
UNITED STATES 

REPORTS 

580 

OCT. TERM 2016 

In Memoriam 

JUSTICE ANTONIN SCALIA 



UNITED STATES REPORTS 
VOLUME 580 

CASES ADJUDGED 

IN 

THE SUPREME COURT 
AT 

OCTOBER TERM, 2016 

Beginning of Term 

October 3, 2016, Through March 27, 2017 

CHRISTINE LUCHOK FALLON 

reporter of decisions 

WASHINGTON : 2024 

Printed on Uncoated Permanent Printing Paper 

For sale by the Superintendent of Documents, U. S. Government Publishing Offce 



J USTICES 

of the 

SU PREM E COU RT 

during the time of these reports* 

JOHN G. ROBERTS, Jr., Chief Justice. 
ANTHONY M. KENNEDY, Associate Justice. 
CLARENCE THOMAS, Associate Justice. 
RUTH BADER GINSBURG, Associate Justice. 
STEPHEN BREYER, Associate Justice. 
SAMUEL A. ALITO, Jr., Associate Justice. 
SONIA SOTOMAYOR, Associate Justice. 
ELENA KAGAN, Associate Justice. 

retired 
JOHN PAUL STEVENS, Associate Justice. 
SANDRA DAY O'CONNOR, Associate Justice. 
DAVID H. SOUTER, Associate Justice. 

ofcers of the court 
LORETTA E. LYNCH, Attorney General.1 

JEFFERSON B. SESSIONS, III, Attorney General.2 

IAN GERSHENGORN, Acting Solicitor General.3 

NOEL J. FRANCISCO, Acting Solicitor General.4 

JEFFREY B. WALL, Acting Solicitor General.5 

SCOTT S. HARRIS, Clerk. 
CHRISTINE LUCHOK FALLON, Reporter of 

Decisions. 
PAMELA TALKIN, Marshal. 
LINDA S. MASLOW, Librarian. 

*For notes, see p. iv. 
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NOTES 

1 Attorney General Lynch resigned effective January 20, 2017, on which 
date Sally Q. Yates became Acting Attorney General, serving until Janu-
ary 30, 2017. Dana J. Boente served as Acting Attorney General from 
January 30 to February 9, 2017. 

2 The Honorable Jeff Sessions, of Alabama, was nominated by President 
Trump on January 20, 2017, to be Attorney General; the nomination was 
confrmed by the Senate on February 8, 2017; he was commissioned and 
took the oath of offce on February 9, 2017. He was presented to the 
Court on February 21, 2017. See post, p. xxxix. 

3 Acting Solicitor General Gershengorn resigned effective January 20, 
2017. 

4 Mr. Francisco became Acting Solicitor General effective January 20, 
2017. He resigned effective March 10, 2017. 

5 Mr. Wall became Acting Solicitor General effective March 10, 2017. 
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SUPREME COURT OF THE UNITED STATES 

Allotment of Justices 

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective February 25, 2016, viz.: 

For the District of Columbia Circuit, John G. Roberts, Jr., 
Chief Justice. 

For the First Circuit, Stephen Breyer, Associate Justice. 
For the Second Circuit, Ruth Bader Ginsburg, Associate 

Justice. 
For the Third Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Fourth Circuit, John G. Roberts, Jr., Chief Justice. 
For the Fifth Circuit, Clarence Thomas, Associate Justice. 
For the Sixth Circuit, Elena Kagan, Associate Justice. 
For the Seventh Circuit, Elena Kagan, Associate Justice. 
For the Eighth Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Ninth Circuit, Anthony M. Kennedy, Associate Justice. 
For the Tenth Circuit, Sonia Sotomayor, Associate Justice. 
For the Eleventh Circuit, Clarence Thomas, Associate Justice. 
For the Federal Circuit, John G. Roberts, Jr., Chief Justice. 

February 25, 2016. 

(For next previous allotment, see 577 U. S., p. v.) 
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PROCEEDINGS IN THE SUPREME COURT OF THE 
UNITED STATES IN MEMORY OF 

JUSTICE SCALIA* 

FRIDAY, NOVEMBER 4, 2016 

Present: Chief Justice Roberts, Justice Kennedy, 
Justice Thomas, Justice Ginsburg, Justice Breyer, 
Justice Alito, Justice Sotomayor, and Justice Kagan. 

The Chief Justice said: 
The Court is in Special Session this afternoon to receive 

the Resolutions of the Bar of the Supreme Court in tribute 
to Associate Justice Antonin Scalia. 

The Court recognizes the Acting Solicitor General of the 
United States. 

Acting Solicitor General Gershengorn addressed the Court 
as follows: 

Mr. Chief Justice, and may it please the Court: 
At a meeting of the Bar of this Court, Resolutions memori-

alizing our deep respect and affection for Justice Scalia were 
adopted unanimously. 

RESOLUTIONS 

Today the bar of this Court convenes to pay respect to 
a towering fgure in American law—a Justice of conviction, 
character, and courage; a treasured colleague; an irreplace-

*Justice Scalia died in Shafter, Texas, on February 13, 2016 (577 U. S., 
p. v). 
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able mentor; and a man devoted to his country, its Constitu-
tion, and this Court. In his nearly 30-year tenure on this 
Court, Antonin Scalia displayed a forceful intellect, a re-
markable wit, and an inimitable writing style. His ideas 
helped to shape the way we think about law. And for those 
blessed to know him, his compassion, humanity, and com-
mitment to his family, friends, and faith will remain an 
inspiration. 

On March 11, 1936, fve months after this Court heard its 
frst case in this building, Antonin Scalia was born in Tren-
ton, New Jersey. His mother, Catherine Panaro, was the 
oldest of seven and born to parents who immigrated to the 
United States from Italy in 1904. His father, Salvatore Eu-
gene Scalia, came to this country from Sicily in 1920 at age 
17. Both became teachers—S. Eugene a professor of Ro-
mance Languages at Brooklyn College and Catherine an ele-
mentary school teacher. 

Antonin—Nino to family and friends—was his parents' 
only child and the only child of his generation on either side 
of the large family. He grew up in Trenton and later in the 
diverse Elmhurst neighborhood of Queens in New York City, 
where his parents made “an education project” out of him. 
Antonin's curiosity and love of argument surfaced early. 
One aunt recalled that, “[w]hen [Antonin] wanted to do some-
thing” an adult had put off-limits, “you had to give him a 
very, very good argument about why he could not do it.” 1 

Through their example and, one suspects, occasional direc-
tion, Scalia's parents fostered his religious faith and charac-
ter. He also inherited from them a lifelong love of music— 
especially opera—and the ability to play the piano, which he 
learned from his father. 

After an uncharacteristically subpar showing on an en-
trance examination for his preferred high school—missing a 
grammar question of all things—Scalia attended Xavier 
High School in Manhattan. “One door closes, another door 

1 Joan Biskupic, American Original: The Life and Constitution of Su-
preme Court Justice Antonin Scalia 18, 20 (2009). 
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opens,” as he would say. Faith was foremost at the Jesuit 
school at that point and military discipline a close second. 
Scalia graduated frst in his class, collecting an array of 
awards along the way. He was a stand-out debater—even 
appearing on local television—and played the French horn 
for the marching band and starred in several school plays, 
including the title role in Macbeth. From a teacher at Xa-
vier, Scalia learned what he often referred to as the “Shake-
speare Principle”: “When you read Shakespeare, Shake-
speare's not on trial. You are.” 

Scalia continued the pursuit of a Jesuit education by 
attending Georgetown University, where he studied history 
and government and once again graduated frst in his class. 
He and a teammate rose to national prominence in competi-
tive debate, and he continued to perform on stage. George-
town also made a mark on the Justice's faith. The “last les-
son” he learned in college, imparted by a professor during 
his oral examinations, was “not to separate your religious 
life from your intellectual life.” Scalia took that lesson to 
heart. In his commencement speech, he challenged his 
classmates to be courageous and to “carry and advance into 
all sections of our society this distinctively human life, of 
reason learned and faith believed.” “If we will not lead,” 
Scalia asked, “who will?” 2 

After Georgetown, Scalia attended Harvard Law School, 
where he relished debating cases with professors in the 
classroom and with classmates through his work as an editor 
of the Law Review. But however rich the academic envi-
ronment, the signal event of his Harvard years occurred out-
side the classroom, when he met Maureen McCarthy, an un-
dergraduate student from Radcliffe College, on a blind date. 
The two had much in common—sharp intellects and quick 
wits. Perhaps most importantly, Maureen recalled, they 
had shared convictions on “all the important things,” includ-

2 Id., at 25; Jacob Gershman, `If We Really Love the Truth'—Excerpts 
from Scalia's 1957 Graduation Speech, Wall St. J. (Feb. 16, 2016), http:// 
on.wsj.com/1mFO4mb. 
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ing their Catholic faith. In Antonin's telling, Maureen was 
drawn by the Sheldon Fellowship he had won at Harvard to 
travel around Europe after graduation. Whatever the prox-
imate cause, the marriage took place in September 1960 and 
was a blessing and a source of strength to both. Their 55-
year union produced nine children and dozens of grandchil-
dren. Antonin joked that the “secret” to their marriage's 
longevity was that “Maureen made it very clear early on that 
if we split up, [he] would get the children.” 3 For her part, 
Maureen explained that she “would have been bored” with 
someone “wishy washy.” 4 

Upon returning from their European travels, the Scalias 
moved to Cleveland, Ohio, where Antonin joined Jones, Day, 
Cockley & Reavis. During his six years there, his work cov-
ered a range of felds, from antitrust and real estate to labor 
law, contracts, and tax. Although Scalia enjoyed the prac-
tice of law and was well regarded at the frm, he had long 
aimed to follow his parents' path by becoming a teacher. 

In 1967, Scalia accepted a post at the University of Vir-
ginia School of Law, where he taught contracts and compara-
tive law. The focus of his scholarship, if not always his 
teaching, would become administrative law.5 In the class-
room he was energetic and engaging, posing inventive and 
often entertaining hypotheticals. He enjoyed encouraging 
students to consider legal problems from the standpoint of 
a layperson, asking classes, “What would Joe Sixpack say 

3 CNN Transcripts, Piers Morgan Tonight: Interview with Antonin 
Scalia, CNN.com (transcript of July 18, 2012 cable-television broadcast), 
http://www.cnn.com/TRANSCRIPTS/1207/18/pmt.01.html. 

4 Lesley Stahl, 60 Minutes: Interview with Antonin Scalia, Part 2, at 
5:38-5:48, CBS News (recording of April 27, 2008 interview), http://www. 
cbsnews.com/videos/justice-scalia-on-60-minutes-part-2. 

5 See, e. g., Antonin Scalia, Sovereign Immunity and Nonstatutory Re-
view of Federal Administrative Action: Some Conclusions from the Public-
Lands Cases, 68 Mich. L. Rev. 867 (1970); Antonin Scalia & Frank Good-
man, Procedural Aspects of the Consumer Product Safety Act, 20 UCLA 
L. Rev. 899 (1973); Antonin Scalia, Vermont Yankee: The APA, the D. C. 
Circuit, and the Supreme Court, 1978 Sup. Ct. Rev. 345 (1978); Antonin 
Scalia, The ALJ Fiasco—A Reprise, 47 U. Chi. L. Rev. 57 (1979). 
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about this?” He often concluded the semester by quoting a 
line from Robert Bolt's A Man for All Seasons, which to 
Scalia was a “beautiful expression of the importance of the 
law.” In the passage, Sir Thomas More boldly declares: 
“Whoever hunts for me, Roper, God or Devil, will fnd me 
hiding in the thickets of the law! And I'll hide my daughter 
with me! Not hoist her up to the mainmast of your seagoing 
principles! They put about too nimbly!” 6 

Several years into teaching, Scalia was appointed to the 
frst of several Executive Branch positions. In 1971, he be-
came the general counsel of the newly created Offce of Tele-
communications Policy, where he addressed legal and policy 
issues arising in the still-nascent cable industry. The follow-
ing year, Scalia was asked to chair the Administrative Con-
ference of the United States, a body composed of offcials 
from various agencies, academics, and other experts in the 
feld to study problems of administrative law and procedure 
and to recommend solutions to Congress or agencies. Scalia 
enjoyed the Conference's work, and was gratifed when the 
Conference was revived in 2010 after a multi-year hiatus. 

In 1974, Scalia became the Assistant Attorney General for 
the Offce of Legal Counsel in the Department of Justice. 
Then-Deputy Attorney General Laurence Silberman ex-
plained that, in choosing a new head of OLC in the aftermath 
of Watergate, the Ford Administration “wanted a brilliant 
lawyer with steel nerves.” 7 Scalia ft the bill. Confrmed 
just weeks after President Ford took offce, Scalia confronted 
a litany of diffcult constitutional and other issues, starting 
with the legal ownership of President Nixon's papers. The 
work entailed long hours. As Maureen recounted, Scalia 
“slept in the White House, and I don't mean the Lincoln bed-
room.” 8 But even through those trying and exhilarating 
professional days, family and faith remained priorities. 

6 Biskupic, supra, n. 1, at 66–67, 76. 
7 Justice Scalia Memorial Service, at 15:45-15:49, C-Span (Mar. 1, 2016), 

https://www.c-span.org/video/?405460-1/memorial-service-supreme-court-
justice-antonin-scaila&start=939. 

8 Biskupic, supra, n. 1, at 53. 
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In 1977, Scalia returned to academia, joining the Univer-
sity of Chicago faculty, where he remained, aside from a visit 
to Stanford, until 1982. In Chicago, Scalia continued to 
focus on administrative law and became head of the Ameri-
can Bar Association's Section of Administrative Law in 
1981. He was particularly pleased with the amicus brief 
he wrote for the ABA in INS v. Chadha,9 the landmark 
separation-of-powers case striking down a one-house legisla-
tive veto. 

When President Reagan took offce in 1981, he looked for 
a new Solicitor General, and before long Scalia and Rex 
Lee emerged as fnalists. Scalia was crestfallen when he 
did not receive the appointment. The President had other 
ideas, however, nominating him to the U. S. Court of Appeals 
for the D. C. Circuit in 1982. In his four years on that 
court, Scalia encountered a range of constitutional and statu-
tory questions. While there, he wrote what he considered 
one of the best openings in all of his opinions: “This case, 
involving legal requirements for the content and labeling of 
meat products such as frankfurters, affords a rare opportu-
nity to explore simultaneously both parts of Bismarck's aph-
orism that `No man should see how laws or sausages are 
made.' ” 10 

When Chief Justice Burger announced his retirement in 
1986, President Reagan nominated Justice Rehnquist to fll 
Burger's seat and tapped Scalia to fll Rehnquist's seat. At 
his confrmation hearing, Scalia was asked to explain the 
“success of the Constitution.” While the Bill of Rights is 
“very important,” he responded, its provisions standing 
alone “do not do anything.” Other countries, even those 
with authoritarian regimes, have “at least as good guar-
antees of personal freedom.” Instead, Scalia explained, 
“[w]hat makes it work, what assures that those words are 
not just hollow promises, is the structure of government that 
the original Constitution established, the checks and bal-

9 462 U. S. 919 (1983). 
10 Community Nutrition Inst. v. Block, 749 F. 2d 50, 51 (D. C. Cir. 1984). 
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ances among the three branches.” 11 When Senator Metzen-
baum in jest criticized Scalia's “bad judgment in whipping” 
the Senator on the tennis court, Scalia confessed that “[i]t 
was a case of [his] integrity overcoming [his] judgment.” 12 

Scalia was confrmed 98–0 on September 17, 1986, the 199th 
anniversary of the Constitution's signing in Philadelphia. 

Over the next three decades, Justice Scalia left his mark 
on the law in numerous ways, too many to recount in full 
here. His steadfast commitment to the idea that external 
legal principles rather than internal policy preferences 
should govern judicial decisionmaking made him deeply re-
spectful of the Constitution's allocation of powers and vigi-
lant in respecting legal texts. That commitment showed up 
frst, and most often, in his views on statutory interpreta-
tion. Justice Scalia pressed the elementary proposition 
that, when interpreting a statutory text, judges must try to 
discern and enforce the meaning of words enacted by Con-
gress to express its policies. In his view, courts should 
never rewrite a discernible statutory text to conform to a 
law's unenacted legislative purposes. This position chal-
lenged the practice of frst divining and then enforcing the 
“spirit” rather than the “letter” of a law, an approach embod-
ied by the Holy Trinity decision.13 With characteristic en-
ergy, Justice Scalia contested that practice. The legislative 
process is opaque, path-dependent, and prone to “backroom 
deals” that do not make their way into the public eye. An 
awkwardly worded statute that falls short of its apparent 
policy aspirations thus might not be the product of legislative 
misstatement, but might instead be “the result of compro-
mise among various interest groups, resulting in a decision 
to go so far and no farther.” 14 Hence, when judges rewrote 

11 Nomination of Judge Antonin Scalia, to be Associate Justice of the 
Supreme Court of the United States: Hearings Before the S. Comm. on 
the Judiciary, 99th Cong. 32 (1986) (statement of Antonin Scalia). 

12 Id., at 13. 
13 Church of Holy Trinity v. United States, 143 U. S. 457, 459 (1892). 
14 Eastern Associated Coal Corp. v. Mine Workers, 531 U. S. 57, 68–69 

(2000) (Scalia, J., concurring in judgment). 
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a clear statute to conform its terms to what they perceived 
to be the law's underlying purposes, they risked upsetting 
whatever “legislative compromise [may have] enabled the 
law to be enacted” in the frst place.15 Holy Trinity was 
never the same after Justice Scalia joined the Court. 

During his career, the Court moved a good way (though 
not as far as he would have liked) toward his rigorous em-
phasis on the enacted text.16 The Court's citation of diction-
aries has risen to levels previously unseen in the U. S. Re-
ports.17 After a post-New Deal judicial trend away from the 
use of semantic canons, they now play a visible, sometimes 
pivotal, role in the Court's determinations of statutory mean-
ing.18 And the Court became skeptical of implied statutory 
rights of action.19 This new textualism20 had an undeniable 
impact on the way the Court does business. 

Perhaps most pronounced has been the Court's embrace of 
the idea, championed by Justice Scalia, that extrinsic indicia 
of statutory intention, such as legislative reports or foor 
statements, may not override a clear statutory text. In an 
opinion for the Court early in his tenure, Justice Scalia wrote 
that “[t]he best evidence of [a statute's] purpose is the statu-
tory text adopted by both Houses of Congress and submitted 
to the President.” 21 He added that where such a text is 
“unambiguous,” the Court “do[es] not permit it to be ex-
panded or contracted by the statements of individual legisla-

15 Artuz v. Bennett, 531 U. S. 4, 10 (2000). 
16 See Philip P. Frickey, Revisiting the Revival of Theory in Statutory 

Interpretation: A Lecture in Honor of Irving Younger, 84 Minn. L. Rev. 
199, 205 (1999). 

17 See, e. g., Jeffrey L. Kirchmeier & Samuel A. Thumma, Scaling the 
Lexicon Fortress: The United States Supreme Court's Use of Dictionaries 
in the Twenty-First Century, 94 Marq. L. Rev. 77, 86 (2010). 

18 See, e. g., McDonnell v. United States, 579 U. S. 550, 567–569 (2016) 
(noscitur a sociis); Bruesewitz v. Wyeth LLC, 562 U. S. 223, 233 (2011) 
(expressio unius). 

19 See, e. g., Alexander v. Sandoval, 532 U. S. 275 (2001). 
20 See William N. Eskridge, Jr., The New Textualism, 37 UCLA L. Rev. 

621 (1990). 
21 West Virginia Univ. Hospitals, Inc. v. Casey, 499 U. S. 83, 98 (1991). 
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tors or committees during the course of the enactment 
process.” 22 

Before 1986, the Court frequently used legislative history 
in an effort to discern legislative intent. Often, the Court 
would treat the views of a statute's sponsor or a drafting 
committee as if they represented the intentions of Congress 
as a whole.23 So strong was the acceptance of legislative 
history that a Burger Court opinion, in an unguarded mo-
ment, declared that because “[t]he legislative history . . . is 
ambiguous[,] . . . we must look primarily to the statutes 
themselves to fnd the legislative intent.” 24 

Justice Scalia criticized the use of legislative history as a 
tool of construction every chance he got, all but affxing a 
badge of shame on it. In vivid prose informed by practical 
experience in government, he questioned whether rank-and-
fle legislators necessarily read, much less agreed with, foor 
statements or even the committee reports that had be-
come a staple of interpretive practice. When the Court in-
terpreted the Civil Rights Attorney's Fees Award Act by 
parsing lower court cases that the committee reports had 
cited, Justice Scalia wrote: “As anyone familiar with modern-
day drafting of congressional committee reports is well 
aware, the references to the cases were inserted, at best by 
a committee staff member on his or her own initiative, and 
at worst by a committee staff member at the suggestion of 
a lawyer-lobbyist; and the purpose of those references was 
not primarily to inform the Members of Congress what 
the bill meant . . . , but rather to infuence judicial 
construction.” 25 

22 Id., at 98–99. 
23 See, e. g., North Haven Bd. of Ed. v. Bell, 456 U. S. 512, 526–527 (1982); 

Steadman v. SEC, 450 U. S. 91, 101 (1981); J. W. Bateson Co. v. United 
States ex rel. Bd. of Trustees of Nat. Automatic Sprinkler Industry Pen-
sion Fund, 434 U. S. 586, 591 (1978). 

24 Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U. S. 402, 412, 
n. 29 (1971). 

25 Blanchard v. Bergeron, 489 U. S. 87, 98–99 (1989) (Scalia, J., concur-
ring in part and concurring in judgment). 
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Ultimately, Justice Scalia's principal concern was less the 
accuracy of legislative reports than their legitimacy. The 
Constitution conditions Congress's power to legislate on a 
bill's passage by two Houses and either the assent of the 
President or the override of a presidential veto by two-thirds 
of each house.26 According to Justice Scalia, even if most 
Members of Congress would want and expect the courts to 
treat legislative history as an authoritative indication of a 
statute's intended meaning, “the very frst provision of the 
Constitution” precludes that arrangement by vesting “ ̀ [a]ll 
legislative Powers' ” in Congress itself.27 If legislative com-
mittees or bill sponsors could make pronouncements that 
specifed the entire body's intended policies, then Members 
of Congress could make an end-run around the bicameral-
ism and presentment requirements themselves. In Justice 
Scalia's words: “We are governed by laws, not by the inten-
tions of legislators. . . . `The law as it passed is the will of 
the majority of both houses, and the only mode in which that 
will is spoken is in the act itself.' ” 28 

It is fair to say that the connection between statutory text 
and judicial interpretations of it has tightened substantially 
since Justice Scalia joined the Court. The Court has re-
stored the primacy of statutory text and routinely declines 
to “resort to legislative history to cloud a statutory text that 
is clear,” as Justice Ginsburg wrote for the Court.29 Today, 
the Court instead “presume[s] that a legislature says in a 
statute what it means and means in a statute what it says 
there.” 30 That is no small legacy. 

26 U. S. Const., Art. I, § 7. 
27 Bank One Chicago, N. A. v. Midwest Bank & Trust Co., 516 U. S. 264, 

280 (1996) (Scalia, J., concurring in part and concurring in judgment) (quot-
ing U. S. Const., Art. I, § 1). 

28 Conroy v. Aniskoff, 507 U. S. 511, 519 (1993) (Scalia, J., concurring in 
judgment) (emphasis omitted) (quoting Aldridge v. Williams, 3 How. 9, 
24 (1844)). 

29 Ratzlaf v. United States, 510 U. S. 135, 147–148 (1994). 
30 Connecticut Nat. Bank v. Germain, 503 U. S. 249, 253–254 (1992). 

See also Alabama v. North Carolina, 560 U. S. 330, 351–352 (2010). 
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Just as Justice Scalia believed that courts should do their 
best to honor a statute's text, he thought the same should be 
true for the Constitution. And if it was essential to respect 
the language of the Constitution, it followed that its meaning 
should be fxed unless and until the People followed the proc-
ess for ratifying amendments to the charter. As he saw it, 
the words of the Constitution, like all legal texts and docu-
ments, bear the same meaning today as they did when 
adopted, neither diminished nor augmented—though of 
course capable of application to new technologies and other 
features of modern society.31 

He grounded this principle of interpretation in part in re-
spect for democracy. To recognize constitutional rights that 
he could not locate in the Constitution, he believed, “prohib-
it[s] . . . acts of self-governance that `We the people' never, 
ever, voted to outlaw.” 32 “This practice of constitutional re-
vision by an unelected committee of nine,” he argued, “robs 
the People of the most important liberty they asserted in the 
Declaration of Independence and won in the Revolution of 
1776: the freedom to govern themselves.”33 He thus voted 
against recognition of new rights that he believed lacked a 
foundation in the Constitution's original meaning—in areas 
ranging from abortion34 and same-sex marriage35 to punitive-
damage caps36 and retroactive taxation.37 

Any other approach, he worried, placed at risk the guaran-
tees of liberty actually enshrined in the Constitution. Just 
as he resisted imposing new restrictions on democratic self-

31 Kyllo v. United States, 533 U. S. 27 (2001). 
32 Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation 

of Legal Texts 88 (2012). 
33 Oberge fell v. Hod ges , 576 U. S. 644, 714 (2015) (Sca l ia , J. , 

dissenting). 
34 Planned Parenthood of Southeastern Pa. v. Casey, 505 U. S. 833, 979 

(1992) (Scalia, J., dissenting). 
35 Obergefell, 576 U. S., at 713 (Scalia, J., dissenting). 
36 BMW of North America, Inc. v. Gore, 517 U. S. 559, 598 (1996) (Scalia, 

J., dissenting). 
37 United States v. Carlton, 512 U. S. 26, 39 (1994) (Scalia, J., concurring 

in judgment). 
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government that the People did not vote to impose, he in-
sisted on unyielding enforcement of those restrictions that 
the People did vote to impose.38 An essential responsibility 
of the Court, he thought, was “to preserve our society's val-
ues” and “to prevent backsliding” from the limits prescribed 
by the Constitution.39 That approach prompted him to dis-
sent from decisions that he believed cut back on the original 
meaning of constitutional guarantees such as the Elections 
Clause,40 the Ex Post Facto Clause,41 the Fourth Amend-
ment,42 the Jury Clause,43 and the Seventh Amendment.44 

His judicial philosophy also led him to recognize constitu-
tional limitations upon the government's use of new technol-
ogy where necessary to “assure[ ] preservation” of the same 
“degree” of liberty “that existed when the [Bill of Rights] 
was adopted.” 45 That imperative prompted his opinions for 
the Court holding that the Fourth Amendment restricts the 
government's power to use thermal scanners to inspect 
houses,46 and that the Confrontation Clause protects a crimi-
nal defendant's right to confront forensic analysts.47 

Where the constitutional text did not answer the question 
at hand, history came to the fore, not for its own sake, but 
to shed light on the original public meaning of the text. It 
is doubtful that any Justice has done more for the cause of 
legal history or placed more light on once-obscure legal texts. 

38 See Texas v. Johnson, 491 U. S. 397 (1989). 
39 United States v. Virginia, 518 U. S. 515, 568 (1996) (Scalia, J., 

dissenting). 
40 Arizona State Legislature v. Arizona Independent Redistricting 

Comm'n, 576 U. S. 787, 854 (2015) (Scalia, J., dissenting). 
41 Rogers v. Tennessee, 532 U. S. 451, 467 (2001) (Scalia, J., dissenting). 
42 County of Riverside v. McLaughlin, 500 U. S. 44, 59 (1991) (Scalia, 

J., dissenting). 
43 Almendarez-Torres v. United States, 523 U. S. 224, 248 (1998) (Scalia, 

J., dissenting). 
44 Gasperini v. Center for Humanities, Inc., 518 U. S. 415, 448 (1996) 

(Scalia, J., dissenting). 
45 Kyllo, 533 U. S., at 34. 
46 Ibid. 
47 Melendez-Diaz v. Massachusetts, 557 U. S. 305 (2009). 
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His opinions are replete with references to Coke's Institutes 
and Blackstone's Commentaries, to Johnson's Dictionary and 
Publius' Federalist, and to statutes enacted by early Con-
gresses and constitutions adopted by the original States. 
His lead opinion in Harmelin v. Michigan48 canvassed every-
thing from Lord Chief Justice Jeffreys' remarks during the 
Bloody Assizes to Patrick Henry's remarks during the Vir-
ginia ratifcation convention before concluding that dispro-
portionality alone does not render a punishment cruel and 
unusual under the Eighth Amendment. And in Hamdi v. 
Rumsfeld,49 he concluded in dissent that, in the absence of a 
suspension of the privilege of the writ of habeas corpus, the 
President lacked power to detain American citizens without 
charge as enemy combatants—though only after a reconnais-
sance of the Habeas Corpus Act of 1679, English treason 
prosecutions, and previous English and American statutes 
suspending the privilege. 

He summed up his approach to text and tradition this way: 
“[A] venerable and accepted tradition is not to be laid 

on the examining table and scrutinized for its conform-
ity to some abstract principle . . . devised by this Court. 
To the contrary, such traditions are themselves the stuff 
out of which the Court's principles are to be formed. 
They are, in these uncertain areas, the very points of 
reference by which the legitimacy or illegitimacy of 
other practices are to be fgured out. When it appears 
that the latest `rule,' or `three-part test,' or `balancing 
test' devised by the Court has placed us on a collision 
course with such a landmark practice, it is the former 
that must be recalculated by us, and not the latter that 
must be abandoned by our citizens.” 50 

That meant that in Establishment Clause cases, to use one 
example, he voted to uphold prayer at public-school gradua-

48 501 U. S. 957 (1991). 
49 542 U. S. 507, 554 (2004) (Scalia, J., dissenting). 
50 Rutan v. Republican Party of Ill., 497 U. S. 62, 95–96 (1990) (Scalia, 

J., dissenting). 
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tions,51 accommodation of religious beliefs,52 and public dis-
plays of religious monuments53 because they enjoyed the val-
idation of tradition—regardless of whether they comported 
with judge-devised metrics such as the Lemon test. 

By the end of Justice Scalia's tenure, a focus on the origi-
nal public meaning of the Constitution's text had become, if 
not orthodoxy, a thoroughly respectable and commonplace 
approach to constitutional interpretation. Two decisions— 
District of Columbia v. Heller 54 and Crawford v. Washing-
ton55—illustrate the point. In Heller, the Court held that 
the Second Amendment protects an individual right to keep 
and bear arms for self-defense. Justice Scalia's opinion for 
the Court showcases his meticulous approach to uncovering 
how the Constitution was understood by “ordinary citizens 
in the founding generation” 56—starting with an analysis of 
the words of the Second Amendment, continuing with an ex-
amination of analogous provisions in early state constitu-
tions, and turning to an analysis of how the Second Amend-
ment was interpreted through the 18th and 19th centuries. 
This focus on text and history was hardly limited to the Jus-
tice's opinion for the Court. Justice Stevens' dissent empha-
sized the debates surrounding the ratifcation of the Consti-
tution and the drafting history of the Second Amendment, 
while Justice Breyer's dissent stressed the prevalence of gun 
laws in colonial towns. 

Crawford is of a piece. His 7–2 decision for the Court 
interpreted the Sixth Amendment's Confrontation Clause 
and turned on the public understanding of the guarantee at 
the time of ratifcation rather than on the Framers' broader 
interest in promoting the reliability of evidence in a criminal 

51 Lee v. Weisman, 505 U. S. 577, 631 (1992) (Scalia, J., dissenting). 
52 Board of Ed. of Kiryas Joel Village School Dist. v. Grumet, 512 U. S. 

687, 732 (1994). 
53 McCreary County v. American Civil Liberties Union of Ky., 545 U. S. 

844, 885 (2005) (Scalia, J., dissenting). 
54 554 U. S. 570 (2008). 
55 541 U. S. 36 (2004). 
56 Id., at 576–577. 
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case. In a series of cases exemplifed by Ohio v. Roberts,57 

the Court had employed a balancing test designed to iden-
tify reliable evidence. Crawford memorably dispatched the 
Roberts balancing test and the elevation of the Framers' 
broader interest in reliable evidence over the textual guar-
antee of confrontation. “By replacing categorical constitu-
tional guarantees with open-ended balancing tests,” Justice 
Scalia reasoned, “we do violence to [the Framers'] design.” 58 

And while Justice Scalia happily conceded that “the Clause's 
ultimate goal is reliable evidence,” he was quick to remind 
that the Framers embraced a particular means to that end. 
The Clause “commands not that evidence be reliable, but that 
reliability be assessed in a particular manner: by testing in 
the crucible of cross-examination.” 59 “Dispensing with con-
frontation because the evidence is obviously reliable,” he 
trenchantly concluded, “is akin to dispensing with jury trial 
because the defendant is obviously guilty. That is not what 
the Sixth Amendment prescribes.” 60 He was proud of both 
decisions. 

Justice Scalia may be best known for his views about the 
proper methodology for statutory and constitutional inter-
pretation. But his frst love was an area of substantive 
law—constitutional structure—which shaped his answers to 
the underlying questions that appear in every case: Who 
decides? And how? Even his methods of statutory and 
constitutional interpretation were informed by these consid-
erations. He eschewed the use of legislative history, for ex-
ample, because it empowered the Judiciary at the expense of 
Congress and because committee reports did not comply 
with the constitutional requirements of bicameralism and 
presentment. And he criticized judicial amendments of a 
living Constitution because they aggrandized the power of 
judges and disregarded the Constitution's explicit means of 

57 448 U. S. 56 (1980). 
58 Crawford, 541 U. S., at 67–68. 
59 Id., at 61. 
60 Id., at 62. 
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amendment, all at the expense of the People and their 
representatives. 

Throughout his tenure, Justice Scalia sought to honor the 
Constitution's structure—its distinct horizontal and vertical 
lines of power—realizing that they were as essential to the 
preservation of individual liberty as the provisions of the Bill 
of Rights. He appreciated that men and women were not 
“angels,” 61 and that electing (or appointing) them to govern-
ment posts did not make it otherwise. By assigning three 
distinct kinds of government power (legislative, executive, 
and judicial) to three distinct branches of government, he 
believed, the Constitution prevented the concentration of 
government power in the same hands—considered by the 
Founders to be the epitome of tyranny.62 

In his iconic dissent in Morrison v. Olson,63 written early 
in his tenure, Justice Scalia put these principles to work. 
He objected that Congress's attempt to restrict the Presi-
dent's ability to remove an independent counsel—an offcer 
who exercised executive power—violated Article II, which 
vests the executive power in the President and obligates him 
to take care that the laws be faithfully executed. As he saw 
it, the Constitution vested all—not some—of the executive 
power in the President. For Justice Scalia, this made Mor-
rison an easy case: “Frequently an issue of this sort will 
come before the Court clad, so to speak, in sheep's clothing: 
the potential of the asserted principle to effect important 
change in the equilibrium of power is not immediately evi-
dent, and must be discerned by a careful and perceptive anal-
ysis. But this wolf comes as a wolf.” 64 

Justice Scalia was no less vigilant in preventing legislative 
incursions on the judicial power, exemplifed by his opinion 
for the Court in Plaut v. Spendthrift Farm, Inc.,65 rejecting 

61 The Federalist No. 51 (James Madison). 
62 See The Federalist No. 47 (James Madison). 
63 487 U. S. 654 (1988). 
64 Id., at 699 (Scalia, J., dissenting). 
65 514 U. S. 211 (1995). 
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an attempt by Congress to reopen fnal judgments of Article 
III courts. As Scalia explained, the Article III judicial 
power gave federal courts the power to decide cases with 
fnality, and the statute in question trespassed on that as-
signment. “The Framers of the Constitution,” he reasoned, 
built separation of powers into the structure because they 
had “lived among the ruins of a system of intermingled legis-
lative and judicial powers,” and they established “high walls 
and clear distinctions because low walls and vague distinc-
tions will not be judicially defensible in the heat of inter-
branch confict.” 66 

At the same time Justice Scalia thought it essential that 
the Court stand sentinel over efforts by one branch to as-
sume power allocated to another branch, he was insistent 
that the Judiciary not use its fnal say over the meaning of 
federal law to aggrandize power the Constitution never gave 
it. Throughout his career, he rejected attempts to expand 
the judicial power beyond the limits embedded in Article III. 
Witness Lujan v. Defenders of Wildlife,67 where Justice 
Scalia wrote that “the Constitution's central mechanism of 
separation of powers depends largely upon common under-
standing of what activities are appropriate to legislatures, to 
executives, and to courts.” The requirement of standing, he 
explained, helped to identify those disputes properly—and 
improperly—resolved through the judicial process. Absent 
a claim that alleged a particularized, imminent injury of the 
kind redressable by courts, Justice Scalia concluded that the 
federal courts had no warrant to referee the dispute. 

Justice Scalia likewise regarded the Constitution's vertical 
separation of powers—federalism—as a core feature of the 
Constitution's structure that needed to be preserved. He 
honored the States' “residuary and inviolable sovereignty” 68 

under the Constitution by joining the Court's decisions rec-

66 Id., at 219, 239. 
67 504 U. S. 555, 559–560 (1992). 
68 Printz v. United States, 521 U. S. 898, 918–919 (quoting The Federalist 

No. 39 (James Madison)). 
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ognizing limits on Congress's power to regulate interstate 
commerce69 and upholding the States' sovereign immunity 
from suit.70 Perhaps his most notable federalism opinion 
came in Printz v. United States,71 in which the Court held 
that the Constitution prohibited Congress from comman-
deering state executive offcials to enforce federal law. Per-
mitting Congress to impress state executive offcers into 
federal service, he reasoned, would threaten the States' sep-
arate sphere of constitutional authority by “immeasurably” 
augmenting the power of the federal government at the 
expense of the States and eventually individual liberty.72 

“Just as the separation and independence of the coordinate 
branches of the Federal Government serve to prevent the 
accumulation of excessive power in any one branch,” he ex-
plained, “a healthy balance of power between the States and 
the Federal Government will reduce the risk of tyranny and 
abuse from either front.” 73 

In view of Justice Scalia's appreciation of separation-of-
powers principles and his scholarship as a professor, it should 
come as no surprise that the Court's administrative-law 
docket engaged him. His opinions touched many areas of 
administrative law, including the scope and limitations of 
Chevron deference.74 He was a tireless defender of the 
proposition that judicial deference to agency interpreta-
tions should not depend on a case-by-case determination of 
whether Congress would want the Court to defer based on 
multiple unranked and unweighted factors.75 At the same 
time, he made clear that Chevron does not permit courts 

69 See United States v. Morrison, 529 U. S. 598 (2000); United States v. 
Lopez, 514 U. S. 549 (1995). 

70 See Seminole Tribe of Fla. v. Florida, 517 U. S. 44 (1996). 
71 521 U. S. 898 (1997). 
72 Printz, 521 U. S., at 922. 
73 Id., at 921 (quoting Gregory v. Ashcroft, 501 U. S. 452, 458 (1991)). 
74 Chevron U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467 

U. S. 837 (1984). 
75 United States v. Mead Corp., 533 U. S. 218, 241 (2001) (Scalia, J., 

dissenting). 
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refexively to credit whatever reading of a statute an agency 
tenders and thus does not permit courts to abdicate their 
Marbury function to interpret the law.76 His decisions un-
derscore that, if an agency's interpretation is inconsistent 
with Congress's clear direction, courts need not—indeed can-
not—disregard Congress's commands.77 As he acknowl-
edged early in his tenure, his commitment to giving primacy 
to the statutory text necessarily meant that Chevron defer-
ence will matter less often, and will affect fewer case out-
comes, than if he “permit[ted] the apparent meaning of the 
statute to be impeached by legislative history” or other 
sources outside the text Congress enacted.78 Chevron, he 
explained, does not compel courts to defer merely because a 
statute contains some ambiguity; the mere “presence of some 
uncertainty does not expand Chevron deference to cover vir-
tually any interpretation” the agency advances.79 “It does 
not matter,” Justice Scalia memorably observed, “whether 
the word `yellow' is ambiguous when the agency has inter-
preted it to mean `purple.' ” 80 

One other area of substantive law deserves mention. 
When people think of transformative criminal law opinions, 
Mapp v. Ohio,81 Miranda v. Arizona,82 and decisions restrict-
ing capital punishment come to mind. But to Justice Scalia, 
many of those Warren Court landmarks transformed the pre-
existing law precisely because they had no basis in the Consti-

76 Marbury v. Madison, 1 Cranch 137, 177 (1803). 
77 See, e. g., Michigan v. EPA, 576 U. S. 743, 747–760 (2015); Utility Air 

Regulatory Group v. EPA, 573 U. S. 302, 307–334 (2014); Cuomo v. Clear-
ing House Assn., L. L. C., 557 U. S. 519, 525 (2009); Whitman v. American 
Trucking Assns., Inc., 531 U. S. 457, 481–486 (2001). 

78 Antonin Scalia, Judicial Deference to Administrative Interpretations 
of Law, 38 Duke L. J. 511, 521 (1989). 

79 Clearing House, 557 U. S., at 525. 
80 United States v. Home Concrete & Supply, LLC, 566 U. S. 478, 493, 

n. 1 (2012) (Scalia, J., concurring in part and concurring in judgment). 
81 367 U. S. 643 (1961). 
82 384 U. S. 436 (1966). 
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tution. He thus led the charge to limit the reach of Mapp83 

and critiqued Miranda84 and many death-penalty decisions.85 

That is not to say he resisted the rights of criminal defend-
ants. He just preferred to enforce a different set of rights— 
those protections that, in his view, were properly grounded in 
the Constitution's text and history. He became an uncompro-
mising defender of those rights. Take the breathtaking im-
pact of his commitment to the Sixth Amendment's trial by jury. 
When Justice Scalia dissented in Almendarez-Torres v. 
United States86 to point out that laws that create new statu-
tory maximum sentences on the basis of judicial factual fnd-
ings violate the jury guarantee, he launched a wholesale shift 
in the Court's view of sentencing laws. A majority of the 
Court ultimately came around to his viewpoint through three 
system-changing decisions, one of which (Blakely) he wrote, 
all of which he joined.87 Sentencing laws in the state and fed-
eral courts have shifted markedly ever since. 

Justice Scalia led a similar transformation of the Sixth 
Amendment's Confrontation Clause.88 That shift also began 
with a vigorous dissent ( joined by Justices Brennan, Marshall, 
and Stevens), in which he maintained that the Court had “sub-
ordinat[ed]” the Constitution's textual demand that the de-
fendant had a right “to be confronted with the witnesses 

83 See, e. g., Hudson v. Michigan, 547 U. S. 586 (2006) (limiting the reach 
of the exclusionary rule). 

84 See, e. g., Dickerson v. United States, 530 U. S. 428, 448 (2000) (Scalia, 
J., dissenting) (arguing that “Miranda was objectionable for innumerable 
reasons”). 

85 See, e. g., Atkins v. Virginia, 536 U. S. 304, 337–338 (2002) (Scalia, J., 
dissenting) (criticizing “death-is-different jurisprudence” that “fnd[s] no 
support in the text or history of the Eighth Amendment”); Glossip v. 
Gross, 576 U. S. 863, 894 (2015) (Scalia, J., concurring) (responding to the 
suggestion that the Eighth Amendment might preclude the death penalty, 
and arguing that “[i]t is impossible to hold unconstitutional that which the 
Constitution explicitly contemplates”). 

86 523 U. S. 224, 248 (1998) (Scalia, J., dissenting). 
87 See Apprendi v. New Jersey, 530 U. S. 466 (2000); Blakely v. Washing-

ton, 542 U. S. 296 (2004); United States v. Booker, 543 U. S. 220 (2005). 
88 U. S. Const., Amdt. 6. 
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against him” to “currently favored public policy” when it al-
lowed a child witness to testify by one-way closed circuit tele-
vision.89 In Crawford, the Justice persuaded six colleagues to 
join his opinion for the Court insisting that out-of-court testi-
monial statements by witnesses are barred unless the defend-
ant had a prior opportunity to examine the witness and the 
witness is currently unavailable.90 This, too, led to a sea 
change in the handling of criminal cases. 

Justice Scalia also was a stalwart defender of the Constitu-
tion's prohibition against vague criminal laws.91 Consider his 
treatment of the residual clause of the Armed Career Criminal 
Act, which triggers higher penalties for those who commit vio-
lent felonies. The clause raised vexing questions about what 
crimes were included in its scope, prompting Justice Scalia to 
urge the Court to invalidate the clause as vague: “We face a 
Congress that puts forth an ever-increasing volume of laws in 
general, and of criminal laws in particular. It should be no 
surprise that as the volume increases, so do the number of im-
precise laws. And no surprise that our indulgence of impreci-
sions that violate the Constitution encourages imprecisions 
that violate the Constitution.” 92 While he initially raised 
these concerns in dissent, here too he persuaded a majority to 
see his point of view. In Johnson v. United States,93 he wrote 
the opinion striking down the clause as unconstitutionally 
vague. The rule of law is indeed a law of rules,94 as thousands 
of criminal defendants have come to appreciate.95 

Justice Scalia not only took seriously the Constitution's 
many criminal procedure protections. He also respected 

89 Maryland v. Craig, 497 U. S., 836, 860–861 (1990) (Scalia, J., dissenting). 
90 Crawford, 541 U. S., at 53–54. 
91 See, e. g., Skilling v. United States, 561 U. S. 358, 415 (2010) (Scalia, J., 

concurring in part and concurring in judgment). 
92 Sykes v. United States, 564 U. S. 1, 35 (2011) (Scalia, J., dissenting). 
93 576 U. S. 591 (2015). 
94 Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. Chi. L. Rev. 

1175 (1989). 
95 Welch v. United States, 578 U. S. 120 (2016) (making Johnson 

retroactive). 
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venerable canons of statutory construction that protected lib-
erty. Exhibit A is the rule of lenity, which had no greater ad-
vocate on the Court than Justice Scalia.96 That Justice Scalia, 
whose frst stint in public service came in a Republican admin-
istration promising law-and-order judges, ended up where he 
did on so many matters of criminal law shows that he worked 
to follow his principles where they led him. 

No account of Justice Scalia's contribution to this Court 
would be complete without mentioning his remarkably clear 
and vivid writing—qualities praised in the last three Justices 
to occupy his seat: Justices Jackson, Harlan, and Rehnquist. 
Scalia's writing stands out for its lucidity, poignant wit, and 
succinctness—and the inventive, memorable images sprin-
kled throughout. 

The images were memorable precisely because they cap-
tured the substance of the legal point the Justice was making. 
Surely there was a separation-of-powers problem with the cre-
ation of “a sort of junior-varsity Congress,” 97 or a deep faw in 
a dormant Commerce Clause test that asked judges to divine 
“whether a particular line is longer than a particular rock is 
heavy.” 98 By the same token, who could argue with his ob-
servation that Congress “does not . . . hide elephants in mouse-
holes,” 99 or his injunction that no government has the “author-
ity to license one side of a debate to fght freestyle, while 
requiring the other to follow Marquis of Queensbury 
Rules”? 100 The Justice could cut to the heart of a matter and 

96 See, e. g., Burrage v. United States, 571 U. S. 204 (2014); United States 
v. Santos, 553 U. S. 507 (2008); Holloway v. United States, 526 U. S. 1, 20 
(1999) (Scalia, J., dissenting); United States v. O'Hagan, 521 U. S. 642, 679 
(1997) (Scalia, J., concurring in part and dissenting in part); Smith v. 
United States, 508 U. S. 223, 246–247 (1993) (Scalia, J., dissenting); United 
States v. R. L. C., 503 U. S. 291, 307 (1992) (Scalia, J., concurring in part 
and concurring in judgment). 

97 Mistretta v. United States, 488 U. S. 361, 427 (1989) (Scalia, J., 
dissenting). 

98 Bendix Autolite Corp. v. Midwesco Enterprises, Inc., 486 U. S. 888, 
897 (1988) (Scalia, J., concurring in judgment). 

99 Whitman, 531 U. S., at 468. 
100 R. A. V. v. St. Paul, 505 U. S. 377, 391 (1992). 



JUSTICE SCALIA xxix 

signal that a colorful opinion was coming just by reframing the 
question presented: “It ha[s] been rendered the solemn duty of 
the Supreme Court of the United States . . . to decide What Is 
Golf.”101 Other opinions would send the reader scurrying to 
the dictionary, though not to Webster's Third.102 Think of his 
criticism of large-scale state-run DNA databases: “Perhaps 
the construction of such a genetic panopticon is wise”—he 
wanted you to look it up—but he “doubt[ed] that the proud 
men who wrote the charter of our liberties would have been so 
eager to open their mouths for royal inspection.” 103 

In other cases, his sometimes playful language was aimed at 
the serious business of moving the Court's jurisprudence in his 
preferred direction. Has the Lemon test every fully recov-
ered from Justice Scalia's critique in Lamb's Chapel v. Center 
Moriches Union Free School Dist.? 

Like some ghoul in a late-night horror movie that re-
peatedly sits up in its grave and shuffes abroad, after 
being repeatedly killed and buried, Lemon stalks our Es-
tablishment Clause jurisprudence once again, frighten-
ing the little children and school attorneys of Center 
Moriches Union Free School District. Its most recent 
burial, only last Term, was, to be sure, not fully six feet 
under . . . . Over the years, however, no fewer than fve 
of the currently sitting Justices have, in their own opin-
ions, personally driven pencils through the creature's 
heart . . . , and a sixth has joined an opinion doing so. 

The secret of the Lemon test's survival, I think, is that 
it is so easy to kill. It is there to scare us (and our audi-
ence) when we wish it to do so, but we can command it to 
return to the tomb at will. When we wish to strike down 
a practice it forbids, we invoke it; when we wish to uphold 
a practice it forbids, we ignore it entirely. Sometimes, 

101 PGA TOUR, Inc. v. Martin, 532 U. S. 661, 700 (2001) (Scalia, J., 
dissenting). 

102 MCI Telecommunications Corp. v. American Telephone & Telegraph 
Co., 512 U. S. 218, 225–228 (1994). 

103 Maryland v. King, 569 U. S. 435, 482 (2013) (Scalia, J., dissenting). 
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we take a middle course, calling its three prongs “no more 
than helpful signposts.” Such a docile and useful mon-
ster is worth keeping around, at least in a somnolent 
state; one never knows when one might need him.104 

The lively wit, off-the-beaten-path imagery, and rigorous 
analysis that mark his opinions are all the more impressive 
given their quantity. By any measure, including the Harvard 
Law Review's opinion count, his output was prodigious. 
Over 30 years, Justice Scalia authored 870 opinions, including 
281 majority (or plurality) opinions. Many of Justice Scalia's 
most memorable contributions appear in separate writings. 
While a number of his 274 dissents are well and widely known, 
concurring opinions occupied an even larger share of his work. 
Over three decades, Justice Scalia authored 315 concur-
rences—the second most of any Justice who joined the Court 
since the Harvard Law Review began tabulating opinions by 
author in 1949. 

Justice Scalia appreciated that vibrant debate today can lay 
the foundation for persuading readers tomorrow—himself in-
cluded. More than once he acknowledged that new and better 
arguments had persuaded him to alter views he had expressed 
in prior cases.105 And when an oversight in an earlier case 
was called to his attention, he confessed error, borrowing a 
page from Justice Jackson to explain: “ ̀ I see no reason why I 
should be consciously wrong today because I was uncon-
sciously wrong yesterday.' ” 106 The North Star to Justice 

104 508 U. S. 384, 398–399 (1993) (Scalia, J., dissenting) (citations 
omitted). 

105 See Ring v. Arizona, 536 U. S. 584, 611 (2002) (Scalia, J., concurring) 
(explaining that, since Walton v. Arizona, 497 U. S. 639 (1990), he had 
“acquired new wisdom . . . or, to put it more critically, ha[d] discarded old 
ignorance”); Talk America, Inc. v. Michigan Bell Telephone Co., 564 U. S. 
50, 67–68 (2011) (Scalia, J., concurring) (acknowledging his prior accept-
ance of Bowles v. Seminole Rock & Sand Co., 325 U. S. 410 (1945), includ-
ing in his opinion for the Court in Auer v. Robbins, 519 U. S. 452 (1997), 
but expressing serious doubts about its validity). 

106 See Dart Cherokee Basin Operating Co. v. Owens, 574 U. S. 81, 102 
(2014) (Scalia, J., dissenting) (quoting Massachusetts v. United States, 333 
U. S. 611, 639–640 (1948) (Jackson, J., dissenting)). 
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Scalia was getting the reasoning right—an admonition he 
never ceased to urge on others and never desisted to accept 
for himself. 

While Justice Scalia's writing frequently leapt off the page, 
advocates before the Court often confronted his tenacity and 
wit long before he unsheathed his pen. Before 1986, oral ar-
gument in the Court was more disquisition than dialogue. 
Counsel could lead the Court on a leisurely stroll through the 
facts, the procedural history, and the argument—interrupted 
by questions only a handful of times. During then-Assistant 
Attorney General Scalia's only argument before the Supreme 
Court, in Alfred Dunhill of London, Inc. v. Republic of 
Cuba,107 he faced a total of 12 questions from two Justices; the 
other seven Justices said not a word. Scalia won the case. 
But he took a different approach to the Court's argument ses-
sions once he arrived on the other side of the bench. He pep-
pered lawyers with questions, sometimes posing 30 or 40 in a 
single argument. If he found an answer unsatisfactory, he 
pursued the point through short, often finty-minded, follow-
up inquiries. While his approach to oral argument was 
unique when he joined the Court, that is no longer so. Most 
Members of the Court have embraced an engaged style of 
questioning, and the advocates appreciate it (most of the time). 

Even after Justice Scalia left the academy to start his ju-
dicial career, he maintained his connection with the law 
schools—nearly all of them—by accepting scores of invitations 
over the years to speak with students and professors. In one 
sense, he never left teaching; his classroom just got bigger. 
He often thought of the audience of his opinions as today's and 
tomorrow's law students, and relished opportunities to talk 
to students about his theories of judging and about the many 
useful ways to use a law degree. 

Justice Scalia's productivity and many contributions to the 
law could leave the misimpression that he left little time for 
anything else—that he was all work and no play. Only some-
one who did not know him could make that mistake. This son 

107 425 U. S. 682 (1976). 
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of Trenton and Queens became an avid hunter and fsherman, 
both of which allowed him to see and experience the Nation's 
breadth and diversity. He and Maureen looked forward to 
their annual visits to the Fifth Circuit, where he was the Cir-
cuit Justice, each year giving the “duck call award” to district 
court judges reversed by the Fifth Circuit only to be vindi-
cated by the Supreme Court. He relished meals with friends, 
colleagues, and law clerks, often at the late but much-beloved 
A.V. Ristorante, replete with anchovy pizza and an occasional 
glass of red wine. He was an ever-present mentor to his 
many law clerks, often traveling to their cities to speak at local 
events, always taking time to give career advice. He found 
a way despite his many other commitments to write several 
books.108 He took time to indulge his love of music, even ap-
pearing with one of his “best buddies,” Justice Ginsburg, in a 
local opera production.109 And of course he was deeply de-
voted to his large and remarkably close family. Stories about 
family trips were a staple of chambers conversations, includ-
ing descriptions of summer trips to “Nag's End,” the North 
Carolina beach house that Maureen named in honor of her own 
years of indefatigable advocacy. He loved to tell the story of 
his grandson, who, when told at a young age that his grandfa-
ther worked at the Supreme Court, exclaimed proudly, “Pop-
Pop is the Court Jester.” Through it all, the Justice did ev-
erything in his brim-flled life with unstinting vigor, curiosity, 
engagement, and a twinkle in his eye. 

As Justice Scalia once observed, “[w]hen participating in 
programs such as this, consisting of brief memorial tributes, 
one sometimes fears that he will paint a portrait of his de-
parted friend that others will not recognize—that perhaps he 
saw or thought he saw colorations of character or personality 

108 Antonin Scalia, A Matter of Interpretation: Federal Courts and the 
Law (1997); Antonin Scalia & Bryan A. Garner, Making Your Case: The 
Art of Persuading Judges (2008); Scalia & Garner, Reading Law, supra, 
n. 32. 

109 Statement of Justice Ruth Bader Ginsburg, Supreme Court of the 
United States (Feb. 15, 2016), https://www.supremecourt.gov/publicinfo/ 
press/pressreleases/pr_02-14-16; see also Piers Morgan, supra, n. 3. 
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that others did not; rose where they saw pink, or violet where 
they saw purple.” As was true of the colleague Justice Scalia 
was honoring then, “[t]hat is not a problem when one stands up 
to talk about” Antonin Scalia: “His colors were bright, and 
they neither changed nor were ever dissembled.” 110 Carry-
ing on our tradition dating to the days of Chief Justice Mar-
shall,111 it is accordingly: 

RESOLVED that we, the members of the Bar of the Su-
preme Court of the United States, express our deepest respect 
for the late Justice Antonin Scalia; our loss at his passing from 
this life; our admiration for his commitment to the Nation, its 
charter, and this Court; and our enduring gratitude for the ex-
ample he set in his life both within and beyond the law; and we 
have further 

RESOLVED that the Acting Solicitor General be asked to 
present these resolutions to the Court, and that the Attorney 
General be asked to move that they be inscribed upon the per-
manent records of the Court. 

The Chief Justice said: 
Thank you, General Gershengorn. The Court recognizes 

the Attorney General of the United States. 

Attorney General Lynch addressed the Court as follows: 
Mr. Chief Justice, and may it please the Court: 
The Bar of the Court met today to honor the memory of 

Antonin G. Scalia, Associate Justice of the Supreme Court 
from 1986 to 2016. 

The passing of Justice Scalia has left an enormous void in 
this courtroom and in the life of the law throughout the 
United States. With his razor-sharp brilliance and un-
matched eloquence, Justice Scalia transformed the way the 

110 Antonin Scalia, Tribute to Emerson G. Spies, 77 Va. L. Rev. 427, 427 
(1991). 

111 10 Pet., at vii, viii (1836). 
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jurists and lawyers approach the law. He strode like a co-
lossus through some of the most important opinions, con-
currences, and dissents of our time, and he had a singular 
presence both in the courtroom and on the page. His pene-
trating questions at oral argument did not merely seek to 
clarify minor nuances; they cut to the heart of a position's 
faws. And his writing did not merely state the law, it capti-
vated all who treasure memorable and radiant prose. And 
even those who disagreed with Justice Scalia could appreci-
ate his inspired wordsmithing, like his assertion that Con-
gress does not hide elephants in mouseholes or his contention 
that the rule of law requires a law of rules. 

Justice Scalia's life was a quintessentially American story. 
His father was a Sicilian immigrant who came through Ellis 
Island as a teenager, earned a doctorate from Columbia, and 
became a professor. His mother was an elementary school-
teacher, herself the daughter of Italian immigrants. By all 
accounts, Justice Scalia's talent was obvious from a young 
age: from Xavier High School in Manhattan to Georgetown, 
where he graduated frst in his class, to Harvard Law School, 
where he edited the Harvard Law Review. He was a charis-
matic student who loved to debate. That charisma and his 
love of the clash of ideas would come to defne him. 

With these gifts, he could have gone anywhere and done 
anything. He could have conquered the worlds of commerce 
or found a home within the business of the law. But rather 
than pursue material wealth in the private sector, he chose 
the wealth of ideas to be found in academia. And instead 
of seeking public acclaim, he turned to public service. Law 
students at the University of Virginia, as well as the Univer-
sity of Chicago, Georgetown, and Stanford, benefted from 
his rigorous intellectualism and love of the law. 

And we at the Department of Justice also benefted from 
his dedication to public service. From 1974 to 1977, he 
served as the head of the Offce of Legal Counsel at the De-
partment of Justice. The traits that would come to defne 
Justice Scalia's judicial presence were apparent in that role 
as he provided written opinions that showcased his intellec-
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tual rigor, his sharp pen, and his independent mind. He was 
also known for his ferce support of the independence of the 
Offce of Legal Counsel and of the Department, traditions we 
are proud to uphold. 

Justice Scalia's contributions to the Supreme Court cannot 
be overstated. Countless pages have been written about 
the textualist approach to statutory interpretation he cham-
pioned. In his three decades on the bench, he succeeded in 
changing the very way that lawyers and judges determine 
the meaning of congressional enactments, and he fundamen-
tally transformed legal argument. As Justice Kagan noted 
in her Scalia lecture at Harvard Law School, we're all textu-
alists now. 

Justice Scalia will also be remembered for his robust inter-
pretations of the protections that the Constitution affords 
those who come in contact with the criminal justice system. 
His Fourth Amendment and Sixth Amendment decisions re-
garding searches, the right to a jury trial, and the Confronta-
tion Clause fundamentally shaped the way law enforcement 
offcers investigate potential wrongdoing, and the way prose-
cutors put on their cases. The opinions are noteworthy for 
their reliance on Justice Scalia's originalist approach to inter-
preting the Constitution, a philosophy that looks backwards 
in order to look forward. It looks back to the founding of 
this great Nation in an effort to understand the protections 
reserved in the Constitution, and it looks forward to demand 
that we uphold these protections despite changing times. 

But Justice Scalia's greatest legacy may be that he brought 
unmatched conviction and enthusiasm to his jurisprudence. 
In doing so, he elevated our national legal discourse for all 
Americans. He challenged even those who agreed with him, 
and he earned the respect of those who did not. Lawyers 
who appeared before Justice Scalia found themselves com-
pelled to clarify their positions and to sharpen their ar-
guments. Readers of Justice Scalia's opinions could not 
disregard the strength of his reasoning and were forced to 
re-examine their own convictions. 
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Justice Scalia knew that this was the point of debate, and 
he also knew that debate was the essence of democracy. For 
decades, he had an outsized role in the debates over the 
meaning of our most fundamental principles: principles of lib-
erty, justice, and equality. And because of the brilliance, the 
eloquence, and the unique passion he brought to that debate, 
he guaranteed that he will continue to shape it for decades 
to come. 

Mr. Chief Justice, on behalf of the lawyers of this Na-
tion, and in particular, the members of this Court's Bar, I 
respectfully request that the resolutions presented to you in 
honor of Antonin Scalia be accepted by the Court and that 
they, together with the chronicle of these proceedings, be 
ordered kept for all time in the records of this Court. 

The Chief Justice said: 

Thank you, General Lynch. Your request that the Bar 
resolutions be made part of the permanent record of the 
Court is granted, 

The Court extends to the members of the Resolutions 
Committee, to the members of the Arrangements Commit-
tee, and to the Chairman of today's meeting of the Bar our 
appreciation for the resolutions adopted today. 

Antonin Scalia was nominated to the U. S. Court of Ap-
peals for the D. C. Circuit by President Reagan on July 15, 
1982. He joined that court on August 17 that same year. 
And just four years later, President Reagan nominated him 
to be our 103rd Supreme Court Justice. 

At the time of the White House announcement, he was not 
well-known to the public. The press had to ask Justice 
Scalia how to pronounce both his frst and last names. An-
tonin Scalia was confrmed on Constitution Day in 1986 by a 
vote of 98–0. He took the oath of offce as an Associate Jus-
tice of this Court on September 26, 1986. Today, every law-
yer and journalist in this country, and most other citizens as 
well know how to pronounce Justice Antonin Scalia. 
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In nearly three decades on this Court, Justice Scalia 
wrote, by our count, 282 opinions for the Court, beginning 
with O'Connor v. United States, which he announced exactly 
30 years ago today, and ending with Kansas v. Carr, which 
he announced on January 20 of this year. He was also 
known to write separately from time to time—authoring 
more than 300 concurrences and nearly as many dissents. 
He served with 17 other Justices during his long tenure on 
this Court. 

You have already heard of Justice Scalia's extraordinary 
legacy. On matters of constitutional interpretation, he 
championed the judicial philosophy of originalism, a view 
that the Constitution means today what it meant when it 
was adopted. He espoused this approach in opinions, both 
for the Court and in dissent, that are now a central feature 
of every law school's constitutional curriculum. 

His opinions explaining our Constitution's structural con-
straints on governmental power are among the most impor-
tant intellectual contributions to the study of liberty since 
The Federalist Papers. Justice Scalia defended the Presi-
dent's power to appoint and remove executive offcials, not 
to aggrandize presidential power, but to maintain the equi-
librium between co-equal branches of government. He in-
sisted that Congress perform the duties within its Constitu-
tional charge and leave other matters alone, not to manage 
the legislative process, but to promote individual freedom 
through electoral accountability. 

He approached the Judicial Branch with the same rigor. 
Justice Scalia demanded that federal courts stay within their 
constitutionally prescribed role of deciding only concrete 
cases and controversies. He did so not to avoid diffcult is-
sues, but to ensure that judges who are insulated from the 
political process resolve only those matters within Article 
III's grant of judicial power. 

Justice Scalia applied originalist scrutiny to interpreting 
the Bill of Rights. His views were especially infuential 
with respect to the First Amendment's religion clauses, the 
Second Amendment's right to bear arms, and the Sixth 
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Amendment's Confrontation Clause. He persuasively ex-
plained how the guarantees set forth 225 years ago continue 
to provide vital protections in our own age. Writing for the 
Court in cases involving the Fourth Amendment, he demon-
strated how the centuries-old protections against unreason-
able searches and seizures reach contemporary police investi-
gatory tools, ranging from thermal imaging to electronic 
tracking devices to drug-sniffng dogs. He once commented 
that his opinions on the scope of criminal law safeguards 
in the Bill of Rights should make him the favorite Jus-
tice among criminal defendants across the country. Now, 
whether he wrote for the Court or in dissent, Justice Scalia's 
incisive analysis and unforgettable prose compelled jurists, 
lawyers, and citizens alike to think deeply about the meaning 
of the compact that binds us. 

Justice Scalia left an equally enduring mark on statutory 
construction. His insistence on the primacy of a statute's 
text has enforced greater discipline on the task of construc-
tion. As he explained, reliance on the statutory text re-
strains judicial discretion and thereby promotes democracy. 

Although Justice Scalia was a keen legal theorist, he was 
deeply concerned about the practical workings of govern-
ment, and that intense focus is refected in his contributions 
to administrative law. He made enduring contributions to 
that feld as a teacher, scholar, and Chairman of the Adminis-
trative Conference of the United States, even before he be-
came a judge. Whatever the discipline, whatever the role, 
Justice Scalia was committed to fnding the right answer. 
And once he had settled upon what was right, he let the 
chips fall where they may, and cared not a whit what others 
thought about it. 

Justice Scalia's voice is perhaps most deeply missed in this 
very chamber. From his frst day on the bench, he was a 
vigorous participant in oral argument. His insightful in-
quiries enlivened debate and brought out the best in his 
colleagues and the attorneys who appeared before him, on 
many occasions also confrming that their best was not good 
enough. 
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Now, it would be a stretch to say that there was never a 
dull moment in this chamber—but often, just when things 
were getting a bit soporifc, counsel would make some asser-
tion that would trigger a reaction from Justice Scalia, rang-
ing from explosive to subtle, and the game would be on. His 
comments in this room also included priceless sotto voce in-
sights shared only with those fortunate enough to sit beside 
him on the bench. 

Justice Scalia was not restrained in stating his views 
clearly and forcefully, but he never ceased being our dear 
friend and valued colleague. He wrestled with ideas, not 
people, and he knew the difference. He made our days 
warmer, livelier, and happier. He sang loudest and best at 
our traditional birthday celebrations. He raised his glass 
highest to toast others' happy occasions, and his rich laugh-
ter flled our halls and our hearts. 

Justice Scalia's life reached far beyond the law. He would 
never have said that the law was what was most important 
to him. He was steadfast in his Roman Catholic faith, and 
he was devoted beyond measure to his beloved wife, Mau-
reen, and the nine children they raised. 

On occasions such as this, speakers often employ so many 
laudatory adjectives that the effect can be to sow doubt 
rather than admiration. But no one who knew Justice 
Scalia, however they viewed his work, would dispute for a 
moment that he was patriotic, principled, loyal, courageous, 
engaging, and brilliant. 

Those of us on the Court will miss Nino, but we will con-
tinue to feel his presence throughout this building. Our ears 
will hear his voice in this courtroom when advocates invoke 
his words searching for powerful authority. Our minds will 
move to the measure of his reason in our chambers when we 
study his opinions. And our hearts will smile, even as our 
eyes glisten, when we walk the halls and recall how happy 
we were whenever we saw him rounding the corner. 



PRESENTATION OF THE ATTORNEY GENERAL 

Supreme Court of the United States 

TUESDAY, FEBRUARY 21, 2017 

Present: Chief Justice Roberts, Justice Kennedy, 
Justice Thomas, Justice Ginsburg, Justice Breyer, 
Justice Alito, Justice Sotomayor, and Justice Kagan. 

The Chief Justice said: 

The Court now recognizes the Acting Solicitor General of 
the United States. 

Acting Solicitor General Francisco said: 

Mr. Chief Justice, and may it please the Court. I have 
the privilege to present to the Court the Eighty-fourth At-
torney General of the United States, the Honorable Jefferson 
B. Sessions, III, of Alabama. 

The Chief Justice said: 

General Sessions, on behalf of the Court, I welcome you 
as the Chief Legal Offcer of the United States and as an 
offcer of this Court. We recognize the very important re-
sponsibilities that are entrusted to you. Your commission 
as Attorney General of the United States will be noted in 
the records of the Court. We wish you well in the discharge 
of the duties of your new offce. 

Attorney General Sessions said: 

Thank you, Mr. Chief Justice. 
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In Payne v. Tennessee, 501 U. S. 808, this Court held that Booth v. Mary-
land, 482 U. S. 496, wrongly concluded that the Eighth Amendment bans 
“ ̀ victim impact' evidence relating to the personal characteristics of the 
victim and the emotional impact of the crimes on the victim's family,” 
501 U. S., at 817. However, the Court had no occasion to reconsider 
Booth's prohibition on considering victims' family members' “character-
izations and opinions about the crime, the defendant, and the appro-
priate sentence,” 501 U. S., at 830, n. 2, because no such evidence was 
presented in Payne. Nonetheless, the Oklahoma Court of Criminal 
Appeals has since held that this latter portion of Booth was also “implic-
itly overruled” by Payne. 

Petitioner Bosse was convicted of three counts of frst-degree murder. 
At the trial's penalty phase, the State asked three of the victims' rela-
tives to recommend a sentence to the jury. All three recommended 
death, and the jury agreed. The Oklahoma Court of Criminal Appeals 
affrmed the sentence, rejecting Bosse's argument that the testimony 
about appropriate sentencing violated the Eighth Amendment under 
Booth. 

Held: The Oklahoma Court of Criminal Appeals erred in concluding that 
Payne implicitly overruled Booth in its entirety. “[I]t is this Court's 
prerogative alone to overrule one of its precedents.” United States v. 

1 
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Per Curiam 

Hatter, 532 U. S. 557, 567. The Oklahoma court remains bound by 
Booth's prohibition on characterizations and opinions from a victim's 
family members about the crime, the defendant, and the appropriate 
sentence unless this Court reconsiders that ban. See Hohn v. United 
States, 524 U. S. 236, 252–253. Whether this error affected the jury's 
sentencing determination and whether the defendant's rights were pro-
tected by the mandatory sentencing review in capital cases required 
under Oklahoma law may be addressed on remand. 

Certiorari granted; 2015 OK CR 14, 360 P. 3d 1203, vacated and remanded. 

Per Curiam. 

In Booth v. Maryland, 482 U. S. 496 (1987), this Court held 
that “the Eighth Amendment prohibits a capital sentencing 
jury from considering victim impact evidence” that does not 
“relate directly to the circumstances of the crime.” Id., at 
501–502, 507, n. 10. Four years later, in Payne v. Tennessee, 
501 U. S. 808 (1991), the Court granted certiorari to recon-
sider that ban on “ ̀ victim impact' evidence relating to the 
personal characteristics of the victim and the emotional im-
pact of the crimes on the victim's family.” Id., at 817. The 
Court held that Booth was wrong to conclude that the Eighth 
Amendment required such a ban. Payne, 501 U. S., at 827. 
That holding was expressly “limited to” this particular type 
of victim impact testimony. Id., at 830, n. 2. “Booth also 
held that the admission of a victim's family members' charac-
terizations and opinions about the crime, the defendant, and 
the appropriate sentence violates the Eighth Amendment,” 
but no such evidence was presented in Payne, so the Court 
had no occasion to reconsider that aspect of the decision. 
Ibid. 

The Oklahoma Court of Criminal Appeals has held that 
Payne “implicitly overruled that portion of Booth regard-
ing characterizations of the defendant and opinions of the sen-
tence.” Conover v. State, 933 P. 2d 904, 920 (1997) (emphasis 
added); see also Ledbetter v. State, 933 P. 2d 880, 890–891 
(Okla. Crim. App. 1997). The decision below presents a 
straightforward application of that interpretation of Payne. 
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A jury convicted petitioner Shaun Michael Bosse of three 
counts of frst-degree murder for the 2010 killing of Katrina 
Griffn and her two children. The State of Oklahoma sought 
the death penalty. Over Bosse's objection, the State asked 
three of the victims' relatives to recommend a sentence 
to the jury. All three recommended death, and the jury 
agreed. Bosse appealed, arguing that this testimony about 
the appropriate sentence violated the Eighth Amendment 
under Booth. The Oklahoma Court of Criminal Appeals af-
frmed his sentence, concluding that there was “no error.” 
2015 OK CR 14, ¶¶ 57–58, 360 P. 3d 1203, 1226–1227. We 
grant certiorari and the motion for leave to proceed in forma 
pauperis, and now vacate the judgment of the Oklahoma 
Court of Criminal Appeals. 

“[I]t is this Court's prerogative alone to overrule one of 
its precedents.” United States v. Hatter, 532 U. S. 557, 567 
(2001) (quoting State Oil Co. v. Khan, 522 U. S. 3, 20 (1997); 
internal quotation marks omitted); see Rodriguez de Quijas 
v. Shearson/American Express, Inc., 490 U. S. 477, 484 
(1989). The Oklahoma Court of Criminal Appeals has recog-
nized that Payne “specifcally acknowledged its holding did 
not affect” Booth's prohibition on opinions about the crime, 
the defendant, and the appropriate punishment. Ledbetter, 
933 P. 2d, at 890–891. That should have ended its inquiry 
into whether the Eighth Amendment bars such testimony; 
the court was wrong to go further and conclude that Payne 
implicitly overruled Booth in its entirety. “Our decisions re-
main binding precedent until we see ft to reconsider them, 
regardless of whether subsequent cases have raised doubts 
about their continuing vitality.” Hohn v. United States, 524 
U. S. 236, 252–253 (1998). 

The Oklahoma Court of Criminal Appeals remains bound 
by Booth's prohibition on characterizations and opinions 
from a victim's family members about the crime, the defend-
ant, and the appropriate sentence unless this Court reconsid-
ers that ban. The state court erred in concluding otherwise. 
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Thomas, J., concurring 

The State argued in opposing certiorari that, even if the 
Oklahoma Court of Criminal Appeals was wrong in its victim 
impact ruling, that error did not affect the jury's sentenc-
ing determination, and the defendant's rights were in any 
event protected by the mandatory sentencing review in capital 
cases required under Oklahoma law. See Brief in Opposi-
tion 14–15. Those contentions may be addressed on remand 
to the extent the court below deems appropriate. 

The judgment of the Oklahoma Court of Criminal Appeals 
is vacated, and the case is remanded for further proceedings 
not inconsistent with this opinion. 

It is so ordered. 

Justice Thomas, with whom Justice Alito joins, 
concurring. 

We held in Booth v. Maryland, 482 U. S. 496 (1987), that 
the Eighth Amendment prohibits a court from admitting the 
opinions of the victim's family members about the appro-
priate sentence in a capital case. The Court today correctly 
observes that our decision in Payne v. Tennessee, 501 U. S. 
808 (1991), did not expressly overrule this aspect of Booth. 
Because “it is this Court's prerogative alone to overrule one 
of its precedents,” State Oil Co. v. Khan, 522 U. S. 3, 20 
(1997), the Oklahoma Court of Criminal Appeals erred in 
holding that Payne invalidated Booth in its entirety. In va-
cating the decision below, this Court says nothing about 
whether Booth was correctly decided or whether Payne 
swept away its analytical foundations. I join the Court's 
opinion with this understanding. 
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BRAVO-FERNANDEZ et al. v. UNITED STATES 

certiorari to the united states court of appeals for 
the rst circuit 

No. 15–537. Argued October 4, 2016—Decided November 29, 2016 

The issue-preclusion component of the Double Jeopardy Clause bars a sec-
ond contest of an issue of fact or law raised and necessarily resolved by 
a prior judgment. Ashe v. Swenson, 397 U. S. 436, 443. The burden is 
on the defendant to demonstrate that the issue he seeks to shield from 
reconsideration was actually decided by a prior jury's verdict of acquit-
tal. Schiro v. Farley, 510 U. S. 222, 233. When the same jury returns 
irreconcilably inconsistent verdicts on the issue in question, a defendant 
cannot meet that burden. The acquittal, therefore, gains no preclusive 
effect regarding the count of conviction. United States v. Powell, 469 
U. S. 57, 68–69. Issue preclusion does, however, attend a jury's verdict 
of acquittal if the same jury in the same proceeding fails to reach a 
verdict on a different count turning on the same issue of ultimate fact. 
Yeager v. United States, 557 U. S. 110, 121–122. 

In this case, a jury convicted petitioners Juan Bravo-Fernandez 
(Bravo) and Hector Martínez-Maldonado (Martínez) of bribery in viola-
tion of 18 U. S. C. § 666. Simultaneously, the jury acquitted them of 
conspiring to violate § 666 and traveling in interstate commerce to vio-
late § 666. Because the only contested issue at trial was whether Bravo 
and Martínez had violated § 666 (the other elements of the acquitted 
charges—agreement and travel—were undisputed), the jury's verdicts 
were irreconcilably inconsistent. Unlike the guilty verdicts in Powell, 
however, petitioners' convictions were later vacated on appeal because 
of error in the judge's instructions unrelated to the verdicts' inconsist-
ency. In the First Circuit's view, § 666 proscribes only quid pro quo 
bribery, yet the charge had permitted the jury to fnd petitioners guilty 
on a gratuity theory. On remand, Bravo and Martínez moved for judg-
ments of acquittal on the standalone § 666 charges. They argued that 
the issue-preclusion component of the Double Jeopardy Clause barred 
the Government from retrying them on those charges because the jury 
necessarily determined that they were not guilty of violating § 666 when 
it acquitted them of the related conspiracy and Travel Act offenses. 
The District Court denied the motions, and the First Circuit affrmed, 
holding that the eventual invalidation of petitioners' § 666 convictions 
did not undermine Powell's instruction that issue preclusion does not 
apply when the same jury returns logically inconsistent verdicts. 
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Held: The issue-preclusion component of the Double Jeopardy Clause does 
not bar the Government from retrying defendants, like petitioners, after 
a jury has returned irreconcilably inconsistent verdicts of conviction and 
acquittal and the convictions are later vacated for legal error unrelated 
to the inconsistency. Pp. 18–24. 

(a) Because petitioners' trial yielded incompatible jury verdicts, peti-
tioners cannot establish that the jury necessarily resolved in their favor 
the question whether they violated § 666. In view of the Government's 
inability to obtain review of the acquittals, Powell, 469 U. S., at 68, the 
inconsistent jury fndings weigh heavily against according those acquit-
tals issue-preclusive effect. The subsequent vacatur of petitioners' 
bribery convictions does not alter this analysis. The critical inquiry is 
whether the jury actually decided that petitioners did not violate § 666. 
Ashe instructs courts to approach that task with “realism and rational-
ity,” 397 U. S., at 444, in particular, to examine the trial record “with an 
eye to all the circumstances of the proceedings,” ibid. The jury's ver-
dicts convicting petitioners of violating § 666 remain relevant to this 
practical inquiry, even if the convictions are later vacated on appeal for 
unrelated trial error. 

Petitioners could not be retried if the Court of Appeals had vacated 
their § 666 bribery convictions because of insuffcient evidence, see 
Burks v. United States, 437 U. S. 1, 10–11, or if the trial error could 
resolve the apparent inconsistency in the jury's verdicts. But the evi-
dence here was suffcient to convict petitioners on the quid pro quo 
bribery theory the First Circuit approved. And the instructional error 
cannot account for the jury's inconsistent determinations, for the error 
applied equally to every § 666-related count. Pp. 18–21. 

(b) Petitioners argue that vacated judgments should be excluded from 
the Ashe inquiry because vacated convictions, like the hung counts in 
Yeager, are legal nullities that “have never been accorded respect as a 
matter of law or history.” Yeager, 557 U. S., at 124. That argument 
misapprehends the Ashe inquiry. Bravo and Martínez bear the burden 
of showing that the issue whether they violated § 666 has been “deter-
mined by a valid and fnal judgment of acquittal.” 557 U. S., at 119 
(internal quotation marks omitted). To judge whether they carried 
that burden, a court must realistically examine the record to identify 
the ground for the § 666-based acquittals. Ashe, 397 U. S., at 444. A 
conviction that contradicts those acquittals is plainly relevant to that 
determination, no less so simply because it is later overturned on appeal 
for unrelated legal error. See Powell, 469 U. S., at 65. 

Petitioners further contend that, under Yeager, the § 666 convictions 
are meaningless because the jury was allowed to convict on the basis of 
conduct not criminal in the First Circuit—payment of a gratuity. But 
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Yeager did not rest on a court's inability to detect the basis for a decision 
the jury in fact rendered. Rather, when a jury hangs, there is no deci-
sion, hence no inconsistency. 557 U. S., at 124–125. By contrast, a ver-
dict of guilt is a jury decision, even if subsequently vacated, and there-
fore can evince jury inconsistency. That is the case here. Petitioners 
gained a second trial on the standalone bribery charges, but they are 
not entitled to more. Issue preclusion is not a doctrine they can com-
mandeer when inconsistent verdicts shroud in mystery what the jury 
necessarily decided. Pp. 22–24. 

790 F. 3d 41, affrmed. 

Ginsburg, J., delivered the opinion for a unanimous Court. Thomas, 
J., fled a concurring opinion, post, p. 24. 

Lisa S. Blatt argued the cause for petitioners. With her 
on the briefs were Anthony J. Franze, R. Stanton Jones, 
Elizabeth S. Theodore, Abbe David Lowell, and Christopher 
D. Man. 

Elizabeth B. Prelogar argued the cause for the United 
States. With her on the brief were Acting Solicitor Gen-
eral Gershengorn, Assistant Attorney General Caldwell, 
Deputy Solicitor General Dreeben, and Vijay Shanker.* 

Justice Ginsburg delivered the opinion of the Court. 

This case concerns the issue-preclusion component of the 
Double Jeopardy Clause.1 In criminal prosecutions, as in 
civil litigation, the issue-preclusion principle means that 
“when an issue of ultimate fact has once been determined by 

*Briefs of amici curiae urging reversal were fled for the Cato Institute 
by David Debold, Ilya Shapiro, and Randal Meyer; for Criminal Law 
Professors by Jonathan D. Hacker, Deanna M. Rice, and Anton Metlit-
sky; for the National Association for Public Defense by David T. Goldberg, 
Sara B. Thomas, Daniel R. Ortiz, John P. Elwood, and Joshua S. Johnson; 
and for the National Association of Criminal Defense Lawyers by Jeffrey 
T. Green and David M. Porter. 

1 The parties use the expression “collateral estoppel component,” but as 
this Court has observed, “issue preclusion” is the more descriptive term. 
Yeager v. United States, 557 U. S. 110, 120, n. 4 (2009); see Restatement 
(Second) of Judgments § 27, Comment b, pp. 251–252 (1980). 
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a valid and fnal judgment, that issue cannot again be lit-
igated between the same parties in any future lawsuit.” 
Ashe v. Swenson, 397 U. S. 436, 443 (1970). 

Does issue preclusion apply when a jury returns inconsist-
ent verdicts, convicting on one count and acquitting on an-
other count, where both counts turn on the very same issue 
of ultimate fact? In such a case, this Court has held, both 
verdicts stand. The Government is barred by the Double 
Jeopardy Clause from challenging the acquittal, see Green v. 
United States, 355 U. S. 184, 188 (1957), but because the ver-
dicts are rationally irreconcilable, the acquittal gains no pre-
clusive effect, United States v. Powell, 469 U. S. 57, 68 (1984). 

Does issue preclusion attend a jury's acquittal verdict if 
the same jury in the same proceeding fails to reach a verdict 
on a different count turning on the same critical issue? This 
Court has answered yes, in those circumstances, the acquit-
tal has preclusive force. Yeager v. United States, 557 U. S. 
110, 121–122 (2009). As “there is no way to decipher what 
a hung count represents,” we reasoned, a jury's failure to 
decide “has no place in the issue-preclusion analysis.” Ibid.; 
see id., at 125 (“[T]he fact that a jury hangs is evidence of 
nothing—other than, of course, that it has failed to decide 
anything.”). 

In the case before us, the jury returned irreconcilably 
inconsistent verdicts of conviction and acquittal. Without 
more, Powell would control. There could be no retrial of 
charges that yielded acquittals but, in view of the inconsist-
ent verdicts, the acquittals would have no issue-preclusive 
effect on charges that yielded convictions. In this case, how-
ever, unlike Powell, the guilty verdicts were vacated on appeal 
because of error in the judge's instructions unrelated to the 
verdicts' inconsistency. Petitioners urge that, just as a jury's 
failure to decide has no place in issue-preclusion analysis, so 
vacated guilty verdicts should not fgure in that analysis. 

We hold otherwise. One cannot know from the jury's re-
port why it returned no verdict. “A host of reasons” could 
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account for a jury's failure to decide—“sharp disagreement, 
confusion about the issues, exhaustion after a long trial, to 
name but a few.” Yeager, 557 U. S., at 121. But actual in-
consistency in a jury's verdicts is a reality; vacatur of a con-
viction for unrelated legal error does not reconcile the jury's 
inconsistent returns. We therefore bracket this case with 
Powell, not Yeager, and affrm the judgment of the Court of 
Appeals, which held that issue preclusion does not apply 
when verdict inconsistency renders unanswerable “what the 
jury necessarily decided.” 790 F. 3d 41, 47 (CA1 2015). 

I 

A 

The doctrine of claim preclusion instructs that a fnal judg-
ment on the merits “foreclos[es] successive litigation of the 
very same claim.” New Hampshire v. Maine, 532 U. S. 742, 
748 (2001); see Restatement (Second) of Judgments § 19, 
p. 161 (1980) (hereinafter Restatement). So instructing, the 
doctrine serves to “avoid multiple suits on identical entitle-
ments or obligations between the same parties.” 18 C. 
Wright, A. Miller, & E. Cooper, Federal Practice and Proce-
dure § 4402, p. 9 (2d ed. 2002) (hereinafter Wright & Miller). 
Long operative in civil litigation, Restatement, at 2, claim 
preclusion is also essential to the Constitution's prohibition 
against successive criminal prosecutions. No person, the 
Double Jeopardy Clause states, shall be “subject for the 
same offence to be twice put in jeopardy of life or limb.” 
Amdt. 5. The Clause “protects against a second prosecution 
for the same offense after conviction”; as well, “[i]t protects 
against a second prosecution for the same offense after 
acquittal.” North Carolina v. Pearce, 395 U. S. 711, 717 
(1969). “[A] verdict of acquittal [in our justice system] is 
fnal,” the last word on a criminal charge, and therefore oper-
ates as “a bar to a subsequent prosecution for the same 
offence.” Green v. United States, 355 U. S. 184, 188 (1957) 
(internal quotation marks omitted). 
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The allied doctrine of issue preclusion ordinarily bars relit-
igation of an issue of fact or law raised and necessarily re-
solved by a prior judgment. See Restatement §§ 17, 27, at 
148, 250; Wright & Miller § 4416, at 386. It applies in both 
civil and criminal proceedings, with an important distinction. 
In civil litigation, where issue preclusion and its ramifcations 
frst developed, the availability of appellate review is a key 
factor. Restatement § 28, Comment a, at 274; see id., § 28, 
Reporter's Note, at 284 (noting “the pervasive importance of 
reviewability in the application of preclusion doctrine”). In 
signifcant part, preclusion doctrine is premised on “an un-
derlying confdence that the result achieved in the initial liti-
gation was substantially correct.” Standefer v. United 
States, 447 U. S. 10, 23, n. 18 (1980); see Restatement § 29, 
Comment f, at 295. “In the absence of appellate review,” 
we have observed, “such confdence is often unwarranted.” 
Standefer, 447 U. S., at 23, n. 18. 

In civil suits, inability to obtain review is exceptional; it 
occurs typically when the controversy has become moot. In 
criminal cases, however, only one side (the defendant) has 
recourse to an appeal from an adverse judgment on the mer-
its. The Government “cannot secure appellate review” of an 
acquittal, id., at 22, even one “based upon an egregiously 
erroneous foundation,” Arizona v. Washington, 434 U. S. 
497, 503 (1978). Juries enjoy an “unreviewable power . . . to 
return a verdict of not guilty for impermissible reasons,” for 
“the Government is precluded from appealing or otherwise 
upsetting such an acquittal by the Constitution's Double 
Jeopardy Clause.” United States v. Powell, 469 U. S. 57, 63, 
65 (1984). The absence of appellate review of acquittals, we 
have cautioned, calls for guarded application of preclusion 
doctrine in criminal cases. See Standefer, 447 U. S., at 22– 
23, and n. 18. Particularly where it appears that a jury's 
verdict is the result of compromise, compassion, lenity, or 
misunderstanding of the governing law, the Government's in-
ability to gain review “strongly militates against giving an 
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acquittal [issue] preclusive effect.” Id., at 23. See also Re-
statement § 29, Comment g, at 295 (Where circumstances 
suggest that an issue was resolved on erroneous considera-
tions, “taking the prior determination at face value for pur-
poses of the second action would [impermissibly] extend the 
. . . imperfections in the adjudicative process.”); id., § 28, 
Comment j, at 283 (Issue preclusion may be denied where 
it is “evident from the jury's verdict that the verdict was 
the result of compromise.”); Wright & Miller § 4423, at 617 
(same). 

B 

This case requires us to determine whether an appellate 
court's vacatur of a conviction alters issue-preclusion analy-
sis under the Double Jeopardy Clause. Three prior deci-
sions guide our disposition. 

This Court frst interpreted the Double Jeopardy Clause 
to incorporate the principle of issue preclusion in Ashe v. 
Swenson, 397 U. S. 436 (1970).2 Ashe involved a robbery of 
six poker players by a group of masked men. Ashe was 
charged with robbing one of the players, but a jury acquitted 
him “due to insuffcient evidence.” Id., at 439. The State 
then tried Ashe again, this time for robbing another of the 
poker players. Aided by “substantially stronger” testimony 
from “witnesses [who] were for the most part the same,” id., 
at 439–440, the State secured a conviction. We held that 
the second prosecution violated the Double Jeopardy Clause. 
Because the sole issue in dispute in the frst trial was 
whether Ashe had been one of the robbers, the jury's acquit-

2 Though we earlier recognized that res judicata (which embraces both 
claim and issue preclusion) applies in criminal as well as civil proceedings, 
we did not link the issue-preclusion inquiry to the Double Jeopardy Clause. 
See Sealfon v. United States, 332 U. S. 575, 578 (1948); Frank v. Mangum, 
237 U. S. 309, 334 (1915) (The principle that “a question of fact or of law 
distinctly put in issue and directly determined by a court of competent 
jurisdiction cannot afterwards be disputed between the same parties” ap-
plies to “the decisions of criminal courts.”). 



12 BRAVO-FERNANDEZ v. UNITED STATES 

Opinion of the Court 

tal verdict precluded the State from trying to convince a 
different jury of that very same fact in a second trial. Id., 
at 445. 

Our decision in Ashe explained that issue preclusion in 
criminal cases must be applied with “realism and rational-
ity.” Id., at 444. To identify what a jury in a previous trial 
necessarily decided, we instructed, a court must “examine 
the record of a prior proceeding, taking into account the 
pleadings, evidence, charge, and other relevant matter.” 
Ibid. (quoting Mayers & Yarbrough, Bis Vexari: New Trials 
and Successive Prosecutions, 74 Harv. L. Rev. 1, 38 (1960)). 
This inquiry, we explained, “must be set in a practical frame 
and viewed with an eye to all the circumstances of the pro-
ceedings.” 397 U. S., at 444 (quoting Sealfon v. United 
States, 332 U. S. 575, 579 (1948)). We have also made clear 
that “[t]he burden is on the defendant to demonstrate that 
the issue whose relitigation he seeks to foreclose was actu-
ally decided” by a prior jury's verdict of acquittal. Schiro 
v. Farley, 510 U. S. 222, 233 (1994) (internal quotation marks 
omitted); accord Dowling v. United States, 493 U. S. 342, 
350 (1990). 

In United States v. Powell, 469 U. S. 57, we held that 
a defendant cannot meet this burden when the same jury 
returns irreconcilably inconsistent verdicts on the question 
she seeks to shield from reconsideration. Powell's starting 
point was our holding in Dunn v. United States, 284 U. S. 
390 (1932), that a criminal defendant may not attack a jury's 
fnding of guilt on one count as inconsistent with the jury's 
verdict of acquittal on another count. Powell, 469 U. S., at 
58–59. The Court's opinion in Dunn stated no exceptions 
to this rule, and after Dunn the Court had several times 
“alluded to [the] rule as an established principle,” 469 U. S., 
at 63. Nevertheless, several Courts of Appeals had “recog-
niz[ed] exceptions to the rule,” id., at 62, and Powell sought 
an exception for the verdicts of guilt she faced. 

At trial, a jury had acquitted Powell of various substantive 
drug charges but convicted her of using a telephone in “caus-
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ing and facilitating” those same offenses. Id., at 59–60. 
She appealed, arguing that “the verdicts were inconsistent, 
and that she therefore was entitled to reversal of the tele-
phone facilitation convictions.” Id., at 60. Issue preclu-
sion, she maintained, barred “acceptance of [the] guilty ver-
dict[s]” on the auxiliary offenses because the same jury had 
acquitted her of the predicate felonies. Id., at 64. 

Rejecting Powell's argument, we noted that issue preclu-
sion is “predicated on the assumption that the jury acted 
rationally.” Id., at 68. When a jury returns irreconcilably 
inconsistent verdicts, we said, one can glean no more than 
that “either in the acquittal or the conviction the jury did 
not speak their real conclusions.” Id., at 64 (quoting Dunn, 
284 U. S., at 393). Although it is impossible to discern which 
verdict the jurors arrived at rationally, we observed, “that 
does not show that they were not convinced of the defend-
ant's guilt.” Powell, 469 U. S., at 64–65 (quoting Dunn, 284 
U. S., at 393). In the event of inconsistent verdicts, we 
pointed out, it is just as likely that “the jury, convinced of 
guilt, properly reached its conclusion on [one count], and then 
through mistake, compromise, or lenity, arrived at an incon-
sistent conclusion on the [related] offense.” Powell, 469 
U. S., at 65. Because a court would be at a loss to know 
which verdict the jury “really meant,” we reasoned, princi-
ples of issue preclusion are not useful, for they are “predi-
cated on the assumption that the jury acted rationally and 
found certain facts in reaching its verdict.” Id., at 68. 
Holding that the acquittals had no preclusive effect on the 
counts of conviction, we reaffrmed Dunn's rule, under which 
both Powell's convictions and her acquittals, albeit inconsist-
ent, remained undisturbed. 469 U. S., at 69. 

Finally, in Yeager v. United States, 557 U. S. 110 (2009), we 
clarifed that Powell's holding on inconsistent verdicts does 
not extend to an apparent inconsistency between a jury's 
verdict of acquittal on one count and its inability to reach a 
verdict on another count. See 557 U. S., at 124 (“[I]nconsist-
ent verdicts” present an “entirely different context” than one 
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involving “both verdicts and seemingly inconsistent hung 
counts.”). Yeager was tried on charges of fraud and insider 
trading. Id., at 114. The jury acquitted him of the fraud 
offenses, which the Court of Appeals concluded must have 
refected a fnding that he “did not have any insider informa-
tion that contradicted what was presented to the public.” 
Id., at 116. Yet the jury failed to reach a verdict on the 
insider-trading charges, as to which “the possession of in-
sider information was [likewise] a critical issue of ultimate 
fact.” Id., at 123. Arguing that the jury had therefore 
acted inconsistently, the Government sought to retry Yeager 
on the hung counts. We ruled that retrial was barred by 
the Double Jeopardy Clause. 

A jury “speaks only through its verdict,” we noted. Id., 
at 121. Any number of reasons—including confusion about 
the issues and sheer exhaustion, we observed—could cause 
a jury to hang. Ibid. Accordingly, we said, only “a jury's 
decisions, not its failures to decide,” identify “what a jury 
necessarily determined at trial.” Id., at 122. Because a 
hung count reveals nothing more than a jury's failure to 
reach a decision, we further reasoned, it supplies no evidence 
of the jury's irrationality. Id., at 124–125. Hung counts, we 
therefore held, “ha[ve] no place in the issue-preclusion analy-
sis,” id., at 122: When a jury acquits on one count while fail-
ing to reach a verdict on another count concerning the same 
issue of ultimate fact, the acquittal, and only the acquittal, 
counts for preclusion purposes. Given the preclusive effect 
of the acquittal, the Court concluded, Yeager could not be 
retried on the hung count. Id., at 122–125. 

C 

With our controlling precedent in view, we turn to the in-
consistent verdicts rendered in this case. The prosecution 
stemmed from an alleged bribe paid by petitioner Juan 
Bravo-Fernandez (Bravo), an entrepreneur, to petitioner 
Hector Martínez-Maldonado (Martínez), then a senator serv-
ing the Commonwealth of Puerto Rico. The alleged bribe 
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took the form of an all-expenses-paid trip to Las Vegas, 
including a $1,000 seat at a professional boxing match featur-
ing a popular Puerto Rican contender. United States v. Fer-
nandez, 722 F. 3d 1, 6 (CA1 2013). According to the Govern-
ment, Bravo intended the bribe to secure Martínez' help in 
shepherding legislation through the Puerto Rico Senate that, 
if enacted, would “provid[e] substantial fnancial benefts” to 
Bravo's enterprise. Ibid. In the leadup to the Las Vegas 
trip, Martínez submitted the legislation for the Senate's con-
sideration and issued a committee report supporting it; 
within a week of returning from Las Vegas, Martínez issued 
another favorable report and voted to enact the legislation. 
Id., at 6–7. 

Based on these events, a federal grand jury in Puerto Rico 
indicted petitioners for, inter alia, federal-program bribery, 
in violation of 18 U. S. C. § 666; conspiracy to violate § 666, 
in violation of § 371; and traveling in interstate commerce 
to further violations of § 666, in violation of the Travel Act, 
§ 1952(a)(3)(A).3 Following a three-week trial, a jury con-
victed Bravo and Martínez of the standalone § 666 bribery 
offense, but acquitted them of the related conspiracy and 
Travel Act charges. Fernandez, 722 F. 3d, at 7. Each re-
ceived a sentence of 48 months in prison. Id., at 8. 

The Court of Appeals for the First Circuit vacated the 
§ 666 convictions for instructional error. Id., at 27. In the 
First Circuit's view, the jury had been erroneously charged 
on what constitutes criminal conduct under that stat-
ute. Id., at 22–27. The charge permitted the jury to fnd 
Bravo and Martínez “guilty of offering and receiving a gra-
tuity,” id., at 16, but, the appeals court held, § 666 pro-
scribes only quid pro quo bribes, and not gratuities, id., 
at 6, 22.4 True, the court acknowledged, the jury was in-

3 Petitioners were indicted on several other charges not relevant here. 
See United States v. Fernandez, 722 F. 3d 1, 7 (CA1 2013). 

4 As the First Circuit acknowledged, this holding is contrary to the rul-
ings of “most circuits to have addressed th[e] issue.” Id., at 6. Three 
other Federal Courts of Appeals have considered the question; each has 
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structed on both theories of bribery, and the evidence at trial 
suffced to support a guilty verdict on either theory. Id., at 
19–20. But the Court of Appeals could not say with conf-
dence that the erroneous charge was harmless, so it vacated 
the § 666 convictions and remanded for further proceedings. 
Id., at 27, 39. 

On remand, relying on the issue-preclusion component of 
the Double Jeopardy Clause, Bravo and Martínez moved for 
judgments of acquittal on the standalone § 666 charges. 988 
F. Supp. 2d 191 (PR 2013). They could not be retried on the 
bribery offense, they insisted, because the jury necessarily 
determined that they were not guilty of violating § 666 when 
it acquitted them of conspiring to violate § 666 and traveling 
in interstate commerce to further violations of § 666. Id., at 
193. That was so, petitioners maintained, because the only 
contested issue at trial was whether Bravo had offered, and 
Martínez had accepted, a bribe within the meaning of § 666. 
Id., at 196; see Tr. of Oral Arg. 4 (“There was no dispute that 
they agreed to go to a boxing match together”; nor was there 
any dispute “that to get to Las Vegas from Puerto Rico, you 
have to travel” across state lines.). The District Court de-
nied the motions for acquittal. 988 F. Supp. 2d, at 196–198. 
If the sole issue disputed at trial was whether Bravo and 
Martínez had violated § 666, the court explained, then “the 
jury [had] acted irrationally.” Id., at 196. Because the 
same jury had simultaneously convicted Bravo and Martínez 
on the standalone § 666 charges, “the verdict simply was in-
consistent.” Ibid. 

The First Circuit affrmed the denial of petitioners' mo-
tions for acquittal, agreeing that the jury's inconsistent re-
turns were fatal to petitioners' issue-preclusion plea. 790 
F. 3d 41. The jury received the same bribery instructions 

held that § 666 prohibits gratuities as well as quid pro quo bribes. See 
United States v. Bahel, 662 F. 3d 610, 636 (CA2 2011); United States v. 
Hawkins, 777 F. 3d 880, 881 (CA7 2015); United States v. Zimmerman, 
509 F. 3d 920, 927 (CA8 2007). 
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for each count involving § 666, the court noted, so the § 666-
based verdicts—convicting on the standalone bribery 
charges but acquitting on the related Travel Act and conspir-
acy counts—could not be reconciled. Id., at 54–55.5 

The Court of Appeals rejected petitioners' argument that 
the eventual invalidation of the bribery convictions rendered 
Powell's inconsistent-verdicts rule inapplicable. Ashe, the 
court reminded, calls for a practical appraisal based on the 
complete record of the prior proceeding; the § 666 bribery 
convictions, like the § 666-based acquittals, were part of that 
record. See 790 F. 3d, at 50. Nor are vacated convictions 
like hung counts for issue-preclusion purposes, the court con-
tinued. Informed by our decision in Yeager, the First Cir-
cuit recognized that a hung count reveals only a jury's failure 
to decide, and therefore cannot evidence actual inconsistency 
with a jury's decision. 790 F. 3d, at 50–51. In contrast, the 
court said, vacated convictions “are jury decisions, through 
which the jury has spoken.” Id., at 51. The later upset of 
a conviction on an unrelated ground, the court reasoned, 
does not undermine Powell's recognition that “inconsistent 
verdicts make it impossible to determine what a jury nec-
essarily decided.” 790 F. 3d, at 51. The First Circuit 
therefore concluded that “vacated convictions, unlike hung 
counts, are relevant to the Ashe [issue-preclusion] inquiry.” 
Ibid. 

We granted certiorari to resolve a confict among courts 
on this question: Does the issue-preclusion component of the 
Double Jeopardy Clause bar the Government from retrying 
defendants, like Bravo and Martínez, after a jury has re-

5 As just observed, see supra, at 16, petitioners urge that § 666 bribery 
was the sole issue in controversy, and that there was no dispute on other 
elements of the Travel Act and conspiracy counts. See Tr. of Oral Arg. 
4. See also Brief for United States 13 (accepting that the jury “returned 
irreconcilably inconsistent verdicts”). If another element could explain 
the acquittals, then there would be no inconsistency and no argument 
against a new trial on bribery. See infra, at 19–20. 
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turned irreconcilably inconsistent verdicts of conviction 
and acquittal, and the convictions are later vacated for legal 
error unrelated to the inconsistency? 6 577 U. S. 1234 (2016). 
Holding that the Double Jeopardy Clause does not bar re-
trial in these circumstances, we affrm the First Circuit's 
judgment. 

II 

When a conviction is overturned on appeal, “[t]he general 
rule is that the [Double Jeopardy] Clause does not bar re-
prosecution.” Justices of Boston Municipal Court v. 
Lydon, 466 U. S. 294, 308 (1984). The ordinary consequence 
of vacatur, if the Government so elects, is a new trial shorn 
of the error that infected the frst trial. This “continuing 
jeopardy” rule neither gives effect to the vacated judgment 
nor offends double jeopardy principles. Rather, it refects 
the reality that the “criminal proceedings against an accused 
have not run their full course.” Ibid. And by permitting a 
new trial post vacatur, the continuing-jeopardy rule serves 
both society's and criminal defendants' interests in the fair 
administration of justice. “It would be a high price indeed 
for society to pay,” we have recognized, “were every accused 

6 Compare United States v. Citron, 853 F. 2d 1055, 1058–1061 (CA2 1988) 
(holding that retrial does not violate Double Jeopardy Clause under these 
circumstances); United States v. Price, 750 F. 2d 363, 366 (CA5 1985) 
(same); Evans v. United States, 987 A. 2d 1138, 1141–1142 (D. C. 2010) 
(same); and State v. Kelly, 201 N. J. 471, 493–494, 992 A. 2d 776, 789 (2010) 
(same), with People v. Wilson, 496 Mich. 91, 105–107, 852 N. W. 2d 134, 
141–142 (2014) (holding that Double Jeopardy Clause bars retrial in this 
situation). As the First Circuit explained, “[a]lthough Citron and Price 
predate Yeager, both the Second and Fifth Circuits decided that vacated 
counts are relevant to the Ashe analysis at a time when those circuits had 
already ruled that hung counts should be disregarded for purposes of the 
Ashe inquiry.” 790 F. 3d 41, 51, n. 7 (2015) (citing United States v. Mes-
poulede, 597 F. 2d 329, 332, 335–336 (CA2 1979); United States v. Nelson, 
599 F. 2d 714, 716–717 (CA5 1979)). The Second Circuit, moreover, has 
adhered to Citron since Yeager. See United States v. Bruno, 531 Fed. 
Appx. 47, 49 (2013). 
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granted immunity from punishment because of any defect 
suffcient to constitute reversible error in the proceedings 
leading to conviction.” United States v. Tateo, 377 U. S. 463, 
466 (1964). And the rights of criminal defendants would suf-
fer too, for “it is at least doubtful that appellate courts would 
be as zealous as they now are in protecting against the ef-
fects of improprieties at the trial or pretrial stage if they 
knew that reversal of a conviction would put the accused 
irrevocably beyond the reach of further prosecution.” Ibid. 

Bravo and Martínez ask us to deviate from the general 
rule that, post vacatur of a conviction, a new trial is in order. 
When a conviction is vacated on appeal, they maintain, an 
acquittal verdict simultaneously returned should preclude 
the Government from retrying the defendant on the vacated 
count. Our precedent, harmonious with issue-preclusion 
doctrine, opposes the foreclosure petitioners seek. 

A 

Bravo and Martínez bear the burden of demonstrating that 
the jury necessarily resolved in their favor the question 
whether they violated § 666. Schiro, 510 U. S., at 233. But, 
as we have explained, see supra, at 12–13, a defendant can-
not meet that burden where the trial yielded incompatible 
jury verdicts on the issue the defendant seeks to insulate 
from relitigation. Here, the jury convicted Bravo and Mar-
tínez of violating § 666 but acquitted them of conspiring, and 
traveling with the intent, to violate § 666. The convictions 
and acquittals are irreconcilable because other elements of 
the Travel Act and conspiracy counts were not disputed. 
See supra, at 16, 17, n. 5. It is unknowable “which of the 
inconsistent verdicts—the acquittal[s] or the conviction[s]— 
`the jury really meant.' ” 790 F. 3d, at 47 (quoting Powell, 
469 U. S., at 68); see Restatement § 29, Comment f, at 295 
(“Where a determination relied on as preclusive is itself in-
consistent with some other adjudication of the same issue, 
. . . confdence [in that determination] is generally unwar-
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ranted.”). In view of the Government's inability to obtain 
review of the acquittals, Powell, 469 U. S., at 68, the incon-
sistent jury fndings weigh heavily against according those 
acquittals issue-preclusive effect. See Standefer, 447 U. S., 
at 23, n. 17. 

That petitioners' bribery convictions were later vacated 
for trial error does not alter our analysis. The critical in-
quiry is whether the jury actually decided that Bravo and 
Martínez did not violate § 666. Ashe counsels us to approach 
that task with “realism and rationality,” 397 U. S., at 444, in 
particular, to examine the trial record “with an eye to all the 
circumstances of the proceedings,” ibid. As the Court of 
Appeals explained, “the fact [that] the jury . . . convicted 
[Bravo and Martínez] of violating § 666 would seem to be of 
quite obvious relevance” to this practical inquiry, “even 
though the convictions were later vacated.” 790 F. 3d, at 
50. Because issue preclusion “depends on the jury's assess-
ment of the facts in light of the charges as presented at 
trial,” a conviction overturned on appeal is “appropriately 
considered in our assessment of [an acquittal] verdict's pre-
clusive effect.” United States v. Citron, 853 F. 2d 1055, 1061 
(CA2 1988). Indeed, the jurors in this case might not have 
acquitted on the Travel Act and conspiracy counts absent 
their belief that the § 666 bribery convictions would stand. 
See ibid. 

Bravo and Martínez could not be retried on the bribery 
counts, of course, if the Court of Appeals had vacated their 
§ 666 convictions because there was insuffcient evidence to 
support those convictions. For double jeopardy purposes, a 
court's evaluation of the evidence as insuffcient to convict is 
equivalent to an acquittal and therefore bars a second prose-
cution for the same offense. See Burks v. United States, 437 
U. S. 1, 10–11 (1978); cf. Powell, 469 U. S., at 67 (noting that 
defendants are “afforded protection against jury irrationality 
or error by [courts'] independent review of the suffciency 
of the evidence”). But this is scarcely a case in which the 
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prosecution “failed to muster” suffcient evidence in the frst 
proceeding. Burks, 437 U. S., at 11. Quite the opposite. 
The evidence presented at petitioners' trial, the Court of Ap-
peals determined, supported a guilty verdict on the gratuity 
theory (which the First Circuit ruled impermissible) as well 
as the quid pro quo theory (which the First Circuit ap-
proved). 790 F. 3d, at 44. Vacatur was compelled for the 
sole reason that the First Circuit found the jury charge erro-
neous to the extent that it encompassed gratuities. See 
supra, at 15–16, and n. 4. Therefore, the general rule of 
“allowing a new trial to rectify trial error” applied. Burks, 
437 U. S., at 14 (emphasis deleted). 

Nor, as the Government acknowledges, would retrial be 
tolerable if the trial error could resolve the apparent incon-
sistency in the jury's verdicts. See Brief for United States 
30 (If, for example, “a jury receives an erroneous instruction 
on the count of conviction but the correct instruction on the 
charge on which it acquits, the instructional error may recon-
cile the verdicts.”). But the instructional error here cannot 
account for the jury's contradictory determinations because 
the error applied equally to every § 666-related count. See 
supra, at 16–17. 

As in Powell, so in this case, “[t]he problem is that the 
same jury reached inconsistent results.” 469 U. S., at 68. 
The convictions' later invalidation on an unrelated ground 
does not erase or reconcile that inconsistency: It does not 
bear on “the factual determinations actually and necessarily 
made by the jury,” nor does it “serv[e] to turn the jury's 
otherwise inconsistent and irrational verdict into a consist-
ent and rational verdict.” People v. Wilson, 496 Mich. 91, 
125, 852 N. W. 2d 134, 151 (2014) (Markman, J., dissenting). 
Bravo and Martínez, therefore, cannot establish the factual 
predicate necessary to preclude the Government from retry-
ing them on the standalone § 666 charges—namely, that the 
jury in the frst proceeding actually decided that they did 
not violate the federal bribery statute. 
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B 

To support their argument for issue preclusion, Bravo and 
Martínez highlight our decision in Yeager. In Yeager, they 
point out, we recognized that hung counts “have never been 
accorded respect as a matter of law or history.” 557 U. S., 
at 124. That is also true of vacated convictions, they urge, 
so vacated convictions, like hung counts, should be excluded 
from the Ashe inquiry into what the jury necessarily deter-
mined. Brief for Petitioners 20–24. Asserting that we 
have “never held an invalid conviction . . . relevant to or 
evidence of anything,” Tr. of Oral Arg. 5, Bravo and Martínez 
argue that taking account of a vacated conviction in our 
issue-preclusion analysis would impermissibly give effect to 
“a legal nullity,” Brief for Petitioners 39; see Wilson, 496 
Mich., at 107, 852 N. W. 2d, at 142 (majority opinion) (consid-
ering a vacated count would impermissibly “bring that le-
gally vacated conviction back to life”). 

This argument misapprehends the Ashe inquiry. It is un-
disputed that petitioners' convictions are invalid judgments 
that may not be used to establish their guilt. The question 
is whether issue preclusion stops the Government from pros-
ecuting them anew. On that question, Bravo and Martínez 
bear the burden of showing that the issue whether they vio-
lated § 666 has been “determined by a valid and fnal judg-
ment of acquittal.” Yeager, 557 U. S., at 119 (internal quota-
tion marks omitted). To judge whether they carried that 
burden, a court must realistically examine the record to iden-
tify the ground for the § 666-based acquittals. Ashe, 397 
U. S., at 444. A conviction that contradicts those acquittals 
is plainly relevant to that determination, no less so simply 
because it is later overturned on appeal for unrelated legal 
error: The split verdict—fnding § 666 violated on the stand-
alone counts, but not violated on the related Travel Act and 
conspiracy counts—tells us that, on one count or the other, 
“the jury [did] not follo[w] the court's instructions,” whether 
because of “mistake, compromise, or lenity.” Powell, 469 
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U. S., at 65; see supra, at 13. Petitioners' acquittals there-
fore do not support the application of issue preclusion here.7 

Further relying on Yeager, Bravo and Martínez contend 
that their vacated convictions should be ignored because, as 
with hung counts, “there is no way to decipher” what they 
represent. Brief for Petitioners 28 (quoting Yeager, 557 
U. S., at 121). The § 666 convictions are meaningless, they 
maintain, because the jury was allowed to convict on the 
basis of conduct not criminal in the First Circuit—payment 
of a gratuity. Brief for Petitioners 24. 

This argument trips on Yeager's reasoning. Yeager did 
not rest on a court's inability to detect the basis for a jury's 
decision. Rather, this Court reasoned that, when a jury 
hangs, there is no decision, hence no evidence of irrationality. 
557 U. S., at 124–125. A verdict of guilt, by contrast, is a 
jury decision, even if subsequently vacated on appeal. It 
therefore can evince irrationality. 

That is the case here. Petitioners do not dispute that the 
Government's evidence at trial supported a guilty verdict on 
the quid pro quo theory, or that the gratuity instruction held 
erroneous by the Court of Appeals applied to every § 666-
based offense. Because no rational jury could have reached 
conficting verdicts on those counts, petitioners' § 666 convic-
tions “reveal the jury's inconsistency—which is the relevant 
issue here—even if they do not reveal which theory of liabil-
ity jurors relied upon in reaching those inconsistent ver-
dicts.” Brief for United States 31. In other words, be-
cause we do not know what the jury would have concluded 

7 Nor is this the frst time we have looked to a vacated conviction to 
ascertain what a jury decided in a prior proceeding. Our holding in Mor-
ris v. Mathews, 475 U. S. 237 (1986), that a conviction vacated on double 
jeopardy grounds may be “reduced to a conviction for a lesser included 
offense which is not jeopardy barred,” id., at 246–247, rested on exactly 
that rationale. See id., at 247 (relying on a jeopardy-barred vacated con-
viction for aggravated murder to conclude that the jury “necessarily found 
that the defendant's conduct satisfe[d] the elements of the lesser included 
offense” of simple murder). 
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had there been no instructional error, Brief for Petitioners 
28–29, a new trial on the counts of conviction is in order. 
Bravo and Martínez have succeeded on appeal to that extent, 
but they are entitled to no more. The split verdict does not 
impede the Government from renewing the prosecution.8 

The Double Jeopardy Clause, as the First Circuit ex-
plained, forever bars the Government from again prosecuting 
Bravo and Martínez on the § 666-based conspiracy and Travel 
Act offenses; “the acquittals themselves remain inviolate.” 
790 F. 3d, at 51, n. 6. Bravo and Martínez have also gained 
“the beneft of their appellate victory,” ibid.: a second trial 
on the standalone bribery charges, in which the Government 
may not invoke a gratuity theory. But issue preclusion is 
not a doctrine they can commandeer when inconsistent ver-
dicts shroud in mystery what the jury necessarily decided. 

* * * 
For the reasons stated, the judgment of the Court of Ap-

peals for the First Circuit is 
Affrmed. 

Justice Thomas, concurring. 
The question presented in this case is whether, under Ashe 

v. Swenson, 397 U. S. 436 (1970), and Yeager v. United States, 
557 U. S. 110 (2009), a vacated conviction can nullify the pre-

8 A number of lower courts have reached the same conclusion. See Cit-
ron, 853 F. 2d, at 1059 (If the defendant “was convicted of the offense that 
is the subject of the retrial,” the case is materially different from one with 
“an acquittal accompanied by a failure to reach a verdict.”); Price, 750 
F. 2d, at 366 (a case in which “the jury returned no verdict of conviction” 
on the compound count, “but only a verdict of acquittal on the substantive 
count,” is not instructive on whether the Government may retry a defend-
ant after an inconsistent verdict has been vacated); Evans, 987 A. 2d, at 
1142 (“Yeager does nothing to undermine” the conclusion that a defendant 
may be retried after an inconsistent verdict is overturned.); Kelly, 201 
N. J., at 494, 992 A. 2d, at 789 (explaining in the context of retrial following 
vacatur that “Yeager has no application to a case . . . involving an inconsist-
ent verdict of acquittals and convictions returned by the same jury”). 
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clusive effect of an acquittal under the issue-preclusion prong 
of the Double Jeopardy Clause. 

As originally understood, the Double Jeopardy Clause 
does not have an issue-preclusion prong. “The English 
common-law pleas of auterfoits acquit and auterfoits con-
vict, on which the Clause was based, barred only repeated 
`prosecution for the same identical act and crime.' ” Id., at 
128 (Scalia, J., dissenting) (quoting 4 W. Blackstone, Com-
mentaries on the Laws of England 330 (1769); emphasis 
added by dissent); see also Grady v. Corbin, 495 U. S. 508, 
530–535 (1990) (Scalia, J., dissenting). But “[i]n Ashe the 
Court departed from the original meaning of the Double 
Jeopardy Clause, holding that it precludes successive prose-
cutions on distinct crimes when facts essential to conviction 
of the second crime have necessarily been resolved in the 
defendant's favor by a verdict of acquittal of the frst crime.” 
Yeager, supra, at 128 (Scalia, J., dissenting). 

In Yeager, this Court erroneously and illogically extended 
Ashe. See 557 U. S., at 128–131. “Ashe held only that the 
Clause sometimes bars successive prosecution of facts found 
during `a prior proceeding.' ” Id., at 129 (quoting Ashe, 
supra, at 444). Yeager, however, “bar[red] retrial on hung 
counts after what was not . . . a prior proceeding but simply 
an earlier stage of the same proceeding.” 557 U. S., at 129 
(Scalia, J., dissenting). 

In an appropriate case, we should reconsider the holdings 
of Ashe and Yeager. Because the Court today properly de-
clines to extend those cases, and indeed reaches the correct 
result under the Clause's original meaning, I join its opinion. 
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STATE FARM FIRE & CASUALTY CO. v. UNITED 
STATES ex rel. RIGSBY et al. 
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the fth circuit 

No. 15–513. Argued November 1, 2016—Decided December 6, 2016 

The False Claims Act (FCA) authorizes private parties (known as rela-
tors) to seek recovery from persons who make false or fraudulent pay-
ment claims to the Federal Government, 31 U. S. C. §§ 3729–3730, and 
permits the Attorney General to intervene in a relator 's action or 
bring an FCA suit in the frst instance, §§ 3730(a)–(b). This system is 
designed to beneft both the relator and the Government. A relator 
who initiates a meritorious qui tam suit receives, inter alia, a percent-
age of the ultimate damages award, § 3730(d), while “ ̀ encourag[ing] 
more private enforcement suits' ” serves “ `to strengthen the Govern-
ment's hand in fghting false claims,' ” Graham County Soil and Water 
Conservation Dist. v. United States ex rel. Wilson, 559 U. S. 280, 298. 
The FCA establishes specifc procedures for relators to follow, including 
the requirement relevant here: “The complaint shall be fled in camera, 
shall remain under seal for at least 60 days, and shall not be served on 
the defendant until the court so orders.” § 3730(b)(2). 

In the years before Hurricane Katrina, petitioner State Farm issued, 
as pertinent here, both Federal Government-backed food insurance poli-
cies and petitioner's own general homeowner policies. Respondents 
Cori and Kerri Rigsby, former claims adjusters for one of petitioner's 
contractors, E. A. Renfroe & Co., fled a complaint under seal in April 
2006, claiming that petitioner instructed them and other adjusters to 
misclassify wind damage as food damage in order to shift petitioner's 
insurance liability to the Government. The District Court extended 
the length of the seal several times at the Government's request, but 
lifted the seal in part in January 2007, allowing disclosure of the action 
to another District Court hearing a suit by E. A. Renfroe against re-
spondents. In August 2007, the District Court lifted the seal in full. 
The Government subsequently declined to intervene. 

Petitioner moved to dismiss the suit on the grounds that respondents 
had violated the seal requirement. Specifcally, it alleged, respondents' 
former attorney had disclosed the complaint's existence to several news 
outlets, which issued stories about the fraud allegations, but did not 
mention the existence of the FCA complaint; and respondents had met 
with a Congressman who later spoke out against the purported fraud. 
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The District Court applied the test for dismissal set out in United States 
ex rel. Lujan v. Hughes Aircraft Co., 67 F. 3d 242, 245–247. Balancing 
three factors—actual harm to the Government, severity of the viola-
tions, and evidence of bad faith—the court decided against dis-
missal. Petitioner did not request a lesser sanction. The Fifth Circuit 
affirmed. It first concluded that a seal violation does not require 
mandatory dismissal of a relator's complaint. It then considered the 
same factors weighed by the District Court and reached a similar 
conclusion. 

Held: 
1. A seal violation does not mandate dismissal of a relator's complaint. 

Pp. 33–37. 
(a) The FCA does not enact so harsh a rule. Section 3730(b)(2)'s 

requirement that a complaint “shall” be kept under seal is a mandatory 
rule for relators. But the statute says nothing about the remedy for 
violating that rule; and absent congressional guidance regarding a rem-
edy, “the sanction for breach [of a mandatory duty] is not loss of all later 
powers to act.” United States v. Montalvo-Murillo, 495 U. S. 711, 718. 
The FCA's structure supports this result. The FCA has a number of 
provisions requiring, in express terms, the dismissal of a relator's action. 
E. g., §§ 3730(b)(5), (e)(1)–(2). It is thus proper to infer that Congress 
did not intend to require dismissal for a violation of the seal require-
ment. See Marx v. General Revenue Corp., 568 U. S. 371, 384. This 
result is also consistent with the general purpose of § 3730(b)(2), which 
was enacted as part of a set of reforms meant to “encourage more pri-
vate enforcement suits,” S. Rep. No. 99–345, pp. 23–24, and which was 
intended to protect the Government's interests, allaying its concern that 
a relator fling a civil complaint would alert defendants to a pending 
federal criminal investigation. It would thus make little sense to adopt 
a rigid interpretation that prejudices the Government by depriving it 
of needed assistance from private parties. Pp. 33–35. 

(b) Petitioner's arguments to the contrary are unavailing. There 
is no textual indication that Congress conditioned the authority to fle a 
private right of action on compliance with the seal requirement or that 
the relator's ability to bring suit depends on adherence to the seal re-
quirement. And the Senate Committee Report's recitation of the 
FCA's general purpose is best understood to support respondents rather 
than a mandatory dismissal rule. Moreover, because the FCA's text 
and structure are clear, there is no need to accept petitioner's invitation 
to consider a few stray sentences from the legislative history. Pp. 35–37. 

2. The District Court did not abuse its discretion by denying petition-
er's motion to dismiss. The question whether dismissal is appropriate 
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should be left to the sound discretion of the district court. While the 
Hughes Aircraft factors appear to be appropriate, it is unnecessary to 
explore these and other relevant considerations, which can be discussed 
in the course of later cases. P. 37. 

3. On this record, where petitioner requested no sanction other than 
dismissal, the question whether a lesser sanction—such as monetary 
penalties—is warranted is not preserved. Pp. 37–38. 

794 F. 3d 457, affrmed. 

Kennedy, J., delivered the opinion for a unanimous Court. 

Kathleen M. Sullivan argued the cause for petitioner. 
With her on the briefs were Sheila L. Birnbaum, Douglas 
W. Dunham, Ellen P. Quackenbos, Bert L. Wolff, and Jeffrey 
B. Wall. 

Tejinder Singh argued the cause for respondents. With 
him on the brief were William E. Copley, August J. Matteis, 
Jr., Matthew S. Kraus, and Timothy M. Belknap. 

John F. Bash argued the cause for the United States as 
amicus curiae urging affrmance. With him on the brief 
were Acting Solicitor General Gershengorn, Principal Dep-
uty Assistant Attorney General Mizer, Deputy Solicitor 
General Stewart, Douglas N. Letter, Michael S. Raab, and 
Thomas G. Pulham.* 

*Briefs of amici curiae urging reversal were fled for the American 
Tort Reform Association et al. by Jonathan L. Diesenhaus, Jessica L. 
Ellsworth, Frederick Liu, and Paul Tetrault; for the Chamber of Com-
merce of the United States of America et al. by Robert A. Long, Mark W. 
Mosier, David M. Zionts, and Kate Comerford Todd; for the Coalition for 
Government Procurement by Dan Himmelfarb and David F. Dowd; for 
the National Association of Criminal Defense Lawyers by Jeffrey T. Green 
and Barbara E. Bergman; and for the Washington Legal Foundation et al. 
by Cory L. Andrews. 

Briefs of amici curiae urging affrmance were fled for the National 
Whistleblower Center by Stephen M. Kohn, Michael D. Kohn, and David 
K. Colapinto; and for the Taxpayers Against Fraud Education Fund by 
Frederick M. Morgan, Jr. 

Lawrence S. Ebner and Laura E. Proctor fled a brief for DRI–The 
Voice of The Defense Bar as amicus curiae. 
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Justice Kennedy delivered the opinion of the Court. 
This case addresses the question of the proper remedy 

when there is a violation of the False Claims Act (FCA) re-
quirement that certain complaints must be sealed for a lim-
ited time period. See 31 U. S. C. § 3730(b)(2). There are 
two questions presented before this Court. First, do any 
and all violations of the seal requirement mandate dismissal 
of a private party's complaint with prejudice? Second, if 
dismissal is not mandatory, did the District Court here abuse 
its discretion by declining to dismiss respondents' complaint? 

I 

A 

The FCA imposes civil liability on an individual who, inter 
alia, “knowingly presents . . . a false or fraudulent claim 
for payment or approval” to the Federal Government. 
§ 3729(a)(1)(A). Almost unique to the FCA are its qui tam 
enforcement provisions, which allow a private party known 
as a “relator” to bring an FCA action on behalf of the Gov-
ernment. § 3730(b)(1); Vermont Agency of Natural Re-
sources v. United States ex rel. Stevens, 529 U. S. 765, 768, 
n. 1 (2000) (listing three other qui tam statutes). The Attor-
ney General retains the authority to intervene in a relator's 
ongoing action or to bring an FCA suit in the frst instance. 
§§ 3730(a)–(b). 

This system is designed to beneft both the relator and the 
Government. A relator who initiates a meritorious qui tam 
suit receives a percentage of the ultimate damages award, 
plus attorney's fees and costs. § 3730(d). In turn, “ ̀ encour-
ag[ing] more private enforcement suits' ” serves “ ` to 
strengthen the Government's hand in fghting false claims.' ” 
Graham County Soil and Water Conservation Dist. v. 
United States ex rel. Wilson, 559 U. S. 280, 298 (2010). 

The FCA places a number of restrictions on suits by re-
lators. For example, under the provision known as the 
“frst-to-fle bar,” a relator may not “ ̀ bring a related action 
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based on the facts underlying [a] pending action.' ” Kellogg 
Brown & Root Services, Inc. v. United States ex rel. Carter, 
575 U. S. 650, 663 (2015) (quoting § 3730(b)(5); emphasis de-
leted). Other FCA provisions require compliance with stat-
utory requirements as express conditions on the relators' 
ability to bring suit. The paragraph known as the “public 
disclosure bar,” for instance, provided at the time this suit 
was fled that “ ̀ [n]o court shall have jurisdiction over an ac-
tion under this section based upon the public disclosure of 
allegations or transactions . . . unless the action is brought 
by the Attorney General or . . . an original source of the 
information.' ” Graham County Soil and Water Conserva-
tion Dist. v. United States ex rel. Wilson, supra, at 283, n. 1, 
285–286 (quoting 31 U. S. C. § 3730(e)(4)(A) (2006 ed.); foot-
note omitted). 

The FCA also establishes specifc procedures for the re-
lator to follow when fling the complaint. Among other 
things, the relator must serve on the Government “[a] copy 
of the complaint and written disclosure of substantially all 
material evidence and information the [relator] possesses.” 
§ 3730(b)(2). Most relevant here, the FCA provides: “The 
complaint shall be fled in camera, shall remain under seal 
for at least 60 days, and shall not be served on the defendant 
until the court so orders.” Ibid. 

B 

Petitioner State Farm is an insurance company. In the 
years before Hurricane Katrina, petitioner issued two types 
of homeowner insurance policies that are relevant in this 
case: (1) Federal Government-backed food insurance policies 
and (2) petitioner's own general homeowner insurance poli-
cies. The practical effect for homeowners who were af-
fected by Hurricane Katrina and who purchased both policies 
was that petitioner would be responsible for paying for wind 
damage, while the Government would pay for food damage. 
As the Court of Appeals noted, this arrangement created a 



Cite as: 580 U. S. 26 (2016) 31 

Opinion of the Court 

potential confict of interest: Petitioner had “an incentive to 
classify hurricane damage as food-related to limit its eco-
nomic exposure.” 794 F. 3d 457, 462 (CA5 2015). 

Respondents Cori and Kerri Rigsby are former claims ad-
justers for one of petitioner's contractors, E. A. Renfroe & 
Co. Together with other adjusters, they were responsible 
for visiting the damaged homes of petitioner's customers to 
determine the extent to which a homeowner was entitled to 
an insurance payout. According to respondents, petitioner 
instructed them and other adjusters to misclassify wind 
damage as food damage in order to shift petitioner's insur-
ance liability to the Government. See id., at 463–464 (sum-
marizing trial evidence). 

In April 2006, respondents fled their qui tam complaint 
under seal. At the Government's request, the District 
Court extended the length of the seal a number of times. 
In January 2007, the court lifted the seal in part, allowing 
disclosure of the qui tam action to another District Court 
hearing a suit by E. A. Renfroe against respondents for pur-
ported misappropriation of documents related to petitioner's 
alleged fraud. See E. A. Renfroe & Co. v. Moran, No. 2:06– 
cv–1752 (ND Ala.). In August 2007, the District Court 
lifted the seal in full. In January 2008, the Government de-
clined to intervene. 

In January 2011, petitioner moved to dismiss respondents' 
suit on the grounds that they had violated the seal require-
ment. The parties do not dispute the essential background. 
In the months before the seal was lifted in part, respondents' 
then-attorney, one Dickie Scruggs, e-mailed a sealed eviden-
tiary fling that disclosed the complaint's existence to jour-
nalists at ABC, the Associated Press, and the New York 
Times. All three outlets issued stories discussing the fraud 
allegations, but none revealed the existence of the FCA com-
plaint. Respondents themselves met with Mississippi Con-
gressman Gene Taylor, who later spoke out in public against 
petitioner's purported fraud, although he did not mention the 
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existence of the FCA suit at that time. After the seal was 
lifted in part, Scruggs disclosed the existence of the suit to 
various others, including a public relations frm and CBS 
News. 

At the time of the motion to dismiss in 2011, respondents 
were represented neither by Scruggs nor by any of the attor-
neys who had worked with him. In March 2008, Scruggs 
withdrew from respondents' case after he was indicted for 
attempting to bribe a state-court judge. Two months later, 
the District Court removed the remaining Scruggs-affliated 
attorneys from the case, based on their alleged involvement 
in improper payments made from Scruggs to respondents. 
The District Court did not punish respondents themselves 
for the payments because they were not made “aware of the 
ethical implications” and, as laypersons, “are not bound by 
the rules of professional conduct that apply to” attorneys. 
App. 21. 

In deciding petitioner's motion the District Court consid-
ered only the seal violations that occurred before the seal 
was lifted in part, reasoning the partial lifting in effect had 
mooted the seal. Applying the test for dismissal set out in 
United States ex rel. Lujan v. Hughes Aircraft Co., 67 F. 3d 
242, 245–247 (CA9 1995), the District Court balanced three 
factors: (1) the actual harm to the Government, (2) the sever-
ity of the violations, and (3) the evidence of bad faith. The 
court decided against dismissal. Petitioner did not request 
some lesser sanction. The case went to trial, resulting in a 
victory for respondents on what the Court of Appeals re-
ferred to as a “bellwether” claim regarding a single damaged 
home. 794 F. 3d, at 462. 

The Court of Appeals for the Fifth Circuit affrmed the 
denial of petitioner's motion to dismiss. The court recog-
nized that the case presented two related issues of the frst 
impression under its case law: (1) whether a seal violation 
requires mandatory dismissal of a relator's complaint and, if 
not, (2) what standard governs a district court's decision to 
dismiss. The court noted that the Courts of Appeals for the 
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Second and Ninth Circuits had held that the FCA does not 
require automatic dismissal for a seal violation, while the 
Court of Appeals for the Sixth Circuit had held that dis-
missal is mandatory. See United States ex rel. Pilon v. 
Martin Marietta Corp., 60 F. 3d 995, 998 (CA2 1995); United 
States ex rel. Lujan v. Hughes Aircraft Co., supra, at 245; 
United States ex rel. Summers v. LHC Group Inc., 623 F. 3d 
287, 296 (CA6 2010); see also United States ex rel. Smith v. 
Clark/Smoot/Russell, 796 F. 3d 424, 430 (CA4 2015) (follow-
ing Pilon). 

After a careful analysis, the Court of Appeals for the Fifth 
Circuit held automatic dismissal is not required by the FCA. 
794 F. 3d, at 470–471. It then considered the same factors 
the District Court had weighed and came to a similar conclu-
sion. Id., at 471–472. First, the Court of Appeals held the 
Government was in all likelihood not harmed by the disclo-
sures because none of them led to the publication of the 
pendency of the suit before the seal was lifted in part. Sec-
ond, the Court of Appeals determined the violations were 
not severe in their repercussions because respondents had 
complied with the seal requirement when they frst fled 
their suit. Third, the Court of Appeals assumed, without 
deciding, that the bad behavior of respondents' then-
attorney could be imputed to respondents; but it held that, 
even presuming the attribution of bad faith, the other factors 
favored respondents. 

This Court granted certiorari, 578 U. S. 1011 (2016), and 
now affrms. 

II 

A 

Petitioner's primary contention is that a violation of the 
seal provision necessarily requires a relator's complaint to 
be dismissed. The FCA does not enact so harsh a rule. 

Section 3730(b)(2)'s text provides that a complaint “shall” 
be kept under seal. True, this language creates a manda-
tory rule the relator must follow. See Rockwell Int'l Corp. 
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v. United States, 549 U. S. 457, 464 (2007) (“As required 
under the Act, [the relator] fled his complaint under seal 
. . . ”); see also Kingdomware Technologies, Inc. v. United 
States, 579 U. S. 162, 172 (2016) (“[T]he word `shall' usually 
connotes a requirement”). The statute says nothing, how-
ever, about the remedy for a violation of that rule. In the 
absence of congressional guidance regarding a remedy, 
“[a]lthough the duty is mandatory, the sanction for breach 
is not loss of all later powers to act.” United States v. 
Montalvo-Murillo, 495 U. S. 711, 718 (1990). 

The FCA's structure is itself an indication that violating 
the seal requirement does not mandate dismissal. This 
Court adheres to the general principle that Congress' use of 
“explicit language” in one provision “cautions against infer-
ring” the same limitation in another provision. Marx v. 
General Revenue Corp., 568 U. S. 371, 384 (2013). And the 
FCA has a number of provisions that do require, in express 
terms, the dismissal of a relator's action. Supra, at 29–30 
(citing § 3730(b)(5)); see also §§ 3730(e)(1)–(2) (“No court shall 
have jurisdiction” over certain FCA claims by relators 
against a member of the military or of the judicial, legisla-
tive, or executive branches). It is proper to infer that, had 
Congress intended to require dismissal for a violation of the 
seal requirement, it would have said so. 

The Court's conclusion is consistent with the general pur-
pose of § 3730(b)(2). The seal provision was enacted in the 
1980's as part of a set of reforms that were meant to “encour-
age more private enforcement suits.” S. Rep. No. 99–345, 
pp. 23–24 (1986). At the time, “perhaps the most serious 
problem plaguing effective enforcement” of the FCA was “a 
lack of resources on the part of Federal enforcement agen-
cies.” Id., at 7. The Senate Committee Report indicates 
that the seal provision was meant to allay the Government's 
concern that a relator fling a civil complaint would alert de-
fendants to a pending federal criminal investigation. Id., at 
24. Because the seal requirement was intended in main to 
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protect the Government's interests, it would make little 
sense to adopt a rigid interpretation of the seal provision 
that prejudices the Government by depriving it of needed 
assistance from private parties. The Federal Government 
agrees with this interpretation. It informs the Court that 
petitioner's test “would undermine the very governmental 
interests that the seal provision is meant to protect.” Brief 
for United States as Amicus Curiae 10. 

B 

Petitioner's arguments to the contrary are unavailing. 
First, petitioner urges that because the seal provision ap-
pears in the subsection of the FCA creating the relator's 
private right of action, Congress intended to condition the 
right to bring suit on compliance with the seal requirement. 
It is true that, as discussed further below, the Court some-
times has concluded that Congress conditioned the authority 
to fle a private right of action on compliance with a statutory 
mandate. E. g., Hallstrom v. Tillamook County, 493 U. S. 
20, 25–26 (1989). There is no textual indication, however, 
that Congress did so here. 

Section 3730(b)(2) does not tie the seal requirement to the 
right to bring the qui tam suit in conditional terms. As 
noted above, the statute just provides: “The complaint shall 
be fled in camera, shall remain under seal for at least 60 
days, and shall not be served on the defendant until the court 
so orders.” 

The text at issue in Hallstrom, by contrast, was quite dif-
ferent from the statutory language that controls here. The 
Hallstrom statute, part of the Resource Conservation and 
Recovery Act of 1976, provided: “ ̀ No action may be com-
menced . . . prior to sixty days after the plaintiff has given 
notice of the violation' ” to the Government. 493 U. S., at 25. 

Petitioner cites two additional cases to support its ar-
gument, but those decisions concerned statutes that used 
even clearer conditional words, like “if” and “unless.” See 
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United States ex rel. Texas Portland Cement Co. v. McCord, 
233 U. S. 157, 161 (1914) (statute allowed creditors of Govern-
ment contractors to bring suit “ ̀ if no suit should be brought 
by the United States within six months from the completion 
and fnal settlement of said contract' ”); McNeil v. United 
States, 508 U. S. 106, 107, n. 1 (1993) (statute provided that 
“ ̀ [a]n action shall not be instituted upon a claim against the 
United States for money damages . . . unless the claimant 
shall have frst presented the claim to the appropriate Fed-
eral agency' ”). 

Again, the FCA's structure shows that Congress knew 
how to draft the kind of statutory language that petitioner 
seeks to read into § 3730(b)(2). The applicable version of the 
public disclosure bar, for example, requires a district court 
to dismiss an action when the underlying information has 
already been made available to the public, “ ̀ unless' ” the 
plaintiff is the Attorney General or an original source. Gra-
ham County Soil and Water Conservation Dist. v. United 
States ex rel. Wilson, 559 U. S., at 286. 

Second, petitioner contends that because this Court has 
described the FCA's qui tam provisions as “effecting a par-
tial assignment of the Government's damages claim,” Ver-
mont Agency of Natural Resources v. United States ex rel. 
Stevens, 529 U. S., at 773, adherence to all of the FCA's man-
datory requirements—no matter how small—is a condition 
of the assignment. This argument fails for the same reason 
as the one discussed above: Petitioner can show no textual 
indication in the statute suggesting that the relator's ability 
to bring suit depends on adherence to the seal requirement. 

Third, petitioner points to a few stray sentences in the 
Senate Committee Report that it claims support the man-
datory dismissal rule. As explained above, however, the 
Report's recitation of the general purpose of the statute is 
best understood to support respondents. Supra, at 34–35. 
And, furthermore, because the meaning of the FCA's text 
and structure is “plain and unambiguous, we need not accept 
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petitioner['s] invitation to consider the legislative history.” 
Whitfeld v. United States, 543 U. S. 209, 215 (2005). 

III 

Petitioner's secondary argument is that the District Court 
did not consider the proper factors when declining to dismiss 
respondents' complaint or, at a minimum, that it was plain 
error not to consider respondents' conduct after the seal was 
lifted in part. This Court holds the District Court did not 
abuse its discretion by denying petitioner's motion, much 
less commit plain error. In light of the questionable conduct 
of respondents' prior attorney, it well may not have been 
reversible error had the District Court granted the motion; 
that possibility, however, need not be considered here. 

In general, the question whether dismissal is appropriate 
should be left to the sound discretion of the district court. 
While the factors articulated in United States ex rel. Lujan 
v. Hughes Aircraft Co. appear to be appropriate, it is unnec-
essary to explore these and other relevant considerations. 
These standards can be discussed in the course of later cases. 

IV 

Petitioner and its amici place great emphasis on the repu-
tational harm FCA defendants may suffer when the seal re-
quirement is violated. But even if every seal violation does 
not mandate dismissal, that sanction remains a possible form 
of relief. District courts have inherent power, moreover, to 
impose sanctions short of dismissal for violations of court 
orders. See Chambers v. NASCO, Inc., 501 U. S. 32, 43–46 
(1991). Remedial tools like monetary penalties or attorney 
discipline remain available to punish and deter seal violations 
even when dismissal is not appropriate. 

Of note in this case, petitioner did not request any sanction 
other than dismissal. Tr. of Oral Arg. 3–4, 17. Had peti-
tioner sought some lesser sanctions, the District Court 
might have taken a different course. Yet petitioner failed 
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to do so. On this record, the question whether a lesser sanc-
tion is warranted is not preserved. 

The judgment of the Court of Appeals for the Fifth 
Circuit is 

Affrmed. 
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SALMAN v. UNITED STATES 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 15–628. Argued October 5, 2016—Decided December 6, 2016 

Section 10(b) of the Securities Exchange Act of 1934 and the Securities 
and Exchange Commission's Rule 10b–5 prohibit undisclosed trading on 
inside corporate information by persons bound by a duty of trust and 
confdence not to exploit that information for their personal advantage. 
These persons are also forbidden from tipping inside information to oth-
ers for trading. A tippee who receives such information with the 
knowledge that its disclosure breached the tipper's duty acquires that 
duty and may be liable for securities fraud for any undisclosed trading 
on the information. In Dirks v. SEC, 463 U. S. 646, this Court ex-
plained that tippee liability hinges on whether the tipper's disclosure 
breaches a fduciary duty, which occurs when the tipper discloses the 
information for a personal beneft. The Court also held that a personal 
beneft may be inferred where the tipper receives something of value in 
exchange for the tip or “makes a gift of confdential information to a 
trading relative or friend.” Id., at 664. 

Petitioner Salman was indicted for federal securities-fraud crimes for 
trading on inside information he received from a friend and relative-by-
marriage, Michael Kara, who, in turn, received the information from his 
brother, Maher Kara, a former investment banker at Citigroup. Maher 
testifed at Salman's trial that he shared inside information with his 
brother Michael to beneft him and expected him to trade on it, and 
Michael testifed to sharing that information with Salman, who knew 
that it was from Maher. Salman was convicted. 

While Salman's appeal to the Ninth Circuit was pending, the Second 
Circuit decided that Dirks does not permit a factfnder to infer a per-
sonal beneft to the tipper from a gift of confdential information to a 
trading relative or friend, unless there is “proof of a meaningfully close 
personal relationship” between tipper and tippee “that generates an ex-
change that is objective, consequential, and represents at least a poten-
tial gain of a pecuniary or similarly valuable nature,” United States v. 
Newman, 773 F. 3d 438, 452, cert. denied, 577 U. S. 874. The Ninth 
Circuit declined to follow Newman so far, holding that Dirks allowed 
Salman's jury to infer that the tipper breached a duty because he made 
“ ̀ a gift of confdential information to a trading relative.' ” 792 F. 3d 
1087, 1092 (quoting Dirks, supra, at 664). 
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Held: The Ninth Circuit properly applied Dirks to affrm Salman's convic-
tion. Under Dirks, the jury could infer that the tipper here personally 
benefted from making a gift of confdential information to a trading 
relative. Pp. 46–52. 

(a) Salman contends that a gift of confdential information to a friend 
or family member alone is insuffcient to establish the personal beneft 
required for tippee liability, claiming that a tipper does not personally 
beneft unless the tipper's goal in disclosing information is to obtain 
money, property, or something of tangible value. The Government 
counters that a gift of confdential information to anyone, not just a 
“trading relative or friend,” is enough to prove securities fraud because 
a tipper personally benefts through any disclosure of confdential trad-
ing information for a personal (noncorporate) purpose. The Govern-
ment argues that any concerns raised by permitting such an inference 
are signifcantly alleviated by other statutory elements prosecutors 
must satisfy. Pp. 46–48. 

(b) This Court adheres to the holding in Dirks, which easily resolves 
the case at hand: “[W]hen an insider makes a gift of confdential infor-
mation to a trading relative or friend . . . [t]he tip and trade resemble 
trading by the insider himself followed by a gift of the profts to the 
recipient,” 463 U. S., at 664. In these situations, the tipper personally 
benefts because giving a gift of trading information to a trading relative 
is the same thing as trading by the tipper followed by a gift of the 
proceeds. Here, by disclosing confdential information as a gift to his 
brother with the expectation that he would trade on it, Maher breached 
his duty of trust and confdence to Citigroup and its clients—a duty 
acquired and breached by Salman when he traded on the information with 
full knowledge that it had been improperly disclosed. To the extent that 
the Second Circuit in Newman held that the tipper must also receive 
something of a “pecuniary or similarly valuable nature” in exchange for a 
gift to a trading relative, that rule is inconsistent with Dirks. Pp. 48–50. 

(c) Salman's arguments to the contrary are rejected. Salman has 
cited nothing in this Court's precedents that undermines the gift-giving 
principle this Court announced in Dirks. Nor has he demonstrated that 
either § 10(b) itself or Dirks's gift-giving standard “leav[e] grave uncer-
tainty about how to estimate the risk posed by a crime” or are plagued 
by “hopeless indeterminacy.” Johnson v. United States, 576 U. S. 591, 
597, 598. Salman also has shown “no grievous ambiguity or uncertainty 
that would trigger” the rule of lenity. Barber v. Thomas, 560 U. S. 474, 
492 (internal quotation marks omitted). To the contrary, his conduct is 
in the heartland of Dirks's rule concerning gifts of confdential informa-
tion to trading relatives. Pp. 50–52. 

792 F. 3d 1087, affrmed. 
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Alito, J., delivered the opinion for a unanimous Court. 

Alexandra A. E. Shapiro argued the cause for petitioner. 
With her on the briefs were Daniel J. O'Neill and John D. 
Cline. 

Deputy Solicitor General Dreeben argued the cause for 
the United States. With him on the brief were Acting So-
licitor General Gershengorn, Assistant Attorney General 
Caldwell, Elaine J. Goldenberg, Ross B. Goldman, Anne K. 
Small, Sanket J. Bulsara, Michael A. Conley, Jacob H. Still-
man, and David D. Lisitza.* 

Justice Alito delivered the opinion of the Court. 
Section 10(b) of the Securities Exchange Act of 1934 and 

the Securities and Exchange Commission's Rule 10b–5 pro-
hibit undisclosed trading on inside corporate information by 
individuals who are under a duty of trust and confdence that 
prohibits them from secretly using such information for their 
personal advantage. 48 Stat. 891, as amended, 15 U. S. C. 
§ 78j(b) (prohibiting the use, “in connection with the pur-
chase or sale of any security,” of “any manipulative or decep-
tive device or contrivance in contravention of such rules as 
the [Securities and Exchange Commission] may prescribe”); 
17 CFR § 240.10b–5 (2016) (forbidding the use, “in connection 
with the purchase or sale of any security,” of “any device, 

*Briefs of amici curiae urging reversal were fled for the Cato Institute 
by Bradley J. Bondi, Thaya Brook Knight, and Ilya Shapiro; for the Na-
tional Association of Criminal Defense Lawyers et al. by Meir Feder, Ira 
M. Feinberg, Jeffrey L. Fisher, and Henry W. Asbill; for Mark Cuban by 
Ralph C. Ferrara, Ann M. Ashton, and Stephen A. Best; and for Daryl M. 
Payton by Sean Hecker and Katrina Teresa Farell. 

Briefs of amicus curiae urging affrmance were fled for Occupy the 
SEC by Akshat Tewary; and for Richard D. Freer by Sarah M. Shalf. 

Briefs of amici curiae were fled for the NYU Center on the Adminis-
tration of Criminal Law by Stephen L. Ascher, Anthony S. Barkow, and 
Matthew S. Hellman; and for the Securities Industry and Financial Mar-
kets Association by Carter G. Phillips, Kwaku A. Akowuah, A. Robert 
Pietrzak, Joseph McLaughlin, and Daniel A. McLaughlin. 
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scheme, or artifce to defraud,” or any “act, practice, or 
course of business which operates . . . as a fraud or deceit”); 
see United States v. O'Hagan, 521 U. S. 642, 650–652 (1997). 
Individuals under this duty may face criminal and civil liabil-
ity for trading on inside information (unless they make ap-
propriate disclosures ahead of time). 

These persons also may not tip inside information to oth-
ers for trading. The tippee acquires the tipper's duty to 
disclose or abstain from trading if the tippee knows the infor-
mation was disclosed in breach of the tipper's duty, and the 
tippee may commit securities fraud by trading in disregard 
of that knowledge. In Dirks v. SEC, 463 U. S. 646 (1983), 
this Court explained that a tippee's liability for trading on 
inside information hinges on whether the tipper breached 
a fduciary duty by disclosing the information. A tipper 
breaches such a fduciary duty, we held, when the tipper dis-
closes the inside information for a personal beneft. And, 
we went on to say, a jury can infer a personal beneft—and 
thus a breach of the tipper's duty—where the tipper receives 
something of value in exchange for the tip or “makes a gift 
of confdential information to a trading relative or friend.” 
Id., at 664. 

Petitioner Bassam Salman challenges his convictions for 
conspiracy and insider trading. Salman received lucrative 
trading tips from an extended family member, who had 
received the information from Salman's brother-in-law. Sal-
man then traded on the information. He argues that he can-
not be held liable as a tippee because the tipper (his brother-
in-law) did not personally receive money or property in 
exchange for the tips and thus did not personally beneft 
from them. The Court of Appeals disagreed, holding that 
Dirks allowed the jury to infer that the tipper here breached 
a duty because he made a “ ̀ gift of confdential information 
to a trading relative.' ” 792 F. 3d 1087, 1092 (CA9 2015) 
(quoting Dirks, supra, at 664). Because the Court of Ap-
peals properly applied Dirks, we affrm the judgment below. 
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I 

Maher Kara was an investment banker in Citigroup's 
healthcare investment banking group. He dealt with highly 
confdential information about mergers and acquisitions in-
volving Citigroup's clients. Maher enjoyed a close relation-
ship with his older brother, Mounir Kara (known as Michael). 
After Maher started at Citigroup, he began discussing as-
pects of his job with Michael. At frst he relied on Michael's 
chemistry background to help him grasp scientifc concepts 
relevant to his new job. Then, while their father was bat-
tling cancer, the brothers discussed companies that dealt 
with innovative cancer treatment and pain management 
techniques. Michael began to trade on the information 
Maher shared with him. At frst, Maher was unaware of his 
brother's trading activity, but eventually he began to suspect 
that it was taking place. 

Ultimately, Maher began to assist Michael's trading by 
sharing inside information with his brother about pending 
mergers and acquisitions. Maher sometimes used code 
words to communicate corporate information to his brother. 
Other times, he shared inside information about deals he was 
not working on in order to avoid detection. See, e. g., App. 
118, 124–125. Without his younger brother's knowledge, 
Michael fed the information to others—including Salman, Mi-
chael's friend and Maher's brother-in-law. By the time the 
authorities caught on, Salman had made over $1.5 million in 
profts that he split with another relative who executed 
trades via a brokerage account on Salman's behalf. 

Salman was indicted on one count of conspiracy to commit 
securities fraud, see 18 U. S. C. § 371, and four counts of secu-
rities fraud, see 15 U. S. C. §§ 78j(b), 78ff; 18 U. S. C. § 2; 17 
CFR § 240.10b–5. Facing charges of their own, both Maher 
and Michael pleaded guilty and testifed at Salman's trial. 

The evidence at trial established that Maher and Michael 
enjoyed a “very close relationship.” App. 215. Maher 
“love[d] [his] brother very much,” Michael was like “a second 
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father to Maher,” and Michael was the best man at Maher's 
wedding to Salman's sister. Id., at 158, 195, 104–107. 
Maher testifed that he shared inside information with his 
brother to beneft him and with the expectation that his 
brother would trade on it. While Maher explained that 
he disclosed the information in large part to appease Mi-
chael (who pestered him incessantly for it), he also testi-
fed that he tipped his brother to “help him” and to “fulfl[l] 
whatever needs he had.” Id., at 118, 82. For instance, Mi-
chael once called Maher and told him that “he needed a 
favor.” Id., at 124. Maher offered his brother money but 
Michael asked for information instead. Maher then dis-
closed an upcoming acquisition. Ibid. Although he in-
stantly regretted the tip and called his brother back to im-
plore him not to trade, Maher expected his brother to do so 
anyway. Id., at 125. 

For his part, Michael told the jury that his brother's tips 
gave him “timely information that the average person does 
not have access to” and “access to stocks, options, and what 
have you, that I can capitalize on, that the average person 
would never have or dream of.” Id., at 251. Michael testi-
fed that he became friends with Salman when Maher was 
courting Salman's sister and later began sharing Maher's tips 
with Salman. As he explained at trial, “any time a major 
deal came in, [Salman] was the frst on my phone list.” Id., 
at 258. Michael also testifed that he told Salman that the 
information was coming from Maher. See, e. g., id., at 286 
(“ ̀ Maher is the source of all this information' ”). 

After a jury trial in the Northern District of California, 
Salman was convicted on all counts. He was sentenced to 
36 months of imprisonment, three years of supervised re-
lease, and over $730,000 in restitution. After his motion for 
a new trial was denied, Salman appealed to the Ninth Cir-
cuit. While his appeal was pending, the Second Circuit is-
sued its opinion in United States v. Newman, 773 F. 3d 438 
(2014), cert. denied, 577 U. S. 874 (2015). There, the Second 
Circuit reversed the convictions of two portfolio managers 
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who traded on inside information. The Newman defendants 
were “several steps removed from the corporate insiders” 
and the court found that “there was no evidence that either 
was aware of the source of the inside information.” 773 
F. 3d, at 443. The court acknowledged that Dirks and Sec-
ond Circuit case law allow a factfnder to infer a personal 
beneft to the tipper from a gift of confdential information 
to a trading relative or friend. 773 F. 3d, at 452. But the 
court concluded that, “[t]o the extent” Dirks permits “such 
an inference,” the inference “is impermissible in the absence 
of proof of a meaningfully close personal relationship that 
generates an exchange that is objective, consequential, and 
represents at least a potential gain of a pecuniary or simi-
larly valuable nature.” 773 F. 3d, at 452.1 

Pointing to Newman, Salman argued that his conviction 
should be reversed. While the evidence established that 
Maher made a gift of trading information to Michael and that 
Salman knew it, there was no evidence that Maher received 
anything of “a pecuniary or similarly valuable nature” in ex-
change—or that Salman knew of any such beneft. The 
Ninth Circuit disagreed and affrmed Salman's conviction. 
792 F. 3d 1087. The court reasoned that the case was gov-
erned by Dirks's holding that a tipper benefts personally by 
making a gift of confdential information to a trading relative 
or friend. Indeed, Maher's disclosures to Michael were 
“precisely the gift of confdential information to a trading 
relative that Dirks envisioned.” 792 F. 3d, at 1092 (internal 
quotation marks omitted). To the extent Newman went 
further and required additional gain to the tipper in cases 
involving gifts of confdential information to family and 
friends, the Ninth Circuit “decline[d] to follow it.” 792 
F. 3d, at 1093. 

1 The Second Circuit also reversed the Newman defendants' convictions 
because the Government introduced no evidence that the defendants knew 
the information they traded on came from insiders or that the insiders 
received a personal beneft in exchange for the tips. 773 F. 3d, at 453– 
454. This case does not implicate those issues. 
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We granted certiorari to resolve the tension between the 
Second Circuit's Newman decision and the Ninth Circuit's 
decision in this case.2 577 U. S. 1101 (2016). 

II 

A 

In this case, Salman contends that an insider's “gift of con-
fdential information to a trading relative or friend,” Dirks, 
463 U. S., at 664, is not enough to establish securities fraud. 
Instead, Salman argues, a tipper does not personally beneft 
unless the tipper's goal in disclosing inside information is to 
obtain money, property, or something of tangible value. He 
claims that our insider-trading precedents, and the cases 
those precedents cite, involve situations in which the insider 
exploited confdential information for the insider's own “tan-
gible monetary proft.” Brief for Petitioner 31. He sug-
gests that his position is reinforced by our criminal-fraud 
precedents outside of the insider-trading context, because 
those cases confrm that a fraudster must personally obtain 

2 Dirks v. SEC, 463 U. S. 646 (1983), established the personal-beneft 
framework in a case brought under the classical theory of insider-trading 
liability, which applies “when a corporate insider” or his tippee “trades in 
the securities of [the tipper's] corporation on the basis of material, nonpub-
lic information.” United States v. O'Hagan, 521 U. S. 642, 651–652 (1997). 
In such a case, the defendant breaches a duty to, and takes advantage of, 
the shareholders of his corporation. By contrast, the misappropriation 
theory holds that a person commits securities fraud “when he misappropri-
ates confdential information for securities trading purposes, in breach of 
a duty owed to the source of the information” such as an employer or 
client. Id., at 652. In such a case, the defendant breaches a duty to, and 
defrauds, the source of the information, as opposed to the shareholders of 
his corporation. The Court of Appeals observed that this is a misappro-
priation case, 792 F. 3d, 1087, 1092, n. 4 (CA9 2015), while the Government 
represents that both theories apply on the facts of this case, Brief for 
United States 15, n. 1. We need not resolve the question. The parties 
do not dispute that Dirks's personal-beneft analysis applies in both classi-
cal and misappropriation cases, so we will proceed on the assumption that 
it does. 
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money or property. Id., at 33–34. More broadly, Salman 
urges that defning a gift as a personal beneft renders the 
insider-trading offense indeterminate and overbroad: inde-
terminate, because liability may turn on facts such as the 
closeness of the relationship between tipper and tippee and 
the tipper's purpose for disclosure; and overbroad, because 
the Government may avoid having to prove a concrete per-
sonal beneft by simply arguing that the tipper meant to give 
a gift to the tippee. He also argues that we should interpret 
Dirks's standard narrowly so as to avoid constitutional con-
cerns. Brief for Petitioner 36–37. Finally, Salman con-
tends that gift situations create especially troubling prob-
lems for remote tippees—that is, tippees who receive inside 
information from another tippee, rather than the tipper— 
who may have no knowledge of the relationship between the 
original tipper and tippee and thus may not know why the 
tipper made the disclosure. Id., at 43, 48, 50. 

The Government disagrees and argues that a gift of con-
fdential information to anyone, not just a “trading relative 
or friend,” is enough to prove securities fraud. See Brief 
for United States 27 (“Dirks's personal-beneft test encom-
passes a gift to any person with the expectation that the 
information will be used for trading, not just to a `trading 
relative or friend' ” (quoting 463 U. S., at 664; emphasis in 
original)). Under the Government's view, a tipper person-
ally benefts whenever the tipper discloses confdential trad-
ing information for a noncorporate purpose. Accordingly, a 
gift to a friend, a family member, or anyone else would sup-
port the inference that the tipper exploited the trading value 
of inside information for personal purposes and thus person-
ally benefted from the disclosure. The Government claims 
to fnd support for this reading in Dirks and the precedents 
on which Dirks relied. See, e. g., id., at 654 (“fraud” in an 
insider-trading case “derives from the `inherent unfairness 
involved where one takes advantage' of `information in-
tended to be available only for a corporate purpose and not 
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for the personal beneft of anyone' ” (quoting In re Merrill 
Lynch, Pierce, Fenner & Smith, Inc., 43 S. E. C. 933, 936 
(1968))). 

The Government also argues that Salman's concerns about 
unlimited and indeterminate liability for remote tippees are 
signifcantly alleviated by other statutory elements that 
prosecutors must satisfy to convict a tippee for insider trad-
ing. The Government observes that, in order to establish a 
defendant's criminal liability as a tippee, it must prove be-
yond a reasonable doubt that the tipper expected that the 
information being disclosed would be used in securities trad-
ing. Brief for United States 23–24; Tr. of Oral Arg. 38. 
The Government also notes that, to establish a defendant's 
criminal liability as a tippee, it must prove that the tippee 
knew that the tipper breached a duty—in other words, that 
the tippee knew that the tipper disclosed the information for 
a personal beneft and that the tipper expected trading to 
ensue. Brief for United States 43; Tr. of Oral Arg. 36–37, 39. 

B 

We adhere to Dirks, which easily resolves the narrow issue 
presented here. 

In Dirks, we explained that a tippee is exposed to liability 
for trading on inside information only if the tippee partici-
pates in a breach of the tipper's fduciary duty. Whether 
the tipper breached that duty depends “in large part on the 
purpose of the disclosure” to the tippee. 463 U. S., at 662. 
“[T]he test,” we explained, “is whether the insider person-
ally will beneft, directly or indirectly, from his disclosure.” 
Ibid. Thus, the disclosure of confdential information with-
out personal beneft is not enough. In determining whether 
a tipper derived a personal beneft, we instructed courts to 
“focus on objective criteria, i. e., whether the insider receives 
a direct or indirect personal beneft from the disclosure, such 
as a pecuniary gain or a reputational beneft that will trans-
late into future earnings.” Id., at 663. This personal bene-
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ft can “often” be inferred from “objective facts and circum-
stances,” we explained, such as “a relationship between the 
insider and the recipient that suggests a quid pro quo from 
the latter, or an intention to beneft the particular recipient.” 
Id., at 664. In particular, we held that “[t]he elements of 
fduciary duty and exploitation of nonpublic information also 
exist when an insider makes a gift of confdential infor-
mation to a trading relative or friend.” Ibid. (emphasis 
added). In such cases, “[t]he tip and trade resemble trading 
by the insider . . . followed by a gift of the profts to the 
recipient.” Ibid. We then applied this gift-giving principle 
to resolve Dirks itself, fnding it dispositive that the tippers 
“received no monetary or personal beneft” from their tips to 
Dirks, “nor was their purpose to make a gift of valuable 
information to Dirks.” Id., at 667 (emphasis added). 

Our discussion of gift giving resolves this case. Maher, 
the tipper, provided inside information to a close relative, his 
brother Michael. Dirks makes clear that a tipper breaches 
a fduciary duty by making a gift of confdential information 
to “a trading relative,” and that rule is suffcient to resolve 
the case at hand. As Salman's counsel acknowledged at oral 
argument, Maher would have breached his duty had he per-
sonally traded on the information here himself then given 
the proceeds as a gift to his brother. Tr. of Oral Arg. 3–4. 
It is obvious that Maher would personally beneft in that 
situation. But Maher effectively achieved the same result 
by disclosing the information to Michael, and allowing him 
to trade on it. Dirks appropriately prohibits that approach, 
as well. Cf. 463 U. S., at 659 (holding that “insiders [are] 
forbidden” both “from personally using undisclosed corpo-
rate information to their advantage” and from “giv[ing] such 
information to an outsider for the same improper purpose of 
exploiting the information for their personal gain”). Dirks 
specifes that when a tipper gives inside information to “a 
trading relative or friend,” the jury can infer that the tipper 
meant to provide the equivalent of a cash gift. In such situ-
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ations, the tipper benefts personally because giving a gift of 
trading information is the same thing as trading by the tip-
per followed by a gift of the proceeds. Here, by disclosing 
confdential information as a gift to his brother with the ex-
pectation that he would trade on it, Maher breached his duty 
of trust and confdence to Citigroup and its clients—a duty 
Salman acquired, and breached himself, by trading on the 
information with full knowledge that it had been improp-
erly disclosed. 

To the extent the Second Circuit held that the tipper must 
also receive something of a “pecuniary or similarly valuable 
nature” in exchange for a gift to family or friends, Newman, 
773 F. 3d, at 452, we agree with the Ninth Circuit that this 
requirement is inconsistent with Dirks. 

C 

Salman points out that many insider-trading cases—in-
cluding several that Dirks cited—involved insiders who per-
sonally profted through the misuse of trading information. 
But this observation does not undermine the test Dirks ar-
ticulated and applied. Salman also cites a sampling of our 
criminal-fraud decisions construing other federal fraud stat-
utes, suggesting that they stand for the proposition that 
fraud is not consummated unless the defendant obtains 
money or property. Sekhar v. United States, 570 U. S. 729 
(2013) (Hobbs Act); Skilling v. United States, 561 U. S. 358 
(2010) (honest-services mail and wire fraud); Cleveland v. 
United States, 531 U. S. 12 (2000) (wire fraud); McNally v. 
United States, 483 U. S. 350 (1987) (mail fraud). Assuming 
that these cases are relevant to our construction of § 10(b) (a 
proposition the Government forcefully disputes), nothing in 
them undermines the commonsense point we made in Dirks. 
Making a gift of inside information to a relative like Michael 
is little different from trading on the information, obtaining 
the profts, and doling them out to the trading relative. The 
tipper benefts either way. The facts of this case illustrate 
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the point: In one of their tipper-tippee interactions, Michael 
asked Maher for a favor, declined Maher's offer of money, and 
instead requested and received lucrative trading information. 

We reject Salman's argument that Dirks's gift-giving 
standard is unconstitutionally vague as applied to this case. 
Dirks created a simple and clear “guiding principle” for de-
termining tippee liability, 463 U. S., at 664, and Salman has 
not demonstrated that either § 10(b) itself or the Dirks gift-
giving standard “leav[e] grave uncertainty about how to esti-
mate the risk posed by a crime” or are plagued by “hopeless 
indeterminacy,” Johnson v. United States, 576 U. S. 591, 
597, 598 (2015). At most, Salman shows that in some factual 
circumstances assessing liability for gift giving will be diff-
cult. That alone cannot render “shapeless” a federal crimi-
nal prohibition, for even clear rules “produce close cases.” 
Id., at 602, 601. We also reject Salman's appeal to the rule 
of lenity, as he has shown “no grievous ambiguity or uncer-
tainty that would trigger the rule's application.” Barber v. 
Thomas, 560 U. S. 474, 492 (2010) (internal quotation marks 
omitted). To the contrary, Salman's conduct is in the heart-
land of Dirks's rule concerning gifts. It remains the case 
that “[d]etermining whether an insider personally benefts 
from a particular disclosure, a question of fact, will not al-
ways be easy for courts.” 463 U. S., at 664. But there is 
no need for us to address those diffcult cases today, because 
this case involves “precisely the `gift of confdential informa-
tion to a trading relative' that Dirks envisioned.” 792 F. 3d, 
at 1092 (quoting 463 U. S., at 664). 

III 

Salman's jury was properly instructed that a personal ben-
eft includes “the beneft one would obtain from simply mak-
ing a gift of confdential information to a trading relative.” 
App. 398–399. As the Court of Appeals noted, “the Govern-
ment presented direct evidence that the disclosure was in-
tended as a gift of market-sensitive information.” 792 F. 3d, 
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at 1094. And, as Salman conceded below, this evidence is 
suffcient to sustain his conviction under our reading of 
Dirks. Appellant's Supplemental Brief in No. 14–10204 
(CA9), p. 6 (“Maher made a gift of confdential information to 
a trading relative [Michael] . . . and, if [Michael's] testimony 
is accepted as true (as it must be for purposes of suffciency 
review), Salman knew that Maher had made such a gift” (in-
ternal quotation marks, brackets, and citation omitted)). 
Accordingly, the Ninth Circuit's judgment is affrmed. 

It is so ordered. 
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SAMSUNG ELECTRONICS CO., LTD., et al. v. 
APPLE INC. 

certiorari to the united states court of appeals for 
the federal circuit 

No. 15–777. Argued October 11, 2016—Decided December 6, 2016 

Section 289 of the Patent Act makes it unlawful to manufacture or sell an 
“article of manufacture” to which a patented design or a colorable imita-
tion thereof has been applied and makes an infringer liable to the patent 
holder “to the extent of his total proft.” 35 U. S. C. § 289. As relevant 
here, a jury found that various smartphones manufactured by petition-
ers (collectively, Samsung) infringed design patents owned by respond-
ent Apple Inc. that covered a rectangular front face with rounded edges 
and a grid of colorful icons on a black screen. Apple was awarded $399 
million in damages—Samsung's entire proft from the sale of its infring-
ing smartphones. The Federal Circuit affrmed the damages award, re-
jecting Samsung's argument that damages should be limited because 
the relevant articles of manufacture were the front face or screen rather 
than the entire smartphone. The court reasoned that such a limit was 
not required because the components of Samsung's smartphones were 
not sold separately to ordinary consumers and thus were not distinct 
articles of manufacture. 

Held: In the case of a multicomponent product, the relevant “article of 
manufacture” for arriving at a § 289 damages award need not be the end 
product sold to the consumer but may be only a component of that prod-
uct. Pp. 58–62. 

(a) The statutory text resolves the issue here. An “article of manu-
facture,” which is simply a thing made by hand or machine, encompasses 
both a product sold to a consumer and a component of that product. 
This reading is consistent with § 171(a) of the Patent Act, which makes 
certain “design[s] for an article of manufacture” eligible for design pat-
ent protection, and which has been understood by the Patent Offce and 
the courts to permit a design patent that extends to only a component 
of a multicomponent product, see, e. g., Ex parte Adams, 84 Off. Gaz. 
Pat. Offce 311; Application of Zahn, 617 F. 2d 261, 268 (CCPA). This 
reading is also consistent with the Court's reading of the term “manufac-
ture” in § 101, which makes “any new and useful . . . manufacture” eligi-
ble for utility patent protection. See Diamond v. Chakrabarty, 447 
U. S. 303, 308. Pp. 58–61. 
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(b) Because the term “article of manufacture” is broad enough to em-
brace both a product sold to a consumer and a component of that prod-
uct, whether sold separately or not, the Federal Circuit's narrower read-
ing cannot be squared with § 289's text. Absent adequate briefng by 
the parties, this Court declines to resolve whether the relevant article 
of manufacture for each design patent at issue here is the smartphone 
or a particular smartphone component. Doing so is not necessary to 
resolve the question presented, and the Federal Circuit may address 
any remaining issues on remand. Pp. 61–62. 

786 F. 3d 983, reversed and remanded. 

Sotomayor, J., delivered the opinion for a unanimous Court. 

Kathleen M. Sullivan argued the cause for petitioners. 
With her on the briefs were William B. Adams, Cleland 
B. Welton II, Michael T. Zeller, B. Dylan Proctor, Victoria 
P. Maroulis, and Brett J. Arnold. 

Brian H. Fletcher argued the cause for the United States 
as amicus curiae urging vacatur. On the brief were Solici-
tor General Verrilli, Principal Deputy Assistant Attorney 
General Mizer, Deputy Solicitor General Stewart, Ginger 
D. Anders, Mark R. Freeman, Sarah T. Harris, Thomas W. 
Krause, Scott C. Weidenfeller, and William LaMarca. 

Seth P. Waxman argued the cause for respondent. With 
him on the brief were William F. Lee, Mark C. Fleming, 
Lauren B. Fletcher, Eric F. Fletcher, Sarah R. Frazier, Ste-
ven J. Horn, Harold J. McElhinny, Rachel Krevans, and 
Erik Olson.* 

*Briefs of amici curiae urging reversal were fled for the Computer & 
Communications Industry Association by Matthew Levy; for Engine Advo-
cacy and Shapeways, Inc., by Phillip R. Malone; for the Hispanic Leader-
ship Fund et al. by J. Carl Cecere, Erik S. Jaffe, and Laura A. Lydigsen; 
for the Internet Association et al. by Kannon K. Shanmugam, David M. 
Krinsky, and Allison B. Jones; for Public Knowledge et al. by Charles 
Duan and Vera Ranieri; for the Software Freedom Law Center by Eben 
Moglen; and for 50 Intellectual Property Professors by Mark A. Lemley. 

Briefs of amici curiae urging affrmance were fled for ACT | The App 
Association by Brian E. Scarpelli; for the American Intellectual Property 
Law Association by Jerry R. Selinger and Denise W. DeFranco; for Bison 
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Justice Sotomayor delivered the opinion of the Court. 
Section 289 of the Patent Act provides a damages remedy 

specifc to design patent infringement. A person who manu-
factures or sells “any article of manufacture to which [a pat-
ented] design or colorable imitation has been applied shall 
be liable to the owner to the extent of his total proft.” 35 
U. S. C. § 289. In the case of a design for a single-component 
product, such as a dinner plate, the product is the “article of 
manufacture” to which the design has been applied. In the 
case of a design for a multicomponent product, such as a 
kitchen oven, identifying the “article of manufacture” to 
which the design has been applied is a more diffcult task. 

This case involves the infringement of designs for smart-
phones. The United States Court of Appeals for the Fed-
eral Circuit identifed the entire smartphone as the only 
permissible “article of manufacture” for the purpose of 
calculating § 289 damages because consumers could not sepa-
rately purchase components of the smartphones. The ques-
tion before us is whether that reading is consistent with 
§ 289. We hold that it is not. 

I 

A 
The federal patent laws have long permitted those who 

invent designs for manufactured articles to patent their de-

Designs, LLC, et al. by Perry J. Saidman; for the Boston Patent Law 
Association by Daniel A. Lev; for Crocs, Inc., by Joel D. Sayres; for Intel-
lectual Property Professors by Mark D. Janis and Jason J. Du Mont; for 
Nordock, Inc., by Jeffrey S. Sokol; for Roger Cleveland Golf Co., Inc., by 
Allen M. Sokal, John Murphy, and Michael J. Kline; for Tiffany & Co. 
et al. by Michael J. Gottlieb and Jessica E. Phillips; and for 113 Distin-
guished Industrial Design Professionals et al. by Mark S. Davies and Ra-
chel Wainer Apter. 

Briefs of amici curiae were fled for the Association of the Bar of the 
City of New York by Aaron L. J. Pereira, Philip L. Hirschhorn, and Yin 
Huang; for BSA | The Software Alliance by Andrew Pincus and Paul W. 
Hughes; for Nike, Inc., by Howard S. Hogan, Lucas C. Townsend, and 
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signs. See Patent Act of 1842, § 3, 5 Stat. 543–544. Patent 
protection is available for a “new, original and ornamental 
design for an article of manufacture.” 35 U. S. C. § 171(a). 
A patentable design “gives a peculiar or distinctive appear-
ance to the manufacture, or article to which it may be ap-
plied, or to which it gives form.” Gorham Co. v. White, 14 
Wall. 511, 525 (1872). This Court has explained that a de-
sign patent is infringed “if, in the eye of an ordinary ob-
server, giving such attention as a purchaser usually gives, 
two designs are substantially the same.” Id., at 528. 

In 1885, this Court limited the damages available for de-
sign patent infringement. The statute in effect at the time 
allowed a holder of a design patent to recover “the actual 
damages sustained” from infringement. Rev. Stat. § 4919. 
In Dobson v. Hartford Carpet Co., 114 U. S. 439 (1885), the 
lower courts had awarded the holders of design patents on 
carpets damages in the amount of “the entire proft to the 
[patent holders], per yard, in the manufacture and sale of 
carpets of the patented designs, and not merely the value 
which the designs contributed to the carpets.” Id., at 443. 
This Court reversed the damages award and construed the 
statute to require proof that the profts were “due to” the 
design rather than other aspects of the carpets. Id., at 444; 
see also Dobson v. Dornan, 118 U. S. 10, 17 (1886) (“The 
plaintiff must show what profts or damages are attributable 
to the use of the infringing design”). 

In 1887, in response to the Dobson cases, Congress enacted 
a specifc damages remedy for design patent infringement. 
See S. Rep. No. 206, 49th Cong., 1st Sess., 1–2 (1886); H. R. 
Rep. No. 1966, 49th Cong., 1st Sess., 1–2 (1886). The new 
provision made it unlawful to manufacture or sell an article 
of manufacture to which a patented design or a colorable 
imitation thereof had been applied. An act to amend the 
law relating to patents, trademarks, and copyright, § 1, 24 

Jeanine Hayes; and for the Industrial Designers Society of America by 
Robert S. Katz. 
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Stat. 387. It went on to make a design patent infringer “lia-
ble in the amount of” $250 or “the total proft made by him 
from the manufacture or sale . . . of the article or articles to 
which the design, or colorable imitation thereof, has been 
applied.” Ibid. 

The Patent Act of 1952 codifed this provision in § 289. 66 
Stat. 813. That codifed language now reads, in relevant 
part: 

“Whoever during the term of a patent for a design, with-
out license of the owner, (1) applies the patented design, 
or any colorable imitation thereof, to any article of man-
ufacture for the purpose of sale, or (2) sells or exposes 
for sale any article of manufacture to which such design 
or colorable imitation has been applied shall be liable to 
the owner to the extent of his total proft, but not less 
than $250 . . . .” 35 U. S. C. § 289. 

B 
Apple Inc. released its frst-generation iPhone in 2007. 

The iPhone is a smartphone, a “cell phone with a broad range 
of other functions based on advanced computing capability, 
large storage capacity, and Internet connectivity.” Riley v. 
California, 573 U. S. 373, 379 (2014). Apple secured many 
design patents in connection with the release. Among those 
patents were the D618,677 patent, covering a black rectangu-
lar front face with rounded corners, the D593,087 patent, cov-
ering a rectangular front face with rounded corners and a 
raised rim, and the D604,305 patent, covering a grid of 16 
colorful icons on a black screen. App. 530–578. 

Samsung Electronics Co., Samsung Electronics America, 
Inc., and Samsung Telecommunications America, LLC (col-
lectively, Samsung), also manufacture smartphones. After 
Apple released its iPhone, Samsung released a series of 
smartphones that resembled the iPhone. Id., at 357–358. 

Apple sued Samsung in 2011, alleging, as relevant here, 
that various Samsung smartphones infringed Apple's 
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D593,087, D618,677, and D604,305 design patents. A jury 
found that several Samsung smartphones did infringe those 
patents. See id., at 273–276. All told, Apple was awarded 
$399 million in damages for Samsung's design patent in-
fringement, the entire proft Samsung made from its sales of 
the infringing smartphones. See id., at 277–280, 348–350. 

The Federal Circuit affrmed the design patent infringe-
ment damages award.1 In doing so, it rejected Samsung's 
argument “that the profts awarded should have been limited 
to the infringing `article of manufacture' ”—for example, the 
screen or case of the smartphone—“not the entire infringing 
product”—the smartphone. 786 F. 3d 983, 1002 (2015). It 
reasoned that “limit[ing] the damages” award was not re-
quired because the “innards of Samsung's smartphones were 
not sold separately from their shells as distinct articles of 
manufacture to ordinary purchasers.” Ibid. 

We granted certiorari, 577 U. S. 1215 (2016), and now re-
verse and remand. 

II 

Section 289 allows a patent holder to recover the total 
proft an infringer makes from the infringement. It does so 
by frst prohibiting the unlicensed “appli[cation]” of a “pat-
ented design, or any colorable imitation thereof, to any arti-
cle of manufacture for the purpose of sale” or the unlicensed 
sale or exposure to sale of “any article of manufacture to 
which [a patented] design or colorable imitation has been ap-
plied.” 35 U. S. C. § 289. It then makes a person who vio-
lates that prohibition “liable to the owner to the extent of 
his total proft, but not less than $250.” Ibid. “Total,” of 

1 Samsung raised a host of challenges on appeal related to other claims 
in the litigation between Apple and Samsung. The Federal Circuit af-
frmed in part—with respect to the design patent infringement fnding, 
the validity of two utility patent claims, and the design and utility patent 
infringement damages awards—and reversed and remanded in part—with 
respect to trade dress dilution. Only the design patent infringement 
award is at issue here. 
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course, means all. See American Heritage Dictionary 1836 
(5th ed. 2011) (“[t]he whole amount of something; the en-
tirety”). The “total proft” for which § 289 makes an in-
fringer liable is thus all of the proft made from the prohib-
ited conduct, that is, from the manufacture or sale of the 
“article of manufacture to which [the patented] design or col-
orable imitation has been applied.” 

Arriving at a damages award under § 289 thus involves 
two steps. First, identify the “article of manufacture” to 
which the infringed design has been applied. Second, cal-
culate the infringer's total proft made on that article of 
manufacture. 

This case requires us to address a threshold matter: the 
scope of the term “article of manufacture.” The only ques-
tion we resolve today is whether, in the case of a multicom-
ponent product, the relevant “article of manufacture” must 
always be the end product sold to the consumer or whether it 
can also be a component of that product. Under the former 
interpretation, a patent holder will always be entitled to the 
infringer's total proft from the end product. Under the lat-
ter interpretation, a patent holder will sometimes be entitled 
to the infringer's total proft from a component of the end 
product.2 

A 

The text resolves this case. The term “article of manufac-
ture,” as used in § 289, encompasses both a product sold to a 
consumer and a component of that product. 

“Article of manufacture” has a broad meaning. An “arti-
cle” is just “a particular thing.” J. Stormonth, A Dictionary 
of the English Language 53 (1885) (Stormonth); see also 

2 In its petition for certiorari and in its briefng, Samsung challenged the 
decision below on a second ground. It argued that 35 U. S. C. § 289 con-
tains a causation requirement, which limits a § 289 damages award to the 
total proft the infringer made because of the infringement. Samsung 
abandoned this theory at argument, and so we do not address it. See Tr. 
of Oral Arg. 6. 
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American Heritage Dictionary, at 101 (“[a]n individual thing 
or element of a class; a particular object or item”). And 
“manufacture” means “the conversion of raw materials by 
the hand, or by machinery, into articles suitable for the use 
of man” and “the articles so made.” Stormonth 589; see 
also American Heritage Dictionary, at 1070 (“[t]he act, craft, 
or process of manufacturing products, especially on a large 
scale” or “[a] product that is manufactured”). An article 
of manufacture, then, is simply a thing made by hand or 
machine. 

So understood, the term “article of manufacture” is broad 
enough to encompass both a product sold to a consumer as 
well as a component of that product. A component of a 
product, no less than the product itself, is a thing made by 
hand or machine. That a component may be integrated into 
a larger product, in other words, does not put it outside the 
category of articles of manufacture. 

This reading of article of manufacture in § 289 is consistent 
with 35 U. S. C. § 171(a), which makes “new, original and or-
namental design[s] for an article of manufacture” eligible for 
design patent protection.3 The Patent Offce and the courts 
have understood § 171 to permit a design patent for a design 
extending to only a component of a multicomponent product. 
See, e. g., Ex parte Adams, 84 Off. Gaz. Pat. Offce 311 (1898) 
(“The several articles of manufacture of peculiar shape which 
when combined produce a machine or structure having mov-
able parts may each separately be patented as a design . . . ”); 
Application of Zahn, 617 F. 2d 261, 268 (CCPA 1980) (“Sec-

3 As originally enacted, the provision protected “any new and original 
design for a manufacture.” § 3, 5 Stat. 544. The provision listed exam-
ples, including a design “worked into or worked on, or printed or painted 
or cast or otherwise fxed on, any article of manufacture” and a “shape or 
confguration of any article of manufacture.” Ibid. A streamlined ver-
sion enacted in 1902 protected “any new, original, and ornamental design 
for an article of manufacture.” Ch. 783, 32 Stat. 193. The Patent Act of 
1952 retained that language. See § 171, 66 Stat. 813. 
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tion 171 authorizes patents on ornamental designs for arti-
cles of manufacture. While the design must be embodied in 
some articles, the statute is not limited to designs for com-
plete articles, or `discrete' articles, and certainly not to arti-
cles separately sold . . . ”). 

This reading is also consistent with 35 U. S. C. § 101, which 
makes “any new and useful . . . manufacture . . . or any new 
and useful improvement thereof” eligible for utility patent 
protection. Cf. 8 D. Chisum, Patents § 23.03[2], pp. 23–12 to 
23–13 (2014) (noting that “article of manufacture” in § 171 
includes “what would be considered a `manufacture' within 
the meaning of Section 101”). “[T]his Court has read the 
term `manufacture' in § 101 . . . to mean `the production of 
articles for use from raw or prepared materials by giving to 
these materials new forms, qualities, properties, or combina-
tions, whether by hand-labor or by machinery.' ” Diamond 
v. Chakrabarty, 447 U. S. 303, 308 (1980) (quoting American 
Fruit Growers, Inc. v. Brogdex Co., 283 U. S. 1, 11 (1931)). 
The broad term includes “the parts of a machine considered 
separately from the machine itself.” 1 W. Robinson, The 
Law of Patents for Useful Inventions § 183, p. 270 (1890). 

B 

The Federal Circuit's narrower reading of “article of manu-
facture” cannot be squared with the text of § 289. The Fed-
eral Circuit found that components of the infringing smart-
phones could not be the relevant article of manufacture 
because consumers could not purchase those components 
separately from the smartphones. See 786 F. 3d, at 1002 
(declining to limit a § 289 award to a component of the smart-
phone because “[t]he innards of Samsung's smartphones 
were not sold separately from their shells as distinct articles 
of manufacture to ordinary purchasers”); see also Nordock, 
Inc. v. Systems Inc., 803 F. 3d 1344, 1355 (CA Fed. 2015) 
(declining to limit a § 289 award to a design for a “ ̀ lip and 
hinge plate' ” because it was “welded together” with a leveler 
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and “there was no evidence” it was sold “separate[ly] from 
the leveler as a complete unit”). But, for the reasons given 
above, the term “article of manufacture” is broad enough to 
embrace both a product sold to a consumer and a component 
of that product, whether sold separately or not. Thus, read-
ing “article of manufacture” in § 289 to cover only an end 
product sold to a consumer gives too narrow a meaning to 
the phrase. 

The parties ask us to go further and resolve whether, for 
each of the design patents at issue here, the relevant article 
of manufacture is the smartphone, or a particular smart-
phone component. Doing so would require us to set out a 
test for identifying the relevant article of manufacture at the 
frst step of the § 289 damages inquiry and to parse the rec-
ord to apply that test in this case. The United States as 
amicus curiae suggested a test, see Brief for United States 
as Amicus Curiae 27–29, but Samsung and Apple did not 
brief the issue. We decline to lay out a test for the frst 
step of the § 289 damages inquiry in the absence of adequate 
briefng by the parties. Doing so is not necessary to resolve 
the question presented in this case, and the Federal Circuit 
may address any remaining issues on remand. 

III 

The judgment of the United States Court of Appeals for 
the Federal Circuit is therefore reversed, and the case is re-
manded for further proceedings consistent with this opinion. 

It is so ordered. 
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SHAW v. UNITED STATES 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 15–5991. Argued October 4, 2016—Decided December 12, 2016 

Petitioner Shaw used identifying numbers of a bank account belonging to 
bank customer Hsu in a scheme to transfer funds from that account to 
accounts at other institutions from which Shaw was able to obtain Hsu's 
funds. Shaw was convicted of violating 18 U. S. C. § 1344(1), which 
makes it a crime to “knowingly execut[e] a scheme . . . to defraud a 
fnancial institution.” The Ninth Circuit affrmed. 

Held: 
1. Subsection (1) of the bank fraud statute covers schemes to deprive 

a bank of money in a customer's deposit account. Shaw's arguments in 
favor of his claim that subsection (1) does not apply to him because he 
intended to cheat only a bank depositor, not a bank, are unpersuasive. 

First, the bank did have property rights in Hsu's bank deposits: When 
a customer deposits funds, the bank ordinarily becomes the owner of 
the funds, which the bank has a right to use as a source of loans that 
help the bank earn profts. Sometimes, the contract between the cus-
tomer and the bank provides that the customer retains ownership of the 
funds and the bank only assumes possession; even then, the bank has a 
property interest in the funds because its role is akin to that of a bailee. 
Hence, for purposes of the bank fraud statute, a scheme fraudulently to 
obtain funds from a bank depositor's account normally is also a scheme 
fraudulently to obtain property from a “fnancial institution,” at least 
where, as here, the defendant knew that the bank held the deposits, the 
funds obtained came from the deposit account, and the defendant misled 
the bank in order to obtain those funds. 

Second, Shaw may not have intended to cause the bank fnancial harm, 
but the statute, while insisting upon “a scheme to defraud,” demands 
neither a showing that the bank suffered ultimate fnancial loss nor a 
showing that the defendant intended to cause such loss. This Court 
has found no case that interprets the statute as Shaw does. Cf. Carpen-
ter v. United States, 484 U. S. 19, 26. 

Third, that Shaw may have been ignorant of relevant bank-related 
property law is no defense to criminal prosecution for bank fraud. 
Shaw knew that the bank possessed Hsu's account, Shaw made false 
statements to the bank, Shaw believed that those false statements 
would lead the bank to release from that account funds that ultimately 
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and wrongfully ended up with Shaw, and the bank in fact possessed a 
property interest in the account. These facts are suffcient to show that 
Shaw knew that he was entering into a scheme to defraud the bank 
even if he was not aware of the niceties of bank-related property law. 
Cf. Pasquantino v. United States, 544 U. S. 349, 355–356. 

Fourth, Shaw mistakenly contends that the statute requires the Gov-
ernment to prove not just that he acted with the knowledge that he 
would likely harm the bank's property interest but also that such was 
his purpose. This Court has found no relevant authority supporting 
the view that a statute making criminal the “knowin[g] execut[ion of] 
a scheme . . . to defraud” requires something more than knowledge. 
Allison Engine Co. v. United States ex rel. Sanders, 553 U. S. 662, 665– 
668; Tanner v. United States, 483 U. S. 107, 110–112; United States v. 
Cohn, 270 U. S. 339, 343; and Bridges v. United States, 346 U. S. 209, 
221–222, distinguished. 

Fifth, subsection (2) of the bank fraud statute, which makes criminal 
the use of “false or fraudulent pretenses” to obtain “property . . . under 
the custody or control of” a bank, may overlap with subsection (1), but 
it does not do so completely. Thus, it should not be read as excluding 
from subsection (1) applications that would otherwise fall within the 
scope of subsection (1), such as the conduct at issue in this case. See 
Loughrin v. United States, 573 U. S. 351, 358, n. 4. 

Finally, because the bank fraud statute is clear enough, the rule of 
lenity is not implicated. Pp. 66–72. 

2. With regard to the parties' dispute over whether the District Court 
improperly instructed the jury that a scheme to defraud a bank must 
be one to deceive the bank or deprive it of something of value, instead 
of one to deceive and deprive, the Ninth Circuit is left to determine 
whether that question was properly presented and, if so, whether the 
instruction given is lawful, and, if not, whether any error was harmless 
in this case. P. 72. 

781 F. 3d 1130, vacated and remanded. 

Breyer, J., delivered the opinion for a unanimous Court. 

Koren L. Bell argued the cause for petitioner. With her 
on the briefs were Hilary L. Potashner and James H. 
Locklin. 

Anthony A. Yang argued the cause for the United States. 
With him on the brief were Acting Solicitor General Ger-
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shengorn, Assistant Attorney General Caldwell, Deputy So-
licitor General Dreeben, and Scott A. C. Meisler.* 

Justice Breyer delivered the opinion of the Court. 
A federal statute makes it a crime “knowingly [to] exe-

cut[e] a scheme . . . to defraud a fnancial institution,” 18 
U. S. C. § 1344(1), for example, a federally insured bank, 18 
U. S. C. § 20. The petitioner, Lawrence Shaw, was convicted 
of violating this provision. He argues here that the provision 
does not apply to him because he intended to cheat only a bank 
depositor, not a bank. We do not accept his arguments. 

I 

The relevant criminal statute makes it a crime: 

“knowingly [to] execut[e] a scheme . . . 
“(1) to defraud a fnancial institution; or 
“(2) to obtain any of the moneys, funds, credits, 

assets, securities, or other property owned by, or under 
the custody or control of, a fnancial institution, by 
means of false or fraudulent pretenses, representations, 
or promises.” § 1344. 

Shaw obtained the identifying numbers of a Bank of America 
account belonging to a bank customer, Stanley Hsu. Shaw 
used those numbers (and other related information) to trans-
fer funds from Hsu's account to other accounts at other insti-
tutions from which Shaw could obtain (and eventually did 
obtain) Hsu's funds. Shaw was convicted of violating the 
frst clause of the statute, namely, the prohibition against 
“defraud[ing] a fnancial institution.” The Ninth Circuit af-
frmed his conviction. 781 F. 3d 1130 (2015). Shaw then 
fled a petition for certiorari arguing that the words “scheme 
to defraud a fnancial institution” require the Government to 

*A brief of amicus curiae was fled for the National Association of 
Criminal Defense Lawyers by John D. Cline and Jeffrey L. Fisher. 
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prove that the defendant had “a specifc intent not only 
to deceive, but also to cheat, a bank,” rather than “a non-
bank third party.” Pet. for Cert. i (emphasis added). We 
granted review. 

II 

Shaw makes several related arguments in favor of his 
basic claim, namely, that the statute does not cover schemes 
to deprive a bank of customer deposits. First, he says that 
subsection (1) requires “an intent to wrong a victim bank [a 
`fnancial institution'] in its property rights . . . .” Brief for 
Petitioner 23. He adds that the property he took, money in 
Hsu's bank account, belonged to Hsu, the bank's customer, 
and that Hsu is not a “fnancial institution.” Id., at 25, 45. 
Hence Shaw's was a scheme “designed” to obtain only “a 
bank customer's property,” not “a bank's own property.” 
Id., at 24–25. 

The basic faw in this argument lies in the fact that the 
bank, too, had property rights in Hsu's bank account. When 
a customer deposits funds, the bank ordinarily becomes the 
owner of the funds and consequently has the right to use the 
funds as a source of loans that help the bank earn profts 
(though the customer retains the right, for example, to with-
draw funds). 5A Michie, Banks and Banking, ch. 9, § 1, 
pp. 1–7 (2014) (Michie); id., § 4b, at 54–58; id., § 38, at 162; 
Phoenix Bank v. Risley, 111 U. S. 125, 127 (1884). Some-
times, the contract between the customer and the bank pro-
vides that the customer retains ownership of the funds and 
the bank merely assumes possession. Michie, ch. 9, § 38, at 
162; Phoenix Bank, supra, at 127. But even then the bank 
is like a bailee, say, a garage that stores a customer's car. 
Michie, ch. 9, § 38, at 162. And as bailee, the bank can assert 
the right to possess the deposited funds against all the world 
but for the bailor (or, say, the bailor's authorized agent). 8A 
Am. Jur. 2d, Bailment § 166, pp. 685–686 (2009). This right, 
too, is a property right. 2 W. Blackstone, Commentaries on 
the Laws of England 452–454 (1766) (referring to a bailee's 
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right in a bailment as a “special qualifed property”). Thus, 
Shaw's scheme to cheat Hsu was also a scheme to deprive 
the bank of certain bank property rights. 

Hence, for purposes of the bank fraud statute, a scheme 
fraudulently to obtain funds from a bank depositor's account 
normally is also a scheme fraudulently to obtain property 
from a “fnancial institution,” at least where, as here, the 
defendant knew that the bank held the deposits, the funds 
obtained came from the deposit account, and the defendant 
misled the bank in order to obtain those funds. 

Second, Shaw says he did not intend to cause the bank 
fnancial harm. Indeed, the parties appear to agree that, 
due to standard banking practices in place at the time of the 
fraud, no bank involved in the scheme ultimately suffered 
any monetary loss. Brief for Petitioner 4; Brief for United 
States 4, 27–28. But the statute, while insisting upon “a 
scheme to defraud,” demands neither a showing of ultimate 
fnancial loss nor a showing of intent to cause fnancial loss. 
Many years ago Judge Learned Hand pointed out that “[a] 
man is none the less cheated out of his property, when he is 
induced to part with it by fraud,” even if “he gets a quid pro 
quo of equal value.” United States v. Rowe, 56 F. 2d 747, 
749 (CA2 1932). That is because “[i]t may be impossible to 
measure his loss by the gross scales available to a court, but 
he has suffered a wrong; he has lost,” for example, “his 
chance to bargain with the facts before him.” Ibid. Cf. O. 
Holmes, The Common Law 132 (1881) (“[A] man is liable to 
an action for deceit if he makes a false representation to 
another, knowing it to be false, but intending that the other 
should believe and act upon it”); Neder v. United States, 527 
U. S. 1, 21–25 (1999) (bank fraud statute's defnition of fraud 
refects the common law). 

It is consequently not surprising that, when interpreting 
the analogous mail fraud statute, we have held it “suffcient” 
that the victim (here, the bank) be “deprived of its right” 
to use of the property, even if it ultimately did not suffer 
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unreimbursed loss. Carpenter v. United States, 484 U. S. 19, 
26–27 (1987). Lower courts have explained that, where cash 
is taken from a bank “but the bank [is] fully insured[,] [t]he 
theft [is] complete when the cash [i]s taken; the fact that the 
bank ha[s] a contract with an insurance company enabling it 
to shift the loss to that company [is] immaterial.” United 
States v. Kucik, 844 F. 2d 493, 495 (CA7 1988). And com-
mentators have made clear that “on the criminal side, it is 
generally held that the lack of fnancial loss is no defense 
to false pretenses.” 2 W. LaFave & A. Scott, Substantive 
Criminal Law § 8.7(i)(3), p. 404 (1986). We have found no 
case from this Court interpreting the bank fraud statute as 
requiring that the victim bank ultimately suffer fnancial 
harm, or that the defendant intend that the victim bank suf-
fer such harm. 

Third, Shaw appears to argue that, whatever the true 
state of property law, he did not know that the bank had a 
property interest in Hsu's account; hence he could not have 
intended to cheat the bank of its property. Shaw did know, 
however, that the bank possessed Hsu's account. He did 
make false statements to the bank. He did correctly believe 
that those false statements would lead the bank to release 
from that account funds that ultimately and wrongfully 
ended up in Shaw's pocket. And the bank did in fact possess 
a property interest in the account. These facts are suffcient 
to show that Shaw knew he was entering into a scheme to 
defraud the bank even if he was not aware of the niceties of 
bank-related property law. To require more, i. e., to require 
actual knowledge of those bank-related property-law nice-
ties, would free (or convict) equally culpable defendants de-
pending upon their property-law expertise—an arbitrary re-
sult. We have found no case from this Court requiring legal 
knowledge of the kind Shaw suggests he lacked. But we 
have found cases in roughly similar fraud-related contexts 
where this Court has asked only whether the targeted prop-
erty was in fact property in the hands of the victim, not 
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whether the defendant knew that the law would characterize 
the items at issue as “property.” See Pasquantino v. 
United States, 544 U. S. 349, 355–356 (2005) (Canada's right 
to uncollected excise taxes on imported liquor counted as 
“property” for purposes of the wire fraud statute); Carpen-
ter, supra, at 25–26 (a newspaper's interest in the confden-
tiality of the contents and timing of a news column counted 
as property for the purposes of the mail and wire fraud stat-
utes). We conclude that the legal ignorance that Shaw 
claims here is no defense to criminal prosecution for bank 
fraud. 

Fourth, Shaw argues that the bank fraud statute requires 
the Government to prove more than his simple knowledge 
that he would likely harm the bank's property interest; in his 
view, the Government must prove that such was his purpose. 
See Voisine v. United States, 579 U. S. 686, 691–692 (2016) 
(“knowingly” committing an assault requires an awareness 
“ `that [harm] is practically certain,' ” whereas “purposefully” 
committing an assault is “to have that result as a `conscious 
object' ” (quoting ALI, Model Penal Code §§ 2.02(2)(a)–(b) 
(1962))). Shaw adds that his purpose was to take money 
from Hsu; taking property from the bank was not his 
purpose. 

But the statute itself makes criminal the “knowin[g] exe-
cut[ion of] a scheme . . . to defraud.” (Emphasis added.) 
To hold that something other than knowledge is required 
would assume that Congress intended to distinguish, in re-
spect to states of mind, between (1) the fraudulent scheme, 
and (2) its fraudulent elements. Why would Congress wish 
to do so? Shaw refers us to a number of cases involving 
fraud against the Government and points to language in 
those cases suggesting that the relevant statutes required 
that the defendant's purpose be to harm the statutorily pro-
tected target and not a third party. Brief for Petitioner 25– 
29. But in two of those cases, the fraudulent statement was 
made not to the Government but to the third party—a cir-
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cumstance not present here. See Allison Engine Co. v. 
United States ex rel. Sanders, 553 U. S. 662, 665–668 (2008); 
Tanner v. United States, 483 U. S. 107, 110–112 (1987). In 
the third, the relevant portion of the statute expressly re-
quired a false statement “ ̀ for the purpose . . . of . . . defraud-
ing the Government of the United States.' ” United States 
v. Cohn, 270 U. S. 339, 343 (1926) (emphasis added). As for 
the fourth case, the language Shaw cites states the uncontro-
versial proposition that “defrauding or attempting to defraud 
the United States” means “fraud against the Government.” 
Bridges v. United States, 346 U. S. 209, 221–222 (1953). In 
any event, these cases all involved crimes of fraud targeting 
the Government—an area of the law with its own special 
rules and protections. We have found no relevant authority 
in the area of mail fraud, wire fraud, fnancial frauds, or the 
like supporting Shaw's view. 

Fifth, Shaw, reading the bank fraud statute as a whole, 
urges us to compare subsection (1) with subsection (2). 
Supra, at 65. Subsection (2), he points out, makes criminal 
the use of “false or fraudulent pretenses” to obtain “property 
. . . under the custody or control of” a bank. And in his 
view that fact means that we should read subsection (1) not 
to apply to those circumstances. That is to say, given the 
language of subsection (2), efforts such as his effort fraudu-
lently to obtain money deposited in a bank account should not 
fall within the scope of the subsection (1) phrase “scheme . . . 
to defraud a fnancial institution.” Brief for Petitioner 30–33. 

As we read the two subsections, however, they do not de-
mand that interpretation. The two subsections overlap sub-
stantially but not completely. Subsection (2) makes criminal 
the use of a scheme 

“to obtain any of the moneys, funds, credits, assets, 
securities, or other property owned by, or under the 
custody or control of, a fnancial institution, by means 
of false or fraudulent pretenses, representations, or 
promises.” 
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This language covers much that subsection (1) also covers, 
for example, making a false representation to a bank in order 
to obtain property belonging to that bank. See Loughrin v. 
United States, 573 U. S. 351, 358, n. 4 (2014) (recognizing the 
“substantial” overlap between the two subsections and not-
ing that such overlap “is not uncommon in criminal stat-
utes”). At the same time, it applies to a circumstance in 
which a shopper makes a false statement to a department 
store cashier in order to pay for goods with money “under 
the custody or control of a fnancial institution,” say, Bank 
A. The shopper's false statement, though designed to ob-
tain Bank A's property, might well not amount to an effort 
(under subsection (1)) to defraud Bank A (since the state-
ment was made not to Bank A but to an agent of the depart-
ment store). Given, on the one hand, the overlap and, on the 
other hand, a plausible reading of the language that applies 
it to circumstances signifcantly different from those at issue 
here, we have no good reason to read subsection (2) as ex-
cluding from subsection (1) applications that would other-
wise fall within the scope of subsection (1), such as conduct 
of the kind before us. 

Finally, Shaw asks us to apply the rule of lenity. Brief 
for Petitioner 40–41. We have said that the rule applies if 
“at the end of the process of construing what Congress has 
expressed,” Callanan v. United States, 364 U. S. 587, 596 
(1961), there is “ ̀ a grievous ambiguity or uncertainty in the 
statute,' ” Muscarello v. United States, 524 U. S. 125, 138– 
139 (1998) (quoting Staples v. United States, 511 U. S. 600, 
619, n. 17 (1994)). The statute is clear enough that we need 
not rely on the rule of lenity. As we have said, a deposit 
account at a bank counts as bank property for purposes of 
subsection (1). Supra, at 66–67. The defendant, in circum-
stances such as those present here, need not know that 
the deposit account is, as a legal matter, characterized as 
bank property. Supra, at 68–69. Moreover, in those circum-
stances, the Government need not prove that the defendant 
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intended that the bank ultimately suffer monetary loss. 
Supra, at 67–68. Finally, the statute as applied here re-
quires a state of mind equivalent to knowledge, not purpose. 
Supra, at 69–70. 

III 

Shaw further argues that the instructions the District 
Court gave the jury were erroneous. He points out that the 
District Court told the jury that the 

“phrase `scheme to defraud' means any deliberate plan 
of action or course of conduct by which someone intends 
to deceive, cheat, or deprive a fnancial institution of 
something of value.” App. 18 (emphasis added). 

This instruction, Shaw says, could be understood as permit-
ting the jury to fnd him guilty if it found no more than that 
his scheme was one to deceive the bank but not to “deprive” 
the bank of anything of value. Brief for Petitioner 22–23 
(emphasis added). The parties agree, as do we, that the 
scheme must be one to deceive the bank and deprive it of 
something of value. 

For reasons previously pointed out, we have held that a 
plan to deprive a bank of money in a customer's deposit ac-
count is a plan to deprive the bank of “something of value” 
within the meaning of the bank fraud statute. The parties 
dispute whether the jury instruction is nonetheless ambigu-
ous or otherwise improper. We leave to the Ninth Circuit 
to determine whether that question was fairly presented to 
that court and, if so, whether the instruction is lawful, and, 
if not, whether any error was harmless in this case. 

For these reasons, the judgment of the Ninth Circuit is 
vacated, and the case is remanded for further proceedings 
consistent with this opinion. 

It is so ordered. 
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Offcers Truesdale and Mariscal went to the residence of Daniel and Sam-
uel Pauly to interview Daniel about a reported road-rage incident ear-
lier that evening. Finding a house with the lights on, two men inside, 
and Daniel's truck parked outside, the offcers covertly approached the 
house on foot and radioed Offcer White to join them. The Paulys de-
manded to know who was outside. Offcers Truesdale and Mariscal 
shouted several responses and Offcer Truesdale identifed them as 
“State Police.” The Paulys heard yelling but did not hear the offcers 
identify themselves as State Police. Just as Offcer White arrived, he 
heard one brother exclaim, “We have guns.” All three offcers took 
cover. A few seconds later, Daniel stepped out of the back door and 
fred two shotgun blasts. After that, Samuel opened a front window 
and pointed a handgun in Offcer White's direction. Offcer Mariscal 
fred at Samuel but missed. Offcer White then shot and killed Samuel. 
Samuel's estate and Daniel sued claiming, inter alia, that the offcers 
were liable under 42 U. S. C. § 1983 for violating Samuel's Fourth 
Amendment right to be free from excessive force. All three offcers 
moved for summary judgment on qualifed immunity grounds, which the 
District Court denied. A divided panel of the Tenth Circuit affrmed. 
On the issue of whether Samuel had a clearly established Fourth 
Amendment right to be free from deadly force under the circumstances, 
the panel majority analyzed Offcer White's qualifed immunity defense 
separately from the defense raised by the other offcers given Offcer 
White's later arrival on the scene. The panel majority denied qualifed 
immunity to Offcers Truesdale and Mariscal, concluding that reasonable 
offcers in their position would have understood that the offcers' conduct 
would cause the Paulys to defend their home and could result in the use 
of deadly force against Samuel. As to Offcer White, the panel majority 
denied qualifed immunity because, in the panel majority's view, clearly 
established law required a reasonable offcer in Offcer White's position 
to issue a warning prior to fring his weapon. 

Held: On the record described by the Tenth Circuit panel, Offcer White 
did not violate clearly established law. Qualifed immunity attaches 
when an offcial's conduct “ ̀ does not violate clearly established statutory 
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or constitutional rights of which a reasonable person would have 
known.' ” Mullenix v. Luna, 577 U. S. 1, 11. Clearly established law 
should not be defned “at a high level of generality,” Ashcroft v. al-Kidd, 
563 U. S. 731, 742, but must be “particularized” to the facts of the case, 
Anderson v. Creighton, 483 U. S. 635, 640. The panel majority did not 
identify a case where an offcer acting under similar circumstances as 
Offcer White was held to have violated the Fourth Amendment. The 
panel majority instead relied on general excessive-force principles set 
forth in Tennessee v. Garner, 471 U. S. 1, and Graham v. Connor, 490 
U. S. 386, which by themselves do not create clearly established law 
outside “an obvious case,” Brosseau v. Haugen, 543 U. S. 194, 199. This 
is not a case where it is obvious that there was a violation of clearly 
established law as set forth in Garner and Graham. The Court ex-
presses no opinion on the question whether—in light of the Court's hold-
ing today—Offcers Truesdale and Mariscal are entitled to qualifed 
immunity. 

Certiorari granted; 814 F. 3d 1060, vacated and remanded. 

Per Curiam. 

This case addresses the situation of an offcer who—having 
arrived late at an ongoing police action and having witnessed 
shots being fred by one of several individuals in a house 
surrounded by other offcers—shoots and kills an armed oc-
cupant of the house without frst giving a warning. 

According to the District Court and the Court of Appeals, 
the record, when viewed in the light most favorable to re-
spondents, shows the following. Respondent Daniel Pauly 
was involved in a road-rage incident on a highway near 
Santa Fe, New Mexico. 814 F. 3d 1060, 1064–1065 (CA10 
2016). It was in the evening, and it was raining. The two 
women involved called 911 to report Daniel as a “ ̀ drunk 
driver' ” who was “ ̀ swerving all crazy.' ” Id., at 1065. The 
women then followed Daniel down the highway, close behind 
him and with their bright lights on. Daniel, feeling threat-
ened, pulled his truck over at an off-ramp to confront them. 
After a brief, nonviolent encounter, Daniel drove a short dis-
tance to a secluded house where he lived with his brother, 
Samuel Pauly. 
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Sometime between 9 p.m. and 10 p.m., Offcer Kevin Trues-
dale was dispatched to respond to the women's 911 call. 
Truesdale, arriving after Daniel had already left the scene, 
interviewed the two women at the off-ramp. The women 
told Truesdale that Daniel had been driving recklessly and 
gave his license plate number to Truesdale. The state po-
lice dispatcher identifed the plate as being registered to the 
Pauly brothers' address. 

After the women left, Offcer Truesdale was joined at the 
off-ramp by Offcers Ray White and Michael Mariscal. The 
three agreed there was insuffcient probable cause to arrest 
Daniel. Still, the offcers decided to speak with Daniel to 
(1) get his side of the story, (2) “ ̀ make sure nothing else 
happened,' ” and (3) fnd out if he was intoxicated. Ibid. 
The offcers split up. White stayed at the off-ramp in case 
Daniel returned. Truesdale and Mariscal drove in separate 
patrol cars to the Pauly brothers' address, less than a half 
mile away. Record 215. Neither offcer turned on his 
fashing lights. 

When Offcers Mariscal and Truesdale arrived at the ad-
dress they had received from the dispatcher, they found two 
different houses, the frst with no lights on inside and a sec-
ond one behind it on a hill. Id., at 217, 246. Lights were 
on in the second one. The offcers parked their cars near 
the frst house. They examined a vehicle parked near that 
house but did not fnd Daniel's truck. Id., at 310. 

Offcers Mariscal and Truesdale noticed the lights on in 
the second house and approached it in a covert manner to 
maintain offcer safety. Both used their fashlights in an in-
termittent manner. Truesdale alone turned on his fashlight 
once they got close to the house's front door. Upon reaching 
the house, the offcers found Daniel's pickup truck and spotted 
two men moving around inside the residence. Truesdale and 
Mariscal radioed White, who left the off-ramp to join them. 

At approximately 11 p.m., the Pauly brothers became 
aware of the offcers' presence and yelled out “ ̀ Who are 
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you?' ” and “ ̀ What do you want?' ” 814 F. 3d, at 1066. In 
response, Offcers Mariscal and Truesdale laughed and re-
sponded: “ ̀ Hey, (expletive), we got you surrounded. Come 
out or we're coming in.' ” Ibid. Truesdale shouted once: 
“ ̀ Open the door, State Police, open the door.' ” Ibid. 
Mariscal also yelled: “ ̀ Open the door, open the door.' ” Ibid. 

The Pauly brothers heard someone yelling, “ ̀ We're coming 
in. We're coming in.' ” Ibid. Neither Samuel nor Daniel 
heard the offcers identify themselves as state police. Rec-
ord 81–82. The brothers armed themselves, Samuel with a 
handgun and Daniel with a shotgun. One of the brothers 
yelled at the police offcers that “ ̀ We have guns.' ” 814 
F. 3d, at 1066. The offcers saw someone run to the back of 
the house, so Offcer Truesdale positioned himself behind the 
house and shouted “ ̀ Open the door, come outside.' ” Ibid. 

Offcer White had parked at the frst house and was walk-
ing up to its front door when he heard shouting from the 
second house. He half-jogged, half-walked to the Paulys' 
house, arriving “just as one of the brothers said: `We have 
guns.' ” Ibid.; see also Civ. No. 12–1311 (D NM, Feb. 5, 
2014), App. to Pet. for Cert. 75–78. When White heard that 
statement, he drew his gun and took cover behind a stone 
wall 50 feet from the front of the house. Offcer Mariscal 
took cover behind a pickup truck. 

Just “a few seconds” after the “We have guns” statement, 
Daniel stepped part way out of the back door and fred two 
shotgun blasts while screaming loudly. 814 F. 3d, at 1066– 
1067. A few seconds after those shots, Samuel opened the 
front window and pointed a handgun in Offcer White's direc-
tion. Offcer Mariscal fred immediately at Samuel but 
missed. “ ̀ Four to fve seconds' ” later, White shot and killed 
Samuel. Id., at 1067. 

The District Court denied the offcers' motions for sum-
mary judgment, and the facts are viewed in the light most 
favorable to the Paulys. Mullenix v. Luna, 577 U. S. 
7, 9, n. (2015) (per curiam). Because this case concerns 
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the defense of qualifed immunity, however, the Court consid-
ers only the facts that were knowable to the defendant off-
cers. Kingsley v. Hendrickson, 576 U. S. 389, 399 (2015). 

Samuel's estate and Daniel fled suit against, inter alios, 
Offcers Mariscal, Truesdale, and White. One of the claims 
was that the offcers were liable under Rev. Stat. § 1979, 42 
U. S. C. § 1983, for violating Samuel's Fourth Amendment 
right to be free from excessive force. All three offcers 
moved for summary judgment on qualified immunity 
grounds. White in particular argued that the Pauly broth-
ers could not show that White's use of force violated the 
Fourth Amendment and, regardless, that Samuel's Fourth 
Amendment right to be free from deadly force under the 
circumstances of this case was not clearly established. 

The District Court denied qualifed immunity. A divided 
panel of the Court of Appeals for the Tenth Circuit affrmed. 
As to Offcers Mariscal and Truesdale, the Court held that 
“[a]ccepting as true plaintiffs' version of the facts, a reason-
able person in the offcers' position should have understood 
their conduct would cause Samuel and Daniel Pauly to de-
fend their home and could result in the commission of deadly 
force against Samuel Pauly by Offcer White.” 814 F. 3d, 
at 1076. The panel majority analyzed Offcer White's claim 
separately from the other offcers because “Offcer White did 
not participate in the events leading up to the armed con-
frontation, nor was he there to hear the other offcers order-
ing the brothers to `Come out or we're coming in.' ” Ibid. 
Despite the fact that “Offcer White . . . arrived late on the 
scene and heard only `We have guns' . . . before taking cover 
behind a stone wall,” the majority held that a jury could 
have concluded that White's use of deadly force was not rea-
sonable. Id., at 1077, 1082. The majority also decided that 
this rule—that a reasonable offcer in White's position would 
believe that a warning was required despite the threat of 
serious harm—was clearly established at the time of Sam-
uel's death. The Court of Appeals' ruling relied on general 
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statements from this Court's case law that (1) “the reason-
ableness of an offcer's use of force depends, in part, on 
whether the offcer was in danger at the precise moment that 
he used force” and (2) “if the suspect threatens the offcer 
with a weapon[,] deadly force may be used if necessary to 
prevent escape, and if[,] where feasible, some warning has 
been given.” Id., at 1083 (citing, inter alia, Tennessee v. 
Garner, 471 U. S. 1 (1985), and Graham v. Connor, 490 U. S. 
386 (1989); emphasis deleted; internal quotation marks and 
alterations omitted). The court concluded that a reasonable 
offcer in White's position would have known that, since the 
Paulys could not have shot him unless he moved from his 
position behind a stone wall, he could not have used deadly 
force without frst warning Samuel Pauly to drop his weapon. 

Judge Moritz dissented, contending that the “majority im-
permissibly second-guesses” Offcer White's quick choice to 
use deadly force. 814 F. 3d, at 1084. Judge Moritz ex-
plained that the majority also erred by defning the clearly 
established law at too high a level of generality, in contraven-
tion of this Court's precedent. 

The offcers petitioned for rehearing en banc, which 6 of 
the 12 judges on the Court of Appeals voted to grant. In a 
dissent from denial of rehearing, Judge Hartz noted that he 
was “unaware of any clearly established law that suggests 
. . . that an offcer . . . who faces an occupant pointing a 
frearm in his direction must refrain from fring his weapon 
but, rather, must identify himself and shout a warning while 
pinned down, kneeling behind a rock wall.” 817 F. 3d 715, 
718 (CA10 2016). Judge Hartz expressed his hope that “the 
Supreme Court can clarify the governing law.” Id., at 719. 

The offcers petitioned for certiorari. The petition is now 
granted, and the judgment is vacated: Offcer White did not 
violate clearly established law on the record described by 
the Court of Appeals panel. 

Qualifed immunity attaches when an offcial's conduct 
“ ̀ does not violate clearly established statutory or constitu-



Cite as: 580 U. S. 73 (2017) 79 

Per Curiam 

tional rights of which a reasonable person would have 
known.' ” Mullenix v. Luna, 577 U. S., at 11. While this 
Court's case law “ ̀ do[es] not require a case directly on 
point' ” for a right to be clearly established, “ ̀ existing prece-
dent must have placed the statutory or constitutional ques-
tion beyond debate.' ” Id., at 12. In other words, immunity 
protects “ ̀ all but the plainly incompetent or those who 
knowingly violate the law.' ” Ibid. 

In the last fve years, this Court has issued a number of 
opinions reversing federal courts in qualifed immunity 
cases. See, e. g., City and County of San Francisco v. Shee-
han, 575 U. S. 600, 611, n. 3 (2015) (collecting cases). The 
Court has found this necessary both because qualifed immu-
nity is important to “ ̀ society as a whole,' ” ibid., and because 
as “ ̀ an immunity from suit,' ” qualifed immunity “ ̀ is effec-
tively lost if a case is erroneously permitted to go to trial,' ” 
Pearson v. Callahan, 555 U. S. 223, 231 (2009). 

Today, it is again necessary to reiterate the longstanding 
principle that “clearly established law” should not be defned 
“at a high level of generality.” Ashcroft v. al-Kidd, 563 U. S. 
731, 742 (2011). As this Court explained decades ago, the 
clearly established law must be “particularized” to the facts 
of the case. Anderson v. Creighton, 483 U. S. 635, 640 
(1987). Otherwise, “[p]laintiffs would be able to convert the 
rule of qualifed immunity . . . into a rule of virtually unquali-
fed liability simply by alleging violation of extremely ab-
stract rights.” Id., at 639. 

The panel majority misunderstood the “clearly estab-
lished” analysis: It failed to identify a case where an offcer 
acting under similar circumstances as Offcer White was held 
to have violated the Fourth Amendment. Instead, the ma-
jority relied on Graham, Garner, and their Court of Appeals 
progeny, which—as noted above—lay out excessive-force 
principles at only a general level. Of course, “general state-
ments of the law are not inherently incapable of giving fair 
and clear warning” to offcers, United States v. Lanier, 520 
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U. S. 259, 271 (1997), but “in the light of pre-existing law 
the unlawfulness must be apparent,” Anderson v. Creighton, 
supra, at 640. For that reason, we have held that Garner 
and Graham do not by themselves create clearly established 
law outside “an obvious case.” Brosseau v. Haugen, 543 
U. S. 194, 199 (2004) (per curiam); see also Plumhoff v. Rick-
ard, 572 U. S. 765, 779 (2014) (emphasizing that Garner and 
Graham “are `cast at a high level of generality' ”). 

This is not a case where it is obvious that there was a 
violation of clearly established law under Garner and Gra-
ham. Of note, the majority did not conclude that White's 
conduct—such as his failure to shout a warning—constituted 
a run-of-the-mill Fourth Amendment violation. Indeed, it 
recognized that “this case presents a unique set of facts and 
circumstances” in light of White's late arrival on the scene. 
814 F. 3d, at 1077. This alone should have been an impor-
tant indication to the majority that White's conduct did not 
violate a “clearly established” right. Clearly established 
federal law does not prohibit a reasonable offcer who arrives 
late to an ongoing police action in circumstances like this 
from assuming that proper procedures, such as offcer identi-
fcation, have already been followed. No settled Fourth 
Amendment principle requires that offcer to second-guess 
the earlier steps already taken by his or her fellow offcers 
in instances like the one White confronted here. 

On the record described by the Court of Appeals, Offcer 
White did not violate clearly established law. The Court 
notes, however, that respondents contend Offcer White ar-
rived on the scene only two minutes after Offcers Truesdale 
and Mariscal and more than three minutes before Daniel's 
shots were fred. On the assumption that the conduct of Of-
fcers Truesdale and Mariscal did not adequately alert the 
Paulys that they were police offcers, respondents suggest 
that a reasonable jury could infer that White witnessed the 
other offcers' defcient performance and should have realized 
that corrective action was necessary before using deadly 
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force. Brief in Opposition 11, 22, n. 5. This Court ex-
presses no position on this potential alternative ground for 
affrmance, as it appears that neither the District Court nor 
the Court of Appeals panel addressed it. The Court also 
expresses no opinion on the question whether this ground 
was properly preserved or whether—in light of this Court's 
holding today—Offcers Truesdale and Mariscal are entitled 
to qualifed immunity. 

For the foregoing reasons, the petition for certiorari is 
granted; the judgment of the Court of Appeals is vacated; 
and the case is remanded for further proceedings consistent 
with this opinion. 

It is so ordered. 

Justice Ginsburg, concurring. 
I join the Court's opinion on the understanding that it does 

not foreclose the denial of summary judgment to Offcers 
Truesdale and Mariscal. See 814 F. 3d 1060, 1068, 1073, 1074 
(CA10 2016) (Court of Appeals emphasized, repeatedly, that 
fact disputes exist on question whether Truesdale and Maris-
cal “adequately identifed themselves” as police offcers be-
fore shouting “Come out or we're coming in” (internal quota-
tion marks omitted)). Further, as to Offcer White, the 
Court, as I comprehend its opinion, leaves open the propriety 
of denying summary judgment based on fact disputes over 
when Offcer White arrived at the scene, what he may have 
witnessed, and whether he had adequate time to identify 
himself and order Samuel Pauly to drop his weapon before 
Offcer White shot Pauly. Compare id., at 1080, with ante, 
at 80 and this page. See also Civ. No. 12–1311 (D NM, Feb. 
5, 2014), pp. 7, and n. 5, 9, App. to Pet. for Cert. 75–76, and 
n. 5, 77 (suggesting that Offcer White may have been on the 
scene when Offcers Truesdale and Mariscal threatened to 
invade the Pauly home). 
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The Federal National Mortgage Association (Fannie Mae) is a federally 
chartered corporation that participates in the secondary mortgage mar-
ket. By statute, Fannie Mae has the power “to sue and to be sued, and 
to complain and to defend, in any court of competent jurisdiction, State 
or Federal.” 12 U. S. C. § 1723a(a). When petitioners Beverly Ann 
Hollis-Arrington and her daughter Crystal Lightfoot fled suit in state 
court alleging defciencies in the refnancing, foreclosure, and sale of 
their home, Fannie Mae removed the case to federal court, relying on 
its sue-and-be-sued clause as the basis for jurisdiction. The District 
Court denied a motion to remand the case to state court and later en-
tered judgment against petitioners. The Ninth Circuit affrmed. In 
concluding that the District Court had jurisdiction under Fannie Mae's 
sue-and-be-sued clause, the court relied on American Nat. Red Cross v. 
S. G., 505 U. S. 247, which it read as establishing a rule that when a sue-
and-be-sued clause in a federal charter expressly authorizes suit in fed-
eral court, it confers jurisdiction on the federal courts. 

Held: Fannie Mae's sue-and-be-sued clause does not grant federal courts 
jurisdiction over all cases involving Fannie Mae. Pp. 88–99. 

(a) This Court has addressed the jurisdictional reach of sue-and-be-
sued clauses in fve federal charters. Three clauses were held to grant 
jurisdiction—Osborn v. Bank of United States, 9 Wheat. 738; D'Oench, 
Duhme & Co. v. FDIC, 315 U. S. 447; American Nat. Red Cross v. S. G., 
505 U. S. 247—while two were found wanting—Bank of United States 
v. Deveaux, 5 Cranch 61; Bankers Trust Co. v. Texas & Pacifc R. Co., 
241 U. S. 295. Describing the earlier decisions as this Court's “best 
efforts at divining congressional intent retrospectively,” 505 U. S., at 
252, the Court in Red Cross concluded that those decisions “support the 
rule that a congressional charter's `sue and be sued' provision may be 
read to confer federal court jurisdiction if, but only if, it specifcally 
mentions the federal courts,” id., at 255. 

In specifcally mentioning the federal courts, Fannie Mae's sue-and-
be-sued clause resembles the three clauses this Court has held confer 
jurisdiction. But unlike those clauses, Fannie Mae's clause adds the 
qualifcation “any court of competent jurisdiction,” 12 U. S. C. § 1723a(a). 
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Thus, the outcome here turns on the meaning of “court of competent 
jurisdiction.” 

A court of competent jurisdiction is a court with the power to adjudi-
cate the case before it, Black's Law Dictionary 431, and a court's subject-
matter jurisdiction defnes its power to hear cases, see Steel Co. v. Citi-
zens for Better Environment, 523 U. S. 83, 89. It follows that a court 
of competent jurisdiction is a court with a grant of subject-matter juris-
diction covering the case before it. This Court has understood that 
phrase as a reference to a court with an existing source of subject-
matter jurisdiction. See, e. g., Ex parte Phenix Ins. Co., 118 U. S. 610. 
On this understanding, Fannie Mae's sue-and-be-sued clause is most nat-
urally read not to grant federal courts subject-matter jurisdiction over 
all cases involving Fannie Mae but to permit suit in any state or federal 
court already endowed with subject-matter jurisdiction. 

Red Cross does not require a different result. It did not set out a 
rule that an express reference to the federal courts suffces to make a 
sue-and-be-sued clause a grant of federal jurisdiction. Rather, it re-
stated “the basic rule” of Deveaux and Osborn that a sue-and-be-sued 
clause conferring only a general right to sue does not grant jurisdiction 
to the federal courts. 505 U. S., at 253. Pp. 88–94. 

(b) Fannie Mae's arguments against reading its sue-and-be-sued 
clause as merely capacity conferring are unpersuasive. Its alternative 
readings of “court of competent jurisdiction” are premised on the al-
ready rejected reading of Red Cross. The prior construction canon of 
statutory interpretation does not apply because none of the cases on 
which Fannie Mae relies suggest that Congress in 1954 would have sur-
veyed the jurisprudential landscape and necessarily concluded that the 
courts had already settled the question whether a sue-and-be-sued 
clause containing the phrase “court of competent jurisdiction” confers 
jurisdiction on the federal courts. Finally, Fannie Mae's appeals to con-
gressional purpose do not call into question the plain text reading of its 
sue-and-be-sued clause. Pp. 94–99. 

769 F. 3d 681, reversed. 

Sotomayor, J., delivered the opinion for a unanimous Court. 

E. Joshua Rosenkranz argued the cause for petitioners. 
With him on the briefs were Thomas M. Bondy, Matthew L. 
Bush, Andrew H. Friedman, and Gregory D. Helmer. 

Ann O'Connell argued the cause for the United States as 
amicus curiae. With her on the brief were Deputy Solici-
tor General Kneedler, Principal Deputy Assistant Attorney 
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General Mizer, Deputy Solicitor General Stewart, and Mark 
B. Stern. 

Brian P. Brooks argued the cause for respondents. With 
him on the brief were Jonathan D. Hacker, Anton Metlitsky, 
Julie E. Katzman, and Mai Pham Robertson.* 

Justice Sotomayor delivered the opinion of the Court. 

The corporate charter of the Federal National Mortgage 
Association, known as Fannie Mae, authorizes Fannie Mae 
“to sue and to be sued, and to complain and to defend, in 
any court of competent jurisdiction, State or Federal.” 12 
U. S. C. § 1723a(a). This case presents the question whether 
this sue-and-be-sued clause grants federal district courts ju-
risdiction over cases involving Fannie Mae. We hold that it 
does not. 

I 

A 

During the Great Depression, the Federal Government 
worked to stabilize and strengthen the residential mortgage 
market. Among other things, it took steps to increase li-
quidity (reasonably available funding) in the mortgage mar-
ket. These efforts included the creation of the Federal 
Home Loan Banks, which provide credit to member institu-
tions to fnance affordable housing and economic develop-
ment projects, and the Federal Housing Administration 
(FHA), which insures residential mortgages. See Dept. of 
Housing and Urban Development, Background and His-
tory of the Federal National Mortgage Association 1–7, A4 
(1966). 

Also as part of these efforts, Title III of the National 
Housing Act (1934 Act) authorized the Administrator of the 

*Jeffrey R. White fled a brief for the American Association for Justice 
as amicus curiae urging reversal. 

Kenneth S. Geller and Brian D. Netter fled a brief for the American 
Red Cross as amicus curiae. 
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newly created FHA to establish “national mortgage associa-
tions” that could “purchase and sell [certain] frst mortgages 
and such other frst liens” and “borrow money for such pur-
poses.” § 301(a), 48 Stat. 1252–1253. The associations were 
endowed with certain powers, including the power to “sue 
and be sued, complain and defend, in any court of law or 
equity, State or Federal.” § 301(c), id., at 1253. 

In 1938, the FHA Administrator exercised that authority 
and chartered the Federal National Mortgage Association. 
Avoiding a mouthful of an acronym (FNMA), it went by Fan-
nie Mae. See, e. g., Washington Post, July 14, 1940, p. P2 
(“ ̀ Fanny May' ”); N. Y. Times, Mar. 23, 1950, p. 48 (“ ̀ Fannie 
Mae' ”). As originally chartered, Fannie Mae was wholly 
owned by the Federal Government and had three objectives: 
to “establish a market for [FHA-insured] frst mortgages” 
covering new housing construction, to “facilitate the con-
struction and fnancing of economically sound rental housing 
projects,” and to “make [the bonds it issued] available to . . . 
investors.” Fed. Nat. Mortgage Assn. Information Regard-
ing the Activities of the Assn. 1 (Circular No. 1, 1938). 

Fannie Mae was rechartered in 1954. Housing Act of 1954 
(1954 Act), § 201, 68 Stat. 613. No longer wholly Govern-
ment owned, Fannie Mae had mixed ownership: Private 
shareholders held its common stock and the Department of 
the Treasury held its preferred stock. The 1954 Act re-
quired the Secretary of the Treasury to allow Fannie Mae to 
repurchase that stock. See id., at 613–615. It expected 
that Fannie Mae would repurchase all of its preferred stock 
and that legislation would then be enacted to turn Fannie 
Mae over to the private stockholders. From then on, Fannie 
Mae's duties would “be carried out by a privately owned and 
privately fnanced corporation.” Id., at 615. Along with 
these structural changes, the 1954 Act replaced Fannie Mae's 
initial set of powers with a more detailed list. In doing so, 
it revised the sue-and-be-sued clause to give Fannie Mae the 
power “to sue and to be sued, and to complain and to defend, 
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in any court of competent jurisdiction, State or Federal.” 
Id., at 620. 

In 1968, Fannie Mae became fully privately owned and re-
linquished part of its portfolio to its new spinoff, the Govern-
ment National Mortgage Association (known as Ginnie Mae). 
See Housing and Urban Development Act of 1968 (1968 
Act), 82 Stat. 536. Fannie Mae “continue[d] to operate the 
secondary market operations” but became “a Government-
sponsored private corporation.” 12 U. S. C. § 1716b. Gin-
nie Mae “remain[ed] in the Government” and took over “the 
special assistance functions and management and liquidating 
functions.” Ibid. Ginnie Mae received the same set of 
powers as Fannie Mae. See § 1723(a); see also 1968 Act, 
§ 802(z), 82 Stat. 540 (minor revisions to § 1723a(a)). 

This general structure remains in place. Fannie Mae con-
tinues to participate in the secondary mortgage market. It 
purchases mortgages that meet its eligibility criteria, pack-
ages them into mortgage-backed securities, and sells those 
securities to investors, and it invests in mortgage-backed 
securities itself. One of those mortgage purchases led to 
Fannie Mae's entanglement in this case. 

B 

Beverly Ann Hollis-Arrington refnanced her mortgage 
with Cendant Mortgage Corporation (Cendant) in the sum-
mer of 1999. Fannie Mae then bought the mortgage, while 
Cendant continued to service it. Unable to make her pay-
ments, Hollis-Arrington pursued a forbearance arrangement 
with Cendant. No agreement materialized, and the home 
entered foreclosure. Around this time, Cendant re-
purchased the mortgage from Fannie Mae because it did not 
meet Fannie Mae's credit standards. 

To stave off the foreclosure, Hollis-Arrington and her 
daughter, Crystal Lightfoot, pursued bankruptcy and trans-
ferred the property between themselves. These efforts 
failed, and the home was sold at a trustee's sale in 2001. 
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The two then took to the courts to try to undo the foreclosure 
and sale. 

After two unsuccessful federal suits, the pair fled this suit 
in state court. They alleged that defciencies in the ref-
nancing, foreclosure, and sale of their home entitled them to 
relief against Fannie Mae. Their claims against other de-
fendants are not relevant here. 

Fannie Mae removed the case to federal court under 28 
U. S. C. § 1441(a), which permits a defendant to remove from 
state to federal court “any civil action” over which the federal 
district courts “have original jurisdiction.” It relied on its 
sue-and-be-sued clause as the basis for jurisdiction. The Dis-
trict Court denied a motion to remand the case to state court. 

The District Court then dismissed the claims against Fan-
nie Mae on claim preclusion grounds. After a series of mo-
tions, rulings, and appeals not related to the issue here, the 
District Court entered fnal judgment. Hollis-Arrington 
and Lightfoot immediately moved to set aside the judgment 
under Federal Rule of Civil Procedure 60(b), alleging “fraud 
upon the court.” App. 95–110. The District Court denied 
the motion. 

The Ninth Circuit affrmed the dismissal of the case and 
the denial of the Rule 60(b) motion. 465 Fed. Appx. 668 
(2012). After Hollis-Arrington and Lightfoot sought re-
hearing, the Ninth Circuit withdrew its opinion and ordered 
briefng on the question whether the District Court had ju-
risdiction over the case under Fannie Mae's sue-and-be-sued 
clause. 769 F. 3d 681, 682–683 (2014). 

A divided panel affrmed the District Court's judgment. 
The majority relied on American Nat. Red Cross v. S. G., 505 
U. S. 247 (1992). It read that decision to have established a 
“rule [that] resolves this case”: When a sue-and-be-sued 
clause in a federal charter expressly authorizes suit in fed-
eral courts, it confers jurisdiction on the federal courts. 769 
F. 3d, at 684. The dissent instead read Red Cross as setting 
out only a “ ̀ default rule' ” that provides a “starting point for 
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[the] analysis.” 769 F. 3d, at 692 (opinion of Stein, J.). It 
read “any court of competent jurisdiction” in Fannie Mae's 
sue-and-be-sued clause to overcome that default rule by re-
quiring an independent source for jurisdiction in cases in-
volving Fannie Mae. Ibid. 

Two Circuits have likewise concluded that the language in 
Fannie Mae's sue-and-be-sued clause grants jurisdiction to 
federal courts. See Federal Home Loan Bank of Boston v. 
Moody's Corp., 821 F. 3d 102 (CA1 2016) (Federal Home Loan 
Bank of Boston's identical sue-and-be-sued clause); Pirelli 
Armstrong Tire Corp. Retiree Medical Benefts Trust ex rel. 
Fed. Nat. Mortgage Assn. v. Raines, 534 F. 3d 779 (CADC 
2008) (Fannie Mae's sue-and-be-sued clause). Four Circuits 
have disagreed, fnding that similar language did not grant 
jurisdiction. See Western Securities Co. v. Derwinski, 937 
F. 2d 1276 (CA7 1991) (under 38 U. S. C. § 1820(a)(1) (1988 
ed.), Secretary of Veterans Affairs' authority to “sue and be 
sued . . . in any court of competent jurisdiction, State or 
Federal”); C. H. Sanders Co. v. BHAP Housing Development 
Fund Co., 903 F. 2d 114 (CA2 1990) (under 12 U. S. C. § 1702 
(1988 ed.), Secretary of Housing and Urban Development's 
authority “in his offcial capacity, to sue and be sued in any 
court of competent jurisdiction, State or Federal”); Indus-
trial Indemnity, Inc. v. Landrieu, 615 F. 2d 644 (CA5 1980) 
(per curiam) (similar); Lindy v. Lynn, 501 F. 2d 1367 (CA3 
1974) (similar). 

We granted certiorari, 579 U. S. 940 (2016), and now 
reverse. 

II 

Fannie Mae's sue-and-be-sued clause authorizes it “to sue 
and to be sued, and to complain and to defend, in any court 
of competent jurisdiction, State or Federal.” 12 U. S. C. 
§ 1723a(a). As in other federal corporate charters, this lan-
guage serves the uncontroversial function of clarifying Fan-
nie Mae's capacity to bring suit and to be sued. See Bank 
of United States v. Deveaux, 5 Cranch 61, 85–86 (1809). The 
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question here is whether Fannie Mae's sue-and-be-sued 
clause goes further and grants federal courts jurisdiction 
over all cases involving Fannie Mae. 

A 

In answering this question, “we do not face a clean slate.” 
Red Cross, 505 U. S., at 252. This Court has addressed the 
jurisdictional reach of sue-and-be-sued clauses in fve federal 
charters. Three clauses were held to grant jurisdiction, 
while two were found wanting. 

The frst discussion of sue-and-be-sued clauses came in a 
pair of opinions by Chief Justice Marshall. The charter of 
the frst Bank of the United States allowed it “ `to sue and 
be sued, plead and be impleaded, answer and be answered, 
defend and be defended, in courts of record, or any other 
place whatsoever.' ” Deveaux, 5 Cranch, at 85. Another 
provision allowed suits in federal court against certain bank 
offcials, suggesting “the right to sue does not imply a right 
to sue in the courts of the union, unless it be expressed.” 
Id., at 86. In light of this language, the Court held that the 
frst Bank of the United States had “no right . . . to sue in 
the federal courts.” Ibid. The Court concluded that the 
second Bank of the United States was not similarly disabled. 
Its charter allowed it “ `to sue and be sued, plead and be 
impleaded, answer and be answered, defend and be defended, 
in all State Courts having competent jurisdiction, and in any 
Circuit Court of the United States.' ” Osborn v. Bank of 
United States, 9 Wheat. 738, 817 (1824). The Court took 
from Deveaux “that a general capacity in the Bank to sue, 
without mentioning the Courts of the Union, may not give a 
right to sue in those Courts.” 9 Wheat., at 818. By con-
trast, the second Bank's charter did grant jurisdiction to the 
federal circuit courts because it used “words expressly con-
ferring a right to sue in those Courts.” Ibid. 

A mortgage dispute between a railroad and its creditor led 
to the next consideration of this issue. The Texas and Pa-
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cifc Railway Company's federal charter authorized it “ `to 
sue and be sued, plead and be impleaded, defend and be de-
fended, in all courts of law and equity within the United 
States.' ” Bankers Trust Co. v. Texas & Pacifc R. Co., 241 
U. S. 295, 302 (1916). This Court held that the clause had 
“the same generality and natural import as” the clause in 
Deveaux. 241 U. S., at 304. Thus, “all that was intended 
was to render this corporation capable of suing and being 
sued by its corporate name in any court . . . whose jurisdic-
tion as otherwise competently defned was adequate to the 
occasion.” Id., at 303. 

Another lending dispute, involving defaulted bonds, led to 
the next statement on this issue. The Federal Deposit In-
surance Corporation's (FDIC) sue-and-be-sued clause au-
thorized it “[t]o sue and be sued, complain and defend, in any 
court of law or equity, State or Federal.” 12 U. S. C. § 264( j) 
(1940 ed.). In D'Oench, Duhme & Co. v. FDIC, 315 U. S. 
447, 455 (1942), this Court held that federal jurisdiction over 
the case was based on the FDIC's sue-and-be-sued clause. 
See Red Cross, 505 U. S., at 254 (expressing no “doubt that 
the Court held federal jurisdiction to rest on the” sue-and-
be-sued clause). 

This Court's most recent discussion of a sue-and-be-sued 
clause came in Red Cross, which involved a state-law tort 
suit related to a contaminated blood transfusion. It de-
scribed the previous quartet of decisions as refecting this 
Court's “best efforts at divining congressional intent retro-
spectively,” efforts that had put “Congress on prospective 
notice of the language necessary and suffcient to confer ju-
risdiction.” Id., at 252. Those decisions “support the rule 
that a congressional charter's `sue and be sued' provision 
may be read to confer federal court jurisdiction if, but only 
if, it specifcally mentions the federal courts.” Id., at 255. 
Under that rule, the Court explained, the result was “clear.” 
Id., at 257. The Red Cross' sue-and-be-sued clause, which 
permits it to “sue and be sued in courts of law and equity, 
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State or Federal, within the jurisdiction of the United 
States,” 36 U. S. C. § 300105(a)(5), confers jurisdiction. Red 
Cross, 505 U. S., at 257. “In expressly authorizing [suits] in 
federal courts, using language . . . in all relevant respects 
identical to [the clause in D'Oench] on which [the Court] 
based a holding of federal jurisdiction just fve years before 
[its enactment], the provision extends beyond a mere grant 
of general corporate capacity to sue, and suffces to confer 
federal jurisdiction.” Ibid. 

Armed with these earlier cases, as synthesized by Red 
Cross, we turn to the sue-and-be-sued clause at issue here. 

B 

Fannie Mae's sue-and-be-sued clause resembles the clauses 
this Court has held confer jurisdiction in one important re-
spect. In authorizing Fannie Mae “to sue and to be sued, 
and to complain and to defend, in any court of competent 
jurisdiction, State or Federal,” 12 U. S. C. § 1723a(a), it “spe-
cifcally mentions the federal courts.” Red Cross, 505 U. S., 
at 255. This mention of the federal courts means that Fan-
nie Mae's charter clears a hurdle that the clauses in Deveaux 
and Bankers Trust did not. 

But Fannie Mae's clause differs in a material respect from 
the three clauses the Court has held suffcient to grant fed-
eral jurisdiction. Those clauses referred to suits in the fed-
eral courts without qualifcation. In contrast, Fannie Mae's 
sue-and-be-sued clause refers to “any court of competent ju-
risdiction, State or Federal.” § 1723a(a) (emphasis added). 

Because this sue-and-be-sued clause is not “in all relevant 
respects identical” to a clause already held to grant federal 
jurisdiction, Red Cross, 505 U. S., at 257, this case cannot 
be resolved by a simple comparison. The outcome instead 
turns on the meaning of “court of competent jurisdiction” in 
Fannie Mae's sue-and-be-sued clause. 

A court of competent jurisdiction is a court with the power 
to adjudicate the case before it. See Black's Law Dictionary 
431 (10th ed. 2014) (“[a] court that has the power and author-
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ity to do a particular act; one recognized by law as possess-
ing the right to adjudicate a controversy”). And a court's 
subject-matter jurisdiction defnes its power to hear cases. 
See Steel Co. v. Citizens for Better Environment, 523 U. S. 
83, 89 (1998) (Subject-matter jurisdiction is “the courts' stat-
utory or constitutional power to adjudicate the case” (empha-
sis deleted)); Wachovia Bank, N. A. v. Schmidt, 546 U. S. 303, 
316 (2006) (“Subject-matter jurisdiction . . . concerns a 
court's competence to adjudicate a particular category of 
cases”). It follows that a court of competent jurisdiction is 
a court with a grant of subject-matter jurisdiction covering 
the case before it. Cf. Pennoyer v. Neff, 95 U. S. 714, 733 
(1878) (“[T]here must be a tribunal competent by its consti-
tution—that is, by the law of its creation—to pass upon the 
subject-matter of the suit”). 

As a result, this Court has understood the phrase “court 
of competent jurisdiction” as a reference to a court with an 
existing source of subject-matter jurisdiction. Ex parte 
Phenix Ins. Co., 118 U. S. 610 (1886), provides an example. 
There, the Court explained that a statute “providing for the 
transfer to a trustee of the interest of the owner in the vessel 
and freight, provides only that the trustee may `be appointed 
by any court of competent jurisdiction,' leaving the question 
of such competency to depend on other provisions of law.” 
Id., at 617. See also Shoshone Mining Co. v. Rutter, 177 
U. S. 505, 506–507 (1900) (statute authorizing suit “ ̀ in a court 
of competent jurisdiction' . . . unquestionably meant that the 
competency of the court should be determined by rules 
theretofore prescribed in respect to the jurisdiction of the 
Federal courts”). Califano v. Sanders, 430 U. S. 99 (1977), 
provides another. It held that § 10 of the Administrative 
Procedure Act, codifed in 5 U. S. C. §§ 701–704, did not con-
tain “an implied grant of subject-matter jurisdiction to re-
view agency actions.” 430 U. S., at 105. In noting that 
“the actual text . . . nowhere contains an explicit grant of 
jurisdiction,” the Court pointed to two clauses requiring “ju-
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dicial review . . . to proceed `in a court specifed by statute' 
or `in a court of competent jurisdiction' ” and stated that both 
“seem to look to outside sources of jurisdictional authority.” 
Id., at 105–106, and n. 6. 

On this understanding, Fannie Mae's sue-and-be-sued 
clause is most naturally read not to grant federal courts 
subject-matter jurisdiction over all cases involving Fannie 
Mae. In authorizing Fannie Mae to sue and be sued “in any 
court of competent jurisdiction, State or Federal,” it permits 
suit in any state or federal court already endowed with 
subject-matter jurisdiction over the suit. 

C 

Red Cross does not require a different result. Some, in-
cluding the lower courts here, have understood it to set out 
a rule that an express reference to the federal courts suffces 
to make a sue-and-be-sued clause a grant of federal jurisdic-
tion. Red Cross contains no such rule. 

By its own terms, the rule Red Cross restates is “the basic 
rule” drawn in Deveaux and Osborn that a sue-and-be-sued 
clause conferring only a general right to sue does not grant 
jurisdiction to the federal courts. Red Cross, 505 U. S., at 
253. Each mention of a “rule” refers back to this principle. 
See id., at 255 (reading this Court's sue-and-be-sued clause 
cases to “support the rule that a . . . `sue and be sued' provi-
sion may be read to confer federal court jurisdiction if, but 
only if, it specifcally mentions the federal courts” (emphasis 
added)); id., at 256 (Bankers Trust applied “the rule thus 
established” to hold that the railroad's sue-and-be-sued 
clause did not confer jurisdiction); id., at 257 (fnding the re-
sult “clear” under the “rule established in these cases” be-
cause the charter “expressly authoriz[es]” suits in federal 
courts in a clause “in all relevant respects identical” to one 
already found to confer jurisdiction). 

True enough, the dissent thought Red Cross established a 
broad rule. See id., at 271–272 (opinion of Scalia, J.) (de-
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scribing Red Cross as announcing a “rule . . . that any grant 
of a general capacity to sue with mention of federal courts 
will suffce to confer jurisdiction” (emphasis deleted)). The 
certainty of the dissent may explain the lower court deci-
sions adopting a broader reading of Red Cross. But Red 
Cross itself establishes no such rule. And such a rule is 
hard to square with the opinion's thorough consideration of 
the contrary arguments based in text, purpose, and legisla-
tive history. See id., at 258–263. 

Nothing in Red Cross suggests that courts should ignore 
“the ordinary sense of the language used,” id., at 263, when 
confronted with a federal charter's sue-and-be-sued clause 
that expressly references the federal courts, but only those 
that are courts “of competent jurisdiction.” 

III 

Fannie Mae, preferring to be in federal court, raises sev-
eral arguments against reading its sue-and-be-sued clause as 
merely capacity conferring. None are persuasive. 

A 

Fannie Mae frst offers several alternative readings of 
“court of competent jurisdiction.” It suggests that the 
phrase might refer to a court with personal jurisdiction over 
the parties before it, a court of proper venue, or a court of 
general, rather than specialized, jurisdiction. Brief for Re-
spondents 41–45. 

At bottom, Fannie Mae's efforts on this front are premised 
on the reading of Red Cross rejected above. In its view, 
an express reference to the federal courts suffces to confer 
subject-matter jurisdiction on federal courts. It sees its 
only remaining task as explaining why that would not render 
“court of competent jurisdiction” superfuous. See Tr. of 
Oral Arg. 29–30. But the fact that a sue-and-be-sued clause 
references the federal courts does not resolve the juris-
dictional question. Thus, arguments as to why the phrase 
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“court of competent jurisdiction” could still have mean-
ing if it does not carry its ordinary meaning are beside the 
point. 

Moreover, even if the phrase carries additional meaning, 
that would not further Fannie Mae's argument. Take its sug-
gestion that a “court of competent jurisdiction” is a court with 
personal jurisdiction. A court must have the power to decide 
the claim before it (subject-matter jurisdiction) and power 
over the parties before it (personal jurisdiction) before it can 
resolve a case. See Ruhrgas AG v. Marathon Oil Co., 526 
U. S. 574, 583–585 (1999). Recognizing as much, this Court 
has stated that the phrase “court of competent jurisdiction,” 
while “usually used to refer to subject-matter jurisdiction, 
has also been used on occasion to refer to a court's jurisdic-
tion over the defendant's person.” United States v. Morton, 
467 U. S. 822, 828 (1984) (footnote omitted). See also Black-
mar v. Guerre, 342 U. S. 512, 516 (1952). But nothing in 
Fannie Mae's sue-and-be-sued clause suggests that the refer-
ence to “court of competent jurisdiction” refers only to a 
court with personal jurisdiction over the parties before it. 
At most then, this point might support reading the phrase to 
refer to both subject-matter and personal jurisdiction. That 
does not help Fannie Mae. So long as the sue-and-be-sued 
clause refers to an outside source of subject-matter jurisdic-
tion, it does not confer subject-matter jurisdiction. 

B 

Fannie Mae next claims that, by the time its sue-and-
be-sued clause was enacted in 1954, courts had interpreted 
provisions containing the phrase “court of competent juris-
diction” to grant jurisdiction and that Congress was entitled 
to rely on those interpretations. This argument invokes the 
prior construction canon of statutory interpretation. The 
canon teaches that if courts have settled the meaning of an 
existing provision, the enactment of a new provision that 
mirrors the existing statutory text indicates, as a general 
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matter, that the new provision has that same meaning. See 
Bragdon v. Abbott, 524 U. S. 624, 645 (1998). 

Fannie Mae points to cases discussing three types of statu-
tory provisions that, in its view, show that the phrase “court 
of competent jurisdiction” had acquired a settled meaning 
by 1954. 

The frst pair addresses the FHA's sue-and-be-sued clause. 
See 12 U. S. C. § 1702 (“sue and be sued in any court of 
competent jurisdiction, State or Federal”). Two Court of 
Appeals decisions in the 1940's concluded that the FHA sue-
and-be-sued clause overrode the general rule, today found in 
28 U. S. C. §§ 1346(a)(2), 1491, that monetary claims against 
the United States exceeding $10,000 must be brought in the 
Court of Federal Claims, rather than the federal district 
courts. See Ferguson v. Union Nat. Bank of Clarksburg, 
126 F. 2d 753, 755–757 (CA4 1942); George H. Evans & Co. v. 
United States, 169 F. 2d 500, 502 (CA3 1948). These courts 
did not state that their jurisdiction was founded on the sue-
and-be-sued clause, as opposed to statutes governing the 
original jurisdiction of the federal district courts. See, e. g., 
28 U. S. C. § 41(a) (1946 ed.). Thus, even assuming that two 
appellate court cases can “ ̀ settl[e]' ” an issue, A. Scalia & B. 
Garner, Reading Law 325 (2012), these two cases did not 
because they did not speak to the question here. 

The second set of cases addresses provisions authorizing 
suit for a violation of a statute. One arose under the Fair 
Labor Standards Act of 1938, which authorizes employees to 
sue for violations of the Act in “any . . . court of competent 
jurisdiction.” § 6(d)(1), 88 Stat. 61, 29 U. S. C. § 216(b). 
This Court, in its description of the facts, stated that “[j]u-
risdiction of the action was conferred by . . . 28 U. S. C. 
§ 41(8), and . . . 29 U. S. C. § 216(b).” Williams v. Jackson-
ville Terminal Co., 315 U. S. 386, 390 (1942). This brief, am-
biguous statement did not settle the meaning of § 216(b), and 
thus did not settle the meaning of the phrase “court of com-
petent jurisdiction.” The other cases in this set dealt with 
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the Housing and Rent Act of 1947. As enacted, the statute 
permitted suit in “any Federal, State, or Territorial court 
of competent jurisdiction.” § 206(b), 61 Stat. 199. Some 
courts read § 206 not to confer jurisdiction and instead 
assessed their jurisdiction under the federal-question juris-
diction statute. See, e. g., Schuman v. Greenberg, 100 F. 
Supp. 187, 189 (NJ 1951) (collecting cases). At the time, that 
statute carried an amount-in-controversy requirement, 28 
U. S. C. § 41(1) (1946 ed.), and so some cases were dismissed 
or remanded to state court for lack of federal jurisdiction. 
Congress later amended § 206 to permit suit “in any Federal 
court of competent jurisdiction regardless of the amount 
involved.” Defense Production Act Amendments of 1951, 
§ 204, 65 Stat. 147. Congress' elimination of the amount-in-
controversy requirement suggests, if anything, it understood 
that “court of competent jurisdiction” could be read to re-
quire an outside source of jurisdiction. 

The third set of cases interpreted provisions making fed-
eral jurisdiction over certain causes of action exclusive. 
Brief for Respondents 36–37. Those cases confrm that the 
provisions require suit to be brought in federal courts but do 
not discuss the basis for federal jurisdiction. 

In sum, none of the cases on which Fannie Mae relies 
suggest that Congress in 1954 would have surveyed the ju-
risprudential landscape and necessarily concluded that the 
courts had already settled the question whether a sue-and-
be-sued clause containing the phrase “court of competent 
jurisdiction” confers jurisdiction on the federal courts. 

C 

Fannie Mae ends with an appeal to congressional purpose, 
or, more accurately, a lack of congressional purpose. 

It argues that its original sue-and-be-sued clause, enacted 
in 1934, granted jurisdiction to federal courts and that there 
is no indication that Congress wanted to change the status 
quo in 1954. The addition in 1954 of “court of competent 
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jurisdiction,” a phrase that, as discussed, carries a clear 
meaning, means that the current sue-and-be-sued clause does 
not confer jurisdiction. An indication whether that meaning 
was understood as a change from the 1934 Act is not required.* 

Fannie Mae next points to its sibling rival, the Federal 
Home Loan Mortgage Corporation, known as Freddie Mac. 
The two share parallel authority to compete in the secondary 
mortgage market. Compare 12 U. S. C. §§ 1717(b)(2)–(6) 
(Fannie Mae) with § 1454(a) (Freddie Mac). Suits involving 
Freddie Mac may be brought in federal court. See § 1452(c) 
(“to sue and be sued, complain and defend, in any State, Fed-
eral, or other court”); § 1452(f) (providing that Freddie Mac 
is a federal agency under 28 U. S. C. §§ 1345, 1442, that civil 
actions to which Freddie Mac is a party arise under federal 
law, and that Freddie Mac may remove cases to federal dis-
trict court before trial). 

Fannie Mae argues there is no good reason to think that 
Congress gave Freddie Mac fuller access to the federal 
courts than it has. Leaving aside the clear textual indica-
tions suggesting Congress did just that, a plausible reason 
does exist. In 1970, when Freddie Mac's sue-and-be-sued 
clause and related jurisdictional provisions were enacted, 
Freddie Mac was a Government-owned corporation. See 
Emergency Home Finance Act of 1970, § 304(a), 84 Stat. 454. 
Fannie Mae, on the other hand, had already transitioned into 
a privately owned corporation. Fannie Mae's argument on 
this front, moreover, contains a deeper faw. The doors to 
federal court remain open to Fannie Mae through diversity 

*The legislative history of the 1934 Act provides some reason to ques-
tion Fannie Mae's premise about Congress' view of the status quo under 
the 1934 Act. During debate on this provision, Senator Logan asked Sen-
ator Bulkley, the chair of the subcommittee with authority over the bill, 
about the original sue-and-be-sued clause. Senator Bulkley explained 
that it merely conferred a capacity to sue and be sued “and [did] not con-
fe[r] a right to go into a Federal court where it would not otherwise exist.” 
78 Cong. Rec. 12008 (1934). 
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and federal-question jurisdiction. Fannie Mae provides no 
reason to think that in other cases, involving only state-law 
claims, access to the federal courts gives Freddie Mac an 
unintended competitive advantage over Fannie Mae that 
Congress would have wanted to avoid. Indeed, the usual 
assumption is that state courts are up to the task of adjudi-
cating their own laws. Cf. Gulf Offshore Co. v. Mobil Oil 
Corp., 453 U. S. 473, 483–484 (1981). 

IV 

The judgment of the Ninth Circuit is reversed. 

It is so ordered. 
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Petitioner Duane Buck was convicted of capital murder in a Texas court. 
Under state law, the jury was permitted to impose a death sentence 
only if it found unanimously and beyond a reasonable doubt that Buck 
was likely to commit acts of violence in the future. Buck's attorney 
called a psychologist, Dr. Walter Quijano, to offer his opinion on that 
issue. Dr. Quijano had been appointed to evaluate Buck by the presid-
ing judge and had prepared a report setting out his conclusions. To 
determine the likelihood that Buck would act violently in the future, Dr. 
Quijano had considered a number of statistical factors, including Buck's 
race. Although Dr. Quijano ultimately concluded that Buck was un-
likely to be a future danger, his report also stated that Buck was statis-
tically more likely to act violently because he is black. The report read, 
in relevant part: “Race. Black: Increased probability.” App. 19a. 
Despite knowing the contents of the report, Buck's counsel called Dr. 
Quijano to the stand, where he testifed that race is a factor “know[n] to 
predict future dangerousness.” Id., at 146a. Dr. Quijano's report was 
admitted into evidence at the close of his testimony. The prosecution 
questioned Dr. Quijano about his conclusions on race and violence during 
cross-examination, and it relied on his testimony in summation. During 
deliberations, the jury requested and received the expert reports ad-
mitted into evidence, including Dr. Quijano's. The jury returned a sen-
tence of death. 

Buck contends that his attorney's introduction of this evidence vio-
lated his Sixth Amendment right to the effective assistance of counsel. 
Buck failed to raise this claim in his frst state postconviction proceed-
ing. While that proceeding was pending, this Court received a petition 
for certiorari in Saldano v. Texas, 530 U. S. 1212, a case in which Dr. 
Quijano had testifed that the petitioner's Hispanic heritage weighed in 
favor of a fnding of future dangerousness. Texas confessed error on 
that ground, and this Court vacated the judgment below. Soon after-
ward, the Texas Attorney General issued a public statement identifying 
six similar cases in which Dr. Quijano had testifed. Buck's was one of 
them. In the other fve cases, the Attorney General confessed error 
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and consented to resentencing. But when Buck fled a second state 
habeas petition alleging that his attorney had been ineffective in intro-
ducing Dr. Quijano's testimony, the State did not confess error, and the 
court dismissed the petition as an abuse of the writ on the ground that 
Buck had failed to raise the claim in his frst petition. 

Buck then sought federal habeas relief under 28 U. S. C. § 2254. The 
State again declined to confess error, and Buck's ineffective assistance 
claim was held procedurally defaulted and unreviewable under Coleman 
v. Thompson, 501 U. S. 722. This Court's later decisions in Martinez v. 
Ryan, 566 U. S. 1, and Trevino v. Thaler, 569 U. S. 413, modifed the rule 
of Coleman. Had they been decided before Buck fled his federal ha-
beas petition, Buck's claim could have been heard on the merits provided 
he had demonstrated that (1) state postconviction counsel had been con-
stitutionally ineffective in failing to raise the claim, and (2) the claim 
had some merit. Following the decision in Trevino, Buck sought to 
reopen his § 2254 case under Federal Rule of Civil Procedure 60(b)(6). 
To demonstrate the “extraordinary circumstances” required for relief, 
Gonzalez v. Crosby, 545 U. S. 524, 535, Buck cited the change in law 
effected by Martinez and Trevino, as well as ten other factors, including 
the introduction of expert testimony linking Buck's race to violence and 
the State's confession of error in similar cases. The District Court de-
nied relief. Reasoning that “the introduction of any mention of race” 
during Buck's sentencing was “de minimis,” the court concluded, frst, 
that Buck had failed to demonstrate extraordinary circumstances; and 
second, that even if the circumstances were extraordinary, Buck had 
failed to demonstrate ineffective assistance under Strickland v. Wash-
ington, 466 U. S. 668. Buck sought a certifcate of appealability (COA) 
from the Fifth Circuit to appeal the denial of his Rule 60(b)(6) motion. 
The Fifth Circuit denied his application, concluding that he had not 
shown extraordinary circumstances justifying relief from the District 
Court's judgment. 

Held: 
1. The Fifth Circuit exceeded the limited scope of the COA analysis. 

The COA statute sets forth a two-step process: an initial determination 
whether a claim is reasonably debatable, and, if so, an appeal in the 
normal course. 28 U. S. C. § 2253. At the frst stage, the only question 
is whether the applicant has shown that “jurists of reason could disagree 
with the district court's resolution of his constitutional claims or . . . 
could conclude the issues presented are adequate to deserve encourage-
ment to proceed further.” Miller-El v. Cockrell, 537 U. S. 322, 327. 
Here, the Fifth Circuit phrased its determination in proper terms. But 
it reached its conclusion only after essentially deciding the case on the 
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merits, repeatedly faulting Buck for having failed to demonstrate ex-
traordinary circumstances. The question for the Court of Appeals was 
not whether Buck had shown that his case is extraordinary; it was 
whether jurists of reason could debate that issue. The State points to 
the Fifth Circuit's thorough consideration of the merits to defend that 
court's approach, but this hurts rather than helps its case. Pp. 115–118. 

2. Buck has demonstrated ineffective assistance of counsel under 
Strickland. Pp. 118–122. 

(a) To satisfy Strickland, a defendant must frst show that counsel 
performed defciently. 466 U. S., at 687. Buck's trial counsel knew 
that Dr. Quijano's report refected the view that Buck's race predisposed 
him to violent conduct and that the principal point of dispute during the 
penalty phase was Buck's future dangerousness. Counsel nevertheless 
called Dr. Quijano to the stand, specifcally elicited testimony about the 
connection between race and violence, and put Dr. Quijano's report into 
evidence. No competent defense attorney would introduce evidence 
that his client is liable to be a future danger because of his race. 
Pp. 118–119. 

(b) Strickland further requires a defendant to demonstrate preju-
dice—“a reasonable probability that, but for counsel's unprofessional er-
rors, the result of the proceeding would have been different.” 466 U. S., 
at 694. It is reasonably probable that without Dr. Quijano's testimony 
on race and violence, at least one juror would have harbored a reason-
able doubt on the question of Buck's future dangerousness. This issue 
required the jury to make a predictive judgment inevitably entailing a 
degree of speculation. But Buck's race was not subject to speculation, 
and according to Dr. Quijano, that immutable characteristic carried with 
it an increased probability of future violence. Dr. Quijano's testimony 
appealed to a powerful racial stereotype and might well have been val-
ued by jurors as the opinion of a medical expert bearing the court's 
imprimatur. For these reasons, the District Court's conclusion that any 
mention of race during the penalty phase was de minimis is rejected. 
So is the State's argument that Buck was not prejudiced by Dr. Qui-
jano's testimony because it was introduced by his own counsel, rather 
than the prosecution. Jurors understand that prosecutors seek convic-
tions and may reasonably be expected to evaluate the government's evi-
dence in light of its motivations. When damaging evidence is intro-
duced by a defendant's own lawyer, it is in the nature of an admission 
against interest, more likely to be taken at face value. Pp. 119–122. 

3. The District Court's denial of Buck's Rule 60(b)(6) motion was an 
abuse of discretion. Pp. 122–128. 

(a) Relief under Rule 60(b)(6) is available only in “extraordinary 
circumstances.” Gonzalez, 545 U. S., at 535. Determining whether 
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such circumstances are present may include consideration of a wide 
range of factors, including “the risk of injustice to the parties” and “the 
risk of undermining the public's confdence in the judicial process.” 
Liljeberg v. Health Services Acquisition Corp., 486 U. S. 847, 863–864. 
The District Court's denial of Buck's motion rested largely on its deter-
mination that race played only a de minimis role in his sentencing. But 
there is a reasonable probability that Buck was sentenced to death in 
part because of his race. This is a disturbing departure from the basic 
premise that our criminal law punishes people for what they do, not who 
they are. That it concerned race amplifes the problem. Relying on 
race to impose a criminal sanction “poisons public confdence” in the 
judicial process, Davis v. Ayala, 576 U. S. 257, 285, a concern that sup-
ports Rule 60(b)(6) relief. The extraordinary nature of this case is con-
frmed by the remarkable steps the State itself took in response to Dr. 
Quijano's testimony in other cases. Although the State attempts to jus-
tify its decision to treat Buck differently from the other fve defendants 
identifed in the Attorney General's public statement, its explanations 
for distinguishing Buck's case from Saldano have nothing to do with 
the Attorney General's stated reasons for confessing error in that case. 
Pp. 122–126. 

(b) Unless Martinez and Trevino, rather than Coleman, would gov-
ern Buck's case were it reopened, his claim would remain unreviewable 
and Rule 60(b)(6) relief would be inappropriate. The State argues that 
Martinez and Trevino would not govern Buck's case because they an-
nounced a “new rule” under Teague v. Lane, 489 U. S. 288, that does 
not apply retroactively to cases (like Buck's) on collateral review. This 
argument, however, has been waived: The State failed to advance it in 
District Court, before the Fifth Circuit, or in its brief in opposition to 
Buck's petition for certiorari. Pp. 126–128. 

623 Fed. Appx. 668, reversed and remanded. 

Roberts, C. J., delivered the opinion of the Court, in which Kennedy, 
Ginsburg, Breyer, Sotomayor, and Kagan, JJ., joined. Thomas, J., 
fled a dissenting opinion, in which Alito, J., joined, post, p. 128. 

Christina A. Swarns argued the cause for petitioner. 
With her on the briefs were Sherrilyn Ifll, Janai Nelson, 
Jin Hee Lee, Natasha M. Korgaonkar, Raymond Audain, 
Natasha Merle, Kathryn M. Kase, Katherine C. Black, and 
Samuel Spital. 

Scott A. Keller, Solicitor General of Texas, argued the 
cause for respondent. With him on the brief were Ken Pax-
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ton, Attorney General, Jeffrey C. Mateer, First Assistant At-
torney General, J. Campbell Barker, Deputy Solicitor Gen-
eral, and Bill Davis and Ari Cuenin, Assistant Solicitors 
General.* 

Chief Justice Roberts delivered the opinion of the 
Court. 

A Texas jury convicted petitioner Duane Buck of capital 
murder. Under state law, the jury could impose a death 
sentence only if it found that Buck was likely to commit acts 
of violence in the future. Buck's attorney called a psycholo-
gist to offer his opinion on that issue. The psychologist tes-
tifed that Buck probably would not engage in violent con-
duct. But he also stated that one of the factors pertinent in 
assessing a person's propensity for violence was his race, and 
that Buck was statistically more likely to act violently be-
cause he is black. The jury sentenced Buck to death. 

Buck contends that his attorney's introduction of this evi-
dence violated his Sixth Amendment right to the effective 
assistance of counsel. This claim has never been heard on 
the merits in any court, because the attorney who repre-
sented Buck in his frst state postconviction proceeding 
failed to raise it. In 2006, a Federal District Court relied 
on that failure—properly, under then-governing law—to 
hold that Buck's claim was procedurally defaulted and 
unreviewable. 

In 2014, Buck sought to reopen that 2006 judgment by fl-
ing a motion under Federal Rule of Civil Procedure 60(b)(6). 

*Briefs of amici curiae urging reversal were fled for Constitutional 
Accountability Center by Elizabeth B. Wydra, Brianne J. Gorod, David 
H. Gans, and Brian R. Frazelle; for Former Prosecutors by Michael J. 
Gottlieb and Randall W. Jackson; for the Lawyers' Committee for Civil 
Rights Under Law by Brian J. Murray, Kenton J. Skarin, Kristen Clarke, 
Jon Greenbaum, and Charlotte H. Taylor; for the National Association of 
Criminal Defense Lawyers et al. by Hilary Sheard and Barbara E. Berg-
man; for the National Black Law Students Association by Deborah N. Ar-
cher and Aderson B. Francois; and for David Boyle by Mr. Boyle, pro se. 
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He argued that this Court's decisions in Martinez v. Ryan, 
566 U. S. 1 (2012), and Trevino v. Thaler, 569 U. S. 413 (2013), 
had changed the law in a way that provided an excuse for 
his procedural default, permitting him to litigate his claim 
on the merits. In addition to this change in the law, Buck's 
motion identifed ten other factors that, he said, constituted 
the “extraordinary circumstances” required to justify re-
opening the 2006 judgment under the Rule. See Gonzalez 
v. Crosby, 545 U. S. 524, 535 (2005). 

The District Court below denied the motion, and the Fifth 
Circuit declined to issue the certifcate of appealability 
(COA) requested by Buck to appeal that decision. We 
granted certiorari, and now reverse. 

I 

A 

On the morning of July 30, 1995, Duane Buck arrived at 
the home of his former girlfriend, Debra Gardner. He was 
carrying a rife and a shotgun. Buck entered the home, shot 
Phyllis Taylor, his stepsister, and then shot Gardner's friend 
Kenneth Butler. Gardner fed the house, and Buck followed. 
So did Gardner's young children. While Gardner's son and 
daughter begged for their mother's life, Buck shot Gardner 
in the chest. Gardner and Butler died of their wounds. 
Taylor survived. 

Police offcers arrived soon after the shooting and placed 
Buck under arrest. An offcer would later testify that Buck 
was laughing at the scene. He remained “happy” and “up-
beat” as he was driven to the police station, “[s]miling and 
laughing” in the back of the patrol car. App. 134a–135a, 
252a. 

Buck was tried for capital murder, and the jury convicted. 
During the penalty phase of the trial, the jury was charged 
with deciding two issues. The frst was what the parties 
term the “future dangerousness” question. At the time of 
Buck's trial, a Texas jury could impose the death penalty 
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only if it found—unanimously and beyond a reasonable 
doubt—“a probability that the defendant would commit 
criminal acts of violence that would constitute a continuing 
threat to society.” Tex. Code Crim. Proc. Ann., Art. 37.071, 
§ 2(b)(1) (Vernon Cum. Supp. 1998). The second issue, to be 
reached only if the jury found Buck likely to be a future 
danger, was whether mitigating circumstances nevertheless 
warranted a sentence of life imprisonment instead of death. 
See § 2(e). 

The parties focused principally on the frst question. The 
State called witnesses who emphasized the brutality of 
Buck's crime and his evident lack of remorse in its aftermath. 
The State also called another former girlfriend, Vivian Jack-
son. She testifed that, during their relationship, Buck had 
routinely hit her and had twice pointed a gun at her. Fi-
nally, the State introduced evidence of Buck's criminal his-
tory, including convictions for delivery of cocaine and unlaw-
fully carrying a weapon. App. 125a–127a, 185a. 

Defense counsel answered with a series of lay witnesses, 
including Buck's father and stepmother, who testifed that 
they had never known him to be violent. Counsel also 
called two psychologists to testify as experts. The frst, Dr. 
Patrick Lawrence, observed that Buck had previously served 
time in prison and had been held in minimum custody. 
From this he concluded that Buck “did not present any prob-
lems in the prison setting.” Record in No. 4:04–cv–03965 
(SD Tex.), Doc. 5–116, pp. 12–13. Dr. Lawrence further tes-
tifed that murders within the Texas penal system tend to 
be gang related (there was no evidence Buck had ever been 
a member of a gang) and that Buck's offense had been a 
“crime of passion” occurring within the context of a romantic 
relationship. Id., at 4, 19, 21. Based on these considera-
tions, Dr. Lawrence determined that Buck was unlikely to 
be a danger if he were sentenced to life in prison. Id., at 
20–21. 
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Buck's second expert, Dr. Walter Quijano, had been ap-
pointed by the presiding judge to conduct a psychological 
evaluation. Dr. Quijano had met with Buck in prison prior 
to trial and shared a report of his fndings with defense 
counsel. 

Like Dr. Lawrence, Dr. Quijano thought it signifcant that 
Buck's prior acts of violence had arisen from romantic rela-
tionships with women; Buck, of course, would not form any 
such relationships while incarcerated. And Dr. Quijano 
likewise considered Buck's behavioral record in prison a 
good indicator that future violence was unlikely. App. 36a, 
39a–40a. 

But there was more to the report. In determining 
whether Buck was likely to pose a danger in the future, Dr. 
Quijano considered seven “statistical factors.” The fourth 
factor was “race.” His report read, in relevant part: 
“4. Race. Black: Increased probability. There is an over-
representation of Blacks among the violent offenders.” Id., 
at 19a. 

Despite knowing Dr. Quijano's view that Buck's race was 
competent evidence of an increased probability of future vio-
lence, defense counsel called Dr. Quijano to the stand and 
asked him to discuss the “statistical factors” he had “looked 
at in regard to this case.” Id., at 145a–146a. Dr. Quijano 
responded that certain factors were “know[n] to predict fu-
ture dangerousness” and, consistent with his report, identi-
fed race as one of them. Id., at 146a. “It's a sad commen-
tary,” he testifed, “that minorities, Hispanics and black 
people, are over represented in the Criminal Justice Sys-
tem.” Ibid. Through further questioning, counsel elicited 
testimony concerning factors Dr. Quijano thought favorable 
to Buck, as well as his ultimate opinion that Buck was un-
likely to pose a danger in the future. At the close of Dr. 
Quijano's testimony, his report was admitted into evidence. 
Id., at 150a–152a. 
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After opening cross-examination with a series of general 
questions, the prosecutor likewise turned to the report. 
She asked frst about the statistical factors of past crimes 
and age, then questioned Dr. Quijano about the roles of sex 
and race: “You have determined that the sex factor, that a 
male is more violent than a female because that's just the 
way it is, and that the race factor, black, increases the future 
dangerousness for various complicated reasons; is that cor-
rect?” Id., at 170a. Dr. Quijano replied, “Yes.” Ibid. 

During closing arguments, defense counsel emphasized 
that Buck had proved to be “controllable in the prison popu-
lation,” and that his crime was one of “jealousy, . . . passion 
and emotion” unlikely to be repeated in jail. Id., at 189a– 
191a. The State stressed the crime's brutal nature and 
Buck's lack of remorse, along with the inability of Buck's own 
experts to guarantee that he would not act violently in the 
future—a point it supported by reference to Dr. Quijano's 
testimony. See id., at 198a–199a (“You heard from Dr. Qui-
jano, . . . who told you that . . . the probability did exist that 
[Buck] would be a continuing threat to society.”). 

The jury deliberated over the course of two days. During 
that time it sent out four notes, one of which requested the 
“psychology reports” that had been admitted into evidence. 
Id., at 209a. These reports—including Dr. Quijano's—were 
provided. The jury returned a sentence of death. 

B 

Buck's conviction and sentence were affrmed on direct ap-
peal. Buck v. State, No. 72,810 (Tex. Crim. App., Apr. 28, 
1999). His case then entered a labyrinth of state and federal 
collateral review, where it has wandered for the better part 
of two decades. 

Buck fled his frst petition for a writ of habeas corpus in 
Texas state court in 1999. The four claims advanced in his 
petition, however, were all frivolous or noncognizable. See 
Ex parte Buck, No. 699684–A (Dist. Ct. Harris Cty., Tex., 



Cite as: 580 U. S. 100 (2017) 109 

Opinion of the Court 

July 11, 2003), pp. 6–7. The petition failed to mention de-
fense counsel's introduction of expert testimony that Buck's 
race increased his propensity for violence. 

But Dr. Quijano had testifed in other cases, too, and in 
1999, while Buck's frst habeas petition was pending, one of 
those cases reached this Court. The petitioner, Victor Hugo 
Saldano, argued that his death sentence had been tainted by 
Dr. Quijano's testimony that Saldano's Hispanic heritage 
“was a factor weighing in the favor of future dangerousness.” 
App. 302a. Texas confessed error on that ground and asked 
this Court to grant Saldano's petition for certiorari, vacate 
the state court judgment, and remand the case. In June 
2000, the Court did so. Saldano v. Texas, 530 U. S. 1212. 

Within days, the Texas Attorney General, John Cornyn, 
issued a public statement concerning the cases in which Dr. 
Quijano had testifed. The statement affrmed that “it is in-
appropriate to allow race to be considered as a factor in our 
criminal justice system.” App. 213a. In keeping with that 
principle, the Attorney General explained that his offce had 
conducted a “thorough audit” and “identifed eight more 
cases in which testimony was offered by Dr. Quijano that 
race should be a factor for the jury to consider in making its 
determination about the sentence in a capital murder trial.” 
Ibid. Six of those cases were “similar to that of Victor Hugo 
Saldano”; in those cases, letters had been sent to counsel 
apprising them of the Attorney General's fndings. Id., at 
213a–214a. The statement closed by identifying the defend-
ants in those six cases. Buck was one of them. Id., at 
215a–217a. By the close of 2002, the Attorney General had 
confessed error, waived any available procedural defenses, 
and consented to resentencing in the cases of fve of those 
six defendants. See Alba v. Johnson, 232 F. 3d 208 (CA5 
2000) (Table); Memorandum and Order in Blue v. Johnson, 
No. 4:99–cv–00350 (SD Tex.), pp. 15–17; Order in Garcia v. 
Johnson, No. 1:99–cv–00134 (ED Tex.), p. 1; Order in Brox-
ton v. Johnson, No. 4:00–cv–01034 (SD Tex.), pp. 10–11; Final 
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Judgment in Gonzales v. Cockrell, No. 7:99–cv–00072 (WD 
Tex.), p. 1. 

Not, however, in Buck's. In 2002, Buck's attorney fled 
a new state habeas petition alleging that trial counsel had 
rendered ineffective assistance by introducing Dr. Quijano's 
testimony. The State was not represented by the Attorney 
General in this proceeding—the Texas Attorney General 
represents state respondents in federal habeas cases, but not 
state habeas cases—and it did not confess error. Because 
Buck's petition was successive, the Texas Court of Criminal 
Appeals dismissed it as an abuse of the writ. Ex parte 
Buck, Nos. 57,004–01, 57,004–02 (Oct. 15, 2003) (per curiam). 

Buck turned to the federal courts. He fled a petition for 
habeas corpus under 28 U. S. C. § 2254 in October 2004, by 
which time Attorney General Cornyn had left offce. See 
Buck v. Dretke, 2006 WL 8411481, *2 (SD Tex., July 24, 2006). 
Buck sought relief on the ground that trial counsel's introduc-
tion of Dr. Quijano's testimony was constitutionally ineffec-
tive. The State responded that the state court had dismissed 
Buck's ineffective assistance claim because Buck had failed to 
press it in his frst petition, raising it for the frst time in a 
procedurally improper second petition. The State argued 
that such reliance on an established state rule of procedure 
was an adequate and independent state ground precluding 
federal review. Texas acknowledged that it had waived sim-
ilar procedural defenses in Saldano's case. But it argued 
that Buck's case was different because “[i]n Saldano's case 
Dr. Quijano testifed for the State”; in Buck's, “it was Buck 
who called Dr. Quijano to testify.” Answer and Motion for 
Summary Judgment in No. 4:04–cv–03965 (SD Tex.), p. 20. 

Buck countered that, notwithstanding his procedural de-
fault, the District Court should reach the merits of his claim 
because a failure to do so would result in a miscarriage of 
justice. Buck did not argue that his default should be ex-
cused on a showing of “cause” and “prejudice”—that is, cause 
for the default, and prejudice from the denial of a federal 
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right. And for good reason: At the time Buck fled his § 2254 
petition, our decision in Coleman v. Thompson, 501 U. S. 722, 
752–753 (1991), made clear that an attorney's failure to raise 
an ineffective assistance claim during state postconviction 
review could not constitute cause. The District Court re-
jected Buck's miscarriage of justice argument and held that, 
because of his procedural default, his ineffective assistance 
claim was unreviewable. Buck v. Dretke, 2006 WL 8411481, 
*8. Buck unsuccessfully sought review of the District 
Court's ruling. See Buck v. Thaler, 345 Fed. Appx. 923 
(CA5 2009) (per curiam) (denying application for a COA), 
cert. denied, 559 U. S. 1072 (2010). 

In 2011, Buck sought to reopen his case, arguing that the 
prosecution had violated the Equal Protection and Due Proc-
ess Clauses by asking Dr. Quijano about the relationship 
between race and future violence on cross-examination and 
referring to his testimony during summation. Buck also ar-
gued that the State's decision to treat him differently from 
the other defendants affected by Dr. Quijano's testimony jus-
tifed relieving him of the District Court's adverse judgment. 
The Fifth Circuit disagreed, see Buck v. Thaler, 452 Fed. 
Appx. 423, 427–428 (CA5 2011) (per curiam), and we denied 
certiorari, Buck v. Thaler, 565 U. S. 1022 (2011). Buck, still 
barred by Coleman from avoiding the consequences of his 
procedural default, did not pursue his ineffective assistance 
claim. 

C 

In 2012, this Court “modif[ied] the unqualifed statement 
in Coleman that an attorney's ignorance or inadvertence in 
a postconviction proceeding does not qualify as cause to ex-
cuse a procedural default.” Martinez, 566 U. S., at 9. We 
held that when a State formally limits the adjudication of 
claims of ineffective assistance of trial counsel to collateral 
review, a prisoner may establish cause for procedural default 
if (1) “the state courts did not appoint counsel in the initial-
review collateral proceeding,” or “appointed counsel in [that] 
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proceeding . . . was ineffective under the standards of Strick-
land v. Washington, 466 U. S. 668 (1984)”; and (2) “the under-
lying . . . claim is a substantial one, which is to say that . . . 
the claim has some merit.” Id., at 14. 

By its terms, Martinez did not bear on Buck's ineffective 
assistance claim. At the time of Buck's conviction and ap-
peal, Texas did not formally require criminal defendants to 
reserve such claims for collateral review. In Trevino, how-
ever, the Court concluded that the exception announced in 
Martinez extended to state systems that, as a practical mat-
ter, deny criminal defendants “a meaningful opportunity” to 
press ineffective assistance claims on direct appeal. 569 
U. S., at 428. The Court further concluded that the system 
in Texas, where petitioner had been convicted, was such 
a system. Ibid. The upshot: Had Martinez and Trevino 
been decided before Buck fled his § 2254 petition, a federal 
court could have reviewed Buck's ineffective assistance claim 
if he demonstrated that (1) state postconviction counsel had 
been constitutionally ineffective in failing to raise it, and (2) 
the claim had “some merit.” Martinez, 566 U. S., at 14. 

D 

When Trevino was decided, Buck's third state habeas peti-
tion was pending in Texas court. That petition was denied 
in November 2013. Ex parte Buck, 418 S. W. 3d 98 (Tex. 
Crim. App. 2013) (per curiam). Two months later, Buck re-
turned to federal court, where he fled a motion to reopen 
his § 2254 case under Federal Rule of Civil Procedure 
60(b)(6). Rule 60(b) enumerates specifc circumstances in 
which a party may be relieved of the effect of a judgment, 
such as mistake, newly discovered evidence, fraud, and the 
like. The Rule concludes with a catchall category—subdivi-
sion (b)(6)—providing that a court may lift a judgment for 
“any other reason that justifes relief.” Relief is available 
under subdivision (b)(6), however, only in “extraordinary cir-
cumstances,” and the Court has explained that “[s]uch cir-
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cumstances will rarely occur in the habeas context.” Gon-
zalez, 545 U. S., at 535. 

In his motion, Buck identifed 11 factors that, in his view, 
justifed reopening the judgment. These included his attor-
ney's introduction of expert testimony linking Buck's race to 
violence, the central issue at sentencing; the prosecution's 
questions about race and violence on cross-examination and 
reliance on Dr. Quijano's testimony in summation; the State's 
confession of error in other cases in which Dr. Quijano testi-
fed, but its refusal to concede error in Buck's case; and the 
change in law effected by Martinez and Trevino, which, if 
they had been decided earlier, would have permitted federal 
review of Buck's defaulted claim. App. 283a–285a. 

The District Court denied relief on two grounds. First, 
the court concluded that Buck had failed to demonstrate ex-
traordinary circumstances. To that end, the court observed 
that a change in decisional law is rarely extraordinary by 
itself. Buck v. Stephens, 2014 WL 11310152, *4 (SD Tex., 
Aug. 29, 2014). It further determined that the State's 
“promise” not to oppose resentencing did not count for much, 
reasoning that “Buck's case is different in critical respects 
from the cases in which Texas confessed error” in that 
Buck's lawyer, not the prosecutor, had frst elicited the objec-
tionable testimony. Id., at *4–*5. The court also dismissed 
the contention that the nature of Dr. Quijano's testimony ar-
gued for reopening the case. Although “the introduction of 
any mention of race was,” in the court's view, “ill[ ]advised 
at best and repugnant at worst,” it was also “de minimis”: 
Dr. Quijano had discussed the connection between race and 
violence only twice. Id., at *5. The court accordingly con-
cluded that Buck had failed to make out the predicate for 
Rule 60(b)(6) relief. 

Second, the court determined that—even if the circum-
stances were extraordinary—Buck's claim would fail on the 
merits. The court noted that under Strickland, Buck was 
obliged to show that counsel's performance was both def-
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cient and prejudicial. The court held that Buck's lawyer 
had indeed performed defciently in calling Dr. Quijano to 
give testimony that “len[t] credence to any potential latent 
racial prejudice held by the jury.” 2014 WL 11310152, *6. 
But, the court concluded, Buck had failed to demonstrate 
prejudice. It observed that Buck's crime had been “hor-
rifc.” Ibid. And the court had already concluded that 
“the introduction of any mention of race was . . . de mini-
mis.” Id., at *5. For those reasons, it held, Buck had failed 
to show a reasonable probability that he would not have been 
sentenced to death but for Dr. Quijano's testimony about race 
and violence. 

Buck sought to appeal the denial of his Rule 60(b)(6) mo-
tion. He accordingly fled an application for a COA with the 
Fifth Circuit. To obtain a COA, Buck was required to make 
“a substantial showing of the denial of a constitutional 
right.” * 28 U. S. C. § 2253(c)(2). 

The Fifth Circuit denied a COA, concluding that Buck's 
case was “not extraordinary at all in the habeas context.” 
Buck v. Stephens, 623 Fed. Appx. 668, 673 (2015). The panel 
agreed with the District Court that Martinez and Trevino 
were not signifcant factors in the analysis. It characterized 
most of the other factors Buck had identifed as “variations 
on the merits” of his claim, which was “at least unremarkable 
as far as [ineffective assistance] claims go.” 623 Fed. Appx., 
at 673. The panel likewise rejected Buck's argument that 
he was entitled to relief because the State had issued a press 
release indicating that his case would be treated like Sal-
dano's, and then had confessed error in the other cases iden-
tifed as similar in the statement, but not in Buck's. Id., at 
674. Because Buck had “not shown extraordinary circum-

*The Federal Courts of Appeals appear to disagree over whether a COA 
is needed to appeal the denial of a Rule 60(b) motion. See Gonzalez v. 
Crosby, 545 U. S. 524, 535, and n. 7 (2005). In keeping with the approach 
adopted by the Fifth Circuit below and by the parties in their briefs, we 
assume without deciding that a COA is required here. 
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stances that would permit relief under Federal Rule of Civil 
Procedure 60(b)(6),” the panel “den[ied] the application for a 
COA.” Id., at 669. 

Buck's motion for rehearing en banc was denied over two 
dissenting votes. Buck v. Stephens, 630 Fed. Appx. 251 
(CA5 2015) (per curiam). We granted certiorari. Buck v. 
Stephens, 578 U. S. 1022 (2016). 

II 

A state prisoner whose petition for a writ of habeas corpus 
is denied by a federal district court does not enjoy an abso-
lute right to appeal. Federal law requires that he frst ob-
tain a COA from a circuit justice or judge. 28 U. S. C. 
§ 2253(c)(1). A COA may issue “only if the applicant has 
made a substantial showing of the denial of a constitutional 
right.” § 2253(c)(2). Until the prisoner secures a COA, the 
court of appeals may not rule on the merits of his case. 
Miller-El v. Cockrell, 537 U. S. 322, 336 (2003). 

The COA inquiry, we have emphasized, is not coextensive 
with a merits analysis. At the COA stage, the only question 
is whether the applicant has shown that “jurists of reason 
could disagree with the district court's resolution of his con-
stitutional claims or that jurists could conclude the issues 
presented are adequate to deserve encouragement to pro-
ceed further.” Id., at 327. This threshold question should 
be decided without “full consideration of the factual or 
legal bases adduced in support of the claims.” Id., at 336. 
“When a court of appeals sidesteps [the COA] process by 
frst deciding the merits of an appeal, and then justifying its 
denial of a COA based on its adjudication of the actual mer-
its, it is in essence deciding an appeal without jurisdiction.” 
Id., at 336–337. 

The court below phrased its determination in proper 
terms—that jurists of reason would not debate that Buck 
should be denied relief, 623 Fed. Appx., at 674—but it 
reached that conclusion only after essentially deciding the 
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case on the merits. As the court put it in the second sen-
tence of its opinion: “Because [Buck] has not shown extraor-
dinary circumstances that would permit relief under Federal 
Rule of Civil Procedure 60(b)(6), we deny the application for 
a COA.” Id., at 669. The balance of the Fifth Circuit's 
opinion refects the same approach. The change in law ef-
fected by Martinez and Trevino, the panel wrote, was “not 
an extraordinary circumstance.” 623 Fed. Appx., at 674. 
Even if Texas initially indicated to Buck that he would be 
resentenced, its “decision not to follow through” was “not 
extraordinary.” Ibid. Buck “ha[d] not shown why” the 
State's alleged broken promise “would justify relief from the 
judgment.” Ibid. 

But the question for the Fifth Circuit was not whether 
Buck had “shown extraordinary circumstances” or “shown 
why [Texas's broken promise] would justify relief from the 
judgment.” Id., at 669, 674. Those are ultimate merits de-
terminations the panel should not have reached. We reiter-
ate what we have said before: A “court of appeals should 
limit its examination [at the COA stage] to a threshold 
inquiry into the underlying merit of [the] claims,” and 
ask “only if the District Court's decision was debatable.” 
Miller-El, 537 U. S., at 327, 348. 

The dissent does not accept this established rule, arguing 
that a reviewing court that deems a claim nondebatable 
“must necessarily conclude that the claim is meritless.” 
Post, at 129 (opinion of Thomas, J.). Of course when a court 
of appeals properly applies the COA standard and deter-
mines that a prisoner's claim is not even debatable, that nec-
essarily means the prisoner has failed to show that his claim 
is meritorious. But the converse is not true. That a pris-
oner has failed to make the ultimate showing that his claim 
is meritorious does not logically mean he failed to make a 
preliminary showing that his claim was debatable. Thus, 
when a reviewing court (like the Fifth Circuit here) inverts 
the statutory order of operations and “frst decid[es] the mer-
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its of an appeal, . . . then justif[ies] its denial of a COA based 
on its adjudication of the actual merits,” it has placed too 
heavy a burden on the prisoner at the COA stage. Miller-
El, 537 U. S., at 336–337. Miller-El fatly prohibits such a 
departure from the procedure prescribed by § 2253. Ibid. 

The State defends the Fifth Circuit's approach by arguing 
that the court's consideration of an application for a COA 
is often quite thorough. The court “occasionally hears oral 
argument when considering whether to grant a COA in a 
capital case.” Brief for Respondent 50. Indeed, in one re-
cent case, it “received nearly 200 pages of initial briefng, 
permitted a reply brief, considered the parties' supplemental 
authorities, invited supplemental letter briefs from both 
sides, and heard oral argument before denying the request 
for a COA.” Id., at 50–51. 

But this hurts rather than helps the State's case. “[A] 
claim can be debatable even though every jurist of reason 
might agree, after the COA has been granted and the case 
has received full consideration, that petitioner will not pre-
vail.” Miller-El, 537 U. S., at 338. The statute sets forth 
a two-step process: an initial determination whether a claim 
is reasonably debatable, and then—if it is—an appeal in the 
normal course. We do not mean to specify what procedures 
may be appropriate in every case. But whatever procedures 
are employed at the COA stage should be consonant with 
the limited nature of the inquiry. 

Given the approach of the court below, it is perhaps under-
standable that the parties have essentially briefed and ar-
gued the underlying merits at length. See, e. g., Brief for 
Petitioner 32 (“[T]rial counsel rendered defcient perform-
ance under Strickland.”); id., at 39 (“[T]here is a reasonable 
probability that Dr. Quijano's race-as-dangerousness opinion 
swayed the judgment of jurors in favor of death.” (internal 
quotation marks and alteration omitted)); id., at 59 (Buck 
“has demonstrated his entitlement to relief under Rule 
60(b)(6)”); Brief for Respondent 40 (“The particular facts of 
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petitioner's case do not establish extraordinary circum-
stances justifying relief from the judgment.” (boldface type 
deleted)). With respect to this Court's review, § 2253 does 
not limit the scope of our consideration of the underlying 
merits, and at this juncture we think it proper to meet the 
decision below and the arguments of the parties on their 
own terms. 

III 

Buck's request for a COA raised two separate questions 
for the Fifth Circuit, one substantive and one procedural: 
frst, whether reasonable jurists could debate the District 
Court's conclusion that Buck was not denied his right to ef-
fective assistance of counsel under Strickland; and second, 
whether reasonable jurists could debate the District Court's 
procedural holding that Buck had not made the necessary 
showing to reopen his case under Rule 60(b)(6). 

A 

We begin with the District Court's determination (not spe-
cifcally addressed by the Fifth Circuit) that Buck's constitu-
tional claim failed on the merits. The Sixth Amendment 
right to counsel “is the right to the effective assistance of 
counsel.” Strickland, 466 U. S., at 686 (quoting McMann v. 
Richardson, 397 U. S. 759, 771, n. 14 (1970)). A defendant 
who claims to have been denied effective assistance must 
show both that counsel performed defciently and that coun-
sel's defcient performance caused him prejudice. 466 U. S., 
at 687. 

1 

Strickland's frst prong sets a high bar. A defense lawyer 
navigating a criminal proceeding faces any number of choices 
about how best to make a client's case. The lawyer has dis-
charged his constitutional responsibility so long as his deci-
sions fall within the “wide range of professionally competent 
assistance.” Id., at 690. It is only when the lawyer's errors 
were “so serious that counsel was not functioning as the 
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`counsel' guaranteed . . . by the Sixth Amendment” that 
Strickland's frst prong is satisfed. Id., at 687. 

The District Court determined that, in this case, counsel's 
performance fell outside the bounds of competent represen-
tation. We agree. Counsel knew that Dr. Quijano's report 
refected the view that Buck's race disproportionately pre-
disposed him to violent conduct; he also knew that the princi-
pal point of dispute during the trial's penalty phase was 
whether Buck was likely to act violently in the future. 
Counsel nevertheless (1) called Dr. Quijano to the stand; (2) 
specifcally elicited testimony about the connection between 
Buck's race and the likelihood of future violence; and (3) put 
into evidence Dr. Quijano's expert report that stated, in ref-
erence to factors bearing on future dangerousness, “Race. 

Black: Increased probability.” App. 19a, 145a–146a. 
Given that the jury had to make a fnding of future danger-

ousness before it could impose a death sentence, Dr. Qui-
jano's report said, in effect, that the color of Buck's skin 
made him more deserving of execution. It would be pat-
ently unconstitutional for a State to argue that a defendant 
is liable to be a future danger because of his race. See Zant 
v. Stephens, 462 U. S. 862, 885 (1983) (identifying race among 
factors that are “constitutionally impermissible or totally 
irrelevant to the sentencing process”). No competent de-
fense attorney would introduce such evidence about his own 
client. See Buck v. Thaler, 565 U. S., at 1022 (statement of 
Alito, J., joined by Scalia and Breyer, JJ., respecting denial 
of certiorari) (Buck's case “concerns bizarre and objection-
able testimony”). 

2 

To satisfy Strickland, a litigant must also demonstrate 
prejudice—“a reasonable probability that, but for counsel's 
unprofessional errors, the result of the proceeding would 
have been different.” 466 U. S., at 694. Accordingly, the 
question before the District Court was whether Buck had 
demonstrated a reasonable probability that, without Dr. Qui-
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jano's testimony on race, at least one juror would have har-
bored a reasonable doubt about whether Buck was likely to 
be violent in the future. The District Court concluded that 
Buck had not made such a showing. We disagree. 

In arguing that the jury would have imposed a death sen-
tence even if Dr. Quijano had not offered race-based testi-
mony, the State primarily emphasizes the brutality of Buck's 
crime and his lack of remorse. A jury may conclude that a 
crime's vicious nature calls for a sentence of death. See 
Wong v. Belmontes, 558 U. S. 15 (2009) (per curiam). In 
this case, however, several considerations convince us that 
it is reasonably probable—notwithstanding the nature of 
Buck's crime and his behavior in its aftermath—that the pro-
ceeding would have ended differently had counsel rendered 
competent representation. 

Dr. Quijano testifed on the key point at issue in Buck's 
sentencing. True, the jury was asked to decide two issues— 
whether Buck was likely to be a future danger, and, if so, 
whether mitigating circumstances nevertheless justifed a 
sentence of life imprisonment. But the focus of the proceed-
ing was on the frst question. Much of the penalty phase 
testimony was directed to future dangerousness, as were 
the summations for both sides. The jury, consistent with 
the focus of the parties, asked during deliberations to see 
the expert reports on dangerousness. See App. 187a–196a, 
198a–203a, 209a. 

Deciding the key issue of Buck's dangerousness involved 
an unusual inquiry. The jurors were not asked to determine 
a historical fact concerning Buck's conduct, but to render a 
predictive judgment inevitably entailing a degree of specula-
tion. Buck, all agreed, had committed acts of terrible vio-
lence. Would he do so again? 

Buck's prior violent acts had occurred outside of prison, and 
within the context of romantic relationships with women. If 
the jury did not impose a death sentence, Buck would be sen-
tenced to life in prison, and no such romantic relationship 
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would be likely to arise. A jury could conclude that those 
changes would minimize the prospect of future dangerousness. 

But one thing would never change: the color of Buck's skin. 
Buck would always be black. And according to Dr. Quijano, 
that immutable characteristic carried with it an “[i]ncreased 
probability” of future violence. Id., at 19a. Here was hard 
statistical evidence—from an expert—to guide an otherwise 
speculative inquiry. 

And it was potent evidence. Dr. Quijano's testimony ap-
pealed to a powerful racial stereotype—that of black men as 
“violence prone.” Turner v. Murray, 476 U. S. 28, 35 (1986) 
(plurality opinion). In combination with the substance of 
the jury's inquiry, this created something of a perfect storm. 
Dr. Quijano's opinion coincided precisely with a particularly 
noxious strain of racial prejudice, which itself coincided pre-
cisely with the central question at sentencing. The effect of 
this unusual confuence of factors was to provide support for 
making a decision on life or death on the basis of race. 

This effect was heightened due to the source of the testi-
mony. Dr. Quijano took the stand as a medical expert bear-
ing the court's imprimatur. The jury learned at the outset 
of his testimony that he held a doctorate in clinical psychol-
ogy, had conducted evaluations in some 70 capital murder 
cases, and had been appointed by the trial judge (at public 
expense) to evaluate Buck. App. 138a–141a. Reasonable 
jurors might well have valued his opinion concerning the 
central question before them. See Satterwhite v. Texas, 486 
U. S. 249, 259 (1988) (testimony from “a medical doctor spe-
cializing in psychiatry” on the question of future dangerous-
ness may have infuenced the sentencing jury). 

For these reasons, we cannot accept the District Court's 
conclusion that “the introduction of any mention of race” 
during the penalty phase was “de minimis.” 2014 WL 
11310152, *5. There were only “two references to race in 
Dr. Quijano's testimony”—one during direct examination, 
the other on cross. Ibid. But when a jury hears expert 
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testimony that expressly makes a defendant's race directly 
pertinent on the question of life or death, the impact of that 
evidence cannot be measured simply by how much air time it 
received at trial or how many pages it occupies in the record. 
Some toxins can be deadly in small doses. 

The State acknowledges, as it must, that introducing 
“race or ethnicity as evidence of criminality” can in some 
cases prejudice a defendant. Brief for Respondent 31. 
But it insists that this is not such a case, because Buck's 
own counsel, not the prosecution, elicited the offending 
testimony. We are not convinced. In fact, the distinction 
could well cut the other way. A prosecutor is seeking a 
conviction. Jurors understand this and may reasonably be 
expected to evaluate the government's evidence and argu-
ments in light of its motivations. When a defendant's own 
lawyer puts in the offending evidence, it is in the nature of 
an admission against interest, more likely to be taken at 
face value. 

The effect of Dr. Quijano's testimony on Buck's sentencing 
cannot be dismissed as “de minimis.” Buck has demon-
strated prejudice. 

B 

1 

We now turn to the lower courts' procedural holding: that 
Buck failed to demonstrate that he was entitled to have the 
judgment against him reopened under Rule 60(b)(6). We 
have held that a litigant seeking a COA must demonstrate 
that a procedural ruling barring relief is itself debatable 
among jurists of reason; otherwise, the appeal would not “de-
serve encouragement to proceed further.” Slack v. McDan-
iel, 529 U. S. 473, 484 (2000) (quoting Barefoot v. Estelle, 463 
U. S. 880, 893, n. 4 (1983)). 

The Rule 60(b)(6) holding Buck challenges would be re-
viewed for abuse of discretion during a merits appeal, see 11 
C. Wright, A. Miller, & M. Kane, Federal Practice and Proce-
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dure § 2857 (3d ed. 2012), and the parties agree that the COA 
question is therefore whether a reasonable jurist could con-
clude that the District Court abused its discretion in declin-
ing to reopen the judgment. See Brief for Petitioner 54–57; 
Brief for Respondent 34. 

Buck brought his Rule 60(b) motion under the Rule's 
catchall category, subdivision (b)(6), which permits a court to 
reopen a judgment for “any other reason that justifes relief.” 
Rule 60(b) vests wide discretion in courts, but we have held 
that relief under Rule 60(b)(6) is available only in “extraordi-
nary circumstances.” Gonzalez, 545 U. S., at 535. In deter-
mining whether extraordinary circumstances are present, a 
court may consider a wide range of factors. These may in-
clude, in an appropriate case, “the risk of injustice to the 
parties” and “the risk of undermining the public's confdence 
in the judicial process.” Liljeberg v. Health Services Acqui-
sition Corp., 486 U. S. 847, 864 (1988). 

In the circumstances of this case, the District Court 
abused its discretion in denying Buck's Rule 60(b)(6) motion. 
The District Court's conclusion that Buck “ha[d] failed to 
demonstrate that this case presents extraordinary circum-
stances” rested in large measure on its determination that 
“the introduction of any mention of race”—though “ill[ ]ad-
vised at best and repugnant at worst”—played only a “de 
minimis” role in the proceeding. 2014 WL 11310152, *5. 
The Fifth Circuit, for its part, failed even to mention the 
racial evidence in concluding that Buck's claim was “at least 
unremarkable as far as [ineffective assistance] claims go.” 
623 Fed. Appx., at 673. But our holding on prejudice makes 
clear that Buck may have been sentenced to death in part 
because of his race. As an initial matter, this is a disturbing 
departure from a basic premise of our criminal justice sys-
tem: Our law punishes people for what they do, not who they 
are. Dispensing punishment on the basis of an immutable 
characteristic fatly contravenes this guiding principle. As 
petitioner correctly puts it, “[i]t stretches credulity to char-
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acterize Mr. Buck's [ineffective assistance of counsel] claim 
as run-of-the-mill.” Brief for Petitioner 57. 

This departure from basic principle was exacerbated be-
cause it concerned race. “Discrimination on the basis of 
race, odious in all aspects, is especially pernicious in the ad-
ministration of justice.” Rose v. Mitchell, 443 U. S. 545, 555 
(1979). Relying on race to impose a criminal sanction “poi-
sons public confdence” in the judicial process. Davis v. 
Ayala, 576 U. S. 257, 285 (2015). It thus injures not just the 
defendant, but “the law as an institution, . . . the community 
at large, and . . . the democratic ideal refected in the proc-
esses of our courts.” Rose, 443 U. S., at 556 (internal quota-
tion marks omitted). Such concerns are precisely among 
those we have identifed as supporting relief under Rule 
60(b)(6). See Liljeberg, 486 U. S., at 864. 

The extraordinary nature of this case is confrmed by what 
the State itself did in response to Dr. Quijano's testimony. 
When the case of Victor Hugo Saldano came before this 
Court, Texas confessed error and consented to resentencing. 
The State's response to Saldano's petition for certiorari suc-
cinctly expressed the injustice Saldano had suffered: “the in-
fusion of race as a factor for the jury to weigh in making its 
determination violated his constitutional right to be sen-
tenced without regard to the color of his skin.” App. 306a. 

The Attorney General's public statement, issued shortly 
after we vacated the judgment in Saldano's case, refected 
this sentiment. It explained that the State had responded 
to Saldano's troubling petition by conducting a “thorough 
audit” of criminal cases, fnding six similar to Saldano's “in 
which testimony was offered by Dr. Quijano that race should 
be a factor for the jury to consider.” Id., at 213a. The 
statement affrmed that “it is inappropriate to allow race to 
be considered as a factor in our criminal justice system.” 
Ibid. Consistent with this position—and to its credit—the 
State confessed error in the cases of fve of the six defend-
ants identifed in the Attorney General's statement, waiv-
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ing all available procedural defenses and consenting to 
resentencing. 

These were remarkable steps. It is not every day that a 
State seeks to vacate the sentences of fve defendants found 
guilty of capital murder. But then again, these were—as 
the State itself put it at oral argument here—“extraordi-
nary” cases. Tr. of Oral Arg. 41; see Buck v. Thaler, 565 
U. S., at 1030 (Sotomayor, J., joined by Kagan, J., dissenting 
from denial of certiorari) (“Especially in light of the capital 
nature of this case and the express recognition by a Texas 
attorney general that the relevant testimony was inappropri-
ately race charged, Buck has presented issues that `deserve 
encouragement to proceed further.' ” (quoting Miller-El, 537 
U. S., at 327)). 

To be sure, the State has repeatedly attempted to justify 
its decision to treat Buck differently from the other fve de-
fendants identifed in the Attorney General's statement, in-
cluding on asserted factual grounds that the State has been 
required to abjure. See Brief for Respondent 46, n. 10 (the 
State's initial opposition to Buck's habeas petition “errone-
ously” argued that Buck was treated differently because de-
fense counsel, not the State, called Dr. Quijano as a witness; 
that was also true of two of the other defendants). The 
State continues its efforts before this Court, arguing that 
Buck's was the only one of the six cases in which defense 
counsel, not the prosecution, frst elicited Dr. Quijano's opin-
ion on race. See also post, at 135 (opinion of Thomas, J.). 

But this is beside the point. The State's various explana-
tions for distinguishing Buck's case have nothing to do with 
the Attorney General's stated reasons for confessing error in 
Saldano and the cases acknowledged as similar. Regardless 
of which party frst broached the subject, race was in all 
these cases put to the jury “as a factor . . . to weigh in making 
its determination.” App. 306a. The statement that “it is 
inappropriate to allow race to be considered as a factor in 
our criminal justice system” is equally applicable whether 
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the prosecution or ineffective defense counsel initially in-
jected race into the proceeding. Id., at 213a. The terms of 
the State's announcement provide every reason for originally 
including Buck on the list of defendants situated similarly to 
Saldano, and no reason for later taking him off. 

In opposition, the State reminds us of the importance of 
preserving the fnality of judgments. Brief for Respondent 
34. But the “whole purpose” of Rule 60(b) “is to make an 
exception to fnality.” Gonzalez, 545 U. S., at 529. And in 
this case, the State's interest in fnality deserves little 
weight. When Texas recognized that the infusion of race 
into proceedings similar to Saldano's warranted confession of 
error, it effectively acknowledged that the people of Texas 
lack an interest in enforcing a capital sentence obtained on 
so fawed a basis. In concluding that the value of fnality 
does not demand that we leave the District Court's judgment 
in place, we do no more than acknowledge what Texas itself 
recognized 17 years ago. 

2 

Our Rule 60(b)(6) analysis has thus far omitted one sig-
nifcant element. When Buck frst sought federal habeas re-
lief in 2004, Coleman barred the District Court from hearing 
his claim. Today, however, a claim of ineffective assistance 
of trial counsel defaulted in a Texas postconviction proceed-
ing may be reviewed in federal court if state habeas counsel 
was constitutionally ineffective in failing to raise it, and the 
claim has “some merit.” Martinez, 566 U. S., at 14; see 
Trevino, 569 U. S., at 427–428. Buck cannot obtain relief un-
less he is entitled to the beneft of this rule—that is, unless 
Martinez and Trevino, not Coleman, would govern his case 
were it reopened. If they would not, his claim would remain 
unreviewable, and Rule 60(b)(6) relief would be inappropri-
ate. See 11 Wright & Miller, Federal Practice and Proce-
dure § 2857 (showing “a good claim or defense” is a precondi-
tion of Rule 60(b)(6) relief). 
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Until merits briefng in this Court, both parties litigated 
this matter on the assumption that Martinez and Trevino 
would apply if Buck reopened his case. See Pet. for Cert. 
27–28; Brief in Opposition 11–13; Amended Application for 
Certificate of Appealability and Brief in Support 26, 
Respondent-Appellee's Opposition to Pet. for En Banc Re-
hearing 9–11, and Respondent's Opposition to Application for 
Certifcate of Appealability 15–17 in No. 14–70030 (CA5); 
Amended Response to Motion for Relief from Judgment in 
No. 4:04–cv–03965 (SD Tex.), pp. 11–13. But the State's 
brief adopts a new position on this issue. The State now 
argues that those cases announced a “new rule” that, under 
Teague v. Lane, 489 U. S. 288 (1989) (plurality opinion), does 
not apply retroactively to cases (like Buck's) on collateral 
review. Brief for Respondent 38–40. Buck responds that 
Teague analysis applies only to new rules of criminal proce-
dure that govern trial proceedings—not new rules of habeas 
procedure that govern collateral proceedings—and that the 
State has in any event waived its Teague argument. Reply 
Brief 20. 

We agree that the argument has been waived. See Dan-
forth v. Minnesota, 552 U. S. 264, 289 (2008) (“States can 
waive a Teague defense . . . by failing to raise it in a timely 
manner . . . .”). It was not advanced in District Court, be-
fore the Fifth Circuit, or in the State's brief in opposition to 
Buck's petition for certiorari. Although we may reach the 
issue in our discretion, we have observed before that a 
State's failure to raise a Teague argument at the petition 
stage is particularly “signifcant” in deciding whether such 
an exercise of discretion is appropriate. Schiro v. Farley, 
510 U. S. 222, 228–229 (1994). When “a legal issue appears 
to warrant review, we grant certiorari in the expectation of 
being able to decide that issue.” Id., at 229. If we were to 
entertain the State's eleventh-hour Teague argument and 
fnd it persuasive, Buck's Strickland and Rule 60(b)(6) con-
tentions—the issues we thought worthy of review—would be 
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insulated from our consideration. We therefore decline to 
reach the Teague question and conclude that Martinez and 
Trevino apply to Buck's claim. We reach no broader deter-
mination concerning the application of these cases. 

C 

For the foregoing reasons, we conclude that Buck has dem-
onstrated both ineffective assistance of counsel under Strick-
land and an entitlement to relief under Rule 60(b)(6). It 
follows that the Fifth Circuit erred in denying Buck the COA 
required to pursue these claims on appeal. 

The judgment of the United States Court of Appeals for 
the Fifth Circuit is reversed, and the case is remanded for 
further proceedings consistent with this opinion. 

It is so ordered. 

Justice Thomas, with whom Justice Alito joins, 
dissenting. 

Having settled on a desired outcome, the Court bulldozes 
procedural obstacles and misapplies settled law to justify it. 
But the majority's focus on providing relief to petitioner in 
this particular case has at least one upside: Today's decision 
has few ramifcations, if any, beyond the highly unusual facts 
presented here. The majority leaves entirely undisturbed 
the black-letter principles of collateral review, ineffective as-
sistance of counsel, and Rule 60(b)(6) law that govern day-
to-day operations in federal courts. 

I 

In reversing the judgment below, the majority relies on 
three grounds: that the Fifth Circuit misapplied the standard 
for granting a certifcate of appealability (COA); that the 
District Court erroneously re jected petitioner 's Sixth 
Amendment ineffective-assistance-of-counsel claim; and that 
the District Court abused its discretion in rejecting petition-
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er's Federal Rule of Civil Procedure 60(b)(6) motion to re-
open the court's earlier judgment denying habeas relief. On 
each ground, the majority simply disagrees with the courts 
below over the application of the governing standard. The 
majority does not announce any new standards or suggest 
that the District Court or the Fifth Circuit applied the 
wrong standards altogether. See, e. g., ante, at 115 (“The 
court below phrased its determination in proper terms . . . ”). 
I agree with the majority that the courts below identifed 
the correct standards for all three of these inquiries. Con-
trary to the majority's conclusion, however, I would hold that 
they correctly applied those standards, too. 

A 

At the outset, the Court wrongly criticizes the Fifth Cir-
cuit for its application of the COA standard. A COA is 
warranted only if the district court's ruling is “debatable 
amongst jurists of reason.” Miller-El v. Cockrell, 537 U. S. 
322, 336 (2003). To answer this question, a court must con-
duct a “general assessment” of the merits of a defendant's 
claim. Ibid. The majority faults the Fifth Circuit for con-
cluding outright that petitioner “ ̀ has not shown extraordi-
nary circumstances that would permit relief under [Rule] 
60(b)(6).' ” Ante, at 116 (quoting Buck v. Stephens, 623 Fed. 
Appx. 668, 669 (CA5 2015)). In the majority's view, the 
existence of extraordinary circumstances represents an “ul-
timate merits determinatio[n] the panel should not have 
reached.” Ante, at 116. Instead, according to the majority, 
the panel should have limited itself to the threshold question 
whether the merits were debatable. 

The majority's criticism of the Fifth Circuit is misplaced. 
A court may grant a COA even if it might ultimately con-
clude that the underlying claim is meritless, so long as the 
claim is debatable. Miller-El, supra, at 336. But to deny 
a COA, a court must necessarily conclude that the claim is mer-
itless. A reviewing court cannot determine that a claim is in-
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disputably meritless (that is, nondebatable) without frst de-
ciding that it is meritless. See Slack v. McDaniel, 529 U. S. 
473, 484 (2000) (“Where a plain procedural bar is present and 
the district court is correct to invoke it to dispose of the case,” 
the claim is not debatable (emphasis added)); Weeks v. Ange-
lone, 528 U. S. 225, 231, 234 (2000) (affrming denial of COA 
after determining that petitioner's claim was meritless). 

In concluding that petitioner's claims were indisputably 
meritless as a prelude to denying the COA, the Fifth Circuit 
thus adopted the approach that courts must take in denying 
a COA. The majority might disagree with the conclusion 
that petitioner's claims are indisputably meritless, but its 
criticism of the Fifth Circuit's approach is most certainly 
misguided. The majority's contrary approach would pre-
vent a court of appeals from denying a COA in any case, 
an outcome that Congress and our precedents have plainly 
foreclosed. See 28 U. S. C. § 2253(c)(2) (COA warranted only 
if petitioner makes “a substantial showing of the denial of a 
constitutional right”); Miller-El, supra, at 337 (The “issu-
ance of a COA must not be pro forma or a matter of course”). 
The majority's comment that “[u]ntil the prisoner secures a 
COA, the court of appeals may not rule on the merits of his 
case,” ante, at 115, should not be taken at face value. 

In any event, after chastising the Court of Appeals for 
making an end run around the COA standard in order to 
reach the merits of petitioner's Rule 60(b) claim, the Court 
does precisely that. See ante, at 128 (“[W]e conclude that 
Buck has demonstrated . . . an entitlement to relief under 
Rule 60(b)(6)”). Astonishingly, the Court also decides the 
merits of petitioner's Sixth Amendment claim—an issue that 
was not even “addressed by the Fifth Circuit.” Ante, at 
118; see ante, at 128 (“Buck has demonstrated . . . ineffective 
assistance of counsel under Strickland [v. Washington, 466 
U. S. 668 (1984)]”). 

After reaching out to adjudicate the merits, the Court re-
lies on its merits disposition to justify reversing the Fifth 
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Circuit's denial of a COA. Ante, at 128 (“It follows that the 
Fifth Circuit erred in denying Buck the COA required to 
pursue these claims on appeal” (emphasis added)). This un-
apologetic course reversal—made without so much as a hint 
of the irony—is striking. The majority also has things just 
backwards. It criticizes the Fifth Circuit for undertaking a 
merits inquiry to deny a COA (when such an inquiry is re-
quired) and then it conducts a merits inquiry to decide that 
petitioner's claim is debatable (when such an inquiry is 
inappropriate). 

B 

The Court's application of the standard in Strickland v. 
Washington, 466 U. S. 668 (1984), is similarly misguided. In 
particular, the Court erroneously fnds that petitioner's claim 
satisfes Strickland's second prong, which requires a defend-
ant to show that his counsel's mistake materially prejudiced 
his defense. Prejudice exists only when correcting the al-
leged error would have produced a “substantial” likelihood 
of a different result. Harrington v. Richter, 562 U. S. 86, 
111–112 (2011). Here, the sentence of death hinged on the 
jury's fnding that petitioner posed a threat of future danger-
ousness. Texas' standard for making such a fnding is not 
diffcult to satisfy: “The facts of the offense alone may be 
suffcient to sustain the jury's fnding of future dangerous-
ness,” and “[a] jury may also infer a defendant's future dan-
gerousness from evidence showing a lack of remorse.” Bun-
tion v. State, 482 S. W. 3d 58, 66–67 (Tex. Crim. App. 2016). 

The majority neglects even to mention the relevant legal 
standard in Texas, relying instead on rhetoric and specula-
tion to craft a fnding of prejudice. But the prosecution's 
evidence of both the heinousness of petitioner's crime and 
his complete lack of remorse was overwhelming. Accord-
ingly, Dr. Quijano's “de minimis” racial testimony, Buck v. 
Stephens, 2014 WL 11310152, *5 (SD Tex., Aug. 29, 2014), did 
not prejudice petitioner. 
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First, the facts leave no doubt that this crime was premed-
itated and cruel. The Court recites defense testimony de-
scribing the killing spree here as a “crime of passion,” ante, 
at 106 (internal quotation marks omitted), but the record be-
lies that characterization. The rampage occurred at the 
home of Debra Gardner, petitioner's ex-girlfriend. Prior to 
the shooting, petitioner called her house. His stepsister, 
Phyllis Taylor, answered, and petitioner asked to speak with 
Gardner. Gardner declined, and petitioner hung up. Peti-
tioner then retrieved a shotgun and rife, loaded both guns, 
and drove 28 miles to Gardner's house. Upon arrival, he 
broke down the door and opened fre without provocation. 
The shooting did not occur in the heat of the moment. 

In addition to describing this as a crime of passion, the 
majority also parrots defense testimony that petitioner's vio-
lence was limited to “the context of romantic relationships.” 
Ante, at 120. But this assertion is also quite wrong. Upon 
entering Gardner's house, petitioner frst shot at an acquaint-
ance, Harold Ebnezer. He next approached his stepsister, 
Taylor, who was seated on the couch. He said, “ ̀ I'm going 
to shoot your ass too. ' ” App. 82a. She begged him, 
“ ̀ Duane, please don't shoot me. I'm your sister. I don't 
deserve to be shot. Remember I do have children.' ” Id., 
at 83a. Petitioner ignored her pleas, placed the gun on her 
chest, and shot her. Petitioner does not claim that he was 
in a romantic relationship with either Ebnezer or Taylor. 

After shooting Taylor, petitioner cornered one of Gard-
ner's friends, Kenneth Butler, and shot him, as well. He 
then exited the house and chased Gardner into the middle of 
the street. She turned to him and pleaded, “ ̀ Please don't 
shoot me. Please don't shoot me. Why are you doing this 
in front of my kids?' ” Id., at 104a. Her son, Devon, 
watched from the sidewalk. Her daughter, Shennel, begged 
petitioner to spare her mother and even attempted to re-
strain him. Petitioner pointed the gun at Gardner and said, 
“ ̀ I'm going to shoot you. I'm going to shoot your A[ss].' ” 
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Id., at 117a. He then did so. The fight path of the bullet 
suggests that Gardner was on her knees when petitioner 
shot her. 

Second, the evidence of petitioner's lack of remorse, 
largely ignored by the majority, is startling. After shooting 
Gardner, petitioner walked back to his car and placed the 
frearms in the trunk. He then returned to taunt Gardner 
where she lay mortally wounded and bleeding in the street. 
He said, “ ̀ It ain't funny now. You ain't laughing now.' ” 
Id., at 106a. Police arrived shortly thereafter and arrested 
him. In the patrol car, petitioner was “laughing and joking 
and taunting.” Id., at 71a. He continued to smile and laugh 
during the drive to the police station. When one of the off-
cers informed petitioner that he did not fnd the situation 
humorous, petitioner replied that “ ̀ [t]he bitch got what she 
deserved.' ” Id., at 135a. He remained happy and upbeat 
for the remainder of the drive, even commenting that he was 
going to heaven because God had already forgiven him. 

C 

Finally, the majority incorrectly concludes that the Dis-
trict Court erred in denying petitioner's motion under Rule 
60(b)(6), which permits district courts to reopen otherwise 
final judgments only in “extraordinary circumstances.” 
Ackermann v. United States, 340 U. S. 193, 199 (1950). Al-
though the majority pays lipservice to the fact that the Dis-
trict Court's decision on this point is subject to “limited and 
deferential appellate review,” Gonzalez v. Crosby, 545 U. S. 
524, 535 (2005); see ante, at 122–123, it proceeds to conduct 
a de novo review. Indeed, the majority references the Dis-
trict Court's analysis only once in the entire section of its 
opinion addressing Rule 60(b)(6). But the question is not 
whether this Court thinks the circumstances are extraordi-
nary; the question is whether reasonable jurists would de-
bate that the District Court abused its discretion in reaching 
the equitable, highly factbound conclusion that they are not. 
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Particularly in light of our admonition that such circum-
stances “will rarely occur in the habeas context,” 545 U. S., 
at 535, I think it is not debatable that the District Court 
acted within its discretion in denying Rule 60(b)(6) relief 
here. 

In reversing the Fifth Circuit, the centerpiece of the 
Court's analysis is its observation that “ ̀ [d]iscrimination on 
the basis of race, odious in all aspects, is especially pernicious 
in the administration of justice.' ” Ante, at 124 (quoting 
Rose v. Mitchell, 443 U. S. 545, 555 (1979)). I agree that 
racial classifcations are categorically impermissible under 
the Equal Protection Clause—but petitioner is not raising an 
equal protection claim. The many precedents the Court 
cites interpreting that Clause are therefore beside the point. 
Instead, petitioner is claiming that his case presents extra-
ordinary circumstances under Rule 60(b)(6). The majority 
identifes no precedents regarding race in the Rule 60(b)(6) 
context. And certainly nothing in the text or history of 
Rule 60(b)(6)—unlike the text and history of the Equal Pro-
tection Clause—suggests that race-based claims demand 
unique solicitude in this context. At the very least, the Dis-
trict Court did not abuse its discretion in determining that 
they do not.1 

In a similar vein, the majority suggests that the use of 
race in petitioner's capital proceeding injured the public's 
confdence in the integrity of our judicial system. Ante, at 
124. This argument cannot be squared with the District 
Court's fnding that the challenged racial testimony was “de 
minimis.” 2014 WL 11310152, *5. It also ignores the fact 
that petitioner's own counsel elicited the testimony. The 
majority obscures this point by citing cases concerning al-

1 That is especially true given that Dr. Quijano's testimony is relevant 
to the Rule 60(b)(6) inquiry, under the majority's reasoning, only insofar 
as it was prejudicial. See ante, at 123 (“[O]ur holding on prejudice makes 
clear that Buck may have been sentenced to death in part because of his 
race”). As I have explained, the testimony was not prejudicial. 
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leged racial discrimination by an agent of the state. See 
ante, at 124 (citing, e. g., Davis v. Ayala, 576 U. S. 257 (2015) 
(addressing the prosecutor's use of peremptory strikes and 
holding that any constitutional error was harmless)). 
There, the injury to public confdence derives from the fact 
that the government itself is discriminating against the de-
fendant. The same cannot be said, however, when defense 
counsel introduces harmful testimony or makes a bad strate-
gic choice.2 

In conjunction with its observations about race, the Court 
notes that the Texas attorney general, in response to similar 
testimony from Dr. Quijano in another case, issued a press 
release decrying the use of race in the justice system and 
subsequently waived all procedural obstacles to resentencing 
in several cases in which Dr. Quijano testifed. But Texas 
had good reason for treating this case differently from the 
others. Of those cases, this is the only one where “it can be 
said that the responsibility for eliciting the offensive testi-
mony lay squarely with the defense.” Buck v. Thaler, 565 
U. S. 1022, 1025 (2011) (Alito, J., statement respecting denial 
of certiorari). 

Lastly, the Court belittles Texas' claimed interest in fnal-
ity. In the majority's view, Texas effectively forfeited its 
fnality interest when it waived its procedural defenses in 
purportedly similar cases. See ante, at 126. But Texas did 
not waive its procedural defenses in this case, and, in any 
event, Texas is not alone in possessing an interest in the 
fnality of petitioner's sentence. Society at large has the 
same interest. Finality advances values “essential to the 
operation of our criminal justice system.” Teague v. Lane, 
489 U. S. 288, 309 (1989) (plurality opinion). It promotes the 
law's deterrent effect; it provides peace of mind to a wrong-

2 Although the prosecution on cross-examination asked Dr. Quijano a 
single question about his views on race, the question arose in the course 
of canvassing his expert report, and did not extend beyond the testimony 
already elicited by the defense. App. 170a. 
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doer's victims; it promotes public confdence in the justice 
system; it conserves limited public resources; and it ensures 
the clarity of legal rights and statuses. 

The Court's fnality analysis also ignores the lengthy pas-
sage of time (nearly eight years) between the District 
Court's original rejection of habeas relief in this case and 
petitioner's fling of the instant Rule 60(b)(6) motion. See 
Gonzalez, 545 U. S., at 542, n. 4 (Stevens, J., dissenting) (“In 
cases where signifcant time has elapsed between a habeas 
judgment and the relevant change in procedural law, it would 
be within a district court's discretion to leave such a judg-
ment in repose”). Permitting a defendant to fle a Rule 
60(b) motion years after the fact functionally eviscerates the 
statute of limitations contained in the Antiterrorism and Ef-
fective Death Penalty Act of 1996, thereby undermining its 
purpose of “lend[ing] fnality to state court judgments within 
a reasonable time.” Day v. McDonough, 547 U. S. 198, 205– 
206 (2006) (internal quotation marks omitted). 

II 

Despite its errors, today's opinion should have little effect 
on the broader law, for two reasons. For one thing, the 
Court's reasoning is highly factbound, and the facts pre-
sented here are unlikely to arise again. For another, al-
though the majority misapplies settled principles, it does not 
purport to actually alter any of those principles. 

A 

This is an unusual case, and the majority's single-minded 
focus on according relief to this petitioner on these facts nat-
urally limits the reach of its decision. In cases presenting 
different facts, today's decision will provide little guidance. 
The Court's ultimate conclusion relies on the convergence of 
three critical factors that will rarely, if ever, recur. See 
ante, at 121 (describing this case as involving an “unusual 
confuence of factors” that together create a “perfect storm”). 
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First, the Court places special weight on the fact that this 
is a capital case. See, e. g., ante, at 125 (noting “the capital 
nature of this case” as a factor favoring Rule 60(b)(6) relief 
(internal quotation marks omitted)). Second, the Court 
notes that the testimony at issue was expressly racial and 
suggested that petitioner was more deserving of the death 
penalty because he is black. See, e. g., ante, at 123 (“Buck 
may have been sentenced to death in part because of his 
race. . . . [T]his is a disturbing departure from a basic premise 
of our criminal justice system”).3 Third, the Court explains 
that the state attorney general took the “remarkable steps,” 
ante, at 125, of publicly declaring that Dr. Quijano's testimony 
in this case was inappropriate and waiving all procedural 
defenses to resentencing in similar cases. See, e. g., ante, 
at 124 (“The extraordinary nature of this case is confrmed 
by what the State itself did in response to Dr. Quijano's 
testimony”). 

B 

The effect of today's decision is also limited for a second 
reason. Although the majority misapplies many existing 
doctrines, it refrains from announcing any new principles of 
law. In particular, it leaves untouched—and courts should 
accordingly continue to apply as usual—established princi-
ples governing collateral review, ineffective-assistance-of-
counsel claims, and Rule 60(b)(6) motions. 

At the outset, the opinion leaves intact Miller-El's well-
worn COA standard for habeas petitions: Courts of appeals 
should deny applications when the district court's ruling is 
not “debatabl[y]” wrong. 537 U. S., at 336; see ante, at 115. 
“A prisoner seeking a COA must prove something more than 

3 Dr. Quijano also testifed that petitioner was more likely to be danger-
ous in the future because he is male. Petitioner does not claim that this 
testimony renders his case extraordinary, and the Court does not so hold. 
Any such claim would fnd no support in today's decision, given the impor-
tance of the racial nature of the testimony at issue to the Court's 
reasoning. 
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the absence of frivolity or the existence of mere good faith 
on his or her part.” 537 U. S., at 338 (internal quotation 
marks omitted). Courts have substantial discretion in de-
ciding how to structure this inquiry. See ante, at 117 (“We 
do not mean to specify what procedures may be appropriate 
in every case”). 

The Court also reaffrms the “ ̀ highly deferential' ” charac-
ter of the Strickland standard. Harrington, 562 U. S., at 
105 (quoting Strickland, 466 U. S., at 689); see, e. g., ante, at 
118 (frst prong of Strickland “sets a high bar”). Courts 
applying Strickland must respect “the constitutionally pro-
tected independence of counsel and the wide latitude counsel 
must have in making tactical decisions.” Cullen v. Pinhol-
ster, 563 U. S. 170, 195 (2011) (internal quotation marks and 
alteration omitted). Counsel should be “strongly presumed 
to have rendered adequate assistance and made all signif-
cant decisions in the exercise of reasonable professional judg-
ment.” Id., at 189 (internal quotation marks omitted). 
And a defendant can show prejudice only if the likelihood 
of a different result would have been “substantial, not just 
conceivable.” Harrington, supra, at 112. 

Perhaps most signifcantly, the test for reopening judg-
ments under Rule 60(b)(6) remains the same. A “ ̀ very 
strict interpretation of Rule 60(b) is essential if the fnality 
of judgments is to be preserved.' ” Gonzalez, supra, at 535 
(quoting Liljeberg v. Health Services Acquisition Corp., 486 
U. S. 847, 873 (1988) (Rehnquist, C. J., dissenting)). A dis-
trict court may grant relief only if the movant can show “ex-
traordinary circumstances,” which “will rarely occur in the 
habeas context.” 545 U. S., at 535 (internal quotation marks 
omitted); see ante, at 112–113. A change in law alone is not 
enough. See 545 U. S., at 536–537. And a district court's 
decision to deny relief is subject to only “limited and deferen-
tial” appellate review. Id., at 535. 

Although petitioner argues that the change in law effected 
by Martinez v. Ryan, 566 U. S. 1 (2012), and Trevino v. Tha-
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ler, 569 U. S. 413 (2013), is central to the Rule 60(b)(6) in-
quiry, see Brief for Petitioner 56; Reply Brief 19, the Court 
does not even count those decisions in its tally of extraordi-
nary circumstances. Instead, it treats a potentially viable 
Martinez claim as a “precondition” to relief. Ante, at 126. 
This makes sense: Unless petitioner has the ability to invoke 
Martinez and Trevino, reopening the judgment would be fu-
tile. For those in petitioner's position, the absence of a po-
tentially valid Martinez claim is disqualifying, but the pres-
ence of one does nothing to demonstrate the existence of 
extraordinary circumstances. 

III 

Finally, the Court's opinion does not require the lower 
courts to refexively accord relief to petitioner on remand. 
In order to succeed under Martinez and Trevino, petitioner 
must establish that his state habeas counsel was constitu-
tionally ineffective for failing to raise a Strickland claim as 
to his trial counsel. Today's decision does not address that 
showing, and the court on remand should not treat it as a 
foregone conclusion. 

I respectfully dissent. 
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LIFE TECHNOLOGIES CORP. et al. v. PROMEGA 
CORP. 

certiorari to the united states court of appeals for 
the federal circuit 

No. 14–1538. Argued December 6, 2016—Decided February 22, 2017 

Respondent Promega Corporation sublicensed the Tautz patent, which 
claims a toolkit for genetic testing, to petitioner Life Technologies Cor-
poration and its subsidiaries (collectively Life Technologies) for the man-
ufacture and sale of the kits for use in certain licensed law enforcement 
felds worldwide. One of the kit's fve components, an enzyme known 
as the Taq polymerase, was manufactured by Life Technologies in the 
United States and then shipped to the United Kingdom, where the four 
other components were made, for combination there. When Life Tech-
nologies began selling the kits outside the licensed felds of use, Pro-
mega sued, claiming that patent infringement liability was triggered 
under § 271(f)(1) of the Patent Act, which prohibits the supply from the 
United States of “all or a substantial portion of the components of a 
patented invention” for combination abroad. The jury returned a ver-
dict for Promega, but the District Court granted Life Technologies' mo-
tion for judgment as a matter of law, holding that § 271(f)(1)'s phrase 
“all or a substantial portion” did not encompass the supply of a single 
component of a multicomponent invention. The Federal Circuit re-
versed. It determined that a single important component could consti-
tute a “substantial portion” of the components of an invention under 
§ 271(f)(1) and found the Taq polymerase to be such a component. 

Held: The supply of a single component of a multicomponent invention for 
manufacture abroad does not give rise to § 271(f)(1) liability. Pp. 145– 
152. 

(a) Section 271(f)(1)'s phrase “substantial portion” refers to a quanti-
tative measurement. Although the Patent Act itself does not defne the 
term “substantial,” and the term's ordinary meaning may refer either 
to qualitative importance or to quantitatively large size, the statutory 
context points to a quantitative meaning. Neighboring words “all” and 
“portion” convey a quantitative meaning, and nothing in the neighboring 
text points to a qualitative interpretation. Moreover, a qualitative 
reading would render the modifying phrase “of the components” unnec-
essary the frst time it is used in § 271(f)(1). Only the quantitative ap-
proach thus gives meaning to each statutory provision. 

Promega's proffered “case-specifc approach,” which would require a 
factfnder to decipher whether the components at issue are a “substan-
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tial portion” under either a qualitative or a quantitative test, is rejected. 
Tasking juries with interpreting the statute's meaning on an ad hoc 
basis would only compound, not resolve, the statute's ambiguity. And 
Promega's proposal to adopt an analytical framework that accounts for 
both the components' quantitative and qualitative aspects is likely to 
complicate rather than aid the factfnder's review. Pp. 145–149. 

(b) Under a quantitative approach, a single component cannot consti-
tute a “substantial portion” triggering § 271(f)(1) liability. This conclu-
sion is reinforced by § 271(f)'s text, context, and structure. Section 
271(f)(1) consistently refers to the plural “components,” indicating that 
multiple components make up the substantial portion. Reading 
§ 271(f)(1) to cover any single component would also leave little room 
for § 271(f)(2), which refers to “any component,” and would undermine 
§ 271(f)(2)'s express reference to a single component “especially made or 
especially adapted for use in the invention.” The better reading allows 
the two provisions to work in tandem and gives each provision its 
unique application. Pp. 149–151. 

(c) The history of § 271(f) further bolsters this conclusion. Congress 
enacted § 271(f) in response to Deepsouth Packing Co. v. Laitram Corp., 
406 U. S. 518, to fll a gap in the enforceability of patent rights by reach-
ing components that are manufactured in the United States but assem-
bled overseas. Consistent with Congress' intent, a supplier may be lia-
ble under § 271(f)(1) for supplying from the United States all or a 
substantial portion of the components of the invention or under 
§ 271(f)(2) for supplying a single component if it is especially made or 
especially adapted for use in the invention and not a staple article or 
commodity. But, as here, when a product is made abroad and all com-
ponents but a single commodity article are supplied from abroad, the 
activity is outside the statute's scope. Pp. 151–152. 

773 F. 3d 1338, reversed and remanded. 

Sotomayor, J., delivered the opinion of the Court, in which Kennedy, 
Ginsburg, Breyer, and Kagan, JJ., joined, and in which Thomas and 
Alito, JJ., joined as to all but Part II–C. Alito, J., fled an opinion con-
curring in part and concurring in the judgment, in which Thomas, J., 
joined, post, p. 152. Roberts, C. J., took no part in the decision of the 
case. 

Carter G. Phillips argued the cause for petitioners. With 
him on the briefs was Robert N. Hochman. 

Zachary D. Tripp argued the cause for the United States 
as amicus curiae urging reversal. With him on the brief 



142 LIFE TECHNOLOGIES CORP. v. PROMEGA CORP. 

Opinion of the Court 

were Acting Solicitor General Gershengorn, Principal Dep-
uty Assistant Attorney General Mizer, Deputy Solicitor 
General Stewart, Mark R. Freeman, Sarah T. Har ris, 
Thomas W. Krause, Scott C. Weidenfeller, and Monica B. 
Lateef. 

Seth P. Waxman argued the cause for respondent. With 
him on the brief were Thomas G. Saunders, Mark C. Flem-
ing, and Eric F. Fletcher.* 

Justice Sotomayor delivered the opinion of the Court. 

This case concerns the intersection of international supply 
chains and federal patent law. Section 271(f)(1) of the 
Patent Act of 1952 prohibits the supply from the United 
States of “all or a substantial portion” of the components 
of a patented invention for combination abroad. 35 U. S. C. 
§ 271(f)(1). We granted certiorari to determine whether a 
party that supplies a single component of a multicomponent 
invention for manufacture abroad can be held liable for in-
fringement under § 271(f)(1). 579 U. S. 927 (2016). We hold 
that a single component does not constitute a substantial 
portion of the components that can give rise to liability 
under § 271(f)(1). Because only a single component of the 
patented invention at issue here was supplied from the 
United States, we reverse and remand. 

*Briefs of amici curiae urging reversal were fled for Agilent Technolo-
gies, Inc., by John M. Griem, Jr., Judith M. Wallace, and Bradford Paul 
Schmidt; for the Bundesverband der Deutschen Industrie e. V. et al. by 
Ronald J. Mann; and for Intellectual Property Professors by Timothy R. 
Holbrook, pro se. 

Briefs of amici curiae urging affrmance were fled for the New York 
Intellectual Property Law Association by Irena Royzman, Walter E. Han-
ley, Jr., Robert J. Rando, and Robert M. Isackson; and for the Wisconsin 
Alumni Research Foundation by Jennifer L. Gregor and Shane Delsman. 

Briefs of amici curiae were fled for the American Intellectual Property 
Law Association by Doris Johnson Hines, Denise W. DeFranco, and Pier 
D. DeRoo; and for the Intellectual Property Owners Association by Paul 
H. Berghoff, Kevin H. Rhodes, and Steven W. Miller. 
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I 

A 

We begin with an overview of the patent in dispute. Al-
though the science behind the patent is complex, a basic un-
derstanding suffces to resolve the question presented by 
this case. 

The Tautz patent, U. S. Reissue Patent No. RE 37,984, 
claims a toolkit for genetic testing.1 The kit is used to take 
small samples of genetic material—in the form of nucleotide 
sequences that make up the molecule deoxyribonucleic acid 
(commonly referred to as “DNA”)—and then synthesize mul-
tiple copies of a particular nucleotide sequence. This proc-
ess of copying, known as amplifcation, generates DNA pro-
fles that can be used by law enforcement agencies for 
forensic identifcation and by clinical and research institu-
tions around the world. For purposes of this litigation, the 
parties agree that the kit covered by the Tautz patent con-
tains fve components: (1) a mixture of primers that mark 
the part of the DNA strand to be copied; (2) nucleotides for 
forming replicated strands of DNA; (3) an enzyme known as 
Taq polymerase; (4) a buffer solution for the amplifcation; 
and (5) control DNA.2 

Respondent Promega Corporation was the exclusive li-
censee of the Tautz patent. Petitioner Life Technologies 
Corporation manufactured genetic testing kits.3 During the 

1 The Tautz patent expired in 2015. The litigation thus concerns past 
acts of infringement only. 

2 Because the parties here agree that the patented invention is made up 
of only these fve components, we do not consider how to identify the 
“components” of a patent or whether and how that inquiry relates to the 
elements of a patent claim. 

3 Applied Biosystems, LLC, and Invitrogen IP Holdings, Inc., are also 
petitioners in this proceeding and are wholly owned subsidiaries of Life 
Technologies Corporation. The agreement at issue here was originally 
between Promega and Applied Biosystems. 773 F. 3d 1338, 1344, n. 3 (CA 
Fed. 2014). 
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timeframe relevant here, Promega sublicensed the Tautz pat-
ent to Life Technologies for the manufacture and sale of the 
kits for use in certain licensed law enforcement felds world-
wide. Life Technologies manufactured all but one compo-
nent of the kits in the United Kingdom. It manufactured 
that component—the Taq polymerase—in the United States. 
Life Technologies shipped the Taq polymerase to its United 
Kingdom facility, where it was combined with the other four 
components of the kit. 

Four years into the agreement, Promega sued Life Tech-
nologies on the grounds that Life Technologies had infringed 
the patent by selling the kits outside the licensed felds 
of use to clinical and research markets. As relevant here, 
Promega alleged that Life Technologies' supply of the Taq 
polymerase from the United States to its United Kingdom 
manufacturing facilities triggered liability under § 271(f)(1). 

B 

At trial, the parties disputed the scope of § 271(f)(1)'s pro-
hibition against supplying all or a substantial portion of the 
components of a patented invention from the United States 
for combination abroad. Section 271(f)(1)'s full text reads: 

“Whoever without authority supplies or causes to be 
supplied in or from the United States all or a substantial 
portion of the components of a patented invention, 
where such components are uncombined in whole or in 
part, in such manner as to actively induce the combina-
tion of such components outside of the United States in 
a manner that would infringe the patent if such combina-
tion occurred within the United States, shall be liable as 
an infringer.” 

The jury returned a verdict for Promega, fnding that Life 
Technologies had willfully infringed the patent. Life Tech-
nologies then moved for judgment as a matter of law, contend-
ing that § 271(f)(1) did not apply to its conduct because the 
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phrase “all or a substantial portion” does not encompass the 
supply of a single component of a multicomponent invention. 

The District Court granted Life Technologies' motion. 
The court agreed that there could be no infringement under 
§ 271(f)(1) because Promega's evidence at trial “showed at 
most that one component of all of the accused products, [the 
Taq] polymerase, was supplied from the United States.” 
2012 WL 12862829, *3 (WD Wis., Sept. 13, 2012) (Crabb, J.). 
Section 271(f)(1)'s reference to “a substantial portion of the 
components,” the District Court ruled, does not embrace the 
supply of a single component. Id., at *5. 

The Court of Appeals for the Federal Circuit reversed and 
reinstated the jury's verdict fnding Life Technologies liable 
for infringement.4 773 F. 3d 1338, 1353 (2014). As relevant 
here, the court held that “there are circumstances in which a 
party may be liable under § 271(f)(1) for supplying or causing 
to be supplied a single component for combination outside the 
United States.” Ibid. The Federal Circuit concluded that 
the dictionary defnition of “substantial” is “important” or 
“essential,” which it read to suggest that a single important 
component can be a “ ̀ substantial portion of the compo-
nents' ” of a patented invention. Ibid. Relying in part on 
expert trial testimony that the Taq polymerase is a “ ̀ main' ” 
and “ ̀ major' ” component of the kits, the court ruled that the 
single Taq polymerase component was a substantial compo-
nent as the term is used in § 271(f)(1). Id., at 1356. 

II 
The question before us is whether the supply of a single 

component of a multicomponent invention is an infringing act 
under 35 U. S. C. § 271(f)(1). We hold that it is not. 

4 Chief Judge Prost dissented from the majority's conclusion with re-
spect to the “active inducement” element of 35 U. S. C. § 271(f)(1). 773 
F. 3d, at 1358–1360. Neither that question, nor any of the Federal Cir-
cuit's conclusions regarding Life Technologies' liability under § 271(a) or 
infringement of four additional Promega patents, see id., at 1341, is before 
us. See 579 U. S. 927 (2016). 
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A 

The threshold determination to be made is whether 
§ 271(f)(2)'s requirement of “a substantial portion” of the 
components of a patented invention refers to a quantitative 
or qualitative measurement. Life Technologies and the 
United States argue that the text of § 271(f)(1) establishes a 
quantitative threshold, and that the threshold must be 
greater than one. Promega defends the Federal Circuit's 
reading of the statute, arguing that a “substantial portion” 
of the components includes a single component if that compo-
nent is suffciently important to the invention. 

We look frst to the text of the statute. Sebelius v. Cloer, 
569 U. S. 369, 376 (2013). The Patent Act itself does not de-
fne the term “substantial,” and so we turn to its ordinary 
meaning. Ibid. Here we fnd little help. All agree the 
term is ambiguous and, taken in isolation, might refer to an 
important portion or to a large portion. Brief for Petition-
ers 16; Brief for Respondent 18; Brief for United States as 
Amicus Curiae 12. “Substantial,” as it is commonly under-
stood, may refer either to qualitative importance or to quan-
titatively large size. See, e. g., Webster's Third New Inter-
national Dictionary 2280 (defs. 1c, 2c) (1981) (Webster's 
Third) (“important, essential,” or “considerable in amount, 
value, or worth”); 17 Oxford English Dictionary 67 (defs. 5a, 
9) (2d ed. 1989) (OED) (“That is, constitutes, or involves an 
essential part, point, or feature; essential, material,” or “Of 
ample or considerable amount, quantity, or dimensions”). 

The context in which “substantial” appears in the statute, 
however, points to a quantitative meaning here. Its neigh-
boring terms are the frst clue. “[A] word is given more 
precise content by the neighboring words with which it 
is associated.” United States v. Williams, 553 U. S. 285, 
294 (2008). Both “all” and “portion” convey a quantitative 
meaning. “All” means the entire quantity, without refer-
ence to relative importance. See, e. g., Webster's Third 54 
(defs. 1a, 2a, 3) (“that is the whole amount or quantity of,” 
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or “every member or individual component of,” or “the whole 
number or sum of”); 1 OED 324 (def. 2) (“The entire number 
of; the individual components of, without exception”). “Por-
tion” likewise refers to some quantity less than all. Web-
ster's Third 1768 (defs. 1, 3a) (“an individual's part or share of 
something,” or “a part of a whole”); 12 OED 154, 155 (defs. 1a, 
5a) (“The part (of anything) allotted or belonging to one per-
son,” or “A part of any whole”). Conversely, there is nothing 
in the neighboring text to ground a qualitative interpretation. 

Moreover, the phrase “substantial portion” is modifed by 
“of the components of a patented invention.” It is the sup-
ply of all or a substantial portion “of the components” of a 
patented invention that triggers liability for infringement. 
But if “substantial” has a qualitative meaning, then the more 
natural way to write the opening clause of the provision 
would be to not reference “the components” at all. Instead, 
the opening clause of § 271(f)(1) could have triggered liability 
for the supply of “all or a substantial portion of . . . a pat-
ented invention, where [its] components are uncombined in 
whole or in part.” A qualitative reading would render the 
phrase “of the components” unnecessary the frst time it is 
used in § 271(f)(1). Whenever possible, however, we should 
favor an interpretation that gives meaning to each statutory 
provision. See Hibbs v. Winn, 542 U. S. 88, 101 (2004). 
Only the quantitative approach does so here. Thus, “sub-
stantial,” in the context of § 271(f)(1), is most reasonably read 
to connote a quantitative measure. 

Promega argues that a quantitative approach is too nar-
row, and invites the Court to instead adopt a “case-specifc” 
approach that would require a factfnder to decipher whether 
the components at issue are a “substantial portion” under 
either a qualitative or quantitative test. Brief for Respond-
ent 17, 42. We decline to do so. Having determined the 
phrase “substantial portion” is ambiguous, our task is to re-
solve that ambiguity, not to compound it by tasking juries 
across the Nation with interpreting the meaning of the stat-
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ute on an ad hoc basis. See, e. g., Robinson v. Shell Oil Co., 
519 U. S. 337, 345–346 (1997). 

As a more general matter, moreover, we cannot accept 
Promega's suggestion that the Court adopt a different ana-
lytical framework entirely—one that accounts for both the 
quantitative and qualitative aspects of the components. 
Promega reads § 271(f)(1) to mean that the answer to 
whether a given portion of the components is “substantial” 
depends not only on the number of components involved but 
also on their qualitative importance to the invention overall. 
At frst blush, there is some appeal to the idea that, in close 
cases, a subjective analysis of the qualitative importance of 
a component may help determine whether it is a “substantial 
portion” of the components of a patent. But, for the reasons 
discussed above, the statute's structure provides little sup-
port for a qualitative interpretation of the term.5 

Nor would considering the qualitative importance of a 
component necessarily help resolve close cases. To the con-
trary, it might just as easily complicate the factfnder's re-
view. Surely a great many components of an invention (if 
not every component) are important. Few inventions, in-
cluding the one at issue here, would function at all without 
any one of their components. Indeed, Promega has not iden-
tifed any component covered by the Tautz patent that would 
not satisfy Promega's “importance” litmus test.6 How are 
courts—or, for that matter, market participants attempting 
to avoid liability—to determine the relative importance of 

5 The examples Promega provides of other statutes' use of the terms 
“substantial” or “signifcant” are inapposite. See Brief for Respondent 
19–20. The text of these statutes, which arise in different statutory 
schemes with diverse purposes and structures, differs in material ways 
from the text of § 271(f)(1). The Tax Code, for instance, refers to “a sub-
stantial portion of a return,” 26 U. S. C. § 7701(a)(36)(A), not to “a substan-
tial portion of the entries of a return.” 

6 Life Technologies' expert described the Taq polymerase as a “main” 
component. App. 160. The expert also described two other components 
the same way. Ibid. 
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the components of an invention? Neither Promega nor the 
Federal Circuit offers an easy way to make this decision. 
Accordingly, we conclude that a quantitative interpretation 
hews most closely to the text of the statute and provides an 
administrable construction. 

B 

Having determined that the term “substantial portion” re-
fers to a quantitative measurement, we must next decide 
whether, as a matter of law, a single component can ever 
constitute a “substantial portion” so as to trigger liability 
under § 271(f)(1). The answer is no. 

As before, we begin with the text of the statute. Section 
271(f)(1) consistently refers to “components” in the plural. 
The section is targeted toward the supply of all or a substan-
tial portion “of the components,” where “such components” 
are uncombined, in a manner that actively induces the com-
bination of “such components” outside the United States. 
Text specifying a substantial portion of “components,” plu-
ral, indicates that multiple components constitute the sub-
stantial portion. 

The structure of § 271(f) reinforces this reading. Section 
271(f)(2), which is § 271(f)(1)'s companion provision, reads as 
follows: 

“Whoever without authority supplies or causes to be 
supplied in or from the United States any component of 
a patented invention that is especially made or espe-
cially adapted for use in the invention and not a staple 
article or commodity of commerce suitable for substan-
tial noninfringing use, where such component is uncom-
bined in whole or in part, knowing that such component 
is so made or adapted and intending that such compo-
nent will be combined outside of the United States in a 
manner that would infringe the patent if such combina-
tion occurred within the United States, shall be liable as 
an infringer.” 
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Reading § 271(f)(1) to refer to more than one component 
allows the two provisions to work in tandem. Whereas 
§ 271(f)(1) refers to “components,” plural, § 271(f)(2) refers to 
“any component,” singular. And, whereas § 271(f)(1) speaks 
to whether the components supplied by a party constitute a 
substantial portion of the components, § 271(f)(2) speaks to 
whether a party has supplied “any” noncommodity compo-
nent “especially made or especially adapted for use in the 
invention.” 

We do not disagree with the Federal Circuit's observation 
that the two provisions concern different scenarios. See 773 
F. 3d, at 1354. As this Court has previously observed, 
§§ 271(f)(1) and (f)(2) “differ, among other things, on the 
quantity of components that must be `supplie[d] . . . from the 
United States' for liability to attach.” Microsoft Corp. v. 
AT&T Corp., 550 U. S. 437, 454, n. 16 (2007). But we do not 
draw the Federal Circuit's conclusion from these different 
but related provisions. Reading § 271(f)(1) to cover any sin-
gle component would not only leave little room for § 271(f)(2) 
but would also undermine § 271(f)(2)'s express reference to a 
single component “especially made or especially adapted for 
use in the invention.” 7 Our conclusion that § 271(f)(1) pro-
hibits the supply of components, plural, gives each subsec-
tion its unique application.8 See, e. g., Cloer, 569 U. S., at 376. 

7 This Court's opinion in Microsoft Corp. v. AT&T Corp., 550 U. S. 437, 
447 (2007), is not to the contrary. The holding in that case turned not on 
the number of components involved, but rather on whether the software 
at issue was a component at all. 

8 Promega argues that the important distinction between these provi-
sions is that § 271(f)(1), unlike § 271(f)(2), requires a showing of specifc 
intent for active inducement. Brief for Respondent 34–41. But cf. 
Global-Tech Appliances, Inc. v. SEB S. A., 563 U. S. 754, 765–766 (2011) 
(substantially equating the intent requirements for §§ 271(b) and (c), on 
which Promega asserts §§ 271(f)(1) and (f)(2) were modeled). But, to re-
peat, whatever intent subsection (f)(1) may require, it also imposes liabil-
ity only on a party who supplies a “substantial portion of the components” 
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Taken alone, § 271(f)(1)'s reference to “components” might 
plausibly be read to encompass “component” in the singular. 
See 1 U. S. C. § 1 (instructing that “words importing the plu-
ral include the singular,” “unless the context indicates other-
wise”). But § 271(f)'s text, context, and structure leave us 
to conclude that when Congress said “components,” plural, 
it meant plural, and when it said “component,” singular, it 
meant singular. 

We do not today defne how close to “all” of the compo-
nents “a substantial portion” must be. We hold only that 
one component does not constitute “all or a substantial por-
tion” of a multicomponent invention under § 271(f)(1). This 
is all that is required to resolve the question presented. 

C 

The history of § 271(f) bolsters our conclusion. The Court 
has previously observed that Congress enacted § 271(f) in 
response to our decision in Deepsouth Packing Co. v. Lai-
tram Corp., 406 U. S. 518 (1972). See Microsoft Corp., 550 
U. S., at 444. In Deepsouth, the Court determined that, 
under patent law as it existed at the time, it was “not an 
infringement to make or use a patented product outside of 
the United States.” 406 U. S., at 527. The new § 271(f) “ex-
pand[ed] the defnition of infringement to include supplying 
from the United States a patented invention's components,” 
as outlined in subsections (f)(1) and (f)(2). Microsoft, 550 
U. S., at 444–445. 

The effect of this provision was to fll a gap in the enforce-
ability of patent rights by reaching components that are 
manufactured in the United States but assembled overseas 

of the invention. Thus, even assuming that subsection (f)(1)'s “active in-
ducement” requirement is different from subsection (f)(2)'s “knowing” and 
“intending” element—a question we do not reach today—that difference 
between the two provisions does not read the “substantial portion” lan-
guage out of the statute. 
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and that were beyond the reach of the statute in its prior 
formulation. Our ruling today comports with Congress' in-
tent. A supplier may be liable under § 271(f)(1) for supply-
ing from the United States all or a substantial portion of 
the components (plural) of the invention, even when those 
components are combined abroad. The same is true even 
for a single component under § 271(f)(2) if it is especially 
made or especially adapted for use in the invention and not 
a staple article or commodity. We are persuaded, however, 
that when as in this case a product is made abroad and all 
components but a single commodity article are supplied from 
abroad, this activity is outside the scope of the statute. 

III 

We hold that the phrase “substantial portion” in 35 U. S. C. 
§ 271(f)(1) has a quantitative, not a qualitative, meaning. 
We hold further that § 271(f)(1) does not cover the supply 
of a single component of a multicomponent invention. The 
judgment of the Court of Appeals for the Federal Circuit 
is therefore reversed, and the case is remanded for further 
proceedings consistent with this opinion. 

It is so ordered. 

The Chief Justice took no part in the decision of this 
case. 

Justice Alito, with whom Justice Thomas joins, con-
curring in part and concurring in the judgment. 

I join all but Part II–C of the Court's opinion. It is clear 
from the text of 35 U. S. C. § 271(f) that Congress intended 
not only to fll the gap created by Deepsouth Packing Co. v. 
Laitram Corp., 406 U. S. 518 (1972)—where all of the compo-
nents of the invention were manufactured in the United 
States, id., at 524—but to go at least a little further. How 
much further is the question in this case, and the genesis of 
§ 271(f) sheds no light on that question. 
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I note, in addition, that while the Court holds that a single 
component cannot constitute a substantial portion of an in-
vention's components for § 271(f)(1) purposes, I do not read 
the opinion to suggest that any number greater than one is 
suffcient. In other words, today's opinion establishes that 
more than one component is necessary, but does not address 
how much more. 
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FRY et vir, as next friends of minor E. F. v. 
NAPOLEON COMMUNITY SCHOOLS et al. 

certiorari to the united states court of appeals for 
the sixth circuit 

No. 15–497. Argued October 31, 2016—Decided February 22, 2017 

The Individuals with Disabilities Education Act (IDEA) offers federal 
funds to States in exchange for a commitment to furnish a “free appro-
priate public education” (FAPE) to children with certain disabilities, 20 
U. S. C. § 1412(a)(1)(A), and establishes formal administrative proce-
dures for resolving disputes between parents and schools concerning the 
provision of a FAPE. Other federal statutes also protect the interests 
of children with disabilities, including Title II of the Americans with 
Disabilities Act (ADA) and § 504 of the Rehabilitation Act. In Smith 
v. Robinson, 468 U. S. 992, this Court considered the interaction be-
tween those other laws and the IDEA, holding that the IDEA was “the 
exclusive avenue” through which a child with a disability could chal-
lenge the adequacy of his education. Id., at 1009. Congress responded 
by passing the Handicapped Children's Protection Act of 1986, overturn-
ing Smith's preclusion of non-IDEA claims and adding a carefully de-
fned exhaustion provision. Under that provision, a plaintiff bringing 
suit under the ADA, the Rehabilitation Act, or similar laws “seeking 
relief that is also available under [the IDEA]” must frst exhaust the 
IDEA's administrative procedures. § 1415(l). 

Petitioner E. F. is a child with a severe form of cerebral palsy; a 
trained service dog named Wonder assists her with various daily life 
activities. When E. F.'s parents, petitioners Stacy and Brent Fry, 
sought permission for Wonder to join E. F. in kindergarten, offcials at 
Ezra Eby Elementary School refused. The offcials reasoned that the 
human aide provided as part of E. F.'s individualized education program 
rendered the dog superfuous. In response, the Frys removed E. F. 
from Ezra Eby and began homeschooling her. They also fled a com-
plaint with the Department of Education's Offce for Civil Rights (OCR), 
claiming that the exclusion of E. F.'s service animal violated her rights 
under Title II and § 504. OCR agreed, and school offcials invited E. F. 
to return to Ezra Eby with Wonder. But the Frys, concerned about 
resentment from school offcials, instead enrolled E. F. in a different 
school that welcomed the service dog. The Frys then fled this suit in 
federal court against Ezra Eby's local and regional school districts and 
principal (collectively, the school districts), alleging that they violated 
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Title II and § 504 and seeking declaratory and monetary relief. The 
District Court granted the school districts' motion to dismiss the suit, 
holding that § 1415(l) required the Frys to frst exhaust the IDEA's ad-
ministrative procedures. The Sixth Circuit affrmed, reasoning that 
§ 1415(l) applies whenever a plaintiff 's alleged harms are “educational” 
in nature. 

Held: 
1. Exhaustion of the IDEA's administrative procedures is unneces-

sary where the gravamen of the plaintiff 's suit is something other than 
the denial of the IDEA's core guarantee of a FAPE. Pp. 165–174. 

(a) The language of § 1415(l) compels exhaustion when a plaintiff 
seeks “relief” that is “available” under the IDEA. Establishing the 
scope of § 1415(l), then, requires identifying the circumstances in which 
the IDEA enables a person to obtain redress or access a beneft. That 
inquiry immediately reveals the primacy of a FAPE in the statutory 
scheme. The IDEA's stated purpose and specifc commands center on 
ensuring a FAPE for children with disabilities. And the IDEA's admin-
istrative procedures test whether a school has met this obligation: Any 
decision by a hearing offcer on a request for substantive relief “shall” 
be “based on a determination of whether the child received a free appro-
priate public education.” § 1415(f)(3)(E)(i). Accordingly, § 1415(l)'s ex-
haustion rule hinges on whether a lawsuit seeks relief for the denial of 
a FAPE. If a lawsuit charges such a denial, the plaintiff cannot escape 
§ 1415(l) merely by bringing the suit under a statute other than the 
IDEA. But if the remedy sought in a suit brought under a different 
statute is not for the denial of a FAPE, then exhaustion of the IDEA's 
procedures is not required. Pp. 165–169. 

(b) In determining whether a plaintiff seeks relief for the denial of 
a FAPE, what matters is the gravamen of the plaintiff 's complaint, set-
ting aside any attempts at artful pleading. That inquiry makes central 
the plaintiff 's own claims, as § 1415(l) explicitly requires in asking 
whether a lawsuit in fact “seeks” relief available under the IDEA. But 
examination of a plaintiff 's complaint should consider substance, not sur-
face: Section 1415(l) requires exhaustion when the gravamen of a com-
plaint seeks redress for a school's failure to provide a FAPE, even if 
not phrased or framed in precisely that way. In addressing whether a 
complaint fts that description, a court should attend to the diverse 
means and ends of the statutes covering persons with disabilities. The 
IDEA guarantees individually tailored educational services for children 
with disabilities, while Title II and § 504 promise nondiscriminatory ac-
cess to public institutions for people with disabilities of all ages. That 
is not to deny some overlap in coverage: The same conduct might violate 
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all three statutes. But still, these statutory differences mean that a 
complaint brought under Title II and § 504 might instead seek relief for 
simple discrimination, irrespective of the IDEA's FAPE obligation. 
One clue to the gravamen of a complaint can come from asking a pair of 
hypothetical questions. First, could the plaintiff have brought essen-
tially the same claim if the alleged conduct had occurred at a public 
facility that was not a school? Second, could an adult at the school have 
pressed essentially the same grievance? When the answer to those 
questions is yes, a complaint that does not expressly allege the denial 
of a FAPE is also unlikely to be truly about that subject. But when 
the answer is no, then the complaint probably does concern a FAPE. A 
further sign of the gravamen of a suit can emerge from the history of 
the proceedings. Prior pursuit of the IDEA's administrative remedies 
may provide strong evidence that the substance of a plaintiff 's claim 
concerns the denial of a FAPE, even if the complaint never explicitly 
uses that term. Pp. 169–174. 

2. This case is remanded to the Court of Appeals for a proper 
analysis of whether the gravamen of E. F.'s complaint charges, and 
seeks relief for, the denial of a FAPE. The Frys' complaint alleges 
only disability-based discrimination, without making any reference to 
the adequacy of the special education services E. F.'s school provided. 
Instead, the Frys have maintained that the school districts infringed 
E. F.'s right to equal access—even if their actions complied in full with 
the IDEA's requirements. But the possibility remains that the history 
of these proceedings might suggest something different. The parties 
have not addressed whether the Frys initially pursued the IDEA's ad-
ministrative remedies, and the record is cloudy as to the relevant facts. 
On remand, the court below should establish whether (or to what extent) 
the Frys invoked the IDEA's dispute resolution process before fling 
suit. And if the Frys started down that road, the court should decide 
whether their actions reveal that the gravamen of their complaint is 
indeed the denial of a FAPE, thus necessitating further exhaustion. 
Pp. 174–176. 

788 F. 3d 622, vacated and remanded. 

Kagan, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Ginsburg, Breyer, and Sotomayor, JJ., joined. Alito, 
J., fled an opinion concurring in part and concurring in the judgment, in 
which Thomas, J., joined, post, p. 176. 

Samuel R. Bagenstos argued the cause for petitioners. 
With him on the briefs were Steven R. Shapiro, Jill M. 
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Wheaton, James F. Hermon, Michael J. Steinberg, and Clau-
dia Center. 

Roman Martinez argued the cause for the United States 
as amicus curiae urging reversal. With him on the brief 
were Acting Solicitor General Gershengorn, Principal Dep-
uty Assistant General Gupta, Irving Gornstein, Sharon M. 
McGowan, Jennifer Levin Eichhorn, James Cole, Jr., Fran-
cisco Lopez, and Rhonda Weiss. 

Neal Kumar Katyal argued the cause for respondents. 
With him on the brief were Eugene A. Sokoloff, Thomas 
P. Schmidt, Timothy J. Mullins, and Kenneth B. Chapie.* 

Justice Kagan delivered the opinion of the Court. 
The Individuals with Disabilities Education Act (IDEA or 

Act), 84 Stat. 175, as amended, 20 U. S. C. § 1400 et seq., en-
sures that children with disabilities receive needed special 
education services. One of its provisions, § 1415(l), ad-
dresses the Act's relationship with other laws protecting 
those children. Section 1415(l) makes clear that nothing in 
the IDEA “restrict[s] or limit[s] the rights [or] remedies” that 
other federal laws, including antidiscrimination statutes, 
confer on children with disabilities. At the same time, the 

*Briefs of amici curiae urging reversal were fled for the State of Illi-
nois et al. by Lisa Madigan, Attorney General of Illinois, David L. Frank-
lin, Solicitor General, Brett E. Legner, Deputy Solicitor General, Meghan 
P. Carter, Assistant Attorney General, and Lori Swanson, Attorney Gen-
eral of Minnesota; for Autism Speaks by Gary Mayerson, Jean Marie 
Brescia, Dan Unumb, and Caroline J. Heller; for the Council of Parent 
Attorneys and Advocates et al. by Selene Almazan-Altobelli, Alexis Casi-
llas, Alice K. Nelson, and Catherine Merino Reisman; for the National 
Disability Rights Network et al. by Tauna M. Szymanski, Ronald M. 
Hager, Cliff Zucker, and Laura J. Miller; for Psychiatric Service Dog 
Partners, Inc., et al. by John J. Ensminger; for Thomas Hehir et al. by 
Aaron M. Panner and Ira A. Burnim; and for the Honorable Lowell 
P. Weicker, Jr., by Sasha Samberg-Champion and Arlene B. Mayerson. 

Thomas B. Allen and Francisco M. Negrón, Jr., fled a brief for the 
National School Boards Association et al. as amici curiae urging 
affrmance. 
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section states that if a suit brought under such a law “seek[s] 
relief that is also available under” the IDEA, the plaintiff 
must frst exhaust the IDEA's administrative procedures. 
In this case, we consider the scope of that exhaustion re-
quirement. We hold that exhaustion is not necessary when 
the gravamen of the plaintiff 's suit is something other than 
the denial of the IDEA's core guarantee—what the Act calls 
a “free appropriate public education.” § 1412(a)(1)(A). 

I 

A 

The IDEA offers federal funds to States in exchange for a 
commitment: to furnish a “free appropriate public educa-
tion”—more concisely known as a FAPE—to all children 
with certain physical or intellectual disabilities. Ibid.; see 
§ 1401(3)(A)(i) (listing covered disabilities). As defned in 
the Act, a FAPE comprises “special education and related 
services”—both “instruction” tailored to meet a child's 
“unique needs” and suffcient “supportive services” to permit 
the child to beneft from that instruction. §§ 1401(9), (26), 
(29); see Board of Ed. of Hendrick Hudson Central School 
Dist., Westchester Cty. v. Rowley, 458 U. S. 176, 203 (1982). 
An eligible child, as this Court has explained, acquires a 
“substantive right” to such an education once a State accepts 
the IDEA's fnancial assistance. Smith v. Robinson, 468 
U. S. 992, 1010 (1984). 

Under the IDEA, an “individualized education program,” 
called an IEP for short, serves as the “primary vehicle” for 
providing each child with the promised FAPE. Honig v. 
Doe, 484 U. S. 305, 311 (1988); see § 1414(d). (Welcome to— 
and apologies for—the acronymic world of federal legisla-
tion.) Crafted by a child's “IEP Team”—a group of school 
offcials, teachers, and parents—the IEP spells out a person-
alized plan to meet all of the child's “educational needs.” 
§§ 1414(d)(1)(A)(i)(II)(bb), (d)(1)(B). Most notably, the IEP 
documents the child's current “levels of academic achieve-
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ment,” specifes “measurable annual goals” for how she can 
“make progress in the general education curriculum,” and 
lists the “special education and related services” to be pro-
vided so that she can “advance appropriately toward [those] 
goals.” §§ 1414(d)(1)(A)(i)(I), (II), (IV)(aa). 

Because parents and school representatives sometimes 
cannot agree on such issues, the IDEA establishes formal 
procedures for resolving disputes. To begin, a dissatisfed 
parent may fle a complaint as to any matter concerning the 
provision of a FAPE with the local or state educational 
agency (as state law provides). See § 1415(b)(6). That 
pleading generally triggers a “[p]reliminary meeting” involv-
ing the contending parties, § 1415(f)(1)(B)(i); at their option, 
the parties may instead (or also) pursue a full-fedged me-
diation process, see § 1415(e). Assuming their impasse con-
tinues, the matter proceeds to a “due process hearing” 
before an impartial hearing officer. § 1415(f )(1)(A); see 
§ 1415(f)(3)(A)(i). Any decision of the offcer granting sub-
stantive relief must be “based on a determination of whether 
the child received a [FAPE].” § 1415(f)(3)(E)(i). If the 
hearing is initially conducted at the local level, the ruling 
is appealable to the state agency. See § 1415(g). Finally, a 
parent unhappy with the outcome of the administrative proc-
ess may seek judicial review by fling a civil action in state 
or federal court. See § 1415(i)(2)(A). 

Important as the IDEA is for children with disabilities, it 
is not the only federal statute protecting their interests. Of 
particular relevance to this case are two antidiscrimination 
laws—Title II of the Americans with Disabilities Act (ADA), 
42 U. S. C. § 12131 et seq., and § 504 of the Rehabilitation Act, 
29 U. S. C. § 794—which cover both adults and children with 
disabilities, in both public schools and other settings. Title 
II forbids any “public entity” from discriminating based on 
disability; § 504 applies the same prohibition to any federally 
funded “program or activity.” 42 U. S. C. §§ 12131–12132; 29 
U. S. C. § 794(a). A regulation implementing Title II re-
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quires a public entity to make “reasonable modifcations” to 
its “policies, practices, or procedures” when necessary to 
avoid such discrimination. 28 CFR § 35.130(b)(7) (2016); see, 
e. g., Alboniga v. School Bd. of Broward Cty., 87 F. Supp. 3d 
1319, 1345 (SD Fla. 2015) (requiring an accommodation to 
permit use of a service animal under Title II). In similar 
vein, courts have interpreted § 504 as demanding certain 
“reasonable” modifcations to existing practices in order to 
“accommodate” persons with disabilities. Alexander v. 
Choate, 469 U. S. 287, 299–300 (1985); see, e. g., Sullivan v. 
Vallejo City Unifed School Dist., 731 F. Supp. 947, 961–962 
(ED Cal. 1990) (requiring an accommodation to permit use of 
a service animal under § 504). And both statutes authorize 
individuals to seek redress for violations of their substantive 
guarantees by bringing suits for injunctive relief or money 
damages. See 29 U. S. C. § 794a(a)(2); 42 U. S. C. § 12133. 

This Court frst considered the interaction between such 
laws and the IDEA in Smith v. Robinson, 468 U. S. 992.1 

The plaintiffs there sought “to secure a `free appropriate 
public education' for [their] handicapped child.” Id., at 994. 
But instead of bringing suit under the IDEA alone, they ap-
pended “virtually identical” claims (again alleging the denial 
of a “free appropriate public education”) under § 504 of the 
Rehabilitation Act and the Fourteenth Amendment's Equal 
Protection Clause. Id., at 1009; see id., at 1016. The Court 
held that the IDEA altogether foreclosed those additional 
claims: With its “comprehensive” and “carefully tailored” 
provisions, the Act was “the exclusive avenue” through 
which a child with a disability (or his parents) could chal-
lenge the adequacy of his education. Id., at 1009; see id., at 
1013, 1016, 1021. 

1 At the time (and until 1990), the IDEA was called the Education of the 
Handicapped Act, or EHA. See § 901(a), 104 Stat. 1141–1142 (renaming 
the statute). To avoid confusion—and acronym overload—we refer 
throughout this opinion only to the IDEA. 
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Congress was quick to respond. In the Handicapped Chil-
dren's Protection Act of 1986, 100 Stat. 796, it overturned 
Smith's preclusion of non-IDEA claims while also adding a 
carefully defned exhaustion requirement. Now codifed at 20 
U. S. C. § 1415(l), the relevant provision of that statute reads: 

“Nothing in [the IDEA] shall be construed to restrict 
or limit the rights, procedures, and remedies available 
under the Constitution, the [ADA], title V of the Reha-
bilitation Act [including § 504], or other Federal laws 
protecting the rights of children with disabilities, except 
that before the fling of a civil action under such laws 
seeking relief that is also available under [the IDEA], 
the [IDEA's administrative procedures] shall be ex-
hausted to the same extent as would be required had 
the action been brought under [the IDEA].” 

The frst half of § 1415(l) (up until “except that”) “reaffrm[s] 
the viability” of federal statutes like the ADA or Rehabilita-
tion Act “as separate vehicles,” no less integral than the 
IDEA, “for ensuring the rights of handicapped children.” 
H. R. Rep. No. 99–296, p. 4 (1985); see id., at 6. According 
to that opening phrase, the IDEA does not prevent a plaintiff 
from asserting claims under such laws even if, as in Smith 
itself, those claims allege the denial of an appropriate public 
education (much as an IDEA claim would). But the second 
half of § 1415(l) (from “except that” onward) imposes a limit 
on that “anything goes” regime, in the form of an exhaustion 
provision. According to that closing phrase, a plaintiff 
bringing suit under the ADA, the Rehabilitation Act, or sim-
ilar laws must in certain circumstances—that is, when “seek-
ing relief that is also available under” the IDEA—frst ex-
haust the IDEA's administrative procedures. The reach of 
that requirement is the issue in this case. 

B 
Petitioner E. F. is a child with a severe form of cerebral 

palsy, which “signifcantly limits her motor skills and mobil-
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ity.” App. to Brief in Opposition 6, Complaint ¶19.2 When 
E. F. was fve years old, her parents—petitioners Stacy and 
Brent Fry—obtained a trained service dog for her, as rec-
ommended by her pediatrician. The dog, a goldendoodle 
named Wonder, “help[s E. F.] to live as independently as 
possible” by assisting her with various life activities. Id., 
at 2, ¶3. In particular, Wonder aids E. F. by “retrieving 
dropped items, helping her balance when she uses her 
walker, opening and closing doors, turning on and off lights, 
helping her take off her coat, [and] helping her transfer to 
and from the toilet.” Id., at 7, ¶27. 

But when the Frys sought permission for Wonder to join 
E. F. in kindergarten, offcials at Ezra Eby Elementary 
School refused the request. Under E. F.'s existing IEP, a 
human aide provided E. F. with one-on-one support through-
out the day; that two-legged assistance, the school offcials 
thought, rendered Wonder superfuous. In the words of one 
administrator, Wonder should be barred from Ezra Eby be-
cause all of E. F.'s “physical and academic needs [were] being 
met through the services/programs/accommodations” that 
the school had already agreed to. Id., at 8, ¶33. Later that 
year, the school offcials briefy allowed Wonder to accom-
pany E. F. to school on a trial basis; but even then, “the dog 
was required to remain in the back of the room during 
classes, and was forbidden from assisting [E. F.] with many 
tasks he had been specifcally trained to do.” Ibid., ¶35. 
And when the trial period concluded, the administrators 
again informed the Frys that Wonder was not welcome. As 
a result, the Frys removed E. F. from Ezra Eby and began 
homeschooling her. 

2 Because this case comes to us on review of a motion to dismiss E. F.'s 
suit, we accept as true all facts pleaded in her complaint. See Leather-
man v. Tarrant County Narcotics Intelligence and Coordination Unit, 
507 U. S. 163, 164 (1993). 
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In addition, the Frys fled a complaint with the U. S. 
Department of Education's Offce for Civil Rights (OCR), 
charging that Ezra Eby's exclusion of E. F.'s service ani-
mal violated her rights under Title II of the ADA and 
§ 504 of the Rehabilitation Act. Following an investiga-
tion, OCR agreed. The offce explained in its decision 
letter that a school's obligations under those statutes go 
beyond providing educational services: A school could offer 
a FAPE to a child with a disability but still run afoul of 
the laws' ban on discrimination. See App. 30–32. And 
here, OCR found, Ezra Eby had indeed violated that ban, 
even if its use of a human aide satisfed the FAPE standard. 
See id., at 35–36. OCR analogized the school's conduct to 
“requir[ing] a student who uses a wheelchair to be carried” 
by an aide or “requir[ing] a blind student to be led [around 
by a] teacher” instead of permitting him to use a guide dog 
or cane. Id., at 35. Regardless whether those—or Ezra 
Eby's—policies denied a FAPE, they violated Title II and 
§ 504 by discriminating against children with disabilities. 
See id., at 35–36. 

In response to OCR's decision, school offcials at last 
agreed that E. F. could come to school with Wonder. But 
after meeting with Ezra Eby's principal, the Frys became 
concerned that the school administration “would resent 
[E. F.] and make her return to school diffcult.” App. to 
Brief in Opposition 10, ¶48. Accordingly, the Frys found a 
different public school, in a different district, where adminis-
trators and teachers enthusiastically received both E. F. 
and Wonder. 

C 

The Frys then fled this suit in federal court against the 
local and regional school districts in which Ezra Eby is lo-
cated, along with the school's principal (collectively, the 
school districts). The complaint alleged that the school dis-
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tricts violated Title II of the ADA and § 504 of the Rehabili-
tation Act by “denying [E. F.] equal access” to Ezra Eby and 
its programs, “refus[ing] to reasonably accommodate” E. F.'s 
use of a service animal, and otherwise “discriminat[ing] 
against [E. F.] as a person with disabilities.” Id., at 15, ¶68, 
17–18, ¶¶82–83. According to the complaint, E. F. suffered 
harm as a result of that discrimination, including “emotional 
distress and pain, embarrassment, [and] mental anguish.” 
Id., at 11–12, ¶51. In their prayer for relief, the Frys sought 
a declaration that the school districts had violated Title II 
and § 504, along with money damages to compensate for 
E. F.'s injuries. 

The District Court granted the school districts' motion to 
dismiss the suit, holding that § 1415(l) required the Frys to 
frst exhaust the IDEA's administrative procedures. See 
App. to Pet. for Cert. 50. A divided panel of the Court of 
Appeals for the Sixth Circuit affrmed on the same ground. 
In that court's view, § 1415(l) applies if “the injuries [alleged 
in a suit] relate to the specifc substantive protections of the 
IDEA.” 788 F. 3d 622, 625 (2015). And that means, the 
court continued, that exhaustion is necessary whenever “the 
genesis and the manifestations” of the complained-of harms 
were “educational” in nature. Id., at 627 (quoting Charlie 
F. v. Board of Ed. of Skokie School Dist. 68, 98 F. 3d 989, 993 
(CA7 1996)). On that understanding of § 1415(l), the Sixth 
Circuit held, the Frys' suit could not proceed: Because the 
harms to E. F. were generally “educational”—most notably, 
the court reasoned, because “Wonder's absence hurt her 
sense of independence and social confdence at school”—the 
Frys had to exhaust the IDEA's procedures. 788 F. 3d, at 
627. Judge Daughtrey dissented, emphasizing that in bring-
ing their Title II and § 504 claims, the Frys “did not allege 
the denial of a FAPE” or “seek to modify [E. F.'s] IEP in 
any way.” Id., at 634. 

We granted certiorari to address confusion in the Courts of 
Appeals as to the scope of § 1415(l)'s exhaustion requirement. 
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579 U. S. 940 (2016).3 We now vacate the Sixth Circuit's 
decision. 

II 

Section 1415(l) requires that a plaintiff exhaust the IDEA's 
procedures before fling an action under the ADA, the Reha-
bilitation Act, or similar laws when (but only when) her suit 
“seek[s] relief that is also available” under the IDEA. We 
frst hold that to meet that statutory standard, a suit must 
seek relief for the denial of a FAPE, because that is the only 
“relief” the IDEA makes “available.” We next conclude 
that in determining whether a suit indeed “seeks” relief for 
such a denial, a court should look to the substance, or grava-
men, of the plaintiff 's complaint.4 

A 

In this Court, the parties have reached substantial agree-
ment about what “relief” the IDEA makes “available” for 
children with disabilities—and about how the Sixth Circuit 
went wrong in addressing that question. The Frys maintain 

3 See Payne v. Peninsula School Dist., 653 F. 3d 863, 874 (CA9 2011) 
(en banc) (cataloguing different Circuits' understandings of § 1415(l)). In 
particular, the Ninth Circuit has criticized an approach similar to the Sixth 
Circuit's for “treat[ing] § 1415(l) as a quasi-preemption provision, requir-
ing administrative exhaustion for any case that falls within the general 
`feld' of educating disabled students.” Id., at 875. 

4 In reaching these conclusions, we leave for another day a further ques-
tion about the meaning of § 1415(l): Is exhaustion required when the plain-
tiff complains of the denial of a FAPE, but the specifc remedy she re-
quests—here, money damages for emotional distress—is not one that an 
IDEA hearing offcer may award? The Frys, along with the Solicitor 
General, say the answer is no. See Reply Brief 2–3; Brief for United 
States as Amicus Curiae 16. But resolution of that question might not 
be needed in this case because the Frys also say that their complaint is 
not about the denial of a FAPE, see Reply Brief 17—and, as later ex-
plained, we must remand that distinct issue to the Sixth Circuit, see infra, 
at 174–176. Only if that court rejects the Frys' view of their lawsuit, 
using the analysis we set out below, will the question about the effect of 
their request for money damages arise. 
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that such a child can obtain remedies under the IDEA for 
decisions that deprive her of a FAPE, but none for those that 
do not. So in the Frys' view, § 1415(l)'s exhaustion require-
ment can come into play only when a suit concerns the denial 
of a FAPE—and not, as the Sixth Circuit held, when it 
merely has some articulable connection to the education of a 
child with a disability. See Reply Brief 13–15. The school 
districts, for their part, also believe that the Sixth Circuit's 
exhaustion standard “goes too far” because it could mandate 
exhaustion when a plaintiff is “seeking relief that is not in 
substance available” under the IDEA. Brief for Respond-
ents 30. And in particular, the school districts acknowledge 
that the IDEA makes remedies available only in suits that 
“directly implicate[ ]” a FAPE—so that only in those suits 
can § 1415(l) apply. Tr. of Oral Arg. 46. For the reasons 
that follow, we agree with the parties' shared view: The only 
relief that an IDEA offcer can give—hence the thing a plain-
tiff must seek in order to trigger § 1415(l)'s exhaustion rule— 
is relief for the denial of a FAPE. 

We begin, as always, with the statutory language at issue, 
which (at risk of repetition) compels exhaustion when a 
plaintiff seeks “relief” that is “available” under the IDEA. 
The ordinary meaning of “relief” in the context of a lawsuit is 
the “redress[ ] or beneft” that attends a favorable judgment. 
Black's Law Dictionary 1161 (5th ed. 1979). And such relief 
is “available,” as we recently explained, when it is “accessible 
or may be obtained.” Ross v. Blake, 578 U. S. 632, 642 
(2016) (quoting Webster's Third New International Diction-
ary 150 (1993)). So to establish the scope of § 1415(l), we 
must identify the circumstances in which the IDEA enables 
a person to obtain redress (or, similarly, to access a beneft). 

That inquiry immediately reveals the primacy of a FAPE 
in the statutory scheme. In its frst section, the IDEA de-
clares as its frst purpose “to ensure that all children with 
disabilities have available to them a free appropriate public 
education.” § 1400(d)(1)(A). That principal purpose then 
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becomes the Act's principal command: A State receiving fed-
eral funding under the IDEA must make such an education 
“available to all children with disabilities.” § 1412(a)(1)(A). 
The guarantee of a FAPE to those children gives rise to the 
bulk of the statute's more specifc provisions. For example, 
the IEP—“the centerpiece of the statute's education delivery 
system”—serves as the “vehicle” or “means” of providing a 
FAPE. Honig, 484 U. S., at 311; Rowley, 458 U. S., at 181; 
see supra, at 158. And fnally, as all the above suggests, the 
FAPE requirement provides the yardstick for measuring the 
adequacy of the education that a school offers to a child with 
a disability: Under that standard, this Court has held, a child 
is entitled to “meaningful” access to education based on her 
individual needs. Rowley, 458 U. S., at 192.5 

The IDEA's administrative procedures test whether a 
school has met that obligation—and so center on the Act's 
FAPE requirement. As noted earlier, any decision by a 
hearing offcer on a request for substantive relief “shall” be 
“based on a determination of whether the child received a 
free appropriate public education.” § 1415(f)(3)(E)(i); see 
supra, at 159.6 Or said in Latin: In the IDEA's administra-
tive process, a FAPE denial is the sine qua non. Suppose 
that a parent's complaint protests a school's failure to provide 
some accommodation for a child with a disability. If that 
accommodation is needed to fulfll the IDEA's FAPE require-
ment, the hearing offcer must order relief. But if it is not, 
he cannot—even though the dispute is between a child with 
a disability and the school she attends. There might be good 
reasons, unrelated to a FAPE, for the school to make the 

5 A case now before this Court, Endrew F. v. Douglas County School 
Dist. RE–1, No. 15–827, presents unresolved questions about the precise 
content of the FAPE standard. [Reporter’s Note: See post, p. 386.] 

6 Without fnding the denial of a FAPE, a hearing offcer may do nothing 
more than order a school district to comply with the Act's various proce-
dural requirements, see § 1415(f)(3)(E)(iii)—for example, by allowing par-
ents to “examine all records” relating to their child, § 1415(b)(1). 



168 FRY v. NAPOLEON COMMUNITY SCHOOLS 

Opinion of the Court 

requested accommodation. Indeed, another federal law 
(like the ADA or Rehabilitation Act) might require the ac-
commodation on one of those alternative grounds. See 
infra, at 170–171. But still, the hearing offcer cannot pro-
vide the requested relief. His role, under the IDEA, is to 
enforce the child's “substantive right” to a FAPE. Smith, 
468 U. S., at 1010. And that is all.7 

For that reason, § 1415(l)'s exhaustion rule hinges on 
whether a lawsuit seeks relief for the denial of a FAPE. If 
a lawsuit charges such a denial, the plaintiff cannot escape 
§ 1415(l) merely by bringing her suit under a statute other 
than the IDEA—as when, for example, the plaintiffs in 
Smith claimed that a school's failure to provide a FAPE also 
violated the Rehabilitation Act.8 Rather, that plaintiff must 
frst submit her case to an IDEA hearing offcer, experienced 
in addressing exactly the issues she raises. But if, in a suit 
brought under a different statute, the remedy sought is not 
for the denial of a FAPE, then exhaustion of the IDEA's 
procedures is not required. After all, the plaintiff could not 
get any relief from those procedures: A hearing offcer, as 
just explained, would have to send her away empty-handed. 
And that is true even when the suit arises directly from a 
school's treatment of a child with a disability—and so could 
be said to relate in some way to her education. A school's 
conduct toward such a child—say, some refusal to make an 
accommodation—might injure her in ways unrelated to a 
FAPE, which are addressed in statutes other than the 

7 Similarly, a court in IDEA litigation may provide a substantive remedy 
only when it determines that a school has denied a FAPE. See School 
Comm. of Burlington v. Department of Ed. of Mass., 471 U. S. 359, 369 
(1985). Without such a fnding, that kind of relief is (once again) unavail-
able under the Act. 

8 Once again, we do not address here (or anywhere else in this opinion) 
a case in which a plaintiff, although charging the denial of a FAPE, seeks 
a form of remedy that an IDEA offcer cannot give—for example, as in 
the Frys' complaint, money damages for resulting emotional injury. See 
n. 4, supra. 
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IDEA. A complaint seeking redress for those other harms, 
independent of any FAPE denial, is not subject to § 1415(l)'s 
exhaustion rule because, once again, the only “relief” the 
IDEA makes “available” is relief for the denial of a FAPE. 

B 

Still, an important question remains: How is a court to tell 
when a plaintiff “seeks” relief for the denial of a FAPE and 
when she does not? Here, too, the parties have found some 
common ground: By looking, they both say, to the “sub-
stance” of, rather than the labels used in, the plaintiff 's com-
plaint. Brief for Respondents 20; Reply Brief 7–8. And 
here, too, we agree with that view: What matters is the 
crux—or, in legal-speak, the gravamen—of the plaintiff 's 
complaint, setting aside any attempts at artful pleading. 

That inquiry makes central the plaintiff 's own claims, as 
§ 1415(l) explicitly requires. The statutory language asks 
whether a lawsuit in fact “seeks” relief available under the 
IDEA—not, as a stricter exhaustion statute might, whether 
the suit “could have sought” relief available under the IDEA 
(or, what is much the same, whether any remedies “are” 
available under that law). See Brief for United States as 
Amicus Curiae 20 (contrasting § 1415(l) with the exhaustion 
provision in the Prison Litigation Reform Act, 42 U. S. C. 
§ 1997e(a)). In effect, § 1415(l) treats the plaintiff as “the 
master of the claim”: She identifes its remedial basis—and 
is subject to exhaustion or not based on that choice. Cater-
pillar Inc. v. Williams, 482 U. S. 386, 392, and n. 7 (1987). 
A court deciding whether § 1415(l) applies must therefore 
examine whether a plaintiff 's complaint—the principal in-
strument by which she describes her case—seeks relief for 
the denial of an appropriate education. 

But that examination should consider substance, not sur-
face. The use (or non-use) of particular labels and terms is 
not what matters. The inquiry, for example, does not ride 
on whether a complaint includes (or, alternatively, omits) the 



170 FRY v. NAPOLEON COMMUNITY SCHOOLS 

Opinion of the Court 

precise words(?) “FAPE” or “IEP.” After all, § 1415(l)'s 
premise is that the plaintiff is suing under a statute other 
than the IDEA, like the Rehabilitation Act; in such a suit, 
the plaintiff might see no need to use the IDEA's distinctive 
language—even if she is in essence contesting the adequacy 
of a special education program. And still more critically, a 
“magic words” approach would make § 1415(l)'s exhaustion 
rule too easy to bypass. Just last Term, a similar worry 
led us to hold that a court's jurisdiction under the Foreign 
Sovereign Immunities Act turns on the “gravamen,” or “es-
sentials,” of the plaintiff 's suit. OBB Personenverkehr AG 
v. Sachs, 577 U. S. 27, 34, 35, 36 (2015). “[A]ny other ap-
proach,” we explained, “would allow plaintiffs to evade the 
Act's restrictions through artful pleading.” Id., at 36. So 
too here. Section 1415(l) is not merely a pleading hurdle. 
It requires exhaustion when the gravamen of a complaint 
seeks redress for a school's failure to provide a FAPE, even 
if not phrased or framed in precisely that way. 

In addressing whether a complaint fts that description, a 
court should attend to the diverse means and ends of the 
statutes covering persons with disabilities—the IDEA on 
the one hand, the ADA and Rehabilitation Act (most notably) 
on the other. The IDEA, of course, protects only “children” 
(well, really, adolescents too) and concerns only their school-
ing. § 1412(a)(1)(A). And as earlier noted, the statute's 
goal is to provide each child with meaningful access to educa-
tion by offering individualized instruction and related serv-
ices appropriate to her “unique needs.” § 1401(29); see Row-
ley, 458 U. S., at 192, 198; supra, at 167. By contrast, Title II 
of the ADA and § 504 of the Rehabilitation Act cover people 
with disabilities of all ages, and do so both inside and outside 
schools. And those statutes aim to root out disability-based 
discrimination, enabling each covered person (sometimes by 
means of reasonable accommodations) to participate equally 
to all others in public facilities and federally funded programs. 
See supra, at 159–160. In short, the IDEA guarantees 
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individually tailored educational services, while Title II and 
§ 504 promise non-discriminatory access to public institu-
tions. That is not to deny some overlap in coverage: The 
same conduct might violate all three statutes—which is why, 
as in Smith, a plaintiff might seek relief for the denial of a 
FAPE under Title II and § 504 as well as the IDEA. But 
still, the statutory differences just discussed mean that a 
complaint brought under Title II and § 504 might instead 
seek relief for simple discrimination, irrespective of the 
IDEA's FAPE obligation. 

One clue to whether the gravamen of a complaint against 
a school concerns the denial of a FAPE, or instead addresses 
disability-based discrimination, can come from asking a pair 
of hypothetical questions. First, could the plaintiff have 
brought essentially the same claim if the alleged conduct had 
occurred at a public facility that was not a school—say, a 
public theater or library? And second, could an adult at the 
school—say, an employee or visitor—have pressed essen-
tially the same grievance? When the answer to those ques-
tions is yes, a complaint that does not expressly allege the 
denial of a FAPE is also unlikely to be truly about that sub-
ject; after all, in those other situations there is no FAPE 
obligation and yet the same basic suit could go forward. 
But when the answer is no, then the complaint probably does 
concern a FAPE, even if it does not explicitly say so; for the 
FAPE requirement is all that explains why only a child in 
the school setting (not an adult in that setting or a child in 
some other) has a viable claim. 

Take two contrasting examples. Suppose frst that a 
wheelchair-bound child sues his school for discrimination 
under Title II (again, without mentioning the denial of a 
FAPE) because the building lacks access ramps. In some 
sense, that architectural feature has educational conse-
quences, and a different lawsuit might have alleged that it 
violates the IDEA: After all, if the child cannot get inside 
the school, he cannot receive instruction there; and if he must 
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be carried inside, he may not achieve the sense of independ-
ence conducive to academic (or later to real-world) success. 
But is the denial of a FAPE really the gravamen of the plain-
tiff 's Title II complaint? Consider that the child could fle 
the same basic complaint if a municipal library or theater 
had no ramps. And similarly, an employee or visitor could 
bring a mostly identical complaint against the school. That 
the claim can stay the same in those alternative scenarios 
suggests that its essence is equality of access to public fa-
cilities, not adequacy of special education. See supra, at 
163 (describing OCR's use of a similar example). And so 
§ 1415(l) does not require exhaustion.9 

But suppose next that a student with a learning disability 
sues his school under Title II for failing to provide remedial 
tutoring in mathematics. That suit, too, might be cast as 
one for disability-based discrimination, grounded on the 
school's refusal to make a reasonable accommodation; the 
complaint might make no reference at all to a FAPE or an 
IEP. But can anyone imagine the student making the same 
claim against a public theater or library? Or, similarly, 
imagine an adult visitor or employee suing the school to ob-

9 The school districts offer another example illustrating the point. They 
suppose that a teacher, acting out of animus or frustration, strikes a stu-
dent with a disability, who then sues the school under a statute other than 
the IDEA. See Brief for Respondents 36–37. Here too, the suit could 
be said to relate, in both genesis and effect, to the child's education. But 
the school districts opine, we think correctly, that the substance of the 
plaintiff 's claim is unlikely to involve the adequacy of special education— 
and thus is unlikely to require exhaustion. See ibid. A telling indicator 
of that conclusion is that a child could fle the same kind of suit against an 
offcial at another public facility for inficting such physical abuse—as could 
an adult subject to similar treatment by a school offcial. To be sure, 
the particular circumstances of such a suit (school or theater? student or 
employee?) might be pertinent in assessing the reasonableness of the chal-
lenged conduct. But even if that is so, the plausibility of bringing other 
variants of the suit indicates that the gravamen of the plaintiff 's complaint 
does not concern the appropriateness of an educational program. 
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tain a math tutorial? The diffculty of transplanting the 
complaint to those other contexts suggests that its essence— 
even though not its wording—is the provision of a FAPE, 
thus bringing § 1415(l) into play.10 

A further sign that the gravamen of a suit is the denial of 
a FAPE can emerge from the history of the proceedings. In 
particular, a court may consider that a plaintiff has pre-
viously invoked the IDEA's formal procedures to handle the 
dispute—thus starting to exhaust the Act's remedies before 
switching midstream. Recall that a parent dissatisfed with 
her child's education initiates those administrative proce-
dures by fling a complaint, which triggers a preliminary 
meeting (or possibly mediation) and then a due process hear-
ing. See supra, at 159. A plaintiff 's initial choice to pursue 
that process may suggest that she is indeed seeking relief 
for the denial of a FAPE—with the shift to judicial proceed-
ings prior to full exhaustion refecting only strategic calcula-
tions about how to maximize the prospects of such a remedy. 
Whether that is so depends on the facts; a court may con-
clude, for example, that the move to a courtroom came from 
a late-acquired awareness that the school had fulflled its 
FAPE obligation and that the grievance involves something 
else entirely. But prior pursuit of the IDEA's administra-
tive remedies will often provide strong evidence that the 
substance of a plaintiff 's claim concerns the denial of a 

10 According to Justice Alito, the hypothetical inquiries described 
above are useful only if the IDEA and other federal laws are mutually 
exclusive in scope. See post, at 176 (opinion concurring in part and con-
curring in judgment). That is incorrect. The point of the questions is 
not to show that a plaintiff faced with a particular set of circumstances 
could only have proceeded under Title II or § 504—or, alternatively, could 
only have proceeded under the IDEA. (Depending on the circumstances, 
she might well have been able to proceed under both.) Rather, these 
questions help determine whether a plaintiff who has chosen to bring a 
claim under Title II or § 504 instead of the IDEA—and whose complaint 
makes no mention of a FAPE—nevertheless raises a claim whose sub-
stance is the denial of an appropriate education. 
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FAPE, even if the complaint never explicitly uses that 
term.11 

III 

The Court of Appeals did not undertake the analysis we 
have just set forward. As noted above, it asked whether 
E. F.'s injuries were, broadly speaking, “educational” in na-
ture. See supra, at 164; 788 F. 3d, at 627 (reasoning that 
the “value of allowing Wonder to attend [school] with E. F. 
was educational” because it would foster “her sense of inde-
pendence and social confdence,” which is “the sort of inter-
est the IDEA protects”). That is not the same as asking 
whether the gravamen of E. F.'s complaint charges, and 
seeks relief for, the denial of a FAPE. And that difference 
in standard may have led to a difference in result in this 
case. Understood correctly, § 1415(l) might not require ex-
haustion of the Frys' claim. We lack some important infor-
mation on that score, however, and so we remand the issue 
to the court below. 

The Frys' complaint alleges only disability-based discrimi-
nation, without making any reference to the adequacy of the 
special education services E. F.'s school provided. The 
school districts' “refusal to allow Wonder to act as a service 
dog,” the complaint states, “discriminated against [E. F.] as 
a person with disabilities . . . by denying her equal access” 
to public facilities. App. to Brief in Opposition 15, Com-
plaint ¶68. The complaint contains no allegation about the 
denial of a FAPE or about any defciency in E. F.'s IEP. 
More, it does not accuse the school even in general terms of 
refusing to provide the educational instruction and services 
that E. F. needs. See 788 F. 3d, at 631 (acknowledging that 

11 The point here is limited to commencement of the IDEA's formal ad-
ministrative procedures; it does not apply to more informal requests to 
IEP Team members or other school administrators for accommodations or 
changes to a special education program. After all, parents of a child with 
a disability are likely to bring all grievances frst to those familiar offcials, 
whether or not they involve the denial of a FAPE. 
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the Frys do not “state that Wonder enhances E. F.'s educa-
tional opportunities”). As the Frys explained in this Court: 
The school districts “have said all along that because they 
gave [E. F.] a one-on-one [human] aide, that all of her . . . 
educational needs were satisfed. And we have not chal-
lenged that, and it would be diffcult for us to challenge that.” 
Tr. of Oral Arg. 16. The Frys instead maintained, just as 
OCR had earlier found, that the school districts infringed 
E. F.'s right to equal access—even if their actions complied 
in full with the IDEA's requirements. See App. to Brief in 
Opposition 15, 18–19, Complaint ¶¶ 69, 85, 87; App. 34–37; 
supra, at 163–164. 

And nothing in the nature of the Frys' suit suggests any 
implicit focus on the adequacy of E. F.'s education. Con-
sider, as suggested above, that the Frys could have fled es-
sentially the same complaint if a public library or theater 
had refused admittance to Wonder. See supra, at 172. Or 
similarly, consider that an adult visitor to the school could 
have leveled much the same charges if prevented from enter-
ing with his service dog. See ibid. In each case, the plain-
tiff would challenge a public facility's policy of precluding 
service dogs ( just as a blind person might challenge a policy 
of barring guide dogs, see supra, at 163) as violating Title 
II's and § 504's equal access requirements. The suit would 
have nothing to do with the provision of educational services. 
From all that we know now, that is exactly the kind of action 
the Frys have brought. 

But we do not foreclose the possibility that the history of 
these proceedings might suggest something different. As 
earlier discussed, a plaintiff 's initial pursuit of the IDEA's 
administrative remedies can serve as evidence that the gra-
vamen of her later suit is the denial of a FAPE, even though 
that does not appear on the face of her complaint. See 
supra, at 173–174. The Frys may or may not have sought 
those remedies before fling this case: None of the parties 
here have addressed that issue, and the record is cloudy as to 
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the relevant facts. Accordingly, on remand, the court below 
should establish whether (or to what extent) the Frys in-
voked the IDEA's dispute resolution process before bringing 
this suit. And if the Frys started down that road, the court 
should decide whether their actions reveal that the grava-
men of their complaint is indeed the denial of a FAPE, thus 
necessitating further exhaustion. 

With these instructions and for the reasons stated, we va-
cate the judgment of the Court of Appeals and remand the 
case for further proceedings consistent with this opinion. 

It is so ordered. 

Justice Alito, with whom Justice Thomas joins, con-
curring in part and concurring in the judgment. 

I join all of the opinion of the Court with the exception of 
its discussion (in the text from the beginning of the frst new 
paragraph on page 171 to the end of the opinion) in which 
the Court provides several misleading “clue[s],” ante, at 171, 
for the lower courts. 

The Court frst instructs the lower courts to inquire 
whether the plaintiff could have brought “essentially the 
same claim if the alleged conduct had occurred at a public 
facility that was not a school—say, a public theater or li-
brary.” Ibid. Next, the Court says, a court should ask 
whether “an adult at the school—say, an employee or visi-
tor—[could] have pressed essentially the same grievance.” 
Ibid. These clues make sense only if there is no overlap 
between the relief available under the following two sets of 
claims: (1) the relief provided by the Individuals with Disa-
bilities Education Act (IDEA), and (2) the relief provided by 
other federal laws (including the Constitution, the Ameri-
cans with Disabilities Act of 1990 (ADA), and the Rehabilita-
tion Act of 1973). The Court does not show or even claim 
that there is no such overlap—to the contrary, it observes 
that “[t]he same conduct might violate” the ADA, the Reha-
bilitation Act and the IDEA. Ibid. And since these clues 
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work only in the absence of overlap, I would not suggest 
them. 

The Court provides another false clue by suggesting that 
lower courts take into account whether parents, before fling 
suit under the ADA or the Rehabilitation Act, began to pur-
sue but then abandoned the IDEA's formal procedures. 
Ante, at 173. This clue also seems to me to be ill advised. 
It is easy to imagine circumstances under which parents 
might start down the IDEA road and then change course 
and fle an action under the ADA or the Rehabilitation Act 
that seeks relief that the IDEA cannot provide. The par-
ents might be advised by their attorney that the relief they 
were seeking under the IDEA is not available under that 
law but is available under another. Or the parents might 
change their minds about the relief that they want, give up 
on the relief that the IDEA can provide, and turn to an-
other statute. 

Although the Court provides these clues for the purpose 
of assisting the lower courts, I am afraid that they may have 
the opposite effect. They are likely to confuse and lead 
courts astray. 
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the eastern district of virginia 
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After the 2010 census, the Virginia State Legislature drew new lines for 
12 state legislative districts, with a goal of ensuring that each district 
would have a black voting-age population (BVAP) of at least 55%. Cer-
tain voters fled suit, claiming that the new districts violated the Four-
teenth Amendment's Equal Protection Clause. State legislative off-
cials (State) intervened to defend the plan. A three-judge District 
Court rejected the challenges. As to 11 of the districts, the court con-
cluded that the voters had not shown, as this Court's precedent requires, 
“that race was the predominant factor motivating the legislature's deci-
sion to place a signifcant number of voters within or without a particu-
lar district,” Miller v. Johnson, 515 U. S. 900, 916. In so doing, the 
court held that race predominates only where there is an “ ̀ actual con-
fict between traditional redistricting criteria and race.' ” 141 F. Supp. 
3d 505, 524. It thus confned the predominance analysis to the portions 
of the new lines that appeared to deviate from traditional criteria. As 
to the remaining district, District 75, the court found that race did pre-
dominate, but that the lines were constitutional because the legislature's 
use of race was narrowly tailored to a compelling state interest. In 
particular, the court found the legislature had good reasons to believe 
that a 55% racial target was necessary in District 75 to avoid diminish-
ing the ability of black voters to elect their preferred candidates, which 
at the time would have violated § 5 of the Voting Rights Act of 1965, 
see Alabama Legislative Black Caucus v. Alabama, 575 U. S. 254, 278. 

Held: 
1. The District Court employed an incorrect legal standard in 

determining that race did not predominate in 11 of the 12 districts. 
Pp. 187–193. 

(a) The Equal Protection Clause prohibits a State, without suff-
cient justifcation, from “separat[ing] its citizens into different voting 
districts on the basis of race.” Miller, 515 U. S., at 911. Courts must 
“exercise extraordinary caution in adjudicating claims” of racial gerry-
mandering, id., at 916, since a legislature is always “aware of race when 
it draws district lines, just as it is aware of . . . other demographic 
factors,” Shaw v. Reno, 509 U. S. 630, 646 (Shaw I ). A plaintiff alleging 
racial gerrymandering thus bears the burden “to show, either through 
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circumstantial evidence of a district's shape and demographics or more 
direct evidence going to legislative purpose, that race was the predomi-
nant factor motivating the legislature's [districting] decision,” which 
requires proving “that the legislature subordinated traditional race-
neutral districting principles . . . to racial considerations.” Miller, 
supra, at 916. Here, the District Court misapplied controlling law in 
two principal ways. Pp. 187–188. 

(b) First, the District Court misunderstood relevant precedents 
when it required the challengers to establish, as a prerequisite to show-
ing racial predominance, an actual confict between the enacted plan 
and traditional redistricting principles. This Court has made clear that 
parties may show predominance “either through circumstantial evidence 
of a district's shape and demographics or more direct evidence going to 
legislative purpose,” Miller, supra, at 916, and that race may predomi-
nate even when a plan respects traditional principles, Shaw v. Hunt, 517 
U. S. 899, 907 (Shaw II ). 

The State's theory in this case is irreconcilable with Miller and 
Shaw II. The State insists, e. g., that the harm from racial gerryman-
dering lies not in racial line-drawing per se but in grouping voters of 
the same race together when they otherwise lack shared interests. But 
“the constitutional violation” in racial gerrymandering cases stems from 
the “racial purpose of state action, not its stark manifestation.” Miller, 
supra, at 913. The State also contends that race does not have a pro-
hibited effect on a district's lines if the legislature could have drawn the 
same lines in accordance with traditional criteria. The proper inquiry, 
however, concerns the actual considerations that provided the essential 
basis for the lines drawn, not post hoc justifcations that the legislature 
could have used but did not. A legislature could construct a plethora 
of potential maps that look consistent with traditional, race-neutral prin-
ciples, but if race is the overriding reason for choosing one map over 
others, race still may predominate. A confict or inconsistency may be 
persuasive circumstantial evidence tending to show racial predomina-
tion, but no rule requires challengers to present this kind of evidence 
in every case. As a practical matter, this kind of evidence may be nec-
essary in many or even most cases. But there may be cases where 
challengers can establish racial predominance without evidence of an 
actual confict. Pp. 188–191. 

(c) The District Court also erred in considering the legislature's 
racial motive only to the extent that the challengers identifed devia-
tions from traditional redistricting criteria attributable to race and not 
to some other factor. Racial gerrymandering claims proceed “district-
by-district,” Alabama, supra, at 262, and courts should not divorce any 
portion of a district's lines—whatever their relationship to traditional 
principles—from the rest of the district. Courts may consider evidence 
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pertaining to an area that is larger or smaller than the district at issue. 
But the ultimate object of the inquiry is the legislature's predominant 
motive for the district's design as a whole, and any explanation for a 
particular portion of the lines must take account of the districtwide 
context. A holistic analysis is necessary to give the proper weight to 
districtwide evidence, such as stark splits in the racial composition of 
populations moved into and out of a district, or the use of a racial target. 
Pp. 191–192. 

(d) The District Court is best positioned to determine on remand 
the extent to which, under the proper standard, race directed the shape 
of these 11 districts, and if race did predominate, whether strict scrutiny 
is satisfed. Pp. 192–193. 

2. The District Court's judgment regarding District 75 is consistent 
with the basic narrow tailoring analysis explained in Alabama. Where 
a challenger succeeds in establishing racial predominance, the burden 
shifts to the State to “demonstrate that its districting legislation is nar-
rowly tailored to achieve a compelling interest.” Miller, supra, at 920. 
Here, it is assumed that the State's interest in complying with the Vot-
ing Rights Act was a compelling interest. When a State justifes the 
predominant use of race in redistricting on the basis of the need to 
comply with the Voting Rights Act, “the narrow tailoring requirement 
insists only that the legislature have a `strong basis in evidence' in sup-
port of the (race-based) choice that it has made.” Alabama, 575 U. S., 
at 278. The State must show not that its action was actually necessary 
to avoid a statutory violation, but only that the legislature had “ ̀ good 
reasons to believe' ” its use of race was needed in order to satisfy the 
Voting Rights Act. Ibid. There was no error in the District Court's 
conclusion that the legislature had suffcient grounds to determine that 
the race-based calculus it employed in District 75 was necessary to avoid 
violating § 5. Under the facts found by that court, the legislature per-
formed the kind of functional analysis of District 75 necessary under § 5, 
and the result refected the good-faith efforts of legislators to achieve 
an informed bipartisan consensus. In contesting the suffciency of that 
evidence and the evidence justifying the 55% BVAP foor, the chal-
lengers ask too much from state offcials charged with the sensitive duty 
of reapportioning legislative districts. As to the claim that the 
BVAP foor is akin to the “mechanically numerical view” of § 5 rejected 
in Alabama, supra, at 277, the record here supports the State's conclu-
sion that this was an instance where a 55% BVAP was necessary 
for black voters to have a functional working majority. Pp. 193– 
196. 

141 F. Supp. 3d 505, affrmed in part, vacated in part, and remanded. 
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Kennedy, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Ginsburg, Breyer, Sotomayor, and Kagan, JJ., joined. 
Alito, J., fled an opinion concurring in part and concurring in the judg-
ment, post, p. 197. Thomas, J., fled an opinion concurring in the judg-
ment in part and dissenting in part, post, p. 197. 

Marc E. Elias argued the cause for appellants. With him 
on the briefs were Bruce V. Spiva, Kevin J. Hamilton, and 
Abha Khanna. 

Irving L. Gornstein argued the cause for the United 
States as amicus curiae urging vacatur in part and affrm-
ance in part. With him on the brief were Acting Solicitor 
General Gershengorn, Principal Deputy Assistant Attorney 
General Gupta, Elizabeth B. Prelogar, Tovah R. Calderon, 
and Christine H. Ku. 

Paul D. Clement argued the cause for appellees. With 
him on the brief were Erin E. Murphy, Efrem M. Braden, 
Katherine L. McKnight, and Richard B. Raile.* 

Justice Kennedy delivered the opinion of the Court. 
This case addresses whether the Virginia state legisla-

ture's consideration of race in drawing new lines for 12 state 
legislative districts violated the Equal Protection Clause of 
the Fourteenth Amendment. After the 2010 census, some 

*Briefs of amici curiae urging reversal were fled for the Campaign 
Legal Center et al. by Paul M. Smith, Jessica Ring Amunson, Mark 
P. Gaber, J. Gerald Hebert, Aderson B. Francois, Lloyd Leonard, and 
Deborah N. Archer; for the Constitutional Accountability Center by Eliza-
beth B. Wydra, Brianne J. Gorod, and David H. Gans; for the NAACP 
et al. by Anita S. Earls and Allison J. Riggs; and for OneVirginia2021: 
Virginians for Fair Redistricting by Gregory E. Lucyk. 

Briefs of amici curiae urging affrmance were fled for the National 
Black Chamber of Commerce et al. by Jason Torchinsky; and for the 
Southeastern Legal Foundation et al. by John J. Park, Jr., Kimberly S. 
Hermann, and Roger Clegg. 

Briefs of amici curiae were fled for the Lawyers' Committee for Civil 
Rights Under Law by Michael B. de Leeuw, Kristen Clarke, Jon M. Green-
baum, and Ezra D. Rosenberg; and for Thomas L. Brunell et al. by Mar-
guerite Mary Leoni and Christopher E. Skinnell. 
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redistricting was required to ensure proper numerical appor-
tionment for the Virginia House of Delegates. It is undis-
puted that the boundary lines for the 12 districts at issue 
were drawn with a goal of ensuring that each district would 
have a black voting-age population (BVAP) of at least 55%. 

Certain voters challenged the new districts as unconsti-
tutional racial gerrymanders. The United States District 
Court for the Eastern District of Virginia, constituted as a 
three-judge district court, rejected the challenges as to each 
of the 12 districts. As to 11 of the districts, the District 
Court concluded that the voters had not shown, as this 
Court's precedent requires, “that race was the predominant 
factor motivating the legislature's decision to place a signif-
cant number of voters within or without a particular dis-
trict.” Miller v. Johnson, 515 U. S. 900, 916 (1995). The 
District Court held that race predominates only where there 
is an “ `actual confict between traditional redistricting crite-
ria and race,' ” 141 F. Supp. 3d 505, 524 (ED Va. 2015), so it 
confned the predominance analysis to the portions of the 
new lines that appeared to deviate from traditional criteria, 
and found no violation. As to the remaining district, Dis-
trict 75, the District Court found that race did predominate. 
It concluded, however, that the lines were constitutional be-
cause the legislature's use of race was narrowly tailored to a 
compelling state interest. In particular, the District Court 
determined that the legislature had “good reasons to be-
lieve” that a 55% racial target was necessary in District 75 
to avoid diminishing the ability of black voters to elect their 
preferred candidates, which at the time would have violated 
§ 5 of the Voting Rights Act of 1965. Alabama Legislative 
Black Caucus v. Alabama, 575 U. S. 254, 278 (2015) (internal 
quotation marks omitted; emphasis deleted). 

On appeal to this Court, the challengers contend that the 
District Court employed an incorrect legal standard for 
racial predominance and that the legislature lacked good 
reasons for its use of race in District 75. This Court now 
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affrms as to District 75 and vacates and remands as to the 
remaining 11 districts. 

I 

After the 2010 census, the Virginia General Assembly set 
out to redraw the legislative districts for the State Senate 
and House of Delegates in time for the 2011 elections. In 
February 2011, the House Committee on Privileges and Elec-
tions adopted a resolution establishing criteria to guide the 
redistricting process. Among those criteria were tradi-
tional redistricting factors such as compactness, contiguity 
of territory, and respect for communities of interest. But 
above those traditional objectives, the committee gave prior-
ity to two other goals. First, in accordance with the princi-
ple of one person, one vote, the committee resolved that 
“[t]he population of each district shall be as nearly equal to 
the population of every other district as practicable,” with 
any deviations falling “within plus-or-minus one percent.” 
141 F. Supp. 3d, at 518. Second, the committee resolved that 
the new map must comply with the “protections against . . . 
unwarranted retrogression” contained in § 5 of the Voting 
Rights Act. Ibid. At the time, § 5 required covered juris-
dictions, including Virginia, to preclear any change to a vot-
ing standard, practice, or procedure by showing federal au-
thorities that the change would not have the purpose or 
effect of “diminishing the ability of [members of a minority 
group] to elect their preferred candidates of choice.” § 5, 120 
Stat. 580–581, 52 U. S. C. § 10304(b). After the redistricting 
process here was completed, this Court held that the cover-
age formula in § 4(b) of the Voting Rights Act no longer may 
be used to require preclearance under § 5. See Shelby 
County v. Holder, 570 U. S. 529, 557 (2013). 

The committee's criteria presented potential problems for 
12 House districts. Under § 5 as Congress amended it in 
2006, “[a] plan leads to impermissible retrogression when, 
compared to the plan currently in effect (typically called a 
`benchmark plan'), the new plan diminishes the number of 
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districts in which minority groups can `elect their preferred 
candidates of choice' (often called `ability-to-elect' districts).” 
Harris v. Arizona Independent Redistricting Comm'n, 578 
U. S. 253, 260 (2016) (quoting 52 U. S. C. § 10304(b)). The 
parties agree that the 12 districts at issue here, where minor-
ities had constituted a majority of the voting-age population 
for many past elections, qualifed as “ability-to-elect” dis-
tricts. Most of the districts were underpopulated, however, 
so any new plan required moving signifcant numbers of new 
voters into these districts in order to comply with the princi-
ple of one person, one vote. Under the benchmark plan, the 
districts had BVAPs ranging from 62.7% down to 46.3%. 
Three districts had BVAPs below 55%. 

Seeking to maintain minority voters' ability to elect their 
preferred candidates in these districts while complying with 
the one-person, one-vote criterion, legislators concluded that 
each of the 12 districts “needed to contain a BVAP of at least 
55%.” 141 F. Supp. 3d, at 519. At trial, the parties dis-
puted whether the 55% fgure “was an aspiration or a target 
or a rule.” Ibid. But they did not dispute “the most im-
portant question—whether [the 55%] fgure was used in draw-
ing the Challenged Districts.” Ibid. The parties agreed, 
and the District Court found, “that the 55% BVAP fgure was 
used in structuring the districts.” Ibid. In the enacted 
plan all 12 districts contained a BVAP greater than 55%. 

Who frst suggested the 55% BVAP criterion and how the 
legislators agreed upon it was less clear from the evidence. 
See id., at 521 (describing the “[t]estimony on this question” 
as “a muddle”). In the end, the District Court found that 
the 55% criterion emerged from discussions among certain 
members of the House Black Caucus and the leader of 
the redistricting effort in the House, Delegate Chris Jones, 
“based largely on concerns pertaining to the re-election of 
Delegate Tyler in [District] 75.” Id., at 522. The 55% fg-
ure “was then applied across the board to all twelve” dis-
tricts. Ibid. 
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In April 2011, the General Assembly passed Delegate 
Jones' plan with broad support from both parties and mem-
bers of the Black Caucus. One of only two dissenting mem-
bers of the Black Caucus was Delegate Tyler of District 75, 
who objected solely on the ground that the 55.4% BVAP in 
her district was too low. In June 2011, the U. S. Department 
of Justice precleared the plan. 

Three years later, before this suit was fled, a separate 
District Court struck down Virginia's third federal congres-
sional district (not at issue here), based in part on the legisla-
ture's use of a 55% BVAP threshold. See Page v. Virginia 
State Bd. of Elections, 58 F. Supp. 3d 533, 553 (ED Va. 2014), 
vacated and remanded sub nom. Cantor v. Personhuballah, 
575 U. S. 931 (2015), judgt. entered sub nom. Page v. Vir-
ginia State Bd. of Elections, 2015 WL 3604029 (June 5, 2015), 
appeal dism'd sub nom. Wittman v. Personhuballah, 578 
U. S. 539 (2016). After that decision, 12 voters registered 
in the 12 districts here at issue fled this action challenging 
the district lines under the Equal Protection Clause. Be-
cause the claims “challeng[ed] the constitutionality of . . . the 
apportionment of [a] statewide legislative body,” the case 
was heard by a three-judge District Court. 28 U. S. C. 
§ 2284(a). The Virginia House of Delegates and its Speaker, 
William Howell (together referred to hereinafter as the 
State), intervened and assumed responsibility for defending 
the plan, both before the District Court and now before 
this Court. 

After a 4-day bench trial, a divided District Court ruled 
for the State. With respect to each challenged district, the 
court frst assessed whether “racial considerations predomi-
nated over—or `subordinated'—traditional redistricting cri-
teria.” 141 F. Supp. 3d, at 523. An essential premise of the 
majority opinion was that race does not predominate unless 
there is an “actual confict between traditional redistricting 
criteria and race that leads to the subordination of the for-
mer.” Id., at 524. To implement that standard, moreover, 
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the court limited its inquiry into racial motive to those por-
tions of the district lines that appeared to deviate from tradi-
tional criteria. The court thus “examine[d] those aspects of 
the [district] that appear[ed] to constitute `deviations' from 
neutral criteria” to ascertain whether the deviations were 
attributable to race or to other considerations, “such as pro-
tection of incumbents.” Id., at 534. Only if the court found 
a deviation attributable to race did it proceed to “determine 
whether racial considerations qualitatively subordinated all 
other non-racial districting criteria.” Ibid. Under that 
analysis, the court found that race did not predominate in 11 
of the 12 districts. 

When it turned to District 75, the District Court found 
that race did predominate. The court reasoned that 
“[a]chieving a 55% BVAP foor required `drastic maneuver-
ing' that is refected on the face of the district.” Id., at 557. 
Applying strict scrutiny, the court held that compliance with 
§ 5 was a compelling state interest and that the legislature's 
consideration of race in District 75 was narrowly tailored. 
As to narrow tailoring, the court explained that the State 
had “a strong basis in evidence” to believe that its actions 
were “reasonably necessary” to avoid retrogression. Id., at 
548. In particular, the court found that Delegate Jones had 
considered “precisely the kinds of evidence that legislators 
are encouraged to use” in achieving compliance with § 5, in-
cluding turnout rates, the district's large disenfranchised 
prison population, and voting patterns in the contested 2005 
primary and general elections. Id., at 558. 

Judge Keenan dissented as to all 12 districts. She con-
cluded that the majority applied an incorrect understanding 
of racial predominance and that Delegate Jones' analysis of 
District 75 was too “general and conclusory.” Id., at 578. 
This appeal followed, and probable jurisdiction was noted. 
578 U. S. 1021 (2016); see 28 U. S. C. § 1253. 
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II 

Against the factual and procedural background set out 
above, it is now appropriate to consider the controlling legal 
principles in this case. The Equal Protection Clause prohib-
its a State, without suffcient justifcation, from “separat[ing] 
its citizens into different voting districts on the basis of 
race.” Miller, 515 U. S., at 911. The harms that fow from 
racial sorting “include being personally subjected to a racial 
classifcation as well as being represented by a legislator who 
believes his primary obligation is to represent only the mem-
bers of a particular racial group.” Alabama, 575 U. S., at 
263 (alterations, citation, and internal quotation marks omit-
ted). At the same time, courts must “exercise extraordi-
nary caution in adjudicating claims that a State has drawn 
district lines on the basis of race.” Miller, 515 U. S., at 916. 
“Electoral districting is a most diffcult subject for legisla-
tures,” requiring a delicate balancing of competing consider-
ations. Id., at 915. And “redistricting differs from other 
kinds of state decisionmaking in that the legislature always 
is aware of race when it draws district lines, just as it is 
aware of . . . a variety of other demographic factors.” Shaw 
v. Reno, 509 U. S. 630, 646 (1993) (Shaw I ). 

In light of these considerations, this Court has held that a 
plaintiff alleging racial gerrymandering bears the burden “to 
show, either through circumstantial evidence of a district's 
shape and demographics or more direct evidence going to 
legislative purpose, that race was the predominant factor 
motivating the legislature's decision to place a signifcant 
number of voters within or without a particular district.” 
Miller, 515 U. S., at 916. To satisfy this burden, the plaintiff 
“must prove that the legislature subordinated traditional 
race-neutral districting principles . . . to racial considera-
tions.” Ibid. The challengers contend that, in fnding that 
race did not predominate in 11 of the 12 districts, the District 
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Court misapplied controlling law in two principal ways. 
This Court considers them in turn. 

A 

The challengers frst argue that the District Court misun-
derstood the relevant precedents when it required the chal-
lengers to establish, as a prerequisite to showing racial 
predominance, an actual confict between the enacted plan 
and traditional redistricting principles. The Court agrees 
with the challengers on this point. 

A threshold requirement that the enacted plan must con-
fict with traditional principles might have been reconcilable 
with this Court's case law at an earlier time. In Shaw I, 
the Court recognized a claim of racial gerrymandering for 
the frst time. See 509 U. S., at 652. Certain language in 
Shaw I can be read to support requiring a challenger who 
alleges racial gerrymandering to show an actual confict with 
traditional principles. The opinion stated, for example, that 
strict scrutiny applies to “redistricting legislation that is so 
bizarre on its face that it is unexplainable on grounds other 
than race.” Id., at 644 (internal quotation marks omitted). 
The opinion also stated that “reapportionment is one area in 
which appearances do matter.” Id., at 647. 

The Court's opinion in Miller, however, clarifed the racial 
predominance inquiry. In particular, it rejected the argu-
ment that, “regardless of the legislature's purposes, a plain-
tiff must demonstrate that a district's shape is so bizarre that 
it is unexplainable other than on the basis of race.” 515 
U. S., at 910–911. The Court held to the contrary in lan-
guage central to the instant case: “Shape is relevant not be-
cause bizarreness is a necessary element of the constitutional 
wrong or a threshold requirement of proof, but because it 
may be persuasive circumstantial evidence that race for its 
own sake, and not other districting principles, was the legis-
lature's dominant and controlling rationale.” Id., at 913. 
Parties therefore “may rely on evidence other than bizarre-
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ness to establish race-based districting,” and may show pre-
dominance “either through circumstantial evidence of a dis-
trict's shape and demographics or more direct evidence going 
to legislative purpose.” Id., at 913, 916. 

The Court addressed racial gerrymandering and tradi-
tional redistricting factors again in Shaw v. Hunt, 517 U. S. 
899 (1996) (Shaw II ). The Court there rejected the view of 
one of the dissents that “strict scrutiny does not apply where 
a State `respects' or `complies with traditional districting 
principles.' ” Id., at 906 (quoting id., at 931–932 (Stevens, 
J., dissenting); alteration omitted). Race may predominate 
even when a reapportionment plan respects traditional prin-
ciples, the Court explained, if “[r]ace was the criterion that, 
in the State's view, could not be compromised,” and race-
neutral considerations “came into play only after the race-
based decision had been made.” Id., at 907. 

The State's theory in this case is irreconcilable with Miller 
and Shaw II. The State insists, for example, that the harm 
from racial gerrymandering lies not in racial line-drawing 
per se but in grouping voters of the same race together when 
they otherwise lack shared interests. But “the constitu-
tional violation” in racial gerrymandering cases stems from 
the “racial purpose of state action, not its stark manifesta-
tion.” Miller, supra, at 913. The Equal Protection Clause 
does not prohibit misshapen districts. It prohibits unjusti-
fed racial classifcations. 

The State contends further that race does not have a pro-
hibited effect on a district's lines if the legislature could have 
drawn the same lines in accordance with traditional criteria. 
That argument parallels the District Court's reasoning that 
a reapportionment plan is not an express racial classifcation 
unless a racial purpose is apparent from the face of the plan 
based on the irregular nature of the lines themselves. See 
141 F. Supp. 3d, at 524–526. This is incorrect. The racial 
predominance inquiry concerns the actual considerations 
that provided the essential basis for the lines drawn, not post 
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hoc justifcations the legislature in theory could have used 
but in reality did not. 

Traditional redistricting principles, moreover, are numer-
ous and malleable. The District Court here identifed no 
fewer than 11 race-neutral redistricting factors a legislature 
could consider, some of which are “surprisingly ethereal” and 
“admi[t] of degrees.” Id., at 535, 537. By deploying those 
factors in various combinations and permutations, a State 
could construct a plethora of potential maps that look con-
sistent with traditional, race-neutral principles. But if race 
for its own sake is the overriding reason for choosing one 
map over others, race still may predominate. 

For these reasons, a confict or inconsistency between the 
enacted plan and traditional redistricting criteria is not a 
threshold requirement or a mandatory precondition in order 
for a challenger to establish a claim of racial gerrymander-
ing. Of course, a confict or inconsistency may be persuasive 
circumstantial evidence tending to show racial predomina-
tion, but there is no rule requiring challengers to present 
this kind of evidence in every case. 

As a practical matter, in many cases, perhaps most cases, 
challengers will be unable to prove an unconstitutional racial 
gerrymander without evidence that the enacted plan con-
ficts with traditional redistricting criteria. In general, leg-
islatures that engage in impermissible race-based redistrict-
ing will fnd it necessary to depart from traditional principles 
in order to do so. And, in the absence of a confict with 
traditional principles, it may be diffcult for challengers to 
fnd other evidence suffcient to show that race was the over-
riding factor causing neutral considerations to be cast aside. 
In fact, this Court to date has not affrmed a predominance 
fnding, or remanded a case for a determination of predomi-
nance, without evidence that some district lines deviated 
from traditional principles. See Alabama, 575 U. S., at 273; 
Hunt v. Cromartie, 526 U. S. 541, 547 (1999); Bush v. Vera, 
517 U. S. 952, 962, 966, 974 (1996) (plurality opinion); Shaw 
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II, supra, at 905–906; Miller, supra, at 917; Shaw I, supra, 
at 635–636. Yet the law responds to proper evidence and 
valid inferences in ever-changing circumstances, as it learns 
more about ways in which its commands are circumvented. 
So there may be cases where challengers will be able to es-
tablish racial predominance in the absence of an actual con-
fict by presenting direct evidence of the legislative purpose 
and intent or other compelling circumstantial evidence. 

B 

The challengers submit that the District Court erred fur-
ther when it considered the legislature's racial motive only 
to the extent that the challengers identifed deviations from 
traditional redistricting criteria that were attributable to 
race and not to some other factor. In the challengers' view, 
this approach foreclosed a holistic analysis of each district 
and led the District Court to give insuffcient weight to the 
55% BVAP target and other relevant evidence that race pre-
dominated. Again, this Court agrees. 

As explained, showing a deviation from, or confict with, 
traditional redistricting principles is not a necessary prereq-
uisite to establishing racial predominance. Supra, at 190. 
But even where a challenger alleges a confict, or succeeds 
in showing one, the court should not confne its analysis to 
the conficting portions of the lines. That is because the 
basic unit of analysis for racial gerrymandering claims in 
general, and for the racial predominance inquiry in particu-
lar, is the district. Racial gerrymandering claims proceed 
“district-by-district.” Alabama, 575 U. S., at 262. “We 
have consistently described a claim of racial gerrymandering 
as a claim that race was improperly used in the drawing of 
the boundaries of one or more specifc electoral districts.” 
Id., at 262–263. And Miller's basic predominance test scru-
tinizes the legislature's motivation for placing “a signifcant 
number of voters within or without a particular district.” 
515 U. S., at 916. Courts evaluating racial predominance 
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therefore should not divorce any portion of the lines—what-
ever their relationship to traditional principles—from the 
rest of the district. 

This is not to suggest that courts evaluating racial gerry-
mandering claims may not consider evidence pertaining to 
an area that is larger or smaller than the district at issue. 
The Court has recognized that “[v]oters, of course, can pre-
sent statewide evidence in order to prove racial gerryman-
dering in a particular district.” Alabama, supra, at 263 
(emphasis deleted). Districts share borders, after all, and a 
legislature may pursue a common redistricting policy toward 
multiple districts. Likewise, a legislature's race-based deci-
sionmaking may be evident in a notable way in a particular 
part of a district. It follows that a court may consider 
evidence regarding certain portions of a district's lines, in-
cluding portions that confict with traditional redistricting 
principles. 

The ultimate object of the inquiry, however, is the legisla-
ture's predominant motive for the design of the district as a 
whole. A court faced with a racial gerrymandering claim 
therefore must consider all of the lines of the district at 
issue; any explanation for a particular portion of the lines, 
moreover, must take account of the districtwide context. 
Concentrating on particular portions in isolation may ob-
scure the signifcance of relevant districtwide evidence, such 
as stark splits in the racial composition of populations moved 
into and out of disparate parts of the district, or the use of 
an express racial target. A holistic analysis is necessary to 
give that kind of evidence its proper weight. 

C 

The challengers ask this Court not only to correct the Dis-
trict Court's racial predominance standard but also to apply 
that standard and conclude that race in fact did predominate 
in the 11 districts where the District Court held that it did 
not. For its part, the State asks the Court to hold that, 
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even if race did predominate in these districts, the State's 
predominant use of race was narrowly tailored to the compel-
ling interest in complying with § 5. 

The Court declines these requests. “[O]urs is a court of 
fnal review and not frst view.” Department of Transpor-
tation v. Association of American Railroads, 575 U. S. 
43, 56 (2015) (internal quotation marks omitted). The Dis-
trict Court is best positioned to determine in the frst in-
stance the extent to which, under the proper standard, race 
directed the shape of these 11 districts. And if race did pre-
dominate, it is proper for the District Court to determine in 
the frst instance whether strict scrutiny is satisfed. These 
matters are left for the District Court on remand. 

III 

The Court now turns to the arguments regarding District 
75. Where a challenger succeeds in establishing racial pre-
dominance, the burden shifts to the State to “demonstrate 
that its districting legislation is narrowly tailored to achieve 
a compelling interest.” Miller, supra, at 920. The District 
Court here determined that the State's predominant use of 
race in District 75 was narrowly tailored to achieve compli-
ance with § 5. The challengers contest the fnding of narrow 
tailoring, but they do not dispute that compliance with § 5 
was a compelling interest at the relevant time. As in previ-
ous cases, therefore, the Court assumes, without deciding, 
that the State's interest in complying with the Voting Rights 
Act was compelling. E. g., Alabama, supra, at 275–279; 
Shaw II, 517 U. S., at 915. 

Turning to narrow tailoring, the Court explained the con-
tours of that requirement in Alabama. When a State justi-
fes the predominant use of race in redistricting on the basis 
of the need to comply with the Voting Rights Act, “the nar-
row tailoring requirement insists only that the legislature 
have a strong basis in evidence in support of the (race-based) 
choice that it has made.” 575 U. S., at 278 (internal quota-
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tion marks omitted). That standard does not require the 
State to show that its action was “actually . . . necessary” to 
avoid a statutory violation, so that, but for its use of race, 
the State would have lost in court. Ibid. (internal quotation 
marks omitted). Rather, the requisite strong basis in evi-
dence exists when the legislature has “good reasons to be-
lieve” it must use race in order to satisfy the Voting Rights 
Act, “even if a court does not fnd that the actions were nec-
essary for statutory compliance.” Ibid. (internal quotation 
marks omitted). 

The Court now fnds no error in the District Court's con-
clusion that the State had suffcient grounds to determine 
that the race-based calculus it employed in District 75 was 
necessary to avoid violating § 5. As explained, § 5 at the 
time barred Virginia from adopting any districting change 
that would “have the effect of diminishing the ability of 
[members of a minority group] to elect their preferred candi-
dates of choice.” 52 U. S. C. § 10304(b). Determining what 
minority population percentage will satisfy that standard is 
a diffcult task requiring, in the view of the Department of 
Justice, a “functional analysis of the electoral behavior 
within the particular . . . election district.” Guidance Con-
cerning Redistricting Under Section 5 of the Voting Rights 
Act, 76 Fed. Reg. 7471 (2011). 

Under the facts found by the District Court, the legisla-
ture performed that kind of functional analysis of District 75 
when deciding upon the 55% BVAP target. Redrawing this 
district presented a diffcult task, and the result refected 
the good-faith efforts of Delegate Jones and his colleagues to 
achieve an informed bipartisan consensus. Delegate Jones 
met with Delegate Tyler “probably half a dozen times to con-
fgure her district” in order to avoid retrogression. 141 
F. Supp. 3d, at 558 (internal quotation marks omitted). He 
discussed the district with incumbents from other majority-
minority districts. He also considered turnout rates, the re-
sults of the recent contested primary and general elections 
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in 2005, and the district's large population of disenfranchised 
black prisoners. The challengers, moreover, do not dispute 
that District 75 was an ability-to-elect district, or that white 
and black voters in the area tend to vote as blocs. See id., 
at 557–559. In light of Delegate Jones' careful assessment 
of local conditions and structures, the State had a strong 
basis in evidence to believe a 55% BVAP foor was required 
to avoid retrogression. 

The challengers' responses ask too much from state off-
cials charged with the sensitive duty of reapportioning legis-
lative districts. First, the challengers contest the suff-
ciency of the evidence showing that Delegate Jones in fact 
performed a functional analysis, in part because that analysis 
was not memorialized in writing. But the District Court's 
factual fndings are reviewed only for clear error. See 
Easley v. Cromartie, 532 U. S. 234, 242 (2001). The fndings 
regarding how the legislature arrived at the 55% BVAP tar-
get are well supported, and “we do not . . . require States 
engaged in redistricting to compile a comprehensive adminis-
trative record.” Vera, 517 U. S., at 966 (internal quotation 
marks omitted). 

The challengers argue further that the drafters of the plan 
had insuffcient evidence to justify a 55% BVAP foor. The 
2005 elections were idiosyncratic, the challengers contend; 
moreover, demographic information about the prison in the 
district is absent from the record, and Delegate Tyler's per-
spective was infuenced by a personal interest in reelection. 
That may have been so, and for those reasons, it is possible 
that, if the State had drawn District 75 with a BVAP below 
55% and had sought judicial preclearance, a court would have 
found no § 5 violation. But that is not the question here. 
“The law cannot insist that a state legislature, when redis-
tricting, determine precisely what percent minority popula-
tion § 5 demands.” Alabama, 575 U. S., at 278. The ques-
tion is whether the State had “good reasons” to believe a 
55% BVAP foor was necessary to avoid liability under § 5. 
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Ibid. (internal quotation marks omitted). The State did 
have good reasons under these circumstances. Holding oth-
erwise would afford state legislatures too little breathing 
room, leaving them “trapped between the competing hazards 
of liability” under the Voting Rights Act and the Equal Pro-
tection Clause. Vera, supra, at 977 (internal quotation 
marks omitted). 

As a fnal point, the challengers liken the 55% BVAP foor 
here to the “mechanically numerical view” of § 5 this Court 
rejected in Alabama. 575 U. S., at 277. But Alabama did 
not condemn the use of BVAP targets to comply with § 5 in 
every instance. Rather, this Court corrected the “misper-
ception” that § 5 required a State to “maintai[n] the same 
population percentages in majority-minority districts as in 
the prior plan.” Id., at 275–276. “[I]t would seem highly 
unlikely,” the Court explained, that reducing a district's 
BVAP “from, say, 70% to 65% would have a signifcant im-
pact on the black voters' ability to elect their preferred can-
didate.” Id., at 277. Yet reducing the BVAP below 55% 
well might have that effect in some cases. The record here 
supports the legislature's conclusion that this was one in-
stance where a 55% BVAP was necessary for black voters to 
have a functional working majority. 

IV 

The Court's holding in this case is controlled by precedent. 
The Court reaffrms the basic racial predominance analysis 
explained in Miller and Shaw II, and the basic narrow tailor-
ing analysis explained in Alabama. The District Court's 
judgment as to District 75 is consistent with these principles. 
Applying these principles to the remaining 11 districts is en-
trusted to the District Court in the frst instance. 

The judgment of the District Court is affrmed in part and 
vacated in part. The case is remanded for further proceed-
ings consistent with this opinion. 

It is so ordered. 
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Justice Alito, concurring in part and concurring in the 
judgment. 

I join the opinion of the Court insofar as it upholds 
the constitutionality of District 75. Ante, at 193–196. The 
districting plan at issue here was adopted prior to our deci-
sion in Shelby County v. Holder, 570 U. S. 529 (2013), 
and therefore it is appropriate to apply the body of law in 
effect at that time. What is more, appellants have never 
contested the District Court's holding that compliance with 
§ 5 of the Voting Rights Act was a compelling government 
interest for covered jurisdictions before our decision in 
Shelby County. See 141 F. Supp. 3d 505, 545–547 (ED Va. 
2015). 

I concur in the judgment of the Court insofar as it vacates 
and remands the judgment below with respect to all the re-
maining districts. Unlike the Court, however, I would hold 
that all these districts must satisfy strict scrutiny. See post, 
at 198 (Thomas, J., concurring in judgment in part and dis-
senting in part); see also League of United Latin American 
Citizens v. Perry, 548 U. S. 399, 517 (2006) (Scalia, J., concur-
ring in judgment in part and dissenting in part) (“[W]hen a 
legislature intentionally creates a majority-minority district, 
race is necessarily its predominant motivation and strict 
scrutiny is therefore triggered”). 

Justice Thomas, concurring in the judgment in part and 
dissenting in part. 

Appellants contend that 12 of Virginia's state legislative 
districts are unconstitutional racial gerrymanders. The 
three-judge District Court rejected their challenge, holding 
that race was not the legislature's predominant motive in 
drawing 11 of the districts and that the remaining district 
survives strict scrutiny. I would reverse the District Court 
as to all 12 districts. I therefore concur in the judgment in 
part and dissent in part. 
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I 

I concur in the Court's judgment reversing the District 
Court's decision to uphold 11 of the 12 districts at issue in 
this case—House Districts 63, 69, 70, 71, 74, 77, 80, 89, 90, 
92, and 95. I do not agree, however, with the Court's deci-
sion to leave open the question whether race predominated 
in those districts and, thus, whether they are subject to 
strict scrutiny. Ante, at 192–193. Appellees (hereinafter 
State) concede that the legislature intentionally drew all 
12 districts as majority-black districts. See, e. g., Brief for 
Appellees 1 (“[T]he legislature sought to achieve a [black 
voting-age population] of at least 55% in adjusting the lines 
of the 12 majority-minority districts”). That concession, in 
my view, mandates strict scrutiny as to each district. See 
Bush v. Vera, 517 U. S. 952, 1000 (1996) (Thomas, J., concur-
ring in judgment) (A State's “concession that it intentionally 
created majority-minority districts [i]s suffcient to show 
that race was a predominant, motivating factor in its redis-
tricting”); League of United Latin American Citizens v. 
Perry, 548 U. S. 399, 517 (2006) (LULAC) (Scalia, J., concur-
ring in judgment in part and dissenting in part) (“[W]hen a 
legislature intentionally creates a majority-minority district, 
race is necessarily its predominant motivation and strict 
scrutiny is therefore triggered”). I would therefore hold 
that the District Court must apply strict scrutiny to Dis-
tricts 63, 69, 70, 71, 74, 77, 80, 89, 90, 92, and 95 on remand. 

II 

I disagree with the Court's judgment with respect to the 
remaining district, District 75. The majority affrms the 
District Court's holding that District 75 is subject to strict 
scrutiny. With this I agree, because, as with the other 11 
districts, the State conceded that it intentionally drew Dis-
trict 75 as a majority-black district. 

I disagree, however, with the majority's determination 
that District 75 satisfes strict scrutiny. This Court has held 
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that a State may draw distinctions among its citizens based 
on race only when it “is pursuing a compelling state interest” 
and has chosen “narrowly tailored” means to accomplish that 
interest. Shaw v. Hunt, 517 U. S. 899, 908 (1996) (internal 
quotation marks omitted). The State asserts that it used 
race in drawing District 75 to further a “compelling interest 
in complying with Section 5 of the [Voting Rights Act of 
1965].” Brief for Appellees 50.1 And it argues that, based 
on its “good-faith functional analysis” of the district, it nar-
rowly tailored its use of race to achieve that interest. Id., 
at 56. In my view, the State has neither asserted a compel-
ling state interest nor narrowly tailored its use of race. 

A 

As an initial matter, the majority errs by “assum[ing], 
without deciding, that the State's interest in complying with 
the Voting Rights Act was compelling.” Ante, at 193. To 
be sure, this Court has previously assumed that a State has 
a compelling interest in complying with the Voting Rights 
Act. But it has done so only in cases in which it has not 
upheld the redistricting plan at issue. See, e. g., Miller v. 
Johnson, 515 U. S. 900, 921 (1995) (leaving open the question 
“[w]hether or not in some cases compliance with the [Voting 
Rights] Act, standing alone, can provide a compelling inter-
est independent of any interest in remedying past discrimi-
nation”).2 This Court has never, before today, assumed a 

1 It is unclear from the record whether the State sought to justify its 
use of race on other grounds. I would leave it to the District Court to 
evaluate in the frst instance any other asserted compelling interest, in-
cluding whether such interest has been forfeited. 

2 See also Shaw v. Hunt, 517 U. S. 899, 911 (1996) (“In Miller, we ex-
pressly left open the question whether under the proper circumstances 
compliance with the Voting Rights Act, on its own, could be a compelling 
[state] interest. . . . Here once again we do not reach that question because 
we fnd that creating an additional majority-black district was not required 
under a correct reading of § 5”); id., at 915 (“We assume, arguendo, for the 
purpose of resolving this suit, that compliance with § 2 could be a compel-
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compelling state interest while upholding a state redistrict-
ing plan. Indeed, I know of no other case, in any context, 
in which the Court has assumed away part of the State's 
burden to justify its intentional use of race. This should not 
be the frst. I would hold that complying with § 5 of the 
Voting Rights Act is not a compelling interest. 

“[C]ompliance with federal antidiscrimination laws cannot 
justify race-based districting where the challenged district 
was not reasonably necessary under a constitutional reading 
and application of those laws.” Id., at 921 (emphasis added). 
More than a decade ago, I joined Justice Scalia's opinion in 
LULAC, which noted that this Court had “upheld the consti-
tutionality of § 5 as a proper exercise of Congress's authority 
under § 2 of the Fifteenth Amendment to enforce that 
Amendment's prohibition on the denial or abridgment of the 
right to vote.” 548 U. S., at 518. I therefore agreed that, 
“[i]n the proper case, . . . a covered jurisdiction may have a 
compelling interest in complying with § 5.” Id., at 519. 

I have since concluded that § 5 is “unconstitutional.” 
Northwest Austin Municipal Util. Dist. No. One v. Holder, 
557 U. S. 193, 216 (2009) (Thomas, J., concurring in judgment 
in part and dissenting in part). “[T]he violence, intimida-
tion, and subterfuge that led Congress to pass § 5 and this 
Court to uphold it no longer remains,” id., at 229, so § 5 “can 
no longer be justifed as an appropriate mechanism for en-
forcement of the Fifteenth Amendment,” id., at 216. Be-
cause, in my view, § 5 is unconstitutional, I would hold that 

ling interest” but hold that the remedy “is not narrowly tailored to the 
asserted end”); Bush v. Vera, 517 U. S. 952, 977, 979 (1996) (plurality opin-
ion) (“[W]e assume without deciding that compliance with [the Voting 
Rights Act], as interpreted by our precedents, can be a compelling state 
interest” but hold that the districts at issue are not “narrowly tailored” to 
achieve that interest (citation omitted)); Alabama Legislative Black Cau-
cus v. Alabama, 575 U. S. 254, 279 (2015) (“[W]e do not here decide 
whether . . . continued compliance with § 5 remains a compelling interest” 
because “we conclude that the District Court and the legislature asked 
the wrong question with respect to narrow tailoring”). 



Cite as: 580 U. S. 178 (2017) 201 

Opinion of Thomas, J. 

a State does not have a compelling interest in complying 
with it. 

B 

Even if compliance with § 5 were a compelling interest, 
the State failed to narrowly tailor its use of race to further 
that interest. 

1 

This Court has explained that “[a]ny preference based on 
racial or ethnic criteria must necessarily receive a most 
searching examination.” Wygant v. Jackson Bd. of Ed., 476 
U. S. 267, 273 (1986) (plurality opinion) (internal quotation 
marks omitted); accord, Adarand Constructors, Inc. v. Peña, 
515 U. S. 200, 223 (1995); Grutter v. Bollinger, 539 U. S. 306, 
378 (2003) (Rehnquist, C. J., dissenting). This exacting scru-
tiny makes sense because “[d]iscrimination on the basis of 
race” is “odious in all aspects.” Rose v. Mitchell, 443 U. S. 
545, 555 (1979). Accordingly, a State's use of race must bear 
“ `the most exact connection' ” to the compelling state inter-
est. Wygant, supra, at 280 (opinion of Powell, J.). In the 
context of redistricting, the redistricting map must, “at a 
minimum,” actually “remedy the anticipated violation” or 
“achieve compliance” with the Voting Rights Act. Shaw, 
517 U. S., at 916. 

I have serious doubts about the Court's standard for nar-
row tailoring, as characterized today and in Alabama Leg-
islative Black Caucus v. Alabama, 575 U. S. 254 (2015). 
Relying on Alabama, the majority explains that narrow 
tailoring in the redistricting context requires “only that the 
legislature have a strong basis in evidence in support of the 
(race-based) choice that it has made.” Ante, at 193 (internal 
quotation marks omitted). That standard “does not demand 
that a State's actions actually be necessary to achieve a com-
pelling state interest in order to be constitutionally valid.” 
Alabama, supra, at 278 (internal quotation marks omitted); 
see also ante, at 194. Instead, under that standard, a state 
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legislature needs only “good reasons to believe” that the use 
of race is required, even if the use of race is not “actually 
. . . necessary.” Alabama, supra, at 278 (internal quotation 
marks omitted). 

That approach to narrow tailoring—deferring to a State's 
belief that it has good reasons to use race—is “strict” in 
name only. To the extent the Court applies Alabama to di-
lute the well-settled standard established by our precedents, 
I demur. 

2 

Applying the proper narrow-tailoring standard for state 
classifcations based on race, I conclude that the State did 
not narrowly tailor its use of race to comply with § 5. As the 
majority recognizes, § 5 requires a state redistricting plan to 
maintain the black population's ability to elect the candidate 
of its choice in the district at issue—in other words, the State 
must “avoid retrogression” in the new district. Ante, at 
194–195. 

The majority observes that the redistricting plan's archi-
tect, Delegate Chris Jones, performed a “functional analysis” 
in deciding that District 75 required a 55% black voting-age 
population—as opposed to some other percentage—to avoid 
retrogression. Ibid. The Court notes that, in arriving at 
the 55% threshold, Delegate Jones considered turnout rates, 
the results of the primary and general elections in 2005, 
and the district's “large population of disenfranchised black 
prisoners.” Ante, at 195. He also met with the incumbent 
delegate for District 75 “probably half a dozen times” and 
“discussed the district with incumbents from other majority-
minority districts.” Ante, at 194 (internal quotation marks 
omitted). Those efforts add up, in the majority's view, to a 
“careful assessment of local conditions and structures.” 
Ante, at 195. 

I do not agree that those efforts satisfy narrow tailoring. 
Delegate Jones admitted that he was “not aware” of “any 
retrogress[ion] analysis” performed by “h[im] or any persons 
that worked with him in the development of the [redistrict-
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ing] plan.” App. 288–289. Instead, he merely “look[ed] at” 
the “percentage of black population and the percentage of 
black voting age population,” “looked at what had happened 
over the last 10-year period given the existing population 
and demographic shifts,” and “tried to restore back” the lev-
els of black voting-age population from the previous maps. 
Id., at 290. That approach was misguided, because § 5 “does 
not require maintaining the same population percentages in 
majority-minority districts as in the prior plan.” Alabama, 
supra, at 276. And in any event, that back-of-the-envelope 
calculation does not qualify as rigorous analysis. I do not 
think we would permit so imprecise an approach with regard 
to any other instance of racial discrimination. 

The other evidence cited by the majority is similarly weak. 
The majority points to the “ ̀ half a dozen' ” meetings be-
tween Delegate Jones and the incumbent delegate for Dis-
trict 75, ante, at 194, but it is not apparent from the record 
whether District 75's incumbent is the current black popula-
tion's candidate of choice. Moreover, the incumbent dele-
gate may well have wanted her district to be electorally 
safer than the Voting Rights Act requires. It also is not 
obvious to me that Delegate Jones was seeking to avoid ret-
rogression in District 75 when he met with incumbent dele-
gates from other majority-black districts. Ibid. In my 
view, those efforts fall far short of establishing that a 55% 
black voting-age population bears a more “ ̀ exact connec-
tion' ” to the State's interest than any alternative percentage. 
Wygant, 476 U. S., at 280 (opinion of Powell, J.). Accord-
ingly, I would hold that the State failed to narrowly tailor 
its use of race to avoid retrogression in District 75. 

* * * 

In reaching these conclusions, I recognize that this Court 
is at least as responsible as the state legislature for these 
racially gerrymandered districts. As explained above, this 
Court has repeatedly failed to decide whether compliance 
with the Voting Rights Act is a compelling governmental 
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interest. See supra, at 199–200, and n. 2. Indeed, this Court 
has refused even to decide whether § 5 is constitutional, de-
spite having twice taken cases to decide that question. Com-
pare Juris. Statement in Northwest Austin, O. T. 2008, No. 
08–322, p. i (presenting the question “[w]hether . . . the § 5 
preclearance requirement can be applied as a valid exercise 
of Congress's remedial powers under the Reconstruction 
Amendments”), and Shelby County v. Holder, 568 U. S. 1006 
(2012) (granting certiorari on the question “[w]hether Con-
gress' decision in 2006 to reauthorize § 5 of the Voting Rights 
Act under the pre-existing coverage formula of § 4(b) . . . 
violated the Tenth Amendment and Article IV of the [United 
States] Constitution”), with Northwest Austin, 557 U. S., at 
197 (holding that the district at issue was eligible to seek 
bailout under the Voting Rights Act and therefore “not 
reach[ing] the constitutionality of § 5”), and Shelby County 
v. Holder, 570 U. S. 529, 557 (2013) (holding only that the 
coverage formula under § 4(b) was unconstitutional and “is-
su[ing] no holding on § 5 itself”). As a result, the Court has 
left the State without clear guidance about its redistricting 
obligations under § 5. 

This Court has put the State in a similar bind with respect 
to narrow tailoring. To comply with § 5, a State necessarily 
must make a deliberate and precise effort to sort its citizens 
on the basis of their race. But that result is fundamentally 
at odds with our “color-blind” Constitution, which “neither 
knows nor tolerates classes among citizens.” Plessy v. Fer-
guson, 163 U. S. 537, 559 (1896) (Harlan, J., dissenting). 
That contradiction illustrates the perversity of the Court's 
jurisprudence in this area as well as the uncomfortable posi-
tion in which the State might fnd itself. 

Despite my sympathy for the State, I cannot ignore the 
Constitution's clear prohibition on state-sponsored race dis-
crimination. “The Constitution abhors classifcations based 
on race, not only because those classifcations can harm fa-
vored races or are based on illegitimate motives, but also 
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because every time the government places citizens on racial 
registers . . . , it demeans us all.” Grutter, 539 U. S., at 353 
(Thomas, J., concurring in part and dissenting in part). 
This prohibition was “[p]urchased at the price of immeasur-
able human suffering,” and it “refects our Nation's under-
standing that such classifcations ultimately have a destruc-
tive impact on the individual and our society.” Adarand 
Constructors, 515 U. S., at 240 (Thomas, J., concurring in 
part and concurring in judgment). I respectfully dissent 
from the Court's judgment as to District 75. 
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A Colorado jury convicted petitioner Peña-Rodriguez of harassment and 
unlawful sexual contact. Following the discharge of the jury, two ju-
rors told defense counsel that, during deliberations, Juror H. C. had 
expressed anti-Hispanic bias toward petitioner and petitioner's alibi wit-
ness. Counsel, with the trial court's supervision, obtained affdavits 
from the two jurors describing a number of biased statements by H. C. 
The court acknowledged H. C.'s apparent bias but denied petitioner's 
motion for a new trial on the ground that Colorado Rule of Evidence 
606(b) generally prohibits a juror from testifying as to statements made 
during deliberations in a proceeding inquiring into the validity of the 
verdict. The Colorado Court of Appeals affrmed, agreeing that H. C.'s 
alleged statements did not fall within an exception to Rule 606(b). The 
Colorado Supreme Court also affrmed, relying on Tanner v. United 
States, 483 U. S. 107, and Warger v. Shauers, 574 U. S. 40, both of which 
rejected constitutional challenges to the federal no-impeachment rule as 
applied to evidence of juror misconduct or bias. 

Held: Where a juror makes a clear statement indicating that he or 
she relied on racial stereotypes or animus to convict a criminal defend-
ant, the Sixth Amendment requires that the no-impeachment rule give 
way in order to permit the trial court to consider the evidence of the 
juror's statement and any resulting denial of the jury trial guarantee. 
Pp. 215–219. 

(a) At common law jurors were forbidden to impeach their verdict, 
either by affdavit or live testimony. Some American jurisdictions 
adopted a more fexible version of the no-impeachment bar, known as 
the “Iowa rule,” which prevented jurors from testifying only about their 
own subjective beliefs, thoughts, or motives during deliberations. An 
alternative approach, later referred to as the federal approach, permit-
ted an exception only for events extraneous to the deliberative process. 
This Court's early decisions did not establish a clear preference for a 
particular version of the no-impeachment rule, appearing open to the 
Iowa rule in United States v. Reid, 12 How. 361, and Mattox v. United 
States, 146 U. S. 140, but rejecting that approach in McDonald v. Pless, 
238 U. S. 264. 

The common-law development of the rule reached a milestone in 1975 
when Congress adopted Federal Rule of Evidence 606(b), which sets out 
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a broad no-impeachment rule, with only limited exceptions. This ver-
sion of the no-impeachment rule has substantial merit, promoting full 
and vigorous discussion by jurors and providing considerable assurance 
that after being discharged they will not be summoned to recount their 
deliberations or otherwise harassed. The rule gives stability and fnal-
ity to verdicts. Pp. 215–218. 

(b) Some version of the no-impeachment rule is followed in every 
State and the District of Columbia, most of which follow the Federal 
Rule. At least 16 jurisdictions have recognized an exception for juror 
testimony about racial bias in deliberations. Three Federal Courts of 
Appeals have also held or suggested there is a constitutional exception 
for evidence of racial bias. 

In addressing the common-law no-impeachment rule, this Court noted 
the possibility of an exception in the “gravest and most important 
cases.” United States v. Reid, supra, at 366; McDonald v. Pless, supra, 
at 269. The Court has addressed the question whether the Constitution 
mandates an exception to Rule 606(b) just twice, rejecting an exception 
each time. In Tanner, where the evidence showed that some jurors 
were under the infuence of drugs and alcohol during the trial, the Court 
identifed “long-recognized and very substantial concerns” supporting 
the no-impeachment rule. 483 U. S., at 127. The Court also outlined 
existing, signifcant safeguards for the defendant's right to an impartial 
and competent jury beyond post-trial juror testimony: Members of the 
venire can be examined for impartiality during voir dire; juror miscon-
duct may be observed by the court, counsel, and court personnel during 
the trial; and jurors themselves can report misconduct to the court be-
fore a verdict is rendered. In Warger, a civil case where the evidence 
indicated that the jury forewoman failed to disclose a prodefendant bias 
during voir dire, the Court again put substantial reliance on existing 
safeguards for a fair trial. But the Court also warned, as in Reid and 
McDonald, that the no-impeachment rule may admit of exceptions for 
“juror bias so extreme that, almost by defnition, the jury trial right has 
been abridged.” 574 U. S., at 51, n. 3. Reid, McDonald, and Warger 
left open the question here: whether the Constitution requires an excep-
tion to the no-impeachment rule when a juror's statements indicate that 
racial animus was a signifcant motivating factor in his or her fnding of 
guilt. Pp. 218–221. 

(c) The imperative to purge racial prejudice from the administration 
of justice was given new force and direction by the ratifcation of the 
Civil War Amendments. “[T]he central purpose of the Fourteenth 
Amendment was to eliminate racial discrimination emanating from off-
cial sources in the States.” McLaughlin v. Florida, 379 U. S. 184, 192. 
Time and again, this Court has enforced the Constitution's guarantee 
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against state-sponsored racial discrimination in the jury system. The 
Court has interpreted the Fourteenth Amendment to prohibit the exclu-
sion of jurors based on race, Strauder v. West Virginia, 100 U. S. 303, 
305–309; struck down laws and practices that systematically exclude 
racial minorities from juries, see, e. g., Neal v. Delaware, 103 U. S. 370; 
ruled that no litigant may exclude a prospective juror based on race, 
see, e. g., Batson v. Kentucky, 476 U. S. 79; and held that defendants may 
at times be entitled to ask about racial bias during voir dire, see, e. g., 
Ham v. South Carolina, 409 U. S. 524. The unmistakable principle of 
these precedents is that discrimination on the basis of race, “odious in all 
aspects, is especially pernicious in the administration of justice,” Rose 
v. Mitchell, 443 U. S. 545, 555, damaging “both the fact and the percep-
tion” of the jury's role as “a vital check against the wrongful exercise 
of power by the State,” Powers v. Ohio, 499 U. S. 400, 411. Pp. 221–223. 

(d) This case lies at the intersection of the Court's decisions endorsing 
the no-impeachment rule and those seeking to eliminate racial bias in 
the jury system. Those lines of precedent need not confict. Racial 
bias, unlike the behavior in McDonald, Tanner, or Warger, implicates 
unique historical, constitutional, and institutional concerns and, if left 
unaddressed, would risk systemic injury to the administration of justice. 
It is also distinct in a pragmatic sense, for the Tanner safeguards may 
be less effective in rooting out racial bias. But while all forms of im-
proper bias pose challenges to the trial process, there is a sound basis 
to treat racial bias with added precaution. A constitutional rule that 
racial bias in the justice system must be addressed—including, in some 
instances, after a verdict has been entered—is necessary to prevent a 
systemic loss of confdence in jury verdicts, a confdence that is a central 
premise of the Sixth Amendment trial right. Pp. 223–225. 

(e) Before the no-impeachment bar can be set aside to allow further 
judicial inquiry, there must be a threshold showing that one or more 
jurors made statements exhibiting overt racial bias that cast serious 
doubt on the fairness and impartiality of the jury's deliberations and 
resulting verdict. To qualify, the statement must tend to show that 
racial animus was a signifcant motivating factor in the juror's vote to 
convict. Whether the threshold showing has been satisfed is com-
mitted to the substantial discretion of the trial court in light of all the 
circumstances, including the content and timing of the alleged state-
ments and the reliability of the proffered evidence. 

The practical mechanics of acquiring and presenting such evidence 
will no doubt be shaped and guided by state rules of professional ethics 
and local court rules, both of which often limit counsel's post-trial con-
tact with jurors. The experience of those jurisdictions that have al-
ready recognized a racial-bias exception to the no-impeachment rule, 



Cite as: 580 U. S. 206 (2017) 209 

Syllabus 

and the experience of courts going forward, will inform the proper exer-
cise of trial judge discretion. The Court need not address what proce-
dures a trial court must follow when confronted with a motion for a new 
trial based on juror testimony of racial bias or the appropriate standard 
for determining when such evidence is suffcient to require that the ver-
dict be set aside and a new trial be granted. Standard and existing 
safeguards may also help prevent racial bias in jury deliberations, in-
cluding careful voir dire and a trial court's instructions to jurors about 
their duty to review the evidence, deliberate together, and reach a ver-
dict in a fair and impartial way, free from bias of any kind. Pp. 225–229. 

350 P. 3d 287, reversed and remanded. 

Kennedy, J., delivered the opinion of the Court, in which Ginsburg, 
Breyer, Sotomayor, and Kagan, JJ., joined. Thomas, J., fled a dissent-
ing opinion, post, p. 230. Alito, J., fled a dissenting opinion, in which 
Roberts, C. J., and Thomas, J., joined, post, p. 235. 

Jeffrey L. Fisher argued the cause for petitioner. With 
him on the briefs were Pamela S. Karlan, Brian Wolfman, 
and Jonathan D. Rosen. 

Frederick R. Yarger, Solicitor General of Colorado, argued 
the cause for respondent. With him on the brief were Cyn-
thia H. Coffman, Attorney General, L. Andrew Cooper, Dep-
uty Attorney General, Glenn P. Roper, Deputy Solicitor Gen-
eral, Katharine J. Gillespie and Stephanie Linquist Scoville, 
Senior Assistant Attorneys General, and Majid Yazdi and 
Molly E. McNab, Assistant Attorneys General. 

Rachel P. Kovner argued the cause for the United States 
as amicus curiae urging affrmance. With her on the brief 
were Acting Solicitor General Gershengorn, Assistant 
Attorney General Caldwell, Deputy Solici tor General 
Dreeben, and William A. Glasner.* 

*Briefs of amici curiae urging reversal were fled for the Center on the 
Administration of Criminal Law by David A. Barrett and Joshua J. Li-
bling; for the Constitutional Accountability Center by Elizabeth B. Wydra, 
Brianne J. Gorod, and David H. Gans; for the Hispanic National Bar Asso-
ciation et al. by Peter Karanjia and Robert T. Maldonado; for the NAACP 
Legal Defense & Educational Fund, Inc., et al. by John Paul Schnapper-
Casteras, Sherrilyn Ifll, Janai Nelson, Christina Swarns, Jin Hee Lee, 
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Justice Kennedy delivered the opinion of the Court. 
The jury is a central foundation of our justice system and 

our democracy. Whatever its imperfections in a particular 
case, the jury is a necessary check on governmental power. 
The jury, over the centuries, has been an inspired, trusted, 
and effective instrument for resolving factual disputes and 
determining ultimate questions of guilt or innocence in crim-
inal cases. Over the long course its judgments fnd accept-
ance in the community, an acceptance essential to respect for 
the rule of law. The jury is a tangible implementation of 
the principle that the law comes from the people. 

In the era of our Nation's founding, the right to a jury trial 
already had existed and evolved for centuries, through and 
alongside the common law. The jury was considered a fun-
damental safeguard of individual liberty. See The Federal-
ist No. 83, p. 451 (B. Warner ed. 1818) (A. Hamilton). The 
right to a jury trial in criminal cases was part of the Consti-
tution as frst drawn, and it was restated in the Sixth 
Amendment. Art. III, § 2, cl. 3; Amdt. 6. By operation of 

R. Reeves Anderson, Barbara Bergman, and Steven R. Shapiro; for the 
National Association of Federal Defenders by Matthew S. Hellman, Josh 
M. Parker, Michael A. Scodro, Donna F. Coltharp, Sarah S. Gannett, 
Daniel L. Kaplan, David A. Strauss, and Sarah M. Konsky; for Professors 
of Law by Marc A. Goldman and Lisa Kern Griffn, pro se; for the United 
Mexican States by Gregory J. Kuykendall; and for Cedric Merlin Powell 
by Junis L. Baldon and Mark A. Flores. 

Briefs of amici curiae urging affrmance were fled for the State of 
Indiana et al. by Gregory F. Zoeller, Attorney General of Indiana, Thomas 
M. Fisher, Solicitor General, and Heather Hagar McVeigh, Deputy Attor-
ney General, and by the Attorneys General for their respective States as 
follows: Luther Strange of Alabama, Leslie Rutledge of Arkansas, Sam 
Olens of Georgia, Lawrence G. Wasden of Idaho, Jeff Landry of Louisiana, 
Janet T. Mills of Maine, Adam Paul Laxalt of Nevada, Bruce R. Beemer 
of Pennsylvania, Marty J. Jackley of South Dakota, Ken Paxton of Texas, 
and Peter K. Michael of Wyoming; for the Colorado District Attorney's 
Council by William S. Consovoy and Brian K. Weir; and for the Crimi-
nal Justice Legal Foundation by Kymberlee Stapleton and Kent S. 
Scheidegger. 
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the Fourteenth Amendment, it is applicable to the States. 
Duncan v. Louisiana, 391 U. S. 145, 149–150 (1968). 

Like all human institutions, the jury system has its faws, 
yet experience shows that fair and impartial verdicts can 
be reached if the jury follows the court's instructions and 
undertakes deliberations that are honest, candid, robust, and 
based on common sense. A general rule has evolved to give 
substantial protection to verdict fnality and to assure jurors 
that, once their verdict has been entered, it will not later be 
called into question based on the comments or conclusions 
they expressed during deliberations. This principle, itself 
centuries old, is often referred to as the no-impeachment 
rule. The instant case presents the question whether there 
is an exception to the no-impeachment rule when, after the 
jury is discharged, a juror comes forward with compelling 
evidence that another juror made clear and explicit state-
ments indicating that racial animus was a signifcant moti-
vating factor in his or her vote to convict. 

I 

State prosecutors in Colorado brought criminal charges 
against petitioner, Miguel Angel Peña-Rodriguez, based on 
the following allegations. In 2007, in the bathroom of a Col-
orado horse-racing facility, a man sexually assaulted two 
teenage sisters. The girls told their father and identifed 
the man as an employee of the racetrack. The police located 
and arrested petitioner. Each girl separately identifed 
petitioner as the man who had assaulted her. 

The State charged petitioner with harassment, unlawful 
sexual contact, and attempted sexual assault on a child. Be-
fore the jury was empaneled, members of the venire were 
repeatedly asked whether they believed that they could be 
fair and impartial in the case. A written questionnaire 
asked if there was “anything about you that you feel would 
make it diffcult for you to be a fair juror.” App. 14. The 
court repeated the question to the panel of prospective ju-
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rors and encouraged jurors to speak in private with the court 
if they had any concerns about their impartiality. Defense 
counsel likewise asked whether anyone felt that “this is sim-
ply not a good case” for them to be a fair juror. Id., at 34. 
None of the empaneled jurors expressed any reservations 
based on racial or any other bias. And none asked to speak 
with the trial judge. 

After a 3-day trial, the jury found petitioner guilty of un-
lawful sexual contact and harassment, but it failed to reach 
a verdict on the attempted sexual assault charge. When the 
jury was discharged, the court gave them this instruction, 
as mandated by Colorado law: 

“The question may arise whether you may now discuss 
this case with the lawyers, defendant, or other persons. 
For your guidance the court instructs you that whether 
you talk to anyone is entirely your own decision. . . . 
If any person persists in discussing the case over your 
objection, or becomes critical of your service either be-
fore or after any discussion has begun, please report it 
to me.” Id., at 85–86. 

Following the discharge of the jury, petitioner's counsel 
entered the jury room to discuss the trial with the jurors. 
As the room was emptying, two jurors remained to speak 
with counsel in private. They stated that, during delibera-
tions, another juror had expressed anti-Hispanic bias toward 
petitioner and petitioner's alibi witness. Petitioner's coun-
sel reported this to the court and, with the court's supervi-
sion, obtained sworn affdavits from the two jurors. 

The affdavits by the two jurors described a number of 
biased statements made by another juror, identifed as Juror 
H. C. According to the two jurors, H. C. told the other ju-
rors that he “believed the defendant was guilty because, in 
[H. C.'s] experience as an ex-law enforcement offcer, Mexi-
can men had a bravado that caused them to believe they 
could do whatever they wanted with women.” Id., at 110. 
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The jurors reported that H. C. stated his belief that Mexican 
men are physically controlling of women because of their 
sense of entitlement, and further stated, “ ̀ I think he did 
it because he's Mexican and Mexican men take whatever 
they want.' ” Id., at 109. According to the jurors, H. C. 
further explained that, in his experience, “nine times out of 
ten Mexican men were guilty of being aggressive toward 
women and young girls.” Id., at 110. Finally, the jurors 
recounted that H. C. said that he did not fnd petitioner's 
alibi witness credible because, among other things, the wit-
ness was “ ̀ an illegal.' ” Ibid. (In fact, the witness testifed 
during trial that he was a legal resident of the United 
States.) 

After reviewing the affdavits, the trial court acknowl-
edged H. C.'s apparent bias. But the court denied petition-
er's motion for a new trial, noting that “[t]he actual delibera-
tions that occur among the jurors are protected from inquiry 
under [Colorado Rule of Evidence] 606(b).” Id., at 90. Like 
its federal counterpart, Colorado's Rule 606(b) generally pro-
hibits a juror from testifying as to any statement made dur-
ing deliberations in a proceeding inquiring into the validity 
of the verdict. See Fed. Rule Evid. 606(b). The Colorado 
Rule reads as follows: 

“(b) Inquiry into validity of verdict or indictment. 
Upon an inquiry into the validity of a verdict or indict-
ment, a juror may not testify as to any matter or state-
ment occurring during the course of the jury's delibera-
tions or to the effect of anything upon his or any other 
juror's mind or emotions as infuencing him to assent to 
or dissent from the verdict or indictment or concerning 
his mental processes in connection therewith. But a 
juror may testify about (1) whether extraneous prejudi-
cial information was improperly brought to the jurors' 
attention, (2) whether any outside infuence was improp-
erly brought to bear upon any juror, or (3) whether 
there was a mistake in entering the verdict onto the 
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verdict form. A juror's affdavit or evidence of any 
statement by the juror may not be received on a matter 
about which the juror would be precluded from testify-
ing.” Colo. Rule Evid. 606(b) (2016). 

The verdict deemed fnal, petitioner was sentenced to two 
years' probation and was required to register as a sex of-
fender. A divided panel of the Colorado Court of Appeals 
affrmed petitioner's conviction, agreeing that H. C.'s alleged 
statements did not fall within an exception to Rule 606(b) 
and so were inadmissible to undermine the validity of the 
verdict. 412 P. 3d 461 (2012). 

The Colorado Supreme Court affrmed by a vote of 4 to 3. 
350 P. 3d 287 (2015). The prevailing opinion relied on two 
decisions of this Court rejecting constitutional challenges to 
the federal no-impeachment rule as applied to evidence of 
juror misconduct or bias. See Tanner v. United States, 483 
U. S. 107 (1987); Warger v. Shauers, 574 U. S. 40 (2014). 
After reviewing those precedents, the court could fnd no 
“dividing line between different types of juror bias or mis-
conduct,” and thus no basis for permitting impeachment of 
the verdicts in petitioner's trial, notwithstanding H. C.'s ap-
parent racial bias. 350 P. 3d, at 293. This Court granted 
certiorari to decide whether there is a constitutional excep-
tion to the no-impeachment rule for instances of racial bias. 
578 U. S. 905 (2016). 

H. C.'s bias was based on petitioner's Hispanic identity, 
which the Court in prior cases has referred to as ethnicity, 
and that may be an instructive term here. See, e. g., Her-
nandez v. New York, 500 U. S. 352, 355 (1991) (plurality opin-
ion). Yet we have also used the language of race when 
discussing the relevant constitutional principles in cases 
involving Hispanic persons. See, e. g., ibid.; Fisher v. Uni-
versity of Tex. at Austin, 570 U. S. 297 (2013); Rosales-Lopez 
v. United States, 451 U. S. 182, 189–190 (1981) (plurality opin-
ion). Petitioner and respondent both refer to race, or to 
race and ethnicity, in this more expansive sense in their 
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briefs to the Court. This opinion refers to the nature of 
the bias as racial in keeping with the primary terminology 
employed by the parties and used in our precedents. 

II 

A 

At common law jurors were forbidden to impeach their 
verdict, either by affdavit or live testimony. This rule orig-
inated in Vaise v. Delaval, 1 T. R. 11, 99 Eng. Rep. 944 (K. B. 
1785). There, Lord Mansfeld excluded juror testimony that 
the jury had decided the case through a game of chance. 
The Mansfeld rule, as it came to be known, prohibited jurors, 
after the verdict was entered, from testifying either about 
their subjective mental processes or about objective events 
that occurred during deliberations. 

American courts adopted the Mansfeld rule as a matter 
of common law, though not in every detail. Some jurisdic-
tions adopted a different, more fexible version of the no-
impeachment bar known as the “Iowa rule.” Under that 
rule, jurors were prevented only from testifying about their 
own subjective beliefs, thoughts, or motives during delibera-
tions. See Wright v. Illinois & Miss. Tel. Co., 20 Iowa 195 
(1866). Jurors could, however, testify about objective facts 
and events occurring during deliberations, in part because 
other jurors could corroborate that testimony. 

An alternative approach, later referred to as the federal 
approach, stayed closer to the original Mansfeld rule. See 
Warger, supra, at 46. Under this version of the rule, the no-
impeachment bar permitted an exception only for testimony 
about events extraneous to the deliberative process, such as 
reliance on outside evidence—newspapers, dictionaries, and 
the like—or personal investigation of the facts. 

This Court's early decisions did not establish a clear pref-
erence for a particular version of the no-impeachment rule. 
In United States v. Reid, 12 How. 361 (1852), the Court ap-
peared open to the admission of juror testimony that the 
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jurors had consulted newspapers during deliberations, but in 
the end it barred the evidence because the newspapers “had 
not the slightest infuence” on the verdict. Id., at 366. The 
Reid Court warned that juror testimony “ought always to 
be received with great caution.” Ibid. Yet it added an im-
portant admonition: “[C]ases might arise in which it would 
be impossible to refuse” juror testimony “without violating 
the plainest principles of justice.” Ibid. 

In a following case the Court required the admission of 
juror affdavits stating that the jury consulted information 
that was not in evidence, including a prejudicial newspaper 
article. Mattox v. United States, 146 U. S. 140, 151 (1892). 
The Court suggested, furthermore, that the admission of 
juror testimony might be governed by a more fexible rule, 
one permitting jury testimony even where it did not involve 
consultation of prejudicial extraneous information. Id., at 
148–149; see also Hyde v. United States, 225 U. S. 347, 382–384 
(1912) (stating that the more fexible Iowa rule “should apply,” 
but excluding evidence that the jury reached the verdict by 
trading certain defendants' acquittals for others' convictions). 

Later, however, the Court rejected the more lenient Iowa 
rule. In McDonald v. Pless, 238 U. S. 264 (1915), the Court 
affrmed the exclusion of juror testimony about objective 
events in the jury room. There, the jury allegedly had cal-
culated a damages award by averaging the numerical sub-
missions of each member. Id., at 265–266. As the Court 
explained, admitting that evidence would have “dangerous 
consequences”: “no verdict would be safe” and the practice 
would “open the door to the most pernicious arts and tam-
pering with jurors.” Id., at 268 (internal quotation marks 
omitted). Yet the Court reiterated its admonition from 
Reid, again cautioning that the no-impeachment rule might 
recognize exceptions “in the gravest and most important 
cases” where exclusion of juror affdavits might well violate 
“the plainest principles of justice.” 238 U. S., at 269 (quot-
ing Reid, supra, at 366; internal quotation marks omitted). 
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The common-law development of the no-impeachment rule 
reached a milestone in 1975, when Congress adopted the 
Federal Rules of Evidence, including Rule 606(b). Con-
gress, like the McDonald Court, rejected the Iowa rule. 
Instead it endorsed a broad no-impeachment rule, with only 
limited exceptions. 

The version of the rule that Congress adopted was “no 
accident.” Warger, 574 U. S., at 48. The Advisory Commit-
tee at frst drafted a rule refecting the Iowa approach, pro-
hibiting admission of juror testimony only as it related to 
jurors' mental processes in reaching a verdict. The Depart-
ment of Justice, however, expressed concern over the prelim-
inary rule. The Advisory Committee then drafted the more 
stringent version now in effect, prohibiting all juror testi-
mony, with exceptions only where the jury had considered 
prejudicial extraneous evidence or was subject to other out-
side infuence. Rules of Evidence for United States Courts 
and Magistrates, 56 F. R. D. 183, 265 (1972). The Court 
adopted this second version and transmitted it to Congress. 

The House favored the Iowa approach, but the Senate 
expressed concern that it did not suffciently address the 
public policy interest in the fnality of verdicts. S. Rep. 
No. 93–1277, pp. 13–14 (1974). Siding with the Senate, the 
Conference Committee adopted, Congress enacted, and the 
President signed the Court's proposed rule. The substance 
of the Rule has not changed since 1975, except for a 2006 mo-
difcation permitting evidence of a clerical mistake on the 
verdict form. See 574 U. S., at 48. 

The current version of Rule 606(b) states as follows: 

“(1) Prohibited Testimony or Other Evidence. Dur-
ing an inquiry into the validity of a verdict or indict-
ment, a juror may not testify about any statement made 
or incident that occurred during the jury's deliberations; 
the effect of anything on that juror's or another juror's 
vote; or any juror's mental processes concerning the ver-
dict or indictment. The court may not receive a juror's 
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affdavit or evidence of a juror's statement on these 
matters. 

“(2) Exceptions. A juror may testify about whether: 
“(A) extraneous prejudicial information was improp-

erly brought to the jury's attention; 
“(B) an outside infuence was improperly brought to 

bear on any juror; or 
“(C) a mistake was made in entering the verdict on 

the verdict form.” 

This version of the no-impeachment rule has substantial 
merit. It promotes full and vigorous discussion by provid-
ing jurors with considerable assurance that after being dis-
charged they will not be summoned to recount their delibera-
tions, and they will not otherwise be harassed or annoyed by 
litigants seeking to challenge the verdict. The rule gives 
stability and fnality to verdicts. 

B 

Some version of the no-impeachment rule is followed in 
every State and the District of Columbia. Variations make 
classifcation imprecise, but, as a general matter, it appears 
that 42 jurisdictions follow the Federal Rule, while 9 follow 
the Iowa Rule. Within both classifcations there is a diver-
sity of approaches. Nine jurisdictions that follow the Fed-
eral Rule have codifed exceptions other than those listed 
in Federal Rule 606(b). See Appendix, infra. At least 16 
jurisdictions, 11 of which follow the Federal Rule, have rec-
ognized an exception to the no-impeachment bar under the 
circumstances the Court faces here: juror testimony that ra-
cial bias played a part in deliberations. Ibid. According to 
the parties and amici, only one State other than Colorado 
has addressed this issue and declined to recognize an excep-
tion for racial bias. See Commonwealth v. Steele, 599 Pa. 
341, 377–379, 961 A. 2d 786, 807–808 (2012). 

The federal courts, for their part, are governed by Federal 
Rule 606(b), but their interpretations deserve further com-
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ment. Various Courts of Appeals have had occasion to con-
sider a racial-bias exception and have reached different 
conclusions. Three have held or suggested there is a 
constitutional exception for evidence of racial bias. See 
United States v. Villar, 586 F. 3d 76, 87–88 (CA1 2009) (hold-
ing the Constitution demands a racial-bias exception); United 
States v. Henley, 238 F. 3d 1111, 1119–1121 (CA9 2001) (fnd-
ing persuasive arguments in favor of an exception but not 
deciding the issue); Shillcutt v. Gagnon, 827 F. 2d 1155, 1158– 
1160 (CA7 1987) (observing that in some cases fundamental 
fairness could require an exception). One Court of Appeals 
has declined to fnd an exception, reasoning that other safe-
guards inherent in the trial process suffce to protect defend-
ants' constitutional interests. See United States v. Benally, 
546 F. 3d 1230, 1240–1241 (CA10 2008). Another has sug-
gested as much, holding in the habeas context that an excep-
tion for racial bias was not clearly established but indicating 
in dicta that no such exception exists. See Williams v. 
Price, 343 F. 3d 223, 237–239 (CA3 2003) (Alito, J.). And 
one Court of Appeals has held that evidence of racial bias 
is excluded by Rule 606(b), without addressing whether the 
Constitution may at times demand an exception. See Mar-
tinez v. Food City, Inc., 658 F. 2d 369, 373–374 (CA5 1981). 

C 

In addressing the scope of the common-law no-
impeachment rule before Rule 606(b)'s adoption, the Reid 
and McDonald Courts noted the possibility of an exception 
to the rule in the “gravest and most important cases.” 
Reid, 12 How., at 366; McDonald, 238 U. S., at 269. Yet 
since the enactment of Rule 606(b), the Court has addressed 
the precise question whether the Constitution mandates an 
exception to it in just two instances. 

In its frst case, Tanner, 483 U. S. 107, the Court rejected 
a Sixth Amendment exception for evidence that some jurors 
were under the infuence of drugs and alcohol during the 
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trial. Id., at 125. Central to the Court's reasoning were 
the “long-recognized and very substantial concerns” sup-
porting “the protection of jury deliberations from intrusive 
inquiry.” Id., at 127. The Tanner Court echoed McDon-
ald's concern that, if attorneys could use juror testimony to 
attack verdicts, jurors would be “harassed and beset by the 
defeated party,” thus destroying “all frankness and freedom 
of discussion and conference.” 483 U. S., at 120 (quoting Mc-
Donald, supra, at 267–268). The Court was concerned, 
moreover, that attempts to impeach a verdict would “disrupt 
the fnality of the process” and undermine both “jurors' will-
ingness to return an unpopular verdict” and “the communi-
ty's trust in a system that relies on the decisions of lay-
people.” 483 U. S., at 120–121. 

The Tanner Court outlined existing, signifcant safeguards 
for the defendant's right to an impartial and competent jury 
beyond post-trial juror testimony. At the outset of the trial 
process, voir dire provides an opportunity for the court and 
counsel to examine members of the venire for impartiality. 
As a trial proceeds, the court, counsel, and court personnel 
have some opportunity to learn of any juror misconduct. 
And, before the verdict, jurors themselves can report mis-
conduct to the court. These procedures do not undermine 
the stability of a verdict once rendered. Even after the 
trial, evidence of misconduct other than juror testimony can 
be used to attempt to impeach the verdict. Id., at 127. 
Balancing these interests and safeguards against the defend-
ant's Sixth Amendment interest in that case, the Court 
affrmed the exclusion of affdavits pertaining to the jury's 
inebriated state. Ibid. 

The second case to consider the general issue presented 
here was Warger, 574 U. S. 40. The Court again rejected 
the argument that, in the circumstances there, the jury trial 
right required an exception to the no-impeachment rule. 
Warger involved a civil case where, after the verdict was 
entered, the losing party sought to proffer evidence that the 
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jury forewoman had failed to disclose pro-defendant bias dur-
ing voir dire. As in Tanner, the Court put substantial reli-
ance on existing safeguards for a fair trial. The Court 
stated: “Even if jurors lie in voir dire in a way that conceals 
bias, juror impartiality is adequately assured by the parties' 
ability to bring to the court's attention any evidence of bias 
before the verdict is rendered, and to employ nonjuror evi-
dence even after the verdict is rendered.” 574 U. S., at 51. 

In Warger, however, the Court did reiterate that the no-
impeachment rule may admit exceptions. As in Reid and 
McDonald, the Court warned of “juror bias so extreme that, 
almost by defnition, the jury trial right has been abridged.” 
574 U. S., at 51, n. 3. “If and when such a case arises,” the 
Court indicated it would “consider whether the usual safe-
guards are or are not suffcient to protect the integrity of 
the process.” Ibid. 

The recognition in Warger that there may be extreme 
cases where the jury trial right requires an exception to the 
no-impeachment rule must be interpreted in context as a 
guarded, cautious statement. This caution is warranted to 
avoid formulating an exception that might undermine the 
jury dynamics and fnality interests the no-impeachment rule 
seeks to protect. Today, however, the Court faces the ques-
tion that Reid, McDonald, and Warger left open. The 
Court must decide whether the Constitution requires an ex-
ception to the no-impeachment rule when a juror's state-
ments indicate that racial animus was a signifcant motivat-
ing factor in his or her fnding of guilt. 

III 

It must become the heritage of our Nation to rise above 
racial classifcations that are so inconsistent with our com-
mitment to the equal dignity of all persons. This imperative 
to purge racial prejudice from the administration of justice 
was given new force and direction by the ratifcation of the 
Civil War Amendments. 
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“[T]he central purpose of the Fourteenth Amendment was 
to eliminate racial discrimination emanating from offcial 
sources in the States.” McLaughlin v. Florida, 379 U. S. 
184, 192 (1964). In the years before and after the ratifca-
tion of the Fourteenth Amendment, it became clear that ra-
cial discrimination in the jury system posed a particular 
threat both to the promise of the Amendment and to the 
integrity of the jury trial. “Almost immediately after the 
Civil War, the South began a practice that would continue 
for many decades: All-white juries punished black defendants 
particularly harshly, while simultaneously refusing to punish 
violence by whites, including Ku Klux Klan members, 
against blacks and Republicans.” Forman, Juries and Race 
in the Nineteenth Century, 113 Yale L. J. 895, 909–910 (2004). 
To take one example, just in the years 1865 and 1866, all-
white juries in Texas decided a total of 500 prosecutions of 
white defendants charged with killing African-Americans. 
All 500 were acquitted. Id., at 916. The stark and unapol-
ogetic nature of race-motivated outcomes challenged the 
American belief that “the jury was a bulwark of liberty,” id., 
at 909, and prompted Congress to pass legislation to inte-
grate the jury system and to bar persons from eligibility for 
jury service if they had conspired to deny the civil rights of 
African-Americans, id., at 920–930. Members of Congress 
stressed that the legislation was necessary to preserve the 
right to a fair trial and to guarantee the equal protection of 
the laws. Ibid. 

The duty to confront racial animus in the justice system is 
not the legislature's alone. Time and again, this Court has 
been called upon to enforce the Constitution's guarantee 
against state-sponsored racial discrimination in the jury sys-
tem. Beginning in 1880, the Court interpreted the Four-
teenth Amendment to prohibit the exclusion of jurors on the 
basis of race. Strauder v. West Virginia, 100 U. S. 303, 305– 
309 (1880). The Court has repeatedly struck down laws and 
practices that systematically exclude racial minorities from 
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juries. See, e. g., Neal v. Delaware, 103 U. S. 370 (1881); 
Hollins v. Oklahoma, 295 U. S. 394 (1935) (per curiam); 
Avery v. Georgia, 345 U. S. 559 (1953); Hernandez v. Texas, 
347 U. S. 475 (1954); Castaneda v. Partida, 430 U. S. 482 
(1977). To guard against discrimination in jury selection, 
the Court has ruled that no litigant may exclude a prospec-
tive juror on the basis of race. Batson v. Kentucky, 476 
U. S. 79 (1986); Edmonson v. Leesville Concrete Co., 500 U. S. 
614 (1991); Georgia v. McCollum, 505 U. S. 42 (1992). In an 
effort to ensure that individuals who sit on juries are free of 
racial bias, the Court has held that the Constitution at times 
demands that defendants be permitted to ask questions 
about racial bias during voir dire. Ham v. South Carolina, 
409 U. S. 524 (1973); Rosales-Lopez, 451 U. S. 182; Turner v. 
Murray, 476 U. S. 28 (1986). 

The unmistakable principle underlying these precedents is 
that discrimination on the basis of race, “odious in all as-
pects, is especially pernicious in the administration of jus-
tice.” Rose v. Mitchell, 443 U. S. 545, 555 (1979). The jury 
is to be “a criminal defendant's fundamental `protection of 
life and liberty against race or color prejudice.' ” McCleskey 
v. Kemp, 481 U. S. 279, 310 (1987) (quoting Strauder, supra, at 
309). Permitting racial prejudice in the jury system damages 
“both the fact and the perception” of the jury's role as “a vital 
check against the wrongful exercise of power by the State.” 
Powers v. Ohio, 499 U. S. 400, 411 (1991); cf. Aldridge v. United 
States, 283 U. S. 308, 315 (1931); Buck v. Davis, ante, at 124. 

IV 

A 

This case lies at the intersection of the Court's decisions 
endorsing the no-impeachment rule and its decisions seeking 
to eliminate racial bias in the jury system. The two lines of 
precedent, however, need not confict. 

Racial bias of the kind alleged in this case differs in critical 
ways from the compromise verdict in McDonald, the drug 
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and alcohol abuse in Tanner, or the pro-defendant bias in 
Warger. The behavior in those cases is troubling and unac-
ceptable, but each involved anomalous behavior from a single 
jury—or juror—gone off course. Jurors are presumed to 
follow their oath, cf. Penry v. Johnson, 532 U. S. 782, 799 
(2001), and neither history nor common experience shows 
that the jury system is rife with mischief of these or similar 
kinds. To attempt to rid the jury of every irregularity of 
this sort would be to expose it to unrelenting scrutiny. “It 
is not at all clear . . . that the jury system could survive such 
efforts to perfect it.” Tanner, 483 U. S., at 120. 

The same cannot be said about racial bias, a familiar and 
recurring evil that, if left unaddressed, would risk systemic 
injury to the administration of justice. This Court's deci-
sions demonstrate that racial bias implicates unique histori-
cal, constitutional, and institutional concerns. An effort to 
address the most grave and serious statements of racial bias 
is not an effort to perfect the jury but to ensure that our 
legal system remains capable of coming ever closer to the 
promise of equal treatment under the law that is so central 
to a functioning democracy. 

Racial bias is distinct in a pragmatic sense as well. In 
past cases this Court has relied on other safeguards to pro-
tect the right to an impartial jury. Some of those safe-
guards, to be sure, can disclose racial bias. Voir dire at the 
outset of trial, observation of juror demeanor and conduct 
during trial, juror reports before the verdict, and nonjuror 
evidence after trial are important mechanisms for discover-
ing bias. Yet their operation may be compromised, or they 
may prove insuffcient. For instance, this Court has noted 
the dilemma faced by trial court judges and counsel in decid-
ing whether to explore potential racial bias at voir dire. See 
Rosales-Lopez, supra; Ristaino v. Ross, 424 U. S. 589 (1976). 
Generic questions about juror impartiality may not expose 
specifc attitudes or biases that can poison jury deliberations. 
Yet more pointed questions “could well exacerbate whatever 
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prejudice might exist without substantially aiding in expos-
ing it.” Rosales-Lopez, supra, at 195 (Rehnquist, J., concur-
ring in result). 

The stigma that attends racial bias may make it diffcult 
for a juror to report inappropriate statements during the 
course of juror deliberations. It is one thing to accuse a 
fellow juror of having a personal experience that improperly 
infuences her consideration of the case, as would have been 
required in Warger. It is quite another to call her a bigot. 

The recognition that certain of the Tanner safeguards may 
be less effective in rooting out racial bias than other kinds 
of bias is not dispositive. All forms of improper bias pose 
challenges to the trial process. But there is a sound basis 
to treat racial bias with added precaution. A constitutional 
rule that racial bias in the justice system must be ad-
dressed—including, in some instances, after the verdict has 
been entered—is necessary to prevent a systemic loss of con-
fdence in jury verdicts, a confdence that is a central premise 
of the Sixth Amendment trial right. 

B 

For the reasons explained above, the Court now holds that 
where a juror makes a clear statement that indicates he or 
she relied on racial stereotypes or animus to convict a crimi-
nal defendant, the Sixth Amendment requires that the no-
impeachment rule give way in order to permit the trial court 
to consider the evidence of the juror's statement and any 
resulting denial of the jury trial guarantee. 

Not every offhand comment indicating racial bias or hostil-
ity will justify setting aside the no-impeachment bar to allow 
further judicial inquiry. For the inquiry to proceed, there 
must be a showing that one or more jurors made statements 
exhibiting overt racial bias that cast serious doubt on the 
fairness and impartiality of the jury's deliberations and re-
sulting verdict. To qualify, the statement must tend to 
show that racial animus was a signifcant motivating factor 
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in the juror's vote to convict. Whether that threshold show-
ing has been satisfed is a matter committed to the substan-
tial discretion of the trial court in light of all the circum-
stances, including the content and timing of the alleged 
statements and the reliability of the proffered evidence. 

The practical mechanics of acquiring and presenting such 
evidence will no doubt be shaped and guided by state rules 
of professional ethics and local court rules, both of which 
often limit counsel's post-trial contact with jurors. See 27 
C. Wright & V. Gold, Federal Practice and Procedure: Evi-
dence § 6076, pp. 580–583 (2d ed. 2007) (Wright); see also 
Variations of ABA Model Rules of Professional Conduct, 
Rule 3.5 (Sept. 15, 2016) (overview of state ethics rules); 2 
Jurywork Systematic Techniques § 13:18 (2016–2017) (over-
view of Federal District Court rules). These limits seek to 
provide jurors some protection when they return to their 
daily affairs after the verdict has been entered. But while 
a juror can always tell counsel they do not wish to discuss 
the case, jurors in some instances may come forward of their 
own accord. 

That is what happened here. In this case the alleged 
statements by a juror were egregious and unmistakable in 
their reliance on racial bias. Not only did H. C. deploy a 
dangerous racial stereotype to conclude petitioner was guilty 
and his alibi witness should not be believed, but he also en-
couraged other jurors to join him in convicting on that basis. 

Petitioner's counsel did not seek out the two jurors' allega-
tions of racial bias. Pursuant to Colorado's mandatory jury 
instruction, the trial court had set limits on juror contact 
and encouraged jurors to inform the court if anyone harassed 
them about their role in the case. Similar limits on juror 
contact can be found in other jurisdictions that recognize a 
racial-bias exception. See, e. g., Fla. Standard Jury Instrs. 
in Crim. Cases No. 4.2 (West 2016) (“Although you are at 
liberty to speak with anyone about your deliberations, you 
are also at liberty to refuse to speak to anyone”); Mass. Offce 
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of Jury Comm'r, Trial Juror's Handbook (Dec. 2015) (“You 
are not required to speak with anyone once the trial is 
over. . . . If anyone tries to learn this confdential information 
from you, or if you feel harassed or embarrassed in any way, 
you should report it to the court . . . immediately”); N. J. 
Crim. Model Jury Charges, Non 2C Charges, Dismissal of 
Jury (2014) (“It will be up to each of you to decide whether 
to speak about your service as a juror”). 

With the understanding that they were under no obliga-
tion to speak out, the jurors approached petitioner's counsel, 
within a short time after the verdict, to relay their concerns 
about H. C.'s statements. App. 77. A similar pattern is 
common in cases involving juror allegations of racial bias. 
See, e. g., Villar, 586 F. 3d, at 78 ( juror e-mailed defense 
counsel within hours of the verdict); Kittle v. United States, 
65 A. 3d 1144, 1147 (D. C. 2013) ( juror wrote a letter to the 
judge the same day the court discharged the jury); Benally, 
546 F. 3d, at 1231 ( juror approached defense counsel the day 
after the jury announced its verdict). Pursuant to local 
court rules, petitioner's counsel then sought and received 
permission from the court to contact the two jurors and ob-
tain affdavits limited to recounting the exact statements 
made by H. C. that exhibited racial bias. 

While the trial court concluded that Colorado's Rule 606(b) 
did not permit it even to consider the resulting affdavits, 
the Court's holding today removes that bar. When jurors 
disclose an instance of racial bias as serious as the one in-
volved in this case, the law must not wholly disregard its 
occurrence. 

C 

As the preceding discussion makes clear, the Court relies 
on the experiences of the 17 jurisdictions that have recog-
nized a racial-bias exception to the no-impeachment rule— 
some for over half a century—with no signs of an increase 
in juror harassment or a loss of juror willingness to engage 
in searching and candid deliberations. 
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The experience of these jurisdictions, and the experience 
of the courts going forward, will inform the proper exercise 
of trial judge discretion in these and related matters. This 
case does not ask, and the Court need not address, what pro-
cedures a trial court must follow when confronted with a 
motion for a new trial based on juror testimony of racial bias. 
See 27 Wright 575–578 (noting a divergence of authority over 
the necessity and scope of an evidentiary hearing on alleged 
juror misconduct). The Court also does not decide the ap-
propriate standard for determining when evidence of racial 
bias is suffcient to require that the verdict be set aside and 
a new trial be granted. Compare, e. g., Shillcutt, 827 F. 2d, 
at 1159 (inquiring whether racial bias “pervaded the jury 
room”), with, e. g., Henley, 238 F. 3d, at 1120 (“One racist 
juror would be enough”). 

D 

It is proper to observe as well that there are standard 
and existing processes designed to prevent racial bias in jury 
deliberations. The advantages of careful voir dire have al-
ready been noted. And other safeguards deserve mention. 

Trial courts, often at the outset of the case and again in 
their fnal jury instructions, explain the jurors' duty to re-
view the evidence and reach a verdict in a fair and impartial 
way, free from bias of any kind. Some instructions are 
framed by trial judges based on their own learning and expe-
rience. Model jury instructions likely take into account 
these continuing developments and are common across juris-
dictions. See, e. g., 1A K. O'Malley, J. Grenig, & W. Lee, 
Federal Jury Practice and Instructions, Criminal § 10:01, 
p. 22 (6th ed. 2008) (“Perform these duties fairly. Do not let 
any bias, sympathy or prejudice that you may feel toward 
one side or the other infuence your decision in any way”). 
Instructions may emphasize the group dynamic of delibera-
tions by urging jurors to share their questions and conclu-
sions with their colleagues. See, e. g., id., § 20:01, at 841 (“It 
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is your duty as jurors to consult with one another and to 
deliberate with one another with a view towards reaching 
an agreement if you can do so without violence to individ-
ual judgment”). 

Probing and thoughtful deliberation improves the likeli-
hood that other jurors can confront the fawed nature of rea-
soning that is prompted or infuenced by improper biases, 
whether racial or otherwise. These dynamics can help en-
sure that the exception is limited to rare cases. 

* * * 

The Nation must continue to make strides to overcome 
race-based discrimination. The progress that has already 
been made underlies the Court's insistence that blatant ra-
cial prejudice is antithetical to the functioning of the jury 
system and must be confronted in egregious cases like this 
one despite the general bar of the no-impeachment rule. It 
is the mark of a maturing legal system that it seeks to under-
stand and to implement the lessons of history. The Court 
now seeks to strengthen the broader principle that society 
can and must move forward by achieving the thoughtful, ra-
tional dialogue at the foundation of both the jury system and 
the free society that sustains our Constitution. 

The judgment of the Supreme Court of Colorado is re-
versed, and the case is remanded for further proceedings not 
inconsistent with this opinion. 

It is so ordered. 

APPENDIX 

Codifed Exceptions in Addition to Those Enumerated in 
Fed. Rule Evid. 606(b) 

See Ariz. Rules Crim. Proc. 24.1(c)(3), (d) (2011) (exception 
for evidence of misconduct, including verdict by game of 
chance or intoxication); Idaho Rule Evid. 606(b) (2016) (game 
of chance); Ind. Rule Evid. 606(b)(2)(A) (Burns 2014) (drug 
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or alcohol use); Minn. Rule Evid. 606(b) (2014) (threats of 
violence or violent acts); Mont. Rule Evid. 606(b) (2015) 
(game of chance); N. D. Rule Evid. 606(b)(2)(C) (2016–2017) 
(same); Tenn. Rule Evid. 606(b) (2016) (quotient verdict or-
game of chance); Tex. Rule Evid. 606(b)(2)(B) (West 2016) 
(rebutting claim juror was unqualifed); Vt. Rule Evid. 606(b) 
(2016 Cum. Supp.) ( juror communication with nonjuror); see 
also 27 C. Wright & V. Gold, Federal Practice and Procedure: 
Evidence § 6071, p. 447, and n. 66 (2d ed. 2007); id., at 451, 
and n. 70; id., at 452, and n. 72. 

Judicially Recognized Exceptions for Evidence of Racial Bias 
See State v. Santiago, 245 Conn. 301, 323–340, 715 A. 2d 1, 

14–22 (1998); Kittle v. United States, 65 A. 3d 1144, 1154– 
1156 (D. C. 2013); Fisher v. State, 690 A. 2d 917, 919–921, and 
n. 4 (Del. 1996) (appendix to opinion); Powell v. Allstate Ins. 
Co., 652 So. 2d 354, 357–358 (Fla. 1995); Spencer v. State, 260 
Ga. 640, 643–644, 398 S. E. 2d 179, 184–185 (1990); State v. 
Jackson, 81 Haw. 39, 48–49, 912 P. 2d 71, 80–81 (1996); Com-
monwealth v. Laguer, 410 Mass. 89, 97–98, 571 N. E. 2d 371, 
376 (1991); State v. Callender, 297 N. W. 2d 744, 746 (Minn. 
1980); Fleshner v. Pepose Vision Inst., P. C., 304 S. W. 3d 81, 
87–90 (Mo. 2010); State v. Levitt, 36 N. J. 266, 271–273, 176 
A. 2d 465, 467–468 (1961); People v. Rukaj, 123 App. Div. 2d 
277, 280–281, 506 N. Y. S. 2d 677, 679–680 (1986); State v. 
Hidanovic, 2008 ND 66, ¶¶21–26, 747 N. W. 2d 463, 472–474; 
State v. Brown, 62 A. 3d 1099, 1110 (R. I. 2013); State v. 
Hunter, 320 S. C. 85, 88, 463 S. E. 2d 314, 316 (1995); Seattle 
v. Jackson, 70 Wash. 2d 733, 738, 425 P. 2d 385, 389 (1967); 
After Hour Welding, Inc. v. Laneil Management Co., 108 
Wis. 2d 734, 739–740, 324 N. W. 2d 686, 690 (1982). 

Justice Thomas, dissenting. 
The Court today holds that the Sixth Amendment requires 

the States to provide a criminal defendant the opportunity 
to impeach a jury's guilty verdict with juror testimony about 
a juror's alleged racial bias, notwithstanding a state proce-
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dural rule forbidding such testimony. I agree with Justice 
Alito that the Court's decision is incompatible with the text 
of the Amendment it purports to interpret and with our 
precedents. I write separately to explain that the Court's 
holding also cannot be squared with the original understand-
ing of the Sixth or Fourteenth Amendments. 

I 

The Sixth Amendment's protection of the right, “[i]n all 
criminal prosecutions,” to a “trial, by an impartial jury,” is 
limited to the protections that existed at common law when 
the Amendment was ratifed. See, e. g., Apprendi v. New 
Jersey, 530 U. S. 466, 500, and n. 1 (2000) (Thomas, J., concur-
ring); 3 J. Story, Commentaries on the Constitution of the 
United States § 1773, pp. 652–653 (1833) (Story) (explaining 
that “the trial by jury in criminal cases” protected by the 
Constitution is the same “great privilege” that was “a part of 
that admirable common law” of England); cf. 5 St. G. Tucker, 
Blackstone's Commentaries 349, n. 2 (1803). It is therefore 
“entirely proper to look to the common law” to ascertain 
whether the Sixth Amendment requires the result the Court 
today reaches. Apprendi, supra, at 500, n. 1. 

The Sixth Amendment's specifc guarantee of impartiality 
incorporates the common-law understanding of that term. 
See, e. g., 3 W. Blackstone, Commentaries on the Laws of 
England 365 (1769) (Blackstone) (describing English trials as 
“impartially just” because of their “caution against all par-
tiality and bias” in the jury). The common law required a 
juror to have “freedome of mind” and to be “indifferent as 
hee stands unsworne.” 1 E. Coke, First Part of the Insti-
tutes of the Laws of England § 234, p. 155a (16th ed. 1809); 
accord, 3 M. Bacon, A New Abridgment of the Law 258 (3d 
ed. 1768); cf. T. Cooley, A Treatise on the Constitutional 
Limitations Which Rest Upon the Legislative Power of the 
States of the American Union 319 (1868) (“The jury must be 
indifferent between the prisoner and the commonwealth”). 
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Impartial jurors could “have no interest of their own af-
fected, and no personal bias, or pre-possession, in favor [of] 
or against either party.” Pettis v. Warren, 1 Kirby 426, 427 
(Conn. Super. 1788). 

II 

The common-law right to a jury trial did not, however, 
guarantee a defendant the right to impeach a jury verdict 
with juror testimony about juror misconduct, including “a 
principal species of [ juror] misbehaviour”—“notorious par-
tiality.” 3 Blackstone 388. Although partiality was a 
ground for setting aside a jury verdict, ibid., the English 
common-law rule at the time the Sixth Amendment was rati-
fed did not allow jurors to supply evidence of that miscon-
duct. In 1770, Lord Mansfeld refused to receive a juror's 
affdavit to impeach a verdict, declaring that such an affdavit 
“can't be read.” Rex v. Almon, 5 Burr. 2687, 98 Eng. Rep. 
411 (K. B.). And in 1785, Lord Mansfeld solidifed the doc-
trine, holding that “[t]he Court [could not] receive such an 
affdavit from any of the jurymen” to prove that the jury had 
cast lots to reach a verdict. Vaise v. Delaval, 1 T. R. 11, 99 
Eng. Rep. 944 (K. B.).1 

At the time of the founding, the States took mixed ap-
proaches to this issue. See Cluggage v. Swan, 4 Binn. 150, 
156 (Pa. 1811) (opinion of Yeates, J.) (“The opinions of Ameri-
can judges . . . have greatly differed on the point in ques-
tion”); Bishop v. State, 9 Ga. 121, 126 (1850) (describing the 

1 Prior to 1770, it appears that juror affdavits were sometimes received 
to impeach a verdict on the ground of juror misbehavior, although only 
“with great caution.” McDonald v. Pless, 238 U. S. 264, 268 (1915); see, 
e. g., Dent v. The Hundred of Hertford, 2 Salk. 645, 91 Eng. Rep. 546 (K. B. 
1696); Philips v. Fowler, Barnes. 441, 94 Eng. Rep. 994 (K. B. 1735). But 
“previous to our Revolution, and at least as early as 1770, the doctrine in 
England was distinctly ruled the other way, and has so stood ever since.” 
3 T. Waterman, A Treatise on the Principles of Law and Equity Which 
Govern Courts in the Granting of New Trials in Cases Civil and Criminal 
1429 (1855). 
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common law in 1776 on this question as “in a transition 
state”). Many States followed Lord Mansfield's no-
impeachment rule and refused to receive juror affdavits. 
See, e. g., Brewster v. Thompson, 1 N. J. L. 32 (1790) (per 
curiam); Robbins v. Windover, 2 Tyl. 11, 14 (Vt. 1802); Tay-
lor v. Giger, 3 Ky. 586, 588–589 (1808); Price v. McIlvain, 2 
Tread. 503, 504 (S. C. 1815); Tyler v. Stevens, 4 N. H. 116, 
117 (1827); 1 Z. Swift, A Digest of the Laws of the State of 
Connecticut 775 (1822) (“In England, and in the courts of 
the United States, jurors are not permitted to be witnesses 
respecting the misconduct of the jury . . . and this is, most 
unquestionably, the correct principle”). Some States, how-
ever, permitted juror affdavits about juror misconduct. 
See, e. g., Crawford v. State, 10 Tenn. 60, 68 (1821); Cochran 
v. Street, 1 Va. 79, 81 (1792). And others initially permitted 
such evidence but quickly reversed course. Compare, e. g., 
Smith v. Cheetham, 3 Cai. 57, 59–60 (N. Y. 1805) (opinion of 
Livingston, J.) (permitting juror testimony), with Dana v. 
Tucker, 4 Johns. 487, 488–489 (N. Y. 1809) (per curiam) (over-
turning Cheetham); compare also Bradley's Lessee v. Brad-
ley, 4 Dall. 112 (Pa. 1792) (permitting juror affdavits), with, 
e. g., Cluggage, supra, at 156–158 (opinion of Yeates, J.) (ex-
plaining that Bradley was incorrectly reported and rejecting 
affdavits); compare also Talmadge v. Northrop, 1 Root 522 
(Conn. 1793) (admitting juror testimony), with State v. Free-
man, 5 Conn. 348, 352 (1824) (“The opinion of almost 
the whole legal world is adverse to the reception of the 
testimony in question; and, in my opinion, on invincible 
foundations”). 

By the time the Fourteenth Amendment was ratifed, Lord 
Mansfield's no-impeachment rule had become firmly en-
trenched in American law. See Lettow, New Trial for Ver-
dict Against Law: Judge-Jury Relations in Early-Nineteenth 
Century America, 71 Notre Dame L. Rev. 505, 536 (1996) 
(“[O]pponents of juror affdavits had largely won out by the 
middle of the century”); 8 J. Wigmore, Evidence in Trials at 
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Common Law § 2352, p. 697 (J. McNaughton rev. 1961) (Wig-
more) (Lord Mansfeld's rule “came to receive in the United 
States an adherence almost unquestioned”); J. Proffatt, A 
Treatise on Trial by Jury § 408, p. 467 (1877) (“It is a well 
established rule of law that no affdavit shall be received 
from a juror to impeach his verdict”). The vast majority 
of States adopted the no-impeachment rule as a matter of 
common law. See, e. g., Bull v. Commonwealth, 55 Va. 613, 
627–628 (1857) (“[T]he practice appears to be now generally 
settled, to reject the testimony of jurors when offered to 
impeach their verdict. The cases on the subject are too nu-
merous to be cited”); Tucker v. Town Council of South 
Kingstown, 5 R. I. 558, 560 (1859) (collecting cases); State v. 
Coupenhaver, 39 Mo. 430 (1867) (“The law is well settled that 
a traverse juror cannot be a witness to prove misbehavior in 
the jury in regard to their verdict”); Peck v. Brewer, 48 Ill. 
54, 63 (1868) (“So far back as . . . 1823, the doctrine was held 
that the affdavits of jurors cannot be heard to impeach their 
verdict”); Heffron v. Gallupe, 55 Me. 563, 566 (1868) (ruling 
inadmissible “depositions of . . . jurors as to what transpired 
in the jury room”); Withers v. Fiscus, 40 Ind. 131, 132 (1872) 
(“In the United States it seems to be settled, notwithstand-
ing a few adjudications to the contrary . . . , that such affda-
vits cannot be received”).2 

The Court today acknowledges that the States “adopted 
the Mansfeld rule as a matter of common law,” ante, at 215, 
but ascribes no signifcance to that fact. I would hold that 
it is dispositive. Our common-law history does not establish 
that—in either 1791 (when the Sixth Amendment was rati-
fed) or 1868 (when the Fourteenth Amendment was rati-
fed)—a defendant had the right to impeach a verdict with 
juror testimony of juror misconduct. In fact, it strongly 

2 Although two States declined to follow the rule in the mid-19th cen-
tury, see Wright v. Illinois & Miss. Tel. Co., 20 Iowa 195, 210 (1866); Perry 
v. Bailey, 12 Kan. 539, 544–545 (1874), “most of the state courts” had al-
ready “committed themselves upon the subject,” 8 Wigmore § 2354, at 702. 
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suggests that such evidence was prohibited. In the absence 
of a defnitive common-law tradition permitting impeach-
ment by juror testimony, we have no basis to invoke a consti-
tutional provision that merely “follow[s] out the established 
course of the common law in all trials for crimes,” 3 Story 
§ 1785, at 662, to overturn Colorado's decision to preserve 
the no-impeachment rule, cf. Boumediene v. Bush, 553 U. S. 
723, 832–833 (2008) (Scalia, J., dissenting). 

* * * 

Perhaps good reasons exist to curtail or abandon the no-
impeachment rule. Some States have done so, see Appendix 
to majority opinion, ante, and others have not. Ultimately, 
that question is not for us to decide. It should be left to the 
political process described by Justice Alito. See post, at 
239–241 (dissenting opinion). In its attempt to stimulate a 
“thoughtful, rational dialogue” on race relations, ante, at 229, 
the Court today ends the political process and imposes a uni-
form, national rule. The Constitution does not require such 
a rule. Neither should we. 

I respectfully dissent. 

Justice Alito, with whom The Chief Justice and 
Justice Thomas join, dissenting. 

Our legal system has many rules that restrict the admis-
sion of evidence of statements made under circumstances in 
which confdentiality is thought to be essential. Statements 
made to an attorney in obtaining legal advice, statements to 
a treating physician, and statements made to a spouse or 
member of the clergy are familiar examples. See Trammel 
v. United States, 445 U. S. 40, 51 (1980). Even if a criminal 
defendant whose constitutional rights are at stake has a criti-
cal need to obtain and introduce evidence of such statements, 
long-established rules stand in the way. The goal of avoid-
ing interference with confdential communications of great 
value has long been thought to justify the loss of important 
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evidence and the effect on our justice system that this loss 
entails. 

The present case concerns a rule like those just mentioned, 
namely, the age-old rule against attempting to overturn or 
“impeach” a jury's verdict by offering statements made by 
jurors during the course of deliberations. For centuries, it 
has been the judgment of experienced judges, trial attor-
neys, scholars, and lawmakers that allowing jurors to testify 
after a trial about what took place in the jury room would 
undermine the system of trial by jury that is integral to our 
legal system. 

Juries occupy a unique place in our justice system. The 
other participants in a trial—the presiding judge, the attor-
neys, the witnesses—function in an arena governed by strict 
rules of law. Their every word is recorded and may be 
closely scrutinized for missteps. 

When jurors retire to deliberate, however, they enter a 
space that is not regulated in the same way. Jurors are or-
dinary people. They are expected to speak, debate, argue, 
and make decisions the way ordinary people do in their daily 
lives. Our Constitution places great value on this way of 
thinking, speaking, and deciding. The jury trial right pro-
tects parties in court cases from being judged by a special 
class of trained professionals who do not speak the language 
of ordinary people and may not understand or appreciate the 
way ordinary people live their lives. To protect that right, 
the door to the jury room has been locked, and the confden-
tiality of jury deliberations has been closely guarded. 

Today, with the admirable intention of providing justice 
for one criminal defendant, the Court not only pries open the 
door; it rules that respecting the privacy of the jury room, 
as our legal system has done for centuries, violates the Con-
stitution. This is a startling development, and although the 
Court tries to limit the degree of intrusion, it is doubtful that 
there are principled grounds for preventing the expansion of 
today's holding. 
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The Court justifes its decision on the ground that the na-
ture of the confdential communication at issue in this partic-
ular case—a clear expression of what the Court terms racial 
bias1—is uniquely harmful to our criminal justice system. 
And the Court is surely correct that even a tincture of racial 
bias can infict great damage on that system, which is de-
pendent on the public's trust. But until today, the argument 
that the Court now fnds convincing has not been thought to 
be suffcient to overcome confdentiality rules like the one at 
issue here. 

Suppose that a prosecution witness gives devastating but 
false testimony against a defendant, and suppose that the 
witness's motivation is racial bias. Suppose that the witness 
admits this to his attorney, his spouse, and a member of the 
clergy. Suppose that the defendant, threatened with convic-
tion for a serious crime and a lengthy term of imprisonment, 
seeks to compel the attorney, the spouse, or the member of 
the clergy to testify about the witness's admissions. Even 
though the constitutional rights of the defendant hang in the 
balance, the defendant's efforts to obtain the testimony 
would fail. The Court provides no good reason why the re-
sult in this case should not be the same. 

I 

Rules barring the admission of juror testimony to impeach 
a verdict (so-called “no-impeachment rules”) have a long his-
tory. Indeed, they predate the ratifcation of the Constitu-
tion. They are typically traced back to Vaise v. Delaval, 1 
T. R. 11, 99 Eng. Rep. 944 (K. B. 1785), in which Lord Mans-
feld declined to consider an affdavit from two jurors who 

1 The bias at issue in this case was a “bias against Mexican men.” App. 
160. This might be described as bias based on national origin or ethnicity. 
Cf. Hernandez v. New York, 500 U. S. 352, 355 (1991) (plurality opinion); 
Hernandez v. Texas, 347 U. S. 475, 479 (1954). However, no party has 
suggested that these distinctions make a substantive difference in this 
case. 
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claimed that the jury had reached its verdict by lot. See 
Warger v. Shauers, 574 U. S. 40, 45 (2014). Lord Mansfeld's 
approach “soon took root in the United States,” ibid., and 
“[b]y the beginning of [the 20th] century, if not earlier, the 
near-universal and frmly established common-law rule in 
the United States fatly prohibited the admission of juror tes-
timony to impeach a jury verdict,” Tanner v. United States, 
483 U. S. 107, 117 (1987); see 27 C. Wright & V. Gold, Federal 
Practice and Procedure: Evidence § 6071, p. 431 (2d ed. 2007) 
(Wright & Gold) (noting that the Mansfeld approach “came 
to be accepted in almost all states”). 

In McDonald v. Pless, 238 U. S. 264 (1915), this Court 
adopted a strict no-impeachment rule for cases in federal 
court. McDonald involved allegations that the jury had en-
tered a quotient verdict—that is, that it had calculated a 
damages award by taking the average of the jurors' sugges-
tions. Id., at 265–266. The Court held that evidence of this 
misconduct could not be used. Id., at 269. It applied what 
it said was “unquestionably the general rule, that the losing 
party cannot, in order to secure a new trial, use the testi-
mony of jurors to impeach their verdict.” Ibid. The Court 
recognized that the defendant had a powerful interest in 
demonstrating that the jury had “adopted an arbitrary and 
unjust method in arriving at their verdict.” Id., at 267. 
“But,” the Court warned, “let it once be established that 
verdicts . . . can be attacked and set aside on the testimony 
of those who took part in their publication and all verdicts 
could be, and many would be, followed by an inquiry in the 
hope of discovering something which might invalidate the 
fnding.” Ibid. This would lead to “harass[ment]” of jurors 
and “the destruction of all frankness and freedom of discus-
sion and conference.” Id., at 267–268. Ultimately, even 
though the no-impeachment rule “may often exclude the only 
possible evidence of misconduct,” relaxing the rule “would 
open the door to the most pernicious arts and tampering 
with jurors.” Id., at 268 (internal quotation marks omitted). 
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The frm no-impeachment approach taken in McDonald 
came to be known as “the Federal Rule.” This approach 
categorically bars testimony about jury deliberations, except 
where it is offered to demonstrate that the jury was sub-
jected to an extraneous infuence (for example, an attempt to 
bribe a juror). Warger, supra, at 46; Tanner, supra, at 117; 2 

see 27 Wright & Gold § 6071, at 432–433. 
Some jurisdictions, notably Iowa, adopted a more permis-

sive rule. Under the Iowa rule, jurors were generally per-
mitted to testify about any subject except their “subjective 
intentions and thought processes in reaching a verdict.” 
Warger, supra, at 45. Accordingly, the Iowa rule allowed 
jurors to “testify as to events or conditions which might have 
improperly infuenced the verdict, even if these took place 
during deliberations within the jury room.” 27 Wright & 
Gold § 6071, at 432. 

Debate between proponents of the Federal Rule and the 
Iowa rule emerged during the framing and adoption of Fed-
eral Rule of Evidence 606(b). Both sides had their support-
ers. The contending arguments were heard and considered, 
and in the end the strict federal approach was retained. 

An early draft of the Advisory Committee on the Federal 
Rules of Evidence included a version of the Iowa rule, 51 
F. R. D. 315, 387–388 (1971). That draft was forcefully criti-
cized, however,3 and the Committee ultimately produced a 

2 As this Court has explained, the extraneous infuence exception “do[es] 
not detract from, but rather harmonize[s] with, the weighty government 
interest in insulating the jury's deliberative process.” Tanner, 483 U. S., 
at 120. The extraneous infuence exception, like the no-impeachment rule 
itself, is directed at protecting jury deliberations against unwarranted in-
terference. Ibid. 

3 In particular, the Justice Department observed that “[s]trong policy 
considerations continue to support” the federal approach and that “[r]ecent 
experience has shown that the danger of harassment of jurors by unsuc-
cessful litigants warrants a rule which imposes strict limitations on the 
instances in which jurors may be questioned about their verdict.” Letter 
from R. Kliendienst, Deputy Attorney General, to Judge A. Maris (Aug. 9, 
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revised draft that retained the well-established federal ap-
proach. Tanner, supra, at 122; see Committee on Rules of 
Practice and Procedure of the Judicial Conference of the 
United States, Revised Draft of Proposed Rules of Evidence 
for the United States Courts and Magistrates 73 (Oct. 1971). 
Expressly repudiating the Iowa rule, the new draft provided 
that jurors generally could not testify “as to any matter or 
statement occurring during the course of the jury's delibera-
tions.” Ibid. This new version was approved by the Judi-
cial Conference and sent to this Court, which adopted the 
rule and referred it to Congress. 56 F. R. D. 183, 265–266 
(1972). 

Initially, the House rejected this Court's version of Rule 
606(b) and instead reverted to the earlier (and narrower) Ad-
visory Committee draft. Tanner, supra, at 123; see H. R. 
Rep. No. 93–650, pp. 9–10 (1973) (criticizing the Supreme 
Court draft for preventing jurors from testifying about “quo-
tient verdict[s]” and other “irregularities which occurred in 
the jury room”). In the Senate, however, the Judiciary 
Committee favored this Court's rule. The Committee Re-
port observed that the House draft broke with “long-
accepted Federal law” by allowing verdicts to be “chal-
lenge[d] on the basis of what happened during the jury's 
internal deliberations.” S. Rep. No. 93–1277, p. 13 (1974) 
(S. Rep.). In the view of the Senate Committee, the House 
rule would have “permit[ted] the harassment of former ju-
rors” as well as “the possible exploitation of disgruntled or 
otherwise badly-motivated ex-jurors.” Id., at 14. This re-

1971), 117 Cong. Rec. 33648, 33655 (1971). And Senator McClellan, an 
infuential member of the Senate Judiciary Committee, insisted that the 
“mischief in this Rule ought to be plain for all to see” and that it would 
be impossible “to conduct trials, particularly criminal prosecutions, as we 
know them today, if every verdict were followed by a post-trial hearing 
into the conduct of the juror's deliberations.” Letter from Sen. J. McClel-
lan to Judge A. Maris (Aug. 12, 1971), id., at 33642, 33645. 
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sult would have undermined the fnality of verdicts, violated 
“common fairness,” and prevented jurors from “function[ing] 
effectively.” Ibid. The Senate rejected the House version 
of the rule and returned to the Court's rule. A Conference 
Committee adopted the Senate version, see H. R. Conf. Rep. 
No. 93–1597, p. 8 (1974), and this version was passed by both 
Houses and was signed into law by the President. 

As this summary shows, the process that culminated in 
the adoption of Federal Rule of Evidence 606(b) was the 
epitome of reasoned democratic rulemaking. The “distin-
guished, Supreme Court-appointed” members of the Advi-
sory Committee went through a 7-year drafting process, 
“produced two well-circulated drafts,” and “considered nu-
merous comments from persons involved in nearly every 
area of court-related law.” Rothstein, The Proposed 
Amendments to the Federal Rules of Evidence, 62 Geo. L. J. 
125 (1973). The work of the Committee was considered and 
approved by the experienced appellate and trial judges serv-
ing on the Judicial Conference and by our predecessors on 
this Court. After that, the matter went to Congress, which 
“specifcally understood, considered, and rejected a version 
of [the rule] that would have allowed jurors to testify on 
juror conduct during deliberations.” Tanner, 483 U. S., at 
125. The judgment of all these participants in the process, 
which was informed by their assessment of an empirical 
issue, i. e., the effect that the competing Iowa rule would 
have had on the jury system, is entitled to great respect. 

Colorado considered this same question, made the same 
judgment as the participants in the federal process, and 
adopted a very similar rule. In doing so, it joined the over-
whelming majority of States. Ante, at 218. In the great 
majority of jurisdictions, strong no-impeachment rules con-
tinue to be “viewed as both promoting the fnality of verdicts 
and insulating the jury from outside infuences.” Warger, 
574 U. S., at 45. 



242 PENA-RODRIGUEZ v. COLORADO 

Alito, J., dissenting 

II 

A 

Recognizing the importance of Rule 606(b), this Court has 
twice rebuffed efforts to create a Sixth Amendment excep-
tion—frst in Tanner and then, just two Terms ago, in 
Warger. 

The Tanner petitioners were convicted of committing mail 
fraud and conspiring to defraud the United States. 483 
U. S., at 109–110, 112–113. After the trial, two jurors came 
forward with disturbing stories of juror misconduct. One 
claimed that several jurors “consumed alcohol during lunch 
breaks . . . causing them to sleep through the afternoons.” 
Id., at 113. The second added that jurors also smoked mari-
juana and ingested cocaine during the trial. Id., at 115–116. 
This Court held that evidence of this bacchanalia could prop-
erly be excluded under Rule 606(b). Id., at 127. 

The Court noted that “[s]ubstantial policy considerations 
support the common-law rule against the admission of jury 
testimony to impeach a verdict.” Id., at 119. While there 
is “little doubt that postverdict investigation into juror mis-
conduct would in some instances lead to the invalidation of 
verdicts reached after irresponsible or improper juror behav-
ior,” the Court observed, it is “not at all clear . . . that the 
jury system could survive such efforts to perfect it.” Id., at 
120. Allowing such postverdict inquiries would “seriously 
disrupt the fnality of the process.” Ibid. It would also un-
dermine “full and frank discussion in the jury room, jurors' 
willingness to return an unpopular verdict, and the commu-
nity's trust in a system that relies on the decisions of lay-
people.” Id., at 120–121. 

The Tanner petitioners, of course, had a Sixth Amendment 
right “to `a tribunal both impartial and mentally competent 
to afford a hearing.' ” Id., at 126 (quoting Jordan v. Massa-
chusetts, 225 U. S. 167, 176 (1912)). The question, however, 
was whether they also had a right to an evidentiary hearing 
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featuring “one particular kind of evidence inadmissible under 
the Federal Rules.” 483 U. S., at 126–127. Turning to that 
question, the Court noted again that “long-recognized and 
very substantial concerns support the protection of jury 
deliberations from intrusive inquiry.” Id., at 127. By 
contrast, “[p]etitioners' Sixth Amendment interests in an un-
impaired jury [were] protected by several aspects of the trial 
process.” Ibid. 

The Court identifed four mechanisms that protect defend-
ants' Sixth Amendment rights. First, jurors can be “exam-
ined during voir dire.” Ibid. Second, “during the trial the 
jury is observable by the court, by counsel, and by court 
personnel.” Ibid. Third, “jurors are observable by each 
other, and may report inappropriate juror behavior to the 
court before they render a verdict.” Ibid. And fourth, 
“after the trial a party may seek to impeach the verdict 
by nonjuror evidence of misconduct.” Ibid. These “other 
sources of protection of petitioners' right to a competent 
jury” convinced the Court that the juror testimony was prop-
erly excluded. Ibid. 

Warger involved a negligence suit arising from a motorcy-
cle crash. 574 U. S., at 42. During voir dire, the individual 
who eventually became the jury's foreperson said that she 
could decide the case fairly and impartially. Id., at 42–43. 
After the jury returned a verdict in favor of the defendant, 
one of the jurors came forward with evidence that called into 
question the truthfulness of the foreperson's responses dur-
ing voir dire. According to this juror, the foreperson re-
vealed during the deliberations that her daughter had once 
caused a deadly car crash, and the foreperson expressed the 
belief that a lawsuit would have ruined her daughter's life. 
Id., at 43. 

In seeking to use this testimony to overturn the jury's 
verdict, the plaintiff's primary contention was that Rule 
606(b) does not apply to evidence concerning a juror's alleged 
misrepresentations during voir dire. If otherwise inter-
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preted, the plaintiff maintained, the rule would threaten his 
right to trial by an impartial jury.4 The Court disagreed, in 
part because “any claim that Rule 606(b) is unconstitutional 
in circumstances such as these is foreclosed by our decision 
in Tanner.” Id., at 50. The Court explained that “[e]ven 
if jurors lie in voir dire in a way that conceals bias, juror 
impartiality is adequately assured by” two of the other 
Tanner safeguards: preverdict reports by the jurors and non-
juror evidence. 574 U. S., at 51. 

Tanner and Warger ft neatly into this Court's broader 
jurisprudence concerning the constitutionality of evidence 
rules. As the Court has explained, “state and federal rule-
makers have broad latitude under the Constitution to estab-
lish rules excluding evidence from criminal trials.” Holmes 
v. South Carolina, 547 U. S. 319, 324 (2006) (internal quota-
tion marks and alteration omitted). Thus, evidence rules of 
this sort have been invalidated only if they “serve no legiti-
mate purpose or . . . are disproportionate to the ends that they 
are asserted to promote.” Id., at 326. Tanner and Warger 
recognized that Rule 606(b) serves vital purposes and does 
not impose a disproportionate burden on the jury trial right. 

Today, for the frst time, the Court creates a constitutional 
exception to no-impeachment rules. Specifcally, the Court 
holds that no-impeachment rules violate the Sixth Amend-
ment to the extent that they preclude courts from consider-
ing evidence of a juror's racially biased comments. Ante, at 
225. The Court attempts to distinguish Tanner and Warger, 
but its efforts fail. 

Tanner and Warger rested on two basic propositions. 
First, no-impeachment rules advance crucial interests. Sec-
ond, the right to trial by an impartial jury is adequately pro-
tected by mechanisms other than the use of juror testimony 

4 Although Warger was a civil case, we wrote that “[t]he Constitution 
guarantees both criminal and civil litigants a right to an impartial jury.” 
574 U. S., at 50. 
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regarding jury deliberations. The frst of these propositions 
applies regardless of the nature of the juror misconduct, and 
the Court does not argue otherwise. Instead, it contends 
that, in cases involving racially biased jurors, the Tanner 
safeguards are less effective and the defendant's Sixth 
Amendment interests are more profound. Neither argu-
ment is persuasive. 

B 

As noted above, Tanner identifed four “aspects of the trial 
process” that protect a defendant's Sixth Amendment rights: 
(1) voir dire; (2) observation by the court, counsel, and court 
personnel; (3) preverdict reports by the jurors; and (4) nonju-
ror evidence. 483 U. S., at 127.5 Although the Court insists 
that these mechanisms “may be compromised” in cases in-
volving allegations of racial bias, it addresses only two of 
them and fails to make a sustained argument about either. 
Ante, at 224. 

1 

First, the Court contends that the effectiveness of voir 
dire is questionable in cases involving racial bias because 
pointed questioning about racial attitudes may highlight racial 
issues and thereby exacerbate prejudice. Ante, at 224–225. 
It is far from clear, however, that careful voir dire cannot 
surmount this problem. Lawyers may use questionnaires or 
individual questioning of prospective jurors6 in order to elicit 
frank answers that a juror might be reluctant to voice in the 

5 The majority opinion in this case identifes a ffth mechanism: jury 
instructions. It observes that, by explaining the jurors' responsibilities, 
appropriate jury instructions can promote “[p]robing and thoughtful delib-
eration,” which in turn “improves the likelihood that other jurors can con-
front the fawed nature of reasoning that is prompted or infuenced by 
improper biases.” Ante, at 229. This mechanism, like those listed in 
Tanner, can help to prevent bias from infecting a verdict. 

6 Both of those techniques were used in this case for other purposes. 
App. 13–14; Tr. 56–78 (Feb. 23, 2010, morning session). 
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presence of other prospective jurors.7 Moreover, practice 
guides are replete with advice on conducting effective voir 
dire on the subject of race. They outline a variety of subtle 
and nuanced approaches that avoid pointed questions.8 And 

7 See People v. Harlan, 8 P. 3d 448, 500 (Colo. 2000) (“The trial court 
took precautions at the outset of the trial to foreclose the injection of 
improper racial considerations by including questions concerning racial is-
sues in the jury questionnaire”); Brewer v. Marshall, 119 F. 3d 993, 996 
(CA1 1997) (“The judge asked each juror, out of the presence of other 
jurors, whether they had any bias or prejudice for or against black persons 
or persons of Hispanic origin”); 6 W. LaFave, J. Israel, N. King, & O. Kerr, 
Criminal Procedure § 22.3(a), p. 92 (4th ed. 2015) (noting that “[j]udges 
commonly allow jurors to approach the bench and discuss sensitive mat-
ters there” and are also free to conduct “in chambers discussions”). 

8 See, e. g., J. Gobert, E. Kreitzberg, & C. Rose, Jury Selection: The Law, 
Art, and Science of Selecting a Jury § 7:41, pp. 357–358 (3d ed. 2014) (ex-
plaining that “the issue should be approached more indirectly” and sug-
gesting the use of “[o]pen-ended questions” on subjects like “the composi-
tion of the neighborhood in which the juror lives, the juror's relationship 
with co-workers or neighbors of different races, or the juror's past experi-
ences with persons of other races”); W. Jordan, Jury Selection § 8.11, 
p. 237 (1980) (explaining that “the whole matter of prejudice” should be 
approached “delicately and cautiously” and giving an example of an indi-
rect question that avoids the word “prejudice”); R. Wenke, The Art of 
Selecting a Jury 67 (1979) (discussing questions that could identify biased 
jurors when “your client is a member of a minority group”); id., at 66 
(suggesting that instead of “asking a juror if he is `prejudiced' ” the attor-
ney should “inquire about his `feeling,' `belief ' or `opinion' ”); 2 National 
Jury Project, Inc., Jurywork: Systematic Techniques § 17.23 (E. Krauss ed., 
2d ed. 2010) (listing sample questions about racial prejudice); A. Grine & 
E. Coward, Raising Issues of Race in North Carolina Criminal Cases, p. 8– 
14 (2014) (suggesting that attorneys “share a brief example about a judg-
ment shaped by a racial stereotype” to make it easier for jurors to share 
their own biased views), http://defendermanuals.sog.unc.edu/race/8-
addressing-race-trial (as last visited Mar. 3, 2017); id., at 8–15 to 8–17 
(suggesting additional strategies and providing sample questions); T. 
Mauet, Trial Techniques 44 (8th ed. 2010) (suggesting that “likely beliefs 
and attitudes are more accurately learned through indirection”); J. Lieber-
man & B. Sales, Scientifc Jury Selection 114–115 (2007) (discussing re-
search suggesting that “participants were more likely to admit they were 
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of course, if an attorney is concerned that a juror is conceal-
ing bias, a peremptory strike may be used.9 

The suggestion that voir dire is ineffective in unearthing 
bias runs counter to decisions of this Court holding that voir 
dire on the subject of race is constitutionally required in 
some cases, mandated as a matter of federal supervisory au-
thority in others, and typically advisable in any case if a de-
fendant requests it. See Turner v. Murray, 476 U. S. 28, 36– 
37 (1986); Rosales-Lopez v. United States, 451 U. S. 182, 192 
(1981) (plurality opinion); Ristaino v. Ross, 424 U. S. 589, 
597, n. 9 (1976). If voir dire were not useful in identifying 
racial prejudice, those decisions would be pointless. Cf. 
Turner, supra, at 36 (plurality opinion) (noting “the ease 
with which [the] risk [of racial bias] could have been mi-
nimized” through voir dire). Even the majority recog-
nizes the “advantages of careful voir dire” as a “proces[s] 
designed to prevent racial bias in jury deliberations.” Ante, 

unable to abide by legal due process guarantees when asked open-ended 
questions that did not direct their responses”). 

9 To the extent race does become salient during voir dire, there is social 
science research suggesting that this may actually combat rather than 
reinforce the jurors' biases. See, e. g., Lee, A New Approach to Voir Dire 
on Racial Bias, 5 U. C. Irvine L. Rev. 843, 861 (2015) (“A wealth of fairly 
recent empirical research has shown that when race is made salient either 
through pretrial publicity, voir dire questioning of prospective jurors, 
opening and closing arguments, or witness testimony, White jurors are 
more likely to treat similarly situated Black and White defendants the 
same way”). See also Sommers & Ellsworth, White Juror Bias: An Inves-
tigation of Prejudice Against Black Defendants in the American Court-
room, 7 Psychology, Pub. Pol'y, & L. 201, 222 (2001); Sommers & Ellsworth, 
How Much Do We Really Know About Race and Juries? A Review of 
Social Science Theory and Research, 78 Chi.-Kent L. Rev. 997, 1013–1014, 
1027 (2003); Schuller, Kazoleas, & Kawakami, The Impact of Prejudice 
Screening Procedures on Racial Bias in the Courtroom, 33 Law & Human 
Behavior 320, 326 (2009); Cohn, Bucolo, Pride, & Somers, Reducing White 
Juror Bias: The Role of Race Salience and Racial Attitudes, 39 J. Applied 
Soc. Psychology 1953, 1964–1965 (2009). 
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at 228. And reported decisions substantiate that voir dire 
can be effective in this regard. E. g., Brewer v. Marshall, 
119 F. 3d 993, 995–996 (CA1 1997); United States v. Hasting, 
739 F. 2d 1269, 1271 (CA7 1984); People v. Harlan, 8 P. 3d 
448, 500 (Colo. 2000); see Brief for Respondent 23–24, n. 7 
(listing additional cases). Thus, while voir dire is not a 
magic cure, there are good reasons to think that it is a valu-
able tool. 

In any event, the critical point for present purposes is that 
the effectiveness of voir dire is a debatable empirical propo-
sition. Its assessment should be addressed in the process of 
developing federal and state evidence rules. Federal and 
state rulemakers can try a variety of approaches, and they 
can make changes in response to the insights provided by 
experience and research. The approach taken by today's 
majority—imposing a federal constitutional rule on the en-
tire country—prevents experimentation and makes change 
exceedingly hard.10 

2 

The majority also argues—even more cursorily—that “ra-
cial bias may make it diffcult for a juror to report inappro-
priate statements during the course of juror deliberations.” 
Ante, at 225. This is so, we are told, because it is diffcult 
to “call [another juror] a bigot.” Ibid. 

Since the Court's decision mandates the admission of the 
testimony of one juror about a statement made by another 
juror during deliberations, what the Court must mean in 
making this argument is that jurors are less willing to report 

10 It is worth noting that, even if voir dire were entirely ineffective at 
detecting racial bias (a proposition no one defends), that still would not 
suffce to distinguish this case from Warger v. Shauers, 574 U. S. 40 (2014). 
After all, the allegation in Warger was that the foreperson had entirely 
circumvented voir dire by lying in order to shield her bias. The Court, 
nevertheless, concluded that even where “jurors lie in voir dire in a way 
that conceals bias, juror impartiality is adequately assured” through other 
means. Id., at 51. 
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biased comments by fellow jurors prior to the beginning of 
deliberations (while they are still sitting with the biased 
juror) than they are after the verdict is announced and the 
jurors have gone home. But this is also a questionable em-
pirical assessment, and the Court's seat-of-the-pants judg-
ment is no better than that of those with the responsibility 
of drafting and adopting federal and state evidence rules. 
There is no question that jurors do report biased comments 
made by fellow jurors prior to the beginning of deliberations. 
See, e. g., United States v. McClinton, 135 F. 3d 1178, 1184– 
1185 (CA7 1998); United States v. Heller, 785 F. 2d 1524, 
1525–1529 (CA11 1986); Tavares v. Holbrook, 779 F. 2d 1, 1– 
3 (CA1 1985) (Breyer, J.); see Brief for Respondent 31–32, 
n. 10; Brief for United States as Amicus Curiae 31. And 
the Court marshals no evidence that such predeliberation re-
porting is rarer than the postverdict variety. 

Even if there is something to the distinction that the Court 
makes between preverdict and postverdict reporting, it is 
debatable whether the difference is signifcant enough to 
merit different treatment. This is especially so because 
postverdict reporting is both more disruptive and may be 
the result of extraneous infuences. A juror who is initially 
in the minority but is ultimately persuaded by other jurors 
may have second thoughts after the verdict is announced and 
may be angry with others on the panel who pressed for una-
nimity. In addition, if a verdict is unpopular with a particu-
lar juror's family, friends, employer, co-workers, or neigh-
bors, the juror may regret his or her vote and may feel 
pressured to rectify what the jury has done. 

In short, the Court provides no good reason to depart from 
the calculus made in Tanner and Warger. Indeed, the major-
ity itself uses hedged language and appears to recognize that 
this “pragmatic” argument is something of a makeweight. 
Ante, at 225 (noting that the argument is “not dispositive”); 
ante, at 224 (stating that the operation of the safeguards “may 
be compromised, or they may prove insuffcient”). 
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III 

A 

The real thrust of the majority opinion is that the Consti-
tution is less tolerant of racial bias than other forms of juror 
misconduct, but it is hard to square this argument with the 
nature of the Sixth Amendment right on which petitioner's 
argument and the Court's holding are based. What the 
Sixth Amendment protects is the right to an “impartial 
jury.” Nothing in the text or history of the Amendment or 
in the inherent nature of the jury trial right suggests that 
the extent of the protection provided by the Amendment de-
pends on the nature of a jury's partiality or bias. As the 
Colorado Supreme Court aptly put it, it is hard to “discern a 
dividing line between different types of juror bias or miscon-
duct, whereby one form of partiality would implicate a par-
ty's Sixth Amendment right while another would not.” 350 
P. 3d 287, 293 (2015).11 

Nor has the Court found any decision of this Court sug-
gesting that the Sixth Amendment recognizes some sort of 
hierarchy of partiality or bias. The Court points to a line of 
cases holding that, in some narrow circumstances, the Con-
stitution requires trial courts to conduct voir dire on the sub-
ject of race. Those decisions, however, were not based on a 
ranking of types of partiality but on the Court's conclusion 
that in certain cases racial bias was especially likely. See 
Turner, 476 U. S., at 38, n. 12 (plurality opinion) (requiring 
voir dire on the subject of race where there is “a particularly 
compelling need to inquire into racial prejudice” because of 

11 The majority's reliance on footnote 3 of Warger, ante, at 221, is un-
availing. In that footnote, the Court noted that some “cases of juror bias” 
might be “so extreme” as to prompt the Court to “consider whether the 
usual safeguards are or are not suffcient to protect the integrity of the 
process.” 574 U. S., at 51, n. 3 (emphasis added). Considering this ques-
tion is very different from adopting a constitutionally based exception to 
long-established no-impeachment rules. 
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a qualitatively higher “risk of racial bias”); Ristaino, 424 
U. S., at 596 (explaining that the requirement applies only if 
there is a “constitutionally signifcant likelihood that, absent 
questioning about racial prejudice, the jurors would not be 
[impartial]”).12 Thus, this line of cases does not advance the 
majority's argument. 

It is undoubtedly true that “racial bias implicates unique 
historical, constitutional, and institutional concerns.” Ante, 
at 224. But it is hard to see what that has to do with the 
scope of an individual criminal defendant's Sixth Amend-
ment right to be judged impartially. The Court's efforts to 
reconcile its decision with McDonald, Tanner, and Warger 
illustrate the problem. The Court writes that the miscon-
duct in those cases, while “troubling and unacceptable,” was 
“anomalous.” Ante, at 224. By contrast, racial bias, the 
Court says, is a “familiar and recurring evil” that causes 
“systemic injury to the administration of justice.” Ibid. 

Imagine two cellmates serving lengthy prison terms. 
Both were convicted for homicides committed in unrelated 
barroom fghts. At the trial of the frst prisoner, a juror, 
during deliberations, expressed animosity toward the de-
fendant because of his race. At the trial of the second pris-
oner, a juror, during deliberations, expressed animosity to-
ward the defendant because he was wearing the jersey of a 
hated football team. In both cases, jurors come forward 
after the trial and reveal what the biased juror said in the 
jury room. The Court would say to the frst prisoner: “You 
are entitled to introduce the jurors' testimony, because racial 
bias is damaging to our society.” To the second, the Court 
would say: “Even if you did not have an impartial jury, you 
must stay in prison because sports rivalries are not a major 
societal issue.” 

12 In addition, those cases did not involve a challenge to a long-
established evidence rule. As such, they offer little guidance in perform-
ing the analysis required by this case. 
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This disparate treatment is unsupportable under the Sixth 
Amendment. If the Sixth Amendment requires the admis-
sion of juror testimony about statements or conduct during 
deliberations that show one type of juror partiality, then 
statements or conduct showing any type of partiality should 
be treated the same way. 

B 

Recasting this as an equal protection case would not pro-
vide a ground for limiting the holding to cases involving 
racial bias. At a minimum, cases involving bias based on 
any suspect classifcation—such as national origin13 or reli-
gion14—would merit equal treatment. So, I think, would 
bias based on sex, United States v. Virginia, 518 U. S. 515, 
531 (1996), or the exercise of the First Amendment right to 
freedom of expression or association. See Regan v. Taxa-
tion With Representation of Wash., 461 U. S. 540, 545 (1983). 
Indeed, convicting a defendant on the basis of any irrational 
classifcation would violate the Equal Protection Clause. 

Attempting to limit the damage worked by its decision, 
the Court says that only “clear” expressions of bias must be 
admitted, ante, at 225, but judging whether a statement is 
suffciently “clear” will often not be easy. Suppose that the 
allegedly biased juror in this case never made reference to 
Peña-Rodriguez's race or national origin but said that he had 
a lot of experience with “this macho type” and knew that 
men of this kind felt that they could get their way with 
women. Suppose that other jurors testifed that they were 
certain that “this macho type” was meant to refer to Mexican 
or Hispanic men. Many other similarly suggestive state-
ments can easily be imagined, and under today's decision it 
will be diffcult for judges to discern the dividing line be-

13 See Cleburne v. Cleburne Living Center, Inc., 473 U. S. 432, 440 
(1985). 

14 See, e. g., United States v. Armstrong, 517 U. S. 456, 464 (1996); Bur-
lington Northern R. Co. v. Ford, 504 U. S. 648, 651 (1992); New Orleans v. 
Dukes, 427 U. S. 297, 303 (1976) (per curiam). 
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tween those that are “clear[ly]” based on racial or ethnic bias 
and those that are at least somewhat ambiguous. 

IV 

Today's decision—especially if it is expanded in the ways 
that seem likely—will invite the harms that no-impeachment 
rules were designed to prevent. 

First, as the Court explained in Tanner, “postverdict scru-
tiny of juror conduct” will inhibit “full and frank discussion 
in the jury room.” 483 U. S., at 120–121; see also McDon-
ald, 238 U. S., at 267–268 (warning that the use of juror testi-
mony about misconduct during deliberations would “make 
what was intended to be a private deliberation, the constant 
subject of public investigation—to the destruction of all 
frankness and freedom of discussion and conference”). Or, 
as the Senate Report put it: “[C]ommon fairness requires 
that absolute privacy be preserved for jurors to engage in 
the full and free debate necessary to the attainment of just 
verdicts. Jurors will not be able to function effectively if 
their deliberations are to be scrutinized in post-trial litiga-
tion.” S. Rep., at 14. 

Today's ruling will also prompt losing parties and their 
friends, supporters, and attorneys to contact and seek to 
question jurors, and this pestering may erode citizens' will-
ingness to serve on juries. Many jurisdictions now have 
rules that prohibit or restrict postverdict contact with ju-
rors, but whether those rules will survive today's decision is 
an open question—as is the effect of this decision on privi-
lege rules such as those noted at the outset of this opinion.15 

15 The majority's emphasis on the unique harms of racial bias will not 
succeed at cabining the novel exception to no-impeachment rules, but it 
may succeed at putting other kinds of rules under threat. For example, 
the majority approvingly refers to the widespread rules limiting attor-
neys' contact with jurors. Ante, at 226. But under the reasoning of the 
majority opinion, it is not clear why such rules should be enforced when 
they come into confict with a defendant's attempt to introduce evidence 
of racial bias. For instance, what will happen when a lawyer obtains clear 
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Where postverdict approaches are permitted or occur, 
there is almost certain to be an increase in harassment, arm 
twisting, and outright coercion. See McDonald, supra, at 
267; S. Rep., at 14 (explaining that a laxer rule “would permit 
the harassment of former jurors by losing parties as well as 
the possible exploitation of disgruntled or otherwise badly-
motivated ex-jurors”); 350 P. 3d, at 293. As one treatise ex-
plains, “[a] juror who reluctantly joined a verdict is likely to 
be sympathetic to overtures by the loser, and persuadable to 
the view that his own consent rested on false or impermissi-
ble considerations, and the truth will be hard to know.” 3 
C. Mueller & L. Kirkpatrick, Federal Evidence § 6:16, p. 75 
(4th ed. 2013). 

The majority's approach will also undermine the fnality 
of verdicts. “Public policy requires a fnality to litigation.” 
S. Rep., at 14. And accusations of juror bias—which may 
be “raised for the frst time days, weeks, or months after the 
verdict”—can “seriously disrupt the fnality of the process.” 
Tanner, supra, at 120. This threatens to “degrad[e] the 
prominence of the trial itself” and to send the message that 
juror misconduct need not be dealt with promptly. Engle 
v. Isaac, 456 U. S. 107, 127 (1982). See H. R. Conf. Rep. 
No. 93–1597, at 8 (“The Conferees believe that jurors should 
be encouraged to be conscientious in promptly reporting to 
the court misconduct that occurs during jury deliberations”). 

The Court itself acknowledges that strict no-impeachment 
rules “promot[e] full and vigorous discussion,” protect jurors 
from “be[ing] harassed or annoyed by litigants seeking to 
challenge the verdict,” and “giv[e] stability and fnality to 
verdicts.” Ante, at 218. By the majority's own logic, then, 

evidence of racist statements by contacting jurors in violation of a local 
rule? (Something similar happened in Tanner. 483 U. S., at 126.) It re-
mains to be seen whether rules of this type—or other rules which exclude 
probative evidence, such as evidentiary privileges—will be allowed to 
stand in the way of the “imperative to purge racial prejudice from the 
administration of justice.” Ante, at 221. 
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imposing exceptions on no-impeachment rules will tend to 
defeat full and vigorous discussion, expose jurors to harass-
ment, and deprive verdicts of stability. 

The Court's only response is that some jurisdictions al-
ready make an exception for racial bias, and the Court de-
tects no signs of “a loss of juror willingness to engage in 
searching and candid deliberations.” Ante, at 227. One 
wonders what sort of outward signs the Court would expect 
to see if jurors in these jurisdictions do not speak as freely 
in the jury room as their counterparts in jurisdictions with 
strict no-impeachment rules. Gathering and assessing evi-
dence regarding the quality of jury deliberations in different 
jurisdictions would be a daunting enterprise, and the Court 
offers no indication that anybody has undertaken that task. 

In short, the majority barely bothers to engage with the 
policy issues implicated by no-impeachment rules. But even 
if it had carefully grappled with those issues, it still would 
have no basis for exalting its own judgment over that of the 
many expert policymakers who have endorsed broad no-
impeachment rules. 

V 

The Court's decision is well intentioned. It seeks to rem-
edy a faw in the jury trial system, but as this Court said 
some years ago, it is questionable whether our system of trial 
by jury can endure this attempt to perfect it. Tanner, 
supra, at 120. 

I respectfully dissent. 
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BECKLES v. UNITED STATES 

certiorari to the united states court of appeals for 
the eleventh circuit 

No. 15–8544. Argued November 28, 2016—Decided March 6, 2017 

Petitioner Beckles was convicted of possession of a frearm by a convicted 
felon, 18 U. S. C. § 922(g)(1). His presentence investigation report con-
cluded that he was eligible for a sentencing enhancement as a “career 
offender” under United States Sentencing Guideline § 4B1.1(a) because 
his offense qualifed as a “crime of violence” under § 4B1.2(a)'s residual 
clause. The District Court sentenced petitioner as a career offender, 
and the Eleventh Circuit affrmed. Petitioner then fled a postconvic-
tion motion to vacate his sentence, arguing that his offense was not a 
“crime of violence.” The District Court denied the motion, and the 
Eleventh Circuit affrmed. Petitioner next fled a petition for a writ of 
certiorari from this Court. While his petition was pending, this Court 
held that the identically worded residual clause in the Armed Career 
Criminal Act (ACCA), § 924(e)(2)(B), was unconstitutionally vague, John-
son v. United States, 576 U. S. 591. The Court vacated and remanded 
petitioner's case in light of Johnson. On remand, the Eleventh Circuit 
affrmed again, distinguishing the ACCA's unconstitutionally vague re-
sidual clause from the residual clause in the Sentencing Guidelines. 

Held: The Federal Sentencing Guidelines, including § 4B1.2(a)'s residual 
clause, are not subject to vagueness challenges under the Due Process 
Clause. Pp. 262–270. 

(a) The Due Process Clause prohibits the Government from “taking 
away someone's life, liberty, or property under a criminal law so vague 
that it fails to give ordinary people fair notice of the conduct it punishes, 
or so standardless that it invites arbitrary enforcement.” Johnson, 
supra, at 595. Under the void-for-vagueness doctrine, laws that fx the 
permissible sentences for criminal offenses must specify the range of 
available sentences with “suffcient clarity.” United States v. Batchel-
der, 442 U. S. 114, 123. In Johnson, this Court held that the ACCA's 
residual clause fxed—in an impermissibly vague way—a higher range 
of sentences for certain defendants. But the advisory Guidelines do not 
fx the permissible range of sentences. They merely guide the exercise 
of a court's discretion in choosing an appropriate sentence within the 
statutory range. Pp. 262–267. 

(1) The limited scope of the void-for-vagueness doctrine in this con-
text is rooted in the history of federal sentencing. Congress has long 
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permitted district courts “wide discretion to decide whether the of-
fender should be incarcerated and for how long.” Mistretta v. United 
States, 488 U. S. 361, 363. Yet this Court has “never doubted the au-
thority of a judge to exercise broad discretion in imposing a sentence 
within a statutory range,” United States v. Booker, 543 U. S. 220, 233, 
nor suggested that a defendant can successfully challenge as vague a 
sentencing statute conferring discretion to select an appropriate sen-
tence from within a statutory range, even when that discretion is unfet-
tered, see Batchelder, supra, at 123, 126. Pp. 263–264. 

(2) The Sentencing Reform Act of 1984 departed from this regime 
by establishing several factors to guide district courts in exercising 
their sentencing discretion. It also created the United States Sentenc-
ing Commission and charged it with establishing the Federal Sentencing 
Guidelines. Because the Guidelines have been rendered “effectively 
advisory” by this Court, Booker, supra, at 245, they guide district courts 
in exercising their discretion, but do not constrain that discretion. Ac-
cordingly, they are not amenable to vagueness challenges: If a system 
of unfettered discretion is not unconstitutionally vague, then it is diff-
cult to see how the present system of guided discretion could be. Nei-
ther do they implicate the twin concerns underlying vagueness doc-
trine—providing notice and preventing arbitrary enforcement. The 
applicable statutory range, which establishes the permissible bounds of 
the court's sentencing discretion, provides all the notice that is required. 
Similarly, the Guidelines do not invite arbitrary enforcement within the 
meaning of this Court's case law, because they do not permit the sen-
tencing court to prohibit behavior or to prescribe the sentencing ranges 
available. Rather, they advise sentencing courts on how to exercise their 
discretion within the bounds established by Congress. Pp. 264–267. 

(b) The holding in this case does not render the advisory Guidelines 
immune from constitutional scrutiny, see, e. g., Peugh v. United States, 
569 U. S. 530, or render “sentencing procedure[s]” entirely “immune 
from scrutiny under the due process clause,” Williams v. New York, 337 
U. S. 241, 252, n. 18. This Court holds only that the Sentencing Guide-
lines are not subject to a challenge under the void-for-vagueness doc-
trine. Pp. 267–268. 

(c) Nor does this holding cast doubt on the validity of the other fac-
tors that sentencing courts must consider in exercising their sentencing 
discretion. See §§ 3553(a)(1)–(3), (5)–(7). A contrary holding, however, 
would cast serious doubt on those other factors because many of them 
appear at least as unclear as § 4B1.2(a)'s residual clause. This Court 
rejects the Government's argument that the individualized sentencing 
required by those other factors is distinguishable from that required by 
the Guidelines. It is far from obvious that § 4B1.2(a)'s residual clause 
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implicates the twin concerns of vagueness more than the other factors 
do, and neither the Guidelines nor the other factors implicate those con-
cerns more than the absence of any guidance at all, which the Govern-
ment concedes is constitutional. Pp. 268–270. 

616 Fed. Appx. 415, affrmed. 

Thomas, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Breyer, and Alito, JJ., joined. Kennedy, J., fled a con-
curring opinion, post, p. 270. Ginsburg, J., post, p. 271, and Sotomayor, 
J., post, p. 272, fled opinions concurring in the judgment. Kagan, J., took 
no part in the consideration or decision of the case. 

Janice L. Bergmann argued the cause for petitioner. 
With her on the briefs were Michael Caruso and Andrew 
L. Adler. 

Deputy Solicitor General Dreeben argued the cause for 
the United States. With him on the briefs were Acting So-
licitor General Gershengorn, Assistant Attorney General 
Caldwell, John F. Bash, and Nina Goodman. 

Adam K. Mortara, by invitation of the Court, 579 U. S. 
965, argued the cause and fled a brief as amicus curiae in 
support of the judgment below on Question 2.* 

Justice Thomas delivered the opinion of the Court. 

At the time of petitioner's sentencing, the advisory Sen-
tencing Guidelines included a residual clause defning a 
“crime of violence” as an offense that “involves conduct that 
presents a serious potential risk of physical injury to an-
other.” United States Sentencing Commission, Guidelines 
Manual § 4B1.2(a)(2) (Nov. 2006) (USSG). This Court held 
in Johnson v. United States, 576 U. S. 591 (2015), that the 
identically worded residual clause in the Armed Career 

*Briefs of amici curiae urging reversal were fled for Federal Public 
and Community Defenders et al. by Amy Baron-Evans, Jennifer Niles 
Coffn, Donna Coltharp, Sarah Gannett, Daniel Kaplan, and Brett 
Sweitzer; and for Scholars of Criminal Law, Federal Courts, and Sentenc-
ing by Carissa Byrne Hessick, Leah M. Litman, and Douglas A. Berman, 
all pro se. 
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Criminal Act (ACCA), 18 U. S. C. § 924(e)(2)(B), was uncon-
stitutionally vague. Petitioner contends that the Guide-
lines' residual clause is also void for vagueness. Because we 
hold that the advisory Guidelines are not subject to vague-
ness challenges under the Due Process Clause, we reject 
petitioner's argument. 

I 

Petitioner Travis Beckles was convicted in 2007 of posses-
sion of a frearm by a convicted felon, § 922(g)(1). According 
to the presentence investigation report, the frearm was a 
sawed-off shotgun, and petitioner was therefore eligible for 
a sentencing enhancement as a “career offender” under the 
Sentencing Guidelines. The 2006 version of the Guidelines, 
which were in effect when petitioner was sentenced,1 pro-
vided that “[a] defendant is a career offender if 

“(1) the defendant was at least eighteen years old at the 
time the defendant committed the instant offense of con-
viction; (2) the instant offense of conviction is a felony 
that is either a crime of violence or a controlled sub-
stance offense; and (3) the defendant has at least two 
prior felony convictions of either a crime of violence or 
a controlled substance offense.” USSG § 4B1.1(a). 

The Guidelines defned “crime of violence” as 

“any offense under federal or state law, punishable by 
imprisonment for a term exceeding one year, that— 
“(1) has as an element the use, attempted use, or threat-
ened use of physical force against the person of an-
other, or 
“(2) is burglary of a dwelling, arson, or extortion, in-
volves use of explosives, or otherwise involves conduct 

1 With one exception not relevant here, 18 U. S. C. § 3553(a)(4)(A) in-
structs sentencing courts to consider the Guidelines ranges that “are in 
effect on the date the defendant is sentenced.” Accordingly, references 
in this opinion to the Guidelines are to the 2006 version. 
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that presents a serious potential risk of physical injury 
to another.” § 4B1.2(a) (emphasis added). 

The clause beginning with “or otherwise” in this defnition 
is known as the residual clause. 

The commentary to the career-offender Guideline provided 
that possession of a sawed-off shotgun was a crime of vio-
lence. See § 4B1.2, comment., n. 1 (“Unlawfully possessing 
a frearm described in 26 U. S. C. § 5845(a) (e. g., a sawed-off 
shotgun . . . ) is a `crime of violence' ”); § 5845(a) (“The term 
`frearm' means (1) a shotgun having a barrel or barrels of 
less than 18 inches in length”). 

The District Court agreed that petitioner qualifed as a 
career offender under the Guidelines. Petitioner was over 
18 years of age at the time of his offense, and his criminal 
history included multiple prior felony convictions for con-
trolled substance offenses. Furthermore, in the District 
Court's view, petitioner's § 922(g)(1) conviction qualifed as a 
“crime of violence.” Because he qualifed as a career of-
fender, petitioner's Guidelines range was 360 months to life 
imprisonment. The District Court sentenced petitioner to 
360 months. The Court of Appeals affrmed petitioner's 
conviction and sentence, and this Court denied certiorari. 
United States v. Beckles, 565 F. 3d 832, 846 (CA11), cert. 
denied, 558 U. S. 906 (2009). 

In September 2010, petitioner fled a motion to vacate his 
sentence under 28 U. S. C. § 2255, arguing that his conviction 
for unlawful possession of a frearm was not a “crime of vio-
lence,” and therefore that he did not qualify as a career of-
fender under the Guidelines. The District Court denied the 
motion, and the Court of Appeals affrmed. 

Petitioner then fled a second petition for certiorari in this 
Court. While his petition was pending, the Court decided 
Johnson, holding that “imposing an increased sentence under 
the residual clause of the [ACCA]”—which contained the 
same language as the Guidelines' residual clause—“violate[d] 
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the Constitution's guarantee of due process” because the 
clause was unconstitutionally vague. 576 U. S., at 606. We 
subsequently granted his petition, vacated the judgment of 
the Court of Appeals, and remanded for further consider-
ation in light of Johnson. Beckles v. United States, 576 U. S. 
1082 (2015). 

On remand, petitioner argued that his enhanced sentence 
was based on § 4B1.2(a)'s residual clause, which he contended 
was unconstitutionally vague under Johnson. The Court of 
Appeals again affrmed. It noted that petitioner “was sen-
tenced as a career offender based not on the ACCA's residual 
clause, but based on express language in the Sentencing 
Guidelines classifying [his] offense as a `crime of violence.' ” 
616 Fed. Appx. 415, 416 (2015) (per curiam). “Johnson,” the 
Court of Appeals reasoned, “says and decided nothing about 
career-offender enhancements under the Sentencing Guide-
lines or about the Guidelines commentary underlying [peti-
tioner]'s status as a career-offender.” Ibid. The Court of 
Appeals denied rehearing en banc. 

Petitioner fled another petition for certiorari in this 
Court, again contending that § 4B1.2(a)'s residual clause is 
void for vagueness. To resolve a confict among the Courts 
of Appeals on the question whether Johnson's vagueness 
holding applies to the residual clause in § 4B1.2(a) of the 
Guidelines,2 we granted certiorari. 579 U. S. 927 (2016). 
Because the United States, as respondent, agrees with peti-
tioner that the Guidelines are subject to vagueness chal-
lenges, the Court appointed Adam K. Mortara as amicus 

2 Compare United States v. Matchett, 802 F. 3d 1185, 1193–1196 (CA11 
2015) (holding that the Guidelines are not subject to due process vague-
ness challenges), with, e. g., United States v. Townsend, 638 Fed. Appx. 
172, 178, n. 14 (CA3 2015) (declining to follow Matchett); United States v. 
Pawlak, 822 F. 3d 902, 905–911 (CA6 2016) (holding that the Guidelines 
are subject to due process vagueness challenges); United States v. Hurl-
burt, 835 F. 3d 715, 721–725 (CA7 2016) (en banc) (same); United States v. 
Madrid, 805 F. 3d 1204, 1210–1211 (CA10 2015) (same). 
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curiae to argue the contrary position. 579 U. S. 965 (2016). 
He has ably discharged his responsibilities. 

II 

This Court has held that the Due Process Clause prohibits 
the Government from “taking away someone's life, liberty, 
or property under a criminal law so vague that it fails to 
give ordinary people fair notice of the conduct it punishes, 
or so standardless that it invites arbitrary enforcement.” 
Johnson, 576 U. S., at 595 (citing Kolender v. Lawson, 461 
U. S. 352, 357–358 (1983)). Applying this standard, the 
Court has invalidated two kinds of criminal laws as “void for 
vagueness”: laws that defne criminal offenses and laws that 
fx the permissible sentences for criminal offenses. 

For the former, the Court has explained that “the void-
for-vagueness doctrine requires that a penal statute defne 
the criminal offense with suffcient defniteness that ordinary 
people can understand what conduct is prohibited and in a 
manner that does not encourage arbitrary and discrimina-
tory enforcement.” Id., at 357. For the latter, the Court 
has explained that “statutes fxing sentences,” Johnson, 
supra, at 596 (citing United States v. Batchelder, 442 U. S. 
114, 123 (1979)), must specify the range of available sentences 
with “suffcient clarity,” id., at 123; see also United States v. 
Evans, 333 U. S. 483 (1948); cf. Giaccio v. Pennsylvania, 382 
U. S. 399 (1966). 

In Johnson, we applied the vagueness rule to a statute 
fxing permissible sentences. The ACCA's residual clause, 
where applicable, required sentencing courts to increase a 
defendant's prison term from a statutory maximum of 10 
years to a minimum of 15 years. That requirement thus 
fxed—in an impermissibly vague way—a higher range of 
sentences for certain defendants. See Alleyne v. United 
States, 570 U. S. 99, 112 (2013) (describing the legally pre-
scribed range of available sentences as the penalty fxed to 
a crime). 
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Unlike the ACCA, however, the advisory Guidelines do not 
fx the permissible range of sentences. To the contrary, they 
merely guide the exercise of a court's discretion in choosing 
an appropriate sentence within the statutory range. Ac-
cordingly, the Guidelines are not subject to a vagueness chal-
lenge under the Due Process Clause. The residual clause in 
§ 4B1.2(a)(2) therefore is not void for vagueness. 

A 

The limited scope of the void-for-vagueness doctrine in 
this context is rooted in the history of federal sentencing. 
Instead of enacting specifc sentences for particular federal 
crimes, Congress historically permitted district courts “wide 
discretion to decide whether the offender should be incarcer-
ated and for how long.” Mistretta v. United States, 488 
U. S. 361, 363 (1989). For most crimes, Congress set forth a 
range of sentences, and sentencing courts had “almost unfet-
tered discretion” to select the actual length of a defendant's 
sentence “within the customarily wide range” Congress had 
enacted. Id., at 364; see also, e. g., Apprendi v. New Jersey, 
530 U. S. 466, 481–482 (2000); Williams v. New York, 337 
U. S. 241, 247–248 (1949). That discretion allowed district 
courts to craft individualized sentences, taking into account 
the facts of the crime and the history of the defendant. As a 
result, “[s]erious disparities in sentences . . . were common.” 
Mistretta, supra, at 365. 

Yet in the long history of discretionary sentencing, this 
Court has “never doubted the authority of a judge to exer-
cise broad discretion in imposing a sentence within a statu-
tory range.” United States v. Booker, 543 U. S. 220, 233 
(2005); see also, e. g., Apprendi, supra, at 481 (“[N]othing in 
this history suggests that it is impermissible for judges to 
exercise discretion . . . in imposing a judgment within the 
range prescribed by statute”); Giaccio, supra, at 405, n. 8 
(“[W]e intend to cast no doubt whatever on the constitution-
ality of the settled practice of many States to leave to juries 
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fnding defendants guilty of a crime the power to fx punish-
ment within legally prescribed limits”). 

More specifcally, our cases have never suggested that a 
defendant can successfully challenge as vague a sentencing 
statute conferring discretion to select an appropriate sen-
tence from within a statutory range, even when that discre-
tion is unfettered. In fact, our reasoning in Batchelder sug-
gests the opposite. This Court considered in that case the 
constitutionality of two overlapping criminal provisions that 
authorized different maximum penalties for the same con-
duct. 442 U. S., at 115–116. The Court held that the sen-
tencing provisions were not void for vagueness because they 
specifed the “penalties available” and defned the “punish-
ment authorized” upon conviction for each crime. Id., at 
123. “Although the statutes create[d] uncertainty as to 
which crime may be charged and therefore what penalties 
may be imposed, they d[id] so to no greater extent than 
would a single statute authorizing various alternative pun-
ishments.” Ibid. (emphasis added). By specifying “the 
range of penalties that prosecutors and judges may seek and 
impose,” Congress had “fulflled its duty.” Id., at 126 (citing 
Evans, supra, at 486, 492, 495; emphasis added). Indeed, no 
party to this case suggests that a system of purely discre-
tionary sentencing could be subject to a vagueness challenge. 

B 

The Sentencing Reform Act of 1984 departed from this 
regime by establishing several factors to guide district 
courts in exercising their traditional sentencing discretion. 
18 U. S. C. § 3553. Congress in the same Act created the 
United States Sentencing Commission and charged it with 
establishing guidelines to be used for sentencing. Mis-
tretta, supra, at 367. The result of the Commission's work 
is the Federal Sentencing Guidelines, which are one of the 
sentencing factors that the Act requires courts to consider. 
§ 3553(a)(4). 
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The Guidelines were initially binding on district courts, 
Booker, 543 U. S., at 233, but this Court in Booker rendered 
them “effectively advisory,” id., at 245. Although the 
Guidelines remain “the starting point and the initial bench-
mark” for sentencing, a sentencing court may no longer rely 
exclusively on the Guidelines range; rather, the court “must 
make an individualized assessment based on the facts pre-
sented” and the other statutory factors. Gall v. United 
States, 552 U. S. 38, 49, 50 (2007). The Guidelines thus con-
tinue to guide district courts in exercising their discretion by 
serving as “the framework for sentencing,” Peugh v. United 
States, 569 U. S. 530, 542 (2013), but they “do not constrain 
th[at] discretion,” id., at 552 (Thomas, J., dissenting). 

Because they merely guide the district courts' discretion, 
the Guidelines are not amenable to a vagueness challenge. 
As discussed above, the system of purely discretionary sen-
tencing that predated the Guidelines was constitutionally 
permissible. If a system of unfettered discretion is not un-
constitutionally vague, then it is diffcult to see how the pres-
ent system of guided discretion could be. 

The advisory Guidelines also do not implicate the twin con-
cerns underlying vagueness doctrine—providing notice and 
preventing arbitrary enforcement. As to notice, even per-
fectly clear Guidelines could not provide notice to a person 
who seeks to regulate his conduct so as to avoid particular 
penalties within the statutory range. See, e. g., Grayned v. 
City of Rockford, 408 U. S. 104, 108 (1972). That is because 
even if a person behaves so as to avoid an enhanced sentence 
under the career-offender guideline, the sentencing court re-
tains discretion to impose the enhanced sentence. See, e. g., 
Pepper v. United States, 562 U. S. 476, 501 (2011) (“[O]ur 
post-Booker decisions make clear that a district court may 
in appropriate cases impose a non-Guidelines sentence based 
on a disagreement with the Commission's views”). As we 
held in Irizarry v. United States, 553 U. S. 708 (2008), “[t]he 
due process concerns that . . . require notice in a world of 
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mandatory Guidelines no longer” apply. Id., at 714; see id., 
at 713 (“Any expectation subject to due process protection 
. . . that a criminal defendant would receive a sentence within 
the presumptively applicable Guidelines range did not sur-
vive our decision in [Booker], which invalidated the manda-
tory features of the Guidelines”). All of the notice required 
is provided by the applicable statutory range, which estab-
lishes the permissible bounds of the court's sentencing 
discretion. 

The advisory Guidelines also do not implicate the vague-
ness doctrine's concern with arbitrary enforcement. Laws 
that “regulate persons or entities,” we have explained, must 
be suffciently clear “that those enforcing the law do not act 
in an arbitrary or discriminatory way.” FCC v. Fox Televi-
sion Stations, Inc., 567 U. S. 239, 253 (2012); see also 
Grayned, supra, at 108–109 (“A vague law impermissibly del-
egates basic policy matters” to judges “for resolution on an 
ad hoc and subjective basis”). An unconstitutionally vague 
law invites arbitrary enforcement in this sense if it “leaves 
judges and jurors free to decide, without any legally fxed 
standards, what is prohibited and what is not in each particu-
lar case,” Giaccio, 382 U. S., at 402–403, or permits them to 
prescribe the sentences or sentencing range available, cf. 
Alleyne, 570 U. S., at 112 (“[T]he legally prescribed range is 
the penalty affxed to the crime”). 

The Guidelines, however, do not regulate the public by 
prohibiting any conduct or by “establishing minimum and 
maximum penalties for [any] crime.” Mistretta, 488 U. S., at 
396 (Sentencing Guidelines “do not bind or regulate the 
primary conduct of the public”). Rather, the Guidelines 
advise sentencing courts how to exercise their discretion 
within the bounds established by Congress. In this case, 
for example, the District Court did not “enforce” the career-
offender Guideline against petitioner. It enforced 18 
U. S. C. § 922(g)(1)'s prohibition on possession of a frearm 
by a felon—which prohibited petitioner's conduct—and 
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§ 924(e)(1)'s mandate of a sentence of 15 years to life impris-
onment—which fxed the permissible range of petitioner's 
sentence. The court relied on the career-offender Guideline 
merely for advice in exercising its discretion to choose a sen-
tence within those statutory limits. 

Justice Sotomayor's concurrence suggests that judges 
interpreting a vague Sentencing Guideline might rely on 
“statistical analysis,” “gut instinct,” or the judge's “own feel-
ings” to decide whether a defendant's conviction is a crime 
of violence. Post, at 277 (opinion concurring in judgment) 
(internal quotation marks omitted). A judge granted unfet-
tered discretion could use those same approaches in deter-
mining a defendant's sentence. Indeed, the concurrence 
notes that federal judges before the Guidelines considered 
their own “view[s] of proper sentencing policy,” among other 
considerations. Post, at 281. Yet we have never suggested 
that unfettered discretion can be void for vagueness. 

Accordingly, we hold that the advisory Sentencing Guide-
lines are not subject to a vagueness challenge under the Due 
Process Clause and that § 4B1.2(a)'s residual clause is not 
void for vagueness. 

III 

Our holding today does not render the advisory Guidelines 
immune from constitutional scrutiny. This Court held in 
Peugh, for example, that a “retrospective increase in the 
Guidelines range applicable to a defendant” violates the Ex 
Post Facto Clause. 569 U. S., at 544. But the void-for-
vagueness and ex post facto inquiries are “analytically dis-
tinct.” See id., at 550 (distinguishing an ex post facto in-
quiry from a Sixth Amendment inquiry). Our ex post facto 
cases “have focused on whether a change in law creates a 
`signifcant risk' of a higher sentence.” Ibid. A retroactive 
change in the Guidelines creates such a risk because “sen-
tencing decisions are anchored by the Guidelines,” which es-
tablish “the framework for sentencing.” Id., at 541, 542. 
In contrast, the void-for-vagueness doctrine requires a dif-
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ferent inquiry. The question is whether a law regulating 
private conduct by fxing permissible sentences provides no-
tice and avoids arbitrary enforcement by clearly specifying 
the range of penalties available. The Government's rebuttal 
that both doctrines are concerned with “ ̀ fundamental jus-
tice,' ” Reply Brief for United States 7, ignores the contours 
of our precedents. 

The Court has also recognized “in the Eighth Amendment 
context” that a district court's reliance on a vague sentencing 
factor in a capital case, even indirectly, “can taint the sen-
tence.” Brief for United States 43 (citing Espinosa v. Flor-
ida, 505 U. S. 1079, 1082 (1992) (per curiam); emphasis 
added). But our approach to vagueness under the Due 
Process Clause is not interchangeable with “the rationale of 
our cases construing and applying the Eighth Amendment.” 
Maynard v. Cartwright, 486 U. S. 356, 361 (1988). Our deci-
sion in Espinosa is thus inapposite, as it did not involve advi-
sory Sentencing Guidelines or the Due Process Clause. 

Finally, our holding today also does not render “sentencing 
procedure[s]” entirely “immune from scrutiny under the due 
process clause.” Williams, 337 U. S., at 252, n. 18; see, e. g., 
Townsend v. Burke, 334 U. S. 736, 741 (1948) (holding that 
due process is violated when a court relies on “extensively 
and materially false” evidence to impose a sentence on an 
uncounseled defendant). We hold only that the advisory 
Sentencing Guidelines, including § 4B1.2(a)'s residual clause, 
are not subject to a challenge under the void-for-vagueness 
doctrine. 

IV 

In addition to directing sentencing courts to consider the 
Guidelines, see § 3553(a)(4)(A), Congress has directed them 
to consider a number of other factors in exercising their sen-
tencing discretion, see §§ 3553(a)(1)–(3), (5)–(7). The Gov-
ernment concedes that “American judges have long made 
th[e] sorts of judgments” called for by the § 3553(a) factors 
“in indeterminate-sentencing schemes, and this Court has 
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never understood such discretionary determinations to raise 
vagueness concerns.” Brief for United States 42. Because 
the § 3553 factors—like the Guidelines—do not mandate any 
specifc sentences, but rather guide the exercise of a district 
court's discretion within the applicable statutory range, our 
holding today casts no doubt on their validity. 

Holding that the Guidelines are subject to vagueness chal-
lenges under the Due Process Clause, however, would cast 
serious doubt on their validity. Many of these other factors 
appear at least as unclear as § 4B1.2(a)'s residual clause. For 
example, courts must assess “the need for the sentence im-
posed” to achieve certain goals—such as to “refect the seri-
ousness of the offense,” “promote respect for the law,” “pro-
vide just punishment for the offense,” “afford adequate 
deterrence to criminal conduct,” and “provide the defendant 
with needed educational or vocational training . . . in the 
most effective manner.” § 3553(a)(2). If petitioner were 
correct that § 4B1.2(a)'s residual clause were subject to a 
vagueness challenge, we would be hard pressed to fnd these 
factors suffciently defnite to provide adequate notice and 
prevent arbitrary enforcement. 

The Government tries to have it both ways, arguing that 
the individualized sentencing required by the other § 3553(a) 
factors is different in kind from that required by the Guide-
lines. “An inscrutably vague advisory guideline,” it con-
tends, “injects arbitrariness into the sentencing process that 
is not found in the exercise of unguided discretion in a tradi-
tional sentencing system.” Reply Brief for United States 
10–11. But it is far from obvious that the residual clause 
implicates the twin concerns of vagueness any more than the 
statutory command that sentencing courts impose a sentence 
tailored, for example, “to promote respect for the law.” 
§ 3553(a)(2)(A). And neither the Guidelines nor the other 
§ 3553 factors implicate those concerns more than the ab-
sence of any guidance at all, which the Government concedes 
is constitutional. 
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The Government also suggests that the Guidelines are not 
like the other § 3553(a) factors “because they require a court 
to decide whether the facts of the case satisfy a legal stand-
ard in order to derive a specifc numerical range.” Id., at 
22. But that does not distinguish the other sentencing fac-
tors, which require courts to do the same thing. Section 
3553(a) states that district courts “shall impose a sentence 
suffcient, but not greater than necessary, to comply with the 
purposes set forth in [§ 3553(a)(2)].” In fact, the Guidelines 
generally offer more concrete advice in imposing a particular 
sentence and make it easier to review whether a court has 
abused its substantial discretion. There is no sound reason 
to conclude that the Guidelines—but not § 3553(a)'s other 
sentencing factors—are amenable to vagueness review. 

* * * 

Because the advisory Sentencing Guidelines are not sub-
ject to a due process vagueness challenge, § 4B1.2(a)'s resid-
ual clause is not void for vagueness. The judgment of the 
Court of Appeals, accordingly, is affrmed. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci-
sion of this case. 

Justice Kennedy, concurring. 
As sentencing laws and standards continue to evolve, cases 

may arise in which the formulation of a sentencing provision 
leads to a sentence, or a pattern of sentencing, challenged as 
so arbitrary that it implicates constitutional concerns. In 
that instance, a litigant might use the word vague in a gen-
eral sense—that is to say, imprecise or unclear—in trying 
to establish that the sentencing decision was fawed. That 
something is vague as a general matter, however, does not 
necessarily mean that it is vague within the well-established 
legal meaning of that term. And it seems most unlikely that 
the defnitional structure used to explain vagueness in the 
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context of fair warning to a transgressor, or of preventing 
arbitrary enforcement, is, by automatic transference, applica-
ble to the subject of sentencing where judicial discretion is 
involved as distinct from a statutory command. See John-
son v. United States, 576 U. S. 591 (2015). 

The existing principles for defning vagueness cannot be 
transported uncritically to the realm of judicial discretion 
in sentencing. Some other explication of the constitutional 
limitations likely would be required. 

These considerations inform my reading of the Court's 
opinion, in which I join. 

Justice Ginsburg, concurring in the judgment. 

This case has a simple solution. When Travis Beckles 
was convicted in 2007 of violating 18 U. S. C. § 922(g)(1), the 
offcial commentary to the career-offender Sentencing Guide-
line expressly designated his offense of conviction—possess-
ing a sawed-off shotgun as a felon—a “crime of violence.” 
See ante, at 259–260; United States Sentencing Commission, 
Guidelines Manual § 4B1.2(a), comment., n. 1 (Nov. 2006). 
Harmonious with federal law and the text of § 4B1.2(a), that 
commentary was “authoritative.” Stinson v. United States, 
508 U. S. 36, 38 (1993).* 

*Beckles protests that the commentary is “inconsistent with” § 4B1.2(a), 
and thus inoperative, once the residual clause is stricken from the Guide-
line as impermissibly vague. Brief for Petitioner 49; see Stinson, 508 
U. S., at 38. But excising the problematic provision frst and considering 
illustrative language second “fip[s] the normal order of operations in adju-
dicating vagueness challenges.” Brief for United States 55. This Court 
has routinely rejected, in a variety of contexts, vagueness claims where a 
clarifying construction rendered an otherwise enigmatic provision clear as 
applied to the challenger. See Bell v. Cone, 543 U. S. 447, 453, 457–458 
(2005) (per curiam) (capital aggravating factor clarifed by state-court 
precedent); Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U. S. 
489, 500–502, and n. 18 (1982) (quasi-criminal ordinance clarifed by licens-
ing guidelines); Red Lion Broadcasting Co. v. FCC, 395 U. S. 367, 395 
(1969) (federal regulation clarifed by agency adjudications). 
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Beckles therefore cannot, and indeed does not, claim that 
§ 4B1.2(a) was vague as applied to him. And because his 
conduct was “clearly proscribed,” he also “cannot complain 
of the vagueness of the [guideline] as applied to the conduct 
of others.” Holder v. Humanitarian Law Project, 561 U. S. 
1, 18–19 (2010) (internal quotation marks omitted) (rejecting 
vagueness challenge to terrorism material-support statute, 
18 U. S. C. § 2339B). I would accordingly defer any more en-
compassing ruling until a case we have agreed to take up 
requires one. 

Justice Sotomayor, concurring in the judgment. 

Justice Ginsburg explains why the Court's holding 
today is unnecessary. See ante, at 271 and this page (opin-
ion concurring in judgment). Petitioner Travis Beckles was 
sentenced to 30 years in prison on the basis of commentary 
promulgated by the U. S. Sentencing Commission interpret-
ing a sentencing provision identical to the “residual clause” 
we held unconstitutionally vague two years ago in Johnson 
v. United States, 576 U. S. 591 (2015). But Johnson affords 
Beckles no relief, because the commentary under which he 
was sentenced was not unconstitutionally vague. Had the 
majority limited itself to this conclusion, I would have joined 
its opinion. Instead, the majority reaches far beyond what 
is necessary to resolve this case and announces that the U. S. 
Sentencing Guidelines as a whole are immune from vague-
ness challenges. 

I write separately to explain why that holding is not only 
unnecessary, but also deeply unsound. The Guidelines an-
chor every sentence imposed in federal district courts. 
They are, “ ̀ in a real sense[,] a basis for the sentence.' ” 
Molina-Martinez v. United States, 578 U. S. 189, 199 (2016) 
(quoting Peugh v. United States, 569 U. S. 530, 542 (2013); 
emphasis deleted). The Due Process Clause requires that 
rules this weighty be drafted “with suffcient defniteness 
that ordinary people can understand” them, and “in a manner 
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that does not encourage arbitrary and discriminatory en-
forcement.” Kolender v. Lawson, 461 U. S. 352, 357 (1983). 
Because I cannot agree with the majority's conclusion to the 
contrary, I respectfully concur in the judgment only. 

I 

A 

The Due Process Clause prohibits the Government from 
“taking away someone's life, liberty, or property under a 
criminal law so vague that it fails to give ordinary people 
fair notice of the conduct it punishes, or so standardless that 
it invites arbitrary enforcement.” Johnson, 576 U. S., at 
595. The prohibition against vagueness in criminal proceed-
ings is “a well-recognized requirement, consonant alike with 
ordinary notions of fair play and the settled rules of law.” 
Connally v. General Constr. Co., 269 U. S. 385, 391 (1926). 
The doctrine rests on two justifcations. First, it ensures 
that people receive “fair notice of what is prohibited.” 
United States v. Williams, 553 U. S. 285, 304 (2008). Sec-
ond, it safeguards the integrity of the judicial system by en-
suring that criminal adjudications are not conducted in an 
arbitrary manner and that terms of imprisonment are not 
imposed “on an ad hoc and subjective basis.” Grayned v. 
City of Rockford, 408 U. S. 104, 109 (1972). 

“These principles apply not only to statutes defning ele-
ments of crimes, but also to statutes fxing sentences.” 
Johnson, 576 U. S., at 596. Just two Terms ago, we struck 
down a sentencing law—the Armed Career Criminal Act's 
(ACCA) residual clause, 18 U. S. C. § 924(e)(2)(B)—as uncon-
stitutionally vague. See 576 U. S., at 606. We spent little 
time on whether the vagueness doctrine applied to such pro-
visions. Id., at 595–596. And for good reason: A statute 
fxing a sentence imposes no less a deprivation of liberty 
than does a statute defning a crime, as our Sixth Amend-
ment jurisprudence makes plain. See Apprendi v. New Jer-
sey, 530 U. S. 466, 490 (2000). We instead analyzed the resid-
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ual clause in light of “[n]ine years' experience trying to 
derive meaning from” it, 576 U. S., at 601, and declared the 
experiment a failure. “Invoking so shapeless a provision to 
condemn someone to prison for 15 years to life,” we held, 
“does not comport with the Constitution's guarantee of due 
process.” Id., at 602. 

B 

The question before us is how these principles apply to the 
U. S. Sentencing Guidelines. 

Congress established the U. S. Sentencing Commission in 
1984 in order to address “[f]undamental and widespread dis-
satisfaction” with the then-prevailing regime of discretion-
ary sentencing. Mistretta v. United States, 488 U. S. 361, 
365–366 (1989); see Sentencing Reform Act of 1984, § 217(a), 
98 Stat. 2017. It charged the Commission with reducing 
“the great variation among sentences imposed by different 
judges upon similarly situated offenders” and the resulting 
“uncertainty as to the time [each] offender would spend 
in prison.” Mistretta, 488 U. S., at 366. The Sentencing 
Guidelines are the product of that mandate. The Guidelines 
establish a framework “under which a set of inputs specifc 
to a given case (the particular characteristics of the offense 
and offender) yiel[d] a predetermined output (a range of 
months within which the defendant [can] be sentenced).” 
Peugh, 569 U. S., at 535. In doing so, the Guidelines ensure 
“uniformity in sentencing . . . imposed by different federal 
courts for similar criminal conduct” and “proportionality in 
sentencing through a system that imposes appropriately dif-
ferent sentences for criminal conduct of different severity.” 
Rita v. United States, 551 U. S. 338, 349 (2007) (internal quo-
tation marks omitted). 

The Guidelines today play a central role in federal sentenc-
ing. Although no longer binding on federal courts, see 
United States v. Booker, 543 U. S. 220, 245 (2005), the Guide-
lines nonetheless “provide the framework for the tens of 
thousands of federal sentencing proceedings that occur each 
year,” Molina-Martinez, 578 U. S., at 192. A district court 
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must “begin all sentencing proceedings by correctly calculat-
ing the applicable Guidelines range.” Gall v. United States, 
552 U. S. 38, 49 (2007). The court must entertain the par-
ties' arguments and consider the factors set forth in 18 
U. S. C. § 3553(a) as possible grounds for deviation from the 
Guidelines range, 552 U. S., at 49–50, and “may not presume 
that the . . . range is reasonable,” id., at 50. But it must 
explain any deviation from the range on the record, and it 
must “ensure that the justifcation is suffciently compelling 
to support the degree of the variance.” Ibid.; see Peugh, 
569 U. S., at 548. A district court that incorrectly calculates 
the Guidelines range commits reversible procedural error, 
see Gall, 552 U. S., at 51; a district court that imposes a sen-
tence within the correct Guidelines range, by contrast, may 
be afforded a presumption that the sentence it has imposed 
is reasonable, see Rita, 551 U. S., at 347. 

The importance of the Guidelines in this process, as we 
explained last Term, makes them “not only the starting point 
for most federal sentencing proceedings but also the lode-
star.” Molina-Martinez, 578 U. S., at 200. In most cases, 
it is the range set by the Guidelines, not the minimum or 
maximum term of imprisonment set by statute, that specifes 
the number of years a defendant will spend in prison. Dis-
trict courts impose a sentence within the Guidelines (or 
below the Guidelines based on a Government motion) over 80% 
of the time. Id., at 199; see 2015 Annual Report and 2015 
Sourcebook of Federal Sentencing Statistics (20th ed.) (Fig-
ure G), online at http://www.ussc.gov/sites/default/fles/pdf/ 
research-and -publications/annual-reports-and-sourcebooks/ 
2015/FigureG.pdf (as last visited Feb. 27, 2017). And when 
Guidelines ranges change—because the Guidelines them-
selves change, or because the court is informed of an error 
it made in applying them—sentences change, too.1 See 

1 The evidence before us suggests that the same is true of the career-
offender Guideline at issue here. Given the near consensus among the 
lower courts that this Guideline is unconstitutionally vague, see n. 3, infra, 
some courts have proceeded to resentence defendants whose sentences 
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Molina-Martinez, 578 U. S., at 200; Peugh, 569 U. S., at 541. 
It is therefore no exaggeration to say that the Guidelines 
are, “ ̀ in a real sense[,] a basis for the sentence' ” imposed 
by the district court. Molina-Martinez, 578 U. S., at 199 
(quoting Peugh, 569 U. S., at 542; emphasis deleted). 

C 
It follows from the central role that the Guidelines play 

at sentencing that they should be susceptible to vagueness 
challenges under the Due Process Clause. 

Contrary to the majority's conclusion, an inscrutably 
vague Guideline implicates both of the concerns animating 
the prohibition on vagueness. First, a district court's reli-
ance on such a Guideline deprives an ordinary person of “fair 
notice” of the consequences of his actions. See Johnson, 576 
U. S., at 595. A defendant is entitled to understand the legal 
rules that will determine his sentence. But a vague Guide-
line is by defnition impossible to understand. Take the 
career-offender Guideline at issue here. We explained in 
Johnson that the identically worded provision in the ACCA 
created “pervasive disagreement” among courts imposing 
sentences as to “the nature of the inquiry” that they were 
required to conduct. Id., at 601. The result was a law that 
was “ ̀ nearly impossible to apply consistently.' ” Ibid. (quot-
ing Chambers v. United States, 555 U. S. 122, 133 (2009) 
(Alito, J., concurring in judgment)). An ordinary person 
cannot be expected to understand the consequences that 
such a shapeless provision will have on his sentence.2 

were originally enhanced under the Guideline. See App. to Reply Brief 
for Petitioner 1–14. In these resentencings, “every defendant but one re-
ceived a sentence lower than the sentence originally imposed,” and the 
average defendant received a sentence “more than [three] years lower 
than the original sentence.” Reply Brief for Petitioner 12. 

2 Our decision in Irizarry v. United States, 553 U. S. 708 (2008), is not 
to the contrary. In Irizarry we held that Federal Rule of Criminal Proce-
dure 32(h) does not require a judge to inform a defendant, in advance 
of a sentencing proceeding, of his intent to vary above the Guidelines 
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Second, and more importantly, a district court's reliance 
on a vague Guideline creates a serious risk of “arbitrary en-
forcement.” Johnson, 576 U. S., at 595. As set out above, 
although the Guidelines do not bind a district court as a for-
mal matter, as a functional matter they “anchor both the 
district court's discretion and the appellate review process.” 
Peugh, 569 U. S., at 549. It introduces an unacceptable de-
gree of arbitrariness into sentencing proceedings to begin by 
applying a rule that is so vague that efforts to interpret it 
boil down to “guesswork and intuition.” Johnson, 576 U. S., 
at 600. One judge may conduct a statistical analysis to de-
cide that a defendant's crime of conviction is not a crime of 
violence. Another may rely on gut instinct to conclude that 
it is. Still a third may “throw [our] opinions into the air in 
frustration, and give free rein to [her] own feelings” in mak-
ing the decision. Derby v. United States, 564 U. S. 1047, 
1049 (2011) (Scalia, J., dissenting from denial of certiorari). 
Importantly, that decision is the end of the ball game for a 
criminal defendant. Although he may ask the judge to vary 
downward from the Guidelines range, he must take the range 
as the starting point for his request. He may ask for a 
month here or a month there, but he is negotiating from a 
baseline he cannot control or predict. The result is a sen-
tencing proceeding hopelessly skewed from the outset by 
“unpredictability and arbitrariness.” Johnson, 576 U. S., 
at 598. The Due Process Clause does not tolerate such a 
proceeding. 

Consider, by way of example, a hypothetical version of 
Beckles' own sentencing proceeding in which the commen-
tary played no clarifying role. Beckles was convicted of pos-
sessing a frearm as a convicted felon, in violation of 18 
U. S. C. § 922(g)(1), and sentenced to 360 months in prison. 
That sentence sat at the bottom end of the applicable Guide-

range. Id., at 715–716. That narrow decision has no bearing on the 
broader question whether ordinary people are entitled to fair notice, under 
the Due Process Clause, of the rules that will dictate their punishment. 



278 BECKLES v. UNITED STATES 

Sotomayor, J., concurring in judgment 

lines range, factoring in the career-offender Guideline: 360 
months to life. But had the career-offender Guideline not 
applied to Beckles, the Guidelines range calculated by the 
District Court would have been signifcantly lower: 262 to 
327 months. See Beckles v. United States, Civ. No. 10–23517 
(SD Fla., Mar. 4, 2013), App. 129–130. Absent that Guide-
line, Beckles would have been sentenced to between 33 and 
98 fewer months in prison. The District Court admitted as 
much, explaining that had the Guideline not applied, she 
“would not have imprisoned Beckles to 360 months” in 
prison. Id., at 149 (emphasis deleted). Years of Beckles' life 
thus turned solely on whether the career-offender Guideline 
applied. There is no meaningful way in which the Guideline 
exerted less effect on Beckles' sentence than did the statute 
setting his minimum and maximum terms of imprisonment; in-
deed, it was the Guidelines, not just the statute, that “fx[ed]” 
Beckles' “sentenc[e]” in every meaningful way. Johnson, 576 
U. S., at 596. Nothing of substance, in other words, distin-
guishes the Guidelines from the kind of laws we held suscepti-
ble to vagueness challenges in Johnson; both law and Guide-
line alike operate to extend the time a person spends in prison. 
The Due Process Clause should apply equally to each. 

II 
The majority brushes past this logic in its decision to 

shield the Guidelines from vagueness challenges. In doing 
so, it casts our sentencing jurisprudence into doubt and up-
ends the law of nearly every Court of Appeals to have con-
sidered this question.3 None of its explanations justify its 
novel and sweeping conclusion. 

3 See United States v. Hurlburt, 835 F. 3d 715, 721–725 (CA7 2016) (en 
banc) (the Guidelines are subject to vagueness challenges); United States 
v. Calabretta, 831 F. 3d 128, 136–137 (CA3 2016) (same); United States v. 
Sheffeld, 832 F. 3d 296, 312–313 (CADC 2016) (same); United States v. 
Pawlak, 822 F. 3d 902, 905–911 (CA6 2016) (same); United States v. Ma-
drid, 805 F. 3d 1204, 1210–1211 (CA10 2015) (same). But see United 
States v. Matchett, 802 F. 3d 1185, 1193–1196 (CA11 2015) (they are not). 
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A 

The majority frst reasons that the Guidelines are not sus-
ceptible to vagueness challenges because they “do not fx the 
permissible range of sentences,” ante, at 263, but merely 
“guide district courts in exercising their discretion,” ante, at 
265. But we have not embraced such formalism before, and 
the majority provides no coherent justifcation for its deci-
sion to do so here. 

Indeed, we have refused before to apply exactly the for-
malistic distinction that the majority now embraces. In Es-
pinosa v. Florida, 505 U. S. 1079, 1081 (1992) (per curiam), 
we held that a State's capital aggravating factor that was 
drafted in a manner “so vague as to leave the sentencer 
without suffcient guidance for determining the presence or 
absence of the factor” violated the Eighth Amendment. 
The factor was unconstitutional, we explained, notwithstand-
ing the fact that only the jury, not the judge, was instructed 
on the factor; that the judge, not the jury, made the fnal 
decision to sentence the defendant to death; and that the 
judge, in doing so, was not required to defer to the jury's 
recommendation. “This kind of indirect weighing of an in-
valid aggravating factor,” we explained, “creates the same 
potential for arbitrariness as the direct weighing of an in-
valid aggravating factor.” Id., at 1082. In doing so, we ef-
fectively rejected just the argument the majority now em-
braces: that advisory guidelines lack the kind of binding legal 
effect that subject them to constitutional scrutiny. 

If there were any doubt that advisory sentencing guide-
lines are subject to constitutional limits, we dispelled it in 
Peugh, where we held that the Guidelines are amenable to 
challenges under the Ex Post Facto Clause. See 569 U. S., 
at 533. There, the Government argued that the “advisory” 
nature of the Guidelines rendered them immune from such 
claims. Id., at 539. But we rejected such an argument. 
“The federal system,” we explained, “adopts procedural 
measures intended to make the Guidelines the lodestone of 
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sentencing,” and “considerable empirical evidence indicat[es] 
that the . . . Guidelines have the intended effect.” Id., at 
543–544. We declined the Government's invitation to limit 
our ex post facto jurisprudence to rules that, as a formal 
matter, “increase[d] the maximum sentence for which a de-
fendant is eligible.” Id., at 539. And we explained that a 
rule may exert “ ̀ binding legal effect' through . . . procedural 
rules and standards for appellate review that, in combina-
tion, encourag[e] district courts to sentence within the guide-
lines.” Id., at 547. It was not true, we concluded, that “the 
Guidelines are too much like guideposts and not enough like 
fences,” ibid.; instead, the Guidelines were just fencelike 
enough—just lawlike enough—that they cannot be shielded 
from the Constitution's reach. 

The same principle should dictate the same result in this 
case. How can the Guidelines carry suffcient legal weight 
to warrant scrutiny under the Eighth Amendment and the 
Ex Post Facto Clause, but not enough to warrant scrutiny 
under the Due Process Clause? Cf. United States v. Hurl-
burt, 835 F. 3d 715, 724 (CA7 2016) (en banc) (“We see no 
principled way to distinguish Peugh on doctrinal grounds”). 
The majority offers no convincing answer. It asserts that 
the Due Process Clause “requires a different inquiry” than 
these provisions do. Ante, at 267–268. But it does not ex-
plain why it views this as relevant to the constitutional sta-
tus of the Guidelines. A court considering a challenge to a 
criminal statute under the Ex Post Facto Clause will apply 
a different legal standard than will a court considering a 
vagueness challenge to the same statute; that does not make 
the statute more or less susceptible to constitutional chal-
lenge in one context than the other. Our opinion in Peugh 
is particularly diffcult for the majority to escape, given that 
the Ex Post Facto Clause, like the Due Process Clause's pro-
hibition against vagueness, is rooted in concerns about “fair 
warning” and “ `fundamental fairness.' ” 569 U. S., at 544 
(plurality opinion). The majority musters no persuasive ex-
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planation for why those concerns would have less force in 
this context than in that one. That is because none exists.4 

B 
The majority next posits that because courts have long 

sentenced defendants under purely discretionary regimes, 
there can be no vagueness concern with any system that, 
like the Guidelines regime, sets guideposts on the exercise 
of discretion. Ante, at 263–264. But this argument funda-
mentally misunderstands the problem caused by a court's re-
liance on a vague Sentencing Guideline. 

True enough, for many years, federal courts relied on “a 
system of indeterminate sentencing” in criminal cases. 
Mistretta, 488 U. S., at 363; see also K. Stith & J. Cabranes, 
Fear of Judging: Sentencing Guidelines in the Federal 
Courts 9–14 (1998). Under such a scheme, a sentencing 
judge considers the full range of relevant aggravating and 
mitigating facts and circumstances, as well as his view of 
proper sentencing policy, and then imposes a sentence in 
light of those considerations. See Koon v. United States, 
518 U. S. 81, 113 (1996) (“It has been uniform and constant 
in the federal judicial tradition for the sentencing judge to 
consider every convicted person as an individual and every 
case as a unique study in the human failings that sometimes 
mitigate, sometimes magnify, the crime and the punishment 
to ensue”). As the majority notes, no party here “suggests 
that a system of purely discretionary sentencing could be 
subject to a vagueness challenge.” Ante, at 264. The ma-

4 The Court's adherence to the formalistic distinction between manda-
tory and advisory rules at least leaves open the question whether defend-
ants sentenced to terms of imprisonment before our decision in United 
States v. Booker, 543 U. S. 220 (2005)—that is, during the period in which 
the Guidelines did “fx the permissible range of sentences,” ante, at 263— 
may mount vagueness attacks on their sentences. See Brief for Scholars 
of Criminal Law, Federal Courts, and Sentencing as Amici Curiae 33–34. 
That question is not presented by this case and I, like the majority, take 
no position on its appropriate resolution. 
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jority reasons that the Guidelines—which limit the sentenc-
ing judge's discretion from what he otherwise would have 
enjoyed—must therefore also be immune from vagueness at-
tacks. Ante, at 265. 

But the majority misapprehends the nature of the consti-
tutional infrmity that occurs when a sentencing judge relies 
on an inscrutably vague Guideline. A defendant who is sen-
tenced under a purely discretionary regime does not face the 
prospect of “arbitrary enforcement” by the sentencing judge, 
Kolender, 461 U. S., at 358; rather, he faces a fact- and 
context-sensitive determination informed by the exercise of 
reasoned judgment. A defendant sentenced pursuant to an 
impossibly vague Guideline, by contrast, is put in an untena-
ble position. The “lodestone” of his sentence—the baseline 
against which the district court will assess his characteris-
tics and his conduct—is set by a rule that is impossible to 
understand. Such a proceeding is the antithesis of due proc-
ess. See Giaccio v. Pennsylvania, 382 U. S. 399, 403 (1966) 
(“Implicit in [due process] is the premise that the law must 
be one that carries an understandable meaning with legal 
standards that courts must enforce”). It is not reliance on 
discretion that makes a sentencing regime vague; it is reli-
ance on an impenetrable rule as a baseline for the exercise 
of that discretion. Reliance on a rule of this kind, whether 
set out in a statute or in a Guideline, does not comport with 
“ ̀ ordinary notions of fair play.' ” Johnson, 576 U. S., at 595. 

C 

The majority ends by speculating that permitting vague-
ness attacks on the Guidelines would call into question the va-
lidity of many Guidelines, and even the factors that Congress 
has instructed courts to consider in imposing sentences. See 
ante, at 268–269. In doing so, the majority once more resusci-
tates arguments we have already considered and dismissed. 

Johnson confronted and rejected a version of this argu-
ment. There, the Government contended that “dozens of 
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federal and state criminal laws use terms like `substantial 
risk,' `grave risk,' and `unreasonable risk,' ” terms that—in 
its view—were indistinguishable from the residual clause at 
issue in that case. 576 U. S., at 603. We rejected the argu-
ment, explaining that such rules “call[ed] for the application 
of a qualitative standard such as `substantial risk' to real-
world conduct; `the law is full of instances where a man's fate 
depends on his estimating rightly . . . some matter of de-
gree.' ” Id., at 604 (quoting Nash v. United States, 229 U. S. 
373, 377 (1913)). What rendered the ACCA's residual clause 
unconstitutionally vague, we explained, was not that it re-
quired “gauging the riskiness of conduct in which an individ-
ual defendant engages on a particular occasion,” but that it 
required the application of an ambiguous standard “to an 
idealized ordinary case of the crime.” 576 U. S., at 603–604. 
Holding the residual clause unconstitutionally vague, in 
other words, cast no doubt on the dozens of laws elsewhere 
in the U. S. Code requiring the application of general stand-
ards to particular conduct. 

The same is true here. The sentencing factors described 
by the majority bear no similarity to the categorical risk 
analysis that the Court held unconstitutionally vague in 
Johnson, nor to any other statutes it has previously found 
vague. Congress' instruction to district courts to consider, 
for instance, “the nature and circumstances of the offense 
and the history and characteristics of the defendant,” 
§ 3553(a)(1), bears little resemblance to statutes requiring 
subjective determinations as to whether conduct is “annoy-
ing” or “unjust.” See Coates v. Cincinnati, 402 U. S. 611, 
615–616 (1971); United States v. L. Cohen Grocery Co., 255 
U. S. 81, 89 (1921).5 And to the extent that the majority's 

5 Indeed, the Ninth Circuit has held for decades that the Guidelines are 
subject to vagueness challenges, see United States v. Helmy, 951 F. 2d 
988, 993 (CA9 1991), yet the Government represents that that Court has 
never found a Guideline unconstitutionally vague. See Reply Brief for 
United States 20. 
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concern is that subjecting sentencing factors to the Due 
Process Clause's prohibition on vagueness would risk the de-
mise of discretionary sentencing regimes, that prospect is 
unlikely, for the reasons I have already explained. 

* * * 

It violates the Due Process Clause “to condemn someone 
to prison” on the basis of a sentencing rule “so shapeless” as 
to resist interpretation. 576 U. S., at 602. But the Court's 
decision today permits exactly that result. With respect, I 
concur only in the judgment. 
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RIPPO v. BAKER, WARDEN 

on petition for writ of certiorari to the supreme 
court of nevada 

No. 16–6316. Decided March 6, 2017 

During petitioner Rippo's trial for frst-degree murder, he received infor-
mation that the judge was the target of a federal bribery probe and 
surmised that the Clark County District Attorney's Offce, which was 
prosecuting him, was playing a role in the investigation. Rippo moved 
to disqualify the judge under the Fourteenth Amendment's Due Process 
Clause. The trial judge declined to recuse himself, and, after his fed-
eral indictment, a different judge denied Rippo's new trial motion. 
Rippo advanced his bias claim again in an application for state postcon-
viction relief, this time pointing to documents from the judge's criminal 
trial indicating that the district attorney's offce had participated in the 
judge's investigation. The state postconviction court denied relief, and 
the Nevada Supreme Court affrmed, reasoning that Rippo was not enti-
tled to discovery or an evidentiary hearing because his allegations did 
not support an assertion of actual bias. 

Held: The Nevada Supreme Court applied the wrong legal standard. Re-
cusal is required when, objectively speaking, “the probability of actual 
bias on the part of the judge or decisionmaker is too high to be constitu-
tionally tolerable.” Withrow v. Larkin, 421 U. S. 35, 47. This Court's 
decision in Bracy v. Gramley, 520 U. S. 899, is not to the contrary. 

Certiorari granted; 132 Nev. 95, 368 P. 3d 729, vacated and remanded. 

Per Curiam. 
A Nevada jury convicted petitioner Michael Damon Rippo 

of frst-degree murder and other offenses and sentenced him 
to death. During his trial, Rippo received information that 
the judge was the target of a federal bribery probe, and he 
surmised that the Clark County District Attorney's Offce— 
which was prosecuting him—was playing a role in that inves-
tigation. Rippo moved for the judge's disqualifcation under 
the Due Process Clause of the Fourteenth Amendment, con-
tending that a judge could not impartially adjudicate a case 
in which one of the parties was criminally investigating him. 
But the trial judge declined to recuse himself, and (after that 
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judge's indictment on federal charges) a different judge later 
denied Rippo's motion for a new trial. The Nevada Su-
preme Court affrmed on direct appeal, reasoning in part 
that Rippo had not introduced evidence that state authorities 
were involved in the federal investigation. Rippo v. State, 
113 Nev. 1239, 1248–1250, 946 P. 2d 1017, 1023–1024 (1997) 
(per curiam). 

In a later application for state postconviction relief, Rippo 
advanced his bias claim once more, this time pointing to doc-
uments from the judge's criminal trial indicating that the 
district attorney's offce had participated in the investigation 
of the trial judge. See, e. g., App. to Pet. for Cert. 236–237, 
397. The state postconviction court denied relief, and the 
Nevada Supreme Court affrmed. Rippo v. State, 132 Nev. 
95, 115–119, 368 P. 3d 729, 743–745 (2016). It likened Rippo's 
claim to the “camoufaging bias” theory that this Court dis-
cussed in Bracy v. Gramley, 520 U. S. 899 (1997). The Bracy 
petitioner argued that a judge who accepts bribes to rule in 
favor of some defendants would seek to disguise that favor-
able treatment by ruling against defendants who did not 
bribe him. Id., at 905. We explained that despite the 
“speculative” nature of that theory, the petitioner was enti-
tled to discovery because he had also alleged specifc facts 
suggesting that the judge may have colluded with defense 
counsel to rush the petitioner's case to trial. See id., at 905– 
909. The Nevada Supreme Court reasoned that, in contrast, 
Rippo was not entitled to discovery or an evidentiary hear-
ing because his allegations “d[id] not support the assertion 
that the trial judge was actually biased in this case.” 132 
Nev., at 117, 368 P. 3d, at 744.* 

*The court further relied on its bias holding to determine that Rippo 
had not established cause and prejudice to overcome various state proce-
dural bars. 132 Nev., at 118–119, 368 P. 3d, at 745. Because the court 
below did not invoke any state-law grounds “independent of the merits of 
[Rippo's] federal constitutional challenge,” we have jurisdiction to review 
its resolution of federal law. Foster v. Chatman, 578 U. S. 488, 498 (2016). 
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We vacate the Nevada Supreme Court's judgment because 
it applied the wrong legal standard. Under our precedents, 
the Due Process Clause may sometimes demand recusal even 
when a judge “ ̀ ha[s] no actual bias.' ” Aetna Life Ins. Co. v. 
Lavoie, 475 U. S. 813, 825 (1986). Recusal is required when, 
objectively speaking, “the probability of actual bias on the 
part of the judge or decisionmaker is too high to be constitu-
tionally tolerable.” Withrow v. Larkin, 421 U. S. 35, 47 
(1975); see Williams v. Pennsylvania, 579 U. S. 1, 8 (2016) 
(“The Court asks not whether a judge harbors an actual, sub-
jective bias, but instead whether, as an objective matter, the 
average judge in his position is likely to be neutral, or 
whether there is an unconstitutional potential for bias” (in-
ternal quotation marks omitted)). Our decision in Bracy is 
not to the contrary: Although we explained that the peti-
tioner there had pointed to facts suggesting actual, subjec-
tive bias, we did not hold that a litigant must show as a 
matter of course that a judge was “actually biased in [the 
litigant's] case,” 132 Nev., at 117, 368 P. 3d, at 744—much less 
that he must do so when, as here, he does not allege a theory 
of “camoufaging bias.” The Nevada Supreme Court did not 
ask the question our precedents require: whether, consider-
ing all the circumstances alleged, the risk of bias was too 
high to be constitutionally tolerable. As a result, we grant 
the petition for writ of certiorari and the motion for leave to 
proceed in forma pauperis, and we vacate the judgment 
below and remand the case for further proceedings not incon-
sistent with this opinion. 

It is so ordered. 
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Article II of the Constitution requires that the President obtain “the Ad-
vice and Consent of the Senate” before appointing “Offcers of the 
United States.” § 2, cl. 2. Given this provision, the responsibilities of 
an offce requiring Presidential appointment and Senate confrmation 
(PAS offce) may go unperformed if a vacancy arises and the President 
and Senate cannot promptly agree on a replacement. Congress has ac-
counted for this reality by giving the President limited authority to 
appoint acting offcials to temporarily perform the functions of a vacant 
PAS offce without frst obtaining Senate approval. 

The current version of that authorization is the Federal Vacancies 
Reform Act of 1998 (FVRA), 5 U. S. C. § 3345 et seq. Section 3345(a) of 
the FVRA permits three categories of Government offcials to perform 
acting service in a vacant PAS offce. Subsection (a)(1) prescribes the 
general rule that, if a vacancy arises in a PAS offce, the frst assistant 
to that offce “shall perform” the offce's “functions and duties temporar-
ily in an acting capacity.” Subsections (a)(2) and (a)(3) provide that, 
“notwithstanding paragraph (1),” the President “may direct” a person 
already serving in another PAS offce, or a senior employee in the rele-
vant agency, to serve in an acting capacity instead. 

Section 3345 also makes certain individuals ineligible for acting serv-
ice. Subsection (b)(1) states: “Notwithstanding subsection (a)(1), a per-
son may not serve as an acting offcer for an offce under this section” 
if the President nominates him for the vacant PAS offce and, during 
the 365-day period preceding the vacancy, the person “did not serve in 
the position of frst assistant” to that offce or “served in [that] position 
. . . for less than 90 days.” 

The general counsel of the National Labor Relations Board (NLRB 
or Board) is a PAS offce. In June 2010, a vacancy arose in that offce, 
and the President directed Lafe Solomon to serve as acting general 
counsel. Solomon qualifed for acting service under subsection (a)(3) of 
the FVRA, because he was a senior employee at the NLRB. In Janu-
ary 2011, the President nominated Solomon to serve as the NLRB's 
general counsel on a permanent basis. The Senate never took action 
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on the nomination, and the President ultimately withdrew Solomon's 
name in favor of a new candidate, whom the Senate confrmed in Octo-
ber 2013. Throughout this entire period Solomon served as the acting 
general counsel to the NLRB. 

In January 2013, an NLRB Regional Director, exercising authority 
on Solomon's behalf, issued an unfair labor practices complaint against 
respondent SW General, Inc. An Administrative Law Judge concluded 
that SW General had committed unfair labor practices, and the NLRB 
agreed. SW General sought review in the United States Court of Ap-
peals for the District of Columbia Circuit, arguing that the complaint 
was invalid because, under subsection (b)(1) of the FVRA, Solomon 
could not perform the duties of general counsel to the NLRB after hav-
ing been nominated to fll that position. The NLRB countered that 
subsection (b)(1) applies only to frst assistants who automatically as-
sume acting duties under subsection (a)(1), not to acting offcers who, 
like Solomon, serve under (a)(2) or (a)(3). The Court of Appeals vacated 
the Board's order. It concluded that the prohibition on acting service 
by nominees contained in subsection (b)(1) applies to all acting offcers, 
regardless of whether they serve pursuant to subsection (a)(1), (a)(2), or 
(a)(3). As a result, Solomon became ineligible to perform the duties of 
general counsel in an acting capacity once the President nominated him 
to fll that post. 

Held: 
1. Subsection (b)(1) of the FVRA prevents a person who has been 

nominated to fll a vacant PAS offce from performing the duties of that 
offce in an acting capacity. The prohibition applies to anyone perform-
ing acting service under the FVRA. It is not limited to frst assistants 
performing acting service under subsection (a)(1). Pp. 299–308. 

(a) The text of the FVRA requires this conclusion. Pp. 299–305. 
(1) Subsection (b)(1) applies to any “person” and prohibits service 

“as an acting offcer for an offce under this section.” “Person” has an 
expansive meaning that can encompass anyone who performs acting du-
ties under the FVRA. See Pfzer Inc. v. Government of India, 434 
U. S. 308, 312. And “under this section” clarifes that subsection (b)(1) 
applies to all of § 3345: The FVRA contains cross-references to specifc 
subsections and paragraphs. But subsection (b)(1) refers to § 3345, 
which contains all of the ways a person may become an acting offcer. 
The rest of the FVRA also uses the pairing of “person” and “sec-
tion” to encompass anyone serving as an acting offcer under the FVRA, 
and Congress could readily have used more specifc language if it 
intended subsection (b)(1) to apply only to frst assistants acting 
under (a)(1). 
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The dependent clause at the beginning of subsection (b)(1)—“[n]ot-
withstanding subsection (a)(1)”—confrms the breadth of the prohibition 
on acting service by nominees. In statutes, “notwithstanding” clauses 
show that one provision prevails over another in the event of a confict. 
Here, that means that subsection (b)(1) applies even when it conficts 
with the default rule in (a)(1) that frst assistants “shall perform” acting 
duties. Pp. 299–301. 

(2) The Board argues that, because the phrase “notwithstanding 
subsection (a)(1)” does not mention (a)(2) or (a)(3), Congress did not 
intend the prohibition in subsection (b)(1) to apply to people serving as 
acting offcers under those provisions. The Board relies on the “inter-
pretive canon, expressio unius est exclusio alterius, expressing one 
item of [an] associated group or series excludes another left unmen-
tioned.” Chevron U. S. A. Inc. v. Echazabal, 536 U. S. 73, 80 (internal 
quotation marks omitted). 

This interpretive canon applies, however, only when “circumstances 
support[ ] a sensible inference that the term left out must have been 
meant to be excluded.” Id., at 81. A “notwithstanding” clause does 
not naturally give rise to such an inference; it just shows which of two 
or more provisions prevails in the event of a confict. Singling out one 
confict generally does not suggest that other, unaddressed conficts 
should be resolved in the opposite manner. Here, the confict between 
(a)(1) and (b)(1) is unique: The former uses mandatory language—the 
frst assistant “shall perform” acting duties—while the latter identifes 
who “may not” serve as an acting offcer. The “notwithstanding” clause 
clarifes that the mandatory language in subsection (a)(1) does not pre-
vail over subsection (b)(1) in the event of a confict. Subsections (a)(2) 
and (a)(3) lack that mandatory language, so the natural inference is that 
Congress left these provisions out of the “notwithstanding” clause be-
cause they differ from subsection (a)(1), not to implicitly exempt them 
from the prohibition in subsection (b)(1). 

Moreover, subsection (b)(2) specifes that (b)(1) “shall not apply” to 
certain people who are “serving as the frst assistant.” If (b)(1) applied 
only to frst assistants, stating that limitation would be superfuous. 
Pp. 301–305. 

(b) Because the text is clear, the Board's arguments about legisla-
tive history, purpose, and post-enactment practice need not be consid-
ered. In any event, its arguments are not compelling. 

The original draft of the FVRA contained a prohibition on nominees 
serving as acting offcers, but explicitly limited that prohibition to frst 
assistants. The Board argues that, when Congress revised this original 
draft, it made changes to give the President more fexibility to appoint 
acting offcers and did not intend to broaden the prohibition on nominees 
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performing acting service. The glitch in this argument is that Con-
gress did change the prohibition on nominees performing acting service, 
revising it to clearly apply to all acting offcers. The fact that certain 
Senators stated that they wanted to give the President more fexibility 
to appoint acting offcials does not mean that they got exactly what they 
wanted. Nor does a statement by one of the sponsors of the FVRA— 
who said that subsection (b)(1) applies only to frst assistants—overcome 
the clear text, particularly given that the very next Senator to speak 
offered a contradictory account of the provision. 

The Board also argues that, since the FVRA was enacted, Congress 
has not objected when Presidents have nominated individuals who were 
serving as acting offcers under subsection (a)(2) or (a)(3), and that the 
Offce of Legal Counsel and Government Accountability Offce have is-
sued guidance construing subsection (b)(1) to apply only to frst assist-
ants. Relying on NLRB v. Noel Canning, 573 U. S. 513, 524, the Board 
contends that this “historical practice” is entitled to “signifcant weight.” 

“[H]istorical practice” is too grand a title for the Board's evidence. 
The FVRA was not enacted until 1998, and the evidence the Board cites 
is not signifcant enough to warrant the conclusion that Congress's fail-
ure to speak up implies that it has acquiesced in the view that subsection 
(b)(1) applies only to frst assistants. By contrast, the Court's decision 
in Noel Canning dealt with the President's constitutional authority 
under the Recess Appointments Clause, an issue that had attracted in-
tense attention from Presidents, Attorneys General, and the Senate dat-
ing back to the beginning of the Republic. Pp. 305–308. 

2. Applying the FVRA to this case is straightforward. Subsection 
(b)(1) prohibited Solomon from continuing his service as acting general 
counsel once the President nominated him to fll the position perma-
nently. The President could have appointed another person to serve as 
acting offcer in Solomon's place, but did not do so. P. 309. 

796 F. 3d 67, affrmed. 

Roberts, C. J., delivered the opinion of the Court, in which Kennedy, 
Thomas, Breyer, Alito, and Kagan, JJ., joined. Thomas, J., fled a 
concurring opinion, post, p. 311. Sotomayor, J., fled a dissenting opinion, 
in which Ginsburg, J., joined, post, p. 318. 

Acting Solicitor General Gershengorn argued the cause 
for petitioner. With him on the briefs were Principal Dep-
uty Assistant Attorney General Mizer, Deputy Solicitor 
General Kneedler, Deputy Assistant Attorney General 
Brinkmann, Rachel P. Kovner, Douglas N. Letter, Scott R. 
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McIntosh, Benjamin M. Shultz, Richard F. Griffn, Jr., John 
H. Ferguson, and Linda J. Dreeben. 

Shay Dvoretzky argued the cause for respondent. With 
him on the brief was Emily J. Kennedy.* 

Chief Justice Roberts delivered the opinion of the 
Court. 

Article II of the Constitution requires that the President 
obtain “the Advice and Consent of the Senate” before ap-
pointing “Offcers of the United States.” § 2, cl. 2. Given 
this provision, the responsibilities of an offce requiring Pres-
idential appointment and Senate confrmation—known as a 
“PAS” offce—may go unperformed if a vacancy arises and 
the President and Senate cannot promptly agree on a re-

*Briefs of amici curiae urging reversal were fled for the American 
Federation of Labor and Congress of Industrial Organizations by Lynn K. 
Rhinehart, Harold C. Becker, and James B. Coppess; and for the Constitu-
tional Accountability Center by Elizabeth B. Wydra, Brianne J. Gorod, 
and Brian R. Frazelle. 

Briefs of amici curiae urging affrmance were fled for the State of West 
Virginia et al. by Patrick Morrisey, Attorney General of West Virginia, 
Elbert Lin, Solicitor General, Thomas M. Johnson, Jr., Deputy Attorney 
General, and Erica N. Peterson, Assistant Attorney General, by Luther 
Strange, Attorney General of Alabama, and Andrew L. Brasher, Solicitor 
General, and by the Attorneys General for their respective States as 
follows: Mark Brnovich of Arizona, Samuel S. Olens of Georgia, Derek 
Schmidt of Kansas, Bill Schuette of Michigan, Timothy C. Fox of Mon-
tana, Adam Paul Laxalt of Nevada, Michael DeWine of Ohio, E. Scott 
Pruitt of Oklahoma, Alan Wilson of South Carolina, Ken Paxton of 
Texas, Sean D. Reyes of Utah, and Brad D. Schimel of Wisconsin; for the 
Cato Institute by Ilya Shapiro; for the Chamber of Commerce of the 
United States of America by John P. Elwood, Jeremy C. Marwell, and 
Kathryn Comerford Todd; for the National Federation of Independent 
Business Small Business Legal Center et al. by J. Michael Connolly, 
Michael H. Park, Karen R. Harned, and Luke A. Wake; for the South-
eastern Legal Foundation by Kimberly S. Hermann; for the Wash-
ington Legal Foundation et al. by Cory L. Andrews; for Sen. John 
McCain et al. by Justin A. Torres; and for Morton Rosenberg by D. John 
Sauer. 
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placement. Congress has long accounted for this reality by 
authorizing the President to direct certain offcials to tempo-
rarily carry out the duties of a vacant PAS offce in an acting 
capacity, without Senate confrmation. 

The Federal Vacancies Reform Act of 1998 (FVRA), 5 
U. S. C. § 3345 et seq., is the latest version of that authoriza-
tion. Section 3345(a) of the FVRA authorizes three classes 
of Government offcials to become acting offcers. The gen-
eral rule is that the frst assistant to a vacant offce shall 
become the acting offcer. The President may override that 
default rule by directing either a person serving in a differ-
ent PAS offce or a senior employee within the relevant 
agency to become the acting offcer instead. 

The FVRA, however, prohibits certain persons from serv-
ing as acting offcers if the President has nominated them to 
fll the vacant offce permanently. The question presented 
is whether that limitation applies only to frst assistants who 
have automatically assumed acting duties, or whether it also 
applies to PAS offcers and senior employees serving as 
acting offcers at the President's behest. We hold that it 
applies to all three categories of acting offcers. 

I 

A 

The Senate's advice and consent power is a critical “struc-
tural safeguard[ ] of the constitutional scheme.” Edmond v. 
United States, 520 U. S. 651, 659 (1997). The Framers envi-
sioned it as “an excellent check upon a spirit of favoritism in 
the President” and a guard against “the appointment of unft 
characters . . . from family connection, from personal attach-
ment, or from a view to popularity.” The Federalist No. 76, 
p. 457 (C. Rossiter ed. 1961) (A. Hamilton). The constitu-
tional process of Presidential appointment and Senate con-
frmation, however, can take time: The President may not 
promptly settle on a nominee to fll an offce; the Senate may 
be unable, or unwilling, to speedily confrm the nominee once 
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submitted. Yet neither may desire to see the duties of the 
vacant offce go unperformed in the interim. 

Since President Washington's frst term, Congress has 
given the President limited authority to appoint acting off-
cials to temporarily perform the functions of a vacant PAS 
offce without frst obtaining Senate approval. The earliest 
statutes authorized the appointment of “any person or per-
sons” to fll specifc vacancies in the Departments of State, 
Treasury, and War. Act of May 8, 1792, ch. 37, § 8, 1 Stat. 
281. Congress at frst allowed acting offcers to serve until 
the permanent offceholder could resume his duties or a 
successor was appointed, ibid., but soon imposed a six-
month limit on acting service, Act of Feb. 13, 1795, ch. 21, 1 
Stat. 415. 

Congress revisited the issue in the 1860s, ultimately pass-
ing the Vacancies Act of 1868. The Vacancies Act expanded 
the number of PAS offces that the President could fll with 
acting offcers. Act of July 23, 1868, ch. 227, 15 Stat. 168; 
see also Act of Feb. 20, 1863, ch. 45, 12 Stat. 656. With that 
expansion came new constraints. The authority to appoint 
“any person or persons” as an acting offcer gave way to a 
default rule that the “frst or sole assistant . . . shall” perform 
that function, with an exception allowing the President to 
instead fll the post with a person already serving in a PAS 
offce. 15 Stat. 168. And rather than six months of acting 
service, the Vacancies Act generally authorized only ten 
days. Ibid. That narrow window of acting service was 
later lengthened to 30 days. Act of Feb. 6, 1891, ch. 113, 26 
Stat. 733. 

During the 1970s and 1980s, interbranch confict arose 
over the Vacancies Act. The Department of Justice took the 
position that, in many instances, the head of an executive 
agency had independent authority apart from the Vacancies 
Act to temporarily fll vacant offces. The Comptroller Gen-
eral disagreed, arguing that the Act was the exclusive au-
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thority for temporarily flling vacancies in executive agen-
cies. See M. Rosenberg, Congressional Research Service 
Report for Congress, The New Vacancies Act: Congress Acts 
To Protect the Senate's Confrmation Prerogative 2–4 (1998) 
(Rosenberg). Congress then amended the Vacancies Act to 
clarify that it applies to such agencies, while at the same 
time lengthening the term of permissible acting service to 
120 days, with a tolling period while a nomination is pending. 
Id., at 3; see Presidential Transitions Effectiveness Act, § 7, 
102 Stat. 988. 

But tensions did not ease. By 1998, approximately 20 per-
cent of PAS offces in executive agencies were occupied by 
“temporary designees, most of whom had served beyond the 
120-day limitation period . . . without presidential submis-
sions of nominations.” Rosenberg 1. These acting offcers 
flled high-level positions, sometimes in obvious contraven-
tion of the Senate's wishes. One, for instance, was brought 
in from outside Government to serve as Acting Assistant 
Attorney General for the Civil Rights Division of the Justice 
Department, immediately after the Senate refused to con-
frm him for that very offce. Ibid.; see M. Rosenberg, Con-
gressional Research Service, Validity of Designation of Bill 
Lann Lee as Acting Assistant Attorney General for Civil 
Rights 1–3 (1998). Perceiving a threat to the Senate's advice 
and consent power, see Rosenberg 6, Congress acted again. 
In 1998, it replaced the Vacancies Act with the FVRA. 

Section 3345(a) of the FVRA permits three categories of 
Government offcials to perform acting service in a vacant 
PAS offce. Subsection (a)(1) prescribes a general rule: If a 
person serving in a PAS offce dies, resigns, or is otherwise 
unable to perform his duties, the frst assistant to that offce 
“shall perform” the offce's “functions and duties . . . tempo-
rarily in an acting capacity.” 

The next two paragraphs of § 3345(a) identify alternatives. 
Subsection (a)(2) provides that “notwithstanding paragraph 
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(1),” the President “may direct a person” who already serves 
in a PAS offce to “perform the functions and duties of the 
vacant offce temporarily in an acting capacity.” Subsection 
(a)(3) adds that “notwithstanding paragraph (1),” the Presi-
dent “may direct” a person to perform acting duties if the 
person served in a senior position in the relevant agency 
for at least 90 days in the 365-day period preceding the 
vacancy.1 

Section 3345 also makes certain individuals ineligible for 
acting service. Subsection (b)(1) states: “Notwithstanding 
subsection (a)(1), a person may not serve as an acting offcer 
for an offce under this section” if the President nominates 
him for the vacant PAS offce and, during the 365-day period 
preceding the vacancy, the individual “did not serve in the 
position of frst assistant” to that offce or “served in [that] 
position . . . for less than 90 days.” Subsection (b)(2) creates 
an exception to this prohibition, providing that “[p]aragraph 
(1) shall not apply to any person” serving in a frst assis-
tant position that itself requires the Senate's advice and 
consent. 

Other sections of the FVRA establish time limits on acting 
service and penalties for noncompliance. In most cases, 
the statute permits acting service for “210 days beginning 
on the date the vacancy occurs”; tolls that time limit while 
a nomination is pending; and starts a new 210-day clock 
if the nomination is “rejected . . . , withdrawn, or returned.” 
§§ 3346(a)–(b)(1). Upon a second nomination, the time limit 
tolls once more, and an acting offcer can serve an additional 
210 days if the second nomination proves unsuccessful. 
§ 3346(b)(2). The FVRA ensures compliance by providing 
that, in general, “any function or duty of a vacant offce” 
performed by a person not properly serving under the stat-
ute “shall have no force or effect.” § 3348(d). 

1 A senior position is one that has a rate of pay equal to or greater than 
the minimum rate “for a position at GS–15 of the General Schedule.” 5 
U. S. C. § 3345(a)(3)(B). 
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B 

The National Labor Relations Board (NLRB or Board) is 
charged with administering the National Labor Relations 
Act. By statute, its general counsel must be appointed by 
the President with the advice and consent of the Senate. 29 
U. S. C. § 153(d). 

In June 2010, the NLRB's general counsel—who had been 
serving with Senate confrmation—resigned. The President 
directed Lafe Solomon to serve temporarily as the NLRB's 
acting general counsel, citing the FVRA as the basis for the 
appointment. See Memorandum from President Barack 
Obama to L. Solomon (June 18, 2010). Solomon satisfed the 
requirements for acting service under subsection (a)(3) of the 
FVRA because he had spent the previous ten years in the 
senior position of Director of the NLRB's Offce of Represen-
tation Appeals. 

The President had bigger plans for Solomon than acting 
service. On January 5, 2011, he nominated Solomon to serve 
as the NLRB's general counsel on a permanent basis. The 
Senate had other ideas. That body did not act upon the 
nomination during the 112th Congress, so it was returned to 
the President when the legislative session expired. 159 
Cong. Rec. 18 (2013). The President resubmitted Solomon's 
name for consideration in the spring of 2013, id., at 7707, but 
to no avail. The President ultimately withdrew Solomon's 
nomination and put forward a new candidate, whom the Sen-
ate confrmed on October 29, 2013. Id., at 16357. Through-
out this entire period, Solomon served as the NLRB's acting 
general counsel. 

Solomon's responsibilities included exercising “fnal au-
thority” to issue complaints alleging unfair labor practices. 
29 U. S. C. §§ 153(d), 160(b). In January 2013, an NLRB Re-
gional Director, exercising authority on Solomon's behalf, 
issued a complaint alleging that respondent SW General, 
Inc.—a company that provides ambulance services—had im-
properly failed to pay certain bonuses to long-term employ-
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ees. An Administrative Law Judge concluded that SW Gen-
eral had committed unfair labor practices, and the NLRB 
agreed. 360 N. L. R. B. 109 (2014). 

SW General fled a petition for review in the United States 
Court of Appeals for the District of Columbia Circuit. It 
argued that the unfair labor practices complaint was invalid 
because, under subsection (b)(1) of the FVRA, Solomon could 
not legally perform the duties of general counsel after having 
been nominated to fll that position. The NLRB defended 
Solomon's actions. It contended that subsection (b)(1) ap-
plies only to frst assistants who automatically assume acting 
duties under subsection (a)(1), not to acting offcers who, like 
Solomon, serve under (a)(2) or (a)(3). 

The Court of Appeals granted SW General's petition for 
review and vacated the Board's order. It reasoned that “the 
text of subsection (b)(1) squarely supports” the conclusion 
that the provision's restriction on nominees serving as acting 
offcers “applies to all acting offcers, no matter whether they 
serve pursuant to subsection (a)(1), (a)(2) or (a)(3).” 796 
F. 3d 67, 78 (CADC 2015). As a result, Solomon became 
“ineligible to serve as Acting General Counsel once the 
President nominated him to be General Counsel.” Id., at 
72.2 We granted certiorari, 579 U. S. 917 (2016), and now 
affrm. 

2 The FVRA exempts “the General Counsel of the National Labor Rela-
tions Board” from the general rule that actions taken in violation of the 
FVRA are void ab initio. 5 U. S. C. § 3348(e)(1). The Court of Appeals 
“assume[d] that section 3348(e)(1) renders the actions of an improperly 
serving Acting General Counsel voidable” and rejected the Board's argu-
ment against voiding Solomon's actions. 796 F. 3d, at 79–82. The Board 
did not seek certiorari on this issue, so we do not consider it. 

In addition, the unfair labor practice complaint in this case was issued 
after the Senate had returned Solomon's nomination the frst time but 
before the President had renominated him to the same position. In the 
proceedings below, the Board did not argue that this timing made any 
difference, and the court assumed it had no bearing on the proper applica-
tion of the FVRA to this case. Id., at 72, n. 3. We proceed on the 
same assumption. 
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II 

Subsection (b)(1) of the FVRA prevents a person who has 
been nominated for a vacant PAS offce from performing the 
duties of that offce in an acting capacity. In full, it states: 

“(1) Notwithstanding subsection (a)(1), a person may 
not serve as an acting offcer for an offce under this 
section, if— 

(A) during the 365-day period preceding the date of 
the death, resignation, or beginning of inability to serve, 
such person— 

(i) did not serve in the position of frst assistant to the 
offce of such offcer; or 

(ii) served in the position of frst assistant to the offce 
of such offcer for less than 90 days; and 

(B) the President submits a nomination of such person 
to the Senate for appointment to such offce.” 

Subsection (b)(2) adds that “[p]aragraph (1) shall not apply” 
to a person serving in a frst assistant position that itself 
requires the advice and consent of the Senate. 

We conclude that the prohibition in subsection (b)(1) ap-
plies to anyone performing acting service under the FVRA. 
It is not, as the Board contends, limited to frst assistants 
performing acting service under subsection (a)(1). The text 
of the prohibition extends to any “person” who serves “as an 
acting offcer . . . under this section,” not just to “frst assist-
ants” serving under subsection (a)(1). The phrase “[n]ot-
withstanding subsection (a)(1)” does not limit the reach of 
(b)(1), but instead clarifes that the prohibition applies even 
when it conficts with the default rule that frst assistants 
shall perform acting duties. 

A 

1 

Our analysis of subsection (b)(1) begins with its text. 
Subsection (b)(1) applies to any “person” and prohibits serv-
ice “as an acting offcer for an offce under this section.” 
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The key words are “person” and “section.” They clearly in-
dicate that (b)(1) applies to all acting offcers under § 3345, 
regardless of the means of appointment. 

Start with “person.” The word has a naturally expansive 
meaning that can encompass anyone who performs acting 
duties under the FVRA. See Pfzer Inc. v. Government of 
India, 434 U. S. 308, 312 (1978). Important as they may be, 
frst assistants are not the only “person[s]” of the bunch. 

Now add “under this section.” The language clarifes that 
subsection (b)(1) applies to all persons serving under § 3345. 
Congress often drafts statutes with hierarchical schemes— 
section, subsection, paragraph, and on down the line. See 
Koons Buick Pontiac GMC, Inc. v. Nigh, 543 U. S. 50, 60–61 
(2004); L. Filson, The Legislative Drafter's Desk Reference 
222 (1992). Congress used that structure in the FVRA and 
relied on it to make precise cross-references. When Con-
gress wanted to refer only to a particular subsection or para-
graph, it said so. See, e. g., § 3346(a)(2) (“subsection (b)”); 
§ 3346(b)(2) (“paragraph (1)”). But in (b)(1) Congress re-
ferred to the entire section—§ 3345—which subsumes all of 
the ways a person may become an acting offcer. 

The rest of the FVRA uses the pairing of “person” and 
“section” the same way. Section 3346, for example, specifes 
how long “the person serving as an acting offcer as de-
scribed under section 3345 may serve in the offce.” (Em-
phasis added.) And § 3348(d)(1) describes the consequences 
of noncompliance with the FVRA by referring to the actions 
“taken by any person who is not acting under section 3345, 
3346, or 3347.” (Emphasis added.) No one disputes that 
both provisions apply to anyone serving as an acting offcer 
under the FVRA, not just frst assistants serving under sub-
section (a)(1). 

Had Congress intended subsection (b)(1) to apply only to 
frst assistants acting under (a)(1), it could easily have chosen 
clearer language. Replacing “person” with “frst assistant” 
would have done the trick. So too would replacing “under 
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this section” with “under subsection (a)(1).” “The fact that 
[Congress] did not adopt [either] readily available and appar-
ent alternative strongly supports” the conclusion that sub-
section (b)(1) applies to any acting offcer appointed under 
any provision within § 3345. Knight v. Commissioner, 552 
U. S. 181, 188 (2008). 

The dependent clause at the beginning of subsection 
(b)(1)—“[n]otwithstanding subsection (a)(1)”—confrms that 
the prohibition on acting service applies even when it 
conficts with the default rule that the frst assistant shall 
perform acting duties. The ordinary meaning of “not-
withstanding” is “in spite of,” or “without prevention or ob-
struction from or by.” Webster's Third New International 
Dictionary 1545 (1986); Black's Law Dictionary 1091 (7th ed. 
1999) (“Despite; in spite of”). In statutes, the word “shows 
which provision prevails in the event of a clash.” A. 
Scalia & B. Garner, Reading Law: The Interpretation of 
Legal Texts 126–127 (2012). Subsection (a)(1) sets the rule 
that frst assistants “shall perform” the vacant offce's “func-
tions and duties . . . in an acting capacity.” But the “not-
withstanding” clause in subsection (b)(1) means that, even if 
a frst assistant is serving as an acting offcer under this stat-
utory mandate, he must cease that service if the President 
nominates him to fll the vacant PAS offce. That subsection 
(b)(1) also applies to acting offcers serving at the President's 
behest is already clear from the broad text of the independent 
clause—they are all “person[s]” serving “under this section.” 

2 

The Board takes a different view of the phrase “[n]otwith-
standing subsection (a)(1). ” It begins by noting that 
§ 3345(a) uses three different subsections to “create three 
separate paths for becoming an acting offcial.” Reply 
Brief 2. The prohibition in subsection (b)(1), the Board con-
tinues, “applies `[n]otwithstanding' only one of these subsec-
tions—`subsection (a)(1).' ” Ibid. In the Board's view, sin-
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gling out subsection (a)(1) carries a negative implication: that 
“Congress did not intend Subsection (b)(1) to override the 
alternative mechanisms for acting service in Subsections 
(a)(2) and (a)(3).” Id., at 3. 

We disagree. The Board relies on the “interpretive 
canon, expressio unius est exclusio alterius, `expressing one 
item of [an] associated group or series excludes another left 
unmentioned.' ” Chevron U. S. A. Inc. v. Echazabal, 536 
U. S. 73, 80 (2002) (quoting United States v. Vonn, 535 U. S. 
55, 65 (2002)). If a sign at the entrance to a zoo says “come 
see the elephant, lion, hippo, and giraffe,” and a temporary 
sign is added saying “the giraffe is sick,” you would reason-
ably assume that the others are in good health. 

“The force of any negative implication, however, depends 
on context.” Marx v. General Revenue Corp., 568 U. S. 
371, 381 (2013). The expressio unius canon applies only 
when “circumstances support[ ] a sensible inference that the 
term left out must have been meant to be excluded.” Echa-
zabal, 536 U. S., at 81. A “notwithstanding” clause does not 
naturally give rise to such an inference; it just shows which 
of two or more provisions prevails in the event of a confict. 
Such a clause confrms rather than constrains breadth. Sin-
gling out one potential confict might suggest that Congress 
thought the confict was particularly diffcult to resolve, or 
was quite likely to arise. But doing so generally does not 
imply anything about other, unaddressed conficts, much less 
that they should be resolved in the opposite manner. 

Suppose a radio station announces: “We play your favorite 
hits from the '60s, '70s, and '80s. Notwithstanding the fact 
that we play hits from the '60s, we do not play music by 
British bands.” You would not tune in expecting to hear 
the 1970s British band “The Clash” any more than the 1960s 
“Beatles.” The station, after all, has announced that “we do 
not play music by British bands.” The “notwithstanding” 
clause just establishes that this applies even to music from 
the '60s, when British bands were prominently featured on 
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the charts. No one, however, would think the station sin-
gled out the '60s to convey implicitly that its categorical 
statement “we do not play music by British bands” actually 
did not apply to the '70s and '80s. 

Drawing a negative inference from the “notwithstanding” 
clause in subsection (b)(1) is similarly inapt. Without that 
clause, subsection (b)(1) plainly would apply to all persons 
serving as acting offcers under § 3345(a). Adding “notwith-
standing subsection (a)(1)” makes sense because (a)(1) con-
ficts with (b)(1) in a unique manner. The former is manda-
tory and self-executing: The frst assistant “shall perform” 
acting duties. The latter, by contrast, speaks to who “may 
not” be an acting offcer. So if a vacancy arises and the 
President nominates the frst assistant to fll the position, 
(a)(1) says the frst assistant “shall perform” the duties of 
that offce in an acting capacity while the nomination is pend-
ing, and (b)(1) says he “may not.” The “notwithstanding” 
clause clarifes that the language of (a)(1) does not prevail if 
that confict occurs. 

Compare the mandatory language of subsection (a)(1) to 
(a)(2) and (a)(3). People appointed under those provisions 
are just as much acting offcers as frst assistants who as-
sume the role. But there is no freestanding directive that 
they perform acting duties; subsections (a)(2) and (a)(3) just 
say that the President “may direct” them to do so. The nat-
ural inference, then, is that Congress left these provisions 
out of the “notwithstanding” clause because they are differ-
ent from subsection (a)(1), not to exempt from the broad 
prohibition in subsection (b)(1) those offcers serving under 
(a)(2) and (a)(3). 

Indeed, “notwithstanding” is used the same way in other 
parts of § 3345. Subsections (a)(2) and (a)(3) are each pre-
ceded by the phrase “notwithstanding paragraph (1).” The 
phrase recognizes that subsection (a)(1) is unique, and re-
solves the potential confict between the mandatory “shall 
perform” in that provision and the permissive “may direct” 
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in (a)(2) and (a)(3). But it implies nothing about other po-
tential conficts that may arise in the statutory scheme. In 
subsection (b)(1), it works the same way: The “notwithstand-
ing” clause simply shows that (b)(1) overrides (a)(1), and 
nothing more. 

Step back from the Board's focus on “notwithstanding” 
and another problem appears: Its interpretation of subsec-
tion (b)(1) makes a mess of (b)(2). Subsection (b)(2) specifes 
that (b)(1) “shall not apply to any person” if (A) that person 
“is serving as the frst assistant”; (B) the frst assistant posi-
tion is itself a PAS offce; and (C) “the Senate has approved 
the appointment of such person” to that offce. 

The Board's interpretation makes the frst requirement su-
perfuous, a result we typically try to avoid. Williams v. 
Taylor, 529 U. S. 362, 404 (2000) (“It is . . . a cardinal principle 
of statutory construction that we must give effect, if possi-
ble, to every clause and word of a statute.” (internal quota-
tion marks omitted)). If subsection (b)(1) applied only to 
frst assistants, there would be no need to state the require-
ment in (b)(2)(A) that “such person is serving as the frst 
assistant.” The Board proposes that Congress did so for 
clarity, but the same could be said of most superfuous 
language. 

The Board and the dissent counter that applying the prohi-
bition in subsection (b)(1) to anyone performing acting serv-
ice under § 3345(a) has its own problem: Doing so would also 
require applying it to § 3345(c)(1), which “would nullify” that 
provision. Reply Brief 9. The dissent deems this “no way 
to read a statute.” Post, at 323. 

We agree, and it is not the way we read it. Under our 
reading, subsection (b)(1) has no effect on (c)(1). Subsection 
(b)(1) addresses nominations generally, prohibiting any per-
son who has been nominated to fll any vacant offce from 
performing that offce's duties in an acting capacity. Subsec-
tion (c)(1) speaks to a specifc nomination scenario: when a 
person is “nominated by the President for reappointment for 
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an additional term to the same offce . . . without a break in 
service.” In this particular situation, the FVRA authorizes 
the nominee “to continue to serve in that offce.” § 3345(c). 
“[I]t is a commonplace of statutory construction that the spe-
cifc governs the general.” RadLAX Gateway Hotel, LLC v. 
Amalgamated Bank, 566 U. S. 639, 645 (2012). The general 
prohibition on acting service by nominees yields to the more 
specifc authorization allowing offcers up for reappointment 
to remain at their posts. Applying subsection (b)(1) to 
§ 3345(a) hardly compels a different result. 

The text of subsection (b)(1) is clear: Subject to one narrow 
exception, it prohibits anyone who has been nominated to fll 
a vacant PAS offce from performing the duties of that offce 
in an acting capacity, regardless of whether the acting offcer 
was appointed under subsection (a)(1), (a)(2), or (a)(3). It is 
not limited to frst assistants who automatically assume act-
ing duties under (a)(1). 

B 

The Board contends that legislative history, purpose, and 
post-enactment practice uniformly show that subsection 
(b)(1) applies only to frst assistants. The text is clear, so 
we need not consider this extra-textual evidence. See State 
Farm Fire & Casualty Co. v. United States ex rel. Rigsby, 
580 U. S. 26, 36–37 (2016). In any event, the Board's evi-
dence is not compelling. 

The Board argues that subsection (b)(1) was designed to 
serve a specifc purpose: preventing the President from hav-
ing his nominee serve as an acting offcer by making him 
frst assistant after (or right before) a vacancy arises. Brief 
for Petitioner 38. The original draft of the FVRA author-
ized frst assistants and PAS offcers to perform acting 
service. Subsection (b) of that draft provided that if a frst 
assistant was nominated to fll the vacant offce, he could not 
perform that offce's duties in an acting capacity unless he 
had been the frst assistant for at least 180 days before the 
vacancy. Several Senators thought the FVRA too restric-
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tive. They asked to add senior agency offcials to the list of 
potential acting offcers and to shorten the 180-day length-of-
service requirement in subsection (b). Their requests, the 
Board says, were granted; the fnal version of the FVRA 
included subsection (a)(3) for senior employees and short-
ened the length-of-service requirement to 90 days. There 
was no intent to extend the prohibition in subsection (b) be-
yond frst assistants. Id., at 45–46. 

The glitch in this argument is of course the text of subsec-
tion (b)(1). Congress did amend the statute to allow senior 
employees to become acting offcers under subsection (a)(3). 
The only substantive change that was requested in (b) was to 
reduce the length-of-service requirement. Congress could 
have done that with a few tweaks to the original version 
of subsection (b). Instead, Congress went further: It also 
removed language that expressly limited subsection (b) to 
first assistants. And it added a provision—subsection 
(b)(2)—that makes sense only if (b)(1) applies to all acting 
offcers. In short, Congress took a provision that explicitly 
applied only to frst assistants and turned it into one that 
applies to all acting offcers. 

The Board protests that Congress would not have ex-
panded the prohibition on nominees serving as acting offcers 
after Senators asked to give the President more fexibility. 
See Brief for Petitioner 45–46. That certain Senators made 
specifc demands, however, does not mean that they got ex-
actly what they wanted. Passing a law often requires com-
promise, where even the most frm public demands bend 
to competing interests. See Ragsdale v. Wolverine World 
Wide, Inc., 535 U. S. 81, 93–94 (2002). What Congress ulti-
mately agrees on is the text that it enacts, not the prefer-
ences expressed by certain legislators. See Oncale v. Sun-
downer Offshore Services, Inc., 523 U. S. 75, 79 (1998) 
(“[I]t is ultimately the provisions of our laws rather than 
the principal concerns of our legislators by which we are 
governed.”). 
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Compromise is precisely what happened here: “[A] period 
of intense negotiations” took place after Senators demanded 
changes to the original draft of the FVRA, and the fnal bill 
was “a compromise measure.” Rosenberg 9. The legisla-
tion as passed did expand the pool of individuals the Pre-
sident could appoint as acting offcers, by adding senior 
employees in subsection (a)(3). But it also expanded the 
scope of the limitation on acting service in (b)(1), by drop-
ping the language making (b)(1) applicable only to frst 
assistants. 

The Board contends that this compromise must not have 
happened because Senator Thompson, one of the sponsors 
of the FVRA, said that subsection (b)(1) “applies only when 
the acting offcer is the frst assistant, and not when the 
acting offcer is designated by the President pursuant to 
§§ 3345(a)(2) or 3345(a)(3).” 144 Cong. Rec. 27496 (1998). 
But Senator Byrd—the very next speaker—offered a contra-
dictory account: A nominee may not “serve as an acting off-
cer” if “he is not the frst assistant” or “has been the frst 
assistant for less than 90 . . . days, and has not been con-
frmed for the position.” Id., at 27498. This is a good ex-
ample of why foor statements by individual legislators rank 
among the least illuminating forms of legislative history. 
See Milner v. Department of Navy, 562 U. S. 562, 572 (2011) 
(“Those of us who make use of legislative history believe 
that clear evidence of congressional intent may illuminate 
ambiguous text. We will not take the opposite tack of 
allowing ambiguous legislative history to muddy clear statu-
tory language.”). 

Finally, the Board supports its interpretation with post-
enactment practice. It notes that the Offce of Legal Coun-
sel and the Government Accountability Offce have issued 
guidance construing subsection (b)(1) to apply only to frst 
assistants. And three Presidents have, without congres-
sional objection, submitted the nominations of 112 individu-
als who were serving as acting offcers under subsections 
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(a)(2) and (a)(3). The Board contends that this “historical 
practice” is entitled to “signifcant weight” because the 
FVRA “concern[s] the allocation of power between two 
elected branches of Government.” Brief for Petitioner 49 
(quoting NLRB v. Noel Canning, 573 U. S. 513, 524 (2014); 
internal quotation marks omitted). 

“[H]istorical practice” is too grand a title for the Board's 
evidence. The FVRA was not enacted until 1998, and the 
112 nominations that the Board cites make up less than two 
percent of the thousands of nominations to positions in exec-
utive agencies that the Senate has considered in the years 
since its passage. Even the guidance documents the Board 
cites paid the matter little attention; both made conclusory 
statements about subsection (b)(1), with no analysis. 

In this context, Congress's failure to speak up does not 
fairly imply that it has acquiesced in the Board's interpreta-
tion. See Zuber v. Allen, 396 U. S. 168, 185, n. 21 (1969); 
Alexander v. Sandoval, 532 U. S. 275, 292 (2001). The Sen-
ate may not have noticed that certain nominees were serving 
as acting offcers in violation of the FVRA, or it may have 
chosen not to reject a qualifed candidate just to make a point 
about compliance with the statute. Either is at least as 
plausible as the theory that the Legislature's inaction refects 
considered acceptance of the Executive's practice. 

Our decision in Noel Canning—the chief opinion on which 
the Board relies—is a sharp contrast. That case dealt with 
the President's constitutional authority under the Recess 
Appointments Clause, an issue that has attracted intense at-
tention and written analysis from Presidents, Attorneys 
General, and the Senate. 573 U. S., at 539–549. The volu-
minous historical record dated back to “the beginning of the 
Republic,” and included “thousands of intra-session recess 
appointments.” Id., at 526, 529. That the chronicle of the 
Recess Appointments Clause weighed heavily in Noel Can-
ning offers no support to the Board here. 
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III 

Applying the FVRA to this case is straightforward. Solo-
mon was appointed as acting general counsel under subsec-
tion (a)(3). Once the President submitted his nomination to 
fll that position in a permanent capacity, subsection (b)(1) 
prohibited him from continuing his acting service. This 
does not mean that the duties of general counsel to the 
NLRB needed to go unperformed; the President could have 
appointed another person to serve as the acting offcer in 
Solomon's place. And he had a wide array of individuals to 
choose from: any one of the approximately 250 senior NLRB 
employees or the hundreds of individuals in PAS positions 
throughout the Government. The President, however, did 
not do so, and Solomon's continued service violated the 
FVRA. Accordingly, the judgment of the Court of Appeals 
is affrmed. 

It is so ordered. 

APPENDIX 

Section 3345 of the FVRA provides: 
“(a) If an offcer of an Executive agency (including the Ex-

ecutive Offce of the President, and other than the Govern-
ment Accountability Offce) whose appointment to offce is 
required to be made by the President, by and with the advice 
and consent of the Senate, dies, resigns, or is otherwise un-
able to perform the functions and duties of the offce— 

(1) the frst assistant to the offce of such offcer shall per-
form the functions and duties of the offce temporarily in an 
acting capacity subject to the time limitations of section 
3346; 

(2) notwithstanding paragraph (1), the President (and only 
the President) may direct a person who serves in an offce 
for which appointment is required to be made by the Presi-
dent, by and with the advice and consent of the Senate, to 
perform the functions and duties of the vacant offce tempo-
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rarily in an acting capacity subject to the time limitations of 
section 3346; or 

(3) notwithstanding paragraph (1), the President (and only 
the President) may direct an offcer or employee of such Ex-
ecutive agency to perform the functions and duties of the 
vacant offce temporarily in an acting capacity, subject to the 
time limitations of section 3346, if— 

(A) during the 365-day period preceding the date of death, 
resignation, or beginning of inability to serve of the applica-
ble offcer, the offcer or employee served in a position in 
such agency for not less than 90 days; and 

(B) the rate of pay for the position described under 
subparagraph (A) is equal to or greater than the minimum 
rate of pay payable for a position at GS–15 of the General 
Schedule. 

(b)(1) Notwithstanding subsection (a)(1), a person may not 
serve as an acting offcer for an offce under this section, if— 

(A) during the 365-day period preceding the date of the 
death, resignation, or beginning of inability to serve, such 
person— 

(i) did not serve in the position of frst assistant to the 
offce of such offcer; or 

(ii) served in the position of frst assistant to the offce of 
such offcer for less than 90 days; and 

(B) the President submits a nomination of such person to 
the Senate for appointment to such offce. 

(2) Paragraph (1) shall not apply to any person if— 
(A) such person is serving as the frst assistant to the of-

fce of an offcer described under subsection (a); 
(B) the offce of such frst assistant is an offce for which 

appointment is required to be made by the President, by and 
with the advice and consent of the Senate; and 

(C) the Senate has approved the appointment of such per-
son to such offce. 

(c)(1) Notwithstanding subsection (a)(1), the President 
(and only the President) may direct an offcer who is nomi-
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nated by the President for reappointment for an additional 
term to the same offce in an Executive department without 
a break in service, to continue to serve in that offce subject 
to the time limitations in section 3346, until such time as 
the Senate has acted to confrm or reject the nomination, 
notwithstanding adjournment sine die. 

(2) For purposes of this section and sections 3346, 3347, 
3348, 3349, 3349a, and 3349d, the expiration of a term of offce is 
an inability to perform the functions and duties of such offce.” 

Justice Thomas, concurring. 

I join the opinion of the Court because it correctly inter-
prets the Federal Vacancies Reform Act of 1998 (FVRA), 5 
U. S. C. § 3345 et seq. The dissent's conclusion that the 
FVRA authorized the appointment in this case, however, im-
plicates an important constitutional question that the Court's 
interpretation does not: Whether directing Lafe Solomon to 
serve as acting general counsel of the National Labor Rela-
tions Board (NLRB or Board), without the advice and con-
sent of the Senate, complied with the Constitution. I write 
separately to explain my view that the Appointments Clause 
likely prohibited Solomon's appointment. 

I 

The Appointments Clause prescribes the exclusive process 
by which the President may appoint “offcers of the United 
States.” United States v. Germaine, 99 U. S. 508, 510 
(1879); accord, Buckley v. Valeo, 424 U. S. 1, 132 (1976) (per 
curiam) (“[A]ll offcers of the United States are to be ap-
pointed in accordance with the Clause . . . . No class or type 
of offcer is excluded because of its special functions”). It 
provides that the President 

“shall nominate, and by and with the Advice and Con-
sent of the Senate, shall appoint Ambassadors, other 
public Ministers and Consuls, Judges of the supreme 
Court, and all other Offcers of the United States, whose 
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Appointments are not herein otherwise provided for, 
and which shall be established by Law: but the Congress 
may by Law vest the Appointment of such inferior Off-
cers, as they think proper, in the President alone, in the 
Courts of Law, or in the Heads of Departments.” U. S. 
Const., Art. II, § 2, cl. 2. 

“[F]or purposes of appointment,” the Clause divides all 
offcers into two classes—“inferior offcers” and noninferior 
offcers, which we have long denominated “principal” offcers. 
Germaine, supra, at 509, 511. Principal offcers must be ap-
pointed by the President by and with the advice and consent 
of the Senate. See Edmond v. United States, 520 U. S. 651, 
660 (1997). That process “is also the default manner of ap-
pointment for inferior offcers.” Ibid. But the Clause pro-
vides a limited exception for the appointment of inferior of-
fcers: Congress may “by Law” authorize the President, the 
head of an executive department, or a court of law to appoint 
inferior offcers without the advice and consent of the Sen-
ate. Ibid. 

The FVRA governs the process by which the President 
may temporarily fll a vacancy in an Executive Branch offce 
normally occupied by an offcer of the United States. As 
relevant in this case, when a vacancy arises, the President may 
“direct” an offcial to “perform the functions and duties of the 
. . . offce temporarily.” 5 U. S. C. §§ 3345(a)(2), (3). That of-
fcial may be an offcer previously appointed by the President 
and confrmed by the Senate to any offce, or certain high-
ranking employees of the agency in which the vacancy arose. 
Ibid. The FVRA does not, however, require the President to 
seek the advice and consent of the Senate before directing the 
offcial to perform the functions of the vacant offce. 

When the President “direct[s]” someone to serve as an of-
fcer pursuant to the FVRA, he is “appoint[ing]” that person 
as an “offcer of the United States” within the meaning of 
the Appointments Clause. Around the time of the framing, 
the verb “appoint” meant “[t]o establish any thing by de-
cree,” 1 S. Johnson, A Dictionary of the English Language 
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(def. 3) (6th ed. 1785); T. Sheridan, A Complete Dictionary of 
the English Language (To Appoint) (6th ed. 1796), or “[t]o 
allot, assign, or designate,” 1 N. Webster, An American Dic-
tionary of the English Language (def. 3) (1828). When the 
President “direct[s]” a person to serve as an acting offcer, 
he is “assign[ing]” or “designat[ing]” that person to serve as 
an offcer. 

The FVRA authorizes the President to appoint both infe-
rior and principal offcers without frst obtaining the advice 
and consent of the Senate. Appointing inferior offcers in 
this manner raises no constitutional problems. That is be-
cause the Appointments Clause authorizes Congress to enact 
“Law[s],” like the FVRA, “vest[ing] the Appointment of such 
inferior Offcers . . . in the President alone.” Appointing 
principal offcers under the FVRA, however, raises grave 
constitutional concerns because the Appointments Clause 
forbids the President to appoint principal offcers without 
the advice and consent of the Senate. 

II 
Because we interpret the FVRA to forbid Solomon's ap-

pointment in this case, we need not confront these concerns. 
But the dissent's contrary interpretation necessarily raises 
the question whether that appointment complied with the 
requirements of the Appointments Clause. That inquiry 
turns on two considerations: (1) whether the general counsel 
of the NLRB is an “Offce[r] of the United States” within the 
meaning of the Appointments Clause and, if so, (2) whether 
he is a principal offcer who can be appointed only by and 
with the advice and consent of the Senate.1 In my view, the 

1 That Solomon was appointed “temporarily” to serve as acting general 
counsel does not change the analysis. I do not think the structural pro-
tections of the Appointments Clause can be avoided based on such trivial 
distinctions. Solomon served for more than three years in an offce lim-
ited by statute to a 4-year term, and he exercised all of the statutory 
duties of that offce. 29 U. S. C. § 153(d). There was thus nothing “spe-
cial and temporary” about Solomon's appointment. United States v. 
Eaton, 169 U. S. 331, 343 (1898). 
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general counsel plainly is an offcer of the United States. I 
also think he is likely a principal offcer. 

A 

As an initial matter, the NLRB's general counsel is an “of-
fcer of the United States” whose appointment is governed 
by the Appointments Clause. “Extensive evidence sug-
gests” that, at the time of the framing, this phrase was un-
derstood to encompass “all federal offcials with respon-
sibility for an ongoing statutory duty.” Mascott, Who Are 
“Offcers of the United States”? 70 Stan. L. Rev. 443, 564; 
see also Offcers of the United States Within the Meaning of 
the Appointments Clause, 31 Op. OLC 73, 77 (2007) (an of-
fcer of the United States was originally understood to be 
an offcial who “hold[s] a position with delegated sovereign 
authority” and whose offce was “ ̀ continuing,' ” rather than 
“ ̀ incidental' ” or “ad hoc”). And this Court has previously 
held that an “Offcer of the United States” is “any appointee 
exercising signifcant authority pursuant to the laws of the 
United States.” Buckley, 424 U. S., at 126; see also Free 
Enterprise Fund v. Public Company Accounting Over-
sight Bd., 561 U. S. 477, 539–540 (2010) (Breyer, J., 
dissenting) (collecting cases addressing who counts as an 
offcer). 

The general counsel is an offcer of the United States 
under both the probable original meaning of the Clause and 
this Court's precedents. He is charged by statute with car-
rying out signifcant duties. He “exercise[s] general super-
vision over all attorneys employed by the Board . . . and 
over the offcers and employees in the regional offces.” 29 
U. S. C. § 153(d). He has “fnal authority, on behalf of the 
Board, in respect of the investigation of charges and issuance 
of complaints . . . and in respect of the prosecution of such 
complaints before the Board.” Ibid. The general counsel 
is effectively the Nation's labor-law prosecutor and is there-
fore an offcer of the United States. See Edmond, 520 U. S., 
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at 666 (treating the general counsel of the Department of 
Transportation as an offcer). 

B 

Although a closer question, the general counsel also is 
likely a principal offcer. In Edmond, we explained that an 
“ ̀ inferior' ” offcer is one “whose work is directed and 
supervised at some level by others who were appointed by 
Presidential nomination with the advice and consent of the 
Senate.” Id., at 663. That view is consistent with the 
original meaning of the term and with the practices of the 
early Congresses. See id., at 663–664; Morrison v. Olson, 
487 U. S. 654, 719–721 (1988) (Scalia, J., dissenting); see also, 
e. g., Sheridan, supra (Inferiour); 1 Johnson, supra (Inferiour 
(def. 2)); 1 Webster, supra (Inferior).2 By contrast, a prin-
cipal offcer is one who has no superior other than the 
President. 

The general counsel of the NLRB appears to satisfy that 
defnition. Before 1947, the Board “controlled not only the 
fling of complaints, but their prosecution and adjudication” 
as well. NLRB v. Food & Commercial Workers, 484 U. S. 
112, 117 (1987). The Labor Management Relations Act, 
1947, ch. 120, 61 Stat. 136, however, “effected an important 
change” in the NLRB's structure by “separat[ing] the prose-
cuting from the adjudicating function, to place the former in 
the General Counsel, and to make him an independent offcial 
appointed by the President.” Lewis v. NLRB, 357 U. S. 10, 

2 In Morrison, the Court used a multifactor test to determine whether 
an independent counsel under the Ethics in Government Act of 1978, 28 
U. S. C. §§ 49, 591 (1982 ed., Supp. V), was an “inferior offcer.” 487 U. S., 
at 671–672. Although we did not explicitly overrule Morrison in Ed-
mond, it is diffcult to see how Morrison's nebulous approach survived 
our opinion in Edmond. Edmond is also consistent with the Constitu-
tion's original meaning and therefore should guide our view of the 
principal-inferior distinction. See Calabresi & Lawson, The Unitary Ex-
ecutive, Jurisdiction Stripping, and the Hamdan Opinions: A Textualist 
Response to Justice Scalia, 107 Colum. L. Rev. 1002, 1018–1019 (2007). 
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16, n. 10 (1958). Congress thus separated the NLRB into 
“two independent branches,” Food & Commercial Workers, 
484 U. S., at 129, and made the general counsel “independent 
of the Board's supervision and review,” id., at 118; see also 
id., at 129 (Congress “decided to place the General Counsel 
within the agency, but to make the offce independent of the 
Board's authority”). Moreover, the general counsel's prose-
cutorial decisions are unreviewable by either the Board or 
the Judiciary. NLRB v. Sears, Roebuck & Co., 421 U. S. 132, 
138 (1975); Vaca v. Sipes, 386 U. S. 171, 182 (1967). 

Although the Board has power to defne some of the gen-
eral counsel's duties, see 29 U. S. C. § 153(d), and the general 
counsel represents the Board in certain judicial proceedings, 
see Higgins, Labor Czars—Commissars—Keeping Women in 
the Kitchen—The Purpose and Effects of the Administrative 
Changes Made by Taft-Hartley, 47 Cath. U. L. Rev. 941, 967 
(1998), the statute does not give the Board the power to re-
move him or otherwise generally to control his activities, see 
Edmond, supra, at 664 (“The power to remove offcers, we 
have recognized, is a powerful tool for control”); see also 
Free Enterprise Fund, supra, at 510 (holding that executive 
offcials were inferior offcers in large part because they were 
subject to a superior's removal). Because it appears that 
the general counsel answers to no offcer inferior to the Pres-
ident, he is likely a principal offcer.3 Accordingly, the Presi-
dent likely could not lawfully have appointed Solomon to 
serve in that role without frst obtaining the advice and con-
sent of the Senate. 

III 

I recognize that the “burdens on governmental processes” 
that the Appointments Clause imposes may “often seem 
clumsy, inefficient, even unworkable.” INS v. Chadha, 
462 U. S. 919, 959 (1983). Granting the President unilateral 

3 I think the general counsel would likely qualify as a principal offcer 
even under Morrison v. Olson, 487 U. S. 654 (1988). See id., at 671–672. 
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power to fll vacancies in high offces might contribute to 
more effcient Government. But the Appointments Clause 
is not an empty formality. Although the Framers recog-
nized the potential value of leaving the selection of offcers 
to “one man of discernment” rather than to a fractious, multi-
member body, see The Federalist No. 76, p. 510 (J. Cooke ed. 
1961), they also recognized the serious risk for abuse and 
corruption posed by permitting one person to fll every offce 
in the Government, see id., at 513; 3 J. Story, Commentaries 
on the Constitution of the United States § 1524, p. 376 (1833). 
The Framers “had lived under a form of government that 
permitted arbitrary governmental acts to go unchecked,” 
Chadha, supra, at 959, and they knew that liberty could be 
preserved only by ensuring that the powers of Government 
would never be consolidated in one body, see The Federalist 
No. 51, p. 348. They thus empowered the Senate to confrm 
principal offcers on the view that “the necessity of its co-
operation in the business of appointments will be a consider-
able and salutary restraint upon the conduct of” the Presi-
dent. The Federalist No. 76, at 514; 3 Story, supra, § 1525, 
at 376–377. We cannot cast aside the separation of powers 
and the Appointments Clause's important check on executive 
power for the sake of administrative convenience or eff-
ciency. See Bowsher v. Synar, 478 U. S. 714, 736 (1986). 

That the Senate voluntarily relinquished its advice-and-
consent power in the FVRA does not make this end-run 
around the Appointments Clause constitutional. The 
Clause, like all of the Constitution's structural provisions, “is 
designed frst and foremost not to look after the interests of 
the respective branches, but to protect individual liberty.” 
NLRB v. Noel Canning, 573 U. S. 513, 571 (2014) (Scalia, J., 
concurring in judgment) (internal quotation marks and 
bracket omitted). It is therefore irrelevant that “ the 
encroached-upon branch approves the encroachment.” Free 
Enterprise Fund, supra, at 497 (internal quotation marks 
omitted). “Neither Congress nor the Executive can agree 
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to waive” the structural provisions of the Constitution any 
more than they could agree to disregard an enumerated 
right. Freytag v. Commissioner, 501 U. S. 868, 880 (1991). 
The Judicial Branch must be most vigilant in guarding the 
separation between the political powers precisely when those 
powers collude to avoid the structural constraints of our 
Constitution. 

* * * 

Courts inevitably will be called upon to determine 
whether the Constitution permits the appointment of princi-
pal offcers pursuant to the FVRA without Senate confrma-
tion. But here, the proper interpretation of the FVRA bars 
the appointment. 

Justice Sotomayor, with whom Justice Ginsburg 
joins, dissenting. 

Many high-level offces in the Executive Branch may be 
flled only by a person who has been nominated to the posi-
tion by the President and confrmed by the Senate. The 
Federal Vacancies Reform Act of 1998 (FVRA) cedes the 
Senate's confrmation authority, partially and on a temporary 
basis, to allow executive agencies to continue to function 
when one of those high-level offces becomes vacant. It au-
thorizes certain categories of offcials to perform the duties 
of vacant offces on an acting basis. One of its provisions 
pulls back that authorization when an offcial has been nomi-
nated to fll the vacant offce on a permanent basis. The 
scope of that provision is at issue here. I agree with the 
Court that the provision applies to frst assistants to a vacant 
offce who serve as acting offcials automatically, by opera-
tion of the FVRA. I disagree with the Court's conclusion 
that the provision also applies to other offcials who may 
serve as acting offcials if the President directs them to serve 
in that capacity. The Court gives the provision a broader 
reach than the text can bear with no support from the 
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history of, or practice under, the FVRA. I respectfully 
dissent. 

I 

As the Court explains, the FVRA governs vacancies in 
offces held by persons “whose appointment to offce is re-
quired to be made by the President, by and with the advice 
and consent of the Senate.” 5 U. S. C. § 3345(a). These are 
known as PAS offces. When an offcial in a PAS offce “dies, 
resigns, or is otherwise unable to perform the functions and 
duties of the offce” the FVRA steps in. Ibid.; see also 
§ 3345(c)(2) (an “expiration of a term of offce” makes an offcial 
unable “to perform the functions and duties” of the offce). 

Section 3345 of the FVRA authorizes four categories of 
offcials to perform the duties of a vacant offce. Subsection 
(a)(1) contains a default rule: The “frst assistant to the of-
fce” automatically assumes the vacant offce and performs 
“the functions and duties of the offce temporarily in an act-
ing capacity.” § 3345(a)(1). Subsections (a)(2), (a)(3), and 
(c)(1) authorize the President to override that default rule. 
The President may direct a person already confrmed by the 
Senate to a PAS offce to serve as the acting offcer. See 
§ 3345(a)(2). The President may direct certain senior off-
cials in the same agency to serve as the acting offcer. See 
§ 3345(a)(3). Or the President may direct a person whose 
Senate-confrmed term in the offce has expired and who has 
been nominated to a subsequent term in that same offce to 
serve as the acting offcer until the Senate acts on the nomi-
nation. See § 3345(c)(1). 

Subsection (b)(1) takes away this authorization in a specifc 
situation. It provides that, “[n]otwithstanding subsection 
(a)(1)”—the frst assistant default rule—a person may not 
serve as an acting offcial while nominated to fll the offce if 
the person was not the frst assistant to the offce for at least 
90 of the 365 days preceding the vacancy. § 3345(b)(1). The 
prohibition in subsection (b)(1) does not apply to a person 
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serving as the Senate-confrmed frst assistant to the vacant 
offce. See § 3345(b)(2). 

II 

In my view, the text, purpose, and history of the FVRA 
make clear that the prohibition in subsection (b)(1) applies 
only to a frst assistant who performs the duties of a vacant 
offce under subsection (a)(1). 

A 

As the Court observes, subsection (b)(1) contains some po-
tentially broad language. The provision specifes when “a 
person may not serve as an acting offcer for an offce under 
this section”—that is, § 3345. The words “person” and “this 
section,” taken in isolation, could signal that the prohibition 
applies to subsections (a)(1), (a)(2), (a)(3), and (c)(1) and thus 
covers all acting offcials. But context matters. And here, 
the context cabins those words and gives subsection (b)(1) a 
more limited reach. 

The text of subsection (b)(1) contains a clear signal that its 
prohibition applies only to frst assistants who automatically 
assume a vacant offce under subsection (a)(1): It begins with 
the clause “[n]otwithstanding subsection (a)(1).” A notwith-
standing clause identifes a potential confict between two or 
more provisions and specifes which provision will prevail. 
Under the familiar expressio unius est exclusio alterius in-
terpretive canon, the choice to single out subsection (a)(1)— 
and only subsection (a)(1)—in this notwithstanding clause 
strongly suggests that the prohibition reaches, and conficts 
with, subsection (a)(1), and only subsection (a)(1). 

The rest of § 3345 confrms this conclusion. The prohibi-
tion in subsection (b)(1) establishes who may not perform 
the duties of a vacant offce. In doing so, it introduces a 
potential confict with subsections (a)(1), (a)(2), (a)(3), and 
(c)(1), which identify four categories of persons who may per-
form the duties of a vacant offce. By stating that its prohi-
bition applies “[n]otwithstanding subsection (a)(1),” subsec-
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tion (b)(1) expressly states that its prohibition takes 
precedence over the default rule set out in subsection (a)(1). 
The omission of any reference to subsections (a)(2), (a)(3), 
and (c)(1), in spite of the parallel potential for confict with 
those subsections, suggests that the omission was a “ ̀ delib-
erate choice, not inadvertence.' ” Bruesewitz v. Wyeth LLC, 
562 U. S. 223, 232–233 (2011) (quoting Barnhart v. Peabody 
Coal Co., 537 U. S. 149, 168 (2003)). That choice means that 
subsection (b)(1) trumps subsection (a)(1) but not subsections 
(a)(2), (a)(3), and (c)(1). 

Nothing about a notwithstanding clause renders it imper-
vious to this established rule of statutory interpretation. 
The Court says that the rule has less force in the context of 
a notwithstanding clause because such a clause “confrms 
rather than constrains” the breadth of the provision to which 
it is attached. Ante, at 302. But the breadth of the 
attached provision is precisely the question here, and the 
clause's specifc reference to subsection (a)(1) and only sub-
section (a)(1) strongly supports reading the attached prohibi-
tion to limit only subsection (a)(1). See Preseault v. ICC, 
494 U. S. 1, 13–14 (1990) (a reference to “ `this Act' ” in a 
notwithstanding clause limited the scope of the attached pro-
vision (emphasis deleted)). 

The Court claims that the reference to subsection (a)(1) 
may serve a different purpose. In its view, the reference 
might instead demonstrate a congressional concern that a 
confict between subsection (b)(1) and subsection (a)(1) would 
be “quite likely to arise” or “particularly diffcult to resolve.” 
Ante, at 302. A closer examination does not bear out this 
hypothesis. 

The text itself refutes the theory that subsection (b)(1) is 
more likely to confict with subsection (a)(1) than the other 
subsections. The prohibition in subsection (b)(1) does not 
apply to a person who served as the frst assistant to the 
vacant offce for more than 90 days in the year before the 
vacancy arose, § 3345(b)(1)(A), or who serves as a Senate-
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confrmed frst assistant to the offce, § 3345(b)(2). A person 
serving under subsection (a)(1)—by defnition, only a frst 
assistant—has a leg up in meeting those conditions and 
avoiding subsection (b)(1)'s prohibition altogether. Those 
serving under subsections (a)(2), (a)(3), and (c)(1)—PAS off-
cials, senior agency offcials, or offcials whose terms in the 
vacant offce have expired—do not. The prohibition in sub-
section (b)(1) is thus more likely, not less likely, to confict 
with subsections (a)(2), (a)(3), and (c)(1). 

And true enough, subsection (a)(1) sets out an automatic 
rule under which the frst assistant assumes acting status 
upon a vacancy, whereas subsections (a)(2), (a)(3), and (c)(1) 
set out conditional rules, under which the President may 
choose to direct other offcials to assume acting status. But 
that distinction makes no difference when asking whether a 
confict between subsections (b)(1) and (a)(1) would be harder 
to resolve without guidance than a confict between subsec-
tion (b)(1) and the other subsections. In stating who may 
not assume acting status, subsection (b)(1) conficts equally 
with the rules about who may assume acting status set out 
in subsections (a)(1), (a)(2), (a)(3), and (c)(1). The reference 
to subsection (a)(1) in subsection (b)(1)'s notwithstanding 
clause thus cannot be understood as a means to resolve a 
particularly vexing confict. The same confict exists for all 
four categories. 

Indeed, the Court's explanations make the notwithstand-
ing clause in subsection (b)(1) superfuous. If the notwith-
standing clause serves only to confrm the breadth of subsec-
tion (b)(1) and singles out subsection (a)(1) to address a 
confict shared equally by other subsections, then it does no 
real work. The clause could be deleted without changing 
the meaning of subsection (b)(1), as the Court all but admits. 
See ante, at 303. 

Worse still, a broad interpretation of subsection (b)(1) ren-
ders subsection (c)(1) superfuous. Under subsection (c)(1), 
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the President may designate a person whose term in an offce 
has expired and who has been nominated to a subsequent 
term to serve as the acting offcial. It is unlikely, even im-
plausible, that a person who serves out a set term will have 
served as the frst assistant to her own offce during the year 
before her term expired. Yet subsection (b)(1) requires 
such service before a person can serve as both an acting off-
cial and a nominee.1 As a result, if subsection (b)(1) applies 
to all acting offcials, it would prohibit what subsection (c)(1) 
expressly permits: acting service by a person nominated by 
the President to serve out a consecutive Senate-confrmed 
term in the vacant offce. That is no way to read a statute. 

Not a problem, the Court says. “[S]ubsection (b)(1) has 
no effect on (c)(1)” because subsection (c)(1) contains a spe-
cifc rule about acting service by a nominee for a second term 
that, under ordinary principles of statutory interpretation, 
controls over the general rule governing acting service by 
a nominee in subsection (b)(1). Ante, at 304. The Court's 
reasoning on this point undercuts its opening claim that the 
words “person” and “under this section” in subsection (b)(1) 
must refer to “anyone who performs acting duties under the 
FVRA.” Ante, at 300. And it underscores why the “[n]ot-
withstanding subsection (a)(1)” clause in subsection (b)(1) is 
superfuous under the Court's reading. The general au-
thorization of acting service by a frst assistant in subsection 
(a)(1) would yield to the specifc prohibition on acting service 
by certain nominees in subsection (b)(1) even without the 
notwithstanding clause.2 

1 Subsection (b)(2)'s exception would not apply, as a person “nominated 
. . . for reappointment for an additional term to the same offce . . . without 
a break in service,” 5 U. S. C. § 3345(c)(1), will of course not be a Senate-
confrmed frst assistant to that offce. 

2 SW General offers a different response that a person directed to per-
form the duties of a vacant offce under subsection (c)(1) does not “serve 
as an acting offcer,” § 3345(b)(1). See Tr. of Oral Arg. 30. This also 
misses the mark. Like subsections (a)(1), (a)(2), and (a)(3), subsection 
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In contrast, reading subsection (b)(1) to apply only to a 
frst assistant serving as an acting offcial under subsection 
(a)(1) renders no other provision superfuous. The Court 
reasons that subsection (b)(2)(A)'s reference to a person 
“serving as the frst assistant to the offce” would be super-
fuous if subsection (b)(1) applies only to frst assistants serv-
ing under subsection (a)(1). See ante, at 304. But recall 
that subsection (b)(2) creates an exception to subsection 
(b)(1). Subsection (b)(1) provides that a person cannot serve 
as an acting offcial while nominated if that person was not 
the frst assistant to the vacant offce for at least 90 of the 
365 days before the vacancy arose. Subsection (b)(2) states 
that those requirements do “not apply to” current Senate-
confrmed frst assistants. Put another way, subsection 
(b)(1) imposes requirements based on a person's past service, 
and subsection (b)(2) lifts those requirements based on a per-
son's current service. The reference in subsection (b)(2)(A) 
to a person “serving as the frst assistant to the offce” is 
thus necessary to convey the relevant time period of the 
service that triggers the exception to subsection (b)(1). 

B 

The events leading up to and following the enactment of 
the FVRA further support interpreting subsection (b)(1) to 
apply only to frst assistants serving under subsection (a)(1). 

(c)(1) is located in § 3345, titled, “Acting offcer.” Div. C, § 151(b), 112 Stat. 
2681–611. Like those subsections, it addresses who may fll a vacant of-
fce. See 5 U. S. C. § 3345(c)(2). And like those subsections, it expressly 
subjects service to the time limits in § 3346, which apply to “the person 
serving as an acting offcer as described under section 3345.” § 3346(a). 
Moreover, relegating offcials directed to serve under subsection (c)(1) to 
some statutorily unnamed, non-acting offcial status would muddle other 
provisions of the FVRA. See § 3347(a) (making §§ 3345 and 3346 “the 
exclusive means for temporarily authorizing an acting offcial” to serve in 
a PAS offce); § 3349(a)(2) (requiring reporting of “the name of any person 
serving in an acting capacity and the date such service began immediately 
upon the designation”). 
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First, nothing in the legislative history of the FVRA indi-
cates that subsection (b)(1) was enacted as a broad prohibi-
tion on acting service by all nominees. Under the Vacancies 
Act of 1868, the FVRA's predecessor, the frst assistant to a 
vacant offce served as the acting offcial unless the President 
directed another PAS offcial to do so. See Act of July 23, 
1868, ch. 227, 15 Stat. 168–169. The Act did not prohibit any 
person, frst assistant or otherwise, from serving as an acting 
offcial while nominated to fll the offce. This structure re-
mained in place for over a century. 

The events that prompted the FVRA's enactment confrm, 
in line with the reading above, that the Act altered this pre-
existing structure to prohibit certain frst assistants from 
serving in an acting capacity while nominated to the vacant 
offce. The service of one acting offcial, Bill Lann Lee, was 
the turning point in a broader, long-running dispute between 
the political branches over Executive Branch compliance 
with the Vacancies Act of 1868. In 1997, Lee was brought 
into the Department of Justice to serve as the Acting Assist-
ant Attorney General for the Civil Rights Division after his 
nomination to the position failed. He continued to serve in 
an acting capacity after he was renominated to the position. 
The decision to bring Lee in to serve in the Department of 
Justice after his failed nomination led to strong congressional 
criticism. See, e. g., Letter from A. Fois, Assistant Attorney 
General, Offce of Legislative Affairs, to Sen. S. Thurmond, 
pp. 3–4 (Feb. 24, 1998). Subsection (b)(1) addresses the Lee 
incident and prevents its recurrence. See S. Rep. No. 105– 
250, p. 13 (1998) (explaining that an earlier version of subsec-
tion (b)(1) “prevent[s] manipulation of frst assistants to in-
clude persons highly unlikely to be career offcials”). It bars 
a frst assistant from serving under subsection (a)(1) while 
nominated unless the person was the frst assistant for a sig-
nifcant period of time before the vacancy arose (90 of the 
previous 365 days) or the person is the Senate-confrmed frst 
assistant to the vacant offce. 
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In contrast, there is no indication of an intent to depart 
further from the century-old practice under the Vacancies 
Act of 1868 and prohibit acting service by other offcials nom-
inated to a vacant offce. No one has identifed congres-
sional statements expressing concern with such service or 
calling for a broader prohibition. Indeed, an earlier version 
of subsection (b)(1) unquestionably applied only to frst as-
sistants serving under subsection (a)(1), even though the bill 
permitted the President to designate a PAS offcial as the 
acting offcial instead of the frst assistant. See id., at 25. 
The legislative history does not document the reason for the 
changes to this subsection. The Court suggests that an un-
spoken congressional compromise led to an expanded subsec-
tion (b)(1). Ante, at 306–307. While the compromise it hy-
pothesizes is possible, no evidence supports it, and the 
absence of any hint that the compromise was hoped for dur-
ing the development of or debate on the FVRA means that 
it is not probable. 

Second, under the Court's reading of subsection (b)(1), the 
Executive Branch began violating the FVRA almost immedi-
ately after its enactment. Within months, the Department 
of Justice's Offce of Legal Counsel (OLC) advised Executive 
Branch agencies that the prohibition in subsection (b)(1) “ap-
plies only to persons who serve as acting offcers by virtue 
of having been the frst assistant to the offce.” Guidance 
on Application of Federal Vacancies Reform Act of 1998, 23 
Op. OLC 60, 64 (1999). The Government Accountability Of-
fce, tasked with aiding congressional enforcement of the 
FVRA, later reached the same conclusion. See Letter from 
C. Joyner, Dir., Strategic Issues, to F. Thompson, Chairman, 
U. S. Senate Committee on Governmental Affairs, Subject: 
Eligibility Criteria for Individuals To Temporarily Fill Va-
cant Positions Under the Federal Vacancies Reform Act 
of 1998, pp. 3–4 (GAO–01–468R, Feb. 23, 2001). Since the 
enactment of the FVRA, the Senate has received over 100 
nominations of persons who continued to serve in an acting 
capacity after their nomination but had not satisfed the con-
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ditions in subsection (b)(1) for acting service by a nominee. 
See App. A to Brief for United States. 

And yet, this legion of would-be violations prompted no 
response. No evidence suggests that the Senate reacted by 
requiring any of those nominees to cease their acting service. 
Cf. Pet. for Cert. 28–29 (citing objections raised after the 
decision below). The failure to object is all the more glaring 
in light of the enforcement mechanism written into the 
FVRA. Section 3349 requires each Executive Branch 
agency to “immediately” notify the Comptroller General, 
who heads the Government Accountability Offce, and both 
Houses of Congress of “a vacancy . . . and the date such 
vacancy occurred,” “the name of any person serving in an 
acting capacity and the date such service began,” “the name 
of any person nominated to the Senate to fll the vacancy 
and the date such nomination is submitted,” and the date a 
nomination is acted upon. This provision leaves no doubt 
that Congress had all the information it needed to object to 
any FVRA violations it perceived. 

Congressional silence in the face of a decade-plus practice 
of giving subsection (b)(1) a narrow reach casts serious doubt 
on the broader interpretation. It indicates that Congress, 
like the Executive Branch, interpreted subsection (b)(1) in 
line with its text to reach only frst assistants to the vacant 
offce serving pursuant to subsection (a)(1). 

* * * 

The FVRA prohibits a limited set of acting offcials—non-
Senate-confrmed frst assistants who serve under subsection 
(a)(1) and did not serve as the frst assistant to the vacant 
offce for at least 90 of the 365 days before the vacancy 
arose—from performing the duties of a vacant offce while 
also serving as the President's nominee to fll that offce. 
Reading the provision more broadly to apply to all acting 
offcials disregards the full text of the FVRA and fnds no 
support in its purpose or history. The Court prefers that 
reading. I respectfully dissent. 
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In 2003, petitioners (collectively, SCA) notifed respondents (collectively, 
First Quality) that their adult incontinence products infringed an SCA 
patent. First Quality responded that its own patent antedated SCA's 
patent and made it invalid. In 2004, SCA sought reexamination of its 
patent in light of First Quality's patent, and in 2007, the Patent and 
Trademark Offce confrmed the SCA patent's validity. SCA sued First 
Quality for patent infringement in 2010. The District Court granted 
summary judgment to First Quality on the grounds of equitable estoppel 
and laches. While SCA's appeal was pending, this Court held that 
laches could not preclude a claim for damages incurred within the Copy-
right Act's 3-year limitations period. Petrella v. Metro-Goldwyn-
Mayer, Inc., 572 U. S. 663, 667. A Federal Circuit panel nevertheless 
affrmed the District Court's laches holding based on Circuit precedent, 
which permitted laches to be asserted against a claim for damages in-
curred within the Patent Act's 6-year limitations period, 35 U. S. C. 
§ 286. The en banc court reheard the case in light of Petrella and reaf-
frmed the original panel's laches holding. 

Held: Laches cannot be invoked as a defense against a claim for damages 
brought within § 286's 6-year limitations period. Pp. 333–346. 

(a) Petrella's holding rested on both separation-of-powers principles 
and the traditional role of laches in equity. A statute of limitations 
refects a congressional decision that timeliness is better judged by a 
hard and fast rule instead of a case-specifc judicial determination. 
Applying laches within a limitations period specifed by Congress would 
give judges a “legislation-overriding” role that exceeds the Judiciary's 
power. 572 U. S., at 680. Moreover, applying laches within a limita-
tions period would clash with the gap-flling purpose for which the de-
fense developed in the equity courts. Pp. 333–335. 

(b) Petrella's reasoning easily fts § 286. There, the Court found in 
the Copyright Act's language a congressional judgment that a claim fled 
within three years of accrual cannot be dismissed on timeliness grounds. 
572 U. S., at 677. By that same logic, § 286 of the Patent Act represents 
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Congress's judgment that a patentee may recover damages for any in-
fringement committed within six years of the fling of the claim. 

First Quality contends that this case differs from Petrella because a 
true statute of limitations runs forward from the date a cause of action 
accrues, whereas § 286's limitations period runs backward from the fl-
ing of the complaint. However, Petrella repeatedly characterized the 
Copyright Act's limitations period as running backward from the date 
the suit was fled. First Quality also contends that a true statute of 
limitations begins to run when the plaintiff discovers a cause of action, 
which is not the case with § 286's limitations period, but ordinarily, a 
statute of limitations begins to run on the date that the claim accrues, 
not when the cause of action is discovered. Pp. 336–338. 

(c) The Federal Circuit based its decision on the idea that § 282 of the 
Patent Act, which provides for “defenses in any action involving the 
validity or infringement of a patent,” creates an exception to § 286 by 
codifying laches as such a defense, and First Quality argues that laches 
is a defense within § 282(b)(1) based on “unenforceability.” Even 
assuming that § 282(b)(1) incorporates a laches defense of some dimen-
sion, it does not necessarily follow that the defense may be invoked to 
bar a claim for damages incurred within the period set out in § 286. 
Indeed, it would be exceedingly unusual, if not unprecedented, if Con-
gress chose to include in the Patent Act both a statute of limitations for 
damages and a laches provision applicable to a damages claim. Neither 
the Federal Circuit, nor any party, has identifed a single federal statute 
that provides such dual protection against untimely claims. Pp. 338–339. 

(d) The Federal Circuit and First Quality rely on lower court patent 
cases decided before the 1952 Patent Act to argue that § 282 codifed a 
pre-1952 practice of permitting laches to be asserted against damages 
claims. But the most prominent feature of the relevant legal landscape 
at that time was the well-established rule that laches cannot be invoked 
to bar a claim for damages incurred within a limitations period specifed 
by Congress. In light of this rule, which Petrella confrmed and re-
stated, 572 U. S., at 678, nothing less than a broad and unambiguous 
consensus of lower court decisions could support the inference that 
§ 282(b)(1) codifes a very different patent-law-specifc rule. Pp. 339–340. 

(e) The Federal Circuit and First Quality rely on three types of cases: 
(1) pre-1938 equity cases; (2) pre-1938 claims at law; and (3) cases de-
cided after the merger of law and equity in 1938. None of these estab-
lishes a broad, unambiguous consensus in favor of applying laches to 
damages claims in the patent context. 
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Many of the pre-1938 equity cases do not even reveal whether the 
plaintiff asked for damages, and of the cases in which damages were 
sought, many merely suggest in dicta that laches might limit damages. 
The handful of cases that apply laches against a damages claim are too 
few to establish a settled, national consensus. In any event, the most 
that can possibly be gathered from a pre-1938 equity case is that laches 
could defeat a damages claim in an equity court, not that the defense 
could entirely prevent a patentee from recovering damages. 

Similarly, even if all three pre-1938 cases at law cited by First Quality 
squarely held that laches could be applied to a damages claim within the 
limitations period, that number would be insuffcient to overcome the 
presumption that Congress legislates against the background of general 
common-law principles. First Quality argues that the small number of 
cases at law should not count against its position because there were few 
patent cases brought at law after 1870, but it is First Quality's burden to 
show that Congress departed from the traditional common-law rule. 

As for the post-1938 patent case law, there is scant evidence support-
ing First Quality's claim that courts continued to apply laches to dam-
ages claims after the merger of law and equity. Only two Courts of 
Appeals held that laches could bar a damages claim, and that does not 
constitute a settled, uniform practice of applying laches to damages 
claims. Pp. 341–345. 

(f ) First Quality's additional arguments are unconvincing and do not 
require extended discussion. It points to post-1952 Court of Appeals 
decisions holding that laches can be invoked as a defense against a dam-
ages claim, but nothing that Congress has done since 1952 has altered 
§ 282's meaning. As for the various policy arguments presented here, 
this Court cannot overrule Congress's judgment based on its own policy 
views. Pp. 345–346. 

807 F. 3d 1311, vacated in part and remanded. 

Alito, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Thomas, Ginsburg, Sotomayor, and Kagan, JJ., joined. 
Breyer, J., fled a dissenting opinion, post, p. 346. 

Martin J. Black argued the cause for petitioners. With 
him on the briefs were Kevin M. Flannery, Teri-Lynn A. 
Evans, Sharon K. Gagliardi, G. Eric Brunstad, Jr., and 
Stephanos Bibas. 

Seth P. Waxman argued the cause for respondents. With 
him on the brief were Thomas G. Saunders, Matthew Guar-
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nieri, Jason D. Hirsch, Hanna A. Baek, Mark C. Fleming, 
Kenneth P. George, Charles R. Macedo, and Mark Berkowitz.* 

Justice Alito delivered the opinion of the Court. 

We return to a subject that we addressed in Petrella 
v. Metro-Goldwyn-Mayer, Inc., 572 U. S. 663 (2014): the 
relationship between the equitable defense of laches and 
claims for damages that are brought within the time al-
lowed by a statute of limitations. In Petrella, we held that 
laches cannot preclude a claim for damages incurred 
within the Copyright Act's 3-year limitations period. Id., at 
667. “[L]aches,” we explained, “cannot be invoked to bar 
legal relief” “in [the] face of a statute of limitations en-
acted by Congress.” Id., at 679. The question in this case 

*Briefs of amici curiae urging reversal were fled for Alliance of Inven-
tor Groups by John R. Hutchins, Erik C. Kane, and Mark A. Chapman; 
for the American Intellectual Property Law Association by Nancy J. 
Mertzel and Denise W. DeFranco; for ART+COM Innovationpool GmbH 
by Rosemary J. Piergiovanni; for Medinol Ltd. by Richard H. Pildes, E. 
Joshua Rosenkranz, and Monte Cooper; and for Law Professors by Ariel 
N. Lavinbuk. 

Briefs of amici curiae urging affrmance were fled for Cook Medical 
LLC by Dominic P. Zanfardino and Danielle C. Gillen; for Dell et al. by 
John Thorne, Gregory G. Rapawy, Ariela M. Migdal, Thomas C. Power, 
Krishnendu Gupta, Anthony Peterman, Thomas A. Brown, and Michele 
K. Connors; for the Electronic Frontier Foundation et al. by Vera Ranieri 
and Charles Duan; for the Intellectual Property Owners Association by 
Gregory A. Castanias, Sasha Mayergoyz, Kevin H. Rhodes, and Steven W. 
Miller; for Johnson & Johnson et al. by Gregory L. Diskant and Eugene 
M. Gelernter; for Roche Molecular Systems, Inc., by Kevin E. Noonan and 
Kevin A. Marks; and for the Washington Legal Foundation by Richard 
A. Samp. 

Briefs of amici curiae were fled for the American Bar Association by 
Paulette Brown, Donika P. Pentcheva, and Thomas L. Stoll; for Askelad-
den LLC by Kevin J. Culligan and Brian T. Burgess; for Briggs & Strat-
ton Corp. et al. by Matthew M. Wolf; for the Intellectual Property Law 
Association of Chicago by Margaret M. Duncan, Michael V. O'Shaugh-
nessy, and Charles W. Shifey; and for Universal Remote Control, Inc., by 
Alan Federbush and Douglas A. Miro. 



332 SCA HYGIENE PRODUCTS AKTIEBOLAG v. FIRST 
QUALITY BABY PRODUCTS, LLC 

Opinion of the Court 

is whether Petrella's reasoning applies to a similar pro-
vision of the Patent Act, 35 U. S. C. § 286. We hold that it 
does. 

I 

Petitioners SCA Hygiene Products Aktiebolag and SCA 
Personal Care, Inc. (collectively, SCA), manufacture and sell 
adult incontinence products. In October 2003, SCA sent a 
letter to respondents (collectively, First Quality), alleging 
that First Quality was making and selling products that in-
fringed SCA's rights under U. S. Patent No. 6,375,646 B1 
('646 patent). App. 54a. First Quality responded that one 
of its patents—U. S. Patent No. 5,415,649 (Watanabe pat-
ent)—antedated the '646 patent and revealed “the same 
diaper construction.” Id., at 53a. As a result, First 
Quality maintained, the '646 patent was invalid and could 
not support an infringement claim. Ibid. SCA sent First 
Quality no further correspondence regarding the '646 patent, 
and First Quality proceeded to develop and market its 
products. 

In July 2004, without notifying First Quality, SCA asked 
the Patent and Trademark Offce (PTO) to initiate a reexami-
nation proceeding to determine whether the '646 patent was 
valid in light of the Watanabe patent. Id., at 49a–51a. 
Three years later, in March 2007, the PTO issued a certifcate 
confrming the validity of the '646 patent. 

In August 2010, SCA fled this patent-infringement action 
against First Quality. First Quality moved for summary 
judgment based on laches and equitable estoppel, and the 
District Court granted that motion on both grounds. 2013 
WL 3776173, *12 (WD Ky., July 16, 2013). 

SCA appealed to the Federal Circuit, but before the Fed-
eral Circuit panel issued its decision, this Court decided Pe-
trella. The panel nevertheless held, based on a Federal Cir-
cuit precedent, A. C. Aukerman Co. v. R. L. Chaides Constr. 
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Co., 960 F. 2d 1020 (1992) (en banc), that SCA's claims were 
barred by laches.1 

The Federal Circuit then reheard the case en banc in order 
to reconsider Aukerman in light of Petrella. But in a 6-to-
5 decision, the en banc court reaffrmed Aukerman's holding 
that laches can be asserted to defeat a claim for damages 
incurred within the 6-year period set out in the Patent Act. 
As it had in Aukerman, the en banc court concluded that 
Congress, in enacting the Patent Act, had “codifed a laches 
defense” that “barred recovery of legal remedies.” 807 
F. 3d 1311, 1323–1329 (2015). Judge Hughes, joined by four 
other judges, dissented.2 Id., at 1333–1342 (opinion concur-
ring in part and dissenting in part). We granted certiorari. 
578 U. S. 959 (2016). 

II 

Laches is “a defense developed by courts of equity” to pro-
tect defendants against “unreasonable, prejudicial delay in 
commencing suit.” Petrella, supra, at 678, 667. See also 1 
D. Dobbs, Law of Remedies § 2.3(5), p. 89 (2d ed. 1993) 
(Dobbs) (“The equitable doctrine of laches bars the plaintiff 
whose unreasonable delay in prosecuting a claim or protect-
ing a right has worked a prejudice to the defendant”). Be-
fore the separate systems of law and equity were merged in 
1938, the ordinary rule was that laches was available only 

1 The panel reversed the District Court's holding on equitable estoppel, 
concluding that there are genuine disputes of material fact relating to that 
defense. 767 F. 3d 1339, 1351 (2014). 

2 The dissenting judges concurred in the portion of the majority opinion 
relating to the application of laches to equitable relief. 807 F. 3d, at 1334, 
n. 1 (opinion of Hughes, J.); see also id., at 1331–1333 (majority opinion). 
We do not address that aspect of the Federal Circuit's judgment. Nor do 
we address the Federal Circuit's reversal of the District Court's equitable 
estoppel holding. Id., at 1333 (reinstating original panel holding on equi-
table estoppel). 
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in equity courts.3 See County of Oneida v. Oneida Indian 
Nation of N. Y., 470 U. S. 226, 244, n. 16 (1985). This case 
turns on the application of the defense to a claim for dam-
ages, a quintessential legal remedy. We discussed this sub-
ject at length in Petrella. 

Petrella arose out of a copyright dispute relating to the 
flm Raging Bull. 572 U. S., at 673. The Copyright Act's 
statute of limitations requires a copyright holder claiming 
infringement to fle suit “within three years after the claim 
accrued.” 17 U. S. C. § 507(b). In Petrella, the plaintiff 
sought relief for alleged acts of infringement that accrued 
within that 3-year period, but the lower courts nevertheless 
held that laches barred her claims. See Petrella v. Metro-
Goldwyn-Mayer, Inc., 695 F. 3d 946 (CA9 2012). We re-
versed, holding that laches cannot defeat a damages claim 
brought within the period prescribed by the Copyright Act's 
statute of limitations. Petrella, 572 U. S., at 677–680. And 
in so holding, we spoke in broad terms. See id., at 679 (“[I]n 
[the] face of a statute of limitations enacted by Congress, 
laches cannot be invoked to bar legal relief”). 

Petrella's holding rested on both separation-of-powers 
principles and the traditional role of laches in equity. 
Laches provides a shield against untimely claims, id., at 685, 
and statutes of limitations serve a similar function. When 
Congress enacts a statute of limitations, it speaks directly to 
the issue of timeliness and provides a rule for determining 
whether a claim is timely enough to permit relief. Id., at 
677. The enactment of a statute of limitations necessarily 
refects a congressional decision that the timeliness of cov-
ered claims is better judged on the basis of a generally hard 

3 “The federal courts always had equity powers as well as law power, 
but they operated, until the Federal Rules of Civil Procedure, by distinctly 
separating equity cases and even had separate equity rules.” 1 Dobbs 
§ 2.6(1), at 148, n. 2; see also Gulfstream Aerospace Corp. v. Mayacamas 
Corp., 485 U. S. 271, 279 (1988). It is in this sense that we refer in this 
opinion to federal courts as equity or law courts. 
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and fast rule rather than the sort of case-specifc judicial de-
termination that occurs when a laches defense is asserted. 
Therefore, applying laches within a limitations period speci-
fied by Congress would give judges a “ legislation-
overriding” role that is beyond the Judiciary's power. Id., 
at 680. As we stressed in Petrella, “courts are not at liberty 
to jettison Congress' judgment on the timeliness of suit.” 
Id., at 667. 

Applying laches within the limitations period would also 
clash with the purpose for which the defense developed in 
the equity courts. As Petrella recounted, the “principal ap-
plication” of laches “was, and remains, to claims of an 
equitable cast for which the Legislature has provided no 
fxed time limitation.” Id., at 678; see also R. Weaver, E. 
Shoben, & M. Kelly, Principles of Remedies Law 21 (2d ed. 
2011); 1 Dobbs § 2.4(4), at 104; 1 J. Story, Commentaries on 
Equity Jurisprudence § 55(a), p. 73 (2d ed. 1839). Laches is 
a gap-flling doctrine, and where there is a statute of limi-
tations, there is no gap to fll.4 Petrella, supra, at 680– 
681; see also 1 Dobbs § 2.4(4), at 108 (“[I]f the plaintiff 
has done only what she is permitted to do by statute, and 
has not misled the defendant [so as to trigger equitable 
estoppel], the basis for barring the plaintiff seems to have 
disappeared”). 

With Petrella's principles in mind, we turn to the present 
dispute. 

4 The dissent argues that there is a “gap” in the statutory scheme be-
cause the Patent Act's statute of limitations might permit a patentee to 
wait until an infringing product has become successful before suing for 
infringement. Post, at 347–348 (opinion of Breyer, J.). We rejected a 
version of this argument in Petrella, 572 U. S., at 682–683, and we do so 
here. The dissent's argument implies that, insofar as the lack of a laches 
defense could produce policy outcomes judges deem undesirable, there is 
a “gap” for laches to fll, notwithstanding the presence of a statute of 
limitations. That is precisely the kind of “legislation-overriding” judicial 
role that Petrella rightly disclaimed. Id., at 680. 
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III 

A 

Although the relevant statutory provisions in Petrella and 
this case are worded differently, Petrella's reasoning easily 
fts the provision at issue here. As noted, the statute in 
Petrella precludes a civil action for copyright infringement 
“unless it is commenced within three years after the claim 
accrued.” 17 U. S. C. § 507(b). We saw in this language a 
congressional judgment that a claim fled within three years 
of accrual cannot be dismissed on timeliness grounds. 572 
U. S., at 677; see also id., at 680–681. 

The same reasoning applies in this case. Section 286 of 
the Patent Act provides: “Except as otherwise provided by 
law, no recovery shall be had for any infringement committed 
more than six years prior to the fling of the complaint or 
counterclaim for infringement in the action.” By the logic 
of Petrella, we infer that this provision represents a judg-
ment by Congress that a patentee may recover damages for 
any infringement committed within six years of the fling of 
the claim. 

B 

First Quality contends that this case differs from Petrella 
because § 286 of the Patent Act is not a true statute of limita-
tions. A true statute of limitations, we are told, “runs for-
ward from the date a cause of action accrues,” but § 286 
“runs backward from the time of suit.” Brief for Respond-
ents 41. 

Petrella cannot reasonably be distinguished on this 
ground. First Quality thinks it critical that § 286 “runs 
backward from the time of suit,” Brief for Respondents 41, 
but Petrella described the Copyright Act's statute of limita-
tions in almost identical terms. We said that this provision 
“allows plaintiffs . . . to gain retrospective relief running 
only three years back from the date the complaint was fled.” 
572 U. S., at 672 (emphasis added). See also id., at 677 (“[A] 
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successful plaintiff can gain retrospective relief only three 
years back from the time of suit”). And we described the 
Copyright Act's statute of limitations as “a three-year look-
back limitations period.” Id., at 670. 

First Quality contends that the application of a true stat-
ute of limitations, like the defense of laches (but unlike § 286), 
takes into account the fairness of permitting the adjudication 
of a particular plaintiff 's claim. First Quality argues as fol-
lows: “When Congress enacts [a true statute of limitations], 
it can be viewed as having made a considered judgment 
about how much delay may occur after a plaintiff knows of a 
cause of action (i. e., after accrual) before the plaintiff must 
bring suit—thus potentially leaving no room for judges to 
evaluate the reasonableness of a plaintiff 's delay on a case-
by-case basis under laches.” Brief for Respondents 42. 
According to First Quality, § 286 of the Patent Act is differ-
ent because it “turns only on when the infringer is sued, 
regardless of when the patentee learned of the infringe-
ment.” Ibid. 

This argument misunderstands the way in which statutes 
of limitations generally work. First Quality says that the 
accrual of a claim, the event that triggers the running of a 
statute of limitations, occurs when “a plaintiff knows of a 
cause of action,” ibid., but that is not ordinarily true. As 
we wrote in Petrella, “[a] claim ordinarily accrues `when [a] 
plaintiff has a complete and present cause of action.' ” 572 
U. S., at 670; see Graham County Soil & Water Conserva-
tion Dist. v. United States ex rel. Wilson, 545 U. S. 409, 418– 
419 (2005). While some claims are subject to a “discovery 
rule” under which the limitations period begins when the 
plaintiff discovers or should have discovered the injury giv-
ing rise to the claim, that is not a universal feature of stat-
utes of limitations. See, e. g., ibid. (limitations period in 31 
U. S. C. § 3731(b)(1) begins to run when the cause of action 
accrues); TRW Inc. v. Andrews, 534 U. S. 19, 28 (2001) (same 
with regard to 15 U. S. C. § 1681p). And in Petrella, we spe-
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cifcally noted that “we have not passed on the question” 
whether the Copyright Act's statute of limitations is gov-
erned by such a rule. 572 U. S., at 670, n. 4. 

For these reasons, Petrella cannot be dismissed as applica-
ble only to what First Quality regards as true statutes of 
limitations. At least for present purposes, nothing depends 
on this debatable taxonomy. Compare Automobile Workers 
v. Hoosier Cardinal Corp., 383 U. S. 696, 704 (1966) (describ-
ing § 286 as “enacting a uniform period of limitations”); 1 
Dobbs § 2.4(4), at 107, and n. 33 (same), with A. Stucki Co. v. 
Buckeye Steel Castings Co., 963 F. 2d 360, 363, n. 3 (CA Fed. 
1992) (Section 286 “is not, strictly speaking, a statute of limi-
tations”); Standard Oil Co. v. Nippon Shokubai Kagaku Co., 
Ltd., 754 F. 2d 345, 348 (CA Fed. 1985) (“[Section] 286 cannot 
properly be called a `statute of limitations' in the sense that 
it defeats the right to bring suit”). 

C 

The Federal Circuit based its decision on a different foot-
ing. Section 286 of the Patent Act begins with the phrase 
“[e]xcept as otherwise provided by law,” and according to the 
Federal Circuit, § 282 of the Act is a provision that provides 
otherwise. In its view, § 282 creates an exception to § 286 
by codifying laches as a defense to all patent-infringement 
claims, including claims for damages suffered within § 286's 
6-year period. 807 F. 3d, at 1329–1330. Section 282(b), 
which does not specifcally mention laches, provides in rele-
vant part as follows: 

“The following shall be defenses in any action involving 
the validity or infringement of a patent and shall be 
pleaded: 

“(1) Noninfringement, absence of liability for infringe-
ment or unenforceability.” 

The en banc majority below never identifed which word 
or phrase in § 282 codifes laches as a defense, but First Qual-
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ity argues that laches falls within § 282(b)(1) because laches 
is a defense based on “unenforceability.” Brief for Respond-
ents 28–33. 

SCA disputes this interpretation of § 282(b)(1), arguing 
that laches does not make a patent categorically unenforce-
able. Reply Brief 6–8; see Aukerman, 960 F. 2d, at 1030 
(“Recognition of laches as a defense . . . does not affect the 
general enforceability of the patent against others”). We 
need not decide this question. Even if we assume for the 
sake of argument that § 282(b)(1) incorporates a laches de-
fense of some dimension, it does not necessarily follow that 
this defense may be invoked to bar a claim for damages in-
curred within the period set out in § 286. Indeed, it would 
be exceedingly unusual, if not unprecedented, if Congress 
chose to include in the Patent Act both a statute of limita-
tions for damages and a laches provision applicable to a dam-
ages claim. Neither the Federal Circuit, nor First Quality, 
nor any of First Quality's amici has identifed a single fed-
eral statute that provides such dual protection against un-
timely claims. 

D 

In holding that Congress codified a damages-limiting 
laches defense, the Federal Circuit relied on patent cases de-
cided by the lower courts prior to the enactment of the Pat-
ent Act. After surveying these cases, the Federal Circuit 
concluded that by 1952 there was a well-established practice 
of applying laches to such damages claims and that Congress, 
in adopting § 282, must have chosen to codify such a defense 
in § 282(b)(1). 807 F. 3d, at 1321–1329. First Quality now 
presses a similar argument. We have closely examined the 
cases on which the Federal Circuit and First Quality rely, 
and we fnd that they are insuffcient to support the sug-
gested interpretation of the Patent Act. The most promi-
nent feature of the relevant legal landscape at the time of 
enactment of the Patent Act was the well-established gen-
eral rule, often repeated by this Court, that laches cannot be 
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invoked to bar a claim for damages incurred within a limita-
tions period specifed by Congress. See Holmberg v. Arm-
brecht, 327 U. S. 392, 395 (1946) (“If Congress explicitly puts 
a limit upon the time for enforcing a right which it created, 
there is an end of the matter”); United States v. Mack, 295 
U. S. 480, 489 (1935) (“Laches within the term of the statute 
of limitations is no defense at law”); Wehrman v. Conklin, 
155 U. S. 314, 326 (1894) (“Though a good defense in equity, 
laches is no defense at law. If the plaintiff at law has 
brought his action within the period fxed by the statute of 
limitations, no court can deprive him of his right to pro-
ceed”); Cross v. Allen, 141 U. S. 528, 537 (1891) (“So long 
as the demands secured were not barred by the statute of 
limitations, there could be no laches in prosecuting a suit”). 
Petrella confrmed and restated this longstanding rule. 572 
U. S., at 678 (“[T]his Court has cautioned against invoking 
laches to bar legal relief”). If Congress examined the rele-
vant legal landscape when it adopted 35 U. S. C. § 282, it 
could not have missed our cases endorsing this general rule. 

The Federal Circuit and First Quality dismiss the signif-
cance of this Court's many reiterations of the general rule 
because they were not made in patent cases. But as the 
dissenters below noted, “[p]atent law is governed by the 
same common-law principles, methods of statutory interpre-
tation, and procedural rules as other areas of civil litigation.” 
807 F. 3d, at 1333 (opinion of Hughes, J.). 

In light of the general rule regarding the relationship be-
tween laches and statutes of limitations, nothing less than a 
broad and unambiguous consensus of lower court decisions 
could support the inference that § 282(b)(1) codifes a very 
different patent-law-specifc rule. No such consensus is to 
be found.5 

5 Because we conclude that First Quality fails to show that there was a 
special laches rule in the patent context, we need not address whether it 
is ever reasonable to assume that Congress legislated against the back-
ground of a lower court consensus rather than the contrary decisions of 
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IV 

The pre-1952 cases on which First Quality relies fall into 
three groups: (1) cases decided by equity courts before 1938; 
(2) cases decided by law courts before 1938; and (3) cases 
decided after the merger of equity and law in 1938. We will 
discuss each group separately. 

A 

Pre-1938 Equity Cases 

The pre-1938 equity cases are unpersuasive for several, 
often overlapping reasons. Many do not even reveal 
whether the plaintiff asked for damages. Indeed, some say 
nothing at all about the form of relief that was sought, see, 
e. g., Cummings v. Wilson & Willard Mfg. Co., 4 F. 2d 453 
(CA9 1925), and others state only that the plaintiff wanted 
an accounting of profts, e. g., Westco-Chippewa Pump Co. v. 
Delaware Elec. & Supply Co., 64 F. 2d 185, 186 (CA3 1933); 
Wolf Mineral Process Corp. v. Minerals Separation North 
Am. Corp., 18 F. 2d 483, 484 (CA4 1927). The equitable rem-
edy of an accounting, however, was not the same as damages. 
The remedy of damages seeks to compensate the victim for 
its loss, whereas the remedy of an accounting, which Con-
gress abolished in the patent context in 1946,6 sought dis-
gorgement of ill-gotten profts. See Birdsall v. Coolidge, 93 
U. S. 64, 68–69 (1876); 1 Dobbs § 4.3(5), at 611 (“Accounting 
holds the defendant liable for his profts, not for damages”); 
A. Walker, Patent Laws § 573, p. 401 (1886) (distinguishing 
between the two remedies); G. Curtis, Law of Patents 

this Court. Cf. 807 F. 3d, at 1338 (opinion of Hughes, J.) (“For even if 
there were differing views in the lower [federal] courts, it would be nearly 
impossible to conclude that there was a uniform understanding of the com-
mon law that was inconsistent with Supreme Court precedent. In our 
judicial system, the Supreme Court's understanding is controlling”). 

6 See 60 Stat. 778; see also Aro Mfg. Co. v. Convertible Top Replacement 
Co., 377 U. S. 476, 505 (1964). 
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§ 341(a), p. 461 (4th ed. 1873); 2 J. Pomeroy, Equitable Reme-
dies § 568, p. 977 (1905). 

First Quality argues that courts sometimes used the term 
“accounting” imprecisely to refer to both an accounting of 
profts and a calculation of damages, Brief for Respondents 
19–20, but even if that is true, this loose usage shows only 
that a reference to “accounting” might refer to damages. 
For that reason, the Federal Circuit did not rely on cases 
seeking only an accounting, 807 F. 3d, at 1326, n. 7, and we 
likewise exclude such cases from our analysis. 

Turning to the cases that actually refer to damages, we 
note that many of the cases merely suggest in dicta that 
laches might limit recovery of damages. See, e. g., Hartford-
Empire Co. v. Swindell Bros., 96 F. 2d 227, 233, modifed on 
reh'g, 99 F. 2d 61 (CA4 1938). Such dicta “settles nothing.” 
Jama v. Immigration and Customs Enforcement, 543 U. S. 
335, 351, n. 12 (2005). See also Hartford Underwriters Ins. 
Co. v. Union Planters Bank, N. A., 530 U. S. 1, 9–10 (2000); 
Metropolitan Stevedore Co. v. Rambo, 515 U. S. 291, 300 (1995). 

As for the cases in which laches was actually held to bar 
a claim for damages, e. g., Wolf, Sayer & Heller v. United 
States Slicing Mach. Co., 261 F. 195, 197–198 (CA7 1919); 
A. R. Mosler & Co. v. Lurie, 209 F. 364, 369–370 (CA2 1913), 
these cases are too few to establish a settled, national con-
sensus. See Hartford Underwriters, supra, at 10. 

Moreover, the most that can possibly be gathered from a 
pre-1938 equity case is that laches could defeat a damages 
claim in an equity court, not that the defense could entirely 
prevent a patentee from recovering damages. Before 1870, 
a patentee wishing to obtain both an injunction against fu-
ture infringement and damages for past infringement was 
required to bring two suits, one in an equity court (where 
injunctive relief but not damages was available), and one in 
a court of law (where damages but not injunctive relief could 
be sought). See Beauchamp, The First Patent Litigation 
Explosion, 125 Yale L. J. 848, 913–914 (2016). To rectify this 
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situation, Congress enacted a law in 1870 authorizing equity 
courts to award damages in patent-infringement actions. 
Rev. Stat. § 4921. And although statutes of limitations did 
not generally apply in equity, Congress in 1897 enacted a 
statute that, like the current § 286, imposed a 6-year limita-
tions period for damages claims and made that statute appli-
cable in both law and equity. § 6, 29 Stat. 694. Pointing to 
cases decided between 1897 and 1938 in which an equity 
court permitted a defendant in an infringement case to in-
voke the defense of laches, First Quality contends that Con-
gress, aware of these cases, assumed that the 1952 Act would 
likewise allow a defendant in an infringement case to claim 
laches with respect to a claim for damages occurring within 
a limitations period. 

This argument overlooks the fact that a patentee, during 
the period in question, could always sue for damages in law, 
where the equitable doctrine of laches did not apply, and could 
thus avoid any possible laches defense. Thus, accepting First 
Quality's argument would not return patentees to the position 
they held from 1897 to 1938. Instead, it would go much fur-
ther and permit laches entirely to defeat claims like SCA's.7 

B 

Pre-1938 Claims at Law 

First Quality cites three Court of Appeals cases in which 
laches was raised in a proceeding at law and in which, accord-
ing to First Quality, the defense was held to bar a damages 
claim. See Universal Coin Lock Co. v. American Sanitary 
Lock Co., 104 F. 2d 781 (CA7 1939); Banker v. Ford Motor 
Co., 69 F. 2d 665 (CA3 1934); Ford v. Huff, 296 F. 652 (CA5 
1924). But even if all of these cases squarely held that 

7 The dissent misunderstands this point and thinks that we dismiss the 
relevance of the equity cases because they applied laches “to equitable 
claims without statutes of limitations.” Post, at 350. But we are well 
aware that a statute of limitations applied in equity when these cases 
arose. See supra this page. 
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laches could be applied to a damages claim at law within the 
limitations period, they would still constitute only a handful 
of decisions out of the corpus of pre-1952 patent cases, and 
that would not be enough to overcome the presumption that 
Congress legislates against the background of general 
common-law principles. See H. McClintock, Handbook of 
the Principles of Equity § 28, p. 75 (2d ed. 1948) (“The major-
ity of the courts which have considered the question have 
refused to enjoin an action at law on the ground of the laches 
of the plaintiff at law”). 

In any event, these cases, like the equity cases, offer 
minimal support for First Quality's position. Not one of 
these cases even mentions the statute of limitations. One 
of the three, Ford, is not even a patent-infringement case; 
it is a breach-of-contract case arising out of a patent 
dispute, 296 F., at 654, and it is unclear whether the ground 
for decision was laches or equitable estoppel. See 807 
F. 3d, at 1340 (opinion of Hughes, J.). Another, Univer-
sal Coin, applied laches to a legal damages claim with-
out any analysis of the propriety of doing so. 104 F. 2d, 
at 783. 

First Quality protests that the paucity of supporting cases 
at law should not count against its argument since very few 
patent-infringement cases were brought at law after 1870. 
Brief for Respondents 25–26. But the fact remains that it 
is First Quality's burden to show that Congress departed 
from the traditional common-law rule highlighted in our 
cases.8 

C 

Post-Merger Cases 

First Quality claims that courts continued to apply laches 
to damages claims after the merger of law and equity in 1938, 

8 For the same reason, the dissent misses the mark when it demands 
that we cite cases “holding that laches could not bar a patent claim for 
damages.” Post, at 352. 
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but First Quality's evidence is scant. During this period, 
two Courts of Appeals stated in dicta that laches could bar 
legal damages claims. See Chicago Pneumatic Tool Co. v. 
Hughes Tool Co., 192 F. 2d 620, 625 (CA10 1951); Shaffer v. 
Rector Well Equip. Co., 155 F. 2d 344, 347 (CA5 1946). And 
two others actually held that laches could bar a damages 
claim. See, e. g., Brennan v. Hawley Prods. Co., 182 F. 2d 
945, 948 (CA7 1950); Lukens Steel Co. v. American Locomo-
tive Co., 197 F. 2d 939, 941 (CA2 1952) (alternative holding). 
This does not constitute a settled, uniform practice of apply-
ing laches to damages claims. 

After surveying the pre-1952 case law, we are not con-
vinced that Congress, in enacting § 282 of the Patent Act, 
departed from the general rule regarding the application of 
laches to damages suffered within the time for fling suit set 
out in a statute of limitations. 

V 

First Quality's additional arguments do not require ex-
tended discussion. First Quality points to post-1952 Court 
of Appeals decisions holding that laches can be invoked as a 
defense against a damages claim. Noting that Congress has 
amended § 282 without altering the “ ̀ unenforceability' ” lan-
guage that is said to incorporate a laches defense, First Qual-
ity contends that Congress has implicitly ratifed these deci-
sions. Brief for Respondents 35–36. 

We reject this argument. Nothing that Congress has 
done since 1952 has altered the meaning of § 282. See Cen-
tral Bank of Denver, N. A. v. First Interstate Bank of Den-
ver, N. A., 511 U. S. 164, 186 (1994); West Virginia Univ. 
Hospitals, Inc. v. Casey, 499 U. S. 83, 100, 101, and n. 7 (1991). 

First Quality and its supporting amici also make various 
policy arguments, but we cannot overrule Congress's judg-
ment based on our own policy views. We note, however, as 
we did in Petrella, that the doctrine of equitable estoppel 
provides protection against some of the problems that First 
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Quality highlights, namely, unscrupulous patentees inducing 
potential targets of infringement suits to invest in the pro-
duction of arguably infringing products. 572 U. S., at 684– 
685. Indeed, the Federal Circuit held that there are genuine 
disputes of material fact as to whether equitable estoppel 
bars First Quality's claims in this very case. See 807 F. 3d, 
at 1333. 

* * * 

Laches cannot be interposed as a defense against damages 
where the infringement occurred within the period pre-
scribed by § 286. The judgment of the Court of Appeals is 
vacated in part, and the case is remanded for further pro-
ceedings consistent with this opinion. 

It is so ordered. 

Justice Breyer, dissenting. 

Laches is a doctrine that bars a plaintiff 's claim when there 
has been unreasonable, prejudicial delay in commencing suit. 
See 1 D. Dobbs, Law of Remedies § 2.3(5), p. 89 (2d ed. 1993). 
The question before us is whether a court can apply this 
doctrine in a patent infringement action for damages 
brought within the statute of limitations. The Court holds 
that a court cannot. Laches, it says, is a “gap-flling doc-
trine,” generally applicable where there is no statute of limi-
tations. But the 1952 Patent Act contains a statute of limi-
tations. Hence there is “no gap to fll.” Ante, at 335. 

In my view, however, the majority has ignored the fact 
that, despite the 1952 Act's statute of limitations, there re-
mains a “gap” to fll. See infra, at 347–348. Laches flls 
this gap. And for more than a century courts with virtual 
unanimity have applied laches in patent damages cases. 
Congress, when it wrote the 1952 statute, was aware of and 
intended to codify that judicial practice. I fear that the ma-
jority, in ignoring this legal history, opens a new “gap” 
in the patent law, threatening harmful and unfair legal 
consequences. 
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I 

Consider the relevant statutory language. Section 286 of 
the Patent Act says: “Except as otherwise provided by law, 
no recovery shall be had for any infringement committed 
more than six years prior to the fling of the complaint or 
counterclaim for infringement in the action.” 35 U. S. C. 
§ 286 (emphasis added). Section 282 says what the word 
“otherwise” means. It tells us that “unenforceability” shall 
be a defense “in any action involving the validity or infringe-
ment of a patent.” § 282(b) (emphasis added). 

Two features of this statutory language are important. 
First, the limitations provision, unlike those in many other 
statutes, does not set forth a period of time in which to sue, 
beginning when a claim accrues and then expiring some time 
later. (The False Claims Act, for example, gives a plaintiff 
six years from the date of the violation or three years from 
the date of discovery to fle his suit, 31 U. S. C. § 3731(b).) 
Rather, it permits a patentee to sue at any time after an 
infringement takes place. It simply limits damages to those 
caused within the preceding six years. That means that a 
patentee, after learning of a possible infringement in year 1, 
might wait until year 10 or year 15 or year 20 to bring a 
lawsuit. And if he wins, he can collect damages for the pre-
ceding six years of infringement. 

This fact creates a gap. Why? Because a patentee might 
wait for a decade or more while the infringer (who perhaps 
does not know or believe he is an infringer) invests heavily 
in the development of the infringing product (of which the 
patentee's invention could be only a small component), while 
evidence that the infringer might use to, say, show the patent 
is invalid disappears with time. Then, if the product is a 
success, the patentee can bring his lawsuit, hoping to collect 
a signifcant recovery. And if business-related circum-
stances make it diffcult or impossible for the infringer to 
abandon its use of the patented invention (i. e., if the in-
fringer is “locked in”), then the patentee can keep bringing 



348 SCA HYGIENE PRODUCTS AKTIEBOLAG v. FIRST 
QUALITY BABY PRODUCTS, LLC 

Breyer, J., dissenting 

lawsuits, say, in year 10 (collecting damages from years 4 
through 10), in year 16 (collecting damages from years 10 
through 16), and in year 20 (collecting any remaining dam-
ages). The possibility of this type of outcome reveals a 
“gap.” Laches works to fll the gap by barring recovery 
when the patentee unreasonably and prejudicially delays 
suit. 

Second, the Patent Act's language strongly suggests that 
Congress, when writing the statutory provisions before us, 
intended to permit courts to continue to use laches to fll this 
gap. The statute says that there are “except[ions]” to its 6-
year damages limitation rule. It lists “unenforceability” as 
one of those exceptions. At common law, the word “unen-
forceability” had a meaning that encompassed laches. See, 
e. g., United States v. New Orleans Pacifc R. Co., 248 U. S. 
507, 511 (1919) (considering whether an agreement “had be-
come unenforceable by reason of inexcusable laches”). We 
often read statutes as incorporating common-law meanings. 
See Neder v. United States, 527 U. S. 1, 21 (1999). And here 
there are good reasons for doing so. For one thing, the prin-
cipal technical drafter of the Patent Act (in a commentary 
upon which this Court has previously relied, e. g., Warner-
Jenkinson Co. v. Hilton Davis Chemical Co., 520 U. S. 17, 28 
(1997)) stated that § 282 was meant to codify “equitable de-
fenses such as laches.” P. Federico, Commentary on the 
New Patent Act, 35 U. S. C. A. 1, 55 (West 1954). For an-
other thing, there is a long history of prior case law that 
shows with crystal clarity that Congress intended the stat-
ute to keep laches as a defense. 

II 

The pre-1952 case law that I shall discuss is directly rele-
vant because, as this Court has recognized, the 1952 Patent 
Act was primarily intended to codify existing law. See Halo 
Electronics v. Pulse Electronics, Inc., 579 U. S. 93, 100 
(2016); accord, H. R. Rep. No. 1923, 82d Cong., 2d Sess., 3 
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(1952) (stating that the “main purpose” of the Patent Act was 
“codifcation and enactment” of existing law); 98 Cong. Rec. 
9323 (1952) (drafter of the Act stating that it was generally 
intended to “codif[y] the present patent laws”). 

Now consider the existing law that the Patent Act's draft-
ers intended the Act to refect. The decisions that fnd or 
say or hold that laches can bar monetary relief in patent 
infringement actions stretch in a virtually unbroken chain 
from the late 19th century through the Patent Act's enact-
ment in 1952. They number in the dozens and include every 
federal appeals court to have considered the matter. (We 
have found only two contrary decisions, both from the same 
District Court: Thorpe v. Wm. Filene's Sons Co., 40 F. 2d 
269 (Mass. 1930); and Concord v. Norton, 16 F. 477 (CC 
Mass. 1883).). 

Here are the cases from the Federal Courts of Appeals 
alone: Lukens Steel Co. v. American Locomotive Co., 197 
F. 2d 939, 941 (CA2 1952); Chicago Pneumatic Tool Co. v. 
Hughes Tool Co., 192 F. 2d 620, 625 (CA10 1951); Brennan v. 
Hawley Prods. Co., 182 F. 2d 945, 948 (CA7 1950); Shaffer v. 
Rector Well Equip. Co., 155 F. 2d 344, 345–347 (CA5 1946); 
Rome Grader & Mach. Corp. v. J. D. Adams Mfg. Co., 135 
F. 2d 617, 619–620 (CA7 1943); France Mfg. Co. v. Jefferson 
Elec. Co., 106 F. 2d 605, 609–610 (CA6 1939); Universal Coin 
Lock Co. v. American Sanitary Lock Co., 104 F. 2d 781, 781– 
783 (CA7 1939); Union Shipbuilding Co. v. Boston Iron & 
Metal Co., 93 F. 2d 781, 783 (CA4 1938); Gillons v. Shell Oil 
Co. of Cal., 86 F. 2d 600, 608–610 (CA9 1936); Holman v. Oil 
Well Supply Co., 83 F. 2d 538 (CA2 1936) (per curiam); 
Dock & Term. Eng. Co. v. Pennsylvania R. Co., 82 F. 2d 19, 
19–20 (CA3 1936); Banker v. Ford Motor Co., 69 F. 2d 665, 
666 (CA3 1934); Westco-Chippewa Pump Co. v. Delaware 
Elec. & Supply Co., 64 F. 2d 185, 186–188 (CA3 1933); Win-
dow Glass Mach. Co. v. Pittsburgh Plate Glass Co., 284 F. 
645, 650–651 (CA3 1933); Dwight & Lloyd Sintering Co. v. 
Greenawalt, 27 F. 2d 823, 827 (CA2 1928); George J. Meyer 
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Mfg. Co. v. Miller Mfg. Co., 24 F. 2d 505, 507–508 (CA7 1928); 
Wolf Mineral Process Corp. v. Minerals Separation N. Am. 
Corp., 18 F. 2d 483, 490 (CA4 1927); Cummings v. Wilson & 
Willard Mfg. Co., 4 F. 2d 453, 455 (CA9 1925); Ford v. Huff, 
296 F. 652, 654–655 (CA5 1924); Wolf, Sayer & Heller, Inc. v. 
United States Slicing Mach. Co., 261 F. 195, 197–198 (CA7 
1919); A. R. Mosler & Co. v. Lurie, 209 F. 364, 371 (CA2 
1913); Safety Car Heating & Lighting Co. v. Consolidated 
Car Heating Co., 174 F. 658, 662 (CA2 1909) (per curiam); 
Richardson v. D. M. Osborne & Co., 93 F. 828, 830–831 (CA2 
1899); and Woodmanse & Hewitt Mfg. Co. v. Williams, 68 F. 
489, 493–494 (CA6 1895). 

The majority replies that this list proves nothing. After 
all, it says, nearly all of these decisions come from courts of 
equity. Courts of equity ordinarily applied laches “ `to 
claims of an equitable cast for which the Legislature ha[d] 
provided no fxed time limitation,' ” ante, at 335 (quoting 
Petrella v. Metro-Goldwyn-Mayer, Inc., 572 U. S. 663, 678 
(2014)), not to requests for damages, “a quintessential legal 
remedy,” ante, at 334. Since “laches is a gap-flling doc-
trine,” the fact that it was applied to equitable claims with-
out statutes of limitations says little about whether it should 
apply to legal damages claims when “there is a statute of 
limitations,” and therefore “no gap to fll.” Ante, at 335. 

Good reply. But no cigar. Why not? (1) Because in 
1897 Congress enacted a statute of limitations—very much 
like the one before us now—for patent claims brought in 
courts of equity. Ch. 391, § 6, 29 Stat. 694 (“[I]n any suit or 
action . . . there shall be no recovery of profts or damages 
for any infringement committed more than six years before” 
fling). Thus, after 1897, there was no statute of limitations 
gap for equity courts to fll, and yet they continued to hold 
that laches applied. See, e. g., France Mfg., supra, at 609 
(“[N]otwithstanding the statute of limitations, relief may be 
denied on the ground of laches . . . ”); Dwight & Lloyd, supra, 
at 827 (Hand, J.) (explaining how laches operates in conjunc-
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tion with the statute of limitations to allow an infringer to 
“garne[r] the harvest of even the earliest of the 6 years to 
which recovery is in any event limited, with just confdence 
that he will not be disturbed”). 

(2) Because in 1870 Congress enacted a statute that gave 
courts of equity the power to award legal relief, namely, dam-
ages, in patent cases. Act of July 8, 1870, § 55, 16 Stat. 206. 
Congress did not give law courts an equivalent power to 
grant injunctive relief in patent suits. As a result, from the 
late 19th century until the merger of law and equity in 1938, 
nearly all patent litigation—including suits for damages— 
took place in courts of equity that were applying laches 
in conjunction with a statute of limitations. See Lemley, 
Why Do Juries Decide If Patents Are Valid? 99 Va. L. Rev. 
1673, 1704 (2013) (discussing the predominance of equity 
litigation). 

(3) Because Congress recognized that damages suits for 
patent infringement took place almost exclusively in equity 
courts, not law courts. Whenever Congress wished to mod-
ify patent damages law, it rewrote the statutory provisions 
governing damages in equity, not law. See, e. g., § 8, 42 Stat. 
392 (modifying the equity damages statute to allow equity 
courts to award a “reasonable sum” even if a patentee had 
diffculty proving actual damages, but making no change to 
the legal damages provision). The 1952 Congress, seeking 
to understand whether, or how, laches applied in patent dam-
ages cases, would almost certainly have looked to equity 
practice. 

(4) Because, in any event, in those few pre-law/equity-
merger cases in which courts of law considered whether 
laches could bar a patent damages action, they, like their 
equity counterparts, held that it could. See Universal Coin, 
supra, at 781–783; Banker, supra, at 666; Ford, supra, at 658. 
As the majority points out, these cases brought in law courts 
constitute “only a handful of decisions.” Ante, at 344. But 
that is simply because, as I just noted, almost all patent dam-
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ages litigation took place in courts of equity. Regardless, 
before the merger of law and equity both law courts and 
equity courts recognized laches as a defense. And, after the 
merger of law and equity in 1938, federal courts still applied 
laches to patent damages claims. E. g., Brennan, 182 F. 2d, 
at 948 (holding that “laches on the part of the plaintiff ” can 
“bar his right to recover damages”). This, of course, would 
make no sense if laches for patent damages was really an 
equity-only rule. 

Does the majority have any other good reason to ignore 
the mountain of authority recognizing laches as a defense? 
It refers to many general statements in opinions and trea-
tises that say that laches is “no defense at law.” United 
States v. Mack, 295 U. S. 480, 489 (1935). But these state-
ments are not about patent damages cases. They do not 
claim to encompass the problem at issue here. And they do 
not prevent Congress from enacting a statute that, recogniz-
ing patent litigation's history, combines a statute of limita-
tions with a laches defense. And that is what Congress has 
done in the Patent Act. 

The majority also tries to discredit the persuasiveness of 
the pre-Patent Act case law authority. It goes through the 
lengthy list of decisions, fnding some judicial statements too 
vague, others just dicta, and still others having confused an 
equitable claim for “accounting” with a legal claim for “dam-
ages.” I agree that it has found weaknesses in the reason-
ing of some individual cases. But those weaknesses were 
not suffcient to prevent a 1951 treatise writer from conclud-
ing, on the basis of the great weight of authority, that in 
patent cases, “[l]aches . . . may be interposed in an action at 
law.” 3 A. Deller, Walker on Patents 106 (Cum. Supp. 1951). 

In any event, with all its efforts, the majority is unable to 
identify a single case—not one—from any court of appeals 
sitting in law or in equity before the merger, or sitting after 
the merger but before 1952, holding that laches could not 
bar a patent claim for damages. Furthermore, the majority 
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concedes that it is unable to distinguish, by my count, at least 
six Court of Appeals cases directly holding that laches could 
bar a patent claim for damages. See Wolf, Sayer & Heller, 
261 F. 195; Lurie, 209 F. 364; Universal Coin, 104 F. 2d 781; 
Banker, 69 F. 2d 665; Brennan, supra; Lukens, 197 F. 2d 939. 
And that is the case law situation that Congress faced when 
it wrote a statute that, as we have said, sought primarily to 
codify existing patent law. See supra, at 348–349. 

The majority tries to minimize the overall thrust of this 
case law by dividing the cases into subgroups and then con-
cluding that the number of undistinguishable precedents in 
each subgroup is “too few to establish a settled, national con-
sensus.” Ante, at 342. The problem with this approach is 
that, once we look at the body of case law as a whole, rather 
than in subgroups, we fnd what I have said and re-
peated, namely, that all the cases say the same thing: Laches 
applies. The majority's insistence on subdivision makes it 
sound a little like a Phillies fan who announces that a 9–0 
loss to the Red Sox was a “close one.” Why close? Be-
cause, says the fan, the Phillies lost each inning by only 
one run. 

For the sake of completeness I add that, since 1952, every 
Federal Court of Appeals to consider the question has held 
that laches remains available for damages claims brought 
under the Patent Act. See A. C. Aukerman Co. v. R. L. 
Chaides Constr. Co., 960 F. 2d 1020, 1030 (CA Fed. 1992) (en 
banc). Yet, Congress has repeatedly reenacted 35 U. S. C. 
§ 282's “unenforceability” language without material change. 
See, e. g., §§ 15(a), 20(g)(2)(B), 125 Stat. 328, 334. See also 
Texas Dept. of Housing and Community Affairs v. Inclusive 
Communities Project, Inc., 576 U. S. 519, 536 (2015) (holding 
that congressional reenactment provides “convincing sup-
port for the conclusion that Congress accepted and ratifed 
the unanimous holdings of the Courts of Appeals”); Microsoft 
Corp. v. i4i Ltd. Partnership, 564 U. S. 91, 113–114 (2011) 
(when Congress has “often amended § 282” while “le[aving] 
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the Federal Circuit's interpretation of § 282 in place,” any 
further “recalibration” should be left to the Legislature). 

III 

The majority's strongest argument is Petrella. There, the 
Court held that laches could not bar a damages claim brought 
within the Copyright Act's limitations period. The present 
case holds roughly the same in respect to the Patent Act, 
providing a degree of consistency. 

There are relevant differences, however, between patent 
law and copyright law. For one thing, copyright law, unlike 
patent law, does not contain a century and a half of history 
during which courts held that laches and a statute of limita-
tions could coexist. When Congress enacted the Patent Act 
in 1952, patent statutes had already contained a 6-year stat-
ute of limitations for 55 years (since 1897), during which time 
courts had continued to apply laches to patent damages 
cases. Copyright law, on the other hand, contained no fed-
eral statute of limitations until 1957. See Petrella, 572 
U. S., at 669. 

For another thing, the Copyright Act, unlike the Patent 
Act, has express provisions that mitigate the unfairness of a 
copyright holder waiting for decades to bring his lawsuit. A 
copyright holder who tries to lie in wait to see if a defend-
ant's investment will prove successful will discover that the 
Copyright Act allows that defendant to “prove and offset 
against profts . . . `deductible expenses' incurred in generat-
ing those profts.” Id., at 677 (quoting 17 U. S. C. § 504(b)). 
Thus, if the defendant invests, say, $50 million in a flm, a 
copyright holder who waits until year 15 (when the flm be-
gins to earn a proft) to bring a lawsuit may be limited to 
recovering the defendant's profts less an apportioned 
amount of the defendant's initial $50 million investment. 
But the Patent Act has no such deduction provision. 

Further, the Court, in Petrella, pointed out that the evi-
dentiary loss that occurs while a copyright holder waits to 
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bring suit is “at least as likely to affect plaintiffs as it is 
to disadvantage defendants.” 572 U. S., at 684. But that 
symmetry does not exist to the same degree in patent law. 
To win a copyright suit the copyright holder must show that 
the defendant copied his work. The death of witnesses and 
loss of documents from the time of the alleged infringement 
can therefore signifcantly impair the copyright holder's abil-
ity to prove his case. There is no such requirement in a pat-
ent suit. Patent infringement is a strict-liability offense: 
There need not be any copying, only an end product (or proc-
ess) that invades the area the patentee has carved out in 
his patent. 

At the same time, the passage of time may well harm pat-
ent defendants who wish to show a patent invalid by rais-
ing defenses of anticipation, obviousness, or insuffciency. 
These kinds of defenses can depend upon contemporaneous 
evidence that may be lost over time, and they arise far more 
frequently in patent cases than any of their counterparts do 
in copyright cases. See Brief for Electronic Frontier Foun-
dation et al. as Amici Curiae 23 (reporting that of all copy-
right cases pending as of January 2009, only 2.7% of judg-
ment events resulted in a fnding of a lack of ownership or 
validity of the copyright at issue); Allison, Lemley, & 
Schwartz, Understanding the Realities of Modern Patent 
Litigation, 92 Texas L. Rev. 1769, 1778, 1784–1785 (2014) 
(fnding that 70% of summary judgment motions in patent 
cases fled in 2008–2009 related to anticipation or obvious-
ness). The upshot is an absence here of the symmetrical 
effect of delay upon which the Court relied in Petrella. 

Finally, there is a “lock-in” problem that is likely to be 
more serious where patents are at issue. Once a business 
chooses to rely on a particular technology, it can become ex-
pensive to switch, even if it would have been cheap to do so 
earlier. See Lee & Melamed, Breaking the Vicious Cycle of 
Patent Damages, 101 Cornell L. Rev. 385, 409–410 (2016). 
As a result, a patentee has considerable incentive to delay 
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suit until the costs of switching—and accordingly the settle-
ment value of a claim—are high. The practical conse-
quences of such delay can be signifcant, as the facts of this 
case illustrate: First Quality invested hundreds of millions of 
dollars in its allegedly infringing technologies during the 
years that SCA waited to bring its suit. App. to Pet. for 
Cert. 107a–108a. And amici have provided numerous other 
examples that suggest this fact pattern is far from uncom-
mon. See Brief for Dell et al. 11–19. 

I recognize the majority's suggestion that the doctrine of 
“equitable estoppel” might help alleviate some of these prob-
lems. See ante, at 344. I certainly hope so. But I would 
be more “cautious before adopting changes that disrupt the 
settled expectations of the inventing community.” Festo 
Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., 535 U. S. 
722, 739 (2002). 

I add or confess that I believe that Petrella too was 
wrongly decided. Today's case helps illustrate why I think 
that Petrella started this Court down the wrong track. I 
would stop, fnding adequate grounds to distinguish Petrella. 
But the majority remains “determined to stay the course and 
continue on, traveling even further away,” Mathis v. United 
States, 579 U. S. 500, 544 (2016) (Alito, J., dissenting), from 
Congress' efforts, in the Patent Act, to promote the “Prog-
ress of Science and useful Arts,” U. S. Const., Art. I, § 8, cl. 8. 
Trite but true: Two wrongs don't make a right. 

With respect, I dissent. 
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MANUEL v. CITY OF JOLIET, ILLINOIS, et al. 

certiorari to the united states court of appeals for 
the seventh circuit 

No. 14–9496. Argued October 5, 2016—Decided March 21, 2017 

During a traffc stop, police offcers in Joliet, Illinois, searched petitioner 
Elijah Manuel and found a vitamin bottle containing pills. Suspecting 
the pills to be illegal drugs, the offcers conducted a feld test, which 
came back negative for any controlled substance. Still, they arrested 
Manuel and took him to the police station. There, an evidence techni-
cian tested the pills and got the same negative result, but claimed in his 
report that one of the pills tested “positive for the probable presence of 
ecstasy.” App. 92. An arresting offcer also reported that, based on 
his “training and experience,” he “knew the pills to be ecstasy.” Id., 
at 91. On the basis of those false statements, another offcer fled a 
sworn complaint charging Manuel with unlawful possession of a con-
trolled substance. Relying exclusively on that complaint, a county 
court judge found probable cause to detain Manuel pending trial. 

While Manuel was in jail, the Illinois police laboratory tested the 
seized pills and reported that they contained no controlled substances. 
But Manuel remained in custody, spending a total of 48 days in pretrial 
detention. More than two years after his arrest, but less than two 
years after his criminal case was dismissed, Manuel fled a 42 U. S. C. 
§ 1983 lawsuit against Joliet and several of its police offcers (collectively, 
the City), alleging that his arrest and detention violated the Fourth 
Amendment. The District Court dismissed Manuel's suit, holding, frst, 
that the applicable two-year statute of limitations barred his unlawful 
arrest claim, and, second, that under binding Circuit precedent, pretrial 
detention following the start of legal process (here, the judge's probable-
cause determination) could not give rise to a Fourth Amendment claim. 
Manuel appealed the dismissal of his unlawful detention claim; the Sev-
enth Circuit affrmed. 

Held: 
1. Manuel may challenge his pretrial detention on Fourth Amendment 

grounds. This conclusion follows from the Court's settled precedent. 
In Gerstein v. Pugh, 420 U. S. 103, the Court decided that a pretrial 
detention challenge was governed by the Fourth Amendment, noting 
that the Fourth Amendment establishes the minimum constitutional 
“standards and procedures” not just for arrest but also for “detention,” 
id., at 111, and “always has been thought to defne” the appropriate 
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process “for seizures of person[s] . . . in criminal cases, including the 
detention of suspects pending trial,” id., at 125, n. 27. And in Albright 
v. Oliver, 510 U. S. 266, a majority of the Court again looked to the 
Fourth Amendment to assess pretrial restraints on liberty. Relying on 
Gerstein, the plurality reiterated that the Fourth Amendment is the 
“relevan[t]” constitutional provision to assess the “deprivations of lib-
erty that go hand in hand with criminal prosecutions.” Id., at 274; see 
id., at 290 (Souter, J., concurring in judgment) (“[R]ules of recovery for 
such harms have naturally coalesced under the Fourth Amendment”). 
That the pretrial restraints in Albright arose pursuant to legal process 
made no difference, given that they were allegedly unsupported by 
probable cause. 

As refected in those cases, pretrial detention can violate the Fourth 
Amendment not only when it precedes, but also when it follows, the start 
of legal process. The Fourth Amendment prohibits government off-
cials from detaining a person absent probable cause. And where legal 
process has gone forward, but has done nothing to satisfy the probable-
cause requirement, it cannot extinguish a detainee's Fourth Amendment 
claim. That was the case here: Because the judge's determination of 
probable cause was based solely on fabricated evidence, it did not ex-
punge Manuel's Fourth Amendment claim. For that reason, Manuel 
stated a Fourth Amendment claim when he sought relief not merely for 
his arrest, but also for his pretrial detention. Pp. 364–369. 

2. On remand, the Seventh Circuit should determine the claim's ac-
crual date, unless it fnds that the City has previously waived its timeli-
ness argument. In doing so, the court should look to the common law 
of torts for guidance, Carey v. Piphus, 435 U. S. 247, 257–258, while also 
closely attending to the values and purposes of the constitutional right 
at issue. The court may also consider any other still-live issues relating 
to the elements of and rules applicable to Manuel's Fourth Amendment 
claim. Pp. 369–373. 

590 Fed. Appx. 641, reversed and remanded. 

Kagan, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Ginsburg, Breyer, and Sotomayor, JJ., joined. 
Thomas, J., fled a dissenting opinion, post, p. 373. Alito, J., fled a dis-
senting opinion, in which Thomas, J., joined, post, p. 374. 

Stanley B. Eisenhammer, by appointment of the Court, 
577 U. S. 1191, argued the cause for petitioner. With him 
on the briefs were Pamela E. Simaga, Jeffrey L. Fisher, 
Pamela S. Karlan, and Brian Wolfman. 
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Ilana H. Eisenstein argued the cause for the United 
States as amicus curiae urging reversal. With her on the 
brief were Solicitor General Verrilli, Principal Deputy As-
sistant Attorney General Mizer, Deputy Solicitor General 
Gershengorn, Douglas N. Letter, Barbara L. Herwig, Rich-
ard Montague, and Siegmund F. Fuchs. 

Michael A. Scodro argued the cause for respondents. 
With him on the brief were Christopher M. Sheehan, Martin 
J. Shanahan, Jr., Matthew S. Hellman, Erica L. Ross, David 
A. Strauss, and Sarah M. Konsky.* 

Justice Kagan delivered the opinion of the Court. 

Petitioner Elijah Manuel was held in jail for some seven 
weeks after a judge relied on allegedly fabricated evidence 
to fnd probable cause that he had committed a crime. The 
primary question in this case is whether Manuel may bring 

*Briefs of amici curiae urging reversal were fled for the Innocence 
Network by Peter D. Isakoff; for the National Association for Public De-
fense by Timothy P. O'Toole and Dawn E. Murphy-Johnson; for the Na-
tional Association of Criminal Defense Lawyers et al. by John P. Elwood, 
Joshua S. Johnson, David T. Goldberg, Jeffrey T. Green, and David R. 
Ortiz; for the National Police Accountability Project by Anna Benvenutti 
Hoffman and Alexandra Lampert; for the U. S. Justice Foundation et al. 
by Herbert W. Titus, Robert J. Olson, William J. Olson, Jeremiah L. Mor-
gan, and John S. Miller; and for Albert W. Alschuler by Mr. Alschuler, 
pro se, and Jon Loevy. 

Briefs of amici curiae urging affrmance were fled for the State of 
Illinois et al. by Lisa Madigan, Attorney General of Illinois, Carolyn E. 
Shapiro, Solicitor General, and Brett E. Legner, Deputy Solicitor General, 
and by the Attorneys General for their respective jurisdictions as follows: 
Cynthia Coffman of Colorado, Karl A. Racine of the District of Columbia, 
Douglas S. Chin of Hawaii, Derek Schmidt of Kansas, Jim Hood of Missis-
sippi, Chris Koster of Missouri, Michael DeWine of Ohio, and Alan Wilson 
of South Carolina; for DRI–The Voice of the Defense Bar by Tillman J. 
Breckenridge and Laura E. Proctor; for the National Association of Coun-
ties et al. by Lawrence Rosenthal and Lisa Soronen; for the National 
District Attorney's Association by Brian J. Murphy and Jeffrey R. John-
son; and for Sheldon H. Nahmod by Mr. Nahmod, pro se, and Joshua 
D. Yount. 



360 MANUEL v. JOLIET 

Opinion of the Court 

a claim based on the Fourth Amendment to contest the legal-
ity of his pretrial confnement. Our answer follows from 
settled precedent. The Fourth Amendment, this Court has 
recognized, establishes “the standards and procedures” gov-
erning pretrial detention. See, e. g., Gerstein v. Pugh, 420 
U. S. 103, 111 (1975). And those constitutional protections 
apply even after the start of “legal process” in a criminal 
case—here, that is, after the judge's determination of proba-
ble cause. See Albright v. Oliver, 510 U. S. 266, 274 (1994) 
(plurality opinion); id., at 290 (Souter, J., concurring in judg-
ment). Accordingly, we hold today that Manuel may chal-
lenge his pretrial detention on the ground that it violated 
the Fourth Amendment (while we leave all other issues, in-
cluding one about that claim's timeliness, to the court below). 

I 

Shortly after midnight on March 18, 2011, Manuel was rid-
ing through Joliet, Illinois, in the passenger seat of a Dodge 
Charger, with his brother at the wheel. A pair of Joliet po-
lice offcers pulled the car over when the driver failed to 
signal a turn. See App. 90. According to the complaint in 
this case, one of the offcers dragged Manuel from the car, 
called him a racial slur, and kicked and punched him as he 
lay on the ground. See id., at 31–32, 63.1 The policeman 
then searched Manuel and found a vitamin bottle containing 
pills. See id., at 64. Suspecting that the pills were actually 
illegal drugs, the offcers conducted a feld test of the bottle's 
contents. The test came back negative for any controlled 
substance, leaving the offcers with no evidence that Manuel 
had committed a crime. See id., at 69. Still, the offcers 
arrested Manuel and took him to the Joliet police station. 
See id., at 70. 

1 Because we here review an order dismissing Manuel's suit, we accept 
as true all the factual allegations in his complaint. See, e. g., Leatherman 
v. Tarrant County Narcotics Intelligence and Coordination Unit, 507 
U. S. 163, 164 (1993). 
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There, an evidence technician tested the pills once again, 
and got the same (negative) result. See ibid. But the tech-
nician lied in his report, claiming that one of the pills was 
“found to be . . . positive for the probable presence of ec-
stasy.” Id., at 92. Similarly, one of the arresting offcers 
wrote in his report that “[f]rom [his] training and experience, 
[he] knew the pills to be ecstasy.” Id., at 91. On the basis 
of those statements, another offcer swore out a criminal 
complaint against Manuel, charging him with unlawful pos-
session of a controlled substance. See id., at 52–53. 

Manuel was brought before a county court judge later that 
day for a determination of whether there was probable cause 
for the charge, as necessary for further detention. See 
Gerstein, 420 U. S., at 114 (requiring a judicial fnding of 
probable cause following a warrantless arrest to impose any 
signifcant pretrial restraint on liberty); Ill. Comp. Stat., ch. 
725, § 5/109–1 (West 2010) (implementing that constitutional 
rule). The judge relied exclusively on the criminal com-
plaint—which in turn relied exclusively on the police depart-
ment's fabrications—to support a fnding of probable cause. 
Based on that determination, he sent Manuel to the county 
jail to await trial. In the somewhat obscure legal lingo of 
this case, Manuel's subsequent detention was thus pursuant 
to “legal process”—because it followed from, and was author-
ized by, the judge's probable-cause determination.2 

While Manuel sat in jail, the Illinois police laboratory re-
examined the seized pills, and on April 1, it issued a report 
concluding ( just as the prior two tests had) that they con-
tained no controlled substances. See App. 51. But for un-
known reasons, the prosecution—and, critically for this case, 

2 Although not addressed in Manuel's complaint, the police department's 
alleged fabrications did not stop at this initial hearing on probable cause. 
About two weeks later, on March 30, a grand jury indicted Manuel based 
on similar false evidence: testimony from one of the arresting offcers 
that “[t]he pills feld tested positive” for ecstasy. App. 96 (grand jury 
minutes). 
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Manuel's detention—continued for more than another month. 
Only on May 4 did an assistant state's attorney seek dis-
missal of the drug charge. See id., at 48, 101. The County 
Court immediately granted the request, and Manuel was re-
leased the next day. In all, he had spent 48 days in pre-
trial detention. 

On April 22, 2013, Manuel brought this lawsuit under 42 
U. S. C. § 1983 against the City of Joliet and several of its 
police offcers (collectively, the City). Section 1983 creates 
a “species of tort liability,” Imbler v. Pachtman, 424 U. S. 
409, 417 (1976), for “the deprivation of any rights, privileges, 
or immunities secured by the Constitution,” § 1983. Manu-
el's complaint alleged that the City violated his Fourth 
Amendment rights in two ways—frst by arresting him at 
the roadside without any reason, and next by “detaining him 
in police custody” for almost seven weeks based entirely on 
made-up evidence. See App. 79–80.3 

The District Court dismissed Manuel's suit. See 2014 WL 
551626 (ND Ill., Feb. 12, 2014). The court frst held that the 
applicable two-year statute of limitations barred Manuel's 
claim for unlawful arrest, because more than two years had 
elapsed between the date of his arrest (March 18, 2011) and 
the fling of his complaint (April 22, 2013). But the court 
relied on another basis in rejecting Manuel's challenge to his 
subsequent detention (which stretched from March 18 to May 
5, 2011). Binding Circuit precedent, the District Court ex-
plained, made clear that pretrial detention following the 
start of legal process could not give rise to a Fourth Amend-
ment claim. See id., at *1 (citing, e. g., Newsome v. McCabe, 

3 Manuel's allegation of unlawful detention concerns only the period 
after the onset of legal process—here meaning, again, after the County 
Court found probable cause that he had committed a crime. See supra, 
at 361. The police also held Manuel in custody for several hours between 
his warrantless arrest and his frst appearance in court. But throughout 
this litigation, Manuel has treated that short period as part and parcel of 
the initial unlawful arrest. See, e. g., Reply Brief 1. 
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256 F. 3d 747, 750 (CA7 2001)). According to that line of 
decisions, a § 1983 plaintiff challenging such detention must 
allege a breach of the Due Process Clause—and must show, 
to recover on that theory, that state law fails to provide an 
adequate remedy. See 2014 WL 551626, *1–*2. Because 
Manuel's complaint rested solely on the Fourth Amend-
ment—and because, in any event, Illinois's remedies were 
robust enough to preclude the due process avenue—the Dis-
trict Court found that Manuel had no way to proceed. See 
ibid. 

The Court of Appeals for the Seventh Circuit affrmed the 
dismissal of Manuel's claim for unlawful detention (the only 
part of the District Court's decision Manuel appealed). See 
590 Fed. Appx. 641 (2015). Invoking its prior caselaw, the 
Court of Appeals reiterated that such claims could not be 
brought under the Fourth Amendment. Once a person is 
detained pursuant to legal process, the court stated, “the 
Fourth Amendment falls out of the picture and the detainee's 
claim that the detention is improper becomes [one of] due 
process.” Id., at 643–644 (quoting Llovet v. Chicago, 761 
F. 3d 759, 763 (CA7 2014)). And again: “When, after the 
arrest[,] a person is not let go when he should be, the Fourth 
Amendment gives way to the due process clause as a basis 
for challenging his detention.” 590 Fed. Appx., at 643 (quot-
ing Llovet, 761 F. 3d, at 764). So the Seventh Circuit held 
that Manuel's complaint, in alleging only a Fourth Amend-
ment violation, rested on the wrong part of the Constitution: 
A person detained following the onset of legal process could 
at most (although, the court agreed, not in Illinois) challenge 
his pretrial confnement via the Due Process Clause. See 
590 Fed. Appx., at 643–644. 

The Seventh Circuit recognized that its position makes it 
an outlier among the Courts of Appeals, with ten others tak-
ing the opposite view. See id., at 643; Hernandez-Cuevas v. 
Taylor, 723 F. 3d 91, 99 (CA1 2013) (“[T]here is now broad 
consensus among the circuits that the Fourth Amendment 
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right to be free from seizure but upon probable cause ex-
tends through the pretrial period”).4 Still, the court de-
cided, Manuel had failed to offer a suffcient reason for over-
turning settled Circuit precedent; his argument, albeit 
“strong,” was “better left for the Supreme Court.” 590 Fed. 
Appx., at 643. 

On cue, we granted certiorari. 577 U. S. 1098 (2016). 

II 

The Fourth Amendment protects “[t]he right of the people 
to be secure in their persons . . . against unreasonable . . . 
seizures.” Manuel's complaint seeks just that protection. 
Government offcials, it recounts, detained—which is to say, 
“seiz[ed]”—Manuel for 48 days following his arrest. See 
App. 79–80; Brendlin v. California, 551 U. S. 249, 254 (2007) 
(“A person is seized” whenever offcials “restrain[ ] his free-
dom of movement” such that he is “not free to leave”). And 
that detention was “unreasonable,” the complaint continues, 
because it was based solely on false evidence, rather than 
supported by probable cause. See App. 79–80; Bailey v. 
United States, 568 U. S. 186, 192 (2013) (“[T]he general rule 
[is] that Fourth Amendment seizures are `reasonable' only if 
based on probable cause to believe that the individual has 
committed a crime”). By their respective terms, then, Man-
uel's claim fts the Fourth Amendment, and the Fourth 
Amendment fts Manuel's claim, as hand in glove. 

This Court decided some four decades ago that a claim 
challenging pretrial detention fell within the scope of the 

4 See also Singer v. Fulton County Sheriff, 63 F. 3d 110, 114–118 (CA2 
1995); McKenna v. Philadelphia, 582 F. 3d 447, 461 (CA3 2009); Lambert 
v. Williams, 223 F. 3d 257, 260–262 (CA4 2000); Castellano v. Fragozo, 352 
F. 3d 939, 953–954, 959–960 (CA5 2003) (en banc); Sykes v. Anderson, 625 
F. 3d 294, 308–309 (CA6 2010); Galbraith v. County of Santa Clara, 307 
F. 3d 1119, 1126–1127 (CA9 2002); Wilkins v. DeReyes, 528 F. 3d 790, 797– 
799 (CA10 2008); Whiting v. Traylor, 85 F. 3d 581, 584–586 (CA11 1996); 
Pitt v. District of Columbia, 491 F. 3d 494, 510–511 (CADC 2007). 
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Fourth Amendment. In Gerstein, two persons arrested 
without a warrant brought a § 1983 suit complaining that 
they had been held in custody for “a substantial period solely 
on the decision of a prosecutor.” 420 U. S., at 106. The 
Court looked to the Fourth Amendment to analyze—and up-
hold—their claim that such a pretrial restraint on liberty is 
unlawful unless a judge (or grand jury) frst makes a reliable 
fnding of probable cause. See id., at 114, 117, n. 19. The 
Fourth Amendment, we began, establishes the minimum con-
stitutional “standards and procedures” not just for arrest but 
also for ensuing “detention.” Id., at 111. In choosing that 
Amendment “as the rationale for decision,” the Court re-
sponded to a concurring Justice's view that the Due Process 
Clause offered the better framework: The Fourth Amend-
ment, the majority countered, was “tailored explicitly for the 
criminal justice system, and it[ ] always has been thought to 
defne” the appropriate process “for seizures of person[s] . . . 
in criminal cases, including the detention of suspects pending 
trial.” Id., at 125, n. 27. That Amendment, standing alone, 
guaranteed “a fair and reliable determination of probable 
cause as a condition for any signifcant pretrial restraint.” 
Id., at 125. Accordingly, those detained prior to trial with-
out such a fnding could appeal to “the Fourth Amendment's 
protection against unfounded invasions of liberty.” Id., at 
112; see id., at 114.5 

5 The Court repeated the same idea in a follow-on decision to Gerstein. 
In County of Riverside v. McLaughlin, 500 U. S. 44, 47 (1991), we consid-
ered how quickly a jurisdiction must provide the probable-cause determi-
nation that Gerstein demanded “as a prerequisite to an extended pretrial 
detention.” In holding that the decision should occur within 48 hours of 
an arrest, the majority understood its “task [as] articulat[ing] more clearly 
the boundaries of what is permissible under the Fourth Amendment.” 
500 U. S., at 56. In arguing for still greater speed, the principal dissent 
invoked the original meaning of “the Fourth Amendment's prohibition of 
`unreasonable seizures,' insofar as it applies to seizure of the person.” Id., 
at 60 (Scalia, J., dissenting). The difference between the two opinions was 
signifcant, but the commonality still more so: All Justices agreed that the 
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And so too, a later decision indicates, those objecting to 
a pretrial deprivation of liberty may invoke the Fourth 
Amendment when (as here) that deprivation occurs after 
legal process commences. The § 1983 plaintiff in Albright 
complained of various pretrial restraints imposed after a 
court found probable cause to issue an arrest warrant, and 
then bind him over for trial, based on a policeman's un-
founded charges. See 510 U. S., at 268–269 (plurality opin-
ion). For uncertain reasons, Albright ignored the Fourth 
Amendment in drafting his complaint; instead, he alleged 
that the defendant offcer had infringed his substantive due 
process rights. This Court rejected that claim, with fve 
Justices in two opinions remitting Albright to the Fourth 
Amendment. See id., at 271 (plurality opinion) (“We hold 
that it is the Fourth Amendment . . . under which [his] claim 
must be judged”); id., at 290 (Souter, J., concurring in judg-
ment) (“[I]njuries like those [he] alleges are cognizable in 
§ 1983 claims founded upon . . . the Fourth Amendment”). 
“The Framers,” the plurality wrote, “considered the matter 
of pretrial deprivations of liberty and drafted the Fourth 
Amendment to address it.” Id., at 274. That the depriva-
tions at issue were pursuant to legal process made no differ-
ence, given that they were (allegedly) unsupported by prob-
able cause; indeed, neither of the two opinions so much 
as mentioned that procedural circumstance. Relying on 
Gerstein, the plurality stated that the Fourth Amendment 
remained the “relevan[t]” constitutional provision to assess 
the “deprivations of liberty”—most notably, pretrial deten-
tion—“that go hand in hand with criminal prosecutions.” 
510 U. S., at 274; see id., at 290 (Souter, J., concurring in 
judgment) (“[R]ules of recovery for such harms have natu-
rally coalesced under the Fourth Amendment”). 

As refected in Albright's tracking of Gerstein's analysis, 
pretrial detention can violate the Fourth Amendment not 

Fourth Amendment provides the appropriate lens through which to view 
a claim involving pretrial detention. 
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only when it precedes, but also when it follows, the start of 
legal process in a criminal case. The Fourth Amendment 
prohibits government offcials from detaining a person in the 
absence of probable cause. See supra, at 365. That can 
happen when the police hold someone without any reason 
before the formal onset of a criminal proceeding. But it also 
can occur when legal process itself goes wrong—when, for 
example, a judge's probable-cause determination is predi-
cated solely on a police offcer's false statements. Then, too, 
a person is confned without constitutionally adequate justi-
fcation. Legal process has gone forward, but it has done 
nothing to satisfy the Fourth Amendment's probable-cause 
requirement. And for that reason, it cannot extinguish the 
detainee's Fourth Amendment claim—or somehow, as the 
Seventh Circuit has held, convert that claim into one founded 
on the Due Process Clause. See 590 Fed. Appx., at 643–644. 
If the complaint is that a form of legal process resulted in 
pretrial detention unsupported by probable cause, then the 
right allegedly infringed lies in the Fourth Amendment.6 

6 The opposite view would suggest an untenable result: that a person 
arrested pursuant to a warrant could not bring a Fourth Amendment claim 
challenging the reasonableness of even his arrest, let alone any subsequent 
detention. An arrest warrant, after all, is a way of initiating legal proc-
ess, in which a magistrate fnds probable cause that a person committed a 
crime. See Wallace v. Kato, 549 U. S. 384, 389 (2007) (explaining that the 
seizure of a person was “without legal process” because police offcers “did 
not have a warrant for his arrest”); W. Keeton, D. Dobbs, R. Keeton, & D. 
Owen, Prosser and Keeton on Law of Torts § 119, pp. 871, 886 (5th ed. 
1984) (similar). If legal process is the cut-off point for the Fourth Amend-
ment, then someone arrested (as well as later held) under a warrant pro-
cured through false testimony would have to look to the Due Process 
Clause for relief. But that runs counter to our caselaw. See, e. g., White-
ley v. Warden, Wyo. State Penitentiary, 401 U. S. 560, 568–569 (1971) 
(holding that an arrest violated the Fourth Amendment because a magis-
trate's warrant was not backed by probable cause). And if the Seventh 
Circuit would reply that arrest warrants are somehow different—that 
there is legal process and then again there is legal process—the next (and 
in our view unanswerable) question would be why. 
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For that reason, and contrary to the Seventh Circuit's 
view, Manuel stated a Fourth Amendment claim when he 
sought relief not merely for his (pre-legal-process) arrest, 
but also for his (post-legal-process) pretrial detention.7 

Consider again the facts alleged in this case. Police offcers 
initially arrested Manuel without probable cause, based 
solely on his possession of pills that had feld tested negative 
for an illegal substance. So (putting timeliness issues aside) 
Manuel could bring a claim for wrongful arrest under the 
Fourth Amendment. And the same is true (again, disre-
garding timeliness) as to a claim for wrongful detention— 
because Manuel's subsequent weeks in custody were also un-
supported by probable cause, and so also constitutionally 
unreasonable. No evidence of Manuel's criminality had 
come to light in between the roadside arrest and the County 
Court proceeding initiating legal process; to the contrary, yet 
another test of Manuel's pills had come back negative in that 
period. All that the judge had before him were police fabri-
cations about the pills' content. The judge's order holding 
Manuel for trial therefore lacked any proper basis. And 
that means Manuel's ensuing pretrial detention, no less than 
his original arrest, violated his Fourth Amendment rights. 
Or put just a bit differently: Legal process did not expunge 
Manuel's Fourth Amendment claim because the process he 
received failed to establish what that Amendment makes es-

7 Even the City no longer appears to contest that conclusion. On multi-
ple occasions during oral argument in this Court, the City agreed that “a 
Fourth Amendment right . . . survive[d] the initiation of process” at the 
hearing in which the county judge found probable cause and ordered de-
tention. Tr. of Oral Arg. 31; see id., at 33 (concurring with the statement 
that “once [an] individual is brought . . . before a magistrate, and the 
magistrate using the same bad evidence says, stay here in jail . . . until 
we get to trial, that that period is a violation of the Fourth Amendment”); 
id., at 51 (stating that a detainee has “a Fourth Amendment claim” if 
“misstatements at [such a probable-cause hearing] led to ongoing pretrial 
seizure”). 



Cite as: 580 U. S. 357 (2017) 369 

Opinion of the Court 

sential for pretrial detention—probable cause to believe he 
committed a crime.8 

III 

Our holding—that the Fourth Amendment governs a claim 
for unlawful pretrial detention even beyond the start of legal 
process—does not exhaust the disputed legal issues in this 

8 The dissent goes some way toward claiming that a different kind of 
pretrial legal process—a grand jury indictment or preliminary examina-
tion—does expunge such a Fourth Amendment claim. See post, at 382, 
n. 4 (opinion of Alito, J.) (raising but “not decid[ing] that question”); post, 
at 383 (suggesting an answer nonetheless). The effect of that view would 
be to cut off Manuel's claim on the date of his grand jury indict-
ment (March 30)—even though that indictment (like the County Court's 
probable-cause proceeding) was entirely based on false testimony and even 
though Manuel remained in detention for 36 days longer. See n. 2, supra. 
Or said otherwise—even though the legal process he received failed to 
establish the probable cause necessary for his continued confnement. We 
can see no principled reason to draw that line. Nothing in the nature of 
the legal proceeding establishing probable cause makes a difference for 
purposes of the Fourth Amendment: Whatever its precise form, if the 
proceeding is tainted—as here, by fabricated evidence—and the result is 
that probable cause is lacking, then the ensuing pretrial detention violates 
the confned person's Fourth Amendment rights, for all the reasons we have 
stated. By contrast (and contrary to the dissent's suggestion, see post, at 
382, n. 3), once a trial has occurred, the Fourth Amendment drops out: A 
person challenging the suffciency of the evidence to support both a convic-
tion and any ensuing incarceration does so under the Due Process Clause 
of the Fourteenth Amendment. See Jackson v. Virginia, 443 U. S. 307, 
318 (1979) (invalidating a conviction under the Due Process Clause when 
“the record evidence could [not] reasonably support a fnding of guilt be-
yond a reasonable doubt”); Thompson v. Louisville, 362 U. S. 199, 204 
(1960) (striking a conviction under the same provision when “the record 
[wa]s entirely lacking in evidence” of guilt—such that it could not even 
establish probable cause). Gerstein and Albright, as already suggested, 
both refected and recognized that constitutional division of labor. See 
supra, at 365–366. In their words, the Framers “drafted the Fourth 
Amendment” to address “the matter of pretrial deprivations of liberty,” 
Albright, 510 U. S., at 274 (emphasis added), and the Amendment thus 
provides “standards and procedures” for “the detention of suspects pend-
ing trial,” Gerstein, 420 U. S., at 125, n. 27 (emphasis added). 
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case. It addresses only the threshold inquiry in a § 1983 
suit, which requires courts to “identify the specifc constitu-
tional right” at issue. Albright, 510 U. S., at 271. After 
pinpointing that right, courts still must determine the ele-
ments of, and rules associated with, an action seeking dam-
ages for its violation. See, e. g., Carey v. Piphus, 435 U. S. 
247, 257–258 (1978). Here, the parties particularly disagree 
over the accrual date of Manuel's Fourth Amendment 
claim—that is, the date on which the applicable two-year 
statute of limitations began to run. The timeliness of Manu-
el's suit hinges on the choice between their proposed dates. 
But with the following brief comments, we remand that issue 
to the court below. 

In defning the contours and prerequisites of a § 1983 claim, 
including its rule of accrual, courts are to look frst to the 
common law of torts. See ibid. (explaining that tort princi-
ples “provide the appropriate starting point” in specifying 
the conditions for recovery under § 1983); Wallace v. Kato, 549 
U. S. 384, 388–390 (2007) (same for accrual dates in particular). 
Sometimes, that review of common law will lead a court to 
adopt wholesale the rules that would apply in a suit involv-
ing the most analogous tort. See id., at 388–390; Heck v. 
Humphrey, 512 U. S. 477, 483–487 (1994). But not always. 
Common-law principles are meant to guide rather than to 
control the defnition of § 1983 claims, serving “more as a 
source of inspired examples than of prefabricated compo-
nents.” Hartman v. Moore, 547 U. S. 250, 258 (2006); see 
Rehberg v. Paulk, 566 U. S. 356, 366 (2012) (noting that 
“§ 1983 is [not] simply a federalized amalgamation of pre-
existing common-law claims”). In applying, selecting 
among, or adjusting common-law approaches, courts must 
closely attend to the values and purposes of the constitu-
tional right at issue. 

With these precepts as backdrop, Manuel and the City 
offer competing views about what accrual rule should govern 
a § 1983 suit challenging post-legal-process pretrial deten-
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tion. According to Manuel, that Fourth Amendment claim 
accrues only upon the dismissal of criminal charges—here, 
on May 4, 2011, less than two years before he brought his 
suit. See Reply Brief 2; Brief for United States as Amicus 
Curiae 24–25, n. 16 (taking the same position). Relying on 
this Court's caselaw, Manuel analogizes his claim to the 
common-law tort of malicious prosecution. See Reply Brief 
9; Wallace, 549 U. S., at 389–390. An element of that tort is 
the “termination of the . . . proceeding in favor of the ac-
cused”; and accordingly, the statute of limitations does not 
start to run until that termination takes place. Heck, 512 
U. S., at 484, 489. Manuel argues that following the same 
rule in suits like his will avoid “conficting resolutions” in 
§ 1983 litigation and criminal proceedings by “preclud[ing] 
the possibility of the claimant succeeding in the tort action 
after having been convicted in the underlying criminal 
prosecution.” Id., at 484, 486; see Reply Brief 10–11; Brief 
for United States as Amicus Curiae 24–25, n. 16. In sup-
port of Manuel's position, all but two of the ten Courts of 
Appeals that have recognized a Fourth Amendment claim 
like his have incorporated a “favorable termination” element 
and so pegged the statute of limitations to the dismissal of 
the criminal case. See n. 4, supra.9 That means in the 
great majority of Circuits, Manuel's claim would be timely. 

The City, however, contends that any such Fourth Amend-
ment claim accrues (and the limitations period starts to run) 
on the date of the initiation of legal process—here, on March 
18, 2011, more than two years before Manuel fled suit. See 
Brief for Respondents 33. According to the City, the most 
analogous tort to Manuel's constitutional claim is not mali-
cious prosecution but false arrest, which accrues when legal 
process commences. See Tr. of Oral Arg. 47; Wallace, 549 
U. S., at 389 (noting accrual rule for false arrest suits). And 

9 The two exceptions—the Ninth and D. C. Circuits—have not yet 
weighed in on whether a Fourth Amendment claim like Manuel's includes 
a “favorable termination” element. 
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even if malicious prosecution were the better comparison, 
the City continues, a court should decline to adopt that tort's 
favorable-termination element and associated accrual rule in 
adjudicating a § 1983 claim involving pretrial detention. 
That element, the City argues, “make[s] little sense” in this 
context because “the Fourth Amendment is concerned not 
with the outcome of a prosecution, but with the legality of 
searches and seizures.” Brief for Respondents 16. And 
fnally, the City contends that Manuel forfeited an alterna-
tive theory for treating his date of release as the date of 
accrual: to wit, that his pretrial detention “constitute[d] a 
continuing Fourth Amendment violation,” each day of which 
triggered the statute of limitations anew. Id., at 29, and 
n. 6; see Tr. of Oral Arg. 36; see also Albright, 510 U. S., at 
280 (Ginsburg, J., concurring) (propounding a similar view). 
So Manuel, the City concludes, lost the opportunity to re-
cover for his pretrial detention by waiting too long to fle 
suit. 

We leave consideration of this dispute to the Court of Ap-
peals. “[W]e are a court of review, not of frst view.” Cut-
ter v. Wilkinson, 544 U. S. 709, 718, n. 7 (2005). Because the 
Seventh Circuit wrongly held that Manuel lacked any Fourth 
Amendment claim once legal process began, the court never 
addressed the elements of, or rules applicable to, such a 
claim. And in particular, the court never confronted the ac-
crual issue that the parties contest here.10 On remand, the 

10 The dissent would have us address these questions anyway, on the 
ground that “the confict on the malicious prosecution question was the 
centerpiece of Manuel's argument in favor of certiorari.” Post, at 375 (opin-
ion of Alito, J.). But the decision below did not implicate a “confict on 
the malicious prosecution question”—because the Seventh Circuit, in hold-
ing that detainees like Manuel could not bring a Fourth Amendment claim 
at all, never considered whether (and, if so, how) that claim should resem-
ble the malicious prosecution tort. Nor did Manuel's petition for certiorari 
suggest otherwise. The principal part of his question presented— 
mirroring the one and only Circuit split involving the decision below— 
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Court of Appeals should decide that question, unless it fnds 
that the City has previously waived its timeliness argument. 
See Reply to Brief in Opposition 1–2 (addressing the possibil-
ity of waiver); Tr. of Oral Arg. 40–44 (same). And so too, 
the court may consider any other still-live issues relating to 
the contours of Manuel's Fourth Amendment claim for un-
lawful pretrial detention. 

* * * 

For the reasons stated, we reverse the judgment of the 
Seventh Circuit and remand the case for further proceedings 
consistent with this opinion. 

It is so ordered. 

Justice Thomas, dissenting. 

I join Justice Alito's opinion in full but write sepa-
rately regarding the accrual date for a Fourth Amendment 
unreasonable-seizure claim. Justice Alito suggests that a 
claim for unreasonable seizure based on a warrantless arrest 
might not accrue until the “frst appearance” under Illinois 
law (or the “initial appearance” under federal law)—which 
ordinarily represents the frst judicial determination of prob-
able cause for that kind of arrest—rather than at the time of 
the arrest. See post, at 374, 383 (dissenting opinion); see 
also Wallace v. Kato, 549 U. S. 384 (2007) (taking a similar 
approach). Which of those events is the correct one for pur-

reads as follows: “[W]hether an individual's Fourth Amendment right to be 
free from unreasonable seizure continues beyond legal process.” Pet. for 
Cert. i. That is exactly the issue we have resolved. The rest of Manuel's 
question did indeed express a view as to what would follow from an affrma-
tive answer (“so as to allow a malicious prosecution claim”). Ibid. (And 
as the dissent notes, the Seventh Circuit recounted that he made the same 
argument in that court. See post, at 375–376, n. 1.) But as to that second-
ary issue, we think (for all the reasons just stated) that Manuel jumped the 
gun. See supra, at 370–372 and this page. And contra the dissent, his 
doing so provides no warrant for our doing so too. 
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poses of accrual makes no difference in this case, because 
both the arrest and the frst appearance occurred more than 
two years before petitioner fled suit. See ante, at 362, and 
n. 3; see also Wallace, supra, at 387 (petitioner's claim was 
untimely regardless of whether it accrued on day of arrest 
or frst appearance). 

I would leave for another case (one where the question 
is dispositive) whether an unreasonable-seizure claim would 
accrue on the date of the frst appearance if that appearance 
occurred on some day after the arrest. I think the answer 
to that question might turn on the meaning of “seizure,” 
rather than on the presence or absence of any form of 
legal process. See post, at 381–382 (describing the ordinary 
meaning of “seizure”). 

Justice Alito, with whom Justice Thomas joins, 
dissenting. 

I agree with the Court's holding up to a point: The protec-
tion provided by the Fourth Amendment continues to apply 
after “the start of legal process,” ante, at 360, if legal process 
is understood to mean the issuance of an arrest warrant or 
what is called a “frst appearance” under Illinois law and an 
“initial appearance” under federal law. Ill. Comp. Stat., ch. 
725, §§ 5/109–1(a), (e) (West Supp. 2015); Fed. Rule Crim. 
Proc. 5. But if the Court means more—specifcally, that 
new Fourth Amendment claims continue to accrue as long as 
pretrial detention lasts—the Court stretches the concept of 
a seizure much too far. 

What is perhaps most remarkable about the Court's ap-
proach is that it entirely ignores the question that we agreed 
to decide, i. e., whether a claim of malicious prosecution may 
be brought under the Fourth Amendment. I would decide 
that question and hold that the Fourth Amendment cannot 
house any such claim. If a malicious prosecution claim may 
be brought under the Constitution, it must fnd some other 
home, presumably the Due Process Clause. 
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I 

The question that was set out in Manuel's petition for a 
writ of certiorari and that we agreed to decide is as follows: 

“[W]hether an individual's Fourth Amendment right to 
be free from unreasonable seizure continues beyond 
legal process so as to allow a malicious prosecution 
claim based upon the Fourth Amendment. This ques-
tion was raised, but left unanswered, by this Court in 
Albright v. Oliver, 510 U. S. 266 (1994). Since then, the 
First, Second, Third, Fourth, Fifth, Sixth, Ninth, Tenth, 
Eleventh, and D. C. Circuits have all held that a Fourth 
Amendment malicious prosecution claim is cognizable 
through 42 U. S. C. § 1983 (“Section 1983”). Only the 
Seventh Circuit holds that a Fourth Amendment Section 
1983 malicious prosecution claim is not cognizable.” 
Pet. for Cert. i (emphasis added). 

The question's reference to “a malicious prosecution claim” 
was surely no accident. First, the confict on the malicious 
prosecution question was the centerpiece of Manuel's argu-
ment in favor of certiorari.1 Second, unless Manuel is given 

1 The Court defends this evasion on the ground that it is resolving “the 
one and only Circuit split involving the decision below.” Ante, at 372, 
n. 10. That is fatly wrong. As the Seventh Circuit acknowledged, its 
decision in this case and an earlier case on which the decision here relied, 
Newsome v. McCabe, 256 F. 3d 747 (2001), confict with decisions of other 
Circuits holding that a malicious prosecution claim may be brought under 
the Fourth Amendment. The decision below states: “Manuel argues that 
we should reconsider our holding in Newsome and recognize a federal 
claim for malicious prosecution under the Fourth Amendment regardless 
of the available state remedy. By his count, 10 other Circuits have recog-
nized federal malicious-prosecution claims under the Fourth Amendment.” 
590 Fed. Appx. 641, 643 (2015). The court refused to overrule Newsome 
and said that “Manuel's argument is better left for the Supreme Court.” 
590 Fed. Appx., at 643. 

Manuel's petition for a writ of certiorari repeatedly made the same 
point. See Pet. for Cert. 2 (“The Seventh Circuit stands alone among 
circuits in not allowing a federal malicious prosecution claim grounded on 
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the beneft of the unique accrual rule for malicious prosecu-
tion claims, his claim is untimely, and he is not entitled to 
relief. 

A 

I would frst consider what I take to be the core of the 
question presented—whether a “malicious prosecution claim 
may be brought under the Fourth Amendment.” See ibid. 
Manuel asked us to decide that question because it may 
be critical to his ultimate success in this lawsuit. Why is 
that so? 

The statute of limitations for Manuel's claim is Illinois's 
general statute of limitations for personal-injury torts, see 
Wallace v. Kato, 549 U. S. 384, 387 (2007), which requires suit 
to be brought within two years of the accrual of the claim, 

the Fourth Amendment”); id., at 10 (“Ten Federal Circuits Correctly Hold 
That Malicious Prosecution is Actionable as a Fourth Amendment, Section 
1983 Claim”); ibid. (“[E]ight circuits have held that malicious prosecution 
is cognizable through a Section 1983 Fourth Amendment claim”). All of 
the decisions that are cited as being in confict with the decision below 
involved malicious prosecution claims and are described as such. See id., 
at 10–11. 

It is certainly true that the question whether a malicious prosecution 
claim may be brought under the Fourth Amendment subsumes the ques-
tion whether a Fourth Amendment seizure continues past a frst or initial 
appearance, but answering the latter question does not by any means re-
solve the Circuit split that Manuel cited and that we took this case to 
resolve. Suppose that the Seventh Circuit were to hold on remand that 
a Fourth Amendment seizure may continue up to the date when trial be-
gins but no further. Such a holding would be consistent with the Court's 
holding in this case, but there would still be a confict between Seventh 
Circuit case law and the decisions of other Circuits (on which Manuel re-
lied, see ibid.), holding that a standard malicious prosecution claim (which 
requires a termination favorable to the defendant) may be brought under 
the Fourth Amendment. See, e. g., Hernandez-Cuevas v. Taylor, 723 
F. 3d 91, 99 (CA1 2013); Manganiello v. New York, 612 F. 3d 149, 160–161 
(CA2 2010); McKenna v. Philadelphia, 582 F. 3d 447, 461 (CA3 2009); 
Evans v. Chalmers, 703 F. 3d 636, 647 (CA4 2012); Sykes v. Anderson, 
625 F. 3d 294, 308 (CA6 2010); Grider v. Auburn, 618 F. 3d 1240, 1256 
(CA11 2010). 
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see Ill. Comp. Stat., ch. 735, § 5/13–202 (West 2010). Here is 
the chronology of relevant events in this case: 

• March 18, 2011: Manuel is arrested and brought before a 
State Circuit Court Judge, who makes the required 
probable-cause fnding because Manuel was arrested 
without a warrant. 

• March 31, 2011: Manuel is indicted by a grand jury. 

• April 8, 2011: Manuel is arraigned. 

• May 4, 2011: An assistant state's attorney moves to dis-
miss the charges, and the motion is granted. 

• May 5, 2011: Manuel is released from jail. 

• April 22, 2013: Manuel fles his complaint. 

Since the statute of limitations requires the commence-
ment of suit within two years of accrual, Manuel's claim is 
untimely unless it accrued on or after April 22, 2011. And 
the only events in the above chronology that occurred within 
that timeframe are the dismissal of the charge against him 
and his release from custody. A claim of malicious prosecu-
tion “does not accrue until the criminal proceedings have ter-
minated in the plaintiff's favor.” Heck v. Humphrey, 512 
U. S. 477, 489 (1994); see 3 Restatement (Second) of Torts 
§ 653 (1976). None of the other common-law torts to which 
Manuel's claim might be compared—such as false arrest or 
false imprisonment—has such an accrual date. See Wallace, 
supra, at 397 (holding that a claim for false imprisonment 
under the Fourth Amendment accrues when “the claimant 
becomes detained pursuant to legal process”). Therefore, if 
Manuel's case is to go forward, it is essential that his claim 
be treated like a malicious prosecution claim. 

B 

Although the Court refuses to decide whether Manuel's 
claim should be so treated, the answer to that question—the 
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one that the Court actually agreed to review—is straightfor-
ward: A malicious prosecution claim cannot be based on the 
Fourth Amendment. 

“The frst inquiry in any § 1983 suit,” the Court has ex-
plained, is “to isolate the precise constitutional violation with 
which [the defendant] is charged.” Baker v. McCollan, 443 
U. S. 137, 140 (1979). In this case, Manuel charges that he 
was seized without probable cause in violation of the Fourth 
Amendment. In order to fesh out the elements of this con-
stitutional tort, we must look for “tort analogies.” Wilson 
v. Garcia, 471 U. S. 261, 277 (1985). Manuel says that the 
appropriate analog is the tort of malicious prosecution, so we 
should look to the elements of that tort. 

To make out a claim for malicious prosecution, a plaintiff 
generally must show three things: (1) “that the criminal pro-
ceeding was initiated or continued by the defendant without 
`probable cause,' ” W. Keeton, D. Dobbs, P. Keeton, & D. 
Owen, Prosser and Keeton on Law of Torts 876 (5th ed. 1984) 
(Prosser and Keeton) (emphasis added); (2) “that the defend-
ant instituted the proceeding `maliciously,' ” id., at 882; and 
(3) that “the proceedings have terminated in favor of the 
accused,” 3 Restatement (Second) of Torts § 653(b); see also 
Heck, supra, at 489. 

There is a severe mismatch between these elements and 
the Fourth Amendment. First, the defendants typically 
named in Fourth Amendment seizure cases—namely, law en-
forcement offcers—lack the authority to initiate or dismiss 
a prosecution. See Prosser and Keeton 876. That author-
ity lies in the hands of prosecutors. A law enforcement of-
fcer, including the offcer responsible for the defendant's 
arrest, may testify before a grand jury, at a preliminary ex-
amination, see Ill. Comp. Stat., ch. 725, §§ 5/109–3(b), 5/109– 
3.1(b) (West 2010), or hearing, see Fed. Rule Crim. Proc. 5.1, 
and at trial. But when that occurs, the offcer is simply a 
witness and is not responsible for “the decision to press crim-
inal charges.” Rehberg v. Paulk, 566 U. S. 356, 371 (2012). 
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Second, while subjective bad faith, i. e., malice, is the core 
element of a malicious prosecution claim, it is frmly estab-
lished that the Fourth Amendment standard of reasonable-
ness is fundamentally objective. See Ashcroft v. al-Kidd, 
563 U. S. 731, 736 (2011). These two standards—one subjec-
tive and the other objective—cannot coexist. In some in-
stances, importing a malice requirement into the Fourth 
Amendment would leave culpable conduct unpunished. An 
offcer could act unreasonably, thereby violating the Fourth 
Amendment, without even a hint of bad faith. In other 
cases, the malice requirement would cast too wide a net. 
An offcer could harbor intense personal ill will toward an 
arrestee but still act in an objectively reasonable manner in 
carrying out an arrest. 

Finally, malicious prosecution's favorable-termination ele-
ment makes no sense when the claim is that a seizure vio-
lated the Fourth Amendment. The Fourth Amendment, 
after all, prohibits all unreasonable seizures—regardless of 
whether a prosecution is ever brought or how a prosecution 
ends. A “Fourth Amendment wrong” “is fully accom-
plished,” United States v. Calandra, 414 U. S. 338, 354 (1974), 
when an impermissible seizure occurs. The Amendment is 
violated and the injury is inficted no matter what happens 
in any later proceedings. 

Our cases concerning Fourth Amendment claims brought 
under 42 U. S. C. § 1983 prove the point. For example, we 
have recognized that there is no favorable-termination ele-
ment for a Fourth Amendment false imprisonment claim. 
See Wallace, 549 U. S., at 389–392.2 An arrestee can fle 
such a claim while his prosecution is pending—and, in at 
least some situations—will need to do so to ensure that the 
claim is not time barred. See id., at 392–395. By the same 
token, an individual may seek damages for pretrial Fourth 

2 In Wallace, the Court noted that “[f]alse arrest and false imprisonment 
overlap” and decided to “refer to the two torts together as false imprison-
ment.” 549 U. S., at 388–389. 
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Amendment violations even after a valid conviction. For 
example, in Haring v. Prosise, 462 U. S. 306, 308 (1983), the 
respondent pleaded guilty to a drug crime without raising 
any Fourth Amendment issues. He then brought a § 1983 
suit, challenging the constitutionality of the search that led 
to the discovery of the drugs on which his criminal charge 
was based. The Court held that respondent's suit could pro-
ceed—despite his valid conviction. Id., at 323; see also 
Heck, 512 U. S., at 487, n. 7 (“[A] suit for damages attribut-
able to an allegedly unreasonable search may lie even if the 
challenged search produced evidence that was introduced in 
a state criminal trial resulting in the § 1983 plaintiff's still-
outstanding conviction”). 

The favorable-termination element is similarly irrelevant 
to claims like Manuel's. Manuel alleges that he was arrested 
and held based entirely on falsifed evidence. In such a case, 
it makes no difference whether the prosecution was eventu-
ally able to gather and introduce legitimate evidence and to 
obtain a conviction at trial. The unlawful arrest and deten-
tion would still provide grounds for recovery. Accordingly, 
there is no good reason why the accrual of a claim like Manu-
el's should have to await a favorable termination of the 
prosecution. 

For all these reasons, malicious prosecution is a strikingly 
inapt “tort analog[y],” Wilson, 471 U. S., at 277, for Fourth 
Amendment violations. So the answer to the question pre-
sented in Manuel's certiorari petition is that the Fourth 
Amendment does not give rise to a malicious prosecution 
claim, and this means that Manuel's suit is untimely. I 
would affrm the Seventh Circuit on that basis. 

II 

Instead of deciding the question on which we granted re-
view, the Court ventures in a different direction. The Court 
purports to refrain from deciding any issue of timeliness, see 
ante, at 368, but the Court's opinion is certain to be read 
by some to mean that every moment of pretrial confnement 
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without probable cause constitutes a violation of the Fourth 
Amendment. And if that is so, it would seem to follow that 
new Fourth Amendment claims continue to accrue as long as 
the pretrial detention lasts. 

A 

That proposition—that every moment in pretrial detention 
constitutes a “seizure”—is hard to square with the ordinary 
meaning of the term. The term “seizure” applies most di-
rectly to the act of taking a person into custody or otherwise 
depriving the person of liberty. It is not generally used to 
refer to a prolonged detention. Dictionary defnitions from 
around the time of the adoption of the Fourth Amendment 
defne the term “seizure” as a single event—and not a contin-
uing condition. See, e. g., 2 N. Webster, An American Dic-
tionary of the English Language 67 (1828) (Webster) (defn-
ing “seizure” as “the act of laying hold on suddenly”); 1 S. 
Johnson, A Dictionary of the English Language (6th ed. 
1785) (defning “seizure” as “the act of taking forcible posses-
sion”); 1 T. Dyche & W. Pardon, A New General English Dic-
tionary (14th ed. 1771) (defning “seize” as “to lay or take 
hold of violently or at unawares, wrongfully, or by force”). 
As the Court has explained before, “[f]rom the time of the 
founding to the present, the word `seizure' has meant a `tak-
ing possession.' ” California v. Hodari D., 499 U. S. 621, 624 
(1991) (quoting 2 Webster 67). And we have cautioned 
against “stretch[ing] the Fourth Amendment beyond its 
words and beyond the meaning of arrest.” 499 U. S., at 627. 
The Members of Congress who proposed the Fourth Amend-
ment and the state legislatures that ratifed the Amendment 
would have expected to see a more expansive term, such as 
“detention” or “confnement,” if a Fourth Amendment sei-
zure could be a long event that continued throughout the 
entirety of the pretrial period. 

In my view, a period of detention spanning weeks or 
months cannot be viewed as one long, continuing seizure, and 
a pretrial detainee is not “seized” over and over again as 
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long as he remains in custody.3 Of course, the damages re-
sulting from an unlawful seizure may continue to mount dur-
ing the period of confnement caused by the seizure, but no 
new Fourth Amendment seizure claims accrue after that 
date.4 Thus, any possible Fourth Amendment claim that 
Manuel could bring is time barred. 

B 

The Court is mistaken in saying that its decision “follows 
from settled precedent.” Ante, at 360. The Court reads 
Albright v. Oliver, 510 U. S. 266 (1994), and Gerstein v. Pugh, 
420 U. S. 103 (1975), to mean that the Fourth Amendment 
can be violated “when legal process itself goes wrong,” ante, 
at 367, but the accuracy of that interpretation depends on the 
meaning of “legal process.” The Court's reading is correct 

3 By the Court's logic, there is no apparent reason why even a judgment 
of conviction should cut off the accrual of new Fourth Amendment claims 
based on the use of fabricated evidence. The Court writes that “[n]othing 
in the nature of the legal proceeding establishing probable cause makes a 
difference for purposes of the Fourth Amendment.” Ante, at 369, n. 8. 
“[I]f the proceeding is tainted—as here, by fabricated evidence—and the 
result is that probable cause is lacking,” the Court continues, “then the 
ensuing pretrial detention violates the confned person's Fourth Amend-
ment rights, for all the reasons we have stated.” Ibid. Although the 
Court inserts the word “pretrial” in this sentence, its logic provides no 
reason for that limitation. If a Fourth Amendment seizure continues as 
long as a person is detained, there is no reason why incarceration after 
conviction cannot be regarded as a continuing seizure. The Court asserts 
that the Fourth Amendment “drops out” of the picture after trial, 
ibid., but it does not explain why this is so. There are facilities that 
house both pretrial detainees and prisoners serving sentences. If a 
detainee is transferred following conviction from the section for detainees 
to the section for prisoners, does the transfer render this person 
“unseized”? 

4 There is authority for the proposition that a grand jury indictment or 
a determination of probable cause after an adversary proceeding may be 
an intervening cause that cuts off liability for an unlawful arrest. See 
Wallace v. Kato, 549 U. S. 384, 390 (2007); Prosser and Keeton 885. I 
would not decide that question here. 
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if by “legal process” the Court means a determination of 
probable cause at a frst or initial appearance. See Ill. 
Comp. Stat., ch. 725, § 5/109–1 (West Supp. 2015); Fed. Rule 
Crim. Proc. 5(b). When an arrest warrant is obtained, the 
probable-cause determination is made at that time, and there 
is thus no need for a repeat determination at the frst or 
initial appearance. But when an arrest is made without a 
warrant, the arrestee, generally within 48 hours, must be 
brought before a judicial offcer, County of Riverside v. Mc-
Laughlin, 500 U. S. 44, 56 (1991), who then completes the 
arrest process by making the same determination that would 
have been made as part of the warrant application process. 
See Ill. Comp. Stat., ch. 725, §§ 5/109–1(a), (b); Fed. Rules 
Crim. Proc. 4(a), 5(b). Thus, this appearance is an integral 
part of the process of taking the arrestee into custody and 
easily falls within the meaning of the term “seizure.” But 
other forms of “legal process,” for example, a grand jury in-
dictment or a determination of probable cause at a prelimi-
nary examination or hearing, do not ft within the concept of 
a “seizure,” and the cases cited by the Court do not suggest 
otherwise. 

Take Albright frst. A detective named Oliver procured 
a warrant for the arrest of Albright for distributing a “look-
alike” substance. See Albright v. Oliver, 975 F. 2d 343, 344 
(CA7 1992). The warrant was based on information given 
to Oliver by the purchaser of the substance. Ibid. After 
learning of the warrant, Albright turned himself in, was 
booked, and was released on bond. Ibid. Oliver testifed at 
what Illinois calls a preliminary examination and apparently 
related the information provided by the alleged purchaser. 
Ibid. The judge found probable cause, but the charges were 
later dismissed. Ibid. According to the Seventh Circuit, 
probable cause was sorely lacking, id., at 345, and Albright 
sued Oliver under 42 U. S. C. § 1983, claiming that Oliver had 
violated his substantive due process right not to be prose-
cuted without probable cause. All that this Court held was 
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that Albright's claim had to be analyzed under the Fourth 
Amendment, not substantive due process. 

The Court now reads Albright to mean that a Fourth 
Amendment seizure continues “after the start of `legal proc-
ess,' ” ante, at 360, but three forms of what might be termed 
“legal process” were issued in Albright: the arrest warrant, 
the order releasing him on bond after his frst appearance, 
and the order holding him over for trial after the preliminary 
examination. I agree that Albright's seizure did not end 
with the issuance of the warrant (that would be ridiculous 
since he had not even been arrested at that point) or the frst 
appearance, see ante, at 366–367, and n. 6, but it is impossible 
to read anything more into the holding in Albright. The 
terse plurality opinion joined by four Justices said no more; 
the opinion of Justice Scalia, who joined the plurality opinion, 
referred only to Albright's “arrest,” 510 U. S., at 275 (concur-
ring opinion); and Justices Kennedy and Thomas, who 
concurred in the judgment, did so only because Albright's 
“allegation of arrest without probable cause must be ana-
lyzed under the Fourth Amendment.” Id., at 281 (Ken-
nedy, J., concurring in judgment). To read anything more 
into Albright is to adopt the position taken by just one Mem-
ber of the plurality, see id., at 279 (Ginsburg, J., concurring) 
(seizure continues throughout the period of pretrial deten-
tion), and the two Justices in dissent, see id., at 307 (Stevens, 
J., dissenting) (same). 

The other precedent on which the Court relies, Gerstein, 
goes no further than Albright. All that the Court held in 
Gerstein was that if there is no probable-cause fnding by a 
neutral magistrate before an arrest, there must be one after 
the arrest. 420 U. S., at 111–116. The Court reasoned that 
“the Fourth Amendment requires a judicial determination of 
probable cause as a prerequisite to extended restraint of lib-
erty following arrest.” Id., at 114. The Court said nothing 
about whether a claim for a seizure in violation of the Fourth 
Amendment could accrue after an initial appearance. 
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The Court thus is forced to rely on dicta—taken out 
of context—from Gerstein. For example, the Court cites 
Gerstein's statement that “[t]he Fourth Amendment was tai-
lored explicitly for the criminal justice system” and that it 
“always has been thought to defne the `process that is due' 
for seizures of person[s] . . . in criminal cases, including the 
detention of suspects pending trial.” Id., at 125, n. 27. 
This statement hardly shows that a Fourth Amendment sei-
zure continues throughout a period of pretrial detention, and 
the Court does not mention the very next sentence in 
Gerstein—which suggests that the Fourth Amendment 
might govern “only the frst stage” of a prosecution, eventu-
ally giving way to other protections that are also part of 
our “elaborate system, unique in jurisprudence, designed to 
safeguard the rights of those accused of criminal conduct.” 
Ibid. (emphasis deleted). In the end, Gerstein stands for the 
proposition that the Fourth Amendment requires a post-
arrest probable-cause fnding by a neutral magistrate; it says 
nothing about whether the Fourth Amendment extends be-
yond that or any other “legal process.” 

* * * 

A well-known medical maxim—“frst, do no harm”—is a 
good rule of thumb for courts as well. The Court's decision 
today violates that rule by avoiding the question presented 
in order to reach an unnecessary and tricky issue. The re-
sulting opinion will, I fear, inject much confusion into Fourth 
Amendment law. And it has the potential to do much 
harm—by dramatically expanding Fourth Amendment liabil-
ity under § 1983 in a way that does violence to the text of 
the Fourth Amendment. I respectfully dissent. 
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The Individuals with Disabilities Education Act (IDEA) offers States fed-
eral funds to assist in educating children with disabilities. The Act 
conditions that funding on compliance with certain statutory require-
ments, including the requirement that States provide every eligible 
child a “free appropriate public education,” or FAPE, by means of a 
uniquely tailored “individualized education program,” or IEP. 20 
U. S. C. §§ 1401(9)(D), 1412(a)(1). 

This Court frst addressed the FAPE requirement in Board of Ed. of 
Hendrick Hudson Central School Dist., Westchester Cty. v. Rowley, 458 
U. S. 176. The Court held that the Act guarantees a substantively ade-
quate program of education to all eligible children, and that this require-
ment is satisfed if the child's IEP sets out an educational program that 
is “reasonably calculated to enable the child to receive educational bene-
fts.” Id., at 207. For children fully integrated in the regular class-
room, this would typically require an IEP “reasonably calculated to en-
able the child to achieve passing marks and advance from grade to 
grade.” Id., at 204. Because the IEP challenged in Rowley plainly 
met this standard, the Court declined “to establish any one test for 
determining the adequacy of educational benefts conferred upon all 
children covered by the Act,” instead “confn[ing] its analysis” to the 
facts of the case before it. Id., at 202. 

Petitioner Endrew F., a child with autism, received annual IEPs in 
respondent Douglas County School District from preschool through 
fourth grade. By fourth grade, Endrew's parents believed his academic 
and functional progress had stalled. When the school district proposed 
a ffth grade IEP that resembled those from past years, Endrew's par-
ents removed him from public school and enrolled him in a specialized 
private school, where he made signifcant progress. School district rep-
resentatives later presented Endrew's parents with a new ffth grade 
IEP, but they considered it no more adequate than the original plan. 
They then sought reimbursement for Endrew's private school tuition by 
fling a complaint under the IDEA with the Colorado Department of 
Education. Their claim was denied, and a Federal District Court af-
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frmed that determination. The Tenth Circuit also affrmed. That 
court interpreted Rowley to establish a rule that a child's IEP is ade-
quate as long as it is calculated to confer an “educational beneft [that 
is] merely . . . more than de minimis,” 798 F. 3d 1329, 1338 (internal 
quotation marks omitted), and concluded that Endrew's IEP had been 
“reasonably calculated to enable [him] to make some progress,” id., at 
1342 (internal quotation marks omitted). The court accordingly held 
that Endrew had received a FAPE. 

Held: To meet its substantive obligation under the IDEA, a school must 
offer an IEP reasonably calculated to enable a child to make progress 
appropriate in light of the child's circumstances. Pp. 397–404. 

(a) Rowley and the language of the IDEA point to the approach 
adopted here. The “reasonably calculated” qualifcation refects a rec-
ognition that crafting an appropriate program of education requires a 
prospective judgment by school offcials, informed by their own exper-
tise and the views of a child's parents or guardians; any review of an 
IEP must appreciate that the question is whether the IEP is reasonable, 
not whether the court regards it as ideal. An IEP must aim to enable 
the child to make progress; the essential function of an IEP is to set 
out a plan for pursuing academic and functional advancement. And the 
degree of progress contemplated by the IEP must be appropriate in 
light of the child's circumstances, which should come as no surprise. 
This refects the focus on the particular child that is at the core of the 
IDEA, and the directive that States offer instruction “specially de-
signed” to meet a child's “unique needs” through an “[i]ndividualized 
education program.” §§ 1401(29), (14) (emphasis added). 

Rowley sheds light on what appropriate progress will look like in 
many cases: For a child fully integrated in the regular classroom, an 
IEP typically should be “reasonably calculated to enable the child to 
achieve passing marks and advance from grade to grade.” 458 U. S., at 
204. This guidance is grounded in the statutory defnition of a FAPE. 
One component of a FAPE is “special education,” defned as “specially 
designed instruction . . . to meet the unique needs of a child with a 
disability.” §§ 1401(9), (29). In determining what it means to “meet 
the unique needs” of a child with a disability, the provisions of the IDEA 
governing the IEP development process provide guidance. These pro-
visions refect what the Court said in Rowley by focusing on “progress 
in the general education curriculum.” §§ 1414(d)(1)(A)(i)(I)(aa), 
(II)(aa), (IV)(bb). 

Rowley did not provide concrete guidance with respect to a child who 
is not fully integrated in the regular classroom and not able to achieve 
on grade level. A child's IEP need not aim for grade-level advancement 
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if that is not a reasonable prospect. But that child's educational pro-
gram must be appropriately ambitious in light of his circumstances, just 
as advancement from grade to grade is appropriately ambitious for most 
children in the regular classroom. The goals may differ, but every child 
should have the chance to meet challenging objectives. 

This standard is more demanding than the “merely more than de 
minimis” test applied by the Tenth Circuit. It cannot be right that the 
IDEA generally contemplates grade-level advancement for children 
with disabilities who are fully integrated in the regular classroom, but 
is satisfed with barely more than de minimis progress for children who 
are not. Pp. 397–403. 

(b) Endrew's parents argue that the Act goes even further and re-
quires States to provide children with disabilities educational opportuni-
ties that are “substantially equal to the opportunities afforded children 
without disabilities.” Brief for Petitioner 40. But the lower courts in 
Rowley adopted a strikingly similar standard, and this Court rejected 
it in clear terms. Mindful that Congress has not materially changed 
the statutory defnition of a FAPE since Rowley was decided, this Court 
declines to interpret the FAPE provision in a manner so plainly at odds 
with the Court's analysis in that case. P. 403. 

(c) The adequacy of a given IEP turns on the unique circumstances 
of the child for whom it was created. This absence of a bright-line rule 
should not be mistaken for “an invitation to the courts to substitute 
their own notions of sound educational policy for those of the school 
authorities which they review.” Rowley, 458 U. S., at 206. At the 
same time, deference is based on the application of expertise and the 
exercise of judgment by school authorities. The nature of the IEP 
process ensures that parents and school representatives will fully air 
their respective opinions on the degree of progress a child's IEP should 
pursue; thus, by the time any dispute reaches court, school authorities 
will have had the chance to bring their expertise and judgment to bear 
on areas of disagreement. See §§ 1414, 1415; Rowley, 458 U. S., at 208– 
209. At that point, a reviewing court may fairly expect those authori-
ties to be able to offer a cogent and responsive explanation for their 
decisions that shows the IEP is reasonably calculated to enable the child 
to make progress appropriate in light of his circumstances. Pp. 403–404. 

798 F. 3d 1329, vacated and remanded. 

Roberts, C. J., delivered the opinion for a unanimous Court. 

Jeffrey L. Fisher argued the cause for petitioner. With 
him on the briefs were David T. Goldberg, Pamela S. Kar-
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Chief Justice Roberts delivered the opinion of the 
Court. 

Thirty-fve years ago, this Court held that the Individuals 
with Disabilities Education Act establishes a substantive 
right to a “free appropriate public education” for certain chil-
dren with disabilities. Board of Ed. of Hendrick Hudson 
Central School Dist., Westchester Cty. v. Rowley, 458 U. S. 
176 (1982). We declined, however, to endorse any one stand-
ard for determining “when handicapped children are receiv-
ing suffcient educational benefts to satisfy the requirements 
of the Act.” 
before us today. 

Id., at 202. 
Ibid. 

That “more diffcult problem” is 

I 

A 

The Individuals with Disabilities Education Act (IDEA or 
Act) offers States federal funds to assist in educating chil-
dren with disabilities. 84 Stat. 175, as amended, 20 U. S. C. 
§ 1400 et seq.; see Arlington Central School Dist. Bd. of Ed. 
v. Murphy, 548 U. S. 291, 295 (2006). In exchange for the 
funds, a State pledges to comply with a number of statutory 
conditions. Among them, the State must provide a free 
appropriate public education—a FAPE, for short—to all eli-
gible children. § 1412(a)(1). 

A FAPE, as the Act defnes it, includes both “special edu-
cation” and “related services.” § 1401(9). “Special educa-
tion” is “specially designed instruction . . . to meet the unique 
needs of a child with a disability”; “related services” are the 
support services “required to assist a child . . . to beneft 
from” that instruction. §§ 1401(26), (29). A State covered 
by the IDEA must provide a disabled child with such 

Halbert, Derek T. Teeter, and Michael T. Raupp; and for the National 
School Boards Association et al. by Francisco M. Negrón, Jr., and Emily 
E. Sugrue. 

Stephen A. Miller fled a brief for the National Association of State 
Directors of Special Education as amicus curiae. 
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special education and related services “in conformity with 
the [child's] individualized education program,” or IEP. 
§ 1401(9)(D). 

The IEP is “the centerpiece of the statute's education de-
livery system for disabled children.” Honig v. Doe, 484 
U. S. 305, 311 (1988). A comprehensive plan prepared by a 
child's “IEP Team” (which includes teachers, school offcials, 
and the child's parents), an IEP must be drafted in compli-
ance with a detailed set of procedures. § 1414(d)(1)(B) (in-
ternal quotation marks omitted). These procedures empha-
size collaboration among parents and educators and require 
careful consideration of the child's individual circumstances. 
§ 1414. The IEP is the means by which special education 
and related services are “tailored to the unique needs” of a 
particular child. Rowley, 458 U. S., at 181. 

The IDEA requires that every IEP include “a statement 
of the child's present levels of academic achievement and 
functional performance,” describe “how the child's disability 
affects the child's involvement and progress in the general 
education curriculum,” and set out “measurable annual goals, 
including academic and functional goals,” along with a “de-
scription of how the child's progress toward meeting” those 
goals will be gauged. §§ 1414(d)(1)(A)(i)(I)–(III). The IEP 
must also describe the “special education and related serv-
ices . . . that will be provided” so that the child may “advance 
appropriately toward attaining the annual goals” and, when 
possible, “be involved in and make progress in the general 
education curriculum.” § 1414(d)(1)(A)(i)(IV). 

Parents and educators often agree about what a child's 
IEP should contain. But not always. When disagreement 
arises, parents may turn to dispute resolution procedures es-
tablished by the IDEA. The parties may resolve their dif-
ferences informally, through a “[p]reliminary meeting,” or, 
somewhat more formally, through mediation. §§ 1415(e), 
(f)(1)(B)(i). If these measures fail to produce accord, the 
parties may proceed to what the Act calls a “due process 
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hearing ” before a state or local educational agency. 
§§ 1415(f)(1)(A), (g). And at the conclusion of the adminis-
trative process, the losing party may seek redress in state 
or federal court. § 1415(i)(2)(A). 

B 

This Court frst addressed the FAPE requirement in Row-
ley.1 Plaintiff Amy Rowley was a frst grader with impaired 
hearing. Her school district offered an IEP under which 
Amy would receive instruction in the regular classroom and 
spend time each week with a special tutor and a speech ther-
apist. The district proposed that Amy's classroom teacher 
speak into a wireless transmitter and that Amy use an FM 
hearing aid designed to amplify her teacher's words; the dis-
trict offered to supply both components of this system. But 
Amy's parents argued that the IEP should go further and 
provide a sign-language interpreter in all of her classes. 
Contending that the school district's refusal to furnish an 
interpreter denied Amy a FAPE, Amy's parents initiated ad-
ministrative proceedings, then fled a lawsuit under the Act. 
Rowley, 458 U. S., at 184–185. 

The District Court agreed that Amy had been denied a 
FAPE. The court acknowledged that Amy was making ex-
cellent progress in school: She was “perform[ing] better than 
the average child in her class” and “advancing easily from 
grade to grade.” Id., at 185 (internal quotation marks omit-
ted). At the same time, Amy “under[stood] considerably 
less of what goes on in class than she could if she were not 
deaf.” Ibid. (internal quotation marks omitted). Conclud-
ing that “it has been left entirely to the courts and the 
hearing offcers to give content to the requirement of an `ap-

1 The requirement was initially set out in the Education of the Handi-
capped Act, which was later amended and renamed the IDEA. See Pub. 
L. 101–476, § 901(a), 104 Stat. 1141. For simplicity's sake—and to avoid 
“acronym overload”—we use the latter title throughout this opinion. Fry 
v. Napoleon Community Schools, 580 U. S. 154, 160, n. 1 (2017). 
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propriate education,' ” 483 F. Supp. 528, 533 (SDNY 1980), 
the District Court ruled that Amy's education was not “ap-
propriate” unless it provided her “an opportunity to achieve 
[her] full potential commensurate with the opportunity pro-
vided to other children.” Rowley, 458 U. S., at 185–186 
(internal quotation marks omitted). The Second Circuit 
agreed with this analysis and affrmed. 

In this Court, the parties advanced starkly different un-
derstandings of the FAPE requirement. Amy's parents de-
fended the approach of the lower courts, arguing that the 
school district was required to provide instruction and serv-
ices that would provide Amy an “equal educational opportu-
nity” relative to children without disabilities. Id., at 198 (in-
ternal quotation marks omitted). The school district, for its 
part, contended that the IDEA “did not create substantive 
individual rights”; the FAPE provision was instead merely 
aspirational. Brief for Petitioners in Rowley, O. T. 1981, 
No. 80–1002, pp. 28, 41. 

Neither position carried the day. On the one hand, this 
Court rejected the view that the IDEA gives “courts carte 
blanche to impose upon the States whatever burden their 
various judgments indicate should be imposed.” Rowley, 
458 U. S., at 190, n. 11. After all, the statutory phrase “free 
appropriate public education” was expressly defned in the 
Act, even if the defnition “tend[ed] toward the cryptic rather 
than the comprehensive.” Id., at 188. This Court went on 
to reject the “equal opportunity” standard adopted by the 
lower courts, concluding that “free appropriate public educa-
tion” was a phrase “too complex to be captured by the word 
`equal' whether one is speaking of opportunities or services.” 
Id., at 199. The Court also viewed the standard as “entirely 
unworkable,” apt to require “impossible measurements and 
comparisons” that courts were ill suited to make. Id., 
at 198. 

On the other hand, the Court also rejected the school dis-
trict's argument that the FAPE requirement was actually no 
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requirement at all. Id., at 200. Instead, the Court care-
fully charted a middle path. Even though “Congress was 
rather sketchy in establishing substantive requirements” 
under the Act, id., at 206, the Court nonetheless made clear 
that the Act guarantees a substantively adequate program 
of education to all eligible children, id., at 200–202, 207; see 
id., at 193, n. 15 (describing the “substantive standard . . . 
implicit in the Act”). We explained that this requirement is 
satisfed, and a child has received a FAPE, if the child's IEP 
sets out an educational program that is “reasonably calcu-
lated to enable the child to receive educational benefts.” 
Id., at 207. For children receiving instruction in the regular 
classroom, this would generally require an IEP “reasonably 
calculated to enable the child to achieve passing marks and 
advance from grade to grade.” Id., at 204; see also id., at 
203, n. 25. 

In view of Amy Rowley's excellent progress and the “sub-
stantial” suite of specialized instruction and services offered 
in her IEP, we concluded that her program satisfed the 
FAPE requirement. Id., at 202. But we went no further. 
Instead, we expressly “confne[d] our analysis” to the facts of 
the case before us. Ibid. Observing that the Act requires 
States to “educate a wide spectrum” of children with disabil-
ities and that “the benefts obtainable by children at one end 
of the spectrum will differ dramatically from those obtain-
able by children at the other end,” we declined “to establish 
any one test for determining the adequacy of educational 
benefts conferred upon all children covered by the Act.” 
Ibid. 

C 

Petitioner Endrew F. was diagnosed with autism at age 
two. Autism is a neurodevelopmental disorder generally 
marked by impaired social and communicative skills, “en-
gagement in repetitive activities and stereotyped move-
ments, resistance to environmental change or change in daily 
routines, and unusual responses to sensory experiences.” 
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34 CFR § 300.8(c)(1)(i) (2016); see Brief for Petitioner 8. A 
child with autism qualifes as a “[c]hild with a disability” 
under the IDEA, and Colorado (where Endrew resides) ac-
cepts IDEA funding. § 1401(3)(A). Endrew is therefore 
entitled to the benefts of the Act, including a FAPE pro-
vided by the State. 

Endrew attended school in respondent Douglas County 
School District from preschool through fourth grade. Each 
year, his IEP Team drafted an IEP addressed to his educa-
tional and functional needs. By Endrew's fourth grade 
year, however, his parents had become dissatisfed with his 
progress. Although Endrew displayed a number of 
strengths—his teachers described him as a humorous child 
with a “sweet disposition” who “show[ed] concern[ ] for 
friends”—he still “exhibited multiple behaviors that inhib-
ited his ability to access learning in the classroom.” Supp. 
App. 182a; 798 F. 3d 1329, 1336 (CA10 2015). Endrew would 
scream in class, climb over furniture and other students, and 
occasionally run away from school. Id., at 1336. He was 
afficted by severe fears of commonplace things like fies, 
spills, and public restrooms. As Endrew's parents saw it, 
his academic and functional progress had essentially stalled: 
Endrew's IEPs largely carried over the same basic goals and 
objectives from one year to the next, indicating that he was 
failing to make meaningful progress toward his aims. His 
parents believed that only a thorough overhaul of the school 
district's approach to Endrew's behavioral problems could 
reverse the trend. But in April 2010, the school district pre-
sented Endrew's parents with a proposed ffth grade IEP 
that was, in their view, pretty much the same as his past 
ones. So his parents removed Endrew from public school 
and enrolled him at Firefy Autism House, a private school 
that specializes in educating children with autism. 

Endrew did much better at Firefy. The school developed 
a “behavioral intervention plan” that identifed Endrew's 
most problematic behaviors and set out particular strategies 
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for addressing them. See Supp. App. 198a–201a. Firefy 
also added heft to Endrew's academic goals. Within 
months, Endrew's behavior improved signifcantly, permit-
ting him to make a degree of academic progress that had 
eluded him in public school. 

In November 2010, some six months after Endrew started 
classes at Firefy, his parents again met with representatives 
of the Douglas County School District. The district pre-
sented a new IEP. Endrew's parents considered the IEP no 
more adequate than the one proposed in April, and rejected 
it. They were particularly concerned that the stated plan 
for addressing Endrew's behavior did not differ meaningfully 
from the plan in his fourth grade IEP, despite the fact that 
his experience at Firefy suggested that he would beneft 
from a different approach. 

In February 2012, Endrew's parents fled a complaint with 
the Colorado Department of Education seeking reimburse-
ment for Endrew's tuition at Firefy. To qualify for such 
relief, they were required to show that the school district 
had not provided Endrew a FAPE in a timely manner prior 
to his enrollment at the private school. See § 1412(a)(10) 
(C)(ii). Endrew's parents contended that the fnal IEP pro-
posed by the school district was not “reasonably calculated 
to enable [Endrew] to receive educational benefts” and that 
Endrew had therefore been denied a FAPE. Rowley, 458 
U. S., at 207. An Administrative Law Judge (ALJ) dis-
agreed and denied relief. 

Endrew's parents sought review in Federal District Court. 
Giving “due weight” to the decision of the ALJ, the District 
Court affrmed. 2014 WL 4548439, *5 (D Colo., Sept. 15, 
2014) (quoting Rowley, 458 U. S., at 206). The court ac-
knowledged that Endrew's performance under past IEPs 
“did not reveal immense educational growth.” 2014 WL 
4548439, *9. But it concluded that annual modifcations to 
Endrew's IEP objectives were “suffcient to show a pattern 
of, at the least, minimal progress.” Ibid. Because En-
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drew's previous IEPs had enabled him to make this sort of 
progress, the court reasoned, his latest, similar IEP was rea-
sonably calculated to do the same thing. In the court's view, 
that was all Rowley demanded. 2014 WL 4548439, *9. 

The Tenth Circuit affrmed. The Court of Appeals recited 
language from Rowley stating that the instruction and serv-
ices furnished to children with disabilities must be calculated 
to confer “some educational beneft.” 798 F. 3d, at 1338 
(quoting Rowley, 458 U. S., at 200; emphasis added by Tenth 
Circuit). The court noted that it had long interpreted this 
language to mean that a child's IEP is adequate as long as it 
is calculated to confer an “educational beneft [that is] merely 
. . . more than de minimis.” 798 F. 3d, at 1338 (inter-
nal quotation marks omitted). Applying this standard, the 
Tenth Circuit held that Endrew's IEP had been “reasonably 
calculated to enable [him] to make some progress.” Id., at 
1342 (internal quotation marks omitted). Accordingly, he 
had not been denied a FAPE. 

We granted certiorari. 579 U. S. 969 (2016). 

II 

A 

The Court in Rowley declined “to establish any one test 
for determining the adequacy of educational benefts con-
ferred upon all children covered by the Act.” 458 U. S., at 
202. The school district, however, contends that Rowley 
nonetheless established that “an IEP need not promise any 
particular level of beneft,” so long as it is “ ̀ reasonably calcu-
lated' to provide some beneft, as opposed to none.” Brief 
for Respondent 15. 

The district relies on several passages from Rowley to 
make its case. It points to our observation that “any sub-
stantive standard prescribing the level of education to be 
accorded” children with disabilities was “[n]oticeably absent 
from the language of the statute.” 458 U. S., at 189; see 
Brief for Respondent 14. The district also emphasizes the 
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Court's statement that the Act requires States to provide 
access to instruction “suffcient to confer some educational 
beneft,” reasoning that any beneft, however minimal, satis-
fes this mandate. Brief for Respondent 15 (quoting Rowley, 
458 U. S., at 200). Finally, the district urges that the Court 
conclusively adopted a “some educational beneft” standard 
when it wrote that “the intent of the Act was more to open 
the door of public education to handicapped children . . . than 
to guarantee any particular level of education.” Id., at 192; 
see Brief for Respondent 14. 

These statements in isolation do support the school dis-
trict's argument. But the district makes too much of them. 
Our statement that the face of the IDEA imposed no explicit 
substantive standard must be evaluated alongside our state-
ment that a substantive standard was “implicit in the Act.” 
Rowley, 458 U. S., at 193, n. 15. Similarly, we fnd little sig-
nifcance in the Court's language concerning the requirement 
that States provide instruction calculated to “confer some 
educational beneft.” Id., at 200. The Court had no need 
to say anything more particular, since the case before it in-
volved a child whose progress plainly demonstrated that her 
IEP was designed to deliver more than adequate educational 
benefts. See id., at 202, 209–210. The Court's principal 
concern was to correct what it viewed as the surprising rul-
ings below: that the IDEA effectively empowers judges to 
elaborate a federal common law of public education, and that 
a child performing better than most in her class had been 
denied a FAPE. The Court was not concerned with pre-
cisely articulating a governing standard for closer cases. 
See id., at 202. And the statement that the Act did not 
“guarantee any particular level of education” simply refects 
the unobjectionable proposition that the IDEA cannot and 
does not promise “any particular [educational] outcome.” 
Id., at 192 (internal quotation marks omitted). No law could 
do that—for any child. 

More important, the school district's reading of these iso-
lated statements runs headlong into several points on which 
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Rowley is crystal clear. For instance—just after saying 
that the Act requires instruction that is “suffcient to confer 
some educational beneft”—we noted that “[t]he determina-
tion of when handicapped children are receiving suffcient 
educational benefts . . . presents a . . . diffcult problem.” 
Id., at 200, 202 (emphasis added). And then we expressly 
declined “to establish any one test for determining the ade-
quacy of educational benefts” under the Act. Id., at 202 
(emphasis added). It would not have been “diffcult” for us 
to say when educational benefts are suffcient if we had just 
said that any educational beneft was enough. And it would 
have been strange to refuse to set out a test for the adequacy 
of educational benefts if we had just done exactly that. We 
cannot accept the school district's reading of Rowley. 

B 

While Rowley declined to articulate an overarching stand-
ard to evaluate the adequacy of the education provided under 
the Act, the decision and the statutory language point to a 
general approach: To meet its substantive obligation under 
the IDEA, a school must offer an IEP reasonably calculated 
to enable a child to make progress appropriate in light of the 
child's circumstances. 

The “reasonably calculated” qualifcation refects a recog-
nition that crafting an appropriate program of education re-
quires a prospective judgment by school offcials. Id., at 
207. The Act contemplates that this fact-intensive exercise 
will be informed not only by the expertise of school offcials, 
but also by the input of the child's parents or guardians. Id., 
at 208–209. Any review of an IEP must appreciate that the 
question is whether the IEP is reasonable, not whether the 
court regards it as ideal. Id., at 206–207. 

The IEP must aim to enable the child to make progress. 
After all, the essential function of an IEP is to set out a plan 
for pursuing academic and functional advancement. See 
§§ 1414(d)(1)(A)(i)(I)–(IV). This refects the broad purpose 
of the IDEA, an “ambitious” piece of legislation enacted “in 
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response to Congress' perception that a majority of handi-
capped children in the United States `were either totally ex-
cluded from schools or [were] sitting idly in regular class-
rooms awaiting the time when they were old enough to “drop 
out.” ' ” Rowley, 458 U. S., at 179 (quoting H. R. Rep. 
No. 94–332, p. 2 (1975)). A substantive standard not focused 
on student progress would do little to remedy the pervasive 
and tragic academic stagnation that prompted Congress 
to act. 

That the progress contemplated by the IEP must be ap-
propriate in light of the child's circumstances should come as 
no surprise. A focus on the particular child is at the core 
of the IDEA. The instruction offered must be “specially 
designed” to meet a child's “unique needs” through an 
“[i]ndividualized education program.” §§ 1401(29), (14) 
(emphasis added). An IEP is not a form document. It is 
constructed only after careful consideration of the child's 
present levels of achievement, disability, and potential for 
growth. §§ 1414(d)(1)(A)(i)(I)–(IV), (d)(3)(A)(i)–(iv). As we 
observed in Rowley, the IDEA “requires participating States 
to educate a wide spectrum of handicapped children,” and 
“the benefts obtainable by children at one end of the spec-
trum will differ dramatically from those obtainable by chil-
dren at the other end, with infnite variations in between.” 
458 U. S., at 202. 

Rowley sheds light on what appropriate progress will look 
like in many cases. There, the Court recognized that the 
IDEA requires that children with disabilities receive educa-
tion in the regular classroom “whenever possible.” Ibid. 
(citing § 1412(a)(5)). When this preference is met, “the sys-
tem itself monitors the educational progress of the child.” 
Id., at 202–203. “Regular examinations are administered, 
grades are awarded, and yearly advancement to higher 
grade levels is permitted for those children who attain an 
adequate knowledge of the course material.” Id., at 203. 
Progress through this system is what our society generally 
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means by an “education.” And access to an “education” is 
what the IDEA promises. Ibid. Accordingly, for a child 
fully integrated in the regular classroom, an IEP typically 
should, as Rowley put it, be “reasonably calculated to enable 
the child to achieve passing marks and advance from grade 
to grade.” Id., at 203–204. 

This guidance is grounded in the statutory defnition of a 
FAPE. One of the components of a FAPE is “special educa-
tion,” defned as “specially designed instruction . . . to meet 
the unique needs of a child with a disability.” §§ 1401(9), 
(29). In determining what it means to “meet the unique 
needs” of a child with a disability, the provisions governing 
the IEP development process are a natural source of guid-
ance: It is through the IEP that “[t]he `free appropriate pub-
lic education' required by the Act is tailored to the unique 
needs of” a particular child. Id., at 181. 

The IEP provisions refect Rowley's expectation that, for 
most children, a FAPE will involve integration in the regular 
classroom and individualized special education calculated to 
achieve advancement from grade to grade. Every IEP be-
gins by describing a child's present level of achievement, in-
cluding explaining “how the child's disability affects the 
child's involvement and progress in the general education 
curriculum.” § 1414(d)(1)(A)(i)(I)(aa). It then sets out “a 
statement of measurable annual goals . . . designed to . . . 
enable the child to be involved in and make progress in the 
general education curriculum,” along with a description 
of specialized instruction and services that the child will 
receive. §§ 1414(d)(1)(A)(i)(II), (IV). The instruction and 
services must likewise be provided with an eye toward 
“progress in the general education curriculum.” § 1414(d)(1) 
(A)(i)(IV)(bb). Similar IEP requirements have been in 
place since the time the States began accepting funding 
under the IDEA. 

The school district protests that these provisions impose 
only procedural requirements—a checklist of items the IEP 
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must address—not a substantive standard enforceable in 
court. Tr. of Oral Arg. 50–51. But the procedures are 
there for a reason, and their focus provides insight into what 
it means, for purposes of the FAPE defnition, to “meet the 
unique needs” of a child with a disability. §§ 1401(9), (29). 
When a child is fully integrated in the regular classroom, as 
the Act prefers, what that typically means is providing a 
level of instruction reasonably calculated to permit advance-
ment through the general curriculum.2 

Rowley had no need to provide concrete guidance with re-
spect to a child who is not fully integrated in the regular 
classroom and not able to achieve on grade level. That case 
concerned a young girl who was progressing smoothly 
through the regular curriculum. If that is not a reasonable 
prospect for a child, his IEP need not aim for grade-level 
advancement. But his educational program must be appro-
priately ambitious in light of his circumstances, just as ad-
vancement from grade to grade is appropriately ambitious 
for most children in the regular classroom. The goals may 
differ, but every child should have the chance to meet chal-
lenging objectives. 

Of course this describes a general standard, not a formula. 
But whatever else can be said about it, this standard is mark-
edly more demanding than the “merely more than de mini-
mis” test applied by the Tenth Circuit. It cannot be the 
case that the Act typically aims for grade-level advancement 
for children with disabilities who can be educated in the reg-
ular classroom, but is satisfed with barely more than de 
minimis progress for those who cannot. 

When all is said and done, a student offered an educational 
program providing “merely more than de minimis” progress 
from year to year can hardly be said to have been offered 

2 This guidance should not be interpreted as an infexible rule. We de-
clined to hold in Rowley, and do not hold today, that “every handicapped 
child who is advancing from grade to grade . . . is automatically receiving 
a [FAPE].” Board of Ed. of Hendrick Hudson Central School Dist., 
Westchester Cty. v. Rowley, 458 U. S. 176, 203, n. 25 (1982). 
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an education at all. For children with disabilities, receiving 
instruction that aims so low would be tantamount to “sitting 
idly . . . awaiting the time when they were old enough to 
`drop out.' ” Rowley, 458 U. S., at 179 (some internal quota-
tion marks omitted). The IDEA demands more. It re-
quires an educational program reasonably calculated to en-
able a child to make progress appropriate in light of the 
child's circumstances. 

C 
Endrew's parents argue that the Act goes even further. 

In their view, a FAPE is “an education that aims to provide 
a child with a disability opportunities to achieve academic 
success, attain self-suffciency, and contribute to society that 
are substantially equal to the opportunities afforded children 
without disabilities.” Brief for Petitioner 40. 

This standard is strikingly similar to the one the lower 
courts adopted in Rowley, and it is virtually identical to the 
formulation advanced by Justice Blackmun in his separate 
writing in that case. See 458 U. S., at 185–186; id., at 211 
(opinion concurring in judgment) (“[T]he question is whether 
Amy's program . . . offered her an opportunity to understand 
and participate in the classroom that was substantially equal 
to that given her non-handicapped classmates”). But the 
majority rejected any such standard in clear terms. Id., at 
198 (“The requirement that States provide `equal' educa-
tional opportunities would . . . seem to present an entirely 
unworkable standard requiring impossible measurements 
and comparisons”). Mindful that Congress (despite several 
intervening amendments to the IDEA) has not materially 
changed the statutory defnition of a FAPE since Rowley 
was decided, we decline to interpret the FAPE provision 
in a manner so plainly at odds with the Court's analysis 
in that case. Compare § 1401(18) (1976 ed.) with § 1401(9) 
(2012 ed.). 

D 
We will not attempt to elaborate on what “appropriate” 

progress will look like from case to case. It is in the nature 
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of the Act and the standard we adopt to resist such an effort: 
The adequacy of a given IEP turns on the unique circum-
stances of the child for whom it was created. This absence 
of a bright-line rule, however, should not be mistaken for “an 
invitation to the courts to substitute their own notions of 
sound educational policy for those of the school authorities 
which they review.” Rowley, 458 U. S., at 206. 

At the same time, deference is based on the application of 
expertise and the exercise of judgment by school authorities. 
The Act vests these offcials with responsibility for decisions 
of critical importance to the life of a disabled child. The 
nature of the IEP process, from the initial consultation 
through state administrative proceedings, ensures that par-
ents and school representatives will fully air their respective 
opinions on the degree of progress a child's IEP should pur-
sue. See §§ 1414, 1415; id., at 208–209. By the time any 
dispute reaches court, school authorities will have had a com-
plete opportunity to bring their expertise and judgment to 
bear on areas of disagreement. A reviewing court may 
fairly expect those authorities to be able to offer a cogent 
and responsive explanation for their decisions that shows the 
IEP is reasonably calculated to enable the child to make 
progress appropriate in light of his circumstances. 

The judgment of the United States Court of Appeals for 
the Tenth Circuit is vacated, and the case is remanded for 
further proceedings consistent with this opinion. 

It is so ordered. 
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The Copyright Act of 1976 makes “pictorial, graphic, or sculptural fea-
tures” of the “design of a useful article” eligible for copyright protection 
as artistic works if those features “can be identifed separately from, 
and are capable of existing independently of, the utilitarian aspects of 
the article.” 17 U. S. C. § 101. 

Respondents have more than 200 copyright registrations for two-
dimensional designs—consisting of various lines, chevrons, and colorful 
shapes—appearing on the surface of the cheerleading uniforms that 
they design, make, and sell. They sued petitioner, who also markets 
cheerleading uniforms, for copyright infringement. The District Court 
granted petitioner summary judgment, holding that the designs could 
not be conceptually or physically separated from the uniforms and were 
therefore ineligible for copyright protection. In reversing, the Sixth 
Circuit concluded that the graphics could be “identifed separately” and 
were “capable of existing independently” of the uniforms under § 101. 

Held: A feature incorporated into the design of a useful article is eligible 
for copyright protection only if the feature (1) can be perceived as a 
two- or three-dimensional work of art separate from the useful article 
and (2) would qualify as a protectable pictorial, graphic, or sculptural 
work—either on its own or fxed in some other tangible medium of ex-
pression—if it were imagined separately from the useful article into 
which it is incorporated. That test is satisfed here. Pp. 410–424. 

(a) Separability analysis is necessary in this case. Respondents 
claim that two-dimensional surface decorations are always separable, 
even without resorting to a § 101 analysis, because they are “on a useful 
article” rather than “designs of a useful article.” But this argument is 
inconsistent with § 101's text. “[P]ictorial” and “graphic” denote two-
dimensional features such as pictures, paintings, or drawings. Thus, 
by providing protection for “pictorial, graphical, and sculptural works” 
incorporated into the “design of a useful article,” § 101 necessarily con-
templates that such a design can include two-dimensional features. 
This Court will not adjudicate in the frst instance the Government's 
distinct argument against applying separability analysis, which was nei-
ther raised below nor advanced here by any party. Pp. 412–413. 
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(b) Whether a feature incorporated into a useful article “can be identi-
fed separately from,” and is “capable of existing independently of,” the 
article's “utilitarian aspects” is a matter of “statutory interpretation.” 
Mazer v. Stein, 347 U. S. 201, 214. Pp. 413–417. 

(1) Section 101's separate-identifcation requirement is met if the 
decisionmaker is able to look at the useful article and spot some two- or 
three-dimensional element that appears to have pictorial, graphic, or 
sculptural qualities. To satisfy the independent-existence requirement, 
the feature must be able to exist as its own pictorial, graphic, or sculp-
tural work once it is imagined apart from the useful article. If the 
feature could not exist as a pictorial, graphic, or sculptural work on its 
own, it is simply one of the article's utilitarian aspects. And to qualify 
as a pictorial, graphic, or sculptural work on its own, the feature cannot 
be a useful article or “[a]n article that is normally a part of a useful 
article,” § 101. Neither could one claim a copyright in a useful article 
by creating a replica of it in another medium. Pp. 414–415. 

(2) The statute as a whole confrms this interpretation. Section 
101, which protects art frst fxed in the medium of a useful article, is 
essentially the mirror image of § 113(a), which protects art frst fxed in 
a medium other than a useful article and subsequently applied to a use-
ful article. Together, these provisions make clear that copyright pro-
tection extends to pictorial, graphic, and sculptural works regardless of 
whether they were created as freestanding art or as features of useful 
articles. P. 415. 

(3) This interpretation is also consistent with the Copyright Act's 
history. In Mazer, a case decided under the 1909 Copyright Act, the 
Court held that respondents owned a copyright in a statuette created 
for use as a lamp base. In so holding, the Court approved a Copyright 
Offce regulation extending protection to works of art that might also 
serve a useful purpose and held that it was irrelevant to the copyright 
inquiry whether the statuette was initially created as a freestanding 
sculpture or as a lamp base. Soon after, the Copyright Offce enacted 
a regulation implementing Mazer's holding that anticipated the lan-
guage of § 101, thereby introducing the modern separability test to copy-
right law. Congress essentially lifted the language from those post-
Mazer regulations and placed it in § 101 of the 1976 Act. Pp. 415–417. 

(c) Applying the proper test here, the surface decorations on the 
cheerleading uniforms are separable and therefore eligible for copyright 
protection. First, the decorations can be identifed as features having 
pictorial, graphic, or sculptural qualities. Second, if those decorations 
were separated from the uniforms and applied in another medium, they 
would qualify as two-dimensional works of art under § 101. Imagina-
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tively removing the decorations from the uniforms and applying them 
in another medium also would not replicate the uniform itself. 

The dissent argues that the decorations are ineligible for copyright 
protection because, when imaginatively extracted, they form a picture 
of a cheerleading uniform. Petitioner similarly claims that the decora-
tions cannot be copyrighted because, even when extracted from the use-
ful article, they retain the outline of a cheerleading uniform. But this 
is not a bar to copyright. Just as two-dimensional fne art correlates 
to the shape of the canvas on which it is painted, two-dimensional ap-
plied art correlates to the contours of the article on which it is applied. 
The only feature of respondents' cheerleading uniform eligible for a 
copyright is the two-dimensional applied art on the surface of the uni-
forms. Respondents may prohibit the reproduction only of the surface 
designs on a uniform or in any other medium of expression. Respond-
ents have no right to prevent anyone from manufacturing a cheerleading 
uniform that is identical in shape, cut, or dimensions to the uniforms at 
issue here. Pp. 417–419. 

(d) None of the objections raised by petitioner or the Government is 
meritorious. Pp. 419–424. 

(1) Petitioner and the Government focus on the relative utility of 
the plain white uniform that would remain if the designs were physically 
removed from the uniform. But the separability inquiry focuses on the 
extracted feature and not on any aspects of the useful article remaining 
after the imaginary extraction. The statute does not require the imag-
ined remainder to be a fully functioning useful article at all. Nor can 
an artistic feature that would be eligible for copyright protection on its 
own lose that protection simply because it was frst created as a feature 
of the design of a useful article, even if it makes that article more useful. 
This has been the rule since Mazer, and it is consistent with the statute's 
explicit protection of “applied art.” In rejecting petitioner's view, the 
Court necessarily abandons the distinction between “physical” and 
“conceptual” separability adopted by some courts and commentators. 
Pp. 419–422. 

(2) Petitioner also suggests incorporating two “objective” compo-
nents into the test—one requiring consideration of evidence of the cre-
ator's design methods, purposes, and reasons, and one looking to the 
feature's marketability. The Court declines to incorporate these com-
ponents because neither is grounded in the statute's text. Pp. 422–423. 

(3) Finally, petitioner claims that protecting surface decorations is 
inconsistent with Congress' intent to entirely exclude industrial design 
from copyright. But Congress has given limited copyright protection 
to certain features of industrial design. Approaching the statute with 
presumptive hostility toward protection for industrial design would un-
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dermine that choice. In any event, the test adopted here does not render 
the underlying uniform eligible for copyright protection. Pp. 423–424. 

799 F. 3d 468, affrmed. 

Thomas, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Alito, Sotomayor, and Kagan, JJ., joined. Ginsburg, J., fled an 
opinion concurring in the judgment, post, p. 425. Breyer, J., fled a dis-
senting opinion, in which Kennedy, J., joined, post, p. 439. 

John J. Bursch argued the cause for petitioner. With him 
on the briefs were Matthew T. Nelson, Conor B. Dugan, Ste-
ven M. Crosby, Stephen E. Feldman, Michael F. Rafferty, 
and Emily Hamm Huseth. 

William M. Jay argued the cause for respondents. With 
him on the brief were Brian T. Burgess, Grady M. Garrison, 
Adam S. Baldridge, Thomas Kjellberg, and Robert D. 
Carroll. 

Eric J. Feigin argued the cause for the United States as 
amicus curiae urging affrmance. With him on the brief 
were Acting Solicitor General Gershengorn, Principal Dep-
uty Assistant Attorney General Mizer, Deputy Solicitor 
General Stewart, Mark R. Freeman, and Sarang Vijay 
Damle.* 

*Briefs of amici curiae urging reversal were fled for Public Knowledge 
et al. by Charles Duan; for the Royal Manticorn Navy: The Offcial Honor 
Harrington Fan Association, Inc., by Judith S. Sherwin; and for Christo-
pher Buccafusco et al. by Meir Feder and Jeanne C. Fromer, pro se. 

Briefs of amici curiae urging affrmance were fled for Chosun Interna-
tional, Inc., by Anthony H. Handal; for the Council of Fashion Designers 
of America, Inc., by Charles E. Boulbol; for the Fashion Law Institute 
et al. by Michelle Mancino Marsh; for the Intellectual Property Owners 
Association by Kevin Rhodes, Steven W. Miller, David Leichtman, and 
Sherli Furst; and for Jeannie Suk Gersen et al. by Scott B. Wilkens, Mat-
thew S. Hellman, and C. Scott Hemphill, pro se. 

Briefs of amici curiae were fled for the American Intellectual Property 
Law Association by Denise W. DeFranco, Amie Peele Carter, and Nicho-
las J. Nelson; for the Intellectual Property Law Association of Chicago 
by David L. Applegate, Jeffrey B. Burgan, and Charles W. Shifey; for 
Intellectual Property Professors by Mark Lemley; and for the New York 
Intellectual Property Law Association by Lauren B. Emerson, Walter 
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Justice Thomas delivered the opinion of the Court. 

Congress has provided copyright protection for original 
works of art, but not for industrial designs. The line be-
tween art and industrial design, however, is often diffcult to 
draw. This is particularly true when an industrial design 
incorporates artistic elements. Congress has afforded lim-
ited protection for these artistic elements by providing that 
“pictorial, graphic, or sculptural features” of the “design of a 
useful article” are eligible for copyright protection as artistic 
works if those features “can be identifed separately from, 
and are capable of existing independently of, the utilitarian 
aspects of the article.” 17 U. S. C. § 101. 

We granted certiorari to resolve widespread disagree-
ment over the proper test for implementing § 101's separate-
identifcation and independent-existence requirements. 578 
U. S. 959 (2016). We hold that a feature incorporated into 
the design of a useful article is eligible for copyright protec-
tion only if the feature (1) can be perceived as a two- or 
three-dimensional work of art separate from the useful arti-
cle and (2) would qualify as a protectable pictorial, graphic, 
or sculptural work—either on its own or fxed in some other 
tangible medium of expression—if it were imagined sepa-
rately from the useful article into which it is incorporated. 
Because that test is satisfed in this case, we affrm. 

I 

Respondents Varsity Brands, Inc., Varsity Spirit Corpora-
tion, and Varsity Spirit Fashions & Supplies, Inc., design, 
make, and sell cheerleading uniforms. Respondents have 
obtained or acquired more than 200 U. S. copyright registra-
tions for two-dimensional designs appearing on the surface 
of their uniforms and other garments. These designs are 
primarily “combinations, positionings, and arrangements of 

E. Hanley, Jr., Charles R. Macedo, David P. Goldberg, Mitchell C. Stein, 
and Joseph Farco. 
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elements” that include “chevrons . . . , lines, curves, stripes, 
angles, diagonals, inverted [chevrons], coloring, and shapes.” 
App. 237. At issue in this case are Designs 299A, 299B, 074, 
078, and 0815. See Appendix, infra. 

Petitioner Star Athletica, L. L. C., also markets and sells 
cheerleading uniforms. Respondents sued petitioner for in-
fringing their copyrights in the fve designs. The District 
Court entered summary judgment for petitioner on respond-
ents' copyright claims on the ground that the designs did not 
qualify as protectable pictorial, graphic, or sculptural works. 
It reasoned that the designs served the useful, or “utilitar-
ian,” function of identifying the garments as “cheerleading 
uniforms” and therefore could not be “physically or conceptu-
ally” separated under § 101 “from the utilitarian function” 
of the uniform. 2014 WL 819422, *8–*9 (WD Tenn., Mar. 
1, 2014). 

The Court of Appeals for the Sixth Circuit reversed. 799 
F. 3d 468, 471 (2015). In its view, the “graphic designs” 
were “separately identifable” because the designs “and a 
blank cheerleading uniform can appear `side by side'—one as 
a graphic design, and one as a cheerleading uniform.” Id., 
at 491 (quoting Compendium of U. S. Copyright Offce Prac-
tices § 924.2(B) (3d ed. 2014) (Compendium)). And it deter-
mined that the designs were “ ̀ capable of existing independ-
ently' ” because they could be incorporated onto the surface 
of different types of garments, or hung on the wall and 
framed as art. 799 F. 3d, at 491, 492. 

Judge McKeague dissented. He would have held that, be-
cause “identifying the wearer as a cheerleader” is a utilitar-
ian function of a cheerleading uniform and the surface de-
signs were “integral to” achieving that function, the designs 
were inseparable from the uniforms. Id., at 495–496. 

II 

The frst element of a copyright-infringement claim is 
“ownership of a valid copyright.” Feist Publications, Inc. 
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v. Rural Telephone Service Co., 499 U. S. 340, 361 (1991). A 
valid copyright extends only to copyrightable subject matter. 
See 4 M. Nimmer & D. Nimmer, Copyright § 13.01[A] (2010) 
(Nimmer). The Copyright Act of 1976 defnes copyrightable 
subject matter as “original works of authorship fxed in any 
tangible medium of expression.” 17 U. S. C. § 102(a). 

“Works of authorship” include “pictorial, graphic, and 
sculptural works,” § 102(a)(5), which the statute defnes to 
include “two-dimensional and three-dimensional works of 
fne, graphic, and applied art, photographs, prints and art 
reproductions, maps, globes, charts, diagrams, models, and 
technical drawings, including architectural plans,” § 101. 
And a work of authorship is “ ̀ fxed' in a tangible medium of 
expression when it[ is] embodi[ed] in a” “material objec[t] . . . 
from which the work can be perceived, reproduced, or 
otherwise communicated.” Ibid. (defnitions of “fxed” and 
“copies”). 

The Copyright Act also establishes a special rule for copy-
righting a pictorial, graphic, or sculptural work incorporated 
into a “useful article,” which is defned as “an article having 
an intrinsic utilitarian function that is not merely to portray 
the appearance of the article or to convey information.” 
Ibid. The statute does not protect useful articles as such. 
Rather, “the design of a useful article” is “considered a picto-
rial, graphical, or sculptural work only if, and only to the 
extent that, such design incorporates pictorial, graphic, or 
sculptural features that can be identifed separately from, 
and are capable of existing independently of, the utilitarian 
aspects of the article.” Ibid. 

Courts, the Copyright Offce, and commentators have de-
scribed the analysis undertaken to determine whether a fea-
ture can be separately identifed from, and exist independ-
ently of, a useful article as “separability.” In this case, our 
task is to determine whether the arrangements of lines, 
chevrons, and colorful shapes appearing on the surface of 
respondents' cheerleading uniforms are eligible for copyright 
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protection as separable features of the design of those cheer-
leading uniforms. 

A 

As an initial matter, we must address whether separability 
analysis is necessary in this case. 

1 

Respondents argue that “[s]eparability is only implicated 
when a [pictorial, graphic, or sculptural] work is the `design 
of a useful article.' ” Brief for Respondents 25. They con-
tend that the surface decorations in this case are “two-
dimensional graphic designs that appear on useful articles,” 
but are not themselves designs of useful articles. Id., at 52. 
Consequently, the surface decorations are protected two-
dimensional works of graphic art without regard to any 
separability analysis under § 101. Ibid.; see 2 W. Patry, 
Copyright § 3:151, p. 3–485 (2016) (Patry) (“Courts looking 
at two-dimensional design claims should not apply the sepa-
rability analysis regardless of the three-dimensional form 
that design is embodied in”). Under this theory, two-
dimensional artistic features on the surface of useful articles 
are “inherently separable.” Brief for Respondents 26. 

This argument is inconsistent with the text of § 101. The 
statute requires separability analysis for any “pictorial, 
graphic, or sculptural features” incorporated into the “design 
of a useful article.” “Design” refers here to “the combina-
tion” of “details” or “features” that “go to make up” the use-
ful article. 3 Oxford English Dictionary 244 (def. 7, frst list-
ing) (1933) (OED). Furthermore, the words “pictorial” and 
“graphic” include, in this context, two-dimensional features 
such as pictures, paintings, or drawings. See 4 id., at 359 
(defning “[g]raphic” to mean “[o]f or pertaining to drawing 
or painting”); 7 id., at 830 (defning “[p]ictorial” to mean “of 
or pertaining to painting or drawing”). And the statute ex-
pressly defnes “[p]ictorial, graphical, and sculptural works” 
to include “two-dimensional . . . works of . . . art.” § 101. 



Cite as: 580 U. S. 405 (2017) 413 

Opinion of the Court 

The statute thus provides that the “design of a useful article” 
can include two-dimensional “pictorial” and “graphic” fea-
tures, and separability analysis applies to those features just 
as it does to three-dimensional “sculptural” features. 

2 

The United States makes a related but distinct argument 
against applying separability analysis in this case, which re-
spondents do not and have not advanced. As part of their 
copyright registrations for the designs in this case, respond-
ents deposited with the Copyright Offce drawings and 
photographs depicting the designs incorporated onto cheer-
leading uniforms. App. 213–219; Appendix, infra. The 
Government argues that, assuming the other statutory re-
quirements were met, respondents obtained a copyright in 
the deposited drawings and photographs and have simply re-
produced those copyrighted works on the surface of a useful 
article, as they would have the exclusive right to do under 
the Copyright Act. See Brief for United States as Amicus 
Curiae 14–15, 17–22. Accordingly, the Government urges, 
separability analysis is unnecessary on the record in this 
case. We generally do not entertain arguments that were 
not raised below and that are not advanced in this Court by 
any party, Burwell v. Hobby Lobby Stores, Inc., 573 U. S. 
682, 721 (2014), because “[i]t is not the Court's usual practice 
to adjudicate either legal or predicate factual questions in 
the frst instance,” CRST Van Expedited, Inc. v. EEOC, 578 
U. S. 419, 435 (2016). We decline to depart from our usual 
practice here. 

B 

We must now decide when a feature incorporated into a 
useful article “can be identifed separately from” and is “ca-
pable of existing independently of” “the utilitarian aspects” 
of the article. This is not a free-ranging search for the best 
copyright policy, but rather “depends solely on statutory in-
terpretation.” Mazer v. Stein, 347 U. S. 201, 214 (1954). 
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“The controlling principle in this case is the basic and unex-
ceptional rule that courts must give effect to the clear mean-
ing of statutes as written.” Estate of Cowart v. Nicklos 
Drilling Co., 505 U. S. 469, 476 (1992). We thus begin and 
end our inquiry with the text, giving each word its “ordinary, 
contemporary, common meaning.” Walters v. Metropolitan 
Ed. Enterprises, Inc., 519 U. S. 202, 207 (1997) (internal quo-
tation marks omitted). We do not, however, limit this in-
quiry to the text of § 101 in isolation. “[I]nterpretation of a 
phrase of uncertain reach is not confned to a single sentence 
when the text of the whole statute gives instruction as to its 
meaning.” Maracich v. Spears, 570 U. S. 48, 65 (2013). We 
thus “look to the provisions of the whole law” to determine 
§ 101's meaning. United States v. Heirs of Boisdoré, 8 How. 
113, 122 (1849). 

1 

The statute provides that a “pictorial, graphic, or sculp-
tural featur[e]” incorporated into the “design of a useful arti-
cle” is eligible for copyright protection if it (1) “can be iden-
tifed separately from,” and (2) is “capable of existing 
independently of, the utilitarian aspects of the article.” 
§ 101. The first requirement—separate identification—is 
not onerous. The decisionmaker need only be able to look 
at the useful article and spot some two- or three-dimensional 
element that appears to have pictorial, graphic, or sculptural 
qualities. See 2 Patry § 3:146, at 3–474 to 3–475. 

The independent-existence requirement is ordinarily more 
diffcult to satisfy. The decisionmaker must determine that 
the separately identifed feature has the capacity to exist 
apart from the utilitarian aspects of the article. See 2 OED 
88 (def. 5) (defning “[c]apable” of as “[h]aving the needful 
capacity, power, or ftness for”). In other words, the feature 
must be able to exist as its own pictorial, graphic, or sculp-
tural work as defned in § 101 once it is imagined apart from 
the useful article. If the feature is not capable of existing 
as a pictorial, graphic, or sculptural work once separated 
from the useful article, then it was not a pictorial, graphic, 
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or sculptural feature of that article, but rather one of its 
utilitarian aspects. 

Of course, to qualify as a pictorial, graphic, or sculptural 
work on its own, the feature cannot itself be a useful article 
or “[a]n article that is normally a part of a useful article” 
(which is itself considered a useful article). § 101. Nor 
could someone claim a copyright in a useful article merely 
by creating a replica of that article in some other medium— 
for example, a cardboard model of a car. Although the rep-
lica could itself be copyrightable, it would not give rise to 
any rights in the useful article that inspired it. 

2 

The statute as a whole confrms our interpretation. The 
Copyright Act provides “the owner of [a] copyright” with the 
“exclusive righ[t] . . . to reproduce the copyrighted work in 
copies.” § 106(1). The statute clarifes that this right “in-
cludes the right to reproduce the [copyrighted] work in or on 
any kind of article, whether useful or otherwise.” § 113(a). 
Section 101 is, in essence, the mirror image of § 113(a). 
Whereas § 113(a) protects a work of authorship frst fxed in 
some tangible medium other than a useful article and subse-
quently applied to a useful article, § 101 protects art frst 
fxed in the medium of a useful article. The two provisions 
make clear that copyright protection extends to pictorial, 
graphic, and sculptural works regardless of whether they 
were created as freestanding art or as features of useful arti-
cles. The ultimate separability question, then, is whether 
the feature for which copyright protection is claimed would 
have been eligible for copyright protection as a pictorial, 
graphic, or sculptural work had it originally been fxed in 
some tangible medium other than a useful article before 
being applied to a useful article. 

3 

This interpretation is also consistent with the history of 
the Copyright Act. In Mazer, a case decided under the 1909 
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Copyright Act, the respondents copyrighted a statuette de-
picting a dancer. The statuette was intended for use as a 
lamp base, “with electric wiring, sockets and lamp shades 
attached.” 347 U. S., at 202. Copies of the statuette were 
sold both as lamp bases and separately as statuettes. Id., 
at 203. The petitioners copied the statuette and sold lamps 
with the statuette as the base. They defended against the 
respondents' infringement suit by arguing that the respond-
ents did not have a copyright in a statuette intended for use 
as a lamp base. Id., at 204–205. 

Two of Mazer's holdings are relevant here. First, the 
Court held that the respondents owned a copyright in the 
statuette even though it was intended for use as a lamp base. 
See id., at 214. In doing so, the Court approved the Copy-
right Offce's regulation extending copyright protection to 
works of art that might also serve a useful purpose. See 
ibid. (approving 37 CFR § 202.8(a) (1949) (protecting “works 
of artistic craftsmanship, in so far as their form but not their 
mechanical or utilitarian aspects are concerned”)). 

Second, the Court held that it was irrelevant to the copy-
right inquiry whether the statuette was initially created as 
a freestanding sculpture or as a lamp base. 347 U. S., at 
218–219 (“Nor do we think the subsequent registration of a 
work of art published as an element in a manufactured arti-
cle, is a misuse of copyright. This is not different from the 
registration of a statuette and its later embodiment in an 
industrial article”). Mazer thus interpreted the 1909 Act 
consistently with the rule discussed above: If a design would 
have been copyrightable as a standalone pictorial, graphic, 
or sculptural work, it is copyrightable if created frst as part 
of a useful article. 

Shortly thereafter, the Copyright Offce enacted a regula-
tion implementing the holdings of Mazer. See 1 Nimmer 
§ 2A.08[B][1][b] (2016). As amended, the regulation intro-
duced the modern separability test to copyright law: 

“If the sole intrinsic function of an article is its utility, 
the fact that the article is unique and attractively shaped 
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will not qualify it as a work of art. However, if the 
shape of a utilitarian article incorporates features, such 
as artistic sculpture, carving, or pictorial representation, 
which can be identifed separately and are capable of 
existing independently as a work of art, such features 
will be eligible for registration.” 37 CFR § 202.10(c) 
(1960) (punctuation altered). 

Congress essentially lifted the language governing protec-
tion for the design of a useful article directly from the post-
Mazer regulations and placed it into § 101 of the 1976 Act. 
Consistent with Mazer, the approach we outline today inter-
prets §§ 101 and 113 in a way that would afford copyright 
protection to the statuette in Mazer regardless of whether 
it was frst created as a standalone sculptural work or as the 
base of the lamp. See 347 U. S., at 218–219. 

C 

In sum, a feature of the design of a useful article is eligible 
for copyright if, when identifed and imagined apart from 
the useful article, it would qualify as a pictorial, graphic, or 
sculptural work either on its own or when fxed in some other 
tangible medium. 

Applying this test to the surface decorations on the cheer-
leading uniforms is straightforward. First, one can identify 
the decorations as features having pictorial, graphic, or 
sculptural qualities. Second, if the arrangement of colors, 
shapes, stripes, and chevrons on the surface of the cheerlead-
ing uniforms were separated from the uniform and applied in 
another medium—for example, on a painter's canvas—they 
would qualify as “two-dimensional . . . works of . . . art,” 
§ 101. And imaginatively removing the surface decorations 
from the uniforms and applying them in another medium 
would not replicate the uniform itself. Indeed, respondents 
have applied the designs in this case to other media of 
expression—different types of clothing—without replicat-
ing the uniform. See App. 273–279. The decorations are 
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therefore separable from the uniforms and eligible for copy-
right protection.1 

The dissent argues that the designs are not separable be-
cause imaginatively removing them from the uniforms and 
placing them in some other medium of expression—a canvas, 
for example—would create “pictures of cheerleader uni-
forms.” Post, at 447 (opinion of Breyer, J.). Petitioner 
similarly argues that the decorations cannot be copyrighted 
because, even when extracted from the useful article, they 
retain the outline of a cheerleading uniform. Brief for Peti-
tioner 48–49. 

This is not a bar to copyright. Just as two-dimensional 
fne art corresponds to the shape of the canvas on which it is 
painted, two-dimensional applied art correlates to the con-
tours of the article on which it is applied. A fresco painted 
on a wall, ceiling panel, or dome would not lose copyright 
protection, for example, simply because it was designed to 
track the dimensions of the surface on which it was painted. 
Or consider, for example, a design etched or painted on the 
surface of a guitar. If that entire design is imaginatively 
removed from the guitar's surface and placed on an album 
cover, it would still resemble the shape of a guitar. But the 
image on the cover does not “replicate” the guitar as a useful 
article. Rather, the design is a two-dimensional work of art 
that corresponds to the shape of the useful article to which 
it was applied. The statute protects that work of art 
whether it is frst drawn on the album cover and then applied 
to the guitar's surface, or vice versa. Failing to protect that 
art would create an anomaly: It would extend protection to 
two-dimensional designs that cover a part of a useful article 
but would not protect the same design if it covered the entire 

1 We do not today hold that the surface decorations are copyrightable. 
We express no opinion on whether these works are suffciently original 
to qualify for copyright protection, see Feist Publications, Inc. v. Rural 
Telephone Service Co., 499 U. S. 340, 358–359 (1991), or on whether any 
other prerequisite of a valid copyright has been satisfed. 
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article. The statute does not support that distinction, nor 
can it be reconciled with the dissent's recognition that “art-
work printed on a t-shirt” could be protected. Post, at 442 
(brackets and internal quotation marks omitted). 

To be clear, the only feature of the cheerleading uniform 
eligible for a copyright in this case is the two-dimensional 
work of art fxed in the tangible medium of the uniform fab-
ric. Even if respondents ultimately succeed in establishing 
a valid copyright in the surface decorations at issue here, 
respondents have no right to prohibit any person from manu-
facturing a cheerleading uniform of identical shape, cut, and 
dimensions to the ones on which the decorations in this case 
appear. They may prohibit only the reproduction of the sur-
face designs in any tangible medium of expression—a uni-
form or otherwise.2 

D 

Petitioner and the Government raise several objections to 
the approach we announce today. None is meritorious. 

1 

Petitioner frst argues that our reading of the statute is 
missing an important step. It contends that a feature may 
exist independently only if it can stand alone as a copyright-
able work and if the useful article from which it was ex-
tracted would remain equally useful. In other words, copy-

2 The dissent suggests that our test would lead to the copyrighting of 
shovels. Post, at 444; Appendix to opinion of Breyer, J., fg. 4, post. But 
a shovel, like a cheerleading uniform, even if displayed in an art gallery, 
is “an article having an intrinsic utilitarian function that is not merely to 
portray the appearance of the article or to convey information.” 17 
U. S. C. § 101. It therefore cannot be copyrighted. A drawing of a shovel 
could, of course, be copyrighted. And, if the shovel included any artistic 
features that could be perceived as art apart from the shovel, and which 
would qualify as protectable pictorial, graphic, or sculptural works on 
their own or in another medium, they too could be copyrighted. But a 
shovel as a shovel cannot. 
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right extends only to “solely artistic” features of useful 
articles. Brief for Petitioner 33. According to petitioner, if 
a feature of a useful article “advance[s] the utility of the arti-
cle,” id., at 38, then it is categorically beyond the scope of 
copyright, id., at 33. The designs here are not protected, it 
argues, because they are necessary to two of the uniforms' 
“inherent, essential, or natural functions”—identifying the 
wearer as a cheerleader and enhancing the wearer's physical 
appearance. Id., at 38, 48; Reply Brief 2, 16. Because the 
uniforms would not be equally useful without the designs, 
petitioner contends that the designs are inseparable from the 
“utilitarian aspects” of the uniform. Brief for Petitioner 50. 

The Government raises a similar argument, although it 
reaches a different result. It suggests that the appropriate 
test is whether the useful article with the artistic feature re-
moved would “remai[n] similarly useful.” Brief for United 
States as Amicus Curiae 29 (emphasis added). In the view 
of the United States, however, a plain white cheerleading 
uniform is “similarly useful” to uniforms with respondents' 
designs. Id., at 27–28. 

The debate over the relative utility of a plain white cheer-
leading uniform is unnecessary. The focus of the separabil-
ity inquiry is on the extracted feature and not on any aspects 
of the useful article that remain after the imaginary extrac-
tion. The statute does not require the decisionmaker to 
imagine a fully functioning useful article without the artistic 
feature. Instead, it requires that the separated feature 
qualify as a nonuseful pictorial, graphic, or sculptural work 
on its own. 

Of course, because the removed feature may not be a use-
ful article—as it would then not qualify as a pictorial, 
graphic, or sculptural work—there necessarily would be 
some aspects of the original useful article “left behind” if the 
feature were conceptually removed. But the statute does 
not require the imagined remainder to be a fully functioning 
useful article at all, much less an equally useful one. In-
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deed, such a requirement would deprive the Mazer statuette 
of protection had it been created frst as a lamp base rather 
than as a statuette. Without the base, the “lamp” would be 
just a shade, bulb, and wires. The statute does not require 
that we imagine a nonartistic replacement for the removed 
feature to determine whether that feature is capable of an 
independent existence. 

Petitioner's argument follows from its fawed view that the 
statute protects only “solely artistic” features that have no 
effect whatsoever on a useful article's utilitarian function. 
This view is inconsistent with the statutory text. The stat-
ute expressly protects two- and three-dimensional “applied 
art.” § 101. “Applied art” is art “employed in the decora-
tion, design, or execution of useful objects,” Webster's Third 
New International Dictionary 105 (1976) (emphasis added), 
or “those arts or crafts that have a primarily utilitarian 
function, or . . . the designs and decorations used in these 
arts,” Random House Dictionary 73 (1966) (emphasis added); 
see also 1 OED 576 (2d ed. 1989) (defning “applied” as “[p]ut 
to practical use”). An artistic feature that would be eligible 
for copyright protection on its own cannot lose that protec-
tion simply because it was frst created as a feature of the 
design of a useful article, even if it makes that article more 
useful. 

Indeed, this has been the rule since Mazer. In holding 
that the statuette was protected, the Court emphasized that 
the 1909 Act abandoned any “distinctions between purely 
aesthetic articles and useful works of art.” 347 U. S., at 211. 
Congress did not enact such a distinction in the 1976 Act. 
Were we to accept petitioner's argument that the only pro-
tectable features are those that play absolutely no role in an 
article's function, we would effectively abrogate the rule of 
Mazer and read “applied art” out of the statute. 

Because we reject the view that a useful article must re-
main after the artistic feature has been imaginatively sepa-
rated from the article, we necessarily abandon the distinction 
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between “physical” and “conceptual” separability, which 
some courts and commentators have adopted based on the 
Copyright Act's legislative history. See H. R. Rep. No. 94– 
1476, p. 55 (1976). According to this view, a feature is physi-
cally separable from the underlying useful article if it can 
“be physically separated from the article by ordinary means 
while leaving the utilitarian aspects of the article completely 
intact.” Compendium § 924.2(A); see also Chosun Int'l, Inc. 
v. Chrisha Creations, Ltd., 413 F. 3d 324, 329 (CA2 2005). 
Conceptual separability applies if the feature physically 
could not be removed from the useful article by ordinary 
means. See Compendium § 924.2(B); but see 1 P. Goldstein, 
Copyright § 2.5.3, p. 2:77 (3d ed. 2016) (explaining that the 
lower courts have been unable to agree on a single concep-
tual separability test); 2 Patry §§ 3:140–3:144.40 (surveying 
the various approaches in the lower courts). 

The statutory text indicates that separability is a concep-
tual undertaking. Because separability does not require the 
underlying useful article to remain, the physical-conceptual 
distinction is unnecessary. 

2 

Petitioner next argues that we should incorporate two “ob-
jective” components, Reply Brief 9, into our test to provide 
guidance to the lower courts: (1) “whether the design ele-
ments can be identifed as refecting the designer's artistic 
judgment exercised independently of functional infuence,” 
Brief for Petitioner 34 (emphasis deleted; internal quotation 
marks omitted), and (2) whether “there is [a] substantial like-
lihood that the pictorial, graphic, or sculptural feature would 
still be marketable to some signifcant segment of the com-
munity without its utilitarian function,” id., at 35 (emphasis 
deleted; internal quotation marks omitted). 

We reject this argument because neither consideration is 
grounded in the text of the statute. The frst would require 
the decisionmaker to consider evidence of the creator's de-
sign methods, purposes, and reasons. Id., at 48. The stat-
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ute's text makes clear, however, that our inquiry is limited 
to how the article and feature are perceived, not how or why 
they were designed. See Brandir Int'l, Inc. v. Cascade Pa-
cifc Lumber Co., 834 F. 2d 1142, 1152 (CA2 1987) (Winter, 
J., concurring in part and dissenting in part) (The statute 
“expressly states that the legal test is how the fnal article 
is perceived, not how it was developed through various 
stages”). 

The same is true of marketability. Nothing in the statute 
suggests that copyrightability depends on market surveys. 
Moreover, asking whether some segment of the market 
would be interested in a given work threatens to prize popu-
lar art over other forms, or to substitute judicial aesthetic 
preferences for the policy choices embodied in the Copyright 
Act. See Bleistein v. Donaldson Lithographing Co., 188 
U. S. 239, 251 (1903) (“It would be a dangerous undertaking 
for persons trained only to the law to constitute themselves 
fnal judges of the worth of pictorial illustrations, outside of 
the narrowest and most obvious limits”). 

3 

Finally, petitioner argues that allowing the surface decora-
tions to qualify as a “work of authorship” is inconsistent with 
Congress' intent to entirely exclude industrial design from 
copyright. Petitioner notes that Congress refused to pass a 
provision that would have provided limited copyright protec-
tion for industrial designs, including clothing, when it 
enacted the 1976 Act, see Brief for Petitioner 9–11 (citing 
S. 22, Tit. II, 94th Cong., 2d Sess., 122 Cong. Rec. 3856–3859 
(1976)), and that it has enacted laws protecting designs for 
specifc useful articles—semiconductor chips and boat hulls, 
see 17 U. S. C. §§ 901–914, 1301–1332—while declining to 
enact other industrial design statutes, Brief for Petitioner 
29, 43. From this history of failed legislation petitioner rea-
sons that Congress intends to channel intellectual property 
claims for industrial design into design patents. It there-
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fore urges us to approach this question with a presumption 
against copyrightability. Id., at 27. 

We do not share petitioner's concern. As an initial mat-
ter, “[c]ongressional inaction lacks persuasive signifcance” 
in most circumstances. Pension Beneft Guaranty Corpo-
ration v. LTV Corp., 496 U. S. 633, 650 (1990) (internal quota-
tion marks omitted). Moreover, we have long held that de-
sign patent and copyright are not mutually exclusive. See 
Mazer, 347 U. S., at 217. Congress has provided for limited 
copyright protection for certain features of industrial design, 
and approaching the statute with presumptive hostility to-
ward protection for industrial design would undermine Con-
gress' choice. In any event, as explained above, our test 
does not render the shape, cut, and physical dimensions of 
the cheerleading uniforms eligible for copyright protection. 

III 

We hold that an artistic feature of the design of a useful 
article is eligible for copyright protection if the feature (1) 
can be perceived as a two- or three-dimensional work of art 
separate from the useful article and (2) would qualify as a 
protectable pictorial, graphic, or sculptural work either on 
its own or in some other medium if imagined separately from 
the useful article. Because the designs on the surface of 
respondents' cheerleading uniforms in this case satisfy these 
requirements, the judgment of the Court of Appeals is 
affrmed. 

It is so ordered. 

[Appendix to opinion of the Court follows this page.] 
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Justice Ginsburg, concurring in the judgment. 

I concur in the Court's judgment but not in its opinion. 
Unlike the majority, I would not take up in this case the 
separability test appropriate under 17 U. S. C. § 101.1 Con-
sideration of that test is unwarranted because the designs at 
issue are not designs of useful articles. Instead, the designs 
are themselves copyrightable pictorial or graphic works re-
produced on useful articles.2 

A pictorial, graphic, or sculptural work (PGS work) is 
copyrightable. § 102(a)(5). PGS works include “ two-
dimensional and three-dimensional works of fne, graphic, 
and applied art.” § 101. Key to this case, a copyright in a 
standalone PGS work “includes the right to reproduce the 
work in or on any kind of article, whether useful or other-
wise.” § 113(a). Because the owner of a copyright in a pre-
existing PGS work may exclude a would-be infringer from 
reproducing that work on a useful article, there is no need 

1 Courts “have struggled mightily to formulate a test” for the separability 
analysis. 799 F. 3d 468, 484 (CA6 2015); see 2 W. Patry, Copyright § 3:136, 
p. 3–420 (2016) (noting “widespread interpretative disarray” over the sep-
arability test); Ginsburg, “Courts Have Twisted Themselves into Knots”: 
U. S. Copyright Protection for Applied Art, 40 Colum. J. L. & Arts 1, 2 
(2016) (“The `separability' test . . . has resisted coherent application . . . .”); 
1 M. Nimmer & D. Nimmer, Copyright § 2A.08[B][6], p. 2A–84 (2016) (sepa-
rability is a “perennially tangled aspect of copyright doctrine”). 

2 Like the Court, I express no opinion on whether the designs otherwise 
meet the requirements for copyrightable subject matter. See ante, at 
418, n. 1; 17 U. S. C. § 102(a) (“Copyright protection subsists, in accordance 
with this title, in original works of authorship fxed in any tangible me-
dium of expression, now known or later developed, from which they can 
be perceived, reproduced, or otherwise communicated.”). In view of the 
dissent's assertion that Varsity's designs are “plainly unoriginal,” post, at 
448, however, I note this Court's recognition that “the requisite level of 
creativity [for copyrightability] is extremely low; even a slight amount will 
suffce,” Feist Publications, Inc. v. Rural Telephone Service Co., 499 U. S. 
340, 345 (1991); see Atari Games Corp. v. Oman, 979 F. 2d 242 (CADC 1992). 
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to engage in any separability inquiry to resolve the instant 
petition. 

The designs here in controversy are standalone pictorial 
and graphic works that respondents Varsity Brands, Inc., 
et al. (Varsity) reproduce on cheerleading uniforms. Varsi-
ty's designs frst appeared as pictorial and graphic works 
that Varsity's design team sketched on paper. App. 281. 
Varsity then sought copyright protection for those two-
dimensional designs, not for cheerleading uniforms; its regis-
tration statements claimed “2-Dimensional artwork” and 
“fabric design (artwork).” Appendix, infra, at 428–431, 
433–434, 436–438. Varsity next reproduced its two-
dimensional graphic designs on cheerleading uniforms, also 
on other garments, including T-shirts and jackets. See, e. g., 
App. 274, 276.3 

In short, Varsity's designs are not themselves useful arti-
cles meet for separability determination under § 101; they 

3 That Varsity's designs can be placed on jackets or T-shirts without 
replicating a cheerleader's uniform supports their qualifcation as fabric 
designs. The dissent acknowledges that fabric designs are copyrightable, 
but maintains that Varsity's designs do not count because Varsity's sub-
missions depict clothing, not fabric designs. Post, at 448–449. But regis-
trants claiming copyrightable designs may submit drawings or photos of 
those designs as they appear on useful articles. See Compendium of U. S. 
Copyright Offce Practices § 1506 (3d ed. 2014) (“To register a copyright-
able design that has been applied to the back of a useful article, such as a 
chair, the applicant may submit drawings of the design as it appears on the 
chair.”), online at https://www.copyright.gov/comp3/docs/compendium.pdf 
(as last visited Mar. 8, 2017). And, as noted in text, Varsity's registration 
statements claimed “2-Dimensional artwork” and “fabric design (art-
work).” Appendix, infra, at 428–431, 433–434, 436–438. 

The dissent also acknowledges that artwork printed on a T-shirt is copy-
rightable. Post, at 441–442. Varsity's colored shapes and patterns can 
be, and indeed are, printed on T-shirts. See, e. g., App. 274. Assuming 
Varsity's designs meet the other requirements for copyrightable subject 
matter, they would ft comfortably within the Copyright Offce guidance 
featured by the dissent. See post, at 441–442 (citing Compendium of U. S. 
Copyright Offce Practices, supra, § 924.2(B)). 
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are standalone PGS works that may gain copyright protec-
tion as such, including the exclusive right to reproduce the 
designs on useful articles.4 

4 The majority declines to address this route to decision because, it says, 
Varsity has not advanced it. Ante, at 413. I read Varsity's brief differ-
ently. See Brief for Respondents 25 (explaining that the Copyright Act 
“expressly provides that PGS designs do not lose their protection when 
they appear `in or on' a useful article,” quoting § 113(a)); id., at 52 (disclaim-
ing the need for separability analysis because the designs are themselves 
PGS works). 
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Justice Breyer, with whom Justice Kennedy joins, 
dissenting. 

I agree with much in the Court's opinion. But I do not 
agree that the designs that Varsity Brands, Inc., submitted 
to the Copyright Offce are eligible for copyright protection. 
Even applying the majority's test, the designs cannot “be 
perceived as . . . two- or three-dimensional work[s] of art 
separate from the useful article.” Ante, at 409. 

Look at the designs that Varsity submitted to the Copy-
right Offce. See Appendix to opinion of the Court, ante. 
You will see only pictures of cheerleader uniforms. And 
cheerleader uniforms are useful articles. A picture of the 
relevant design features, whether separately “perceived” on 
paper or in the imagination, is a picture of, and thereby “rep-
licate[s],” the underlying useful article of which they are a 
part. Ante, at 409, 417. Hence the design features that 
Varsity seeks to protect are not “capable of existing inde-
pendently o[f] the utilitarian aspects of the article.” 17 
U. S. C. § 101. 

I 
The relevant statutory provision says that the “design of 

a useful article” is copyrightable “only if, and only to the 
extent that, such design incorporates pictorial, graphic, or 
sculptural features that can be identifed separately from, 
and are capable of existing independently of, the utilitarian 
aspects of the article.” Ibid. But what, we must ask, do 
the words “identifed separately” mean? Just when is a de-
sign separate from the “utilitarian aspect of the [useful] arti-
cle?” The most direct, helpful aspect of the Court's opinion 
answers this question by stating: 

“Nor could someone claim a copyright in a useful article 
merely by creating a replica of that article in some other 
medium—for example, a cardboard model of a car. Al-
though the replica could itself be copyrightable, it would 
not give rise to any rights in the useful article that in-
spired it.” Ante, at 415. 
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Exactly so. These words help explain the Court's statement 
that a copyrightable work of art must be “perceived as a 
two- or three-dimensional work of art separate from the use-
ful article.” Ante, at 409, 424. They help clarify the con-
cept of separateness. Cf. 1 M. Nimmer & D. Nimmer, Nim-
mer on Copyright § 2A.08[A][1] (2016) (Nimmer) (describing 
courts' diffculty in applying that concept). They are con-
sistent with Congress' own expressed intent. 17 U. S. C. 
§ 101; H. R. Rep. No. 94–1476, pp. 55, 105 (1976) (H. R. Rep.). 
And they refect long held views of the Copyright Offce. 
See Compendium of U. S. Copyright Office Practices 
§ 924.2(B) (3d ed. 2014), online at http://www.copyright.gov/ 
comp3/docs/compendium.pdf (as last visited Mar. 7, 2017) 
(Compendium). 

Consider, for example, the explanation that the House Re-
port for the Copyright Act of 1976 provides. It says: 

“Unless the shape of an automobile, airplane, ladies' 
dress, food processor, television set, or any other indus-
trial product contains some element that, physically or 
conceptually, can be identifed as separable from the 
utilitarian aspects of that article, the design would not 
be copyrighted . . . .” H. R. Rep., at 55 (emphasis 
added). 

These words suggest two exercises, one physical, one mental. 
Can the design features (the picture, the graphic, the sculp-
ture) be physically removed from the article (and considered 
separately), all the while leaving the fully functioning utili-
tarian object in place? If not, can one nonetheless conceive 
of the design features separately without replicating a pic-
ture of the utilitarian object? If the answer to either of 
these questions is “yes,” then the design is eligible for copy-
right protection. Otherwise, it is not. The abstract nature 
of these questions makes them sound diffcult to apply. But 
with the Court's words in mind, the diffculty tends to 
disappear. 
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An example will help. Imagine a lamp with a circular 
marble base, a vertical 10-inch tall brass rod (containing 
wires) inserted off center on the base, a light bulb fxture 
emerging from the top of the brass rod, and a lampshade 
sitting on top. In front of the brass rod a porcelain Siamese 
cat sits on the base facing outward. Obviously, the Siamese 
cat is physically separate from the lamp, as it could be easily 
removed while leaving both cat and lamp intact. And, as-
suming it otherwise qualifes, the designed cat is eligible for 
copyright protection. 

Now suppose there is no long brass rod; instead the cat 
sits in the middle of the base and the wires run up through 
the cat to the bulbs. The cat is not physically separate from 
the lamp, as the reality of the lamp's construction is such 
that an effort to physically separate the cat and lamp will 
destroy both cat and lamp. The two are integrated into a 
single functional object, like the similar confguration of the 
ballet dancer statuettes that formed the lamp bases at issue 
in Mazer v. Stein, 347 U. S. 201 (1954). But we can easily 
imagine the cat on its own, as did Congress when conceptual-
izing the ballet dancer. See H. R. Rep., at 55 (the statuette 
in Mazer was “incorporated into a product without losing its 
ability to exist independently as a work of art”). In doing 
so, we do not create a mental picture of a lamp (or, in the 
Court's words, a “replica” of the lamp), which is a useful arti-
cle. We simply perceive the cat separately, as a small cat 
fgurine that could be a copyrightable design work standing 
alone that does not replicate the lamp. Hence the cat is con-
ceptually separate from the utilitarian article that is the 
lamp. The pair of lamps pictured at fgures 1 and 2 in the 
appendix to this opinion illustrate this principle. 

Case law, particularly case law that Congress and the 
Copyright Offce have considered, refects the same ap-
proach. Congress cited examples of copyrightable design 
works, including “a carving on the back of a chair” and “a 
foral relief design on silver fatware.” H. R. Rep., at 55. 
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Copyright Offce guidance on copyrightable designs in useful 
articles include “an engraving on a vase,” “[a]rtwork printed 
on a t-shirt,” “[a] colorful pattern decorating the surface of 
a shopping bag,” “[a] drawing on the surface of wallpaper,” 
and “[a] foral relief decorating the handle of a spoon.” Com-
pendium § 924.2(B). Courts have found copyrightable mat-
ter in a plaster ballet dancer statuette encasing the lamp's 
electric cords and forming its base, see Mazer, supra, as well 
as carvings engraved onto furniture, see Universal Furni-
ture Int'l, Inc. v. Collezione Europa USA, Inc., 618 F. 3d 417, 
431–435 (CA4 2010) (per curiam), and designs on laminated 
foor tiles, see Home Legend, LLC v. Mannington Mills, Inc., 
784 F. 3d 1404, 1412–1413 (CA11 2015). See generally Brief 
for Intellectual Property Professors as Amici Curiae. 

By way of contrast, Van Gogh's painting of a pair of old 
shoes, though beautifully executed and copyrightable as a 
painting, would not qualify for a shoe design copyright. See 
Appendix, fg. 3, infra; 17 U. S. C. §§ 113(a)–(b). Courts 
have similarly denied copyright protection to objects that 
begin as three-dimensional designs, such as measuring 
spoons shaped like heart-tipped arrows, Bonazoli v. R. S. V. 
P. Int'l, Inc., 353 F. Supp. 2d 218, 226–227 (RI 2005); candle-
holders shaped like sailboats, Design Ideas, Ltd. v. Yankee 
Candle Co., 889 F. Supp. 2d 1119, 1128 (CD Ill. 2012); and 
wire spokes on a wheel cover, Norris Industries, Inc. v. In-
ternational Tel. & Tel. Corp., 696 F. 2d 918, 922–924 (CA11 
1983). None of these designs could qualify for copyright 
protection that would prevent others from selling spoons, 
candleholders, or wheel covers with the same design. Why 
not? Because in each case the design is not separable from 
the utilitarian aspects of the object to which it relates. The 
designs cannot be physically separated because they them-
selves make up the shape of the spoon, candleholders, or 
wheel covers of which they are a part. And spoons, candle-
holders, and wheel covers are useful objects, as are the old 
shoes depicted in Van Gogh's painting. More importantly, 
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one cannot easily imagine or otherwise conceptualize the de-
sign of the spoons or the candleholders or the shoes without 
that picture, or image, or replica being a picture of spoons, 
or candleholders, or wheel covers, or shoes. The designs 
necessarily bring along the underlying utilitarian object. 
Hence each design is not conceptually separable from the 
physical useful object. 

The upshot is that one could copyright the foral design on 
a soupspoon but one could not copyright the shape of the 
spoon itself, no matter how beautiful, artistic, or esthetically 
pleasing that shape might be: A picture of the shape of the 
spoon is also a picture of a spoon; the picture of a foral de-
sign is not. See Compendium § 924.2(B). 

To repeat: A separable design feature must be “capable of 
existing independently” of the useful article as a separate 
artistic work that is not itself the useful article. If the 
claimed feature could be extracted without replicating the 
useful article of which it is a part, and the result would be a 
copyrightable artistic work standing alone, then there is a 
separable design. But if extracting the claimed features 
would necessarily bring along the underlying useful article, 
the design is not separable from the useful article. In many 
or most cases, to decide whether a design or artistic feature 
of a useful article is conceptually separate from the article 
itself, it is enough to imagine the feature on its own and ask, 
“Have I created a picture of a (useful part of a) useful arti-
cle?” If so, the design is not separable from the useful arti-
cle. If not, it is. 

In referring to imagined pictures and the like, I am not 
speaking technically. I am simply trying to explain an intu-
itive idea of what separation is about, as well as how I under-
stand the majority's opinion. So understood, the opinion 
puts design copyrights in their rightful place. The law has 
long recognized that drawings or photographs of real world 
objects are copyrightable as drawings or photographs, but 
the copyright does not give protection against others making 
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the underlying useful objects. See, e. g., Burrow-Giles 
Lithographic Co. v. Sarony, 111 U. S. 53 (1884). That is why 
a copyright on Van Gogh's painting would prevent others 
from reproducing that painting, but it would not prevent oth-
ers from reproducing and selling the comfortable old shoes 
that the painting depicts. Indeed, the purpose of § 113(b) 
was to ensure that “ ̀ copyright in a pictorial, graphic, or 
sculptural work, portraying a useful article as such, does 
not extend to the manufacture of the useful article itself.' ” 
H. R. Rep., at 105. 

II 

To ask this kind of simple question—does the design pic-
ture the useful article?—will not provide an answer in every 
case, for there will be cases where it is diffcult to say 
whether a picture of the design is, or is not, also a picture of 
the useful article. But the question will avoid courts focus-
ing primarily upon what I believe is an unhelpful feature of 
the inquiry, namely, whether the design can be imagined as 
a “two- or three-dimensional work of art.” Ante, at 409, 
424. That is because virtually any industrial design can be 
thought of separately as a “work of art”: Just imagine a 
frame surrounding the design, or its being placed in a gallery. 
Consider Marcel Duchamp's “readymades” series, the func-
tional mass-produced objects he designated as art. See Ap-
pendix, fg. 4, infra. What is there in the world that, viewed 
through an esthetic lens, cannot be seen as a good, bad, or 
indifferent work of art? What design features could not be 
imaginatively reproduced on a painter's canvas? Indeed, 
great industrial design may well include design that is insep-
arable from the useful article—where, as Frank Lloyd 
Wright put it, “form and function are one.” F. Wright, An 
Autobiography 146 (1943) (reprint 2005). Where they are 
one, the designer may be able to obtain 15 years of protection 
through a design patent. 35 U. S. C. §§ 171, 173; see also Mc-
Kenna & Strandburg, Progress and Competition in Design, 
17 Stan. Tech. L. Rev. 1, 48–51 (2013). But, if they are one, 
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Congress did not intend a century or more of copyright 
protection. 

III 

The conceptual approach that I have described refects 
Congress' answer to a problem that is primarily practical 
and economic. Years ago Lord Macaulay drew attention to 
the problem when he described copyright in books as a “tax 
on readers for the purpose of giving a bounty to writers.” 
56 Parl. Deb. (3d Ser.) (1841) 341, 350. He called attention 
to the main beneft of copyright protection, which is to pro-
vide an incentive to produce copyrightable works and 
thereby “promote the Progress of Science and useful Arts.” 
U. S. Const., Art. I, § 8, cl. 8. But Macaulay also made clear 
that copyright protection imposes costs. Those costs in-
clude the higher prices that can accompany the grant of a 
copyright monopoly. They also can include (for those wish-
ing to display, sell, or perform a design, flm, work of art, or 
piece of music, for example) the costs of discovering whether 
there are previous copyrights, of contacting copyright hold-
ers, and of securing permission to copy. Eldred v. Ashcroft, 
537 U. S. 186, 248–252 (2003) (Breyer, J., dissenting). 
Sometimes, as Thomas Jefferson wrote to James Madison, 
costs can outweigh “the beneft even of limited monopolies.” 
Letter from Thomas Jefferson to James Madison (July 31, 
1788), in 13 Papers of Thomas Jefferson 443 (J. Boyd ed. 1956) 
(Jefferson Letter). And that is particularly true in light of 
the fact that Congress has extended the “limited Times” of 
protection, U. S. Const., Art. I, § 8, cl. 8, from the “14 years” 
of Jefferson's day to potentially more than a century today. 
Jefferson Letter 443; see also Eldred, supra, at 246–252 
(opinion of Breyer, J.). 

The Constitution grants Congress primary responsibility 
for assessing comparative costs and benefts and drawing 
copyright's statutory lines. Courts must respect those lines 
and not grant copyright protection where Congress has de-
cided not to do so. And it is clear that Congress has not 



446 STAR ATHLETICA, L. L. C. v. VARSITY BRANDS, INC. 

Breyer, J., dissenting 

extended broad copyright protection to the fashion design 
industry. See, e. g., 1 Nimmer § 2A.08[H][3][c] (describing 
how Congress rejected proposals for fashion design protec-
tion within the 1976 Act and has rejected every proposed 
bill to this effect since then); Esquire, Inc. v. Ringer, 591 
F. 2d 796, 800, n. 12 (CADC 1978) (observing that at the time 
of the 1976 Copyright Act, Congress had rejected every one 
of the approximately 70 design protection bills that had been 
introduced since 1914); e. g., H. R. 5055, 109th Cong., 2d Sess.: 
“To Amend title 17, United States Code, to provide protec-
tion for fashion design” (introduced Mar. 30, 2006; un-
enacted). Congress has left “statutory . . . protection . . . 
largely unavailable for dress designs.” 1 Nimmer 
§ 2A.08[H][3][a]; Raustiala & Sprigman, The Piracy Paradox: 
Innovation and Intellectual Property in Fashion Design, 92 
Va. L. Rev. 1687, 1698–1705 (2006). 

Congress' decision not to grant full copyright protection 
to the fashion industry has not left the industry without pro-
tection. Patent design protection is available. 35 U. S. C. 
§§ 171, 173. A maker of clothing can obtain trademark pro-
tection under the Lanham Act for signature features of the 
clothing. 15 U. S. C. § 1051 et seq. And a designer who cre-
ates an original textile design can receive copyright protec-
tion for that pattern as placed, for example, on a bolt of cloth, 
or anything made with that cloth. E. g., Compendium 
§ 924.3(A)(1). “[T]his [type of] claim . . . is generally made 
by the fabric producer rather than the garment or costume 
designer,” and is “ordinarily made when the two-dimensional 
design is applied to the textile fabric and before the garment 
is cut from the fabric.” 56 Fed. Reg. 56531 (1991). 

The fashion industry has thrived against this backdrop, 
and designers have contributed immeasurably to artistic and 
personal self-expression through clothing. But a decision by 
this Court to grant protection to the design of a garment 
would grant the designer protection that Congress refused 
to provide. It would risk increased prices and unforesee-
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able disruption in the clothing industry, which in the United 
States alone encompasses nearly $370 billion in annual 
spending and 1.8 million jobs. Brief for Council of Fashion 
Designers of America, Inc., as Amicus Curiae 3–4 (citing 
U. S. Congress, Joint Economic Committee, The New Econ-
omy of Fashion 1 (2016)). That is why I believe it important 
to emphasize those parts of the Court's opinion that limit the 
scope of its interpretation. That language, as I have said, 
makes clear that one may not “claim a copyright in a useful 
article merely by creating a replica of that article in some 
other medium,” which “would not give rise to any rights in 
the useful article that inspired it.” Ante, at 415. 

IV 

If we ask the “separateness” question correctly, the an-
swer here is not diffcult to fnd. The majority's opinion, in 
its appendix, depicts the cheerleader dress designs that Var-
sity submitted to the Copyright Offce. Can the design fea-
tures in Varsity's pictures exist separately from the utilitar-
ian aspects of a dress? Can we extract those features as 
copyrightable design works standing alone, without bringing 
along, via picture or design, the dresses of which they consti-
tute a part? 

Consider designs 074, 078, and 0815. They certainly look 
like cheerleader uniforms. That is to say, they look like pic-
tures of cheerleader uniforms, just like Van Gogh's old shoes 
look like shoes. I do not see how one could see them other-
wise. Designs 299A and 299B present slightly closer ques-
tions. They omit some of the dresslike context that the 
other designs possess. But the necklines, the sleeves, and 
the cut of the skirt suggest that they too are pictures of 
dresses. Looking at all fve of Varsity's pictures, I do not 
see how one could conceptualize the design features in a way 
that does not picture, not just artistic designs, but dresses 
as well. 
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Were I to accept the majority's invitation to “imagina-
tively remov[e]” the chevrons and stripes as they are ar-
ranged on the neckline, waistline, sleeves, and skirt of each 
uniform, and apply them on a “painter's canvas,” ante, at 417, 
that painting would be of a cheerleader's dress. The es-
thetic elements on which Varsity seeks protection exist only 
as part of the uniform design—there is nothing to separate 
out but for dress-shaped lines that replicate the cut and style 
of the uniforms. Hence, each design is not physically sepa-
rate, nor is it conceptually separate, from the useful article 
it depicts, namely, a cheerleader's dress. They cannot be 
copyrighted. 

Varsity, of course, could have sought a design patent for 
its designs. Or, it could have sought a copyright on a textile 
design, even one with a similar theme of chevrons and lines. 

But that is not the nature of Varsity's copyright claim. It 
has instead claimed ownership of the particular “ `treatment 
and arrangement' ” of the chevrons and lines of the design as 
they appear at the neckline, waist, skirt, sleeves, and overall 
cut of each uniform. Brief for Respondents 50. The major-
ity imagines that Varsity submitted something different— 
that is, only the surface decorations of chevrons and stripes, 
as in a textile design. As the majority sees it, Varsity's 
copyright claim would be the same had it submitted a plain 
rectangular space depicting chevrons and stripes, like 
swaths from a bolt of fabric. But considered on their own, 
the simple stripes are plainly unoriginal. Varsity, then, 
seeks to do indirectly what it cannot do directly: bring along 
the design and cut of the dresses by seeking to protect sur-
face decorations whose “treatment and arrangement” are co-
extensive with that design and cut. As Varsity would have 
it, it would prevent its competitors from making useful 
three-dimensional cheerleader uniforms by submitting 
plainly unoriginal chevrons and stripes as cut and arranged 
on a useful article. But with that cut and arrangement, the 
resulting pictures on which Varsity seeks protection do not 
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simply depict designs. They depict clothing. They depict 
the useful articles of which the designs are inextricable 
parts. And Varsity cannot obtain copyright protection that 
would give them the power to prevent others from making 
those useful uniforms, any more than Van Gogh can copy-
right comfortable old shoes by painting their likeness. 

I fear that, in looking past the three-dimensional design 
inherent in Varsity's claim by treating it as if it were no more 
than a design for a bolt of cloth, the majority has lost sight 
of its own important limiting principle. One may not “claim 
a copyright in a useful article merely by creating a replica of 
that article in some other medium,” such as in a picture. 
Ante, at 415. That is to say, one cannot obtain a copyright 
that would give its holder “any rights in the useful article 
that inspired it.” Ibid. 

With respect, I dissent. 

[Appendix to opinion of Breyer, J., follows this page.] 
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There are three possible conclusions to a Chapter 11 bankruptcy. First, 
debtor and creditors may negotiate a plan to govern the distribution of 
the estate's value. See, e. g., 11 U. S. C. §§ 1121, 1123, 1129, 1141. Sec-
ond, the bankruptcy court may convert the case to Chapter 7 for liqui-
dation of the business and distribution of its assets to creditors. 
§§ 1112(a), (b), 726. Finally, the bankruptcy court may dismiss the case. 
§ 1112(b). A court ordering a dismissal ordinarily attempts to restore 
the prepetition fnancial status quo. § 349(b)(3). Yet if perfect restora-
tion proves diffcult or impossible, the court may, “for cause,” alter the 
dismissal's normal restorative consequences, § 349(b)—i. e., it may order 
a “structured dismissal.” The Bankruptcy Code also establishes basic 
priority rules for determining the order in which the court will distrib-
ute an estate's assets. The Code makes clear that distributions in a 
Chapter 7 liquidation must follow this prescribed order. §§ 725, 726. 
Chapter 11 permits some fexibility, but a court still cannot confrm a 
plan that contains priority-violating distributions over the objection of 
an impaired creditor class. §§ 1129(a)(7), (b)(2). The Code does not ex-
plicitly state what priority rules—if any—apply to the distribution of 
assets in a structured dismissal. 

Respondent Jevic Transportation fled for Chapter 11 bankruptcy 
after being purchased in a leveraged buyout. The bankruptcy 
prompted two lawsuits. In the frst, a group of former Jevic truckdriv-
ers, petitioners here, was awarded a judgment against Jevic for Jevic's 
failure to provide proper notice of termination in violation of state and 
federal Worker Adjustment and Retraining Notifcation (WARN) Acts. 
Part of that judgment counted as a priority wage claim under § 507(a)(4), 
entitling the workers to payment ahead of general unsecured claims 
against the Jevic estate. In the second suit, a court-authorized commit-
tee representing Jevic's unsecured creditors sued Sun Capital and CIT 
Group, respondents here, for fraudulent conveyance in connection with 
the leveraged buyout of Jevic. These parties negotiated a settlement 
agreement that called for a structured dismissal of Jevic's Chapter 11 
bankruptcy. Under the proposed structured dismissal, petitioners 
would receive nothing on their WARN claims, but lower-priority gen-
eral unsecured creditors would be paid. Petitioners argued that the 
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distribution scheme accordingly violated the Code's priority rules by 
paying general unsecured claims ahead of their own. The Bankruptcy 
Court nevertheless approved the settlement agreement and dismissed 
the case, reasoning that because the proposed payouts would occur pur-
suant to a structured dismissal rather than an approved plan, the failure 
to follow ordinary priority rules did not bar approval. The District 
Court and the Third Circuit affrmed. 

Held: 
1. Petitioners have Article III standing. Respondents argue that 

petitioners have not “suffered an injury in fact,” or at least one “likely 
to be redressed by a favorable judicial decision,” Spokeo, Inc. v. Robins, 
578 U. S. 330, 338, because petitioners would have gotten nothing even 
if the Bankruptcy Court had never approved the structured dismissal 
and will still get nothing if the structured dismissal is undone now. 
That argument rests upon the assumptions that (1) without a violation 
of ordinary priority rules, there will be no settlement, and (2) without 
a settlement, the fraudulent-conveyance lawsuit has no value. The rec-
ord, however, indicates both that a settlement that respects ordinary 
priorities remains a reasonable possibility and that the fraudulent-
conveyance claim could have litigation value. Therefore, as a conse-
quence of the Bankruptcy Court's approval of the structured dismissal, 
petitioners lost a chance to obtain a settlement that respected their pri-
orities or, if not that, the power to assert the fraudulent-conveyance 
claim themselves. A decision in their favor is likely to redress that 
loss. Pp. 462–464. 

2. Bankruptcy courts may not approve structured dismissals that pro-
vide for distributions that do not follow ordinary priority rules without 
the consent of affected creditors. Pp. 464–471. 

(a) Given the importance of the priority system, this Court looks 
for an affrmative indication of intent before concluding that Congress 
means to make a major departure. See Whitman v. American Truck-
ing Assns., Inc., 531 U. S. 457, 468. Nothing in the statute evinces such 
intent. Insofar as the dismissal sections of Chapter 11 foresee any 
transfer of assets, they seek a restoration of the prepetition fnancial 
status quo. Read in context, § 349(b), which permits a bankruptcy 
judge, “for cause, [to] orde[r] otherwise,” seems designed to give courts 
the fexibility to protect reliance interests acquired in the bankruptcy, 
not to make general end-of-case distributions that would be fatly imper-
missible in a Chapter 11 plan or Chapter 7 liquidation. Precedent does 
not support a contrary position. E. g., In re Iridium Operating LLC, 
478 F. 3d 452 (CA2), distinguished. Cases in which courts have ap-
proved deviations from ordinary priority rules generally involve interim 
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distributions serving signifcant Code-related objectives. That is not 
the case here, where, e. g., the priority-violating distribution is attached 
to a fnal disposition, does not preserve the debtor as a going concern, 
does not make the disfavored creditors better off, does not promote the 
possibility of a confrmable plan, does not help to restore the status quo 
ante, and does not protect reliance interests. Pp. 464–469. 

(b) Congress did not authorize a “rare case” exception that permits 
courts to disregard priority in structured dismissals for “suffcient rea-
sons.” The fact that it is diffcult to give precise content to the concept 
of “suffcient reasons” threatens to turn the court below's exception into 
a more general rule, resulting in uncertainty that has potentially serious 
consequences—e. g., departure from the protections granted particular 
classes of creditors, changes in the bargaining power of different classes 
of creditors even in bankruptcies that do not end in structured dismiss-
als, risks of collusion, and increased diffculty in achieving settlements. 
Courts cannot deviate from the strictures of the Code, even in “rare 
cases.” Pp. 469–471. 

787 F. 3d 173, reversed and remanded. 

Breyer, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Ginsburg, Sotomayor, and Kagan, JJ., joined. Thomas, 
J., fled a dissenting opinion, in which Alito, J., joined, post, p. 471. 

Danielle Spinelli argued the cause for petitioners. With 
her on the briefs were Craig Goldblatt, Joel Millar, Matthew 
Guarnieri, Jack A. Raisner, Rene S. Roupinian, and Chris-
topher D. Loizides. 

Sarah E. Harrington argued the cause for the United 
States as amicus curiae urging reversal. With her on the 
brief were Acting Solicitor General Gershengorn, Principal 
Deputy Assistant Attorney General Mizer, Deputy Solicitor 
General Stewart, Michael S. Raab, Dana Kaersvang, Ra-
mona D. Elliott, P. Matthew Sutko, and Wendy Cox. 

Christopher Landau argued the cause for respondents. 
With him on the brief were James P. Gillespie, Jason M. 
Wilcox, Robert J. Feinstein, Richard P. Norton, and Linda 
Richenderfer.* 

*Briefs of amici curiae urging reversal were fled for the State of Illi-
nois et al. by Lisa Madigan, Attorney General of Illinois, David L. Frank-
lin, Solicitor General, Brett E. Legner, Deputy Solicitor General, and 
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Justice Breyer delivered the opinion of the Court. 
Bankruptcy Code Chapter 11 allows debtors and their 

creditors to negotiate a plan for dividing an estate's value. 
See 11 U. S. C. §§ 1123, 1129, 1141. But sometimes the par-
ties cannot agree on a plan. If so, the bankruptcy court may 
decide to dismiss the case. § 1112(b). The Code then ordi-
narily provides for what is, in effect, a restoration of the 
prepetition fnancial status quo. § 349(b). 

In the case before us, a Bankruptcy Court dismissed a 
Chapter 11 bankruptcy. But the court did not simply re-
store the prepetition status quo. Instead, the court ordered 
a distribution of estate assets that gave money to high-
priority secured creditors and to low-priority general unse-
cured creditors but which skipped certain dissenting mid-
priority creditors. The skipped creditors would have been 

James D. Newbold, Assistant Attorney General, and by the Attorneys 
General for their respective jurisdictions as follows: Jahna Lindemuth of 
Alaska, Mark Brnovich of Arizona, Kamala D. Harris of California, 
George Jepsen of Connecticut, Karl A. Racine of the District of Columbia, 
Sam Olens of Georgia, Douglas S. Chin of Hawaii, Lawrence G. Wasden 
of Idaho, Gregory F. Zoeller of Indiana, Tom Miller of Iowa, Derek 
Schmidt of Kansas, Andy Beshear of Kentucky, Jeff Landry of Louisiana, 
Janet T. Mills of Maine, Brian E. Frosh of Maryland, Maura Healy of 
Massachusetts, Bill Schuette of Michigan, Lori Swanson of Minnesota, 
Tim Fox of Montana, Adam Paul Laxalt of Nevada, Joseph A. Foster of 
New Hampshire, Hector H. Balderas of New Mexico, Eric T. Schneider-
man of New York, Wayne Stenehjem of North Dakota, Michael DeWine 
of Ohio, Ellen F. Rosenblum of Oregon, Bruce R. Beemer of Pennsylvania, 
Peter F. Kilmartin of Rhode Island, Alan Wilson of South Carolina, Her-
bert H. Slatery III of Tennessee, Ken Paxton of Texas, Sean D. Reyes of 
Utah, Robert W. Ferguson of Washington, Patrick Morrisey of West Vir-
ginia, and Peter K. Michael of Wyoming; for the Loan Syndications and 
Trading Association by Ronald J. Mann and Elliot Ganz; for the National 
Employment Law Project et al. by Simon A. Steel, Catherine K. Ruckels-
haus, Sally Greenberg, Seymour W. James, Jr., and Kenneth Kimerling; 
and for Law Professors by Jonathan C. Lipson. 

Briefs of amici curiae urging affrmance were fled for Jagdeep S. 
Bhandari et al. by Richard Lieb and John Collen; and for Law Professors 
by David R. Kuney. 
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entitled to payment ahead of the general unsecured creditors 
in a Chapter 11 plan (or in a Chapter 7 liquidation). See 
§§ 507, 725, 726, 1129. The question before us is whether a 
bankruptcy court has the legal power to order this priority-
skipping kind of distribution scheme in connection with a 
Chapter 11 dismissal. 

In our view, a bankruptcy court does not have such a 
power. A distribution scheme ordered in connection with 
the dismissal of a Chapter 11 case cannot, without the con-
sent of the affected parties, deviate from the basic priority 
rules that apply under the primary mechanisms the Code 
establishes for fnal distributions of estate value in business 
bankruptcies. 

I 

A 

1 

We begin with a few fundamentals: A business may fle 
for bankruptcy under either Chapter 7 or Chapter 11. In 
Chapter 7, a trustee liquidates the debtor's assets and dis-
tributes them to creditors. See § 701 et seq. In Chapter 11, 
debtor and creditors try to negotiate a plan that will govern 
the distribution of valuable assets from the debtor's estate 
and often keep the business operating as a going concern. 
See, e. g., §§ 1121, 1123, 1129, 1141 (setting out the framework 
in which the parties negotiate). 

Filing for Chapter 11 bankruptcy has several relevant 
legal consequences. First, an estate is created comprising 
all property of the debtor. § 541(a)(1). Second, a fduciary 
is installed to manage the estate in the interest of the credi-
tors. §§ 1106, 1107(a). This fduciary, often the debtor's ex-
isting management team, acts as “debtor in possession.” 
§§ 1101(1), 1104. It may operate the business, §§ 363(c)(1), 
1108, and perform certain bankruptcy-related functions, such 
as seeking to recover for the estate preferential or fraudu-
lent transfers made to other persons, § 547 (transfers made 
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before bankruptcy that unfairly preferred particular credi-
tors); § 548 (fraudulent transfers, including transfers made 
before bankruptcy for which the debtor did not receive fair 
value). Third, an “automatic stay” of all collection proceed-
ings against the debtor takes effect. § 362(a). 

It is important to keep in mind that Chapter 11 foresees 
three possible outcomes. The frst is a bankruptcy-court-
confrmed plan. Such a plan may keep the business operat-
ing but, at the same time, help creditors by providing for 
payments, perhaps over time. See §§ 1123, 1129, 1141. The 
second possible outcome is conversion of the case to a Chap-
ter 7 proceeding for liquidation of the business and a distri-
bution of its remaining assets. §§ 1112(a), (b), 726. That 
conversion in effect confesses an inability to fnd a plan. 
The third possible outcome is dismissal of the Chapter 11 
case. § 1112(b). A dismissal typically “revests the prop-
erty of the estate in the entity in which such property was 
vested immediately before the commencement of the case”— 
in other words, it aims to return to the prepetition fnancial 
status quo. § 349(b)(3). 

Nonetheless, recognizing that conditions may have 
changed in ways that make a perfect restoration of the status 
quo diffcult or impossible, the Code permits the bankruptcy 
court, “for cause,” to alter a Chapter 11 dismissal's ordinary 
restorative consequences. § 349(b). A dismissal that does 
so (or which has other special conditions attached) is often 
referred to as a “structured dismissal,” defned by the Amer-
ican Bankruptcy Institute as a 

“hybrid dismissal and confrmation order . . . that . . . 
typically dismisses the case while, among other things, 
approving certain distributions to creditors, granting 
certain third-party releases, enjoining certain conduct 
by creditors, and not necessarily vacating orders or 
unwinding transactions undertaken during the case.” 
American Bankruptcy Institute Commission To Study 
the Reform of Chapter 11, 2012–2014 Final Report and 
Recommendations 270 (2014). 
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Although the Code does not expressly mention structured 
dismissals, they “appear to be increasingly common.” 
Ibid., n. 973. 

2 

The Code also sets forth a basic system of priority, which 
ordinarily determines the order in which the bankruptcy 
court will distribute assets of the estate. Secured creditors 
are highest on the priority list, for they must receive the 
proceeds of the collateral that secures their debts. 11 
U. S. C. § 725. Special classes of creditors, such as those who 
hold certain claims for taxes or wages, come next in a listed 
order. §§ 507, 726(a)(1). Then come low-priority creditors, 
including general unsecured creditors. § 726(a)(2). The 
Code places equity holders at the bottom of the priority list. 
They receive nothing until all previously listed creditors 
have been paid in full. § 726(a)(6). 

The Code makes clear that distributions of assets in a 
Chapter 7 liquidation must follow this prescribed order. 
§§ 725, 726. It provides somewhat more fexibility for distri-
butions pursuant to Chapter 11 plans, which may impose a 
different ordering with the consent of the affected parties. 
But a bankruptcy court cannot confrm a plan that contains 
priority-violating distributions over the objection of an im-
paired creditor class. §§ 1129(a)(7), (b)(2). 

The question here concerns the interplay between the 
Code's priority rules and a Chapter 11 dismissal. Here, the 
Bankruptcy Court neither liquidated the debtor under Chap-
ter 7 nor confrmed a Chapter 11 plan. But the court, in-
stead of reverting to the prebankruptcy status quo, ordered 
a distribution of the estate assets to creditors by attaching 
conditions to the dismissal (i. e., it ordered a structured dis-
missal). The Code does not explicitly state what priority 
rules—if any—apply to a distribution in these circumstances. 
May a court consequently provide for distributions that devi-
ate from the ordinary priority rules that would apply to a 
Chapter 7 liquidation or a Chapter 11 plan? Can it approve 
conditions that give estate assets to members of a lower pri-
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ority class while skipping objecting members of a higher 
priority class? 

B 

In 2006, Sun Capital Partners, a private equity frm, ac-
quired Jevic Transportation Corporation with money bor-
rowed from CIT Group in a “leveraged buyout.” In a lever-
aged buyout, the buyer (B) typically borrows from a third 
party (T) a large share of the funds needed to purchase a 
company (C). B then pays the money to C's shareholders. 
Having bought the stock, B owns C. B then pledges C's 
assets to T so that T will have security for its loan. Thus, 
if the selling price for C is $50 million, B might use $10 mil-
lion of its own money, borrow $40 million from T, pay $50 
million to C's shareholders, and then pledge C assets worth 
$40 million (or more) to T as security for T's $40 million loan. 
If B manages C well, it might make enough money to pay T 
back the $40 million and earn a handsome proft on its own 
$10 million investment. But, if the deal sours and C de-
scends into bankruptcy, beware of what might happen: 
Instead of C's $40 million in assets being distributed to its 
existing creditors, the money will go to T to pay back T's 
loan—the loan that allowed B to buy C. (T will receive what 
remains of C's assets because T is now a secured creditor, 
putting it at the top of the priority list). Since C's share-
holders receive money while C's creditors lose their claim to 
C's remaining assets, unsuccessful leveraged buyouts often 
lead to fraudulent-conveyance suits alleging that the pur-
chaser (B) transferred the company's assets without receiv-
ing fair value in return. See Lipson & Vandermeuse, Stern, 
Seriously: The Article I Judicial Power, Fraudulent Trans-
fers, and Leveraged Buyouts, 2013 Wis. L. Rev. 1161, 
1220–1221. 

This is precisely what happened here. Just two years 
after Sun's buyout, Jevic (C in our leveraged buyout exam-
ple) fled for Chapter 11 bankruptcy. At the time of fling, 
it owed $53 million to senior secured creditors Sun and CIT 
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(B and T in our example), and over $20 million to tax and 
general unsecured creditors. 

The circumstances surrounding Jevic's bankruptcy led to 
two lawsuits. First, petitioners, a group of former Jevic 
truckdrivers, fled suit in Bankruptcy Court against Jevic 
and Sun. Petitioners pointed out that, just before entering 
bankruptcy, Jevic had halted almost all its operations and 
had told petitioners that they would be fred. Petitioners 
claimed that Jevic and Sun had thereby violated state and 
federal Worker Adjustment and Retraining Notification 
(WARN) Acts—laws that require a company to give workers 
at least 60 days' notice before their termination. See 29 
U. S. C. § 2102; N. J. Stat. Ann. § 34:21–2 (West 2011). The 
Bankruptcy Court granted summary judgment for petition-
ers against Jevic, leaving them (and this is the point to re-
member) with a judgment that petitioners say is worth $12.4 
million. See In re Jevic Holding Corp., 496 B. R. 151 
(Bkrtcy. Ct. Del. 2013). Some $8.3 million of that judgment 
counts as a priority wage claim under 11 U. S. C. § 507(a)(4), 
and is therefore entitled to payment ahead of general unse-
cured claims against the Jevic estate. 

Petitioners' WARN suit against Sun continued throughout 
most of the litigation now before us. But eventually Sun 
prevailed on the ground that Sun was not the workers' em-
ployer at the relevant times. See In re Jevic Holding Corp., 
656 Fed. Appx. 617 (CA3 2016). 

Second, the Bankruptcy Court authorized a committee 
representing Jevic's unsecured creditors to sue Sun and CIT. 
The Bankruptcy Court and the parties were aware that any 
proceeds from such a suit would belong not to the unsecured 
creditors, but to the bankruptcy estate. See §§ 541(a)(1), (6); 
Offcial Comm. of Unsecured Creditors of Cybergenics Corp. 
v. Chinery, 330 F. 3d 548, 552–553 (CA3 2003) (en banc) (hold-
ing that a creditor's committee can bring a derivative action 
on behalf of the estate). The committee alleged that Sun 
and CIT, in the course of their leveraged buyout, had “has-
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tened Jevic's bankruptcy by saddling it with debts that it 
couldn't service.” In re Jevic Holding Corp., 787 F. 3d 173, 
176 (CA3 2015). In 2011, the Bankruptcy Court held that 
the committee had adequately pleaded claims of preferential 
transfer under § 547 and of fraudulent transfer under § 548. 
In re Jevic Holding Corp., 2011 WL 4345204 (Bkrtcy. Ct. 
Del., Sept. 15, 2011). 

Sun, CIT, Jevic, and the committee then tried to negotiate 
a settlement of this “fraudulent-conveyance” lawsuit. By 
that point, the depleted Jevic estate's only remaining assets 
were the fraudulent-conveyance claim itself and $1.7 million 
in cash, which was subject to a lien held by Sun. 

The parties reached a settlement agreement. It provided 
(1) that the Bankruptcy Court would dismiss the fraudulent-
conveyance action with prejudice; (2) that CIT would deposit 
$2 million into an account earmarked to pay the committee's 
legal fees and administrative expenses; (3) that Sun would 
assign its lien on Jevic's remaining $1.7 million to a trust, 
which would pay taxes and administrative expenses and dis-
tribute the remainder on a pro rata basis to the low-priority 
general unsecured creditors, but which would not distribute 
anything to petitioners (who, by virtue of their WARN judg-
ment, held an $8.3 million mid-level-priority wage claim 
against the estate); and (4) that Jevic's Chapter 11 bank-
ruptcy would be dismissed. 

Apparently Sun insisted on a distribution that would skip 
petitioners because petitioners' WARN suit against Sun was 
still pending and Sun did not want to help fnance that litiga-
tion. See 787 F. 3d, at 177–178, n. 4 (Sun's counsel acknowl-
edging before the Bankruptcy Court that “ ̀ Sun probably 
does care where the money goes because you can take judi-
cial notice that there's a pending WARN action against Sun 
by the WARN plaintiffs. And if the money goes to the 
WARN plaintiffs, then you're funding someone who is suing 
you who otherwise doesn't have funds and is doing it on a 
contingent fee basis' ”). The essential point is that, regard-
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less of the reason, the proposed settlement called for a struc-
tured dismissal that provided for distributions that did not 
follow ordinary priority rules. 

Sun, CIT, Jevic, and the committee asked the Bankruptcy 
Court to approve the settlement and dismiss the case. Peti-
tioners and the U. S. Trustee objected, arguing that the 
settlement's distribution plan violated the Code's priority 
scheme because it skipped petitioners—who, by virtue of 
their WARN judgment, had mid-level priority claims against 
estate assets—and distributed estate money to low-priority 
general unsecured creditors. 

The Bankruptcy Court agreed with petitioners that the 
settlement's distribution scheme failed to follow ordinary pri-
ority rules. App. to Pet. for Cert. 58a. But it held that 
this did not bar approval. Ibid. That, in the Bankruptcy 
Court's view, was because the proposed payouts would occur 
pursuant to a structured dismissal of a Chapter 11 petition 
rather than an approval of a Chapter 11 plan. Ibid. The 
court accordingly decided to grant the motion in light of the 
“dire circumstances” facing the estate and its creditors. Id., 
at 57a. Specifcally, the court predicted that without the 
settlement and dismissal, there was “no realistic prospect” of 
a meaningful distribution for anyone other than the secured 
creditors. Id., at 58a. A confrmable Chapter 11 plan was 
unattainable. And there would be no funds to operate, in-
vestigate, or litigate were the case converted to a proceeding 
in Chapter 7. Ibid. 

The District Court affrmed the Bankruptcy Court. It 
recognized that the settlement distribution violated ordinary 
priority rules. But those rules, it wrote, were “not a bar to 
the approval of the settlement as [the settlement] is not a 
reorganization plan.” In re Jevic Holding Corp., 2014 WL 
268613, *3 (D Del., Jan. 24, 2014). 

The Third Circuit affrmed the District Court by a vote of 
2 to 1. 787 F. 3d, at 175; id., at 186 (Scirica, J., concurring 
in part and dissenting in part). The majority held that 
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structured dismissals need not always respect priority. 
Congress, the court explained, had only “codifed the abso-
lute priority rule . . . in the specifc context of plan confrma-
tion.” Id., at 183. As a result, courts could, “in rare 
instances like this one, approve structured dismissals that 
do not strictly adhere to the Bankruptcy Code's priority 
scheme.” Id., at 180. 

Petitioners (the workers with the WARN judgment) 
sought certiorari. We granted their petition. 

II 

Respondents initially argue that petitioners lack standing 
because they have suffered no injury, or at least no injury 
that will be remedied by a decision in their favor. See 
Spokeo, Inc. v. Robins, 578 U. S. 330, 338 (2016) (explaining 
that, for Article III standing, a plaintiff must have “(1) suf-
fered an injury in fact, (2) that is fairly traceable to the chal-
lenged conduct of the defendant, and (3) that is likely to be 
redressed by a favorable judicial decision”). Respondents 
concede that the structured dismissal approved by the Bank-
ruptcy Court contained distribution conditions that skipped 
over petitioners, ensuring that petitioners received nothing 
on their multimillion-dollar WARN claim against the Jevic 
estate. But respondents still assert that petitioners suf-
fered no loss. 

The reason, respondents say, is that petitioners would 
have gotten nothing even if the Bankruptcy Court had never 
approved the structured dismissal in the frst place, and will 
still get nothing if the structured dismissal is undone now. 
Reversal will eliminate the settlement of the committee's 
fraudulent-conveyance lawsuit, which was conditioned on the 
Bankruptcy Court's approval of the priority-violating struc-
tured dismissal. If the Bankruptcy Court cannot approve 
that dismissal, respondents contend, Sun and CIT will no 
longer agree to settle. Nor will petitioners ever be able to 
obtain a litigation recovery. Hence there will be no lawsuit 
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money to distribute. And in the absence of lawsuit money, 
Jevic's assets amount to about $1.7 million, all pledged to 
Sun, leaving nothing for anyone else, let alone petitioners. 
Thus, even if petitioners are right that the structured dis-
missal was impermissible, it cost them nothing. And a judi-
cial decision in their favor will gain them nothing. No loss. 
No redress. 

This argument, however, rests upon respondents' claims 
that (1) without a violation of ordinary priority rules, there 
will be no settlement, and (2) without a settlement, the 
fraudulent-conveyance lawsuit has no value. In our view, 
the record does not support either of these propositions. 

As to the frst, the record indicates that a settlement that 
respects ordinary priorities remains a reasonable possibility. 
It makes clear (as counsel made clear before our Court, see 
Tr. of Oral Arg. 58) that Sun insisted upon a settlement that 
gave petitioners nothing only because it did not want to help 
fund petitioners' WARN lawsuit against it. See 787 F. 3d, 
at 177–178, n. 4. But Sun has now won that lawsuit. See 
656 Fed. Appx. 617. If Sun's given reason for opposing dis-
tributions to petitioners has disappeared, why would Sun not 
settle while permitting some of the settlement money to go 
to petitioners? 

As to the second, the record indicates that the fraudulent-
conveyance claim could have litigation value. CIT and Sun, 
after all, settled the lawsuit for $3.7 million, which would 
make little sense if the action truly had no chance of success. 
The Bankruptcy Court could convert the case to Chapter 7, 
allowing a Chapter 7 trustee to pursue the suit against 
Sun and CIT. Or the court could simply dismiss the Chap-
ter 11 bankruptcy, thereby allowing petitioners to assert the 
fraudulent-conveyance claim themselves. Given these pos-
sibilities, there is no reason to believe that the claim could 
not be pursued with counsel obtained on a contingency basis. 
Of course, the lawsuit—like any lawsuit—might prove fruit-
less, but the mere possibility of failure does not eliminate 
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the value of the claim or petitioners' injury in being unable 
to bring it. 

Consequently, the Bankruptcy Court's approval of the 
structured dismissal cost petitioners something. They lost 
a chance to obtain a settlement that respected their priority. 
Or, if not that, they lost the power to bring their own lawsuit 
on a claim that had a settlement value of $3.7 million. For 
standing purposes, a loss of even a small amount of money is 
ordinarily an “injury.” See, e. g., McGowan v. Maryland, 
366 U. S. 420, 430–431 (1961) (fnding that appellants fned $5 
plus costs had standing to assert an Establishment Clause 
challenge). And the ruling before us could well have cost 
petitioners considerably more. See Clinton v. City of New 
York, 524 U. S. 417, 430–431 (1998) (imposition of a “substan-
tial contingent liability” qualifes as an injury). A decision 
in petitioners' favor is likely to redress that loss. We ac-
cordingly conclude that petitioners have standing. 

III 

We turn to the basic question presented: Can a bankruptcy 
court approve a structured dismissal that provides for distri-
butions that do not follow ordinary priority rules without 
the affected creditors' consent? Our simple answer to this 
complicated question is “no.” 

The Code's priority system constitutes a basic underpin-
ning of business bankruptcy law. Distributions of estate 
assets at the termination of a business bankruptcy normally 
take place through a Chapter 7 liquidation or a Chapter 11 
plan, and both are governed by priority. In Chapter 7 liqui-
dations, priority is an absolute command—lower-priority 
creditors cannot receive anything until higher-priority credi-
tors have been paid in full. See 11 U. S. C. §§ 725, 726. 
Chapter 11 plans provide somewhat more fexibility, but a 
priority-violating plan still cannot be confrmed over the ob-
jection of an impaired class of creditors. See § 1129(b). 
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The priority system applicable to those distributions has 
long been considered fundamental to the Bankruptcy Code's 
operation. See H. R. Rep. No. 103–835, p. 33 (1994) (explain-
ing that the Code is “designed to enforce a distribution of 
the debtor's assets in an orderly manner . . . in accordance 
with established principles rather than on the basis of the 
inside infuence or economic leverage of a particular credi-
tor”); Roe & Tung, Breaking Bankruptcy Priority: How 
Rent-Seeking Upends the Creditors' Bargain, 99 Va. L. Rev. 
1235, 1243, 1236 (2013) (arguing that the frst principle of 
bankruptcy is that “distribution conforms to predetermined 
statutory and contractual priorities,” and that priority is, 
“quite appropriately, bankruptcy's most important and fa-
mous rule”); Markell, Owners, Auctions, and Absolute Prior-
ity in Bankruptcy Reorganizations, 44 Stan. L. Rev. 69, 123 
(1991) (stating that a fxed priority scheme is recognized as 
“the cornerstone of reorganization practice and theory”). 

The importance of the priority system leads us to expect 
more than simple statutory silence if, and when, Congress 
were to intend a major departure. See Whitman v. Ameri-
can Trucking Assns., Inc., 531 U. S. 457, 468 (2001) (“Con-
gress . . . does not, one might say, hide elephants in mouse-
holes”). Put somewhat more directly, we would expect to 
see some affrmative indication of intent if Congress actually 
meant to make structured dismissals a backdoor means to 
achieve the exact kind of nonconsensual priority-violating 
fnal distributions that the Code prohibits in Chapter 7 liqui-
dations and Chapter 11 plans. 

We can fnd nothing in the statute that evinces this intent. 
The Code gives a bankruptcy court the power to “dismiss” a 
Chapter 11 case. § 1112(b). But the word “dismiss” itself 
says nothing about the power to make nonconsensual priority-
violating distributions of estate value. Neither the word 
“structured,” nor the word “conditions,” nor anything else 
about distributing estate value to creditors pursuant to a dis-
missal appears in any relevant part of the Code. 
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Insofar as the dismissal sections of Chapter 11 foresee any 
transfer of assets, they seek a restoration of the prepetition 
fnancial status quo. See § 349(b)(1) (dismissal ordinarily re-
instates a variety of avoided transfers and voided liens); 
§ 349(b)(2) (dismissal ordinarily vacates certain types of 
bankruptcy orders); § 349(b)(3) (dismissal ordinarily “revests 
the property of the estate in the entity in which such prop-
erty was vested immediately before the commencement of 
the case”); see also H. R. Rep. No. 95–595, p. 338 (1977) (dis-
missal's “basic purpose . . . is to undo the bankruptcy case, 
as far as practicable, and to restore all property rights to the 
position in which they were found at the commencement of 
the case”). 

Section 349(b), we concede, also says that a bankruptcy 
judge may, “for cause, orde[r] otherwise.” But, read in con-
text, this provision appears designed to give courts the fex-
ibility to “make the appropriate orders to protect rights ac-
quired in reliance on the bankruptcy case.” Id., at 338; cf., 
e. g., Wiese v. Community Bank of Central Wis., 552 F. 3d 
584, 590 (CA7 2009) (upholding, under § 349(b), a Bankruptcy 
Court's decision not to reinstate a debtor's claim against a 
bank that gave up a lien in reliance on the claim being re-
leased in the debtor's reorganization plan). Nothing else in 
the Code authorizes a court ordering a dismissal to make 
general end-of-case distributions of estate assets to creditors 
of the kind that normally take place in a Chapter 7 liquida-
tion or Chapter 11 plan—let alone fnal distributions that do 
not help to restore the status quo ante or protect reliance 
interests acquired in the bankruptcy, and that would be fatly 
impermissible in a Chapter 7 liquidation or a Chapter 11 plan 
because they violate priority without the impaired creditors' 
consent. That being so, the word “cause” is too weak a reed 
upon which to rest so weighty a power. See United Sav. 
Assn. of Tex. v. Timbers of Inwood Forest Associates, Ltd., 
484 U. S. 365, 371 (1988) (noting that “[s]tatutory construc-
tion . . . is a holistic endeavor” and that a court should select 
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a “meanin[g that] produces a substantive effect that is com-
patible with the rest of the law”); Kelly v. Robinson, 479 
U. S. 36, 43 (1986) (in interpreting a statute, a court “must 
not be guided by a single sentence or member of a sentence, 
but look to the provisions of the whole law, and to its object 
and policy” (internal quotation marks omitted)); cf. In re 
Sadler, 935 F. 2d 918, 921 (CA7 1991) (“ ̀ Cause' under § 349(b) 
means an acceptable reason. Desire to make an end run 
around a statute is not an adequate reason”). 

We have found no contrary precedent, either from this 
Court, or, for that matter, from lower court decisions refect-
ing common bankruptcy practice. The Third Circuit re-
ferred briefy to In re Buffet Partners, L. P., 2014 WL 
3735804 (Bkrtcy. Ct. ND Tex., July 28, 2014). The court in 
that case approved a structured dismissal. (We express no 
view about the legality of structured dismissals in general.) 
But at the same time it pointed out “that not one party with 
an economic stake in the case has objected to the dismissal 
in this manner.” Id., at *4. 

The Third Circuit also relied upon In re Iridium Operat-
ing LLC, 478 F. 3d 452 (CA2 2007). But Iridium did not 
involve a structured dismissal. It addressed an interim dis-
tribution of settlement proceeds to fund a litigation trust 
that would press claims on the estate's behalf. See id., at 
459–460. The Iridium court observed that, when evaluat-
ing this type of preplan settlement, “[i]t is diffcult to employ 
the rule of priorities” because “the nature and extent of the 
Estate and the claims against it are not yet fully resolved.” 
Id., at 464 (emphasis added). The decision does not state or 
suggest that the Code authorizes nonconsensual departures 
from ordinary priority rules in the context of a dismissal— 
which is a fnal distribution of estate value—and in the ab-
sence of any further unresolved bankruptcy issues. 

We recognize that Iridium is not the only case in which a 
court has approved interim distributions that violate ordi-
nary priority rules. But in such instances one can generally 
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fnd signifcant Code-related objectives that the priority-
violating distributions serve. Courts, for example, have ap-
proved “frst-day” wage orders that allow payment of em-
ployees' prepetition wages, “critical vendor” orders that 
allow payment of essential suppliers' prepetition invoices, 
and “roll-ups” that allow lenders who continue fnancing the 
debtor to be paid frst on their prepetition claims. See Cy-
bergenics, 330 F. 3d, at 574, n. 8; D. Baird, Elements of Bank-
ruptcy 232–234 (6th ed. 2014); Roe, 99 Va. L. Rev., at 1250– 
1264. In doing so, these courts have usually found that the 
distributions at issue would “enable a successful reorganiza-
tion and make even the disfavored creditors better off.” 
In re Kmart Corp., 359 F. 3d 866, 872 (CA7 2004) (discussing 
the justifcations for critical-vendor orders); see also Toibb v. 
Radloff, 501 U. S. 157, 163–164 (1991) (recognizing “permit-
ting business debtors to reorganize and restructure their 
debts in order to revive the debtors' businesses” and “maxi-
mizing the value of the bankruptcy estate” as purposes of 
the Code). By way of contrast, in a structured dismissal 
like the one ordered below, the priority-violating distribution 
is attached to a fnal disposition; it does not preserve the 
debtor as a going concern; it does not make the disfavored 
creditors better off; it does not promote the possibility of a 
confrmable plan; it does not help to restore the status quo 
ante; and it does not protect reliance interests. In short, we 
cannot fnd in the violation of ordinary priority rules that 
occurred here any signifcant offsetting bankruptcy-related 
justifcation. 

Rather, the distributions at issue here more closely resem-
ble proposed transactions that lower courts have refused to 
allow on the ground that they circumvent the Code's proce-
dural safeguards. See, e. g., In re Braniff Airways, Inc., 700 
F. 2d 935, 940 (CA5 1983) (prohibiting an attempt to “short 
circuit the requirements of Chapter 11 for confrmation of a 
reorganization plan by establishing the terms of the plan 
sub rosa in connection with a sale of assets”); In re Lionel 
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Corp., 722 F. 2d 1063, 1069 (CA2 1983) (reversing a Bank-
ruptcy Court's approval of an asset sale after holding that 
§ 363 does not “gran[t] the bankruptcy judge carte blanche” 
or “swallo[w] up Chapter 11's safeguards”); In re Biolitec, 
Inc., 528 B. R. 261, 269 (Bkrtcy. Ct. NJ 2014) (rejecting a 
structured dismissal because it “seeks to alter parties' rights 
without their consent and lacks many of the Code's most im-
portant safeguards”); cf. In re Chrysler LLC, 576 F. 3d 108, 
118 (CA2 2009) (approving a § 363 asset sale because the 
Bankruptcy Court demonstrated “proper solicitude for the 
priority between creditors and deemed it essential that the 
[s]ale in no way upset that priority”), vacated as moot, 592 
F. 3d 370 (CA2 2010) (per curiam). 

IV 

We recognize that the Third Circuit did not approve non-
consensual priority-violating structured dismissals in gen-
eral. To the contrary, the court held that they were permis-
sible only in those “rare case[s]” in which courts could fnd 
“suffcient reasons” to disregard priority. 787 F. 3d, at 175, 
186. Despite the “rare case” limitation, we still cannot 
agree. 

For one thing, it is diffcult to give precise content to the 
concept “suffcient reasons.” That fact threatens to turn a 
“rare case” exception into a more general rule. Consider 
the present case. The Bankruptcy Court feared that (1) 
without the worker-skipping distribution, there would be no 
settlement, (2) without a settlement, all the unsecured credi-
tors would receive nothing, and consequently (3) its distribu-
tions would make some creditors (high- and low-priority 
creditors) better off without making other (mid-priority) 
creditors worse off (for they would receive nothing regard-
less). But, as we have pointed out, the record provides 
equivocal support for the frst two propositions. See supra, 
at 462–464. And one can readily imagine other cases that 
turn on comparably dubious predictions. The result is uncer-
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tainty. And uncertainty will lead to similar claims being 
made in many, not just a few, cases. See Rudzik, A Priority 
Is a Priority Is a Priority—Except When It Isn't, 34 Am. 
Bkrtcy. Inst. J. 16, 79 (2015) (“[O]nce the foodgates are 
opened, debtors and favored creditors can be expected to 
make every case that `rare case' ”). 

The consequences are potentially serious. They include 
departure from the protections Congress granted particular 
classes of creditors. See, e. g., United States v. Embassy 
Restaurant, Inc., 359 U. S. 29, 32 (1959) (Congress estab-
lished employee wage priority “to alleviate in some degree 
the hardship that unemployment usually brings to workers 
and their families” when an employer fles for bankruptcy); 
H. R. Rep. No. 95–595, at 187 (explaining the importance of 
ensuring that employees do not “abandon a failing business 
for fear of not being paid”). They include changes in the 
bargaining power of different classes of creditors even in 
bankruptcies that do not end in structured dismissals. See 
Warren, A Theory of Absolute Priority, 1991 Ann. Survey 
Am. L. 9, 30. They include risks of collusion, i. e., senior 
secured creditors and general unsecured creditors teaming 
up to squeeze out priority unsecured creditors. See Bank 
of America Nat. Trust and Sav. Assn. v. 203 North LaSalle 
Street Partnership, 526 U. S. 434, 444 (1999) (discussing how 
the absolute priority rule was developed in response to “con-
cern with `the ability of a few insiders, whether representa-
tives of management or major creditors, to use the reorgani-
zation process to gain an unfair advantage' ” (quoting H. R. 
Doc. No. 93–137, pt. I, p. 255 (1973))). And they include 
making settlement more diffcult to achieve. See Landes & 
Posner, Legal Precedent: A Theoretical and Empirical Anal-
ysis, 19 J. Law & Econ. 249, 271 (1976) (arguing that “the 
ratio of lawsuits to settlements is mainly a function of the 
amount of uncertainty, which leads to divergent estimates 
by the parties of the probable outcome”); see also RadLAX 
Gateway Hotel, LLC v. Amalgamated Bank, 566 U. S. 639, 
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649 (2012) (noting the importance of clarity and predictabil-
ity in light of the fact that the “Bankruptcy Code standard-
izes an expansive (and sometimes unruly) area of law”). 

For these reasons, as well as those set forth in Part III, 
we conclude that Congress did not authorize a “rare case” 
exception. We cannot “alter the balance struck by the stat-
ute,” Law v. Siegel, 571 U. S. 415, 427 (2014), not even in 
“rare cases.” Cf. Norwest Bank Worthington v. Ahlers, 485 
U. S. 197, 207 (1988) (explaining that courts cannot deviate 
from the procedures “specifed by the Code,” even when they 
sincerely “believ[e] that . . . creditors would be better off ”). 
The judgment of the Court of Appeals is reversed, and the 
case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 

Justice Thomas, with whom Justice Alito joins, 
dissenting. 

Today, the Court answers a novel and important question 
of bankruptcy law. Unfortunately, it does so without the 
beneft of any reasoned opinions on the dispositive issue from 
the courts of appeals (apart from the Court of Appeals' opin-
ion in this case) and with briefng on that issue from only 
one of the parties. That is because, having persuaded us to 
grant certiorari on one question, petitioners chose to argue 
a different question on the merits. In light of that switch, 
I would dismiss the writ of certiorari as improvidently 
granted. 

We granted certiorari to decide “[w]hether a bankruptcy 
court may authorize the distribution of settlement proceeds 
in a manner that violates the statutory priority scheme.” 
Pet. for Cert. i. According to petitioners, the decision below 
“deepened an existing . . . split” among the Courts of Appeals 
on this question. Id., at 8; see id., at 15–16 (citing In re 
AWECO, Inc., 725 F. 2d 293, 298 (CA5 1984), and In re Irid-
ium Operating LLC, 478 F. 3d 452, 464 (CA2 2007)). After 
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we granted certiorari, however, petitioners recast the ques-
tion presented to ask “[w]hether a Chapter 11 case may be 
terminated by a `structured dismissal' that distributes estate 
property in violation of the Bankruptcy Code's priority 
scheme.” Brief for Petitioners i. Although both questions 
involve priority-skipping distributions of estate assets, the 
recast question is narrower—and different—than the one on 
which we granted certiorari. It is also not the subject of a 
circuit confict. 

I think it is unwise for the Court to decide the reformu-
lated question today, for two reasons. First, it is a “novel 
question of bankruptcy law” arising in the rapidly developing 
feld of structured dismissals. In re Jevic Holding Corp., 
787 F. 3d 173, 175 (CA3 2015). Experience shows that we 
would greatly beneft from the views of additional courts of 
appeals on this question. We also would have benefted 
from full, adversarial briefng. In reliance on this Court's 
Rules prohibiting parties from changing the substance of the 
question presented, see Rule 24.1(a); see also Rule 14.1(a), 
respondents declined to brief the question that the majority 
now decides, see Brief for Respondents 52. Second, decid-
ing this question may invite future petitioners to seek review 
of a circuit confict only then to change the question to one 
that seems more favorable. “I would not reward such bait-
and-switch tactics.” City and County of San Francisco v. 
Sheehan, 575 U. S. 600, 620 (2015) (Scalia, J., concurring in 
part and dissenting in part); see also Visa, Inc. v. Osborn, 
post, p. 993. 

Accordingly, I would dismiss the writ as improvidently 
granted. I respectfully dissent. 



Reporter’s Note 

The next page is purposely numbered 801. The numbers between 472 
and 801 were intentionally omitted, in order to make it possible to publish 
the orders with permanent page numbers, thus making the offcial cita-
tions available upon publication of the preliminary prints of the United 
States Reports. 



ORDERS FOR OCTOBER 3, 2016, THROUGH 
MARCH 27, 2017 

October 3, 2016 

Certiorari Granted—Vacated and Remanded 

No. 15–1493. Mann v. North Dakota. Sup. Ct. N. D. Cer-
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of Birchfeld v. North Dakota, 579 U. S. 438 
(2016). Reported below: 2016 ND 53, 876 N. W. 2d 710. 

No. 15–7813. Lindsey v. Indiana. Ct. App. Ind. Motion of 
petitioner for leave to proceed in forma pauperis granted. Cer-
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of the position asserted by Indiana in its 
brief for respondent fled May 23, 2016. The Chief Justice, 
Justice Thomas, and Justice Alito dissent for the reasons 
stated in Nunez v. United States, 554 U. S. 911, 912 (2008) (Scalia, 
J., dissenting). Reported below: 40 N. E. 3d 532. 

No. 15–7902. Brooks v. Louisiana. Ct. App. La., 2d Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Montgomery v. Loui-
siana, 577 U. S. 190 (2016). 

Justice Thomas, with whom Justice Alito joins, concurring. 
In granting this petition and now vacating and remanding the 

judgment below, the Court has not assessed whether petitioner's 
asserted entitlement to retroactive relief “is properly presented 
in the case.” Montgomery v. Louisiana, 577 U. S. 190, 205 
(2016). On remand, courts should understand that the Court's 
disposition of this petition does not refect any view regarding 
petitioner's entitlement to relief. The Court's disposition does 
not, for example, address whether an adequate and independent 
state ground bars relief, whether petitioner forfeited or waived 
any entitlement to relief (by, for example, entering into a plea 
agreement waiving any entitlement to relief), or whether petition-

801 



802 OCTOBER TERM, 2016 

October 3, 2016 580 U. S. 

er's sentence actually qualifes as a mandatory life without 
parole sentence. 

No. 15–9501. Boman v. United States. C. A. 8th Cir. Re-
ported below: 810 F. 3d 534; 

No. 15–9716. Sykes v. United States. C. A. 8th Cir. Re-
ported below: 809 F. 3d 435; 

No. 15–9883. Conley v. United States. C. A. 5th Cir. Re-
ported below: 644 Fed. Appx. 294; and 

No. 16–5164. Wright v. United States. C. A. 5th Cir. 
Reported below: 642 Fed. Appx. 486. Motions of petitioners for 
leave to proceed in forma pauperis granted. Certiorari granted, 
judgments vacated, and cases remanded for further consideration 
in light of Mathis v. United States, 579 U. S. 500 (2016). 

No. 15–9918. Russell v. Alabama. Ct. Crim. App. Ala. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Hurst v. Florida, 577 
U. S. 92 (2016). Reported below: 261 So. 3d 397. 

Certiorari Dismissed 

No. 15–9100. David v. American Telephone & Telegraph 
Co. et al. C. A. 11th Cir. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court's Rule 39.8. 

No. 15–9228. McFadden v. A. O. Smith Corp. et al. C. A. 
6th Cir. Motion of petitioner for leave to proceed in forma pau-
peris denied, and certiorari dismissed. See this Court's Rule 
39.8. 

No. 15–9241. Martin v. Fox, Warden. C. A. 9th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. 

No. 15–9372. Taylor v. Richard III, LLC, et al. Dist. Ct. 
App. Fla., 4th Dist. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court's Rule 39.8. Reported below: 187 So. 3d 1260. 

No. 15–9445. Harper v. Tuscarawas County Job & Family 
Services et al. C. A. 6th Cir. Motion of petitioner for leave 
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to proceed in forma pauperis denied, and certiorari dismissed. 
See this Court's Rule 39.8. 

No. 15–9455. Acker v. United States District Court for 
the District of Arizona. C. A. 9th Cir. Motion of petitioner 
for leave to proceed in forma pauperis denied, and certiorari 
dismissed. See this Court's Rule 39.8. 

No. 15–9466. Schefer v. Minnesota Commissioner of 
Public Safety. Ct. App. Minn. Motion of petitioner for leave 
to proceed in forma pauperis denied, and certiorari dismissed. 
See this Court's Rule 39.8. 

No. 15–9467. Schefer v. Minnesota Commissioner of 
Public Safety. Ct. App. Minn. Motion of petitioner for leave 
to proceed in forma pauperis denied, and certiorari dismissed. 
See this Court's Rule 39.8. 

No. 15–9615. Skamfer v. Wisconsin. Ct. App. Wis. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. As petitioner 
has repeatedly abused this Court's process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

No. 15–9697. Reynolds v. Quintana, Warden. C. A. 3d Cir. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. Re-
ported below: 619 Fed. Appx. 55. 

No. 15–9708. Daker v. Georgia. Sup. Ct. Ga. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. As petitioner 
has repeatedly abused this Court's process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

No. 15–9777. Dixon v. United States et al. C. A. 2d Cir. 
Motion of petitioner for leave to proceed in forma pauperis de-
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nied, and certiorari dismissed. See this Court's Rule 39.8. As 
petitioner has repeatedly abused this Court's process, the Clerk 
is directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). 

No. 15–9785. Madura et al. v. Bank of America, N. A. 
C. A. 11th Cir. Motion of petitioners for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court's Rule 39.8. As petitioners have repeatedly abused this 
Court's process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioners unless the dock-
eting fee required by Rule 38(a) is paid and the petition is submit-
ted in compliance with Rule 33.1. See Martin v. District of Co-
lumbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 15–9847. Davis v. California. Sup. Ct. Cal. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. 

No. 15–9848. Green v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's Rule 
39.8. As petitioner has repeatedly abused this Court's process, 
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). Reported below: 113 
App. Div. 3d 793, 978 N. Y. S. 2d 884. 

No. 15–9879. Mosley v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Motion of petitioner 
for leave to proceed in forma pauperis denied, and certiorari 
dismissed. See this Court's Rule 39.8. As petitioner has repeat-
edly abused this Court's process, the Clerk is directed not to 
accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). 
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No. 15–9922. Webb v. Scott et al. C. A. 10th Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. As petitioner 
has repeatedly abused this Court's process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). Reported below: 643 Fed. Appx. 711. 

No. 16–5103. Glean v. Sikes, Warden. C. A. 11th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. 

No. 16–5163. Ross v. Todd. C. A. 11th Cir. Motion of peti-
tioner for leave to proceed in forma pauperis denied, and certio-
rari dismissed. See this Court's Rule 39.8. 

No. 16–5173. Ware v. Alpha Capital Aktiengesellschaft 
et al. C. A. 11th Cir.; and 

No. 16–5174. Ware v. Securities and Exchange Commis-
sion. C. A. 11th Cir. Motions of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court's Rule 39.8. As petitioner has repeatedly abused this 
Court's process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock-
eting fee required by Rule 38(a) is paid and the petition is submit-
ted in compliance with Rule 33.1. See Martin v. District of Co-
lumbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 16–5308. Parker v. Johnson, Administrator, New 
Jersey State Prison, et al. C. A. 3d Cir. Motion of peti-
tioner for leave to proceed in forma pauperis denied, and certio-
rari dismissed. See this Court's Rule 39.8. 

No. 16–5400. Strouse v. Wilson, Warden, et al. C. A. 9th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court's Rule 39.8. 

No. 16–5479. Sewell v. Prince George’s County Depart-
ment of Social Services. C. A. 4th Cir. Motion of petitioner 
for leave to proceed in forma pauperis denied, and certiorari 
dismissed. See this Court's Rule 39.8. As petitioner has repeat-
edly abused this Court's process, the Clerk is directed not to 
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accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). Reported below: 645 Fed. Appx. 286. 

No. 16–5530. Nails v. McDonald, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Motion of petitioner for leave to pro-
ceed in forma pauperis denied, and certiorari dismissed. See 
this Court's Rule 39.8. Reported below: 651 Fed. Appx. 1006. 

No. 16–5737. Reddy v. Precyse Solutions, LLC, et al. 
C. A. 9th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's Rule 
39.8. As petitioner has repeatedly abused this Court's process, 
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). 

Miscellaneous Orders 

No. D–2888. In re Disbarment of Naegele. Disbarment 
entered. [For earlier order herein, see 578 U. S. 971.] 

No. D–2897. In re Disbarment of Peters-Hamlin. Dis-
barment entered. [For earlier order herein, see 578 U. S. 972.] 

No. D–2914. In re Disbarment of Agola. Disbarment en-
tered. [For earlier order herein, see 579 U. S. 959.] 

No. D–2915. In re Moses. Timothy Eugene Moses, of Au-
gusta, Ga., having requested to resign as a member of the Bar of 
this Court, it is ordered that his name be stricken from the roll 
of attorneys admitted to the practice of law before this Court. 
The rule to show cause, issued on July 18, 2016, [579 U. S. 960] 
is discharged. 

No. D–2918. In re Glucksman. L. Morris Glucksman, of 
Stamford, Conn., having requested to resign as a member of the 
Bar of this Court, it is ordered that his name be stricken from 
the roll of attorneys admitted to the practice of law before this 
Court. The rule to show cause, issued on August 8, 2016, [579 
U. S. 963] is discharged. 
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No. D–2920. In re Vila. Gustavo Vila, of Yorktown Heights, 
N. Y., having requested to resign as a member of the Bar of this 
Court, it is ordered that his name be stricken from the roll of 
attorneys admitted to the practice of law before this Court. The 
rule to show cause, issued on August 8, 2016, [579 U. S. 963] 
is discharged. 

No. 16M1. Orlick v. Grand Forks Housing Authority 
et al.; 

No. 16M9. Watson v. United States District Court for 
the District of Columbia; 

No. 16M18. Watson v. Jarvis, Warden; and 
No. 16M25. In re Demery. Motions for leave to proceed as 

veterans denied. 

No. 16M2. 
Council; 

No. 16M3. 
eral, et al.; 

No. 16M4. 
No. 16M5. 
No. 16M11. 
No. 16M12. 
No. 16M13. 
No. 16M14. 
No. 16M15. 

et al.; 
No. 16M16. 
No. 16M17. 

ans Affairs; 
No. 16M19. 

Revenue; 
No. 16M20. 
No. 16M21. 

Inc., et al.; 
No. 16M22. 

Inc.; 
No. 16M27. 
No. 16M28. 

Robinson v. Mayor and Baltimore City 

Ogunsula v. Holder, Former Attorney Gen-

Johnson v. Kelly, Warden; 
Dismuke v. Stemmet et al.; 
Newsome v. Florida; 
Stach v. Amazon Services, LLC; 
Bell v. Weyerhaeuser NR Co.; 
Shelton v. Crookshank; 
Barnes v. Sam’s East Wholesale Club #8220 

Turrentine v. United States; 
Golemon v. McDonald, Secretary of Veter-

Manigault v. Commissioner of Internal 

Boatner v. Kamar et al.; 
Ball v. Franklin-Williamson Properties, 

Ball v. Franklin-Williamson Properties, 

Roberson v. Enloe, Warden; and 
Deaton v. Arkansas Department of Correc-

tion et al. Motions to direct the Clerk to fle petitions for writs 
of certiorari out of time denied. 
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No. 16M6. Logan v. United States. Motion for leave to fle 
petition for writ of certiorari under seal with redacted copies for 
the public record granted. 

No. 16M7. Streambend Properties II, LLC, et al. v. Ivy 
Tower Minneapolis, LLC, et al.; 

No. 16M8. Streambend Properties III, LLC, et al. v. Sex-
ton Lofts, LLC, et al.; and 

No. 16M24. Brown v. United States. Motions to direct the 
Clerk to fle petitions for writs of certiorari out of time under 
this Court's Rule 14.5 denied. 

No. 16M10. In re Jackson. Motion for leave to proceed as a 
veteran or a seaman denied. 

No. 16M23. Applicant v. Committee on Character and 
Fitness. Motion for leave to fle petition for writ of certiorari 
under seal denied. 

No. 16M26. Bonner v. Bonner. Motion of petitioner for 
leave to proceed in forma pauperis with declaration of indigency 
under seal granted. 

No. 65, Orig. Texas v. New Mexico. Motion of the River 
Master for fees and expenses granted, and the River Master is 
awarded a total of $12,227.20 for the period July 1, 2015, through 
June 30, 2016, to be paid equally by the parties. [For earlier 
order herein, see, e. g., 577 U. S. 808.] 

No. 145, Orig. Delaware v. Pennsylvania et al.; and 
No. 146, Orig. Arkansas et al. v. Delaware. Motions for 

leave to fle bills of complaint and for leave to fle counterclaims 
granted. Cases consolidated and the parties are allowed 30 days 
within which to file answers to the complaints and the 
counterclaims. 

No. 15–214. Murr et al. v. Wisconsin et al. Ct. App. Wis. 
[Certiorari granted, 577 U. S. 1098.] Motions of respondents Wis-
consin and St. Croix County for divided argument granted. Mo-
tion of the Acting Solicitor General for enlargement of time for 
oral argument, for leave to participate in oral argument as amicus 
curiae, and for divided argument granted, and the time is divided 
as follows: 35 minutes for petitioners, 15 minutes for respondent 
Wisconsin, 10 minutes for respondent St. Croix County, and 10 
minutes for the Acting Solicitor General. 
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No. 15–961. Visa Inc. et al. v. Osborn et al.; and 
No. 15–962. Visa Inc. et al. v. Stoumbos et al. C. A. D. C. 

Cir. [Certiorari granted, 579 U. S. 940.] Motion of petitioners 
to dispense with printing joint appendix granted. 

No. 15–1191. Lynch, Attorney General v. Morales-
Santana. C. A. 2d Cir. [Certiorari granted, 579 U. S. 940.] 
Motion of petitioner to dispense with printing joint appendix 
granted. 

No. 15–1223. Southwest Securities, FSB v. Segner. C. A. 
5th Cir.; 

No. 15–1305. BeavEx, Inc. v. Costello et al. C. A. 7th 
Cir.; 

No. 15–1345. Ali v. Warfaa; and 
No. 15–1464. Warfaa v. Ali. C. A. 4th Cir.; 
No. 15–1439. Cyan, Inc., et al. v. Beaver County Employ-

ees Retirement Fund et al. Ct. App. Cal., 1st App. Dist., 
Div. 4; 

No. 15–1509. U. S. Bank N. A., Trustee, et al. v. Village 
at Lakeridge, LLC, et al. C. A. 9th Cir.; and 

No. 16–130. United States ex rel. Advocates for Basic 
Legal Equality, Inc. v. U. S. Bank N. A. C. A. 6th Cir. The 
Acting Solicitor General is invited to fle briefs in these cases 
expressing the views of the United States. 

No. 15–1251. National Labor Relations Board v. SW 
General, Inc., dba Southwest Ambulance. C. A. D. C. Cir. 
[Certiorari granted, 579 U. S. 917.] Motion of petitioner to dis-
pense with printing joint appendix granted. 

No. 15–8441. In re Greene. Motion of petitioner for recon-
sideration of order denying leave to proceed in forma pauperis 
[578 U. S. 974] denied. 

No. 15–8600. McFadden v. Detroit United Insurance 
et al. C. A. 6th Cir. Motion of petitioner for reconsideration 
of order denying leave to proceed in forma pauperis [578 U. S. 
1001] denied. 

No. 15–8803. Sewell v. Washington Metropolitan Area 
Transit Authority. C. A. 4th Cir. Motion of petitioner for 
reconsideration of order denying leave to proceed in forma pau-
peris [578 U. S. 1020] denied. 
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No. 15–8882. Randolph v. Florida et al. Dist. Ct. App. 
Fla., 1st Dist. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [578 U. S. 1020] 
denied. 

No. 15–8912. Ahmed v. Sheldon, Warden. C. A. 6th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [578 U. S. 1001] denied. 

No. 15–9200. Loi Ngoc Nghiem v. Kerestes, Superintend-
ent, State Correctional Institution at Mahanoy, et al. 
C. A. 3d Cir. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [579 U. S. 916] 
denied. 

No. 15–9313. Calkins v. United States. C. A. 8th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [579 U. S. 902] denied. 

No. 15–9353. Townsend v. City of Beloit, Wisconsin. 
Sup. Ct. Wis.; 

No. 15–9477. Benitez v. Mississippi. Ct. App. Miss.; 
No. 15–9481. Hajda v. University of Kansas Hospital Au-

thority et al. Ct. App. Kan.; 
No. 15–9484. Moore v. Klein. Ct. App. Idaho; 
No. 15–9493. Choy v. Comcast Cable Communications, 

LLC. C. A. 3d Cir.; 
No. 15–9498. R. E. v. M. S. Sup. Ct. Ind.; 
No. 15–9532. Jewel v. UAW International et al. C. A. 

6th Cir.; 
No. 15–9585. Kempton v. J. C. Penney Corp., Inc. C. A. 

5th Cir.; 
No. 15–9631. Okwara v. Lynch, Attorney General. C. A. 

4th Cir.; 
No. 15–9666. Wesley-rosa v. New York. App. Div., Sup. 

Ct. N. Y., 2d Jud. Dept.; 
No. 15–9695. Roberts v. Workers’ Compensation Appeal 

Board of Pennsylvania. Commw. Ct. Pa.; 
No. 15–9700. Bell v. Matthews. C. A. 4th Cir.; 
No. 15–9725. McDonald v. McHugh, Secretary of the 

Army. C. A. 5th Cir.; 
No. 15–9776. Chepak v. New York City Health and Hospi-

tals Corporation. C. A. 2d Cir.; 
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No. 15–9784. Zong v. Merrill Lynch, Pierce, Fenner & 
Smith Inc. C. A. 3d Cir.; 

No. 15–9794. Slade v. City of Marshall, Texas, et al. 
C. A. 5th Cir.; 

No. 15–9803. Nyanjom v. Hawker Beechcraft Corp. C. A. 
10th Cir.; 

No. 15–9811. Miller v. Miller et al. Ct. Sp. App. Md.; 
No. 15–9814. Hudson v. United States. C. A. 5th Cir.; 
No. 15–9843. Evans v. United States. C. A. 8th Cir.; 
No. 16–5003. Hopkins et al. v. Mayor and Baltimore City 

Council. C. A. 4th Cir.; 
No. 16–5009. MacPheat v. Reed. Sup. Ct. Mont.; 
No. 16–5099. Adkins v. Jochem et al. C. A. 4th Cir.; 
No. 16–5135. Apgar v. McDonald, Secretary of Veterans 

Affairs. C. A. Fed. Cir.; 
No. 16–5186. Gonzalez Santana v. New Jersey. Super. Ct. 

N. J., App. Div.; 
No. 16–5215. Rubang v. United States et al. C. A. 9th 

Cir.; 
No. 16–5240. Nhuong Van Nguyen v. Superior Court of 

California, Riverside County, et al. Ct. App. Cal., 4th App. 
Dist., Div. 2; 

No. 16–5268. Price v. United States. C. A. 11th Cir.; 
No. 16–5314. Feldman et vir v. H. A. Berkheimer, Inc., 

dba Berkheimer Tax Administrator, et al. C. A. 3d Cir.; 
No. 16–5337. Randolph et ux. v. Solutia, Inc. Sup. Ct. 

Fla.; 
No. 16–5339. Trane v. Northrop Grumman Corp. C. A. 

2d Cir.; 
No. 16–5370. Foster v. Holder. C. A. 5th Cir.; 
No. 16–5371. Foster v. Holder. C. A. 5th Cir.; 
No. 16–5373. Rezapour v. United States. C. A. 4th Cir.; 
No. 16–5393. Holland v. Department of Veterans Af-

fairs. C. A. 8th Cir.; 
No. 16–5469. James v. Merit Systems Protection Board. 

C. A. Fed. Cir.; and 
No. 16–5558. Padmanabhan v. Burwell, Secretary of 

Health and Human Services. C. A. Fed. Cir. Motions of 
petitioners for leave to proceed in forma pauperis denied. Peti-
tioners are allowed until October 24, 2016, within which to pay 
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the docketing fees required by Rule 38(a) and to submit petitions 
in compliance with Rule 33.1 of the Rules of this Court. 

No. 16–5468. Ford v. Rohr et al. C. A. 4th Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied. Peti-
tioner is allowed until October 24, 2016, within which to pay the 
docketing fee required by Rule 38(a) and to submit a petition in 
compliance with Rule 33.1 of the Rules of this Court. Justice 
Alito took no part in the consideration or decision of this motion. 

No. 15–8902. In re Moreland; 
No. 15–9792. In re Smith; 
No. 15–9868. In re Wright; 
No. 15–9919. In re Peters; 
No. 16–5036. In re Sturgis; 
No. 16–5048. In re Boose; 
No. 16–5051. In re Phillips; 
No. 16–5213. In re Bracken; 
No. 16–5409. In re Truitt; 
No. 16–5423. In re Sudberry; 
No. 16–5505. In re Phillips; 
No. 16–5511. In re Singleton; 
No. 16–5512. In re Brokaw; 
No. 16–5522. In re Berry; 
No. 16–5581. In re Wells-Ali; 
No. 16–5621. In re Duarte; 
No. 16–5659. In re Turner; 
No. 16–5693. In re Jimenez; 
No. 16–5733. In re Zone; 
No. 16–5768. In re Dixon; 
No. 16–5803. In re Sedlak; and 
No. 16–5807. In re Niles. Petitions for writs of habeas cor-

pus denied. 

No. 16–5030. In re Bui Phu Xuan. Motion of petitioner for 
leave to proceed in forma pauperis denied, and petition for writ 
of habeas corpus dismissed. See this Court's Rule 39.8. As peti-
tioner has repeatedly abused this Court's process, the Clerk is 
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). 
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No. 15–9276. In re Whittaker; 
No. 15–9350. In re Brown; 
No. 15–9470. In re Pennington-Thurman; 
No. 15–9619. In re Santos-Pineda; 
No. 15–9667. In re Taylor; 
No. 15–9739. In re Russell; 
No. 15–9797. In re Yunque; 
No. 16–103. In re Rubin; 
No. 16–164. In re Thornton; 
No. 16–5179. In re Lester; 
No. 16–5183. In re Shah; 
No. 16–5235. In re Blaney; 
No. 16–5288. In re Williamson; 
No. 16–5313. In re Jones; 
No. 16–5342. In re Ramon; 
No. 16–5394. In re Sallis; and 
No. 16–5528. In re Muzio. Petitions for writs of mandamus 

denied. 

No. 16–5137. In re Akel; and 
No. 16–5555. In re Thompson. Petitions for writs of manda-

mus denied. Justice Kagan took no part in the consideration 
or decision of these petitions. 

No. 15–9742. In re Robertson. Motion of petitioner for 
leave to proceed in forma pauperis denied, and petition for writ 
of mandamus dismissed. See this Court's Rule 39.8. As peti-
tioner has repeatedly abused this Court's process, the Clerk is 
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). 

No. 16–5556. In re Crawford. Petition for writ of manda-
mus and/or prohibition denied. 

No. 15–9506. In re Madura et al. Motion of petitioners for 
leave to proceed in forma pauperis denied, and petition for writ 
of mandamus and/or prohibition dismissed. See this Court's Rule 
39.8. As petitioners have repeatedly abused this Court's process, 
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioners unless the docketing fee re-
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quired by Rule 38(a) is paid and the petition is submitted in 
compliance with Rule 33.1. See Martin v. District of Columbia 
Court of Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 15–9141. In re Brascom. Petition for writ of prohibi-
tion denied. 

Certiorari Denied 

No. 15–673. Sullivan v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 74 M. J. 448. 

No. 15–843. Spaulding et al. v. Welch. C. A. 6th Cir. 
Certiorari denied. Reported below: 627 Fed. Appx. 479. 

No. 15–906. Dunnet Bay Construction Co. v. Blanken-
horn, Secretary, Illinois Department of Transportation, 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 799 
F. 3d 676. 

No. 15–1047. Aranda-Galvan v. Lynch, Attorney Gen-
eral. C. A. 5th Cir. Certiorari denied. Reported below: 623 
Fed. Appx. 217. 

No. 15–1054. Scott v. McDonald, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below: 
789 F. 3d 1375. 

No. 15–1075. GEA Process Engineering, Inc. v. Steuben 
Foods, Inc. C. A. Fed. Cir. Certiorari denied. Reported 
below: 618 Fed. Appx. 667. 

No. 15–1086. Joseph H. v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. Reported below: 237 Cal. 
App. 4th 517, 188 Cal. Rptr. 3d 171. 

No. 15–1115. Washington v. Indiana. Ct. App. Ind. Cer-
tiorari denied. Reported below: 42 N. E. 3d 521. 

No. 15–1134. Peake v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 804 F. 3d 81. 

No. 15–1141. Gourley et al. v. Google Inc. et al. C. A. 
3d Cir. Certiorari denied. Reported below: 806 F. 3d 125. 

No. 15–1153. Mondaca-Vega v. Lynch, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 808 F. 3d 413. 
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No. 15–1158. Rodella v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 804 F. 3d 1317. 

No. 15–1167. O’Bannon, Individually and on Behalf of 
All Others Similarly Situated v. National Collegiate 
Athletic Assn.; and 

No. 15–1388. National Collegiate Athletic Assn. v. 
O’Bannon et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 802 F. 3d 1049. 

No. 15–1174. Scarber v. Palmer, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 808 F. 3d 1093. 

No. 15–1190. Hebert v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 813 F. 3d 551. 

No. 15–1208. Kirkbride v. Terex USA, LLC, dba Cedara-
pids. C. A. 10th Cir. Certiorari denied. Reported below: 798 
F. 3d 1343. 

No. 15–1211. FCA US LLC, fka Chrysler Group LLC v. 
Center for Auto Safety. C. A. 9th Cir. Certiorari denied. 
Reported below: 809 F. 3d 1092. 

No. 15–1213. Deere & Co. et al. v. New Hampshire et al. 
Sup. Ct. N. H. Certiorari denied. Reported below: 168 N. H. 
460, 130 A. 3d 1197. 

No. 15–1217. Bailey v. Smoot, Chair, United States Pa-
role Commission, et al. C. A. D. C. Cir. Certiorari denied. 
Reported below: 793 F. 3d 127. 

No. 15–1224. Perl v. Eden Place, LLC. C. A. 9th Cir. 
Certiorari denied. Reported below: 811 F. 3d 1120. 

No. 15–1232. Estrada-Martinez v. Lynch, Attorney Gen-
eral. C. A. 7th Cir. Certiorari denied. Reported below: 809 
F. 3d 886. 

No. 15–1242. Scout Petroleum, LLC, et al. v. Chesapeake 
Appalachia, LLC. C. A. 3d Cir. Certiorari denied. Reported 
below: 809 F. 3d 746. 

No. 15–1257. Akbar v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 74 M. J. 364. 
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No. 15–1266. Gutierrez-Rostran v. Lynch, Attorney 
General. C. A. 7th Cir. Certiorari denied. Reported below: 
810 F. 3d 497. 

No. 15–1271. Davis v. Minnesota. Ct. App. Minn. Certio-
rari denied. 

No. 15–1273. Davis v. Minnesota Commissioner of Public 
Safety. Ct. App. Minn. Certiorari denied. 

No. 15–1276. Duit Construction Co., Inc. v. Arkansas 
State Claims Commission et al. Sup. Ct. Ark. Certiorari 
denied. Reported below: 2015 Ark. 462, 476 S. W. 3d 791. 

No. 15–1283. Initiative Legal Group APC et al. v. Maxon. 
Ct. App. Cal., 1st App. Dist., Div. 2. Certiorari denied. 

No. 15–1289. Dumstrey v. Wisconsin. Sup. Ct. Wis. Cer-
tiorari denied. Reported below: 2016 WI 3, 366 Wis. 2d 64, 873 
N. W. 2d 502. 

No. 15–1315. Armel v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 15–1317. Vanessa G. v. Tennessee Department of 
Children’s Services. Sup. Ct. Tenn. Certiorari denied. Re-
ported below: 483 S. W. 3d 507. 

No. 15–1319. DeMarco et ux. v. Medical Malpractice 
Joint Underwriting Association of Rhode Island. Sup. Ct. 
N. J. Certiorari denied. Reported below: 223 N. J. 363, 125 
A. 3d 367. 

No. 15–1321. Dart, Sheriff, Cook County, Illinois v. 
Backpage.com, LLC. C. A. 7th Cir. Certiorari denied. Re-
ported below: 807 F. 3d 229. 

No. 15–1323. Texas v. Burks. Ct. App. Tex., 2d Dist. Cer-
tiorari denied. Reported below: 454 S. W. 3d 705. 

No. 15–1325. Lundahl v. Halabi et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 600 Fed. Appx. 596. 

No. 15–1326. Armel v. Virginia. Sup. Ct. Va. Certiorari 
denied. 
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No. 15–1328. Koch et al. v. Pechota et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 632 Fed. Appx. 24. 

No. 15–1329. Sterling Jewelers Inc. v. Equal Employ-
ment Opportunity Commission. C. A. 2d Cir. Certiorari de-
nied. Reported below: 801 F. 3d 96. 

No. 15–1331. Geneste v. AGMA, Inc., dba Sands Point 
Center, et al. C. A. 2d Cir. Certiorari denied. 

No. 15–1332. Hedges v. Superior Court of California, 
Los Angeles County. C. A. 9th Cir. Certiorari denied. 

No. 15–1334. Vuksich v. Imaging3, Inc. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 634 Fed. Appx. 172. 

No. 15–1335. EMI Feist Catalog, Inc. v. Baldwin et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 805 F. 3d 18. 

No. 15–1336. Air Liquide Industrial U. S. LP v. Garrido. 
Ct. App. Cal., 2d App. Dist., Div. 2. Certiorari denied. Re-
ported below: 241 Cal. App. 4th 833, 194 Cal. Rptr. 3d 297. 

No. 15–1337. Housing Authority of the City of Los 
Angeles et al. v. Nozzi et al. C. A. 9th Cir. Certiorari de-
nied. Reported below: 806 F. 3d 1178. 

No. 15–1342. Dixxon Co. et al. v. South Norfolk Jordan 
Bridge, LLC, fka Figg Bridge Developers, LLC. Sup. Ct. 
Va. Certiorari denied. 

No. 15–1343. Edwards et al. v. Blackman et al. Sup. Jud. 
Ct. Me. Certiorari denied. Reported below: 2015 ME 165, 129 
A. 3d 971. 

No. 15–1346. GEICO General Insurance Co. et al. v. Cal-
deron, Individually and on Behalf of All Others Simi-
larly Situated, et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 809 F. 3d 111. 

No. 15–1348. Henderson v. Ammons et al.; and Henderson 
v. Eaton et al. C. A. 4th Cir. Certiorari denied. 

No. 15–1352. Shahid v. FNBN I, LLC, by PennyMac Loan 
Services, LLC, et al. C. A. 8th Cir. Certiorari denied. Re-
ported below: 615 Fed. Appx. 393. 
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No. 15–1357. Keen v. Judicial Alternatives of Georgia, 
Inc. C. A. 11th Cir. Certiorari denied. Reported below: 637 
Fed. Appx. 546. 

No. 15–1364. Nevada Restaurant Services, Inc., dba Dot-
ty’s v. Clark County, Nevada, et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 638 Fed. Appx. 590. 

No. 15–1365. Sjurset, Individually and as Next Friend 
of N. S. et al. v. Button et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 810 F. 3d 609. 

No. 15–1366. Common Sense Alliance v. San Juan County, 
Washington. Ct. App. Wash. Certiorari denied. Reported 
below: 189 Wash. App. 1026. 

No. 15–1367. Zaunbrecher et al. v. Gaudin et al. C. A. 
5th Cir. Certiorari denied. Reported below: 641 Fed. Appx. 340. 

No. 15–1368. Vernon v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 814 F. 3d 1091. 

No. 15–1370. Saldana Zavala v. Freitas, Sheriff, Sonoma 
County, California. C. A. 9th Cir. Certiorari denied. 

No. 15–1371. Bailey v. U. S. Bank N. A. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 620 Fed. Appx. 361. 

No. 15–1372. Bailey v. Feltmann. C. A. 8th Cir. Certio-
rari denied. Reported below: 810 F. 3d 589. 

No. 15–1374. Williams v. Perez, Secretary of Labor. 
C. A. D. C. Cir. Certiorari denied. 

No. 15–1375. Sousa et ux. v. Branch Banking & Trust Co. 
Sup. Ct. Nev. Certiorari denied. Reported below: 132 Nev. 
1031. 

No. 15–1377. Swearingen v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 478 S. W. 3d 716. 

No. 15–1378. Lawson et al. v. Lawson et al. Ct. App. 
N. C. Certiorari denied. Reported below: 241 N. C. App. 399, 
775 S. E. 2d 36. 

No. 15–1380. Village of Pinehurst, North Carolina, 
et al. v. Estate of Armstrong, By and Through His Admin-
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istratrix, Lopez. C. A. 4th Cir. Certiorari denied. Reported 
below: 810 F. 3d 892. 

No. 15–1381. Howard v. Ohio. Ct. App. Ohio, 5th App. Dist., 
Stark County. Certiorari denied. Reported below: 2015-Ohio-
2053. 

No. 15–1383. Stevenson, Personal Representative of 
the Estate of Stevenson, Deceased v. Mohon et al. Ct. 
App. Ky. Certiorari denied. 

No. 15–1385. Sun Life Assurance Company of Canada v. 
Imperial Premium Finance, LLC. C. A. 11th Cir. Certio-
rari denied. 

No. 15–1389. Anderson v. Carter, Secretary of Defense, 
et al. C. A. D. C. Cir. Certiorari denied. Reported below: 
802 F. 3d 4. 

No. 15–1392. Namer, dba Voice of America v. Broadcast-
ing Board of Governors et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 628 Fed. Appx. 910. 

No. 15–1394. Rubey v. Vannett. Ct. App. Minn. Certio-
rari denied. 

No. 15–1395. Israel Sanchez v. Kerry, Secretary of 
State, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 648 Fed. Appx. 386. 

No. 15–1397. Robinson v. North Carolina (Reported below: 
368 N. C. 596, 780 S. E. 2d 151); and Augustine et al. v. North 
Carolina (368 N. C. 594, 780 S. E. 2d 552). Sup. Ct. N. C. 
Certiorari denied. 

No. 15–1399. Principal Investments, Inc., et al. v. Har-
rison et al. Sup. Ct. Nev. Certiorari denied. Reported 
below: 132 Nev. 9, 366 P. 3d 688. 

No. 15–1400. Anderson, Individually and on Behalf of 
the Wrongful Death Beneciaries of Anderson v. Mar-
shall County, Mississippi, et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 637 Fed. Appx. 127. 

No. 15–1401. Von Maack v. 1199 Service Employees Inter-
national Union Local. C. A. 2d Cir. Certiorari denied. Re-
ported below: 638 Fed. Appx. 66. 
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No. 15–1402. Amphastar Pharmaceuticals, Inc., et al. v. 
Momenta Pharmaceuticals, Inc., et al. C. A. Fed. Cir. 
Certiorari denied. Reported below: 809 F. 3d 610. 

No. 15–1404. K. D. et al. v. Facebook, Inc., et al. C. A. 
9th Cir. Certiorari denied. Reported below: 638 Fed. Appx. 594. 

No. 15–1405. Fitzpatrick v. Tennessee. Ct. Crim. App. 
Tenn. Certiorari denied. 

No. 15–1410. Hansjurgens v. Bailey. C. A. 11th Cir. Cer-
tiorari denied. 

No. 15–1412. Mech v. School Board of Palm Beach 
County, Florida. C. A. 11th Cir. Certiorari denied. Re-
ported below: 806 F. 3d 1070. 

No. 15–1414. Rhodes v. Zoeller, Attorney General of 
Indiana. C. A. 7th Cir. Certiorari denied. 

No. 15–1415. Safe Harbor Retreat LLC v. Town of East 
Hampton, New York, et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 629 Fed. Appx. 63. 

No. 15–1417. Santiago v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 632 Fed. Appx. 769. 

No. 15–1418. Lagios v. Goldman et al. Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 2016 Ark. 59, 483 S. W. 3d 810. 

No. 15–1420. Schulman v. LexisNexis Risk & Information 
Analytics Group, Inc., et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 807 F. 3d 600. 

No. 15–1422. Williams v. Board of Education of Prince 
George’s County. Ct. Sp. App. Md. Certiorari denied. Re-
ported below: 223 Md. App. 768 and 782. 

No. 15–1423. Blue v. District of Columbia. C. A. D. C. 
Cir. Certiorari denied. Reported below: 811 F. 3d 14. 

No. 15–1426. Lipetzky v. Farrow et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 637 Fed. Appx. 986. 

No. 15–1427. ABM Industries Inc. et al. v. Castro et al. 
C. A. 9th Cir. Certiorari denied. 
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No. 15–1428. Bagwe v. Sedgwick Claims Management 
Services, Inc., et al. C. A. 7th Cir. Certiorari denied. Re-
ported below: 811 F. 3d 866. 

No. 15–1430. Hylind v. Xerox Corp. C. A. 4th Cir. Certio-
rari denied. Reported below: 632 Fed. Appx. 114. 

No. 15–1431. GlobalTranz Enterprises, Inc., et al. v. Ro-
seneld. C. A. 9th Cir. Certiorari denied. Reported below: 
811 F. 3d 282. 

No. 15–1432. Affordable Communities of Missouri v. 
Federal National Mortgage Association. C. A. 8th Cir. 
Certiorari denied. Reported below: 815 F. 3d 1130. 

No. 15–1433. Blaize v. Indiana. Sup. Ct. Ind. Certiorari 
denied. Reported below: 51 N. E. 3d 97. 

No. 15–1434. Foxx v. My Vintage Baby, Inc., et al. C. A. 
5th Cir. Certiorari denied. Reported below: 624 Fed. Appx. 318. 

No. 15–1435. Hussaini et ux. v. Lynch, Attorney Gen-
eral. C. A. 6th Cir. Certiorari denied. Reported below: 644 
Fed. Appx. 403. 

No. 15–1436. Acoli, fka Squire v. New Jersey State Pa-
role Board. Sup. Ct. N. J. Certiorari denied. Reported 
below: 224 N. J. 213, 130 A. 3d 1228. 

No. 15–1441. Serra v. Bank of New York Mellon. Dist. 
Ct. App. Fla., 3d Dist. Certiorari denied. Reported below: 182 
So. 3d 654. 

No. 15–1443. Bank of New York Mellon v. American Fi-
delity Assurance Co. C. A. 10th Cir. Certiorari denied. 
Reported below: 810 F. 3d 1234. 

No. 15–1445. Klingenschmitt v. United States. C. A. 
Fed. Cir. Certiorari denied. Reported below: 623 Fed. Appx. 
1013. 

No. 15–1447. Murphy-Dubay v. Michigan Department of 
Licensing and Regulatory Affairs et al. Ct. App. Mich. 
Certiorari denied. Reported below: 311 Mich. App. 539, 876 
N. W. 2d 598. 
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No. 15–1449. Waldo et ux. v. Bank of New York Mellon 
et al. Ct. App. Utah. Certiorari denied. 

No. 15–1450. Teleguz v. Zook, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 806 F. 3d 803. 

No. 15–1451. Grauer v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 15–1452. Cameron v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 490 S. W. 3d 57. 

No. 15–1453. Lutz et al. v. Huntington Bancshares, Inc., 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 815 
F. 3d 988. 

No. 15–1454. MED RX/Systems, P. L. L. C., dba Alimentos 
et al. v. Texas Department of State Health Services 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 633 
Fed. Appx. 607. 

No. 15–1457. Ivory Coast, aka Republic of the Cote 
d’Ivoire v. United States. C. A. 9th Cir. Certiorari denied. 
Reported below: 635 Fed. Appx. 358. 

No. 15–1458. Fried v. Stiefel Laboratories, Inc., et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 814 F. 3d 
1288. 

No. 15–1459. Freer v. McDowell, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–1465. Thorpe v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 185 So. 3d 1239. 

No. 15–1466. Shimomura v. Davis et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 811 F. 3d 349. 

No. 15–1468. Reed v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 132 A. 3d 1177. 

No. 15–1469. Gellerman v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 810 F. 3d 544. 

No. 15–1470. Hatemi v. M&T Bank Corp. C. A. 2d Cir. 
Certiorari denied. Reported below: 633 Fed. Appx. 47. 
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No. 15–1471. Goble v. Ward et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 628 Fed. Appx. 692. 

No. 15–1472. Rocha v. Tulare County, California, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 627 Fed. 
Appx. 623. 

No. 15–1473. Ochoa-Benitez, aka Ochoa v. Lynch, Attor-
ney General. C. A. 2d Cir. Certiorari denied. Reported 
below: 624 Fed. Appx. 42. 

No. 15–1475. Smith et al. v. SIPI, LLC, et al. C. A. 7th 
Cir. Certiorari denied. Reported below: 811 F. 3d 228. 

No. 15–1476. Chinniah et ux. v. East Pennsboro Town-
ship, Pennsylvania, et al. C. A. 3d Cir. Certiorari denied. 
Reported below: 639 Fed. Appx. 89. 

No. 15–1477. Meadows et al. v. Enyeart et al. C. A. 6th 
Cir. Certiorari denied. Reported below: 627 Fed. Appx. 496. 

No. 15–1478. Leiser Law Firm, PLLC v. Supreme Court 
of Virginia et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 632 Fed. Appx. 127. 

No. 15–1480. Cecil v. Cecil. Ct. App. Ky. Certiorari 
denied. 

No. 15–1481. Gailey v. Utah. Ct. App. Utah. Certiorari 
denied. Reported below: 2015 UT App 249, 360 P. 3d 805. 

No. 15–1483. Tarsadia Hotels et al. v. Beaver et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 816 F. 3d 
1170. 

No. 15–1484. Singh et al. v. Michigan Board of Law Ex-
aminers. Sup. Ct. Mich. Certiorari denied. Reported below: 
499 Mich. 898, 876 N. W. 2d 826. 

No. 15–1487. Keepers, Inc. v. City of Milford, Connecti-
cut. C. A. 2d Cir. Certiorari denied. Reported below: 807 
F. 3d 24. 

No. 15–1488. Leor v. Enovative Technologies, LLC. 
C. A. 4th Cir. Certiorari denied. 
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No. 15–1495. Southeast Arkansas Hospice, Inc. v. Bur-
well, Secretary of Health and Human Services. C. A. 
8th Cir. Certiorari denied. Reported below: 815 F. 3d 448. 

No. 15–1497. Malcolm v. Honeoye Falls-Lima Central 
School District et al. App. Div., Sup. Ct. N. Y., 3d Jud. Dept. 
Certiorari denied. Reported below: 132 App. Div. 3d 1023, 17 
N. Y. S. 3d 511. 

No. 15–1501. Mahmood v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 820 F. 3d 177. 

No. 15–1502. Jericho Systems Corp. v. Axiomatics, Inc., 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 642 
Fed. Appx. 979. 

No. 15–1506. Gomes v. Bank of America, N. A., et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 637 Fed. 
Appx. 346. 

No. 15–1508. Commander v. New Jersey. Super. Ct. N. J., 
App. Div. Certiorari denied. 

No. 15–1510. Fusto et al. v. Morse. C. A. 2d Cir. Certio-
rari denied. Reported below: 804 F. 3d 538. 

No. 15–1513. Hutchinson Consultants, PC, et al. v. Titus 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 627 
Fed. Appx. 905. 

No. 15–1514. Howard v. Department of the Army. C. A. 
Fed. Cir. Certiorari denied. Reported below: 628 Fed. Appx. 
759. 

No. 15–1515. Bank of the Ozarks, Inc., et al. v. Walker 
et al. Sup. Ct. Ark. Certiorari denied. Reported below: 2016 
Ark. 116, 487 S. W. 3d 808. 

No. 15–1516. Trading Technologies International, Inc. 
v. Lee, Under Secretary of Commerce for Intellectual 
Property and Director, United States Patent and Trade-
mark Ofce. C. A. Fed. Cir. Certiorari denied. 

No. 15–1517. Caronia et al. v. Orphan Medical, Inc., 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 643 
Fed. Appx. 61. 
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No. 15–1518. Driessen et ux. v. Sony Music Entertain-
ment et al. C. A. Fed. Cir. Certiorari denied. Reported 
below: 640 Fed. Appx. 892. 

No. 15–1519. Koziol v. United States District Court for 
the Northern District of New York. C. A. 2d Cir. Certio-
rari denied. 

No. 15–1520. Moore v. Lightstorm Entertainment, Inc., 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 638 
Fed. Appx. 232. 

No. 15–1521. Dembie v. Ohio. Ct. App. Ohio, 9th App. Dist., 
Lorain County. Certiorari denied. Reported below: 2015-Ohio-
2888. 

No. 15–1522. Whitaker v. Merit Systems Protection 
Board. C. A. Fed. Cir. Certiorari denied. Reported below: 
642 Fed. Appx. 1003. 

No. 15–1523. Burniac v. Wells Fargo Bank, N. A., et al. 
C. A. 6th Cir. Certiorari denied. Reported below: 810 F. 3d 429. 

No. 15–1524. Antonacci v. City of Chicago, Illinois, 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 640 
Fed. Appx. 553. 

No. 15–1525. Sergeants Benevolent Association Health 
and Welfare Fund et al. v. Sano-Aventis U. S. LLP et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 806 F. 3d 71. 

No. 15–1526. Bircher v. Maryland. Ct. App. Md. Certio-
rari denied. Reported below: 446 Md. 458, 132 A. 3d 292. 

No. 15–1529. Estate of Brust et al. v. Delaware River 
Port Authority et al. Super. Ct. N. J., App. Div. Certiorari 
denied. Reported below: 443 N. J. Super. 103, 127 A. 3d 729. 

No. 15–1531. Johnson et al. v. City of Shelby, Mississippi. 
C. A. 5th Cir. Certiorari denied. Reported below: 642 Fed. 
Appx. 380. 

No. 15–1532. Best v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 639 Fed. Appx. 848. 

No. 15–1533. Simcox v. Illinois. App. Ct. Ill., 3d Dist. Cer-
tiorari denied. Reported below: 2015 IL App (3d) 130086–U. 
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No. 15–1534. Flute et al. v. United States et al. C. A. 
10th Cir. Certiorari denied. Reported below: 808 F. 3d 1234. 

No. 15–1535. Datta v. United States. C. A. 2d Cir. Cer-
tiorari denied. 

No. 15–1536. Hubbard v. Plaza Bonita, L. P., et al. C. A. 
9th Cir. Certiorari denied. Reported below: 630 Fed. Appx. 681. 

No. 15–1540. S. M. v. Oxford Health Plans (NY), Inc., aka 
Oxford Health Insurance, Inc., et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 644 Fed. Appx. 81. 

No. 15–1541. Konn v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 634 Fed. Appx. 818. 

No. 15–1542. McGee v. California et al. C. A. 9th Cir. 
Certiorari denied. 

No. 15–1543. Terrell et al. v. Yellen, Chair, Board of 
Governors of the Federal Reserve System. C. A. D. C. 
Cir. Certiorari denied. 

No. 15–1544. Tobinick v. Olmarker et al. C. A. Fed. Cir. 
Certiorari denied. Reported below: 626 Fed. Appx. 1008. 

No. 15–1546. Bucaro v. Texas. Ct. App. Tex., 2d Dist. Cer-
tiorari denied. 

No. 15–7532. Davis v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 174 So. 3d 997. 

No. 15–7860. Raphael v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 15–7910. Doak v. Johnson, Secretary of Homeland 
Security. C. A. D. C. Cir. Certiorari denied. Reported below: 
798 F. 3d 1096. 

No. 15–8259. Wakeeld v. West Virginia. Sup. Ct. App. 
W. Va. Certiorari denied. Reported below: 236 W. Va. 445, 781 
S. E. 2d 222. 

No. 15–8276. Reed v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 615 Fed. Appx. 145. 
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No. 15–8280. Guzman-Ibarez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 792 F. 3d 1094. 

No. 15–8365. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 806 F. 3d 1323. 

No. 15–8399. Kirby v. North Carolina State University. 
C. A. 4th Cir. Certiorari denied. Reported below: 615 Fed. 
Appx. 136. 

No. 15–8404. Kirksey v. Baker, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 612 Fed. Appx. 459. 

No. 15–8434. Cruz v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 15–8448. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 634 Fed. Appx. 227. 

No. 15–8497. Johnson v. Baldwin, Director, Illinois De-
partment of Corrections, et al. C. A. 7th Cir. Certiorari 
denied. Reported below: 619 Fed. Appx. 552. 

No. 15–8501. Mujahid v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 799 F. 3d 1228. 

No. 15–8505. Flaugher v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 805 F. 3d 1249. 

No. 15–8510. Flores v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 802 F. 3d 1028. 

No. 15–8528. Mulder v. McDonald, Secretary of Veter-
ans Affairs. C. A. Fed. Cir. Certiorari denied. Reported 
below: 805 F. 3d 1342. 

No. 15–8565. Barrett v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 797 F. 3d 1207. 

No. 15–8606. Bell v. United States. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 795 F. 3d 88. 

No. 15–8613. Rodriguez Infante v. California. Ct. App. 
Cal., 2d App. Dist., Div. 5. Certiorari denied. 

No. 15–8614. Wilson v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 795 F. 3d 88. 
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No. 15–8701. Stemple v. Shearin, Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 610 Fed. Appx. 337. 

No. 15–8725. Mitchell v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 790 F. 3d 881. 

No. 15–8746. Grasso v. EMA Design Automation, Inc., 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 618 
Fed. Appx. 36. 

No. 15–8753. Hamm v. Allen, Commissioner, Alabama De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 620 Fed. Appx. 752. 

No. 15–8775. Deuerlein v. Nebraska et al. C. A. D. C. 
Cir. Certiorari denied. Reported below: 627 Fed. Appx. 5. 

No. 15–8809. Dunlap v. Idaho. Sup. Ct. Idaho. Certiorari 
denied. Reported below: 159 Idaho 280, 360 P. 3d 289. 

No. 15–8815. Daniels v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 809 F. 3d 588. 

No. 15–8823. Walton v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 15–8825. Townsend v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 631 Fed. Appx. 373. 

No. 15–8826. Trimble v. Jenkins, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 804 F. 3d 767. 

No. 15–8829. Perez v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 629 Fed. Appx. 699. 

No. 15–8866. Hardwick v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 803 F. 3d 541. 

No. 15–8875. Krum v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 630 Fed. Appx. 664. 

No. 15–8880. Nagin v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 810 F. 3d 348. 

No. 15–8890. Taylor v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 811 F. 3d 326. 
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No. 15–8901. McClain v. Kelly, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 631 Fed. Appx. 422. 

No. 15–8946. Shaffer v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 807 F. 3d 943. 

No. 15–8955. Dahl v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 807 F. 3d 900. 

No. 15–8974. Crouch v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 630 Fed. Appx. 335. 

No. 15–8975. Solomon-Eaton v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 627 Fed. Appx. 47. 

No. 15–8990. McIvery v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 806 F. 3d 645. 

No. 15–9002. Morris v. Westbrooks, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 802 F. 3d 825. 

No. 15–9040. Stogsdill v. South Carolina Department of 
Health and Human Services. Ct. App. S. C. Certiorari de-
nied. Reported below: 410 S. C. 273, 763 S. E. 2d 638. 

No. 15–9076. Shockley v. Missouri. Sup. Ct. Mo. Certio-
rari denied. 

No. 15–9084. Guarino v. Arizona. Sup. Ct. Ariz. Certio-
rari denied. Reported below: 238 Ariz. 437, 362 P. 3d 484. 

No. 15–9102. Reyes-Zarate v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 619 Fed. Appx. 671. 

No. 15–9109. Isom v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 631 Fed. Appx. 244. 

No. 15–9112. Hurdle v. Sheahan, Superintendent, Five 
Points Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 15–9113. Gaddy v. DeGeorgis. C. A. 4th Cir. Certio-
rari denied. Reported below: 616 Fed. Appx. 640. 

No. 15–9117. Austin v. Alameda County, California, 
et al. C. A. 9th Cir. Certiorari denied. 
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No. 15–9118. Sveum v. Wisconsin. Ct. App. Wis. Certio-
rari denied. 

No. 15–9127. Woodson v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 208 So. 3d 95. 

No. 15–9131. Toy v. Asuncion, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9133. Rogers v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 2015 IL App (2d) 130412, 49 
N. E. 3d 70. 

No. 15–9134. Flowers v. Arizona. Ct. App. Ariz. Certio-
rari denied. 

No. 15–9136. Torres v. Unknown Party. Sup. Ct. Fla. 
Certiorari denied. 

No. 15–9138. Miller v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 799 F. 3d 1097. 

No. 15–9140. Reynolds v. Stewart, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9144. Smith v. Pennsylvania. Sup. Ct. Pa. Certio-
rari denied. Reported below: 635 Pa. 38, 131 A. 3d 467. 

No. 15–9148. Crider v. Minnesota. Ct. App. Minn. Certio-
rari denied. 

No. 15–9153. Bryner v. Canyons School District. Ct. 
App. Utah. Certiorari denied. Reported below: 2015 UT App 
131, 351 P. 3d 852. 

No. 15–9157. Manoku v. Bauman, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9160. Popal v. Artus, Superintendent, Wende 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 15–9161. Haney v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 634 Pa. 690, 131 A. 3d 24. 

No. 15–9163. Gant v. Wisconsin. Ct. App. Wis. Certiorari 
denied. Reported below: 2015 WI App 83, 365 Wis. 2d 510, 872 
N. W. 2d 137. 
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No. 15–9165. Scipio v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 15–9169. Carransa-Velasquez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 633 Fed. 
Appx. 604. 

No. 15–9170. Temple v. Owen McClelland LLC et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 624 Fed. 
Appx. 131. 

No. 15–9171. Torres v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 185 So. 3d 1246. 

No. 15–9172. Watkins v. Minnesota. Ct. App. Minn. Cer-
tiorari denied. 

No. 15–9174. Weddington v. Zatecky, Superintendent, 
Pendleton Correctional Facility. C. A. 7th Cir. Certio-
rari denied. 

No. 15–9178. Zavala v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 15–9179. Smallwood v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 641 Fed. Appx. 911. 

No. 15–9181. Sherod v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 334 Ga. App. 314, 779 S. E. 2d 94. 

No. 15–9183. Morris v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 641 Fed. Appx. 457. 

No. 15–9186. Scarlett v. Bronx Supreme Court et al. 
C. A. 2d Cir. Certiorari denied. 

No. 15–9187. Amaral v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 239 Ariz. 217, 368 P. 3d 925. 

No. 15–9188. Ellason v. Livingston, Executive Director, 
Texas Department of Criminal Justice, et al. C. A. 5th 
Cir. Certiorari denied. 

No. 15–9190. Hancock v. Duckworth, Interim Warden. 
C. A. 10th Cir. Certiorari denied. Reported below: 798 F. 3d 
1002. 
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No. 15–9191. Burton v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. Reported below: 243 Cal. App. 
4th 129, 196 Cal. Rptr. 3d 392. 

No. 15–9192. Fries v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 185 So. 3d 1254. 

No. 15–9193. Morris v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 15–9195. Gibson v. Indiana. Sup. Ct. Ind. Certiorari 
denied. Reported below: 43 N. E. 3d 231. 

No. 15–9196. Armando v. Kennelly. C. A. 5th Cir. Certio-
rari denied. 

No. 15–9203. Hill v. Kauffman, Superintendent, State 
Correctional Institution at Smitheld, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 15–9204. Hill v. Kauffman, Superintendent, State 
Correctional Institution at Smitheld, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 15–9206. Bell v. County of Galveston, Texas, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 628 Fed. 
Appx. 295. 

No. 15–9207. Prater v. Wetzel, Secretary, Pennsylvania 
Department of Corrections, et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 629 Fed. Appx. 176. 

No. 15–9208. Rodgers v. Curators of the University of 
Missouri System et al. C. A. 8th Cir. Certiorari denied. 
Reported below: 634 Fed. Appx. 598. 

No. 15–9213. Peoples v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 62 Cal. 4th 718, 365 P. 3d 230. 

No. 15–9215. Volpicelli v. Byrne, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9221. Volpicelli v. Byrne, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 15–9224. Ramirez v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 641 
Fed. Appx. 312. 

No. 15–9226. Brantley v. University of Maryland East-
ern Shore et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 633 Fed. Appx. 206. 

No. 15–9230. Wright v. Maynard. Sup. Ct. Va. Certiorari 
denied. 

No. 15–9233. Castillo v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 640 
Fed. Appx. 283. 

No. 15–9234. Rankine v. Overmyer, Superintendent, 
State Correctional Institution at Forest, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 15–9235. Deck v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 15–9236. Claiborne v. Zhang et al. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9238. Koan v. Hoffner, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9242. Jones v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 15–9243. Merritte v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. 

No. 15–9244. Pryor v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. Reported below: 624 Fed. 
Appx. 230. 

No. 15–9249. Solano v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 812 F. 3d 573. 

No. 15–9251. Taylor v. Goodwin, Warden. C. A. 5th Cir. 
Certiorari denied. 
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No. 15–9255. Rice v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 813 F. 3d 704. 

No. 15–9257. Spell v. Allegheny County, Pennsylvania, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 642 
Fed. Appx. 105. 

No. 15–9259. Bae Hyuk Shin v. Soto, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 637 Fed. Appx. 300. 

No. 15–9263. Van-Cleave v. Texas. Ct. App. Tex., 14th 
Dist. Certiorari denied. 

No. 15–9264. Ward v. Cooke et al. C. A. 4th Cir. Certio-
rari denied. 

No. 15–9266. Vurimindi v. Anhalt, Judge, Court of Com-
mon Pleas of Pennsylvania, First Judicial District, et al. 
Sup. Ct. Pa. Certiorari denied. Reported below: 634 Pa. 648, 
130 A. 3d 1282. 

No. 15–9267. Perez Lopez v. Texas. Ct. App. Tex., 3d Dist. 
Certiorari denied. 

No. 15–9270. Martin v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 298 Ga. 259, 779 S. E. 2d 342. 

No. 15–9272. Morales v. Holland, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9274. Rugamba v. Rockledge Bus Tour Inc. et al. 
C. A. 2d Cir. Certiorari denied. 

No. 15–9275. Skief v. Texas. Ct. App. Tex., 5th Dist. Cer-
tiorari denied. 

No. 15–9278. Tendrich v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 638 Fed. Appx. 980. 

No. 15–9283. Byrd-Green v. Florida. C. A. 11th Cir. Cer-
tiorari denied. 

No. 15–9284. Hummel v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. 

No. 15–9285. Grier v. Washington. Sup. Ct. Wash. Certio-
rari denied. 
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No. 15–9286. Eric F. v. Dalrymple et al. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 15–9289. Plancarte v. Falk, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 632 Fed. Appx. 
945. 

No. 15–9291. Bolden v. Pash, Warden. C. A. 8th Cir. Cer-
tiorari denied. 

No. 15–9292. Bryant v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 15–9293. De Adams v. Muniz, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9297. Talaga v. Washington. Ct. App. Wash. Cer-
tiorari denied. Reported below: 189 Wash. App. 1004. 

No. 15–9298. Ramirez v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 15–9301. Fountain v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 622 Fed. Appx. 3. 

No. 15–9304. Kadonsky v. Johnson, Administrator, New 
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 15–9306. Charles v. Megwa. Ct. App. Ariz. Certio-
rari denied. 

No. 15–9309. Coleman v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 635 Fed. Appx. 875. 

No. 15–9312. Burley v. Ali. Ct. App. Ariz. Certiorari 
denied. 

No. 15–9314. Ullrich v. Idaho et al. C. A. 9th Cir. Cer-
tiorari denied. 

No. 15–9315. Ullrich v. Idaho Supreme Court et al. 
C. A. 9th Cir. Certiorari denied. 

No. 15–9316. Ciotta v. Brazelton, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 15–9317. V. E. v. Maine Department of Health and 
Human Services et al. Sup. Jud. Ct. Me. Certiorari denied. 
Reported below: 2016 ME 1, 131 A. 3d 898. 

No. 15–9318. Heather S. v. Connecticut Department of 
Children and Families. App. Ct. Conn. Certiorari denied. 

No. 15–9319. Daniel v. Lynch, Attorney General. C. A. 
11th Cir. Certiorari denied. 

No. 15–9322. Bazzo v. Asuncion, Acting Warden. C. A. 
9th Cir. Certiorari denied. 

No. 15–9326. Jackson v. California (two judgments). Sup. 
Ct. Cal. Certiorari denied. 

No. 15–9328. Stockman v. Berghuis, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 627 Fed. Appx. 470. 

No. 15–9332. Culbert v. Fisher, Commissioner, Missis-
sippi Department of Corrections. C. A. 5th Cir. Certio-
rari denied. 

No. 15–9339. Lockhart v. Hunt, Superintendent, Colum-
bus Correctional Facility. C. A. 4th Cir. Certiorari denied. 
Reported below: 624 Fed. Appx. 830. 

No. 15–9340. Koller v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 15–9342. Modrall v. Guyton, Magistrate Judge, 
United States District Court for the Eastern District 
of Tennessee. C. A. 6th Cir. Certiorari denied. 

No. 15–9343. Moffett v. Foster, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 15–9344. Milton v. Miller, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 812 F. 3d 1252. 

No. 15–9345. Schwarz v. Meinberg et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 637 Fed. Appx. 374. 

No. 15–9346. Robinson v. Chesapeake Bank of Maryland 
et al. Ct. Sp. App. Md. Certiorari denied. 
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No. 15–9348. Bautista v. Lee-Bautista et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 633 Fed. Appx. 148. 

No. 15–9351. Babers v. Pfeiffer, Acting Warden. C. A. 
9th Cir. Certiorari denied. 

No. 15–9352. Burton v. Spearman, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9354. Jimerson v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 15–9355. Kennedy v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. 

No. 15–9359. Hutchinson v. Wexford Health Services, 
Inc., et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 638 Fed. Appx. 930. 

No. 15–9364. Grifth v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 786 F. 3d 1098. 

No. 15–9368. Frazier v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 604 Fed. Appx. 306. 

No. 15–9369. Tanner v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. 

No. 15–9370. Young-Bey v. Young. Ct. App. D. C. Certio-
rari denied. Reported below: 132 A. 3d 1176. 

No. 15–9371. Valencia-Villa v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 633 Fed. Appx. 623. 

No. 15–9373. Besada v. United States Citizenship and Im-
migration Services et al. C. A. 11th Cir. Certiorari denied. 
Reported below: 645 Fed. Appx. 879. 

No. 15–9374. Montgomery v. Wood, Chief Judge, United 
States District Court for the Northern District of Illi-
nois, et al. C. A. 7th Cir. Certiorari denied. 

No. 15–9377. Hover v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 132 Nev. 981. 

No. 15–9378. Suris v. Jones, Secretary, Florida Depart-
ment of Corrections. Sup. Ct. Fla. Certiorari denied. 
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No. 15–9379. Castillo-Nunez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 633 Fed. Appx. 621. 

No. 15–9383. Tafoya v. Colorado et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 628 Fed. Appx. 617. 

No. 15–9385. Zuno v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2015 IL App (1st) 140440–U. 

No. 15–9386. Story v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 15–9390. Head v. Lackner, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9392. Davis v. McCarthy et al. C. A. 11th Cir. 
Certiorari denied. 

No. 15–9393. Ramirez v. Adventist Medical Center 
et al. Ct. App. Ore. Certiorari denied. Reported below: 273 
Ore. App. 821, 362 P. 3d 1215. 

No. 15–9394. Shabazz v. Overmyer, Superintendent, 
State Correctional Institution at Forest, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 15–9395. Green v. Lee, Warden. C. A. 11th Cir. Cer-
tiorari denied. 

No. 15–9397. Small v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2014 IL App (1st) 130190–U. 

No. 15–9398. Brownlee v. Rivard, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9399. Burton v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 15–9401. Jones v. Finesilver. Sup. Ct. Fla. Certio-
rari denied. 

No. 15–9404. Jimenez v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 15–9405. Fulwood v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 569 Fed. Appx. 691. 
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No. 15–9409. Okey v. Strebig, Warden, et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 617 Fed. Appx. 123. 

No. 15–9410. A. S. v. L. F. Super. Ct. N. J., App. Div. Cer-
tiorari denied. 

No. 15–9411. Dean v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 146 Ohio St. 3d 106, 2015-Ohio-4347, 54 
N. E. 3d 80. 

No. 15–9417. Altman v. Brewer, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 637. 

No. 15–9420. Wallace v. Louisiana et al. C. A. 5th Cir. 
Certiorari denied. 

No. 15–9421. Rivera v. New York et al. C. A. 2d Cir. 
Certiorari denied. 

No. 15–9422. Cesar Reyes v. Montgomery, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 15–9423. Nynetjer El Bey, fka Snead v. Bank of New 
York Mellon. C. A. 6th Cir. Certiorari denied. 

No. 15–9426. Donovan v. Environmental Protection 
Agency. C. A. 4th Cir. Certiorari denied. Reported below: 
625 Fed. Appx. 215. 

No. 15–9427. Caseros v. Davey, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9429. Leonard v. McDaniel, Warden. Sup. Ct. 
Nev. Certiorari denied. Reported below: 131 Nev. 1312. 

No. 15–9431. Beltran v. Montgomery, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 15–9432. Wright v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 812 F. 3d 27. 

No. 15–9433. Vichitvongsa v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 819 F. 3d 260. 

No. 15–9434. Wanton v. Baughman, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 15–9435. Fatouros v. Lambrakis et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 627 Fed. Appx. 84. 

No. 15–9436. Narcisse v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 15–9437. Singh v. Commissioner of Internal Revenue 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 631 
Fed. Appx. 457. 

No. 15–9438. Sharp v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 42 N. E. 3d 587. 

No. 15–9439. Foster-Adams v. Florida. Dist. Ct. App. Fla., 
5th Dist. Certiorari denied. Reported below: 177 So. 3d 623. 

No. 15–9441. Gardner v. Woods, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9442. Hart v. Maryland. Ct. App. Md. Certiorari 
denied. Reported below: 442 Md. 516, 113 A. 3d 625. 

No. 15–9443. Hood v. Brennan, Postmaster General (two 
judgments). C. A. 6th Cir. Certiorari denied. 

No. 15–9444. Homoney v. Pennsylvania et al. C. A. 3d 
Cir. Certiorari denied. 

No. 15–9446. Hawkins, fka Lacey v. Clarke, Director, 
Virginia Department of Corrections. Sup. Ct. Va. Certio-
rari denied. 

No. 15–9447. Roberts v. New York. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 128 
App. Div. 3d 858, 9 N. Y. S. 3d 124. 

No. 15–9450. Nickerson-Malpher v. United States Fed-
eral Corporation et al. C. A. D. C. Cir. Certiorari denied. 

No. 15–9451. Preciado v. Seibel, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9452. Pulley v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 637 Fed. Appx. 402. 

No. 15–9453. Cagno v. Warren, Administrator, New Jer-
sey State Prison, et al. C. A. 3d Cir. Certiorari denied. 
Reported below: 642 Fed. Appx. 189. 
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No. 15–9456. Bravata v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 636 Fed. Appx. 277. 

No. 15–9459. Lopez-Valenzuela v. Ryan, Director, Ari-
zona Department of Correction, et al. C. A. 9th Cir. Cer-
tiorari denied. 

No. 15–9460. Jarmon v. Minnesota. Ct. App. Minn. Certio-
rari denied. 

No. 15–9464. Brown v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 15–9465. Aponte v. Jones, Secretary, Florida De-
partment of Corrections. Sup. Ct. Fla. Certiorari denied. 

No. 15–9471. Mpaka v. Guevara. Sup. Ct. Fla. Certiorari 
denied. 

No. 15–9473. Gray v. Zook, Warden; and 
No. 15–9474. Gray v. Zook, Warden. C. A. 4th Cir. Certio-

rari denied. Reported below: 806 F. 3d 783. 

No. 15–9475. Vurimindi v. Feder, Clerk, Court of Com-
mon Pleas of Pennsylvania, First Judicial District. Sup. 
Ct. Pa. Certiorari denied. Reported below: 633 Pa. 701, 127 
A. 3d 1291. 

No. 15–9478. Byrd v. McLaughlin, Warden. Sup. Ct. Ga. 
Certiorari denied. 

No. 15–9480. Sanders v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 2015 IL App (4th) 130881, 34 
N. E. 3d 219. 

No. 15–9483. Thompson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 637 Fed. Appx. 176. 

No. 15–9486. King v. City of Norfolk, Virginia. C. A. 4th 
Cir. Certiorari denied. Reported below: 633 Fed. Appx. 841. 

No. 15–9487. Malone v. California. Ct. App. Cal., 1st App. 
Dist., Div. 5. Certiorari denied. 

No. 15–9488. Stone v. Holland, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 632 Fed. Appx. 341. 
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No. 15–9492. Tipler v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 178 So. 3d 404. 

No. 15–9494. Dunnington v. Texas. Ct. App. Tex., 5th Dist. 
Certiorari denied. 

No. 15–9495. Stockenauer v. Ball, Warden, et al. C. A. 
6th Cir. Certiorari denied. 

No. 15–9496. MacArthur v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 805 F. 3d 385. 

No. 15–9497. Scott v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 15–9499. Blake v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 814 F. 3d 851. 

No. 15–9500. Banks v. Davey, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 637 Fed. Appx. 379. 

No. 15–9502. Reynolds v. Gerstel. C. A. 9th Cir. Certio-
rari denied. Reported below: 624 Fed. Appx. 522. 

No. 15–9503. Modrall v. Fowlkes. C. A. 6th Cir. Certio-
rari denied. 

No. 15–9504. Parisi v. Wisconsin. Sup. Ct. Wis. Certiorari 
denied. Reported below: 2016 WI 10, 367 Wis. 2d 1, 875 N. W. 
2d 619. 

No. 15–9505. Petrano v. Florida Bar. Sup. Ct. Fla. Cer-
tiorari denied. 

No. 15–9507. Juan Negron v. Jones, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 643 Fed. Appx. 898. 

No. 15–9509. Daves v. Wilson, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 632 Fed. Appx. 470. 

No. 15–9510. Cherry v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 641 Fed. Appx. 829. 

No. 15–9511. Chacon v. Ducart, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 15–9512. Poplawski v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. Reported below: 634 Pa. 517, 130 A. 3d 697. 

No. 15–9513. Mitchell v. Denmark, Superintendent, Cen-
tral Mississippi Correctional Facility, et al. C. A. 5th 
Cir. Certiorari denied. 

No. 15–9514. Korschgen v. McKinney, Warden. C. A. 8th 
Cir. Certiorari denied. 

No. 15–9518. Williams v. Andrews, Warden. C. A. 11th 
Cir. Certiorari denied. 

No. 15–9520. Wheeler v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 15–9521. Castillo v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 15–9523. Golf v. New York City Department of Fi-
nance et al. C. A. 2d Cir. Certiorari denied. 

No. 15–9524. Goodrick v. Carlin et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 616 Fed. Appx. 222. 

No. 15–9525. Hopkins v. Sheldon, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9526. Hunt v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 622 Fed. Appx. 656. 

No. 15–9527. Madrigal-Solorio v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 633 Fed. Appx. 278. 

No. 15–9528. Sims v. Biter, Warden. C. A. 9th Cir. Certio-
rari denied. Reported below: 645 Fed. Appx. 555. 

No. 15–9529. Sims v. Lesinak. C. A. 9th Cir. Certiorari de-
nied. Reported below: 645 Fed. Appx. 559. 

No. 15–9530. Simpson v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 15–9531. Quinn v. Forshey, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9534. Kirby v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 43 N. E. 3d 272. 
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No. 15–9536. Chanthakoummane v. Davis, Director, 
Texas Department of Criminal Justice, Correctional In-
stitutions Division. C. A. 5th Cir. Certiorari denied. Re-
ported below: 816 F. 3d 62. 

No. 15–9537. Mashak v. Capital One Bank, N. A. Ct. App. 
Minn. Certiorari denied. 

No. 15–9538. Creddille v. MTA New York City Transit 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 626 
Fed. Appx. 343. 

No. 15–9540. Morgan v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. Ct. Crim. App. Tex. Certiorari denied. 

No. 15–9545. Woodard v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 634 Pa. 162, 129 A. 3d 480. 

No. 15–9546. Tricome v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 120 A. 3d 1059. 

No. 15–9547. Stephenson v. Kelley, Director, Arkansas 
Department of Correction. C. A. 8th Cir. Certiorari denied. 

No. 15–9548. Romilus v. Iowa. Ct. App. Iowa. Certiorari 
denied. Reported below: 871 N. W. 2d 521. 

No. 15–9549. Robinson v. Trustmark National Bank 
et al. Ct. App. Miss. Certiorari denied. Reported below: 179 
So. 3d 1146. 

No. 15–9550. Santos v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 88 Mass. App. 1117, 42 N. E. 
3d 210. 

No. 15–9551. Solomon v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 209 So. 3d 585. 

No. 15–9552. Quinones-Chavez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 641 Fed. Appx. 722. 

No. 15–9553. Embry v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 644 Fed. Appx. 565. 

No. 15–9554. Rubio-Garcia v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 636 Fed. Appx. 717. 
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No. 15–9555. Carrasco v. New York. App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 124 
App. Div. 3d 445, 1 N. Y. S. 3d 69. 

No. 15–9556. Cage v. California. Sup. Ct. Cal. Certiorari 
denied. Reported below: 62 Cal. 4th 256, 362 P. 3d 376. 

No. 15–9557. Duhs v. Capra, Superintendent, Sing Sing 
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re-
ported below: 639 Fed. Appx. 691. 

No. 15–9558. Blancas-Rosas v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 637 Fed. Appx. 855. 

No. 15–9559. Del Angel v. United States (Reported below: 
635 Fed. Appx. 153); and Arenas-Ortiz v. United States (646 
Fed. Appx. 352). C. A. 5th Cir. Certiorari denied. 

No. 15–9560. Grifn v. Scnurr et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 640 Fed. Appx. 710. 

No. 15–9561. Haxhia v. Lee, Superintendent, Green 
Haven Correctional Facility, et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 637 Fed. Appx. 634. 

No. 15–9562. Lopez v. Roark et al. C. A. 10th Cir. Certio-
rari denied. Reported below: 637 Fed. Appx. 520. 

No. 15–9563. Edwards v. Jones, Secretary, Florida De-
partment of Corrections. Sup. Ct. Fla. Certiorari denied. 

No. 15–9564. Steigelman v. McDaniel et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 634 Fed. Appx. 667. 

No. 15–9565. Nisbet v. Maine. Sup. Jud. Ct. Me. Certiorari 
denied. Reported below: 2016 ME 36, 134 A. 3d 840. 

No. 15–9566. Nelson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 979. 

No. 15–9567. Modeste v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 186 So. 3d 1041. 

No. 15–9568. Smallwood v. Hawaii. Sup. Ct. Haw. Certio-
rari denied. 



846 OCTOBER TERM, 2016 

October 3, 2016 580 U. S. 

No. 15–9569. Guerrero v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 813 F. 3d 462. 

No. 15–9570. Howard v. Davey, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9572. Grifn v. United States. C. A. 1st Cir. Cer-
tiorari denied. 

No. 15–9573. Modrall v. Tennessee Court of the Judi-
ciary et al. C. A. 6th Cir. Certiorari denied. 

No. 15–9575. Rising v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 631 Fed. Appx. 610. 

No. 15–9576. Armolt v. DelBalso, Superintendent, State 
Correctional Institution at Mahanoy, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 15–9577. Bates v. Jenkins, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9578. Bell v. Louisiana. Ct. App. La. Certiorari 
denied. Reported below: 14–735 (La. App. 5 Cir. 3/11/15), 169 
So. 3d 574. 

No. 15–9579. Burgett v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 15–9580. Amir-Sharif v. Stephens et al. C. A. 5th 
Cir. Certiorari denied. 

No. 15–9581. Bashaw v. Paramo, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9583. Caraballo v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 643 Fed. Appx. 163. 

No. 15–9584. Maymi-Maysonet v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 812 F. 3d 233. 

No. 15–9586. Joseph v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 15–9587. Evanoff v. United States. C. A. 5th Cir. 
Certiorari denied. 
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No. 15–9588. Avila v. Davey, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 15–9589. Bui v. United States. C. A. 11th Cir. Certio-
rari denied. Reported below: 636 Fed. Appx. 788. 

No. 15–9590. Cooks v. Johnson, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9591. Carter v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 15–9592. Barry v. United States. C. A. 2d Cir. Cer-
tiorari denied. 

No. 15–9593. Boerstler v. Virginia. Sup. Ct. Va. Certio-
rari denied. 

No. 15–9594. Angle v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 15–9595. Obeginski v. Danforth, Warden. C. A. 11th 
Cir. Certiorari denied. 

No. 15–9596. Sebbern v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 641 Fed. Appx. 18. 

No. 15–9597. Godinez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 640 Fed. Appx. 385. 

No. 15–9598. Beasley v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 15–9599. Almanzar v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 15–9601. Cuellar v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 574. 

No. 15–9602. Carrawell v. Missouri. Sup. Ct. Mo. Certio-
rari denied. Reported below: 481 S. W. 3d 833. 

No. 15–9603. Lacy v. Arkansas. Sup. Ct. Ark. Certiorari 
denied. Reported below: 2016 Ark. 38, 480 S. W. 3d 856. 

No. 15–9604. Ohnstad v. Merit Systems Protection 
Board. C. A. Fed. Cir. Certiorari denied. Reported below: 
640 Fed. Appx. 885. 
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No. 15–9605. Sanderson v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 15–9606. Schneider v. MacLaren, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 15–9607. Tabatabai v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9608. Tavarez v. Larkin, Superintendent, East-
ern New York Correctional Facility. C. A. 2d Cir. Certio-
rari denied. Reported below: 814 F. 3d 644. 

No. 15–9609. Thompson v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 106 A. 3d 742. 

No. 15–9610. Torres v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 15–9611. Soro v. Lopez. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 207 So. 3d 886. 

No. 15–9612. Sesma-Bague v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 644 Fed. Appx. 970. 

No. 15–9613. Siqueiros v. Knipp, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 731. 

No. 15–9614. Roberts v. Walker et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 616 Fed. Appx. 634. 

No. 15–9616. Ross et al. v. Colvin, Acting Commissioner 
of Social Security. C. A. 4th Cir. Certiorari denied. Re-
ported below: 633 Fed. Appx. 188. 

No. 15–9617. Roche v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 643 Fed. Appx. 210. 

No. 15–9618. Serrano v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 640 Fed. Appx. 94. 

No. 15–9620. Tann v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 643 Fed. Appx. 86. 

No. 15–9621. Sydnor et vir v. Lakefront Investors, LLC, 
et al. C. A. 4th Cir. Certiorari denied. 



ORDERS 849 

580 U. S. October 3, 2016 

No. 15–9622. Marin v. La Paloma Healthcare Center 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 636 
Fed. Appx. 586. 

No. 15–9623. Martin v. Google Inc. Ct. App. Cal., 1st App. 
Dist., Div. 2. Certiorari denied. 

No. 15–9624. Jones v. Duckworth, Interim Warden. C. A. 
10th Cir. Certiorari denied. Reported below: 805 F. 3d 1213. 

No. 15–9625. Lankford v. City of Hendersonville, Ten-
nessee, et al. C. A. 6th Cir. Certiorari denied. 

No. 15–9626. Bussie v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 637 Fed. Appx. 102. 

No. 15–9627. Barclay v. Oregon et al. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9628. Bruno v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. Reported below: 127 App. Div. 
3d 986, 7 N. Y. S. 3d 408. 

No. 15–9629. Belanus v. Clark et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 796 F. 3d 1021. 

No. 15–9630. Ibarra-Ayon v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 640 Fed. Appx. 245. 

No. 15–9632. Pianka v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. 

No. 15–9633. Pianka v. DeRosa, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 15–9634. Peeler v. Connecticut. Sup. Ct. Conn. Cer-
tiorari denied. Reported below: 320 Conn. 567, 133 A. 3d 864. 

No. 15–9635. Welton v. Reliant Medical Group. C. A. 1st 
Cir. Certiorari denied. 

No. 15–9636. Valentine v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 637 Fed. Appx. 961. 

No. 15–9637. Varellas v. Wisconsin. Ct. App. Wis. Cer-
tiorari denied. 
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No. 15–9639. Ruiz Sanchez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 644 Fed. Appx. 755. 

No. 15–9640. Mendoza v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 62 Cal. 4th 856, 365 P. 3d 297. 

No. 15–9641. Perez v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 819 F. 3d 541. 

No. 15–9642. Villazano v. Jones, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 15–9643. Jones v. Lamb et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 633 Fed. Appx. 255. 

No. 15–9644. Jackson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 336. 

No. 15–9645. Johnson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9646. Latson v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 15–9647. Hanson v. Meadows. Ct. App. Wis. Certio-
rari denied. 

No. 15–9648. Padgett v. Kentucky. Ct. App. Ky. Certio-
rari denied. 

No. 15–9649. Sumpter v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 15–9650. Reed v. Kernan, Secretary, California De-
partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 15–9651. Beene v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 818 F. 3d 157. 

No. 15–9652. Beckham v. Virginia. Sup. Ct. Va. Certio-
rari denied. 

No. 15–9654. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 638 Fed. Appx. 216. 
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No. 15–9655. Spear v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 15–9656. Stancik v. Deutsche National Bank. Ct. 
App. Ohio, 8th App. Dist., Cuyahoga County. Certiorari denied. 
Reported below: 2015-Ohio-2517. 

No. 15–9657. Sandoval v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 62 Cal. 4th 394, 363 P. 3d 41. 

No. 15–9658. Taylor v. McCain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 15–9659. Wyatt v. Richwood Correctional Center 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 633 
Fed. Appx. 274. 

No. 15–9660. Tolen v. Cassady, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 15–9661. Williams v. McDonald, Secretary of Veter-
ans Affairs. C. A. Fed. Cir. Certiorari denied. Reported 
below: 635 Fed. Appx. 888. 

No. 15–9662. Zahraie v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 15–9663. Wofford v. Ohio. Ct. App. Ohio, 12th App. 
Dist., Butler County. Certiorari denied. Reported below: 2015-
Ohio-3708. 

No. 15–9664. Thompson v. Villmer, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 15–9665. Reeves v. Harrington, Warden, et al. C. A. 
7th Cir. Certiorari denied. 

No. 15–9668. Rahmani v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 15–9669. Watson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 638 Fed. Appx. 383. 

No. 15–9670. Camp v. Potter County, Texas, et al. C. A. 
5th Cir. Certiorari denied. Reported below: 638 Fed. Appx. 408. 
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No. 15–9671. Moore v. Florida. C. A. 11th Cir. Certio-
rari denied. 

No. 15–9672. McDonald v. Hardy, Warden, et al. C. A. 
7th Cir. Certiorari denied. Reported below: 821 F. 3d 882. 

No. 15–9673. Powell v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2015 IL App (1st) 132733–U. 

No. 15–9674. Powell v. Assistant Warden Harris et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 628 Fed. 
Appx. 679. 

No. 15–9675. Melgoza Perez v. Biter, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 15–9676. Pimental v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 15–9677. Purnell v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 15–9678. Pittman v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 816 F. 3d 419. 

No. 15–9679. Mendez Bernal v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 638 Fed. Appx. 379. 

No. 15–9680. Brown v. Annucci, Acting Commissioner, 
New York Department of Corrections and Community Su-
pervision. C. A. 2d Cir. Certiorari denied. 

No. 15–9681. Brown v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. 

No. 15–9682. Bergerud v. Chapdelaine, Warden, et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 642 Fed. 
Appx. 864. 

No. 15–9683. Lay v. Louisiana. Sup. Ct. La. Certiorari de-
nied. Reported below: 2015–2332 (La. 2/26/16), 184 So. 3d 1271. 

No. 15–9684. Kennedy v. Mackie, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 639 Fed. Appx. 285. 

No. 15–9686. Danhach v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 815 F. 3d 228. 
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No. 15–9687. Rico v. Ducart, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 624 Fed. Appx. 533. 

No. 15–9688. Cegledi v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 638 Fed. Appx. 169. 

No. 15–9689. Castillo Sanchez v. Duckworth, Interim 
Warden. C. A. 10th Cir. Certiorari denied. Reported below: 
636 Fed. Appx. 971. 

No. 15–9690. Alston v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 634 Fed. Appx. 396. 

No. 15–9691. Easter v. Louisiana. Ct. App. La., 1st Cir. 
Certiorari denied. Reported below: 2014–1630 (La. App. 1 Cir. 
4/24/15), 170 So. 3d 1051. 

No. 15–9692. Deluck v. O’Brien, Superintendent, Massa-
chusetts Treatment Center. C. A. 1st Cir. Certiorari 
denied. 

No. 15–9693. Diaz v. Illinois. App. Ct. Ill., 2d Dist. Certio-
rari denied. Reported below: 2015 IL App (2d) 130974–U. 

No. 15–9694. Rodriguez-Guerrero v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 638 Fed. 
Appx. 377. 

No. 15–9696. H. M. v. Pennsylvania Department of 
Human Services, fka Pennsylvania Department of Public 
Welfare. Commw. Ct. Pa. Certiorari denied. 

No. 15–9698. Huffman v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 638 Fed. Appx. 416. 

No. 15–9699. Clark v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 816 F. 3d 350. 

No. 15–9701. White v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 15–9702. Adams v. Knight, Superintendent, Correc-
tional Industrial Facility. C. A. 7th Cir. Certiorari denied. 

No. 15–9703. Perkins v. Brazelton, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 15–9704. O’Malley v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 62 Cal. 4th 944, 365 P. 3d 790. 

No. 15–9705. Reeves v. Illinois. App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 2016 IL App (5th) 130261–U. 

No. 15–9706. Deqiang Song v. Santoro, Acting Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 15–9707. Conyers v. Virginia Housing Development 
Authority et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 629 Fed. Appx. 579. 

No. 15–9709. Calhoun v. Burt, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9710. Cephus v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 15–9711. Everett v. Conley, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 15–9712. Jamison-Laws v. Mackie, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 15–9713. Jones v. Klee, Warden, et al. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9714. Marquez-Fuentes v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 644 Fed. Appx. 797. 

No. 15–9715. Rubio-Mendoza v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 641 Fed. Appx. 349. 

No. 15–9717. Rainone v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 816 F. 3d 490. 

No. 15–9719. Virgile v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 608 Fed. Appx. 881. 

No. 15–9720. Taylor v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 631 Fed. Appx. 158. 

No. 15–9721. Tate v. Bauman, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 15–9722. Smith v. Smith. Sup. Ct. Nev. Certiorari 
denied. 



ORDERS 855 

580 U. S. October 3, 2016 

No. 15–9723. Vose v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 624 Fed. Appx. 588. 

No. 15–9724. Weast v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 811 F. 3d 743. 

No. 15–9726. Njaka v. Kennedy et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 619 Fed. Appx. 568. 

No. 15–9727. Banks v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 122 A. 3d 1121. 

No. 15–9728. Nova v. Cain. C. A. 9th Cir. Certiorari denied. 

No. 15–9729. Prieto v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 812 F. 3d 6. 

No. 15–9730. Tan v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 632 Fed. Appx. 349. 

No. 15–9731. Marshall v. Edmonds, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 641 Fed. Appx. 278. 

No. 15–9732. De La Cruz v. Santoro, Acting Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 15–9734. Olivarez v. Diaz, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9735. Randolph v. Department of Justice. C. A. 
4th Cir. Certiorari denied. Reported below: 643 Fed. Appx. 250. 

No. 15–9736. Solomon v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 15–9737. Cadena v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 642 Fed. Appx. 306. 

No. 15–9740. Singleton v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 185 So. 3d 1249. 

No. 15–9741. Shepard v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 15–9743. Chambers v. Amazon.com Inc. et al. C. A. 
4th Cir. Certiorari denied. Reported below: 632 Fed. Appx. 742. 
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No. 15–9744. Rogers v. Blickensdorf. C. A. 6th Cir. Cer-
tiorari denied. 

No. 15–9745. Flowers v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 640 Fed. Appx. 456. 

No. 15–9746. Smith v. Maryland. Ct. Sp. App. Md. Certio-
rari denied. Reported below: 226 Md. App. 725. 

No. 15–9747. Sheriff v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 15–9748. Anderson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 192. 

No. 15–9749. Alexander v. City of Philadelphia, Penn-
sylvania, et al. Commw. Ct. Pa. Certiorari denied. Re-
ported below: 122 A. 3d 1200. 

No. 15–9750. Blond v. Graham, Superintendent, Auburn 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 15–9751. Bruny v. Illinois. App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 2015 IL App (5th) 150113–U. 

No. 15–9752. Broadenax v. Rivard, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9753. Black v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 645 Fed. Appx. 284. 

No. 15–9754. Rogers v. 34th Judicial District Court of 
Michigan. C. A. 6th Cir. Certiorari denied. 

No. 15–9755. Murray v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 15–9756. Lewis v. Holt, Warden. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 641 Fed. Appx. 878. 

No. 15–9757. Lynch v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 131 A. 3d 85. 

No. 15–9758. Laschkewitsch v. Lincoln Life & Annuity, 
Inc. C. A. 4th Cir. Certiorari denied. Reported below: 616 
Fed. Appx. 102. 



ORDERS 857 

580 U. S. October 3, 2016 

No. 15–9759. Speight-Bey v. Williams, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 639 Fed. Appx. 969. 

No. 15–9760. Dame v. Massachusetts. Sup. Jud. Ct. Mass. 
Certiorari denied. Reported below: 473 Mass. 524, 45 N. E. 
3d 69. 

No. 15–9761. Crum v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 643 Fed. Appx. 33. 

No. 15–9762. Jennings v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 192 So. 3d 38. 

No. 15–9763. Arnold v. Rivard, Warden, et al. C. A. 6th 
Cir. Certiorari denied. 

No. 15–9764. Aubry v. Baughman, Acting Warden. C. A. 
9th Cir. Certiorari denied. 

No. 15–9765. Berreondo v. Akanno. C. A. 9th Cir. Certio-
rari denied. Reported below: 623 Fed. Appx. 485. 

No. 15–9766. Blanchard v. Frank et al. C. A. 8th Cir. 
Certiorari denied. 

No. 15–9767. Hodges v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 641 Fed. Appx. 529. 

No. 15–9768. Garza v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 637 Fed. Appx. 109. 

No. 15–9769. Genard v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. 

No. 15–9771. Rhoades v. Arkansas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 2016 Ark. 142. 

No. 15–9772. Batista-Velez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 15–9773. Bester v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 188 So. 3d 526. 

No. 15–9774. Green v. Hodges et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 577 Fed. Appx. 234. 

No. 15–9775. Green v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 



858 OCTOBER TERM, 2016 

October 3, 2016 580 U. S. 

No. 15–9778. Scott v. DelBalso, Superintendent, State 
Correctional Institution at Mahanoy, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 15–9779. Romero v. Sausceda et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 627 Fed. Appx. 386. 

No. 15–9780. Rodriguez Reyna v. Davis, Director, Texas 
Department of Criminal Justice, Correctional Institu-
tions Division. C. A. 5th Cir. Certiorari denied. 

No. 15–9781. Balice v. Commissioner of Internal Reve-
nue. C. A. 3d Cir. Certiorari denied. Reported below: 634 
Fed. Appx. 349. 

No. 15–9782. Baatz v. Pringle, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 15–9783. White v. Jordan, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 629 Fed. Appx. 690. 

No. 15–9786. McDonald v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 632 Fed. Appx. 586. 

No. 15–9787. Norwood v. Haynes, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 627 Fed. Appx. 579. 

No. 15–9788. Massey v. Quality Correctional Health 
Care et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 646 Fed. Appx. 777. 

No. 15–9789. Roundtree v. Maine Medical Center et al. 
Sup. Jud. Ct. Me. Certiorari denied. 

No. 15–9790. Cash v. Georgia. Sup. Ct. Ga. Certiorari de-
nied. Reported below: 297 Ga. 859, 778 S. E. 2d 785. 

No. 15–9791. Cruz v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 15–9793. Ringgold v. St. Joseph’s Medical Center 
et al. Ct. App. Md. Certiorari denied. Reported below: 446 
Md. 706, 133 A. 3d 1111. 
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No. 15–9795. Douglas v. Richards & Associates et al. 
C. A. 6th Cir. Certiorari denied. 

No. 15–9796. Ellis v. Fisher, Commissioner, Mississippi 
Department of Corrections, et al. C. A. 5th Cir. Certio-
rari denied. 

No. 15–9799. Rodriguez-Milian v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 820 F. 3d 26. 

No. 15–9800. Buenaventura-Velasquez v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 628 Fed. 
Appx. 557. 

No. 15–9801. Summers v. Colvin, Acting Commissioner of 
Social Security. C. A. 7th Cir. Certiorari denied. Reported 
below: 634 Fed. Appx. 590. 

No. 15–9802. Nunez Sardinas v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 644 Fed. Appx. 597. 

No. 15–9804. Padro v. Johnson, Administrator, New Jer-
sey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 15–9805. Tobanche v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 643 Fed. Appx. 781. 

No. 15–9806. Walker v. Pennsylvania et al. C. A. 3d Cir. 
Certiorari denied. 

No. 15–9807. Shaffer v. Brazelton, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 15–9808. Langan v. ZB, N. A., et al. Sup. Ct. Ariz. 
Certiorari denied. 

No. 15–9809. Dvorin v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 817 F. 3d 438. 

No. 15–9810. Cly v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 648 Fed. Appx. 726. 

No. 15–9812. Polanco v. Ducart, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 643 Fed. Appx. 628. 

No. 15–9813. Friend, fka Hodges v. Valley View Commu-
nity Unit School District 365U et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 789 F. 3d 707. 
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No. 15–9816. Hardy v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 612 Fed. Appx. 186. 

No. 15–9817. Hills v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 15–9818. Cabrera v. Pierce, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 15–9819. Vived v. California. Ct. App. Cal., 2d App. 
Dist., Div. 6. Certiorari denied. 

No. 15–9820. Traczyk v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 2013–1191 (La. App. 4 Cir. 
2/2/15). 

No. 15–9821. Sutton v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 15–9822. Ray v. Leal et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 633 Fed. Appx. 401. 

No. 15–9824. Baker v. Senior Emergency Home Repair 
Economic Opportunity Planning Assn. et al. Ct. App. 
Ohio, 6th App. Dist., Lucas County. Certiorari denied. Re-
ported below: 2015-Ohio-3083. 

No. 15–9825. Butler v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 621 Fed. Appx. 604. 

No. 15–9826. Amaro-Santiago v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 824 F. 3d 154. 

No. 15–9827. Sanchez-Garcia, aka Martinez Hernandez 
v. United States. C. A. 9th Cir. Certiorari denied. 

No. 15–9828. Mazariego-Gomez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 648 Fed. Appx. 698. 

No. 15–9829. Hower v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 15–9830. Owens v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 298 Ga. 813, 783 S. E. 2d 611. 



ORDERS 861 

580 U. S. October 3, 2016 

No. 15–9831. Molina v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 628 Fed. Appx. 528 and 633 Fed. 
Appx. 458. 

No. 15–9832. Wardlow v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 15–9833. Hicks v. Tucker. C. A. 11th Cir. Certiorari 
denied. 

No. 15–9834. Desper v. Woodson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 633 Fed. Appx. 212. 

No. 15–9836. Toliver v. Vectren Energy Delivery of 
Ohio, Inc. Sup. Ct. Ohio. Certiorari denied. Reported below: 
145 Ohio St. 3d 346, 2015-Ohio-5055, 49 N. E. 3d 1240. 

No. 15–9837. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 627 Fed. Appx. 238. 

No. 15–9839. Hatcher v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 195 So. 3d 388. 

No. 15–9840. Harris v. Goebel, Judge, Delta County, 
Michigan Probate Court, et al. C. A. 6th Cir. Certiorari 
denied. 

No. 15–9841. Glick v. Edwards. C. A. 9th Cir. Certiorari 
denied. Reported below: 803 F. 3d 505. 

No. 15–9842. Daker v. National Broadcasting Co. et al. 
C. A. 2d Cir. Certiorari denied. 

No. 15–9844. Fernandez v. Romero, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 15–9845. Fernando Gurrola v. McDonald, Warden. 
C. A. 9th Cir. Certiorari denied. Reported below: 627 Fed. 
Appx. 601. 

No. 15–9846. Henderson v. Robinson, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 15–9849. Gil-Cruz v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 808 F. 3d 274. 
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No. 15–9850. Gardner v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 179 So. 3d 458. 

No. 15–9851. Fraticelli v. Varano, Superintendent, 
State Correctional Institution at Coal Township, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 15–9852. Gonyea v. Terris, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9853. Foster v. Holder. C. A. 5th Cir. Certiorari 
denied. 

No. 15–9854. Holland v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 631 Fed. Appx. 726. 

No. 15–9855. Spivey v. California. C. A. 9th Cir. Certio-
rari denied. 

No. 15–9856. Cueto, aka Martin, aka Rivera v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
629 Fed. Appx. 881. 

No. 15–9857. Castonguay v. Nebraska. Ct. App. Neb. 
Certiorari denied. Reported below: 23 Neb. App. xxix. 

No. 15–9858. Fountain v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion, et al. C. A. 5th Cir. Certiorari denied. 

No. 15–9859. Joyner v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 15–9860. McDade v. California. Ct. App. Cal., 2d App. 
Dist., Div. 4. Certiorari denied. 

No. 15–9861. Nails v. Unied Government of Wyandotte 
County and Kansas City, Kansas. Ct. App. Kan. Certio-
rari denied. 

No. 15–9862. Condiff v. California. Ct. App. Cal., 2d App. 
Dist., Div. 8. Certiorari denied. 

No. 15–9863. Childs v. Bondi, Attorney General of Flor-
ida, et al. C. A. 11th Cir. Certiorari denied. 
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No. 15–9864. Andrews v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 134 A. 3d 316. 

No. 15–9865. Seaton v. Nooth, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. 

No. 15–9866. Johnston v. Plumley, Warden. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 15–9867. Cole v. Tice, Superintendent, State Cor-
rectional Institution at Huntingdon, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 15–9869. Carter v. Nebraska. Sup. Ct. Neb. Certio-
rari denied. Reported below: 292 Neb. 481, 877 N. W. 2d 211. 

No. 15–9870. Gathers v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 15–9871. Hisle v. Peramo, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9873. Hill v. United States. C. A. 4th Cir. Certio-
rari denied. 

No. 15–9874. Garcia-Pena v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 15–9875. Hibbert v. Lempke, Superintendent, Wende 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 15–9876. House v. Daniels, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 637 Fed. Appx. 950. 

No. 15–9877. Hughes v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. 

No. 15–9878. Montes-Lopez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 644 Fed. Appx. 293. 

No. 15–9880. Pejouhesh v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 603 Fed. Appx. 347. 

No. 15–9881. Haskins v. Hawk. C. A. 4th Cir. Certiorari 
denied. Reported below: 603 Fed. Appx. 233. 
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No. 15–9882. Coleman v. Louisiana. Sup. Ct. La. Cer-
tiorari denied. Reported below: 2014–0402 (La. 2/26/16), 188 
So. 3d 174. 

No. 15–9884. Cimino v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 639 Fed. Appx. 26. 

No. 15–9885. Hamilton v. Mesle, Judge, Circuit Court of 
Missouri, Jackson County, et al. C. A. 8th Cir. Certiorari 
denied. 

No. 15–9886. Diaz v. Bledsoe, Warden, et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 630 Fed. Appx. 148. 

No. 15–9887. Jackson v. Dow Chemical Co. et al. Sup. Ct. 
Del. Certiorari denied. Reported below: 132 A. 3d 1161. 

No. 15–9888. Galvez-Machado v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 630 Fed. Appx. 733. 

No. 15–9889. McCay v. Texas. Ct. App. Tex., 5th Dist. Cer-
tiorari denied. Reported below: 476 S. W. 3d 640. 

No. 15–9890. Hernandez v. Bryan, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 620 Fed. Appx. 680. 

No. 15–9891. Ivory v. Mullins, Warden, et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 600 Fed. Appx. 670. 

No. 15–9892. Creamer v. Florida Department of Correc-
tions. C. A. 11th Cir. Certiorari denied. 

No. 15–9893. Favela Hernandez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 627 Fed. Appx. 376. 

No. 15–9894. Haggerty v. Court of Common Pleas of 
Pennsylvania, Indiana County. Sup. Ct. Pa. Certiorari 
denied. 

No. 15–9895. Hines v. United States Court of Appeals 
for the Second Circuit. C. A. 2d Cir. Certiorari denied. 

No. 15–9896. Hill v. Pennsylvania Department of Cor-
rections. Sup. Ct. Pa. Certiorari denied. Reported below: 
635 Pa. 101, 131 A. 3d 986. 
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No. 15–9897. Huguely v. Larson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9898. Jones v. United States District Court for 
the Eastern District of Texas et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 634 Fed. Appx. 934. 

No. 15–9899. Gomez-Martinez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 646 Fed. Appx. 
847. 

No. 15–9900. Graham v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 795. 

No. 15–9901. Harrison v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 633 Fed. Appx. 466. 

No. 15–9902. Gomez-Navarro v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 642 Fed. Appx. 344. 

No. 15–9903. Guidry v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 817 F. 3d 997. 

No. 15–9904. Cheek v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 622 Fed. Appx. 449. 

No. 15–9905. Free v. Humphreys, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 15–9906. Harris v. Messitte, Judge, United States 
District Court for the District of Maryland, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 637 Fed. Appx. 107. 

No. 15–9908. Ceja-Vargas, aka Renteria-Vargas, aka 
Hernandez-Cardenas v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 630 Fed. Appx. 341. 

No. 15–9909. Credico v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 15–9910. Ebeh v. Cosey et al. Sup. Ct. Fla. Certio-
rari denied. 

No. 15–9911. Floyd v. Jones, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 638 Fed. Appx. 909. 
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No. 15–9912. Favors v. Caruso et al. C. A. 6th Cir. Cer-
tiorari denied. 

No. 15–9913. Hernandez v. McDonald, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 15–9914. Hamilton v. California et al. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9915. Hines v. Drew. C. A. 4th Cir. Certiorari de-
nied. Reported below: 634 Fed. Appx. 918. 

No. 15–9916. LoPinto v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 15–9917. Franklin v. Curtin, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 15–9920. Ke-Jeng Hu v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 634 Fed. Appx. 602. 

No. 15–9921. Vargas-Guzman v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 633 Fed. Appx. 465. 

No. 15–9923. Dingle v. Clarke, Director, Virginia De-
partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 15–9924. Cavness-Bey v. Davis, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 15–9926. Burns v. Burns et al. Ct. App. Tenn. Cer-
tiorari denied. 

No. 16–1. Spirits International B. V., fka Spirits Inter-
national N. V., et al. v. Federal Treasury Enterprise 
Sojuzplodoimport et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 809 F. 3d 737. 

No. 16–2. Mammaro v. New Jersey Division of Child Pro-
tection and Permanency et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 814 F. 3d 164. 

No. 16–3. Blake v. Giustibelli et al. Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 182 So. 3d 881. 



ORDERS 867 

580 U. S. October 3, 2016 

No. 16–4. Afjeh v. Village of Ottawa Hills, Ohio, et al. 
Ct. App. Ohio, 6th App. Dist., Lucas County. Certiorari denied. 
Reported below: 2015-Ohio-3483. 

No. 16–5. Saylor v. Kohl et al. C. A. 8th Cir. Certiorari 
denied. Reported below: 812 F. 3d 637. 

No. 16–6. Servico Marina Superior, L. L. C. v. JAB En-
ergy Solutions II, L. L. C. C. A. 5th Cir. Certiorari denied. 
Reported below: 640 Fed. Appx. 373. 

No. 16–7. Dunbar v. Michigan. Sup. Ct. Mich. Certiorari 
denied. Reported below: 499 Mich. 60, 879 N. W. 2d 229. 

No. 16–8. United States ex rel. Walterspiel v. Bayer 
AG et al. C. A. 4th Cir. Certiorari denied. Reported below: 
639 Fed. Appx. 164. 

No. 16–10. Cullin v. Silverman, Chapter 7 Trustee of 
Agape World, Inc. C. A. 2d Cir. Certiorari denied. Re-
ported below: 633 Fed. Appx. 16. 

No. 16–11. Kilgo v. Michigan. Sup. Ct. Mich. Certiorari 
denied. Reported below: 499 Mich. 873, 876 N. W. 2d 238. 

No. 16–12. Marzett v. McCraw et al. Ct. App. Tex., 5th 
Dist. Certiorari denied. Reported below: 511 S. W. 3d 210. 

No. 16–13. Elliott v. Cruz. Sup. Ct. Pa. Certiorari denied. 
Reported below: 635 Pa. 212, 134 A. 3d 51. 

No. 16–15. Gonzalez v. Texas. Ct. App. Tex., 2d Dist. Cer-
tiorari denied. 

No. 16–16. Teemac v. Frito-Lay Inc. et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 331. 

No. 16–18. Kennedy v. Kansas. Ct. App. Kan. Certiorari 
denied. Reported below: 51 Kan. App. 2d xxx, 353 P. 3d 472. 

No. 16–19. Barnum v. Ohio State University Medical 
Center et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 642 Fed. Appx. 525. 

No. 16–21. Valerino v. Hoover et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 643 Fed. Appx. 139. 
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No. 16–22. Wiley v. Sam’s East, Inc. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 632 Fed. Appx. 263. 

No. 16–23. Vogel v. Tulaphorn, Inc., et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 637 Fed. Appx. 344. 

No. 16–25. Bashar v. Commonwealth of the Northern 
Mariana Islands. Sup. Ct. N. Mar. I. Certiorari denied. Re-
ported below: 2015 MP 4. 

No. 16–27. Roberts v. Laura A. Newman, LLC, dba Herb’s 
et al. Sup. Ct. Colo. Certiorari denied. Reported below: 365 
P. 3d 972. 

No. 16–28. Williams, Colorado Secretary of State v. Co-
alition for Secular Government. C. A. 10th Cir. Certio-
rari denied. Reported below: 815 F. 3d 1267. 

No. 16–29. Russell v. Department of Health and Human 
Services. C. A. Fed. Cir. Certiorari denied. Reported below: 
641 Fed. Appx. 957. 

No. 16–30. Morley v. Central Intelligence Agency. 
C. A. D. C. Cir. Certiorari denied. Reported below: 810 F. 3d 
841. 

No. 16–31. Dunham v. McFadden, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 643 Fed. Appx. 307. 

No. 16–36. Rite Aid Corp. v. Huseby et al. (Reported 
below: 130 App. Div. 3d 1518, 13 N. Y. S. 3d 753); and Rite Aid 
Corp. v. Haywood et al. (130 App. Div. 3d 1510, 15 N. Y. S. 3d 
523). App. Div., Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. 

No. 16–38. Crotts v. Healey et al. Ct. App. Tex., 1st Dist. 
Certiorari denied. 

No. 16–39. Isabella D. et al. v. Connecticut Department 
of Children and Families. Sup. Ct. Conn. Certiorari denied. 
Reported below: 320 Conn. 215, 128 A. 3d 916. 

No. 16–40. Houston et al. v. Queen et al. C. A. 5th Cir. 
Certiorari denied. 

No. 16–41. Johnson et al. v. Pope et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 637 Fed. Appx. 106. 
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No. 16–42. Gomez v. Lynch, Attorney General. C. A. 9th 
Cir. Certiorari denied. Reported below: 623 Fed. Appx. 431. 

No. 16–43. Hammond v. United States Liability Insur-
ance Company & Group. C. A. 3d Cir. Certiorari denied. 
Reported below: 643 Fed. Appx. 92. 

No. 16–44. Shek v. ACE–USA/ESIS et al. C. A. 9th Cir. 
Certiorari denied. 

No. 16–45. Michael’s Enterprises of Virginia, Inc., 
et al. v. Branch Banking & Trust Co. C. A. 4th Cir. Certio-
rari denied. Reported below: 643 Fed. Appx. 304. 

No. 16–46. Hargrave v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 16–47. Peraica v. Village of McCook, Illinois, et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 641 Fed. 
Appx. 586. 

No. 16–48. Neev v. Alcon Lensx, Inc. C. A. Fed. Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 1024. 

No. 16–49. Pennsylvania Department of Education v. 
King, Acting Secretary of Education. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 643 Fed. Appx. 89. 

No. 16–51. Roper v. Kawasaki Heavy Industries, Ltd., 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 646 
Fed. Appx. 706. 

No. 16–52. Special Situations Fund III QP, L. P., et al. 
v. Deloitte Touche Tohmatsu CPA, Ltd., et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 645 Fed. Appx. 72. 

No. 16–53. Kruppenbacher v. Kirkpatrick, Superintend-
ent, Clinton Correctional Facility. C. A. 2d Cir. Certio-
rari denied. 

No. 16–55. Okelberry et al. v. Wasatch County, Utah. 
Ct. App. Utah. Certiorari denied. Reported below: 2015 UT 
App 192, 357 P. 3d 586. 

No. 16–56. Callahan v. City of Chicago, Illinois. C. A. 
7th Cir. Certiorari denied. Reported below: 813 F. 3d 658. 
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No. 16–57. Flint v. MetLife Insurance Co. C. A. 6th Cir. 
Certiorari denied. 

No. 16–58. Flint v. McDonald-Burkman, Judge, Circuit 
Court of Kentucky, 30th Judicial Circuit. C. A. 6th Cir. 
Certiorari denied. 

No. 16–59. Whitaker v. Department of State et al. 
C. A. D. C. Cir. Certiorari denied. 

No. 16–60. Flint v. Acree, Judge, Kentucky Court of Ap-
peals, et al. C. A. 6th Cir. Certiorari denied. 

No. 16–61. Lapaz v. Barnabas Health System et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 634 Fed. 
Appx. 367. 

No. 16–62. Powers v. Freihammer et al. Ct. App. Minn. 
Certiorari denied. 

No. 16–65. Rogers, dba Human Utilities Whole Armour 
v. Raycom Media, Inc., et al. C. A. 5th Cir. Certiorari de-
nied. Reported below: 628 Fed. Appx. 324. 

No. 16–68. Jassy v. Davis, Warden. C. A. 9th Cir. Certio-
rari denied. 

No. 16–69. Sitthidet et al. v. First Horizon et al. C. A. 
9th Cir. Certiorari denied. Reported below: 633 Fed. Appx. 407. 

No. 16–70. Sebba v. Ryan, Director, Arizona Department 
of Corrections. C. A. 9th Cir. Certiorari denied. 

No. 16–71. McAdoo v. United States et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 625 Fed. Appx. 218. 

No. 16–72. Jones et al. v. Norton et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 809 F. 3d 564. 

No. 16–73. Szeinbach v. Ohio State University. C. A. 6th 
Cir. Certiorari denied. Reported below: 820 F. 3d 814. 

No. 16–75. Tanaka v. Santiago, as Trustee of the Louis 
Robert Santiago Revocable Living Trust dated November 
17, 1999, et al. Sup. Ct. Haw. Certiorari denied. 
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No. 16–77. Cetner, as Trustee of the Cetner Family 
Trust v. Carter et al., as Trustees of the Carter Family 
Trust dated March 1, 1991. Ct. App. Cal., 2d App. Dist., Div. 
8. Certiorari denied. 

No. 16–78. Flores v. United States; and 
No. 16–79. Flores v. United States. C. A. 5th Cir. Cer-

tiorari denied. Reported below: 643 Fed. Appx. 418. 

No. 16–80. Marvin v. Healthcare Authority for Baptist 
Health, an Afliate of UAB Health System, dba Baptist 
Medical Center South, et al. Sup. Ct. Ala. Certiorari de-
nied. Reported below: 204 So. 3d 863. 

No. 16–81. Nam Soon Jeon, Individually and as Estate 
Administrator of Her Deceased Husband, Jun Sung Kwak 
v. 445 Seaside, Inc., et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 637 Fed. Appx. 378. 

No. 16–82. Rogers v. Internal Revenue Service. C. A. 
6th Cir. Certiorari denied. Reported below: 822 F. 3d 854. 

No. 16–83. Direccion General de Fabricaciones Mili-
tares, aka Fabrica Militar Fray Luis Beltran et al. v. 
Rote et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 816 F. 3d 383. 

No. 16–84. Harris v. Texas. Ct. App. Tex., 4th Dist. Cer-
tiorari denied. 

No. 16–85. Tri Quoc Du v. Virginia Board of Bar Examin-
ers. Sup. Ct. Va. Certiorari denied. 

No. 16–87. Orange, S. A., et al. v. United States District 
Court for the Northern District of California et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 818 F. 3d 956. 

No. 16–88. Ardila Olivares v. Transportation Security 
Administration et al. C. A. D. C. Cir. Certiorari denied. 
Reported below: 819 F. 3d 454. 

No. 16–90. Darkins v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–91. Bridgeview Health Care Center, Ltd., Indi-
vidually and on Behalf of All Others Similarly Situated 
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v. Clark, dba Affordable Digital Hearing. C. A. 7th Cir. 
Certiorari denied. Reported below: 816 F. 3d 935. 

No. 16–93. Holstad v. First American Title Insurance 
Co. Ct. App. Minn. Certiorari denied. 

No. 16–96. Boseski v. Borough of North Arlington, New 
Jersey, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 621 Fed. Appx. 131. 

No. 16–97. Hance v. BNSF Railway Co. C. A. 6th Cir. 
Certiorari denied. Reported below: 645 Fed. Appx. 356. 

No. 16–99. Keating v. Pittston City, Pennsylvania, et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 643 Fed. 
Appx. 219. 

No. 16–100. Eggenberger v. West Albany Township, Min-
nesota, et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 820 F. 3d 938. 

No. 16–101. Andrews et al. v. Fremantlemedia, N. A., 
Inc., et al. C. A. 2d Cir. Certiorari denied. Reported below: 
613 Fed. Appx. 67. 

No. 16–102. Burr v. Denn, Attorney General of Dela-
ware, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 641 Fed. Appx. 194. 

No. 16–105. Pickett v. City of Frederick, Maryland, 
et al. Ct. Sp. App. Md. Certiorari denied. Reported below: 
225 Md. App. 702 and 710. 

No. 16–106. Crimone et ux. v. Nationstar Mortgage, LLC, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 634 
Fed. Appx. 375. 

No. 16–110. Jimenez v. Wizel et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 644 Fed. Appx. 868. 

No. 16–112. Reymundo-Lima v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 643 Fed. Appx. 668. 

No. 16–113. Flowers v. Romanowski, Warden. C. A. 6th 
Cir. Certiorari denied. 
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No. 16–114. Freeman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 631 Fed. Appx. 784. 

No. 16–115. Flint v. Stumbo et al. C. A. 6th Cir. Certio-
rari denied. 

No. 16–117. Morris et ux. v. Zimmer et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 637 Fed. Appx. 654. 

No. 16–118. Haas v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 189 So. 3d 785. 

No. 16–119. Ricks v. Quality Carriers, Inc., et al. Ct. 
App. Tex., 14th Dist. Certiorari denied. 

No. 16–120. Avoki et ux. v. Ferebee et al. Ct. App. N. C. 
Certiorari denied. 

No. 16–124. Kaiser Gypsum Co., Inc. v. Casey. Ct. App. 
Cal., 1st App. Dist., Div. 4. Certiorari denied. 

No. 16–126. Raymours Furniture Co., Inc., et al. v. Mor-
gan. Super. Ct. N. J., App. Div. Certiorari denied. Reported 
below: 443 N. J. Super. 338, 128 A. 3d 1127. 

No. 16–129. Arizona v. Brown. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 239 Ariz. 521, 373 P. 3d 538. 

No. 16–131. United States ex rel. Cause of Action v. 
Chicago Transit Authority. C. A. 7th Cir. Certiorari de-
nied. Reported below: 815 F. 3d 267. 

No. 16–132. Saenz Jara v. Lynch, Attorney General. 
C. A. 2d Cir. Certiorari denied. Reported below: 647 Fed. 
Appx. 39. 

No. 16–139. New York v. Cedeno. Ct. App. N. Y. Certio-
rari denied. Reported below: 27 N. Y. 3d 110, 50 N. E. 3d 901. 

No. 16–140. Majette v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 643 Fed. Appx. 264. 

No. 16–143. Inman v. Virginia (two judgments). Sup. Ct. 
Va. Certiorari denied. 
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No. 16–145. Titus v. United States. C. A. 5th Cir. Certio-
rari denied. 

No. 16–156. Harry v. Colvin, Acting Commissioner of So-
cial Security. C. A. 5th Cir. Certiorari denied. Reported 
below: 819 F. 3d 112. 

No. 16–158. Haeg v. Richards, Attorney General of 
Alaska, et al. C. A. 9th Cir. Certiorari denied. 

No. 16–159. Hanley Industries, Inc. v. Fanning, Secre-
tary of the Army. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 628 Fed. Appx. 763. 

No. 16–161. Batamula v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 823 F. 3d 237. 

No. 16–162. Hagen v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 611 Fed. Appx. 159. 

No. 16–168. Daniels et ux. v. Federal Home Loan 
Mortgage Corporation. C. A. 5th Cir. Certiorari denied. 
Reported below: 617 Fed. Appx. 358. 

No. 16–170. Blevins v. Hudson et al. Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 2016 Ark. 150, 489 S. W. 3d 165. 

No. 16–174. Jones v. Tice, Acting Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 16–176. Scorpio Gold (US) Corp. v. Jones. C. A. 9th 
Cir. Certiorari denied. Reported below: 637 Fed. Appx. 333. 

No. 16–177. Scheer v. Kelly et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 817 F. 3d 1183. 

No. 16–179. Ostendorp v. Ofce of Disciplinary Coun-
sel. Sup. Ct. Haw. Certiorari denied. 

No. 16–185. Ma v. American Electric Power, Inc. C. A. 
6th Cir. Certiorari denied. Reported below: 647 Fed. Appx. 641. 

No. 16–187. Grecco v. United States. C. A. 3d Cir. Cer-
tiorari denied. 
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No. 16–188. Genetic Technologies Ltd. v. Merial L. L. C. 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 818 
F. 3d 1369. 

No. 16–191. Shaw v. California. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 16–195. Essociate, Inc. v. Clickbooth.com, LLC, et al. 
C. A. Fed. Cir. Certiorari denied. Reported below: 641 Fed. 
Appx. 1006. 

No. 16–205. Pactiv LLC v. Lee, Under Secretary of Com-
merce for Intellectual Property and Director, United 
States Patent and Trademark Ofce. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 642 Fed. Appx. 993. 

No. 16–207. Castronuovo v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 649 Fed. Appx. 904. 

No. 16–209. Caldwell v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 75 M. J. 276. 

No. 16–225. Grapevine Diamond, L. P., et al. v. City Bank. 
Ct. App. Tex., 5th Dist. Certiorari denied. 

No. 16–233. Morriss v. BNSF Railway Co. C. A. 8th Cir. 
Certiorari denied. Reported below: 817 F. 3d 1104. 

No. 16–247. Stibal et al. v. Alexander. Sup. Ct. Idaho. 
Certiorari denied. Reported below: 161 Idaho 253, 385 P. 3d 431. 

No. 16–270. Edstrom et al. v. Anheuser-Busch Inbev SA/ 
NV et al. C. A. 9th Cir. Certiorari denied. Reported below: 
647 Fed. Appx. 733. 

No. 16–5001. Grier v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 619 Fed. Appx. 227. 

No. 16–5002. Hosby v. Garman, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–5004. Garrett v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 
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No. 16–5005. Guerra v. Texas. Ct. App. Tex., 5th Dist. 
Certiorari denied. 

No. 16–5006. Domingo Ceballo v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 632 Fed. Appx. 
604. 

No. 16–5007. Chavez-Suarez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 644 Fed. Appx. 289. 

No. 16–5008. Clinkscale v. Schweitzer, Warden. C. A. 
6th Cir. Certiorari denied. Reported below: 645 Fed. Appx. 347. 

No. 16–5010. Marshall v. Waller et al. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5011. Mariano v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 636 Fed. Appx. 532. 

No. 16–5012. Leavitt v. Sandie, Acting Warden, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 16–5013. Obeng-Amponsah v. Chase Home Finance, 
LLC, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 624 Fed. Appx. 459. 

No. 16–5014. Osier v. Pringle, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 16–5015. Mendez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 643 Fed. Appx. 418. 

No. 16–5017. McNeal v. United States; and 
No. 16–5018. Stoddard v. United States. C. A. 4th Cir. 

Certiorari denied. Reported below: 818 F. 3d 141. 

No. 16–5019. McClam v. Lake City Fitness Center, fka 
IH3 Wellness Center, et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 635 Fed. Appx. 137. 

No. 16–5020. Robinson v. Kansas. Sup. Ct. Kan. Certio-
rari denied. Reported below: 303 Kan. 11, 363 P. 3d 875. 

No. 16–5021. Stewart v. Texas. C. A. 5th Cir. Certiorari 
denied. Reported below: 648 Fed. Appx. 478. 
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No. 16–5022. Neel v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 187 So. 3d 1237. 

No. 16–5023. Brooks v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 988. 

No. 16–5024. Adigun v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 16–5025. Bowser v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 16–5026. Johnson v. Rupert et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 647 Fed. Appx. 407. 

No. 16–5027. Mazzei v. Fisher, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–5028. Johnson v. Jones, Secretary, Florida De-
partment of Corrections. Sup. Ct. Fla. Certiorari denied. 

No. 16–5029. Rodriguez v. Thomas, Warden, et al. C. A. 
3d Cir. Certiorari denied. Reported below: 645 Fed. Appx. 110. 

No. 16–5031. Wright v. Chatman, Warden. Sup. Ct. Ga. 
Certiorari denied. 

No. 16–5032. Widi v. Dolbier et al. C. A. 1st Cir. Certio-
rari denied. 

No. 16–5033. Tuffa et al. v. Flight Services & Systems, 
Inc. C. A. 10th Cir. Certiorari denied. Reported below: 644 
Fed. Appx. 853. 

No. 16–5034. Schottenbauer v. Ryan, Director, Arizona 
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied. 

No. 16–5035. Rodriguez v. Connecticut. App. Ct. Conn. 
Certiorari denied. Reported below: 163 Conn. App. 262, 135 
A. 3d 740. 

No. 16–5037. Moskonvian v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5038. Lopes Orellana v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 646 Fed. Appx. 559. 
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No. 16–5039. Miller v. Jones, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 16–5040. Credico v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 646 Fed. Appx. 248. 

No. 16–5041. Keaton v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5042. Wallgren v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 16–5043. Wester v. Butler, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 16–5044. Berry v. Illinois. App. Ct. Ill., 3d Dist. Cer-
tiorari denied. Reported below: 2015 IL App (3d) 140050–U. 

No. 16–5045. Adkins v. Lee, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–5047. Carlin v. Bezos et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 649 Fed. Appx. 181. 

No. 16–5049. Jones v. Garman, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–5050. Lunsford v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 643 Fed. Appx. 249. 

No. 16–5052. Villagran v. McDowell, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–5053. Collazo v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 818 F. 3d 247. 

No. 16–5056. Paden v. Cartledge, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 635 Fed. Appx. 113. 

No. 16–5057. Williams v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5058. Thomas v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 818 F. 3d 1230. 
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No. 16–5059. Ahart v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 88 Mass. App. 1114, 40 N. E. 
3d 1057. 

No. 16–5060. Loiseau v. Pixley, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 634 Fed. Appx. 940. 

No. 16–5061. Ciotta v. Brazelton, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–5062. Carson v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 16–5063. McCray v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 16–5064. Parker v. Lane, Superintendent, State Cor-
rectional Institution at Fayette. C. A. 3d Cir. Certio-
rari denied. 

No. 16–5065. Johnson v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 791 F. 3d 127. 

No. 16–5066. Nelson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 631 Fed. Appx. 237. 

No. 16–5067. Endacott v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 16–5068. Javier Pedraza v. Texas. Ct. App. Tex., 7th 
Dist. Certiorari denied. 

No. 16–5069. Moan v. Wise. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 183 So. 3d 364. 

No. 16–5070. Collazo v. Mount Airy #1, LLC. Commw. Ct. 
Pa. Certiorari denied. Reported below: 122 A. 3d 1200. 

No. 16–5071. Cox v. Hall, Warden. C. A. 11th Cir. Certio-
rari denied. 

No. 16–5072. Marchbanks v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 631 Fed. Appx. 386. 

No. 16–5073. Del Castillo-Barron v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 817 F. 3d 479. 
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No. 16–5076. Nelson v. New York. Ct. App. N. Y. Certio-
rari denied. Reported below: 27 N. Y. 3d 361, 53 N. E. 3d 691. 

No. 16–5077. Cruz-Mendez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 811 F. 3d 1172. 

No. 16–5078. Narez-Garcia v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 819 F. 3d 146. 

No. 16–5079. Morse v. ResCap Borrower Claims Trust. 
C. A. 2d Cir. Certiorari denied. Reported below: 628 Fed. 
Appx. 63. 

No. 16–5080. Patulski v. Thompson, Personal Repre-
sentative for the Estate of Patulski. Ct. App. Mich. Cer-
tiorari denied. 

No. 16–5081. Edelin v. United States; and 
No. 16–5125. Edelin v. United States. C. A. D. C. Cir. 

Certiorari denied. Reported below: 791 F. 3d 127. 

No. 16–5082. Ducksworth v. Mississippi. Sup. Ct. Miss. 
Certiorari denied. Reported below: 188 So. 3d 575. 

No. 16–5083. Dorsey v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 171 So. 3d 735. 

No. 16–5084. Claudio v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–5085. Cabrera v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 635 Fed. Appx. 801. 

No. 16–5086. Jones v. Minnesota. Ct. App. Minn. Certio-
rari denied. 

No. 16–5087. James v. Louisiana. Ct. App. La., 1st Cir. 
Certiorari denied. Reported below: 2014–1590 (La. App. 1 Cir. 
4/24/15). 

No. 16–5088. Johnson v. Apple, Inc., et al. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5089. Ramos v. United States; and 
No. 16–5090. Ramos v. United States. C. A. 8th Cir. Cer-

tiorari denied. Reported below: 814 F. 3d 910. 
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No. 16–5091. Sammour v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 816 F. 3d 1328. 

No. 16–5092. Gallardo-Medina v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 633 Fed. Appx. 490. 

No. 16–5093. Gresham v. Gidley. C. A. 6th Cir. Certio-
rari denied. 

No. 16–5094. Green v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–5095. Hunt v. Warner. C. A. 9th Cir. Certiorari 
denied. 

No. 16–5096. Bohning v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5097. Thompson v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–5098. Warner v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 638 Fed. Appx. 961. 

No. 16–5100. Abe v. Michigan State University Board of 
Trustees. C. A. 6th Cir. Certiorari denied. 

No. 16–5101. Whindleton v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 797 F. 3d 105. 

No. 16–5102. Boddie v. Prisley. C. A. 6th Cir. Certiorari 
denied. 

No. 16–5104. Ivey v. New York State Higher Education 
Services Corporation et al. C. A. 2d Cir. Certiorari denied. 

No. 16–5105. Marcelino Castro v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 642 Fed. Appx. 484. 

No. 16–5106. Chelberg v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 652 Fed. Appx. 536. 

No. 16–5107. Henderson v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 178 So. 3d 408. 
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No. 16–5108. A. F. v. Florida Department of Children 
and Families et al. Dist. Ct. App. Fla., 3d Dist. Certiorari 
denied. Reported below: 182 So. 3d 653. 

No. 16–5109. Hudson v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 158 So. 3d 567. 

No. 16–5110. Harrell v. Foster, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 16–5111. Curran v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 638 Fed. Appx. 149. 

No. 16–5112. Johnson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 633 Fed. Appx. 240. 

No. 16–5113. Linderman v. Lackner, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–5114. Jones v. Baca, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–5115. Martinez v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5116. Rojas-Diaz v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 643 Fed. Appx. 279. 

No. 16–5117. Taylor v. Brooks et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 627 Fed. Appx. 206. 

No. 16–5118. Tejada v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. Reported below: 133 App. Div. 
3d 799, 19 N. Y. S. 3d 178. 

No. 16–5119. Beverly v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–5120. Kelsey v. Bailey, Chief Judge of the Little 
River Band of Ottawa Indians Tribal Court. C. A. 6th Cir. 
Certiorari denied. Reported below: 809 F. 3d 849. 

No. 16–5121. Arterberry v. Lizarraga, Warden. C. A. 
9th Cir. Certiorari denied. 
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No. 16–5122. Banner v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2015 IL App (1st) 132974–U. 

No. 16–5123. Al-Saady v. Jackson, Acting Warden. C. A. 
6th Cir. Certiorari denied. 

No. 16–5126. McCoy v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 16–5127. Poindexter v. Clarke, Director, Virginia 
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 608 Fed. Appx. 163. 

No. 16–5128. Pittman v. Pennsylvania General Assembly 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 642 
Fed. Appx. 87. 

No. 16–5129. Patel v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 651 Fed. Appx. 468. 

No. 16–5130. Prophet v. Ballard, Warden. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 16–5131. James v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 150 So. 3d 864. 

No. 16–5133. Udoh v. Minnesota. Ct. App. Minn. Certio-
rari denied. 

No. 16–5134. Latimer et al. v. City of Charlotte, North 
Carolina. C. A. 4th Cir. Certiorari denied. Reported below: 
642 Fed. Appx. 269. 

No. 16–5136. Quevedo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 633 Fed. Appx. 653. 

No. 16–5138. Ambert v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5139. Frederick v. Texas. Ct. App. Tex., 4th Dist. 
Certiorari denied. 

No. 16–5140. Hopkins v. JPMorgan Chase Bank, N. A., 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 620 
Fed. Appx. 880. 
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No. 16–5141. Haipe v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 769 F. 3d 1189. 

No. 16–5143. Thrasher-Starobin v. Starobin. Sup. Ct. Ga. 
Certiorari denied. Reported below: 299 Ga. 12, 785 S. E. 2d 302. 

No. 16–5144. Thetford v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 806 F. 3d 442. 

No. 16–5145. Williams, aka Stewart v. Pennsylvania De-
partment of Corrections et al. Commw. Ct. Pa. Certio-
rari denied. 

No. 16–5146. Grissom v. Kelley, Director, Arkansas De-
partment of Correction. Sup. Ct. Ark. Certiorari denied. 
Reported below: 2015 Ark. 449, 476 S. W. 3d 160. 

No. 16–5147. Gray v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 619 Fed. Appx. 233. 

No. 16–5148. Frazier v. Reynolds. C. A. 11th Cir. Certio-
rari denied. 

No. 16–5149. Rondan v. Los Angeles County Department 
of Children and Family Services. C. A. 9th Cir. Certio-
rari denied. 

No. 16–5150. Roman v. Bank of New York Mellon et al. 
Super. Ct. Pa. Certiorari denied. Reported below: 122 A. 3d 
1121. 

No. 16–5152. Anderson v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2015 IL App (1st) 131143–U. 

No. 16–5153. Georgiadis v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 819 F. 3d 4. 

No. 16–5154. Vargas-De Jesus v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 813 F. 3d 414. 

No. 16–5155. Keitt v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 647 Fed. Appx. 157. 

No. 16–5156. Lewis v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 636 Fed. Appx. 749. 
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No. 16–5157. Maguire v. Amsberry. C. A. 9th Cir. Certio-
rari denied. 

No. 16–5158. Jackson v. Germeraad. C. A. 7th Cir. Certio-
rari denied. 

No. 16–5159. Bill v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 16–5160. Pfefferle v. New Jersey. Super. Ct. N. J., 
App. Div. Certiorari denied. 

No. 16–5161. Ramirez-Figueroa v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 642 Fed. Appx. 488. 

No. 16–5162. Shew v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 644 Fed. Appx. 234. 

No. 16–5165. Velez-Luciano v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 814 F. 3d 553. 

No. 16–5166. Thomas v. Olens, Attorney General of 
Georgia, et al. Sup. Ct. Ga. Certiorari denied. 

No. 16–5167. Triplett v. LeBlanc, Secretary, Louisiana 
Department of Public Safety and Corrections, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 642 Fed. 
Appx. 457. 

No. 16–5168. Werntz v. California. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 16–5169. Yarbourgh v. Michigan. Ct. App. Mich. Cer-
tiorari denied. 

No. 16–5170. Robinson v. Georgia Department of Human 
Services. Ct. App. Ga. Certiorari denied. 

No. 16–5171. Rainey v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–5172. Lurz v. Illinois; and TineyBey v. Illinois. 
Sup. Ct. Ill. Certiorari denied. 

No. 16–5175. Fowler v. McGinley, Acting Superintend-
ent, State Correctional Institution at Coal Township, 
et al. C. A. 3d Cir. Certiorari denied. 



886 OCTOBER TERM, 2016 

October 3, 2016 580 U. S. 

No. 16–5176. Smith v. King’s Daughters and Sons Home. 
Ct. App. Tenn. Certiorari denied. 

No. 16–5177. Johnson v. Palmetto Citizens Federal 
Credit Union. C. A. 4th Cir. Certiorari denied. Reported 
below: 622 Fed. Appx. 302. 

No. 16–5178. Lopez-Gomez v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 313. 

No. 16–5180. Jones v. California. Ct. App. Cal., 2d App. 
Dist., Div. 1. Certiorari denied. 

No. 16–5181. Marceleno v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 819 F. 3d 1267. 

No. 16–5182. Knecht v. Law Ofces of Chet Eliot Wein-
baum, P. A., et al. Dist. Ct. App. Fla., 4th Dist. Certiorari 
denied. Reported below: 191 So. 3d 474. 

No. 16–5184. Romans v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 823 F. 3d 299. 

No. 16–5185. Smith v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 643 Fed. Appx. 500. 

No. 16–5187. Hall v. Sepanek, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5188. Pineda Gomez v. Ducart, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–5189. Basic v. Steck, Acting United States Mar-
shal for the Eastern District of Kentucky. C. A. 6th Cir. 
Certiorari denied. Reported below: 819 F. 3d 897. 

No. 16–5190. Boston v. McGinley, Acting Superintend-
ent, State Correctional Institution at Coal Township, 
et al. C. A. 3d Cir. Certiorari denied. 

No. 16–5191. Gray v. United States. Ct. App. D. C. Cer-
tiorari denied. 

No. 16–5192. Hull v. California. Ct. App. Cal., 2d App. 
Dist., Div. 2. Certiorari denied. 
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No. 16–5193. Shelton v. Mapes, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 821 F. 3d 941. 

No. 16–5194. Grifn v. Alfaro, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–5195. Netherton v. Parnell, Superintendent, 
Washington Corrections Center for Women. C. A. 9th Cir. 
Certiorari denied. Reported below: 642 Fed. Appx. 687. 

No. 16–5196. Rivera v. Illinois. Sup. Ct. Ill. Certiorari 
denied. 

No. 16–5197. Alvarez v. Davey, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 628 Fed. Appx. 533. 

No. 16–5198. Armstrong v. Andrews et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 705. 

No. 16–5199. Cristobal v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 633 Fed. Appx. 653. 

No. 16–5200. Jackson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–5201. Ogunleye v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 343. 

No. 16–5202. Johnson v. United States District Court 
for the Northern District of California. C. A. 9th Cir. 
Certiorari denied. 

No. 16–5204. Orjuela v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 638 Fed. Appx. 9. 

No. 16–5205. Murray v. Ferguson, Superintendent, 
State Correctional Institution at Benner, et al. C. A. 
3d Cir. Certiorari denied. 

No. 16–5206. Capalbo, as Personal Representative of 
Cosentino and Guardian ad Litem for D. B. et al., et al. 
v. Kurtz et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 624 Fed. Appx. 538. 

No. 16–5207. Rhodes v. Gordon et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 616 Fed. Appx. 358. 
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No. 16–5208. Payne v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 16–5209. Popal v. Slovis. C. A. 2d Cir. Certiorari de-
nied. Reported below: 646 Fed. Appx. 35. 

No. 16–5210. Brown v. Harris, Attorney General of Cal-
ifornia, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 650 Fed. Appx. 434. 

No. 16–5211. Berrios-Bonilla v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 822 F. 3d 25. 

No. 16–5212. Flores v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–5214. Barnes v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 635 Fed. Appx. 110. 

No. 16–5216. Rowe v. Goldsboro Wayne Transportation 
Authority. C. A. 4th Cir. Certiorari denied. Reported below: 
628 Fed. Appx. 183. 

No. 16–5217. Reynolds v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–5218. Shamsud-Din v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 16–5219. Rogers v. North Carolina. C. A. 4th Cir. 
Certiorari denied. Reported below: 623 Fed. Appx. 126. 

No. 16–5220. Robinson v. Outlaw, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 16–5221. Rollins v. Willett et al. C. A. 7th Cir. 
Certiorari denied. 

No. 16–5222. Redding v. New York. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 132 
App. Div. 3d 700, 17 N. Y. S. 3d 495. 

No. 16–5223. Scott v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 637 Fed. Appx. 10. 
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No. 16–5224. Moore v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5226. Tapia-Osorio v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 343. 

No. 16–5227. Burgess v. Spearman, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–5228. Anekwu v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 16–5231. Day v. United States District Court for 
the Eastern District of Virginia. C. A. 4th Cir. Certiorari 
denied. Reported below: 643 Fed. Appx. 247. 

No. 16–5233. Boots v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 816 F. 3d 971. 

No. 16–5234. Johnson v. Louisiana. 39th Jud. Dist. Ct. La., 
Red River Parish. Certiorari denied. 

No. 16–5236. Butler v. Gordy, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 16–5237. Chang, aka Sung Bum Chang v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 633 
Fed. Appx. 601. 

No. 16–5238. Smith v. Pszczolkowski, Warden. Sup. Ct. 
App. W. Va. Certiorari denied. 

No. 16–5239. Barker v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 820 F. 3d 167. 

No. 16–5242. Richards v. Mitcheff et al. C. A. 7th Cir. 
Certiorari denied. 

No. 16–5243. Lawler v. Chatman, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 631 Fed. Appx. 905. 

No. 16–5244. Kimbrell v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 16–5245. Salvador Rodriguez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 647 Fed. Appx. 436. 
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No. 16–5246. Olguin-Cardenas v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 646 Fed. Appx. 347. 

No. 16–5248. Webster v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 820 F. 3d 944. 

No. 16–5249. Valentin v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–5251. Ongaga v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 820 F. 3d 152. 

No. 16–5252. Bucci v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 809 F. 3d 23. 

No. 16–5253. Grim v. Fisher, Commissioner, Mississippi 
Department of Corrections, et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 816 F. 3d 296. 

No. 16–5254. Rahman v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 16–5255. McDonald v. California. Sup. Ct. Cal. Cer-
tiorari denied. 

No. 16–5256. Campbell v. Tennessee. Ct. Crim. App. 
Tenn. Certiorari denied. 

No. 16–5257. Felton v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 87 Mass. App. 1134, 33 N. E. 
3d 1267. 

No. 16–5258. Howard v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 639 Fed. Appx. 686. 

No. 16–5260. Gilmore v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 650 Fed. Appx. 317. 

No. 16–5262. Ferguson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5263. Ragland v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. 

No. 16–5264. Garcia-Melendres v. United States (Re-
ported below: 643 Fed. Appx. 407); Perez-Gaona v. United 
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States (645 Fed. Appx. 335); Ramos-Marron v. United States 
(646 Fed. Appx. 354); Sanchez-Alba v. United States (645 Fed. 
Appx. 337); Santacruz-Hernandez v. United States (645 Fed. 
Appx. 336); Silva-Mendoza v. United States (646 Fed. Appx. 
339); Tamez-Toscano v. United States (646 Fed. Appx. 353); 
and Tapia-Osorio v. United States (646 Fed. Appx. 343). C. A. 
5th Cir. Certiorari denied. 

No. 16–5265. Arizmendi-Hernandez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 643 Fed. 
Appx. 459. 

No. 16–5266. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. 

No. 16–5267. Pierce v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 643 Fed. Appx. 500. 

No. 16–5269. Odoms v. Nevada Board of State Prison 
Commissioners et al. C. A. 9th Cir. Certiorari denied. 

No. 16–5270. Lloyd v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 645 Fed. Appx. 273. 

No. 16–5271. Long v. Barrett, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5272. Larry v. Gidley, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5273. Kelly v. Ambroski et al. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5274. Buitron v. Cross, Warden, et al. C. A. 7th 
Cir. Certiorari denied. Reported below: 651 Fed. Appx. 526. 

No. 16–5275. Alexander v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 222 So. 3d 381. 

No. 16–5276. Damond v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. 

No. 16–5277. Smith v. Bagley, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 642 Fed. Appx. 579. 

No. 16–5279. Aphayavong v. California. Sup. Ct. Cal. 
Certiorari denied. 
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No. 16–5280. Crespo v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 16–5281. Roebuck v. Supreme Court of Mississippi. 
Sup. Ct. Miss. Certiorari denied. 

No. 16–5282. Reynolds v. Bartell, Sheriff, Williams-
burg County, South Carolina, et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 645 Fed. Appx. 241. 

No. 16–5283. Robinson v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 141 A. 3d 598. 

No. 16–5285. Brown v. Williams et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 644 Fed. Appx. 117. 

No. 16–5286. Bolar v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–5287. Bradford v. Bolles et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 645 Fed. Appx. 157. 

No. 16–5289. Thompson v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. 

No. 16–5290. Adetiloye v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 623 Fed. Appx. 825. 

No. 16–5291. Almeida v. Marchilli, Superintendent, 
North Central Correctional Institution at Gardner. 
C. A. 1st Cir. Certiorari denied. 

No. 16–5292. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 639 Fed. Appx. 176. 

No. 16–5293. Andre J. v. Sarah R. et al. App. Ct. Ill., 
2d Dist. Certiorari denied. Reported below: 2016 IL App (2d) 
150762–U. 

No. 16–5297. Coleman v. Carrieon et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 377. 

No. 16–5298. Iverson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 818 F. 3d 1015. 
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No. 16–5299. Geddie v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 644 Fed. Appx. 256. 

No. 16–5300. Gonzalez v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 297. 

No. 16–5301. Gomez v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–5303. Hernandez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 715. 

No. 16–5305. Jesus F. v. Washoe County Department of 
Social Services. Sup. Ct. Nev. Certiorari denied. Reported 
below: 132 Nev. 209, 371 P. 3d 995. 

No. 16–5306. Muhammad v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 819 F. 3d 1056. 

No. 16–5309. Messer v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 16–5310. Jordan v. Louisiana. Ct. App. La., 1st Cir. 
Certiorari denied. Reported below: 2014–1083 (La. App. 1 Cir. 
3/6/15). 

No. 16–5311. Matthews v. Cohen, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 633 Fed. Appx. 593. 

No. 16–5315. Chaudhry v. Target Corp. C. A. 2d Cir. 
Certiorari denied. Reported below: 632 Fed. Appx. 38. 

No. 16–5316. Taylor v. Amason et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 646 Fed. Appx. 334. 

No. 16–5317. Guadalupe Vargas v. United States (Re-
ported below: 645 Fed. Appx. 332); Maldonado v. United 
States (645 Fed. Appx. 322); Hernandez-Lara v. United 
States (653 Fed. Appx. 280); Hargrove v. United States (667 
Fed. Appx. 111); Rodriguez-Gonzalez v. United States (653 
Fed. Appx. 284); Alberto Olivares v. United States (667 Fed. 
Appx. 112); Gonzalez v. United States (667 Fed. Appx. 117); 
and Stojentin v. United States (653 Fed. Appx. 284). C. A. 
5th Cir. Certiorari denied. 

No. 16–5318. James v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 810 F. 3d 674. 
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No. 16–5319. Niera v. Cash, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–5320. Pannell v. Neal, Superintendent, Indiana 
State Prison. C. A. 7th Cir. Certiorari denied. 

No. 16–5321. Monjaras-Pichardo v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 628 Fed. Appx. 259. 

No. 16–5322. Nwamah v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 16–5323. Morales-Colon v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 16–5324. Moses v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 16–5325. Decatur v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2015 IL App (1st) 130231, 45 
N. E. 3d 1118. 

No. 16–5326. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 641 Fed. Appx. 279. 

No. 16–5327. Judy v. Wilson, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 634 Fed. Appx. 391. 

No. 16–5328. Volpentesta v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 16–5329. Williams v. California. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. 

No. 16–5330. Warren v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 820 F. 3d 406. 

No. 16–5331. Williams v. Baker, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 16–5332. Pattee v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 820 F. 3d 496. 

No. 16–5333. Patterson v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 
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No. 16–5334. Norington v. Sevier, Superintendent, 
Westville Correctional Facility. C. A. 7th Cir. Certio-
rari denied. 

No. 16–5335. Crockett v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 2015 IL App (3d) 130761–U. 

No. 16–5336. Smith v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 629 Fed. Appx. 135. 

No. 16–5338. Cartman, aka Vincent v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 607 Fed. 
Appx. 888. 

No. 16–5340. Davis v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 16–5341. Andrews v. California. Ct. App. Cal., 2d 
App. Dist., Div. 8. Certiorari denied. 

No. 16–5343. Davies v. Allen et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 626 Fed. Appx. 728. 

No. 16–5344. Goudeau v. Arizona. Sup. Ct. Ariz. Certio-
rari denied. Reported below: 239 Ariz. 421, 372 P. 3d 945. 

No. 16–5345. Garry v. American Standard Trane, Inc., 
et al. App. Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari 
denied. 

No. 16–5346. Gummo Bear v. Washington et al. Ct. App. 
Wash. Certiorari denied. Reported below: 187 Wash. App. 1035. 

No. 16–5347. George v. Soto, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–5348. Hare v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 820 F. 3d 93. 

No. 16–5349. Godfrey v. Lynch, Attorney General. 
C. A. 8th Cir. Certiorari denied. Reported below: 811 F. 3d 
1013. 

No. 16–5352. Jiau v. United States District Court for 
the Southern District of New York. C. A. 2d Cir. Certio-
rari denied. 
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No. 16–5353. Lagrone v. Wisconsin. Sup. Ct. Wis. Certio-
rari denied. Reported below: 2016 WI 26, 368 Wis. 2d 1, 878 
N. W. 2d 636. 

No. 16–5354. Meaux v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 648 Fed. Appx. 409. 

No. 16–5355. Pujols v. Pash, Warden. C. A. 8th Cir. Cer-
tiorari denied. 

No. 16–5356. Barraza-Mena, aka Mena-Barraza v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 647 
Fed. Appx. 319. 

No. 16–5357. Munt v. Minnesota. Sup. Ct. Minn. Certio-
rari denied. Reported below: 880 N. W. 2d 379. 

No. 16–5358. Kendrick v. Jones, Secretary, Florida De-
partment of Corrections. Sup. Ct. Fla. Certiorari denied. 

No. 16–5359. Johnson v. California. Ct. App. Cal., 1st App. 
Dist., Div. 3. Certiorari denied. 

No. 16–5360. Jackson v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 16–5361. Escobar v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 632 Fed. Appx. 425. 

No. 16–5362. Estrada v. Healey et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 335. 

No. 16–5363. Dubon-Valenzuela v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 639 Fed. Appx. 247. 

No. 16–5365. Smith v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 642 Fed. Appx. 655. 

No. 16–5366. Rigal v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 632 Fed. Appx. 608. 

No. 16–5367. Petersen-Beard v. Kansas. Sup. Ct. Kan. 
Certiorari denied. Reported below: 304 Kan. 192, 377 P. 3d 1127. 

No. 16–5368. Asghedom v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 830. 
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No. 16–5369. Austin v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 190 So. 3d 643. 

No. 16–5372. Pulido Sanchez v. Frauenheim, Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 16–5374. Lloyd v. Louisiana. Ct. App. La., 2d Cir. 
Certiorari denied. Reported below: 48,914 (La. App. 2 Cir. 
1/14/15), 161 So. 3d 879. 

No. 16–5375. Petrucelli v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 16–5376. Lewis v. City of Romulus, Michigan, et al. 
C. A. 6th Cir. Certiorari denied. 

No. 16–5377. Jackson v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 2015 IL App (4th) 140036–U. 

No. 16–5378. Pritchett v. Myrick, Superintendent, Two 
Rivers Correctional Institution. C. A. 9th Cir. Certiorari 
denied. Reported below: 621 Fed. Appx. 489. 

No. 16–5380. Grifth v. New York. App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. 

No. 16–5381. Hendricks v. Davis, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 16–5382. Rios Sandoval v. United States. C. A. 4th 
Cir. Certiorari denied. 

No. 16–5383. Smith v. Steward, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5384. Brecheen v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 16–5385. Allmon v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–5386. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 636 Fed. Appx. 514. 

No. 16–5387. Aquil v. Butler, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 16–5388. Bruce v. Clarke, Director, Virginia De-
partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 16–5391. Hentz v. Oregon et al. Sup. Ct. Ore. Cer-
tiorari denied. 

No. 16–5392. Fouts v. Colorado. Dist. Ct. Colo., Weld 
County. Certiorari denied. 

No. 16–5395. Rochela v. United States; and 
No. 16–5563. Valdes Diaz v. United States. C. A. 11th 

Cir. Certiorari denied. Reported below: 636 Fed. Appx. 1000. 

No. 16–5396. Rainey v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–5397. Sims v. Kemp, Warden, et al. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5398. Sanchez v. Bryant, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 652 Fed. Appx. 599. 

No. 16–5399. Bey, aka Sealey v. Kyplinski, Superintend-
ent, Virginia Peninsula Regional Jail. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 649 Fed. Appx. 301. 

No. 16–5401. Carloss v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 818 F. 3d 988. 

No. 16–5402. Hairston v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 133 A. 3d 74. 

No. 16–5403. Alonso Rodriguez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 647 Fed. Appx. 435. 

No. 16–5404. Robinson v. Purcell Construction Corp. 
C. A. 2d Cir. Certiorari denied. Reported below: 647 Fed. 
Appx. 29. 

No. 16–5406. Slocum v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 294. 

No. 16–5411. Taylor v. United States. C. A. 7th Cir. Cer-
tiorari denied. 

No. 16–5413. Wilson v. United States. C. A. 8th Cir. Cer-
tiorari denied. 
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No. 16–5414. Huy Chi Luong v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 642 Fed. Appx. 694. 

No. 16–5415. Nastri v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 647 Fed. Appx. 51. 

No. 16–5416. Olarte-Rojas v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 820 F. 3d 798. 

No. 16–5417. Mitchell et al. v. Massachusetts; and 
No. 16–5435. Ortiz v. Massachusetts. App. Ct. Mass. 

Certiorari denied. Reported below: 89 Mass. App. 13, 45 N. E. 
3d 111. 

No. 16–5421. Basaldua v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 16–5424. Carlos Rivas v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 649 Fed. Appx. 761. 

No. 16–5426. West v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 626 Fed. Appx. 49. 

No. 16–5430. Cabrera v. Santa Clara County, Califor-
nia. App. Div., Super. Ct. Cal., County of Santa Clara. Certio-
rari denied. 

No. 16–5431. Wessels v. Peery, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 635 Fed. Appx. 367. 

No. 16–5432. Ashe v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 634 Fed. Appx. 397. 

No. 16–5434. Bell v. Florida Highway Patrol et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 589 Fed. 
Appx. 473. 

No. 16–5436. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 645 Fed. Appx. 954. 

No. 16–5437. Evangelou v. District of Columbia et al. 
C. A. D. C. Cir. Certiorari denied. Reported below: 639 Fed. 
Appx. 1. 

No. 16–5438. Lister v. Washington. Ct. App. Wash. Cer-
tiorari denied. Reported below: 189 Wash. App. 1040. 
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No. 16–5439. Camara v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5440. Dalalli v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 651 Fed. Appx. 389. 

No. 16–5443. Speck-Edgmon v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 647 Fed. Appx. 380. 

No. 16–5445. Jenkins v. Atkinson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 229. 

No. 16–5447. Ward v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 648 Fed. Appx. 238. 

No. 16–5448. Workman v. Blades, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 645 Fed. Appx. 542. 

No. 16–5449. Joyner v. Jones, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 16–5450. Wolf v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 650 Fed. Appx. 556. 

No. 16–5451. Vann v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 190 So. 3d 73. 

No. 16–5452. Clifton v. Wenerowicz, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 16–5453. Brown v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 896. 

No. 16–5456. Branthafer v. Garman, Superintendent, 
State Correctional Institution at Rockview, et al. C. A. 
3d Cir. Certiorari denied. 

No. 16–5457. Carpenter v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 397. 

No. 16–5460. Lain v. Nebraska. Ct. App. Neb. Certio-
rari denied. Reported below: 23 Neb. App. 839, 875 N. W. 2d 919. 

No. 16–5462. Climmons-Johnson v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 619 Fed. Appx. 406. 
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No. 16–5463. Courtney v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 816 F. 3d 681. 

No. 16–5464. Alana v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 16–5467. Figuereo-Mejia v. Virginia. Sup. Ct. Va. 
Certiorari denied. 

No. 16–5472. Bartz v. Minnesota. Ct. App. Minn. Certio-
rari denied. 

No. 16–5473. Hall v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 629 Fed. Appx. 504. 

No. 16–5476. Bonilla v. Louisiana. Ct. App. La., 5th Cir. 
Certiorari denied. Reported below: 15–529 (La. App. 5 Cir. 
2/24/16), 186 So. 3d 1242. 

No. 16–5478. King v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 642 Fed. Appx. 172. 

No. 16–5480. Yuriar v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 650 Fed. Appx. 411. 

No. 16–5481. Jimenez-Ramirez v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 16–5485. Duenas et al. v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 817 F. 3d 339. 

No. 16–5487. Contreras v. California. Sup. Ct. Cal. Cer-
tiorari denied. 

No. 16–5490. Stover v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 808 F. 3d 991. 

No. 16– 5491. Lewis v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5492. Maier v. Pall et al. C. A. 3d Cir. Certio-
rari denied. 

No. 16–5493. Mitcham v. Arizona. Ct. App. Ariz. Certio-
rari denied. 

No. 16–5494. Vasquez Perez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 639 Fed. Appx. 428. 
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No. 16–5495. Parker v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–5496. McCauley v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 639 Fed. Appx. 205. 

No. 16–5499. Cruz-Martinez v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 828 F. 3d 451. 

No. 16–5500. Colon DeJesus v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 831 F. 3d 39. 

No. 16–5502. Brown v. Top Guard. C. A. 4th Cir. Certio-
rari denied. Reported below: 630 Fed. Appx. 201. 

No. 16–5506. Murray v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 821 F. 3d 386. 

No. 16–5508. Nave v. United States. C. A. 2d Cir. Certio-
rari denied. 

No. 16–5510. Moore v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 636 Fed. Appx. 882. 

No. 16–5516. Rosario v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 640 Fed. Appx. 18. 

No. 16–5517. Afolabi v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 16–5519. Brown v. Texas. Ct. App. Tex., 1st Dist. Cer-
tiorari denied. 

No. 16–5521. Butcher v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5524. Dieguez v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 633 Fed. Appx. 106. 

No. 16–5525. Petrovic v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–5526. Osborne v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. 

No. 16–5532. Crawford v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 132 A. 3d 172. 
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No. 16–5537. Colbert v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 125 A. 3d 326. 

No. 16–5541. Sixing Liu v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 16–5542. Modrall v. Biggs. C. A. D. C. Cir. Certiorari 
denied. Reported below: 653 Fed. Appx. 766. 

No. 16–5543. Joseph v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 626 Fed. Appx. 893. 

No. 16–5544. Mitchell v. United States. Ct. App. D. C. 
Certiorari denied. 

No. 16–5545. Mason v. Eckstein, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 16–5546. Rae v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 645 Fed. Appx. 376. 

No. 16–5549. Coleman v. United States; and 
No. 16–5557. Brown v. United States. C. A. 7th Cir. Cer-

tiorari denied. Reported below: 822 F. 3d 966. 

No. 16–5552. Bulger v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 816 F. 3d 137. 

No. 16–5559. Goodwin v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–5562. Eannarino v. Texas. Ct. App. Tex., 4th Dist. 
Certiorari denied. 

No. 16–5564. Flores v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 639 Fed. Appx. 280. 

No. 16–5565. Green v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 647 Fed. Appx. 507. 

No. 16– 5567. Hernandez-Becerra v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 636 Fed. 
Appx. 943. 

No. 16–5572. Jimenez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 649 Fed. Appx. 602. 
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No. 16–5576. Sayers v. Powell. C. A. 4th Cir. Certiorari 
denied. 

No. 16–5577. Smotherman v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5582. Degeare v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 16–5584. Villanueva v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 821 F. 3d 1226. 

No. 16–5585. Evans v. Pierce, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 16–5586. Petrovic v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 140 A. 3d 1225. 

No. 16–5587. Jenkins v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 649 Fed. Appx. 837. 

No. 16–5588. Oluigbo-Bernards v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 638 Fed. Appx. 
868. 

No. 16–5591. Morosco v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 822 F. 3d 1. 

No. 16–5593. McGee v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 821 F. 3d 644. 

No. 16–5594. Efthimiatos v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–5597. Lawrence v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 649 Fed. Appx. 599. 

No. 16–5601. Choeurn v. Massachusetts. Super. Ct. 
Mass., Middlesex County. Certiorari denied. 

No. 16–5602. Espinoza v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 651 Fed. Appx. 898. 

No. 16–5603. Thomas v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 16–5605. Puente v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 132. 
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No. 16–5606. Dubrule v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 822 F. 3d 866. 

No. 16–5607. Ware v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–5610. Randolph v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5612. Collum v. Utah. Ct. App. Utah. Certiorari 
denied. Reported below: 2015 UT App 229, 360 P. 3d 13. 

No. 16–5613. Stewart v. Colorado et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 593. 

No. 16–5615. Cordero v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 632 Fed. Appx. 121. 

No. 16–5616. Christian v. Mahan, Judge, United States 
District Court for the District of Nevada, Las Vegas. 
C. A. 9th Cir. Certiorari denied. 

No. 16–5618. Currie v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 633 Fed. Appx. 765. 

No. 16–5620. Coppola v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 16–5623. Wallace v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 842. 

No. 16–5624. Croteau v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 819 F. 3d 1293. 

No. 16–5625. Sanchez-Perez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 648 Fed. Appx. 445. 

No. 16–5630. Arthurs v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 846. 

No. 16–5637. Lopez Ramirez v. Jones, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–5638. Tarrats v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 639 Fed. Appx. 950. 
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No. 16–5641. Norwood v. Colvin, Acting Commissioner of 
Social Security. C. A. 7th Cir. Certiorari denied. Reported 
below: 653 Fed. Appx. 468. 

No. 16–5642. Medina v. Archuleta, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 651 Fed. Appx. 
782. 

No. 16–5645. Jackson v. Shartle, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–5648. Church v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 823 F. 3d 351. 

No. 16–5649. Adenuga v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 653 Fed. Appx. 803. 

No. 16–5650. Barbee v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 641 Fed. Appx. 671. 

No. 16–5651. Cerf v. United States. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 621 Fed. Appx. 651. 

No. 16–5654. Dees, aka Lee v. United States. C. A. 3d 
Cir. Certiorari denied. 

No. 16–5661. Reedy v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–5663. Jackson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 649 Fed. Appx. 355. 

No. 16–5666. Ruiz v. Harry, Superintendent, State Cor-
rectional Institution at Camp Hill, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–5670. Underwood v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 403. 

No. 16–5671. Sanchez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 653 Fed. Appx. 289. 

No. 16–5672. Riley v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 643 Fed. Appx. 291. 

No. 16–5675. Session v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 649 Fed. Appx. 821. 
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No. 16–5677. Waller v. Kelley, Director, Arkansas De-
partment of Correction. Sup. Ct. Ark. Certiorari denied. 
Reported below: 2016 Ark. 252, 493 S. W. 3d 757. 

No. 16–5679. VanderArk v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 2015 IL App (2d) 130790, 58 
N. E. 3d 1. 

No. 16–5683. Davis v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–5684. Lamott v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 831 F. 3d 1153. 

No. 16–5686. Pledge v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 821 F. 3d 1035. 

No. 16–5698. Martinez v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5705. McClees v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 651 Fed. Appx. 186. 

No. 16–5708. Trifu v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–5711. Twitty v. Gilbert, Superintendent, Staff-
ord Creek Corrections Center. C. A. 9th Cir. Certiorari 
denied. Reported below: 647 Fed. Appx. 828. 

No. 16–5712. Patton v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 651 Fed. Appx. 423. 

No. 16–5716. Davis v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 638 Fed. Appx. 295. 

No. 16–5720. Sanford v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 813 F. 3d 708. 

No. 16–5721. Owens v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 16–5722. McCoy v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 815 F. 3d 292. 

No. 16–5745. Dattilio v. United States. C. A. 6th Cir. 
Certiorari denied. 
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No. 16–5757. Young v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 15–1121. Neusoft Medical System Co., Ltd., et al. 
v. NeuIsys, LLC. Ct. App. N. C. Motion of North Carolina 
Association of Defense Attorneys for leave to fle brief as amicus 
curiae granted. Certiorari denied. Reported below: 242 N. C. 
App. 102, 774 S. E. 2d 851. 

No. 15–1218. Husqvarna Professional Products, Inc. v. 
New Hampshire. Sup. Ct. N. H. Motion of Outdoor Power 
Equipment Institute for leave to fle brief as amicus curiae 
granted. Certiorari denied. Reported below: 168 N. H. 460, 130 
A. 3d 1197. 

No. 15–1222. Ryan, Director, Arizona Department of 
Corrections v. McKinney. C. A. 9th Cir. Motion of respond-
ent for leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 813 F. 3d 798. 

No. 15–1311. Pro-Football, Inc. v. Blackhorse et al. 
C. A. 4th Cir. Certiorari before judgment denied. 

No. 15–1344. Martin v. National General Assurance Co. 
Sup. Ct. Del. Certiorari denied. Justice Alito took no part in 
the consideration or decision of this petition. Reported below: 
128 A. 3d 991. 

No. 15–1379. Jones, Secretary, Florida Department of 
Corrections v. Hardwick. C. A. 11th Cir. Motion of respond-
ent for leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 803 F. 3d 541. 

No. 15–1408. Masimo Corp. v. Ruhe et al. C. A. 9th Cir. 
Certiorari denied. Justice Alito took no part in the consid-
eration or decision of this petition. Reported below: 640 Fed. 
Appx. 685. 

No. 15–1411. Wetzel, Secretary, Pennsylvania Depart-
ment of Corrections, et al. v. Moore. C. A. 3d Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 640 Fed. Appx. 159. 

No. 15–1416. Chisholm et al. v. Two Unnamed Petition-
ers et al. Sup. Ct. Wis. Motion of Center for Media and De-
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mocracy et al. for leave to fle brief as amici curiae granted. 
Certiorari denied. Reported below: 2015 WI 85, 363 Wis. 2d 1, 
866 N. W. 2d 165. 

No. 15–1421. Walsh v. United States et al. C. A. 3d Cir. 
Certiorari denied. Justice Kagan took no part in the consid-
eration or decision of this petition. Reported below: 639 Fed. 
Appx. 108. 

No. 15–1425. Rios v. PNC Mortgage, aka PNC Financial 
Services Group, Inc., et al. Ct. App. Mich. Certiorari de-
nied. Justice Alito took no part in the consideration or deci-
sion of this petition. 

No. 15–1429. Wiest et ux. v. Tyco Electronics Corp. 
C. A. 3d Cir. Certiorari denied. Justice Alito took no part in 
the consideration or decision of this petition. Reported below: 
812 F. 3d 319. 

No. 15–1446. Commil USA, LLC v. Cisco Systems, Inc. 
C. A. Fed. Cir. Certiorari denied. Justice Breyer took no 
part in the consideration or decision of this petition. Reported 
below: 813 F. 3d 994. 

No. 15–1499. MacDermid Printing Solutions, LLC v. E. I. 
du Pont de Nemours & Co. C. A. Fed. Cir. Certiorari denied. 
Justice Alito took no part in the consideration or decision of 
this petition. Reported below: 640 Fed. Appx. 982. 

No. 15–1505. Florida v. Rodriguez. Sup. Ct. Fla. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 187 So. 3d 841. 

No. 15–9158. Loach v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. Reported below: 135 A. 3d 655. 

No. 15–9419. Beverly v. United States. C. A. 7th Cir. 
Certiorari denied. Justice Kagan took no part in the consider-
ation or decision of this petition. 

No. 15–9582. Brown v. Nash, Warden, et al. C. A. 5th Cir. 
Certiorari before judgment denied. 

No. 15–9738. Erbo, aka Garcia-Velez v. United States. 
C. A. 2d Cir. Certiorari denied. Justice Sotomayor took no 
part in the consideration or decision of this petition. 
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No. 15–9770. Rinaldi v. Oddo, Warden. C. A. 3d Cir. Cer-
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 646 Fed. Appx. 202. 

No. 15–9798. Thompson v. United States. C. A. 7th Cir. 
Certiorari denied. Justice Kagan took no part in the consider-
ation or decision of this petition. 

No. 15–9872. Fowlkes v. Adamec et al. C. A. 2d Cir. Cer-
tiorari denied. Justice Sotomayor took no part in the consid-
eration or decision of this petition. Reported below: 622 Fed. 
Appx. 76. 

No. 15–9925. Batista v. Countrywide Home Loans, Inc., 
et al. C. A. 3d Cir. Certiorari denied. Justice Alito took 
no part in the consideration or decision of this petition. Reported 
below: 627 Fed. Appx. 178. 

No. 16–157. Iowa v. Jackson. Sup. Ct. Iowa. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 878 N. W. 2d 422. 

No. 16–5054. Shekhem El Bey v. City of New York, New 
York, et al. C. A. 2d Cir. Certiorari denied. Justice Soto-
mayor took no part in the consideration or decision of this 
petition. 

No. 16–5350. Chirino Rivera v. Mosley, Warden. C. A. 
5th Cir. Certiorari denied. Justice Kagan took no part in the 
consideration or decision of this petition. Reported below: 624 
Fed. Appx. 221. 

No. 16–5458. Akel v. United States District Court for 
the Northern District of Florida. C. A. 11th Cir. Certio-
rari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 16–5735. White v. United States. C. A. 7th Cir. Cer-
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

Rehearing Denied 

No. 15–674. United States et al. v. Texas et al., 577 
U. S. 1101; 

No. 15–7005. Aziz v. New Jersey, 579 U. S. 919; 
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No. 15–7878. Ossana v. United States, 579 U. S. 931; 
No. 15–8095. Fry v. United States, 577 U. S. 1226; 
No. 15–8954. Buycks v. LBS Financial Credit Union 

et al., 579 U. S. 920; 
No. 15–8964. Turner v. Wright et al., 579 U. S. 921; 
No. 15–9073. Two Bulls, aka Reyna v. Ries et al., 579 

U. S. 932; and 
No. 15–9479. Burchette v. McDonald, Secretary of Vet-

erans Affairs, 579 U. S. 936. Petitions for rehearing denied. 

No. 15–7350. Butler v. Stephens, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division, 578 U. S. 925; and 

No. 15–7988. Hamilton v. Jones, Secretary, Florida De-
partment of Corrections, et al., 578 U. S. 926. Motions for 
leave to fle petitions for rehearing denied. 

October 11, 2016 

Certiorari Granted—Vacated and Remanded. (See also No. 15– 
9173, ante, p. 1.) 

No. 15–9838. Alexander v. United States. C. A. 6th Cir. 
Reported below: 642 Fed. Appx. 506; 

No. 16–5075. Olalde-Gonzalez v. United States. C. A. 
5th Cir. Reported below: 642 Fed. Appx. 426; and 

No. 16–5566. Herrold v. United States. C. A. 5th Cir. 
Reported below: 813 F. 3d 595. Motions of petitioners for leave 
to proceed in forma pauperis granted. Certiorari granted, judg-
ments vacated, and cases remanded for further consideration in 
light of Mathis v. United States, 579 U. S. 500 (2016). 

Certiorari Dismissed 

No. 16–5410. Wright El v. Court of General Sessions of 
South Carolina, Charleston County, et al. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. Re-
ported below: 624 Fed. Appx. 90. 

No. 16–5433. Acker v. Jeanes, Clerk, Superior Court of 
Arizona, Maricopa County, et al. Ct. App. Ariz. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. 
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No. 16–5560. Sewell v. Howard. C. A. 4th Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. Reported 
below: 645 Fed. Appx. 251. 

Miscellaneous Orders 

No. D–2922. In re Discipline of Culbreath. Stanlee Earl 
Culbreath, of Columbus, Ohio, is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2923. In re Discipline of Hubbard. D. Seeley Hub-
bard, of Darien, Conn., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2924. In re Discipline of Owens. Dennis J. Camp-
bell Owens, of Kansas City, Mo., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2925. In re Discipline of Lambajian. Nicholas 
Hrant Lambajian, of Monrovia, Cal., is suspended from the prac-
tice of law in this Court, and a rule will issue, returnable within 
40 days, requiring him to show cause why he should not be dis-
barred from the practice of law in this Court. 

No. D–2926. In re Discipline of Lucid. Daniel Peri Lucid, 
of Beverly Hills, Cal., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2927. In re Discipline of Rhoads. Douglas Carrol 
Rhoads, of Phoenix, Ariz., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2928. In re Discipline of Lerch. Stanford E. 
Lerch, of Phoenix, Ariz., is suspended from the practice of law in 
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this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2929. In re Discipline of Caramadre. Joseph A. 
Caramadre, of Cranston, R. I., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2930. In re Discipline of Goldman. Richard I. Gold-
man, of Springfeld, Mass., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2931. In re Discipline of Nachamie. Barton Nacha-
mie, of New York, N. Y., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2932. In re Discipline of Vesnaver. Paul G. Ves-
naver, of Rockville Centre, N. Y., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2933. In re Discipline of Diggs. William I. Diggs, 
of Myrtle Beach, S. C., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2934. In re Discipline of Fusilier. Julie Ann Fu-
silier, of Baton Rouge, La., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring her to show cause why she should not be disbarred 
from the practice of law in this Court. 

No. 16M29. Davenport v. Rodgers; 
No. 16M30. Stewart v. Collier, Executive Director, 

Texas Department of Criminal Justice, et al.; 
No. 16M32. Giffen v. United States et al.; 
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No. 16M34. Atkins v. O’Brien, Warden; 
No. 16M35. Lewis v. Maryland Transit Administration; 

and 
No. 16M36. Marian v. Sebelius et al. Motions to direct 

the Clerk to fle petitions for writs of certiorari out of time denied. 

No. 16M31. Fjord et al. v. Kelleher. Motion for leave to 
fle petition for writ of certiorari with supplemental appendix 
under seal granted. 

No. 16M33. Heath v. Tsujihara et al. Motion to direct the 
Clerk to fle petition for writ of certiorari out of time denied. 
The Chief Justice took no part in the consideration or decision 
of this motion. 

No. 15–513. State Farm Fire & Casualty Co. v. United 
States ex rel. Rigsby et al. C. A. 5th Cir. [Certiorari 
granted, 578 U. S. 1011.] Motion of the Acting Solicitor General 
for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

No. 15–866. Star Athletica, L. L. C. v. Varsity Brands, 
Inc., et al. C. A. 6th Cir. [Certiorari granted, 578 U. S. 959.] 
Motion of the Acting Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted. 

No. 16–6021. In re Williams. Petition for writ of habeas 
corpus denied. 

No. 16–5774. In re Payne. Petition for writ of mandamus 
denied. 

No. 16–5504. In re Adkins. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus dismissed. See this Court's Rule 39.8. As petitioner 
has repeatedly abused this Court's process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

No. 16–5762. In re Robinson. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus dismissed. See this Court's Rule 39.8. 
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Certiorari Granted 
No. 16–348. Midland Funding, LLC v. Johnson. C. A. 11th 

Cir. Certiorari granted. Reported below: 823 F. 3d 1334. 

No. 15–118. Hernandez et al. v. Mesa et al. C. A. 5th 
Cir. Certiorari granted. In addition to the questions presented 
by the petition, the parties are directed to brief and argue the 
following question: “Whether the claim in this case may be as-
serted under Bivens v. Six Unknown Fed. Narcotics Agents, 403 
U. S. 388 (1971).” Reported below: 785 F. 3d 117. 

No. 15–1358. Ziglar v. Turkmen et al.; 
No. 15–1359. Ashcroft, Former Attorney General, 

et al. v. Turkmen et al.; and 
No. 15–1363. Hasty et al. v. Turkmen et al. C. A. 2d Cir. 

Certiorari granted, cases consolidated, and a total of one hour is 
allotted for oral argument. Justice Sotomayor and Justice 
Kagan took no part in the consideration or decision of these 
petitions. Reported below: 789 F. 3d 218. 

Certiorari Denied 
No. 15–955. Cooper et al. v. Lee, Director, United 

States Patent and Trademark Ofce. C. A. Fed. Cir. Cer-
tiorari denied. 

No. 15–1136. Carlson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 810 F. 3d 544. 

No. 15–1142. West Virginia Department of Health and 
Human Resources v. E. H. et al. Sup. Ct. App. W. Va. Cer-
tiorari denied. Reported below: 236 W. Va. 279, 778 S. E. 2d 728. 

No. 15–1294. Haugen v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 810 F. 3d 544. 

No. 15–1299. R. J. Reynolds Tobacco Co. et al. v. Kane, 
Attorney General of Pennsylvania. Commw. Ct. Pa. Cer-
tiorari denied. Reported below: 114 A. 3d 37. 

No. 15–1330. MCM Portfolio LLC v. Hewlett-Packard Co. 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 812 
F. 3d 1284. 

No. 15–1350. Building Industry Association of the Bay 
Area et al. v. Department of Commerce et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 792 F. 3d 1027. 
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No. 15–1387. United States Forest Service et al. v. Cot-
tonwood Environmental Law Center. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 789 F. 3d 1075. 

No. 15–1413. Kennedy v. Skadden, Arps, Slate, Meagher 
& Flom LLP. C. A. 3d Cir. Certiorari denied. Reported 
below: 629 Fed. Appx. 277. 

No. 15–1460. Missouri v. Carrawell. Sup. Ct. Mo. Certio-
rari denied. Reported below: 481 S. W. 3d 833. 

No. 15–1462. Center for Art & Mindfulness, Inc. v. 
Postal Regulatory Commission. C. A. D. C. Cir. Certiorari 
denied. 

No. 15–1507. Huang, General Partner, on Behalf of 
HYW L. P. v. City of Los Angeles, California. C. A. 
9th Cir. Certiorari denied. Reported below: 637 Fed. Appx. 
363. 

No. 15–1530. Rosillo v. Holten et al. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 817 F. 3d 595. 

No. 15–1537. R. J. Reynolds Tobacco Co. et al. v. Mary-
land. Ct. Sp. App. Md. Certiorari denied. Reported below: 
225 Md. App. 214, 123 A. 3d 660. 

No. 15–1545. City of Yuma, Arizona v. Avenue 6E Invest-
ments, LLC, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 818 F. 3d 493. 

No. 15–8950. Holmes v. East Cooper Community Hospital, 
Inc., et al. Sup. Ct. S. C. Certiorari denied. 

No. 15–9042. Anderson v. Harrison County, Mississippi. 
C. A. 5th Cir. Certiorari denied. Reported below: 639 Fed. 
Appx. 1010. 

No. 15–9225. Davidson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 639 Fed. Appx. 171. 

No. 15–9327. Murrillo Montemayor v. United States (Re-
ported below: 636 Fed. Appx. 620); Romero-Cordero v. United 
States (634 Fed. Appx. 457); Villanueva-Torres v. United 
States (635 Fed. Appx. 146); Rodriguez-Madrid v. United 
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States (646 Fed. Appx. 352); and Vazquez-Morales v. United 
States (646 Fed. Appx. 358). C. A. 5th Cir. Certiorari denied. 

No. 15–9388. Fager v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 811 F. 3d 381. 

No. 15–9544. Bible v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. Reported below: 640 Fed. 
Appx. 350. 

No. 15–9571. Holmes v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 814 F. 3d 1246. 

No. 15–9823. Sneed v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 195 So. 3d 1077. 

No. 16–9. Wolfson v. Concannon et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 811 F. 3d 1176. 

No. 16–17. Farren v. Farren. App. Ct. Conn. Certiorari 
denied. Reported below: 162 Conn. App. 51, 131 A. 3d 253. 

No. 16–34. Matalonis v. Wisconsin. Sup. Ct. Wis. Certio-
rari denied. Reported below: 2016 WI 7, 366 Wis. 2d 443, 875 
N. W. 2d 567. 

No. 16–35. Armstrong v. Thompson. Ct. App. D. C. Cer-
tiorari denied. Reported below: 134 A. 3d 305. 

No. 16–64. Gables Insurance Recovery, Inc., as As-
signee of South Miami Chiropractic LLC v. Blue Cross & 
Blue Shield of Florida, Inc. C. A. 11th Cir. Certiorari de-
nied. Reported below: 813 F. 3d 1333. 

No. 16–116. North American Properties v. McCarran In-
ternational Airport et al. Sup. Ct. Nev. Certiorari denied. 
Reported below: 132 Nev. 1011. 

No. 16–121. Advanced Technology Building Solutions, 
LLC, et al. v. City of Jackson, Mississippi. C. A. 5th Cir. 
Certiorari denied. Reported below: 817 F. 3d 163. 

No. 16–133. Jinhee Park v. City of Clawson, Michigan. 
Cir. Ct. Oakland County, Mich. Certiorari denied. 
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No. 16–134. Patterson v. Shelton. Commw. Ct. Pa. Cer-
tiorari denied. Reported below: 127 A. 3d 894. 

No. 16–138. C. C., Individually and By and Through His 
Parents and Next Friends, Cripps et ux., et al. v. Hurst-
Euless Bedford Independent School District. C. A. 5th 
Cir. Certiorari denied. Reported below: 641 Fed. Appx. 423. 

No. 16–147. Lanham v. Hazlett et al. Ct. App. Ky. Cer-
tiorari denied. 

No. 16–148. Bandaries v. Lawyer Disciplinary Commit-
tee of the United States District Court for the Eastern 
District of Louisiana. C. A. 5th Cir. Certiorari denied. Re-
ported below: 639 Fed. Appx. 258. 

No. 16–150. Vartanian v. Superior Court of California, 
Alameda County, et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 632 Fed. Appx. 418. 

No. 16–155. Vela-Estrada v. Lynch, Attorney General. 
C. A. 2d Cir. Certiorari denied. Reported below: 817 F. 3d 69. 

No. 16–165. Ark Initiative et al. v. Tidwell, Chief, 
United States Forest Service, et al. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 816 F. 3d 119. 

No. 16–167. Henry v. Regents of the University of Cali-
fornia, San Francisco. C. A. 9th Cir. Certiorari denied. 
Reported below: 644 Fed. Appx. 787. 

No. 16–169. Wise et ux. v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 639 Fed. Appx. 193. 

No. 16–172. Arnaldo Baez v. Texas. Ct. App. Tex., 4th 
Dist. Certiorari denied. Reported below: 486 S. W. 3d 592. 

No. 16–173. Lowry v. Anderson. Ct. App. Tenn. Certio-
rari denied. 

No. 16–178. Sheikh v. Kelly, Secretary, California State 
Transportation Agency, et al. C. A. 9th Cir. Certiorari de-
nied. Reported below: 627 Fed. Appx. 629. 

No. 16–180. Moody’s Corp. et al. v. Federal Home Loan 
Bank of Boston. C. A. 1st Cir. Certiorari denied. Reported 
below: 821 F. 3d 102. 
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No. 16–182. Garza-Medina v. Lynch, Attorney General. 
C. A. 5th Cir. Certiorari denied. Reported below: 639 Fed. 
Appx. 282. 

No. 16–183. Flint v. McKinley, Chief Judge, United 
States District Court for the Western District of Ken-
tucky. C. A. 6th Cir. Certiorari denied. 

No. 16–184. Cripps et al. v. Louisiana Department of 
Agriculture and Forestry et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 819 F. 3d 221. 

No. 16–198. Chhetri et al. v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 823 F. 3d 577. 

No. 16–208. Robinson et al. v. WMC Mortgage Corp. 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 649 
Fed. Appx. 636. 

No. 16–216. Michael v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 642 Fed. Appx. 987. 

No. 16–219. Citizens for Appropriate Rural Roads, Inc., 
et al. v. Foxx, Secretary of Transportation, et al. C. A. 
7th Cir. Certiorari denied. Reported below: 815 F. 3d 1068. 

No. 16–221. Holmes v. Northrop Grumman Corp. et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 642 Fed. 
Appx. 373. 

No. 16–223. Stefanick v. Merit Systems Protection 
Board et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 638 Fed. Appx. 251. 

No. 16–241. Burst, Individually and as Legal Repre-
sentative of Burst v. Shell Oil Co. et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 650 Fed. Appx. 170. 

No. 16–249. Pool-Knight v. Michigan. Ct. App. Mich. 
Certiorari denied. 

No. 16–256. Flight Attendants in Reunion et al. v. 
American Airlines, Inc., et al. C. A. 2d Cir. Certiorari de-
nied. Reported below: 813 F. 3d 468. 

No. 16–272. Vilchiz v. Florida. Sup. Ct. Fla. Certiorari 
denied. 
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No. 16–291. Whiteld v. Colvin, Acting Commissioner of 
Social Security. C. A. 6th Cir. Certiorari denied. 

No. 16–305. Encyclopaedia Britannica, Inc. v. Dickstein 
Shapiro, LLP. C. A. D. C. Cir. Certiorari denied. Reported 
below: 653 Fed. Appx. 764. 

No. 16–5241. Cardona-Castillo v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 648 Fed. Appx. 
782. 

No. 16–5389. Spirles v. New York. App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 136 
App. Div. 3d 1315, 25 N. Y. S. 3d 462. 

No. 16–5405. Sepehry-Fard v. Aurora Bank, FSB, et al. 
Ct. App. Cal., 6th App. Dist. Certiorari denied. 

No. 16–5407. Roberson v. Padula, Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 635 Fed. Appx. 141. 

No. 16–5408. Sanders v. Woods, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5412. Vurimindi v. Superior Court of Pennsylva-
nia. Sup. Ct. Pa. Certiorari denied. Reported below: 634 Pa. 
721, 131 A. 3d 43. 

No. 16–5418. Lowe v. Karriker et al. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–5420. Burton v. Gidley et al. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–5422. Antoine v. Rivard, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5425. Sepehry-Fard v. Bank of New York Mellon 
et al. Ct. App. Cal., 6th App. Dist. Certiorari denied. 

No. 16–5427. Rimer v. District Court of Nevada, Clark 
County. Sup. Ct. Nev. Certiorari denied. Reported below: 
132 Nev. 1023. 

No. 16–5428. Slaughter v. Davis, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 
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No. 16–5429. Smith v. Waddington et al. C. A. 10th Cir. 
Certiorari denied. 

No. 16–5444. Johnson v. Winn, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5446. Love v. Hill, Warden. C. A. 9th Cir. Certio-
rari denied. 

No. 16–5455. Brown v. Wilson et al. C. A. 10th Cir. Cer-
tiorari denied. 

No. 16–5459. Brewer v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 16–5465. Cook v. Vannoy, Warden. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–5466. Hammer v. Hammer et al. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 16–5470. Manning v. Hudson County, New Jersey. 
Super. Ct. N. J., App. Div. Certiorari denied. 

No. 16–5471. Lewis v. Harris et al. C. A. 8th Cir. Certio-
rari denied. 

No. 16–5474. Flowers v. Travis County, Texas, Civil 
Court Division et al. Ct. App. Tex., 3d Dist. Certiorari 
denied. 

No. 16–5475. Gomillion v. Georgia. Sup. Ct. Ga. Certio-
rari denied. Reported below: 298 Ga. 505, 783 S. E. 2d 103. 

No. 16–5477. Brown v. Brown. Ct. App. Cal., 2d App. Dist., 
Div. 2. Certiorari denied. 

No. 16–5482. Woods v. Texas. Ct. App. Tex., 7th Dist. Cer-
tiorari denied. Reported below: 488 S. W. 3d 809. 

No. 16–5483. R. C. v. E. M. et al. Sup. Ct. Ala. Certio-
rari denied. 

No. 16–5484. Robinson v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 2016–0506 (La. 5/2/16), 206 So. 3d 
879. 
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No. 16–5486. Rodgers v. Lancaster Police Department 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 819 
F. 3d 205. 

No. 16–5488. Robinson v. Cadle Co. Ct. App. Mich. Cer-
tiorari denied. 

No. 16–5489. Wei Zhou v. Marquette University. C. A. 
7th Cir. Certiorari denied. 

No. 16–5497. Mua et ux. v. California Casualty Indem-
nity Exchange et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 633 Fed. Appx. 836. 

No. 16–5498. Parineh v. California. Ct. App. Cal., 4th 
App. Dist., Div. 3. Certiorari denied. 

No. 16–5501. Driver v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 649 Fed. Appx. 353. 

No. 16–5503. Ballard v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 368 N. C. 918, 787 S. E. 2d 
33. 

No. 16–5509. Montgomery v. Jones, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–5513. Brewster v. Hart, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5514. Reid v. Hurley Medical Center. Ct. App. 
Mich. Certiorari denied. 

No. 16–5518. Bartlett v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–5520. Baldwin v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 193 So. 3d 892. 

No. 16–5523. Baxter v. Tennessee et al. Ct. App. Tenn. 
Certiorari denied. 

No. 16–5527. Johnson v. Hooks, Warden. C. A. 11th Cir. 
Certiorari denied. 
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No. 16–5529. Nickerson v. California. Sup. Ct. Cal. Cer-
tiorari denied. 

No. 16–5531. Petrucelli v. Rusin. C. A. 3d Cir. Certiorari 
denied. Reported below: 642 Fed. Appx. 108. 

No. 16–5533. Caldwell et al. v. Pesce, Presiding Justice, 
Appellate Term of the New York Supreme Court, Second 
Judicial District, et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 639 Fed. Appx. 38. 

No. 16–5534. Johnson v. Eckert, Superintendent, Wende 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 16–5535. Rodarte v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–5536. Shabazz v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 16–5538. Christian v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 16–5539. Rodarte v. Benecial Texas, Inc. Ct. App. 
Tex., 4th Dist. Certiorari denied. Reported below: 482 S. W. 
3d 246. 

No. 16–5540. Jones v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. 

No. 16–5547. McDonald v. Texas. Ct. App. Tex., 11th Dist. 
Certiorari denied. 

No. 16–5548. Sevilla v. O’Brien et al.; and Sevilla v. Jen-
kins, Warden. C. A. 6th Cir. Certiorari denied. 

No. 16–5550. Williams v. Tilden et al. C. A. 7th Cir. 
Certiorari denied. 

No. 16–5553. Vurimindi v. Feder, Prothonotary, Court of 
Common Pleas, Philadelphia County. Sup. Ct. Pa. Certio-
rari denied. 

No. 16–5554. Williams v. Woods, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 16–5561. Dupree v. Kansas. Sup. Ct. Kan. Certiorari 
denied. Reported below: 304 Kan. 43, 371 P. 3d 862. 

No. 16–5569. Rivera-Arvelo v. Supreme Court of Puerto 
Rico. Sup. Ct. P. R. Certiorari denied. 

No. 16–5575. Requena v. Norwood, Secretary, Kansas De-
partment of Corrections, et al. C. A. 10th Cir. Certiorari 
denied. Reported below: 650 Fed. Appx. 939. 

No. 16–5595. Jackson v. Royal, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 805 F. 3d 940. 

No. 16–5608. Pianka v. United States et al. C. A. 9th Cir. 
Certiorari denied. 

No. 16–5634. Cintron v. Wenerowicz, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 16–5635. Dale v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 613 Fed. Appx. 912. 

No. 16–5640. Saxon v. Smith, Superintendent, State Cor-
rectional Institution at Muncy, et al. C. A. 3d Cir. Cer-
tiorari denied. 

No. 16–5656. Carrillo-Alejo v. Washington. Ct. App. 
Wash. Certiorari denied. Reported below: 190 Wash. App. 1002. 

No. 16–5658. Turner v. Holland, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–5662. Mack v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 2012–0625 (La. App. 4 Cir. 
5/6/15), 162 So. 3d 1284. 

No. 16–5689. Jaynes v. Murphy. C. A. 1st Cir. Certiorari 
denied. Reported below: 824 F. 3d 187. 

No. 16–5690. Roberts v. Minnesota. Sup. Ct. Minn. Cer-
tiorari denied. Reported below: 876 N. W. 2d 863. 

No. 16–5691. Berger v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 823 F. 3d 1174. 



ORDERS 925 

580 U. S. October 11, 2016 

No. 16–5700. Meyers v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 16–5701. Reynolds v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5703. Krueger v. Torres. C. A. 5th Cir. Certiorari 
denied. Reported below: 812 F. 3d 365. 

No. 16–5706. Moon v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–5713. Chambers v. Crews, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 639 Fed. Appx. 400. 

No. 16–5717. Wallaesa v. Virginia. Sup. Ct. Va. Certio-
rari denied. 

No. 16–5718. Tate v. Minnesota. Ct. App. Minn. Certio-
rari denied. 

No. 16–5732. Burton v. Tice, Acting Superintendent, 
State Correctional Institution at Huntingdon, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 16–5734. Alberto Garcia v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 650 Fed. Appx. 472. 

No. 16–5740. Lomas v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 826 F. 3d 1097. 

No. 16–5741. Easley v. Aquilina, Judge, Circuit Court of 
Michigan, Ingham County. Ct. App. Mich. Certiorari denied. 

No. 16–5744. Davis v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–5747. Cranford v. Okpala. C. A. 9th Cir. Certio-
rari denied. 

No. 16–5748. Stacey v. United States et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 279. 

No. 16–5751. Derry v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 824 F. 3d 299. 

No. 16–5752. Jones v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 650 Fed. Appx. 974. 
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No. 16–5756. Whitsell v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5764. Diehl-Armstrong v. United States. C. A. 
3d Cir. Certiorari denied. 

No. 16–5765. Cox v. Rackley, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–5772. Acevedo v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 824 F. 3d 179. 

No. 16–5773. Adebimpe et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 819 F. 3d 1212. 

No. 16–5778. Scott v. Shartle, Warden, et al. C. A. 4th 
Cir. Certiorari denied. 

No. 16–5781. Guerrero v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 499. 

No. 16–5782. Hughes v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 16–5784. Fraley v. Perry. C. A. 4th Cir. Certiorari 
denied. Reported below: 646 Fed. Appx. 320. 

No. 16–5785. Sampson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 641 Fed. Appx. 290. 

No. 16–5786. Simpson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 653 Fed. Appx. 850. 

No. 16–5787. Humphrey v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 656 Fed. Appx. 91. 

No. 16–5790. Sanchez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 656 Fed. Appx. 346. 

No. 16–5795. Martinez-Lopez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 16–5796. Bennett v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 823 F. 3d 1316. 

No. 16–5797. Rood v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 634 Fed. Appx. 394. 
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No. 16–5798. Mshihiri v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 816 F. 3d 997. 

No. 16–5799. Green v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 648 Fed. Appx. 663. 

No. 16–5800. Burris v. Smith, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 819 F. 3d 1037. 

No. 16–5801. Jackson v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 652 Fed. Appx. 745. 

No. 16–5805. Dishmon v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 655 Fed. Appx. 660. 

No. 16–5808. McCoy v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 804 F. 3d 349. 

No. 16–5813. Willis v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 651 Fed. Appx. 291. 

No. 16–5814. Ellis v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–5817. Cooke v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 624 Fed. Appx. 126. 

No. 16–5818. Dennin, aka Descamps v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 649 Fed. 
Appx. 812. 

No. 16–5819. Drakes v. Connecticut. Sup. Ct. Conn. Cer-
tiorari denied. Reported below: 321 Conn. 857, 146 A. 3d 21. 

No. 16–5821. Martinez-Rodriguez v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 633 Fed. 
Appx. 456. 

No. 16–5822. Durham v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 630 Fed. Appx. 634. 

No. 16–5824. Graham v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 639 Fed. Appx. 152. 

No. 16–5831. Young v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 651 Fed. Appx. 202. 
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No. 16–5832. Yovani-Carrera v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 668 Fed. Appx. 145. 

No. 16–5833. Segovia-Hernandez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 668 Fed. Appx. 116. 

No. 16–5835. Ezzard v. Bryson, Commissioner, Georgia 
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–5838. Joseph v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 648 Fed. Appx. 244. 

No. 16–5841. Miller v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 645 Fed. Appx. 211. 

No. 16–5845. Garcia-Balderas v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 667 Fed. Appx. 486. 

No. 16–5847. Smith v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 656 Fed. Appx. 70. 

No. 16–5850. Common v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 818 F. 3d 323. 

No. 16–5852. Washington v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 16–5855. Borja v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 667 Fed. Appx. 528. 

No. 16–5856. Bamdad v. Powers, Acting Warden. C. A. 
7th Cir. Certiorari denied. 

No. 16–5858. Ware v. United States Bankruptcy Court 
for the Northern District of Georgia. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5862. Moore v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 653 Fed. Appx. 791. 

No. 16–5866. Riley v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 651 Fed. Appx. 886. 

No. 16–5867. Reaves v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 942. 
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No. 16–5868. Agustin Ramirez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 651 Fed. Appx. 679. 

No. 16–5872. White v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 956. 

No. 16–5875. Phillips v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 917. 

No. 16–5878. Merida v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 828 F. 3d 1203. 

No. 16–5888. McKenzie v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–5893. Tubbs v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 652 Fed. Appx. 750. 

No. 16–5898. Thompson et al. v. United States. C. A. 3d 
Cir. Certiorari denied. Reported below: 825 F. 3d 198. 

No. 16–5901. Nekvasil v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5903. Wright v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 15–1442. Gillette Co. et al. v. Franchise Tax Board 
of California et al. Sup. Ct. Cal. Certiorari denied. Jus-
tice Alito took no part in the consideration or decision of this 
petition. Reported below: 62 Cal. 4th 468, 363 P. 3d 94. 

No. 16–125. Merck & Cie v. Gnosis S. p. A. et al. (Reported 
below: 808 F. 3d 829); and South Alabama Medical Science 
Foundation v. Gnosis S. p. A. et al. (808 F. 3d 823). C. A. 
Fed. Cir. Certiorari denied. Justice Alito took no part in the 
consideration or decision of this petition. 

No. 16–261. Husain et al. v. Springer. C. A. 2d Cir. Cer-
tiorari denied. Justice Sotomayor took no part in the consid-
eration or decision of this petition. Reported below: 622 Fed. 
Appx. 13. 

No. 16–268. GeoTag, Inc. v. Google Inc. C. A. Fed. Cir. 
Certiorari denied. Justice Alito took no part in the consider-
ation or decision of this petition. Reported below: 817 F. 3d 1305. 
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No. 16–278. Nassau County Sheriff’s Department, Divi-
sion of Correction, et al. v. Augustin et al. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con-
sideration or decision of this petition. Reported below: 639 Fed. 
Appx. 746. 

No. 16–5794. Kirtman v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Kagan took no part in the consid-
eration or decision of this petition. Reported below: 650 Fed. 
Appx. 954. 

Rehearing Denied 

No. 15–1166. Olive v. United States, 579 U. S. 928; and 
No. 15–6202. Widi v. United States, 578 U. S. 946. Petitions 

for rehearing denied. 
October 17, 2016 

Miscellaneous Orders 

No. 16A244. Zhenli Ye Gon v. Dyer, Superintendent, 
Central Virginia Regional Jail, et al. D. C. W. D. Va. Ap-
plication for stay, addressed to Justice Sotomayor and referred 
to the Court, denied. 

No. D–2887. In re Disbarment of Michael. Disbarment 
entered. [For earlier order herein, see 578 U. S. 970.] 

No. D–2889. In re Disbarment of Adler. Disbarment en-
tered. [For earlier order herein, see 578 U. S. 971.] 

No. D–2890. In re Disbarment of Warner. Disbarment 
entered. [For earlier order herein, see 578 U. S. 971.] 

No. D–2891. In re Disbarment of Alari. Disbarment en-
tered. [For earlier order herein, see 578 U. S. 971.] 

No. D–2893. In re Disbarment of Clair. Disbarment 
entered. [For earlier order herein, see 578 U. S. 971.] 

No. D–2894. In re Disbarment of Seeger. Disbarment en-
tered. [For earlier order herein, see 578 U. S. 971.] 

No. D–2895. In re Disbarment of Huff. Disbarment 
entered. [For earlier order herein, see 578 U. S. 971.] 
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No. D–2896. In re Disbarment of Moran. Disbarment en-
tered. [For earlier order herein, see 578 U. S. 972.] 

No. D–2898. In re Disbarment of Silver. Disbarment en-
tered. [For earlier order herein, see 578 U. S. 972.] 

No. D–2899. In re Disbarment of Kerns. Disbarment 
entered. [For earlier order herein, see 578 U. S. 972.] 

No. D–2900. In re Disbarment of Terry. Disbarment en-
tered. [For earlier order herein, see 578 U. S. 972.] 

No. D–2901. In re Disbarment of Towery. Disbarment 
entered. [For earlier order herein, see 578 U. S. 972.] 

No. D–2902. In re Disbarment of Harris. Disbarment en-
tered. [For earlier order herein, see 578 U. S. 972.] 

No. D–2903. In re Disbarment of Tagupa. Disbarment 
entered. [For earlier order herein, see 578 U. S. 973.] 

No. D–2904. In re Disbarment of Hayes. Disbarment en-
tered. [For earlier order herein, see 578 U. S. 973.] 

No. 16M37. Meras v. Jones, Secretary, Florida Depart-
ment of Corrections; 

No. 16M38. Makeda-Phillips v. White, Illinois Secretary 
of State, et al.; and 

No. 16M39. McGuirk v. Chelsea New York Realty Co., 
L. L. C., et al. Motions to direct the Clerk to fle petitions for 
writs of certiorari out of time denied. 

No. 142, Orig. Florida v. Georgia. Motion of the Special 
Master for allowance of fees and disbursements granted, and the 
Special Master is awarded a total of $57,333 for the period Febru-
ary 1 through August 31, 2016, to be paid equally by the parties. 
[For earlier order herein, see, e. g., 577 U. S. 1211.] 

No. 14–1055. Lightfoot et al. v. Cendant Mortgage 
Corp., dba PHH Mortgage, et al. C. A. 9th Cir. [Certiorari 
granted, 579 U. S. 940.] Motion of the Acting Solicitor General 
for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

No. 15–423. Bolivarian Republic of Venezuela et al. v. 
Helmerich & Payne International Drilling Co. et al. 
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C. A. D. C. Cir. [Certiorari granted, 579 U. S. 940.] Motion of 
the Acting Solicitor General for leave to participate in oral argu-
ment as amicus curiae and for divided argument granted. 

No. 15–497. Fry et vir, as Next Friends of Minor 
E. F. v. Napoleon Community Schools et al. C. A. 6th Cir. 
[Certiorari granted, 579 U. S. 940.] Motion of the Acting Solicitor 
General for leave to participate in oral argument as amicus cu-
riae and for divided argument granted. 

No. 16–5653. Stone v. Reyes et al. C. A. 5th Cir.; 
No. 16–5804. Robertson v. Commissioner of Internal 

Revenue. C. A. 4th Cir.; and 
No. 16–5826. Hassebrock v. United States. C. A. 7th Cir. 

Motions of petitioners for leave to proceed in forma pauperis 
denied. Petitioners are allowed until November 7, 2016, within 
which to pay the docketing fees required by Rule 38(a) and to 
submit petitions in compliance with Rule 33.1 of the Rules of 
this Court. 

No. 16–6063. In re Minicone; 
No. 16–6064. In re Holland; 
No. 16–6065. In re Holcomb; and 
No. 16–6204. In re Weste. Petitions for writs of habeas cor-

pus denied. 

No. 16–192. In re Steele; and 
No. 16–5664. In re Jackson. Petitions for writs of manda-

mus denied. 

Certiorari Denied 

No. 15–1295. Estate of Hage et al. v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 810 F. 3d 712. 

No. 15–1361. Patty v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 633 Fed. Appx. 238. 

No. 15–9135. Williamson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 621 Fed. Appx. 247. 

No. 15–9273. Meeks v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 620 Fed. Appx. 493. 

No. 15–9279. Watson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 620 Fed. Appx. 493. 
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No. 15–9414. Tessier v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 814 F. 3d 432. 

No. 15–9835. Warren v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 368 N. C. 756, 782 S. E. 2d 
509. 

No. 16–190. Garrett et al. v. Branson Commerce Park 
Community Improvement District et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 645 Fed. Appx. 710. 

No. 16–194. Hoschar et ux. v. Layne et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 632. 

No. 16–196. Ellsworth v. Ramos, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 16–197. Coulter v. Superior Court of Pennsylvania 
(two judgments). Sup. Ct. Pa. Certiorari denied. 

No. 16–211. Ahuja v. LightSquared Inc. et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 644 Fed. Appx. 24. 

No. 16–212. Azam v. U. S. Bank N. A. C. A. 9th Cir. Certio-
rari denied. Reported below: 642 Fed. Appx. 777. 

No. 16–214. Williams v. Brooks et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 809 F. 3d 936. 

No. 16–215. Harper v. Hart. Ct. App. Ga. Certiorari 
denied. 

No. 16–224. Spann v. Carter et al. C. A. 6th Cir. Certio-
rari denied. Reported below: 648 Fed. Appx. 586. 

No. 16–226. Savoie et al. v. Huntington Ingalls Inc. 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 817 
F. 3d 457. 

No. 16–243. World Imports, Ltd., et al. v. OEC Group 
New York. C. A. 3d Cir. Certiorari denied. Reported below: 
820 F. 3d 576. 

No. 16–250. Read v. Haley et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 650 Fed. Appx. 492. 
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No. 16–259. Hendrickson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 822 F. 3d 812. 

No. 16–262. Fappiano v. City of New York, New York, 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 640 
Fed. Appx. 115. 

No. 16–265. Halvonik v. Maryland Department of 
Safety and Correctional Services. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 225 Md. App. 703 and 705. 

No. 16–271. Wilson v. Louisiana Governor’s Ofce of 
Disability Affairs et al. Ct. App. La., 1st Cir. Certiorari 
denied. Reported below: 2015–1163 (La. App. 1 Cir. 2/26/16), 191 
So. 3d 603. 

No. 16–275. Werner v. Florida Bar. Sup. Ct. Fla. Certio-
rari denied. 

No. 16–298. Mercado v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 189 So. 3d 796. 

No. 16–306. Doble v. Interstate Amusements, Inc. Sup. 
Ct. Idaho. Certiorari denied. Reported below: 160 Idaho 307, 
372 P. 3d 362. 

No. 16–311. Law et al. v. Federal Communications Com-
mission. C. A. D. C. Cir. Certiorari denied. 

No. 16–321. Baca v. Garcia. C. A. 9th Cir. Certiorari de-
nied. Reported below: 817 F. 3d 635. 

No. 16–5142. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 650 Fed. Appx. 977. 

No. 16–5203. Landrum v. Jenkins, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 813 F. 3d 330. 

No. 16–5232. Blurton v. Missouri. Sup. Ct. Mo. Certio-
rari denied. Reported below: 484 S. W. 3d 758. 

No. 16–5304. Izaguirre-Suazo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 646 Fed. Appx. 351. 

No. 16–5570. Evans v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 
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No. 16–5571. Mitchell v. Enloe, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 817 F. 3d 532. 

No. 16–5573. Lyons v. Laer, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5574. Steele v. Pash, Warden. C. A. 8th Cir. Cer-
tiorari denied. 

No. 16–5578. Sanders v. Baptist Memorial Hospital. 
C. A. 6th Cir. Certiorari denied. 

No. 16–5589. Kirby et al. v. Ocwen Loan Servicing, LLC, 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 641 
Fed. Appx. 808. 

No. 16–5590. Johnson v. Arkansas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 2016 Ark. 156, 489 S. W. 3d 668. 

No. 16–5599. Jellis v. Illinois. App. Ct. Ill., 3d Dist. Cer-
tiorari denied. Reported below: 2016 IL App (3d) 130779, 50 
N. E. 3d 321. 

No. 16–5600. Muldrow v. Batts et al. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–5609. Richardson v. North Carolina. Gen. Ct. 
Justice, Super. Ct. Div., Nash County, N. C. Certiorari denied. 

No. 16–5611. Pawley v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 194 So. 3d 1034. 

No. 16–5614. Coney v. Jones, Secretary, Florida Depart-
ment of Corrections. Sup. Ct. Fla. Certiorari denied. 

No. 16–5617. Desper v. Clarke, Director, Virginia De-
partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 16–5619. Dinicola v. Garman, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–5626. Stokes v. Benham et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 626 Fed. Appx. 431. 

No. 16–5627. Thompson v. Pash, Warden. C. A. 8th Cir. 
Certiorari denied. 
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No. 16–5628. Carter v. Bishop, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 639 Fed. Appx. 971. 

No. 16–5629. Stevenson v. Amazon.com, Inc., et al. C. A. 
1st Cir. Certiorari denied. 

No. 16–5632. Renchenski v. Mooney, Superintendent, 
State Correctional Institution at Coal Township, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 16–5633. Cooper v. Kennedy, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5636. Castillo v. Wilson, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 16–5639. Zabala-Gonzales v. McDowell, Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 16–5643. Latson v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 194 So. 3d 1033. 

No. 16–5644. Phillips v. Johnson, Administrator, New 
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 16–5646. Clark v. Illinois. App. Ct. Ill., 3d Dist. Cer-
tiorari denied. Reported below: 2015 IL App (3d) 140036, 40 
N. E. 3d 845. 

No. 16–5652. Carter v. Ricumstrict et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 637 Fed. Appx. 917. 

No. 16–5655. Sykes v. United States District Court for 
the Middle District of Florida. C. A. 11th Cir. Certiorari 
denied. 

No. 16–5668. Talbert v. Plumley, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 78. 

No. 16–5688. Lee v. Ballard, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 647 Fed. Appx. 255. 

No. 16–5694. Johnson v. Occupational Safety and 
Health Administration et al. C. A. 6th Cir. Certiorari 
denied. 
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No. 16–5704. Miller v. California et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 783. 

No. 16–5725. Durham v. McGinley, Acting Superintend-
ent, Coal Township State Correctional Institution, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 16–5743. Ceasar v. City of Eunice, Louisiana. C. A. 
5th Cir. Certiorari denied. Reported below: 642 Fed. Appx. 387. 

No. 16–5775. Harris v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. 

No. 16–5810. Arturo Moreno v. Oregon. Ct. App. Ore. 
Certiorari denied. Reported below: 276 Ore. App. 102, 366 
P. 3d 839. 

No. 16–5820. Maldonado v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 16–5825. Ivy v. Minnesota. Ct. App. Minn. Certiorari 
denied. Reported below: 873 N. W. 2d 362. 

No. 16–5830. Tellis v. Filson, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 16–5865. Slade v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 645 Fed. Appx. 296. 

No. 16–5920. Santana v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 62. 

No. 16–5921. Romo v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 652 Fed. Appx. 534. 

No. 16–5928. Johnson v. Ebbert, Warden. C. A. 3d Cir. 
Certiorari denied. Reported below: 653 Fed. Appx. 95. 

No. 16–5930. Pabon v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 819 F. 3d 26. 

No. 16–5931. Jimenez v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5935. Streadwick v. United States. C. A. 5th Cir. 
Certiorari denied. 
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No. 16–5958. Belov v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 654 Fed. Appx. 180. 

No. 16–5959. Bradley v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5960. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 651 Fed. Appx. 229. 

No. 16–5962. Edwards v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 16–5963. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. 

No. 16–5964. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 650 Fed. Appx. 836. 

No. 16–5971. Ellis v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–5975. Bueso-Gutierrez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 653 Fed. Appx. 375. 

No. 16–5976. Roberts v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–5990. Porras-Chavira v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 654 Fed. Appx. 192. 

No. 15–1444. Kentucky v. Banks. Ct. App. Ky. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. 

No. 15–7848. Elmore v. Holbrook, Superintendent, 
Washington State Penitentiary. C. A. 9th Cir. Certiorari 
denied. Reported below: 799 F. 3d 1238. 

Justice Sotomayor, with whom Justice Ginsburg joins, 
dissenting. 

Petitioner Clark Elmore was convicted of murder in 1995 and 
was sentenced to death. His court-appointed lawyer, who had 
never tried a capital case before, knew that Elmore had been 
exposed to toxins as a young adult and that he had a history 
of impulsive behavior. A more experienced attorney encouraged 
Elmore's lawyer to investigate whether Elmore had suffered brain 
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damage as a young man. Instead of doing so—indeed, instead 
of conducting any meaningful investigation into Elmore's life— 
Elmore's lawyer chose to present a 1-hour penalty-phase argu-
ment to the jury about the remorse that Elmore felt for his crime. 
As a result, the jury did not hear that Elmore had spent his 
childhood playing in pesticide-contaminated felds and had spent 
his service in the Vietnam War repairing Agent Orange pumps. 
The jury did not hear the testimony of experts who concluded 
that Elmore was cognitively impaired and unable to control his 
impulses. The jury heard only from an assortment of local judges 
that Elmore had looked “dejected” as he pleaded guilty to murder, 
not from the many independent witnesses who had observed El-
more's searing remorse. 

The Constitution demands more. The penalty phase of a capi-
tal trial is “a constitutionally indispensable part of the process of 
inficting the penalty of death.” Woodson v. North Carolina, 428 
U. S. 280, 304 (1976). It ensures that a capital sentencing is “hu-
mane and sensible to the uniqueness of the individual.” Eddings 
v. Oklahoma, 455 U. S. 104, 110 (1982). Elmore's penalty phase 
fell well below the bare minimum guaranteed by the Constitution. 
His lawyer acted defciently in choosing a mitigation strategy 
without fully exploring the alternatives and in failing to investi-
gate the mitigation strategy that he did choose to present. And 
had the jury known that Elmore—who had never before been 
convicted of a crime of violence and felt searing remorse for the 
heinous act he committed—might be brain damaged, it might have 
sentenced him to life rather than death. 

This Court has not hesitated to summarily reverse in capital 
cases tainted by egregious constitutional error, particularly where 
an attorney has rendered constitutionally defcient performance. 
See, e. g., Hinton v. Alabama, 571 U. S. 263 (2014) (per curiam); 
Sears v. Upton, 561 U. S. 945 (2010) (per curiam); Porter v. Mc-
Collum, 558 U. S. 30 (2009) (per curiam). This case plainly meets 
that standard. For that reason, I respectfully dissent from the 
denial of certiorari. 

I 

A 

Elmore was born in 1951 in central Oregon, where he lived 
until his teens. Social History, 12 Record 5524–5530. He was 
exposed to powerful neurotoxins from a young age. Elmore's 
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house in Oregon was located next to an airport from which crop 
dusters regularly sprayed pesticides. Trial Court Findings of 
Fact, No. 95–1–00310–1 (Super. Ct. Whatcom Cty., Wash., Sept. 
10, 2004), 14 id., at 6519–6520 (FOF). Decades after Elmore 
moved away, the state environmental agency took soil samples 
that showed toxin levels over 4,500 times the maximum amounts 
allowed by state law. Decl. of Raymond Singer, 11 id., at 5394 
(Singer Decl.). Later, Elmore worked on cars and oil pipelines 
where he regularly melted lead batteries and handled solvents 
without gloves. FOF, 14 id., at 6521–6522. And when Elmore 
left home at age 17 to serve in the Vietnam War, he was tasked 
with repairing Agent Orange pumps without protective equip-
ment. Id., at 6522; Singer Decl., 11 id., at 5395. 

Experts who testifed at Elmore's postconviction hearing agreed 
that this exposure placed him at serious risk of brain damage. 
They conducted neuropsychological tests that revealed mild to 
moderate cognitive impairments, see Reporter's Tr. in No. 95–1– 
00310–1, 15 id., at 7076 (PRP Tr.), including a marked inability to 
control his emotions and impulses, see id., at 7079–7080. Elmore 
tested in the bottom 1 percent on tests measuring that charac-
teristic. Id., at 7080. The experts concluded that damage to 
Elmore's frontal lobe had made him impulsive and susceptible to 
emotion. See Decl. of Dale Watson, 11 id., at 5383; Decl. of Ray-
mond Singer, 13 id., at 6389 (2d Singer Decl.); Decl. of George 
Woods, 11 id., at 5360–5361 (Woods Decl.). And they agreed that 
the murder Elmore later committed was linked to Elmore's cogni-
tive defcits—for instance, by making him unable to “pu[t] on the 
brakes” when emotional. FOF, 14 id., at 6495; see also Woods 
Decl., 11 id., at 5358; 2d Singer Decl., 13 id., at 6389–6390; PRP 
Tr., 15 id., at 7094. 

Elmore was discharged from the Army under honorable condi-
tions in 1972, but found it hard to return to civilian life. 12 id., 
at 5631. He moved around the United States, taking jobs in 
hotels, gas stations, farms, and oil felds. Social History, id., at 
5532–5538. Elmore was arrested three times—once for stealing 
checks, once for stealing furniture, and once for stealing appli-
ances from a motel. Reporter's Tr. in No. 95–1–00310–1, 5 id., at 
2470–2473 (Trial Tr.); Social History, 12 id., at 5532, 5536. Off-
cers at one prison reported that Elmore was nonviolent and, if 
anything, was the victim of other inmates' threats. Id., at 5533– 
5534. After his second conviction, Elmore was incarcerated for 
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two years in Washington state prison, where he was repeatedly 
raped by another inmate. Id., at 5536. Until the murder for 
which he was ultimately sentenced to death, and despite his emo-
tional challenges, Elmore was never convicted of a violent crime. 

Elmore's death sentence arises out of a murder that he com-
mitted in 1995. The crime was horrifc. Elmore raped and mur-
dered his stepdaughter, frst strangling her with a belt, then driv-
ing a sharp object through her ear, and fnally bludgeoning her 
with a hammer. In re Elmore, 162 Wash. 2d 236, 244, 172 P. 3d 
335, 340 (2007). Elmore was apparently motivated by fear that 
the victim would tell the authorities that he had previously sexu-
ally abused her. Ibid. After several days of misdirecting the 
authorities, Elmore turned himself in and confessed. FOF, 14 
Record 6460. In the wake of the murder, Elmore expressed ex-
treme remorse. A jailhouse minister who visited Elmore in 
prison later attested that, the day after he arrived, he “was hud-
dled into a ball at the back of the room, shaking uncontrollably.” 
Decl. of Dana Paul Sellars, 11 id., at 5399 (Sellars Decl.). Elmore, 
he said, “was unlike any prisoner I had counseled before. He 
was wracked with anguish and dripping with remorse.” Id., at 
5400. A correctional offcer at the prison later testifed that El-
more appeared “in a state of disbelief about what he had done” 
and was “an emotional wreck.” Decl. of Donald Pierce, id., at 
5404–5405. 

B 
The jury that sentenced Elmore to death learned about the 

terrible crime he committed, but heard virtually nothing about 
his troubling background and cognitive defects. A lawyer named 
Jon Komorowski was appointed to represent Elmore at trial. Ko-
morowski had never previously worked on a capital case. Decl. 
of Jon Komorowski, 11 id., at 5325 (Komorowski Decl.). On Ko-
morowski's advice, Elmore pleaded guilty to capital murder with-
out any negotiations with the prosecution. Id., at 5326. Because 
Elmore pleaded guilty, the trial consisted of only a penalty phase. 
During that penalty phase, the State presented nine witnesses, 
all of whom testifed regarding the horrifc circumstances of the 
crime. Trial Tr., 5 id., at 2348–2580. The State also presented 
evidence of Elmore's three criminal convictions, all two decades 
old. Id., at 2470–2473. 

Komorowski's mitigation case for Elmore lasted only an hour. 
See 162 Wash. 2d, at 250, 172 P. 3d, at 343. The theme was 
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remorse: “[T]here are no excuses in this case and none are offered. 
There is acceptance of responsibility and punishment.” Trial Tr., 
5 Record 2367; see also id., at 2580–2658 (defense case). The only 
character witnesses were the three judges who had presided over 
Elmore's pretrial appearances, who testifed that he had sought 
to plead guilty from the outset. Id., at 2581–2586, 2587–2589, 
2590–2594. One described Elmore as “somewhat upset” and 
“overwhelmed,” a second as “dejected.” Id., at 2586, 2592. The 
defense investigator read out a “bare bones” summary of Elmore's 
biography. Id., at 2306, 2599–2601. Finally, an expert witness 
testifed that Elmore's prior convictions were not violent felonies 
under Washington's three-strikes law. Id., at 2644–2658. 

Years later, in postconviction proceedings, Komorowski ac-
knowledged his error, explaining that the decision not to investi-
gate Elmore's medical history was “the product of . . . inexperi-
ence” and “not a strategic decision.” Komorowski Decl., 11 id., 
at 5329. He admitted that he and the defense team had reviewed 
Elmore's prison records and some of his hospital records, and had 
spoken to Elmore's family, who had told them about Elmore's 
hardships as a child and as a young adult. PRP Tr., 15 id., at 
6907–6911. And he consulted with more experienced counsel, in-
cluding an attorney named Todd Maybrown, who strongly advised 
Komorowski to investigate indicia of “organic brain disorder” and 
cautioned that the testimony of a psychologist with no neurology 
background would not be suffcient. Decl. of Todd Maybrown, 12 
id., at 5540–5541 (Maybrown Decl.). Maybrown advised Komo-
rowski that “he might need to hire a medical doctor to try to 
determine if his client suffered from brain damage.” Id., at 
5541–5542. 

But Komorowski did not hire a neuropsychiatrist, nor did he 
conduct any further investigation into the possibility of brain 
damage. Komorowski consulted with three mental health profes-
sionals, but none of them tested for any sort of brain damage. 
PRP Tr., 15 id., at 6985–6986, 7406–7407. The frst administered 
a personality test and concluded that Elmore was not insane, but 
recommended that Komorowski consult a second expert about 
whether Elmore was a psychopath. Id., at 7404–7405, 7412. The 
second concluded that Elmore was not a psychopath: He demon-
strated remorse and empathy, and his crime was impulsive and 
reactive, indicating heightened emotional arousal rather than psy-
chopathy. Id., at 7230–7231. The third was not a licensed psy-
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chologist at all. Id., at 6889, 6911, 6924. The two psychologists 
later agreed that, had Komorowski told them about Elmore's ex-
posure to toxins, they would have recommended neuropsychologi-
cal testing. Id., at 7422–7423, 7243–7244. 

C 

Elmore moved for postconviction relief in state court, arguing 
that Komorowski's representation deprived him of effective assist-
ance of counsel in violation of the Sixth Amendment. But the 
Washington Supreme Court denied his claim. In re Elmore, 162 
Wash. 2d 236, 172 P. 3d 335. “There is no question that the 
defense team did investigate petitioner's mental health defcien-
cies,” the state court held. Id., at 258, 172 P. 3d, at 347. 
“Rather, the issue is whether counsel's failure to conduct further 
evaluations amounted to defcient representation. We believe it 
did not.” Ibid. The Washington Supreme Court ruled that Ko-
morowski did not perform below the constitutional standard and 
had instead made a “strategic” decision to curtail the investiga-
tion. Ibid. According to the state court, Komorowski's strategy 
was defensible for four reasons: Presenting more mitigation evi-
dence might have opened the door to damaging rebuttal evidence; 
additional witnesses would have been “cumulative” of the judges 
who testifed; Komorowski worried that if he did not rush to 
trial, the prosecution might fnd witnesses who would testify that 
Elmore's remorse was waning; and Elmore had objected to the 
presentation of any mitigation case. Id., at 257–258, 263–265, 172 
P. 3d, at 346–347, 348–350. 

A Federal District Court denied Elmore's habeas petition, and 
the Ninth Circuit affrmed. Elmore v. Sinclair, 799 F. 3d 1238 
(2015). Two judges held that the Washington Supreme Court's 
decision was not unreasonable. Id., at 1243. The third would 
have found that the Washington Supreme Court's determination 
that Komorowski was constitutionally effective was unreasonable, 
but concurred because he did not believe that the question of 
prejudice was beyond debate. Id., at 1256–1257 (opinion of Hur-
witz, J.). Elmore petitioned for certiorari. 

II 

I would grant the petition and summarily reverse on the ground 
that Komorowski's performance during the penalty phase of El-
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more's trial violated his Sixth Amendment right to effective as-
sistance of counsel. 

Under the Antiterrorism and Effective Death Penalty Act of 
1996, Elmore is entitled to relief only if the state court's adjudica-
tion of his claim “resulted in a decision that was contrary to, or 
involved an unreasonable application of, clearly established Fed-
eral law, as determined by the Supreme Court of the United 
States.” 28 U. S. C. § 2254(d)(1). In other words, we may not 
grant relief where reasonable minds could differ over the correct 
application of legal principles, and we must evaluate that applica-
tion on the basis of the law that was “clearly established” at the 
time of the state-court adjudication. See Williams v. Taylor, 529 
U. S. 362, 402–409 (2000). 

The legal principles that govern claims of ineffective assistance 
of counsel (IAC) come from Strickland v. Washington, 466 U. S. 
668 (1984), and were clearly established over a decade before 
Elmore's trial. An IAC claim has two components: A petitioner 
must show that counsel's performance was defcient and that the 
defciency prejudiced the defense. See id., at 687. To establish 
defcient representation, a petitioner must demonstrate that coun-
sel's representation “fell below an objective standard of reason-
ableness.” Id., at 688. In order to establish prejudice, a peti-
tioner must show that, but for the constitutionally defcient 
representation, there is a “reasonable probability” that the out-
come of the proceeding would have been different. Id., at 694. 

“A standard of reasonableness applied as if one stood in coun-
sel's shoes spawns few hard-edged rules.” Rompilla v. Beard, 
545 U. S. 374, 381 (2005). But our cases reveal clearly established 
principles that, taken together, demonstrate that the state court's 
decision here was contrary to this Court's precedents and that 
the state court unreasonably applied the Strickland standard in 
evaluating Elmore's claim. 

A 
“This is not a case in which defense counsel simply ignored 

their obligation to fnd mitigating evidence.” Rompilla, 545 
U. S., at 381. But Komorowski's decision not to search for much 
of the important mitigating evidence of Elmore's life was objec-
tively unreasonable under Strickland. And the Washington Su-
preme Court's opinion declaring Komorowski's conduct reasonable 
was contrary to our precedents. Clearly established legal princi-
ples make that apparent. 
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First, it was clearly established that constitutionally effective 
counsel must thoroughly investigate the defense he chooses to 
present. In this case, that was the remorse defense, the basket 
into which Komorowski had put all of Elmore's eggs. See Wig-
gins v. Smith, 539 U. S. 510, 526 (2003). Had Elmore's defense 
team interviewed even the jailhouse minister, for instance, whom 
they knew was visiting Elmore, the jury would have heard a 
description of Elmore's remorse that was far more robust than 
the testimony of judges who had observed Elmore for short peri-
ods during his few court appearances. E. g., Sellars Decl., 11 
Record 5400. 

The Washington Supreme Court dismissed this testimony as 
“cumulative,” but that conclusion was unreasonable in light of this 
Court's precedent. In re Elmore, 162 Wash. 2d, at 265, 172 P. 3d, 
at 350. The judges testifed that Elmore wanted to plead guilty 
and commented on his appearance; the jailhouse minister, the 
correctional offcer, and others would have discussed Elmore's ac-
tual emotional state over the course of months. Cf. Williams, 
529 U. S., at 396 (faulting counsel for presenting some character 
witnesses, but not other, stronger character witnesses, such as 
certifed public accountant); Wiggins, 539 U. S., at 518, 526 (fault-
ing counsel where counsel stopped investigation before fnding 
evidence about abusive childhood that was more “detailed” and 
“graphic” than evidence in counsel's possession). 

Second, we have said time and again that while “strategic 
choices made after thorough investigation of law and facts rele-
vant to plausible options are virtually unchallengeable[,] . . . stra-
tegic choices made after less than complete investigation are rea-
sonable precisely to the extent that reasonable professional 
judgments support the limitations on investigation.” Strickland, 
466 U. S., at 690–691. Before Komorowski decided to focus exclu-
sively on a remorse-based defense, he had an obligation to fully 
investigate other possible mitigation cases. See Sears, 561 U. S., 
at 953–954; Wiggins, 539 U. S., at 521–526. For example, Komo-
rowski had been specifcally told by an experienced capital 
attorney that the testimony of a psychologist was unlikely to 
be suffcient and that the details of the crime, standing alone, 
strongly suggested “some sort of organic brain disorder or 
dysfunction.” Maybrown Decl., 12 Record 5541. Yet he did not 
pursue neuropsychological testing or investigate Elmore's expo-
sure to neurotoxins. 
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The Washington Supreme Court concluded that because Komo-
rowski had conducted some mental health investigation, any deci-
sion he made about which information to present to the jury was 
strategic. In re Elmore, 162 Wash. 2d, at 263–264, 172 P. 3d, at 
349–350. This was error. This Court has squarely rejected the 
notion that “because counsel had some information with respect 
to petitioner's background . . . they were in a position to make a 
tactical choice.” Wiggins, 539 U. S., at 527. To the contrary, we 
have often emphasized that an attorney who learns some informa-
tion about a defendant's background is under an obligation to 
pursue that information in order to “mak[e] an informed choice 
among possible defenses.” Id., at 525. So too here: The informa-
tion Komorowski did have about Elmore's background and the 
advice he received from Maybrown would have prompted a com-
petent attorney to conduct further investigation and consult with 
experts about brain damage. See Komorowski Decl., 11 Record 
5329; Social History, 12 id., at 5526, 5531–5538. While Komorow-
ski consulted with three experts as to Elmore's mental health, 
he neither provided them with suffcient information to make an 
informed evaluation nor asked any of them to administer tests 
designed to measure Elmore's brain functioning. PRP Tr., 15 id., 
at 6985–6986, 7406–7407. 

Third, it was clearly established that, while fear of a prosecu-
tor's rebuttal case may justify a decision not to present certain 
mitigating evidence, it can rarely justify a failure to investigate 
in the frst place. See Williams, 529 U. S., at 396 (counsel should 
have investigated juvenile records even where records contained 
evidence he had been previously committed to the juvenile sys-
tem); Rompilla, 545 U. S., at 386, n. 5 (counsel should have investi-
gated prior crime even though defense strategy was predicated 
on keeping evidence of prior crime out). So even if Komorowski's 
fear of opening the door to damaging rebuttal evidence could have 
justifed a decision not to introduce mitigating evidence, it could 
not have justifed his failure to investigate whether that evidence 
existed in the frst place. 

And it is questionable whether Komorowski's fear could even 
have justifed the decision not to introduce the evidence. Komo-
rowski identifed three aggravators that he claimed the prosecu-
tion could have presented in rebuttal: the gruesome details of the 
crime, Elmore's sexual abuse of the victim, and his waning re-
morse. But the frst two aggravators were presented to the jury: 
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the details of the crime in the State's penalty-phase argument, 
Trial Tr., 5 Record 2361–2362, 2500, 2502–2503, and the sexual 
abuse during the taped confession that was played to the jury, 
PRP Tr., 15 id., at 6952. Nor was there a strong basis for Komo-
rowski to conclude that Elmore's remorse was waning, as his own 
defense investigator testifed that Elmore remained as remorseful 
through the day of trial as he had ever been. Id., at 7439–7440. 

Finally, it was clearly established that counsel has an obligation 
to pursue reasonable inquiries even where a client is “actively 
obstructi[ng]” that effort. Rompilla, 545 U. S., at 381. Here, 
evidence introduced at the postconviction hearing indicated that 
Elmore resisted some of Komorowski's efforts to develop a mitiga-
tion case, telling him that he would act out in the courtroom if 
Komorowski put on testimony about his personal life. PRP Tr., 
15 Record 6994–6995. The Washington Supreme Court drew 
from this that Elmore “objected to the presentation of a mitiga-
tion case and threatened to act out in the courtroom if mitigation 
was put on for the jury.” In re Elmore, 162 Wash. 2d, at 258, 
172 P. 3d, at 347. But Komorowski said no such thing: He testi-
fed only that Elmore objected to the presentation of details about 
his personal life, not to the presentation of any mitigation case at 
all. PRP Tr., 15 Record 6994–6995. Our precedent makes clear 
that such an objection does not justify a wholesale failure to 
investigate readily available mitigating evidence. Rompilla, 545 
U. S., at 381. 

In short, all of the Washington Supreme Court's justifcations 
for Komorowski's performance stand in sharp contrast with prin-
ciples clearly established by this Court. No reasonable jurist 
could conclude that Komorowski's performance was not defcient. 

B 

Our precedents make it equally clear that Elmore was preju-
diced by Komorowski's defcient performance. 

First, it was clearly established that the key inquiry for preju-
dice purposes is the difference between what was actually pre-
sented at trial and what competent counsel could have presented. 
See id., at 393. Here, the difference between the two is stark. 
At trial, Komorowski presented no witnesses who knew Elmore 
personally; the jury nonetheless deliberated for more than a full 
day. Trial Tr., 5 Record 2733–2734. By contrast, postconviction 
counsel put forth a wealth of mitigating information that was 
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available to trial counsel: well-respected community members who 
could attest to Elmore's remorse; neuropsychological evidence 
about Elmore's frontal lobe damage and how it may have directly 
affected the commission of his crime; and information about El-
more's history of head injuries and exposure to neurotoxins, in-
cluding his exposure to Agent Orange when he served in the 
Vietnam War. 

Second, it was clearly established that an inquiry to prejudice 
should not presume that an expert opinion about the magnitude 
and effect of a defendant's mental health issues is rendered mean-
ingless by the State's introduction of a contrary opinion. In Por-
ter, for example, the State's two experts disputed petitioner's 
postconviction expert's conclusion that he was acting under the 
infuence of an extreme emotional disturbance and that brain dam-
age impaired his ability to obey the law. 558 U. S., at 36. We 
nonetheless concluded that the absence of an expert witness at 
trial prejudiced petitioner: “While the State's experts identifed 
perceived problems with the tests that [petitioner's expert] used 
and the conclusions that he drew from them, it was not reasonable 
to discount entirely the effect that his testimony might have had 
on the jury.” Id., at 43. 

Here, too, it was not reasonable to “discount entirely” the testi-
mony of Elmore's three postconviction experts. Particularly 
given that this was Elmore's frst conviction for a violent crime, 
a jury might have been convinced that this crime was a direct 
result of Elmore's cognitive impairments, as Elmore's three ex-
perts opined. And even if the jury was not convinced that there 
was a causal nexus between the crime and Elmore's brain damage, 
there was a reasonable probability that the jury would have at 
least credited evidence on which all parties—including the State's 
expert—agreed, namely, that Elmore's cognitive limitations con-
tributed in at least a “longer term” way to the crime. PRP Tr., 
15 Record 7355; see, e. g., Williams, 529 U. S., at 398 (considering 
evidence of borderline mental retardation even though crime was 
not linked to cognitive impairments); Sears, 561 U. S., at 945 (con-
sidering frontal lobe damage even though crime was not linked 
to brain damage). 

Finally, it was clearly established that even a defendant who 
committed a heinous crime can be prejudiced by ineffective coun-
sel. See Williams, 529 U. S., at 368 (petitioner “brutally as-
saulted an elderly woman”); Rompilla, 545 U. S., at 397 (Ken-
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nedy, J., dissenting) (“brutal crime”; victim was stabbed 16 times, 
beaten with a blunt object, gashed in the face with beer bottle 
shards, and set on fre); Wiggins, 539 U. S., at 553, n. 4 (Scalia, J., 
dissenting) (“bizarre crime” in which 77-year-old woman was 
found drowned in her bathtub, missing her underwear, and 
sprayed with insecticide). Elmore's crime was horrifc, but there 
was a dramatic difference between the mitigation that was pre-
sented and the mitigation that should have been presented. The 
evidence presented by postconviction counsel “adds up to a miti-
gation case that bears no relation to the few naked pleas for 
mercy actually put before the jury, and although we suppose it is 
possible that a jury could have heard it all and still have decided 
on the death penalty, that is not the test.” Rompilla, 545 U. S., 
at 393. 

* * * 
Many observers, on and off this Court, have questioned the 

reliability and fairness of the imposition of capital punishment in 
America. See, e. g., Glossip v. Gross, 576 U. S. 863, 908–909 
(2015) (Breyer, J., dissenting); Baze v. Rees, 553 U. S. 35, 86 
(2008) (Stevens, J., concurring in judgment); Callins v. Collins, 
510 U. S. 1141, 1145 (1994) (Blackmun, J., dissenting from denial 
of certiorari); Fletcher, Our Broken Death Penalty, 89 N. Y. U. L. 
Rev. 805 (2014); D. Baldus et al., Equal Justice and the Death 
Penalty: A Legal and Empirical Analysis (1990). Whether our 
system of capital punishment is inconsistent with the Eighth 
Amendment, as these critics have charged, is not at issue here. 
I do believe, however, that whatever faws do exist in our system 
can be tolerated only by remaining faithful to our Constitution's 
procedural safeguards. 

All crimes for which defendants are sentenced to death are 
horrifc. See Glossip, 576 U. S., at 863 (Breyer, J., dissenting); 
id., at 899 (Thomas, J., concurring). But not all defendants who 
commit horrifc crimes are sentenced to death. Some are spared 
by juries. The Constitution guarantees that possibility: It re-
quires that a sentencing jury be able to fully and fairly evaluate 
“the characteristics of the person who committed the crime.” 
Gregg v. Georgia, 428 U. S. 153, 197 (1976) ( joint opinion of Stew-
art, Powell, and Stevens, JJ.). That guarantee is a bedrock prem-
ise on which our system of capital punishment depends, and it is 
a guarantee that must be honored—especially for defendants like 
Elmore, whose lives are marked by extensive mitigating circum-
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stances that might convince a jury to choose life over death. 
Only upon hearing such facts can a jury fairly make the weighty— 
and fnal—decision whether such a person is entitled to mercy. 

I respectfully dissent from the denial of certiorari. 

No. 16–338. Steele et al. v. Procter & Gamble Distrib-
uting LLC et al. C. A. 11th Cir. Certiorari denied. Justice 
Alito took no part in the consideration or decision of this peti-
tion. Reported below: 652 Fed. Appx. 848. 

No. 16–5665. Mason v. Tap Pharmaceutical Products, 
Inc., et al. C. A. 6th Cir. Certiorari denied. Justice Alito 
took no part in the consideration or decision of this petition. 

No. 16–5908. Williams v. Oddo, Warden. C. A. 3d Cir. 
Certiorari denied. Justice Kagan took no part in the consid-
eration or decision of this petition. Reported below: 647 Fed. 
Appx. 65. 

Rehearing Denied 

No. 15–9094. Gibson v. United States, 578 U. S. 1017. Peti-
tion for rehearing denied. 

October 19, 2016 

Certiorari Denied 

No. 16–6485 (16A390). Lawler v. Sellers, Warden. Sup. 
Ct. Ga. Application for stay of execution of sentence of death, 
presented to Justice Thomas, and by him referred to the Court, 
denied. Certiorari denied. 

October 25, 2016 

Dismissal Under Rule 46 

No. 15–1491. Musnuff v. Haeger et al. C. A. 9th Cir. 
[Certiorari granted, 579 U. S. 969.] Writ of certiorari dismissed 
under this Court's Rule 46.1. Reported below: 813 F. 3d 1233. 

October 28, 2016 

Miscellaneous Order 

No. 15–1111. Bank of America Corp. et al. v. City of 
Miami, Florida; and 

No. 15–1112. Wells Fargo & Co. et al. v. City of Miami, 
Florida. C. A. 11th Cir. [Certiorari granted, 579 U. S. 940.] 
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Motion of the Acting Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted. 

Certiorari Granted 
No. 15–1194. Packingham v. North Carolina. Sup. Ct. 

N. C. Certiorari granted. Reported below: 368 N. C. 380, 777 
S. E. 2d 738. 

No. 16–32. Kindred Nursing Centers L. P., dba Winches-
ter Centre for Health and Rehabilitation, nka Fountain 
Circle Health and Rehabilitation, et al. v. Clark et al. 
Sup. Ct. Ky. Certiorari granted. Reported below: 478 S. W. 3d 
306. 

No. 16–54. Esquivel-Quintana v. Lynch, Attorney Gen-
eral. C. A. 6th Cir. Certiorari granted. Reported below: 810 
F. 3d 1019. 

No. 15–9260. Dean v. United States. C. A. 8th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted limited to Question 2 presented by the peti-
tion. Reported below: 810 F. 3d 521. 

No. 16–273. Gloucester County School Board v. G. G., by 
His Next Friend and Mother, Grimm. C. A. 4th Cir. Certio-
rari granted limited to Questions 2 and 3 presented by the peti-
tion. Reported below: 822 F. 3d 709. 

October 31, 2016 

Dismissal Under Rule 46 
No. 15–1398. Hancock et al. v. Haeger et al. C. A. 9th 

Cir. Certiorari dismissed under this Court's Rule 46.1. Re-
ported below: 813 F. 3d 1233. 

Certiorari Granted—Vacated and Remanded 
No. 15–8842. Purcell v. Arizona. Ct. App. Ariz.;* 
No. 15–8878. Najar v. Arizona. Ct. App. Ariz.;* 
No. 15–9044. Arias v. Arizona. Ct. App. Ariz.;* and 
No. 15–9057. DeShaw v. Arizona. Ct. App. Ariz.* Motions 

of petitioners for leave to proceed in forma pauperis granted. 

*[Reporter’s Note: For opinions of Justice Sotomayor, concurring, and 
Justice Alito, dissenting, in this case, see No. 15–8850, Tatum v. Arizona, 
immediately infra.] 
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Certiorari granted, judgments vacated, and cases remanded for 
further consideration in light of Montgomery v. Louisiana, 577 
U. S. 190 (2016). 

No. 15–8850. Tatum v. Arizona. Ct. App. Ariz. Motion of 
petitioner for leave to proceed in forma pauperis granted. Cer-
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of Montgomery v. Louisiana, 577 U. S. 
190 (2016). 

Justice Sotomayor, concurring.* 
This Court explained in Miller v. Alabama, 567 U. S. 460 (2012), 

that a sentencer is “require[d] . . . to take into account how 
children are different, and how those differences counsel against 
irrevocably sentencing them to a lifetime in prison.” Id., at 480. 
Children are “constitutionally different from adults for purposes 
of sentencing” in light of their lack of maturity and underdevel-
oped sense of responsibility, their susceptibility to negative infu-
ences and outside pressure, and their less well-formed character 
traits. Id., at 471. Failing to consider these constitutionally sig-
nifcant differences, we explained, “poses too great a risk of dis-
proportionate punishment.” Id., at 479. In the context of life 
without parole, we stated that “appropriate occasions for sentenc-
ing juveniles to this harshest possible penalty will be uncom-
mon.” Ibid. 

Montgomery v. Louisiana, 577 U. S. 190 (2016), held that 
Miller “announced a substantive rule of constitutional law.” 577 
U. S., at 212. That rule draws “a line between children whose 
crimes refect transient immaturity and those rare children whose 
crimes refect irreparable corruption” and allows for the possibil-
ity “that life without parole could be a proportionate sentence 
[only] for the latter kind of juvenile offender.” Id., at 209. 

The petitioners in these cases were sentenced to life without 
the possibility of parole for crimes they committed before they 
turned 18. A grant, vacate, and remand of these cases in light 
of Montgomery permits the lower courts to consider whether 
these petitioners' sentences comply with the substantive rule gov-
erning the imposition of a sentence of life without parole on a 
juvenile offender. 

*This opinion also applies to No. 15–8842, Purcell v. Arizona, supra, 
p. 951; No. 15–8878, Najar v. Arizona, supra, p. 951; No. 15–9044, Arias v. 
Arizona, supra, p. 951; and No. 15–9057, DeShaw v. Arizona, supra, p. 951. 
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Justice Alito questions this course, noting that the judges in 
these cases considered petitioners' youth during sentencing. As 
Montgomery made clear, however, “[e]ven if a court considers a 
child's age before sentencing him or her to a lifetime in prison, 
that sentence still violates the Eighth Amendment for a child 
whose crime refects unfortunate yet transient immaturity.” Id., 
at 208 (internal quotation marks omitted). 

On the record before us, none of the sentencing judges ad-
dressed the question Miller and Montgomery require a sentencer 
to ask: whether the petitioner was among the very “rarest of 
juvenile offenders, those whose crimes refect permanent incorri-
gibility.” 577 U. S., at 209. 

Take Najar v. Arizona, No. 15–8878. There, the sentencing 
judge identifed as mitigating factors that the defendant was “16 
years of age” and “emotionally and physically immature.” App. 
to Pet. for Cert. in No. 15–8878, p. A–51. He said no more on this 
front. He then discounted the petitioner's efforts to rehabilitate 
himself as “nothing signifcant,” despite commending him for 
those efforts and expressing hope that they would continue. Id., 
at A–52. The sentencing judge did not evaluate whether Najar 
represented the “rare juvenile offender who exhibits such irre-
trievable depravity that rehabilitation is impossible and life with-
out parole is justifed.” Montgomery, 577 U. S., at 208. 

Purcell v. Arizona, No. 15–8842, is no different. The sentenc-
ing judge found that Purcell's age at the time of his offense—16 
years old—qualifed as a statutory mitigating factor. App. to Pet. 
for Cert. in No. 15–8842, p. A–80. He then minimized the rele-
vance of Purcell's troubled childhood, concluding that “this case 
sums up the result of defendant's family environment: he became 
a double-murderer at age 16. Nothing more need be said.” Id., 
at A–83. So here too, the sentencing judge did not undertake the 
evaluation that Montgomery requires. He imposed a sentence of 
life without parole despite fnding that Purcell was “likely to do 
well in the structured environment of a prison and that he pos-
sesses the capacity to be meaningfully rehabilitated.” App. to 
Pet. for Cert. in No. 15–8842, at A–83. 

The other petitions are similar. In Tatum v. Arizona, No. 15– 
8850, and DeShaw v. Arizona, No. 15–9057, the sentencing judge 
merely noted age as a mitigating circumstance without further 
discussion. In Arias v. Arizona, No. 15–9044, the record before 
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us does not contain a sentencing transcript or order refecting the 
factors the sentencing judge considered. 

It is clear after Montgomery that the Eighth Amendment re-
quires more than mere consideration of a juvenile offender's age 
before the imposition of a sentence of life without parole. It 
requires that a sentencer decide whether the juvenile offender 
before it is a child “whose crimes refect transient immaturity” 
or is one of “those rare children whose crimes refect irreparable 
corruption” for whom a life without parole sentence may be ap-
propriate. 577 U. S., at 209. There is thus a very meaningful 
task for the lower courts to carry out on remand. 

Justice Alito, with whom Justice Thomas joins, dissenting.* 
The Court grants review and vacates and remands (GVR) in 

this and four other cases in which defendants convicted of commit-
ting murders while under the age of 18 were sentenced to life 
without parole. The Court grants this relief so that the Arizona 
courts can reconsider their decisions in light of Montgomery v. 
Louisiana, 577 U. S. 190 (2016), which we decided last Term. I 
expect that the Arizona courts will be as puzzled by this directive 
as I am. 

In Montgomery, the Court held that Miller v. Alabama, 567 
U. S. 460 (2012), is retroactive. 577 U. S., at 206. That holding 
has no bearing whatsoever on the decisions that the Court now 
vacates. The Arizona cases at issue here were decided after 
Miller, and in each case the court expressly assumed that Miller 
was applicable to the sentence that had been imposed. Therefore, 
if the Court is taken at its word—that is, it simply wants the 
Arizona courts to take Montgomery into account—there is noth-
ing for those courts to do. 

It is possible that what the majority wants is for the lower 
courts to reconsider the application of Miller to the cases at 
issue,† but if that is the Court's aim, it is misusing the GVR 

*This opinion also applies to four other petitions: No. 15–8842, Purcell v. 
Arizona, supra, p. 951; No. 15–8878, Najar v. Arizona, supra, p. 951; No. 
15–9044, Arias v. Arizona, supra, p. 951; and No. 15–9057, DeShaw v. Ari-
zona, supra, p. 951. 

†This is certainly Justice Sotomayor's explanation of the GVR. She 
faults the lower courts for failing to heed the statement in Miller that “ap-
propriate occasions for sentencing juveniles to this harshest possible penalty 
will be uncommon.” 567 U. S., at 479. If the others in the majority have a 
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vehicle. We do not GVR so that a lower court can reconsider 
the application of a precedent that it has already considered. 

In any event, the Arizona decisions at issue are fully consistent 
with Miller's central holding, namely, that mandatory life without 
parole for juvenile offenders is unconstitutional. 567 U. S., at 465. 
A sentence of life without parole was imposed in each of these 
cases, not because Arizona law dictated such a sentence, but be-
cause a court, after taking the defendant's youth into account, 
found that life without parole was appropriate in light of the 
nature of the offense and the offender. 

It is true that the Miller Court also opined that “life without 
parole is excessive for all but `the rare juvenile offender whose 
crime reflects irreparable corruption, ' ” Montgomery, supra, 
at 208 (quoting Miller, supra, at 479–480 (internal quotation 
marks omitted)), but the record in the cases at issue provides 
ample support for the conclusion that these “children” fall into 
that category. 

For example, in Purcell v. Arizona, No. 15–8842, a 16-year-old 
gang member fred a sawed-off shotgun into a group of teenagers, 
killing two of them, under the belief that they had fashed a rival 
gang's sign at him. He was ultimately convicted of two counts 
of frst-degree murder, nine counts of attempted frst-degree mur-
der, and one count each of aggravated assault and misconduct 
involving weapons. The trial court considered his youth, identi-
fed his age as a mitigating factor, and still sentenced him to life 
without parole. The remaining cases are in the same vein. See 
Tatum v. Arizona, No. 15–8850 (17-year-old defendant convicted 
of frst-degree murder, conspiracy to commit armed robbery, at-
tempted armed robbery, and aggravated assault); Najar v. Ari-
zona, No. 15–8878 ( juvenile convicted of frst-degree murder and 
theft); Arias v. Arizona, No. 15–9044 (16-year-old defendant 
pleaded guilty to two counts of frst-degree murder, two counts 
of second-degree murder, two counts of kidnapping, four counts 
of armed robbery, and one count each of frst-degree burglary, 
conspiracy to commit frst-degree murder, and conspiracy to com-
mit armed robbery); DeShaw v. Arizona, No. 15–9057 (17-year-
old defendant convicted of frst-degree murder, armed robbery, 
and kidnapping). 

similar view, the Court should grant review and decide the cases on the 
merits. 
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In short, the Arizona courts have already evaluated these sen-
tences under Miller, and their conclusions are eminently reason-
able. It is not clear why this Court is insisting on a do-over, or 
why it expects the results to be any different the second time 
around. I respectfully dissent. 

No. 16–181. Timm v. North Dakota. Sup. Ct. N. D. Certio-
rari granted, judgment vacated, and case remanded for further 
consideration in light of Birchfeld v. North Dakota, 579 U. S. 438 
(2016). Reported below: 2016 ND 92, 881 N. W. 2d 256. 

Vacated and Remanded After Certiorari Granted 

No. 15–486. Ivy et al. v. Morath, Texas Commissioner of 
Education. C. A. 5th Cir. [Certiorari granted, 579 U. S. 940.] 
Judgment vacated, and case remanded with instructions to dis-
miss as moot. See United States v. Munsingwear, Inc., 340 U. S. 
36 (1950). 

Certiorari Dismissed 

No. 16–5738. Reddy v. Nuance Communications, Inc., 
et al. C. A. 9th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court's Rule 39.8. 

No. 16–6094. Woodworth v. Shartle, Warden. C. A. 9th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court's Rule 39.8. 

Miscellaneous Orders 

No. 16A38. Kinsey v. United States. Application for cer-
tifcate of appealability, addressed to Justice Sotomayor and 
referred to the Court, denied. 

No. 16A405. Northeast Ohio Coalition for the Homeless 
et al. v. Husted, Ohio Secretary of State, et al. C. A. 6th 
Cir. Application for stay, presented to Justice Kagan, and by 
her referred to the Court, denied. 

No. D–2935. In re Discipline of Stone. Robert Lee Stone, 
of Chicago, Ill., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 
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No. D–2936. In re Discipline of Stone. Michael Bruce 
Stone, of Las Vegas, Nev., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2937. In re Discipline of Elstead. John Clifton 
Elstead, of Oakland, Cal., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2938. In re Discipline of Ackerman. Richard D. 
Ackerman, of Menifee, Cal., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2939. In re Discipline of Holstein. Robert Allan 
Holstein, of Chicago, Ill., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2940. In re Discipline of McPheron. Ronald L. 
McPheron, of Chicago, Ill., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2941. In re Discipline of Gregory. Keith E. Greg-
ory, of Lompoc, Cal., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2942. In re Discipline of Woodruff. Stephen Carl 
Woodruff, of Saipan, N. Mar. I., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. 16M40. Peace v. Illinois; 
No. 16M41. BWP Media USA, Inc., dba Pacic Coast 

News, et al. v. Clarity Digital Group, LLC, nka AXS Digi-
tal Media Group, LLC; 
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No. 16M42. Moye v. Colvin, Acting Commissioner of So-
cial Security; 

No. 16M43. Wallace v. Ideavillage Products Corp.; 
No. 16M44. Vera v. San Quentin State Prison et al.; 
No. 16M45. Davis v. Clifford et al.; and 
No. 16M46. Phillips v. Pennsylvania Department of Cor-

rections et al. Motions to direct the Clerk to fle petitions for 
writs of certiorari out of time denied. 

No. 15–1500. Lewis et al. v. Clarke. Sup. Ct. Conn. [Cer-
tiorari granted, 579 U. S. 969.] Motion of petitioners to dispense 
with printing joint appendix granted. 

No. 16–217. Lenz v. Universal Music Corp. et al. C. A. 
9th Cir. The Solicitor General is invited to fle a brief in this 
case expressing the views of the United States. 

No. 16–5479. Sewell v. Prince George’s County Depart-
ment of Social Services. C. A. 4th Cir. Motion of petitioner 
for reconsideration of order denying leave to proceed in forma 
pauperis [ante, p. 805] denied. 

No. 16–5715. In re Lambrix; 
No. 16–6235. In re Bennett; 
No. 16–6279. In re Evans; and 
No. 16–6322. In re Ransom. Petitions for writs of habeas 

corpus denied. 

No. 16–227. In re Rothing; 
No. 16–5678. In re Williams; and 
No. 16–5767. In re Deaton. Petitions for writs of manda-

mus denied. 

Certiorari Denied 

No. 15–1351. Hardy et al. v. State Land Board et al. 
Ct. App. Ore. Certiorari denied. Reported below: 274 Ore. App. 
262, 360 P. 3d 647. 

No. 15–1384. Gilliam v. Nebraska. Sup. Ct. Neb. Certio-
rari denied. Reported below: 292 Neb. 770, 874 N. W. 2d 48. 

No. 15–1456. Anghaie et al. v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 633 Fed. Appx. 514. 



ORDERS 959 

580 U. S. October 31, 2016 

No. 15–1467. Stahl York Avenue Co., LLC v. City of New 
York, New York, et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 641 Fed. Appx. 68. 

No. 15–1489. Bauer v. Lynch, Attorney General. C. A. 
4th Cir. Certiorari denied. Reported below: 812 F. 3d 340. 

No. 15–1492. JSW Steel (USA), Inc. v. MM Steel, L. P., 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 806 
F. 3d 835. 

No. 15–1538. Merscorp Holdings, Inc., et al. v. Malloy 
et al. Sup. Ct. Conn. Certiorari denied. Reported below: 320 
Conn. 448, 131 A. 3d 220. 

No. 15–9323. Montoya-Gaxiola v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 612 Fed. Appx. 455. 

No. 15–9365. Harcum v. Maryland. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 224 Md. App. 722. 

No. 15–9574. Mulay v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 642 Fed. Appx. 853. 

No. 16–20. Billings et al. v. Propel Financial Services, 
LLC, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 821 F. 3d 608. 

No. 16–33. Zola v. Withers, Individually and as Adminis-
trator of the Estate of Withers, et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 640 Fed. Appx. 416. 

No. 16–92. Vinh Hoan Corp. v. Catfish Farmers of 
America et al. C. A. Fed. Cir. Certiorari denied. Reported 
below: 645 Fed. Appx. 1001. 

No. 16–94. Farmer v. D & O Contractors, Inc., et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 640 Fed. 
Appx. 302. 

No. 16–95. J & K Administrative Management Services, 
Inc., et al. v. Robinson et al. C. A. 5th Cir. Certiorari de-
nied. Reported below: 817 F. 3d 193. 

No. 16–98. Stahl v. Hialeah Hospital et al. Dist. Ct. 
App. Fla., 1st Dist. Certiorari denied. Reported below: 160 
So. 3d 519. 
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No. 16–104. Norris v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 16–108. Automated Creel Systems, Inc. v. Shaw In-
dustries Group, Inc., et al. C. A. Fed. Cir. Certiorari de-
nied. Reported below: 817 F. 3d 1293. 

No. 16–109. Stop Reckless Economic Instability Caused 
By Democrats et al. v. Federal Election Commission. 
C. A. 4th Cir. Certiorari denied. Reported below: 814 F. 3d 221. 

No. 16–213. Kuenzel v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 204 So. 3d 910. 

No. 16–218. Universal Music Corp. et al. v. Lenz. C. A. 
9th Cir. Certiorari denied. Reported below: 815 F. 3d 1145. 

No. 16–222. Gallo et al. v. Moen, Inc. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 813 F. 3d 265. 

No. 16–228. Forras et al. v. Rauf et al. C. A. D. C. Cir. 
Certiorari denied. Reported below: 812 F. 3d 1102. 

No. 16–230. Cain v. Fidelity National Title Insurance 
Co. et al. Ct. App. Ariz. Certiorari denied. 

No. 16–232. Sang Chul Lee v. ANC Car Rental Corp. 
et al. Ct. App. Ariz. Certiorari denied. 

No. 16–238. CSP Technologies, Inc. v. Sud-Chemie AG 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 643 
Fed. Appx. 953. 

No. 16–244. Schell et al., Individually and on Behalf 
of All Others Similarly Situated v. OXY USA Inc. C. A. 
10th Cir. Certiorari denied. Reported below: 814 F. 3d 1107. 

No. 16–245. Melhorn v. Baltimore Washington Confer-
ence of United Methodist Church et al. Ct. Sp. App. Md. 
Certiorari denied. Reported below: 227 Md. App. 765 and 771. 

No. 16–246. W. R., a Minor Child, et al. v. Ohio Depart-
ment of Health et al. C. A. 6th Cir. Certiorari denied. Re-
ported below: 651 Fed. Appx. 514. 

No. 16–248. Daniels v. Holtz et al. Ct. App. Iowa. Cer-
tiorari denied. Reported below: 883 N. W. 2d 538. 
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No. 16–252. Kinney v. State Bar of California et al. 
C. A. 9th Cir. Certiorari denied. 

No. 16–260. Foley et ux. v. Orange County, Florida, 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 638 
Fed. Appx. 941. 

No. 16–264. Gramar, LLC-Series Oak v. MP 200 West Ran-
dolph, LLC. App. Ct. Ill., 1st Dist. Certiorari denied. Re-
ported below: 2015 IL App (1st) 152294–U. 

No. 16–266. Mumme et al. v. Southport Springs Park, 
LLC, dba Southport Springs. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 210 So. 3d 1283. 

No. 16–269. Horhn v. Texas. Ct. App. Tex., 1st Dist. Cer-
tiorari denied. Reported below: 481 S. W. 3d 363. 

No. 16–277. Pettus-Brown v. Lisath, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 16–280. Stevens v. California Workers’ Compensa-
tion Appeals Board et al. Ct. App. Cal., 1st App. Dist., 
Div. 1. Certiorari denied. Reported below: 241 Cal. App. 4th 
1074, 194 Cal. Rptr. 3d 469. 

No. 16–281. Castillo v. Lynch, Attorney General. C. A. 
5th Cir. Certiorari denied. Reported below: 653 Fed. Appx. 800. 

No. 16–292. Miller v. Federal Deposit Insurance Corpo-
ration (two judgments). C. A. Fed. Cir. Certiorari denied. 
Reported below: 818 F. 3d 1361 (frst judgment); 818 F. 3d 1357 
(second judgment). 

No. 16–303. Friends of Animals v. Jewell, Secretary of 
the Interior, et al. C. A. D. C. Cir. Certiorari denied. Re-
ported below: 824 F. 3d 1033. 

No. 16–304. Estrada-Rodriguez v. Lynch, Attorney Gen-
eral. C. A. 8th Cir. Certiorari denied. Reported below: 825 
F. 3d 397. 

No. 16–316. Biery et al. v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 818 F. 3d 704. 

No. 16–318. Cozzarelli v. Supreme Court of New Jersey. 
Sup. Ct. N. J. Certiorari denied. Reported below: 225 N. J. 16, 
137 A. 3d 412. 
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No. 16–319. Rojas v. Kirkpatrick et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 643 Fed. Appx. 451. 

No. 16–320. Acevedo et al. v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 824 F. 3d 1365. 

No. 16–322. Azkour v. Little Rest Twelve, Inc. C. A. 2d 
Cir. Certiorari denied. Reported below: 645 Fed. Appx. 98. 

No. 16–336. Boyer et al. v. BNSF Railway Co., dba Bur-
lington Northern & Santa Fe Railway Co. C. A. 7th Cir. 
Certiorari denied. Reported below: 824 F. 3d 694 and 832 F. 3d 
699. 

No. 16–337. Brown v. Pennsylvania Department of Reve-
nue, Bureau of Individual Taxes, et al. Commw. Ct. Pa. 
Certiorari denied. Reported below: 127 A. 3d 894. 

No. 16–339. Taylor v. Margo et al. Ct. App. Tex., 8th Dist. 
Certiorari denied. Reported below: 508 S. W. 3d 12. 

No. 16–342. Ziegler v. Jewell, Secretary of the Inte-
rior. C. A. 8th Cir. Certiorari denied. Reported below: 637 
Fed. Appx. 246. 

No. 16–356. Reddy, as Guardian of the Person and Es-
tate of Christopher and as Representative of the Estate 
of Christopher, Deceased v. Domino’s Pizza, LLC. Ct. App. 
Tex., 9th Dist. Certiorari denied. 

No. 16–357. Salado-Alva v. Lynch, Attorney General. 
C. A. 9th Cir. Certiorari denied. 

No. 16–362. First Resolution Investment Corp. et al. 
v. Taylor-Jarvis. Sup. Ct. Ohio. Certiorari denied. Reported 
below: 148 Ohio St. 3d 627, 2016-Ohio-3444, 72 N. E. 3d 573. 

No. 16–365. Town of Farmington, New York v. Austin 
et vir. C. A. 2d Cir. Certiorari denied. Reported below: 826 
F. 3d 622. 

No. 16–370. Kuttner v. Zaruba et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 819 F. 3d 970. 

No. 16–371. Stovic v. Railroad Retirement Board et al. 
C. A. D. C. Cir. Certiorari denied. Reported below: 826 F. 3d 
500. 
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No. 16–390. Adame v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 827 F. 3d 637. 

No. 16–394. Mendel, as Personal Representative of the 
Estate of Mendel v. Morgan Keegan & Co., Inc. C. A. 11th 
Cir. Certiorari denied. Reported below: 654 Fed. Appx. 1001. 

No. 16–401. Spruill v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 808 F. 3d 585. 

No. 16–414. Walton v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 827 F. 3d 682. 

No. 16–439. Jones v. Butt et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 643 Fed. Appx. 926. 

No. 16–457. Bulk Transport Corp. v. Central States, 
Southeast and Southwest Areas Pension Fund et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 820 F. 3d 884. 

No. 16–5225. Son Thanh Tran v. California. Ct. App. 
Cal., 6th App. Dist. Certiorari denied. 

No. 16–5295. Ray v. Alabama Department of Corrections 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 809 
F. 3d 1202. 

No. 16–5312. Jimenez-Rojas v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 645 Fed. Appx. 317. 

No. 16–5379. Henry v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 827 F. 3d 16. 

No. 16–5657. Russell v. Florida Department of Correc-
tions. C. A. 11th Cir. Certiorari denied. 

No. 16–5667. Yadeta v. Beza Consulting, Inc., et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 630 Fed. 
Appx. 210. 

No. 16–5673. Ramos v. LeGrand, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 16–5674. Carter v. Independence Seaport Museum. 
C. A. 1st Cir. Certiorari denied. 
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No. 16–5676. Wright v. Brown. Sup. Ct. Va. Certiorari 
denied. 

No. 16–5681. Salgado v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 134056–U. 

No. 16–5685. Gonzalez v. Vasquez, Acting Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 650 Fed. Appx. 511. 

No. 16–5695. Minor v. Sheldon, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5699. Crews v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 183 So. 3d 329. 

No. 16–5702. Felipe Velasco v. Sherman, Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 645 Fed. Appx. 598. 

No. 16–5707. Pawley v. Jones, Secretary, Florida De-
partment of Corrections. Dist. Ct. App. Fla., 1st Dist. Cer-
tiorari denied. Reported below: 185 So. 3d 700. 

No. 16–5709. Westbrooks v. Texas. Ct. App. Tex., 14th 
Dist. Certiorari denied. 

No. 16–5710. Wallace v. Cartledge, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 639 Fed. Appx. 955. 

No. 16–5719. Selby v. Wenerowicz, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 16–5723. Middleton v. Georgia. Ct. App. Ga. Certio-
rari denied. 

No. 16–5728. Carter v. Virginia Employment Commission 
et al. Sup. Ct. Va. Certiorari denied. 

No. 16–5729. Tidwell v. Hatton, Acting Warden, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 16–5730. Brooks v. Pataki, Former Governor of New 
York, et al. C. A. 2d Cir. Certiorari denied. Reported below: 
823 F. 3d 125. 

No. 16–5731. Anderson v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. 
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No. 16–5736. Villa v. United States Court of Appeals 
for the Fifth Circuit. C. A. 5th Cir. Certiorari denied. 

No. 16–5739. Davis v. Burt, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–5742. Sarvestaney v. Sarvestaney. Sup. Ct. Iowa. 
Certiorari denied. 

No. 16–5746. Coughlin v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 210 So. 3d 1278. 

No. 16–5749. Paolino v. Cameron, Superintendent, State 
Correctional Institution at Houtzdale, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 16–5750. Olague v. Workers’ Compensation Appeals 
Board et al. Ct. App. Cal., 4th App. Dist., Div. 2. Certiorari 
denied. 

No. 16–5753. Humphrey v. Sherman, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 651 Fed. Appx. 661. 

No. 16–5755. Wilson v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 133893–U. 

No. 16–5758. Ebron v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 213 So. 3d 956. 

No. 16–5759. Brown v. Wattles et al. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5761. Martin v. Mackie, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5766. Ellis v. Klee, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–5770. Virga v. Lee, Warden. C. A. 6th Cir. Certio-
rari denied. 

No. 16–5771. Smillie v. Maricopa County, Arizona, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 646 Fed. 
Appx. 570. 

No. 16–5776. Frazier v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 180 So. 3d 1067. 
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No. 16–5780. Rhodes v. Rowe, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 16–5783. Florence v. Viking Associates. Super. Ct. 
N. J., App. Div. Certiorari denied. 

No. 16–5788. Harbison v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 648 Fed. Appx. 371. 

No. 16–5791. Ramon Rodriguez v. Sherman, Warden. 
C. A. 9th Cir. Certiorari denied. Reported below: 653 Fed. 
Appx. 870. 

No. 16–5792. Ward v. Jordan, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–5793. Lei Ke v. Drexel University et al. C. A. 
3d Cir. Certiorari denied. Reported below: 645 Fed. Appx. 161. 

No. 16–5802. Chu Vue v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 16–5809. Munt v. Minnesota. Ct. App. Minn. Certio-
rari denied. 

No. 16–5815. Mann v. Kernan, Secretary, California De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 649 Fed. Appx. 392. 

No. 16–5816. Rebelo v. New York. App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 137 
App. Div. 3d 1315, 27 N. Y. S. 3d 699. 

No. 16–5823. Dobbs v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. 

No. 16–5834. Riggins v. Miller, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 16–5836. Smith v. Borough of Morrisville, Pennsyl-
vania. C. A. 3d Cir. Certiorari denied. Reported below: 656 
Fed. Appx. 590. 

No. 16–5837. King et ux. v. Mississippi et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 647 Fed. Appx. 287. 
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No. 16–5839. Martinez v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 2016 OK CR 3, 371 P. 3d 
1100. 

No. 16–5844. Sawyer v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 825 F. 3d 287. 

No. 16–5846. Estela-Gomez v. Lynch, Attorney General. 
C. A. 3d Cir. Certiorari denied. 

No. 16–5849. Stockwell v. Key, Superintendent, Airway 
Heights Corrections Center. C. A. 9th Cir. Certiorari 
denied. 

No. 16–5857. Bernard v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 2014–0580 (La. App. 4 Cir. 
6/3/15), 171 So. 3d 1063. 

No. 16–5869. Christenson v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 16–5871. Taylor v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 818 F. 3d 671. 

No. 16–5873. Taylor v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 825 F. 3d 466. 

No. 16–5879. Duke v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 16–5880. Dorsey v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 816. 

No. 16–5883. Johonoson v. Thompson, Superintendent, 
State Correctional Institution at Mercer, et al. C. A. 
3d Cir. Certiorari denied. 

No. 16–5884. Smith v. Phillips et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 651 Fed. Appx. 194. 

No. 16–5894. Woodard v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 640 Fed. Appx. 259. 

No. 16–5897. Ramsey v. Katavich, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 16–5902. Nathan v. Superior Court of California, 
Los Angeles County. Sup. Ct. Cal. Certiorari denied. 

No. 16–5904. Wallaesa v. Federal Aviation Administra-
tion. C. A. D. C. Cir. Certiorari denied. Reported below: 824 
F. 3d 1071. 

No. 16–5905. Okun v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 645 Fed. Appx. 292. 

No. 16–5906. Chapman v. California. Ct. App. Cal., 2d 
App. Dist., Div. 8. Certiorari denied. 

No. 16–5911. Robledo v. Gipson, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–5918. Bruette v. Jewell, Secretary of the Inte-
rior. C. A. 7th Cir. Certiorari denied. Reported below: 638 
Fed. Appx. 528. 

No. 16–5922. Jimenez v. Medeiros, Superintendent, Mas-
sachusetts Correctional Institution at Norfolk. C. A. 
1st Cir. Certiorari denied. 

No. 16–5925. Patterson v. Graziano et al. App. Div., Sup. 
Ct. N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 
137 App. Div. 3d 1617, 26 N. Y. S. 3d 908. 

No. 16–5933. Saenz v. Texas. Ct. App. Tex., 4th Dist. Cer-
tiorari denied. Reported below: 479 S. W. 3d 939. 

No. 16–5938. Williams v. Washington Department of 
Social and Health Services. Ct. App. Wash. Certiorari 
denied. Reported below: 191 Wash. App. 1019. 

No. 16–5942. Reid v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 827 F. 3d 797. 

No. 16–5944. Miller v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 654 Fed. Appx. 839. 

No. 16–5945. Parnell v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 652 Fed. Appx. 117. 

No. 16–5946. Redford v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 335 Ga. App. 682, 782 S. E. 2d 791. 
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No. 16–5948. Reinard v. New York. App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 134 
App. Div. 3d 1407, 22 N. Y. S. 3d 270. 

No. 16–5949. Czekus v. Knipp, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–5950. Jackson v. Link, Superintendent, State Cor-
rectional Institution at Graterford, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–5952. Marcotte v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 835 F. 3d 652. 

No. 16–5953. Thornbrugh v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 643 Fed. Appx. 669. 

No. 16–5954. Zimmerman v. Swarthout, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–5965. Contreras Alcala v. Garcia Hernandez. 
C. A. 4th Cir. Certiorari denied. Reported below: 826 F. 3d 161. 

No. 16–5966. Cole v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–5967. Lumsden v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 652 Fed. Appx. 174. 

No. 16–5973. Marquez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 333. 

No. 16–5974. Jones v. McGinley, Acting Superintendent, 
State Correctional Institution at Coal Township, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 16–5979. Sanchez-Almaraz v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 668 Fed. Appx. 71. 

No. 16–5981. Medford v. Texas. Ct. App. Tex., 2d Dist. 
Certiorari denied. 

No. 16–5983. Pina v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 653 Fed. Appx. 241. 

No. 16–5986. Sullivan v. Ohio. Ct. App. Ohio, 10th App. 
Dist., Franklin County. Certiorari denied. Reported below: 
2016-Ohio-218. 
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No. 16–5988. Gorostieta-Casas v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 653 Fed. Appx. 253. 

No. 16–5994. Angel Cabada, aka Barraza, aka Cabada-
Barraza, aka Leon Hernandez, aka Rivas v. United States. 
C. A. 9th Cir. Certiorari denied. 

No. 16–5995. Trappier v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 199. 

No. 16–5996. Zavala-Garcia v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 647 Fed. Appx. 792. 

No. 16–6002. Burgess v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 652 Fed. Appx. 203. 

No. 16–6007. Cua v. McDowell, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6008. Djenasevic v. Ives, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 626 Fed. Appx. 429. 

No. 16–6010. Correa Hernandez v. Florida. Dist. Ct. 
App. Fla., 4th Dist. Certiorari denied. Reported below: 212 
So. 3d 371. 

No. 16–6012. Hill v. Pennsylvania. Super. Ct. Pa. Certio-
rari denied. Reported below: 125 A. 3d 445. 

No. 16–6013. Moses v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 653 Fed. Appx. 91. 

No. 16–6015. Casteen v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 649 Fed. Appx. 315. 

No. 16–6017. Ruiz-Aragon v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 205. 

No. 16–6020. Thomas v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 649 Fed. Appx. 302. 

No. 16–6022. Taylor v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 639 Fed. Appx. 571. 

No. 16–6023. Jim v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 653 Fed. Appx. 291. 
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No. 16–6024. Matelyan v. Supreme Court of the United 
States. C. A. 9th Cir. Certiorari denied. 

No. 16–6026. Luby v. United States. C. A. 4th Cir. Cer-
tiorari denied. 

No. 16–6036. McLeod v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 626 Fed. Appx. 25. 

No. 16–6038. Parke v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–6039. Russell v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 104. 

No. 16–6042. Hernandez-Villeda v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 653 Fed. Appx. 252. 

No. 16–6043. Gomez-Hernandez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 654 Fed. Appx. 314. 

No. 16–6044. Frison v. United States. C. A. 2d Cir. Cer-
tiorari denied. 

No. 16–6045. Gardner v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 150 A. 3d 1283. 

No. 16–6046. Quintero, aka Cuellar-Suazo v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 667 
Fed. Appx. 431. 

No. 16–6050. Garner v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6051. Grimes v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 825 F. 3d 899. 

No. 16–6053. Gonzalez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 307. 

No. 16–6058. Ford v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 642 Fed. Appx. 637. 

No. 16–6066. Higgins v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–6070. Gatling v. United States. Ct. App. D. C. 
Certiorari denied. 
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No. 16–6071. Gasca v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 633 Fed. Appx. 470. 

No. 16–6072. Maxwell v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 823 F. 3d 1057. 

No. 16–6073. Laws v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 240. 

No. 16–6074. Hayes v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–6075. Smith v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–6078. Dobson v. Million, Warden. C. A. 3d Cir. 
Certiorari denied. 

No. 16–6082. Hernandez-Vega v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 16–6083. Granda v. Ives, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–6090. Fitzpatrick v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 822 F. 3d 1. 

No. 16–6091. Evans v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 634 Fed. Appx. 391. 

No. 16–6092. Covington v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 633 Fed. Appx. 590. 

No. 16–6096. Harris v. United States. C. A. 7th Cir. Cer-
tiorari denied. 

No. 16–6097. Anderson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6098. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. 

No. 16–6099. Shipton v. Daniels, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 16–6100. Flowers v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 616 Fed. Appx. 108. 
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No. 16–6101. Hernandez-De-La-Rosa v. United States. 
C. A. 1st Cir. Certiorari denied. 

No. 16–6108. Gutierrez v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 16–6109. Hannigan v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 638 Fed. Appx. 234. 

No. 16–6111. Salinas Garcia v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 651 Fed. Appx. 213. 

No. 16–6112. Guzman-Fernandez v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 824 F. 3d 173. 

No. 16–6114. Wenjing Liu v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 149. 

No. 16–6116. Jenkins v. Murphy, Superintendent, Old 
Colony Correctional Center. C. A. 1st Cir. Certiorari de-
nied. Reported below: 824 F. 3d 148. 

No. 16–6119. Ward v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 645 Fed. Appx. 539. 

No. 16–6120. Willis v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 826 F. 3d 1265. 

No. 16–6124. Britt v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 643 Fed. Appx. 288. 

No. 16–6126. Gibson v. Pollard et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 610 Fed. Appx. 571. 

No. 16–6130. Scalia v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 654 Fed. Appx. 73. 

No. 16–6134. Minjarez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 144. 

No. 16–6140. Atwood v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 16–6146. Jones v. United States. C. A. 4th Cir. Cer-
tiorari denied. 

No. 16–6154. Dury v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 621 Fed. Appx. 219. 
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No. 16–6155. Little Coyote v. United States. C. A. 9th 
Cir. Certiorari denied. 

No. 16–6157. Camacho v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 631 Fed. Appx. 285. 

No. 16–6158. Drain v. Lane, Superintendent, State Cor-
rectional Institution at Fayette. C. A. 3d Cir. Certio-
rari denied. 

No. 16–6161. Burns v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–6163. Holmes v. Merit Systems Protection Board. 
C. A. Fed. Cir. Certiorari denied. Reported below: 655 Fed. 
Appx. 816. 

No. 16–6165. Hope v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 639 Fed. Appx. 961. 

No. 16–6167. Martinez v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 640 Fed. Appx. 18. 

No. 16–6170. White v. United States. C. A. 7th Cir. Cer-
tiorari denied. 

No. 16–6173. Mayer v. Beemer, Attorney General of 
Pennsylvania. C. A. 3d Cir. Certiorari denied. 

No. 16–6178. Evans v. Million, Warden. C. A. 3d Cir. 
Certiorari denied. 

No. 16–6183. Crews v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 645 Fed. Appx. 211. 

No. 16–6197. Ogunniyi v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 655 Fed. Appx. 842. 

No. 16–6201. Schaffer v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 818 F. 3d 796. 

No. 16–6202. Wenfo Song v. Obama, President of the 
United States. C. A. 9th Cir. Certiorari denied. Reported 
below: 649 Fed. Appx. 367. 

No. 16–6206. Capshaw v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 618 Fed. Appx. 618. 
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No. 16–6207. Gemma v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 818 F. 3d 23. 

No. 16–6209. Cortes-Medina v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 819 F. 3d 566. 

No. 16–6211. Christian v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6214. Jones v. United States. C. A. 4th Cir. Cer-
tiorari denied. 

No. 16–6217. Ayala-Yupit v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 233. 

No. 16–6218. Douglas v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 508. 

No. 16–6231. Dunston v. Colvin, Acting Commissioner of 
Social Security. C. A. 2d Cir. Certiorari denied. 

No. 16–6238. Murray v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 436. 

No. 16–6241. Donaldson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 686. 

No. 16–6246. Roberts v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–6254. Bryant v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 807. 

No. 16–6255. Pfeifer v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 661 Fed. Appx. 618. 

No. 16–6263. Chichakli, aka Cunning, aka Cedorov v. 
United States. C. A. 2d Cir. Certiorari denied. Reported 
below: 651 Fed. Appx. 62. 

No. 16–6266. Lindsey v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 827 F. 3d 733. 

No. 16–6267. Logan v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 642 Fed. Appx. 203. 

No. 16–6274. Dillard v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 648 Fed. Appx. 564. 
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No. 16–6284. Trejo v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 632 Fed. Appx. 877. 

No. 16–6290. Smotherman v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6296. Rivera-Martinez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 667 Fed. Appx. 442. 

No. 16–6298. DeCruz v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 644 Fed. Appx. 189. 

No. 16–6299. Didier v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 775. 

No. 16–6301. Cornett v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 16–6304. Reza-Ramos v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 816 F. 3d 1110. 

No. 15–1438. Tina M. et al. v. Saint Tammany Parish 
School Board. C. A. 5th Cir. Motion of Southern Poverty 
Law Center et al. for leave to fle brief as amici curiae granted. 
Certiorari denied. Reported below: 816 F. 3d 57. 

No. 16–189. Washington et al. v. Dendel. C. A. 6th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 647 Fed. Appx. 
612. 

No. 16–6069. Hinson v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Kagan took no part in the consid-
eration or decision of this petition. Reported below: 637 Fed. 
Appx. 526. 

No. 16–6249. Russell v. Holt, Warden. C. A. 3d Cir. Cer-
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. Reported below: 639 Fed. Appx. 891. 

Rehearing Denied 

No. 15–7608. Okun v. United States, 577 U. S. 1162; 
No. 15–9363. Hammond v. United States, 579 U. S. 935; and 
No. 15–9906. Harris v. Messitte, Judge, United States 

District Court for the District of Maryland, et al., ante, 
p. 865. Petitions for rehearing denied. 
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November 3, 2016 

Miscellaneous Order 

No. 16A451 (16–602). Arthur v. Dunn, Commissioner, Ala-
bama Department of Corrections, et al. C. A. 11th Cir. 
Application for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, granted 
pending disposition of the petition for writ of certiorari. Should 
the petition for writ of certiorari be denied, this stay shall termi-
nate automatically. In the event the petition for writ of certio-
rari is granted, the stay shall terminate upon the sending down 
of the judgment of this Court. Justice Thomas and Justice 
Alito would deny the application. 

Statement of The Chief Justice respecting the grant of the 
application for stay. 

I do not believe that this application meets our ordinary criteria 
for a stay. This case does not merit the Court's review: the 
claims set out in the application are purely fact-specifc, dependent 
on contested interpretations of state law, insulated from our re-
view by alternative holdings below, or some combination of the 
three. Four Justices have, however, voted to grant a stay. To 
afford them the opportunity to more fully consider the suitability 
of this case for review, including these circumstances, I vote to 
grant the stay as a courtesy. 

November 4, 2016 

Certiorari Granted 

No. 16–149. Coventry Health Care of Missouri, Inc., fka 
Group Health Plan, Inc. v. Nevils. Sup. Ct. Mo. Certiorari 
granted. Reported below: 492 S. W. 3d 918. 

November 5, 2016 

Miscellaneous Order 

No. 16A460. Arizona Secretary of State’s Ofce et al. 
v. Feldman et al. Application for stay, presented to Justice 
Kennedy, and by him referred to the Court, granted. Injunction 
issued by the United States Court of Appeals for the Ninth Cir-
cuit on November 4, 2016, in case No. 16–16698, is stayed pending 
fnal disposition of the appeal by that Court. 



978 OCTOBER TERM, 2016 

580 U. S. 

Certiorari Dismissed 

No. 16–5848. 

November 7, 2016 

Strouse v. Kiddy et al. C. A. 4th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. 

Miscellaneous Orders 

No. 16A461. Ohio Democratic Party v. Donald J. Trump 
for President, Inc. C. A. 6th Cir. Application to vacate stay, 
presented to Justice Kagan, and by her referred to the Court, 
denied. 

Statement of Justice Ginsburg respecting the denial of the 
application to vacate stay. 

Mindful that Ohio law proscribes voter intimidation, see, e. g., 
Ohio Rev. Code Ann. § 3501.90(A)(1) (Lexis 2013) (“Harassment 
in violation of the election law” includes an “improper practice 
or attempt tending to obstruct, intimidate, or interfere with an 
elector in registering or voting at a place of registration or elec-
tion.” (internal quotation marks omitted)), I vote to deny the 
application. 

No. D–2943. In re Discipline of Locricchio. Anthony 
Paul Locricchio, of Kailua, Haw., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. 16M47. Abdul Ali v. Carvajal, Warden; 
No. 16M48. Penkul v. Town of Lebanon, Maine; 
No. 16M49. Nogales v. McDonald, Warden, et al.; and 
No. 16M50. Le et al. v. Aznoe. Motions to direct the Clerk 

to fle petitions for writs of certiorari out of time denied. 

No. 15–649. Czyzewski et al. v. Jevic Holding Corp. et al. 
C. A. 3d Cir. [Certiorari granted, 579 U. S. 940.] Motion of the 
Acting Solicitor General for leave to participate in oral argument 
as amicus curiae and for divided argument granted. 

No. 15–1262. McCrory, Governor of North Carolina, 
et al. v. Harris et al. D. C. M. D. N. C. [Probable jurisdic-
tion noted, 579 U. S. 927.] Motion of the Acting Solicitor General 
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for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

No. 15–9484. Moore v. Klein. Ct. App. Idaho. Motion of 
petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 810] denied. 

No. 15–9784. Zong v. Merrill Lynch, Pierce, Fenner & 
Smith Inc. C. A. 3d Cir. Motion of petitioner for reconsidera-
tion of order denying leave to proceed in forma pauperis [ante, 
p. 811] denied. 

No. 16–5827. Hartman v. Bank of New York Mellon 
et al. C. A. 3d Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied. Petitioner is allowed until November 
28, 2016, within which to pay the docketing fee required by Rule 
38(a) and to submit a petition in compliance with Rule 33.1 of the 
Rules of this Court. 

No. 16–6410. In re Simuel; 
No. 16–6433. In re Sinclair; and 
No. 16–6437. In re Brice. Petitions for writs of habeas cor-

pus denied. 

No. 16–6434. In re Kapordelis. Motion of petitioner for 
leave to proceed in forma pauperis denied, and petition for writ 
of habeas corpus dismissed. See this Court's Rule 39.8. Justice 
Kagan took no part in the consideration or decision of this motion 
and this petition. 

No. 16–295. In re Habiniak; and 
No. 16–5861. In re Eggers. Petitions for writs of manda-

mus denied. 

Certiorari Denied 

No. 15–1055. SmithKline Beecham Corp., dba Glaxo-
SmithKline, et al. v. King Drug Company of Florence, Inc., 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 791 
F. 3d 388. 

No. 16–107. OXY USA Inc. v. Schell et al., Individually 
and on Behalf of All Others Similarly Situated. C. A. 
10th Cir. Certiorari denied. Reported below: 814 F. 3d 1107. 
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No. 16–151. Archangel Diamond Corporation Liquidat-
ing Trust v. OAO Lukoil. C. A. 10th Cir. Certiorari denied. 
Reported below: 812 F. 3d 799. 

No. 16–274. Sundin v. United Airlines, Inc., et al. Ct. 
App. Colo. Certiorari denied. 

No. 16–282. Consumer Health Information Corp. v. 
Amylin Pharmaceuticals, Inc., et al. C. A. 7th Cir. Certio-
rari denied. Reported below: 819 F. 3d 992. 

No. 16–286. Wolfchild et al. v. Redwood County, Minne-
sota, et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 824 F. 3d 761. 

No. 16–288. Alicea Diaz v. Alicea Santana et al. Sup. 
Ct. P. R. Certiorari denied. 

No. 16–297. Gardner v. District of Columbia Court of 
Appeals. Ct. App. D. C. Certiorari denied. Reported below: 
116 A. 3d 938. 

No. 16–343. Tuvell v. International Business Machines, 
Inc. C. A. 1st Cir. Certiorari denied. Reported below: 643 
Fed. Appx. 1. 

No. 16–387. Grady v. United States. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 656 Fed. Appx. 498. 

No. 16–396. McKellips v. Wisconsin. Sup. Ct. Wis. Cer-
tiorari denied. Reported below: 2016 WI 51, 369 Wis. 2d 437, 881 
N. W. 2d 258. 

No. 16–400. McDufe v. City of Jacksonville, Florida. 
C. A. 11th Cir. Certiorari denied. Reported below: 625 Fed. 
Appx. 521. 

No. 16–404. National Association for the Advancement 
of Multijurisdiction Practice et al. v. Lynch, Attorney 
General, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 826 F. 3d 191. 

No. 16–407. Von Goetzman v. Jeff’s Transmissions, Inc. 
Dist. Ct. App. Fla., 2d Dist. Certiorari denied. Reported below: 
194 So. 3d 1030. 
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No. 16–437. Kahn v. Helvetia Asset Recovery, Inc. Ct. 
App. Tex., 4th Dist. Certiorari denied. Reported below: 475 
S. W. 3d 389. 

No. 16–446. Trading Technologies International, Inc. v. 
Lee, Under Secretary of Commerce for Intellectual 
Property and Director, United States Patent and Trade-
mark Ofce. C. A. Fed. Cir. Certiorari denied. Reported 
below: 815 F. 3d 816. 

No. 16–454. Stanford v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 823 F. 3d 814. 

No. 16–5240. Nhuong Van Nguyen v. Superior Court of 
California, Riverside County, et al. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 16–5806. Speed v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 16–5812. Ruiz v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2016 IL App (1st) 133806–U. 

No. 16–5828. Fernanders v. Wright et al. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5842. Surbaugh v. West Virginia. Sup. Ct. App. 
W. Va. Certiorari denied. Reported below: 237 W. Va. 242, 786 
S. E. 2d 601. 

No. 16–5843. Jackson v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–5854. Cheatham v. Burt, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–5859. Vukich v. Pennsylvania et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–5860. Vurimindi v. Feder, Clerk, Court of Com-
mon Pleas of Pennsylvania, First Judicial District. Sup. 
Ct. Pa. Certiorari denied. 

No. 16–5863. Houthoofd v. State Treasurer. Ct. App. 
Mich. Certiorari denied. 
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No. 16–5864. Moss v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 16–5882. Lin v. Neuner et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 647 Fed. Appx. 107. 

No. 16–5889. Omran v. Gunnison et al. C. A. 1st Cir. 
Certiorari denied. 

No. 16–5890. Newell v. Alden Village Health Facility 
for Children and Young Adults. C. A. 7th Cir. Certiorari 
denied. Reported below: 651 Fed. Appx. 556. 

No. 16–5929. Montague v. Tennessee. Sup. Ct. Tenn. 
Certiorari denied. 

No. 16–5936. Velasquez-Lopez v. Clarke, Director, Vir-
ginia Department of Corrections. Sup. Ct. Va. Certiorari 
denied. Reported below: 290 Va. 443, 778 S. E. 2d 504. 

No. 16–5939. Woulard v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–5987. Eleson v. Lizarraga, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 16–6004. Burrell v. Place, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6016. Ray v. Kernan, Secretary, California De-
partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 654 Fed. Appx. 865. 

No. 16–6025. Lane v. Cain, Superintendent, Snake River 
Correctional Institution. C. A. 9th Cir. Certiorari denied. 

No. 16–6035. McDonald v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 118. 

No. 16–6055. Zakki v. Cheapoair, Inc. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 654 Fed. Appx. 138. 

No. 16–6057. Bryant v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 
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No. 16–6061. Bassett v. Florida. Sup. Ct. Fla. Certio-
rari denied. 

No. 16–6062. Blacher v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 16–6079. Clark v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 16–6104. Cogswell v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 648 Fed. Appx. 624. 

No. 16–6117. Smith v. Campbell, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6148. Johnson v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 16–6151. Gordon v. Ledbetter. C. A. 8th Cir. Certio-
rari denied. Reported below: 642 Fed. Appx. 637. 

No. 16–6198. Nkwuo v. T-Mobile et al. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6213. Nelson v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–6227. Marr v. Harkness. Sup. Ct. Fla. Certiorari 
denied. 

No. 16–6230. Adams v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 16–6234. Queen v. Matevousian, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–6258. Clarke v. Jones, Director, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 16–6262. Vennes v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–6273. Harris v. Jones, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. 
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No. 16–6294. Marsing v. Kelly, Superintendent, Oregon 
State Penitentiary. C. A. 9th Cir. Certiorari denied. Re-
ported below: 657 Fed. Appx. 629. 

No. 16–6295. Juan-Solano v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 673. 

No. 16–6306. Van Osten v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 639 Fed. Appx. 393. 

No. 16–6312. Young v. United States; and 
No. 16–6357. Burnett v. United States. C. A. D. C. Cir. 

Certiorari denied. Reported below: 827 F. 3d 1108. 

No. 16–6330. Woods v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 827 F. 3d 712. 

No. 16–6336. Morin v. United States. C. A. 2d Cir. Cer-
tiorari denied. 

No. 16–6339. Armenta-Romero v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 655 Fed. Appx. 575. 

No. 16–6343. Lucas v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 638 Fed. Appx. 526. 

No. 16–6346. Ponte v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 828 F. 3d 91. 

No. 16–154. Delaware Trust Co., fka CSC Trust Company 
Delaware v. Energy Future Holdings Corp. et al. C. A. 
3d Cir. Certiorari denied. Justice Alito took no part in the 
consideration or decision of this petition. Reported below: 648 
Fed. Appx. 277. 

No. 16–310. Alfriend et al. v. United States District 
Court for the Northern District of California et al. 
C. A. 9th Cir. Certiorari denied. Justice Breyer took no part 
in the consideration or decision of this petition. Reported below: 
642 Fed. Appx. 791. 

Rehearing Denied 

No. 15–8796. Grigsby v. United States, 578 U. S. 985; 
No. 15–9473. Gray v. Zook, Warden, ante, p. 841; 
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No. 15–9549. Robinson v. Trustmark National Bank 
et al., ante, p. 844; 

No. 15–9821. Sutton v. United States, ante, p. 860; 
No. 15–9918. Russell v. Alabama, ante, p. 802; 
No. 16–77. Cetner, as Trustee of the Cetner Family 

Trust v. Carter et al., as Trustees of the Carter Family 
Trust dated March 1, 1991, ante, p. 871; 

No. 16–5348. Hare v. United States, ante, p. 895; and 
No. 16–5601. Choeurn v. Massachusetts, ante, p. 904. Pe-

titions for rehearing denied. 

November 8, 2016 

Miscellaneous Order 
No. 15–1248. McLane Co., Inc. v. Equal Employment Op-

portunity Commission. C. A. 9th Cir. [Certiorari granted, 579 
U. S. 969.] Stephen B. Kinnaird, Esq., of Washington, D. C., is 
invited to brief and argue this case as amicus curiae in support 
of the position that a district court's decision to quash or enforce 
an EEOC subpoena is subject to de novo review. Briefs for other 
amici curiae in support of judgment below are to be fled within 
seven days of the fling of the brief for Court-appointed amicus 
curiae. 

November 14, 2016 

Certiorari Dismissed 
No. 16–5941. Riggins v. Texas. Ct. Crim. App. Tex. Mo-

tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. As peti-
tioner has repeatedly abused this Court's process, the Clerk is 
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). 

No. 16–6222. St. Louis v. Pierce, Warden, et al. C. A. 3d 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court's Rule 39.8. 

Miscellaneous Orders 
No. 16M51. Marsh v. United States. Motion to direct the 

Clerk to fle petition for writ of certiorari out of time denied. 
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No. 16M52. Johnson v. BAE Systems, Inc., et al. Motion 
for leave to fle petition for writ of certiorari under seal with 
redacted copies for the public record granted. 

No. 16M53. Mack v. Huston et al. Motion for leave to fle 
petition for writ of certiorari with supplemental appendix under 
seal granted. 

No. 15–680. Bethune-Hill et al. v. Virginia State Board 
of Elections et al. D. C. E. D. Va. [Probable jurisdiction 
noted, 578 U. S. 1021.] Motion of the Acting Solicitor General for 
leave to participate in oral argument as amicus curiae and for 
divided argument granted. 

No. 15–961. Visa Inc. et al. v. Osborn et al.; and 
No. 15–962. Visa Inc. et al. v. Stoumbos et al. C. A. D. C. 

Cir. [Certiorari granted, 579 U. S. 940.] Motion of the Acting 
Solicitor General for leave to participate in oral argument as ami-
cus curiae and for divided argument granted. 

No. 15–8544. Beckles v. United States. C. A. 11th Cir. 
[Certiorari granted, 579 U. S. 927.] Motion of respondent for ad-
ditional time to argue granted, and the time is divided as follows: 
25 minutes for petitioner, 25 minutes for respondent, and 15 min-
utes for Court-appointed amicus curiae. Justice Kagan took 
no part in the consideration or decision of this motion. 

No. 16–6566. In re Clark. Petition for writ of habeas cor-
pus denied. 

No. 16–6326. In re Kachina. Petition for writ of manda-
mus denied. 

Certiorari Denied 

No. 15–1373. SSC Mystic Operating Co., LLC, dba Pen-
dleton Health and Rehabilitation Center v. National 
Labor Relations Board. C. A. D. C. Cir. Certiorari denied. 
Reported below: 801 F. 3d 302. 

No. 15–9313. Calkins v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 795 F. 3d 896. 

No. 15–9353. Townsend v. City of Beloit, Wisconsin. 
Sup. Ct. Wis. Certiorari denied. Reported below: 2016 WI 2, 
365 Wis. 2d 745, 872 N. W. 2d 670. 
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No. 15–9461. Belcher v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 637 Fed. Appx. 515. 

No. 15–9481. Hajda v. University of Kansas Hospital Au-
thority et al. Ct. App. Kan. Certiorari denied. Reported 
below: 51 Kan. App. 2d 761, 356 P. 3d 1. 

No. 15–9493. Choy v. Comcast Cable Communications, 
LLC. C. A. 3d Cir. Certiorari denied. Reported below: 629 
Fed. Appx. 362. 

No. 15–9585. Kempton v. J. C. Penney Corp., Inc. C. A. 
5th Cir. Certiorari denied. 

No. 15–9600. Evans v. City of Seattle, Washington. Sup. 
Ct. Wash. Certiorari denied. Reported below: 184 Wash. 2d 
856, 366 P. 3d 906. 

No. 15–9794. Slade v. City of Marshall, Texas, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 814 F. 3d 263. 

No. 16–66. McNeese v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 819 F. 3d 922. 

No. 16–76. Cooper v. Square, Inc. C. A. Fed. Cir. Certio-
rari denied. Reported below: 645 Fed. Appx. 1014. 

No. 16–229. COPE, aka Citizens for Objective Public Ed-
ucation, Inc., et al. v. Kansas State Board of Education 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 821 
F. 3d 1215. 

No. 16–289. Purdue Pharma L. P. et al. v. Epic Pharma, 
LLC, et al.; and 

No. 16–296. Grunenthal GmbH v. Teva Pharmaceuticals 
USA, Inc., et al. C. A. Fed. Cir. Certiorari denied. Reported 
below: 811 F. 3d 1345. 

No. 16–290. Payne v. University of Southern Mississippi 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 643 
Fed. Appx. 409. 

No. 16–314. Arrington v. Chavez. C. A. 10th Cir. Certio-
rari denied. Reported below: 646 Fed. Appx. 590. 

No. 16–354. Cauler v. Lehigh Valley Hospital, Inc., dba 
Lehigh Valley Hospital & Health Network. C. A. 3d Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 69. 
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No. 16–375. Davidson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 289. 

No. 16–380. M. B. N. S. v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 222 So. 3d 383. 

No. 16–403. Elkharwily v. Mayo Holding Co. et al. C. A. 
8th Cir. Certiorari denied. Reported below: 823 F. 3d 462. 

No. 16–406. Tuka v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 652 Fed. Appx. 99. 

No. 16–410. Dani v. Miller, Oklahoma State Treasurer, 
et al. Sup. Ct. Okla. Certiorari denied. Reported below: 2016 
OK 35, 374 P. 3d 779. 

No. 16–417. Amidon et al. v. California ex rel. Fire In-
surance Exchange et al. Ct. App. Cal., 2d App. Dist., 
Div. 3. Certiorari denied. 

No. 16–422. Assaf v. Trinity Medical Center. C. A. 7th 
Cir. Certiorari denied. Reported below: 821 F. 3d 847. 

No. 16–426. Flint v. Chauvin, Judge, Circuit Court of 
Kentucky, Jefferson County. C. A. 6th Cir. Certiorari 
denied. 

No. 16–427. Figueroa v. Link, Superintendent, State 
Correctional Institution at Graterford, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 16–429. Willes v. Linn County, Oregon, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 650 Fed. Appx. 444. 

No. 16–447. Calloway v. Bank of America Corp. et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 646 Fed. 
Appx. 578. 

No. 16–456. Ellis et ux. v. Lemons et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 697. 

No. 16–491. Hislop v. Montana. Sup. Ct. Mont. Certiorari 
denied. Reported below: 383 Mont. 482, 373 P. 3d 834. 

No. 16–5009. MacPheat v. Reed. Sup. Ct. Mont. Certiorari 
denied. Reported below: 383 Mont. 546. 
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No. 16–5055. Parrilla-Fuentes v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 16–5099. Adkins v. Jochem et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 642 Fed. Appx. 270. 

No. 16–5551. Ackerman v. Indiana. Sup. Ct. Ind. Certio-
rari denied. Reported below: 51 N. E. 3d 171. 

No. 16–5874. Wilson v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 16–5876. Sallie v. Sellers, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5877. Sharrieff v. Johnson, Administrator, New 
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 16–5881. Mays v. Wetzel, Secretary, Pennsylvania 
Department of Corrections, et al. C. A. 3d Cir. Certio-
rari denied. 

No. 16–5885. Smith v. Connections Community Support 
Programs, Inc., et al. Sup. Ct. Del. Certiorari denied. Re-
ported below: 145 A. 3d 430. 

No. 16–5886. Tovar v. Baughman, Acting Warden. C. A. 
9th Cir. Certiorari denied. 

No. 16–5887. Walker v. Cartledge, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 639 Fed. Appx. 963. 

No. 16–5892. Stevenson v. Berghuis, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 16–5896. Cross v. Phelps County, Missouri, et al. 
C. A. 8th Cir. Certiorari denied. 

No. 16–5899. Watts v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 16–5900. Singleton v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 187 So. 3d 1252. 

No. 16–5907. Washington v. O’Neal et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 641 Fed. Appx. 261. 
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No. 16–5914. Bandler v. BPCM NYC, Ltd., et al. C. A. 
2d Cir. Certiorari denied. Reported below: 631 Fed. Appx. 71. 

No. 16–5915. Legate v. Collier, Executive Director, 
Texas Department of Criminal Justice. C. A. 5th Cir. 
Certiorari denied. Reported below: 822 F. 3d 207. 

No. 16–5917. Boone v. Kennedy, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 16–5919. Rother v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 648 Fed. Appx. 381. 

No. 16–5923. Pan v. City of Sunnyvale, California. Ct. 
App. Cal., 6th App. Dist. Certiorari denied. 

No. 16–5926. Van Buren v. California. Ct. App. Cal., 1st 
App. Dist., Div. 5. Certiorari denied. 

No. 16–5932. Earls v. Dittmann, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 16–5934. Robertson v. Brown, Superintendent, Wa-
bash Valley Correctional Facility. C. A. 7th Cir. Certio-
rari denied. 

No. 16–5940. Tavares v. United Airlines et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 637 Fed. Appx. 108. 

No. 16–5943. Salazar v. Premo, Superintendent, Oregon 
State Penitentiary. C. A. 9th Cir. Certiorari denied. 

No. 16–5968. Oweiss v. Maryland. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 223 Md. App. 790. 

No. 16–5999. Carroll v. Nicholls. Ct. App. Colo. Certio-
rari denied. 

No. 16–6067. Hart et al. v. Benton County, Oregon 
Sheriff’s Ofce, et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 654 Fed. Appx. 270. 

No. 16–6093. Davenport v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 189 So. 3d 761. 
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No. 16–6160. Anderson v. United States et al. C. A. 11th 
Cir. Certiorari denied. 

No. 16–6166. Brooks v. Maida et al. C. A. 9th Cir. Certio-
rari denied. 

No. 16–6168. Harper v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 184 So. 3d 521. 

No. 16–6177. Ambert v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 184 So. 3d 518. 

No. 16–6181. Dye v. Nebraska. Sup. Ct. Neb. Certiorari 
denied. Reported below: 291 Neb. 989, 870 N. W. 2d 628. 

No. 16–6193. Haynie v. Holland, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6199. Nunez v. Garman, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–6210. Coley v. Clarke, Director, Virginia Depart-
ment of Corrections. C. A. 4th Cir. Certiorari denied. Re-
ported below: 635 Fed. Appx. 126. 

No. 16–6247. Pernell v. Lewis, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 655 Fed. Appx. 167. 

No. 16–6261. Tryboski v. Pennsylvania State University. 
Super. Ct. Pa. Certiorari denied. Reported below: 134 A. 3d 
484. 

No. 16–6269. Edwards v. Minnesota. Ct. App. Minn. Cer-
tiorari denied. 

No. 16–6287. Nunez-Mirola v. Lynch, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 637 Fed. 
Appx. 485. 

No. 16–6289. Sing v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 653 Fed. Appx. 646. 

No. 16–6293. Janakievski v. Grifn, Executive Director, 
Rochester Psychiatric Center. C. A. 2d Cir. Certiorari 
denied. 
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No. 16–6323. Coleman v. Virginia. Sup. Ct. Va. Certio-
rari denied. 

No. 16–6327. Davison v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 633 Fed. Appx. 179. 

No. 16–6344. Koh v. United States. C. A. 9th Cir. Certio-
rari denied. 

No. 16–6347. Locke v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 815. 

No. 16–6348. Ross v. United States. C. A. 1st Cir. Certio-
rari denied. Reported below: 837 F. 3d 85. 

No. 16–6359. Krivi v. United States. C. A. 7th Cir. Cer-
tiorari denied. 

No. 16–6360. Johnson v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 16–6370. Tegeler v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 650 Fed. Appx. 903. 

No. 16–6378. Galindo Sifuentes v. Brazelton, Warden. 
C. A. 9th Cir. Certiorari denied. Reported below: 825 F. 3d 506. 

No. 16–6389. Benevides v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 650 Fed. Appx. 723. 

No. 16–6391. Vargas-Ortiz v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 667 Fed. Appx. 699. 

No. 16–6396. Barnett v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6406. Reyes-Rivera v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 812 F. 3d 79. 

No. 16–6412. Thomas v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 656 Fed. Appx. 951. 

No. 16–5468. Ford v. Rohr et al. C. A. 4th Cir. Certiorari 
denied. Justice Alito took no part in the consideration or deci-
sion of this petition. Reported below: 642 Fed. Appx. 269. 

No. 16–6362. Kissi v. United States. C. A. 4th Cir. Cer-
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 649 Fed. Appx. 318. 
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Rehearing Denied 

No. 15–1374. Williams v. Perez, Secretary of Labor, ante, 
p. 818; 

No. 15–1449. Waldo et ux. v. Bank of New York Mellon 
et al., ante, p. 822; 

No. 15–9361. Fisher v. United States, 579 U. S. 935; 
No. 15–9629. Belanus v. Clark et al., ante, p. 849; 
No. 16–5140. Hopkins v. JPMorgan Chase Bank, N. A., 

et al., ante, p. 883; 
No. 16–5180. Jones v. California, ante, p. 886; 
No. 16–5309. Messer v. California, ante, p. 893; and 
No. 16–5345. Garry v. American Standard Trane, Inc., 

et al., ante, p. 895. Petitions for rehearing denied. 

November 17, 2016 

Certiorari Dismissed 

No. 15–961. Visa Inc. et al. v. Osborn et al.; and 
No. 15–962. Visa Inc. et al. v. Stoumbos et al. C. A. D. C. 

Cir. [Certiorari granted, 579 U. S. 940.] These cases were 
granted to resolve “[w]hether allegations that members of a busi-
ness association agreed to adhere to the association's rules and 
possess governance rights in the association, without more, are 
suffcient to plead the element of conspiracy in violation of Section 
1 of the Sherman Act . . . .” Pets. for Cert. in No. 15–961, p. i, 
and No. 15–962, p. i. After “[h]aving persuaded us to grant cer-
tiorari” on this issue, however, petitioners “chose to rely on a 
different argument” in their merits briefng. City and County of 
San Francisco v. Sheehan, 575 U. S. 600, 608 (2015). The Court, 
therefore, orders that the writs in these cases be dismissed as 
improvidently granted. 

November 22, 2016 

Miscellaneous Order 

No. 14–1538. Life Technologies Corp. et al. v. Promega 
Corp. C. A. Fed. Cir. [Certiorari granted, 579 U. S. 927.] Mo-
tion of the Acting Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument fled out of 
time granted. 
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Certiorari Gra

No. 16–351. 

November 28, 2016 

nted—Vacated and Remanded 

Hunter et al. v. Cole et al. C. A. 5th Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Mullenix v. Luna, 577 U. S. 7 (2015) 
(per curiam). Reported below: 802 F. 3d 752. 

No. 16–5596. Lamb v. United States. C. A. 8th Cir. Re-
ported below: 638 Fed. Appx. 575; and 

No. 16–5660. Steiner v. United States. C. A. 3d Cir. Re-
ported below: 815 F. 3d 128. Motions of petitioners for leave to 
proceed in forma pauperis granted. Certiorari granted, judg-
ments vacated, and cases remanded for further consideration in 
light of Mathis v. United States, 579 U. S. 500 (2016). 

Certiorari Dismissed 

No. 16–6048. Hodge et ux. v. College of Southern Mary-
land et al. C. A. 4th Cir. Motion of petitioners for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court's Rule 39.8. Reported below: 646 Fed. Appx. 294. 

No. 16–6110. Fourstar v. United States. C. A. Fed. Cir. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. 

No. 16–6188. Hill v. Traxler, Chief Judge, United 
States Court of Appeals for the Fourth Circuit, et al. 
C. A. 4th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's Rule 
39.8. As petitioner has repeatedly abused this Court's process, 
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). Reported below: 627 
Fed. Appx. 236. 

No. 16–6453. Woodworth v. Shartle, Warden. C. A. 9th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court's Rule 39.8. 

No. 16–6482. Watson v. United States District Court for 
the District of Columbia. C. A. D. C. Cir.; and 
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No. 16–6483. Watson v. Jarvis, Warden. C. A. 11th Cir. 
Reported below: 644 Fed. Appx. 996. Motions of petitioner for 
leave to proceed in forma pauperis denied, and certiorari dis-
missed. See this Court's Rule 39.8. As petitioner has repeat-
edly abused this Court's process, the Clerk is directed not to 
accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). 

Miscellaneous Orders 

No. 16M54. Thomas v. Jones, Secretary, Florida Depart-
ment of Corrections; 

No. 16M55. Ward v. Howard; 
No. 16M56. Staunton v. Minnesota et al.; and 
No. 16M57. Patrick v. Hubbard, Warden. Motions to di-

rect the Clerk to fle petitions for writs of certiorari out of time 
denied. 

No. 16M58. Sealed v. Sealed. Motion for leave to fle peti-
tion for writ of certiorari under seal granted. 

No. 145, Orig. Delaware v. Pennsylvania et al.; and 
No. 146, Orig. Arkansas et al. v. Delaware. Motion of 

Arkansas et al. for leave to amend bill of complaint granted. [For 
earlier order herein, see ante, p. 808.] 

No. 147, Orig. New Mexico v. Colorado. The Acting Solici-
tor General is invited to fle a brief in this case expressing the 
views of the United States. 

No. 15–118. Hernandez et al. v. Mesa et al. C. A. 5th 
Cir. [Certiorari granted, ante, p. 915.] Motion of petitioners to 
dispense with printing joint appendix granted. 

No. 15–1498. Lynch, Attorney General v. Dimaya. C. A. 
9th Cir. [Certiorari granted, 579 U. S. 969.] Motion of petitioner 
to dispense with printing joint appendix granted. 

No. 15–9100. David v. American Telephone & Telegraph 
Co. et al. C. A. 11th Cir. Motion of petitioner for reconsidera-
tion of order denying leave to proceed in forma pauperis [ante, 
p. 802] denied. 
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No. 15–9477. Benitez v. Mississippi. Ct. App. Miss. Mo-
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 810] denied. 

No. 15–9803. Nyanjom v. Hawker Beechcraft Corp. C. A. 
10th Cir. Motion of petitioner for reconsideration of order deny-
ing leave to proceed in forma pauperis [ante, p. 811] denied. 

No. 15–9843. Evans v. United States. C. A. 8th Cir. Mo-
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 811] denied. 

No. 16–5135. Apgar v. McDonald, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Motion of petitioner for reconsidera-
tion of order denying leave to proceed in forma pauperis [ante, 
p. 811] denied. 

No. 16–5163. Ross v. Todd. C. A. 11th Cir. Motion of peti-
tioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 805] denied. 

No. 16–5370. Foster v. Holder. C. A. 5th Cir. Motion of 
petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 811] denied. 

No. 16–5371. Foster v. Holder. C. A. 5th Cir. Motion of 
petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 811] denied. 

No. 16–6089. White v. Matthews et al. Ct. App. Mich.; 
No. 16–6195. Hoist v. New Jersey et al. C. A. 3d Cir.; 
No. 16–6236. Brooks v. Employment Department et al. 

Ct. App. Ore.; 
No. 16–6257. McGriff v. State Civil Service Commission 

et al. C. A. 3d Cir.; 
No. 16–6278. In re Christenson; 
No. 16–6382. Finley v. Evans. C. A. 8th Cir.; and 
No. 16–6390. Alvarez v. United States. C. A. 11th Cir. 

Motions of petitioners for leave to proceed in forma pauperis 
denied. Petitioners are allowed until December 19, 2016, within 
which to pay the docketing fees required by Rule 38(a) and to 
submit petitions in compliance with Rule 33.1 of the Rules of 
this Court. 
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No. 16–6608. In re Freitag; 
No. 16–6681. In re Zone; and 
No. 16–6731. In re Antwine. Petitions for writs of habeas 

corpus denied. 

No. 16–6632. In re Figueroa; 
No. 16–6675. In re Hastings; and 
No. 16–6748. In re Singleton. Motions of petitioners for 

leave to proceed in forma pauperis denied, and petitions for writs 
of habeas corpus dismissed. See this Court's Rule 39.8. 

No. 16–6196. In re Graham. Petition for writ of manda-
mus denied. 

No. 16–6223. In re Pianka. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus dismissed. See this Court's Rule 39.8. 

No. 16–6003. In re Aziz. Petition for writ of mandamus and/ 
or prohibition denied. 

No. 16–6484. In re Cochran. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus and/or prohibition dismissed. See this Court's Rule 
39.8. Justice Kagan took no part in the consideration or deci-
sion of this motion and this petition. 

No. 16–6175. In re David. Petition for writ of prohibition 
denied. 

Certiorari Denied 

No. 15–1479. Kubiak v. City of Chicago, Illinois, et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 810 F. 3d 476. 

No. 15–1490. Stanford v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 805 F. 3d 557. 

No. 15–9428. Carter v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 606 Fed. Appx. 94. 

No. 15–9489. Rainbow v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 813 F. 3d 1097. 

No. 15–9718. Tamayo-Baez v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 820 F. 3d 308. 
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No. 15–9776. Chepak v. New York City Health and Hospi-
tals Corporation. C. A. 2d Cir. Certiorari denied. Reported 
below: 643 Fed. Appx. 62. 

No. 15–9815. Flint v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–63. DBN Holding, Inc., et al. v. International 
Trade Commission. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 805 F. 3d 1328. 

No. 16–128. Carroll, Individually and as Heir of Car-
roll, Deceased, et al. v. Ellington et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 800 F. 3d 154. 

No. 16–153. Cairel et al. v. Alderden et al. C. A. 7th 
Cir. Certiorari denied. Reported below: 821 F. 3d 823. 

No. 16–171. Jamgotchian v. Kentucky Horse Racing Com-
mission et al. Sup. Ct. Ky. Certiorari denied. Reported 
below: 488 S. W. 3d 594. 

No. 16–201. Sovereign Wealth Fund Samruk-Kazyna 
JSC, aka National Welfare Fund Samruk-Kazyna v. Atlan-
tic Holdings, Inc., et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 813 F. 3d 98. 

No. 16–210. Pfeil v. St. Matthew Evangelical Lutheran 
Church of the Unaltered Augsburg Confession of Wor-
thington, Nobles County, Minnesota, et al. Sup. Ct. Minn. 
Certiorari denied. Reported below: 877 N. W. 2d 528. 

No. 16–220. Symons International Group, Inc., et al. v. 
Continental Casualty Co. C. A. 7th Cir. Certiorari denied. 
Reported below: 817 F. 3d 979. 

No. 16–242. Texas Package Stores Assn., Inc. v. Fine 
Wine & Spirits of North Texas, LLC, et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 820 F. 3d 730. 

No. 16–324. Bezerra v. Texas. Ct. App. Tex., 7th Dist. 
Certiorari denied. Reported below: 485 S. W. 3d 133. 

No. 16–325. Wenke v. California. Ct. App. Cal., 1st App. 
Dist., Div. 1. Certiorari denied. 
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No. 16–328. LeFever v. Ferguson et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 645 Fed. Appx. 438. 

No. 16–330. Lee v. Bevington. C. A. 4th Cir. Certiorari 
denied. Reported below: 647 Fed. Appx. 275. 

No. 16–335. Anderson et al. v. Aurora Loan Services, 
LLC, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 649 Fed. Appx. 550. 

No. 16–340. Deters v. Kentucky Bar Assn. et al. C. A. 
6th Cir. Certiorari denied. Reported below: 646 Fed. Appx. 468. 

No. 16–344. Havens v. Mobex Network Services, LLC, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 820 
F. 3d 80. 

No. 16–350. Ledgerwood v. Ocwen Loan Servicing, LLC, 
et al. C. A. 2d Cir. Certiorari denied. 

No. 16–353. Robin Singh Educational Services, Inc., 
et al. v. Testmasters Educational Services, Inc. C. A. 5th 
Cir. Certiorari denied. Reported below: 799 F. 3d 437. 

No. 16–355. J. W., By and Through His Father and Next 
Friend Wikle v. Carrier et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 645 Fed. Appx. 263. 

No. 16–359. DataTreasury Corp. v. JPMorgan Chase 
Bank, N. A. C. A. 5th Cir. Certiorari denied. Reported below: 
823 F. 3d 1006. 

No. 16–363. Ghogomu v. Delta Airlines Global Services, 
LLC, et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 652 Fed. Appx. 701. 

No. 16–374. Stancu v. Pace Realty Corp. Ct. App. Tex., 
5th Dist. Certiorari denied. 

No. 16–376. Milwaukee Police Assn. et al. v. City of 
Milwaukee, Wisconsin. Sup. Ct. Wis. Certiorari denied. 
Reported below: 2016 WI 47, 369 Wis. 2d 272, 882 N. W. 2d 333. 

No. 16–378. Flint v. Jackson et al. Ct. App. Ky. Certio-
rari denied. 
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No. 16–379. Flint v. Stilger et al. Ct. App. Ky. Certio-
rari denied. 

No. 16–381. Kitras et al. v. Town of Aquinnah, Massa-
chusetts, et al. Sup. Jud. Ct. Mass. Certiorari denied. 
Reported below: 474 Mass. 132, 49 N. E. 3d 198. 

No. 16–385. Medina Ortiz v. Texas. Ct. App. Tex., 7th Dist. 
Certiorari denied. 

No. 16–386. Rushdan v. Maryland. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 226 Md. App. 724. 

No. 16–411. Cook v. Texas. Ct. App. Tex., 9th Dist. Certio-
rari denied. 

No. 16–418. Oklevueha Native American Church of 
Hawaii, Inc., et al. v. Lynch, Attorney General, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 828 F. 3d 
1012. 

No. 16–419. Bender v. Obama, President of the United 
States, et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 653 Fed. Appx. 31. 

No. 16–434. Collett, as Personal Representative of the 
Estate of Goode v. Berlanga. C. A. 6th Cir. Certiorari de-
nied. Reported below: 646 Fed. Appx. 427. 

No. 16–442. Shott v. Katz. C. A. 7th Cir. Certiorari de-
nied. Reported below: 829 F. 3d 494. 

No. 16–451. Jaye v. Oak Knoll Village Condominium 
Owners Assn., Inc., et al. C. A. 3d Cir. Certiorari denied. 

No. 16–465. Fjord et al. v. Kelleher. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 654 Fed. Appx. 169. 

No. 16–468. Great Stuff, Inc., et al. v. Cotter. Sup. Ct. 
Del. Certiorari denied. Reported below: 141 A. 3d 1018. 

No. 16–485. Mid-City National Bank of Chicago et al. 
v. City of Joliet, Illinois. C. A. 7th Cir. Certiorari denied. 
Reported below: 825 F. 3d 827. 

No. 16–501. Bounds v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 826 F. 3d 363. 
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No. 16–502. Cotton v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 823 F. 3d 430. 

No. 16–506. Frison v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 825 F. 3d 437. 

No. 16–524. Petrie v. Virginia Board of Medicine et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 648 Fed. 
Appx. 352. 

No. 16–526. Rand v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 835 F. 3d 451. 

No. 16–537. Nakell v. Barth. C. A. 4th Cir. Certiorari de-
nied. Reported below: 648 Fed. Appx. 324. 

No. 16–540. Green v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 828 F. 3d 331. 

No. 16–547. White v. City of Chicago, Illinois, et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 829 F. 3d 837. 

No. 16–571. Schleicher v. Preferred Solutions, Inc. 
C. A. 6th Cir. Certiorari denied. Reported below: 831 F. 3d 746. 

No. 16–5124. Alvarado v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 816 F. 3d 242. 

No. 16–5278. Ricks v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 643 Fed. Appx. 894. 

No. 16–5314. Feldman et vir v. H. A. Berkheimer, Inc., 
dba Berkheimer Tax Administrator, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 637 Fed. Appx. 63. 

No. 16–5393. Holland v. Department of Veterans Af-
fairs. C. A. 8th Cir. Certiorari denied. Reported below: 637 
Fed. Appx. 263. 

No. 16–5592. Montes-Nunez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 644 Fed. Appx. 350. 

No. 16–5669. Andrews v. Crews, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 16–5697. Taylor v. Culliver, Superintendent, Hol-
man Correctional Facility, et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 638 Fed. Appx. 809. 
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No. 16–5714. Allen v. Williams et al. Ct. App. Cal., 2d 
App. Dist., Div. 8. Certiorari denied. 

No. 16–5754. Mike v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 195 So. 3d 378. 

No. 16–5829. Thornberg v. State Farm Fire & Casualty 
Co. et al. C. A. 8th Cir. Certiorari denied. Reported below: 
638 Fed. Appx. 578. 

No. 16–5947. Septowski v. Commission for Lawyer Disci-
pline of the State Bar of Texas. Sup. Ct. Tex. Certiorari 
denied. 

No. 16–5951. Madrid v. Grifn, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 16–5955. Williams v. Cartledge, Warden, et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 633 Fed. 
Appx. 190. 

No. 16–5957. Johnson v. Beach Park School District. 
C. A. 7th Cir. Certiorari denied. Reported below: 638 Fed. 
Appx. 501. 

No. 16–5970. Ryder v. Royal, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 810 F. 3d 724. 

No. 16–5972. Liggan v. Kirkpatrick, Superintendent, 
Clinton Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 652 Fed. Appx. 41. 

No. 16–5978. Salado v. Moham, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 639 Fed. Appx. 562. 

No. 16–5982. Dulcio v. Hall, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 16–5985. Smalls v. New York. App. Div., Sup. Ct. N. Y., 
3d Jud. Dept. Certiorari denied. Reported below: 128 App. Div. 
3d 1229, 9 N. Y. S. 3d 700. 

No. 16–5989. Wiggins v. Rockford Housing Authority 
et al. App. Ct. Ill., 2d Dist. Certiorari denied. 
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No. 16–5991. Jones v. Butler et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 654 Fed. Appx. 137. 

No. 16–5992. Koh v. Doe et al. C. A. 9th Cir. Certiorari 
denied. 

No. 16–5993. Manning v. Texas. Ct. App. Tex., 9th Dist. 
Certiorari denied. 

No. 16–5997. Cruitt v. Alabama et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 909. 

No. 16–5998. Britt v. Conway, Sheriff, Gwinnett County, 
Georgia. Sup. Ct. Ga. Certiorari denied. 

No. 16–6000. Nivens v. Maryland. Ct. Sp. App. Md. Cer-
tiorari denied. 

No. 16–6001. Cox v. Florida Department of Corrections. 
Dist. Ct. App. Fla., 1st Dist. Certiorari denied. Reported 
below: 187 So. 3d 1236. 

No. 16–6005. Bohannan v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–6006. Singer v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 57 N. E. 3d 900. 

No. 16–6009. Delgado v. Pennsylvania et al. C. A. 3d 
Cir. Certiorari denied. 

No. 16–6011. Smith v. Dallas County Hospital District, 
dba Parkland Health and Hospital System. C. A. 5th Cir. 
Certiorari denied. Reported below: 651 Fed. Appx. 279. 

No. 16–6019. Eckles v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 222 So. 3d 390. 

No. 16–6027. Carolina v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 16–6028. Cook v. Pfeiffer, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6029. Coleman v. Circuit Court of Wisconsin, 
Milwaukee County. Sup. Ct. Wis. Certiorari denied. 
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No. 16–6030. Conner v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. 

No. 16–6031. Harriott v. Sheahan, Superintendent, Five 
Points Correctional Facility. Ct. App. N. Y. Certiorari de-
nied. Reported below: 27 N. Y. 3d 1028, 53 N. E. 3d 740. 

No. 16–6033. Bean v. Tribley et al. C. A. 6th Cir. Certio-
rari denied. 

No. 16–6034. Mitchell v. Eldridge et al. C. A. 8th Cir. 
Certiorari denied. 

No. 16–6037. Mixon v. Mississippi Parole Board et al. 
Sup. Ct. Miss. Certiorari denied. 

No. 16–6040. Farrar v. McNesby et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 639 Fed. Appx. 903. 

No. 16–6041. Gimenez v. Ochoa, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 821 F. 3d 1136. 

No. 16–6047. Riethmiller v. Florida Department of En-
vironmental Protection. Sup. Ct. Fla. Certiorari denied. 

No. 16–6052. Holland v. Allbaugh, Director, Oklahoma 
Department of Corrections. C. A. 10th Cir. Certiorari de-
nied. Reported below: 824 F. 3d 1222. 

No. 16–6056. Taylor v. Berry, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 16–6060. Kniest et al. v. Missouri. C. A. 8th Cir. 
Certiorari denied. 

No. 16–6068. Hanson-Hodge v. Colvin, Acting Commis-
sioner of Social Security. C. A. 4th Cir. Certiorari denied. 
Reported below: 653 Fed. Appx. 176. 

No. 16–6077. Dunbar v. California. Ct. App. Cal., 2d App. 
Dist., Div. 1. Certiorari denied. 

No. 16–6084. Rambaran v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 821 F. 3d 1325. 
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No. 16–6086. Remenar v. Employment Department et al. 
Ct. App. Ore. Certiorari denied. 

No. 16–6087. Yaney v. Superior Court of California, Riv-
erside County, et al. Sup. Ct. Cal. Certiorari denied. 

No. 16–6095. Wells v. City of New York, New York, 
et al. C. A. 2d Cir. Certiorari denied. 

No. 16–6102. Chapalet v. Florida. Sup. Ct. Fla. Certio-
rari denied. 

No. 16–6103. Coleman v. Jones, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 16–6105. Connelly v. Semple, Commissioner, Con-
necticut Department of Correction. C. A. 2d Cir. Certio-
rari denied. 

No. 16–6106. Higginbotham v. Louisiana. C. A. 5th Cir. 
Certiorari denied. Reported below: 817 F. 3d 217. 

No. 16–6118. Yaney v. Superior Court of California, Riv-
erside County, et al. Ct. App. Cal., 4th App. Dist., Div. 2. 
Certiorari denied. 

No. 16–6121. Turner v. Porrino, Attorney General of 
New Jersey, et al. C. A. 3d Cir. Certiorari denied. 

No. 16–6122. Windsor v. Snap et al. C. A. 8th Cir. Cer-
tiorari denied. 

No. 16–6123. Howell v. Basinger. C. A. 7th Cir. Certio-
rari denied. 

No. 16–6125. Howell v. Collin County, Texas Detention 
Facility, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 600 Fed. Appx. 298. 

No. 16–6127. Corral Hernandez v. California. Ct. App. 
Cal., 4th App. Dist., Div. 2. Certiorari denied. 

No. 16–6128. Gardner v. Artus, Superintendent, Attica 
Correctional Facility, et al. C. A. 2d Cir. Certiorari 
denied. 
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No. 16–6129. Fields v. Sprader, Deputy Warden, et al. 
C. A. 6th Cir. Certiorari denied. 

No. 16–6131. Falana v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 16–6136. Owens v. Pringle, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 16–6137. Sam v. Goodwin, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 653 Fed. Appx. 329. 

No. 16–6139. Beckett v. Tice, Acting Superintendent, 
State Correctional Institution at Huntingdon, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 16–6141. Sultaana v. Corrigan, Judge, Court of Com-
mon Pleas, Cuyahoga County, Ohio, et al. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6142. Casey v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2015 IL App (1st) 123241–U. 

No. 16–6143. Gaffney v. Beckstrom, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 16–6144. Herrington v. Virginia. Sup. Ct. Va. Cer-
tiorari denied. Reported below: 291 Va. 181, 781 S. E. 2d 561. 

No. 16–6145. Gipson v. Tampkins, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6147. Jones v. Egelhof et al. C. A. 8th Cir. Cer-
tiorari denied. 

No. 16–6149. Hunter v. Montgomery, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–6150. Hardy v. Davey, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 16–6152. Gulley v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 2015 IL App (2d) 131305–U. 

No. 16–6153. Gray v. California. C. A. 9th Cir. Certio-
rari denied. 
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No. 16–6156. Corbett v. Branker et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 628 Fed. Appx. 185. 

No. 16–6159. Barnes v. Corpening, Administrator, Mar-
ion Correctional Center. C. A. 4th Cir. Certiorari denied. 
Reported below: 648 Fed. Appx. 365. 

No. 16–6162. Thomas v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 16–6164. Godfrey v. Russell et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 68. 

No. 16–6169. Flint v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 16–6171. Jennette v. Thompson, Superintendent, 
State Correctional Institution at Mercer, et al. C. A. 
3d Cir. Certiorari denied. 

No. 16–6172. Maldonado v. Jefferson et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 648 Fed. Appx. 939. 

No. 16–6176. Curry v. Georgia. Sup. Ct. Ga. Certiorari 
denied. 

No. 16–6184. Herring v. McEwen, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6200. McKinley v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 957. 

No. 16–6226. Bradley v. Kuntz et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 655 Fed. Appx. 56. 

No. 16–6228. Clemons v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 16–6243. Dehler v. Mohr, Director, Ohio Depart-
ment of Rehabilitation and Correction. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6252. Clark v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. 

No. 16–6272. Crowe v. Lewis, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 651 Fed. Appx. 193. 
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No. 16–6275. Carter v. Wisconsin. Ct. App. Wis. Certio-
rari denied. 

No. 16–6276. Coleman v. Hoffner, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 804 F. 3d 816. 

No. 16–6283. Wright v. Baker et al. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–6302. Pawelski v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 651 Fed. Appx. 750. 

No. 16–6305. Smith v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 16–6310. Turner v. Montgomery, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 819 F. 3d 1171. 

No. 16–6317. Creason v. Singh et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 650 Fed. Appx. 462. 

No. 16–6319. Jordan v. Ormond. C. A. D. C. Cir. Certio-
rari denied. 

No. 16–6321. Muhammad v. Jackson. C. A. 4th Cir. Certio-
rari denied. Reported below: 633 Fed. Appx. 180. 

No. 16–6328. Wilson v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. 

No. 16–6333. Lepre v. New York State Insurance Fund 
et al. C. A. 2d Cir. Certiorari denied. 

No. 16–6334. Peel v. Kernan, Secretary, California De-
partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 639 Fed. Appx. 440. 

No. 16–6349. Dean v. Spearman, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 655 Fed. Appx. 555. 

No. 16–6351. Davis v. McCabe, Interim Superintendent, 
Hampton Roads Regional Jail, et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 667 Fed. Appx. 50. 

No. 16–6361. Mellen v. United States Park Police et al. 
C. A. D. C. Cir. Certiorari denied. 
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No. 16–6363. Britford v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. 

No. 16–6364. Spence v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 667 Fed. Appx. 446. 

No. 16–6365. Bell v. Booker, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 667 Fed. Appx. 58. 

No. 16–6373. Sandlain v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6374. Ly v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 650 Fed. Appx. 503. 

No. 16–6375. Manning v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 71. 

No. 16–6376. Lee v. Maye, Warden. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 667 Fed. Appx. 297. 

No. 16–6379. Singh v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–6380. Hall v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 654 Fed. Appx. 653. 

No. 16–6383. Harrison v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 376. 

No. 16–6384. Buswell v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 661 Fed. Appx. 802. 

No. 16–6385. Doney v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 655 Fed. Appx. 561. 

No. 16–6386. De Jesus-Concepcion v. United States. 
C. A. 3d Cir. Certiorari denied. Reported below: 652 Fed. 
Appx. 134. 

No. 16–6395. Borges v. Davey, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 656 Fed. Appx. 303. 

No. 16–6400. Finch v. Jones, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 643 Fed. Appx. 848. 
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No. 16–6402. Hamilton v. Davila. Ct. App. Tex., 13th Dist. 
Certiorari denied. 

No. 16–6404. Miller v. Cameron, Superintendent, State 
Correctional Institution at Houtzdale, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 16–6409. Smith v. Wisconsin. Sup. Ct. Wis. Certiorari 
denied. Reported below: 2016 WI 23, 367 Wis. 2d 483, 878 N. W. 
2d 135. 

No. 16–6411. Womack v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 646 Fed. Appx. 258. 

No. 16–6413. Tuytjens v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 16–6418. Cadet v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 649 Fed. Appx. 904. 

No. 16–6421. Walker v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 653 Fed. Appx. 851. 

No. 16–6422. Luis Villasenor v. Drug Enforcement Ad-
ministration. C. A. 9th Cir. Certiorari denied. 

No. 16–6424. Dubose v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6425. Scott v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 652 Fed. Appx. 475. 

No. 16–6426. Rivera v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 825 F. 3d 59. 

No. 16–6427. Ornelas v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 828 F. 3d 1018. 

No. 16–6428. Hopkins v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 824 F. 3d 726. 

No. 16–6429. Ruiz v. United States. C. A. 9th Cir. Certio-
rari denied. 

No. 16–6431. Evans v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 656 Fed. Appx. 59. 
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No. 16–6432. Saltzer v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6438. A. C. v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2016 IL App (1st) 153047, 54 
N. E. 3d 952. 

No. 16–6439. Sinha v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 655 Fed. Appx. 1015. 

No. 16–6443. Manning v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 652 Fed. Appx. 397. 

No. 16–6448. Archie v. United States. Ct. App. D. C. 
Certiorari denied. 

No. 16–6450. Blount v. Whitman Walker Clinic et al. 
Ct. App. D. C. Certiorari denied. Reported below: 139 A. 3d 
903. 

No. 16–6452. Wonson v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 144 A. 3d 1. 

No. 16–6463. Abney v. Lewis, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 654 Fed. Appx. 145. 

No. 16–6465. Biyiklioglu, aka Bryan v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 652 Fed. 
Appx. 274. 

No. 16–6470. Le Schack v. Le Schack. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 136 A. 3d 1036. 

No. 16–6477. Ayodele v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 296. 

No. 16–6486. Rodriguez-Garcia v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 657 Fed. Appx. 252. 

No. 16–6487. Smith v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 667 Fed. Appx. 579. 

No. 16–6488. Mayes v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 650 Fed. Appx. 787. 

No. 16–6491. Aguilera v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 655 Fed. Appx. 213. 
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No. 16–6492. Vazquez-Mendez v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 655 Fed. Appx. 1. 

No. 16–6493. Ellis v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–6500. McGowan v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 629 Fed. Appx. 531. 

No. 16–6501. Middlemass v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 16–6502. McDonald v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 660 Fed. Appx. 648. 

No. 16–6505. Bennett v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 139 A. 3d 903. 

No. 16–6506. Rainner v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 143. 

No. 16–6507. Rodriguez-Isaac v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 16–6508. Herrera v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 829 F. 3d 689. 

No. 16–6509. Gomez, aka Guzman v. United States Parole 
Commission. C. A. 5th Cir. Certiorari denied. Reported 
below: 829 F. 3d 398. 

No. 16–6512. Gutierrez-Hernandez v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 654 Fed. 
Appx. 871. 

No. 16–6526. Liounis v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 639 Fed. Appx. 731. 

No. 16–6531. Bethea v. United States. C. A. D. C. Cir. 
Certiorari denied. 

No. 16–6533. Rivers v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 656 Fed. Appx. 444. 

No. 16–6534. Steppes v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 651 Fed. Appx. 697. 
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No. 16–6536. Patton v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 650 Fed. Appx. 324. 

No. 16–6538. Gadsden v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 651 Fed. Appx. 192. 

No. 16–6544. Guarascio v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 627 Fed. Appx. 194. 

No. 16–6547. Hogan v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–6549. Rico v. United States. C. A. 5th Cir. Certio-
rari denied. 

No. 16–6555. Womack v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 646 Fed. Appx. 258. 

No. 16–6558. Plouffe v. Cecallos et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–6559. Vaughan v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 643 Fed. Appx. 726. 

No. 16–6570. Jiau v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 644 Fed. Appx. 92. 

No. 16–6571. Lugo-Lopez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 833 F. 3d 453. 

No. 16–6577. Silicani v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 650 Fed. Appx. 633. 

No. 16–6578. Zuarez-Maldonado v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 669 Fed. Appx. 745. 

No. 16–6579. Latham v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 650 Fed. Appx. 857. 

No. 16–6583. Clark v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 650 Fed. Appx. 569. 

No. 16–6586. Mitchell v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 816 F. 3d 865. 

No. 16–6588. Palmer v. United States. C. A. D. C. Cir. 
Certiorari denied. 
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No. 16–6595. Cornejo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 650 Fed. Appx. 379. 

No. 16–6597. Riggs v. United States District Court for 
the Northern District of Alabama. C. A. 11th Cir. Certio-
rari denied. 

No. 16–6599. Richardson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 651 Fed. Appx. 156. 

No. 16–6610. Fulton v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 16–6614. Hemphill v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 642 Fed. Appx. 448. 

No. 16–6615. Valdez-Corral v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 667 Fed. Appx. 506. 

No. 16–6616. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 667 Fed. Appx. 427. 

No. 16–6617. Pierre v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 667 Fed. Appx. 861. 

No. 16–6621. Ibarra v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 652 Fed. Appx. 290. 

No. 16–323. AVCO Corp. v. Sikkelee, Individually and as 
Personal Representative of the Estate of Sikkelee, De-
ceased. C. A. 3d Cir. Certiorari denied. Justice Alito took 
no part in the consideration or decision of this petition. Reported 
below: 822 F. 3d 680. 

No. 16–329. Assa’ad-Faltas v. Carter et al. C. A. 4th Cir. 
Motion of petitioner to defer consideration of petition for writ of 
certiorari denied. Certiorari denied. Reported below: 610 Fed. 
Appx. 245. 

No. 16–5977. Reynolds v. Johnson, Sheriff, Williams-
burg County, South Carolina, et al. C. A. 4th Cir. Certio-
rari before judgment denied. 

No. 16–6459. Patterson v. Beemer, Attorney General of 
Pennsylvania, et al. C. A. 3d Cir. Certiorari denied. Jus-
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tice Alito took no part in the consideration or decision of this 
petition. 

No. 16–6464. Alexander v. United States. C. A. 4th Cir. 
Certiorari denied. Justice Kagan took no part in the consid-
eration or decision of this petition. Reported below: 651 Fed. 
Appx. 191. 

Rehearing Denied 

No. 15–1334. Vuksich v. Imaging3, Inc., ante, p. 817; 
No. 15–1395. Israel Sanchez v. Kerry, Secretary of 

State, et al., ante, p. 819; 
No. 15–1418. Lagios v. Goldman et al., ante, p. 820; 
No. 15–1441. Serra v. Bank of New York Mellon, ante, 

p. 821; 
No. 15–1520. Moore v. Lightstorm Entertainment, Inc., 

et al., ante, p. 825; 
No. 15–7820. Moreira Da Silva v. Florida, 577 U. S. 1237; 
No. 15–9002. Morris v. Westbrooks, Warden, ante, p. 829; 
No. 15–9040. Stogsdill v. South Carolina Department of 

Health and Human Services, ante, p. 829; 
No. 15–9136. Torres v. Unknown Party, ante, p. 830; 
No. 15–9207. Prater v. Wetzel, Secretary, Pennsylvania 

Department of Corrections, et al., ante, p. 832; 
No. 15–9316. Ciotta v. Brazelton, Warden, ante, p. 835; 
No. 15–9346. Robinson v. Chesapeake Bank of Maryland 

et al., ante, p. 836; 
No. 15–9456. Bravata v. United States, ante, p. 841; 
No. 15–9465. Aponte v. Jones, Secretary, Florida De-

partment of Corrections, ante, p. 841; 
No. 15–9619. In re Santos-Pineda, ante, p. 813; 
No. 15–9656. Stancik v. Deutsche National Bank, ante, 

p. 851; 
No. 15–9661. Williams v. McDonald, Secretary of Veter-

ans Affairs, ante, p. 851; 
No. 15–9668. Rahmani v. Jones, Secretary, Florida De-

partment of Corrections, et al., ante, p. 851; 
No. 15–9755. Murray v. United States, ante, p. 856; 
No. 15–9779. Romero v. Sausceda et al., ante, p. 858; 
No. 15–9786. McDonald v. Jones, Secretary, Florida De-

partment of Corrections, ante, p. 858; 
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No. 15–9801. Summers v. Colvin, Acting Commissioner of 
Social Security, ante, p. 859; 

No. 15–9844. Fernandez v. Romero, Warden, ante, p. 861; 
No. 15–9846. Henderson v. Robinson, Warden, ante, p. 861; 
No. 16–40. Houston et al. v. Queen et al., ante, p. 868; 
No. 16–170. Blevins v. Hudson et al., ante, p. 874; 
No. 16–5039. Miller v. Jones, Secretary, Florida Depart-

ment of Corrections, ante, p. 878; 
No. 16–5047. Carlin v. Bezos et al., ante, p. 878; 
No. 16–5067. Endacott v. United States, ante, p. 879; 
No. 16–5071. Cox v. Hall, Warden, ante, p. 879; 
No. 16–5088. Johnson v. Apple, Inc., et al., ante, p. 880; 
No. 16–5100. Abe v. Michigan State University Board of 

Trustees, ante, p. 881; 
No. 16–5145. Williams, aka Stewart v. Pennsylvania De-

partment of Corrections et al., ante, p. 884; 
No. 16–5166. Thomas v. Olens, Attorney General of 

Georgia, et al., ante, p. 885; 
No. 16–5176. Smith v. King’s Daughters and Sons Home, 

ante, p. 886; 
No. 16–5213. In re Bracken, ante, p. 812; 
No. 16–5255. McDonald v. California, ante, p. 890; 
No. 16–5279. Aphayavong v. California, ante, p. 891; 
No. 16–5336. Smith v. United States, ante, p. 895; 
No. 16–5369. Austin v. Florida, ante, p. 897; 
No. 16–5404. Robinson v. Purcell Construction Corp., 

ante, p. 898; 
No. 16–5438. Lister v. Washington, ante, p. 899; 
No. 16–5486. Rodgers v. Lancaster Police Department 

et al., ante, p. 922; 
No. 16–5556. In re Crawford, ante, p. 813; 
No. 16–5581. In re Wells-Ali, ante, p. 812; 
No. 16–5614. Coney v. Jones, Secretary, Florida Depart-

ment of Corrections, ante, p. 935; 
No. 16–5694. Johnson v. Occupational Safety and 

Health Administration et al., ante, p. 936; 
No. 16–5757. Young v. United States, ante, p. 908; and 
No. 16–5785. Sampson v. United States, ante, p. 926. Peti-

tions for rehearing denied. 
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No. 15–1446. Commil USA, LLC v. Cisco Systems, Inc., 
ante, p. 909. Petition for rehearing denied. Justice Breyer 
took no part in the consideration or decision of this petition. 

No. 16–5054. Shekhem El Bey v. City of New York, New 
York, et al., ante, p. 910. Petition for rehearing denied. Jus-
tice Sotomayor took no part in the consideration or decision of 
this petition. 

December 2, 2016 

Certiorari Granted 

No. 15–1031. Howell v. Howell. Sup. Ct. Ariz. Certiorari 
granted. Reported below: 238 Ariz. 407, 361 P. 3d 936. 

No. 15–1189. Impression Products, Inc. v. Lexmark Inter-
national, Inc. C. A. Fed. Cir. Certiorari granted. Reported 
below: 816 F. 3d 721. 

No. 16–254. Water Splash, Inc. v. Menon. Ct. App. Tex., 
14th Dist. Certiorari granted. Reported below: 472 S. W. 3d 28. 

No. 16–74. Advocate Health Care Network et al. v. Sta-
pleton et al. C. A. 7th Cir.; 

No. 16–86. Saint Peter’s Healthcare System et al. v. 
Kaplan. C. A. 3d Cir.; and 

No. 16–258. Dignity Health et al. v. Rollins. C. A. 9th 
Cir. Certiorari granted, cases consolidated, and a total of one 
hour is allotted for oral argument. Reported below: No. 16–74, 
817 F. 3d 517; No. 16–86, 810 F. 3d 175; No. 16–258, 830 F. 3d 900. 

No. 16–369. County of Los Angeles, California, et al. v. 
Mendez et al. C. A. 9th Cir. Certiorari granted limited to 
Questions 1 and 3 presented by the petition. Reported below: 
815 F. 3d 1178. 

December 5, 2016 

Certiorari Dismissed 

No. 16–6268. Carbajal v. Wells Fargo Bank et al. Ct. 
App. Colo. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's 
Rule 39.8. 

No. 16–6350. Thornton v. Brown, Governor of Califor-
nia, et al. C. A. 9th Cir. Motion of petitioner for leave to 
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proceed in forma pauperis denied, and certiorari dismissed. See 
this Court's Rule 39.8. As petitioner has repeatedly abused this 
Court's process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock-
eting fee required by Rule 38(a) is paid and the petition is submit-
ted in compliance with Rule 33.1. See Martin v. District of Co-
lumbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 16–6619. Hill v. United States. C. A. 4th Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. 

Miscellaneous Orders 

No. 16M59. Wade v. Alamance County Department of So-
cial Services et al.; 

No. 16M60. Kapla v. Freed; and 
No. 16M61. Thibes v. California. Motions to direct the 

Clerk to fle petitions for writs of certiorari out of time denied. 

No. 16–6220. Cooper et al. v. United States et al. C. A. 
5th Cir.; 

No. 16–6345. In re Christenson; and 
No. 16–6456. Nuritdinova v. Children’s Hospital Medi-

cal Center. C. A. 6th Cir. Motions of petitioners for leave to 
proceed in forma pauperis denied. Petitioners are allowed until 
December 27, 2016, within which to pay the docketing fees re-
quired by Rule 38(a) and to submit petitions in compliance with 
Rule 33.1 of the Rules of this Court. 

No. 16–6818. In re Wimbush; and 
No. 16–6868. In re Bennett. Petitions for writs of habeas 

corpus denied. 

No. 16–6270. In re Dixon; and 
No. 16–6331. In re Chavis. Petitions for writs of manda-

mus denied. 

No. 16–6303. In re Snipes. Motion of petitioner for leave to 
proceed in forma pauperis denied, and petition for writ of manda-
mus dismissed. See this Court's Rule 39.8. As petitioner has 
repeatedly abused this Court's process, the Clerk is directed not 
to accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and 
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the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). 

Certiorari Denied 

No. 15–1512. Smith v. Hogan, President of the Univer-
sity of Connecticut, et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 794 F. 3d 249. 

No. 15–9256. Mardis v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 15–9508. Evans v. United States. Ct. App. D. C. Cer-
tiorari denied. 

No. 15–9733. McMillan v. Michigan. Cir. Ct. Oakland 
County, Mich. Certiorari denied. 

No. 16–37. Trudeau v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 812 F. 3d 578. 

No. 16–137. Carlson et ux. v. Del Webb Communities, 
Inc., et al. C. A. 4th Cir. Certiorari denied. Reported below: 
817 F. 3d 867. 

No. 16–146. Rajasekaran et al. v. Hazuda, Director, Ne-
braska Service Center, United States Citizenship and Im-
migration Services, et al. C. A. 8th Cir. Certiorari denied. 
Reported below: 815 F. 3d 1095. 

No. 16–193. Harris v. Dunn, Commissioner, Alabama 
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–234. Conda v. Minnesota. Ct. App. Minn. Certio-
rari denied. 

No. 16–235. Sampson v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 832 F. 3d 37. 

No. 16–251. Muehlgay et al. v. Citigroup Inc. et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 649 Fed. 
Appx. 110. 

No. 16–263. Ganias v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 824 F. 3d 199. 
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No. 16–391. Bennallack v. C. V. et al., Minors, By and 
Through Their Guardian ad Litem, Villegas, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 823 F. 3d 1252. 

No. 16–409. Johnson v. City of Canton, Mississippi, et al. 
Ct. App. Miss. Certiorari denied. Reported below: 194 So. 3d 
161. 

No. 16–412. Day-Cartee et al. v. Regions Bank et al. 
C. A. 6th Cir. Certiorari denied. Reported below: 817 F. 3d 299. 

No. 16–416. von Hugo v. Formas, Swedish Research 
Council for Environment, Agricultural Sciences and 
Spatial Planning. C. A. 1st Cir. Certiorari denied. 

No. 16–420. Kibe v. Lynch, Attorney General. C. A. 8th 
Cir. Certiorari denied. Reported below: 641 Fed. Appx. 681. 

No. 16–421. Martin v. Bravenec et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 838 F. 3d 442. 

No. 16–425. Flint v. Beshear, Governor of Kentucky. 
C. A. 6th Cir. Certiorari denied. 

No. 16–430. Corrales, Personal Representative of the 
Estate of Corrales, et al. v. Impastato. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 650 Fed. Appx. 540. 

No. 16–441. Mourad et al. v. Marathon Petroleum Co. 
LP. C. A. 6th Cir. Certiorari denied. Reported below: 654 
Fed. Appx. 792. 

No. 16–459. SunTrust Bank v. Bickerstaff. Sup. Ct. Ga. 
Certiorari denied. Reported below: 299 Ga. 459, 788 S. E. 2d 787. 

No. 16–486. Francis v. North Dakota. Sup. Ct. N. D. 
Certiorari denied. Reported below: 2016 ND 154, 882 N. W. 2d 
270. 

No. 16–520. Kovarikova v. South Annville Township, 
Lebanon County Authority. C. A. 3d Cir. Certiorari denied. 
Reported below: 651 Fed. Appx. 127. 

No. 16–549. Zia Shadows, L. L. C. v. City of Las Cruces, 
New Mexico. C. A. 10th Cir. Certiorari denied. Reported 
below: 829 F. 3d 1232. 
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No. 16–554. Altobelli v. Hartmann et al. Sup. Ct. Mich. 
Certiorari denied. Reported below: 499 Mich. 284, 884 N. W. 
2d 537. 

No. 16–569. Doyle v. Texas. Ct. App. Tex., 9th Dist. Cer-
tiorari denied. 

No. 16–576. Jefferson v. Nebraska Unicameral Legisla-
ture et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 637 Fed. Appx. 243. 

No. 16–5259. Holden v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 806 F. 3d 1227 and 625 Fed. 
Appx. 316. 

No. 16–5261. Houston v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 813 Fed. Appx. 282. 

No. 16–5284. Conway v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 638 Fed. Appx. 550. 

No. 16–5351. Fuqua v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 636 Fed. Appx. 303. 

No. 16–5390. Soto-Mendoza v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 641 Fed. Appx. 691. 

No. 16–5579. Vasquez et al. v. Virginia. Sup. Ct. Va. 
Certiorari denied. Reported below: 291 Va. 232, 781 S. E. 2d 920. 

No. 16–5653. Stone v. Reyes et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 633 Fed. Appx. 256. 

No. 16–5680. Saucedo-Canales v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 648 Fed. Appx. 458. 

No. 16–5727. Waters v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 823 F. 3d 1062. 

No. 16–5811. Turnidge v. Oregon. Sup. Ct. Ore. Certio-
rari denied. Reported below: 359 Ore. 507, 373 P. 3d 138. 

No. 16–5826. Hassebrock v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 16–5956. Angeles-Trejo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 654 Fed. Appx. 191. 
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No. 16–6174. Martin v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–6180. Dye v. Frakes, Director, Nebraska Depart-
ment of Correctional Services. Sup. Ct. Neb. Certiorari 
denied. Reported below: 291 Neb. xxi. 

No. 16–6185. Green v. Kernan, Secretary, California De-
partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 16–6186. Hall v. Berghuis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6187. Hardy v. Scutt, Warden, et al. C. A. 6th 
Cir. Certiorari denied. 

No. 16–6189. Burton v. Cooley, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 16–6190. Schuh v. Washtenaw County, Michigan, 
et al. C. A. 6th Cir. Certiorari denied. 

No. 16–6191. Gilyard v. Chrisman, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 863. 

No. 16–6192. Harris v. McLeod et al. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–6194. Flores v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2015 IL App (1st) 132661–U. 

No. 16–6205. Robinson v. California. Ct. App. Cal., 2d 
App. Dist., Div. 7. Certiorari denied. 

No. 16–6208. Franklin v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 63 Cal. 4th 261, 370 P. 3d 1053. 

No. 16–6212. Emerson v. Arizona. Ct. App. Ariz. Certio-
rari denied. 

No. 16–6215. Kitchen v. Ickes et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 644 Fed. Appx. 243. 

No. 16–6216. Brooks v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 299 Ga. 474, 788 S. E. 2d 766. 
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No. 16–6221. Dickinson v. Delaware. Sup. Ct. Del. Cer-
tiorari denied. Reported below: 138 A. 3d 475. 

No. 16–6225. Sirias v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 16–6229. Dill v. Muniz, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–6232. Coles v. Runnels, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 16–6233. Debardelaben v. Bolling, Warden, et al. 
C. A. 11th Cir. Certiorari denied. 

No. 16–6237. Anthony N. v. New York; and 
No. 16–6355. Dennis K. v. New York. Ct. App. N. Y. Cer-

tiorari denied. Reported below: 27 N. Y. 3d 718, 59 N. E. 3d 500. 

No. 16–6239. Carrasquillo v. Varga, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 16–6240. Durham v. SUNY Rockland Community Col-
lege et al. C. A. 2d Cir. Certiorari denied. 

No. 16–6242. Dunahue v. Watson, Warden, et al. C. A. 
8th Cir. Certiorari denied. 

No. 16–6244. Chairs v. Illinois. App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 2015 IL App (5th) 130415–U. 

No. 16–6245. Creek v. South Dakota Board of Pardons 
and Paroles et al. C. A. 8th Cir. Certiorari denied. 

No. 16–6248. Selden v. Florida et al. C. A. 11th Cir. 
Certiorari denied. 

No. 16–6253. Masters v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 62 Cal. 4th 1019, 365 P. 3d 861. 

No. 16–6256. Mearin v. Folino et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 654 Fed. Appx. 58. 

No. 16–6265. Rayford v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 
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No. 16–6271. Daniels v. Caldwell. C. A. 4th Cir. Certio-
rari denied. Reported below: 645 Fed. Appx. 293. 

No. 16–6277. Calvin v. Davis, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 649 Fed. Appx. 458. 

No. 16–6281. Bonner v. Bonner. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 16–6282. Wright v. Circuit Court of Mississippi, 
Hinds County. Sup. Ct. Miss. Certiorari denied. 

No. 16–6285. Matos v. New York. App. Div., Sup. Ct. N. Y., 
1st Jud. Dept. Certiorari denied. Reported below: 138 App. 
Div. 3d 426, 27 N. Y. S. 3d 571. 

No. 16–6286. Kwang Chol Joy v. California. Ct. App. 
Cal., 4th App. Dist., Div. 3. Certiorari denied. 

No. 16–6291. Scott v. Perry, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–6292. Solano v. Davey, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6297. Plancarte-Frutis v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 667 Fed. Appx. 438. 

No. 16–6300. Davis v. Watson, Sheriff, City of Ports-
mouth, Virginia, et al. C. A. 4th Cir. Certiorari denied. 
Reported below: 650 Fed. Appx. 842. 

No. 16–6311. Weidenburner v. Indiana. Ct. App. Ind. 
Certiorari denied. Reported below: 42 N. E. 3d 176. 

No. 16–6314. Clark v. Lebo, Warden. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 16–6341. Johnson v. City of Philadelphia, Pennsyl-
vania, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 644 Fed. Appx. 130. 

No. 16–6377. Bayot v. Baca, Warden, et al. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6398. Hernandez v. Texas Board of Pardons and 
Paroles et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 632 Fed. Appx. 217. 
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No. 16–6417. Ford v. Bradt. C. A. 2d Cir. Certiorari 
denied. 

No. 16–6451. Wilcoxon v. Washington. Sup. Ct. Wash. 
Certiorari denied. Reported below: 185 Wash. 2d 324, 373 P. 3d 
224. 

No. 16–6546. Gassew v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 16–6600. Harper v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 635 Fed. Appx. 74. 

No. 16–6612. Haywood v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 16–6613. Fortson v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 133 A. 3d 205. 

No. 16–6640. Chavez-Nava v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 649 Fed. Appx. 560. 

No. 15–951. Washington v. Moi. Sup. Ct. Wash. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 184 Wash. 2d 575, 360 P. 3d 811. 

Rehearing Denied 

No. 15–7848. Elmore v. Holbrook, Superintendent, 
Washington State Penitentiary, ante, p. 938; 

No. 15–8753. Hamm v. Allen, Commissioner, Alabama De-
partment of Corrections, et al., ante, p. 828; 

No. 15–8775. Deuerlein v. Nebraska et al., ante, p. 828; 
No. 15–9042. Anderson v. Harrison County, Mississippi, 

ante, p. 916; 
No. 15–9097. Harris v. United States, 578 U. S. 1017; 
No. 15–9289. Plancarte v. Falk, Warden, et al., ante, 

p. 835; 
No. 15–9401. Jones v. Finesilver, ante, p. 838; 
No. 15–9470. In re Pennington-Thurman, ante, p. 813; 
No. 15–9531. Quinn v. Forshey, Warden, ante, p. 843; 
No. 15–9568. Smallwood v. Hawaii, ante, p. 845; 
No. 15–9731. Marshall v. Edmonds, Warden, ante, p. 855; 
No. 15–9780. Rodriguez Reyna v. Davis, Director, Texas 

Department of Criminal Justice, Correctional Institu-
tions Division, ante, p. 858; 
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No. 15–9789. Roundtree v. Maine Medical Center et al., 
ante, p. 858; 

No. 15–9834. Desper v. Woodson, Warden, ante, p. 861; 
No. 16–223. Stefanick v. Merit Systems Protection 

Board et al., ante, p. 919; 
No. 16–5010. Marshall v. Waller et al., ante, p. 876; 
No. 16–5019. McClam v. Lake City Fitness Center, fka 

IH3 Wellness Center, et al., ante, p. 876; 
No. 16–5032. Widi v. Dolbier et al., ante, p. 877; 
No. 16–5118. Tejada v. New York, ante, p. 882; 
No. 16–5172. Lurz v. Illinois; and TineyBey v. Illinois, 

ante, p. 885; 
No. 16–5346. Gummo Bear v. Washington et al., ante, 

p. 895; 
No. 16–5420. Burton v. Gidley et al., ante, p. 920; 
No. 16–5451. Vann v. Florida, ante, p. 900; 
No. 16–5509. Montgomery v. Jones, Secretary, Florida 

Department of Corrections, et al., ante, p. 922; 
No. 16–5527. Johnson v. Hooks, Warden, ante, p. 922; 
No. 16–5533. Caldwell et al. v. Pesce, Presiding Justice, 

Appellate Term of the New York Supreme Court, Second 
Judicial District, et al., ante, p. 923; 

No. 16–5765. Cox v. Rackley, Warden, ante, p. 926; 
No. 16–5768. In re Dixon, ante, p. 812; 
No. 16–5824. Graham v. United States, ante, p. 927; 
No. 16–5869. Christenson v. United States, ante, p. 967; 

and 
No. 16–6290. Smotherman v. United States, ante, p. 976. 

Petitions for rehearing denied. 

No. 16–5350. Chirino Rivera v. Mosley, Warden, ante, 
p. 910. Petition for rehearing denied. Justice Kagan took no 
part in the consideration or decision of this petition. 

No. 16–5665. Mason v. Tap Pharmaceutical Products, 
Inc., et al., ante, p. 950. Petition for rehearing denied. Jus-
tice Alito took no part in the consideration or decision of this 
petition. 
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December 6, 2016 

Miscellaneous Order 

No. 145, Orig. Delaware v. Pennsylvania et al.; and 
No. 146, Orig. Arkansas et al. v. Delaware. It has been 

suggested that the parties are in agreement on the facts relevant 
to a decision in this action. If this is the case, the parties are 
invited to fle a stipulation of facts in this Court on or before 60 
days from the date of this order. If such a stipulation is fled, 
the Court will set a schedule for briefng the legal issues. If 
such a stipulation is not timely fled, a Special Master will be 
appointed to conduct any necessary discovery and to make pro-
posed fndings of fact, and the case will proceed in the usual 
manner. [For earlier order herein, see, e. g., ante, p. 995.] 

Certiorari Denied 

No. 16–7067 (16A548). Sallie v. Sellers, Warden. C. A. 
11th Cir. Application for stay of execution of sentence of death, 
presented to Justice Thomas, and by him referred to the Court, 
denied. Certiorari denied. 

No. 16–7096 (16A559). Sallie v. Sellers, Warden. Sup. Ct. 
Ga. Application for stay of execution of sentence of death, pre-
sented to Justice Thomas, and by him referred to the Court, 
denied. Certiorari denied. 

December 8, 2016 

Miscellaneous Order 

No. 16A545 (16–7070). Smith v. Alabama. Sup. Ct. Ala. 
Application for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
The order heretofore entered by Justice Thomas is vacated. 
Justice Ginsburg, Justice Breyer, Justice Sotomayor, and 
Justice Kagan would grant the application for stay of execution. 

No. 16A569. Smith v. Alabama. Application for stay of exe-
cution of sentence of death, presented to Justice Thomas, and 
by him referred to the Court, denied. The order heretofore en-
tered by Justice Thomas is vacated. 
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Certiorari Granted 

No. 16–142. 

December 9, 2016 

Honeycutt v. United States. C. A. 6th Cir. 
Certiorari granted. Reported below: 816 F. 3d 362. 

December 12, 2016 

Certiorari Granted—Vacated and Remanded 

No. 15–978. Systems, Inc. v. Nordock, Inc. C. A. Fed. Cir. 
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Samsung Electronics Co. v. Apple 
Inc., ante, p. 53. Reported below: 803 F. 3d 1344. 

No. 16–204. FTS USA, LLC, et al. v. Monroe et al., Indi-
vidually and on Behalf of All Others Similarly Situated. 
C. A. 6th Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Tyson Foods, Inc. 
v. Bouaphakeo, 577 U. S. 442 (2016). Reported below: 815 F. 3d 
1000. 

Certiorari Dismissed 

No. 16–6179. Corrion v. Bergh, Warden. Ct. App. Mich. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. 

No. 16–6340. Carbajal v. Falk, Warden, et al. C. A. 10th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court's Rule 39.8. 
Reported below: 640 Fed. Appx. 811. 

No. 16–6461. Pianka v. Arizona. Ct. App. Ariz. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. 

Miscellaneous Orders 

No. D–2944. In re Discipline of Summers. William Law-
rence Summers, of Cleveland, Ohio, is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2945. In re Discipline of Legome. Harris C. Leg-
ome, of Haddonfeld, N. J., is suspended from the practice of law 
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in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. 16M62. Villarreal-Solis v. United States. Motion to 
direct the Clerk to fle petition for writ of certiorari out of time 
under this Court's Rule 14.5 denied. 

No. 16M63. Joseph v. Pennsylvania Department of Pub-
lic Welfare et al.; and 

No. 16M64. Sanders v. Rawski, Warden. Motions to direct 
the Clerk to fle petitions for writs of certiorari out of time denied. 

No. 15–9260. Dean v. United States. C. A. 8th Cir. [Cer-
tiorari granted, ante, p. 951.] Motion of petitioner for appoint-
ment of counsel granted, and Alan G. Stoler, Esq., of Omaha, Neb., 
is appointed to serve as counsel for petitioner in this case. 

No. 16–54. Esquivel-Quintana v. Lynch, Attorney Gen-
eral. C. A. 6th Cir. [Certiorari granted, ante, p. 951.] Motion 
of petitioner to dispense with printing joint appendix granted. 

No. 16–504. Bell v. Blue Cross and Blue Shield of Okla-
homa et al. C. A. 8th Cir. Motion of respondents to expedite 
consideration of petition for writ of certiorari denied. 

No. 16–6562. Shah v. Solarc Architectural & Engineer-
ing, Inc., et al. Sup. Ct. Ore.; and 

No. 16–6730. Jafari v. United States. C. A. 3d Cir. Mo-
tions of petitioners for leave to proceed in forma pauperis denied. 
Petitioners are allowed until January 3, 2017, within which to pay 
the docketing fees required by Rule 38(a) and to submit petitions 
in compliance with Rule 33.1 of the Rules of this Court. 

No. 16–6638. In re Jordan. Petition for writ of mandamus 
denied. 

Certiorari Denied 

No. 15–1474. Baras v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 624 Fed. Appx. 560. 

No. 15–1511. Riley v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 638 Fed. Appx. 56. 
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No. 15–8114. Tyler v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 2013–0913 (La. 11/6/15), 181 So. 3d 678. 

No. 15–9329. Stokes v. South Carolina. Ct. Common Pleas 
of Orangeburg County, S. C. Certiorari denied. 

No. 15–9907. Campbell v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2015 IL App (1st) 131196, 37 
N. E. 3d 891. 

No. 16–267. Direct Marketing Assn. v. Brohl, Executive 
Director, Colorado Department of Revenue; and 

No. 16–458. Brohl, Executive Director, Colorado De-
partment of Revenue v. Direct Marketing Assn. C. A. 
10th Cir. Certiorari denied. Reported below: 814 F. 3d 1129. 

No. 16–283. Gilchrist, Individually and on Behalf of 
the Estate of Gilchrist v. National Football League 
et al.; and 

No. 16–413. Armstrong et al. v. National Football 
League et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 821 F. 3d 410. 

No. 16–284. Greenberg et al. v. New York et al. Ct. 
App. N. Y. Certiorari denied. Reported below: 27 N. Y. 3d 490, 
54 N. E. 3d 74. 

No. 16–301. Rainey v. Merit Systems Protection Board 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 824 
F. 3d 1359. 

No. 16–332. Apotex Inc. et al. v. Amgen Inc. et al. C. A. 
Fed. Cir. Certiorari denied. Reported below: 827 F. 3d 1052. 

No. 16–432. Nero v. Mayan Mainstreet Investors 1, LLC, 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 645 
Fed. Appx. 864. 

No. 16–433. Freidzon v. Oao Lukoil et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 52. 

No. 16–436. Frazier-White v. Gee, Sheriff, Hillsborough 
County, Florida. C. A. 11th Cir. Certiorari denied. Re-
ported below: 818 F. 3d 1249. 
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No. 16–438. Sanchez Lopez v. City of Phoenix, Arizona, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 618 
Fed. Appx. 326. 

No. 16–440. Tri-Corp Housing Inc. v. Bauman. C. A. 7th 
Cir. Certiorari denied. Reported below: 826 F. 3d 446. 

No. 16–443. Shott v. Rush University Medical Center. 
C. A. 7th Cir. Certiorari denied. Reported below: 652 Fed. 
Appx. 455. 

No. 16–444. Simon v. Department of Justice et al. 
C. A. D. C. Cir. Certiorari denied. 

No. 16–448. Cornish v. Town of Brookline, Vermont. 
Sup. Ct. Vt. Certiorari denied. Reported below: 202 Vt. 656, 
151 A. 3d 343. 

No. 16–453. Kupersmit v. Commissioner of Internal Rev-
enue. C. A. 3d Cir. Certiorari denied. Reported below: 622 
Fed. Appx. 144. 

No. 16–462. Flint v. Willett, Judge, Circuit Court of 
Kentucky, Jefferson County, et al. C. A. 6th Cir. Certio-
rari denied. 

No. 16–469. Kimball, Individually and as Next Friend 
of A. S. et al., Minors, et al. v. Orlans Associates P. C. 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 651 
Fed. Appx. 477. 

No. 16–480. Afzal v. Lynch, Attorney General. C. A. 
5th Cir. Certiorari denied. Reported below: 647 Fed. Appx. 505. 

No. 16–503. San Diego Navy Broadway Complex Coali-
tion v. Department of Defense et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 817 F. 3d 653. 

No. 16–505. Compart’s Boar Store, Inc. v. United States. 
C. A. 8th Cir. Certiorari denied. Reported below: 829 F. 3d 600. 

No. 16–514. Romanoff Equities, Inc. v. United States. 
C. A. Fed. Cir. Certiorari denied. Reported below: 815 F. 3d 
809. 

No. 16–565. Kimberly-Clark Corp. and Subsidiaries v. 
Minnesota Commissioner of Revenue. Sup. Ct. Minn. Cer-
tiorari denied. Reported below: 880 N. W. 2d 844. 



1032 OCTOBER TERM, 2016 

December 12, 2016 580 U. S. 

No. 16–574. Flint v. Marx. Ct. App. Ky. Certiorari denied. 

No. 16–586. Van Houten et al. v. City of Fort Worth, 
Texas. C. A. 5th Cir. Certiorari denied. Reported below: 827 
F. 3d 530. 

No. 16–599. Taylor v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 138 A. 3d 1171. 

No. 16–609. Sexton v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 831 F. 3d 1207 and 659 Fed. 
Appx. 908. 

No. 16–5074. Peterman v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 829. 

No. 16–5337. Randolph et ux. v. Solutia, Inc. Sup. Ct. 
Fla. Certiorari denied. 

No. 16–5583. Velasquez-Huipe v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 667 Fed. Appx. 461. 

No. 16–5840. Moleski v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 641 Fed. Appx. 172. 

No. 16–6315. Camp v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 16–6318. Seibert v. Crickmar, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 16–6320. Morris v. Smith, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6324. Castillo-Alvarez v. Minnesota. Sup. Ct. 
Minn. Certiorari denied. Reported below: 836 N. W. 2d 527. 

No. 16–6325. Palafox-Domingues v. Indiana. Ct. App. Ind. 
Certiorari denied. Reported below: 41 N. E. 3d 309. 

No. 16–6329. Williams v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. 

No. 16–6332. King v. Michigan. Ct. App. Mich. Certiorari 
denied. 
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No. 16–6337. Cruz v. Jurden, President Judge, Superior 
Court of Delaware. Sup. Ct. Del. Certiorari denied. Re-
ported below: 133 A. 3d 204. 

No. 16–6338. Eckert v. Missouri. Ct. App. Mo., Western 
Dist. Certiorari denied. Reported below: 491 S. W. 3d 228. 

No. 16–6352. Moses v. Falkner et al. Ct. App. Tenn. 
Certiorari denied. 

No. 16–6353. O’Keefe v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 132 Nev. 1013. 

No. 16–6354. Morrison v. Koster. C. A. 8th Cir. Certio-
rari denied. 

No. 16–6356. Paige v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 16–6358. Mayeld v. Texas. Ct. App. Tex., 3d Dist. 
Certiorari denied. 

No. 16– 6393. Buhl v. Department of Justice et al. 
C. A. D. C. Cir. Certiorari denied. 

No. 16–6394. Crump v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 132 Nev. 959. 

No. 16–6458. Patton v. Nevada et al. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–6468. Wilkerson v. Chestereld County, Vir-
ginia, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 668 Fed. Appx. 37. 

No. 16–6516. LaMont v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 16–6521. Tricome v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 141 A. 3d 588. 

No. 16–6548. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 651 Fed. Appx. 184. 

No. 16–6591. Juarez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 648 Fed. Appx. 857. 
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No. 16–6593. Morales v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 663 Fed. Appx. 166. 

No. 16–6596. Mohammed v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 643 Fed. Appx. 308. 

No. 16–6601. Gill v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 667 Fed. Appx. 789. 

No. 16–6602. Galeana-Salmeron v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 669 Fed. Appx. 742. 

No. 16–6605. Gaffney, aka Mujahid v. United States. 
C. A. 4th Cir. Certiorari denied. Reported below: 610 Fed. 
Appx. 313. 

No. 16–6606. Hill v. United States. C. A. 4th Cir. Certio-
rari denied. 

No. 16–6609. Green v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 16–6611. Garcia v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 648 Fed. Appx. 746. 

No. 16–6643. Strecker v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 652. 

No. 16–6647. Shell v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–6648. Saunders v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 826 F. 3d 363. 

No. 16–6657. Hernandez v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6661. Nava-Arellano v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 639 Fed. Appx. 512. 

No. 16–6665. Scaggs v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–6668. Roberts v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 824 F. 3d 1145. 

No. 16–6670. Puzey v. Warden, Federal Correctional 
Complex Allenwood. C. A. 4th Cir. Certiorari denied. Re-
ported below: 667 Fed. Appx. 56. 
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No. 16–6674. Garrison v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–6677. Thomas v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 660 Fed. Appx. 497. 

No. 16–6680. Dillard v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 825 F. 3d 472. 

No. 16–6685. Noel v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 659 Fed. Appx. 284. 

No. 16–6692. Maria Matias v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 16–6693. Jackson v. Semple, Commissioner, Connecti-
cut Department of Correction. App. Ct. Conn. Certiorari 
denied. Reported below: 149 Conn. App. 681, 89 A. 3d 426. 

No. 16–6703. Tubbs v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 667 Fed. Appx. 986. 

No. 16–6707. Singh v. Wisconsin. Ct. App. Wis. Certio-
rari denied. 

No. 16–6709. Ocasio-Ruiz v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 16–6712. Abad v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 649 Fed. Appx. 449. 

No. 16–6713. Bey v. United States. C. A. 1st Cir. Certio-
rari denied. Reported below: 825 F. 3d 75. 

No. 16–6729. Mayes v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 650 Fed. Appx. 787. 

No. 16–6732. Allen v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 667 Fed. Appx. 568. 

No. 16–6733. McDonald v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 650 Fed. Appx. 641. 

No. 16–6734. Morgan v. Bradt, Superintendent, Attica 
Correctional Facility, et al. C. A. 2d Cir. Certiorari 
denied. 
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No. 16–6739. Wynn v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 827 F. 3d 778. 

No. 16–6749. Scotton v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 947. 

No. 16–6750. Sandusky v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6760. Wright v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 657 Fed. Appx. 399. 

No. 16–6762. McKenzie v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 15–9708. Daker v. Georgia. Sup. Ct. Ga. Motion of 
petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 803] granted. Certiorari denied. 

No. 16–431. Walsh v. George et al. C. A. 3d Cir. Certio-
rari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 650 Fed. Appx. 130. 

No. 16–5247. Sireci v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 192 So. 3d 42. 

Justice Breyer, dissenting. 
Henry Sireci, the petitioner, was tried, convicted of murder, 

and frst sentenced to death in 1976. He has lived in prison under 
threat of execution for 40 years. When he was frst sentenced 
to death, the Berlin Wall stood frmly in place. Saigon had just 
fallen. Few Americans knew of the personal computer or the 
Internet. And over half of all Americans now alive had not yet 
been born. See Dept. of Commerce, Bureau of Census, Annual 
Estimates of the Resident Population for Selected Age Groups 
by Sex: April 1, 2010 to July 1, 2015 (June 2016), online at 
http://factfnder.census.gov/faces/tableservices/jsf/pages/product 
view.xhtml?pid=PEP_2015_PEPAGESEX&prodType=table (all 
Internet materials as last visited Dec. 9, 2016). 

Forty years is more time than an average person could expect 
to live his entire life when America constitutionally forbade the 
“infict[ion]” of “cruel and unusual punishments.” Amdt. 8; see 5 
Dictionary of American History 104 (S. Kutler ed., 3d ed. 2003). 
This Court, speaking of a period of four weeks, not 40 years, once 
said that a prisoner's uncertainty before execution is “one of the 
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most horrible feelings to which he can be subjected.” In re Med-
ley, 134 U. S. 160, 172 (1890). I should hope that this kind of 
delay would arise only on the rarest of occasions. But in the 
ever diminishing universe of actual executions, I fear that delays 
of this kind have become more common. The number of yearly 
executions has fallen from its peak of 98 in 1999 to 19 so far this 
year, while the average period of imprisonment between death 
sentence and execution has risen from 12 years to over 18 years 
in that same period. See Death Penalty Information Center 
(DPIC), Facts About the Death Penalty, online at http:// 
www.deathpenaltyinfo.org/documents/FactSheet.pdf (updated Dec. 
7, 2016); Dept. of Justice, Bureau of Justice Statistics, T. Snell, 
Capital Punishment, 2013—Statistical Tables, p. 14 (rev. Dec. 19, 
2014) (Table 10); DPIC Execution List 2016, online at http://www. 
deathpenaltyinfo.org/execution-list-2016. 

Nor is this case the only case during the last few months in 
which the Court has received, but then rejected, a petition to 
review an execution taking place in what I would consider espe-
cially cruel and unusual circumstances. On September 15, 2009, 
the State of Ohio attempted to execute Romell Broom by lethal 
injection. State v. Broom, 146 Ohio St. 3d 60, 61–62, 2016-Ohio-
1028, 51 N. E. 3d 620, 623. Medical team members tried for over 
two hours to fnd a useable vein, repeatedly injecting him with 
needles and striking bone in the process, all causing “a great deal 
of pain.” Id., at 62, 51 N. E. 3d, at 624. The State now wishes 
to try to execute Broom once again. Given its frst failure, does 
its second attempt amount to a “cruel and unusual” punishment? 
See In re Kemmler, 136 U. S. 436, 447 (1890) (“Punishments are 
cruel when they involve . . . a lingering death”). I would have 
heard Broom's claim. 

As I and other Justices have previously pointed out, individuals 
who are executed are not the “worst of the worst,” but, rather, 
are individuals chosen at random, on the basis, perhaps of geog-
raphy, perhaps of the views of individual prosecutors, or still 
worse on the basis of race. See Glossip v. Gross, 576 U. S. 863, 
915–923 (2015) (Breyer, J., joined by Ginsburg, J., dissenting); 
Furman v. Georgia, 408 U. S. 238, 309–310 (1972) (Stewart, J., 
concurring) (“These death sentences are cruel and unusual in the 
same way that being struck by lightning is cruel and unusual. 
For, of all the people convicted of [death-eligible crimes], many 
just as reprehensible as these, the[se] petitioners are among a 
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capriciously selected random handful upon whom the sentence of 
death has in fact been imposed” (footnote omitted)). Cf. Smith 
v. Alabama, ante, p. 1027 ( judge overrode jury's recommendation 
of a life sentence; this Court, by an equally divided vote, denied 
a stay of execution). 

I have elsewhere described these matters at greater length, 
and I have explained why the time has come for this Court to 
reconsider the constitutionality of the death penalty. Glossip, 
supra, at 946 (dissenting opinion); see also Knight v. Florida, 528 
U. S. 990, 993 (1999) (opinion dissenting from denial of certiorari); 
Valle v. Florida, 564 U. S. 1067 (2011) (opinion dissenting from 
denial of stay); Boyer v. Davis, 578 U. S. 965, 966 (2016) (opinion 
dissenting from denial of certiorari); Conner v. Sellers, 579 U. S. 
957, 958 (2016) (opinion dissenting from denial of certiorari and 
denial of stay). Cases such as the ones discussed here provide 
additional evidence that it is important for us to do so. See 
Lackey v. Texas, 514 U. S. 1045 (1995) (Stevens, J., memorandum 
respecting denial of certiorari). I would grant this petition for 
certiorari, as I would in No. 16–5580, Broom v. Ohio, immediately 
infra, and Smith, and include this question. 

No. 16–5580. Broom v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Justice Breyer and Justice Kagan would grant the 
petition for writ of certiorari. Reported below: 146 Ohio St. 3d 
60, 2016-Ohio-1028, 51 N. E. 3d 620. 

No. 16–6691. Cuong Mach Binh Tieu v. United States. 
C. A. 9th Cir. Certiorari denied. Justice Breyer took no part 
in the consideration or decision of this petition. 

Rehearing Denied 

No. 15–9319. Daniel v. Lynch, Attorney General, ante, 
p. 836; 

No. 15–9523. Golf v. New York City Department of Fi-
nance et al., ante, p. 843; 

No. 15–9611. Soro v. Lopez, ante, p. 848; 
No. 15–9652. Beckham v. Virginia, ante, p. 850; 
No. 15–9655. Spear v. Jones, Secretary, Florida Depart-

ment of Corrections, et al., ante, p. 851; 
No. 15–9853. Foster v. Holder, ante, p. 862; 
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No. 15–9916. LoPinto v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 866; 

No. 16–120. Avoki et ux. v. Ferebee et al., ante, p. 873; 
No. 16–197. Coulter v. Superior Court of Pennsylvania 

(two judgments), ante, p. 933; 
No. 16–5104. Ivey v. New York State Higher Education 

Services Corporation et al., ante, p. 881; 
No. 16–5177. Johnson v. Palmetto Citizens Federal 

Credit Union, ante, p. 886; 
No. 16–5217. Reynolds v. Davis, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 888; 

No. 16–5288. In re Williamson, ante, p. 813; 
No. 16–5326. Johnson v. United States, ante, p. 894; 
No. 16–5466. Hammer v. Hammer et al., ante, p. 921; 
No. 16–5489. Wei Zhou v. Marquette University, ante, 

p. 922; 
No. 16–5525. Petrovic v. United States, ante, p. 902; 
No. 16–5541. Sixing Liu v. United States, ante, p. 903; 
No. 16–5576. Sayers v. Powell, ante, p. 904; 
No. 16–5661. Reedy v. United States, ante, p. 906; 
No. 16–5666. Ruiz v. Harry, Superintendent, State Cor-

rectional Institution at Camp Hill, et al., ante, p. 906; 
No. 16–5783. Florence v. Viking Associates, ante, p. 966; 
No. 16–6202. Wenfo Song v. Obama, President of the 

United States, ante, p. 974; and 
No. 16–6241. Donaldson v. United States, ante, p. 975. 

Petitions for rehearing denied. 

No. 16–5137. In re Akel, ante, p. 813. Petition for rehearing 
denied. Justice Kagan took no part in the consideration or 
decision of this petition. 

December 14, 2016 

Certiorari Granted 
No. 16–327. Jae Lee v. United States. C. A. 6th Cir. Cer-

tiorari granted. Reported below: 825 F. 3d 311. 

No. 16–341. TC Heartland LLC v. Kraft Foods Group 
Brands LLC. C. A. Fed. Cir. Certiorari granted. Reported 
below: 821 F. 3d 1338. 
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No. 15–1503. Turner et al. v. United States; and 
No. 15–1504. Overton v. United States. Ct. App. D. C. 

Certiorari granted limited to the following question: “Whether 
the petitioners' convictions must be set aside under Brady v. 
Maryland, 373 U. S. 83 (1963).” Cases consolidated, and a total 
of one hour is allotted for oral argument. Reported below: 116 
A. 3d 894. 

December 15, 2016 

Miscellaneous Order 

No. 15–1204. Jennings et al. v. Rodriguez et al., Individ-
ually and on Behalf of All Others Similarly Situated. 
C. A. 9th Cir. [Certiorari granted, 579 U. S. 917.] The parties 
are directed to fle supplemental briefs addressing the following 
questions: “(1) Whether the Constitution requires that aliens seek-
ing admission to the United States who are subject to mandatory 
detention under 8 U. S. C. § 1225(b) must be afforded bond hear-
ings, with the possibility of release into the United States, if 
detention lasts six months. (2) Whether the Constitution re-
quires that criminal or terrorist aliens who are subject to manda-
tory detention under § 1226(c) must be afforded bond hearings, 
with the possibility of release, if detention lasts six months. (3) 
Whether the Constitution requires that, in bond hearings for 
aliens detained for six months under § 1225(b), § 1226(c), or 
§ 1226(a), the alien is entitled to release unless the Government 
demonstrates by clear and convincing evidence that the alien is a 
fight risk or a danger to the community, whether the length of 
the alien's detention must be weighed in favor of release, and 
whether new bond hearings must be afforded automatically every 
six months.” 

Briefs are to be fled simultaneously with the Clerk and served 
upon opposing counsel on or before 2 p.m., Tuesday, January 17, 
2017. Amicus briefs may be fled with the Clerk and served 
upon counsel on or before 2 p.m., Friday, January 27, 2017. Reply 
briefs are to be fled simultaneously with the Clerk and served 
upon opposing counsel on or before 2 p.m., Monday, February 6, 
2017. Word limits and cover colors for briefs should correspond 
to the provisions of this Court's Rule 33.1(g) pertaining to briefs 
on the merits rather than to the provision pertaining to supple-
mental briefs. 
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December 20, 2016 

Dismissal Under Rule 46 

No. 16–6369. In re Windsor. Petition for writ of mandamus 
and motion for leave to proceed in forma pauperis dismissed 
under this Court's Rule 46.2. 

December 28, 2016 

Miscellaneous Orders 

No. 15–827. Endrew F., a Minor, By and Through His 
Parents and Next Friends, Joseph F. et al. v. Douglas 
County School District RE–1. C. A. 10th Cir. [Certiorari 
granted, 579 U. S. 969.] Motion of the Acting Solicitor General 
for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

No. 15–1391. Expressions Hair Design et al. v. Schnei-
derman, Attorney General of New York, et al. C. A. 2d 
Cir. [Certiorari granted, 579 U. S. 969.] Motion of the Acting 
Solicitor General for leave to participate in oral argument as ami-
cus curiae and for divided argument granted. 

No. 15–1500. Lewis et al. v. Clarke. Sup. Ct. Conn. [Cer-
tiorari granted, 579 U. S. 969.] Motion of the Acting Solicitor 
General for leave to participate in oral argument as amicus cu-
riae and for divided argument granted. 

December 29, 2016 

Dismissal Under Rule 46 

No. 16–522. Nautic Management VI, L. P., et al. v. Cor-
nerstone Healthcare Group Holding, Inc. Sup. Ct. Tex. 
Certiorari dismissed under this Court's Rule 46.2. Reported 
below: 493 S. W. 3d 65. 

January 6, 2017 

Miscellaneous Orders 

No. 15–1358. Ziglar v. Abbasi et al.; 
No. 15–1359. Ashcroft, Former Attorney General, 

et al. v. Abbasi et al.; and 
No. 15–1363. Hasty et al. v. Abbasi et al. C. A. 2d Cir. 

[Certiorari granted sub nom. in No. 15–1358, Ziglar v. Turkmen; 
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in No. 15–1359, Ashcroft v. Turkmen; in No. 15–1363, Hasty v. 
Turkmen, ante, p. 915.] Motion of petitioners for enlargement 
of time for oral argument and for divided argument granted in 
part and denied in part, and the time is divided as follows: 20 
minutes for the Acting Solicitor General on behalf of petitioners 
in Nos. 15–1358 and 15–1359, 10 minutes for petitioners in 
No. 13–1363, and 30 minutes for respondents. Justice Soto-
mayor and Justice Kagan took no part in the consideration or 
decision of this motion. 

No. 16–348. Midland Funding, LLC v. Johnson. C. A. 11th 
Cir. [Certiorari granted, ante, p. 915.] Motion of the Acting So-
licitor General for leave to participate in oral argument as amicus 
curiae and for divided argument granted. 

January 9, 2017 

Appeal Dismissed 

No. 16–588. Parrott et al. v. Lamone et al. Appeal from 
D. C. Md. Motion of Campaign Legal Center et al. for leave to 
fle brief as amici curiae granted. Appeal dismissed for want 
of jurisdiction. 

Certiorari Granted—Vacated and Remanded. (See also No. 16– 
67, ante, p. 73.) 

No. 16–6430. Phillips v. United States. C. A. 8th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Mathis v. United 
States, 579 U. S. 500 (2016). Reported below: 817 F. 3d 567. 

Certiorari Dismissed 

No. 16–6454. Ullrich v. United States District Court 
for the District of Idaho. C. A. 9th Cir. Motion of peti-
tioner for leave to proceed in forma pauperis denied, and certio-
rari dismissed. See this Court's Rule 39.8. 

No. 16–6495. Clark v. Department of Education et al. 
C. A. 2d Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's Rule 
39.8. As petitioner has repeatedly abused this Court's process, 
the Clerk is directed not to accept any further petitions in non-
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criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 16–6543. Forney v. Florida. Sup. Ct. Fla. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. 

No. 16–6581. Williams v. Oklahoma et al. C. A. 10th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de-
nied, and certiorari dismissed. See this Court's Rule 39.8. As 
petitioner has repeatedly abused this Court's process, the Clerk 
is directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Reported below: 667 Fed. Appx. 733. 

No. 16–6628. Thompson v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation, et al. 
C. A. 9th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's 
Rule 39.8. 

No. 16–6741. Aspelmeier v. Illinois. Sup. Ct. Ill. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. As petitioner 
has repeatedly abused this Court's process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

No. 16–6829. Haque v. United States. C. A. Fed. Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. Justice 
Kagan took no part in the consideration or decision of this motion 
and this petition. 

No. 16–7070. Smith v. Alabama. Sup. Ct. Ala. Certiorari 
dismissed as moot. 
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Miscellaneous Orders 

No. D–2905. In re Disbarment of Fisher. Disbarment en-
tered. [For earlier order herein, see 579 U. S. 958.] 

No. D–2906. In re Disbarment of Gracey. Disbarment en-
tered. [For earlier order herein, see 579 U. S. 958.] 

No. D–2907. In re Disbarment of Simon. Disbarment en-
tered. [For earlier order herein, see 579 U. S. 959.] 

No. D–2908. In re Disbarment of Johnson. Disbarment 
entered. [For earlier order herein, see 579 U. S. 959.] 

No. D–2910. In re Disbarment of Kent. Disbarment en-
tered. [For earlier order herein, see 579 U. S. 959.] 

No. D–2911. In re Disbarment of Miller. Disbarment en-
tered. [For earlier order herein, see 579 U. S. 959.] 

No. D–2912. In re Disbarment of Tabone. Disbarment en-
tered. [For earlier order herein, see 579 U. S. 959.] 

No. D–2913. In re Ballner. Patricia Ballner, of New York, 
N. Y., having requested to resign as a member of the Bar of this 
Court, it is ordered that her name be stricken from the roll of 
attorneys admitted to the practice of law before this Court. The 
rule to show cause, issued on July 18, 2016, [579 U. S. 959] is 
discharged. 

No. D–2916. In re Disbarment of Moore. Disbarment en-
tered. [For earlier order herein, see 579 U. S. 960.] 

No. 16M65. Heagney-O’Hara v. Colvin, Acting Commis-
sioner of Social Security; 

No. 16M66. Schaefer v. Athens-Clarke County, Geor-
gia, et al.; 

No. 16M67. Fries v. United States; 
No. 16M71. Hooks v. United States; and 
No. 16M72. Perry v. Railroad Commission of Texas et al. 

Motions to direct the Clerk to fle petitions for writs of certiorari 
out of time denied. 

No. 16M69. Taubman v. Hedgpeth, Warden. Motion for 
leave to proceed as a veteran denied. 
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No. 16M70. Boyajian v. OM Yentieng et al. Motion for 
leave to fle bill of complaint denied. 

No. 15–1031. Howell v. Howell. Sup. Ct. Ariz. [Certio-
rari granted, ante, p. 1017.] Motion of petitioner to dispense with 
printing joint appendix granted. 

No. 16–26. Bulk Juliana, ltd., et al. v. World Fuel Serv-
ices (Singapore) PTE, Ltd. C. A. 5th Cir. The Acting Solici-
tor General is invited to fle a brief in this case expressing the 
views of the United States. 

No. 16–334. Bank Melli v. Bennett et al. C. A. 9th Cir. 
The Acting Solicitor General is invited to fle a brief in this case 
expressing the views of the United States. Justice Breyer 
took no part in the consideration or decision of this petition. 

No. 16–473. Fenkell v. Alliance Holdings, Inc., et al. 
C. A. 7th Cir. The Acting Solicitor General is invited to fle a 
brief in this case expressing the views of the United States. 

No. 16–534. Rubin et al. v. Islamic Republic of Iran 
et al. C. A. 7th Cir. The Acting Solicitor General is invited to 
fle a brief in this case expressing the views of the United States. 
Justice Kagan took no part in the consideration or decision of 
this petition. 

No. 16–6094. Woodworth v. Shartle, Warden. C. A. 9th 
Cir. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis [ante, p. 956] denied. 

No. 16–6278. In re Christenson. Motion of petitioner for 
reconsideration of order denying leave to proceed in forma pau-
peris [ante, p. 996] denied. 

No. 16–6345. In re Christenson. Motion of petitioner for 
reconsideration of order denying leave to proceed in forma pau-
peris [ante, p. 1018] denied. 

No. 16–6446. Leaschauer v. Huerta, Administrator, Fed-
eral Aviation Administration. C. A. 9th Cir.; 

No. 16–6447. Leaschauer v. National Transportation 
Safety Board et al. C. A. 9th Cir.; 

No. 16–6469. Leaschauer v. Federal Aviation Adminis-
tration et al. C. A. 9th Cir.; 
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No. 16–6513. Knox v. Colvin, Acting Commissioner of So-
cial Security. C. A. 8th Cir.; 

No. 16–6580. Pugh v. Montgomery County Board of Edu-
cation. C. A. 4th Cir.; 

No. 16–6676. A. C. S. v. Florida Board of Bar Examiners. 
Sup. Ct. Fla.; 

No. 16–6806. West v. Commissioner of Internal Revenue. 
C. A. 1st Cir.; 

No. 16–6813. Mostaghim v. State Bar of California. Sup. 
Ct. Cal.; 

No. 16–6843. Johnson v. BAE Systems, Inc., et al. C. A. 
D. C. Cir.; 

No. 16–6845. Adams v. Merit Systems Protection Board 
et al. C. A. Fed. Cir.; 

No. 16–6846. Walker v. Colvin, Acting Commissioner of 
Social Security. C. A. 9th Cir.; and 

No. 16–6909. Giles v. Beckstrom, Warden. C. A. 6th Cir. 
Motions of petitioners for leave to proceed in forma pauperis 
denied. Petitioners are allowed until January 30, 2017, within 
which to pay the docketing fees required by Rule 38(a) and to 
submit petitions in compliance with Rule 33.1 of the Rules of 
this Court. 

No. 16–6969. In re Fahnbulleh; 
No. 16–7013. In re Leffebre; 
No. 16–7050. In re Sheneman; 
No. 16–7081. In re Scott; and 
No. 16–7248. In re Reynolds. Petitions for writs of habeas 

corpus denied. 

No. 16–6471. In re Rose; 
No. 16–6572. In re Robinson; 
No. 16–6695. In re Tillman; and 
No. 16–6753. In re Kelley. Petitions for writs of manda-

mus denied. 

Certiorari Denied 

No. 15–830. Government of Belize v. Belize Social De-
velopment Ltd. C. A. D. C. Cir. Certiorari denied. Reported 
below: 794 F. 3d 99. 
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No. 15–1044. Pennsylvania Higher Education Assist-
ance Agency v. Pele. C. A. 4th Cir. Certiorari denied. Re-
ported below: 628 Fed. Appx. 870. 

No. 15–1045. Pennsylvania Higher Education Assist-
ance Agency v. United States ex rel. Oberg. C. A. 4th Cir. 
Certiorari denied. Reported below: 804 F. 3d 646. 

No. 15–1419. Kreipke v. Wayne State University. C. A. 
6th Cir. Certiorari denied. Reported below: 807 F. 3d 768. 

No. 15–1437. United States et al. ex rel. Willette v. 
University of Massachusetts, Worcester, aka University 
of Massachusetts Medical School. C. A. 1st Cir. Certio-
rari denied. Reported below: 812 F. 3d 35. 

No. 15–9685. Briggs v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 820 F. 3d 917. 

No. 15–9695. Roberts v. Workers’ Compensation Appeal 
Board of Pennsylvania. Commw. Ct. Pa. Certiorari denied. 

No. 15–9700. Bell v. Matthews. C. A. 4th Cir. Certiorari 
denied. 

No. 16–14. Flytenow, Inc. v. Federal Aviation Adminis-
tration. C. A. D. C. Cir. Certiorari denied. Reported below: 
808 F. 3d 882. 

No. 16–50. Brumant v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. 

No. 16–89. Benzemann v. Citibank N. A. et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 622 Fed. Appx. 16. 

No. 16–135. Government of Belize v. Newco Ltd. C. A. 
D. C. Cir. Certiorari denied. Reported below: 650 Fed. Appx. 14. 

No. 16–136. Government of Belize v. BCB Holdings Ltd. 
et al. C. A. D. C. Cir. Certiorari denied. Reported below: 
650 Fed. Appx. 17. 

No. 16–160. Harper v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 815 F. 3d 1032. 

No. 16–175. Radcliffe et al. v. Hernandez et al. C. A. 
9th Cir. Certiorari denied. Reported below: 818 F. 3d 537. 
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No. 16–186. Foster et ux. v. Vilsack, Secretary of Agri-
culture. C. A. 8th Cir. Certiorari denied. Reported below: 
820 F. 3d 330. 

No. 16–203. Faust et al. v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 491 S. W. 3d 733. 

No. 16–236. Milbauer v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 636 Fed. Appx. 556. 

No. 16–253. Binford v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 818 F. 3d 261. 

No. 16–287. Sai v. Transportation Security Administra-
tion. C. A. D. C. Cir. Certiorari denied. 

No. 16–302. Geo Group, Inc. v. Equal Employment Oppor-
tunity Commission et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 816 F. 3d 1189. 

No. 16–313. Arkansas State Police et al. v. Wren. Sup. 
Ct. Ark. Certiorari denied. Reported below: 2016 Ark. 188, 491 
S. W. 3d 124. 

No. 16–331. MCNB Bank & Trust Co. v. West Virginia ex 
rel. Department of Transportation, Division of Highways. 
Sup. Ct. App. W. Va. Certiorari denied. Reported below: 237 
W. Va. 655, 790 S. E. 2d 265. 

No. 16–345. Gugliuzza v. Federal Trade Commission. 
C. A. 9th Cir. Certiorari denied. Reported below: 815 F. 3d 593. 

No. 16–346. C. A. F. et al. v. Viacom Inc. et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 827 F. 3d 262. 

No. 16–347. Chemtech Royalty Associates, L. P., by Dow 
Europe, S. A., as Tax Matters Partner, et al. v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 823 
F. 3d 282. 

No. 16–352. Security University, LLC, et al. v. Interna-
tional Information Systems Security Certication Con-
sortium, Inc. C. A. 2d Cir. Certiorari denied. Reported 
below: 823 F. 3d 153. 

No. 16–358. Dynamo Holdings L. P. et al. v. United 
States et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 816 F. 3d 1310. 
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No. 16–361. United States ex rel. Purcell v. MWI Corp. 
C. A. D. C. Cir. Certiorari denied. Reported below: 807 F. 3d 
281. 

No. 16–367. Watson v. Sims et al. C. A. 2d Cir. Certiorari 
denied. Reported below: 648 Fed. Appx. 49. 

No. 16–382. Thomas, Individually and as the Administra-
tor of the Estate of Thomas v. Moody et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 653 Fed. Appx. 667. 

No. 16–397. Fanning v. Federal Trade Commission. C. A. 
1st Cir. Certiorari denied. Reported below: 821 F. 3d 164. 

No. 16–408. Kmart Corp. v. United States ex rel. Garbe. 
C. A. 7th Cir. Certiorari denied. Reported below: 824 F. 3d 632. 

No. 16–415. Rich v. Shrader et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 823 F. 3d 1205. 

No. 16–428. Sino Legend (Zhangjiagang) Chemical Co. 
Ltd. et al. v. International Trade Commission et al. C. A. 
Fed. Cir. Certiorari denied. Reported below: 623 Fed. Appx. 
1016. 

No. 16–449. Bohannon v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 824 F. 3d 242. 

No. 16–450. Ming Tung et al. v. China Buddhist Assn. 
et al. Ct. App. N. Y. Certiorari denied. Reported below: 26 
N. Y. 3d 1152, 48 N. E. 3d 497. 

No. 16–461. Christensen v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 828 F. 3d 763 and 624 Fed. 
Appx. 466. 

No. 16–463. First Horizon Asset Securities, Inc., et al. 
v. Federal Deposit Insurance Corporation. C. A. 2d Cir. 
Certiorari denied. Reported below: 821 F. 3d 372. 

No. 16–472. Karangwa v. Lynch, Attorney General. 
C. A. 3d Cir. Certiorari denied. Reported below: 649 Fed. 
Appx. 149. 

No. 16–474. Green v. Green et al. C. A. 6th Cir. Certio-
rari denied. 
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No. 16–475. Wheeling & Lake Erie Railway Co. v. Broth-
erhood of Locomotive Engineers and Trainmen et al. 
C. A. 6th Cir. Certiorari denied. 

No. 16–478. Aslam v. California. Ct. App. Cal., 1st App. 
Dist., Div. 3. Certiorari denied. 

No. 16–484. Serna et al. v. Transport Workers Union of 
America, AFL–CIO, et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 654 Fed. Appx. 665. 

No. 16–487. Gateway Estates, Inc. v. New Castle County, 
Delaware, et al. Sup. Ct. Del. Certiorari denied. Reported 
below: 140 A. 3d 1142. 

No. 16–488. Fields v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 16–490. Flint v. Hewlett Packard Co. Ct. App. Ky. 
Certiorari denied. 

No. 16–494. Biolitec AG et al. v. AngioDynamics, Inc. 
C. A. 1st Cir. Certiorari denied. Reported below: 823 F. 3d 1. 

No. 16–507. Taylor v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 132 Nev. 309, 371 P. 3d 1036. 

No. 16–509. Angel Herrera v. Texas. Sup. Ct. Tex. Cer-
tiorari denied. Reported below: 494 S. W. 3d 690. 

No. 16–510. Devaney v. Town of Narragansett, Rhode 
Island, et al. C. A. 1st Cir. Certiorari denied. 

No. 16–512. Koziol, Individually and as Natural Parent 
of Child A et al. v. King et al. C. A. 2d Cir. Certiorari 
denied. Reported below: 667 Fed. Appx. 331. 

No. 16–516. Diaz v. Lynch, Attorney General. C. A. 8th 
Cir. Certiorari denied. Reported below: 824 F. 3d 758. 

No. 16–517. Malasky v. Malasky et al. Ct. App. Cal., 1st 
App. Dist., Div. 3. Certiorari denied. 

No. 16–518. Farmer v. Eagle Systems & Services, Inc., 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 654 
Fed. Appx. 157. 
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No. 16–519. Gil-De La Madrid v. Bowles Custom Pools & 
Spa, Inc. C. A. 1st Cir. Certiorari denied. Reported below: 
817 F. 3d 371. 

No. 16–525. National Association for the Advancement 
of Multijurisdiction Practice et al. v. Lynch, Attorney 
General, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 658 Fed. Appx. 127. 

No. 16–527. Orellana v. County of Los Angeles, Cali-
fornia, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 630 Fed. Appx. 730. 

No. 16–528. Paldo Sign & Display Co., Individually and 
on Behalf of All Others Similarly Situated v. Wagener 
Equities, Inc., et al. C. A. 7th Cir. Certiorari denied. Re-
ported below: 825 F. 3d 793. 

No. 16–530. Kidd et al. v. Doe et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 656 Fed. Appx. 643. 

No. 16–532. Aguiar De Souza v. Lynch, Attorney Gen-
eral. C. A. 9th Cir. Certiorari denied. Reported below: 654 
Fed. Appx. 292. 

No. 16–539. Mackinac Tribe v. Jewell, Secretary of the 
Interior. C. A. D. C. Cir. Certiorari denied. Reported below: 
829 F. 3d 754. 

No. 16–541. Edwards v. Burwell, Secretary of Health 
and Human Services, et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 657 Fed. Appx. 242. 

No. 16–542. Ergur Private Equity Group, LLC v. Catron. 
Ct. App. Ohio, 6th App. Dist., Lucas County. Certiorari denied. 

No. 16–546. Wicky v. Oxonian et al. Cir. Ct. Pinellas 
County, Fla. Certiorari denied. 

No. 16–550. Thomas et al. v. County of Sacramento, Cali-
fornia, et al. Ct. App. Cal., 3d App. Dist. Certiorari denied. 

No. 16–551. EON Corp. IP Holdings LLC v. Silver Spring 
Networks, Inc. C. A. Fed. Cir. Certiorari denied. Reported 
below: 815 F. 3d 1314. 
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No. 16–552. McLaughlin, Warden v. Lejeuene. Sup. Ct. 
Ga. Certiorari denied. Reported below: 299 Ga. 546, 789 S. E. 
2d 191. 

No. 16–553. Bolus, Individually and dba Bolus Truck 
Sales Center v. Fleetwood RV, Inc., et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 316. 

No. 16–555. Durham v. Haslam, Governor of Tennessee, 
et al. Ct. App. Tenn. Certiorari denied. 

No. 16–556. Keller et al. v. Herder Spring Hunting 
Club (Reported below: 636 Pa. 344, 143 A. 3d 358); and Hoyt 
Royalty, LLC v. Bailey et al. (636 Pa. 669, 145 A. 3d 722). 
Sup. Ct. Pa. Certiorari denied. 

No. 16–557. Yan Ping Xu v. New York City Department 
of Health and Mental Hygiene. App. Div., Sup. Ct. N. Y., 
1st Jud. Dept. Certiorari denied. Reported below: 121 App. 
Div. 3d 559, 995 N. Y. S. 2d 23. 

No. 16–559. Koninklijke Philips N. V., aka Royal Philips, 
et al. v. Washington. Sup. Ct. Wash. Certiorari denied. Re-
ported below: 186 Wash. 2d 169, 375 P. 3d 1035. 

No. 16–560. Ascira Partners, LLC, et al. v. Daniel et al. 
C. A. 6th Cir. Certiorari denied. 

No. 16–561. Jian Wang v. International Business Ma-
chines Corp. C. A. 2d Cir. Certiorari denied. Reported 
below: 634 Fed. Appx. 326. 

No. 16–563. Stallings v. Detroit Public Schools. C. A. 
6th Cir. Certiorari denied. Reported below: 658 Fed. Appx. 221. 

No. 16–566. Jones, Individually and as Executrix of the 
Estates of Jones et al., Deceased v. Sandusky County, 
Ohio, et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 652 Fed. Appx. 348. 

No. 16–568. Patterson v. United States Senate et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 667 Fed. 
Appx. 962. 

No. 16–570. Cottrell v. Smith et al. Sup. Ct. Ga. Certio-
rari denied. Reported below: 299 Ga. 517, 788 S. E. 2d 772. 
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No. 16–573. Foudy et vir v. Miami-Dade County, Florida. 
C. A. 11th Cir. Certiorari denied. Reported below: 823 F. 3d 
590. 

No. 16–575. Harris v. Hahn et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 827 F. 3d 359. 

No. 16–580. Libertarian Party of Ohio et al. v. Husted, 
Ohio Secretary of State, et al. C. A. 6th Cir. Certiorari 
denied. Reported below: 831 F. 3d 382. 

No. 16–583. Flint v. Coach House, Inc. Ct. App. Ky. Cer-
tiorari denied. 

No. 16–584. Hawkins v. Suntrust Bank. Ct. App. Cal., 2d 
App. Dist., Div. 6. Certiorari denied. Reported below: 246 Cal. 
App. 4th 1387, 206 Cal. Rptr. 3d 681. 

No. 16–585. Flint v. Kentucky Legislative Ethics Com-
mission. Ct. App. Ky. Certiorari denied. 

No. 16–587. Unara v. Merit Systems Protection Board 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 656 
Fed. Appx. 1002. 

No. 16–590. Moore v. Louisiana. Ct. App. La., 1st Cir. 
Certiorari denied. 

No. 16–591. McKeever et vir v. GMAC Mortgage, LLC, 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 651 
Fed. Appx. 332. 

No. 16–592. Spiegel v. Novack, Judge, Circuit Court of 
Illinois, Cook County. Sup. Ct. Ill. Certiorari denied. 

No. 16–593. Self-Insurance Institute of America, Inc. v. 
Snyder, Governor of Michigan, et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 827 F. 3d 549. 

No. 16–594. Maloy v. United States District Court for 
the Eastern District of Pennsylvania. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 653 Fed. Appx. 148. 

No. 16–597. Becker v. Wells Fargo Bank, N. A., et al. 
C. A. 9th Cir. Certiorari denied. 
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No. 16–598. Public Interest Law Firm, Inc., et al. v. 
State Bar of Nevada. Sup. Ct. Nev. Certiorari denied. Re-
ported below: 132 Nev. 1020. 

No. 16–600. Ventura, aka Janos v. Kyle, Executor of the 
Estate of Kyle. C. A. 8th Cir. Certiorari denied. Reported 
below: 825 F. 3d 876. 

No. 16–604. Canuto v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 651 Fed. Appx. 996. 

No. 16–606. Kinney v. Supreme Court of California 
et al. Sup. Ct. Cal. Certiorari denied. 

No. 16–607. Welcome v. Mabus, Secretary of the Navy. 
C. A. 11th Cir. Certiorari denied. Reported below: 634 Fed. 
Appx. 256. 

No. 16–608. Chavez-Ochoa, aka Ochoa Chavez v. Lynch, 
Attorney General. C. A. 10th Cir. Certiorari denied. Re-
ported below: 657 Fed. Appx. 797. 

No. 16–611. Attallah v. New York College of Osteo-
pathic Medicine et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 643 Fed. Appx. 7. 

No. 16–614. Carter v. Slatery, Attorney General of 
Tennessee. Ct. App. Tenn. Certiorari denied. 

No. 16–615. Blake v. Jossart et al. Sup. Ct. Wis. Certio-
rari denied. Reported below: 2016 WI 57, 370 Wis. 2d 1, 884 
N. W. 2d 484. 

No. 16–616. Nisenan Tribe of the Nevada City 
Rancheria et al. v. Jewell, Secretary of the Interior, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 650 
Fed. Appx. 497. 

No. 16–618. Flander v. United States. C. A. Fed. Cir. 
Certiorari denied. 

No. 16–621. Solari v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 16–622. Paunescu et ux. v. Eckert et al. Ct. App. 
Wash. Certiorari denied. Reported below: 193 Wash. App. 1050. 
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No. 16–624. Snelling v. Kenny et al. Ct. App. Mo., East-
ern Dist. Certiorari denied. Reported below: 491 S. W. 3d 606. 

No. 16–625. Rodriguez, Individually and as Representa-
tive of the Estate of Ventura, et al. v. City of Houston, 
Texas. C. A. 5th Cir. Certiorari denied. Reported below: 651 
Fed. Appx. 282. 

No. 16–627. McNicol, aka Reitano, Individually and as 
Executrix of the Estate of Reitano, Deceased v. United 
States. C. A. 1st Cir. Certiorari denied. Reported below: 829 
F. 3d 77. 

No. 16–630. Chhabra v. Lynch, Attorney General. C. A. 
2d Cir. Certiorari denied. 

No. 16–633. Holkesvig v. Supreme Court of North Da-
kota. Sup. Ct. N. D. Certiorari denied. 

No. 16–640. Asbach v. North Dakota. Sup. Ct. N. D. Cer-
tiorari denied. Reported below: 2016 ND 152, 882 N. W. 2d 251. 

No. 16–644. Crants v. Gottlieb & Gottlieb, P. A. C. A. 
11th Cir. Certiorari denied. Reported below: 657 Fed. Appx. 
920. 

No. 16–645. Lingfei Sun v. City of New York, New York, 
et al. App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari de-
nied. Reported below: 131 App. Div. 3d 1015, 16 N. Y. S. 3d 319. 

No. 16–647. Final Call, Inc. v. Muhammad-Ali. C. A. 7th 
Cir. Certiorari denied. Reported below: 832 F. 3d 755. 

No. 16–651. Farstone Technology, Inc. v. Apple Inc. 
C. A. Fed. Cir. Certiorari denied. Reported below: 668 Fed. 
Appx. 366. 

No. 16–654. Martin et al. v. Long & Foster Real Estate, 
Inc., et al. C. A. 4th Cir. Certiorari denied. Reported below: 
667 Fed. Appx. 833. 

No. 16–662. Jimenez-Morales v. Lynch, Attorney Gen-
eral. C. A. 11th Cir. Certiorari denied. Reported below: 821 
F. 3d 1307. 

No. 16–666. Avila Barraza v. United States et al. C. A. 
8th Cir. Certiorari denied. Reported below: 825 F. 3d 365. 
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No. 16–667. Liles v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 191 So. 3d 484. 

No. 16–675. Gwinn v. Michigan. Sup. Ct. Mich. Certiorari 
denied. Reported below: 499 Mich. 967, 880 N. W. 2d 236. 

No. 16–691. Brown v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 651 Fed. Appx. 286. 

No. 16–700. Arbanas v. Texas. Ct. App. Tex., 5th Dist. 
Certiorari denied. 

No. 16–713. David Netzer Consulting Engineer LLC v. 
Shell Oil Co. et al. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 824 F. 3d 989. 

No. 16–715. Wilson v. James et al. C. A. D. C. Cir. Cer-
tiorari denied. 

No. 16–716. Spector v. Diaz, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–717. Patel v. Georgia Department of Behavior 
Health. Ct. App. Ga. Certiorari denied. 

No. 16–719. Gonzalez v. Huerta. C. A. 5th Cir. Certiorari 
denied. Reported below: 826 F. 3d 854. 

No. 16–727. Davis v. Evans et al. C. A. 2d Cir. Certio-
rari denied. 

No. 16–740. Ezra v. DCC Litigation Facility, Inc. C. A. 
6th Cir. Certiorari denied. Reported below: 667 Fed. Appx. 538. 

No. 16–5186. Gonzalez Santana v. New Jersey. Super. Ct. 
N. J., App. Div. Certiorari denied. 

No. 16–5268. Price v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 644 Fed. Appx. 875. 

No. 16–5339. Trane v. Northrop Grumman Corp. C. A. 2d 
Cir. Certiorari denied. Reported below: 639 Fed. Appx. 50. 

No. 16–5364. St. Hill v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 16–5568. Hudson v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 823 F. 3d 11. 
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No. 16–5598. Nieves v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 648 Fed. Appx. 152. 

No. 16–5604. Hale v. Burt, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 645 Fed. Appx. 409. 

No. 16–5622. Roland v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 16–5647. Hollingshed v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 651 Fed. Appx. 68. 

No. 16–5696. Davis v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 16–5724. Rodas-De Leon v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 643 Fed. Appx. 463. 

No. 16–5763. Ward v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 650 Fed. Appx. 296. 

No. 16–5789. Palacios-Gomez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 643 Fed. Appx. 614. 

No. 16–5827. Hartman v. Bank of New York Mellon 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 650 
Fed. Appx. 89. 

No. 16–5851. Wilson v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 649 Fed. Appx. 159. 

No. 16–5870. Turner v. New York. Certiorari denied. Re-
ported below: 137 App. Div. 3d 463, 26 N. Y. S. 3d 281. 

No. 16–5912. Rangel v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 62 Cal. 4th 1192, 367 P. 3d 649. 

No. 16–5916. Burkholder v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 816 F. 3d 607. 

No. 16–5937. Velasco v. Ryan, Director, Arizona Depart-
ment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 16–5961. Cardenas Ramirez v. Davis, Director, Texas 
Department of Criminal Justice, Correctional Institu-
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tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 820 F. 3d 197. 

No. 16–5969. Chapman v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 659 Fed. Appx. 92. 

No. 16–6085. Simon v. Fisher, Commissioner, Mississippi 
Department of Corrections. C. A. 5th Cir. Certiorari de-
nied. Reported below: 641 Fed. Appx. 386. 

No. 16–6088. Warren v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 650 Fed. Appx. 614. 

No. 16–6089. White v. Matthews et al. Ct. App. Mich. 
Certiorari denied. 

No. 16–6132. Fuentes v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 619 Fed. Appx. 94. 

No. 16–6135. Muhlenberg v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 615. 

No. 16–6182. Cummings v. Davis, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 796 F. 3d 1135 and 822 
F. 3d 1010. 

No. 16–6251. Lopez-Collazo v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 824 F. 3d 453. 

No. 16–6257. McGriff v. State Civil Service Commission 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 650 
Fed. Appx. 95. 

No. 16–6260. Clegg v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 654 Fed. Appx. 686. 

No. 16–6307. Mitchell v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 653 Fed. Appx. 651. 

No. 16–6366. Latimer et al. v. Social Security Adminis-
tration et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 650 Fed. Appx. 833. 

No. 16–6367. Black v. Nevada. Ct. App. Nev. Certiorari 
denied. 
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No. 16–6368. Jones v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. Reported below: 246 Cal. App. 4th 92, 
200 Cal. Rptr. 3d 671. 

No. 16–6371. Wilson v. Winn, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–6372. Wilson v. Carlos et al. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–6381. Haymon v. California. App. Div., Super. Ct. 
Cal., County of San Joaquin. Certiorari denied. 

No. 16–6382. Finley v. Evans. C. A. 8th Cir. Certiorari 
denied. Reported below: 654 Fed. Appx. 252. 

No. 16–6399. Sekendur v. United States ex rel. McCand-
liss. C. A. 7th Cir. Certiorari denied. Reported below: 631 
Fed. Appx. 447. 

No. 16–6401. Fitzgerald v. Johnson, Administrator, New 
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 16–6403. Hynoski v. Atwood, Malone, Turner & 
Sabin, et al. Ct. App. N. M. Certiorari denied. 

No. 16–6405. Comeaux v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–6407. Lemar v. American Trading Corps. et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 643 Fed. 
Appx. 79. 

No. 16–6408. Jones v. Illinois Department of Health-
care and Family Services et al. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2015 IL App (1st) 140399–U. 

No. 16–6414. Wilkens v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 16–6415. Wyche v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 170 So. 3d 898. 

No. 16–6416. Jacob H. v. California. Ct. App. Cal., 2d App. 
Dist., Div. 1. Certiorari denied. 
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No. 16–6419. Zoica v. Mackie, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–6420. Woodard v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–6423. Walton v. District Court of Oklahoma, 
Tulsa County. Ct. Crim. App. Okla. Certiorari denied. 

No. 16–6435. Brown v. Florida State Attorney Ofce 
et al. C. A. 11th Cir. Certiorari denied. 

No. 16–6440. Durham v. Texas. Ct. App. Tex., 4th Dist. 
Certiorari denied. 

No. 16–6441. Evans-Bey v. Cassady, Warden. Sup. Ct. Mo. 
Certiorari denied. 

No. 16–6442. Clerk v. Cassady, Warden. Sup. Ct. Mo. 
Certiorari denied. 

No. 16–6449. Alejandro v. Davis, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 16–6455. Williams v. Florida. Sup. Ct. Fla. Certio-
rari denied. 

No. 16–6457. Mickey v. Spanagal, Judge, et al. C. A. 6th 
Cir. Certiorari denied. 

No. 16–6462. Brumeld v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 16–6466. McElroy v. Cassady, Warden. Sup. Ct. Mo. 
Certiorari denied. 

No. 16–6467. Carter v. Jenkins, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 829 F. 3d 455. 

No. 16–6472. Stevens v. Biter, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6473. Stokes v. Ryan, Director, Arizona Depart-
ment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 
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No. 16–6474. Brown v. Bowersox, Warden. Sup. Ct. Mo. 
Certiorari denied. 

No. 16–6479. Alfred v. Bondi, Attorney General of 
Florida. Sup. Ct. Fla. Certiorari denied. 

No. 16–6480. Davis v. Griffith, Warden. Sup. Ct. Mo. 
Certiorari denied. 

No. 16–6481. Ralston-Charnley v. Town of South Palm 
Beach, Florida, et al. C. A. 11th Cir. Certiorari denied. 
Reported below: 649 Fed. Appx. 874. 

No. 16–6494. Mingo v. Raemisch, Executive Director, 
Colorado Department of Corrections, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 655 Fed. Appx. 646. 

No. 16–6499. O’Kroley v. Fastcase, Inc., et al. C. A. 6th 
Cir. Certiorari denied. Reported below: 831 F. 3d 352. 

No. 16–6503. Peterson v. Brill, Chief Justice, Supreme 
Court of Arkansas, et al. C. A. 8th Cir. Certiorari denied. 

No. 16–6504. Patton v. Williams et al. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6510. Barnett v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 190 So. 3d 643. 

No. 16–6511. Hale v. Julian, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 829 F. 3d 1162. 

No. 16–6514. Jamali v. Maricopa County, Arizona, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 668 Fed. 
Appx. 722. 

No. 16–6515. Draper v. Whorton. C. A. 5th Cir. Certio-
rari denied. 

No. 16–6517. Ramsey v. Pash, Warden. Sup. Ct. Mo. Cer-
tiorari denied. 

No. 16–6518. Brown, nka Ankh El v. Indiana et al. C. A. 
7th Cir. Certiorari denied. 

No. 16–6519. Brown, nka Ankh El v. Ray Skillman West-
side Imports, Inc., et al. C. A. 7th Cir. Certiorari denied. 
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No. 16–6520. Tharpe v. Capitol One Bank, N. A. Sup. Ct. 
Fla. Certiorari denied. 

No. 16–6522. Whitehead v. California. Ct. App. Cal., 3d 
App. Dist. Certiorari denied. Reported below: 245 Cal. App. 
4th 778, 200 Cal. Rptr. 3d 133. 

No. 16–6523. Claudio v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–6524. Dee v. Vannoy, Warden. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–6527. Maddrey v. Clark, Superintendent, State 
Correctional Institution at Albion, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–6528. Lovings v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. 

No. 16–6529. Longariello v. Aura at Midtown/Alliance 
Residential, LLC. Ct. App. Ariz. Certiorari denied. 

No. 16–6530. Williams v. Steele, Warden. Sup. Ct. Mo. 
Certiorari denied. 

No. 16–6535. Smith v. Paramo, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6537. Cope v. Ohio. Ct. App. Ohio, 12th App. Dist., 
Butler County. Certiorari denied. 

No. 16–6539. Hockensmith v. Florida. Dist. Ct. App. Fla., 
5th Dist. Certiorari denied. Reported below: 175 So. 3d 302. 

No. 16–6540. Irish v. Department of Justice et al. C. A. 
8th Cir. Certiorari denied. Reported below: 636 Fed. Appx. 703. 

No. 16–6541. Guzman-Rivadeneira v. Lynch, Attorney 
General. C. A. 7th Cir. Certiorari denied. Reported below: 
822 F. 3d 978. 

No. 16–6542. Fraser v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 187 So. 3d 1256. 
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No. 16–6545. Foster v. Reynolds, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 640 Fed. Appx. 258. 

No. 16–6551. Saterstad v. Wingard, Superintendent, 
State Correctional Institution at Somerset, et al. C. A. 
3d Cir. Certiorari denied. 

No. 16–6552. Ramirez-Gomez v. Lynch, Attorney Gen-
eral. C. A. 9th Cir. Certiorari denied. Reported below: 656 
Fed. Appx. 314. 

No. 16–6553. VanPelt v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 2015 IL App (4th) 140904–U. 

No. 16–6554. Williams v. White, Warden, et al. C. A. 6th 
Cir. Certiorari denied. 

No. 16–6556. Nettles v. Grounds, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 830 F. 3d 922. 

No. 16–6557. Propst v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 299 Ga. 557, 788 S. E. 2d 484. 

No. 16–6560. Brown v. Williams. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 146 Ohio St. 3d 1500, 2016-Ohio-5792, 
58 N. E. 3d 1172. 

No. 16–6563. DeMola v. Lattimore, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6564. Armistead v. Clay, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 490. 

No. 16–6565. Carter v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 298 Ga. 867, 785 S. E. 2d 274. 

No. 16–6567. Brown v. Mississippi. Ct. App. Miss. Certio-
rari denied. Reported below: 198 So. 3d 325. 

No. 16–6568. Brightley v. Capra, Superintendent, Sing 
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 16–6573. Booth v. Pringle, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 16–6575. Staruh v. Torma, Superintendent, State 
Correctional Institution at Cambridge Springs, et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 827 F. 3d 251. 
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No. 16–6576. Styers v. Ryan, Director, Arizona Depart-
ment of Corrections. C. A. 9th Cir. Certiorari denied. Re-
ported below: 632 Fed. Appx. 329. 

No. 16–6582. Docherty aka Dockherty v. Bush, Warden. 
C. A. 4th Cir. Certiorari denied. Reported below: 621 Fed. 
Appx. 258. 

No. 16–6584. Cheatham v. Bailey et al. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6585. McCormick v. McFadden, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 639 Fed. Appx. 953. 

No. 16–6587. Peacock v. Perry, Secretary, North Caro-
lina Department of Public Safety. C. A. 4th Cir. Certio-
rari denied. Reported below: 651 Fed. Appx. 178. 

No. 16–6589. Patterson v. Holloway, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 16–6590. Johnson v. Mackie, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6592. Kiel v. United States; and 
No. 16–6754. Marshall v. United States. C. A. 5th Cir. 

Certiorari denied. Reported below: 658 Fed. Appx. 701. 

No. 16–6594. Yaney v. Superior Court of California, Riv-
erside County, et al. (two judgments). Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 16–6598. Madden, Individually and on Behalf of 
All Others Similarly Situated v. Brown, Governor of Cal-
ifornia, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 814 F. 3d 1007. 

No. 16–6607. Jonas v. Ryan, Director, Arizona Depart-
ment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 16–6618. Williams v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 830 F. 3d 770. 

No. 16–6620. Fitzgerald v. Johnson, Administrator, New 
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied. 
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No. 16–6623. Stringer v. Gilmore, Superintendent, State 
Correctional Institution at Greene, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–6624. Fulton v. New York. App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. 

No. 16–6625. Farray v. Lynch, Attorney General. C. A. 
2d Cir. Certiorari denied. 

No. 16–6626. Gayol v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2015 IL App (1st) 131112–U. 

No. 16–6627. Young v. Los Angeles County, California, 
et al. C. A. 9th Cir. Certiorari denied. 

No. 16–6629. West v. Kernan, Secretary, California De-
partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 16–6630. Frederick v. Clark, Superintendent, State 
Correctional Institution at Albion. C. A. 3d Cir. Certio-
rari denied. 

No. 16–6631. Hunter v. Ballard et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 627 Fed. Appx. 612. 

No. 16–6633. Freeman v. Brazelton, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–6634. Howard v. Clark, Superintendent, State 
Correctional Institution at Albion, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–6635. Goodman v. Indiana. Ct. App. Ind. Certio-
rari denied. Reported below: 54 N. E. 3d 453. 

No. 16–6636. Williams v. MacLaren, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 16–6637. Taylor v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–6639. Porter v. Ohio. Ct. App. Ohio, 8th App. Dist., 
Cuyahoga County. Certiorari denied. Reported below: 2016-
Ohio-1115, 61 N. E. 3d 589. 
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No. 16–6641. Caraballo v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 831 F. 3d 95. 

No. 16–6644. Richardson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 780 F. 3d 812. 

No. 16–6645. Rasaki v. Lynn. Ct. App. Ind. Certiorari de-
nied. Reported below: 48 N. E. 3d 392. 

No. 16–6646. Garcia v. United States Postal Service. 
C. A. 7th Cir. Certiorari denied. Reported below: 637 Fed. 
Appx. 934. 

No. 16–6649. Rodriguez v. Davey, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6651. Horton v. Garman, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–6652. Givens v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 16–6653. Hunter v. Missouri Department of Correc-
tions. Sup. Ct. Mo. Certiorari denied. 

No. 16–6654. Hatcher v. Clark, Superintendent, State 
Correctional Institution at Albion, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–6655. Ferreira v. California. Ct. App. Cal., 2d 
App. Dist., Div. 2. Certiorari denied. 

No. 16–6656. Gardner v. Texas. Ct. App. Tex., 10th Dist. 
Certiorari denied. 

No. 16–6658. Gardner v. Ryan et al. C. A. 2d Cir. Certio-
rari denied. 

No. 16–6659. Goodman v. Pearson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 799. 

No. 16–6660. Hicklin v. Steele, Warden. Sup. Ct. Mo. 
Certiorari denied. 

No. 16–6662. Jackson v. City of Memphis, Tennessee. 
C. A. 6th Cir. Certiorari denied. 
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No. 16–6663. Manship v. McAuliffe et al. Sup. Ct. Va. 
Certiorari denied. 

No. 16–6664. Kelly v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 16–6666. Sattler v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 653 Fed. Appx. 794. 

No. 16–6667. Serio v. Rohlng. App. Ct. Ill., 5th Dist. 
Certiorari denied. 

No. 16–6669. Metts v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 122 A. 3d 1124. 

No. 16–6671. Neng Saypao Pha v. Swarthout, Warden. 
C. A. 9th Cir. Certiorari denied. Reported below: 658 Fed. 
Appx. 849. 

No. 16–6672. Garcia-Ticas v. Davis, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 16–6673. Florence v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 652 
Fed. Appx. 271. 

No. 16–6678. Waltemyer v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 145 A. 3d 775. 

No. 16–6679. Young v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 16–6682. Velazco v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. 

No. 16–6683. Washington v. Vannoy, Warden. C. A. 5th 
Cir. Certiorari denied. 

No. 16–6684. Grifn v. Keith, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 16–6686. Grimes v. Todd. C. A. 11th Cir. Certiorari de-
nied. Reported below: 650 Fed. Appx. 647. 
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No. 16–6687. Harper v. Ohio. Ct. App. Ohio, 5th App. Dist., 
Guernsey County. Certiorari denied. Reported below: 2016-
Ohio-471. 

No. 16–6688. Horton v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 225 N. C. App. 655, 738 S. E. 
2d 453. 

No. 16–6689. Godwin v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 160 So. 3d 497. 

No. 16–6690. Goodson v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 16–6696. Wells v. Miller, Judge, Judicial Circuit 
Court of Florida, Palm Beach County, et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 652 Fed. Appx. 874. 

No. 16–6697. Thompson v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 16–6698. Clay v. McDonald, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below: 
639 Fed. Appx. 649. 

No. 16–6699. Minor v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 831 F. 3d 601. 

No. 16–6700. Pickett v. Nevada Board of Parole Commis-
sioners et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 667 Fed. Appx. 244. 

No. 16–6701. Onyegbala v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 141 A. 3d 1105. 

No. 16–6702. Torres v. New York. App. Div., Sup. Ct. N. Y., 
4th Jud. Dept. Certiorari denied. Reported below: 136 App. 
Div. 3d 1329, 24 N. Y. S. 3d 467. 

No. 16–6704. Campbell v. Tennessee. Ct. Crim. App. 
Tenn. Certiorari denied. 

No. 16–6705. Anderson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 795. 
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No. 16–6706. Burgie v. Arkansas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 2016 Ark. 144. 

No. 16–6708. Dove v. Pate et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 651 Fed. Appx. 188. 

No. 16–6710. Printup v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. 

No. 16–6711. Bosley v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 16–6714. Hawkins v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 16–6715. Hicks v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 16–6716. Grimes v. McFadden, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 653 Fed. Appx. 217. 

No. 16–6717. Hood v. Pash, Warden. C. A. 8th Cir. Certio-
rari denied. 

No. 16–6718. Hernandez v. Gidley, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6719. Hodges v. Jarvis, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 16–6720. French v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–6721. Antonio Garcia v. Lynch, Attorney Gen-
eral. C. A. 9th Cir. Certiorari denied. 

No. 16–6722. Harper v. Supreme Court of Ohio. Sup. Ct. 
Ohio. Certiorari denied. Reported below: 146 Ohio St. 3d 1463, 
2016-Ohio-4969, 54 N. E. 3d 1263. 

No. 16–6723. Quatrine v. Berghuis, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 16–6724. Stine v. Samuels. C. A. 10th Cir. Certiorari 
denied. 
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No. 16–6727. Hendon v. Baroya et al. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–6728. Green v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 624 Fed. Appx. 80. 

No. 16–6735. Jackson v. Sloan, Warden. Sup. Ct. Ohio. 
Certiorari denied. Reported below: 150 Ohio St. 3d 14, 2016-
Ohio-5106, 78 N. E. 3d 822. 

No. 16–6736. Walden v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 663 Fed. Appx. 778. 

No. 16–6737. Maxime v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–6738. Turnidge v. Oregon. Sup. Ct. Ore. Certio-
rari denied. Reported below: 359 Ore. 364, 374 P. 3d 853. 

No. 16–6740. Anderson v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–6742. Piloto v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 649 Fed. Appx. 816. 

No. 16–6744. Davis v. Pringle, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 16–6745. Claudio v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–6751. Miesegaes v. Harris, Attorney General of 
California, et al. C. A. 9th Cir. Certiorari denied. 

No. 16–6752. Koh v. United States. C. A. 9th Cir. Certio-
rari denied. 

No. 16–6755. Luis Leonor v. Frakes, Director, Nebraska 
Department of Correctional Services. Sup. Ct. Neb. Cer-
tiorari denied. Reported below: 293 Neb. xix. 

No. 16–6756. Lane v. Murrie. C. A. 7th Cir. Certiorari de-
nied. Reported below: 668 Fed. Appx. 666. 
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No. 16–6757. Judy v. Wilson, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 667 Fed. Appx. 803. 

No. 16–6758. Visich v. Walsh, Superintendent, Sullivan 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 16–6759. Alexander v. Florida. Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 190 So. 3d 83. 

No. 16–6763. Morrow v. Brennan, Postmaster General. 
C. A. 7th Cir. Certiorari denied. Reported below: 653 Fed. 
Appx. 480. 

No. 16–6764. Morrow v. Brennan, Postmaster General. 
C. A. 7th Cir. Certiorari denied. Reported below: 653 Fed. 
Appx. 480. 

No. 16–6765. Megwa v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 656 Fed. Appx. 674. 

No. 16–6766. Johnson v. Mississippi. Ct. App. Miss. Cer-
tiorari denied. Reported below: 191 So. 3d 732. 

No. 16–6767. Nez v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 659 Fed. Appx. 376. 

No. 16–6768. Charles v. Harry, Superintendent, State 
Correctional Institution at Camp Hill, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 16–6769. Carter v. Sherman, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6770. Smith v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 16–6771. Longoria v. United States; 
No. 16–6779. Longoria v. United States; and 
No. 16–6794. Rodriguez v. United States. C. A. 5th Cir. 

Certiorari denied. Reported below: 831 F. 3d 663. 

No. 16–6772. Moss v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 199 So. 3d 273. 

No. 16–6773. Mullens v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 197 So. 3d 16. 
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No. 16–6774. Melendez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 735. 

No. 16–6775. Patricio Mendieta v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 668 Fed. Appx. 
352. 

No. 16–6776. Neyhart v. Idaho. Ct. App. Idaho. Certiorari 
denied. Reported below: 160 Idaho 746, 378 P. 3d 1045. 

No. 16–6777. Morton v. Perry, Secretary, North Caro-
lina Department of Public Safety. C. A. 4th Cir. Certio-
rari denied. Reported below: 653 Fed. Appx. 780. 

No. 16–6778. Chettana v. Kirkpatrick, Superintendent, 
Clinton Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 16–6781. Stevenson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 832 F. 3d 412. 

No. 16–6782. Northern v. Tegels. Ct. App. Wis. Certio-
rari denied. 

No. 16–6783. Melendez-Jimenez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 667 Fed. Appx. 856. 

No. 16–6784. Tevis v. Kentucky. Ct. App. Ky. Certiorari 
denied. 

No. 16–6785. Williams v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 656 Fed. Appx. 17. 

No. 16–6787. Juanico v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 658 Fed. Appx. 906. 

No. 16–6788. Payne v. American Correctional Assn. 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 667 
Fed. Appx. 149. 

No. 16–6789. Myers v. Mathias, Judge, Court of Appeals 
of Indiana, Third District, et al. C. A. 7th Cir. Certio-
rari denied. 

No. 16–6790. Phillips v. Biter, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 299. 
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No. 16–6791. Tolbert v. Virginia. Sup. Ct. Va. Certio-
rari denied. 

No. 16–6792. Dimperio v. New York Department of Cor-
rections and Community Supervision. C. A. 2d Cir. Certio-
rari denied. Reported below: 653 Fed. Appx. 52. 

No. 16–6793. Santa v. Texas. C. A. 5th Cir. Certiorari 
denied. 

No. 16–6797. Magwood v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 652 Fed. Appx. 841. 

No. 16–6798. Lal v. Pfeiffer, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6799. Boone v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 828 F. 3d 705. 

No. 16–6800. Bonventre v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 73. 

No. 16–6803. Lynn v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 639 Fed. Appx. 67. 

No. 16–6804. Butler v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 659 Fed. Appx. 390. 

No. 16–6805. Eccleston v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 648 Fed. Appx. 606. 

No. 16–6808. Gaddy v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 656 Fed. Appx. 628. 

No. 16–6809. Bendel v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. 

No. 16–6810. Pickford v. Janda, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 660 Fed. Appx. 494. 

No. 16–6811. Preston v. United States; and 
No. 16–6819. Allen v. United States. C. A. 5th Cir. Cer-

tiorari denied. Reported below: 659 Fed. Appx. 169. 

No. 16–6816. Russell v. United States; and 
No. 16–6877. Lange v. United States. C. A. 2d Cir. Cer-

tiorari denied. Reported below: 834 F. 3d 58. 
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No. 16–6820. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 492. 

No. 16–6821. Brandon v. Borders, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6822. Caterbone v. Hallett, Superintendent, 
Massachusetts Correctional Institution at Framingham, 
et al. C. A. 3d Cir. Certiorari denied. 

No. 16–6824. Fisher v. City of Ironton, Ohio. Sup. Ct. 
Ohio. Certiorari denied. Reported below: 146 Ohio St. 3d 1412, 
2016-Ohio-3390, 51 N. E. 3d 657. 

No. 16–6825. Franklin v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 622 Fed. Appx. 501. 

No. 16–6826. Horton v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 638 Fed. Appx. 126. 

No. 16–6827. Mosquera Gamboa v. United States et al. 
C. A. 9th Cir. Certiorari denied. 

No. 16–6830. Hedrick v. United States Marshals Serv-
ice. C. A. 4th Cir. Certiorari denied. Reported below: 642 
Fed. Appx. 292. 

No. 16–6832. Horner v. Florida. Sup. Ct. Fla. Certiorari 
denied. 

No. 16–6833. Ferebee v. International House of Pan-
cakes. C. A. 4th Cir. Certiorari denied. Reported below: 668 
Fed. Appx. 536. 

No. 16–6834. Rogers v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 657 Fed. Appx. 735. 

No. 16–6836. Gil-Martinez v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 809 F. 3d 686. 

No. 16–6838. Freeman v. Steele, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 16–6839. Guerra-Guala v. United States. C. A. 8th 
Cir. Certiorari denied. 
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No. 16–6841. Magueyal v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 655 Fed. Appx. 392. 

No. 16–6847. Baptiste v. Hopson et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 649 Fed. Appx. 469. 

No. 16–6848. Jones v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 829 F. 3d 476. 

No. 16–6851. Landron-Class v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 16–6852. Starr v. Obenland. C. A. 9th Cir. Certio-
rari denied. 

No. 16–6853. Campos, aka Gonzalez-Reyes v. United 
States. C. A. 5th Cir. Certiorari denied. 

No. 16–6854. Vives-Macias v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 865. 

No. 16–6857. Williams v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 182 So. 3d 645. 

No. 16–6858. Jones v. Virga, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–6859. Dubrule v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 822 F. 3d 866. 

No. 16–6860. Johnson v. Davey, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 653 Fed. Appx. 518. 

No. 16–6862. Cavazos v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 831 F. 3d 663. 

No. 16–6864. Saunders v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 16–6865. Nelson v. Ballard, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 654 F. 3d 633. 

No. 16–6867. Bruce v. Drew, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 658 Fed. Appx. 935. 

No. 16–6869. Moran Diaz v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 652 Fed. Appx. 839. 
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No. 16–6871. Woods v. Arizona et al. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–6873. Heard v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation. Sup. Ct. 
Cal. Certiorari denied. 

No. 16–6874. Hernandez-Ayala v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 667 Fed. Appx. 440. 

No. 16–6876. Jones v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 654 Fed. Appx. 128. 

No. 16–6878. Bikundi v. United States. C. A. D. C. Cir. 
Certiorari denied. 

No. 16–6881. Lopez-Negron v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 16–6888. Carter v. Brennan, Postmaster General. 
C. A. 2d Cir. Certiorari denied. Reported below: 667 Fed. 
Appx. 349. 

No. 16–6889. Espinoza-Santos v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 668 Fed. Appx. 108. 

No. 16–6892. Estrada v. McDowell, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–6893. McCall v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 833 F. 3d 560. 

No. 16–6894. Ruddock v. Lynch, Attorney General. 
C. A. 8th Cir. Certiorari denied. 

No. 16–6896. Taffner et ux. v. Arkansas Department of 
Human Services et al. Sup. Ct. Ark. Certiorari denied. 
Reported below: 2016 Ark. 231, 493 S. W. 3d 319. 

No. 16–6897. Shockey v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 660 Fed. Appx. 470. 

No. 16–6898. Mitchell v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 825 F. 3d 422. 

No. 16–6900. Scott v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 110. 
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No. 16–6905. Davis v. United States. Ct. App. D. C. Cer-
tiorari denied. 

No. 16–6906. Burgess v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–6910. Evans v. Dorethy, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 833 F. 3d 758. 

No. 16–6912. Dukes v. Jenkins, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6914. Lee v. United States. C. A. 5th Cir. Certio-
rari denied. 

No. 16–6916. Martin v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 651 Fed. Appx. 265. 

No. 16–6924. Rodriguez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 114. 

No. 16–6929. Nguyen v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 829 F. 3d 907. 

No. 16–6933. Haire v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 23. 

No. 16–6934. Garcia-Escalera v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 632 Fed. Appx. 
942. 

No. 16–6935. Lawrence v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–6936. Basurto v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 834 F. 3d 1109. 

No. 16–6937. Al-Amin, aka Robinson v. United States. 
C. A. 6th Cir. Certiorari denied. 

No. 16–6938. Lozoya-Vasquez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 670 Fed. Appx. 866. 

No. 16–6942. Smith v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 821 F. 3d 1293. 

No. 16–6945. Napoli v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 661 Fed. Appx. 221. 
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No. 16–6946. Redd v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 652 Fed. Appx. 300. 

No. 16–6949. Brock v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–6950. Cameron v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 835 F. 3d 46. 

No. 16–6951. Vernace v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 811 F. 3d 609. 

No. 16–6954. Roach v. Maryland. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 227 Md. App. 768. 

No. 16–6955. Fox v. United States. C. A. 6th Cir. Certio-
rari denied. 

No. 16–6956. Hall v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 803 F. 3d 209. 

No. 16–6959. Ruiz v. Butler, Warden. C. A. 7th Cir. Cer-
tiorari denied. 

No. 16–6962. Grifn v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 617 Fed. Appx. 618. 

No. 16–6963. Lenz v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 197 So. 3d 56. 

No. 16–6965. Johnson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6966. Barela v. Colorado. Ct. App. Colo. Certio-
rari denied. 

No. 16–6967. Baker v. Pster, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 16–6968. Butler v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 16–6970. Grady v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 247 N. C. App. 479, 787 S. E. 
2d 465. 

No. 16–6974. Bryant v. United States Postal Service. 
C. A. Fed. Cir. Certiorari denied. 
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No. 16–6975. Aguilar v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 16–6977. Alvarado v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 524. 

No. 16–6978. Villalobos-Alcala v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 833 F. 3d 453. 

No. 16–6979. McMillon v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 657 Fed. Appx. 326. 

No. 16–6980. Popa v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 835 F. 3d 506. 

No. 16–6981. Morsette v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 653 Fed. Appx. 499. 

No. 16–6983. Lewis v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 660 Fed. Appx. 396. 

No. 16–6986. Brennan v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 662. 

No. 16–6990. Harris v. Meeks, Warden. C. A. 3d Cir. 
Certiorari denied. 

No. 16–6997. Torres-Rivas v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 825 F. 3d 483. 

No. 16–6998. Browne v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 834 F. 3d 403. 

No. 16–7003. Rivera-Rivera v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 827 F. 3d 184. 

No. 16–7004. Witten v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 649 Fed. Appx. 880. 

No. 16–7005. Wilson v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 653 Fed. Appx. 433. 

No. 16–7009. Garcia-Lagunas v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 835 F. 3d 479. 

No. 16–7011. Williams v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 656 Fed. Appx. 381. 



1080 OCTOBER TERM, 2016 

January 9, 2017 580 U. S. 

No. 16–7015. Ray v. United States. C. A. 7th Cir. Certio-
rari denied. Reported below: 831 F. 3d 431. 

No. 16–7017. Ewing v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 650 Fed. Appx. 919. 

No. 16–7018. Cannon v. Janda, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 217. 

No. 16–7021. Prigge v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 830 F. 3d 1094. 

No. 16–7024. James v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 68. 

No. 16–7026. Boykin v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 660 Fed. Appx. 35. 

No. 16–7027. Washington v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 11. 

No. 16–7029. Cunningham v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 16–7031. Terry v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–7033. McQueen v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 636 Fed. Appx. 652. 

No. 16–7039. Pierre v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 825 F. 3d 1183. 

No. 16–7040. Barbee v. Cabarrus County, North Caro-
lina, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 669 Fed. Appx. 691. 

No. 16–7041. Newsome v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 655 Fed. Appx. 980. 

No. 16–7042. Omran v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 641 Fed. Appx. 427. 

No. 16–7045. Murray v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 659 Fed. Appx. 1023. 
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No. 16–7047. Harrison v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 659 Fed. Appx. 166. 

No. 16–7049. Randle v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 16–7057. Larabel v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 620. 

No. 16–7058. Jenkins v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 659 Fed. Appx. 327. 

No. 16–7062. Justice v. Parris, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7068. Sisco v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 239 Ariz. 532, 373 P. 3d 549. 

No. 16–7074. Hall v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–7075. Myton v. United States. C. A. 2d Cir. Cer-
tiorari denied. 

No. 16–7076. Hernandez-Garcia v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 668 Fed. Appx. 576. 

No. 16–7085. Clemmons v. Lynch, Attorney General, 
et al. C. A. 2d Cir. Certiorari denied. 

No. 16–7089. Gochie v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 384. 

No. 16–7090. Gonzalez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 658 Fed. Appx. 748. 

No. 16–7091. Guy v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 668 Fed. Appx. 457. 

No. 16–7094. Viren v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 828 F. 3d 535. 

No. 16–7095. Warren v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 660 Fed. Appx. 611. 

No. 16–7097. Gardner v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 140 A. 3d 1172. 
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No. 16–7098. Lloyd v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 594. 

No. 16–7102. Smith v. Oklahoma City, Oklahoma, et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 669 Fed. 
Appx. 505. 

No. 16–7106. Freeman v. Medeiros, Superintendent, Mas-
sachusetts Correctional Institution at Norfolk. C. A. 
1st Cir. Certiorari denied. Reported below: 691 Fed. Appx. 642. 

No. 16–7108. Easter v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 589. 

No. 16–7113. Alsborg v. Swarthout, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 654 Fed. Appx. 883. 

No. 16–7114. Black v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 652 Fed. Appx. 376. 

No. 16–7117. McGee v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–7119. Monroe v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 661 Fed. Appx. 247. 

No. 16–7126. McDowell v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7128. Okeayainneh v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 681. 

No. 16–7129. Galiany-Cruz v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 16–7130. Fabricant v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7139. Brunson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 658 Fed. Appx. 685. 

No. 16–7140. Annese v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 656 Fed. Appx. 761. 

No. 16–7142. Thinh Hung Le v. United States. C. A. 3d 
Cir. Certiorari denied. Reported below: 661 Fed. Appx. 162. 
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No. 16–7143. Krebs v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 830 F. 3d 800. 

No. 16–7147. Awulye v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 662 Fed. Appx. 15. 

No. 16–7149. Acosta v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 660 Fed. Appx. 749. 

No. 16–7161. Edwards v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 827 F. 3d 1134. 

No. 16–200. Google Inc. v. Ciof et al. C. A. Fed. Cir. 
Motion of Public Knowledge et al. for leave to fle brief as amici 
curiae granted. Certiorari denied. Reported below: 632 Fed. 
Appx. 1013. 

No. 16–231. South Carolina v. Miller. Sup. Ct. S. C. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. 

No. 16–276. Doe et al. v. Backpage.com, LLC, et al. C. A. 
1st Cir. Motions of Human Traffcking Institute et al., National 
Center for Missing and Exploited Children, FAIR Girls, Coalition 
Against Traffcking Women et al., Professor Chad Flanders et al., 
and Legal Momentum et al. for leave to fle briefs as amici curiae 
granted. Certiorari denied. Reported below: 817 F. 3d 12. 

No. 16–360. Mylan Pharmaceuticals Inc. et al. v. Acorda 
Therapeutics Inc. et al. C. A. Fed. Cir. Certiorari denied. 
Justice Alito took no part in the consideration or decision of 
this petition. Reported below: 817 F. 3d 755. 

No. 16–366. Ethicon Endo-Surgery, Inc. v. Covidien LP 
et al. C. A. Fed. Cir. Certiorari denied. Justice Alito took 
no part in the consideration or decision of this petition. Reported 
below: 812 F. 3d 1023. 

No. 16–377. LifeScan Scotland, Ltd. v. Pharmatech So-
lutions, Inc., et al. C. A. Fed. Cir. Certiorari denied. Jus-
tice Alito took no part in the consideration or decision of this 
petition. Reported below: 633 Fed. Appx. 789. 

No. 16–493. Merck & Cie et al. v. Watson Laboratories, 
Inc. C. A. Fed. Cir. Certiorari denied. Justice Alito took 
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no part in the consideration or decision of this petition. Reported 
below: 822 F. 3d 1347. 

No. 16–500. R. P. et ux. v. Los Angeles County Depart-
ment of Children and Family Services et al. Ct. App. 
Cal., 2d App. Dist., Div. 5. Motions of respondents Minor, Alex-
andria P.; and Father J. E. for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 1 Cal. App. 5th 
331, 204 Cal. Rptr. 3d 617. 

No. 16–511. Kolailat v. McKennett. Ct. App. Mich. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. 

No. 16–558. Skinner v. Schlumberger Technology Corp. 
et al. C. A. 5th Cir. Certiorari denied. Justice Alito took 
no part in the consideration or decision of this petition. Reported 
below: 655 Fed. Appx. 188. 

No. 16–601. Harris v. Vanguard Group, Inc. C. A. 4th Cir. 
Certiorari denied. Justice Alito took no part in the consid-
eration or decision of this petition. Reported below: 667 Fed. 
Appx. 815. 

No. 16–6604. Geronimo v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Kagan took no part in the consider-
ation or decision of this petition. 

No. 16–6650. Finch v. Moore et al. C. A. 11th Cir. Certio-
rari before judgment denied. 

No. 16–6726. Carter v. Lane, Superintendent, State 
Correctional Institution at Fayette, et al. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider-
ation or decision of this petition. 

No. 16–6875. Giordano v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor and Justice Kagan 
took no part in the consideration or decision of this petition. 

No. 16–6960. Gorbey v. Rathman, Warden. C. A. 11th Cir. 
Certiorari denied. The Chief Justice and Justice Kagan took 
no part in the consideration or decision of this petition. 

No. 16–6961. Gorbey v. United States. Ct. App. D. C. 
Certiorari denied. The Chief Justice and Justice Kagan took 
no part in the consideration or decision of this petition. 
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No. 16–7052. Gorbey v. Taylor, Warden, et al. C. A. 11th 
Cir. Certiorari denied. The Chief Justice and Justice 
Kagan took no part in the consideration or decision of this 
petition. 

No. 16–7061. Morrow v. United States. C. A. D. C. Cir. 
Certiorari denied. The Chief Justice took no part in the con-
sideration or decision of this petition. 

Rehearing Denied 
No. 15–9141. In re Brascom, ante, p. 814; 
No. 15–9276. In re Whittaker, ante, p. 813; 
No. 15–9322. Bazzo v. Asuncion, Acting Warden, ante, 

p. 836; 
No. 15–9328. Stockman v. Berghuis, Warden, ante, p. 836; 
No. 15–9355. Kennedy v. Texas, ante, p. 837; 
No. 15–9514. Korschgen v. McKinney, Warden, ante, 

p. 843; 
No. 15–9546. Tricome v. Pennsylvania, ante, p. 844; 
No. 15–9581. Bashaw v. Paramo, Warden, ante, p. 846; 
No. 15–9650. Reed v. Kernan, Secretary, California De-

partment of Corrections and Rehabilitation, ante, p. 850; 
No. 15–9711. Everett v. Conley, Warden, ante, p. 854; 
No. 15–9842. Daker v. National Broadcasting Co. et al., 

ante, p. 861; 
No. 16–19. Barnum v. Ohio State University Medical 

Center et al., ante, p. 867; 
No. 16–44. Shek v. ACE–USA/ESIS et al., ante, p. 869; 
No. 16–119. Ricks v. Quality Carriers, Inc., et al., ante, 

p. 873; 
No. 16–147. Lanham v. Hazlett et al., ante, p. 918; 
No. 16–322. Azkour v. Little Rest Twelve, Inc., ante, 

p. 962; 
No. 16–339. Taylor v. Margo et al., ante, p. 962; 
No. 16–343. Tuvell v. International Business Machines, 

Inc., ante, p. 980; 
No. 16–403. Elkharwily v. Mayo Holding Co. et al., ante, 

p. 988; 
No. 16–404. National Association for the Advancement 

of Multijurisdiction Practice et al. v. Lynch, Attorney 
General, et al., ante, p. 980; 

No. 16–5069. Moan v. Wise, ante, p. 879; 
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No. 16–5115. Martinez v. United States, ante, p. 882; 
No. 16–5134. Latimer et al. v. City of Charlotte, North 

Carolina, ante, p. 883; 
No. 16–5156. Lewis v. United States, ante, p. 884; 
No. 16–5167. Triplett v. LeBlanc, Secretary, Louisiana 

Department of Public Safety and Corrections, et al., 
ante, p. 885; 

No. 16–5219. Rogers v. North Carolina, ante, p. 888; 
No. 16–5254. Rahman v. United States, ante, p. 890; 
No. 16–5290. Adetiloye v. United States, ante, p. 892; 
No. 16–5312. Jimenez-Rojas v. United States, ante, p. 963; 
No. 16–5328. Volpentesta v. United States, ante, p. 894; 
No. 16–5342. In re Ramon, ante, p. 813; 
No. 16–5425. Sepehry-Fard v. Bank of New York Mellon 

et al., ante, p. 920; 
No. 16–5470. Manning v. Hudson County, New Jersey, 

ante, p. 921; 
No. 16–5497. Mua et ux. v. California Casualty Indem-

nity Exchange et al., ante, p. 922; 
No. 16–5503. Ballard v. North Carolina, ante, p. 922; 
No. 16–5514. Reid v. Hurley Medical Center, ante, p. 922; 
No. 16–5534. Johnson v. Eckert, Superintendent, Wende 

Correctional Facility, ante, p. 923; 
No. 16–5535. Rodarte v. Davis, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 923; 

No. 16–5539. Rodarte v. Benecial Texas, Inc., ante, 
p. 923; 

No. 16–5569. Rivera-Arvelo v. Supreme Court of Puerto 
Rico, ante, p. 924; 

No. 16–5571. Mitchell v. Enloe, Warden, ante, p. 935; 
No. 16–5575. Requena v. Norwood, Secretary, Kansas De-

partment of Corrections, et al., ante, p. 924; 
No. 16–5577. Smotherman v. United States, ante, p. 904; 
No. 16–5617. Desper v. Clarke, Director, Virginia De-

partment of Corrections, ante, p. 935; 
No. 16–5741. Easley v. Aquilina, Judge, Circuit Court of 

Michigan, Ingham County, ante, p. 925; 
No. 16–5742. Sarvestaney v. Sarvestaney, ante, p. 965; 
No. 16–5750. Olague v. Workers’ Compensation Appeals 

Board et al., ante, p. 965; 
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No. 16–5761. Martin v. Mackie, Warden, ante, p. 965; 
No. 16–5793. Lei Ke v. Drexel University et al., ante, 

p. 966; 
No. 16–5834. Riggins v. Miller, Warden, et al., ante, 

p. 966; 
No. 16–5836. Smith v. Borough of Morrisville, Pennsyl-

vania, ante, p. 966; 
No. 16–5903. Wright v. Jones, Secretary, Florida De-

partment of Corrections, ante, p. 929; 
No. 16–5928. Johnson v. Ebbert, Warden, ante, p. 937; 
No. 16–5950. Jackson v. Link, Superintendent, State Cor-

rectional Institution at Graterford, et al., ante, p. 969; 
No. 16–5974. Jones v. McGinley, Acting Superintendent, 

State Correctional Institution at Coal Township, et al., 
ante, p. 969; 

No. 16–6024. Matelyan v. Supreme Court of the United 
States, ante, p. 971; 

No. 16–6060. Kniest et al. v. Missouri, ante, p. 1004; 
No. 16–6066. Higgins v. United States, ante, p. 971; 
No. 16–6070. Gatling v. United States, ante, p. 971; 
No. 16–6083. Granda v. Ives, Warden, ante, p. 972; 
No. 16–6096. Harris v. United States, ante, p. 972; 
No. 16–6155. Little Coyote v. United States, ante, p. 974; 
No. 16–6161. Burns v. United States, ante, p. 974; 
No. 16–6163. Holmes v. Merit Systems Protection Board, 

ante, p. 974; 
No. 16–6165. Hope v. United States, ante, p. 974; 
No. 16–6293. Janakievski v. Grifn, Executive Director, 

Rochester Psychiatric Center, ante, p. 991; and 
No. 16–6538. Gadsden v. United States, ante, p. 1013. Pe-

titions for rehearing denied. 

No. 15–9925. Batista v. Countrywide Home Loans, Inc., 
et al., ante, p. 910. Petition for rehearing denied. Justice 
Alito took no part in the consideration or decision of this 
petition. 

No. 16–310. Alfriend et al. v. United States District 
Court for the Northern District of California et al., 
ante, p. 984. Petition for rehearing denied. Justice Breyer 
took no part in the consideration or decision of this petition. 
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No. 16–5458. Akel v. United States District Court for 
the Northern District of Florida, ante, p. 910; and 

No. 16–6362. Kissi v. United States, ante, p. 992. Petitions 
for rehearing denied. Justice Kagan took no part in the consid-
eration or decision of these petitions. 

No. 15–1130. In re Ratcliff, 578 U. S. 1011. Motion of peti-
tioner for leave to fle petition for rehearing denied. 

January 10, 2017 

Miscellaneous Order 

No. 16A646. North Carolina et al. v. Covington et al. 
Application for stay of the order of the United States District 
Court for the Middle District of North Carolina, case No. 1:15– 
cv–399, entered on November 29, 2016, presented to The Chief 
Justice, and by him referred to the Court, granted pending the 
timely fling of a statement as to jurisdiction. Should such state-
ment be timely fled, this order shall remain in effect pending 
this Court's action on the appeal. If the judgment should be 
affrmed, or the appeal dismissed, this stay shall expire automati-
cally. In the event jurisdiction is noted or postponed, this order 
will remain in effect pending the sending down of the judgment 
of this Court. 

January 11, 2017 

Certiorari Denied 

No. 16–723 (16A584). Wilkins v. Davis, Director, Texas 
Department of Criminal Justice, Correctional Institu-
tions Division. C. A. 5th Cir. Application for stay of execution 
of sentence of death, presented to Justice Thomas, and by him 
referred to the Court, denied. Certiorari denied. Reported 
below: 832 F. 3d 547. 

January 13, 2017 

Certiorari Granted 

No. 16–240. Weaver v. Massachusetts. Sup. Jud. Ct. Mass. 
Certiorari granted. Reported below: 474 Mass. 787, 54 N. E. 
3d 495. 

No. 16–299. National Association of Manufacturers v. 
Department of Defense et al. C. A. 6th Cir. Certiorari 
granted. Reported below: 817 F. 3d 261. 
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No. 16–309. Maslenjak v. United States. C. A. 6th Cir. 
Certiorari granted. Reported below: 821 F. 3d 675. 

No. 16–349. Henson et al. v. Santander Consumer USA 
Inc. C. A. 4th Cir. Certiorari granted. Reported below: 817 
F. 3d 131. 

No. 16–399. Perry v. Merit Systems Protection Board. 
C. A. D. C. Cir. Certiorari granted. Reported below: 829 F. 3d 
760. 

No. 16–529. Kokesh v. Securities and Exchange Commis-
sion. C. A. 10th Cir. Certiorari granted. Reported below: 834 
F. 3d 1158. 

No. 16–605. Town of Chester, New York v. Laroe Es-
tates, Inc. C. A. 2d Cir. Certiorari granted. Reported below: 
828 F. 3d 60. 

No. 15–1039. Sandoz Inc. v. Amgen Inc. et al.; and 
No. 15–1195. Amgen Inc. et al. v. Sandoz Inc. C. A. Fed. 

Cir. Motion of Apotex, Inc., et al. for leave to fle brief as amici 
curiae granted. Certiorari granted, cases consolidated, and a 
total of one hour is allotted for oral argument. Reported below: 
794 F. 3d 1347. 

No. 16–285. Epic Systems Corp. v. Lewis. C. A. 7th Cir.; 
No. 16–300. Ernst & Young LLP et al. v. Morris et al. 

C. A. 9th Cir.; and 
No. 16–307. National Labor Relations Board v. Murphy 

Oil USA, Inc., et al. C. A. 5th Cir. Certiorari granted, cases 
consolidated, and a total of one hour is allotted for oral argument. 
Reported below: No. 16–285, 823 F. 3d 1147; No. 16–300, 834 F. 3d 
975; No. 16–307, 808 F. 3d 1013. 

No. 16–373. California Public Employees’ Retirement 
System v. ANZ Securities, Inc., et al. C. A. 2d Cir. Certio-
rari granted limited to Question 1 presented by the petition. Re-
ported below: 655 Fed. Appx. 13. 

No. 16–405. BNSF Railway Co. v. Tyrrell, Special Admin-
istrator for the Estate of Tyrrell, Deceased, et al. 
Sup. Ct. Mont. Motions of National Association of Manufactur-
ers, Chamber of Commerce of the United States of America et al., 
Association of American Railroads, and Washington Legal Foun-
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dation for leave to fle briefs as amici curiae granted. Certiorari 
granted. Reported below: 383 Mont. 417, 373 P. 3d 1. 

No. 16–5294. McWilliams v. Dunn, Commissioner, Ala-
bama Department of Corrections, et al. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted limited to Question 1 presented by 
the petition. Reported below: 634 Fed. Appx. 698. 

No. 16–6219. Davila v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Motion of petitioner for leave to proceed 
in forma pauperis granted. Certiorari granted limited to Ques-
tion 1 presented by the petition. Reported below: 650 Fed. 
Appx. 860. 

January 17, 2017 

Miscellaneous Orders 

No. D–2936. In re Disbarment of Stone. Disbarment en-
tered. [For earlier order herein, see ante, p. 957.] 

No. 16M73. Ortiz v. Jimenez-Sanchez et al. Motion for 
leave to proceed as a veteran denied. 

No. 16–476. Christie, Governor of New Jersey, et al. v. 
National Collegiate Athletic Assn. et al. C. A. 3d Cir.; and 

No. 16–477. New Jersey Thoroughbred Horsemen ’s 
Assn., Inc. v. National Collegiate Athletic Assn. et al. 
C. A. 3d Cir. The Acting Solicitor General is invited to fle a 
brief in these cases expressing the views of the United States. 

No. 16–6048. Hodge et ux. v. College of Southern Mary-
land et al. C. A. 4th Cir. Motion of petitioners for reconsider-
ation of order denying leave to proceed in forma pauperis [ante, 
p. 994] denied. The Chief Justice took no part in the consider-
ation or decision of this motion. 

No. 16–6814. Ashe v. PNC Financial Services Group, Inc. 
C. A. 4th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied. Petitioner is allowed until February 7, 2017, 
within which to pay the docketing fee required by Rule 38(a) and 
to submit a petition in compliance with Rule 33.1 of the Rules of 
this Court. Justice Alito took no part in the consideration or 
decision of this motion. 
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No. 16–7262. In re Williams. Petition for writ of habeas 
corpus denied. 

No. 16–637. In re Schaap. Petition for writ of mandamus 
denied. 

No. 16–653. In re McDonald. Petition for writ of manda-
mus and/or prohibition denied. 

Certiorari Denied 

No. 15–9532. Jewel v. UAW International et al. C. A. 
6th Cir. Certiorari denied. 

No. 15–9725. McDonald v. McHugh, Secretary of the 
Army. C. A. 5th Cir. Certiorari denied. Reported below: 627 
Fed. Appx. 356. 

No. 16–123. Davis v. Montana (Reported below: 383 Mont. 
281, 371 P. 3d 979); and Sherman v. Montana (384 Mont. 552). 
Sup. Ct. Mont. Certiorari denied. 

No. 16–237. Serrano-Mercado v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 784 F. 3d 838. 

No. 16–482. Abbott et al. v. Banner Health Network, 
fka Banner Health, Inc., et al. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 239 Ariz. 409, 372 P. 3d 933. 

No. 16–483. SightSound Technologies, LLC v. Apple Inc. 
C. A. Fed. Cir. Certiorari denied. Reported below: 809 F. 3d 
1307. 

No. 16–495. Brookline Housing Authority et al. v. De-
Cambre. C. A. 1st Cir. Certiorari denied. Reported below: 
826 F. 3d 1. 

No. 16–545. Bank of America Corp. et al. v. Gelboim 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 823 
F. 3d 759. 

No. 16–623. Munn, Director of the Nebraska Depart-
ment of Banking and Finance, et al. v. Bennie. C. A. 8th 
Cir. Certiorari denied. Reported below: 822 F. 3d 392. 

No. 16–631. Town of Ball, Louisiana v. Howell et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 827 F. 3d 515. 
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No. 16–634. Crepea v. Cochise County, Arizona, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 667 Fed. 
Appx. 605. 

No. 16–638. Silvers v. Iredell County Department of 
Social Services et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 669 Fed. Appx. 182. 

No. 16–648. Kouassi v. Western Illinois University 
et al. C. A. 7th Cir. Certiorari denied. 

No. 16–650. Greene v. Harris Corp. et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 653 Fed. Appx. 160. 

No. 16–664. Neroni v. Grievance Committee of the Fifth 
Judicial District of New York. Ct. App. N. Y. Certiorari 
denied. Reported below: 27 N. Y. 3d 943, 49 N. E. 3d 1197. 

No. 16–690. Chicago Regional Council of Carpenters 
Pension Fund et al. v. Schal Bovis, Inc. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 826 F. 3d 397. 

No. 16–724. Froling et al. v. City of Bloomeld Hills, 
Michigan. C. A. 6th Cir. Certiorari denied. 

No. 16–738. Rogers v. Pearland Independent School Dis-
trict. C. A. 5th Cir. Certiorari denied. Reported below: 827 
F. 3d 403. 

No. 16–749. Barbeau v. Wisconsin. Ct. App. Wis. Certio-
rari denied. Reported below: 2016 WI App 51, 370 Wis. 2d 736, 
883 N. W. 2d 520. 

No. 16–754. Batterson v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 200 So. 3d 71. 

No. 16–776. Walker v. Shondrick-Nau, Executrix of the 
Estate of Noon and Successor Trustee of the John R. 
Noon Trust. Sup. Ct. Ohio. Certiorari denied. Reported 
below: 149 Ohio St. 3d 282, 2016-Ohio-5793, 74 N. E. 3d 427. 

No. 16–5924. Bello Murillo v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 826 F. 3d 152. 

No. 16–5980. Brenes v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 700. 
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No. 16–5984. Brice v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 653 Fed. Appx. 251. 

No. 16–6236. Brooks v. Employment Department et al. 
Ct. App. Ore. Certiorari denied. 

No. 16–6478. Lacy v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 16–6642. Adams v. Jenkins, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 826 F. 3d 306. 

No. 16–6802. Lott v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 16–6807. Alexander v. Georgia. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–6815. Runner v. Hoffner, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6817. G. I. v. Florida Department of Children 
and Families et al. Dist. Ct. App. Fla., 3d Dist. Certiorari 
denied. Reported below: 187 So. 3d 898. 

No. 16–6823. Shipe v. Ray, Warden. C. A. 4th Cir. Certio-
rari denied. Reported below: 651 Fed. Appx. 223. 

No. 16–6828. Holley v. Jones, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 16–6831. Fuller v. Holloway, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6835. Martinez v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–6837. Kalak v. Trierweiler, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 16–6840. Gardner v. Virginia. Sup. Ct. Va. Certio-
rari denied. 
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No. 16–6842. Purdie v. Gage, Warden. C. A. 8th Cir. Cer-
tiorari denied. 

No. 16–6844. Mack v. Huston et al. C. A. 2d Cir. Certio-
rari denied. 

No. 16–6849. Ballard v. Buchanan et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 655 Fed. Appx. 167. 

No. 16–6850. Melander v. Wyoming et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 661 Fed. Appx. 521. 

No. 16–6863. Munns v. Abootalebi. Ct. App. Cal., 2d App. 
Dist., Div. 5. Certiorari denied. 

No. 16–6866. Morris v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 199 So. 3d 278. 

No. 16–6870. White v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 824 F. 3d 753. 

No. 16–6879. Peter-Takang v. Sonnier, Secretary, Louisi-
ana Department of Children and Family Services, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 663 Fed. 
Appx. 315. 

No. 16–6884. Bland v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 16–6885. Lozano-Tenorio v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 668 Fed. Appx. 634. 

No. 16–6921. Remenar v. Scarp, Attorney Admission 
Clerk, United States District Court for the Western Dis-
trict of Washington. C. A. 9th Cir. Certiorari denied. 

No. 16–6928. Pederson v. Pringle, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 16–6947. Race v. Stout Management et al. Sup. Ct. 
Nev. Certiorari denied. Reported below: 132 Nev. 1020, 385 
P. 3d 51. 

No. 16–6971. Gray v. Hill, Warden. C. A. 9th Cir. Certio-
rari denied. 
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No. 16–6988. Bester v. Stewart, Warden, et al. C. A. 
11th Cir. Certiorari denied. Reported below: 836 F. 3d 1331. 

No. 16–6994. Starks v. Easterling, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 659 Fed. Appx. 277. 

No. 16–7006. Clark v. Ohio. Ct. App. Ohio, 1st App. Dist., 
Hamilton County. Certiorari denied. Reported below: 2016-
Ohio-948. 

No. 16–7007. Hill v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 835 F. 3d 796. 

No. 16–7051. Marshall v. Bradley, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7103. Riddick v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 669 Fed. Appx. 613. 

No. 16–7120. Munt v. Grandlienard, Warden. C. A. 8th 
Cir. Certiorari denied. Reported below: 829 F. 3d 610. 

No. 16–7131. Groover v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–7148. Branch, aka Branch-El v. Carrillo et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 651 Fed. 
Appx. 215. 

No. 16–7153. Sebolt v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 641 Fed. Appx. 289. 

No. 16–7158. Lustyik v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 833 F. 3d 1263. 

No. 16–7159. Boode v. Adams, Acting Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 663 Fed. Appx. 536. 

No. 16–7162. Rincon-Rincon v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 668 Fed. Appx. 606. 

No. 16–7170. Jameel v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 626 Fed. Appx. 415. 

No. 16–7173. Valenzuela-Sanchez, aka Angel Contreras 
v. United States. C. A. 9th Cir. Certiorari denied. Reported 
below: 669 Fed. Appx. 419. 
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No. 16–7178. Abellera v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7185. Smith v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–7192. Perry v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 659 Fed. Appx. 146. 

No. 16–7193. Cazarez-Santos v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 655 Fed. Appx. 543. 

No. 16–7200. Ayala-Ventura v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 661 Fed. Appx. 908. 

No. 16–7202. Lasley v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 832 F. 3d 910. 

No. 16–7213. Valdez-Jaime v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 615. 

No. 16–452. Bennie v. Munn, Director of the Nebraska 
Department of Banking and Finance, et al. C. A. 8th Cir. 
Motions of Nine Law Professors, Cato Institute et al., Center for 
Competitive Politics, and Southeastern Legal Foundation et al. for 
leave to fle briefs as amici curiae granted. Certiorari denied. 
Reported below: 822 F. 3d 392. 

No. 16–489. Johnson & Johnson Vision Care, Inc. v. Rem-
brandt Vision Technologies, L. P. C. A. Fed. Cir. Certiorari 
denied. Justice Alito took no part in the consideration or deci-
sion of this petition. Reported below: 818 F. 3d 1320. 

No. 16–641. Clause v. United States District Court for 
the Eastern District of Missouri et al. C. A. 8th Cir. Mo-
tion of Pension Rights Center for leave to fle brief as amicus 
curiae granted. Certiorari denied. 

Rehearing Denied 

No. 15–9399. Burton v. California, ante, p. 838; 
No. 16–456. Ellis et ux. v. Lemons et al., ante, p. 988; 
No. 16–5393. Holland v. Department of Veterans Af-

fairs, ante, p. 1001; 
No. 16–5982. Dulcio v. Hall, Warden, et al., ante, p. 1002; 
No. 16–6079. Clark v. California, ante, p. 983; and 
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No. 16–6125. Howell v. Collin County, Texas Detention 
Facility, et al., ante, p. 1005. Petitions for rehearing denied. 

January 18, 2017 

Miscellaneous Order 

No. 16A707. Gray v. McAuliffe, Governor of Virginia, 
et al. Application for stay of execution of sentence of death, 
presented to The Chief Justice, and by him referred to the 
Court, denied. 

January 19, 2017 

Dismissal Under Rule 46 

No. 16–473. Fenkell v. Alliance Holdings, Inc., et al. 
C. A. 7th Cir. Certiorari dismissed under this Court's Rule 46.1. 
Reported below: 829 F. 3d 803. 

Certiorari Granted 

No. 16–466. Bristol-Myers Squibb Co. v. Superior Court 
of California, San Francisco County, et al. Sup. Ct. Cal. 
Certiorari granted. Reported below: 1 Cal. 5th 783, 377 P. 3d 
874. 

No. 15–1485. District of Columbia et al. v. Wesby et al. 
C. A. D. C. Cir. Motion of International Municipal Lawyers Asso-
ciation, Inc., for leave to fle brief as amicus curiae granted. 
Certiorari granted. Reported below: 765 F. 3d 13. 

January 23, 2017 

Miscellaneous Orders 

No. 16M74. Wi-LAN USA, Inc., et al. v. Apple Inc. Mo-
tion for leave to fle petition for writ of certiorari with supplemen-
tal appendix under seal granted. 

No. 16M75. Woodman’s Food Market, Inc. v. Clorox Co. 
et al. Motion for leave to fle petition for writ of certiorari 
under seal with redacted copies for the public record granted. 

No. 15–118. Hernandez et al. v. Mesa et al. C. A. 5th 
Cir. [Certiorari granted, ante, p. 915.] Motion of federal re-
spondents for divided argument granted. 
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No. 15–1248. McLane Co., Inc. v. Equal Employment Op-
portunity Commission. C. A. 9th Cir. [Certiorari granted, 579 
U. S. 969.] Motion of respondent for allocation of argument 
time granted. 

No. 16–142. Honeycutt v. United States. C. A. 6th Cir. 
[Certiorari granted, ante, p. 1028.] Motion of petitioner to dis-
pense with printing joint appendix granted. 

No. 16–6895. Roberts v. Ferman et al. C. A. 3d Cir.; and 
No. 16–6913. Caceres v. Skanska USA Building Inc. 

et al. C. A. 2d Cir. Motions of petitioners for leave to proceed 
in forma pauperis denied. Petitioners are allowed until Febru-
ary 13, 2017, within which to pay the docketing fees required by 
Rule 38(a) and to submit petitions in compliance with Rule 33.1 
of the Rules of this Court. 

No. 16–6890. In re Caldwell et al.; and 
No. 16–6919. In re Thomas. Petitions for writs of manda-

mus denied. 

No. 16–720. In re MacNeill. Petition for writ of mandamus 
and/or prohibition denied. 

Certiorari Denied 

No. 15–1527. Aronshtein v. United States; 
No. 15–1528. Mazer v. United States; and 
No. 16–152. Denault v. United States. C. A. 2d Cir. Cer-

tiorari denied. Reported below: 631 Fed. Appx. 57. 

No. 15–1539. Kaley v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 643 Fed. Appx. 930. 

No. 16–257. Hawkins v. Woods, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 651 Fed. Appx. 305. 

No. 16–333. Brown et al. v. Buhman. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 822 F. 3d 1151. 

No. 16–392. H&R Block, Inc., et al. v. Lopez. Ct. App. 
Mo., Western Dist. Certiorari denied. Reported below: 491 
S. W. 3d 221. 

No. 16–435. Iowa v. Marshall. Sup. Ct. Iowa. Certiorari 
denied. Reported below: 882 N. W. 2d 68. 
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No. 16–455. Drywall Dynamics, Inc. v. Southwest Re-
gional Council of Carpenters. C. A. 9th Cir. Certiorari 
denied. Reported below: 823 F. 3d 524. 

No. 16–471. Ceja-Lua v. Lynch, Attorney General. C. A. 
5th Cir. Certiorari denied. Reported below: 647 Fed. Appx. 508. 

No. 16–521. Marshall v. Honeywell Technology Sys-
tems Inc. et al. C. A. D. C. Cir. Certiorari denied. Reported 
below: 828 F. 3d 923. 

No. 16–595. Arthur v. Alabama. Sup. Ct. Ala. Certiorari 
denied. 

No. 16–642. Grossman v. Wehrle. C. A. 6th Cir. Certio-
rari denied. Reported below: 652 Fed. Appx. 330. 

No. 16–655. Los Angeles County, California, et al. v. 
Castro. C. A. 9th Cir. Certiorari denied. Reported below: 833 
F. 3d 1060. 

No. 16–657. Von Goetzman v. Willy Schreiber Enter-
prises Inc., dba Seffner Self Storage East, et al. Dist. 
Ct. App. Fla., 2d Dist. Certiorari denied. Reported below: 209 
So. 3d 586. 

No. 16–659. Berron et al. v. Illinois Concealed Carry 
Licensing Review Board et al. C. A. 7th Cir. Certiorari 
denied. Reported below: 825 F. 3d 843. 

No. 16–660. Aguayo et al. v. Jewell, Secretary of Inte-
rior, et al. C. A. 9th Cir. Certiorari denied. Reported below: 
827 F. 3d 1213. 

No. 16–663. Rubey v. Vannett. Ct. App. Minn. Certio-
rari denied. 

No. 16–665. Snyder v. Grounds, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–669. United States ex rel. Jallali v. Sun Health-
care Group et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 667 Fed. Appx. 745. 

No. 16–671. Stokes v. Corsbie. Ct. App. Tex., 6th Dist. 
Certiorari denied. Reported below: 496 S. W. 3d 270. 
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No. 16–696. Frakes v. Ott et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 668 Fed. Appx. 130. 

No. 16–702. Russell v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. 

No. 16–751. Landell v. Department of Defense. C. A. 
Fed. Cir. Certiorari denied. Reported below: 616 Fed. Appx. 
1001. 

No. 16–761. Bare et al. v. Assurance Group, Inc. Ct. 
App. N. C. Certiorari denied. Reported below: 245 N. C. App. 
566, 782 S. E. 2d 581. 

No. 16–766. Medina v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 642 Fed. Appx. 59. 

No. 16–787. Margaryan v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 637 Fed. Appx. 289. 

No. 16–5515. Brown v. Overmyer, Superintendent, State 
Correctional Institution at Forest, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–5726. Shaw v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 207 So. 3d 79. 

No. 16–5779. Cole v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–6018. Rodriguez v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 16–6049. Hill v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 820 F. 3d 1003. 

No. 16–6054. Holmes v. Neal, Superintendent, Indiana 
State Prison. C. A. 7th Cir. Certiorari denied. Reported 
below: 816 F. 3d 949. 

No. 16–6113. Lopez-Aquirre v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 667 Fed. Appx. 917. 

No. 16–6203. Wymer v. United States; and 
No. 16–6886. Wymer v. United States. C. A. 6th Cir. Cer-

tiorari denied. Reported below: 654 Fed. Appx. 735. 
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No. 16–6456. Nuritdinova v. Children’s Hospital Medi-
cal Center. C. A. 6th Cir. Certiorari denied. 

No. 16–6460. Moon v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 802 F. 3d 135. 

No. 16–6475. McBride v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 826 F. 3d 293. 

No. 16–6498. Damren v. Florida et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 776 F. 3d 816. 

No. 16–6603. Sully v. Davis, Warden. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–6746. Bohannon v. Alabama. Sup. Ct. Ala. Certio-
rari denied. Reported below: 222 So. 3d 525. 

No. 16–6882. DeNoce v. Neff. C. A. 9th Cir. Certiorari 
denied. Reported below: 824 F. 3d 1181. 

No. 16–6883. Davis v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 16–6891. Conyers-Carson v. Germantown Homes 
et al. Super. Ct. Pa. Certiorari denied. Reported below: 136 
A. 3d 1030. 

No. 16–6899. Steelman v. Long, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6901. Sanai v. United States District Court for 
the Western District of Washington. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 653 Fed. Appx. 560. 

No. 16–6902. Scott v. Groves et al. C. A. 6th Cir. Certio-
rari denied. 

No. 16–6904. Johnson v. Mooney, Superintendent, State 
Correctional Institution at Retreat, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–6907. Canales v. Fox, Assistant Warden, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 644 Fed. 
Appx. 346. 
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No. 16–6911. Campbell v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 632 Fed. 
Appx. 355. 

No. 16–6915. Johnson v. Michigan et al. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6917. Wiggins v. Rockford Housing Authority 
et al. App. Ct. Ill., 2d Dist. Certiorari denied. 

No. 16–6918. Wells v. Ohio. Ct. App. Ohio, 7th App. Dist., 
Jefferson County. Certiorari denied. Reported below: 2016-
Ohio-892. 

No. 16–6920. Wells v. Konviser, Acting Justice, Supreme 
Court of New York, New York County, et al. App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported 
below: 138 App. Div. 3d 501, 28 N. Y. S. 3d 307. 

No. 16–6940. Tscheu v. Smith, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 16–6964. Knox v. Stewart, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–6985. Baker v. URS Federal Services. C. A. 5th 
Cir. Certiorari denied. Reported below: 667 Fed. Appx. 502. 

No. 16–7025. Jones v. McCullick, Acting Warden. C. A. 
6th Cir. Certiorari denied. 

No. 16–7038. McKenzie v. Jorizzo et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 738. 

No. 16–7044. Obermiller v. Ohio. Sup. Ct. Ohio. Certio-
rari denied. Reported below: 147 Ohio St. 3d 175, 2016-Ohio-
1594, 63 N. E. 3d 93. 

No. 16–7079. Richard TT. v. New York. Ct. App. N. Y. 
Certiorari denied. Reported below: 27 N. Y. 3d 718, 59 N. E. 
3d 500. 

No. 16–7086. Saunders v. Garman, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 
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No. 16–7164. Scott v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 609. 

No. 16–7180. Stenhouse v. Arkansas. Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 2016 Ark. 295, 497 S. W. 3d 679. 

No. 16–7194. Kole v. Colorado. Dist. Ct. Colo., Larimer 
County. Certiorari denied. 

No. 16–7208. Adeolu v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 836 F. 3d 330. 

No. 16–7216. Caron v. State Bar of California. Sup. Ct. 
Cal. Certiorari denied. 

No. 16–7218. Spicer v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 671 Fed. Appx. 119. 

No. 16–7222. Sylvester v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7226. Valencia, aka Villanueva-Acosta v. United 
States. C. A. 8th Cir. Certiorari denied. Reported below: 829 
F. 3d 1007. 

No. 16–7227. Batts v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 661 Fed. Appx. 787. 

No. 16–7231. Markosian v. United States; and 
No. 16–7247. Sharopetrosian v. United States. C. A. 9th 

Cir. Certiorari denied. Reported below: 637 Fed. Appx. 289. 

No. 16–7240. Cruz et al. v. United States; and 
No. 16–7259. Vasquez v. United States. C. A. 9th Cir. 

Certiorari denied. Reported below: No. 16–7240, 649 Fed. Appx. 
373; No. 16–7259, 838 F. 3d 968. 

No. 16–7241. Casey v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 825 F. 3d 1. 

No. 16–7242. Evans v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 830 F. 3d 761. 

No. 16–7243. Davis v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 840 F. 3d 99. 

No. 16–7250. Haslam v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 833 F. 3d 840. 
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No. 16–7255. Freeburg v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 655 Fed. Appx. 649. 

No. 16–7258. Vides-Contreras v. United States. C. A. 9th 
Cir. Certiorari denied. 

No. 16–7260. Thomas v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 838 F. 3d 926. 

No. 16–7261. Towns v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 886. 

No. 16–7266. Abakporo v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 649 Fed. Appx. 117. 

No. 16–7275. Brown v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 637 Fed. Appx. 289. 

No. 16–7283. Lamar v. Colorado. Ct. App. Colo. Certio-
rari denied. 

No. 16–7310. Bartok v. United States. C. A. 2d Cir. Cer-
tiorari denied. 

No. 16–7328. Andrews v. Indirect Purchaser Class. 
C. A. 6th Cir. Certiorari denied. 

No. 16–393. Abbott, Governor of Texas, et al. v. Veasey 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 830 
F. 3d 216. 

Statement of Chief Justice Roberts respecting the denial 
of certiorari. 

In 2011, the Texas Legislature enacted Senate Bill 14 (SB14). 
The law requires voters to present government-issued photo iden-
tifcation before, or shortly after, casting a ballot in person. The 
United States and private plaintiffs fled suit in the United States 
District Court for the Southern District of Texas seeking to en-
join enforcement of the law. They argued that SB14 violates 
the Fourteenth and Fifteenth Amendments because the Texas 
Legislature acted with discriminatory intent, and that the law 
violates § 2 of the Voting Rights Act of 1965 because it “results 
in a denial or abridgment of the right . . . to vote on account of 
race or color.” After conducting a bench trial, the District Court 
ruled in plaintiffs' favor on both claims and enjoined the voter-
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identifcation provisions of SB14. Veasey v. Perry, 71 F. Supp. 3d 
627, 633, 707 (2014). 

The United States Court of Appeals for the Fifth Circuit stayed 
the injunction, heard the case en banc, and sent it back to the 
District Court. First, the Fifth Circuit vacated the District 
Court's fnding of discriminatory intent and remanded for further 
consideration of the facts. 830 F. 3d 216, 230 (2016). Second, 
the court affrmed the District Court's conclusion that SB14 vio-
lates § 2 of the Voting Rights Act. Id., at 264–265. Because the 
§ 2 violation did not justify enjoining SB14 in its entirety, how-
ever, the court remanded for further proceedings on an appro-
priate remedy. Id., at 268–271. Six judges would have reversed 
the District Court's conclusion that SB14 is unconstitutional and 
violates § 2. Id., at 280, 326 (opinions of Jones, J., and Elrod, J., 
concurring in part and dissenting in part). 

The Texas offcials who are defendants in this lawsuit have 
petitioned for certiorari. Their petition asks the Court to review 
whether the Texas Legislature enacted SB14 with a discrimina-
tory purpose and whether the law results in a denial or abridg-
ment of the right to vote under § 2. Although there is no barrier 
to our review, the discriminatory purpose claim is in an interlocu-
tory posture, having been remanded for further consideration. 
As for the § 2 claim, the District Court has yet to enter a fnal 
remedial order. Petitioners may raise either or both issues again 
after entry of fnal judgment. The issues will be better suited 
for certiorari review at that time. 

No. 16–670. Von Schoenebeck et al. v. Koninklijke Lucht-
vaart Maatschappij N. V., aka KLM Royal Dutch Airlines. 
C. A. 9th Cir. Motion of Flyers Rights Education Fund et al. for 
leave to fle brief as amici curiae granted. Certiorari denied. 
Reported below: 659 Fed. Appx. 392. 

No. 16–7249. Harris v. United States. C. A. 2d Cir. Cer-
tiorari denied. Justice Sotomayor took no part in the consider-
ation or decision of this petition. Reported below: 838 F. 3d 98. 

Rehearing Denied 

No. 15–1490. Stanford v. United States, ante, p. 997; 
No. 16–5295. Ray v. Alabama Department of Corrections 

et al., ante, p. 963; 
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No. 16–5434. Bell v. Florida Highway Patrol et al., ante, 
p. 899; 

No. 16–5655. Sykes v. United States District Court for 
the Middle District of Florida, ante, p. 936; 

No. 16–5697. Taylor v. Culliver, Superintendent, Hol-
man Correctional Facility, et al., ante, p. 1001; 

No. 16–5714. Allen v. Williams et al., ante, p. 1002; 
No. 16–5864. Moss v. Davis, Director, Texas Department 

of Criminal Justice, Correctional Institutions Division, 
ante, p. 982; 

No. 16–5887. Walker v. Cartledge, Warden, ante, p. 989; 
No. 16–5890. Newell v. Alden Village Health Facility 

for Children and Young Adults, ante, p. 982; 
No. 16–5919. Rother v. Clarke, Director, Virginia De-

partment of Corrections, ante, p. 990; 
No. 16–5940. Tavares v. United Airlines et al., ante, 

p. 990; 
No. 16–5946. Redford v. Georgia, ante, p. 968; 
No. 16–5957. Johnson v. Beach Park School District, 

ante, p. 1002; 
No. 16–6095. Wells v. City of New York, New York, 

et al., ante, p. 1005; 
No. 16–6227. Marr v. Harkness, ante, p. 983; and 
No. 16–6643. Strecker v. United States, ante, p. 1034. Pe-

titions for rehearing denied. 

January 25, 2017 

Miscellaneous Orders 
No. 15–1039. Sandoz Inc. v. Amgen Inc. et al.; and 
No. 15–1195. Amgen Inc. et al. v. Sandoz Inc. C. A. Fed. 

Cir. [Certiorari granted, ante, p. 1089.] The following briefng 
schedule is adopted: Petitioner in No. 15–1039 will fle opening 
brief limited to the question presented in its petition, not to ex-
ceed 15,000 words, on or before Friday, February 10, 2017. Peti-
tioners in No. 15–1195 will fle consolidated opening brief on the 
question presented in their petition and response brief, not to 
exceed 19,000 words, on or before Friday, March 10, 2017. Peti-
tioner in No. 15–1039 will fle consolidated response brief and 
reply brief, not to exceed 10,000 words, on or before Friday, 
March 31, 2017. Petitioners in No. 15–1195 will fle reply brief, 
not to exceed 6,000 words, on or before Friday, April 14, 2017. 
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Any brief for amicus curiae in support of petitioner in No. 15– 
1039 or in support of neither party is to be fled on or before 
Friday, February 17, 2017, and the brief should bear a light green 
cover. Any brief for amicus curiae in support of petitioners in 
No. 15–1195 is to be fled on or before Friday, March 17, 2017, 
and the brief should bear a dark green cover. An amicus curiae 
may fle only a single brief in these cases. 

No. 16–285. Epic Systems Corp. v. Lewis. C. A. 7th Cir.; 
No. 16–300. Ernst & Young LLP et al. v. Morris et al. 

C. A. 9th Cir.; and 
No. 16–307. National Labor Relations Board v. Murphy 

Oil USA, Inc., et al. C. A. 5th Cir. [Certiorari granted, ante, 
p. 1089.] The following briefng schedule is adopted: Petitioners 
in Nos. 16–285 and 16–300 and respondents in No. 16–307 will fle 
opening and reply briefs under the schedule set forth in this 
Court's Rules 25.1 and 25.3. Respondents in Nos. 16–285 and 16– 
300 and petitioner in No. 16–307 will fle response briefs under 
the schedule set forth in Rule 25.2. 

January 26, 2017 

Miscellaneous Order 

No. 16A750. Edwards v. Collier, Executive Director, 
Texas Department of Criminal Justice, et al. Application 
for stay of execution of sentence of death, presented to Justice 
Thomas, and by him referred to the Court, denied. 

Certiorari Denied 

No. 16–7710 (16A752). Edwards v. Davis, Director, Texas 
Department of Criminal Justice, Correctional Institu-
tions Division. C. A. 5th Cir. Application for stay of execution 
of sentence of death, presented to Justice Thomas, and by him 
referred to the Court, denied. Certiorari denied. Reported 
below: 865 F. 3d 197. 

No. 16–7714 (16A759). Edwards v. Davis, Director, Texas 
Department of Criminal Justice, Correctional Institu-
tions Division. C. A. 5th Cir. Application for stay of execution 
of sentence of death, presented to Justice Thomas, and by him 
referred to the Court, denied. Certiorari denied. Reported 
below: 676 Fed. Appx. 319. 
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January 27, 2017 

Dismissal Under Rule 46 

No. 14–7506. Arboleda Ortiz v. United States. 
Cir. Certiorari dismissed under this Court's Rule 46. 

C. A. 8th 

Miscellaneous Order 

No. 16A683 (16–880). Habeas Corpus Resource Center 
et al. v. Department of Justice et al. Application to recall 
and stay the mandate pending disposition of the petition for writ 
of certiorari, presented to Justice Kennedy, and by him re-
ferred to the Court, denied. 

January 31, 2017 

Certiorari Denied 

No. 16–7730 (16A769). Christeson v. Griffith, Warden. 
C. A. 8th Cir. Application for stay of execution of sentence of 
death, presented to Justice Alito, and by him referred to the 
Court, denied. Certiorari denied. Justice Ginsburg would 
grant the application for stay of execution. Reported below: 860 
F. 3d 585. 

February 17, 2017 

Miscellaneous Order 

No. 16–149. Coventry Health Care of Missouri, Inc., fka 
Group Health Plan, Inc. v. Nevils. Sup. Ct. Mo. [Certiorari 
granted, ante, p. 977.] Motion of the Acting Solicitor General for 
leave to participate in oral argument as amicus curiae and for 
divided argument granted. 

February 21, 2017 

Certiorari Granted—Vacated and Remanded 

No. 16–578. Bishop et al. v. Wells Fargo & Co. et al. 
C. A. 2d Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Universal Health 
Services, Inc. v. United States ex rel. Escobar, 579 U. S. 176 
(2016). Reported below: 823 F. 3d 35. 

Certiorari Dismissed 

No. 16–6943. Villa v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
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C. A. 5th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's 
Rule 39.8. 

No. 16–6958. Amir-Sharif v. Collier, Executive Direc-
tor, Texas Department of Criminal Justice, et al. C. A. 
5th Cir. Motion of petitioner for leave to proceed in forma pau-
peris denied, and certiorari dismissed. See this Court's Rule 
39.8. 

No. 16–7188. LordMaster, fka Goldader v. Sussex II 
State Prison et al. C. A. 4th Cir. Motion of petitioner for 
leave to proceed in forma pauperis denied, and certiorari dis-
missed. See this Court's Rule 39.8. As petitioner has repeat-
edly abused this Court's process, the Clerk is directed not to 
accept any further petitions in noncriminal matters from peti-
tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). 

No. 16–7279. Da Vang v. Wisconsin. Ct. App. Wis. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. Reported 
below: 2016 WI App 50, 370 Wis. 2d 261, 881 N. W. 2d 358. 

No. 16–7290. Magwood v. Florida Courts et al. C. A. 
11th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court's Rule 
39.8. As petitioner has repeatedly abused this Court's process, 
the Clerk is directed not to accept any further petitions in non-
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). 

Miscellaneous Orders 

No. 16A632. Fisch v. United States. S. D. Tex. Application 
for stay, addressed to Justice Kagan and referred to the 
Court, denied. 

No. 16A716. Arzu-Suazo v. Johnson, Secretary, Depart-
ment of Homeland Security, et al. Application for injunc-
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tive relief, addressed to Justice Sotomayor and referred to the 
Court, denied. 

No. D–2943. In re Disbarment of Locricchio. Disbarment 
entered. [For earlier order herein, see ante, p. 978.] 

No. D–2946. In re Discipline of Pickerstein. Harold 
James Pickerstein, of Fairfeld, Conn., is suspended from the prac-
tice of law in this Court, and a rule will issue, returnable within 
40 days, requiring him to show cause why he should not be dis-
barred from the practice of law in this Court. 

No. D–2947. In re Discipline of Hudgens. David Erickson 
Hudgens, of Daphne, Ala., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2948. In re Discipline of Davidson. Marvin S. David-
son, of West Orange, N. J., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2949. In re Discipline of Johnson. Rankin Johnson 
IV, of Portland, Ore., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2950. In re Discipline of Thompson. Robert 
Thomas Thompson, Jr., of Atlanta, Ga., is suspended from the 
practice of law in this Court, and a rule will issue, returnable 
within 40 days, requiring him to show cause why he should not 
be disbarred from the practice of law in this Court. 

No. D–2951. In re Discipline of Schwartz. Jeffrey Scott 
Schwartz, of San Diego, Cal., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. 16M76. Smith v. Jackson; 
No. 16M77. Salata v. Fulton et al.; 
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No. 16M78. Adams et ux. v. Commissioner of Internal 
Revenue; 

No. 16M79. Grifn v. Adams et al.; 
No. 16M80. Smith v. Houston Independent School 

District; 
No. 16M81. Farley v. Johnson, Warden; 
No. 16M85. Rouser v. California; and 
No. 16M86. Helvey v. Thompson. Motions to direct the 

Clerk to fle petitions for writs of certiorari out of time denied. 

No. 16M82. Ortiz v. Jimenez-Sanchez et al. Motion of 
petitioner for leave to proceed in forma pauperis with declaration 
of indigency under seal denied. 

No. 16M83. Blocker v. Kelley et al.; and 
No. 16M84. Blocker v. Nashville Rescue Mission. Mo-

tions to direct the Clerk to fle petitions for writs of certiorari 
out of time under this Court's Rule 14.5 denied. 

No. 142, Orig. Florida v. Georgia. Motion of the Special 
Master for allowance of fees and disbursements granted, and the 
Special Master is awarded a total of $213,547.35 for the period 
September 1 through December 31, 2016, to be paid equally by 
the parties. [For earlier order herein, see, e. g., ante, p. 931.] 

No. 15–214. Murr et al. v. Wisconsin et al. Ct. App. Wis. 
[Certiorari granted, 577 U. S. 1098.] Motion of Nevada et al. for 
leave to participate in oral argument as amici curiae and for 
divided argument denied. 

No. 15–1039. Sandoz Inc. v. Amgen Inc. et al.; and 
No. 15–1195. Amgen Inc. et al. v. Sandoz Inc. C. A. Fed. 

Cir. [Certiorari granted, ante p. 1089.] Motion of the parties to 
dispense with printing joint appendix granted. 

No. 15–1503. Turner et al. v. United States; and 
No. 15–1504. Overton v. United States. Ct. App. D. C. 

[Certiorari granted, ante, p. 1040.] Motion of the parties to deem 
the Court of Appeals' joint appendix as supplemental volumes to 
the joint appendix fled with this Court granted. 

No. 16–299. National Association of Manufacturers v. 
Department of Defense et al. C. A. 6th Cir. [Certiorari 
granted, ante, p. 1088.] Motion of petitioner to dispense with 
printing joint appendix granted. 
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No. 16–529. Kokesh v. Securities and Exchange Commis-
sion. C. A. 10th Cir. [Certiorari granted, ante, p. 1089.] Mo-
tion of petitioner to dispense with printing joint appendix 
granted. 

No. 16–6179. Corrion v. Bergh, Warden. Ct. App. Mich 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 1028] denied. 

No. 16–6268. Carbajal v. Wells Fargo Bank et al. Ct. 
App. Colo. Motion of petitioner for reconsideration of order de-
nying leave to proceed in forma pauperis [ante, p. 1017] denied. 

No. 16–6806. West v. Commissioner of Internal Revenue. 
C. A. 1st Cir. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [ante, p. 1046] denied. 

No. 16–6845. Adams v. Merit Systems Protection Board 
et al. C. A. Fed. Cir. Motion of petitioner for reconsideration 
of order denying leave to proceed in forma pauperis [ante, p. 1046] 
denied. 

No. 16–7022. Noble v. Vaughn, Warden, et al. C. A. 3d 
Cir.; 

No. 16–7069. Adkins v. Whole Foods Market Group, Inc. 
C. A. 4th Cir.; 

No. 16–7155. Sample v. JPMorgan Chase Bank, N. A. Ct. 
App. S. C.; 

No. 16–7269. Biller v. Triplett et al. Sup. Ct. App. 
W. Va.; 

No. 16–7278. Mua et al. v. California Casualty Indem-
nity Exchange. Cir. Ct. Montgomery County, Md.; 

No. 16–7281. Upadhyay v. Aetna Life Insurance Co. 
C. A. 9th Cir.; and 

No. 16–7325. Soliz v. Texas. Ct. App. Tex., 4th Dist. Mo-
tions of petitioners for leave to proceed in forma pauperis denied. 
Petitioners are allowed until March 14, 2017, within which to pay 
the docketing fees required by Rule 38(a) and to submit petitions 
in compliance with Rule 33.1 of the Rules of this Court. 

No. 16–7157. Noble v. United States District Court for 
the District of Delaware. C. A. 3d Cir. Motion of petitioner 
for leave to proceed in forma pauperis denied. Petitioner is 
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allowed until March 14, 2017, within which to pay the docketing 
fee required by Rule 38(a) and to submit a petition in compliance 
with Rule 33.1 of the Rules of this Court. Justice Alito took 
no part in the consideration or decision of this motion. 

No. 16–7390. Bahel v. United States. C. A. 2d Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied. 
Petitioner is allowed until March 14, 2017, within which to pay 
the docketing fee required by Rule 38(a) and to submit a petition 
in compliance with Rule 33.1 of the Rules of this Court. Justice 
Sotomayor took no part in the consideration or decision of this 
motion. 

No. 16–7475. In re Jackson; 
No. 16–7483. In re Bell; 
No. 16–7543. In re Pendleton; 
No. 16–7724. In re Starks; and 
No. 16–7728. In re Zone. Petitions for writs of habeas cor-

pus denied. 

No. 16–7014. In re Jones; 
No. 16–7030. In re Samad; 
No. 16–7107. In re Zater; 
No. 16–7135. In re Carter; and 
No. 16–7190. In re Wideman. Petitions for writs of manda-

mus denied. 

No. 16–7177. In re Kidd. Petition for writ of mandamus and/ 
or prohibition denied. 

Certiorari Granted 

No. 16–424. Class v. United States. C. A. D. C. Cir. Cer-
tiorari granted. 

Certiorari Denied 

No. 16–199. Denelsbeck v. New Jersey. Sup. Ct. N. J. 
Certiorari denied. Reported below: 225 N. J. 103, 137 A. 3d 462. 

No. 16–255. Bishwakarma v. Sessions, Attorney General. 
C. A. 5th Cir. Certiorari denied. Reported below: 644 Fed. 
Appx. 314. 

No. 16–279. Newspaper and Mail Deliverers’ Union of 
New York and Vicinity v. National Labor Relations 
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Board. C. A. 2d Cir. Certiorari denied. Reported below: 644 
Fed. Appx. 16. 

No. 16–312. Banco Bilbao Vizcaya Argentaria, S. A. v. 
Vera, as Personal Representative of the Estate of Vera, 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 651 
Fed. Appx. 22. 

No. 16–326. Wilson v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 649 Fed. Appx. 827. 

No. 16–364. Blackman v. Gascho, Individually and on Be-
half of All Others Similarly Situated, et al.; and 

No. 16–383. Zik et al. v. Gascho, Individually and on 
Behalf of All Others Similarly Situated, et al. C. A. 6th 
Cir. Certiorari denied. Reported below: 822 F. 3d 269. 

No. 16–384. Left Field Media LLC v. City of Chicago, 
Illinois, et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 822 F. 3d 988. 

No. 16–470. Boston Scientic Corp. et al. v. Mirowski 
Family Ventures, LLC. Ct. Sp. App. Md. Certiorari denied. 
Reported below: 227 Md. App. 177, 133 A. 3d 1176. 

No. 16–496. Big Baboon, Inc. v. Lee, Director, United 
States Patent and Trademark Ofce, et al. C. A. Fed. 
Cir. Certiorari denied. Reported below: 667 Fed. Appx. 995. 

No. 16–497. Smith v. Internal Revenue Service. C. A. 
9th Cir. Certiorari denied. Reported below: 828 F. 3d 1094. 

No. 16–513. Trask et al. v. Shulkin, Secretary of Veter-
ans Affairs. C. A. 11th Cir. Certiorari denied. Reported 
below: 822 F. 3d 1179. 

No. 16–535. Huse v. Texas. Ct. Crim. App. Tex. Certiorari 
denied. Reported below: 491 S. W. 3d 833. 

No. 16–544. Vicinay Cadenas, S. A. v. Petobras America, 
Inc., et al. C. A. 5th Cir. Certiorari denied. Reported below: 
815 F. 3d 211 and 829 F. 3d 770. 

No. 16–562. Rinehart et al. v. Lehman Brothers Hold-
ings, Inc., et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 817 F. 3d 56. 
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No. 16–567. American Business USA Corp. v. Florida De-
partment of Revenue. Sup. Ct. Fla. Certiorari denied. Re-
ported below: 191 So. 3d 906. 

No. 16–589. Morva v. Zook, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 821 F. 3d 517. 

No. 16–613. True the Vote, Inc. v. Lerner et al. C. A. 
D. C. Cir. Certiorari denied. Reported below: 831 F. 3d 551. 

No. 16–619. White v. Condict. C. A. 3d Cir. Certiorari de-
nied. Reported below: 655 Fed. Appx. 87. 

No. 16–620. Czech Republic-Ministry of Health v. Diag 
Human S. E. C. A. D. C. Cir. Certiorari denied. Reported 
below: 824 F. 3d 131. 

No. 16–628. Seahorn Investments, L. L. C. v. Goodman 
Manufacturing Co., L. P., et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 667 Fed. Appx. 452. 

No. 16–632. Hutto et al. v. South Carolina Retirement 
System et al. Sup. Ct. S. C. Certiorari denied. 

No. 16–635. American Freedom Law Center et al. v. 
Obama, Former President of the United States, et al. 
C. A. D. C. Cir. Certiorari denied. Reported below: 821 F. 3d 
44. 

No. 16–674. Hanson v. Meadows. Ct. App. Tenn. Certio-
rari denied. 

No. 16–680. Perkins v. Texas. Ct. App. Tex., 3d Dist. Cer-
tiorari denied. 

No. 16–681. McKay v. Goins et al. C. A. 6th Cir. Certio-
rari denied. 

No. 16–682. Jenkins v. Grant Thornton LLP et al. C. A. 
11th Cir. Certiorari denied. Reported below: 667 Fed. Appx. 
754. 

No. 16–693. Hare v. Neufeld. Ct. App. Minn. Certiorari 
denied. 

No. 16–694. United States ex rel. Gage v. Davis S. R. 
Aviation, LLC, et al. C. A. 5th Cir. Certiorari denied. Re-
ported below: 658 Fed. Appx. 194. 
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No. 16–695. Molina v. California; and 
No. 16–7065. McGuire v. California. Ct. App. Cal., 5th 

App. Dist. Certiorari denied. 

No. 16–711. Ohio v. Hand. Sup. Ct. Ohio. Certiorari denied. 
Reported below: 149 Ohio St. 3d 94, 2016-Ohio-5504, 73 N. E. 
3d 448. 

No. 16–714. Tavares v. Brickell Commerce Plaza, Inc., 
et al. Dist. Ct. App. Fla., 3d Dist. Certiorari denied. Re-
ported below: 194 So. 3d 1036. 

No. 16–718. ASAP Services, Inc., et al. v. Court of Ap-
peal of California, Second Appellate District, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 16–726. Cohan v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 667 Fed. Appx. 6. 

No. 16–728. Padilla Fajardo v. Sessions, Attorney Gen-
eral. C. A. 9th Cir. Certiorari denied. Reported below: 649 
Fed. Appx. 594. 

No. 16–731. Carolinas Electrical Workers Retirement 
Plan et al. v. Zenith American Solutions, Inc. C. A. 11th 
Cir. Certiorari denied. Reported below: 658 Fed. Appx. 966. 

No. 16–732. Bustos-Camero et al. v. Sessions, Attorney 
General. C. A. 9th Cir. Certiorari denied. 

No. 16–734. Castro v. IndyMac INDX Mortgage Loan 
Trust 2005–AR21 et al. Ct. App. Cal., 4th App. Dist., Div. 2. 
Certiorari denied. 

No. 16–735. United States ex rel. Lee et al. v. Ernst & 
Young LLP et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 652 Fed. Appx. 503. 

No. 16–737. Ellis v. Texas et al. C. A. 5th Cir. Certio-
rari denied. 

No. 16–741. Mahdi v. South Carolina. Ct. Common Pleas 
of Calhoun County, S. C. Certiorari denied. 

No. 16–746. Adema v. Dell. Ct. App. Wis. Certiorari de-
nied. Reported below: 2016 WI App 26, 367 Wis. 2d 748, 877 
N. W. 2d 650. 
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No. 16–747. Becton v. Colvin, Acting Commissioner of So-
cial Security. C. A. 4th Cir. Certiorari denied. Reported 
below: 667 Fed. Appx. 399. 

No. 16–748. Brown v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 16–750. Bacharach v. SunTrust Mortgage, Inc. C. A. 
5th Cir. Certiorari denied. Reported below: 827 F. 3d 432. 

No. 16–752. Newkirk v. CVS Caremark Corp. et al. Ct. 
App. N. C. Certiorari denied. 

No. 16–756. Xiu Jian Sun v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 888. 

No. 16–760. English v. Bank of America, N. A., et al. 
Super. Ct. N. J., App. Div. Certiorari denied. 

No. 16–763. Ke Kailani Development LLC et al. v. Ke 
Kailani Partners, LLC, et al. Int. Ct. App. Haw. Certio-
rari denied. 

No. 16–767. Williams v. Environmental Protection 
Agency et al. C. A. 5th Cir. Certiorari denied. 

No. 16–769. French v. New Hampshire Insurance Co. 
Ct. App. Tex., 4th Dist. Certiorari denied. 

No. 16–770. Lopez et al. v. City of Lawrence, Massachu-
setts, et al. C. A. 1st Cir. Certiorari denied. Reported 
below: 823 F. 3d 102. 

No. 16–772. Chiropractors United for Research and Ed-
ucation, LLC, aka CURE, et al. v. Beshear, Attorney Gen-
eral of Kentucky, et al. C. A. 6th Cir. Certiorari denied. 

No. 16–774. Michigan Comprehensive Cannabis Law Re-
form Committee v. Johnson, Michigan Secretary of State, 
et al. Ct. App. Mich. Certiorari denied. 

No. 16–777. First Marblehead Corp. et al. v. Heffernan, 
Massachusetts Commissioner of Revenue. Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 475 Mass. 159, 56 
N. E. 3d 132. 
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No. 16–779. Marzett v. Texas. Ct. App. Tex., 5th Dist. 
Certiorari denied. 

No. 16–781. Sarvis v. Alcorn, Individually and in His Of-
cial Capacity as a Member of the Virginia State Board 
of Elections, et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 826 F. 3d 708. 

No. 16–782. Sangster v. Hall et al. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–783. Scrip v. Seneca et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 651 Fed. Appx. 107. 

No. 16–785. Clabaugh v. Grant. C. A. 10th Cir. Certiorari 
denied. Reported below: 658 Fed. Appx. 411. 

No. 16–788. Rouse v. Devlin ’s Pointe Apartments. 
Super. Ct. Pa. Certiorari denied. 

No. 16–794. Sims v. Murphy et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 668 Fed. Appx. 689. 

No. 16–802. Sook Hee Lee v. Kim et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 654 Fed. Appx. 64. 

No. 16–803. Kelly-Brown et al. v. Winfrey et al. C. A. 
2d Cir. Certiorari denied. Reported below: 659 Fed. Appx. 55. 

No. 16–804. Law Ofces of Steven M. Johnson, P. C., 
et al. v. Plaintiffs’ Advisory Committee. C. A. 3d Cir. 
Certiorari denied. Reported below: 658 Fed. Appx. 29. 

No. 16–817. Hammad v. Bureau of Professional and Oc-
cupational Affairs, Pennsylvania State Board of Veteri-
nary Medicine. Commw. Ct. Pa. Certiorari denied. 

No. 16–818. GAMCO Investors, Inc., et al. v. Vivendi 
Universal, S. A., et al. C. A. 2d Cir. Certiorari denied. Re-
ported below: 838 F. 3d 214. 

No. 16–819. Pobuda v. Welch et al. App. Ct. Ill., 2d Dist. 
Certiorari denied. 

No. 16–822. Miller v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 641 Fed. Appx. 242. 
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No. 16–829. Rizzo v. Illinois. Sup. Ct. Ill. Certiorari de-
nied. Reported below: 2016 IL 118599, 61 N. E. 3d 92. 

No. 16–835. Robol v. Dispatch Printing Co. C. A. 6th Cir. 
Certiorari denied. Reported below: 826 F. 3d 297. 

No. 16–838. Kiorkis v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 151228–U. 

No. 16–839. Copeland v. State Farm Insurance Co. et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 657 Fed. 
Appx. 237. 

No. 16–842. Walsh v. Shulkin, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below: 
655 Fed. Appx. 854. 

No. 16–844. Friedman et ux. v. Comptroller of the 
Treasury. Ct. Sp. App. Md. Certiorari denied. Reported 
below: 228 Md. App. 732 and 736. 

No. 16–855. Williams v. United States Postal Service. 
C. A. Fed. Cir. Certiorari denied. Reported below: 655 Fed. 
Appx. 858. 

No. 16–856. Lord v. High Voltage Software, Inc. C. A. 
7th Cir. Certiorari denied. Reported below: 839 F. 3d 556. 

No. 16–859. IPLearn-Focus, LLC v. Microsoft Corp. 
C. A. Fed. Cir. Certiorari denied. Reported below: 667 Fed. 
Appx. 773. 

No. 16–861. Turner v. United States Capitol Police. 
C. A. D. C. Cir. Certiorari denied. Reported below: 653 Fed. 
Appx. 1. 

No. 16–870. Doubt v. NCR Corp. C. A. 9th Cir. Certiorari 
denied. Reported below: 668 Fed. Appx. 238. 

No. 16–871. Eiland et al. v. Anderson et al. Ct. App. 
Wis. Certiorari denied. Reported below: 2016 WI App 41, 369 
Wis. 2d 223, 880 N. W. 2d 183. 

No. 16–872. Halloran v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 821 F. 3d 321. 
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No. 16–873. Yoosun Han v. Emory University. C. A. 11th 
Cir. Certiorari denied. Reported below: 658 Fed. Appx. 543. 

No. 16–882. Williamson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 656 Fed. Appx. 175. 

No. 16–892. Nanovapor Fuels Group, Inc., et al. v. Vapor 
Point, LLC, et al. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 832 F. 3d 1343. 

No. 16–893. Pratt, Individually and as Representative 
of the Estate of Pratt, Deceased v. Harris County, Texas, 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 822 
F. 3d 174. 

No. 16–904. Habetler v. Price, Secretary of Health and 
Human Services. C. A. 9th Cir. Certiorari denied. Reported 
below: 667 Fed. Appx. 633. 

No. 16–922. Belmont v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 831 F. 3d 1098. 

No. 16–5631. Estrada v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 624 Fed. Appx. 293. 

No. 16–5682. Allen v. Baca, Warden, et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 629 Fed. Appx. 814. 

No. 16–5769. Whiteld v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 649 Fed. Appx. 192. 

No. 16–5777. Rudd v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 141 A. 3d 601. 

No. 16–5804. Robertson v. Commissioner of Internal 
Revenue. C. A. 4th Cir. Certiorari denied. Reported below: 
619 Fed. Appx. 261. 

No. 16–5891. Lockhart v. Texas. Ct. App. Tex., 13th Dist. 
Certiorari denied. 

No. 16–5927. Butler v. Murphy, Superintendent, Old 
Colony Correctional Center. C. A. 1st Cir. Certiorari de-
nied. Reported below: 815 F. 3d 87. 

No. 16–6080. Caraballo-Rodriguez v. United States. 
C. A. 3d Cir. Certiorari denied. Reported below: 632 Fed. 
Appx. 712. 
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No. 16–6133. Mullet et al. v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 822 F. 3d 842. 

No. 16–6264. Shelton v. Lee, Warden. Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 299 Ga. 350, 788 S. E. 2d 369. 

No. 16–6489. Lave v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. Reported below: 655 Fed. 
Appx. 255. 

No. 16–6622. Meza Segundo v. Davis, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
831 F. 3d 345. 

No. 16–6813. Mostaghim v. State Bar of California. Sup. 
Ct. Cal. Certiorari denied. 

No. 16–6856. Wang v. Connecticut. Sup. Ct. Conn. Cer-
tiorari denied. Reported below: 323 Conn. 115, 145 A. 3d 906. 

No. 16–6887. Tilley v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 655 Fed. Appx. 172. 

No. 16–6903. Jordan et al. v. Fisher, Commissioner, Mis-
sissippi Department of Corrections, et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 823 F. 3d 805. 

No. 16–6908. Guzek v. Oregon. Sup. Ct. Ore. Certiorari 
denied. Reported below: 358 Ore. 251, 363 P. 3d 480. 

No. 16–6922. Smith v. DuBoise et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 661 Fed. Appx. 941. 

No. 16–6927. Moft v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 16–6930. Velazquez v. Territory of the Virgin Is-
lands. Sup. Ct. V. I. Certiorari denied. Reported below: 65 
V. I. 312. 

No. 16–6932. Wiggins v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 197 So. 3d 561. 

No. 16–6941. An Thai Tu v. Circuit Court of Maryland, 
Montgomery County, et al. Ct. Sp. App. Md. Certiorari 
denied. 
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No. 16–6944. Miller v. Arnold, Acting Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–6952. Belton v. Davey, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6957. Rodriguez v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 16–6972. Galluzzo v. Village of Saint Paris, Ohio. 
Ct. App. Ohio, 2d App. Dist., Champaign County. Certiorari de-
nied. Reported below: 2015-Ohio-3385. 

No. 16–6976. Barany v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 54 N. E. 3d 386. 

No. 16–6984. Lloyd v. Locklear, Superintendent, New 
Hanover Correctional, et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 669 Fed. Appx. 691. 

No. 16–6987. Adamis v. Lampropoulou, aka Lambropoulos. 
C. A. 2d Cir. Certiorari denied. Reported below: 659 Fed. 
Appx. 11. 

No. 16–6991. Grays v. California. Ct. App. Cal., 1st App. 
Dist., Div. 5. Certiorari denied. Reported below: 246 Cal. App. 
4th 679, 202 Cal. Rptr. 3d 288. 

No. 16–6992. Gray v. Maryland. Ct. Sp. App. Md. Certio-
rari denied. Reported below: 224 Md. App. 721. 

No. 16–6993. Rabb v. Sherman, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 646 Fed. Appx. 564. 

No. 16–6996. Weaver v. Montgomery, Acting Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 16–6999. Dolce v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 16–7000. An Thai Tu v. Leith et al. Ct. Sp. App. Md. 
Certiorari denied. 

No. 16–7001. Sealed v. Sealed. C. A. 11th Cir. Certiorari 
denied. 
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No. 16–7002. Lack v. California. Ct. App. Cal., 2d App. 
Dist., Div. 6. Certiorari denied. 

No. 16–7012. Woods v. Norman, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 825 F. 3d 390. 

No. 16–7016. Rodriguez v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 207 So. 3d 878. 

No. 16–7019. Elbert v. Kansas City, Missouri, et al. 
C. A. 8th Cir. Certiorari denied. Reported below: 667 Fed. 
Appx. 881. 

No. 16–7020. Patterson v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 199 So. 3d 253. 

No. 16–7023. Pablo Lopez v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. Reported below: 493 S. W. 3d 126. 

No. 16–7028. Sattereld v. Benecial Financial I Inc. 
et al. App. Ct. Ill., 1st Dist. Certiorari denied. Reported 
below: 2016 IL App (1st) 151483–U. 

No. 16–7034. McKinney v. Wofford, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–7035. Brackett v. Idaho. Ct. App. Idaho. Certio-
rari denied. Reported below: 160 Idaho 619, 377 P. 3d 1082. 

No. 16–7036. Birdsong v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. 

No. 16–7037. Middlemiss v. Montana et al. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7043. Osie v. Ohio. Ct. App. Ohio, 12th App. Dist., 
Butler County. Certiorari denied. Reported below: 2015-Ohio-
3406. 

No. 16–7046. Antonio K. v. Maine Department of Health 
and Human Services. Sup. Jud. Ct. Me. Certiorari denied. 
Reported below: 2016 ME 137, 147 A. 3d 1159. 

No. 16–7048. Blassingame v. Cartledge, Warden. C. A. 
4th Cir. Certiorari denied. Reported below: 655 Fed. Appx. 978. 



1124 OCTOBER TERM, 2016 

February 21, 2017 580 U. S. 

No. 16–7053. Quinn v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 16–7054. Smith v. Courtney et al. C. A. 11th Cir. 
Certiorari denied. 

No. 16–7055. Sanchez v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 87 Mass. App. 1130, 32 N. E. 
3d 369. 

No. 16–7056. Smith v. City of McDonough, Georgia. Sup. 
Ct. Ga. Certiorari denied. 

No. 16–7059. Jackson v. Gualtieri, Sheriff, Pinellas 
County, Florida. Sup. Ct. Fla. Certiorari denied. 

No. 16–7060. Mayer v. Beemer, Attorney General of 
Pennsylvania, et al. C. A. 3d Cir. Certiorari denied. 

No. 16–7063. Jones v. McFadden, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 800. 

No. 16–7064. Javier Padilla v. Davis, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 16–7066. Montgomery v. City of Ames, Iowa, et al. 
C. A. 8th Cir. Certiorari denied. Reported below: 829 F. 3d 968. 

No. 16–7071. LaHood v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 653 
Fed. Appx. 253. 

No. 16–7072. Kuhn v. Gilmore, Superintendent, State 
Correctional Institution at Greene, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–7073. Jeannin v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 197 So. 3d 1277. 

No. 16–7077. Lorenzo Garcia v. California. Ct. App. Cal., 
6th App. Dist. Certiorari denied. 

No. 16–7078. Allante V. v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 160131–U. 
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No. 16–7082. Dugdale v. Sessions, Attorney General, 
et al. C. A. D. C. Cir. Certiorari denied. Reported below: 
672 Fed. Appx. 35. 

No. 16–7083. Gulbrandson v. Arizona. Super. Ct. Ariz., 
County of Maricopa. Certiorari denied. 

No. 16–7087. Rhodes v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–7088. Rodriguez v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 789. 

No. 16–7093. Jimena v. Sai Ho Wong et al. Ct. App. Cal., 
2d App. Dist., Div. 1. Certiorari denied. 

No. 16–7099. Kissner v. Harry, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 826 F. 3d 898. 

No. 16–7100. Ragland v. Nash-Rocky Mount Board of Ed-
ucation. Ct. App. N. C. Certiorari denied. Reported below: 
247 N. C. App. 738, 787 S. E. 2d 422. 

No. 16–7105. Gibson v. Indiana. Sup. Ct. Ind. Certiorari 
denied. Reported below: 51 N. E. 3d 204. 

No. 16–7109. Williams v. Alabama Department of Cor-
rections. C. A. 11th Cir. Certiorari denied. Reported below: 
649 Fed. Appx. 925. 

No. 16–7111. Enderle v. Ludwick, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 16–7112. Butler v. New York. County Ct., Westchester 
County, N. Y. Certiorari denied. 

No. 16–7116. Sorrells v. Spearman, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–7118. Harnage v. Davis et al. C. A. 2d Cir. Cer-
tiorari denied. 

No. 16–7121. Rancel v. Colvin, Acting Commissioner of 
Social Security. C. A. 11th Cir. Certiorari denied. Reported 
below: 668 Fed. Appx. 865. 
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No. 16–7122. Smith v. Howerton, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7123. Smith v. Butler, Warden. Sup. Ct. Ill. Cer-
tiorari denied. 

No. 16–7125. LeBeau v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 826. 

No. 16–7127. Planas v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari de-
nied. Reported below: 652 Fed. Appx. 827. 

No. 16–7132. Guajardo v. Winn, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7133. Gibson v. Sloan, Warden. Sup. Ct. Ohio. 
Certiorari denied. Reported below: 147 Ohio St. 3d 240, 2016-
Ohio-3422, 63 N. E. 3d 1172. 

No. 16–7134. Gracia v. Boughton, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 16–7136. Constant v. Kumar, Judge, Circuit Court of 
Michigan, Oakland County. C. A. 6th Cir. Certiorari denied. 

No. 16–7137. Staples v. Acolatze et al. C. A. 2d Cir. 
Certiorari denied. 

No. 16–7138. Rosa v. Florida. Sup. Ct. Fla. Certiorari 
denied. 

No. 16–7141. Dixon v. Florida. Sup. Ct. Fla. Certiorari 
denied. 

No. 16–7144. Loveday v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. 

No. 16–7150. Barati v. Florida et al. Dist. Ct. App. Fla., 
1st Dist. Certiorari denied. Reported below: 198 So. 3d 69. 

No. 16–7152. Cleveland v. Duvall et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 156. 

No. 16–7154. Rusk v. Utah. C. A. 10th Cir. Certiorari de-
nied. Reported below: 669 Fed. Appx. 954. 
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No. 16–7163. Stanton v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–7165. Stephens v. Jerejian, Judge, Superior 
Court of New Jersey, Bergen County, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 655 Fed. Appx. 64. 

No. 16–7166. Cowherd v. Kentucky. Ct. App. Ky. Certio-
rari denied. 

No. 16–7167. Boone v. Kennedy, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 16–7168. Dunlap v. Frick. C. A. 9th Cir. Certiorari 
denied. Reported below: 667 Fed. Appx. 267. 

No. 16–7169. Cuevas Cardoza v. California. Ct. App. Cal., 
4th App. Dist., Div. 1. Certiorari denied. 

No. 16–7172. Timmons v. South Carolina Employment Se-
curity Commission et al. Ct. App. S. C. Certiorari denied. 

No. 16–7174. Zuvich v. City of Los Angeles, California. 
C. A. 9th Cir. Certiorari denied. Reported below: 651 Fed. 
Appx. 669. 

No. 16–7175. Warren v. Overmyer, Superintendent, 
State Correctional Institution at Forest, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 16–7176. Williams v. Georgia. Super. Ct. Richmond 
County, Ga. Certiorari denied. 

No. 16–7179. Gomez Millan v. Jones, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de-
nied. Reported below: 663 Fed. Appx. 753. 

No. 16–7181. Bartlett v. Allegan County Courts et al. 
C. A. 6th Cir. Certiorari denied. 

No. 16–7183. Scott v. Memorial Health Care System, Inc. 
C. A. 6th Cir. Certiorari denied. Reported below: 660 Fed. 
Appx. 366. 

No. 16–7186. Stevens v. LeGrand, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 653 Fed. Appx. 498. 
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No. 16–7187. Smith v. Anderson et al. Sup. Ct. Mont. 
Certiorari denied. Reported below: 385 Mont. 539. 

No. 16–7189. Palmer v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. 

No. 16–7191. Williams v. Jones, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–7195. Zuck v. Peart et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 181. 

No. 16–7196. Twobabies v. Allbaugh, Director, Okla-
homa Department of Corrections. C. A. 10th Cir. Certio-
rari denied. Reported below: 662 Fed. Appx. 574. 

No. 16–7197. Angel Torres v. Green, Warden, et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 670 Fed. 
Appx. 76. 

No. 16–7198. Willman v. Sherman, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7199. Afeck v. Mississippi. Ct. App. Miss. Cer-
tiorari denied. Reported below: 210 So. 3d 1067. 

No. 16–7201. Avila v. Hidalgo County, Texas. 139th Jud. 
Dist. Ct. Tex., Hidalgo County. Certiorari denied. 

No. 16–7203. Mann v. Ryan, Director, Arizona Depart-
ment of Corrections. C. A. 9th Cir. Certiorari denied. Re-
ported below: 828 F. 3d 1143. 

No. 16–7205. Camilo Lopez v. Whitmire et al. C. A. 9th 
Cir. Certiorari denied. 

No. 16–7206. Abeyta v. Baker, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 16–7207. Bailey v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–7209. Ajai, aka Willis v. Pennsylvania et al. 
C. A. 7th Cir. Certiorari denied. 
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No. 16–7210. Diaz v. Hughes, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 808. 

No. 16–7211. Creel v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. 

No. 16–7219. Robinson v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 145 A. 3d 793. 

No. 16–7220. Short v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 369 N. C. 31, 789 S. E. 2d 5. 

No. 16–7221. Stoller v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 827 F. 3d 591. 

No. 16–7223. Sanford v. City of Franklin, Virginia. 
C. A. 4th Cir. Certiorari denied. Reported below: 668 Fed. 
Appx. 478. 

No. 16–7224. Ritz v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. 

No. 16–7225. Storck v. Mahally, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–7228. Uzahodjaev v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 16–7229. Sims v. Lizarraga, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7230. Ware v. Kernan, Secretary, California De-
partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 16–7232. Cannon v. Bunting, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7233. Cuevas v. California. Ct. App. Cal., 2d App. 
Dist., Div. 8. Certiorari denied. 

No. 16–7235. Cullen v. Saddler et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 656. 

No. 16–7236. Randall v. Allbaugh, Director, Oklahoma 
Department of Corrections. C. A. 10th Cir. Certiorari de-
nied. Reported below: 662 Fed. Appx. 571. 
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No. 16–7244. Edwards v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 

No. 16–7245. Duberry v. Brennan, Postmaster General. 
C. A. 11th Cir. Certiorari denied. Reported below: 652 Fed. 
Appx. 770. 

No. 16–7246. Aracena v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 208 So. 3d 712. 

No. 16–7251. Mackenzie v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 190 So. 3d 645. 

No. 16–7252. Kamdem-Ouaffo v. Pepsico Inc. et al. C. A. 
Fed. Cir. Certiorari denied. Reported below: 657 Fed. Appx. 
949. 

No. 16–7253. Macias Landeros v. Dickerson et al. C. A. 
9th Cir. Certiorari denied. 

No. 16–7256. Comfort v. Shulkin, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below: 
670 Fed. Appx. 711. 

No. 16–7263. Bowles v. Kansas et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 662 Fed. Appx. 552. 

No. 16–7264. Buckley v. Davey, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7265. Arnold v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 204 So. 3d 580. 

No. 16–7267. Barbee v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 369 N. C. 75, 793 S. E. 2d 
234. 

No. 16–7268. Burns v. Eddy et al. C. A. 6th Cir. Certio-
rari denied. 

No. 16–7270. Dickey v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–7271. Barrett v. Virginia. Sup. Ct. Va. Certio-
rari denied. 
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No. 16–7272. Baccus v. Stirling et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 639 Fed. Appx. 187. 

No. 16–7274. Davis v. Medical University of South 
Carolina-Physicians. C. A. 4th Cir. Certiorari denied. Re-
ported below: 668 Fed. Appx. 532. 

No. 16–7277. Wells v. Florida et al. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–7280. Morrison v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 833 F. 3d 491. 

No. 16–7282. DeJonge v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 16–7284. Jaime v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. 

No. 16–7285. Manuel v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 717. 

No. 16–7286. Rashid v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 654 Fed. Appx. 54. 

No. 16–7287. Rodgers v. Dunn, Commissioner, Alabama 
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–7288. Scott v. United States District Court for 
the District of Maryland. C. A. 4th Cir. Certiorari denied. 
Reported below: 668 Fed. Appx. 49. 

No. 16–7289. Hernandez v. Pennywell, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 16–7291. Crooker v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 828 F. 3d 1357. 

No. 16–7292. Dziedzic v. State University of New York 
at Oswego et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 648 Fed. Appx. 125. 

No. 16–7293. Horton v. Minnesota. Ct. App. Minn. Cer-
tiorari denied. 
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No. 16–7294. Hunter v. Galaza, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7295. Grandberry v. Davis, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 16–7296. Francis v. Cameron, Superintendent, State 
Correctional Institution at Houtzdale, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 16–7297. Hughes v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 16–7298. Gonzales v. Nebraska. Ct. App. Neb. Cer-
tiorari denied. Reported below: 23 Neb. App. xvi. 

No. 16–7299. Nazarette-Garcia v. McCoy. C. A. 4th Cir. 
Certiorari denied. Reported below: 633 Fed. Appx. 831. 

No. 16–7300. Harris v. Hardeman County, Tennessee, 
et al. C. A. 6th Cir. Certiorari denied. 

No. 16–7301. Perez Hernandez v. Walker, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 16–7302. Rodriguez v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 789. 

No. 16–7303. Steinberg v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 198. 

No. 16–7304. Braxton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 663 Fed. Appx. 253. 

No. 16–7305. Tillison v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 661 Fed. Appx. 626. 

No. 16–7306. Vellai-Palotay v. United States. C. A. Fed. 
Cir. Certiorari denied. 

No. 16–7308. Davis v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 141 A. 3d 1105. 

No. 16–7309. Alaniz v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 630. 
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No. 16–7312. Clark v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 821 F. 3d 1270. 

No. 16–7313. Singleton v. Kelly, Superintendent, Ore-
gon State Penitentiary. C. A. 9th Cir. Certiorari denied. 

No. 16–7315. Bing Yi Chen v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 16–7316. Jones v. United States. C. A. 10th Cir. Cer-
tiorari denied. 

No. 16–7318. Stokes v. McFadden, Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 668 Fed. Appx. 523. 

No. 16–7322. Lintz v. Brennan, Postmaster General, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 667 
Fed. Appx. 284. 

No. 16–7326. Jackson v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 152 A. 3d 150. 

No. 16–7329. Wright v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2015 IL App (1st) 131487–U. 

No. 16–7330. Agolli v. Ofce of Inspector General, De-
partment of Justice, et al. C. A. D. C. Cir. Certiorari 
denied. 

No. 16–7331. McQuillan v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–7332. Olaveson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 656 Fed. Appx. 434. 

No. 16–7333. Johnson v. Vannoy, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 474. 

No. 16–7334. Goldberg v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 661 Fed. Appx. 33. 

No. 16–7339. Hicks v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 663 Fed. Appx. 299. 

No. 16–7341. Hinkel v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 837 F. 3d 111. 
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No. 16–7347. Pollard v. Illinois. App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 2016 IL App (5th) 130514, 54 
N. E. 3d 234. 

No. 16–7348. Odeh v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 832 F. 3d 764. 

No. 16–7351. Quinones v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 377. 

No. 16–7353. Richard v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 656 Fed. Appx. 26. 

No. 16–7355. Hamilton v. Griffin, Superintendent, 
Green Haven Correctional Facility. C. A. 2d Cir. Certio-
rari denied. 

No. 16–7356. Iniguez v. Biter, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7357. Guite v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 652 Fed. Appx. 829. 

No. 16–7358. Howell v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 838 F. 3d 489. 

No. 16–7360. Angel Gutierrez v. California. Ct. App. 
Cal., 2d App. Dist., Div. 6. Certiorari denied. 

No. 16–7361. Hill v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 659 Fed. Appx. 707. 

No. 16–7362. Bradley v. Sabree et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 842 F. 3d 1291. 

No. 16–7366. Trejo-Gamboa v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 669 Fed. Appx. 197. 

No. 16–7368. Wick v. Citibank, N. A. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 2016 IL App (2d) 150557–U. 

No. 16–7369. Lopez v. Lewis, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 642 Fed. Appx. 287. 

No. 16–7374. Piper v. Wilson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 429. 
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No. 16–7375. Phillips v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 95. 

No. 16–7377. Schreiber v. Ludwick, Warden. Sup. Ct. 
Iowa. Certiorari denied. 

No. 16–7379. White v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 667 Fed. Appx. 893. 

No. 16–7383. White v. United States. C. A. 7th Cir. Cer-
tiorari denied. 

No. 16–7384. White v. Pearson, Warden. Sup. Ct. Va. 
Certiorari denied. 

No. 16–7385. Wright v. O’Brien. App. Ct. Mass. Certiorari 
denied. Reported below: 90 Mass. App. 1105, 59 N. E. 3d 455. 

No. 16–7387. Rodriguez Vasquez v. United States. C. A. 
9th Cir. Certiorari denied. 

No. 16–7389. Taher v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 663 Fed. Appx. 28. 

No. 16–7395. Scott v. United States. C. A. 5th Cir. Cer-
tiorari denied. 

No. 16–7396. Quinteros v. United States. Ct. App. D. C. 
Certiorari denied. 

No. 16–7397. Heather S. v. Connecticut Department of 
Children and Families. App. Ct. Conn. Certiorari denied. 
Reported below: 165 Conn. App. 245, 138 A. 3d 469. 

No. 16–7398. Warren v. Shartle, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 657 Fed. Appx. 183. 

No. 16–7401. Conley v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 433. 

No. 16–7407. Scott v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 831 F. 3d 1027. 

No. 16–7409. Carmenatty v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 16–7410. Mackenzie v. United States. C. A. 1st Cir. 
Certiorari denied. 
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No. 16–7412. Candelario-Santana v. United States. 
C. A. 1st Cir. Certiorari denied. Reported below: 834 F. 3d 8. 

No. 16–7416. Williams v. Ofce of Personnel Manage-
ment. C. A. Fed. Cir. Certiorari denied. Reported below: 646 
Fed. Appx. 976. 

No. 16–7417. Washington v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7420. Grovo v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 826 F. 3d 1207 and 653 Fed. 
Appx. 512. 

No. 16–7421. Onunwor v. Moore, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 655 Fed. Appx. 369. 

No. 16–7422. Mitchell v. Joyner et al. C. A. 8th Cir. 
Certiorari denied. 

No. 16–7426. Gordon v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 657 Fed. Appx. 773. 

No. 16–7433. Womack v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 833 F. 3d 1237. 

No. 16–7434. Walker v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 647 Fed. Appx. 511. 

No. 16–7436. Williams v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–7438. Baker v. Taylor, Superintendent, Eastern 
Oregon Correctional Institution. C. A. 9th Cir. Certiorari 
denied. Reported below: 669 Fed. Appx. 854. 

No. 16–7439. Bryant v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 238. 

No. 16–7440. Hill v. Tennessee Department of Transpor-
tation. C. A. 6th Cir. Certiorari denied. 

No. 16–7441. Palomarez v. Young, Warden, et al. C. A. 
8th Cir. Certiorari denied. 

No. 16–7442. McClarty v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 
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No. 16–7443. Gonzalez-Mares v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 669 Fed. Appx. 246. 

No. 16–7444. Fuentes-Cruz v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 669 Fed. Appx. 255. 

No. 16–7445. Robinson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 664 Fed. Appx. 768. 

No. 16–7446. Lane v. Maye, Warden. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 664 Fed. Appx. 725. 

No. 16–7447. Smith v. United States. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–7453. Summerhays v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 903. 

No. 16–7455. Smith v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 669 Fed. Appx. 314. 

No. 16–7464. Varela v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 664. 

No. 16–7467. Ruiz-Montes v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7468. Bailey v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 840 F. 3d 99. 

No. 16–7473. Herrera Reyes v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 654 Fed. Appx. 311. 

No. 16–7477. Kaplan v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 839 F. 3d 795. 

No. 16–7478. Jimenez-Aguilar v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 654 Fed. Appx. 332. 

No. 16–7485. Hunter v. Muniz, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 671 Fed. Appx. 481. 

No. 16–7486. Tatum v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 651 Fed. Appx. 244. 

No. 16–7490. McCurry v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 832 F. 3d 842. 
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No. 16–7491. Pinkerton v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 508. 

No. 16–7493. Venable v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 840 F. 3d 99. 

No. 16–7494. Torrence v. Comcast Corp. C. A. 7th Cir. 
Certiorari denied. Reported below: 663 Fed. Appx. 475. 

No. 16–7496. Wilson v. Arkansas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 2016 Ark. 327, 499 S. W. 3d 638. 

No. 16–7502. Marshall v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 663 Fed. Appx. 275. 

No. 16–7504. Rutledge v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 265. 

No. 16–7505. Rademaker v. Paramo, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 835 F. 3d 1018. 

No. 16–7506. Skvarla v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 673 Fed. Appx. 111. 

No. 16–7507. Sobczak-Slomczewski v. WDH, LLC. C. A. 
7th Cir. Certiorari denied. Reported below: 826 F. 3d 429. 

No. 16–7510. Davis v. Grandlienard, Warden. C. A. 8th 
Cir. Certiorari denied. Reported below: 828 F. 3d 658. 

No. 16–7511. Carmona-Lopez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 654 Fed. Appx. 334. 

No. 16–7515. Jefferson v. Virginia. C. A. 4th Cir. Certio-
rari denied. Reported below: 669 Fed. Appx. 686. 

No. 16–7526. Mandell v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 833 F. 3d 816. 

No. 16–7531. Samuels v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 16–7534. Rufn v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 664 Fed. Appx. 224. 

No. 16–7540. Block v. United States. C. A. 6th Cir. Cer-
tiorari denied. 
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No. 16–7544. Casillas v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 830 F. 3d 403. 

No. 16–7546. Rowell v. Richardson, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 16–7555. Bodison v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–7558. Frierson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 943. 

No. 16–7559. Gordon v. United States. C. A. 1st Cir. Cer-
tiorari denied. 

No. 16–7562. Crisp v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–7563. Sconiers v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 16–7566. De La Cruz-Trevino v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 669 Fed. Appx. 752. 

No. 16–7567. De La Cruz, aka Delacruz v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 669 Fed. 
Appx. 744. 

No. 16–7568. Ruiz v. Tice, Acting Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 672 Fed. Appx. 207. 

No. 16–7571. Banks v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 828 F. 3d 609. 

No. 16–7572. Epskamp, aka Sealed Defendant v. United 
States. C. A. 2d Cir. Certiorari denied. Reported below: 832 
F. 3d 154. 

No. 16–7573. Macon v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 840 F. 3d 99. 

No. 16–7583. Chitwood v. Wisconsin. Ct. App. Wis. Cer-
tiorari denied. Reported below: 2016 WI App 36, 369 Wis. 2d 
132, 879 N. W. 2d 786. 
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No. 16–7584. Morrow v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 153 A. 3d 83. 

No. 16–7590. Agosto-Lopez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 16–7595. Dean v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–7596. Carter v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 834 F. 3d 259. 

No. 16–7597. Lopez-Lopez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 382. 

No. 16–7599. Jackson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 663 Fed. Appx. 426. 

No. 16–7600. Williams v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 502 S. W. 3d 168. 

No. 16–7602. Vazquez v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 16–7609. Medina v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 219. 

No. 16–7611. House v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 825 F. 3d 381. 

No. 16–7614. Gordon v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 664 Fed. Appx. 242. 

No. 16–7618. Benitez v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 16–7621. Trotter v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 837 F. 3d 864. 

No. 16–7622. Ways, aka Blacksteel v. United States. 
C. A. 8th Cir. Certiorari denied. Reported below: 832 F. 3d 887. 

No. 16–7629. Roberts v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 746. 

No. 16–7630. Santana-Garcia v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 669 Fed. Appx. 740. 
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No. 16–7632. Endris v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 663 Fed. Appx. 277. 

No. 16–7636. Nunez v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 840 F. 3d 1. 

No. 16–7637. Nunez-Duenas v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 665 Fed. Appx. 618. 

No. 16–7640. Door v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 663 Fed. Appx. 570. 

No. 16–7646. Herrera-Villareal v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 665 Fed. Appx. 
762. 

No. 16–7648. Walker v. Arkansas Department of Correc-
tion et al. C. A. 8th Cir. Certiorari denied. Reported below: 
669 Fed. Appx. 335. 

No. 16–7653. Robinson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 664 Fed. Appx. 278. 

No. 16–602. Arthur v. Dunn, Commissioner, Alabama De-
partment of Corrections, et al. C. A. 11th Cir. Motion of 
Certain Medical Professionals and Medical Ethicists for leave to 
fle brief as amici curiae granted. Certiorari denied. Reported 
below: 840 F. 3d 1268. 

Justice Sotomayor, with whom Justice Breyer joins, 
dissenting. 

Nearly two years ago in Glossip v. Gross, 576 U. S. 863 (2015), 
the Court issued a macabre challenge. In order to successfully 
attack a State's method of execution as cruel and unusual under 
the Eighth Amendment, a condemned prisoner must not only 
prove that the State's chosen method risks severe pain, but must 
also propose a “known and available” alternative method for his 
own execution. Id., at 877–878, 880. 

Petitioner Thomas Arthur, a prisoner on Alabama's death row, 
has met this challenge. He has amassed signifcant evidence that 
Alabama's current lethal-injection protocol will result in intolera-
ble and needless agony, and he has proposed an alternative— 
death by fring squad. The Court of Appeals, without consider-
ing any of the evidence regarding the risk posed by the current 
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protocol, denied Arthur's claim because Alabama law does not 
expressly permit execution by fring squad, and so it cannot be a 
“known and available” alternative under Glossip. Because this 
decision permits States to immunize their methods of execution— 
no matter how cruel or how unusual—from judicial review and 
thus permits state law to subvert the Federal Constitution, I 
would grant certiorari and reverse. I dissent from my colleagues' 
decision not to do so. 

I 

A 

Execution by lethal injection is generally accomplished through 
serial administration of three drugs. First, a fast-acting sedative 
such as sodium thiopental induces “a deep, comalike unconscious-
ness.” Baze v. Rees, 553 U. S. 35, 44 (2008) (plurality opinion). 
Second, a paralytic agent—most often pancuronium bromide—“in-
hibits all muscular-skeletal movements and, by paralyzing the 
diaphragm, stops respiration.” Ibid. Third, potassium chloride 
induces fatal cardiac arrest. Ibid. 

The frst drug is critical; without it, the prisoner faces the 
unadulterated agony of the second and third drugs. The second 
drug causes “an extremely painful sensation of crushing and suffo-
cation,” see Denno, When Legislatures Delegate Death: The Trou-
bling Paradox Behind State Uses of Electrocution and Lethal 
Injection and What It Says About Us, 63 Ohio St. L. J. 63, 109, 
n. 321 (2002); but paralyzes the prisoner so as to “mas[k] any 
outward sign of distress,” thus serving the States' interest “ ̀ in 
preserving the dignity of the procedure,' ” Baze, 553 U. S., at 71, 
73 (Stevens, J., concurring in judgment). And the third drug 
causes an “excruciating burning sensation” that is “equivalent to 
the sensation of a hot poker being inserted into the arm” and 
traveling “with the chemical up the prisoner's arm and . . . across 
his chest until it reaches his heart.” Denno, supra, at 109, 
n. 321. 

Execution absent an adequate sedative thus produces a night-
marish death: The condemned prisoner is conscious but entirely 
paralyzed, unable to move or scream his agony, as he suffers 
“what may well be the chemical equivalent of being burned at 
the stake.” Glossip, 576 U. S., at 949 (Sotomayor, J., dissenting). 
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B 

For many years, the barbiturate sodium thiopental seemed up 
to this task.1 In 2009, however, the sole American manufacturer 
of sodium thiopental suspended domestic production and later left 
the market altogether. Id., at 869–870 (majority opinion). 
States then began to use another barbiturate, pentobarbital. Id., 
at 870. But in 2013, it also became unavailable. Id., at 870–871. 
Only then did States turn to midazolam, the drug at the center 
of this case. 

Midazolam, like Valium and Xanax, belongs to a class of medi-
cines known as benzodiazepines and has some anesthetic effect. 
Id., at 952–953 (Sotomayor, J., dissenting). Generally, anesthe-
tics can cause a level of sedation and depression of electrical brain 
activity suffcient to block all sensation, including pain. App. to 
Pet. for Cert. 283a–290a. But it is not clear that midazolam ade-
quately serves this purpose. This is because midazolam, unlike bar-
biturates such as pentobarbital, has no analgesic—pain-relieving— 
effects. Id., at 307a; see also Glossip, 576 U. S., at 953 
(Sotomayor, J., dissenting). Thus, “for midazolam to maintain 
unconsciousness through application of a particular stimulus, it 
would need to depress electrical activity to a deeper level than 
would be required of, for example, pentobarbital.” App. to Pet. 
for Cert. 307a.2 Although it can be used to render individuals 

1 We examined the constitutionality of lethal injection in Baze v. Rees, 553 
U. S. 35 (2008). There, the parties did not dispute that “proper administra-
tion of . . . sodium thiopental . . . eliminates any meaningful risk that a 
prisoner would experience pain” and results in a humane death. Id., at 49 
(plurality opinion). The petitioners nonetheless challenged Kentucky's 
three-drug protocol on the ground that, if prison executioners failed to follow 
the mandated procedures, an unconstitutional risk of signifcant pain would 
result. Ibid. A plurality of the Court concluded that “petitioners ha[d] not 
carried their burden of showing that the risk of pain from maladministration 
of a concededly humane lethal injection protocol” would violate the prohibi-
tion on cruel and unusual punishments. Id., at 41. 

2 Because “midazolam is not an analgesic drug, any painful stimulus ap-
plied to an inmate will generate and transmit full intensity pain signals to 
the brain without interference.” App. to Pet. for Cert. 309a. Arthur's ex-
pert witness provides “a rough analogy”: 

“[I]f being sedated is like being asleep, analgesia is like wearing earplugs. 
If two people are sleeping equally deeply, but only one is wearing earplugs, 
it will be much easier to shout and wake the person who is not wearing 
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unconscious, midazolam is not used on its own to maintain anes-
thesia—complete obliviousness to physical sensation—in surgical 
procedures, and indeed, the Food and Drug Administration has 
not approved the drug for this purpose. Glossip, 576 U. S., at 
953 (Sotomayor, J., dissenting). 

Like the experts in Glossip, the experts in this case agree that 
midazolam is subject to a ceiling effect, which means that there 
is a point at which increasing the dose of the drug does not result 
in any greater effect. Ibid. The main dispute with respect to 
midazolam relates to how this ceiling effect operates—if the ceil-
ing on midazolam's sedative effect is reached before complete un-
consciousness can be achieved, it may be incapable of keeping 
individuals insensate to the extreme pain and discomfort associ-
ated with administration of the second and third drugs in lethal-
injection protocols. Ibid. 

After the horrifc execution of Clayton Lockett, who, notwith-
standing administration of midazolam, awoke during his execution 
and appeared to be in great pain, we agreed to hear the case of 
death-row inmates seeking to avoid the same fate. In Glossip, 
these inmates alleged that because midazolam is incapable of ren-
dering prisoners unconscious and insensate to pain during lethal 
injection, Oklahoma's intended use of the drug in their executions 
would violate the Eighth Amendment. The Court rejected this 
claim for two reasons. 

First, the Court found that the District Court had not clearly 
erred in determining that “midazolam is highly likely to render a 
person unable to feel pain during an execution.” Id., at 881. 
Second, the Court held that the petitioners had failed to satisfy 
the novel requirement of pleading and proving a “known and 
available alternative” method of execution. Id., at 880. 

Post-Glossip, in order to prevail in an Eighth Amendment chal-
lenge to a State's method of execution, prisoners frst must prove 
the State's current method “entails a substantial risk of severe 
pain,” id., at 867, and second, must “identify a known and avail-
able alternative method of execution that entails a lesser risk of 
pain,” ibid. 

earplugs. If two people are sedated to equivalent levels of electrical brain 
activity, but only one has analgesia, the person sedated without analgesia 
will be much more easily aroused to consciousness by the application of 
pain.” Ibid. 
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II 

This case centers on whether Thomas Arthur has met these 
requirements with respect to Alabama's lethal-injection protocol. 

A 
Alabama adopted lethal injection as its default method of execu-

tion in 2002. Ala. Code § 15–18–82.1(a) (2011); see also Ex parte 
Borden, 60 So. 3d 940, 941 (Ala. 2007). The State's capital punish-
ment statute delegates the task of prescribing the drugs neces-
sary to compound a lethal injection to the Department of Correc-
tions. § 15–18–82.1(f). Consistent with the practice in other 
States following the national shortage of sodium thiopental and 
pentobarbital, the department has adopted a protocol involving 
the same three drugs considered in Glossip. See Brooks v. War-
den, 810 F. 3d 812, 823 (CA11 2016). 

Perhaps anticipating constitutional challenges, Alabama's legis-
lature enacted a contingency plan: The statute provides that “[i]f 
electrocution or lethal injection is held to be unconstitutional . . . 
all persons sentenced to death for a capital crime shall be 
executed by any constitutional method of execution.” § 15–18– 
82.1(c). 

B 
Thomas Douglas Arthur killed his paramour's husband in 1982. 

840 F. 3d 1268, 1272–1273 (CA11 2016). Over the next decade, 
two juries found Arthur guilty of murder, and each time, Arthur's 
conviction was overturned on appeal. Ibid. After a third trial 
in 1992, Arthur was convicted and sentenced to death. Ibid. 
Since then, Arthur has been scheduled to die on six separate 
occasions, and each time, his execution was stayed. Id., at 1275, 
n. 2. After 34 years of legal challenges, Arthur has accepted 
that he will die for his crimes. He now challenges only how the 
State will be permitted to kill him. 

Arthur asserted two distinct claims in the District Court. 
First, Arthur asserted a facial challenge, arguing that midazolam 
is generally incapable of performing as intended during Alabama's 
three-drug lethal-injection procedure. Second, Arthur asserted 
an as-applied challenge, arguing that because of his individual 
health attributes, midazolam creates a substantial risk of severe 
pain for him during the procedure. 

The District Court considered these two claims separately. 
With respect to the facial challenge, the District Court ordered 
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bifurcated proceedings, with the frst hearing limited to the avail-
ability of a feasible alternative method of execution. App. to Pet. 
for Cert. 189a, and n. 2. Arthur's initial complaint proposed a 
single dose either of pentobarbital or sodium thiopental rather 
than a three-drug protocol, but the District Court found that 
those methods were unavailable given the elimination of both 
drugs from the domestic market. Id., at 203a–205a. 

Arthur then moved to amend his complaint to allege the fring 
squad as an alternative method of execution. The District Court 
denied the motion, holding that “execution by fring squad is not 
permitted by statute and, therefore, is not a method of execution 
that could be considered either feasible or readily implemented 
by Alabama at this time.” Id., at 241a. Because Arthur's claim 
failed on this ground, the court never considered Arthur's evi-
dence with respect to midazolam, despite later observing that it 
was “impressive.” Id., at 166a. 

In a separate order, the District Court considered Arthur's as-
applied challenge. Arthur alleged, based on the expert opinion 
of Dr. Jack Strader, that “his cardiovascular issues, combined with 
his age and emotional makeup, create a constitutionally unaccept-
able risk of pain that will result in a violation of the Eighth 
Amendment if he is executed under the [midazolam] protocol.” 
Id., at 151a. Echoing its rationale with respect to Arthur's facial 
challenge, the District Court found that Arthur failed to prove 
the existence of a feasible, readily available alternative. 

The court then turned to the question it had avoided in the 
facial challenge: whether Alabama's lethal-injection protocol cre-
ated a risk of serious illness or needless suffering. But because 
the District Court considered the question as part of Arthur's as-
applied challenge, it focused on the protocol as applied to Arthur's 
personal physical condition. The court rejected Dr. Strader's 
opinion that the dose of midazolam required by Alabama's protocol 
“ ̀ will likely induce a rapid and dangerous reduction in blood pres-
sure more quickly than it results in sedation,' ” and that during 
this time gap, Arthur—whom he believed to suffer from heart 
disease—would suffer a painful heart attack. Id., at 169a. Be-
cause Dr. Strader's experience was limited to clinical doses of 
midazolam, which typically range from 2 to 5 mg, the court con-
cluded that he had no basis to extrapolate his experience to non-
clinical, lethal doses, such as the 500-mg bolus required by Ala-
bama's lethal-injection protocol. Id., at 177a. 
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The District Court expressly refused to consider the expert 
opinions that Arthur proffered as part of his facial challenge, 
noting that they “are untested in court, due to Arthur's inability 
to provide a[n alternative] remedy in his facial, and now as-
applied, challenges.” Id., at 167a, n. 16. 

The District Court therefore concluded that Arthur failed to 
meet the Glossip standard and entered judgment in favor of the 
State. App. to Pet. for Cert. 238a. 

C 

The Eleventh Circuit affrmed. In a 111-page slip opinion is-
sued the day before Arthur's scheduled execution, the court frst 
found that “Arthur never showed Alabama's current lethal injec-
tion protocol, per se or as applied to him, violates the Constitu-
tion.” 840 F. 3d, at 1315. The court based this fnding on Ar-
thur's failure to “satisfy the frst [Glossip] prong as to midazolam” 
as part of his as-applied challenge, ibid., and the fact that this 
Court “upheld the midazolam-based execution protocol” in 
Glossip, 840 F. 3d, at 1315. Like the District Court, the Eleventh 
Circuit never considered the evidence Arthur introduced in sup-
port of his facial challenge to the protocol. Then, “[a]s an alterna-
tive and independent ground,” ibid., the Court of Appeals found 
that the fring squad is not an available alternative because that 
method is “beyond [the Department of Corrections'] statutory au-
thority,” id., at 1320. Finally, and as yet another independent 
ground for denying relief, the Court held Arthur's motion regard-
ing the fring squad barred by the doctrine of laches. Ibid., n. 35. 
According to the Eleventh Circuit, the “known and available” 
alternative requirement was made clear in Baze—not Glossip— 
and because Arthur failed to amend his complaint in 2008 when 
Baze was decided, his claim was barred by laches. 

On the day of his scheduled execution, Arthur fled a petition 
for certiorari and an application to stay his execution. The Court 
granted the stay, ante, p. 977, but now denies certiorari. 

III 

A 

The decision below permits a State, by statute, to bar a death-
row inmate from vindicating a right guaranteed by the Eighth 
Amendment. Under this view, even if a prisoner can prove that 
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the State plans to kill him in an intolerably cruel manner, and 
even if he can prove that there is a feasible alternative, all a State 
has to do to execute him through an unconstitutional method is 
pass a statute declining to authorize any alternative method. 
This cannot be right. 

To begin with, it contradicts the very decisions it purports to 
follow—Baze and Glossip. Glossip based its “known and avail-
able alternative” requirement on the plurality opinion in Baze. 
Baze, in turn, states that “[t]o qualify, the alternative procedure 
must be feasible, readily implemented, and in fact signifcantly 
reduce a substantial risk of severe pain.” 553 U. S., at 52 (plural-
ity opinion). The Court did not mention—or even imply—that a 
State must authorize the alternative by statute. To the contrary, 
Baze held that “[i]f a State refuses to adopt such an alternative 
in the face of these documented advantages,” its “refusal to 
change its method can be viewed as `cruel and unusual' under 
the Eighth Amendment.” Ibid. (emphasis added). The decision 
below turns this language on its head, holding that if the State 
refuses to adopt the alternative legislatively, the inquiry ends. 
That is an alarming misreading of Baze. 

Even more troubling, by conditioning federal constitutional 
rights on the operation of state statutes, the decision below con-
travenes basic constitutional principles. The Constitution is the 
“supreme law of the land”—irrespective of contrary state laws. 
Art. VI, cl. 2. And for more than two centuries it has been 
axiomatic that this Court—not state courts or legislatures—is the 
fnal arbiter of the Federal Constitution. See Marbury v. Madi-
son, 1 Cranch 137, 177 (1803). Acting within our exclusive “prov-
ince and duty” to “say what the law is,” ibid., we have interpreted 
the Eighth Amendment to entitle prisoners to relief when they 
succeed in proving that a State's chosen method of execution 
poses a substantial risk of severe pain and that a constitutional 
alternative is “known and available,” Glossip, 576 U. S., at 878– 
881. The States have no power to override this constitutional 
guarantee. While States are free to defne and punish crimes, 
“state laws respecting crimes, punishments, and criminal proce-
dure are . . . subject to the overriding provisions of the United 
States Constitution.” Payne v. Tennessee, 501 U. S. 808, 824 
(1991). 

Equally untenable are the differing interpretations of the 
Eighth Amendment that would result from the Eleventh Circuit's 
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rule. Under the Eleventh Circuit's view, whether an inmate who 
will die in an intolerably cruel manner can obtain relief under 
Glossip depends not on the Constitution but on vagaries of state 
law. The outcome of this case, for instance, would turn on 
whether Arthur had been sentenced in Oklahoma, where state 
law expressly permits the fring squad, see Okla. Stat., Tit. 22, 
§ 1014 (Supp. 2016), rather than in Alabama, which—according to 
the Eleventh Circuit 3—does not, see Ala. Code § 15–18–82.1. But 
since the very beginning of our Nation, we have emphasized the 
“necessity of uniformity” in constitutional interpretation 
“throughout the whole United States, upon all subjects within the 
purview of the constitution.” Martin v. Hunter's Lessee, 1 
Wheat. 304, 347–348 (1816) (emphasis deleted). Nowhere is the 
need for uniformity more pressing than the rules governing 
States' imposition of death. 

B 

The Eleventh Circuit's alternative holdings are unavailing. 
First, the court erroneously concluded that Arthur failed to 

carry his burden on the frst Glossip requirement—proving that 
Alabama's midazolam-centered protocol poses a substantial risk of 
severe pain. The court used the District Court's fnding that 
Arthur failed to meet this prong with respect to his as-applied 
challenge to hold that Arthur's facial challenge likewise failed. 
But it is undisputed that Arthur put forth “impressive” evidence 
to support his facial challenge that neither the District Court 
nor the Court of Appeals considered. This evidence included the 
expert testimony of Dr. Alan Kaye, chairman of the Department 

3 I question the Eleventh Circuit's conclusion that the statute does not 
authorize the fring squad as an available means of execution. In my view, 
the Alabama statute unambiguously reads as a codifcation of Glossip. If 
either of the specifed methods—lethal injection or electrocution—is declared 
unconstitutional, the statute authorizes the State to execute prisoners 
by “any constitutional method of execution.” Ala. Code § 15–18–82.1(c) 
(2016) (emphasis added). The state statute thus permits exactly what the 
Court required in Glossip—if a condemned prisoner can prove that the 
lethal-injection protocol presents an unconstitutional risk of needless suffer-
ing, he may propose an alternative, constitutional means of execution, which 
may include the fring squad. Even assuming, however, that the Eleventh 
Circuit properly interpreted Alabama's statute, the question remains 
whether States may legislatively determine what the Eighth Amendment 
requires or prohibits. That question is worthy of our review. 
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of Anesthesiology at Louisiana State University's Health Sciences 
Center, who found the dose of midazolam prescribed in Alabama's 
protocol insuffcient to “cure . . . the fundamental unsuitability 
of midazolam as the frst drug in [Alabama's lethal-injection] pro-
tocol.” App. to Pet. for Cert. 302a (emphasis added). Dr. Kaye 
concluded that “the chemical properties of midazolam limit its 
ability to depress electrical activity in the brain. The lack of 
another chemical property—analgesia—renders midazolam incapa-
ble of maintaining even that limited level of depressed electrical 
activity under the undiminished pain of the second and third le-
thal injection drugs.” Id., at 311a. 

The court next read Glossip as categorically “uph[olding] the 
midazolam-based execution protocol.” 840 F. 3d, at 1315. 
Glossip did no such thing. The majority opinion in Glossip con-
cluded that, based on the facts presented in that case, “[t]he Dis-
trict Court did not commit clear error when it found that midazo-
lam is highly likely to render a person unable to feel pain during 
an execution.” 576 U. S., at 881. The opinion made no determi-
nation whether midazolam-centered lethal injection represents a 
constitutional method of execution. 

Finally, the court's laches fnding faults Arthur for failing to 
act immediately after Baze, which, according to the panel, “made 
clear in 2008 . . . that a petitioner-inmate had the burden to show 
that a proffered alternative was `feasible, readily implemented, 
and in fact signifcantly reduce[d] a substantial risk of severe 
pain.' ” 840 F. 3d, at 1320, n. 35 (quoting Baze, 553 U. S., at 41). 
But the District Court in this case—not to mention at least four 
Justices of this Court, see Glossip, 576 U. S., at 970–973 (Soto-
mayor, J., dissenting)—did not read Baze as requiring an alterna-
tive. See Record in Arthur v. Myers, No. 2:11–cv–438 (MD Ala.), 
Doc. 195, p. 11 (“[T]he court does not accept the State's argument 
that [a known and available alternative method of execution] is a 
specifc pleading requirement set forth by Baze that must be prop-
erly alleged before a case can survive a motion to dismiss”). Ar-
thur fled a statement within 14 days of our decision in Glossip 
informing the District Court of his belief that our decision would 
impact his case, see id., Doc. 245, and moved to amend his com-
plaint a few weeks later, see id., Doc. 256. 

In sum, the Eleventh Circuit's opinion rests on quicksand foun-
dations and fouts the Constitution, as well as the Court's deci-
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sions in Baze and Glossip. These errors alone counsel in favor 
of certiorari. 

IV 
The decision below is all the more troubling because it would 

put an end to an ongoing national conversation—between the leg-
islatures and the courts—around the methods of execution the 
Constitution tolerates. The meaning of the Eighth Amendment's 
prohibition on cruel and unusual punishments “is determined not 
by the standards that prevailed when the Eighth Amendment was 
adopted in 1791” but instead derives from “ ̀ the evolving stand-
ards of decency that mark the progress of a maturing society.' ” 
Kennedy v. Louisiana, 554 U. S. 407, 419 (2008) (quoting Trop 
v. Dulles, 356 U. S. 86, 101 (1958) (plurality opinion)). Evolving 
standards have yielded a familiar cycle: States develop a method 
of execution, which is generally accepted for a time. Science then 
reveals that—unknown to the previous generation—the States' 
chosen method of execution causes unconstitutional levels of suf-
fering. A new method of execution is devised, and the dialogue 
continues. The Eighth Amendment requires this conversation. 
States should not be permitted to silence it by statute. 

A 
From the time of the founding until the early 20th century, 

hanging was the preferred practice. Gardner, Executions and 
Indignities—An Eighth Amendment Assessment of Methods of 
Inficting Capital Punishment, 39 Ohio St. L. J. 96, 119 (1978). 
After several grotesque failures at the gallows—including slow 
asphyxiation and violent decapitation—revealed the “crude and 
imprecise” nature of the practice, Campbell v. Wood, 511 U. S. 
1119, 1122 (1994) (Blackmun, J., dissenting from denial of certio-
rari), States sought to execute condemned prisoners “ ̀ in a less 
barbarous manner' ” and settled on electrocution. See In re Kemm-
ler, 136 U. S. 436, 444 (1890). 

New York carried out the world's frst electrocution in ghastly 
fashion,4 leading the New York Times to declare it “a disgrace to 

4 New York executed William Kemmler on August 6, 1890. According to 
the New York Times, “[p]robably no convicted murderer of modern times 
has been made to suffer as Kemmler suffered.” Far Worse Than Hanging, 
N. Y. Times, Aug. 7, 1890, p. 1. Witnesses recounted the execution: 

“After the frst convulsion there was not the slightest movement of Kemm-
ler's body. . . . Then the eyes that had been momentarily turned from Kemm-
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civilization.” See Far Worse Than Hanging, N. Y. Times, Aug. 
7, 1890, p. 1. Electrocution nonetheless remained the dominant 
mode of execution for more than a century, until the specter of 
charred and grossly disfgured bodies proved too much for the 
public, and the courts, to bear.5 See, e. g., Dawson v. State, 274 
Ga. 327, 335, 554 S. E. 2d 137, 144 (2001) (“[W]e hold that death 
by electrocution, with its specter of excruciating pain and its 
certainty of cooked brains and blistered bodies, violates the prohi-
bition against cruel and unusual punishment”). 

The States then tried lethal gas. Although the gas chamber 
was initially believed to produce relatively painless death, it ulti-
mately became clear that it exacted “exquisitely painful” sensa-
tions of “anxiety, panic, [and] terror,” leading courts to declare it 
unconstitutional. See, e. g., Fierro v. Gomez, 77 F. 3d 301, 308 
(CA9 1996) (internal quotation marks omitted).6 

ler's body returned to it and gazed with horror on what they saw. The men 
rose from their chairs impulsively and groaned at the agony they felt. 
`Great God! [H]e is alive!' someone said[.] `Turn on the current,' said 
another . . . . 

“Again came that click as before, and again the body of the unconscious 
wretch in the chair became as rigid as one of bronze. It was awful, and the 
witnesses were so horrifed by the ghastly sight that they could not take 
their eyes off it. The dynamo did not seem to run smoothly. The current 
could be heard sharply snapping. Blood began to appear on the face of the 
wretch in the chair. It stood on the face like sweat. . . . 

“An awful odor began to permeate the death chamber, and then, as though 
to cap the climax of this fearful sight, it was seen that the hair under and 
around the electrode on the head and the fesh under and around the elec-
trode at the base of the spine was singeing. The stench was unbearable.” 
Ibid. (paragraph break omitted). 

5 After a particularly gruesome electrocution in Florida, this Court 
granted certiorari on the question whether electrocution creates a constitu-
tionally unacceptable risk of physical suffering in violation of the Eighth 
Amendment, see Bryan v. Moore, 528 U. S. 960 (1999), but later dismissed 
the writ as improvidently granted in light of an amendment to the State's 
execution statute that permitted prisoners to choose lethal injection rather 
than electrocution, see Bryan v. Moore, 528 U. S. 1133 (2000). See also Fla. 
Stat. Ann. § 922.10 (West 2001). 

6 This Court granted certiorari in Fierro, vacated the judgment, and re-
manded for consideration in light of the California Legislature's adoption of 
lethal injection as the State's primary method of execution. See Gomez v. 
Fierro, 519 U. S. 918 (1996). 
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Finally, States turned to a “more humane and palatable” 
method of execution: lethal injection. Denno, 63 Ohio St. L. J., 
at 92. Texas performed the frst lethal injection in 1982 and, 
impressed with the apparent ease of the process, other States 
quickly followed suit. S. Banner, The Death Penalty: An Ameri-
can History 297 (2002). One prison chaplain marveled: “ ̀ It's ex-
tremely sanitary. . . . The guy just goes to sleep. That's all there 
is to it.' ” Ibid. What cruel irony that the method that appears 
most humane may turn out to be our most cruel experiment yet. 

B 

Science and experience are now revealing that, at least with 
respect to midazolam-centered protocols, prisoners executed by 
lethal injection are suffering horrifying deaths beneath a “medi-
cally sterile aura of peace.” Denno, supra, at 66. Even if we 
sweep aside the scientifc evidence, we should not blind ourselves 
to the mounting frsthand evidence that midazolam is simply un-
able to render prisoners insensate to the pain of execution. The 
examples abound. 

After Ohio administered midazolam during the execution of 
Dennis McGuire in January 2014, he “strained against the re-
straints around his body, and . . . repeatedly gasped for air, mak-
ing snorting and choking sounds for about 10 minutes.” Johnson, 
Inmate's Death Called `Horrifc', Columbus Dispatch, Jan. 17, 
2014, pp. A1, A10. 

The scene was much the same during Oklahoma's execution of 
Clayton Lockett in April 2014. After executioners administered 
midazolam and declared him unconscious, Lockett began to writhe 
against his restraints, saying, “[t]his s*** is f***ing with my 
mind,” “something is wrong,” and “[t]he drugs aren't working.” 
Glossip, 576 U. S., at 951 (Sotomayor, J., dissenting). 

When Arizona executed Joseph Rudolph Wood in July 2014 
using a midazolam-based protocol, he “gulped like a fsh on land.” 
Kiefer, Botched Execution, Arizona Republic, July 24, 2014, 
pp. A1, A9. A witness reported more than 640 gasps as Wood 
convulsed on the gurney for more than an hour and a half before 
being declared dead. Ibid. 

Finally, and just over a month after this Court stayed Thomas 
Arthur's execution, Alabama executed Ronald Bert Smith. Fol-
lowing the dose of midazolam, Smith “clenched his fst” and was 
“apparently struggling for breath as he heaved and coughed for 
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about 13 minutes.” Berman & Barnes, Alabama Inmate Was 
Heaving, Coughing During Lethal-Injection Execution, Washing-
ton Post, Dec. 10, 2016, p. A3. 

It may well be that as originally designed, lethal injection can 
be carried out in a humane fashion that comports with the Eighth 
Amendment. But our lived experience belies any suggestion that 
midazolam reliably renders prisoners entirely unconscious to the 
searing pain of the latter two drugs. These accounts are espe-
cially terrifying considering that each of these men received doses 
of powerful paralytic agents, which likely masked the full extent 
of their pain. Like a hangman's poorly tied noose or a malfunc-
tioning electric chair, midazolam might render our latest method 
of execution too much for our conscience—and the Constitution— 
to bear. 

C 
As an alternative to death by midazolam, Thomas Arthur has 

proposed death by fring squad. Some might fnd this choice re-
gressive, but the available evidence suggests “that a competently 
performed shooting may cause nearly instant death.” Denno, Is 
Electrocution an Unconstitutional Method of Execution? The 
Engineering of Death Over the Century, 35 Wm. & Mary L. Rev. 
551, 688 (1994). In addition to being near instant, death by shoot-
ing may also be comparatively painless. See Banner, supra, at 
203. And historically, the fring squad has yielded signifcantly 
fewer botched executions. See A. Sarat, Gruesome Spectacles: 
Botched Executions and America's Death Penalty, App. A, p. 177 
(2014) (calculating that while 7.12% of the 1,054 executions by 
lethal injection between 1900 and 2010 were “botched,” none of 
the 34 executions by fring squad had been). 

Chief Justice Warren famously wrote that “[t]he basic concept 
underlying the Eighth Amendment is nothing less than the dig-
nity of man.” Trop, 356 U. S., at 100 (plurality opinion). States 
have designed lethal-injection protocols with a view toward pro-
tecting their own dignity, but they should not be permitted to 
shield the true horror of executions from offcial and public view. 
Condemned prisoners, like Arthur, might fnd more dignity in an 
instantaneous death rather than prolonged torture on a medical 
gurney. 

To be clear, this is not a matter of permitting inmates to choose 
the manner of death that best suits their desires. It is a matter 
of permitting a death-row inmate to make the showing Glossip 
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requires in order to prove that the Constitution demands some-
thing less cruel and less unusual than what the State has offered. 
Having met the challenge set forth in Glossip, Arthur deserves 
the opportunity to have his claim fairly reviewed in court. The 
Eleventh Circuit denied him this opportunity, and in doing so, 
thwarted the Court's decision in Glossip, as well as basic constitu-
tional principles. 

* * * 
Twice in recent years, this Court has observed that it “has 

never invalidated a State's chosen procedure for carrying out a 
sentence of death as the infiction of cruel and unusual punish-
ment.” Baze, 553 U. S., at 48 (plurality opinion); Glossip, 576 
U. S., at 869 (same). In Glossip, the majority opinion remarked 
that the Court “did not retreat” from this nonintervention strat-
egy even after Louisiana strapped a 17-year-old boy to its electric 
chair and, having failed to kill him the frst time, argued for a 
second try—which this Court permitted. Id., at 869. We should 
not be proud of this history. Nor should we rely on it to excuse 
our current inaction. 

I dissent. 

No. 16–686. BNSF Railway Co. v. Noice, as Personal Rep-
resentative for Noice. Sup. Ct. N. M. Motion of Association 
of American Railroads for leave to fle brief as amicus curiae 
granted. Certiorari denied. Reported below: 2016–NMSC–032, 
383 P. 3d 761. 

No. 16–905. E. I. du Pont de Nemours & Co. v. MacDermid 
Printing Solutions, L. L. C. C. A. Fed. Cir. Certiorari 
denied. Justice Alito took no part in the consideration or deci-
sion of this petition. Reported below: 657 Fed. Appx. 1004. 

No. 16–6496. Johnson et al. v. Kelley, Director, Arkan-
sas Department of Correction, et al. Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 2016 Ark. 268, 496 S. W. 3d 346. 

Justice Sotomayor, with whom Justice Breyer joins, 
dissenting. 

I dissent for the reasons set out in Arthur v. Dunn, supra, 
p. 1141 (Sotomayor, J., dissenting from denial of certiorari). 

No. 16–7437. Sanchez-Rosado v. United States. C. A. 1st 
Cir. Certiorari denied. Justice Kagan took no part in the con-
sideration or decision of this petition. 
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No. 16–7492. Rudzavice v. United States District Court 
for the Northern District of Texas. C. A. 5th Cir. Certio-
rari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 16–7591. Akers v. United States. C. A. 10th Cir. Cer-
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 669 Fed. Appx. 959. 

Rehearing Denied 
No. 15–9313. Calkins v. United States, ante, p. 986; 
No. 15–9671. Moore v. Florida, ante, p. 852; 
No. 15–9894. Haggerty v. Court of Common Pleas of 

Pennsylvania, Indiana County, ante, p. 864; 
No. 16–196. Ellsworth v. Ramos, Warden, et al., ante, 

p. 933; 
No. 16–363. Ghogomu v. Delta Airlines Global Services, 

LLC, et al., ante, p. 999; 
No. 16–421. Martin v. Bravenec et al., ante, p. 1020; 
No. 16–453. Kupersmit v. Commissioner of Internal Rev-

enue, ante, p. 1031; 
No. 16–622. Paunescu et ux. v. Eckert et al., ante, 

p. 1054; 
No. 16–717. Patel v. Georgia Department of Behavior 

Health, ante, p. 1056; 
No. 16–5099. Adkins v. Jochem et al., ante, p. 989; 
No. 16–5257. Felton v. Massachusetts, ante, p. 890; 
No. 16–5337. Randolph et ux. v. Solutia, Inc., ante, p. 1032; 
No. 16–5473. Hall v. United States, ante, p. 901; 
No. 16–5475. Gomillion v. Georgia, ante, p. 921; 
No. 16–5580. Broom v. Ohio, ante, p. 1038; 
No. 16–5588. Oluigbo-Bernards v. United States, ante, 

p. 904; 
No. 16–5653. Stone v. Reyes et al., ante, p. 1021; 
No. 16–5823. Dobbs v. Florida, ante, p. 966; 
No. 16–5829. Thornberg v. State Farm Fire & Casualty 

Co. et al., ante, p. 1002; 
No. 16–5849. Stockwell v. Key, Superintendent, Airway 

Heights Corrections Center, ante, p. 967; 
No. 16–5915. Legate v. Collier, Executive Director, 

Texas Department of Criminal Justice, ante, p. 990; 
No. 16–5926. Van Buren v. California, ante, p. 990; 



ORDERS 1157 

580 U. S. February 21, 27, 2017 

No. 16–6030. Conner v. Texas, ante, p. 1004; 
No. 16–6068. Hanson-Hodge v. Colvin, Acting Commis-

sioner of Social Security, ante, p. 1004; 
No. 16–6086. Remenar v. Employment Department et al., 

ante, p. 1005; 
No. 16–6173. Mayer v. Beemer, Attorney General of 

Pennsylvania, ante, p. 974; 
No. 16–6240. Durham v. SUNY Rockland Community Col-

lege et al., ante, p. 1023; 
No. 16–6248. Selden v. Florida et al., ante, p. 1023; 
No. 16–6282. Wright v. Circuit Court of Mississippi, 

Hinds County, ante, p. 1024; 
No. 16–6305. Smith v. Virginia, ante, p. 1008; 
No. 16–6318. Seibert v. Crickmar, Warden, ante, p. 1032; 
No. 16–6327. Davison v. United States, ante, p. 992; 
No. 16–6363. Britford v. Alabama, ante, p. 1009; 
No. 16–6373. Sandlain v. United States, ante, p. 1009; 
No. 16–6402. Hamilton v. Davila, ante, p. 1010; 
No. 16–6488. Mayes v. United States, ante, p. 1011; 
No. 16–6529. Longariello v. Aura at Midtown/Alliance 

Residential, LLC, ante, p. 1062; 
No. 16–6660. Hicklin v. Steele, Warden, ante, p. 1066; 
No. 16–6698. Clay v. McDonald, Secretary of Veterans 

Affairs, ante, p. 1068; 
No. 16–6824. Fisher v. City of Ironton, Ohio, ante, p. 1074; 
No. 16–6921. Remenar v. Scarp, Attorney Admission 

Clerk, United States District Court for the Western Dis-
trict of Washington, ante, p. 1094; and 

No. 16–7328. Andrews v. Indirect Purchaser Class, ante, 
p. 1104. Petitions for rehearing denied. 

No. 16–431. Walsh v. George et al., ante, p. 1036. Petition 
for rehearing denied. Justice Kagan took no part in the consid-
eration or decision of this petition. 

February 27, 2017 

Affrmed on Appeal 

No. 16–743. Independence Institute v. Federal Elec-
tion Commission. Affrmed on appeal from D. C. D. C. Re-
ported below: 216 F. Supp. 3d 176. 
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Miscellaneous Orders 

No. 16M87. Sepulveda Medina v. Oriental Bank & Trust, 
Hato Rey Branch. Motion to direct the Clerk to fle petition 
for writ of certiorari out of time denied. 

No. 137, Orig. Montana v. Wyoming et al. Motion of the 
Special Master for allowance of fees and disbursements granted, 
and the Special Master is awarded a total of $162,815.08 for the 
period May 1, 2014, through December 31, 2016, to be paid equally 
by Montana and Wyoming. Justice Kagan took no part in the 
consideration or decision of this motion. [For earlier decision 
herein, see, e. g., 577 U. S. 423.] 

No. 16–341. TC Heartland LLC v. Kraft Foods Group 
Brands LLC. C. A. Fed. Cir. [Certiorari granted, ante, 
p. 1039.] Motion of petitioner to fle joint appendix under seal 
with redacted copies for the public record granted. 

No. 16–668. Magee v. Coca-Cola Refreshments USA, Inc. 
C. A. 5th Cir. The Acting Solicitor General is invited to fle a 
brief in this case expressing the views of the United States. 

No. 16–6219. Davila v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. [Certiorari granted, ante, p. 1090.] Motion 
of petitioner for appointment of counsel granted, and Seth 
Kretzer, Esq., of Houston, Tex., is appointed to serve as counsel 
for petitioner in this case. 

No. 16–7372. In re Noble. Motion of petitioner for leave to 
proceed in forma pauperis denied. Petitioner is allowed until 
March 20, 2017, within which to pay the docketing fee required 
by Rule 38(a) and to submit a petition in compliance with Rule 
33.1 of the Rules of this Court. Justice Alito took no part in 
the consideration or decision of this motion. 

No. 16–7592. White et ux. v. Attorney Grievance Com-
mission of Michigan. Sup. Ct. Mich. Motion of petitioners for 
leave to proceed in forma pauperis denied. Petitioners are al-
lowed until March 20, 2017, within which to pay the docketing 
fee required by Rule 38(a) and to submit a petition in compliance 
with Rule 33.1 of the Rules of this Court. 

No. 16–7807. In re Hills; and 
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No. 16–7854. In re Brice. Petitions for writs of habeas cor-
pus denied. 

No. 16–908. In re Bundy. Petition for writ of mandamus 
denied. 

Certiorari Granted 

No. 16–460. Artis v. District of Columbia. Ct. App. D. C. 
Certiorari granted. Reported below: 135 A. 3d 334. 

No. 16–658. Hamer v. Neighborhood Housing Services of 
Chicago et al. C. A. 7th Cir. Certiorari granted. Reported 
below: 835 F. 3d 761. 

No. 16–6855. Wilson v. Sellers, Warden. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Adam K. Mortara, Esq., of Chi-
cago, Ill., is invited to brief and argue as amicus curiae in support 
of judgment below. Reported below: 834 F. 3d 1227. 

Certiorari Denied 

No. 15–1193. Johnson v. Carpenter, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 15–9092. Walker v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied. 

No. 15–9638. Sheppard v. Robinson, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 807 F. 3d 815. 

No. 16–144. Abdur’Rahman v. Westbrooks, Warden. 
C. A. 6th Cir. Certiorari denied. Reported below: 805 F. 3d 710. 

No. 16–548. Belmora LLC et al. v. Bayer Consumer Care 
AG et al. C. A. 4th Cir. Certiorari denied. Reported below: 
819 F. 3d 697. 

No. 16–753. Jarvis et al. v. Cuomo, Governor of New 
York, et al. C. A. 2d Cir. Certiorari denied. Reported below: 
660 Fed. Appx. 72. 

No. 16–791. A. S. v. Padilla, Judge, Superior Court of 
Arizona, Maricopa County, et al. Ct. App. Ariz. Certiorari 
denied. Reported below: 239 Ariz. 314, 371 P. 3d 642. 
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No. 16–792. Adamski v. Adamska. Sup. Ct. Nev. Certiorari 
denied. Reported below: 132 Nev. 937. 

No. 16–793. Rouse v. II–VI Inc. et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 658 Fed. Appx. 21. 

No. 16–797. Terry et al. v. Newell et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 257. 

No. 16–798. Alumni Association of New Jersey Institute 
of Technology v. New Jersey Institute of Technology. 
Super. Ct. N. J., App. Div. Certiorari denied. 

No. 16–799. Alto et al. v. Haugrud, Acting Secretary of 
the Interior, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 661 Fed. Appx. 502. 

No. 16–807. Sodomsky v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 137 A. 3d 620. 

No. 16–815. Muhammad v. Muhammad et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 654 Fed. Appx. 455. 

No. 16–820. Meyer v. McKinley et al. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 655 Fed. Appx. 522. 

No. 16–821. O’Donnell et al. v. City of Cleveland, Ohio, 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 838 
F. 3d 718. 

No. 16–823. Bednarz v. Wells Fargo Bank, N. A. App. 
Ct. Ill., 1st Dist. Certiorari denied. Reported below: 2016 IL 
App (1st) 152738, 53 N. E. 3d 1079. 

No. 16–824. Angiuoni v. Town of Billerica, Massachu-
setts, et al. C. A. 1st Cir. Certiorari denied. Reported 
below: 838 F. 3d 34. 

No. 16–826. Pickens v. Gannett Co., Inc., et al. Sup. Ct. 
Fla. Certiorari denied. 

No. 16–852. Krzysiak v. Sessions, Attorney General. 
C. A. 2d Cir. Certiorari denied. Reported below: 667 Fed. 
Appx. 324. 

No. 16–869. Robinson v. Robinson. Ct. App. Utah. Certio-
rari denied. Reported below: 2016 UT App 32, 368 P. 3d 147. 



ORDERS 1161 

580 U. S. February 27, 2017 

No. 16–897. Jones v. Michigan. Ct. App. Mich. Certiorari 
denied. 

No. 16–900. Stevenson v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 834 F. 3d 80 and 660 Fed. 
Appx. 4. 

No. 16–913. Wi-LAN USA, Inc., et al. v. Apple Inc. C. A. 
Fed. Cir. Certiorari denied. Reported below: 830 F. 3d 1374. 

No. 16–914. Woodman’s Food Market, Inc. v. Clorox Co. 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 833 
F. 3d 743. 

No. 16–918. Colburn, aka Culburn v. Mississippi. Sup. 
Ct. Miss. Certiorari denied. Reported below: 201 So. 3d 462. 

No. 16–935. Gillenwater v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 844. 

No. 16–5046. Cotonuts v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 633 Fed. Appx. 501. 

No. 16–5307. Norman v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 817 
F. 3d 226. 

No. 16–5507. Moses v. Thomas, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 815 F. 3d 163. 

No. 16–6014. Cash v. Pennsylvania. Sup. Ct. Pa. Certio-
rari denied. Reported below: 635 Pa. 451, 137 A. 3d 1262. 

No. 16–6076. Carrasquillo-Penaloza v. United States. 
C. A. 1st Cir. Certiorari denied. Reported below: 826 F. 3d 590. 

No. 16–6115. Jimenez v. Jones, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 16–6224. Vennes v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–6580. Pugh v. Montgomery County Board of Edu-
cation. C. A. 4th Cir. Certiorari denied. Reported below: 667 
Fed. Appx. 398. 
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No. 16–6676. A. C. S. v. Florida Board of Bar Examiners. 
Sup. Ct. Fla. Certiorari denied. 

No. 16–6939. Norris v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 826 
F. 3d 821. 

No. 16–6982. Gates v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. Reported below: 660 Fed. 
Appx. 270. 

No. 16–7311. Jenkins v. Kentucky. Sup. Ct. Ky. Certiorari 
denied. Reported below: 496 S. W. 3d 435. 

No. 16–7319. Dudden v. New York. App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 138 
App. Div. 3d 1452, 30 N. Y. S. 3d 448. 

No. 16–7321. Mann v. Ryan, Director, Arizona Depart-
ment of Corrections. C. A. 9th Cir. Certiorari denied. 

No. 16–7323. Shallowhorn v. Madden, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–7324. Smith v. HSBC Bank et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 224. 

No. 16–7335. Balderas v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 517 S. W. 3d 756. 

No. 16–7336. Brooks v. Campbell, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7342. LaBlanche v. Iovate Health Sciences USA, 
Inc., et al. C. A. 5th Cir. Certiorari denied. 

No. 16–7343. May v. Allen et al. Ct. App. Ind. Certiorari 
denied. Reported below: 57 N. E. 3d 900. 

No. 16–7344. Morrow v. Pash, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 16–7345. Mims v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 200 So. 3d 73. 
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No. 16–7349. Mbugua v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. 

No. 16–7350. Mikhaeil v. Santos et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 646 Fed. Appx. 158. 

No. 16–7354. Phillippi v. Ducart, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7359. Medford v. Tarrant County, Texas, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 670 Fed. 
Appx. 253. 

No. 16–7363. Antic v. Bank of America, N. A. App. Ct. 
Ill., 1st Dist. Certiorari denied. Reported below: 2016 IL App 
(1st) 130160–UB. 

No. 16–7364. Lightfoot v. Xanodyne Pharmaceuticals, 
Inc. C. A. 6th Cir. Certiorari denied. 

No. 16–7367. Uruk v. California. App. Div., Super. Ct. Cal., 
County of Santa Barbara. Certiorari denied. 

No. 16–7370. Knight v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 202 So. 3d 439. 

No. 16–7371. Manning v. Patton, Director, Oklahoma De-
partment of Corrections. C. A. 10th Cir. Certiorari denied. 
Reported below: 639 Fed. Appx. 544. 

No. 16–7376. Puleo v. Arizona. Ct. App. Ariz. Certiorari 
denied. 

No. 16–7378. Stovall v. Chaptelain, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 660 Fed. Appx. 
674. 

No. 16–7380. Pugh v. Gehunski et al. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–7381. Turner v. Bigelow, Presiding Justice, 
Court of Appeals of California, Second Appellate Dis-
trict, et al. C. A. 9th Cir. Certiorari denied. 

No. 16–7382. Warner v. Hernandez, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 669 Fed. Appx. 137. 
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No. 16–7429. Gordon v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 633 Fed. 
Appx. 397. 

No. 16–7459. Clutchette v. Montgomery, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 16–7463. Heath v. Jones et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 667 Fed. Appx. 266. 

No. 16–7476. Washington v. Soto, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7487. Priore v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. 

No. 16–7495. Young v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 16–7524. Jensen v. California. Sup. Ct. Cal. Certio-
rari denied. 

No. 16–7548. Parnell v. Nebraska. Sup. Ct. Neb. Certio-
rari denied. Reported below: 294 Neb. 551, 883 N. W. 2d 652. 

No. 16–7554. Burns v. Wells Fargo Bank, N. A. C. A. 5th 
Cir. Certiorari denied. 

No. 16–7569. Washam v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7575. Lewis v. Oddo, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 450. 

No. 16–7578. Thompson v. Brannon, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 16–7607. Mitchell v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–7623. Vasque Valenzuela v. United States. C. A. 
9th Cir. Certiorari denied. 

No. 16–7641. Armstrong v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 831. 
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No. 16–7649. Machorro-Xochicale v. United States. 
C. A. 8th Cir. Certiorari denied. Reported below: 840 F. 3d 545. 

No. 16–7651. Maldonado-Palma v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 839 F. 3d 1244. 

No. 16–7656. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 664 Fed. Appx. 785. 

No. 16–7657. Jones v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 669 Fed. Appx. 636. 

No. 16–7658. Washington v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 16–7663. Moctar v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 117 A. 3d 1043. 

No. 16–7664. Petrosian v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 661 Fed. Appx. 903. 

No. 16–7668. Buzani-Munoz v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 658 Fed. Appx. 752. 

No. 16–7670. Appling v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–7672. DeLuca v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 663 Fed. Appx. 875. 

No. 16–7681. Steibing v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 660 Fed. Appx. 136. 

No. 16–7682. Slusser v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7684. Negbenebor v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 659 Fed. Appx. 946. 

No. 16–7692. Greene v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 16–7694. Grifn v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 663 Fed. Appx. 439. 

No. 16–7695. Antonio Gamez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 670 Fed. Appx. 218. 
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No. 16–7696. Fields v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 16–7697. Lane v. Maye, Warden. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 671 Fed. Appx. 721. 

No. 16–7701. Reid v. United States. C. A. 7th Cir. Certio-
rari denied. 

No. 16–7702. Montiel-Ramirez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 670 Fed. Appx. 299. 

No. 16–7708. Guzman Dominguez v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 664 Fed. Appx. 306. 

No. 16–7720. McCormick v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 85. 

No. 16–7721. Miranda-De La Rosa v. United States. 
C. A. 1st Cir. Certiorari denied. 

No. 16–7726. Ali v. North Carolina. Ct. App. N. C. Cer-
tiorari denied. Reported below: 247 N. C. App. 400, 786 S. E. 
2d 433. 

No. 16–7752. Carlos Meraz v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 663 Fed. Appx. 580. 

No. 16–656. Reed v. Louisiana. Sup. Ct. La. Certiorari de-
nied. Reported below: 2014–1980 (La. 9/7/16), 200 So. 3d 291. 

Justice Breyer, dissenting. 

Marcus Dante Reed was sentenced to death in Caddo Parish, 
Louisiana, a county that in recent history has apparently sen-
tenced more people to death per capita than any other county in 
the United States. See Aviv, Revenge Killing: Race and the 
Death Penalty in a Louisiana Parish, The New Yorker, July 6 & 
13, 2015, p. 34. The arbitrary role that geography plays in the 
imposition of the death penalty, along with the other serious prob-
lems I have previously described, has led me to conclude that the 
Court should consider the basic question of the death penalty's 
constitutionality. See Glossip v. Gross, 576 U. S. 863, 908 (2015) 
(Breyer, J., dissenting). For this reason, I would grant Reed's 
petition for a writ of certiorari. 
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No. 16–910. Board of Pensions of the Evangelical Lu-
theran Church in America, dba Portico Benet Services 
v. Bacon et al. Ct. App. Minn. Motion of Alliance Defending 
Freedom for leave to fle brief as amicus curiae granted. Certio-
rari denied. 

No. 16–7388. Taitt v. Wayne Circuit Court Judge et al. 
Ct. App. Mich. Certiorari denied. Justice Alito took no part 
in the consideration or decision of this petition. 

Rehearing Denied 

No. 15–7828. Wright v. Westbrooks, Warden, 578 U. S. 
926; 

No. 16–511. Kolailat v. McKennett, ante, p. 1084; 
No. 16–532. Aguiar De Souza v. Lynch, Attorney Gen-

eral, ante, p. 1051; 
No. 16–542. Ergur Private Equity Group, LLC v. Catron, 

ante, p. 1051; 
No. 16–6089. White v. Matthews et al., ante, p. 1058; 
No. 16–6174. Martin v. Davis, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 1022; 

No. 16–6193. Haynie v. Holland, Warden, ante, p. 991; 
No. 16–6366. Latimer et al. v. Social Security Adminis-

tration et al., ante, p. 1058; 
No. 16–6527. Maddrey v. Clark, Superintendent, State 

Correctional Institution at Albion, et al., ante, p. 1062; 
No. 16–6575. Staruh v. Torma, Superintendent, State 

Correctional Institution at Cambridge Springs, et al., 
ante, p. 1063; 

No. 16–6615. Valdez-Corral v. United States, ante, p. 1014; 
No. 16–6648. Saunders v. United States, ante, p. 1034; 
No. 16–6659. Goodman v. Pearson, Warden, ante, p. 1066; 
No. 16–6662. Jackson v. City of Memphis, Tennessee, ante, 

p. 1066; 
No. 16–6834. Rogers v. United States, ante, p. 1074; 
No. 16–6871. Woods v. Arizona et al., ante, p. 1076; and 
No. 16–7085. Clemmons v. Lynch, Attorney General, 

et al., ante, p. 1081. Petitions for rehearing denied. 
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Miscellaneous Order 

No. 16–605. Town of Chester, New York v. Laroe Es-
tates, Inc. C. A. 2d Cir. [Certiorari granted, ante, p. 1089.] 
Motion of Nancy Sherman, Executrix, to be added as respondent 
and for leave to participate in oral argument denied. 

March 6, 2017 

Certiorari Granted—Vacated and Remanded. (See No. 16–6316, 
ante, p. 285.) 

Vacated and Remanded After Certiorari Granted 

No. 16–273. Gloucester County School Board v. G. G., by 
His Next Friend and Mother, Grimm. C. A. 4th Cir. [Cer-
tiorari granted, ante, p. 951.] Judgment vacated, and case re-
manded for further consideration in light of the guidance docu-
ment issued by the Department of Education and Department of 
Justice on February 22, 2017. 

Certiorari Dismissed 

No. 16–7404. Modrall v. Frey et al. C. A. D. C. Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. Reported 
below: 672 Fed. Appx. 34. 

No. 16–7803. Lai v. Bell, Warden. C. A. 9th Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. As petitioner 
has repeatedly abused this Court's process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

Miscellaneous Orders 

No. D–2917. In re Disbarment of Broder. Disbarment en-
tered. [For earlier order herein, see 579 U. S. 962.] 

No. D–2919. In re Bronsnick. Warren Jay Bronsnick, of 
Short Hills, N. J., having requested to resign as a member of the 
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Bar of this Court, it is ordered that his name be stricken from 
the roll of attorneys admitted to the practice of law before this 
Court. The rule to show cause, issued on August 8, 2016, [579 
U. S. 963] is discharged. 

No. D–2921. In re Disbarment of Gahwyler. Disbarment 
entered. [For earlier order herein, see 579 U. S. 963.] 

No. D–2922. In re Disbarment of Culbreath. Disbar-
ment entered. [For earlier order herein, see ante, p. 912.] 

No. D–2923. In re Disbarment of Hubbard. Disbarment 
entered. [For earlier order herein, see ante, p. 912.] 

No. D–2925. In re Disbarment of Lambajian. Disbarment 
entered. [For earlier order herein, see ante, p. 912.] 

No. D–2926. In re Disbarment of Lucid. Disbarment en-
tered. [For earlier order herein, see ante, p. 912.] 

No. D–2927. In re Disbarment of Rhoads. Disbarment 
entered. [For earlier order herein, see ante, p. 912.] 

No. D–2928. In re Disbarment of Lerch. Disbarment en-
tered. [For earlier order herein, see ante, p. 912.] 

No. D–2929. In re Disbarment of Caramadre. Disbar-
ment entered. [For earlier order herein, see ante, p. 913.] 

No. D–2930. In re Disbarment of Goldman. Disbarment 
entered. [For earlier order herein, see ante, p. 913.] 

No. D–2931. In re Disbarment of Nachamie. Disbarment 
entered. [For earlier order herein, see ante, p. 913.] 

No. D–2932. In re Disbarment of Vesnaver. Disbarment 
entered. [For earlier order herein, see ante, p. 913.] 

No. D–2933. In re Disbarment of Diggs. Disbarment en-
tered. [For earlier order herein, see ante, p. 913.] 

No. D–2934. In re Disbarment of Fusilier. Disbarment 
entered. [For earlier order herein, see ante, p. 913.] 

No. 16M88. Stevenson v. Hall; and 
No. 16M90. Pilchesky v. Wells Fargo Bank, N. A., et al. 

Motions to direct the Clerk to fle petitions for writs of certiorari 
out of time denied. 
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No. 16M89. Melvin v. Naylor et al. Motion for leave to 
proceed as a veteran denied. 

No. 15–1031. Howell v. Howell. Sup. Ct. Ariz. [Certio-
rari granted, ante, p. 1017.] Motion of the Acting Solicitor Gen-
eral for leave to participate in oral argument as amicus curiae 
and for divided argument granted. 

No. 15–1189. Impression Products, Inc. v. Lexmark Inter-
national, Inc. C. A. Fed. Cir. [Certiorari granted, ante, 
p. 1017.] Motion of the Acting Solicitor General for leave to par-
ticipate in oral argument as amicus curiae and for divided argu-
ment granted in part, and the time is to be divided as follows: 25 
minutes for petitioner, 10 minutes for the Acting Solicitor General, 
and 30 minutes for respondent. 

No. 16–254. Water Splash, Inc. v. Menon. Ct. App. Tex., 
14th Dist. [Certiorari granted, ante, p. 1017.] Motion of peti-
tioner Water Splash, Inc., for divided argument denied. Motion 
of the Acting Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted. 

No. 16–369. County of Los Angeles, California, et al. v. 
Mendez et al. C. A. 9th Cir. [Certiorari granted, ante, 
p. 1017.] Motion of the Acting Solicitor General for leave to par-
ticipate in oral argument as amicus curiae and for divided argu-
ment granted. 

No. 16–5294. McWilliams v. Dunn, Commissioner, Ala-
bama Department of Corrections, et al. C. A. 11th Cir. 
[Certiorari granted, ante, p. 1090.] Motion of petitioner for ap-
pointment of counsel granted, and Stephen B. Bright, Esq., of 
Atlanta, Ga., is appointed to serve as counsel for petitioner in 
this case. 

No. 16–6387. Loomis v. Wisconsin. Sup. Ct. Wis. The Act-
ing Solicitor General is invited to fle a brief in this case express-
ing the views of the United States. 

No. 16–6461. Pianka v. Arizona. Ct. App. Ariz. Motion of 
petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 1028] denied. 

No. 16–6495. Clark v. Department of Education et al. 
C. A. 2d Cir. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [ante, p. 1042] denied. 
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No. 16–6741. Aspelmeier v. Illinois. Sup. Ct. Ill. Motion 
of petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 1043] denied. 

No. 16–6846. Walker v. Berryhill, Acting Commissioner 
of Social Security. C. A. 9th Cir. Motion of petitioner for 
reconsideration of order denying leave to proceed in forma pau-
peris [ante, p. 1046] denied. 

No. 16–7386. Chang v. Delaware. Sup. Ct. Del.; and 
No. 16–7472. Nurriddin v. Bolden, Administrator, Na-

tional Aeronautics and Space Administration. C. A. D. C. 
Cir. Motions of petitioners for leave to proceed in forma pau-
peris denied. Petitioners are allowed until March 27, 2017, 
within which to pay the docketing fees required by Rule 38(a) 
and to submit petitions in compliance with Rule 33.1 of the Rules 
of this Court. 

No. 16–7878. In re Mitchell; and 
No. 16–7886. In re Robinson. Petitions for writs of habeas 

corpus denied. 

No. 16–7391. In re Taylor. Petition for writ of mandamus 
denied. 

Certiorari Denied 

No. 16–508. Viloski v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 814 F. 3d 104. 

No. 16–531. Ameren Services Co., as Agent for Union 
Electric Co., et al. v. Federal Energy Regulatory Com-
mission. C. A. 7th Cir. Certiorari denied. Reported below: 
819 F. 3d 329. 

No. 16–564. Darin v. United States. C. A. 2d Cir. Certio-
rari denied. 

No. 16–692. Indian Institute of Technology, Kharagpur 
v. Farhang et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 655 Fed. Appx. 569. 

No. 16–709. Daniels v. Merit Systems Protection Board. 
C. A. 9th Cir. Certiorari denied. Reported below: 832 F. 3d 
1049. 
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No. 16–725. JEDA Capital-56, LLC v. Village of Potsdam, 
New York. C. A. 2d Cir. Certiorari denied. Reported below: 
661 Fed. Appx. 20. 

No. 16–816. Hamilton v. Murray et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 648 Fed. Appx. 344. 

No. 16–831. Woldeselassie v. American Eagle Airlines, 
Inc., et al. C. A. 2d Cir. Certiorari denied. Reported below: 
647 Fed. Appx. 21. 

No. 16–836. Feldt v. Heritage Homes of Nebraska, Inc. 
C. A. 10th Cir. Certiorari denied. Reported below: 655 Fed. 
Appx. 669. 

No. 16–854. McKinney v. Kelly, Secretary of Homeland 
Security. C. A. 7th Cir. Certiorari denied. Reported below: 
669 Fed. Appx. 314. 

No. 16–862. Regency Heritage Nursing and Rehabilita-
tion Center v. National Labor Relations Board. C. A. 3d 
Cir. Certiorari denied. Reported below: 657 Fed. Appx. 129. 

No. 16–878. McKay v. Federspiel et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 823 F. 3d 862. 

No. 16–885. Brothers, as Independent Executor of the 
Estate of Sullivan, et al. v. Zoss et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 837 F. 3d 513. 

No. 16–890. TDE Petroleum Data Solutions, Inc. v. AKM 
Enterprise, Inc., dba Moblize, Inc. C. A. Fed. Cir. Certio-
rari denied. Reported below: 657 Fed. Appx. 991. 

No. 16–891. Bell et al. v. City of Chicago, Illinois. 
C. A. 7th Cir. Certiorari denied. Reported below: 835 F. 3d 736. 

No. 16–895. Vosse v. City of New York, New York, et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 666 Fed. 
Appx. 11. 

No. 16–899. Myr v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 663 Fed. Appx. 433. 

No. 16–909. M2 Software, Inc. v. M2 Technology, Inc. 
C. A. 5th Cir. Certiorari denied. Reported below: 657 Fed. 
Appx. 318. 
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No. 16–941. Snider v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 16–959. Financial Education Services, Inc. v. Geor-
gia. Ct. App. Ga. Certiorari denied. Reported below: 336 Ga. 
App. 606, 785 S. E. 2d 544. 

No. 16–960. Wu et ux. v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 835 F. 3d 711. 

No. 16–963. Tito v. Mattis, Secretary of Defense. C. A. 
4th Cir. Certiorari denied. Reported below: 668 Fed. Appx. 27. 

No. 16–968. Meidinger v. Commissioner of Internal Rev-
enue. C. A. 11th Cir. Certiorari denied. Reported below: 662 
Fed. Appx. 774. 

No. 16–6313. Peterson v. Klee, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 655 Fed. Appx. 327. 

No. 16–6872. Valdez v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 559. 

No. 16–6953. Howell v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. 

No. 16–6989. Fox v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 650 Fed. Appx. 734. 

No. 16–6995. Willis v. Tennessee. Sup. Ct. Tenn. Certio-
rari denied. Reported below: 496 S. W. 3d 653. 

No. 16–7032. Young v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions Divi-
sion. C. A. 5th Cir. Certiorari denied. Reported below: 835 
F. 3d 520. 

No. 16–7080. Tyree v. Chao, Secretary of Transporta-
tion. C. A. 1st Cir. Certiorari denied. Reported below: 835 
F. 3d 35. 

No. 16–7110. Harrod v. Arizona. Super. Ct. Ariz., County 
of Maricopa. Certiorari denied. 

No. 16–7392. Romero-Luna v. Madden, Warden. C. A. 9th 
Cir. Certiorari denied. 
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No. 16–7394. Smith v. Dickhaut, Superintendent, Souza 
Baranowski Correctional Center. C. A. 1st Cir. Certio-
rari denied. Reported below: 836 F. 3d 97. 

No. 16–7399. Rodriguez v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7400. Taylor v. District of Columbia Department 
of Employment Services et al. Ct. App. D. C. Certiorari 
denied. Reported below: 152 A. 3d 150. 

No. 16–7402. Shepard v. Michigan Department of Health 
and Human Services. Sup. Ct. Mich. Certiorari denied. Re-
ported below: 499 Mich. 915, 877 N. W. 2d 726. 

No. 16–7405. Stouffer v. Royal, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 825 F. 3d 1167. 

No. 16–7408. Steele v. Harrington, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–7411. Clark v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 2016 IL App (1st) 133643–U. 

No. 16–7413. Clark v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 63 Cal. 4th 522, 372 P. 3d 811. 

No. 16–7414. Daker v. Bryson, Commissioner, Georgia De-
partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 820 F. 3d 1278. 

No. 16–7418. Taylor v. United States; and 
No. 16–7624. Collier v. United States. C. A. 11th Cir. 

Certiorari denied. Reported below: 652 Fed. Appx. 902. 

No. 16–7419. Gunches v. Arizona. Sup. Ct. Ariz. Certio-
rari denied. Reported below: 240 Ariz. 198, 377 P. 3d 993. 

No. 16–7424. Anderson v. Kernan, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 16–7431. Hickson v. DelBaiso, Superintendent, 
State Correctional Institution at Mahanoy, et al. C. A. 
3d Cir. Certiorari denied. 
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No. 16–7451. Hill v. Kelley, Director, Arkansas Depart-
ment of Correction, et al. C. A. 8th Cir. Certiorari denied. 

No. 16–7458. Dorr v. Michigan et al. Ct. App. Mich. Cer-
tiorari denied. 

No. 16–7465. Williams v. Burt, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7479. Land v. Mississippi. Ct. App. Miss. Certio-
rari denied. Reported below: 198 So. 3d 388. 

No. 16–7498. Weischman v. Berryhill, Acting Commis-
sioner of Social Security. C. A. 8th Cir. Certiorari denied. 
Reported below: 668 Fed. Appx. 194. 

No. 16–7516. Jimenez v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 196 So. 3d 499. 

No. 16–7525. Jones v. Maryland. Ct. Sp. App. Md. Certio-
rari denied. Reported below: 229 Md. App. 726. 

No. 16–7530. Moat v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 208 So. 3d 709. 

No. 16–7551. Navarette-Duran v. Vannoy, Warden. C. A. 
5th Cir. Certiorari denied. 

No. 16–7552. Canerdy v. Montgomery. Ct. App. Miss. 
Certiorari denied. Reported below: 202 So. 3d 627. 

No. 16–7565. Wanland v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 657 Fed. Appx. 631. 

No. 16–7620. Watts v. Grifn, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 16–7626. Heffernan v. Kelley, Director, Arkansas 
Department of Correction. Sup. Ct. Ark. Certiorari denied. 
Reported below: 2016 Ark. 369, 501 S. W. 3d 372. 

No. 16–7650. Knorr v. Securities and Exchange Commis-
sion. C. A. D. C. Cir. Certiorari denied. Reported below: 672 
Fed. Appx. 5. 

No. 16–7655. Manzano v. Montgomery, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 669 Fed. Appx. 864. 
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No. 16–7660. Decker v. Persson, Superintendent, Coffee 
Creek Correctional Facility. C. A. 9th Cir. Certiorari de-
nied. Reported below: 663 Fed. Appx. 520. 

No. 16–7711. Munoz v. Berryhill, Acting Commissioner 
of Social Security. C. A. 9th Cir. Certiorari denied. Re-
ported below: 651 Fed. Appx. 633. 

No. 16–7718. Redd v. United States. C. A. 9th Cir. Cer-
tiorari denied. 

No. 16–7729. Watkins v. Baum et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 651 Fed. Appx. 652. 

No. 16–7731. Davis v. Walmart Stores East, L. P., et al. 
C. A. 5th Cir. Certiorari denied. 

No. 16–7733. Speight-Bey v. Saad, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 77. 

No. 16–7743. Richardson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 653 Fed. Appx. 209. 

No. 16–7747. Young v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 664 Fed. Appx. 686. 

No. 16–7758. Colton v. United States District Court for 
the District of Minnesota. C. A. 8th Cir. Certiorari denied. 

No. 16–7761. Doe v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 656 Fed. Appx. 384. 

No. 16–7764. Benson v. Taylor, Superintendent, Eastern 
Oregon Correctional Institution. C. A. 9th Cir. Certiorari 
denied. Reported below: 669 Fed. Appx. 929. 

No. 16–7766. Hernandez Olgin v. United States; and 
No. 16–7805. Gonzales v. United States. C. A. 5th Cir. 

Certiorari denied. Reported below: 841 F. 3d 339. 

No. 16–7769. Young v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 663 Fed. Appx. 727. 

No. 16–7772. Martinez Ramirez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 845 F. 3d 578. 
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No. 16–7774. Craig et al. v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 831 F. 3d 1207 and 659 Fed. 
Appx. 908. 

No. 16–7778. Royston v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–7787. Haymer v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 335 Ga. App. XXIII. 

No. 16–7788. Marcantoni v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 668. 

No. 16–7789. Kofalt v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 426. 

No. 16–7793. Javier Estrada v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 16–7795. Bohn v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 658 Fed. Appx. 554. 

No. 16–7799. Moreeld v. Tice, Acting Superintendent, 
State Correctional Institution at Huntingdon, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 16–7808. Carter v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 655 Fed. Appx. 179. 

No. 16–7813. Porcayo-Carbajal v. United States. C. A. 
7th Cir. Certiorari denied. Reported below: 662 Fed. Appx. 468. 

No. 16–7823. Alderman v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 934. 

No. 16–7824. Bain v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 670 Fed. Appx. 211. 

No. 16–7826. Duren v. Home Properties Cove Townhomes, 
LLC, et al. Ct. App. Md. Certiorari denied. 

No. 16–7827. Lockwood v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 840 F. 3d 896. 

No. 16–7828. Martinez-Vega v. United States. C. A. D. C. 
Cir. Certiorari denied. Reported below: 826 F. 3d 514. 
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No. 16–7829. Jackson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 658 Fed. Appx. 832. 

No. 16–7834. Cardona-Vicenty v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 842 F. 3d 766. 

No. 16–7844. Zareck v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 662 Fed. Appx. 110. 

No. 16–7845. Williams v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 426. 

No. 16–122. Leonard v. Texas. Ct. App. Tex., 9th Dist. 
Certiorari denied. 

Statement of Justice Thomas respecting the denial of 
certiorari. 

This petition asks an important question: whether modern civil-
forfeiture statutes can be squared with the Due Process Clause 
and our Nation's history. 

I 

Early in the morning on April 1, 2013, a police offcer stopped 
James Leonard for a traffc infraction along a known drug corri-
dor. During a search of the vehicle, the offcer found a safe in the 
trunk. Leonard and his passenger, Nicosa Kane, gave conficting 
stories about the contents of the safe, with Leonard at one point 
indicating that it belonged to his mother, who is the petitioner 
here. The offcer obtained a search warrant and discovered that 
the safe contained $201,100 and a bill of sale for a Pennsylvania 
home. 

The State initiated civil-forfeiture proceedings against the 
$201,100 on the ground that it was substantially connected to 
criminal activity, namely, narcotics sales. See Tex. Code Crim. 
Proc. Ann., Art. 59.01 (Vernon Cum. Supp. 2016). The trial court 
issued a forfeiture order, and petitioner appealed. Citing the sus-
picious circumstances of the stop and the contradictory stories 
provided by Leonard and Kane, the Court of Appeals affrmed 
the trial court's conclusion that the government had shown by a 
preponderance of the evidence that the money was either the 
proceeds of a drug sale or intended to be used in such a sale. It 
also affrmed the trial court's rejection of petitioner's innocent-
owner defense. Petitioner had asserted that the money was not 
related to a drug sale at all, but was instead from a home she had 
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recently sold in Pennsylvania. The court deemed this testimony 
insuffcient to establish that she was in fact an innocent owner. 

Petitioner now challenges the constitutionality of the proce-
dures used to adjudicate the seizure of her property. In particu-
lar, she argues that the Due Process Clause required the State 
to carry its burden by clear and convincing evidence rather than 
by a preponderance of the evidence. 

II 

Modern civil-forfeiture statutes are plainly designed, at least in 
part, to punish the owner of property used for criminal purposes. 
See, e. g., Austin v. United States, 509 U. S. 602, 618–619 (1993). 
When a State wishes to punish one of its citizens, it ordinarily 
proceeds against the defendant personally (known as in perso-
nam), and in many cases it must provide the defendant with 
full criminal procedural protections. Nevertheless, for reasons 
discussed below, this Court permits prosecutors seeking forfeiture 
to proceed against the property (known as in rem) and to do so 
civilly. See, e. g., United States v. James Daniel Good Real Prop-
erty, 510 U. S. 43, 56–57 (1993). In rem proceedings often enable 
the government to seize the property without any predeprivation 
judicial process and to obtain forfeiture of the property even when 
the owner is personally innocent (though some statutes, including 
the one here, provide for an innocent-owner defense). Civil pro-
ceedings often lack certain procedural protections that accompany 
criminal proceedings, such as the right to a jury trial and a 
heightened standard of proof. 

Partially as a result of this distinct legal regime, civil forfeiture 
has in recent decades become widespread and highly proftable. 
See, e. g., Institute for Justice, D. Carpenter, L. Knepper, A. Er-
ickson, & J. McDonald, Policing for Proft: The Abuse of Civil 
Asset Forfeiture 10 (2d ed. Nov. 2015) (Department of Justice 
Assets Forfeiture Fund took in $4.5 billion in 2014 alone), 
https: / / ij.org/wp-content/uploads/2015/11 /policing-for-proft-2nd-
edition.pdf (as last visited Feb. 27, 2017). And because the law 
enforcement entity responsible for seizing the property often 
keeps it, these entities have strong incentives to pursue forfeiture. 
Id., at 14 (noting that the Federal Government and many States 
permit 100 percent of forfeiture proceeds to fow directly to law 
enforcement); see also App. to Pet. for Cert. B–2 (directing that 
the money in this case be divided between the “Cleveland Police 
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Department” and the “Liberty County District Attorney's 
Offce”). 

This system—where police can seize property with limited judi-
cial oversight and retain it for their own use—has led to egregious 
and well-chronicled abuses. According to one nationally publi-
cized report, for example, police in the town of Tenaha, Texas, 
regularly seized the property of out-of-town drivers passing 
through and collaborated with the district attorney to coerce them 
into signing waivers of their property rights. Stillman, Taken, 
The New Yorker, Aug. 12 & 19, 2013, pp. 54–56. In one case, 
local offcials threatened to fle unsubstantiated felony charges 
against a Latino driver and his girlfriend and to place their chil-
dren in foster care unless they signed a waiver. Id., at 49. In 
another, they seized a black plant worker's car and all his prop-
erty (including cash he planned to use for dental work), jailed 
him for a night, forced him to sign away his property, and then 
released him on the side of the road without a phone or money. 
Id., at 51. He was forced to walk to a Walmart, where he bor-
rowed a stranger's phone to call his mother, who had to rent a 
car to pick him up. Ibid. 

These forfeiture operations frequently target the poor and other 
groups least able to defend their interests in forfeiture proceed-
ings. Id., at 53–54; Sallah, O'Harrow, & Rich, Stop and Seize, 
Washington Post, Sept. 7, 2014, pp. A1, A10. Perversely, these 
same groups are often the most burdened by forfeiture. They 
are more likely to use cash than alternative forms of payment, 
like credit cards, which may be less susceptible to forfeiture. 
And they are more likely to suffer in their daily lives while they 
litigate for the return of a critical item of property, such as a car 
or a home. 

III 
The Court has justifed its unique constitutional treatment of 

civil forfeiture largely by reference to a discrete historical prac-
tice that existed at the time of the founding. See, e. g., Bennis 
v. Michigan, 516 U. S. 442, 446–448 (1996). “ ̀ English Law pro-
vided for statutory forfeitures of offending objects used in viola-
tion of the customs and revenue laws.' ” Austin, supra, at 612 
(quoting Calero-Toledo v. Pearson Yacht Leasing Co., 416 U. S. 
663, 682 (1974)). This practice “took hold in the United States,” 
where the “First Congress passed laws subjecting ships and car-
gos involved in customs offenses to forfeiture.” 509 U. S., at 613. 
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Other early statutes also provided for the forfeiture of pirate 
ships. United States v. Parcel of Rumson, N. J., Land, 507 U. S. 
111, 119 (1993) (plurality opinion). These early statutes permit-
ted the government to proceed in rem under the fction that the 
thing itself, rather than the owner, was guilty of the crime. See 
Calero-Toledo, supra, at 684–685; Act of Aug. 4, 1790, § 67, 1 Stat. 
176–177. And, because these suits were in rem rather than in 
personam, they typically proceeded civilly rather than criminally. 
See United States v. La Vengeance, 3 Dall. 297, 301 (1796). 

In the absence of this historical practice, the Constitution pre-
sumably would require the Court to align its distinct doctrine 
governing civil forfeiture with its doctrines governing other forms 
of punitive state action and property deprivation. See Bennis, 
supra, at 454 (Thomas, J., concurring) (“One unaware of the his-
tory of forfeiture laws and 200 years of this Court's precedent 
regarding such laws might well assume that such a scheme is 
lawless—a violation of due process”). I am skeptical that this 
historical practice is capable of sustaining, as a constitutional mat-
ter, the contours of modern practice, for two reasons. 

First, historical forfeiture laws were narrower in most respects 
than modern ones. Cf. James Daniel Good, supra, at 85 
(Thomas, J., concurring in part and dissenting in part) (noting 
that “ambitious modern statutes and prosecutorial practices have 
all but detached themselves from the ancient notion of civil for-
feiture”). Most obviously, they were limited to a few specifc 
subject matters, such as customs and piracy. Proceeding in rem 
in those cases was often justifed by necessity, because the party 
responsible for the crime was frequently located overseas and 
thus beyond the personal jurisdiction of United States courts. 
See Herpel, Toward a Constitutional Kleptocracy: Civil Forfeiture 
in America, 96 Mich. L. Rev. 1910, 1918–1920 (1998); see also id., 
at 1925–1926 (arguing that founding-era precedents do not sup-
port the use of forfeiture against purely domestic offenses where 
the owner is plainly within the personal jurisdiction of both state 
and federal courts). These laws were also narrower with respect 
to the type of property they encompassed. For example, they 
typically covered only the instrumentalities of the crime (such as 
the vessel used to transport the goods), not the derivative pro-
ceeds of the crime (such as property purchased with money from 
the sale of the illegal goods). See Rumson, supra, at 121–122, 
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125 (plurality opinion) (Forfeiture of criminal proceeds is a mod-
ern innovation). 

Second, it is unclear whether courts historically permitted for-
feiture actions to proceed civilly in all respects. Some of this 
Court's early cases suggested that forfeiture actions were in the 
nature of criminal proceedings. See, e. g., Boyd v. United States, 
116 U. S. 616, 633–634 (1886) (“We are . . . clearly of [the] opinion 
that proceedings instituted for the purpose of declaring the for-
feiture of a man's property by reason of offenses committed by 
him, though they may be civil in form, are in their nature crimi-
nal”); but see R. Waples, Proceedings In Rem 29–30 (1882) (col-
lecting contrary authorities). Whether forfeiture is characterized 
as civil or criminal carries important implications for a variety of 
procedural protections, including the right to a jury trial and the 
proper standard of proof. Indeed, as relevant in this case, there 
is some evidence that the government was historically required 
to prove its case beyond a reasonable doubt. See United States 
v. Brig Burdett, 9 Pet. 682, 690 (1835) (“The object of the prosecu-
tion against the Burdett is to enforce a forfeiture of the vessel, 
and all that pertains to it, for a violation of a revenue law. This 
prosecution then is a highly penal one, and the penalty should 
not be inficted, unless the infractions of the law shall be estab-
lished beyond reasonable doubt”). 

IV 

Unfortunately, petitioner raises her due process arguments for 
the frst time in this Court. As a result, the Texas Court of 
Appeals lacked the opportunity to address them in the frst in-
stance. I therefore concur in the denial of certiorari. Whether 
this Court's treatment of the broad modern forfeiture practice can 
be justifed by the narrow historical one is certainly worthy of 
consideration in greater detail. 

No. 16–704. Soo Line Railroad Co., dba Canadian Pacic 
v. Werner Enterprises. C. A. 8th Cir. Certiorari denied. 
Justice Thomas took no part in the consideration or decision of 
this petition. Reported below: 825 F. 3d 413. 

No. 16–5454. Baston v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 818 F. 3d 651. 
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Justice Thomas, dissenting. 
The Constitution, through the Foreign Commerce Clause, 

grants Congress authority to “regulate Commerce with foreign 
Nations.” Art. I, § 8, cl. 3. Without guidance from this Court 
as to the proper scope of Congress' power under this Clause, the 
courts of appeals have construed it expansively, to permit Con-
gress to regulate economic activity abroad if it has a substantial 
effect on this Nation's foreign commerce. In this case, the Court 
of Appeals declared constitutional a restitution award against a 
non-U. S. citizen based upon conduct that occurred in Australia. 
The facts are not sympathetic, but the principle involved is funda-
mental. We should grant certiorari and reaffrm that our Federal 
Government is one of limited and enumerated powers, not the 
world's lawgiver. 

I 

Petitioner Damion St. Patrick Baston is a citizen of Jamaica. 
He forced numerous women to prostitute for him through vio-
lence, threats, and humiliation. One of his victims, K. L., was a 
citizen of Australia. She prostituted for petitioner in Australia, 
the United States, and the United Arab Emirates before escaping 
from his control. While in the United States, petitioner was ar-
rested and charged with the sex traffcking of K. L. by force, 
fraud, or coercion, 18 U. S. C. § 1591(a), “ ̀ in the Southern District 
of Florida, Australia, the United Arab Emirates, and elsewhere.' ” 
818 F. 3d 651, 658 (CA11 2016). As relevant here, § 1591(a)(1) 
states that the sex traffcking must “affec[t] interstate or for-
eign commerce.” Congress has granted federal courts “extra-
territorial jurisdiction” over sex trafficking if the “alleged 
offender is present in the United States, irrespective of the na-
tionality of the alleged offender.” § 1596(a)(2). 

After a jury convicted petitioner, the District Court ordered 
him to pay K. L. $78,000 in restitution, which included the money 
she earned while prostituting for petitioner in the United States. 
See § 1593(b)(1) (requiring sentencing courts to order restitution 
in “the full amount of the victim's losses” for offenses under 
§ 1591). But the court refused to include in the restitution award 
the $400,000 that K. L. earned while prostituting in Australia. 
In the court's view, the Foreign Commerce Clause did not permit 
an award of restitution based on petitioner's extraterritorial con-
duct. 818 F. 3d, at 657, 660. 
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The Court of Appeals vacated the order of restitution and re-
manded with instructions to increase the award by $400,000 to 
account for K. L.'s prostitution in Australia. The court reasoned 
that whatever the outer bounds of the Foreign Commerce Clause 
might be, this Court has suggested that it has at least the same 
scope as the Interstate Commerce Clause. Relying on our Inter-
state Commerce Clause precedents, the Court of Appeals con-
cluded that the Foreign Commerce Clause grants Congress power 
to regulate “activities that have a `substantial effect' on commerce 
between the United States and other countries,” including sex 
traffcking overseas. Id., at 668 (citing Gonzales v. Raich, 545 
U. S. 1, 16–17 (2005)). 

II 

The Court of Appeals correctly noted that this Court has never 
“thoroughly explored the scope of the Foreign Commerce Clause.” 
818 F. 3d, at 667; accord, e. g., Goodno, When the Commerce 
Clause Goes International: A Proposed Legal Framework for the 
Foreign Commerce Clause, 65 Fla. L. Rev. 1139, 1148–1149 (2013) 
(“The U. S. Supreme Court has not yet articulated the extent of 
Congress's power under the Foreign Commerce Clause to enact 
laws with extraterritorial reach. Because of this lack of guidance 
. . . lower courts are at a loss for how to analyze Foreign Com-
merce Clause issues”). The few decisions from this Court ad-
dressing the scope of the Clause have generally been confned to 
laws regulating conduct with a signifcant connection to the 
United States. See, e. g., Board of Trustees of Univ. of Ill. v. 
United States, 289 U. S. 48, 57 (1933) (“The Congress may deter-
mine what articles may be imported into this country and the 
terms upon which importation is permitted”); United States ex 
rel. Turner v. Williams, 194 U. S. 279, 290 (1904) (“[T]he power 
to regulate commerce with foreign nations . . . includes the en-
trance of ships, the importation of goods, and the bringing of 
persons into the ports of the United States”). This Court has 
also articulated limits on the power of the States to regulate 
commerce with foreign nations under the so-called dormant For-
eign Commerce Clause. See, e. g., Japan Line, Ltd. v. County of 
Los Angeles, 441 U. S. 434, 449–454 (1979). We have not, how-
ever, considered the limits of Congress' power under the Clause 
to regulate conduct occurring entirely within the jurisdiction of 
a foreign sovereign. 
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In the absence of specifc guidance, the courts of appeals— 
including the court below—have understandably extended this 
Court's Interstate Commerce Clause precedents abroad. In 
United States v. Lopez, 514 U. S. 549, 558–559 (1995), we held that 
Congress is limited to regulating three categories of interstate 
activity: “the use of the channels of interstate commerce,” “the 
instrumentalities of interstate commerce,” and “activities that 
substantially affect interstate commerce.” Some courts of ap-
peals “have imported the Lopez categories directly into the for-
eign context,” some “have applied Lopez generally but recognized 
that Congress has greater power to regulate foreign commerce,” 
and others have gone further still, “holding that Congress has 
authority to legislate under the Foreign Commerce Clause when 
the text of a statute has a constitutionally tenable nexus with 
foreign commerce.” United States v. Bollinger, 798 F. 3d 201, 
215 (CA4 2015) (internal quotation marks omitted); see also id., 
at 215–216 (“Instead of requiring that an activity have a substan-
tial effect on foreign commerce, we hold that the Foreign Com-
merce Clause allows Congress to regulate activities that demon-
strably affect such commerce”). 

III 
I am concerned that language in some of this Court's precedents 

has led the courts of appeals into error. At the very least, 
the time has come for us to clarify the scope of Congress' 
power under the Foreign Commerce Clause to regulate 
extraterritorially. 

A 
The courts of appeals have relied upon statements by this Court 

comparing the foreign commerce power to the interstate com-
merce power, but have removed those statements from their con-
text. In certain contexts, this Court has described the foreign 
commerce power as “exclusive and plenary,” Board of Trustees, 
supra, at 56–57 (citing Gibbons v. Ogden, 9 Wheat. 1, 196–200 
(1824)), explaining that Congress' commerce power “when exer-
cised in respect of foreign commerce may be broader than when 
exercised as to interstate commerce,” Atlantic Cleaners & Dyers, 
Inc. v. United States, 286 U. S. 427, 434 (1932); see also Brolan v. 
United States, 236 U. S. 216, 218–220 (1915). None of these opin-
ions, however, “involve[d] legislation of extraterritorial operation 
which purports to regulate conduct inside foreign nations.” Col-
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angelo, The Foreign Commerce Clause, 96 Va. L. Rev. 949, 1001 
(2010). This Court's statements about the comparative breadth 
of the Foreign Commerce Clause are of questionable relevance 
where the issue is Congress' power to regulate, or even criminal-
ize, conduct within another nation's sovereign territory. 

Moreover, this Court's comparative statements about the 
breadth of the Foreign Commerce Clause have relied on some 
“evidence that the Founders intended the scope of the foreign 
commerce power to be greater” than Congress' power to regulate 
commerce among the States. Japan Line, supra, at 448. What-
ever the Founders' intentions might have been in this respect, 
they were grounded in the original understanding of the Inter-
state Commerce Clause. But this Court's modern doctrine has 
“drifted far from the original understanding.” Lopez, supra, at 
584 (Thomas, J., concurring). For one thing, the “Clause's text, 
structure, and history all indicate that, at the time of the found-
ing, the term ` “commerce” consisted of selling, buying, and bar-
tering, as well as transporting for these purposes.' ” Raich, 
supra, at 58 (Thomas, J., dissenting) (quoting Lopez, supra, at 
585 (opinion of Thomas, J.)). For another, “the very notion of a 
`substantial effects' test under the Commerce Clause is inconsist-
ent with the original understanding of Congress' powers and with 
this Court's early Commerce Clause cases.” United States v. 
Morrison, 529 U. S. 598, 627 (2000) (Thomas, J., concurring). 

Thus, even if the foreign commerce power were broader than 
the interstate commerce power as understood at the founding, it 
would not follow that the foreign commerce power is broader than 
the interstate commerce power as this Court now construes it. 
But rather than interpreting the Foreign Commerce Clause as it 
was originally understood, the courts of appeals have taken this 
Court's modern interstate commerce doctrine and assumed that 
the foreign commerce power is at least as broad. The result is 
a doctrine justifed neither by our precedents nor by the origi-
nal understanding. 

B 
Taken to the limits of its logic, the consequences of the Court of 

Appeals' reasoning are startling. The Foreign Commerce Clause 
would permit Congress to regulate any economic activity any-
where in the world, so long as Congress had a rational basis to 
conclude that the activity has a substantial effect on commerce 
between this Nation and any other. Congress would be able not 
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only to criminalize prostitution in Australia but also to regulate 
working conditions in factories in China, pollution from power-
plants in India, or agricultural methods on farms in France. I am 
confdent that whatever the correct interpretation of the foreign 
commerce power may be, it does not confer upon Congress a 
virtually plenary power over global economic activity. 

* * * 
We should grant certiorari in this case to consider the proper 

scope of Congress' Foreign Commerce Clause power. 
I respectfully dissent. 

No. 16–6250. Perez v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 189 So. 3d 797. 

Justice Sotomayor, concurring. 

Robert Perez is serving more than 15 years in a Florida prison 
for what may have been nothing more than a drunken joke. The 
road to this unfortunate outcome began with Perez and his friends 
drinking a mixture of vodka and grapefruit juice at the beach. 
Sentencing Tr. 24, App. to Pet. for Cert. (Sentencing Tr.). As 
the group approached a nearby liquor store to purchase additional 
ingredients for the mixture, which Perez called a “Molly cocktail,” 
ibid., a store employee overheard the group's conversation, id., 
at 25. The employee apparently believed he was referencing an 
incendiary “Molotov cocktail” and asked if it would “burn any-
thing up.” Ibid. Perez claims he responded that he did not have 
“that type” of cocktail, and that the whole group laughed at the 
apparent joke. Ibid. Imprudently, however, the inebriated 
Perez continued the banter, telling another employee that he had 
only “one Molotov cocktail” and could “blow the whole place up.” 
App. C to Brief in Opposition 82. Perez later returned to the 
store and allegedly said, “ ̀ I'm going to blow up this whole [exple-
tive] world.' ” Id., at 121. Store employees reported the inci-
dent to police the next day. Sentencing Tr. 15, 34. 

The State prosecuted Perez for violating a Florida statute that 
makes it a felony “to threaten to throw, project, place, or dis-
charge any destructive device with intent to do bodily harm to 
any person or with intent to do damage to any property of any 
person.” Fla. Stat. § 790.162 (2007). The trial court instructed 
the jury that they could return a guilty verdict if the State proved 
two elements. First, the State had to prove the actus reus; that 
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is, the threat itself. The instruction defned a threat as “a com-
municated intent to infict harm or loss on another when viewed 
and/or heard by an ordinary reasonable person.” App. F to Brief 
in Opposition 350. Second, the State had to prove that Perez 
possessed the necessary mens rea; that is, that he intended to 
make the threat. Circularly, the instruction defned intent as 
“the stated intent to do bodily harm to any person or damage to 
the property of any person.” Ibid. This instruction permitted 
the jury to convict Perez based on what he “stated” alone—irre-
spective of whether his words represented a joke, the ramblings 
of an intoxicated individual, or a credible threat. The jury found 
Perez guilty, and because he qualifed as a habitual offender, the 
trial court sentenced him to 15 years and 1 day in prison. Sen-
tencing Tr. 44. 

In the courts below and in his petition for certiorari, Perez 
challenged the instruction primarily on the ground that it contra-
venes the traditional rule that criminal statutes be interpreted to 
require proof of mens rea, see Elonis v. United States, 575 U. S. 
734–737 (2015). In my view, however, the jury instruction—and 
Perez's conviction—raise serious First Amendment concerns wor-
thy of this Court's review. But because the lower courts did not 
reach the First Amendment question, I reluctantly concur in the 
Court's denial of certiorari in this case. 

* * * 

The First Amendment's protection of speech and expression 
does not extend to threats of physical violence. See R. A. V. v. 
St. Paul, 505 U. S. 377, 388 (1992). Statutes criminalizing threat-
ening speech, however, “must be interpreted with the commands 
of the First Amendment clearly in mind” in order to distinguish 
true threats from constitutionally protected speech. Watts v. 
United States, 394 U. S. 705, 707 (1969) (per curiam). Under our 
cases, this distinction turns in part on the speaker's intent. 

We suggested as much in Watts. There, we faced a constitu-
tional challenge to a criminal threat statute and expressed “grave 
doubts” that the First Amendment permitted a criminal convic-
tion if the speaker merely “uttered the charged words with an 
apparent determination to carry them into execution.” Id., at 
708, 707 (emphasis deleted; internal quotation marks omitted). 

Virginia v. Black, 538 U. S. 343 (2003), made the import of the 
speaker's intent plain. There, we considered a state statute that 
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criminalized cross burning “ ̀ with the intent of intimidating any 
person.' ” Id., at 348 (quoting Va. Code Ann. § 18.2–423 (1996)). 
We defned a “true threat” as one “where the speaker means to 
communicate a serious expression of an intent to commit an act 
of unlawful violence to a particular individual or group of individ-
uals.” 538 U. S., at 359. We recognized that cross burning is 
not always such an expression and held the statute constitutional 
“insofar as it ban[ned] cross burning with intent to intimidate.” 
Id., at 362 (emphasis added); id., at 365 (plurality opinion). 

A four-Member plurality went further and found unconstitu-
tional a provision of the statute that declared the speech itself 
“ ̀ prima facie evidence of an intent to intimidate.' ” Id., at 363– 
364. The plurality reached this conclusion because “a burning 
cross is not always intended to intimidate.” Id., at 365. Two 
separate opinions endorsed this view. See id., at 372 (Scalia, J., 
joined by Thomas, J., concurring in part, concurring in judgment 
in part, and dissenting in part) (“The plurality is correct in all of 
this”); id., at 386 (Souter, J., joined by Kennedy and Ginsburg, 
JJ., concurring in judgment in part and dissenting in part). 

Together, Watts and Black make clear that to sustain a threat 
conviction without encroaching upon the First Amendment, States 
must prove more than the mere utterance of threatening words— 
some level of intent is required. And these two cases strongly 
suggest that it is not enough that a reasonable person might have 
understood the words as a threat—a jury must fnd that the 
speaker actually intended to convey a threat. 

* * * 

The jury instruction in this case relieved the State of its burden 
of proving anything other than Perez's “stated” or “communi-
cated” intent. This replicates the view we doubted in Watts, 
which permitted a criminal conviction based upon threatening 
words and only “ ̀ an apparent determination to carry them into 
execution.' ” 394 U. S., at 707. And like the prima facie provi-
sion in Black, the trial court's jury instruction “ignore[d] all of 
the contextual factors that are necessary to decide whether a 
particular [expression] is intended to intimidate.” 538 U. S., at 
367 (plurality opinion). 

Context in this case might have made a difference. Even as 
she argued for a 15-year sentence, the prosecutor acknowledged 
that Perez may have been “just a harmless drunk guy at the 
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beach,” Sentencing Tr. 35, and it appears that at least one witness 
testifed that she did not fnd Perez threatening, Pet. for Cert. 8. 
Instead of being instructed to weigh this evidence to determine 
whether Perez actually intended to convey a threat—or even 
whether a reasonable person would have construed Perez's words 
as a threat—the jury was directed to convict solely on the basis 
of what Perez “stated.” 

In an appropriate case, the Court should affrm that “[t]he First 
Amendment does not permit such a shortcut.” Black, 538 U. S., 
at 367 (plurality opinion). The Court should also decide precisely 
what level of intent suffces under the First Amendment—a ques-
tion we avoided two Terms ago in Elonis. 

No. 16–6814. Ashe v. PNC Financial Services Group, Inc. 
C. A. 4th Cir. Certiorari denied. Justice Alito took no part 
in the consideration or decision of this petition. Reported below: 
652 Fed. Appx. 155. 

No. 16–7403. Morales v. Florida. Sup. Ct. Fla. Certiorari 
denied. Justice Kagan took no part in the consideration or 
decision of this petition. 

No. 16–7423. Mitchell v. Sanchez et al. C. A. 8th Cir. 
Certiorari denied. The Chief Justice took no part in the con-
sideration or decision of this petition. Reported below: 652 Fed. 
Appx. 491. 

No. 16–7466. Hazelquist v. Klewin et al. C. A. 9th Cir. 
Certiorari before judgment denied. 

No. 16–7748. Vaughn v. United States. C. A. 8th Cir. 
Certiorari denied. Justice Kagan took no part in the consid-
eration or decision of this petition. Reported below: 668 Fed. 
Appx. 204. 

Rehearing Denied 

No. 16–645. Lingfei Sun v. City of New York, New York, 
et al., ante, p. 1055; 

No. 16–6056. Taylor v. Berry, Warden, ante, p. 1004; 
No. 16–6131. Falana v. Jones, Secretary, Florida De-

partment of Corrections, ante, p. 1006; 
No. 16–6564. Armistead v. Clay, Warden, ante, p. 1063; 
No. 16–6716. Grimes v. McFadden, Warden, ante, p. 1069; 
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No. 16–6785. Williams v. Clarke, Director, Virginia De-
partment of Corrections, ante, p. 1072; 

No. 16–6833. Ferebee v. International House of Pan-
cakes, ante, p. 1074; 

No. 16–6967. Baker v. Pster, Warden, ante, p. 1078; 
No. 16–6974. Bryant v. United States Postal Service, 

ante, p. 1078; 
No. 16–7128. Okeayainneh v. United States, ante, p. 1082; 

and 
No. 16–7262. In re Williams, ante, p. 1091. Petitions for 

rehearing denied. 
March 7, 2017 

Miscellaneous Orders 

No. 16A841 (16–7792). Ruiz v. Texas. Application for stay of 
execution of sentence of death, presented to Justice Thomas, 
and by him referred to the Court, denied. 

Justice Breyer, dissenting. 
Petitioner Rolando Ruiz has been on death row for 22 years, 

most of which he has spent in permanent solitary confnement. 
Ruiz argues that his execution “violates the Eighth Amendment” 
because it “follow[s] lengthy [death row] incarceration in traumatic 
conditions,” principally his “permanent solitary confnement.” 
Pet. for Cert. 25. I believe his claim is a strong one, and we 
should consider it. 

This Court long ago, speaking of a period of only four weeks 
of imprisonment prior to execution, said that a prisoner's uncer-
tainty before execution is “one of the most horrible feelings to 
which he can be subjected.” In re Medley, 134 U. S. 160, 172 
(1890). Here the prisoner has undergone death row imprison-
ment, not of four weeks, but of 22 years. 

Moreover, in 1890, this Court recognized longstanding “serious 
objections” to extended solitary confnement. The Court pointed 
to studies showing that “[a] considerable number of the prisoners 
fell, after even a short confnement, into a semi-fatuous condition, 
from which it was next to impossible to arouse them, and others 
became violently insane; others still, committed suicide; while 
those who stood the ordeal better were not generally reformed, 
and in most cases did not recover suffcient mental activity to be 
of any subsequent service to the community. It became evident 
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that some changes must be made in the system,” as “its main 
feature of solitary confnement was found to be too severe.” Id., 
at 168. 

Others have more recently pointed out that a terrible “human 
toll” is “wrought by extended terms of isolation” and that “[y]ears 
on end of near-total isolation exact a terrible” psychiatric “price.” 
Davis v. Ayala, 576 U. S. 257, 287–289 (2015) (Kennedy, J., con-
curring) (citing In re Medley, supra, at 170). As a result it has 
been suggested that, “[i]n a case that present[s] the issue,” this 
Court should determine whether extended solitary confnement 
survives Eighth Amendment scrutiny. Ayala, supra, at 289–290 
(opinion of Kennedy, J.). This I believe is an appropriate case 
to conduct that constitutional scrutiny. 

Here the “human toll” that accompanies extended solitary con-
fnement is exacerbated by the fact that execution is in the offng. 
Moreover, Ruiz has developed symptoms long associated with soli-
tary confnement, namely, severe anxiety and depression, suicidal 
thoughts, hallucinations, disorientation, memory loss, and sleep 
diffculty. Further, the lower courts have recognized that Ruiz 
has been diligent in pursuing his claims, fnding the 22-year delay 
attributable to the State or the lower courts. Ruiz v. Quarter-
man, 504 F. 3d 523, 530 (CA5 2007) (citing Ruiz v. Dretke, 2005 
WL 2620193, *2 (WD Tex., Oct. 13, 2005)). Nor are Ruiz's 20 
years of solitary confnement attributable to any special penologi-
cal problem or need. They arise simply from the fact that he is 
a prisoner awaiting execution. App. to Pet. for Cert. E–16. 

If extended solitary confnement alone raises serious constitu-
tional questions, then 20 years of solitary confnement, all the 
while under threat of execution, must raise similar questions, and 
to a rare degree, and with particular intensity. That is why I 
would grant a stay of execution, allowing the Court to examine 
the record more fully. 

No. 16A858 (16–8135). Ruiz v. Davis, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division. Application for stay of execution of sentence of death, 
presented to Justice Thomas, and by him referred to the 
Court, denied. 

No. 16A868 (16–8197). Ruiz v. Davis, Director, Texas De-
partment of Criminal Justice, Correctional Institutions 
Division. Application for stay of execution of sentence of death, 
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presented to Justice Thomas, and by him referred to the 
Court, denied. 

March 17, 2017 

Miscellaneous Orders 

No. 15–1503. Turner et al. v. United States; and 
No. 15–1504. Overton v. United States. Ct. App. D. C. 

[Certiorari granted, ante, p. 1040.] Motion of petitioner Russell 
L. Overton for divided argument granted. 

No. 16–74. Advocate Health Care Network et al. v. Sta-
pleton et al. C. A. 7th Cir.; 

No. 16–86. Saint Peter’s Healthcare System et al. v. 
Kaplan. C. A. 3d Cir.; and 

No. 16–258. Dignity Health et al. v. Rollins. C. A. 9th 
Cir. [Certiorari granted, ante, p. 1017.] Motion of the Deputy 
Solicitor General for leave to participate in oral argument as ami-
cus curiae and for divided argument granted. 

March 20, 2017 

Certiorari Granted—Vacated and Remanded 

No. 16–7448. Stephens v. United States. C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Mathis v. United 
States, 579 U. S. 500 (2016). Reported below: 651 Fed. Appx. 445. 

Certiorari Dismissed 

No. 16–7512. Ellis v. United States District Court for 
the Middle District of Florida. C. A. 11th Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. 

No. 16–7537. Hamilton v. Bird et al.; 
No. 16–7538. Hamilton v. Bird et al.; and 
No. 16–7539. Hamilton v. Bird et al. C. A. 10th Cir. Mo-

tions of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. Reported 
below: 650 Fed. Appx. 585. 

No. 16–7674. Taylor v. United States. C. A. Fed. Cir. 
Motion of petitioner for leave to proceed in forma pauperis de-
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nied, and certiorari dismissed. See this Court's Rule 39.8. As 
petitioner has repeatedly abused this Court's process, the Clerk 
is directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Kagan took no part in the 
consideration or decision of this motion and this petition. Re-
ported below: 666 Fed. Appx. 896. 

Miscellaneous Orders 

No. D–2946. In re Pickerstein. Harold James Pickerstein, 
of Fairfeld, Conn., having requested to resign as a member of 
the Bar of this Court, it is ordered that his name be stricken 
from the roll of attorneys admitted to the practice of law before 
this Court. The rule to show cause, issued on February 21, 2017, 
[ante, p. 1110] is discharged. 

No. D–2952. In re Discipline of Moffatt. Jeffrey D. Mof-
fatt, of Lancaster, Cal., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2953. In re Discipline of Orloff. Dean I. Orloff, of 
Mt. Laurel, N. J., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2954. In re Discipline of Harrington. Bruce C. 
Harrington, of Topeka, Kan., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2955. In re Discipline of Sullivan. Dennis H. Sul-
livan, Jr., of Wilmington, N. C., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2956. In re Discipline of Goldthorpe. Christopher 
J. Goldthorpe, of Westerville, Ohio, is suspended from the practice 
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of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. 16M91. Stancu v. Starwood Hotels & Resorts 
Worldwide, Inc., et al.; 

No. 16M94. Tagoe v. District of Columbia Department 
of Employment Services et al.; and 

No. 16M95. Dodev v. Select Portfolio Servicing Inc. 
et al. Motions to direct the Clerk to fle petitions for writs of 
certiorari out of time denied. 

No. 16M92. Stancu v. Starwood Hotels & Resorts 
Worldwide, Inc. Motion for leave to fle petition for writ of 
certiorari under seal denied. 

No. 16M93. Bonner v. Superior Court of California, San 
Diego County, et al. Motion of petitioner for leave to proceed 
in forma pauperis with declaration of indigency under seal 
granted. 

No. 16M96. Neuman v. United States. Motion to direct the 
Clerk to fle petition for writ of certiorari denied. 

No. 141, Orig. Texas v. New Mexico et al. Report of the 
Special Master received and ordered fled. Exceptions to the Re-
port, with supporting briefs, may be fled within 45 days. Re-
plies, if any, with supporting briefs, may be fled within 30 days. 
Surreplies, if any, with supporting briefs, may be fled within 30 
days. [For earlier order herein, see, e. g., 578 U. S. 1010.] 

No. 142, Orig. Florida v. Georgia. Report of the Special 
Master received and ordered fled. Exceptions to the Report, 
with supporting briefs, may be fled within 45 days. Replies, if 
any, with supporting briefs, may be fled within 30 days. Surre-
plies, if any, with supporting briefs, may be fled within 30 days. 
[For earlier order herein, see, e. g., ante, p. 1111.] 

No. 16–7509. Caruso v. Zugibe et al. C. A. 2d Cir.; 
No. 16–7564. Kastner v. Cardozo et al. C. A. 2d Cir.; 
No. 16–7570. Williams v. Schafer et al. Dist. Ct. App. 

Fla., 1st Dist.; 
No. 16–7580. White v. EDS Care Management LLC et al.; 
No. 16–7593. White et ux. v. Attorney Grievance Com-

mission of Michigan. Sup. Ct. Mich.; and 
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No. 16–7955. Galemmo v. United States. C. A. 6th Cir. 
Motions of petitioners for leave to proceed in forma pauperis 
denied. Petitioners are allowed until April 10, 2017, within which 
to pay the docketing fees required by Rule 38(a) and to submit 
petitions in compliance with Rule 33.1 of the Rules of this Court. 

No. 16–293. In re Fields; 
No. 16–8030. In re Courtright; 
No. 16–8038. In re Brown; 
No. 16–8081. In re Wells-Ali; and 
No. 16–8111. In re Lawson. Petitions for writs of habeas 

corpus denied. 

No. 16–7985. In re Campbell. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court's Rule 39.8. As peti-
tioner has repeatedly abused this Court's process, the Clerk is 
directed not to accept any further petitions in noncriminal mat-
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). 

No. 16–294. In re Fields; 
No. 16–907. In re Blumstein et al.; 
No. 16–7481. In re Brown; 
No. 16–7527. In re Dougherty; and 
No. 16–7588. In re Abazari. Petitions for writs of manda-

mus denied. 

No. 16–7910. In re Davis. Petition for writ of mandamus 
and/or prohibition denied. 

No. 16–7589. In re Brascom. Petition for writ of prohibi-
tion denied. 

Certiorari Denied 

No. 15–6561. Evenson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 15–8605. Gavin v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 190 So. 3d 579. 

No. 15–8629. Jones v. United States. C. A. 3d Cir. Cer-
tiorari denied. 
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No. 16–141. Hyosung D&P Co., Ltd. v. United States 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 809 
F. 3d 626. 

No. 16–368. Noble Energy, Inc. v. Haugrud, Acting Sec-
retary of the Interior, et al. C. A. D. C. Cir. Certiorari 
denied. Reported below: 650 Fed. Appx. 9. 

No. 16–395. Payne v. Tennessee. Sup. Ct. Tenn. Certio-
rari denied. Reported below: 493 S. W. 3d 478. 

No. 16–445. Sims v. Tennessee; and Sample v. Tennessee. 
Ct. Crim. App. Tenn. Certiorari denied. 

No. 16–464. Lavigne v. Cajun Deep Foundations, L. L. C. 
C. A. 5th Cir. Certiorari denied. Reported below: 654 Fed. 
Appx. 640. 

No. 16–479. Byrd v. Alabama. Ct. Crim. App. Ala. Certio-
rari denied. Reported below: 222 So. 3d 380. 

No. 16–523. Scott v. Georgia. Sup. Ct. Ga. Certiorari de-
nied. Reported below: 299 Ga. 568, 788 S. E. 2d 468. 

No. 16–533. Riley v. Elkhart Community Schools. C. A. 
7th Cir. Certiorari denied. Reported below: 829 F. 3d 886. 

No. 16–579. Bright v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 89 Mass. App. 1116, 47 N. E. 
3d 702. 

No. 16–603. Conrad v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 815 F. 3d 324. 

No. 16–626. Google Inc. et al. v. Arendi S. A. R. L. et al. 
C. A. Fed. Cir. Certiorari denied. Reported below: 832 F. 3d 
1355. 

No. 16–639. Rowland v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 826 F. 3d 100. 

No. 16–646. Holtzman, Individually and on Behalf of 
All Others Similarly Situated v. Turza. C. A. 7th Cir. 
Certiorari denied. Reported below: 828 F. 3d 606. 

No. 16–685. Norfolk County Retirement System et al. 
v. Health Management Associates, LLC, et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 608 Fed. Appx. 855. 
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No. 16–705. MoneyMutual LLC v. Rilley et al. Sup. Ct. 
Minn. Certiorari denied. Reported below: 884 N. W. 2d 321. 

No. 16–730. Public Integrity Alliance, Inc., et al. v. 
City of Tucson, Arizona, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 836 F. 3d 1019. 

No. 16–742. Kerr v. Haugrud, Acting Secretary of the 
Interior. C. A. 9th Cir. Certiorari denied. Reported below: 
836 F. 3d 1048. 

No. 16–745. Meyers v. Oneida Tribe of Indians of Wis-
consin. C. A. 7th Cir. Certiorari denied. Reported below: 836 
F. 3d 818. 

No. 16–755. Menendez v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 831 F. 3d 155. 

No. 16–809. Mazzei, Individually and on Behalf of All 
Others Similarly Situated v. The Money Store et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 829 F. 3d 260. 

No. 16–827. Alavi Foundation et al. v. Kirschenbaum 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 830 
F. 3d 107. 

No. 16–848. Hernandez v. Ducey, Governor of Arizona, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 658 
Fed. Appx. 837. 

No. 16–849. Dean v. Norfolk Southern Railway Co. 
et al. C. A. 6th Cir. Certiorari denied. 

No. 16–851. Lothian Cassidy, LLC, et al. v. Lothian Ex-
ploration and Development II, L. P. (LEAD II), et al. 
C. A. 2d Cir. Certiorari denied. 

No. 16–863. Jones v. Dufek et al. C. A. D. C. Cir. Certio-
rari denied. Reported below: 830 F. 3d 523. 

No. 16–864. Bridgeview Bank Group et al. v. FirstMerit 
Bank, N. A. App. Ct. Ill., 2d Dist. Certiorari denied. Re-
ported below: 2016 IL App (2d) 150364–U. 

No. 16–867. Enplas Corp. v. Seoul Semiconductor Co., 
Ltd., et al. C. A. Fed. Cir. Certiorari denied. Reported 
below: 667 Fed. Appx. 997. 
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No. 16–880. Habeas Corpus Resource Center et al. v. 
Department of Justice et al. C. A. 9th Cir. Certiorari de-
nied. Reported below: 816 F. 3d 1241. 

No. 16–883. DataTreasury Corp. v. Fidelity National In-
formation Services, Inc. (Reported below: 669 Fed. Appx. 572); 
DataTreasury Corp. v. Jack Henry & Associates, Inc. (669 
Fed. Appx. 573); DataTreasury Corp. v. Lee, Director, 
United States Patent and Trademark Ofce (669 Fed. 
Appx. 574); and DataTreasury Corp. v. Fiserv, Inc. (669 Fed. 
Appx. 574). C. A. Fed. Cir. Certiorari denied. 

No. 16–884. Burbank v. Lincoln et al. Sup. Jud. Ct. Me. 
Certiorari denied. Reported below: 2016 ME 138, 147 A. 3d 1165. 

No. 16–887. Minnesota v. Thompson. Sup. Ct. Minn. Cer-
tiorari denied. Reported below: 886 N. W. 2d 224. 

No. 16–896. Chung v. El Paso County School District 
#11. C. A. 10th Cir. Certiorari denied. Reported below: 659 
Fed. Appx. 953. 

No. 16–901. Jones v. Kirchner et al. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 835 F. 3d 74. 

No. 16–921. Honey-Love, Individually and as Repre-
sentative of the Estate of Love v. United States et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 664 Fed. 
Appx. 358. 

No. 16–923. Taylor et al. v. Brown Family Trust et al. 
Ct. App. Kan. Certiorari denied. Reported below: 52 Kan. App. 
2d xii, 362 P. 3d 1123. 

No. 16–925. Stussy v. Ofce of Personnel Management. 
C. A. Fed. Cir. Certiorari denied. Reported below: 662 Fed. 
Appx. 972. 

No. 16–926. Dutkiewicz v. Berryhill, Acting Commis-
sioner of Social Security. C. A. 6th Cir. Certiorari denied. 
Reported below: 663 Fed. Appx. 430. 

No. 16–937. Williams v. Deal. C. A. 11th Cir. Certiorari 
denied. Reported below: 659 Fed. Appx. 580. 
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No. 16–938. Williams v. Wells Fargo Bank. C. A. 3d Cir. 
Certiorari denied. Reported below: 658 Fed. Appx. 76. 

No. 16–942. Gillenwater v. Harris, Clerk, Supreme 
Court of the United States, et al. C. A. D. C. Cir. Certio-
rari denied. 

No. 16–945. Anderson v. Eastern Connecticut Health 
Network, Inc., aka ECHN, Inc., et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 668 Fed. Appx. 378. 

No. 16–946. Verble v. Morgan Stanley Smith Barney, 
LLC, et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 676 Fed. Appx. 421. 

No. 16–948. Lopez v. Sessions, Attorney General. C. A. 
11th Cir. Certiorari denied. Reported below: 662 Fed. Appx. 
764. 

No. 16–953. Retractable Technologies, Inc., et al. v. 
Becton, Dickinson & Co. C. A. 5th Cir. Certiorari denied. 
Reported below: 842 F. 3d 883. 

No. 16–954. Silva-Pereira v. Sessions, Attorney Gen-
eral. C. A. 9th Cir. Certiorari denied. Reported below: 827 
F. 3d 1176. 

No. 16–958. Pressley v. City of New York, New York, 
et al. C. A. 2d Cir. Certiorari denied. 

No. 16–965. Jones v. Illinois. Sup. Ct. Ill. Certiorari de-
nied. Reported below: 2016 IL 119391, 67 N. E. 3d 256. 

No. 16–977. Dodd, as Personal Representative of the 
Estate of Pierce, Deceased v. Moore et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 657 Fed. Appx. 613. 

No. 16–982. Romero v. County of Santa Clara, Califor-
nia, et al. C. A. 9th Cir. Certiorari denied. Reported below: 
666 Fed. Appx. 609. 

No. 16–987. Hesson, Individually and as Guardian and 
on Behalf of Minor Children M. H. et al. v. Department 
of Justice. C. A. Fed. Cir. Certiorari denied. Reported 
below: 664 Fed. Appx. 932. 
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No. 16–1014. Tabone v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 664 Fed. Appx. 23. 

No. 16–5132. Jones v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 646 Fed. Appx. 914. 

No. 16–5151. Coley v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 615 Fed. Appx. 166. 

No. 16–5296. Ellis v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 815 F. 3d 419. 

No. 16–5302. Garner v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 644 Fed. Appx. 880. 

No. 16–5419. Ford v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 649 Fed. Appx. 756. 

No. 16–5442. Kinney v. Michigan. Ct. App. Mich. Certio-
rari denied. 

No. 16–5692. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 641 Fed. Appx. 654. 

No. 16–5760. Edwards v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 635 Fed. Appx. 143. 

No. 16–6081. Patterson v. Michigan. Ct. App. Mich. Cer-
tiorari denied. 

No. 16–6138. Flanagan, aka Jenkins v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 667 Fed. 
Appx. 140. 

No. 16–6436. Althage v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–6490. Jeffries v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 822 F. 3d 192. 

No. 16–6497. Hernandez Gallardo v. California. Ct. 
App. Cal., 6th App. Dist. Certiorari denied. 

No. 16–6574. Blaine v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 656 Fed. Appx. 765. 

No. 16–6743. Graf v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 827 F. 3d 581. 
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No. 16–6801. Madison v. Davis, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–6812. Salazar v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 63 Cal. 4th 214, 371 P. 3d 161. 

No. 16–6895. Roberts v. Ferman et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 826 F. 3d 117. 

No. 16–6913. Caceres v. Skanska USA Building Inc. 
et al. C. A. 2d Cir. Certiorari denied. 

No. 16–6926. Salas Gayton v. Wisconsin. Sup. Ct. Wis. 
Certiorari denied. Reported below: 2016 WI 58, 370 Wis. 2d 264, 
882 N. W. 2d 459. 

No. 16–6948. Brown v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 16–7171. Cunningham v. Premo, Superintendent, Or-
egon State Penitentiary. Ct. App. Ore. Certiorari denied. 
Reported below: 278 Ore. App. 106, 373 P. 3d 1167. 

No. 16–7184. Styers v. Ryan, Director, Arizona Depart-
ment of Corrections. C. A. 9th Cir. Certiorari denied. 
Reported below: 811 F. 3d 292. 

No. 16–7273. Payne v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 16–7365. Tate v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 659 Fed. Appx. 386. 

No. 16–7393. Smith v. Royal, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 824 F. 3d 1233. 

No. 16–7415. Haynes v. Standing Committee on Profes-
sional Conduct. C. A. 9th Cir. Certiorari denied. Reported 
below: 639 Fed. Appx. 443. 

No. 16–7427. Crowell v. New York. App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 130 
App. Div. 3d 1362, 15 N. Y. S. 3d 494. 

No. 16–7428. Gandy v. Barber et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 641 Fed. Appx. 835. 
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No. 16–7430. Flores-Ramirez v. Foster, Warden. C. A. 
7th Cir. Certiorari denied. Reported below: 811 F. 3d 861. 

No. 16–7432. Tidwell v. Valenzuela, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–7435. Freeman v. O’Brien, Judge, Circuit Court 
of Illinois, Cook County. Sup. Ct. Ill. Certiorari denied. 

No. 16–7449. Gonzales v. Davis, Director, Texas Depart-
ment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 16–7450. Ferguson v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–7456. Smith v. Glanz et al. C. A. 10th Cir. Certio-
rari denied. Reported below: 662 Fed. Appx. 595. 

No. 16–7457. Smith v. United States Court of Appeals 
for the Fourth Circuit. C. A. 4th Cir. Certiorari denied. 
Reported below: 655 Fed. Appx. 979. 

No. 16–7460. Roberts v. Ballard, Warden. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 16–7461. Rowe v. Villmer, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 16–7462. Rosa v. Shartle, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7469. Berman v. Modell. C. A. 4th Cir. Certiorari 
denied. Reported below: 614 Fed. Appx. 685. 

No. 16–7470. Schlittler v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 488 S. W. 3d 306. 

No. 16–7474. Taubman v. Muniz, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7480. Shawley v. Bear, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 662 Fed. Appx. 581. 

No. 16–7482. Aikens v. Jones, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. 
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No. 16–7484. Brooks v. Jones, Secretary, Florida Depart-
ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 16–7497. Taylor v. Crowley, Superintendent, Or-
leans Correctional Facility, et al. App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 140 
App. Div. 3d 1716, 32 N. Y. S. 3d 542. 

No. 16–7499. Adams v. Tribley, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7501. Sisk v. Neal, Superintendent, Indiana 
State Prison. C. A. 7th Cir. Certiorari denied. 

No. 16–7508. Espinoza v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 

No. 16–7513. Chhim v. University of Texas at Austin. 
C. A. 5th Cir. Certiorari denied. Reported below: 836 F. 3d 467. 

No. 16–7514. Kassab v. Gore, Sheriff, San Diego County, 
California. C. A. 9th Cir. Certiorari denied. Reported 
below: 656 Fed. Appx. 868. 

No. 16–7517. Lau v. Ruo Mei Cai, aka Ruomei Cai. C. A. 
2d Cir. Certiorari denied. 

No. 16–7518. Lau v. Ruo Mei Cai, aka Ruomei Cai. C. A. 
2d Cir. Certiorari denied. 

No. 16–7519. Barriera v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 133464–U. 

No. 16–7520. Banks v. Kelley, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 16–7529. Von Fox v. South Carolina Judicial Depart-
ment. C. A. 4th Cir. Certiorari denied. Reported below: 668 
Fed. Appx. 446. 

No. 16–7532. Rochin v. McEwen, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7533. Sanchez v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 63 Cal. 4th 411, 375 P. 3d 812. 
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No. 16–7536. Knight v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 2016 IL App (1st) 143731–U. 

No. 16–7542. Newsome v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 670 Fed. Appx. 149. 

No. 16–7547. Brown v. Montgomery, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–7549. Phillips v. Sherman, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7550. Owens v. Lewis, Warden. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 669 Fed. Appx. 148. 

No. 16–7556. Ragin v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 16–7557. Sweeting v. Miller et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 654 Fed. Appx. 140. 

No. 16–7560. Holloman v. Markowski et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 661 Fed. Appx. 797. 

No. 16–7561. Davis v. City of Chicago, Illinois, et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 669 Fed. 
Appx. 305. 

No. 16–7574. Kinard v. Burt, Warden. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–7577. Wiersum v. Migliore. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 16–7579. Williams v. Tillett et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 633. 

No. 16–7581. White v. Southeast Michigan Surgical Hos-
pital et al. Ct. App. Mich. Certiorari denied. 

No. 16–7582. Turner v. California. Ct. App. Cal., 2d App. 
Dist., Div. 3. Certiorari denied. 

No. 16–7587. Omran v. United States et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 131. 
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No. 16–7594. Jefferson El Bey v. Robert Wood Johnson 
University Hospital et al. C. A. 3d Cir. Certiorari denied. 

No. 16–7598. Matchett v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 802 F. 3d 1185. 

No. 16–7601. Williams v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 840 F. 3d 1006. 

No. 16–7603. Williams v. Raynor, Rensch & Pfeiffer, 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 669 
Fed. Appx. 340. 

No. 16–7604. Williams v. Dunbar Armored, Inc. C. A. 7th 
Cir. Certiorari denied. Reported below: 668 Fed. Appx. 662. 

No. 16–7610. Minard v. Wal-Mart Stores, Inc. C. A. 7th 
Cir. Certiorari denied. Reported below: 671 Fed. Appx. 389. 

No. 16–7619. Frelix v. Departmental Disciplinary Com-
mittee for the First Judicial Department. Ct. App. N. Y. 
Certiorari denied. Reported below: 27 N. Y. 3d 1060, 54 N. E. 
3d 1165. 

No. 16–7633. Ramirez-Arriaga v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 670 Fed. Appx. 203. 

No. 16–7634. Smith v. Jenkins, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7639. Melvin v. Hooks, Secretary, North Caro-
lina Department of Public Safety, et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 664 Fed. Appx. 281. 

No. 16–7642. Charles v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 199 So. 3d 271. 

No. 16–7654. Shelden v. Department of Justice et al. 
C. A. D. C. Cir. Certiorari denied. Reported below: 672 Fed. 
Appx. 33. 

No. 16–7659. Eggers v. Turner, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 826 F. 3d 873. 

No. 16–7665. Petre v. Berryhill, Acting Commissioner of 
Social Security. C. A. 2d Cir. Certiorari denied. Reported 
below: 670 Fed. Appx. 723. 
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No. 16–7678. Watson v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 16–7700. Johnson v. Ofce of Personnel Manage-
ment. C. A. Fed. Cir. Certiorari denied. Reported below: 664 
Fed. Appx. 919. 

No. 16–7704. Shorter v. Schweitzer, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 659 Fed. Appx. 227. 

No. 16–7715. Lawson v. Overmyer, Superintendent, 
State Correctional Institution at Forest, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 16–7717. Marquez v. Berryhill, Acting Commissioner 
of Social Security. C. A. 4th Cir. Certiorari denied. Re-
ported below: 671 Fed. Appx. 139. 

No. 16–7723. Elansari v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 141 A. 3d 603. 

No. 16–7742. Shoulders v. Tice, Acting Superintendent, 
State Correctional Institution at Huntingdon, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 16–7745. Lunsford v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 665 Fed. Appx. 563. 

No. 16–7746. Wright v. Grannis et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 267. 

No. 16–7771. Emmert v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 825 F. 3d 906. 

No. 16–7773. Clark v. Ryan, Director, Arizona Depart-
ment of Corrections. C. A. 9th Cir. Certiorari denied. Re-
ported below: 836 F. 3d 1013. 

No. 16–7777. Ramos v. Hamblin et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 840 F. 3d 442. 

No. 16–7782. Burnside v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 325. 

No. 16–7791. Dodson v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 144 A. 3d 188. 



1208 OCTOBER TERM, 2016 

March 20, 2017 580 U. S. 

No. 16–7796. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 627 Fed. Appx. 912. 

No. 16–7802. Kilmer v. Spearman, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7816. Martinez-Sanchez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 668 Fed. Appx. 274. 

No. 16–7817. Jones v. United States. C. A. 3d Cir. Certio-
rari denied. 

No. 16–7819. Shirey v. Smith, Superintendent, State 
Correctional Institution at Muncy, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 16–7825. Brown v. United States. C. A. 8th Cir. Cer-
tiorari denied. 

No. 16–7831. Lipscombe v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 95. 

No. 16–7832. Johnson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 655 Fed. Appx. 247. 

No. 16–7842. Hammoud v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 163. 

No. 16–7843. Peake v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–7847. Wilcox v. Shartle, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7848. Teague v. Aslett et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 669 Fed. Appx. 145. 

No. 16–7850. Barnes, aka Woodard v. United States. 
C. A. 4th Cir. Certiorari denied. Reported below: 670 Fed. 
Appx. 121. 

No. 16–7851. Baker v. Speer, Acting Secretary of the 
Army. C. A. 5th Cir. Certiorari denied. Reported below: 672 
Fed. Appx. 357. 

No. 16–7852. Bartok v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 662 Fed. Appx. 61. 
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No. 16–7859. Martinez Saldana v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 664 Fed. Appx. 326. 

No. 16–7860. Forbes v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 664 Fed. Appx. 184. 

No. 16–7861. Hughes v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 840 F. 3d 1368. 

No. 16–7866. Encinia-Moreno v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 669 Fed. Appx. 750. 

No. 16–7867. Drawbaugh v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 154 A. 3d 851. 

No. 16–7868. Groover v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 615 Fed. Appx. 638. 

No. 16–7870. Fields v. United States. C. A. 3d Cir. Cer-
tiorari denied. 

No. 16–7871. Helmer v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–7872. Harris v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 653 Fed. Appx. 203. 

No. 16–7873. Grant v. United States. C. A. 11th Cir. Cer-
tiorari denied. 

No. 16–7891. Day v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 668 Fed. Appx. 506. 

No. 16–7892. Stine v. Revell; and 
No. 16–7893. Buhl v. Revell. C. A. 10th Cir. Certiorari 

denied. 

No. 16–7895. Haldemann v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 664 Fed. Appx. 820. 

No. 16–7897. Ewing v. United States. C. A. 4th Cir. Cer-
tiorari denied. 

No. 16–7902. Barber v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 153 A. 3d 83. 

No. 16–7913. Lane v. United States. C. A. 7th Cir. Cer-
tiorari denied. 
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No. 16–7919. Prince v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–7921. Nixon v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 670 Fed. Appx. 138. 

No. 16–7922. Earls v. United States. C. A. 7th Cir. Cer-
tiorari denied. 

No. 16–7923. Cervantes v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 16–7925. Schneider et vir v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 665 Fed. Appx. 
668. 

No. 16–7928. Shealey v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 668 Fed. Appx. 475. 

No. 16–7930. Giamo v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 665 Fed. Appx. 154. 

No. 16–7933. Suarez-Rodriguez v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 16–7936. Pepke v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 662 Fed. Appx. 225. 

No. 16–7938. Marron v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 16–7942. Taylor v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 670 Fed. Appx. 181. 

No. 16–7944. Watson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 843 F. 3d 335. 

No. 16–7946. Strycharske v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 839 F. 3d 795. 

No. 16–7948. Boles v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 666 Fed. Appx. 805. 

No. 16–7949. Butler v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 629 Fed. Appx. 554. 

No. 16–7951. Hillis v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 656 Fed. Appx. 222. 
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No. 16–7959. Giles v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 652 Fed. Appx. 210. 

No. 16–7964. Miltonhall v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 345. 

No. 16–7965. Miller v. Gonyea, Superintendent, Mohawk 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 16–7969. Uribe, aka Servin Luna v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 838 F. 3d 667. 

No. 16–7970. Wair v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 666 Fed. Appx. 250. 

No. 16–7971. Reyes Trujillo v. Grounds, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 16–7972. Trejo v. Ryan, Director, Arizona Depart-
ment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 16–7975. Moreno Leon v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 672 Fed. Appx. 468. 

No. 16 –7982 . Chavez -Hernandez, aka Gonzalez-
Hernandez, aka Zamora-Murillo v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 668 Fed. Appx. 596. 

No. 16–7983. Lewis v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 827 F. 3d 787. 

No. 16–7996. Nava-Maytorel v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 661 Fed. Appx. 481. 

No. 16–7997. Piedra-Morales v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 843 F. 3d 623. 

No. 16–8000. Dawn v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 842 F. 3d 3. 

No. 16–8001. Clain v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 372. 

No. 16–8004. Goldtooth v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 673 Fed. Appx. 678. 
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No. 16–8008. Baharona et al. v. United States. Ct. App. 
D. C. Certiorari denied. Reported below: 153 A. 3d 82. 

No. 16–582. Valdez Cahue v. Ruvalcaba Martinez. C. A. 
7th Cir. Motion of International Academy of Family Lawyers for 
leave to fle brief as amicus curiae granted. Certiorari denied. 
Reported below: 826 F. 3d 983. 

No. 16–858. Home Design Services, Inc. v. Turner Heri-
tage Homes Inc. et al. C. A. 11th Cir. Motion of American 
Institute of Building Design et al. for leave to fle brief as amici 
curiae granted. Certiorari denied. Reported below: 825 F. 3d 
1314. 

No. 16–5910. Leija-Sanchez et al. v. United States. 
C. A. 7th Cir. Certiorari denied. Justice Kagan took no part 
in the consideration or decision of this petition. Reported below: 
820 F. 3d 899. 

No. 16–7666. Grant v. Kabaker et al. C. A. 7th Cir. Cer-
tiorari before judgment denied. 

No. 16–7779. Ebanks v. Samsung Telecommunication 
America, LLP, et al. C. A. 11th Cir. Certiorari denied. The 
Chief Justice took no part in the consideration or decision of 
this petition. Reported below: 667 Fed. Appx. 740. 

No. 16–7858. Sirleaf v. Robinson et al. C. A. 4th Cir. 
Certiorari before judgment denied. 

Rehearing Denied 

No. 16–642. Grossman v. Wehrle, ante, p. 1099; 
No. 16–653. In re McDonald, ante, p. 1091; 
No. 16–5886. Tovar v. Baughman, Acting Warden, ante, 

p. 989; 
No. 16–6236. Brooks v. Employment Department et al., 

ante, p. 1093; 
No. 16–6403. Hynoski v. Atwood, Malone, Turner & 

Sabin, et al., ante, p. 1059; 
No. 16–6449. Alejandro v. Davis, Director, Texas De-

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 1060; 

No. 16–6539. Hockensmith v. Florida, ante, p. 1062; 
No. 16–6572. In re Robinson, ante, p. 1046; 
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No. 16–6594. Yaney v. Superior Court of California, Riv-
erside County, et al. (two judgments), ante, p. 1064; 

No. 16–6645. Rasaki v. Lynn, ante, p. 1066; 
No. 16–6723. Quatrine v. Berghuis, Warden, ante, p. 1069; 
No. 16–6740. Anderson v. Davis, Director, Texas Depart-

ment of Criminal Justice, Correctional Institutions Divi-
sion, ante, p. 1070; 

No. 16–6756. Lane v. Murrie, ante, p. 1070; 
No. 16–6768. Charles v. Harry, Superintendent, State 

Correctional Institution at Camp Hill, et al., ante, p. 1071; 
No. 16–6807. Alexander v. Georgia, ante, p. 1093; 
No. 16–6827. Mosquera Gamboa v. United States et al., 

ante, p. 1074; 
No. 16–6828. Holley v. Jones, Secretary, Florida De-

partment of Corrections, ante, p. 1093; 
No. 16–6891. Conyers-Carson v. Germantown Homes et 

al., ante, p. 1101; 
No. 16–6963. Lenz v. Florida, ante, p. 1078; 
No. 16–7050. In re Sheneman, ante, p. 1046; 
No. 16–7075. Myton v. United States, ante, p. 1081; 
No. 16–7131. Groover v. United States, ante, p. 1095; and 
No. 16–7216. Caron v. State Bar of California, ante, 

p. 1103. Petitions for rehearing denied. 

No. 16–6464. Alexander v. United States, ante, p. 1015. 
Petition for rehearing denied. Justice Kagan took no part in 
the consideration or decision of this petition. 

No. 16–6726. Carter v. Lane, Superintendent, State 
Correctional Institution at Fayette, et al., ante, p. 1084. 
Petition for rehearing denied. Justice Alito took no part in 
the consideration or decision of this petition. 

March 27, 2017 

Certiorari Granted—Vacated and Remanded 

No. 15–998. Medinol Ltd. v. Cordis Corp. et al. C. A. 
Fed. Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of SCA Hygiene Prod-
ucts Aktiebolag v. First Quality Baby Products, LLC, ante, 
p. 328. Justice Alito took no part in the consideration or deci-
sion of this petition. 
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No. 16–127. Endotach LLC v. Cook Medical LLC. C. A. 
Fed. Cir. Reported below: 691 Fed. Appx. 907; and 

No. 16–202. Romag Fasteners, Inc. v. Fossil, Inc., et al. 
C. A. Fed. Cir. Reported below: 817 F. 3d 782. Certiorari 
granted, judgments vacated, and cases remanded for further con-
sideration in light of SCA Hygiene Products Aktiebolag v. First 
Quality Baby Products, LLC, ante, p. 328. 

Certiorari Dismissed 

No. 16–7627. Shove v. Davis, Warden. C. A. 9th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court's Rule 39.8. 

No. 16–7690. Caison v. Jones, Secretary, Florida Depart-
ment of Corrections. Sup. Ct. Fla. Motion of petitioner for 
leave to proceed in forma pauperis denied, and certiorari dis-
missed. See this Court's Rule 39.8. 

No. 16–7792. Ruiz v. Texas. Ct. Crim. App. Tex. Certiorari 
dismissed as moot. Reported below: 543 S. W. 3d 805. 

No. 16–7992. Cruz v. United States. C. A. 3d Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court's Rule 39.8. As petitioner 
has repeatedly abused this Court's process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). Justice Alito and Justice Kagan took 
no part in the consideration or decision of this motion and this 
petition. Reported below: 665 Fed. Appx. 126. 

No. 16–8135. Ruiz v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari dismissed as moot. Reported below: 849 
F. 3d 239. 

No. 16–8197. Ruiz v. Davis, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari dismissed as moot. Reported below: 
850 F. 3d 225. 



ORDERS 1215 

580 U. S. March 27, 2017 

Miscellaneous Orders 

No. 16M98. Oquendo Rivas v. United States. Motion for 
leave to fle petition for writ of certiorari with supplemental ap-
pendix under seal granted. 

No. 16M99. Maehr v. Commissioner of Internal Revenue 
et al. Motion for leave to proceed as a veteran denied. 

No. 16M100. Scott v. Asuncion, Warden; and 
No. 16M103. Leslie v. Kirkpatrick, Superintendent, 

Clinton Correctional Facility. Motions to direct the Clerk 
to fle petitions for writs of certiorari out of time denied. 

No. 16M101. Hasan v. Pennsylvania Department of Edu-
cation et al. Motion to direct the Clerk to fle petition for writ 
of certiorari out of time under this Court's Rule 14.5 denied. 
Justice Alito took no part in the consideration or decision of 
this motion. 

No. 16M102. In re RE017699808US–01 Trust. Motion for 
leave to fle petition for writ of prohibition under seal denied. 

No. 16M104. Epstein v. Epstein et al. Motion for leave to 
fle petition for writ of certiorari under seal with redacted copies 
for the public record granted. 

No. 16–466. Bristol-Myers Squibb Co. v. Superior Court 
of California, San Francisco County, et al. Sup. Ct. Cal. 
[Certiorari granted, ante, p. 1097.] Motion of TV Azteca, S. A. B 
de C. V., et al. for leave to fle brief as amici curiae out of 
time granted. 

No. 16–605. Town of Chester, New York v. Laroe Es-
tates, Inc. C. A. 2d Cir. [Certiorari granted, ante, p. 1089.] 
Motion of the Acting Solicitor General for leave to participate in 
oral argument as amicus curiae and for divided argument 
granted. Motion of Nancy Sherman, Executrix, for reconsidera-
tion of motion to be added as a respondent and for leave to 
participate in oral argument [ante, p. 1168] denied. 

No. 16–768. Snyder, Governor of Michigan, et al. v. Doe 
et al. C. A. 6th Cir. The Acting Solicitor General is invited to 
fle a brief in this case expressing the views of the United States. 
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No. 16–6855. Wilson v. Sellers, Warden. C. A. 11th Cir. 
[Certiorari granted, ante, p. 1159.] In light of the letter fled by 
respondent on March 15, 2017, the order inviting Adam K. Mor-
tara, Esq., of Chicago, Ill., to brief and argue as amicus curiae 
in support of judgment below is withdrawn. 

No. 16–8014. Jackson v. United States. C. A. 6th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis denied. 
Petitioner is allowed until April 17, 2017, within which to pay the 
docketing fee required by Rule 38(a) and to submit a petition in 
compliance with Rule 33.1 of the Rules of this Court. 

No. 16–8148. In re Suggs; 
No. 16–8178. In re Woodson; 
No. 16–8200. In re Walker; and 
No. 16–8216. In re Yates. Petitions for writs of habeas cor-

pus denied. 

Certiorari Granted 

No. 16–581. Leidos, Inc., fka SAIC, Inc. v. Indiana Public 
Retirement System et al. C. A. 2d Cir. Certiorari granted. 
Reported below: 818 F. 3d 85. 

No. 15–1509. U. S. Bank N. A., Trustee, By and Through 
CWCapital Asset Management LLC v. Village at Lake-
ridge, LLC. C. A. 9th Cir. Certiorari granted limited to Ques-
tion 2 presented by the petition. Reported below: 814 F. 3d 993. 

Certiorari Denied 

No. 15–1281. Hartley et al. v. Sanchez. C. A. 10th Cir. 
Certiorari denied. Reported below: 810 F. 3d 750. 

No. 16–467. Taylor v. Maryland. Ct. App. Md. Certiorari 
denied. Reported below: 448 Md. 242, 137 A. 3d 1029. 

No. 16–536. Howell v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 75 M. J. 386. 

No. 16–758. Modzelewski’s Towing & Recovery, Inc. v. 
Connecticut Commissioner of Motor Vehicles (Reported 
below: 322 Conn. 20, 139 A. 3d 594); and Raymond’s Auto Re-
pair, LLC v. Connecticut Commissioner of Motor Vehicles 
(322 Conn. 43, 139 A. 3d 609). Sup. Ct. Conn. Certiorari denied. 
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No. 16–771. Capitol Records, LLC, et al. v. Vimeo, LLC, 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 826 
F. 3d 78. 

No. 16–786. Justice v. Internal Revenue Service. C. A. 
11th Cir. Certiorari denied. Reported below: 817 F. 3d 738. 

No. 16–795. Edens et al., Individually and as Next of 
Kin of Edens, Deceased, et al. v. Netherlands Insurance 
Co. C. A. 10th Cir. Certiorari denied. Reported below: 834 
F. 3d 1116. 

No. 16–796. Binno v. American Bar Assn. C. A. 6th Cir. 
Certiorari denied. Reported below: 826 F. 3d 338. 

No. 16–808. Vitreo Retinal Consultants of the Palm 
Beaches, P. A. v. Department of Health and Human Serv-
ices. C. A. 11th Cir. Certiorari denied. Reported below: 649 
Fed. Appx. 684. 

No. 16–825. Taylor et al., as Co-Executors of the Es-
tate of Taylor, Deceased v. Extendicare Health Facili-
ties, Inc., dba Havencrest Nursing Center, et al. Sup. 
Ct. Pa. Certiorari denied. Reported below: 637 Pa. 163, 147 
A. 3d 490. 

No. 16–902. Jones v. Wells Fargo Bank, N. A., dba Ameri-
ca’s Servicing Co. C. A. 4th Cir. Certiorari denied. Re-
ported below: 669 Fed. Appx. 181. 

No. 16–915. Wright v. Wright. Ct. App. Mich. Certiorari 
denied. 

No. 16–917. Mera et al. v. City of Glendale, California. 
C. A. 9th Cir. Certiorari denied. Reported below: 831 F. 3d 
1222. 

No. 16–951. Wilson v. Sessions, Attorney General, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 835 F. 3d 
1083. 

No. 16–955. Puppolo, Individually and as Personal Rep-
resentative of the Estate of Puppolo, Deceased, et al. 
v. Sivaraman. Ct. Sp. App. Md. Certiorari denied. Reported 
below: 226 Md. App. 724 and 725. 
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No. 16–994. CSB-System International, Inc. v. Lee, Di-
rector, United States Patent and Trademark Ofce. 
C. A. Fed. Cir. Certiorari denied. Reported below: 832 F. 3d 
1335. 

No. 16–1005. Man Quoc Dinh v. California. Ct. App. Cal., 
6th App. Dist. Certiorari denied. 

No. 16–1007. Simmons v. BAC Home Loans Servicing, LP, 
et al. C. A. 6th Cir. Certiorari denied. 

No. 16–1036. Kaplan v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 836 F. 3d 1199. 

No. 16–5853. Torres-Jaime v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 821 F. 3d 577. 

No. 16–6309. Tiger v. Pynkala et al. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–6446. Leaschauer v. Huerta, Administrator, Fed-
eral Aviation Administration. C. A. 9th Cir. Certiorari de-
nied. Reported below: 667 Fed. Appx. 253. 

No. 16–6447. Leaschauer v. National Transportation 
Safety Board et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 667 Fed. Appx. 260. 

No. 16–6469. Leaschauer v. Federal Aviation Adminis-
tration et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 667 Fed. Appx. 251. 

No. 16–7217. Haskins v. Vermont. Sup. Ct. Vt. Certiorari 
denied. Reported below: 2016 VT 79, 202 Vt. 461, 150 A. 3d 202. 

No. 16–7238. Hall v. Westbrooks, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7521. Von Fox v. Medical University of South 
Carolina; 

No. 16–7522. Von Fox v. Market Street Pavilion Hotel; 
No. 16–7523. Von Fox v. South Carolina et al.; 
No. 16–7528. Von Fox v. Japan; 
No. 16–7625. Von Fox v. Arizona State University; 
No. 16–7635. Von Fox v. College of Charleston; 
No. 16–7643. Von Fox v. Savage Law Firm; 
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No. 16–7644. Von Fox v. Ritz Carlton Corp.; and 
No. 16–7645. Von Fox v. Nava. C. A. 4th Cir. Certiorari 

denied. Reported below: 668 Fed. Appx. 442. 

No. 16–7605. Gueye v. Bishop et al. C. A. 6th Cir. Certio-
rari denied. 

No. 16–7606. Gueye v. Richards et al. C. A. 6th Cir. Cer-
tiorari denied. 

No. 16–7608. Park v. California. Ct. App. Cal., 2d App. 
Dist., Div. 2. Certiorari denied. 

No. 16–7613. Hurtado v. Sherman, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 410. 

No. 16–7615. Geiger v. City of Chino, California, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 668 Fed. 
Appx. 320. 

No. 16–7616. Horton v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. 

No. 16–7617. Hyatt v. Silva, Superintendent, Souza Bar-
anowski Correctional Center. C. A. 1st Cir. Certiorari de-
nied. Reported below: 840 F. 3d 8. 

No. 16–7628. Smith et vir v. First Tennessee Bank N. A. 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 668 
Fed. Appx. 41. 

No. 16–7631. Dorvil v. Jones, Secretary, Florida Depart-
ment of Corrections. C. A. 11th Cir. Certiorari denied. Re-
ported below: 663 Fed. Appx. 852. 

No. 16–7638. McKissick v. Deal, Governor of Georgia, 
et al. C. A. 11th Cir. Certiorari denied. 

No. 16–7647. Williams v. Washington, Director, Michigan 
Department of Corrections, et al. C. A. 6th Cir. Certio-
rari denied. 

No. 16–7661. Coleman v. Adams, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 669 Fed. Appx. 880. 

No. 16–7669. Belanus v. Montana. Sup. Ct. Mont. Certio-
rari denied. Reported below: 386 Mont. 393, 381 P. 3d 585. 
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No. 16–7671. Blake v. Montana. Sup. Ct. Mont. Certiorari 
denied. Reported below: 384 Mont. 407, 377 P. 3d 1213. 

No. 16–7673. Tseglin et al. v. California Department of 
Developmental Services et al. Ct. App. Cal., 4th App. Dist., 
Div. 3. Certiorari denied. 

No. 16–7675. Williams v. Jackson. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 228 Md. App. 739 and 751. 

No. 16–7680. Sirleaf v. United States District Court for 
the Eastern District of Virginia. C. A. 4th Cir. Certiorari 
denied. Reported below: 671 Fed. Appx. 879. 

No. 16–7683. Smith v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 16–7687. Brown v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 16–7688. Kleypas v. Kansas. Sup. Ct. Kan. Certiorari 
denied. Reported below: 305 Kan. 224, 382 P. 3d 373. 

No. 16–7691. Ciotta v. Frauenheim, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 16–7707. Canady v. Manis, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 651 Fed. Appx. 146. 

No. 16–7732. Jennings v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 124 So. 3d 257. 

No. 16–7735. Shipley v. Noble, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 16–7738. Dixon v. Jones, Secretary, Florida Depart-
ment of Corrections. Sup. Ct. Fla. Certiorari denied. 

No. 16–7755. Carl v. McGinley, Acting Superintendent, 
State Correctional Institution at Coal Township, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 16–7797. Black v. Sessions, Attorney General. C. A. 
11th Cir. Certiorari denied. 

No. 16–7810. Williams v. Ritter et al. C. A. 8th Cir. 
Certiorari denied. 
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No. 16–7818. Snipes v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 16–7863. Hollenback v. Ryan, Director, Arizona De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 667 Fed. Appx. 636. 

No. 16–7881. Smith v. Capozza, Superintendent, State 
Correctional Institution at Pittsburgh, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 16–7889. Kelson v. Gastelo, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7894. Goods v. Hamkar. C. A. 9th Cir. Certiorari 
denied. Reported below: 637 Fed. Appx. 470. 

No. 16–7896. Yagoda v. New Hanover Child Protective 
Services et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 668 Fed. Appx. 38. 

No. 16–7903. Morrow v. Minnesota. Sup. Ct. Minn. Cer-
tiorari denied. Reported below: 886 N. W. 2d 204. 

No. 16–7924. Taylor v. Clarke, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 672 Fed. Appx. 265. 

No. 16–7935. Schlake v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 16–7943. Woodberry v. Florida. Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 193 So. 3d 5. 

No. 16–7945. Scott v. Shartle, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 673 Fed. Appx. 356. 

No. 16–7957. Celestine v. Berryhill, Acting Commis-
sioner of Social Security, et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 668 Fed. Appx. 574. 

No. 16–7973. Thomas, aka Brown v. United States. C. A. 
3d Cir. Certiorari denied. 

No. 16–7980. Mack v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 670 Fed. Appx. 105. 
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No. 16–7990. Never Misses A Shot v. United States. 
C. A. 8th Cir. Certiorari denied. 

No. 16–7995. Nix v. Daniels, Warden. C. A. 7th Cir. Cer-
tiorari denied. 

No. 16–7999. Bethea v. United States. Ct. App. D. C. 
Certiorari denied. 

No. 16–8007. Orr v. Tatum, Warden. C. A. 1st Cir. Certio-
rari denied. 

No. 16–8010. Byers v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 479. 

No. 16–8017. Thorne v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 661 Fed. Appx. 791. 

No. 16–8018. Washington v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 142 A. 3d 576. 

No. 16–8019. Valdez v. Illinois. Sup. Ct. Ill. Certiorari 
denied. Reported below: 2016 IL 119860, 67 N. E. 3d 233. 

No. 16–8021. McDonnel v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 671 Fed. Appx. 337. 

No. 16–8023. Day v. United States. C. A. 4th Cir. Certio-
rari denied. 

No. 16–8024. Cobler v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 671 Fed. Appx. 113. 

No. 16–8028. Marquez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 667 Fed. Appx. 496. 

No. 16–8031. Palom Ramirez v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 16–8033. Sayadi-Takhtehkar v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 670 Fed. Appx. 861. 

No. 16–8035. Bramwell v. Jones, Secretary, Florida De-
partment of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. 

No. 16–8039. Burciaga v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 661 Fed. Appx. 925. 
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No. 16–8041. Wilson v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 670 Fed. Appx. 377. 

No. 16–8042. Zavesky v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 839 F. 3d 688. 

No. 16–8046. Roman-De-Jesus v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 16–8048. Steele v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 670 Fed. Appx. 368. 

No. 16–8056. Brevick v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 669 Fed. Appx. 266. 

No. 16–8059. Brown v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 670 Fed. Appx. 364. 

No. 16–8060. Alvarez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 835 F. 3d 1180. 

No. 16–8061. Alford v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 16–8066. Dodds v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 668 Fed. Appx. 771. 

No. 16–8070. Mitchell v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 16–8074. 
tiorari denied. 

No. 16–8075. 
tiorari denied. 

No. 16–8078. 
tiorari denied. 

No. 16–8087. 

Lomas v. United States. C. A. 5th Cir. Cer-

Leon v. United States. C. A. 11th Cir. Cer-
Reported below: 841 F. 3d 1187. 

Partin v. United States. C. A. 9th Cir. Cer-
Reported below: 670 Fed. Appx. 645. 

Vergott v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 662 Fed. Appx. 320. 

No. 16–8094. Sue v. Kline, Warden, et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 662 Fed. Appx. 604. 

No. 16–8095. Saucedo v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 351. 
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No. 16–8096. Robinson, aka Moore v. United States. Ct. 
App. D. C. Certiorari denied. 

No. 16–8104. Bulos-Gonzalez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 670 Fed. Appx. 356. 

No. 16–8106. Berry v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 664 Fed. Appx. 413. 

No. 16–8121. Davis v. Langford, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 16–8122. Parsons v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 664 Fed. Appx. 187. 

No. 16–8126. Martinez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 670 Fed. Appx. 885. 

No. 16–8132. Morales v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 664 Fed. Appx. 228. 

No. 16–8140. Yates v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 842 F. 3d 1051. 

No. 16–8153. Javier Villafranca v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 844 F. 3d 199. 

No. 16–710. Photos Etc. Corp. et al. v. Home Depot 
U. S. A., Inc., et al. C. A. 2d Cir. Certiorari denied. The 
Chief Justice and Justice Alito took no part in the consider-
ation or decision of this petition. Reported below: 827 F. 3d 223. 

No. 16–762. Pundt, Individually and on Behalf of All 
Others Similarly Situated v. Verizon Communications, 
Inc., et al. C. A. 5th Cir. Certiorari denied. The Chief Jus-
tice took no part in the consideration or decision of this petition. 
Reported below: 837 F. 3d 523. 

No. 16–6107. Ford v. United States. C. A. 11th Cir. Cer-
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 16–8025. Alexander v. United States. C. A. 4th Cir. 
Certiorari denied. Justice Kagan took no part in the consid-
eration or decision of this petition. Reported below: 661 Fed. 
Appx. 786. 
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No. 16–8034. Rivers v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consider-
ation or decision of this petition. 

No. 16–8088. Yunque v. United States. C. A. 5th Cir. 
Certiorari denied. Justice Kagan took no part in the consider-
ation or decision of this petition. 

Rehearing Denied 

No. 16–5608. Pianka v. United States et al., ante, p. 924; 
No. 16–6186. Hall v. Berghuis, Warden, ante, p. 1022; 
No. 16–6408. Jones v. Illinois Department of Health-

care and Family Services et al., ante, p. 1059; 
No. 16–6817. G. I. v. Florida Department of Children 

and Families et al., ante, p. 1093; 
No. 16–7170. Jameel v. United States, ante, p. 1095; and 
No. 16–7256. Comfort v. Shulkin, Secretary of Veterans 

Affairs, ante, p. 1130. Petitions for rehearing denied. 

No. 16–6960. Gorbey v. Rathman, Warden, ante, p. 1084. 
Petition for rehearing denied. The Chief Justice and Justice 
Kagan took no part in the consideration or decision of this 
petition. 
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AFFIRMATIVE DEFENSES. See Patent Act. 

BANK FRAUD. See Criminal Law. 

BANKRUPTCY ASSETS. See Bankruptcy Law. 

BANKRUPTCY LAW. 

Chapter 11 structured dismissal—Deviation from ordinary priority 
rules governing asset distribution.—Bankruptcy court may not, without 
consent of affected creditors, approve a structured dismissal of a Chapter 
11 bankruptcy that deviates from ordinary priority rules governing distri-
butions of bankruptcy estate assets. Czyzewski v. Jevic Holding Corp., 
p. 451. 

CAPITAL SENTENCING. See Victim Impact Statements. 

CERTIFICATE OF APPEALABILITY. See Habeas Corpus. 

CHAPTER 11. See Bankruptcy Law. 

CIVIL RIGHTS ACT OF 1871. See Qualifed Immunity from Suit. 

CONGRESSIONAL REDISTRICTING. See Constitutional Law. 

CONSTITUTIONAL LAW. 

I. Double jeopardy. 

Issue preclusion—Retrial of defendants following inconsistent jury 
verdicts.—Issue-preclusion component of Double Jeopardy Clause does not 
bar Government from retrying defendants, like petitioners, after a jury 
has returned irreconcilably inconsistent verdicts of conviction and acquit-
tal and convictions are later vacated for legal error unrelated to inconsist-
ency. Bravo-Fernandez v. United States, p. 5. 

II. Due process. 

Request to disqualify trial judge—Question of constitutionally tolera-
ble bias.—Where petitioner requested recusal of his trial judge, Nevada 
Supreme Court erred in not asking proper question: whether, considering 
all circumstances alleged, risk of bias was too high to be constitutionally 
tolerable. Rippo v. Baker, p. 285. 

1227 
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CONSTITUTIONAL LAW—Continued. 
III. Equal protection of the laws. 

Legislative redistricting—Race-based decisionmaking.—District Court 
employed an incorrect legal standard in concluding race was not predomi-
nant factor in Virginia Legislature's design for 11 of 12 challenged state 
legislative districts, but court did not err in concluding that lines for re-
maining district were constitutional because legislature's use of race, 
though predominant, was narrowly tailored to achieve a compelling state 
interest. Bethune-Hill v. Virginia State Bd. of Elections, p. 178. 

IV. Fourth Amendment. 

Legality of pretrial confnement—Timeliness.—Petitioner may chal-
lenge legality of his pretrial confnement on Fourth Amendment grounds; 
on remand, Seventh Circuit should determine claim's accrual date for stat-
ute-of-limitations purposes, unless it fnds that city has previously waived 
its timeliness argument. Manuel v. Joliet, p. 357. 

COPYRIGHT LAW. 

Copyright protection eligibility—Test for design features of useful ar-
ticles.—Test for determining whether a feature incorporated into design 
of a useful article is eligible for copyright protection—whether feature (1) 
can be perceived as a two- or three-dimensional work of art separate from 
useful article, and (2) would qualify as a protectable pictorial, graphic, or 
sculptural work, either on its own or fxed in some other tangible medium 
of expression, if it were imagined separately from useful article into which 
it is incorporated—is satisfed here. Star Athletica, L. L. C. v. Varsity 
Brands, Inc., p. 405. 

CRIMINAL LAW. See also Constitutional Law; Securities Regula-

tion; Victim Impact Statements. 

Scheme to defraud bank customer.—Title 18 U. S. C. § 1344(1), which 
makes it a crime to “knowingly execut[e] a scheme . . . to defraud a fnan-
cial institution,” covers schemes to deprive a bank of money in a custom-
er's deposit account. Shaw v. United States, p. 63. 

DETENTION OF ARRESTED PERSON. See Constitutional Law. 

DOUBLE JEOPARDY CLAUSE. See Constitutional Law. 

DUE PROCESS. See Constitutional Law; Federal Sentencing 

Guidelines. 

EDUCATION. See Individuals With Disabilities Education Act. 

EQUAL PROTECTION OF THE LAWS. See Constitutional Law. 

EXCESSIVE FORCE. See Qualifed Immunity from Suit. 
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FALSE CLAIMS ACT. 

Qui tam actions—Violation of Act's sealed document requirement— 
Abuse of discretion.—False Claims Act does not mandate dismissal of a 
qui tam relator's complaint for a violation of Act's requirement that a 
complaint be sealed for a specifed period of time; nor did District Court 
abuse its discretion in denying petitioner's motion to dismiss respondents' 
complaint for violating that requirement. State Farm Fire & Casualty 
Co. v. United States, p. 26. 

FANNIE MAE. See Jurisdiction. 

FEDERA L NATIONA L MORTGAGE A SSOCIATION. See 
Jurisdiction. 

FEDERAL RULES OF CIVIL PROCEDURE. See Habeas Corpus. 

FEDERAL VACANCIES REFORM ACT OF 1998. 

Presidential appointment nominees—Performance of duties in acting 
capacity under FVRA.—FVRA provision that prevents a person who has 
been nominated to fll a vacancy in an offce requiring Presidential appoint-
ment and Senate confrmation from performing duties of that offce in an 
acting capacity, 5 U. S. C. § 3345(b)(1), applies to anyone performing acting 
service under FVRA, not just frst assistants performing acting service 
under § 3345(a)(1). NLRB v. SW General, Inc., p. 288. 

FEDERALLY CHARTERED CORPORATIONS. See Jurisdiction. 

FOURTEENTH AMENDMENT. See Constitutional Law. 

FOURTH AMENDMENT. See Constitutional Law. 

HABEAS CORPUS. 

Certifcate of appealability—Ineffective assistance of counsel—Relief 
under Federal Rule of Civil Procedure 60(b)(6).—Fifth Circuit erred in 
denying a certifcate of appealability to petitioner, who demonstrated both 
ineffective assistance of counsel under Strickland v. Washington, 466 U. S. 
668, and an entitlement to relief under Rule 60(b)(6). Buck v. Davis, p. 100. 

INDIVIDUALS WITH DISABILITIES EDUCATION ACT. 

1. Exhaustion of administrative remedies—Gravamen of plaintiff's 
complaint.—Disabled child plaintiff seeking relief under a federal law 
other than IDEA need not exhaust Act's administrative procedures where 
gravamen of plaintiff's suit is something other than denial of IDEA's core 
guarantee of a “free appropriate public education”; Court of Appeals 
should determine on remand the gravamen of plaintiff's complaint. Fry 
v. Napoleon Community Schools, p. 154. 

2. Obligation to provide free public education—Individualized educa-
tion program.—To meet its substantive obligation to provide a free appro-
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INDIVIDUALS WITH DISABILITIES EDUCATION ACT—Continued. 
priate public education under IDEA, a school must offer an individualized 
education program that is reasonably calculated to enable a child to make 
progress appropriate in light of child's circumstances. Endrew F. v. 
Douglas County School Dist. RE–1, p. 386. 

INEFFECTIVE ASSISTANCE OF COUNSEL. See Habeas Corpus. 

INSIDE INFORMATION. See Securities Regulation. 

INSIDE TRADING IN CORPORATE STOCK. See Securities 

Regulation. 

ISSUE PRECLUSION. See Constitutional Law. 

JUDGES' RECUSAL. See Constitutional Law. 

JUDICIAL BIAS. See Constitutional Law. 

JURISDICTION. 

Sue-and-be-sued clause—Federal court jurisdiction.—Provision au-
thorizing federally chartered corporation Federal National Mortgage As-
sociation (Fannie Mae) “to sue and to be sued . . . in any court of competent 
jurisdiction, State or Federal,” 12 U. S. C. § 1723a(a), does not extend fed-
eral jurisdiction to all cases involving Fannie Mae. Lightfoot v. Cendant 
Mortgage Corp., p. 82. 

JURY DELIBERATIONS. See No-impeachment Rule. 

JURY VERDICTS. See Constitutional Law. 

LACHES. See Patent Act. 

MULTICOMPONENT INVENTIONS. See Patent Law. 

NEVADA. See Constitutional Law. 

NO-IMPEACHMENT RULE. 

Juror comments during deliberations—Compelling evidence of juror's 
racial animus.—Sixth Amendment requires that no-impeachment rule— 
which recognizes that a verdict, once entered, cannot be challenged based 
on comments jurors made during deliberations—must give way in order 
for trial court to assess possible denial of jury trial guarantee where com-
pelling evidence indicates that a juror relied on racial stereotypes or ani-
mus to convict a criminal defendant. Pena-Rodriguez v. Colorado, p. 206. 

PATENT ACT. 

Damages claims under Act—Inability to raise laches defense.—Laches 
cannot be invoked as a defense against a claim for damages brought within 
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PATENT ACT—Continued. 
Patent Act's 6-year limitations period, 35 U. S. C. § 286. SCA Hygiene 
Products Aktiebolag v. First Quality Baby Products, LLC, p. 328. 

PATENT LAW. 

1. Design-patent infringement of multicomponent product—Damages 
award.—In arriving at a damages award for design-patent infringement 
involving a multicomponent product, relevant “article of manufacture,” 35 
U. S. C. § 289, need not be end product sold to consumer but may be a 
component of that product. Samsung Electronics Co. v. Apple Inc., p. 53. 

2. Infringement liability—Multicomponent invention manufactured 
abroad.—Supply from United States of a single component of a multicom-
ponent invention for manufacture abroad does not give rise to infringe-
ment liability under § 271(f)(1) of Patent Act, because it does constitute 
supply of “all or a substantial portion of the components of a patented 
invention” for combination abroad. Life Technologies Corp. v. Promega 
Corp., p. 140. 

PUBLIC SCHOOL EDUCATION. See Individuals With Disabilities 

Education Act. 

QUALIFIED IMMUNITY FROM SUIT. 

Qualifed immunity of police offcer—Clearly established law.—Tenth 
Circuit erred in basing its conclusion that police offcer was not entitled to 
qualifed immunity on ground that he violated clearly established law 
when he arrived late to an ongoing police action and then failed to identify 
himself before shooting an armed individual. White v. Pauly, p. 73. 

QUI TAM ACTIONS. See False Claims Act. 

RACIAL BIAS. See No-impeachment Rule. 

RACIAL GERRYMANDERING. See Constitutional Law. 

RECESS APPOINTMENTS CLAUSE. See Federal Vacancies Re-

form Act of 1998. 

REDISTRICTING. See Constitutional Law. 

RULES OF EVIDENCE. See No-impeachment Rule. 

SEALED DOCUMENTS. See False Claims Act. 

SECURITIES REGULATION. 

Inside trading—Tippee's conviction for securities fraud—Jury infer-
ence on personal beneft to tipper.—In affrming insider-trading tippee's 
securities fraud conviction, Ninth Circuit properly applied Dirks v. SEC, 
463 U. S. 646, which permitted jury here to infer that tipper personally 
benefted from making a gift of confdential information to a trading rela-
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SECURITIES REGULATION—Continued. 
tive, from whom he, in turn, received information. Salman v. United 
States, p. 39. 

SIXTH AMENDMENT RIGHT TO TRIAL BY JURY. See No-

impeachment Rule. 

STATUTES OF LIMITATIONS. See Patent Act. 

STRUCTURED CHAPTER 11 DISMISSALS. See Bankruptcy Law. 

SUPREME COURT. 

Proceedings in memory of Justice Scalia, p. vii. 

UNITED STATES SENTENCING COMMISSION GUIDELINES. 

Exception of due process vagueness challenges.—Advisory Guidelines 
are not subject to vagueness challenges under Due Process Clause. 
Beckles v. United States, p. 256. 

VAGUENESS. See Federal Sentencing Guidelines. 

VICTIM IMPACT STATEMENTS. 

Capital sentencing—Consideration of victim impact evidence.—State 
court erred in concluding that Payne v. Tennessee, 501 U. S. 808, implicitly 
overruled portion of Booth v. Maryland, 482 U. S. 496, that prohibits a 
capital sentencing jury from considering opinions of a victim's family mem-
bers about criminal act, defendant, and appropriate punishment. Bosse 
v. Oklahoma, p. 1. 

VIRGINIA. See Constitutional Law. 

WORDS AND PHRASES. 

1. “[A]ll or a substantial portion of the components of a patented inven-
tion.” Patent Act, 35 U. S. C. § 271(f)(1). Life Technologies Corp. v. Pro-
mega Corp., p. 140. 

2. “[A]rticle of manufacture.” Patent Act, 35 U. S. C. § 289. Samsung 
Electronics Co. v. Apple Inc., p. 53. 

3. “[K]nowingly execut[e] a scheme . . . to defraud a fnancial institu-
tion.” 18 U. S. C. § 1344(1). Shaw v. United States, p. 63. 

4. “[T]o sue and to be sued . . . in any court of competent jurisdiction, 
State or Federal.” 12 U. S. C. § 1723a(a). Lightfoot v. Cendant Mortgage 
Corp., p. 82. 




