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SUPREME COURT OF THE UNITED STATES 

Allotment of Justices 

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective September 28, 2010, viz.: 

For the District of Columbia Circuit, John G. Roberts, Jr., 
Chief Justice. 

For the First Circuit, Stephen Breyer, Associate Justice. 
For the Second Circuit, Ruth Bader Ginsburg, Associate 

Justice. 
For the Third Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Fourth Circuit, John G. Roberts, Jr., Chief Justice. 
For the Fifth Circuit, Antonin Scalia, Associate Justice. 
For the Sixth Circuit, Elena Kagan, Associate Justice. 
For the Seventh Circuit, Elena Kagan, Associate Justice. 
For the Eighth Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Ninth Circuit, Anthony M. Kennedy, Associate Justice. 
For the Tenth Circuit, Sonia Sotomayor, Associate Justice. 
For the Eleventh Circuit, Clarence Thomas, Associate Justice. 
For the Federal Circuit, John G. Roberts, Jr., Chief Justice. 

September 28, 2010. 

(For next previous allotment, see 561 U. S. vi.) 
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APPOINTMENT OF REPORTER OF DECISIONS 

Supreme Court of the United States 

MONDAY, MARCH 7, 2011 

Present: Chief Justice Roberts, Justice Kennedy, 
Justice Thomas, Justice Ginsburg, Justice Alito, and 
Justice Kagan. 

The Chief Justice said: 

I am pleased to announce that the Court has appointed 
Christine L. Fallon as the Reporter of Decisions. Ms. Fal­
lon, who was formerly the Deputy Reporter of Decisions is 
the 16th Reporter of Decisions. Congratulations. 
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CASES ADJUDGED 

IN THE 

SUPREME COURT OF THE UNITED STATES 
AT
 

OCTOBER TERM, 2010
 

WILSON, SUPERINTENDENT, INDIANA STATE
 
PRISON v. CORCORAN
 

on petition for writ of certiorari to the united 
states court of appeals for the seventh circuit 

No. 10–91. Decided November 8, 2010 

The Seventh Circuit granted respondent habeas relief, concluding that the 
Indiana Supreme Court had made “ ‘an unreasonable determination of 
the facts’ ” under 28 U. S. C. § 2254(d)(2) when it accepted the trial 
court’s representation that it did not rely on nonstatutory aggravating 
factors in sentencing respondent to death. The Seventh Circuit there­
fore required the Indiana trial court to reconsider its sentence in order 
to “prevent non-compliance with Indiana law.” 

Held: The Seventh Circuit erred in granting habeas relief. Federal 
courts may not grant federal habeas relief to state prisoners “ ‘for errors 
of state law.’ ” Estelle v. McGuire, 502 U. S. 62, 67. Nor did it suffice 
for the Seventh Circuit to rely on § 2254(d)(2), which does not repeal 
§ 2254(a)’s command that habeas relief may be afforded to a state pris­
oner “only on the ground” that his custody violates federal law. 

Certiorari granted; 593 F. 3d 547, vacated and remanded. 

Per Curiam. 

Federal courts may not issue writs of habeas corpus to 
state prisoners whose confinement does not violate federal 
law. Because the Court of Appeals granted the writ to re­

1 
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2 WILSON v. CORCORAN 

Per Curiam 

spondent without finding such a violation, we vacate its judg­
ment and remand. 

* * * 

In 1997, respondent Joseph Corcoran shot and killed four 
men, including his brother and his sister’s fiance. An Indi­
ana jury found him guilty of four counts of murder, found 
the statutory aggravating circumstance of multiple murders, 
and unanimously recommended capital punishment. The 
trial judge agreed and sentenced respondent to death. 

But on appeal, the Supreme Court of Indiana vacated the 
sentence out of concern that the trial judge might have vio­
lated Indiana law by relying partly on nonstatutory aggra­
vating factors when imposing the death penalty. Corcoran 
v. State, 739 N. E. 2d 649, 657–658 (2000). When addressing 
respondent at sentencing, the trial court had remarked: 

“ ‘[T]he knowing and intentional murders of four inno­
cent people is an extremely heinous and aggravated 
crime. . . . I don’t think in the history of this county 
we’ve had a mass murderer such as yourself. It makes 
you, Mr. Corcoran, a very dangerous, evil mass mur­
derer. And I am convinced in my heart of hearts, . . . 
if given the opportunity, you will murder again.’ ” Id., 
at 657 (quoting transcript). 

According to the Indiana Supreme Court, the trial judge’s 
reference to the innocence of respondent’s victims, the hei­
nousness of his offense, and his future dangerousness was 
not necessarily improper; it is permissible to provide “an ap­
propriate context for consideration of the alleged aggravat­
ing and mitigating circumstances.” Ibid. (internal quota­
tion marks omitted). But because the trial court might have 
meant that it weighed these factors as aggravating circum­
stances, the Indiana Supreme Court remanded for resentenc­
ing. See ibid. 

On remand, the trial court issued a revised sentencing 
order. It wrote: 
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3 Cite as: 562 U. S. 1 (2010) 

Per Curiam 

“ ‘The trial Court, in balancing the proved aggravators 
and mitigators, emphasizes to the Supreme Court that 
it only relied upon those proven statutory aggravators. 
The trial Court’s remarks at the sentencing hearing, and 
the language in the original sentencing order explain 
why such high weight was given to the statutory aggra­
vator of multiple murder, and further support the trial 
Court’s personal conclusion that the sentence is appro­
priate punishment for this offender and these crimes.’ ” 
Corcoran v. State, 774 N. E. 2d 495, 498 (Ind. 2002) (quot­
ing order). 

On appeal, over respondent’s objection, the Supreme Court 
accepted this explanation and affirmed the sentence. Id., at 
498–499, 502. It explained that it was “now satisfied that 
the trial court has relied on only aggravators listed in Indi­
ana Code § 35–50–2–9(b). . . . There is no lack of clarity in [the 
trial court’s] statement and no plausible reason to believe it 
untrue.” Id., at 499. 

Respondent later applied to the United States District 
Court for the Northern District of Indiana for a writ of ha­
beas corpus. His habeas petition asserted a number of 
grounds for relief, including a renewed claim that, notwith­
standing its assurances to the contrary, the trial court im­
properly relied on nonstatutory aggravating factors when 
it resentenced him. Respondent also asserted that this re­
liance violated the Eighth and Fourteenth Amendments. 
Record, Doc. 13, p. 11. In its response to the petition, the 
State specifically disputed that contention. Id., Doc. 33, 
at 16 (“[Respondent] fails to establish any constitutional de­
ficiency in [the] Indiana Supreme Court’s review of the trial 
court’s treatment of Corcoran’s sentence on remand, let alone 
does it show that the state supreme court’s judgment is in 
any way inconsistent with applicable United States Supreme 
Court precedent”). 

The District Court, however, had no need to resolve this 
dispute because it granted habeas relief on a wholly different 
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4 WILSON v. CORCORAN 

Per Curiam 

ground: that an offer by the prosecutor to take the death 
penalty off the table in exchange for a waiver of a jury trial 
had violated the Sixth Amendment. Corcoran v. Buss, 483 
F. Supp. 2d 709, 725–726 (2007). It did not address the sen­
tencing challenge because that was “rendered moot” by the 
grant of habeas relief. Id., at 734. 

The State appealed, and the Seventh Circuit reversed the 
District Court’s Sixth Amendment ruling. Corcoran v. 
Buss, 551 F. 3d 703, 712, 714 (2008). Then, evidently over­
looking respondent’s remaining sentencing claims, the Sev­
enth Circuit remanded the case to the District Court “with 
instructions to deny the writ.” Id., at 714. To correct this 
oversight, we granted certiorari and vacated the Seventh 
Circuit’s judgment. Corcoran v. Levenhagen, 558 U. S. 1 
(2009) (per curiam). We explained that the Court of Ap­
peals “should have permitted the District Court to consider 
Corcoran’s unresolved challenges to his death sentence on 
remand, or should have itself explained why such consider­
ation was unnecessary.” Id., at 2. 

On remand—and without any opportunity for briefing by 
the parties—the Court of Appeals changed course and 
granted habeas relief. Corcoran v. Levenhagen, 593 F. 3d 
547, 555 (2010). After determining that respondent’s sen­
tencing challenge had been waived by his failure to include 
it in his original cross-appeal, the Seventh Circuit concluded 
that the claim satisfied plain-error review. Id., at 551. The 
panel explained that, “unlike the Indiana Supreme Court,” it 
was unsatisfied with the trial court’s representation that it 
relied only on aggravating factors authorized by Indiana law. 
Ibid. Because the trial court’s revised sentencing order said 
that it used the nonstatutory factors of heinousness, vic­
tims’ innocence, and future dangerousness to determine the 
weight given to the aggravator of multiple murders, the Sev­
enth Circuit concluded that the Indiana Supreme Court had 
made an “ ‘unreasonable determination of the facts’ ” when it 
accepted the trial court’s representation that it did not rely 
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Per Curiam 

on those factors as aggravating circumstances. Ibid. (quot­
ing 28 U. S. C. § 2254(d)(2)). The panel therefore required 
the Indiana trial court to reconsider its sentencing determi­
nation in order to “prevent non-compliance with Indiana 
law.” 593 F. 3d, at 552–553. 

But it is only noncompliance with federal law that renders 
a State’s criminal judgment susceptible to collateral attack 
in the federal courts. The habeas statute unambiguously 
provides that a federal court may issue the writ to a state 
prisoner “only on the ground that he is in custody in viola­
tion of the Constitution or laws or treaties of the United 
States.” 28 U. S. C. § 2254(a). And we have repeatedly 
held that “ ‘federal habeas corpus relief does not lie for errors 
of state law.’ ” Estelle v. McGuire, 502 U. S. 62, 67 (1991) 
(quoting Lewis v. Jeffers, 497 U. S. 764, 780 (1990)). “[I]t 
is not the province of a federal habeas court to reexamine 
state-court determinations on state-law questions.” 502 
U. S., at 67–68. But here, the panel’s opinion contained no 
hint that it thought the violation of Indiana law it had un­
earthed also entailed the infringement of any federal right. 
Not only did the court frame respondent’s claim as whether 
“the Indiana trial court considered non-statutory aggravat­
ing circumstances . . . in contravention of state law,” 593 
F. 3d, at 551 (emphasis added), it also explicitly acknowl­
edged that “[n]othing in [its] opinion prevents Indiana from 
adopting a rule permitting the use of non-statutory aggrava­
tors in the death sentence selection process. See Zant v. 
Stephens, 462 U. S. 862, 878 (1983) (permitting their use 
under federal law),” id., at 551–552 (citations omitted). 

Nor did it suffice for the Court of Appeals to find an un­
reasonable determination of the facts under 28 U. S. C. 
§ 2254(d)(2). That provision allows habeas petitioners to 
avoid the bar to habeas relief imposed with respect to federal 
claims adjudicated on the merits in state court by showing 
that the state court’s decision was “based on an unreasonable 
determination of the facts in light of the evidence presented 
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Per Curiam 

in the State court proceeding.” It does not repeal the com­
mand of § 2254(a) that habeas relief may be afforded to a 
state prisoner “only on the ground” that his custody vio­
lates federal law. 

In response to the Seventh Circuit’s opinion, the State filed 
a petition for rehearing and rehearing en banc. The State’s 
petition argued that the Seventh Circuit had erred by grant­
ing relief in the absence of a federal violation. It also con­
tended, on the authority of our opinion in Wainwright v. 
Goode, 464 U. S. 78 (1983) (per curiam), that the Court of 
Appeals erred by second-guessing the Indiana Supreme 
Court’s factual determination that its own trial court com­
plied with Indiana law. 

The Seventh Circuit denied rehearing, but amended its 
opinion to include this language: 

“This [remand for resentencing] will cure the state trial 
court’s ‘unreasonable determination of the facts.’ 28 
U. S. C. § 2254(d)(1) [sic]. (It will also prevent noncom­
pliance with Indiana law. [Corcoran] contended that, 
under the circumstances of this case, noncompliance 
with state law also violates the federal Constitution and 
thus warrants him relief under 28 U. S. C. § 2254(d)(2). 
[The State] has not advanced any contrary argument 
based on Wainwright v. Goode, 464 U. S. 78 (1983), or 
any similar decision.)” App. to Pet. for Cert. 144a–145a. 

The amendment did not cure the defect. It is not enough 
to note that a habeas petitioner asserts the existence of a 
constitutional violation; unless the federal court agrees with 
that assertion, it may not grant relief. The Seventh Cir­
cuit’s opinion reflects no such agreement, nor does it even 
articulate what federal right was allegedly infringed. In 
fact, as to one possible federal claim, the court maintains that 
it would not violate federal law for Indiana to adopt a rule 
authorizing what the trial court did. 593 F. 3d, at 551–552. 
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In lieu of finding or even describing a constitutional error, 
the amended opinion says only that the State had not “ad­
vanced any contrary argument based on Wainwright v. 
Goode . . . or any similar decision.” App. to Pet. for Cert. 
145a. It is not clear what this language was meant to con­
vey. It cannot have meant that the State forfeited the posi­
tion that respondent’s allegations do not state a constitu­
tional violation, since (as we observed) the State explicitly 
disputed that point before the District Court—the last forum 
in which the subject had been raised, leading the Court of 
Appeals to conclude that respondent had waived the claim 
entirely. 593 F. 3d, at 551. And there is no suggestion that 
the State has ever conceded the existence of a federal right 
to be sentenced in accordance with Indiana law. Under 
those circumstances, it was improper for the Court of Ap­
peals to issue the writ without first concluding that a viola­
tion of federal law had been established. 

The petition for a writ of certiorari and respondent’s mo­
tion for leave to proceed in forma pauperis are granted. 
The judgment of the Court of Appeals is vacated, and the 
case is remanded for further proceedings consistent with this 
opinion. We express no view about the merits of the ha­
beas petition. 

It is so ordered. 
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Syllabus 

ABBOTT v. UNITED STATES 

certiorari to the united states court of appeals for 
the third circuit 

No. 09–479. Argued October 4, 2010—Decided November 15, 2010* 

Petitioners Abbott and Gould, defendants in unrelated prosecutions, were 
charged with drug and firearm offenses, including violation of 18 U. S. C. 
§ 924(c), which prohibits using, carrying, or possessing a deadly weapon 
in connection with “any crime of violence or drug trafficking crime,” 
§ 924(c)(1)(A). The minimum prison term for a § 924(c) offense is five 
years, § 924(c)(1)(A)(i), in addition to “any other term of imprisonment 
imposed on the [offender],” § 924(c)(1)(D)(ii). Abbott was convicted on 
the § 924(c) count, on two predicate drug-trafficking counts, and of being 
a felon in possession of a firearm. He received a 15-year mandatory 
minimum sentence for his felon-in-possession conviction and an addi­
tional five years for his § 924(c) violation. Gould’s predicate drug-
trafficking crime carried a ten-year mandatory minimum sentence; he 
received an additional five years for his § 924(c) violation. On appeal, 
Abbott and Gould challenged their § 924(c) sentences, resting their ob­
jections on the “except” clause prefacing § 924(c)(1)(A). That clause 
provides for imposition of a minimum five-year term as a consecutive 
sentence “[e]xcept to the extent that a greater minimum sentence is 
otherwise provided by [§ 924(c) itself] or by any other provision of law.” 
Abbott urged that the “except” clause was triggered by his 15-year 
felon-in-possession sentence; Gould said the same of the ten years com­
manded by his predicate trafficking crime. The Third Circuit affirmed 
Abbott’s sentence, concluding that the “except” clause “refers only to 
other minimum sentences that may be imposed” for § 924(c) violations. 
Gould fared no better before the Fifth Circuit. 

Held: A defendant is subject to the highest mandatory minimum specified 
for his conduct in § 924(c), unless another provision of law directed to 
conduct proscribed by § 924(c) imposes an even greater mandatory mini­
mum. Pp. 15–28. 

(a) Section 924(c) was enacted as part of the Gun Control Act of 1968, 
but the “except” clause was not added until 1998. Under the pre-1998 
text, it is undisputed, separate counts of conviction did not preempt 
§ 924(c) sentences, and Abbott and Gould would have been correctly sen­

*Together with No. 09–7073, Gould v. United States, on certiorari to the 
United States Court of Appeals for the Fifth Circuit. 
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tenced under § 924(c). The question here is whether Congress’ 1998 
reformulation of § 924(c) rendered their sentences excessive. The 1998 
alteration responded primarily to Bailey v. United States, 516 U. S. 137, 
which held that § 924(c)(1)’s ban on “use” of a firearm did not reach 
“mere possession” of a weapon, id., at 144. In addition to bringing pos­
session within the statute’s compass, Congress increased the severity of 
§ 924(c) sentences by changing “once mandatory sentences into manda­
tory minimum sentences,” United States v. O’Brien, 560 U. S. 218, 232, 
and by elevating the sentences for brandishing and discharging a fire­
arm and for repeat offenses. Congress also restructured the provision, 
“divid[ing] what was once a lengthy principal sentence into separate 
subparagraphs,” id., at 227, and it added the “except” clause at issue. 
Pp. 15–18. 

(b) The leading portion of the “except” clause now prefacing‚ 
§ 924(c)(1)(A) refers to a “greater minimum sentence . . .  otherwise pro­
vided by [§ 924(c) itself]”; the second segment of the clause refers to a 
greater minimum provided outside § 924(c) “by any other provision of 
law.” To determine whether a greater minimum sentence is “otherwise 
provided . . . by any other provision of law,” the key question is: other­
wise provided for what? Most courts have answered: for the conduct 
§ 924(c) proscribes, i. e., possessing a firearm in connection with a predi­
cate crime. 

Abbott and Gould disagree. Gould would apply the “except” clause 
whenever any count of conviction at sentencing requires a greater mini­
mum sentence. Abbott argues that the minimum sentence “otherwise 
provided” must be one imposed for the criminal transaction that trig­
gered § 924(c) or, in the alternative, for a firearm offense involving the 
same firearm that triggered § 924(c). These three interpretations share 
a common, but implausible, premise: that Congress in 1998 adopted a 
less aggressive mode of applying § 924(c), one that significantly reduced 
the severity of the provision’s impact on defendants. The pre-1998 ver­
sion of § 924(c) prescribed a discrete sentence to be imposed on top of 
the sentence received for the predicate crime or any separate firearm 
conviction. It is unlikely that Congress meant a prefatory clause, added 
in a bill dubbed “An Act [t]o throttle criminal use of guns,” to effect a 
departure so great from § 924(c)’s original insistence that sentencing 
judges impose additional punishment for § 924(c) violations. Abbott’s 
and Gould’s readings would undercut that same bill’s primary objective: 
to expand § 924(c)’s coverage to reach firearm possession. Their read­
ings would also result in sentencing anomalies Congress surely did not 
intend. Section 924(c), as they construe it, would often impose no pen­
alty at all for the conduct that provision makes independently criminal. 
Stranger still, the worst offenders would often secure shorter sentences 
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than less grave offenders, because the highest sentences on other counts 
of conviction would be most likely to preempt § 924(c) sentences. Ab­
bott and Gould respond that sentencing judges may take account of any 
anomalies and order appropriate adjustments. While a judge exercis­
ing discretion under 18 U. S. C. § 3553(a) would not be required to sen­
tence a more culpable defendant to a lesser term, this Court doubts that 
Congress had such a cure in mind in 1998, seven years before United 
States v. Booker, 543 U. S. 220, held that district courts have discretion 
to depart from the Sentencing Guidelines based on § 3553(a). Abbott 
and Gould alternatively contend that Congress could have anticipated 
that the then-mandatory Guidelines would resolve disparities by pre­
scribing a firearm enhancement to the predicate sentence. But Con­
gress expressly rejected an analogous scheme in 1984, when it amended 
§ 924(c) to impose a penalty even when the predicate crime itself pre­
scribed a firearm enhancement. Between 1984 and 1998, Congress ex­
panded the reach or increased the severity of § 924(c) four times, never 
suggesting that a Guidelines firearm enhancement might suffice to ac­
complish § 924(c)’s objective. Nor is there any indication that Congress 
was contemplating the Guidelines’ relationship to § 924(c) when it added 
the “except” clause. Pp. 18–24. 

(c) The Government’s reading—that the “except” clause is triggered 
only when another provision commands a longer term for conduct violat­
ing § 924(c)—makes far more sense. It gives effect to statutory lan­
guage commanding that all § 924(c) offenders shall receive additional 
punishment for their violation of that provision, a command reiterated 
three times: First, the statute states that the § 924(c)(1) punishment 
“shall” be imposed “in addition to” the penalty for the predicate offense, 
§ 924(c)(1)(A); second, § 924(c) demands a discrete punishment even if the 
predicate crime itself “provides for an enhanced punishment if com­
mitted by the use of a deadly or dangerous weapon or device,” ibid.; 
third, § 924(c)(1)(D)(ii) rules out the possibility that a § 924(c) sentence 
might “run concurrently with any other term of imprisonment.” Inter­
preting the “except” clause to train on conduct offending § 924(c) also 
makes sense as a matter of syntax. The clause is a proviso, most natu­
rally read to refer to the conduct § 924(c) proscribes. See United States 
v. Morrow, 266 U. S. 531, 534–535. There is strong contextual support 
for the view that the “except” clause was intended simply to clarify 
§ 924(c). At the same time Congress added the clause, it made the rest 
of § 924(c) more complex, dividing its existing sentencing prescriptions 
into four paragraphs, and adding new penalties for brandishing and dis­
charging a firearm. Congress thought the restructuring might confuse 
sentencing judges: It added the “except” clause’s initial part, which cov­
ers greater minimums provided “by this subsection,” to instruct judges 
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not to stack ten years for discharging a gun on top of seven for brandish­
ing the same weapon. In referencing greater minimums provided by 
“any other provision of law,” the second portion of the clause simply 
furnishes the same no-stacking instruction for cases in which § 924(c) 
and a different statute both punish conduct offending § 924(c). Con­
gress likely anticipated such cases when framing the “except” clause, 
for the bill that reformulated § 924(c)’s text also amended 18 U. S. C. 
§ 3559(c) to command a life sentence for certain repeat felons convicted 
of “firearms possession (as described in section 924(c)).” This interpre­
tation does not render the “except” clause’s second part effectively 
meaningless. Though § 3559(c) is the only existing statute, outside of 
§ 924(c) itself, that the Government places within the “except” clause, 
the “any other provision of law” portion installs a safety valve for addi­
tional sentences that Congress may codify outside § 924(c) in the future. 
Neither United States v. Gonzales, 520 U. S. 1, nor Republic of Iraq v. 
Beaty, 556 U. S. 848, warrants a different conclusion. Pp. 24–28. 

No. 09–479, 574 F. 3d 203; No. 09–7073, 329 Fed. Appx. 569, affirmed. 

Ginsburg, J., delivered the opinion of the Court, in which all other 
Members joined, except Kagan, J., who took no part in the consideration 
or decision of the cases. 

David L. Horan, by appointment of the Court, 559 U. S. 
1065, argued the cause for petitioner in No. 09–7073. With 
him on the briefs were David J. Schenck, Paul F. Theiss, and 
Gregory A. Castanias. James E. Ryan argued the cause for 
petitioner in No. 09–479. With him on the briefs were Mark 
T. Stancil, Daniel R. Ortiz, George A. Rutherglen, Elizabeth 
K. Ainslie, David T. Goldberg, and John P. Elwood. 

Acting Deputy Solicitor General McLeese argued the 
cause for the United States in both cases. On the brief were 
Acting Solicitor General Katyal, Assistant Attorney Gen­
eral Breuer, Deputy Solicitor General Dreeben, David A. 
O’Neil, and John M. Pellettieri.† 

†Briefs of amici curiae urging reversal in both cases were filed for the 
American Bar Association by Carolyn B. Lamm; for Families Against 
Mandatory Minimums by Mary Price, Peter Goldberger, Margaret Colgate 
Love, Stephanos Bibas, Stephen B. Kinnaird, and Sean D. Unger; and for 
the National Association of Criminal Defense Lawyers by Miguel A. Es­
trada, David Debold, and Joshua L. Dratel. 
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Opinion of the Court 

Justice Ginsburg delivered the opinion of the Court. 

As one of several measures to punish gun possession by 
persons engaged in crime, Congress made it a discrete of­
fense to use, carry, or possess a deadly weapon in connection 
with “any crime of violence or drug trafficking crime.” 18 
U. S. C. § 924(c)(1)(A). The minimum prison term for the of­
fense described in § 924(c) is five years, § 924(c)(1)(A)(i), in 
addition to “any other term of imprisonment imposed on the 
[offender],” § 924(c)(1)(D)(ii). The two consolidated cases be­
fore us call for interpretation of § 924(c) as that provision was 
reformulated in 1998. 

Kevin Abbott and Carlos Rashad Gould, petitioners here, 
defendants below, were charged with multiple drug and 
firearm offenses; charges on which they were convicted in­
cluded violation of § 924(c). Each objected to the imposition 
of any additional prison time for his § 924(c) conviction. 
Their objections rested on the “except” clause now prefacing 
§ 924(c)(1)(A). Under that clause, a minimum term of five 
years shall be imposed as a consecutive sentence “[e]xcept 
to the extent that a greater minimum sentence is otherwise 
provided by [§ 924(c) itself] or by any other provision of law.” 

Abbott and Gould read § 924(c)’s “except” clause to secure 
them against prison time for their § 924(c) convictions. They 
claim exemption from punishment under § 924(c) because 
they were sentenced to greater mandatory minimum prison 
terms for convictions on other counts charging different of­
fenses. The “except” clause, they urge, ensures that § 924(c) 
offenders will serve at least five years in prison. If convic­
tion on a different count yields a mandatory sentence exceed­
ing five years, they maintain, the statutory requirement is 
satisfied and the penalty specified for the § 924(c) violation 
becomes inoperative. 

The courts below, agreeing with the Government’s con­
struction of the statute, read § 924(c)(1) as independently re­
quiring a sentence of at least five years, tacked onto any 
other sentence the defendant receives. The “except” clause 
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refers to “a greater minimum sentence . . . otherwise pro­
vided.” “[O]therwise provided” for what, the courts below 
asked; their answer, for conduct offending § 924(c), i. e., pos­
sessing a firearm in connection with a crime of violence or 
drug-trafficking crime. 

A defendant is not spared from a separate, consecutive 
sentence for a § 924(c) conviction, the lower courts deter­
mined, whenever he faces a higher mandatory minimum for 
a different count of conviction. Instead, according to the 
courts below and the Government here, the “except” clause 
applies only when another provision—whether contained 
within or placed outside § 924(c)—commands a longer term 
for conduct violating § 924(c). For example, the manda­
tory minimum sentence for a § 924(c) offense is five years, 
but if the firearm is brandished, the minimum rises to 
seven years, and if the firearm is discharged, to ten years. 
§ 924(c)(1)(A)(i), (ii), (iii). A defendant who possessed, bran­
dished, and discharged a firearm in violation of § 924(c) would 
thus face a mandatory minimum term of ten years. 

We hold, in accord with the courts below, and in line with 
the majority of the Courts of Appeals, that a defendant is 
subject to a mandatory, consecutive sentence for a § 924(c) 
conviction, and is not spared from that sentence by virtue of 
receiving a higher mandatory minimum on a different count 
of conviction. Under the “except” clause as we comprehend 
it, a § 924(c) offender is not subject to stacked sentences for 
violating § 924(c). If he possessed, brandished, and dis­
charged a gun, the mandatory penalty would be 10 years, 
not 22. He is, however, subject to the highest mandatory 
minimum specified for his conduct in § 924(c), unless another 
provision of law directed to conduct proscribed by § 924(c) 
imposes an even greater mandatory minimum. 

I 

Abbott and Gould, defendants in unrelated prosecutions, 
were each charged with violating § 924(c)(1)(A)(i) by possess­
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ing a firearm in furtherance of a drug-trafficking crime. Ab­
bott’s case was tried to a jury in the Eastern District of 
Pennsylvania, which convicted him on the § 924(c) count and 
three others: two predicate trafficking counts, 21 U. S. C. 
§§ 841, 846, and being a felon in possession of a firearm, 18 
U. S. C. § 922(g). Given Abbott’s extensive criminal history, 
his felon-in-possession conviction triggered a 15-year man­
datory minimum under the Armed Career Criminal Act 
(ACCA), 18 U. S. C. § 924(e). The District Court sentenced 
Abbott to the 15 years mandated by ACCA, and to an addi­
tional five years for the § 924(c) violation, yielding a total 
prison term of 20 years.1 

Gould’s indictment listed seven separate drug and firearm 
charges. In return for Gould’s agreement to plead guilty, 
the Government dropped all but two: one § 924(c) offense and 
one predicate drug-trafficking crime. The latter, for con­
spiracy to possess with intent to distribute cocaine base, car­
ried a ten-year mandatory minimum under § 841(b)(1)(A). 
Firearm involvement was not an element of that offense. 
The United States District Court for the Northern District 
of Texas imposed a sentence of 11 years and five months for 
the trafficking offense and an additional five years for the 
§ 924(c) violation, for a total of 16 years and five months. 

On appeal, Abbott and Gould challenged the five-year con­
secutive sentence each received under § 924(c). Abbott 
urged that ACCA’s 15-year mandatory minimum triggered 
§ 924(c)’s “except” clause, because ACCA qualified as “[an]­
other provision of law” that “provided” a “greater minimum 
sentence.” Gould said the same of the ten years commanded 
by his predicate trafficking crime. 

The United States Court of Appeals for the Third Circuit 
affirmed Abbott’s sentence, concluding that the “except” 

1 Abbott received ten years on each drug-trafficking count. Those sen­
tences, imposed concurrently, did not alter his total term of imprisonment 
and do not figure in this litigation. 
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clause “refers only to other minimum sentences that may be 
imposed for violations of § 924(c).” 574 F. 3d 203, 208 (2009). 
Gould fared no better before the Fifth Circuit. 329 Fed. 
Appx. 569, 570 (2009) (per curiam). That court’s precedent 
already confined the exception to conduct offending § 924(c). 
United States v. London, 568 F. 3d 553, 564 (2009). To re­
solve the division among the Circuits on the proper construc­
tion of § 924(c)’s “except” clause,2 we granted certiorari in 
both cases and consolidated them for argument. 559 U. S. 
903 (2010). 

II 
A 

Congress enacted 18 U. S. C. § 924(c) as part of the Gun 
Control Act of 1968, 82 Stat. 1213. The “except” clause, 
which did not appear in § 924(c) as originally composed, was 
introduced by statutory amendment in 1998. See An Act 
[t]o throttle criminal use of guns, 112 Stat. 3469. We begin 
by setting out § 924(c), first as it read before 1998, then as 
amended that year. 

The earlier version read in relevant part: 

“Whoever, during and in relation to any crime of vio­
lence or drug trafficking crime (including a crime of vio­

2 Compare United States v. Williams, 558 F. 3d 166, 171 (CA2 2009) 
(clause covers “minimum sentences for . . .  offenses arising from the same 
criminal transaction or operative set of facts”); and United States v. Al-
many, 598 F. 3d 238, 241 (CA6 2010) (clause applies whenever a defendant 
“is subject” to a greater mandatory minimum), with United States v. Par­
ker, 549 F. 3d 5, 11–12 (CA1 2008) (clause does not cover sentences for 
predicate drug offenses but might cover sentences for ACCA firearm of­
fenses); United States v. Villa, 589 F. 3d 1334, 1343 (CA10 2009) (clause 
covers only sentences for conduct offending § 924(c)); United States v. Se­
garra, 582 F. 3d 1269, 1272–1273 (CA11 2009) (same); 574 F. 3d, at 208 
(case below) (same); United States v. Easter, 553 F. 3d 519, 526 (CA7 2009) 
(per curiam) (same); United States v. Studifin, 240 F. 3d 415, 423 (CA4 
2001) (same); United States v. Alaniz, 235 F. 3d 386 (CA8 2000) (same); 
and 329 Fed. Appx., at 570 (case below) (same). 
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lence or drug trafficking crime which provides for an 
enhanced punishment if committed by the use of a 
deadly or dangerous weapon or device) . . . ,  uses or 
carries a firearm, shall, in addition to the punishment 
provided for such crime of violence or drug trafficking 
crime, be sentenced to imprisonment for five years, and 
if the firearm is a short-barreled rifle, short-barreled 
shotgun, or semiautomatic assault weapon, to imprison­
ment for ten years, and if the firearm is a machinegun, 
or a destructive device, or is equipped with a firearm 
silencer or firearm muffler, to imprisonment for thirty 
years. In the case of his second or subsequent convic­
tion under this subsection, such person shall be sen­
tenced to imprisonment for twenty years, and if the 
firearm is a machinegun, or a destructive device, or is 
equipped with a firearm silencer or firearm muffler, to 
life imprisonment without release. Notwithstanding 
any other provision of law, . . . the term of imprisonment 
imposed under this subsection [shall not] run concur­
rently with any other term of imprisonment including 
that imposed for the crime of violence or drug traffick­
ing crime in which the firearm was used or carried.” 
§ 924(c)(1) (1994 ed.) (footnote omitted). 

If this pre-1998 text governed, all agree, separate counts of 
conviction would have no preemptive force, and Abbott and 
Gould would have been correctly sentenced under § 924(c). 
The question we confront is whether Congress’ 1998 reform­
ulation of § 924(c) rendered the sentences imposed on Abbott 
and Gould excessive. 

The 1998 alteration responded primarily to our decision in 
Bailey v. United States, 516 U. S. 137 (1995). In proscribing 
“use” of a firearm, Bailey held, § 924(c)(1) did not reach 
“mere possession” of the weapon. Id., at 144. Congress 
legislated a different result; in the 1998 revision, “colloqui­
ally known as the Bailey Fix Act,” the Legislature brought 
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possession within the statute’s compass. United States v. 
O’Brien, 560 U. S. 218, 233 (2010) (internal quotation marks 
omitted). 

In addition to the change prompted by Bailey, Congress 
increased the severity of § 924(c) sentences in two other 
respects: The 1998 revision “changed what were once man­
datory sentences into mandatory minimum sentences,” 
O’Brien, 560 U. S., at 232; and it elevated the sentences 
for brandishing and discharging a firearm and for repeat 
offenses. Congress also restructured the provision, “divid­
[ing] what was once a lengthy principal sentence into sep­
arate subparagraphs.” Id., at 227. And it added the prefa­
tory “except” clause at issue in the cases now before us. As 
amended, § 924(c)(1)(A) prescribes: 

“Except to the extent that a greater minimum sen­
tence is otherwise provided by this subsection or by any 
other provision of law, any person who, during and in 
relation to any crime of violence or drug trafficking 
crime (including a crime of violence or drug trafficking 
crime that provides for an enhanced punishment if com­
mitted by the use of a deadly or dangerous weapon or 
device) for which the person may be prosecuted in a 
court of the United States, uses or carries a firearm, or 
who, in furtherance of any such crime, possesses a fire­
arm, shall, in addition to the punishment provided for 
such crime of violence or drug trafficking crime— 

“(i) be sentenced to a term of imprisonment of not 
less than 5 years; 

“(ii) if the firearm is brandished, be sentenced to a 
term of imprisonment of not less than 7 years; and 

“(iii) if the firearm is discharged, be sentenced to a 
term of imprisonment of not less than 10 years.” 

The 1998 reformulation, furthermore, removed to separate 
paragraphs the provisions commanding higher penalties for 
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especially destructive weapons and “second or subsequent” 
offenses. See § 924(c)(1)(B), (C).3 While leaving the pen­
alties for highly destructive weapons unchanged, the 
revision raised the base punishment for “second or subse­
quent” offenses from 20 years to 25. Ibid. The reformula­
tion also transferred the bar on concurrent sentences to 
§ 924(c)(1)(D)(ii): 

“[N]o term of imprisonment imposed on a person 
under this subsection shall run concurrently with any 
other term of imprisonment imposed on the person, in­
cluding any term of imprisonment imposed for the crime 
of violence or drug trafficking crime during which the 
firearm was used, carried, or possessed.” 

B 
The leading portion of the “except” clause, which now pre­

faces § 924(c)(1)(A), refers to a “greater minimum sentence 
. . . otherwise provided by this subsection,” i. e., by § 924(c) 
itself; the second segment of the clause refers to a greater 
minimum provided outside § 924(c) “by any other provision 
of law.” Beyond debate, the latter instruction does not re­

3 These provisions read: 
“(B) If the firearm possessed by a person convicted of a violation of 

this subsection— 
“(i) is a short-barreled rifle, short-barreled shotgun, or semiautomatic 

assault weapon, the person shall be sentenced to a term of imprisonment 
of not less than 10 years; or 

“(ii) is a machinegun or a destructive device, or is equipped with a fire­
arm silencer or firearm muffler, the person shall be sentenced to a term 
of imprisonment of not less than 30 years. 

“(C) In the case of a second or subsequent conviction under this subsec­
tion, the person shall— 

“(i) be sentenced to a term of imprisonment of not less than 25 
years; and 

“(ii) if the firearm involved is a machinegun or a destructive device, or 
is equipped with a firearm silencer or firearm muffler, be sentenced to 
imprisonment for life.” 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



19 Cite as: 562 U. S. 8 (2010) 

Opinion of the Court 

lieve a § 924(c) offender of additional punishment “simply be­
cause a higher mandatory minimum sentence exists in the 
United States Code.” Brief for Petitioner in No. 09–479, 
p. 19 (hereinafter Abbott Brief). Were it otherwise, the 
statute’s ascending series of minimums, set out in 
§ 924(c)(1)(A)–(C), would have no work to do; the only possi­
ble § 924(c) sentence would be the Code’s highest—life. The 
“except” clause, it is therefore undisputed, “has to have some 
understood referent to be intelligible.” United States v. 
Parker, 549 F. 3d 5, 11 (CA1 2008). What should that ref­
erent be? As we comprehend the clause, to determine 
whether a greater minimum sentence is “otherwise provided 
. . . by any  other provision of law,” the key question one must 
ask is: otherwise provided for what? As earlier noted, see 
supra, at 13, most courts, in line with the courts below and 
the Government, have answered: for the conduct § 924(c) pro­
scribes, i. e., possessing a firearm in connection with a predi­
cate crime. 

Abbott and Gould disagree and offer diverse readings. 
Gould principally would apply the “except” clause to pre­
clude a § 924(c) sentence whenever “any of a defendant’s 
counts of convictio[n] at sentencing” require a greater mini­
mum sentence. Brief for Petitioner in No. 09–7073, p. 14 
(hereinafter Gould Brief). 

In lieu of Gould’s position that any greater minimum sen­
tence on a different count of conviction will do, Abbott 
advances a somewhat narrower “transactional approach.” 
Any sentence imposed on the defendant fits the bill, he urges, 
so long as the sentence was imposed “because of the criminal 
transaction that triggered § 924(c) in the first place.” Ab­
bott Brief 10. Accord United States v. Williams, 558 F. 3d 
166, 171 (CA2 2009). 

Abbott also tenders an alternative construction: The mini­
mum sentence “otherwise provided” must be for a firearm 
offense—for example, Abbott’s felon-in-possession charge— 
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involving the same firearm that triggered § 924(c).4 Conced­
ing that this reading is “not commanded by the [statute’s] 
plain language,” Tr. of Oral Arg. 24, Abbott asserts that it 
advances § 924(c)’s goal—to discourage bearing arms in fur­
therance of crime—while avoiding the imposition of “two 
consecutive mandatory minimum sentences for the single use 
of a single firearm,” Abbott Brief 47 (emphasis omitted). 

The three interpretations just described share a common 
premise. In adding the “except” clause in 1998, all three 
posit, Congress adopted a less aggressive mode of applying 
§ 924(c), one that significantly reduced the severity of the 
provision’s impact on defendants. Like the courts below, we 
regard this premise as implausible. As earlier observed, see 
supra, at 15–16, the pre-1998 version of § 924(c) prescribed a 
discrete sentence—punishment to be imposed regardless of 
the sentence received for the predicate crime or any separate 
firearm conviction. Abbott and Gould think the “except” 
clause installed, instead, a modest scheme designed simply 
to ensure that all § 924(c) offenders “serve at least 5 years in 
prison.” Gould Brief 5; see Abbott Brief 10. We doubt that 
Congress meant a prefatory clause, added in a bill dubbed 
“An Act [t]o throttle criminal use of guns,” to effect a depar­
ture so great from § 924(c)’s longstanding thrust, i. e., its in­
sistence that sentencing judges impose additional punish­
ment for § 924(c) violations. 

Were we to accept any of the readings proposed by Abbott 
or Gould, it bears emphasis, we would undercut that same 
bill’s primary objective: to expand § 924(c)’s coverage to 
reach firearm possession. In 1999, more than half of those 
who violated § 924(c) in connection with a drug-trafficking 
offense received a mandatory minimum of ten years or more 
for that trafficking offense. Letter from Glenn R. Schmitt, 
United States Sentencing Commission, to Supreme Court Li­
brary (Nov. 10, 2010) (available in Clerk of Court’s case file). 

4 Because Gould’s only firearm-related offense is his § 924(c) offense, 
Gould’s sentence would stand under Abbott’s alternative construction. 
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Congress, however, imposed only a five-year minimum for 
firearm possession “in furtherance of” a drug offense. As 
construed by Abbott and Gould, the amendment to include 
firearm possession as a § 924(c) offense would spare the most 
serious drug offenders from any discrete punishment for the 
very firearm activity the amendment targeted. “We are dis­
inclined to say that what Congress imposed with one hand 
. . . it withdrew with the other . . . .”  Logan v. United 
States, 552 U. S. 23, 35 (2007). 

Abbott’s and Gould’s proposed readings, moreover, would 
result in sentencing anomalies Congress surely did not in­
tend. We note first that § 924(c), as they construe it, would 
often impose no penalty at all for the conduct that provision 
makes independently criminal. Tr. of Oral Arg. 52. For ex­
ample, an individual who sold enough drugs to receive a ten-
year minimum sentence under § 841(b)(1)(A) could, so far as 
§ 924(c) is concerned, possess or even brandish a gun without 
incurring any additional punishment. 

Stranger still, under the Abbott and Gould readings, the 
worst offenders would often secure the shortest sentences. 
Consider two defendants convicted of trafficking in cocaine. 
The first possesses 500 grams and is subject to a mandatory 
minimum of five years, § 841(b)(1)(B); the second possesses 
five kilograms and is subject to a mandatory minimum of ten 
years, § 841(b)(1)(A). Both brandish firearms, calling for a 
sentence of seven years under § 924(c)(1)(A)(ii). The first 
defendant, under all readings, will spend at least 12 years 
in prison. The second defendant’s ten-year drug minimum, 
according to Abbott and Gould, triggers the “except” clause 
and wipes out that defendant’s § 924(c) penalty; though the 
more culpable of the two, the second defendant’s minimum 
term would be just ten years. Brief for United States 40. 
Like the Third Circuit below, “[w]e are confident that Con­
gress did not intend such a bizarre result.” 574 F. 3d, at 209. 

Abbott’s alternative construction, which homes in on other 
firearm offenses, gives rise to similar oddities. On this 
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reading, Abbott’s 15-year ACCA sentence for being a felon 
in possession would preempt his five-year § 924(c) sentence, 
and his minimum term would be 15 years, rather than 20.5 

But if ACCA were not at issue, Abbott’s minimum term 
would be the same 15 years: his five-year § 924(c) sentence on 
top of his ten-year drug sentence. Qualification as a career 
criminal would carry no consequence. 

Nor does Abbott’s second construction necessarily pro­
mote more equitable outcomes. Suppose, for example, that 
a career criminal sold drugs together with a first-time of­
fender, and both brandished firearms in the process. The 
first-time offender, lacking a felon-in-possession conviction, 
would serve a seven-year § 924(c) sentence on top of a ten-
year drug sentence, for a total of 17 years. But the career 
criminal’s ACCA sentence would preempt the § 924(c) sen­
tence; he would serve only 15 years. 

Abbott and Gould respond that sentencing judges may 
take account of such anomalies and order appropriate adjust­
ments. We observe first that no correction or avoidance ap­
pears possible for the anomaly that, while § 924(c) “defines 
a standalone crime,” a § 924(c) sentence would be wiped out 
by a wholly separate and independent conviction. United 
States v. Easter, 553 F. 3d 519, 526 (CA7 2009) (per curiam) 
(“A determination of guilt that yields no sentence is not a 
judgment of conviction at all.”). We do, however, agree that 
a judge exercising discretion under 18 U. S. C. § 3553(a) 
“would [not] be required to sentence” a more culpable de­
fendant to a lesser term; the judge could increase that de­
fendant’s sentence for a predicate crime to make up for 
§ 924(c)’s failure to effect any enlargement of the time served. 
United States v. Whitley, 529 F. 3d 150, 155 (CA2 2008). But 
we doubt Congress had such a cure in mind in 1998, seven 
years before we held, in United States v. Booker, 543 U. S. 

5 ACCA sentences may run concurrently with drug sentences. 
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220 (2005), that district courts have discretion to depart from 
the Sentencing Guidelines on the basis of § 3553(a). 

Abbott and Gould alternatively contend that Congress 
could have anticipated that the then-mandatory Guidelines 
would resolve disparities. See Abbott Brief 32–35; Gould 
Brief 30–32. On this view, the “except” clause ensures that 
a § 924(c) offender incurs a minimum sentence of considerable 
length; the Guidelines would then control, elevating that sen­
tence based on firearm possession or use. See United States 
Sentencing Commission, Guidelines Manual §§ 2D1.1(b)(1), 
2K2.1(b)(5) (Nov. 1998) (increasing offense level for defend­
ants who use or possess firearms in course of violent crime 
or drug trafficking); §§ 2D1.1(b)(1), 2K2.1(b)(6) (Nov. 2009) 
(same). 

We do not gainsay that Abbott and Gould project a ra­
tional, less harsh, mode of sentencing. But we do not think 
it was the mode Congress ordered. Congress expressly re­
jected an analogous scheme in 1984, when it amended § 924(c) 
in the same law that created the Sentencing Commission and 
the Guidelines. § 1005, 98 Stat. 2138. Four years earlier, 
in Busic v. United States, 446 U. S. 398, 404 (1980), we had 
read § 924(c) to impose no penalty when the predicate crime 
itself prescribed a firearm enhancement; similarly, Abbott 
and Gould now read § 924(c) to impose no penalty when the 
Guidelines prescribe a firearm enhancement to the predicate 
sentence. The 1984 legislation “repudiated” Busic, clarify­
ing that § 924(c) applied even when the predicate crime al­
ready “provides for an enhanced punishment if committed by 
the use of a deadly or dangerous weapon or device.” United 
States v. Gonzales, 520 U. S. 1, 10 (1997) (internal quotation 
marks omitted). 

Between 1984 and 1998, Congress expanded the reach or 
increased the severity of § 924(c) on four occasions, never 
suggesting that a Guidelines firearm enhancement might suf­
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fice to accomplish § 924(c)’s objective.6 Nor is there the 
slightest indication that Congress was contemplating the 
Guidelines’ relationship to § 924(c) when it added the “ex­
cept” clause in the 1998 amendments.7 

The “except” clause, we note, would have been a most 
haphazard way to achieve a Guidelines-driven rollback of 
§ 924(c). If Congress wanted to ensure that § 924(c) offend­
ers “receive at least five years in prison,” and to rely on the 
Guidelines for the rest, Abbott Brief 10, there was an obvi­
ous solution: Congress could have excised all prescriptions 
ordering that § 924(c) sentences shall run consecutively to 
other sentences. Without such a requirement, all defend­
ants would benefit from a minimum-plus-Guidelines re­
gime—not just the most culpable offenders. Congress did 
not adopt that obvious solution, we think, because it did not 
want the Guidelines to supplant § 924(c). 

C 

The Government’s reading of the “except” clause, we are 
convinced, makes far more sense than the interpretations 
urged by Abbott and Gould. In imposing a sentence for a 
§ 924(c) violation “[e]xcept to the extent that a greater mini­

6 Firearms Owners’ Protection Act, 1986, § 104(a), 100 Stat. 456–457 (in­
creasing sentences for certain firearms and adding drug trafficking as a 
predicate felony); Anti-Drug Abuse Act of 1988, § 6460, 102 Stat. 4373– 
4374 (increasing sentences); Crime Control Act of 1990, § 1101, 104 Stat. 
4829 (same); Public Safety and Recreational Firearms Use Protection Act, 
1994, Pub. L. 103–322, § 110102(c), 108 Stat. 1998 (same). 

7 For those who take legislative history into account, it is as silent as is 
the statute’s text. The sole reference to the “except” clause appears in 
the statement of one witness at a Senate hearing. See Hearing on S. 191 
before the Senate Committee on the Judiciary, 105th Cong., 1st Sess., 38 
(1997) (statement of Thomas G. Hungar) (“[B]y adding an introductory 
clause authorizing imposition of stiffer minimum sentences if required 
under other provisions of law, S. 191 eliminates any potential inconsistency 
with other statutes.”). 
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mum sentence is otherwise provided . . . by any other provi­
sion of law,” Congress meant: 

“[I]f another provision of the United States Code man­
dates a punishment for using, carrying, or possessing a 
firearm in connection with a drug trafficking crime or 
crime of violence, and that minimum sentence is longer 
than the punishment applicable under Section 924(c), 
then the longer sentence applies.” Brief for United 
States 17. 

This reading gives effect to the statutory language com­
manding that all § 924(c) offenders shall receive additional 
punishment for their violation of that provision, a com­
mand reiterated three times. First, the statute states that 
the punishment specified in § 924(c)(1) “shall” be imposed 
“in addition to” the penalty for the predicate offense. 
§ 924(c)(1)(A). Second, after Busic, § 924(c) demands a dis­
crete punishment even if the predicate crime itself “provides 
for an enhanced punishment if committed by the use of 
a deadly or dangerous weapon or device.” § 924(c)(1)(A). 
Third, § 924(c)(1)(D)(ii) rules out the possibility that a § 924(c) 
sentence might “run concurrently with any other term of im­
prisonment.” We doubt that Congress, having retained this 
thrice-repeated instruction, would simultaneously provide an 
exception severely limiting application of the instruction. 
Cf. Greenlaw v. United States, 554 U. S. 237, 251 (2008) (“We 
resist attributing to Congress an intention to render a stat­
ute so internally inconsistent.”). 

Interpreting the “except” clause to train on conduct of­
fending § 924(c) also makes sense as a matter of syntax. The 
“except” clause is not a standalone enactment, or even 
standalone sentence. Rather, it precedes and qualifies 
§ 924(c)(1)(A)’s principal clause, which punishes the posses­
sion of a firearm in connection with specified predicate 
crimes. The “grammatical and logical scope” of a proviso, 
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we have held, “is confined to the subject-matter of the princi­
pal clause” to which it is attached. United States v. Mor­
row, 266 U. S. 531, 534–535 (1925). As a proviso attached to 
§ 924(c), the “except” clause is most naturally read to refer 
to the conduct § 924(c) proscribes. Accord United States v. 
Villa, 589 F. 3d 1334, 1343 (CA10 2009). 

There is strong contextual support for our view that Con­
gress intended the “except” clause to serve simply as a clari­
fication of § 924(c), not as a major restraint on the statute’s 
operation. At the same time Congress added the “except” 
clause, it made the rest of § 924(c) more complex. The 1998 
revision divided the statute’s existing sentencing prescrip­
tions into four paragraphs in lieu of one, and added new 
penalties for brandishing and discharging a firearm. 
§ 924(c)(1)(A)–(D). We know that Congress thought the re­
structuring might confuse sentencing judges: Warding off 
confusion, all agree, was the Legislature’s sole objective in 
adding the initial part of the “except” clause, which covers 
greater minimums provided “by this subsection.” That por­
tion of the clause instructs judges to pick the single highest 
sentence stipulated for a § 924(c) violation within § 924(c) it­
self, and not to stack ten years for discharging a gun on top 
of seven for brandishing the same weapon, whenever a de­
fendant does both. 

In referencing greater minimums provided by “any other 
provision of law,” we think, the second portion of the “ex­
cept” clause simply furnishes the same no-stacking instruc­
tion for cases in which § 924(c) and a different statute both 
punish conduct offending § 924(c). Congress likely antici­
pated such cases when the “except” clause was framed in 
1998, for the bill that reformulated the text of § 924(c) did 
just one thing more: It amended 18 U. S. C. § 3559(c) to 
command a life sentence when certain repeat felons are 
convicted of “firearms possession (as described in section 
924(c)).” § 1(b), 112 Stat. 3470. 
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Our interpretation, Abbott and Gould protest, renders the 
second part of the “except” clause effectively meaningless. 
Section 3559(c) is the only existing statute, outside of § 924(c) 
itself, the Government places within the “except” clause. 
Tr. of Oral Arg. 32–35, 42–44.8 But § 3559(c) already im­
poses a life sentence. A defendant would find little comfort 
in knowing that no § 924(c) sentence, say five years or seven, 
will be tacked on to his § 3559(c) life term. 

As Courts of Appeals have observed, however, the “any 
other provision of law” portion of the “except” clause installs 
a “safety valve.” United States v. Studifin, 240 F. 3d 415, 
423 (CA4 2001). It “allow[s] for additional § 924(c) sen­
tences,” akin to the sentence prescribed in § 3559(c), that 
Congress may codify outside § 924(c) “in the future.” 574 
F. 3d, at 208. We do not regard this allowance as “implausi­
ble.” See Abbott Brief 22; Gould Brief 21. As the Govern­
ment points out, “there is nothing unusual about Congress 
prescribing mandatory minimum penalties for substantive 
offenses codified in other provisions.” Brief for United 
States 22. See, e. g., § 3559(c) (prescribing penalties for vio­
lations of, inter alia, 49 U. S. C. § 46502 and 18 U. S. C. 
§§ 1111, 2111, 2113, and 2118); § 3559(d) (prescribing penalties 
for violations of, inter alia, 18 U. S. C. §§ 2422, 2423, and 
2251); 18 U. S. C. § 924(e) (prescribing penalty for violation 
of § 922(g)). See also 18 U. S. C. § 924( j)(1) (prescribing a 
nonmandatory penalty of death for individuals who commit 
murder with a firearm in the course of a § 924(c) offense). 

Our decisions in Gonzales and Republic of Iraq v. Beaty, 
556 U. S. 848 (2009), do not warrant a different conclusion. 
We observed in Gonzales that “the word ‘any’ [ordinarily] 
has an expansive meaning.” 520 U. S., at 5 (holding that 

8 We agree with the Government that a qualifying statute need not “ex­
plicit[ly] reference” § 924(c), Tr. of Oral Arg. 27; a statute will fit the bill 
if it provides a greater mandatory minimum for an offense that embodies 
all the elements of a § 924(c) offense. 
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“any other term of imprisonment” includes terms imposed by 
state courts (internal quotation marks omitted)). See also 
Beaty, 556 U. S., at 856 (the word “any” in “any other provi­
sion of law” was “no warrant to limit the class of provisions 
of law”). But our decision on the petitions of Abbott and 
Gould does not turn on artificial confinement of the phrase 
“any other provision of law.” We rely, instead, on the differ­
ent direction Congress prescribed for the “except” clause: It 
applies only when “a greater minimum sentence is otherwise 
provided.” “In the contest between reading” that phrase 
“to refer to penalties for the [§ 924(c)] offense in question or 
to penalties for any [other] offense [a defendant commits], we 
believe the former is the most natural.” Easter, 553 F. 3d, 
at 526.9 

* * * 

For the reasons stated, the judgments of the Court of Ap­
peals for the Third Circuit and the Court of Appeals for the 
Fifth Circuit are 

Affirmed. 

Justice Kagan took no part in the consideration or deci­
sion of these cases. 

9 Abbott and Gould invoke the rule of lenity as a final reason to construe 
the “except” clause to bar their punishments under § 924(c); if their pro­
posed limitations are textually possible, they maintain, we may not choose 
the Government’s. “[T]he touchstone of the rule of lenity is statutory 
ambiguity.” Bifulco v. United States, 447 U. S. 381, 387 (1980) (internal 
quotation marks omitted). “[A]fter consulting traditional canons of statu­
tory construction,” United States v. Shabani, 513 U. S. 10, 17 (1994), we 
are persuaded that none remains here: The “except” clause covers only 
conduct offending § 924(c). Although the clause might have been more 
meticulously drafted, the “grammatical possibility” of a defendant’s inter­
pretation does not command a resort to the rule of lenity if the interpreta­
tion proffered by the defendant reflects “an implausible reading of the 
congressional purpose.” Caron v. United States, 524 U. S. 308, 316 (1998). 
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Syllabus 

LOS ANGELES COUNTY, CALIFORNIA v.
 
HUMPHRIES et al.
 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 09–350. Argued October 5, 2010—Decided November 30, 2010 

The Humphrieses (hereinafter respondents) were accused of child abuse 
in California, but were later exonerated. However, under California 
law, their names were added to a Child Abuse Central Index (Index), 
where they would remain available to various state agencies for at least 
10 years. The statute has no procedures for allowing individuals to 
challenge their inclusion in the Index, and neither California nor Los 
Angeles County has created such procedures. Respondents filed suit 
under 42 U. S. C. § 1983, seeking damages, an injunction, and a declara­
tion that public officials and petitioner Los Angeles County had deprived 
them of their constitutional rights by failing to create a mechanism 
through which they could contest inclusion in the Index. The District 
Court granted the defendants summary judgment, but the Ninth Circuit 
disagreed, holding that the Fourteenth Amendment required the State 
to provide those on the list with notice and a hearing, and thus respond­
ents were entitled to declaratory relief. The court also held that re­
spondents were prevailing parties entitled to attorney’s fees, including 
$60,000 from the county. The county objected, claiming that as a munic­
ipal entity, it was liable only if its “policy or custom” caused the depriva­
tion of a plaintiff ’s federal right, Monell v. New York City Dept.  of  
Social Servs., 436 U. S. 658, 694; but a state policy caused any depriva­
tion here. The Ninth Circuit, inter alia, found that respondents did 
prevail against the county on their claim for declaratory relief because 
Monell did not apply to prospective relief claims. 

Held: Monell’s “policy or custom” requirement applies in § 1983 cases ir­
respective of whether the relief sought is monetary or prospective. 
Pp. 34–39. 

(a) In Monroe v. Pape, 365 U. S. 167, this Court based its holding that 
municipal entities were not “person[s]” under § 1983 on the provision’s 
legislative history, particularly Congress’ rejection of the so-called Sher­
man amendment, which would have made municipalities liable for dam­
ages done by private persons “ ‘riotously and tumultuously assembled,’ ” 
id., at 188–190, and n. 38. Reexamining this legislative history in Mo­
nell, the Court overruled Monroe. It concluded that Congress had re­
jected the Sherman amendment, not because it would have imposed lia­
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bility on municipalities, but because it would have imposed such liability 
solely based on the acts of others. The Court, on the basis of the statu­
tory text and the legislative history, went on to explain what acts are 
the municipality’s own for purposes of liability. The Court held that 
“a municipality cannot be held liable” solely for the acts of others, e. g., 
“solely because it employs a tortfeasor,” 436 U. S., at 691, but it may be 
held liable “when execution of a government’s policy or custom . . . in­
flicts the injury,” id., at 694. Pp. 34–36. 

(b) Section 1983, read in light of Monell’s understanding of the legis­
lative history, explains why claims for prospective relief, like claims for 
money damages, fall within the scope of the “policy or custom” require­
ment. Nothing in § 1983 suggests that the causation requirement 
should change with the form of relief sought. In fact, the text suggests 
the opposite when it provides that a person who meets § 1983’s elements 
“shall be liable . . . in an action at law, suit in equity, or other proper 
proceeding for redress.” Thus, as Monell explicitly stated, “[l]ocal gov­
erning bodies . . . can be sued directly under § 1983 for monetary, declar­
atory, or injunctive relief where, as here, the action that is alleged to be 
unconstitutional implements or executes” a policy or custom. 436 U. S., 
at 690. To find the “policy or custom” requirement inapplicable in pro­
spective relief cases would also undermine Monell’s logic. For whether 
an action or omission is a municipality’s “own” has to do with the nature 
of the action or omission, not with the nature of the relief that is later 
sought in court. Pp. 36–37. 

(c) Respondents’ arguments to the contrary are unconvincing. 
Pp. 37–39. 

Reversed and remanded. 

Breyer, J., delivered the opinion of the Court, in which all other Mem­
bers joined, except Kagan, J., who took no part in the consideration or 
decision of the case. 

Timothy T. Coates argued the cause for petitioner. With 
him on the briefs were Alison M. Turner and Mark D. 
Rutter. 

Andrew J. Pincus argued the cause for respondents. 
With him on the brief were Charles A. Rothfeld, Scott L. 
Shuchart, and Esther G. Boynton. 

Justice Breyer delivered the opinion of the Court.
 
In Monell v. New York City Dept. of Social Servs., 436
 

U. S. 658 (1978), this Court held that civil rights plaintiffs 
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suing a municipal entity under 42 U. S. C. § 1983 must show 
that their injury was caused by a municipal policy or custom. 
The case before the Court in Monell directly involved mone­
tary damages. The question presented is whether the “pol­
icy or custom” requirement also applies when plaintiffs seek 
prospective relief, such as an injunction or a declaratory 
judgment. We conclude that it does so apply. 

I 
The case arises out of the following circumstances: The 

California Child Abuse and Neglect Reporting Act, Cal. 
Penal Code Ann. § 11164 et seq. (West Rev. Supp. 2010), re­
quires law enforcement and other state agencies to investi­
gate allegations of child abuse. These agencies must report 
to the California Department of Justice all instances of re­
ported child abuse the agency finds “not unfounded,” even 
if they are “inconclusive or unsubstantiated.” §§ 11169(a), 
11170(a)(3). The statute requires the department to include 
all these reports in a Child Abuse Central Index (Index), 
where they remain available to various state agencies for at 
least 10 years. § 11170(a). The statute also says that if 

“a report has previously been filed which subsequently 
proves to be unfounded, the Department of Justice shall 
be notified in writing of that fact and shall not retain 
the report.” § 11169(a). 

The statute, however, does not set forth procedures for re­
viewing whether a previously filed report is unfounded, or 
for allowing individuals to challenge their inclusion in the 
Index. Nor, up until the time of this lawsuit, had California 
or Los Angeles County created any such procedures. But 
cf. § 11170(a)(2) (“The submitting agencies are responsible for 
the accuracy, completeness, and retention of the reports de­
scribed in this section”). 

The two plaintiffs in this case were initially accused of 
child abuse. But they were later exonerated. They sought 
to have their names removed from the Index. Unable to 
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convince the Los Angeles Sheriff ’s Department to remove 
them, they filed this § 1983 case against the attorney general 
of California, the Los Angeles County sheriff, two detectives 
in the sheriff ’s department, and the County of Los Angeles. 
They sought damages, an injunction, and a declaration that 
the defendants had deprived them of their constitutional 
rights by failing to create a procedural mechanism through 
which one could contest inclusion on the Index. See U. S. 
Const., Amdt. 14; Rev. Stat. § 1979, 42 U. S. C. § 1983. The 
District Court for the Central District of California granted 
summary judgment to all of the defendants on the ground 
that California had not deprived the plaintiffs of a constitu­
tionally protected “liberty” interest. But on appeal the 
Ninth Circuit disagreed. 

The Ninth Circuit held that the Fourteenth Amendment 
required the State to provide those included on the list notice 
and “ ‘some kind of hearing.’ ” 554 F. 3d 1170, 1201 (2009). 
Thus the Circuit held that the plaintiffs were entitled to de­
claratory relief, and it believed that (on remand) they might 
prove damages as well. Ibid. 

The Ninth Circuit also held that the plaintiffs were pre­
vailing parties, thereby entitled to approximately $600,000 in 
attorney’s fees. 42 U. S. C. § 1988(b) (providing for payment 
of attorney’s fees to parties prevailing on § 1983 claims). 
See No. 05–56467 (June 22, 2009), App. to Pet. for Cert. 1–4 
(hereinafter First Fee Order); No. 05–56467 (Dec. 2, 2009), 
App. to Reply to Brief in Opposition 1–2 (hereinafter Second 
Fee Order). The Ninth Circuit wrote that Los Angeles 
County must pay approximately $60,000 of this amount. 
First Fee Order 3; Second Fee Order 2. 

Los Angeles County denied that it was liable and therefore 
that it could be held responsible for attorney’s fees. It ar­
gued that, in respect to the county, the plaintiffs were not 
prevailing parties. That is because the county is a municipal 
entity. Under Monell’s holding a municipal entity is liable 
under § 1983 only if a municipal “policy or custom” caused a 
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plaintiff to be deprived of a federal right. 436 U. S., at 694 
(emphasis added). And it was state policy, not county policy, 
that brought about any deprivation here. 

The Ninth Circuit responded to this argument as follows: 
First, it said that county policy might be responsible for the 
deprivation. It “is possible,” the Ninth Circuit said, that 
the county, “[b]y failing to” “creat[e] an independent proce­
dure that would allow” the plaintiffs “to challenge their list­
ing[,] . . .  adopted a custom and policy that violated” the 
plaintiffs’ “constitutional rights.” 554 F. 3d, at 1202. Sec­
ond, it said that “because this issue is not clear based on the 
record before us on appeal . . . we  remand to the district 
court to determine the County’s liability under Monell.” 
Ibid. Third, it saw no reason to remand in respect to the 
county’s obligation to pay $60,000 in attorney’s fees. That, 
it wrote, is because “in our circuit . . .  the limitations to 
liability established in Monell do not apply to claims for 
prospective relief,” such as the declaratory judgment that 
the Circuit had ordered entered. First Fee Order 3–4 (cit­
ing Chaloux v. Killeen, 886 F. 2d 247, 250 (CA9 1989); Truth 
v. Kent School Dist., 542 F. 3d 634, 644 (CA9 2008); empha­
sis added). 

The county then asked us to review this last-mentioned 
Ninth Circuit holding, namely, the holding that Monell’s 
“policy or custom” requirement applies only to claims for 
damages but not to claims for prospective relief. Because 
the Courts of Appeals are divided on this question, we 
granted the county’s petition for certiorari. Compare Reyn­
olds v. Giuliani, 506 F. 3d 183, 191 (CA2 2007) (holding that 
Monell’s “policy or custom” requirement applies to claims for 
prospective relief as well as claims for damages); Dirrane v. 
Brookline Police Dept., 315 F. 3d 65, 71 (CA1 2002) (same); 
Greensboro Professional Fire Fighters Assn., Local 3157 v. 
Greensboro, 64 F. 3d 962, 967, n. 6 (CA4 1995) (applying the 
Monell requirement to a prospective relief claim); Church 
v. Huntsville, 30 F. 3d 1332, 1347 (CA11 1994) (same), with 
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Chaloux, supra, at 251 (holding that Monell does not apply 
to prospective relief claims). See also Gernetzke v. Kenosha 
Unified School Dist. No. 1, 274 F. 3d 464, 468 (CA7 2001) 
(reserving the question but noting the “predominant” view 
that “Monell’s holding applies regardless of the nature of the 
relief sought”). 

We conclude that Monell’s holding applies to § 1983 claims 
against municipalities for prospective relief as well as to 
claims for damages. 

II 
A 

We begin with § 1983 itself, which provides: 

“Every person who, under color of any [state] statute, 
ordinance, regulation, custom, or usage . . . subjects, or 
causes to be subjected, any . . . other person . . .  to  the  
deprivation of any rights . . . secured by the Constitution 
and laws [of the United States], shall be liable to the 
party injured in an action at law, suit in equity, or other 
proper proceeding for redress.” (Emphasis added.) 

In 1961, in Monroe v. Pape, 365 U. S. 167, this Court held 
that municipal entities were not “person[s]” under § 1983. 
The Court based this conclusion on the history of the Civil 
Rights Act of 1871’s enactment. It noted that Congress re­
jected an amendment (called the Sherman amendment) that 
would have made municipalities liable for damage done by 
private persons “ ‘riotously and tumultuously assembled.’ ” 
Id., at 188–190, and n. 38 (quoting Cong. Globe, 42d Cong., 
1st Sess., 663 (1871)). This rejection, the Court thought, re­
flected a determination by the 1871 House of Representa­
tives that “ ‘Congress had no constitutional power to impose 
any obligation upon county and town organizations, the 
mere instrumentality for the administration of state law.’ ” 
365 U. S., at 190 (quoting Cong. Globe, supra, at 804 (state­
ment of Rep. Poland); emphasis added). The Court con­
cluded that Congress must have doubted its “constitutional 
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power . . . to impose civil liability on municipalities.” 365 
U. S., at 190. And for that reason, Congress must have in­
tended to exclude municipal corporations as § 1983 defend­
ants. The statute’s key term “person” therefore did not 
cover municipal entities. Id., at 191. 

Sixteen years later, in Monell, the Court reconsidered the 
question of municipal liability. After reexamining the 1871 
legislative history in detail, the Court concluded that Con­
gress had rejected the Sherman amendment, not because it 
would have imposed liability upon municipalities, but be­
cause it would have imposed liability upon municipalities 
based purely upon the acts of others. That is to say, the 
rejected amendment would have imposed liability upon local 
governments “without regard to whether a local government 
was in any way at fault for the breach of the peace for which 
it was to be held for damages.” 436 U. S., at 681, n. 40 
(emphasis added). In Monell’s view Congress may have 
thought that it lacked the power to impose that kind of indi­
rect liability upon municipalities, id., at 679, but “nothing 
said in debate on the Sherman amendment would have pre­
vented holding a municipality liable . . . for  its own violations 
of the Fourteenth Amendment,” id., at 683 (emphasis added). 
The Court, overruling Monroe, held that municipalities were 
“persons” under § 1983. 436 U. S., at 690. 

The Court also concluded that a municipality could not be 
held liable under § 1983 solely because it employed a tort­
feasor. The Court’s conclusion rested on “the language of 
§ 1983, read against the background of the same legislative 
history.” Id., at 691. Section 1983’s causation language im­
poses liability on a “ ‘person who . . . shall subject, or cause 
to be subjected, any person’ ” to a deprivation of federal 
rights. Ibid. (quoting 17 Stat. 13; emphasis deleted). That 
language, the Court observed, could not “be easily read to 
impose liability vicariously . . . solely on the basis of the 
existence of an employer-employee relationship with a tort­
feasor.” 436 U. S., at 692. The statute’s legislative history, 
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in particular the constitutional objections that had been 
raised to the Sherman amendment, supported this conclu­
sion. Id., at 692–694, and n. 57. 

For these reasons, the Court concluded that a municipality 
could be held liable under § 1983 only for its own violations 
of federal law. Id., at 694. The Court described what made 
a violation a municipality’s own violation: 

“Local governing bodies, therefore, can be sued directly 
under § 1983 for monetary, declaratory, or injunctive re­
lief where, as here, the action that is alleged to be un­
constitutional implements or executes a policy state­
ment, ordinance, regulation, or decision officially 
adopted and promulgated by that body’s officers. . . . 
[They can also be sued for] deprivations visited pursuant 
to governmental ‘custom’ even though such a custom has 
not received formal approval through the body’s offi­
cial decisionmaking channels.” Id., at 690–691 (foot­
note omitted). 

The Court has also included the terms “usage” and “practice” 
as customs for which liability is appropriate. See ibid. The 
length of this list of types of municipal action leads us here 
to use a shorthand term “policy or custom,” but when we do 
so, we mean to refer to the entire list. See id., at 694 (using 
the shorthand “policy or custom”); see also, e. g., Fitzgerald 
v. Barnstable School Comm., 555 U. S. 246, 257–258 (2009) 
(using the phrase “custom, policy, or practice,” to describe 
municipal liability under § 1983). 

In sum, in Monell the Court held that “a municipality can­
not be held liable” solely for the acts of others, e. g., “solely 
because it employs a tortfeasor.” 436 U. S., at 691. But the 
municipality may be held liable “when execution of a govern­
ment’s policy or custom . . . inflicts the injury.” Id., at 694 
(emphasis added). 

B 

The language of § 1983 read in light of Monell’s under­
standing of the legislative history explains why claims for 
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prospective relief, like claims for money damages, fall within 
the scope of the “policy or custom” requirement. Nothing 
in the text of § 1983 suggests that the causation requirement 
contained in the statute should change with the form of relief 
sought. In fact, the text suggests the opposite when it pro­
vides that a person who meets § 1983’s elements “shall be 
liable . . . in an action at law, suit in equity, or other proper 
proceeding for redress.” Thus, as Monell explicitly stated, 
“[l]ocal governing bodies . . . can be sued directly under 
§ 1983 for monetary, declaratory, or injunctive relief where, 
as here, the action that is alleged to be unconstitutional im­
plements or executes” a policy or custom. 436 U. S., at 690 
(emphasis added). Monell went on to quote this Court’s 
statement in a 1973 case, Kenosha v. Bruno, 412 U. S. 507, 
513, to the effect that the Congress that enacted § 1983 did 
not intend the “ ‘generic word “person” . . .  to have a bifur­
cated application to municipal corporations depending on 
the nature of the relief sought against them.’ ” 436 U. S., at 
701, n. 66 (emphasis added). Monell added that “[n]othing 
we say today affects” this pre-Monell “conclusion.” Ibid. 

Monell’s logic also argues against any such relief-based 
bifurcation. The Monell Court thought that Congress in­
tended potential § 1983 liability where a municipality’s own 
violations were at issue but not where only the violations of 
others were at issue. The “policy or custom” requirement 
rests upon that distinction and embodies it in law. To find 
the requirement inapplicable where prospective relief is at 
issue would undermine Monell’s logic. For whether an ac­
tion or omission is a municipality’s “own” has to do with the 
nature of the action or omission, not with the nature of the 
relief that is later sought in court. 

C 

The Humphrieses’ (hereinafter respondents) arguments to 
the contrary are unconvincing. Respondents correctly note 
that by the time Monell reached the Supreme Court only 
the plaintiffs’ damages claim remained live. See id., at 661. 
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From this fact they conclude that the Court’s holding applies 
directly only to claims for monetary damages. A holding, 
however, can extend through its logic beyond the specific 
facts of the particular case. It does so here. 

Respondents add that not only did Monell involve a dam­
ages claim, but its holding rests upon the concern that munic­
ipalities might have to pay large damages awards. The 
Court so suggests when it points out that municipalities 
should not be liable for an employee’s wrongful acts, simply 
by applying agency-based principles of respondeat superior. 
But as we have pointed out, the Court’s rejection of respon­
deat superior liability primarily rested not on the municipal­
ity’s economic needs, but on the fact that liability in such a 
case does not arise out of the municipality’s own wrongful 
conduct. 

Respondents further claim that, where prospective relief 
is at issue, Monell is redundant. They say that a court 
cannot grant prospective relief against a municipality unless 
the municipality’s own conduct has caused the violation. 
Hence, where such relief is otherwise proper, the Monell 
requirement “shouldn’t screen out any case.” Tr. of Oral 
Arg. 48. 

To argue that a requirement is necessarily satisfied, how­
ever, is not to argue that its satisfaction is unnecessary. If 
respondents are right, our holding may have limited practical 
significance. But that possibility does not provide us with a 
convincing reason to sow confusion by adopting a bifurcated 
relief-based approach to municipal liability that the Court 
has previously rejected. 

Finally, respondents make the mirror-image argument 
that applying Monell’s requirement to prospective relief 
claims will leave some set of ongoing constitutional violations 
beyond redress. Despite the fact that four Circuits apply 
Monell’s requirement to prospective relief, however, re­
spondents have not presented us with any actual or hypo­
thetical example that provides serious cause for concern. 
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* * * 

For these reasons, we hold that Monell’s “policy or cus­
tom” requirement applies in § 1983 cases irrespective of 
whether the relief sought is monetary or prospective. The 
Ninth Circuit’s contrary judgment is reversed, and the case 
is remanded for further proceedings consistent with this 
opinion. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci­
sion of this case. 
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COSTCO WHOLESALE CORP. v. OMEGA, S. A. 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 08–1423. Argued November 8, 2010—Decided December 13, 2010 
541 F. 3d 982, affirmed by an equally divided Court. 

Roy T. Englert, Jr.,  argued the cause for petitioner. With 
him on the briefs were Ariel N. Lavinbuk, Norman H. Le­
vine, and Aaron J. Moss. 

Aaron M. Panner argued the cause for respondent. With 
him on the brief were Michael K. Kellogg and Matthew C. 
Wagner. 

Deputy Solicitor General Stewart argued the cause for the 
United States as amicus curiae urging affirmance. With 
him on the brief were Acting Solicitor General Katyal, As­
sistant Attorney General West, and Melissa Arbus Sherry.* 

*Briefs of amici curiae urging reversal were filed for the American 
Library Association et al. by Jonathan Band; for eBay, Inc., et al. by 
David B. Salmons and Mary T. Huser;  for the Entertainment Merchants 
Association et al. by John T. Mitchell and Kathleen Hartnett; for Intel 
Corp. by Theodore B. Olson, Matthew D. McGill, and Tina M. Chappell; 
for Public Citizen by Gregory A. Beck, Adina H. Rosenbaum, and Allison 
M. Zieve; for Public Knowledge et al. by Gigi B. Sohn; and for the Retail 
Industry Leaders Association et al. by Seth D. Greenstein. 

Briefs of amici curiae urging affirmance were filed for the American 
Bar Association by Stephen N. Zack and Thomas C. Goldstein; for the 
American Watch Association by Ronald G. Dove, Jr.; for the Association 
of American Publishers by Charles S. Sims and Jon A. Baumgarten; for 
the Business Software Alliance by Andrew J. Pincus; for FUJIFILM 
Corp. et al. by Lawrence Rosenthal; for the Motion Picture Association of 
America, Inc., et al. by Seth P. Waxman, Randolph D. Moss, Catherine 
M. A. Carroll, and Jennifer L. Pariser; and for the Software & Informa­
tion Industry Association by Scott E. Bain. 

Briefs of amici curiae were filed for the American Intellectual Property 
Law Association by Patrick J. Coyne; and for the Intellectual Property 
Owners Association by George L. Graff, Kevin Rhodes, Victoria A. Cun­
diff, Rebecca K. Myers, and Laura K. Isenberg. 
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Per Curiam. 

The judgment is affirmed by an equally divided Court. 

Justice Kagan took no part in the consideration or deci­
sion of this case. 
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Per Curiam 

MADISON COUNTY, NEW YORK, et al. v. ONEIDA 
INDIAN NATION OF NEW YORK 

certiorari to the united states court of appeals for 
the second circuit 

No. 10–72. Decided January 10, 2011 

After this Court granted certiorari to consider whether tribal sovereignty 
bars taxing authorities from foreclosing to collect lawfully imposed 
property taxes, respondent advised the Court that the Oneida Indian 
Nation had waived its sovereign immunity to enforcement of real prop­
erty taxation by state and local governments and addressed petitioners’ 
concerns about the waiver’s validity, scope, and permanence. 

Held: The case is remanded for the Second Circuit to address, in the first 
instance, whether to revisit its sovereign immunity ruling in light of 
this development, and—if necessary—proceed to address other relevant 
questions consistent with its sovereign immunity ruling. 

605 F. 3d 149, vacated and remanded. 

Per Curiam. 

We granted certiorari, post, p. 960, on the questions 
“whether tribal sovereign immunity from suit, to the extent 
it should continue to be recognized, bars taxing authorities 
from foreclosing to collect lawfully imposed property taxes” 
and “whether the ancient Oneida reservation in New York 
was disestablished or diminished.” Pet. for Cert. i. Coun­
sel for respondent Oneida Indian Nation advised the Court 
through a letter on November 30, 2010, that the Nation had, 
on November 29, 2010, passed a tribal declaration and or­
dinance waiving “its sovereign immunity to enforcement of 
real property taxation through foreclosure by state, county 
and local governments within and throughout the United 
States.” Oneida Indian Nation, Ordinance No. O–10–1 
(2010). Petitioners Madison and Oneida Counties responded 
in a December 1, 2010 letter, questioning the validity, scope, 
and permanence of that waiver; the Nation addressed those 
concerns in a December 2, 2010 letter. 
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We vacate the judgment and remand the case to the 
United States Court of Appeals for the Second Circuit. 
That court should address, in the first instance, whether to 
revisit its ruling on sovereign immunity in light of this new 
factual development, and—if necessary—proceed to address 
other questions in the case consistent with its sovereign im­
munity ruling. See Kiyemba v. Obama, 559 U. S. 131 (2010) 
(per curiam). 

Petitioners are awarded costs in this Court pursuant to 
this Court’s Rule 43.2. 

It is so ordered. 

Justice Sotomayor took no part in the consideration or 
decision of this case. 
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MAYO FOUNDATION FOR MEDICAL EDUCATION
 
AND RESEARCH et al. v. UNITED STATES
 

certiorari to the united states court of appeals for 
the eighth circuit 

No. 09–837. Argued November 8, 2010—Decided January 11, 2011 

Petitioners (hereinafter Mayo) offer residency programs to doctors who 
have graduated from medical school and seek additional instruction in 
a chosen specialty. Those programs train doctors primarily through 
hands-on experience. Although residents are required to take part in 
formal educational activities, these doctors generally spend the bulk of 
their time—typically 50 to 80 hours a week—caring for patients. Mayo 
pays its residents annual “stipends” of over $40,000 and also provides 
them with health insurance, malpractice insurance, and paid vacation 
time. 

The Federal Insurance Contributions Act (FICA) requires employees 
and employers to pay taxes on all “wages” employees receive, 26 U. S. C. 
§§ 3101(a), 3111(a), and defines “wages” to include “all remuneration for 
employment,” § 3121(a). FICA defines “employment” as “any service 
. . . performed . . . by an employee for the person employing him,” 
§ 3121(b), but excludes from taxation any “service performed in the em­
ploy of . . . a school, college, or university . . . if  such service is performed 
by a student who is enrolled and regularly attending classes at [the 
school],” § 3121(b)(10). Since 1951, the Treasury Department has con­
strued the student exception to exempt from taxation students who 
work for their schools “as an incident to and for the purpose of pursuing 
a course of study.” 16 Fed. Reg. 12474. In 2004, the Department is­
sued regulations providing that “[t]he services of a full-time em­
ployee”—which includes an employee normally scheduled to work 40 
hours or more per week—“are not incident to and for the purpose of 
pursuing a course of study.” 26 CFR § 31.3121(b)(10)–2(d)(3)(iii). The 
Department explained that this analysis “is not affected by the fact that 
the services . . . may have an educational, instructional, or training as­
pect.” Ibid. The rule offers as an example a medical resident whose 
normal schedule requires him to perform services 40 or more hours per 
week, and concludes that the resident is not a student. 

Mayo filed suit asserting that this rule was invalid, and the District 
Court agreed. It found the full-time employee rule inconsistent with 
§ 3121’s unambiguous text and concluded that the factors governing this 
Court’s analysis in National Muffler Dealers Assn., Inc. v. United 
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States, 440 U. S. 472, also indicated that the rule was invalid. The 
Eighth Circuit reversed. Applying Chevron U. S. A. Inc. v. Natural 
Resources Defense Council, Inc., 467 U. S. 837, the Court of Appeals 
concluded that the Department’s regulation was a permissible interpre­
tation of an ambiguous statute. 

Held: The Treasury Department’s full-time employee rule is a reasonable 
construction of § 3121(b)(10). Pp. 52–60. 

(a) Under Chevron’s two-part framework, the Court first asks 
whether Congress has “directly addressed the precise question at 
issue.” 467 U. S., at 842–843. Congress has not done so here; the stat­
ute does not define “student” or otherwise attend to the question 
whether medical residents are subject to FICA. Pp. 52–53. 

(b) The parties debate whether the Court should next apply Chevron 
step two or the multifactor analysis used to review a tax regulation in 
National Muffler. Absent a justification to do so, this Court is not 
inclined to apply a less deferential framework to evaluate Treasury De­
partment regulations than it uses to review rules adopted by any other 
agency. The Court has “[r]ecogniz[ed] the importance of maintaining a 
uniform approach to judicial review of administrative action.” Dickin­
son v. Zurko, 527 U. S. 150, 154. And the principles underlying Chev­
ron apply with full force in the tax context. Chevron recognized that 
an agency’s power “ ‘to administer a congressionally created . . . program 
necessarily requires the formulation of policy and the making of rules 
to  fill  any  gap  left . . . by  Congress.’ ” 467 U. S., at 843. Filling gaps 
in the Internal Revenue Code plainly requires the Treasury Department 
to make interpretive choices for statutory implementation at least as 
complex as the ones made by other agencies in administering their 
statutes. 

It is true that the full-time employee rule, like the rule at issue in 
National Muffler, was promulgated under the Department’s general au­
thority to “prescribe all needful rules and regulations for the enforce­
ment” of the Internal Revenue Code. 26 U. S. C. § 7805(a). It is also 
true that this Court, in opinions predating Chevron, stated that it owed 
less deference to a rule adopted under that general grant of authority 
than it would afford rules issued pursuant to more specific grants. See 
Rowan Cos. v. United States, 452 U. S. 247, 253; United States v. Vogel 
Fertilizer Co., 455 U. S. 16, 24. Since then, however, the Court has 
found Chevron deference appropriate “when it appears that Congress 
delegated authority to the agency generally to make rules carrying the 
force of law, and that the agency interpretation claiming deference was 
promulgated in the exercise of that authority.” United States v. Mead 
Corp., 533 U. S. 218, 226–227. Chevron and Mead provide the appro­
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priate framework for evaluating the full-time employee rule. The De­
partment issued the rule pursuant to an explicit authorization to pre­
scribe needful rules and regulations, and only after notice-and-comment 
procedures. The Court has recognized these to be good indica­
tors of a rule meriting Chevron deference, Mead, supra, at 229–231. 
Pp. 53–58. 

(c) The rule easily satisfies Chevron’s second step. Mayo accepts the 
Treasury Department’s determination that an individual may not qual­
ify for the student exception unless the educational aspect of his rela­
tionship with his employer predominates over the service aspect of that 
relationship, but objects to the Department’s conclusion that residents 
working more than 40 hours per week categorically cannot satisfy that 
requirement. Mayo argues that the Treasury Department should be 
required to engage in a case-by-case inquiry into what each employee 
does and why he does it, and that the Department has arbitrarily distin­
guished between hands-on training and classroom instruction. But reg­
ulation, like legislation, often requires drawing lines. The Department 
reasonably sought to distinguish between workers who study and stu­
dents who work. Focusing on the hours spent working and those spent 
in studies is a sensible way to accomplish that goal. The Department 
thus has drawn a distinction between education and service, not be­
tween classroom instruction and hands-on training. The Treasury De­
partment also reasonably concluded that its full-time employee rule 
would “improve administrability,” 69 Fed. Reg. 76405, and thereby “has 
avoided the wasteful litigation and continuing uncertainty that would 
inevitably accompany [a] case-by-case approach” like the one Mayo advo­
cates, United States v. Correll, 389 U. S. 299, 302. Moreover, the rule 
reasonably takes into account the Social Security Administration’s con­
cern that exempting residents from FICA would deprive them and their 
families of vital Social Security disability and survivorship benefits. 
Pp. 58–60. 

568 F. 3d 675, affirmed. 

Roberts, C. J., delivered the opinion of the Court, in which all other 
Members joined, except Kagan, J., who took no part in the consideration 
or decision of the case. 

Theodore B. Olson argued the cause for petitioners. With 
him on the briefs were Matthew D. McGill, Amir C. Tayrani, 
and John W. Windhorst, Jr. 

Matthew D. Roberts argued the cause for the United 
States. With him on the brief were Deputy Solicitor Gen­
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eral Kneedler, Acting Assistant Attorney General DiCicco, 
Deputy Solicitor General Stewart, Teresa E. McLaughlin, 
and Bridget M. Rowan.* 

Chief Justice Roberts delivered the opinion of the 
Court. 

Nearly all Americans who work for wages pay taxes on 
those wages under the Federal Insurance Contributions Act 
(FICA), which Congress enacted to collect funds for Social 
Security. The question presented in this case is whether 
doctors who serve as medical residents are properly viewed 
as “student[s]” whose service Congress has exempted from 
FICA taxes under 26 U. S. C. § 3121(b)(10). 

I
 
A
 

Most doctors who graduate from medical school in the 
United States pursue additional education in a specialty to 
become board certified to practice in that field. Petitioners 
Mayo Foundation for Medical Education and Research, Mayo 
Clinic, and the Regents of the University of Minnesota (col­
lectively Mayo) offer medical residency programs that pro­

*Briefs of amici curiae urging reversal were filed for the American 
Hospital Association by F. Curt Kirschner, Jr., and Ritu K. Singh; for the 
Association of American Medical Colleges et al. by Jonathan S. Franklin, 
Robert A. Burgoyne, and Mark Emery; for BJC HealthCare et al. by 
Mark H. Churchill, Paul M. Thompson, Robin L. Greenhouse, and Jeffrey 
W. Mikoni; for the Loyola University Medical Center by Stephen B. Kin­
naird, Charles E. Reiter III, and Nancy Iredale; for the University of 
Alabama at Birmingham et al. by Robert A. Long, Jr., Michael R. Levy, 
Michael A. Schlanger, and Mark W. Mosier; for the University of Texas 
System by John P. Elwood, Barry D. Burgdorf, Donald F. Wood, and 
Harry M. Reasoner; and for Carlton M. Smith by Mr. Smith, pro se. 

Briefs of amici curiae urging affirmance were filed for the Committee 
of Interns and Residents SEIU et al. by Thomas M. Kennedy; and for the 
Doctors Council SEIU by Richard M. Betheil. 

Kristin E. Hickman, pro se, filed a brief as amicus curiae. 
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vide such instruction. Mayo’s residency programs, which 
usually last three to five years, train doctors primarily 
through hands-on experience. Residents often spend be­
tween 50 and 80 hours a week caring for patients, typically 
examining and diagnosing them, prescribing medication, rec­
ommending plans of care, and performing certain proce­
dures. Residents are generally supervised in this work by 
more senior residents and by faculty members known as at­
tending physicians. In 2005, Mayo paid its residents annual 
“stipends” ranging between $41,000 and $56,000 and pro­
vided them with health insurance, malpractice insurance, and 
paid vacation time. 

Mayo residents also take part in “a formal and structured 
educational program.” Brief for Petitioners 5 (internal quo­
tation marks omitted). Residents are assigned textbooks 
and journal articles to read and are expected to attend 
weekly lectures and other conferences. Residents also take 
written exams and are evaluated by the attending faculty 
physicians. But the parties do not dispute that the bulk of 
residents’ time is spent caring for patients. 

B 

Through the Social Security Act and related legislation, 
Congress has created a comprehensive national insurance 
system that provides benefits for retired workers, disabled 
workers, unemployed workers, and their families. See 
United States v. Lee, 455 U. S. 252, 254, 258, and nn. 1, 7 
(1982). Congress funds Social Security by taxing both em­
ployers and employees under FICA on the wages employees 
earn. See 26 U. S. C. § 3101(a) (tax on employees); § 3111(a) 
(tax on employers). Congress has defined “wages” broadly, 
to encompass “all remuneration for employment.” § 3121(a) 
(2006 ed. and Supp. III). The term “employment” has a sim­
ilarly broad reach, extending to “any service, of whatever 
nature, performed . . . by an employee for the person employ­
ing him.” § 3121(b). 
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Congress has, however, exempted certain categories of 
service and individuals from FICA’s demands. As relevant 
here, Congress has excluded from taxation “service per­
formed in the employ of . . . a  school, college, or university 
. . . if such service is performed by a student who is enrolled 
and regularly attending classes at such school, college, or 
university.” § 3121(b)(10) (2006 ed.). The Social Security 
Act, which governs workers’ eligibility for benefits, contains 
a corresponding student exception materially identical to 
§ 3121(b)(10). 42 U. S. C. § 410(a)(10). 

Since 1951, the Treasury Department has applied the stu­
dent exception to exempt from taxation students who work 
for their schools “as an incident to and for the purpose of 
pursuing a course of study” there. 16 Fed. Reg. 12474 
(adopting Treas. Regs. 127, § 408.219(c)); see Treas. Reg. 
§ 31.3121(b)(10)–2(d), 26 CFR § 31.3121(b)(10)–2(d) (2010). 
Until 2005, the Department determined whether an individu­
al’s work was “incident to” his studies by performing a case­
by-case analysis. The primary considerations in that analy­
sis were the number of hours worked and the course load 
taken. See, e. g., Rev. Rul. 78–17, 1978–1 Cum. Bull. 307 
(services of individual “employed on a full-time basis” with a 
part-time course load are “not incident to and for the purpose 
of pursuing a course of study”). 

For its part, the Social Security Administration (SSA) also 
articulated in its regulations a case-by-case approach to the 
corresponding student exception in the Social Security Act. 
See 20 CFR § 404.1028(c) (1998). The SSA has, however, 
“always held that resident physicians are not students.” 
SSR 78–3, Cum. Bull. 1978, pp. 55–56. In 1998, the Court 
of Appeals for the Eighth Circuit held that the SSA could 
not categorically exclude residents from student status, 
given that its regulations provided for a case-by-case ap­
proach. See Minnesota v. Apfel, 151 F. 3d 742, 747–748. 
Following that decision, the Internal Revenue Service re­
ceived more than 7,000 claims seeking FICA tax refunds on 
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the ground that medical residents qualified as students under 
§ 3121(b)(10) of the Internal Revenue Code. 568 F. 3d 675, 
677 (CA8 2009). 

Facing that flood of claims, the Treasury Department “de­
termined that it [wa]s necessary to provide additional clari­
fication of the ter[m]” “student” as used in § 3121(b)(10), par­
ticularly with respect to individuals who perform “services 
that are in the nature of on the job training.” 69 Fed. Reg. 
8605 (2004). The Department proposed an amended rule for 
comment and held a public hearing on it. See id., at 76405. 

On December 21, 2004, the Department adopted an 
amended rule prescribing that an employee’s service is “inci­
dent” to his studies only when “[t]he educational aspect of 
the relationship between the employer and the employee, 
as compared to the service aspect of the relationship, [is] 
predominant.” Id., at 76408; Treas. Reg. § 31.3121(b)(10)– 
2(d)(3)(i), 26 CFR § 31.3121(b)(10)–2(d)(3)(i) (2005). The rule 
categorically provides that “[t]he services of a full-time 
employee”—as defined by the employer’s policies, but in 
any event including any employee normally scheduled to 
work 40 hours or more per week—“are not incident to and 
for the purpose of pursuing a course of study.” 69 Fed. Reg. 
76408; Treas. Reg. § 31.3121(b)(10)–2(d)(3)(ii i), 26 CFR 
§ 31.3121(b)(10)–2(d)(3)(iii) (the full-time employee rule). 
The amended provision clarifies that the Department’s analy­
sis “is not affected by the fact that the services performed 
. . . may have an educational, instructional, or training 
aspect.” Ibid. The rule also includes as an example the 
case of “Employee E,” who is employed by “University V” 
as a medical resident. 69 Fed. Reg. 76409; Treas. Reg. 
§ 31.3121(b)(10)–2(e), 26 CFR § 31.3121(b)(10)–2(e) (Exam­
ple 4). Because Employee E’s “normal work schedule 
calls for [him] to perform services 40 or more hours per 
week,” the rule provides that his service is “not incident to 
and for the purpose of pursuing a course of study,” and he 
accordingly is not an exempt “student” under § 3121(b)(10). 
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69 Fed. Reg. 76409, 76410; Treas. Reg. § 31.3121(b)(10)–2(e), 
26 CFR § 31.3121(b)(10)–2(e) (Example 4). 

C 

After the Department promulgated the full-time employee 
rule, Mayo filed suit seeking a refund of the money it had 
withheld and paid on its residents’ stipends during the sec­
ond quarter of 2005. 503 F. Supp. 2d 1164, 1166–1167 (Minn. 
2007); Regents of Univ. of Minn. v. United States, Civ. 
No. 06–5084 (D Minn., Apr. 1, 2008), App. to Pet. for Cert. 
47a. Mayo asserted that its residents were exempt under 
§ 3121(b)(10) and that the Treasury Department’s full-time 
employee rule was invalid. 

The District Court granted Mayo’s motion for summary 
judgment. The court held that the full-time employee rule 
is inconsistent with the unambiguous text of § 3121, which 
the court understood to dictate that “an employee is a ‘stu­
dent’ so long as the educational aspect of his service predom­
inates over the service aspect of the relationship with his 
employer.” 503 F. Supp. 2d, at 1175. The court also deter­
mined that the factors governing this Court’s analysis of reg­
ulations set forth in National Muffler Dealers Assn., Inc. v. 
United States, 440 U. S. 472 (1979), “indicate that the full-
time employee exception is invalid.” 503 F. Supp. 2d, at 
1176; see App. to Pet. for Cert. 54a. 

The Government appealed, and the Court of Appeals re­
versed. 568 F. 3d 675. Applying our opinion in Chevron 
U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467 
U. S. 837 (1984), the Court of Appeals concluded that “the 
statute is silent or ambiguous on the question whether a 
medical resident working for the school full-time is a ‘stu­
dent’ ” for purposes of § 3121(b)(10), and that the Depart­
ment’s amended regulation “is a permissible interpretation 
of the statut[e].” 568 F. 3d, at 679–680, 683. 

We granted Mayo’s petition for certiorari. 560 U. S. 938 
(2010). 
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II
 
A
 

We begin our analysis with the first step of the two-part 
framework announced in Chevron, supra, at 842–843, and ask 
whether Congress has “directly addressed the precise ques­
tion at issue.” We agree with the Court of Appeals that 
Congress has not done so. The statute does not define the 
term “student,” and does not otherwise attend to the precise 
question whether medical residents are subject to FICA. 
See 26 U. S. C. § 3121(b)(10). 

Mayo nonetheless contends that the Treasury Depart­
ment’s full-time employee rule must be rejected under 
Chevron step one. Mayo argues that the dictionary defini­
tion of “student”—one “who engages in ‘study’ by applying 
the mind ‘to the acquisition of learning, whether by means 
of books, observation, or experiment’ ”—plainly encompasses 
residents. Brief for Petitioners 22 (quoting Oxford Univer­
sal Dictionary 2049–2050 (3d ed. 1955)). And, Mayo adds, 
residents are not excluded from that category by the only 
limitation on students Congress has imposed under the 
statute—that they “be ‘enrolled and regularly attending 
classes at [a] school.’ ” Brief for Petitioners 22 (quoting 
§ 3121(b)(10)). 

Mayo’s reading does not eliminate the statute’s ambiguity 
as applied to working professionals. In its reply brief, Mayo 
acknowledges that a full-time professor taking evening 
classes—a person who presumably would satisfy the stat­
ute’s class-enrollment requirement and apply his mind to 
learning—could be excluded from the exemption and taxed 
because he is not “ ‘predominant[ly]’ ” a student. Reply 
Brief for Petitioners 7. Medical residents might likewise be 
excluded on the same basis; the statute itself does not resolve 
the ambiguity. 

The District Court interpreted § 3121(b)(10) as unambigu­
ously foreclosing the Department’s rule by mandating that 
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an employee be deemed “a ‘student’ so long as the educa­
tional aspect of his service predominates over the service 
aspect of the relationship with his employer.” 503 F. Supp. 
2d, at 1175. We do not think it possible to glean so much 
from the little that § 3121 provides. In any event, the 
statutory text still would offer no insight into how Con­
gress intended predominance to be determined or whether 
Congress thought that medical residents would satisfy the 
requirement. 

To the extent Congress has specifically addressed medical 
residents in § 3121, moreover, it has expressly excluded these 
doctors from exemptions they might otherwise invoke. See 
§§ 3121(b)(6)(B), (7)(C)(ii) (excluding medical residents from 
exemptions available to employees of the District of Colum­
bia and the United States). That choice casts doubt on any 
claim that Congress specifically intended to insulate medical 
residents from FICA’s reach in the first place. 

In sum, neither the plain text of the statute nor the Dis­
trict Court’s interpretation of the exemption “speak[s] with 
the precision necessary to say definitively whether [the stat­
ute] applies to” medical residents. United States v. Eurodif 
S. A., 555 U. S. 305, 319 (2009). 

B 

In the typical case, such an ambiguity would lead us inexo­
rably to Chevron step two, under which we may not disturb 
an agency rule unless it is “ ‘arbitrary or capricious in sub­
stance, or manifestly contrary to the statute.’ ” Household 
Credit Services, Inc. v. Pfennig, 541 U. S. 232, 242 (2004) 
(quoting United States v. Mead Corp., 533 U. S. 218, 227 
(2001)). In this case, however, the parties disagree over the 
proper framework for evaluating an ambiguous provision of 
the Internal Revenue Code. 

Mayo asks us to apply the multifactor analysis we used to 
review a tax regulation in National Muffler, supra. There 
we explained: 
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“A regulation may have particular force if it is a sub­
stantially contemporaneous construction of the statute 
by those presumed to have been aware of congressional 
intent. If the regulation dates from a later period, the 
manner in which it evolved merits inquiry. Other rele­
vant considerations are the length of time the regulation 
has been in effect, the reliance placed on it, the consist­
ency of the Commissioner’s interpretation, and the de­
gree of scrutiny Congress has devoted to the regulation 
during subsequent re-enactments of the statute.” Id., 
at 477. 

The Government, on the other hand, contends that the Na­
tional Muffler standard has been superseded by Chevron. 
The sole question for the Court at step two under the Chev­
ron analysis is “whether the agency’s answer is based on 
a permissible construction of the statute.” 467 U. S., at 843. 

Since deciding Chevron, we have cited both National Muf­
fler and Chevron in our review of Treasury Department reg­
ulations. See, e. g., United States v. Cleveland Indians 
Baseball Co., 532 U. S. 200, 219 (2001) (citing National Muf­
fler); Cottage Savings Assn. v. Commissioner, 499 U. S. 554, 
560–561 (1991) (same); United States v. Boyle, 469 U. S. 241, 
246, n. 4 (1985) (citing Chevron); see also Atlantic Mut. Ins. 
Co. v. Commissioner, 523 U. S. 382, 387, 389 (1998) (citing 
Chevron and Cottage Savings). 

Although we have not thus far distinguished between Na­
tional Muffler and Chevron, they call for different analyses 
of an ambiguous statute. Under National Muffler, for ex­
ample, a court might view an agency’s interpretation of a 
statute with heightened skepticism when it has not been con­
sistent over time, when it was promulgated years after the 
relevant statute was enacted, or because of the way in which 
the regulation evolved. 440 U. S., at 477. The District 
Court in this case cited each of these factors in rejecting 
the Treasury Department’s rule, noting in particular that the 
regulation had been promulgated after an adverse judicial 
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decision. See 503 F. Supp. 2d, at 1176; see also Brief for 
Petitioners 41–44 (relying on the same considerations). 

Under Chevron, in contrast, deference to an agency’s inter­
pretation of an ambiguous statute does not turn on such con­
siderations. We have repeatedly held that “[a]gency incon­
sistency is not a basis for declining to analyze the agency’s 
interpretation under the Chevron framework.” National 
Cable & Telecommunications Assn. v. Brand X Internet 
Services, 545 U. S. 967, 981 (2005); accord, Eurodif S. A., 
supra, at 316. We have instructed that “neither antiquity 
nor contemporaneity with [a] statute is a condition of [a reg­
ulation’s] validity.” Smiley v. Citibank (South Dakota), 
N. A., 517 U. S. 735, 740 (1996). And we have found it imma­
terial to our analysis that a “regulation was prompted by 
litigation.” Id., at 741. Indeed, in United Dominion In­
dustries, Inc. v. United States, 532 U. S. 822, 838 (2001), we 
expressly invited the Treasury Department to “amend its 
regulations” if troubled by the consequences of our resolu­
tion of the case. 

Aside from our past citation of National Muffler, Mayo has 
not advanced any justification for applying a less deferential 
standard of review to Treasury Department regulations than 
we apply to the rules of any other agency. In the absence 
of such justification, we are not inclined to carve out an ap­
proach to administrative review good for tax law only. To 
the contrary, we have expressly “[r]ecogniz[ed] the impor­
tance of maintaining a uniform approach to judicial review 
of administrative action.” Dickinson v. Zurko, 527 U. S. 
150, 154 (1999). See, e. g., Skinner v. Mid-America Pipeline 
Co., 490 U. S. 212, 222–223 (1989) (declining to apply “a dif­
ferent and stricter nondelegation doctrine in cases where 
Congress delegates discretionary authority to the Executive 
under its taxing power”). 

The principles underlying our decision in Chevron apply 
with full force in the tax context. Chevron recognized that 
“[t]he power of an administrative agency to administer a con­
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gressionally created . . . program necessarily requires the 
formulation of policy and the making of rules to fill any gap 
left, implicitly or explicitly, by Congress.” 467 U. S., at 843 
(internal quotation marks omitted). It acknowledged that 
the formulation of that policy might require “more than ordi­
nary knowledge respecting the matters subjected to agency 
regulations.” Id., at 844 (internal quotation marks omitted). 
Filling gaps in the Internal Revenue Code plainly requires 
the Treasury Department to make interpretive choices for 
statutory implementation at least as complex as the ones 
other agencies must make in administering their statutes. 
Cf. Bob Jones Univ. v. United States, 461 U. S. 574, 596 (1983) 
(“In an area as complex as the tax system, the agency Con­
gress vests with administrative responsibility must be able 
to exercise its authority to meet changing conditions and 
new problems”). We see no reason why our review of tax 
regulations should not be guided by agency expertise pursu­
ant to Chevron to the same extent as our review of other 
regulations. 

As one of Mayo’s amici points out, however, both the full-
time employee rule and the rule at issue in National Muffler 
were promulgated pursuant to the Treasury Department’s 
general authority under 26 U. S. C. § 7805(a) to “prescribe all 
needful rules and regulations for the enforcement” of the 
Internal Revenue Code. See Brief for Carlton M. Smith 
4–7. In two decisions predating Chevron, this Court stated 
that “we owe the [Treasury Department’s] interpretation 
less deference” when it is contained in a rule adopted under 
that “general authority” than when it is “issued under a 
specific grant of authority to define a statutory term or 
prescribe a method of executing a statutory provision.” 
Rowan Cos. v. United States, 452 U. S. 247, 253 (1981); 
United States v. Vogel Fertilizer Co., 455 U. S. 16, 24 (1982) 
(quoting Rowan). 

Since Rowan and Vogel were decided, however, the admin­
istrative landscape has changed significantly. We have held 
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that Chevron deference is appropriate “when it appears that 
Congress delegated authority to the agency generally to 
make rules carrying the force of law, and that the agency 
interpretation claiming deference was promulgated in the 
exercise of that authority.” Mead, 533 U. S., at 226–227. 
Our inquiry in that regard does not turn on whether Con­
gress’s delegation of authority was general or specific. For 
example, in National Cable & Telecommunications Assn., 
supra, we held that the Federal Communications Commis­
sion was delegated “the authority to promulgate binding 
legal rules” entitled to Chevron deference under statutes 
that gave the Commission “the authority to ‘execute and en­
force,’ ” and “to ‘prescribe such rules and regulations as may 
be necessary in the public interest to carry out the provi­
sions’ of,” the Communications Act of 1934. 545 U. S., at 
980–981 (quoting 47 U. S. C. §§ 151, 201(b)). See also Sulli­
van v. Everhart, 494 U. S. 83, 87, 88–89 (1990) (applying 
Chevron deference to rule promulgated pursuant to dele­
gation of “general authority to ‘make rules and regulations 
and to establish procedures, not inconsistent with the provi­
sions of this subchapter, which are necessary or appropriate 
to carry out such provisions’ ” (quoting 42 U. S. C. § 405(a) 
(1982 ed.))). 

We believe Chevron and Mead, rather than National Muf­
fler and Rowan, provide the appropriate framework for eval­
uating the full-time employee rule. The Department issued 
the full-time employee rule pursuant to the explicit authori­
zation to “prescribe all needful rules and regulations for the 
enforcement” of the Internal Revenue Code. 26 U. S. C. 
§ 7805(a) (2006 ed.). We have found such “express congres­
sional authorizations to engage in the process of rulemaking” 
to be “a very good indicator of delegation meriting Chevron 
treatment.” Mead, supra, at 229. The Department issued 
the full-time employee rule only after notice-and-comment 
procedures, 69 Fed. Reg. 76405, again a consideration identi­
fied in our precedents as a “significant” sign that a rule mer­
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its Chevron deference. Mead, supra, at 230–231; see, e. g., 
Long Island Care at Home, Ltd. v. Coke, 551 U. S. 158, 173– 
174 (2007). 

We have explained that “the ultimate question is whether 
Congress would have intended, and expected, courts to treat 
[the regulation] as within, or outside, its delegation to the 
agency of ‘gap-filling’ authority.” Id., at 173 (emphasis de­
leted). In the Long Island Care case, we found that Chev­
ron provided the appropriate standard of review “[w]here an 
agency rule sets forth important individual rights and duties, 
where the agency focuses fully and directly upon the issue, 
where the agency uses full notice-and-comment procedures 
to promulgate a rule, [and] where the resulting rule falls 
within the statutory grant of authority.” 551 U. S., at 173. 
These same considerations point to the same result here. 
This case falls squarely within the bounds of, and is properly 
analyzed under, Chevron and Mead. 

C 

The full-time employee rule easily satisfies the second step 
of Chevron, which asks whether the Department’s rule is a 
“reasonable interpretation” of the enacted text. 467 U. S., 
at 844. To begin, Mayo accepts that “the ‘educational aspect 
of the relationship between the employer and the employee, 
as compared to the service aspect of the relationship, [must] 
be predominant’ ” in order for an individual to qualify for the 
exemption. Reply Brief for Petitioners 6–7 (quoting Treas. 
Reg. § 31.3121(b)(10)–2(d)(3)(i), 26 CFR § 31.3121(b)(10)– 
2(d)(3)(i)). Mayo objects, however, to the Department’s con­
clusion that residents who work more than 40 hours per 
week categorically cannot satisfy that requirement. Be­
cause residents’ employment is itself educational, Mayo ar­
gues, the hours a resident spends working make him “more 
of a student, not less of one.” Reply Brief for Petitioners 15, 
n. 3 (emphasis deleted). Mayo contends that the Treasury 
Department should be required to engage in a case-by-case 
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inquiry into “what [each] employee does [in his service] and 
why” he does it. Id., at 7. Mayo also objects that the 
Department has drawn an arbitrary distinction between 
“hands-on training” and “classroom instruction.” Brief for 
Petitioners 35. 

We disagree. Regulation, like legislation, often requires 
drawing lines. Mayo does not dispute that the Treasury De­
partment reasonably sought a way to distinguish between 
workers who study and students who work, see IRS Letter 
Ruling 9332005 (May 3, 1993). Focusing on the hours an in­
dividual works and the hours he spends in studies is a per­
fectly sensible way of accomplishing that goal. The Depart­
ment explained that an individual’s service and his “course 
of study are separate and distinct activities” in “the vast 
majority of cases,” and reasoned that “[e]mployees who are 
working enough hours to be considered full-time employees 
. . . have filled the conventional measure of available time 
with work, and not study.” 69 Fed. Reg. 8607. The De­
partment thus did not distinguish classroom education from 
clinical training but rather education from service. The De­
partment reasonably concluded that its full-time employee 
rule would “improve administrability,” id., at 76405, and it 
thereby “has avoided the wasteful litigation and continuing 
uncertainty that would inevitably accompany any purely 
case-by-case approach” like the one Mayo advocates, United 
States v. Correll, 389 U. S. 299, 302 (1967). 

As the Treasury Department has explained, moreover, the 
full-time employee rule has more to recommend it than ad­
ministrative convenience. The Department reasonably de­
termined that taxing residents under FICA would further 
the purpose of the Social Security Act and comport with this 
Court’s precedent. As the Treasury Department appreci­
ated, this Court has understood the terms of the Social Secu­
rity Act to “ ‘import a breadth of coverage,’ ” 69 Fed. Reg. 
8605 (quoting Social Security Bd. v. Nierotko, 327 U. S. 358, 
365 (1946)), and we have instructed that “exemptions from 
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taxation are to be construed narrowly,” Bingler v. Johnson, 
394 U. S. 741, 752 (1969). Although Mayo contends that 
medical residents have not yet begun their “working lives” 
because they are not “fully trained,” Reply Brief for Peti­
tioners 13 (internal quotation marks omitted), the Depart­
ment certainly did not act irrationally in concluding that 
these doctors—“who work long hours, serve as highly skilled 
professionals, and typically share some or all of the terms of 
employment of career employees”—are the kind of workers 
that Congress intended to both contribute to and benefit 
from the Social Security system, 69 Fed. Reg. 8608. 

The Department’s rule takes into account the SSA’s con­
cern that exempting residents from FICA would deprive 
residents and their families of vital disability and survivor­
ship benefits that Social Security provides. Id., at 8605. 
Mayo wonders whether the full-time employee rule will re­
sult in residents being taxed under FICA but denied cover­
age by the SSA. The Government informs us, however, that 
the SSA continues to adhere to its longstanding position that 
medical residents are not students and thus remain eligible 
for coverage. Brief for United States 29–30; Tr. of Oral 
Arg. 33–34. 

* * * 

We do not doubt that Mayo’s residents are engaged in a 
valuable educational pursuit or that they are students of 
their craft. The question whether they are “students” for 
purposes of § 3121, however, is a different matter. Because 
it is one to which Congress has not directly spoken, and be­
cause the Treasury Department’s rule is a reasonable con­
struction of what Congress has said, the judgment of the 
Court of Appeals must be affirmed. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci­
sion of this case. 
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Chapter 13 of the Bankruptcy Code uses a statutory formula known as 
the “means test” to help ensure that debtors who can pay creditors do 
pay them. The means test instructs a debtor to determine his “dispos­
able income”—the amount he has available to reimburse creditors—by 
deducting from his current monthly income “amounts reasonably neces­
sary to be expended” for, inter alia, “maintenance or support.” 11 
U. S. C. § 1325(b)(2)(A)(i). For a debtor whose income is above the me­
dian for his State, the means test indentifies which expenses qualify as 
“amounts reasonably necessary to be expended.” As relevant here, the 
statute provides that “[t]he debtor’s monthly expenses shall be the debt­
or’s applicable monthly expense amounts specified under the National 
Standards and Local Standards, and the debtor’s actual monthly ex­
penses for the categories specified as Other Necessary Expenses issued 
by the Internal Revenue Service [IRS] for the area in which the debtor 
resides.” § 707(b)(2)(A)(ii)(I). 

The Standards are tables listing standardized expense amounts for 
basic necessities, which the IRS prepares to help calculate taxpayers’ 
ability to pay overdue taxes. The IRS also creates supplemental guide­
lines known as the “Collection Financial Standards,” which describe 
how to use the tables and what the amounts listed in them mean. The 
Local Standards include an allowance for transportation expenses, di­
vided into vehicle “Ownership Costs” and vehicle “Operating Costs.” 
The Collection Financial Standards explain that “Ownership Costs” 
cover monthly loan or lease payments on an automobile; the expense 
amounts listed are based on nationwide car-financing data. The Collec­
tion Financial Standards further state that a taxpayer who has no car 
payment may not claim an allowance for ownership costs. 

When petitioner Ransom filed for Chapter 13 bankruptcy relief, he 
listed respondent (FIA) as an unsecured creditor. Among his assets, 
Ransom reported a car that he owns free of any debt. In determining 
his monthly expenses, he nonetheless claimed a car-ownership deduction 
of $471, the full amount specified in the “Ownership Costs” table, as 
well as a separate $338 deduction for car-operating costs. Based on his 
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means-test calculations, Ransom proposed a bankruptcy plan that would 
result in repayment of approximately 25% of his unsecured debt. FIA 
objected on the ground that the plan did not direct all of Ransom’s dis­
posable income to unsecured creditors. FIA contended that Ransom 
should not have claimed the car-ownership allowance because he does 
not make loan or lease payments on his car. Agreeing, the Bankruptcy 
Court denied confirmation of the plan. The Ninth Circuit Bankruptcy 
Appellate Panel and the Ninth Circuit affirmed. 

Held: A debtor who does not make loan or lease payments may not take 
the car-ownership deduction. Pp. 69–80. 

(a) This Court’s interpretation begins with the language of the Bank­
ruptcy Code, which provides that a debtor may claim only “applicable” 
expense amounts listed in the Standards. Because the Code does not 
define the key word “applicable,” the term carries its ordinary meaning 
of appropriate, relevant, suitable, or fit. What makes an expense 
amount “applicable” in this sense is most naturally understood to be its 
correspondence to an individual debtor’s financial circumstances. Con­
gress established a filter, permitting a debtor to claim a deduction from 
a National or Local Standard table only if that deduction is appropriate 
for him. And a deduction is so appropriate only if the debtor will incur 
the kind of expense covered by the table during the life of the plan. 
Had Congress not wanted to separate debtors who qualify for an allow­
ance from those who do not, it could have omitted the term “applicable” 
altogether. Without that word, all debtors would be eligible to claim a 
deduction for each category listed in the Standards. Interpreting the 
statute to require a threshold eligibility determination thus ensures that 
“applicable” carries meaning, as each word in a statute should. 

This reading draws support from the statute’s context and purpose. 
The Code initially defines a debtor’s disposable income as his “current 
monthly income . . . less amounts reasonably necessary to be expended.” 
§ 1325(b)(2). It then instructs that such reasonably necessary amounts 
“shall be determined in accordance with” the means test. § 1325(b)(3). 
Because Congress intended the means test to approximate the debtor’s 
reasonable expenditures on essential items, a debtor should be required 
to qualify for a deduction by actually incurring an expense in the rele­
vant category. Further, the statute’s purpose—to ensure that debtors 
pay creditors the maximum they can afford—is best achieved by inter­
preting the means test, consistent with the statutory text, to reflect a 
debtor’s ability to afford repayment. Pp. 69–71. 

(b) The vehicle-ownership category covers only the costs of a car loan 
or lease. The expense amount listed ($471) is the average monthly pay­
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ment for loans and leases nationwide; it is not intended to estimate other 
conceivable expenses associated with maintaining a car. Maintenance 
expenses are the province of the separate “Operating Costs” deduction. 
A person who owns a car free and clear is entitled to the “Operating 
Costs” deduction for all driving-related expenses. But such a person 
may not claim the “Ownership Costs” deduction, because that allowance 
is for the separate costs of a car loan or lease. The IRS’s Collection 
Financial Standards reinforce this conclusion by making clear that indi­
viduals who have a car but make no loan or lease payments may take 
only the operating-costs deduction. Because Ransom owns his vehicle 
outright, he incurs no expense in the “Ownership Costs” category, and 
that expense amount is therefore not “applicable” to him. Pp. 71–73. 

(c) Ransom’s arguments to the contrary—an alternative interpreta­
tion of the key word “applicable,” an objection to the Court’s view of the 
scope of the “Ownership Costs” category, and a criticism of the policy 
implications of the Court’s approach—are unpersuasive. Pp. 73–80. 

577 F. 3d 1026, affirmed. 

Kagan, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Thomas, Ginsburg, Breyer, Alito, and Sotomayor, JJ., 
joined. Scalia, J., filed a dissenting opinion, post, p. 80. 

Christopher P. Burke argued the cause for petitioner. 
With him on the briefs was Daniel Lucid. 

Deanne E. Maynard argued the cause for respondent. 
With her on the brief were Seth M. Galanter, Marc A. Hear­
ron, Mark P. Ladner, Larren M. Nashelsky, Gilbert B. Weis­
man, John D. Sheehan, and William Andrew McNeal. 

Nicole A. Saharsky argued the cause for the United States 
as amicus curiae in support of respondent. With her on the 
brief were Acting Solicitor General Katyal, Acting Assist­
ant Attorney General Hertz, Deputy Solicitor General Stew­
art, William Kanter, Jeffrica Jenkins Lee, Ramona D. El­
liott, and P. Matthew Sutko.* 

*A brief of amicus curiae urging reversal was filed for the National 
Association of Consumer Bankruptcy Attorneys by Jonathan S. Massey 
and Tara Twomey. 

A brief of amicus curiae urging affirmance was filed for G. Eric Brun­
stad, Jr., by Mr. Brunstad, pro se, and Collin O’Connor Udell. 
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Justice Kagan delivered the opinion of the Court. 

Chapter 13 of the Bankruptcy Code enables an individual 
to obtain a discharge of his debts if he pays his creditors a 
portion of his monthly income in accordance with a court-
approved plan. 11 U. S. C. § 1301 et seq. To determine how 
much income the debtor is capable of paying, Chapter 13 uses 
a statutory formula known as the “means test.” §§ 707(b)(2) 
(2006 ed. and Supp. III), 1325(b)(3)(A) (2006 ed.). The 
means test instructs a debtor to deduct specified expenses 
from his current monthly income. The result is his “dispos­
able income”—the amount he has available to reimburse 
creditors. § 1325(b)(2). 

This case concerns the specified expense for vehicle-
ownership costs. We must determine whether a debtor like 
petitioner Jason Ransom who owns his car outright, and so 
does not make loan or lease payments, may claim an allow­
ance for car-ownership costs (thereby reducing the amount 
he will repay creditors). We hold that the text, context, and 
purpose of the statutory provision at issue preclude this re­
sult. A debtor who does not make loan or lease payments 
may not take the car-ownership deduction. 

I
 
A
 

“Congress enacted the Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005 (BAPCPA or Act) to cor­
rect perceived abuses of the bankruptcy system.” Milavetz, 
Gallop & Milavetz, P. A.  v. United States, 559 U. S. 229, 
231–232 (2010). In particular, Congress adopted the means 
test—“[t]he heart of [BAPCPA’s] consumer bankruptcy re­
forms,” H. R. Rep. No. 109–31, pt. 1, p. 2 (2005) (hereinafter 
H. R. Rep.), and the home of the statutory language at issue 
here—to help ensure that debtors who can pay creditors do 
pay them. See, e. g., ibid. (under BAPCPA, “debtors [will] 
repay creditors the maximum they can afford”). 
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In Chapter 13 proceedings, the means test provides a for­
mula to calculate a debtor’s disposable income, which the 
debtor must devote to reimbursing creditors under a court-
approved plan generally lasting from three to five years. 
§§ 1325(b)(1)(B) and (b)(4).1 The statute defines “disposable 
income” as “current monthly income” less “amounts reason­
ably necessary to be expended” for “maintenance or sup­
port,” business expenditures, and certain charitable contri­
butions. §§ 1325(b)(2)(A)(i) and (ii). For a debtor whose 
income is above the median for his State, the means test 
identifies which expenses qualify as “amounts reasonably 
necessary to be expended.” The test supplants the pre-
BAPCPA practice of calculating debtors’ reasonable ex­
penses on a case-by-case basis, which led to varying and 
often inconsistent determinations. See, e. g., In re Slusher, 
359 B. R. 290, 294 (Bkrtcy. Ct. Nev. 2007). 

Under the means test, a debtor calculating his “reasonably 
necessary” expenses is directed to claim allowances for de­
fined living expenses, as well as for secured and priority 
debt. §§ 707(b)(2)(A)(ii)–(iv). As relevant here, the stat­
ute provides: 

“The debtor’s monthly expenses shall be the debtor’s 
applicable monthly expense amounts specified under the 
National Standards and Local Standards, and the debt­
or’s actual monthly expenses for the categories specified 
as Other Necessary Expenses issued by the Internal 

1 Chapter 13 borrows the means test from Chapter 7, where it is used 
as a screening mechanism to determine whether a Chapter 7 proceeding 
is appropriate. Individuals who file for bankruptcy relief under Chapter 
7 liquidate their nonexempt assets, rather than dedicate their future in­
come, to repay creditors. See 11 U. S. C. §§ 704(a)(1), 726. If the debtor’s 
Chapter 7 petition discloses that his disposable income as calculated by 
the means test exceeds a certain threshold, the petition is presumptively 
abusive. § 707(b)(2)(A)(i). If the debtor cannot rebut the presumption, 
the court may dismiss the case or, with the debtor’s consent, convert it 
into a Chapter 13 proceeding. § 707(b)(1). 
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Revenue Service [IRS] for the area in which the debtor 
resides.” § 707(b)(2)(A)(ii)(I). 

These are the principal amounts that the debtor can claim 
as his reasonable living expenses and thereby shield from 
creditors. 

The National and Local Standards referenced in this pro­
vision are tables that the IRS prepares listing standardized 
expense amounts for basic necessities.2 The IRS uses the 
Standards to help calculate taxpayers’ ability to pay overdue 
taxes. See 26 U. S. C. § 7122(d)(2). The IRS also prepares 
supplemental guidelines known as the Collection Financial 
Standards, which describe how to use the tables and what 
the amounts listed in them mean. 

The Local Standards include an allowance for transpor­
tation expenses, divided into vehicle “Ownership Costs” 
and vehicle “Operating Costs.” 3 At the time Ransom filed 
for bankruptcy, the “Ownership Costs” table appeared as 
follows: 

Ownership Costs 

National 

First Car Second Car 

$471 $332 

App. to Brief for Respondent 5a. The Collection Financial 
Standards explain that these ownership costs represent “na­

2 The National Standards designate allowances for six categories of 
expenses: (1) food; (2) housekeeping supplies; (3) apparel and services; 
(4) personal care products and services; (5) out-of-pocket health care 
costs; and (6) miscellaneous expenses. Internal Revenue Manual § 5.15.1.8 
(Oct. 2, 2009), http://www.irs.gov/irm/part5/ irm_05-015-001.html#d0e1012 
(all Internet materials as visited Jan. 7, 2011, and available in Clerk of 
Court’s case file). The Local Standards authorize deductions for two 
kinds of expenses: (1) housing and utilities; and (2) transportation. Id., 
§ 5.15.1.9. 

3 Although both components of the transportation allowance are listed 
in the Local Standards, only the operating-cost expense amounts vary by 
geography; in contrast, the IRS provides a nationwide figure for owner­
ship costs. 

http://www.irs.gov/irm/part5/irm_05-015-001.html#d0e1012
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tionwide figures for monthly loan or lease payments,” id., at 
2a; the numerical amounts listed are “base[d] . . . on the 
five-year average of new and used car financing data com­
piled by the Federal Reserve Board,” id., at 3a. The Collec­
tion Financial Standards further instruct that, in the tax-
collection context, “[i]f a taxpayer has no car payment, . . . 
only the operating costs portion of the transportation stand­
ard is used to come up with the allowable transportation 
expense.” Ibid. 

B 

Ransom filed for Chapter 13 bankruptcy relief in July 2006. 
App. 1, 54. Among his liabilities, Ransom itemized over 
$82,500 in unsecured debt, including a claim held by respond­
ent FIA Card Services, N. A. (FIA). Id., at 41. Among his 
assets, Ransom listed a 2004 Toyota Camry, valued at 
$14,000, which he owns free of any debt. Id., at 38, 49, 52. 

For purposes of the means test, Ransom reported income 
of $4,248.56 per month. Id., at 46. He also listed monthly 
expenses totaling $4,038.01. Id., at 53. In determining 
those expenses, Ransom claimed a car-ownership deduction 
of $471 for the Camry, the full amount specified in the IRS’s 
“Ownership Costs” table. Id., at 49. Ransom listed a sepa­
rate deduction of $338 for car-operating costs. Ibid. Based 
on these figures, Ransom had disposable income of $210.55 
per month. Id., at 53. 

Ransom proposed a 5-year plan that would result in repay­
ment of approximately 25% of his unsecured debt. Id., 
at 55. FIA objected to confirmation of the plan on the 
ground that it did not direct all of Ransom’s disposable in­
come to unsecured creditors. Id., at 64. In particular, FIA 
argued that Ransom should not have claimed the car-
ownership allowance because he does not make loan or lease 
payments on his car. Id., at 67. FIA noted that without 
this allowance, Ransom’s disposable income would be 
$681.55—the $210.55 he reported plus the $471 he deducted 
for vehicle ownership. Id., at 71. The difference over the 
60 months of the plan amounts to about $28,000. 

http:4,038.01
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C 

The Bankruptcy Court denied confirmation of Ransom’s 
plan. App. to Pet. for Cert. 48. The court held that Ran­
som could deduct a vehicle-ownership expense only “if he is 
currently making loan or lease payments on that vehicle.” 
Id., at 41. 

Ransom appealed to the Ninth Circuit Bankruptcy Appel­
late Panel, which affirmed. In re Ransom, 380 B. R. 799, 
808–809 (2007). The panel reasoned that an “expense 
[amount] becomes relevant to the debtor (i. e., appropriate or 
applicable to the debtor) when he or she in fact has such 
an expense.” Id., at 807. “[W]hat is important,” the panel 
noted, “is the payments that debtors actually make, not how 
many cars they own, because [those] payments . . . are what 
actually affect their ability to” reimburse unsecured credi­
tors. Ibid. 

The United States Court of Appeals for the Ninth Circuit 
affirmed. In re Ransom, 577 F. 3d 1026, 1027 (2009). The 
plain language of the statute, the court held, “does not allow 
a debtor to deduct an ‘ownership cost’ . . .  that the debtor 
does not have.” Id., at 1030. The court observed that “[a]n 
‘ownership cost’ is not an ‘expense’—either actual or applica­
ble—if it does not exist, period.” Ibid. 

We granted a writ of certiorari to resolve a split of author­
ity over whether a debtor who does not make loan or lease 
payments on his car may claim the deduction for vehicle-
ownership costs. 559 U. S. 1066 (2010).4 We now affirm the 
Ninth Circuit’s judgment. 

4 Compare In re Ransom, 577 F. 3d 1026, 1027 (CA9 2009) (case below), 
with In re Washburn, 579 F. 3d 934, 935 (CA8 2009) (permitting the allow­
ance); In re Tate, 571 F. 3d 423, 424 (CA5 2009) (same); and In re Ross-
Tousey, 549 F. 3d 1148, 1162 (CA7 2008) (same). The question has also 
divided bankruptcy courts. See, e. g., In re Canales, 377 B. R. 658, 662 
(Bkrtcy. Ct. CD Cal. 2007) (citing dozens of cases reaching opposing 
results). 
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II 

Our interpretation of the Bankruptcy Code starts “where 
all such inquiries must begin: with the language of the stat­
ute itself.” United States v. Ron Pair Enterprises, Inc., 489 
U. S. 235, 241 (1989). As noted, the provision of the Code 
central to the decision of this case states: 

“The debtor’s monthly expenses shall be the debtor’s 
applicable monthly expense amounts specified under 
the National Standards and Local Standards, and 
the debtor’s actual monthly expenses for the catego­
ries specified as Other Necessary Expenses issued by 
the [IRS] for the area in which the debtor resides.” 
§ 707(b)(2)(A)(ii)(I). 

The key word in this provision is “applicable”: A debtor may 
claim not all, but only “applicable” expense amounts listed in 
the Standards. Whether Ransom may claim the $471 car-
ownership deduction accordingly turns on whether that ex­
pense amount is “applicable” to him. 

Because the Code does not define “applicable,” we look to 
the ordinary meaning of the term. See, e. g., Hamilton v. 
Lanning, 560 U. S. 505, 513 (2010). “Applicable” means “ca­
pable of being applied: having relevance” or “fit, suitable, or 
right to be applied: appropriate.” Webster’s Third New In­
ternational Dictionary 105 (2002). See also New Oxford 
American Dictionary 74 (2d ed. 2005) (“relevant or appro­
priate”); 1 Oxford English Dictionary 575 (2d ed. 1989) (“[c]a­
pable of being applied” or “[f]it or suitable for its purpose, 
appropriate”). So an expense amount is “applicable” within 
the plain meaning of the statute when it is appropriate, rele­
vant, suitable, or fit. 

What makes an expense amount “applicable” in this sense 
(appropriate, relevant, suitable, or fit) is most naturally un­
derstood to be its correspondence to an individual debtor’s 
financial circumstances. Rather than authorizing all debt­
ors to take deductions in all listed categories, Congress es­
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tablished a filter: A debtor may claim a deduction from a 
National or Local Standard table (like “[Car] Ownership 
Costs”) if, but only if, that deduction is appropriate for him. 
And a deduction is so appropriate only if the debtor has costs 
corresponding to the category covered by the table—that is, 
only if the debtor will incur that kind of expense during the 
life of the plan. The statute underscores the necessity of 
making such an individualized determination by referring 
to “the debtor’s applicable monthly expense amounts,” 
§ 707(b)(2)(A)(ii)(I) (emphasis added)—in other words, the 
expense amounts applicable (appropriate, etc.) to each partic­
ular debtor. Identifying these amounts requires looking at 
the financial situation of the debtor and asking whether a 
National or Local Standard table is relevant to him. 

If Congress had not wanted to separate in this way debt­
ors who qualify for an allowance from those who do not, it 
could have omitted the term “applicable” altogether. With­
out that word, all debtors would be eligible to claim a deduc­
tion for each category listed in the Standards. Congress 
presumably included “applicable” to achieve a different re­
sult. See Leocal v. Ashcroft, 543 U. S. 1, 12 (2004) (“[W]e 
must give effect to every word of a statute wherever possi­
ble”). Interpreting the statute to require a threshold deter­
mination of eligibility ensures that the term “applicable” 
carries meaning, as each word in a statute should. 

This reading of “applicable” also draws support from the 
statutory context. The Code initially defines a debtor’s 
disposable income as his “current monthly income . . . 
less amounts reasonably necessary to be expended.” 
§ 1325(b)(2) (emphasis added). The statute then instructs 
that “[a]mounts reasonably necessary to be expended . . . 
shall be determined in accordance with” the means test. 
§ 1325(b)(3). Because Congress intended the means test to 
approximate the debtor’s reasonable expenditures on essen­
tial items, a debtor should be required to qualify for a deduc­
tion by actually incurring an expense in the relevant cate­
gory. If a debtor will not have a particular kind of expense 
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during his plan, an allowance to cover that cost is not “rea­
sonably necessary” within the meaning of the statute.5 

Finally, consideration of BAPCPA’s purpose strengthens 
our reading of the term “applicable.” Congress designed 
the means test to measure debtors’ disposable income and, 
in that way, “to ensure that [they] repay creditors the maxi­
mum they can afford.” H. R. Rep., at 2. This purpose is 
best achieved by interpreting the means test, consistent with 
the statutory text, to reflect a debtor’s ability to afford re­
payment. Cf. Hamilton, 560 U. S., at 520 (rejecting an in­
terpretation of the Bankruptcy Code that “would produce 
[the] senseless resul[t]” of “deny[ing] creditors payments that 
the debtor could easily make”). Requiring a debtor to incur 
the kind of expenses for which he claims a means-test deduc­
tion thus advances BAPCPA’s objectives. 

Because we conclude that a person cannot claim an allow­
ance for vehicle-ownership costs unless he has some expense 
falling within that category, the question in this case be­
comes: What expenses does the vehicle-ownership category 
cover? If it covers loan and lease payments alone, Ransom 
does not qualify, because he has no such expense. Only if 
that category also covers other costs associated with having 
a car would Ransom be entitled to this deduction. 

The less inclusive understanding is the right one: The own­
ership category encompasses the costs of a car loan or lease 
and nothing more. As noted earlier, the numerical amounts 
listed in the “Ownership Costs” table are “base[d] . . . on the 
five-year average of new and used car financing data com­
piled by the Federal Reserve Board.” App. to Brief for Re­

5 This interpretation also avoids the anomalous result of granting prefer­
ential treatment to individuals with above-median income. Because the 
means test does not apply to Chapter 13 debtors whose incomes are below 
the median, those debtors must prove on a case-by-case basis that each 
claimed expense is reasonably necessary. See §§ 1325(b)(2) and (3). If a 
below-median-income debtor cannot take a deduction for a nonexistent 
expense, we doubt Congress meant to provide such an allowance to an 
above-median-income debtor—the very kind of debtor whose perceived 
abuse of the bankruptcy system inspired Congress to enact the means test. 
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spondent 3a. In other words, the sum $471 is the average 
monthly payment for loans and leases nationwide; it is not 
intended to estimate other conceivable expenses associated 
with maintaining a car. The Standards do account for those 
additional expenses, but in a different way: They are mainly 
the province of the separate deduction for vehicle “Operating 
Costs,” which include payments for “[v]ehicle insurance, . . . 
maintenance, fuel, state and local registration, required in­
spection, parking fees, tolls, [and] driver’s license.” Inter­
nal Revenue Manual §§ 5.15.1.7 and 5.15.1.9 (May 1, 2004), 
reprinted in App. to Brief for Respondent 16a, 20a; see also 
IRS, Collection Financial Standards (Feb. 19, 2010), http:// 
www.irs.gov/individuals/article/0,,id=96543,00.html.6 A per­
son who owns a car free and clear is entitled to claim the 
“Operating Costs” deduction for all these expenses of driv­
ing—and Ransom in fact did so, to the tune of $338. But 
such a person is not entitled to claim the “Ownership Costs” 
deduction, because that allowance is for the separate costs 
of a car loan or lease. 

The Collection Financial Standards—the IRS’s explana­
tory guidelines to the National and Local Standards—explic­
itly recognize this distinction between ownership and operat­
ing costs, making clear that individuals who have a car but 
make no loan or lease payments may claim only the operating 
allowance. App. to Brief for Respondent 3a; see supra, at 
66–67. Although the statute does not incorporate the IRS’s 
guidelines, courts may consult this material in interpreting 
the National and Local Standards; after all, the IRS uses 
those tables for a similar purpose—to determine how much 
money a delinquent taxpayer can afford to pay the Govern­
ment. The guidelines of course cannot control if they are at 
odds with the statutory language. But here, the Collection 

6 In addition, the IRS has categorized taxes, including those associated 
with car ownership, as an “Other Necessary Expens[e],” for which a debtor 
may take a deduction. See App. to Brief for Respondent 26a; Brief for 
United States as Amicus Curiae 16, n. 4. 

www.irs.gov/individuals/article/0,,id=96543,00.html.6
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Financial Standards’ treatment of the car-ownership deduc­
tion reinforces our conclusion that, under the statute, a 
debtor seeking to claim this deduction must make some loan 
or lease payments.7 

Because Ransom owns his vehicle free and clear of any 
encumbrance, he incurs no expense in the “Ownership Costs” 
category of the Local Standards. Accordingly, the car-
ownership expense amount is not “applicable” to him, and 
the Ninth Circuit correctly denied that deduction. 

III 

Ransom’s argument to the contrary relies on a different 
interpretation of the key word “applicable,” an objection to 
our view of the scope of the “Ownership Costs” category, and 
a criticism of the policy implications of our approach. We 
do not think these claims persuasive. 

A 

Ransom first offers another understanding of the term “ap­
plicable.” A debtor, he says, determines his “applicable” de­
ductions by locating the box in each National or Local Stand­
ard table that corresponds to his geographic location, income, 
family size, or number of cars. Under this approach, a 
debtor “consult[s] the table[s] alone” to determine his appro­
priate expense amounts. Reply Brief for Petitioner 16. 
Because he has one car, Ransom argues that his “applicable” 
allowance is the sum listed in the first column of the “Owner­

7 Because the dissent appears to misunderstand our use of the Collection 
Financial Standards, and because it may be important for future cases to 
be clear on this point, we emphasize again that the statute does not 
“incorporat[e]” or otherwise “impor[t]” the IRS’s guidance. Post, at 81, 83 
(opinion of Scalia, J.). The dissent questions what possible basis except 
incorporation could justify our consulting the IRS’s view, post, at 83, n., 
but we think that basis obvious: The IRS creates the National and Local 
Standards referenced in the statute, revises them as it deems necessary, 
and uses them every day. The agency might, therefore, have something 
insightful and persuasive (albeit not controlling) to say about them. 
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ship Costs” table ($471); if he had a second vehicle, the 
amount in the second column ($332) would also be “applica­
ble.” On this approach, the word “applicable” serves a func­
tion wholly internal to the tables; rather than filtering out 
debtors for whom a deduction is not at all suitable, the term 
merely directs each debtor to the correct box (and associated 
dollar amount of deduction) within every table. 

This alternative reading of “applicable” fails to comport 
with the statute’s text, context, or purpose. As intimated 
earlier, supra, at 70, Ransom’s interpretation would render 
the term “applicable” superfluous. Assume Congress had 
omitted that word and simply authorized a deduction of “the 
debtor’s monthly expense amounts” specified in the Stand­
ards. That language, most naturally read, would direct each 
debtor to locate the box in every table corresponding to his 
location, income, family size, or number of cars and to deduct 
the amount stated. In other words, the language would in­
struct the debtor to use the exact approach Ransom urges. 
The word “applicable” is not necessary to accomplish that 
result; it is necessary only for the different purpose of divid­
ing debtors eligible to make use of the tables from those who 
are not. Further, Ransom’s reading of “applicable” would 
sever the connection between the means test and the statu­
tory provision it is meant to implement—the authorization 
of an allowance for (but only for) “reasonably necessary” ex­
penses. Expenses that are wholly fictional are not easily 
thought of as reasonably necessary. And finally, Ransom’s 
interpretation would run counter to the statute’s overall pur­
pose of ensuring that debtors repay creditors to the extent 
they can—here, by shielding some $28,000 that he does not 
in fact need for loan or lease payments. 

As against all this, Ransom argues that his reading 
is necessary to account for the means test’s distinction 
between “applicable” and “actual” expenses—more fully 
stated, between the phrase “applicable monthly expense 
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amounts” specified in the Standards and the phrase “actual 
monthly expenses for . . .  Other Necessary Expenses.” 
§ 707(b)(2)(A)(ii)(I) (emphasis added). The latter phrase en­
ables a debtor to deduct his actual expenses in particu­
lar categories that the IRS designates relating mainly to 
taxpayers’ health and welfare. Internal Revenue Manual 
§ 5.15.1.10(1), http://www.irs.gov/ irm/part5/ irm_05-015-001. 
html#d0e1381. According to Ransom, “applicable” cannot 
mean the same thing as “actual.” Brief for Petitioner 40. 
He thus concludes that “an ‘applicable’ expense can be 
claimed [under the means test] even if no ‘actual’ expense 
was incurred.” Ibid. 

Our interpretation of the statute, however, equally avoids 
conflating “applicable” with “actual” costs. Although the 
expense amounts in the Standards apply only if the debtor 
incurs the relevant expense, the debtor’s out-of-pocket cost 
may well not control the amount of the deduction. If a debt­
or’s actual expenses exceed the amounts listed in the tables, 
for example, the debtor may claim an allowance only for the 
specified sum, rather than for his real expenditures.8 For 
the Other Necessary Expense categories, by contrast, the 
debtor may deduct his actual expenses, no matter how high 

8 The parties and the Solicitor General as amicus curiae dispute the 
proper deduction for a debtor who has expenses that are lower than the 
amounts listed in the Local Standards. Ransom argues that a debtor may 
claim the specified expense amount in full regardless of his out-of-pocket 
costs. Brief for Petitioner 24–27. The Government concurs with this 
view, provided (as we require) that a debtor has some expense relating to 
the deduction. See Brief for United States as Amicus Curiae 19–21. 
FIA, relying on the IRS’s practice, contends to the contrary that a debtor 
may claim only his actual expenditures in this circumstance. Brief for 
Respondent 12, 45–46 (arguing that the Local Standards function as caps). 
We decline to resolve this issue. Because Ransom incurs no ownership 
expense at all, the car-ownership allowance is not applicable to him in 
the first instance. Ransom is therefore not entitled to a deduction under 
either approach. 

http://www.irs.gov/irm/part5/irm_05-015-001
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they are.9 Our reading of the means test thus gives full ef­
fect to “the distinction between ‘applicable’ and ‘actual’ with­
out taking a further step to conclude that ‘applicable’ means 
‘nonexistent.’ ” In re Ross-Tousey, 368 B. R. 762, 765 
(Bkrtcy. Ct. ED Wis. 2007), rev’d, 549 F. 3d 1148 (CA7 2008). 

Finally, Ransom’s reading of “applicable” may not even an­
swer the essential question: whether a debtor may claim a 
deduction. “[C]onsult[ing] the table[s] alone” to determine 
a debtor’s deduction, as Ransom urges us to do, Reply Brief 
for Petitioner 16, often will not be sufficient because the 
tables are not self-defining. This case provides a prime ex­
ample. The “Ownership Costs” table features two columns 
labeled “First Car” and “Second Car.” See supra, at 66. 
Standing alone, the table does not specify whether it refers 
to the first and second cars owned (as Ransom avers), or the 
first and second cars for which the debtor incurs ownership 
costs (as FIA maintains)—and so the table does not resolve 
the issue in dispute.10 See In re Kimbro, 389 B. R. 518, 533 

9 For the same reason, the allowance for “applicable monthly expense 
amounts” at issue here differs from the additional allowances that the 
dissent cites for the deduction of actual expenditures. See post, at 82 
(noting allowances for “actual expenses” for care of an elderly or chroni­
cally ill household member, § 707(b)(2)(A)(ii)(II), and for home energy 
costs, § 707(b)(2)(A)(ii)(V)). 

10 The interpretive problem is not, as the dissent suggests, “whether to 
claim a deduction for one car or for two,” post, at 82, but rather whether to 
claim a deduction for any car that is owned if the debtor has no ownership 
costs. Indeed, if we had to decide this question on the basis of the table 
alone, we might well decide that a debtor who does not make loan or 
lease payments cannot claim an allowance. The table, after all, is titled 
“Ownership Costs”—suggesting that it applies to those debtors who incur 
such costs. And as noted earlier, the dollar amounts in the table repre­
sent average automobile loan and lease payments nationwide (with all 
other car-related expenses approximated in the separate “Operating 
Costs” table). See supra, at 71–72. Ransom himself concedes that not 
every debtor falls within the terms of this table; he would exclude, and 
thus prohibit from taking a deduction, a person who does not own a car. 
Brief for Petitioner 33. In like manner, the four corners of the table ap­

http:dispute.10
jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



77 Cite as: 562 U. S. 61 (2011) 

Opinion of the Court 

(Bkrtcy. App. Panel CA6 2008) (Fulton, J., dissenting) (“[O]ne 
cannot really ‘just look up’ dollar amounts in the tables with­
out either referring to IRS guidelines for using the tables or 
imposing pre-existing assumptions about how [they] are to 
be navigated” (footnote omitted)). Some amount of inter­
pretation is necessary to decide what the deduction is for 
and whether it is applicable to Ransom; and so we are 
brought back full circle to our prior analysis. 

B 

Ransom next argues that viewing the car-ownership de­
duction as covering no more than loan and lease payments 
is inconsistent with a separate sentence of the means test 
that provides: “Notwithstanding any other provision of this 
clause, the monthly expenses of the debtor shall not include 
any payments for debts.” § 707(b)(2)(A)(ii)(I). The car-
ownership deduction cannot comprise only loan and lease 
payments, Ransom contends, because those payments are al­
ways debts. See Brief for Petitioner 28, 44–45. 

Ransom ignores that the “notwithstanding” sentence gov­
erns the full panoply of deductions under the National and 
Local Standards and the Other Necessary Expense catego­
ries. We hesitate to rely on that general provision to inter­
pret the content of the car-ownership deduction because 
Congress did not draft the former with the latter specially 
in mind; any friction between the two likely reflects only a 
lack of attention to how an across-the-board exclusion of debt 
payments would correspond to a particular IRS allowance.11 

pear to exclude an additional group—debtors like Ransom who own their 
cars free and clear and so do not make the loan or lease payments that 
constitute “Ownership Costs.” 

11 Because Ransom does not make payments on his car, we need not and 
do not resolve how the “notwithstanding” sentence affects the vehicle-
ownership deduction when a debtor has a loan or lease expense. See 
Brief for United States as Amicus Curiae 23, n. 5 (offering alternative 
views on this question); Tr. of Oral Arg. 51–52. 

http:allowance.11
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Further, the “notwithstanding” sentence by its terms func­
tions only to exclude, and not to authorize, deductions. It 
cannot establish an allowance for nonloan or nonlease owner­
ship costs that no National or Local Standard covers. Ac­
cordingly, the “notwithstanding” sentence does nothing to 
alter our conclusion that the “Ownership Costs” table does 
not apply to a debtor whose car is not encumbered. 

C 

Ransom finally contends that his view of the means test is 
necessary to avoid senseless results not intended by Con­
gress. At the outset, we note that the policy concerns 
Ransom emphasizes pale beside one his reading creates: 
His interpretation, as we have explained, would frustrate 
BAPCPA’s core purpose of ensuring that debtors devote 
their full disposable income to repaying creditors. See 
supra, at 71. We nonetheless address each of Ransom’s pol­
icy arguments in turn. 

Ransom first points out a troubling anomaly: Under our 
interpretation, “[d]ebtors can time their bankruptcy filing to 
take place while they still have a few car payments left, thus 
retaining an ownership deduction which they would lose if 
they filed just after making their last payment.” Brief for 
Petitioner 54. Indeed, a debtor with only a single car pay­
ment remaining, Ransom notes, is eligible to claim a monthly 
ownership deduction. Id., at 15, 52. 

But this kind of oddity is the inevitable result of a stand­
ardized formula like the means test, even more under Ran­
som’s reading than under ours. Such formulas are by their 
nature over- and under-inclusive. In eliminating the pre-
BAPCPA case-by-case adjudication of above-median-income 
debtors’ expenses, on the ground that it leant itself to abuse, 
Congress chose to tolerate the occasional peculiarity that a 
brighter-line test produces. And Ransom’s alternative 
reading of the statute would spawn its own anomalies—even 
placing to one side the fundamental strangeness of giving a 
debtor an allowance for loan or lease payments when he has 
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not a penny of loan or lease costs. On Ransom’s view, for 
example, a debtor entering bankruptcy might purchase for a 
song a junkyard car—“an old, rusted pile of scrap metal [that 
would] si[t] on cinder blocks in his backyard,” In re Brown, 
376 B. R. 601, 607 (Bkrtcy. Ct. SD Tex. 2007)—in order to 
deduct the $471 car-ownership expense and reduce his pay­
ment to creditors by that amount. We do not see why Con­
gress would have preferred that result to the one that wor­
ries Ransom. That is especially so because creditors may 
well be able to remedy Ransom’s “one payment left” prob­
lem. If car payments cease during the life of the plan, just 
as if other financial circumstances change, an unsecured cred­
itor may move to modify the plan to increase the amount the 
debtor must repay. See 11 U. S. C. § 1329(a)(1). 

Ransom next contends that denying the ownership allow­
ance to debtors in his position “sends entirely the wrong 
message, namely, that it is advantageous to be deeply in debt 
on motor vehicle loans, rather than to pay them off.” Brief 
for Petitioner 55. But the choice here is not between thrifty 
savers and profligate borrowers, as Ransom would have it. 
Money is fungible: The $14,000 that Ransom spent to pur­
chase his Camry outright was money he did not devote to 
paying down his credit card debt, and Congress did not ex­
press a preference for one use of these funds over the other. 
Further, Ransom’s argument mistakes what the deductions 
in the means test are meant to accomplish. Rather than ef­
fecting any broad federal policy as to saving or borrowing, 
the deductions serve merely to ensure that debtors in bank­
ruptcy can afford essential items. The car-ownership allow­
ance thus safeguards a debtor’s ability to retain a car 
throughout the plan period. If the debtor already owns a 
car outright, he has no need for this protection. 

Ransom finally argues that a debtor who owns his car free 
and clear may need to replace it during the life of the plan; 
“[g]ranting the ownership cost deduction to a vehicle that 
is owned outright,” he states, “accords best with economic 
reality.” Id., at 52. In essence, Ransom seeks an emer­
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gency cushion for car owners. But nothing in the statute 
authorizes such a cushion, which all debtors presumably 
would like in the event some unexpected need arises. And 
a person who enters bankruptcy without any car at all may 
also have to buy one during the plan period; yet Ransom 
concedes that a person in this position cannot claim the own­
ership deduction. Tr. of Oral Arg. 20. The appropriate 
way to account for unanticipated expenses like a new vehicle 
purchase is not to distort the scope of a deduction, but to 
use the method that the Code provides for all Chapter 13 
debtors (and their creditors): modification of the plan in light 
of changed circumstances. See § 1329(a)(1); see also supra, 
at 79. 

IV 

Based on BAPCPA’s text, context, and purpose, we hold 
that the Local Standard expense amount for transportation 
“Ownership Costs” is not “applicable” to a debtor who will 
not incur any such costs during his bankruptcy plan. Be­
cause the “Ownership Costs” category covers only loan and 
lease payments and because Ransom owns his car free from 
any debt or obligation, he may not claim the allowance. In 
short, Ransom may not deduct loan or lease expenses when 
he does not have any. We therefore affirm the judgment of 
the Ninth Circuit. 

It is so ordered. 

Justice Scalia, dissenting. 

I would reverse the judgment of the Ninth Circuit. 
I agree with the conclusion of the three other Courts of Ap­
peals to address the question: that a debtor who owns a car 
free and clear is entitled to the car-ownership allowance. 
See In re Washburn, 579 F. 3d 934 (CA8 2009); In re Tate, 
571 F. 3d 423 (CA5 2009); In re Ross-Tousey, 549 F. 3d 1148 
(CA7 2008). 

The statutory text at issue is the phrase enacted in the 
Bankruptcy Abuse Prevention and Consumer Protection Act 
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of 2005 (BAPCPA), “applicable monthly expense amounts 
specified under the National Standards and Local Stand­
ards,” 11 U. S. C. § 707(b)(2)(A)(ii)(I). The Court holds that 
the word “applicable” in this provision imports into the Local 
Standards a directive in the Internal Revenue Service’s Col­
lection Financial Standards, which have as their stated pur­
pose “to help determine a taxpayer’s ability to pay a delin­
quent tax liability,” App. to Brief for Respondent 1a. That 
directive says that “[i]f a taxpayer has no car payment,” the 
ownership cost provisions of the Local Standards will not 
apply. Id., at 3a. 

That directive forms no part of the Local Standards to 
which the statute refers; and the fact that portions of the 
Local Standards are to be disregarded for revenue-collection 
purposes says nothing about whether they are to be disre­
garded for purposes of Chapter 13 of the Bankruptcy Code. 
The Court believes, however, that unless the IRS’s Collec­
tion Financial Standards are imported into the Local Stand­
ards, the word “applicable” would do no work, violating the 
principle that “ ‘[w]e must give effect to every word of a 
statute wherever possible.’ ” Ante, at 70 (quoting Leocal v. 
Ashcroft, 543 U. S. 1, 12 (2004)). I disagree. The canon 
against superfluity is not a canon against verbosity. When 
a thought could have been expressed more concisely, one 
does not always have to cast about for some additional mean­
ing to the word or phrase that could have been dispensed 
with. This has always been understood. A House of Lords 
opinion holds, for example, that in the phrase “ ‘in addition 
to and not in derogation of ’ ” the last part adds nothing but 
emphasis. Davies v. Powell Duffryn Associated Collieries, 
Ltd., [1942] A. C. 601, 607. 

It seems to me that is the situation here. To be sure, one 
can say “according to the attached table”; but it is acceptable 
(and indeed I think more common) to say “according to 
the applicable provisions of the attached table.” That seems 
to me the fairest reading of “applicable monthly expense 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



82 RANSOM v. FIA CARD SERVICES, N. A. 

Scalia, J., dissenting 

amounts specified under the National Standards and Local 
Standards.” That is especially so for the Ownership Costs 
portion of the Local Standards, which had no column titled 
“No Car.” Here the expense amount would be that shown 
for one car (which is all the debtor here owned) rather than 
that shown for two cars; and it would be no expense amount 
if the debtor owned no car, since there is no “applicable” 
provision for that on the table. For operating and public 
transportation costs, the “applicable” amount would simi­
larly be the amount provided by the Local Standards for the 
geographic region in which the debtor resides. (The debtor 
would not first be required to prove that he actually operates 
the cars that he owns, or, if he does not own a car, that he 
actually uses public transportation.) The Court claims that 
the tables “are not self-defining,” and that “[s]ome amount of 
interpretation” is necessary in choosing whether to claim a 
deduction at all, for one car, or for two. Ante, at 76, 77. 
But this problem seems to me more metaphysical than prac­
tical. The point of the statutory language is to entitle debt­
ors who own cars to an ownership deduction, and I have little 
doubt that debtors will be able to choose correctly whether 
to claim a deduction for one car or for two. 

If the meaning attributed to the word by the Court were 
intended, it would have been most precise to say “monthly 
expense amounts specified under the National Standards and 
Local Standards, if applicable for IRS collection purposes.” 
And even if utter precision was too much to expect, it would 
at least have been more natural to say “monthly expense 
amounts specified under the National Standards and Local 
Standards, if applicable.” That would make it clear that 
amounts specified under those Standards may nonetheless 
not be applicable, justifying (perhaps) resort to some source 
other than the Standards themselves to give meaning to the 
condition. The very next paragraph of the Bankruptcy 
Code uses that formulation (“if applicable”) to limit to actual 
expenses the deduction for care of an elderly or chronically 
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ill household member: “[T]he debtor’s monthly expenses may 
include, i f applicable, the continuation of actual ex­
penses paid by the debtor that are reasonable and necessary” 
for that purpose. 11 U. S. C. § 707(b)(2)(A)(ii)(II) (emphasis 
added). 

Elsewhere as well, the Code makes it very clear when 
prescribed deductions are limited to actual expenditures. 
Section 707(b)(2)(A)(ii)(I) itself authorizes deductions for 
a host of expenses—health and disability insurance, for ex­
ample—only to the extent that they are “actual . . . ex­
penses” that are “reasonably necessary.” Additional deduc­
tions for energy are allowed, but again only if they are 
“actual expenses” that are “reasonable and necessary.” 
§ 707(b)(2)(A)(ii)(V). Given the clarity of those limitations 
to actual outlays, it seems strange for Congress to limit the 
car-ownership deduction to the somewhat peculiar category 
“cars subject to any amount whatever of outstanding indebt­
edness” by the mere word “applicable,” meant as incorpo­
ration of a limitation that appears in instructions to IRS 
agents.* 

I do not find the normal meaning of the text undermined 
by the fact that it produces a situation in which a debtor who 

*The Court protests that I misunderstand its use of the Collection Fi­
nancial Standards. Its opinion does not, it says, find them to be incorpo­
rated by the Bankruptcy Code; they simply “reinforc[e] our conclusion that 
. . . a debtor seeking to claim this deduction must make some loan or 
lease payments.” Ante, at 73. True enough, the opinion says that the 
Bankruptcy Code “does not incorporate the IRS’s guidelines,” but it im­
mediately continues that “courts may consult this material in interpreting 
the National and Local Standards” so long as it is not “at odds with the 
statutory language.” Ante, at 72. In the present context, the real-world 
difference between finding the guidelines incorporated and finding it ap­
propriate to consult them escapes me, since I can imagine no basis for 
consulting them unless Congress meant them to be consulted, which would 
mean they are incorporated. And without incorporation, they are at odds 
with the statutory language, which otherwise contains no hint that eligi­
bility for a car-ownership deduction requires anything other than owner­
ship of a car. 
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owes no payments on his car nonetheless gets the operating-
expense allowance. For the Court’s more strained interpre­
tation still produces a situation in which a debtor who owes 
only a single remaining payment on his car gets the full al­
lowance. As for the Court’s imagined horrible in which 
“a debtor entering bankruptcy might purchase for a song a 
junkyard car,” ante, at 79: That is fairly matched by the 
imagined horrible that, under the Court’s scheme, a debtor 
entering bankruptcy might purchase a junkyard car for a 
song plus a $10 promissory note payable over several years. 
He would get the full ownership-expense deduction. 

Thus, the Court’s interpretation does not, as promised, 
maintain “the connection between the means test and the 
statutory provision it is meant to implement—the authoriza­
tion of an allowance for (but only for) ‘reasonably necessary’ 
expenses,” ante, at 74. Nor do I think this difficulty is elim­
inated by the deus ex machina of 11 U. S. C. § 1329(a)(1), 
which according to the Court would allow an unsecured cred­
itor to “move to modify the plan to increase the amount the 
debtor must repay,” ante, at 79. Apart from the fact that, 
as a practical matter, the sums involved would hardly make 
this worth the legal costs, allowing such ongoing revisions of 
matters specifically covered by the rigid means test would 
return us to “the pre-BAPCPA case-by-case adjudication of 
above-median-income debtors’ expenses,” ante, at 78. If the 
BAPCPA had thought such adjustments necessary, surely it 
would have taken the much simpler and more logical step 
of providing going in that the ownership-expense allowance 
would apply only so long as monthly payments were due. 

The reality is, to describe it in the Court’s own terms, that 
occasional overallowance (or, for that matter, underallow­
ance) “is the inevitable result of a standardized formula like 
the means test . . . .  Congress chose to tolerate the occa­
sional peculiarity that a brighter-line test produces.” Ibid. 
Our job, it seems to me, is not to eliminate or reduce 
those “oddit[ies],” ibid., but to give the formula Congress 
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adopted its fairest meaning. In my judgment the “applica­
ble monthly expense amounts” for operating costs “specified 
under the . . .  Local Standards” are the amounts specified in 
those Standards for either one car or two cars, whichever of 
those is applicable. 
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HARRINGTON, WARDEN v. RICHTER 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 09–587. Argued October 12, 2010—Decided January 19, 2011 

In 1994, deputies called to drug dealer Johnson’s California home found 
Johnson wounded and Klein fatally wounded. Johnson claimed that he 
was shot in his bedroom by respondent Richter’s codefendant, Brans­
combe; that he found Klein on the living room couch; and that his gun 
safe, a pistol, and cash were missing. His account was corroborated by 
evidence at the scene, including, relevant here, spent shell casings, blood 
spatters, and blood pooled in the bedroom doorway. Investigators took 
a blood sample from a wall near the bedroom door, but not from the 
blood pool. A search of Richter’s home turned up the safe and ammuni­
tion matching evidence at the scene. After his arrest on murder and 
other charges, Richter initially denied his involvement, but later ad­
mitted disposing of Johnson’s and Branscombe’s guns. The prosecution 
initially built its case on Johnson’s testimony and the circumstantial evi­
dence, but it adjusted its approach after Richter’s counsel, in his opening 
statement, outlined the theory that Branscombe shot Johnson in self-
defense and that Klein was killed in the crossfire in the bedroom door­
way, and stressed the lack of forensic support for the prosecution’s case. 
The prosecution then decided to call an expert in blood pattern evidence, 
who testified that it was unlikely that Klein had been shot outside the 
living room and then moved to the couch, and a serologist, who testified 
that the blood sample taken near the blood pool could be Johnson’s but 
not Klein’s. Under cross-examination, she conceded that she had not 
tested the sample for cross-contamination and that a degraded sample 
would make it difficult to tell if it had blood of Klein’s type. Defense 
counsel called Richter to tell his conflicting version of events and called 
other witnesses to corroborate Richter’s version. Richter was con­
victed and sentenced to life without parole. He later sought habeas 
relief from the California Supreme Court, asserting, inter alia, that his 
counsel provided ineffective assistance, see Strickland v. Washington, 
466 U. S. 668, when he failed to present expert testimony on blood 
evidence, because it could have disclosed the blood pool’s source and 
bolstered Richter’s theory. He also offered affidavits from forensic 
experts to support his claim. The court denied the petition in a 
one-sentence summary order. Subsequently, he reasserted his state 
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claims in a federal habeas petition. The District Court denied his peti­
tion. A Ninth Circuit panel affirmed, but the en banc court reversed. 
Initially it questioned whether 28 U. S. C. § 2254(d)—which, as amended 
by the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), 
limits the availability of federal habeas relief for claims previously “ad­
judicated on the merits” in state court—applied to Richter’s petition, 
since the State Supreme Court issued only a summary denial. But it 
found the state-court decision unreasonable anyway. In its view, trial 
counsel was deficient in failing to consult blood evidence experts in plan­
ning a trial strategy and in preparing to rebut expert evidence the 
prosecution might—and later did—offer. 

Held: 
1. Section 2254(d) applies to Richter’s petition, even though the state 

court’s order was unaccompanied by an opinion explaining the court’s 
reasoning. Pp. 97–100. 

(a) By its terms, § 2254(d) bars relitigation of a claim “adjudicated 
on the merits” in state court unless, among other exceptions, the earlier 
state-court “decision” involved “an unreasonable application” of “clearly 
established Federal law, as determined by” this Court, § 2254(d)(1). 
Nothing in its text—which refers only to a “decision” resulting from an 
“adjudication”—requires a statement of reasons. Where the state-
court decision has no explanation, the habeas petitioner must still show 
there was no reasonable basis for the state court to deny relief. There 
is no merit to the assertion that applying § 2254(d) when state courts 
issue summary rulings will encourage those courts to withhold explana­
tions. The issuance of summary dispositions can enable state judiciar­
ies to concentrate resources where most needed. Pp. 97–99. 

(b) Nor is there merit to Richter’s argument that § 2254(d) does not 
apply because the California Supreme Court did not say it was adjudi­
cating his claim “on the merits.” When a state court has denied relief, 
adjudication on the merits can be presumed absent any contrary indica­
tion or state-law procedural principles. The presumption may be over­
come by a more likely explanation for the state court’s decision, but 
Richter does not make that showing here. Pp. 99–100. 

2. Richter was not entitled to the habeas relief ordered by the Ninth 
Circuit. Pp. 100–113. 

(a) That court failed to accord the required deference to the deci­
sion of a state court adjudicating the same claims later presented in the 
federal habeas petition. Its opinion shows an improper understanding 
of § 2254(d)’s unreasonableness standard and operation in the context 
of a Strickland claim. Asking whether the state court’s application 
of Strickland’s standard was unreasonable is different from asking 
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whether defense counsel’s performance fell below that standard. 
Under AEDPA, a state court must be granted a deference and latitude 
that are not in operation in a case involving direct review under Strick­
land. A state court’s determination that a claim lacks merit precludes 
federal habeas relief so long as “fairminded jurists could disagree” on 
the correctness of that decision. Yarborough v. Alvarado, 541 U. S. 652, 
664. And the more general the rule being considered, “the more lee­
way courts have in reaching outcomes in case-by-case determinations.” 
Ibid. The Ninth Circuit explicitly conducted a de novo review and 
found a Strickland violation; it then declared without further explana­
tion that the state court’s contrary decision was unreasonable. But 
§ 2254(d) requires a habeas court to determine what arguments or theo­
ries supported, or could have supported, the state-court decision and 
then to ask whether it is possible fairminded jurists could disagree that 
those arguments or theories are inconsistent with a prior decision of 
this Court. AEDPA’s unreasonableness standard is not a test of the 
confidence of a federal habeas court in the conclusion it would reach as 
a de novo matter. Even a strong case for relief does not make the state 
court’s contrary conclusion unreasonable. Section 2254(d) is designed 
to confirm that state courts are the principal forum for asserting consti­
tutional challenges to state convictions. Pp. 100–104. 

(b) The Ninth Circuit erred in concluding that Richter demon­
strated an unreasonable application of Strickland by the state court. 
Pp. 104–113. 

(1) Richter could have secured relief in state court only by show­
ing both that his counsel provided deficient assistance and that prejudice 
resulted. To be deficient, counsel’s representation must have fallen 
“below an objective standard of reasonableness,” Strickland, 466 U. S., 
at 688; and there is a “strong presumption” that counsel’s representation 
is within the “wide range” of reasonable professional assistance, id., at 
689. The question is whether counsel made errors so fundamental that 
counsel was not functioning as the counsel guaranteed by the Sixth 
Amendment. Prejudice requires demonstrating “a reasonable proba­
bility that, but for counsel’s unprofessional errors, the result of the 
proceeding would have been different.” Id., at 694. “Surmounting 
Strickland’s high bar is never . . . easy.” Padilla v. Kentucky, 559 
U. S. 356, 371. Strickland can function as a way to escape rules of 
waiver and forfeiture. The question is whether an attorney’s represen­
tation amounted to incompetence under prevailing professional norms, 
not whether it deviated from best practices or most common custom. 
Establishing that a state court’s application of Strickland was unreason­
able under § 2254(d) is even more difficult, since both standards are 
“highly deferential,” 466 U. S., at 689, and since Strickland’s general 
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standard has a substantial range of reasonable applications. The ques­
tion under § 2254(d) is not whether counsel’s actions were reasonable, 
but whether there is any reasonable argument that counsel satisfied 
Strickland’s deferential standard. Pp. 104–105. 

(2) The Ninth Circuit erred in holding that because Richter’s at­
torney had not consulted forensic blood experts or introduced expert 
evidence, the State Supreme Court could not reasonably have concluded 
counsel provided adequate representation. 

A state court could reasonably conclude that a competent attorney 
could elect a strategy that did not require using blood evidence experts. 
Rare are the situations in which the latitude counsel enjoys will be lim­
ited to any one technique or approach. There were any number of ex­
perts whose insight might have been useful to the defense. Counsel is 
entitled to balance limited resources in accord with effective trial tactics 
and strategies. In finding otherwise the Ninth Circuit failed to “recon­
struct the circumstances of counsel’s challenged conduct” and “evaluate 
the conduct from counsel’s perspective at the time.” Strickland, supra, 
at 689. Given the many factual differences between the prosecution 
and defense versions of events, it was far from evident at the time of 
trial that the blood source was central to Richter’s case. And relying 
on “the harsh light of hindsight” to cast doubt on a trial that took place 
over 15 years ago is precisely what Strickland and AEDPA seek to 
prevent. See Bell v. Cone, 535 U. S. 685, 702. Even had the value of 
expert testimony been apparent, it would be reasonable to conclude that 
a competent attorney might elect not to use it here, where counsel had 
reason to question the truth of his client’s account. Making blood evi­
dence a central issue could also have led the prosecution to produce its 
own expert analysis, possibly destroying Richter’s case, or distracted 
the jury with esoteric questions of forensic science. Defense counsel’s 
opening statement may have inspired the prosecution to present foren­
sic evidence, but that shows only that the defense strategy did not work 
out as well as hoped. In light of the record here there was no basis to 
rule that the state court’s determination was unreasonable. 

The Court of Appeals erred in dismissing such concern as an inaccu­
rate account of counsel’s actual thinking, since Strickland examined only 
the objective reasonableness of counsel’s actions. As to whether coun­
sel was constitutionally deficient for not preparing expert testimony as 
a response to the prosecution’s, an attorney may not be faulted for a 
reasonable miscalculation or lack of foresight or for failing to prepare 
for remote possibilities. Here, even if counsel was mistaken, the prose­
cution itself did not expect to present forensic testimony until the eve 
of trial. Thus, it is at least debatable whether counsel’s error was so 
fundamental as to call the trial’s fairness into doubt. Even if counsel 
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should have foreseen the prosecution’s tactic, Richter would still need 
to show it was indisputable that Strickland required his attorney to 
rely on a rebuttal witness rather than on cross-examination to discredit 
the witnesses, but Strickland imposes no such requirement. And while 
it is possible an isolated error can constitute ineffective assistance if it 
is sufficiently egregious, it is difficult to establish ineffective assistance 
where counsel’s overall performance reflects active and capable advo­
cacy. Pp. 106–111. 

(3) The Ninth Circuit also erred in concluding that Richter had 
established prejudice under Strickland, which asks whether it is “rea­
sonably likely” the verdict would have been different, 466 U. S., at 696, 
not whether a court can be certain counsel’s performance had no effect 
on the outcome or that reasonable doubt might have been established 
had counsel acted differently. There must be a substantial likelihood of 
a different result. The State Supreme Court could have reasonably 
concluded that Richter’s prejudice evidence fell short of this standard. 
His expert serology evidence established only a theoretical possibility 
of Klein’s blood being in the blood pool; and at trial, defense counsel 
extracted a similar concession from the prosecution’s expert. It was 
also reasonable to find Richter had not established prejudice given that 
he offered no evidence challenging other conclusions of the prosecution’s 
experts, e. g., that the blood sample matched Johnson’s blood type. 
There was, furthermore, sufficient conventional circumstantial evidence 
pointing to Richter’s guilt, including, e. g., the items found at his home. 
Pp. 111–113. 

578 F. 3d 944, reversed and remanded. 

Kennedy, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Scalia, Thomas, Breyer, Alito, and Sotomayor, JJ., joined. 
Ginsburg, J., filed an opinion concurring in the judgment, post, p. 113. 
Kagan, J., took no part in the consideration or decision of the case. 

Harry Joseph Colombo, Deputy Attorney General of Cali­
fornia, argued the cause for petitioner. With him on the 
briefs were Edmund G. Brown, Jr., Attorney General, Dane 
R. Gillette, Chief Assistant Attorney General, Donald E. 
de Nicola, Deputy State Solicitor General, Michael P. Far­
rell, Senior Assistant Attorney General, and Ward A. Camp­
bell, Supervising Deputy Attorney General. 
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Clifford Gardner argued the cause for respondent. With 
him on the brief were Catherine White and Edward 
Swanson.* 

Justice Kennedy delivered the opinion of the Court. 
The writ of habeas corpus stands as a safeguard against 

imprisonment of those held in violation of the law. Judges 
must be vigilant and independent in reviewing petitions for 
the writ, a commitment that entails substantial judicial re­
sources. Those resources are diminished and misspent, 
however, and confidence in the writ and the law it vindicates 

*Briefs of amici curiae urging reversal were filed for the State of Texas 
et al. by Greg Abbott, Attorney General of Texas, C. Andrew Weber, First 
Assistant Attorney General, Eric J. R. Nichols, Deputy Attorney General, 
Edward L. Marshall, James C. Ho, Solicitor General, James P. Sullivan, 
Assistant Solicitor General, and Jessica Hartsell, Assistant Attorney Gen­
eral, by Kevin T. Kane, Chief State’s Attorney of Connecticut, and by the 
Attorneys General for their respective States as follows: Troy King of 
Alabama, Terry Goddard of Arizona, Dustin McDaniel of Arkansas, Jo­
seph R. Biden III of Delaware, Bill McCollum of Florida, Mark J. Bennett 
of Hawaii, Lawrence G. Wasden of Idaho, Lisa Madigan of Illinois, Greg­
ory F. Zoeller of Indiana, Tom Miller of Iowa, Steve Six of Kansas, James 
D. “Buddy” Caldwell of Louisiana, Douglas F. Gansler of Maryland, Mar­
tha Coakley of Massachusetts, Michael A. Cox of Michigan, Jim Hood of 
Mississippi, Chris Koster of Missouri, Jon Bruning of Nebraska, Gary K. 
King of New Mexico, Wayne Stenehjem of North Dakota, Richard Cor­
dray of Ohio, W. A. Drew Edmondson of Oklahoma, Thomas W. Corbett, 
Jr., of Pennsylvania, Henry D. McMaster of South Carolina, Marty J. 
Jackley of South Dakota, Robert E. Cooper, Jr., of Tennessee, Mark L. 
Shurtleff of Utah, Kenneth T. Cuccinelli II of Virginia, Robert M. Mc-
Kenna of Washington, J. B. Van Hollen of Wisconsin, and Bruce A. Salz-
burg of Wyoming; and for the Criminal Justice Legal Foundation by Kent 
S. Scheidegger. 

Briefs of amici curiae urging affirmance were filed for Law Professors 
et al. by Jeffrey T. Green; and for the National Association of Criminal 
Defense Lawyers by John H. Blume, Keir M. Weyble, and Jeffrey L. 
Fisher. 

Charles D. Weisselberg, Nina Rivkind, and John T. Philipsborn filed a 
brief for California Attorneys for Criminal Justice et al. as amici curiae. 
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undermined, if there is judicial disregard for the sound and 
established principles that inform its proper issuance. That 
judicial disregard is inherent in the opinion of the Court 
of Appeals for the Ninth Circuit here under review. The 
Court of Appeals, in disagreement with the contrary conclu­
sions of the Supreme Court of the State of California and of 
a United States District Court, ordered habeas corpus relief 
granted to set aside the conviction of Joshua Richter, re­
spondent here. This was clear error. 

Under 28 U. S. C. § 2254(d), the availability of federal ha­
beas relief is limited with respect to claims previously “adju­
dicated on the merits” in state-court proceedings. The first 
inquiry this case presents is whether that provision applies 
when state-court relief is denied without an accompanying 
statement of reasons. If it does, the question is whether the 
Court of Appeals adhered to the statute’s terms, in this case 
as it relates to ineffective-assistance claims judged by the 
standard set forth in Strickland v. Washington, 466 U. S. 668 
(1984). A second case decided today, Premo v. Moore, post, 
p. 115, presents similar issues. Here, as in that case, it is 
necessary to reverse the Court of Appeals for failing to ac­
cord required deference to the decision of a state court. 

I 

It is necessary to begin by discussing the details of a crime 
committed more than a decade and a half ago. 

A 

Sometime after midnight on December 20, 1994, sheriff ’s 
deputies in Sacramento County, California, arrived at the 
home of a drug dealer named Joshua Johnson. Hours before, 
Johnson had been smoking marijuana in the company of 
Richter and two other men, Christian Branscombe and Pat­
rick Klein. When the deputies arrived, however, they found 
only Johnson and Klein. Johnson was hysterical and cov­
ered in blood. Klein was lying on a couch in Johnson’s living 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



93 Cite as: 562 U. S. 86 (2011) 

Opinion of the Court 

room, unconscious and bleeding. Klein and Johnson each 
had been shot twice. Johnson recovered; Klein died of his 
wounds. 

Johnson gave investigators this account: After falling 
asleep, he awoke to find Richter and Branscombe in his bed­
room, at which point Branscombe shot him. Johnson heard 
more gunfire in the living room and the sound of his assail­
ants leaving. He got up, found Klein bleeding on the living 
room couch, and called 911. A gun safe, a pistol, and $6,000 
cash, all of which had been in the bedroom, were missing. 

Evidence at the scene corroborated Johnson’s account. 
Investigators found spent shell casings in the bedroom 
(where Johnson said he had been shot) and in the living room 
(where Johnson indicated Klein had been shot). In the liv­
ing room there were two casings, a .32 caliber and a .22 cali­
ber. One of the bullets recovered from Klein’s body was a 
.32 and the other was a .22. In the bedroom there were two 
more casings, both .32 caliber. In addition detectives found 
blood spatter near the living room couch and bloodstains in 
the bedroom. Pools of blood had collected in the kitchen 
and the doorway to Johnson’s bedroom. Investigators took 
only a few blood samples from the crime scene. One was 
from a blood splash on the wall near the bedroom doorway, 
but no sample was taken from the doorway blood pool itself. 

Investigators searched Richter’s residence and found John­
son’s gun safe, two boxes of .22-caliber ammunition, and a 
gun magazine loaded with cartridges of the same brand and 
type as the boxes. A ballistics expert later concluded the 
.22-caliber bullet that struck Klein and the .22-caliber shell 
found in the living room matched the ammunition found in 
Richter’s home and bore markings consistent with the model 
of gun for which the magazine was designed. 

Richter and Branscombe were arrested. At first Richter 
denied involvement. He would later admit taking Johnson’s 
pistol and disposing of it and of the .32-caliber weapon Brans­
combe used to shoot Johnson and Klein. Richter’s counsel 
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produced Johnson’s missing pistol, but neither of the guns 
used to shoot Johnson and Klein was found. 

B 

Branscombe and Richter were tried together on charges 
of murder, attempted murder, burglary, and robbery. Only 
Richter’s case is presented here. 

The prosecution built its case on Johnson’s testimony and 
on circumstantial evidence. Its opening statement took note 
of the shell casings found at the crime scene and the ammuni­
tion and gun safe found at Richter’s residence. Defense 
counsel offered explanations for the circumstantial evidence 
and derided Johnson as a drug dealer, a paranoid, and a 
trigger-happy gun fanatic who had drawn a pistol on Brans­
combe and Richter the last time he had seen them. And 
there were inconsistencies in Johnson’s story. In his 911 
call, for instance, Johnson first said there were four or 
five men who had broken into his house, not two; and in the 
call he did not identify Richter and Branscombe among the 
intruders. 

Blood evidence does not appear to have been part of the 
prosecution’s planned case prior to trial, and investigators 
had not analyzed the few blood samples taken from the crime 
scene. But the opening statement from the defense led the 
prosecution to alter its approach. Richter’s attorney out­
lined the theory that Branscombe had fired on Johnson in 
self-defense and that Klein had been killed not on the living 
room couch but in the crossfire in the bedroom doorway. 
Defense counsel stressed deficiencies in the investigation, in­
cluding the absence of forensic support for the prosecution’s 
version of events. 

The prosecution took steps to adjust to the counterattack 
now disclosed. Without advance notice and over the objec­
tion of Richter’s attorney, one of the detectives who investi­
gated the shootings testified for the prosecution as an expert 
in blood pattern evidence. He concluded it was unlikely 
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Klein had been shot outside the living room and then moved 
to the couch, given the patterns of blood on Klein’s face, as 
well as other evidence including “high velocity” blood spatter 
near the couch consistent with the location of a shooting. 
The prosecution also offered testimony from a serologist. 
She testified the blood sample taken near the pool by the 
bedroom door could be Johnson’s but not Klein’s. 

Defense counsel’s cross-examination probed weaknesses in 
the testimony of these two witnesses. The detective who 
testified on blood patterns acknowledged that his inferences 
were imprecise, that it was unlikely Klein had been lying 
down on the couch when shot, and that he could not say the 
blood in the living room was from either of Klein’s wounds. 
Defense counsel elicited from the serologist a concession that 
she had not tested the bedroom blood sample for cross-
contamination. She said that if the year-old sample had de­
graded, it would be difficult to tell whether blood of Klein’s 
type was also present in the sample. 

For the defense, Richter’s attorney called seven witnesses. 
Prominent among these was Richter himself. Richter testi­
fied he and Branscombe returned to Johnson’s house just be­
fore the shootings in order to deliver something to one of 
Johnson’s roommates. By Richter’s account, Branscombe 
entered the house alone while Richter waited in the drive­
way; but after hearing screams and gunshots, Richter fol­
lowed inside. There he saw Klein lying not on the couch 
but in the bedroom doorway, with Johnson on the bed and 
Branscombe standing in the middle of the room. According 
to Richter, Branscombe said he shot at Johnson and Klein 
after they attacked him. Other defense witnesses provided 
some corroboration for Richter’s story. His former girl­
friend, for instance, said she saw the gun safe at Richter’s 
house shortly before the shootings. 

The jury returned a verdict of guilty on all charges. 
Richter was sentenced to life without parole. On appeal, 
his conviction was affirmed. People v. Branscombe, 72 Cal. 
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Rptr. 2d 773 (App. 1998) (officially depublished). The Cali­
fornia Supreme Court denied a petition for review, People v. 
Branscombe, No. S069751, 1998 Cal. LEXIS 4252 (June 24, 
1998), and Richter did not file a petition for certiorari with 
this Court. His conviction became final. 

C 

Richter later petitioned the California Supreme Court for 
a writ of habeas corpus. He asserted a number of grounds 
for relief, including ineffective assistance of counsel. As rel­
evant here, he claimed his counsel was deficient for failing to 
present expert testimony on serology, pathology, and blood 
spatter patterns, testimony that, he argued, would disclose 
the source of the blood pool in the bedroom doorway. This, 
he contended, would bolster his theory that Johnson had 
moved Klein to the couch. 

He offered affidavits from three types of forensic experts. 
First, he provided statements from two blood serologists 
who said there was a possibility Klein’s blood was intermixed 
with blood of Johnson’s type in the sample taken from near 
the pool in the bedroom doorway. Second, he provided a 
statement from a pathologist who said the blood pool was too 
large to have come from Johnson given the nature of his 
wounds and his own account of his actions while waiting for 
the police. Third, he provided a statement from an expert 
in bloodstain analysis who said the absence of “a large num­
ber of satellite droplets” in photographs of the area around 
the blood in the bedroom doorway was inconsistent with the 
blood pool coming from Johnson as he stood in the doorway. 
App. 118. Richter argued this evidence established the pos­
sibility that the blood in the bedroom doorway came from 
Klein, not Johnson. If that were true, he argued, it would 
confirm his account, not Johnson’s. The California Supreme 
Court denied Richter’s petition in a one-sentence summary 
order. In re Richter, No. S082167 (Mar. 28, 2001), App. to 
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Pet. for Cert. 22a. Richter did not seek certiorari from 
this Court. 

After the California Supreme Court issued its summary 
order denying relief, Richter filed a petition for habeas cor­
pus in United States District Court for the Eastern District 
of California. He reasserted the claims in his state petition. 
The District Court denied his petition, and a three-judge 
panel of the Court of Appeals for the Ninth Circuit affirmed. 
Richter v. Hickman, 521 F. 3d 1222 (2008). The Court of 
Appeals granted rehearing en banc and reversed the District 
Court’s decision. Richter v. Hickman, 578 F. 3d 944 (2009). 

As a preliminary matter, the Court of Appeals questioned 
whether 28 U. S. C. § 2254(d) was applicable to Richter’s peti­
tion, since the California Supreme Court issued only a sum­
mary denial when it rejected his Strickland claims; but it 
determined the California decision was unreasonable in any 
event and that Richter was entitled to relief. The court held 
Richter’s trial counsel was deficient for failing to consult ex­
perts on blood evidence in determining and pursuing a trial 
strategy and in preparing to rebut expert evidence the 
prosecution might—and later did—offer. Four judges dis­
sented from the en banc decision. 

We granted certiorari. 559 U. S. 935 (2010). 

II 

The statutory authority of federal courts to issue habeas 
corpus relief for persons in state custody is provided by 28 
U. S. C. § 2254, as amended by the Antiterrorism and Effec­
tive Death Penalty Act of 1996 (AEDPA). The text of 
§ 2254(d) states: 

“An application for a writ of habeas corpus on behalf 
of a person in custody pursuant to the judgment of a 
State court shall not be granted with respect to any 
claim that was adjudicated on the merits in State court 
proceedings unless the adjudication of the claim— 
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“(1) resulted in a decision that was contrary to, or in­
volved an unreasonable application of, clearly estab­
lished Federal law, as determined by the Supreme Court 
of the United States; or 

“(2) resulted in a decision that was based on an unrea­
sonable determination of the facts in light of the evi­
dence presented in the State court proceeding.” 

As an initial matter, it is necessary to decide whether 
§ 2254(d) applies when a state court’s order is unaccompanied 
by an opinion explaining the reasons relief has been denied. 

By its terms § 2254(d) bars relitigation of any claim “adju­
dicated on the merits” in state court, subject only to the ex­
ceptions in §§ 2254(d)(1) and (2). There is no text in the stat­
ute requiring a statement of reasons. The statute refers 
only to a “decision,” which resulted from an “adjudication.” 
As every Court of Appeals to consider the issue has recog­
nized, determining whether a state court’s decision resulted 
from an unreasonable legal or factual conclusion does not re­
quire that there be an opinion from the state court explain­
ing the state court’s reasoning. See Chadwick v. Janecka, 
312 F. 3d 597, 605–606 (CA3 2002); Wright v. Secretary for 
Dept. of Corrections, 278 F. 3d 1245, 1253–1254 (CA11 2002); 
Sellan v. Kuhlman, 261 F. 3d 303, 311–312 (CA2 2001); Bell 
v. Jarvis, 236 F. 3d 149, 158–162 (CA4 2000) (en banc); Harris 
v. Stovall, 212 F. 3d 940, 943, n. 1 (CA6 2000); Aycox v. Lytle, 
196 F. 3d 1174, 1177–1178 (CA10 1999); James v. Bowersox, 
187 F. 3d 866, 869 (CA8 1999). And as this Court has ob­
served, a state court need not cite or even be aware of our 
cases under § 2254(d). Early v. Packer, 537 U. S. 3, 8 (2002) 
(per curiam). Where a state court’s decision is unaccompa­
nied by an explanation, the habeas petitioner’s burden still 
must be met by showing there was no reasonable basis for 
the state court to deny relief. This is so whether or not the 
state court reveals which of the elements in a multipart claim 
it found insufficient, for § 2254(d) applies when a “claim,” not 
a component of one, has been adjudicated. 
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There is no merit to the assertion that compliance with 
§ 2254(d) should be excused when state courts issue summary 
rulings because applying § 2254(d) in those cases will encour­
age state courts to withhold explanations for their decisions. 
Opinion-writing practices in state courts are influenced by 
considerations other than avoiding scrutiny by collateral at­
tack in federal court. Cf. In re Robbins, 18 Cal. 4th 770, 
778, n. 1, 959 P. 2d 311, 316, n. 1 (1998) (state procedures 
limiting habeas are “a means of protecting the integrity of 
our own appeal and habeas corpus process,” rather than a 
device for “insulating our judgments from federal court re­
view” (emphasis deleted)). At the same time, requiring a 
statement of reasons could undercut state practices designed 
to preserve the integrity of the case-law tradition. The is­
suance of summary dispositions in many collateral attack 
cases can enable a state judiciary to concentrate its resources 
on the cases where opinions are most needed. See Brief for 
California Attorneys for Criminal Justice et al. as Amici Cu­
riae 8 (noting that the California Supreme Court disposes of 
close to 10,000 cases a year, including more than 3,400 origi­
nal habeas corpus petitions). 

There is no merit either in Richter’s argument that 
§ 2254(d) is inapplicable because the California Supreme 
Court did not say it was adjudicating his claim “on the mer­
its.” The state court did not say it was denying the claim 
for any other reason. When a federal claim has been pre­
sented to a state court and the state court has denied 
relief, it may be presumed that the state court adjudi­
cated the claim on the merits in the absence of any indica­
tion or state-law procedural principles to the contrary. 
Cf. Harris v. Reed, 489 U. S. 255, 265 (1989) (presumption 
of a merits determination when it is unclear whether a deci­
sion appearing to rest on federal grounds was decided on 
another basis). 

The presumption may be overcome when there is reason 
to think some other explanation for the state court’s decision 
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is more likely. See, e. g., Ylst v. Nunnemaker, 501 U. S. 797, 
803 (1991). Richter, however, does not make that showing. 
He mentions the theoretical possibility that the members of 
the California Supreme Court may not have agreed on the 
reasons for denying his petition. It is pure speculation, 
however, to suppose that happened in this case. And Rich­
ter’s assertion that the mere possibility of a lack of agree­
ment prevents any attribution of reasons to the state court’s 
decision is foreclosed by precedent. See ibid. 

As has been noted before, the California courts or Legisla­
ture can alter the State’s practices or elaborate more fully 
on their import. Evans v. Chavis, 546 U. S. 189, 197, 199 
(2006). But that has not occurred here. This Court now 
holds and reconfirms that § 2254(d) does not require a state 
court to give reasons before its decision can be deemed to 
have been “adjudicated on the merits.” Richter has failed 
to show that the California Supreme Court’s decision did not 
involve a determination of the merits of his claim. Section 
2254(d) applies to his petition. 

III 

Federal habeas relief may not be granted for claims sub­
ject to § 2254(d) unless it is shown that the earlier state 
court’s decision “was contrary to” federal law then clearly 
established in the holdings of this Court, § 2254(d)(1); Wil­
liams v. Taylor, 529 U. S. 362, 412 (2000); or that it “involved 
an unreasonable application of” such law, § 2254(d)(1); or that 
it “was based on an unreasonable determination of the facts” 
in light of the record before the state court, § 2254(d)(2). 

The Court of Appeals relied on the second of these ex­
ceptions to § 2254(d)’s relitigation bar, the exception in 
§ 2254(d)(1) permitting relitigation where the earlier state 
decision resulted from an “unreasonable application of” 
clearly established federal law. In the view of the Court of 
Appeals, the California Supreme Court’s decision on Rich­
ter’s ineffective-assistance claim unreasonably applied the 
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holding in Strickland. The Court of Appeals’ lengthy opin­
ion, however, discloses an improper understanding of 
§ 2254(d)’s unreasonableness standard and of its operation in 
the context of a Strickland claim. 

The pivotal question is whether the state court’s applica­
tion of the Strickland standard was unreasonable. This is 
different from asking whether defense counsel’s performance 
fell below Strickland’s standard. Were that the inquiry, the 
analysis would be no different than if, for example, this 
Court were adjudicating a Strickland claim on direct review 
of a criminal conviction in a United States district court. 
Under AEDPA, though, it is a necessary premise that the 
two questions are different. For purposes of § 2254(d)(1), 
“an unreasonable application of federal law is different from 
an incorrect application of federal law.” Williams, supra, 
at 410. A state court must be granted a deference and lati­
tude that are not in operation when the case involves review 
under the Strickland standard itself. 

A state court’s determination that a claim lacks merit pre­
cludes federal habeas relief so long as “fairminded jurists 
could disagree” on the correctness of the state court’s deci­
sion. Yarborough v. Alvarado, 541 U. S. 652, 664 (2004). 
And as this Court has explained, “[E]valuating whether a 
rule application was unreasonable requires considering the 
rule’s specificity. The more general the rule, the more lee­
way courts have in reaching outcomes in case-by-case deter­
minations.” Ibid. “[I]t is not an unreasonable application 
of clearly established Federal law for a state court to decline 
to apply a specific legal rule that has not been squarely es­
tablished by this Court.” Knowles v. Mirzayance, 556 U. S. 
111, 122 (2009) (internal quotation marks omitted). 

Here it is not apparent how the Court of Appeals’ analysis 
would have been any different without AEDPA. The court 
explicitly conducted a de novo review, 578 F. 3d, at 952; and 
after finding a Strickland violation, it declared, without fur­
ther explanation, that the “state court’s decision to the con­
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trary constituted an unreasonable application of Strickland.” 
578 F. 3d, at 969. AEDPA demands more. Under § 2254(d), 
a habeas court must determine what arguments or theories 
supported or, as here, could have supported, the state court’s 
decision; and then it must ask whether it is possible fair-
minded jurists could disagree that those arguments or theo­
ries are inconsistent with the holding in a prior decision of 
this Court. The opinion of the Court of Appeals all but ig­
nored “the only question that matters under § 2254(d)(1).” 
Lockyer v. Andrade, 538 U. S. 63, 71 (2003). 

The Court of Appeals appears to have treated the unrea­
sonableness question as a test of its confidence in the result 
it would reach under de novo review: Because the Court of 
Appeals had little doubt that Richter’s Strickland claim had 
merit, the Court of Appeals concluded the state court must 
have been unreasonable in rejecting it. This analysis over­
looks arguments that would otherwise justify the state 
court’s result and ignores further limitations of § 2254(d), in­
cluding its requirement that the state court’s decision be 
evaluated according to the precedents of this Court. See 
Renico v. Lett, 559 U. S. 766, 778–779 (2010). It bears re­
peating that even a strong case for relief does not mean the 
state court’s contrary conclusion was unreasonable. See 
Lockyer, supra, at 75. 

If this standard is difficult to meet, that is because it was 
meant to be. As amended by AEDPA, § 2254(d) stops short 
of imposing a complete bar on federal-court relitigation of 
claims already rejected in state proceedings. Cf. Felker v. 
Turpin, 518 U. S. 651, 664 (1996) (discussing AEDPA’s “modi­
fied res judicata rule” under § 2244). It preserves authority 
to issue the writ in cases where there is no possibility fair-
minded jurists could disagree that the state court’s decision 
conflicts with this Court’s precedents. It goes no further. 
Section 2254(d) reflects the view that habeas corpus is a 
“guard against extreme malfunctions in the state criminal 
justice systems,” not a substitute for ordinary error correc­
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tion through appeal. Jackson v. Virginia, 443 U. S. 307, 332, 
n. 5 (1979) (Stevens, J., concurring in judgment). As a con­
dition for obtaining habeas corpus from a federal court, a 
state prisoner must show that the state court’s ruling on 
the claim being presented in federal court was so lacking 
in justification that there was an error well understood and 
comprehended in existing law beyond any possibility for fair-
minded disagreement. 

The reasons for this approach are familiar. “Federal ha­
beas review of state convictions frustrates both the States’ 
sovereign power to punish offenders and their good-faith at­
tempts to honor constitutional rights.” Calderon v. Thomp­
son, 523 U. S. 538, 555–556 (1998) (internal quotation marks 
omitted). It “disturbs the State’s significant interest in re­
pose for concluded litigation, denies society the right to pun­
ish some admitted offenders, and intrudes on state sover­
eignty to a degree matched by few exercises of federal 
judicial authority.” Reed, 489 U. S., at 282 (Kennedy, J., 
dissenting). 

Section 2254(d) is part of the basic structure of federal 
habeas jurisdiction, designed to confirm that state courts are 
the principal forum for asserting constitutional challenges 
to state convictions. Under the exhaustion requirement, a 
habeas petitioner challenging a state conviction must first 
attempt to present his claim in state court. 28 U. S. C. 
§ 2254(b). If the state court rejects the claim on procedural 
grounds, the claim is barred in federal court unless one of 
the exceptions to the doctrine of Wainwright v. Sykes, 433 
U. S. 72, 82–84 (1977), applies. And if the state court denies 
the claim on the merits, the claim is barred in federal 
court unless one of the exceptions to § 2254(d) set out in 
§§ 2254(d)(1) and (2) applies. Section 2254(d) thus comple­
ments the exhaustion requirement and the doctrine of proce­
dural bar to ensure that state proceedings are the central 
process, not just a preliminary step for a later federal habeas 
proceeding, see id., at 90. 
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Here, however, the Court of Appeals gave § 2254(d) no op­
eration or function in its reasoning. Its analysis illustrates 
a lack of deference to the state court’s determination and an 
improper intervention in state criminal processes, contrary 
to the purpose and mandate of AEDPA and to the now well-
settled meaning and function of habeas corpus in the fed­
eral system. 

IV 

The conclusion of the Court of Appeals that Richter dem­
onstrated an unreasonable application by the state court of 
the Strickland standard now must be discussed. To have 
been entitled to relief from the California Supreme Court, 
Richter had to show both that his counsel provided deficient 
assistance and that there was prejudice as a result. 

To establish deficient performance, a person challenging a 
conviction must show that “counsel’s representation fell 
below an objective standard of reasonableness.” 466 U. S., 
at 688. A court considering a claim of ineffective assistance 
must apply a “strong presumption” that counsel’s represen­
tation was within the “wide range” of reasonable profes­
sional assistance. Id., at 689. The challenger’s burden is to 
show “that counsel made errors so serious that counsel was 
not functioning as the ‘counsel’ guaranteed the defendant by 
the Sixth Amendment.” Id., at 687. 

With respect to prejudice, a challenger must demonstrate 
“a reasonable probability that, but for counsel’s unprofes­
sional errors, the result of the proceeding would have been 
different. A reasonable probability is a probability suffi­
cient to undermine confidence in the outcome.” Id., at 694. 
It is not enough “to show that the errors had some conceiv­
able effect on the outcome of the proceeding.” Id., at 693. 
Counsel’s errors must be “so serious as to deprive the de­
fendant of a fair trial, a trial whose result is reliable.” Id., 
at 687. 
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“Surmounting Strickland’s high bar is never an easy 
task.” Padilla v. Kentucky, 559 U. S. 356, 371 (2010). An 
ineffective-assistance claim can function as a way to escape 
rules of waiver and forfeiture and raise issues not presented 
at trial, and so the Strickland standard must be applied with 
scrupulous care, lest “intrusive post-trial inquiry” threaten 
the integrity of the very adversary process the right to coun­
sel is meant to serve. Strickland, 466 U. S., at 689–690. 
Even under de novo review, the standard for judging coun­
sel’s representation is a most deferential one. Unlike a later 
reviewing court, the attorney observed the relevant proceed­
ings, knew of materials outside the record, and interacted 
with the client, with opposing counsel, and with the judge. 
It is “all too tempting” to “second-guess counsel’s assistance 
after conviction or adverse sentence.” Id., at 689; see also 
Bell v. Cone, 535 U. S. 685, 702 (2002); Lockhart v. Fretwell, 
506 U. S. 364, 372 (1993). The question is whether an attor­
ney’s representation amounted to incompetence under “pre­
vailing professional norms,” not whether it deviated from 
best practices or most common custom. Strickland, 466 
U. S., at 690. 

Establishing that a state court’s application of Strickland 
was unreasonable under § 2254(d) is all the more difficult. 
The standards created by Strickland and § 2254(d) are both 
“highly deferential,” id., at 689; Lindh v. Murphy, 521 U. S. 
320, 333, n. 7 (1997), and when the two apply in tandem, re­
view is “doubly” so, Knowles, 556 U. S., at 123. The Strick­
land standard is a general one, so the range of reasonable 
applications is substantial. 556 U. S., at 123. Federal ha­
beas courts must guard against the danger of equating un­
reasonableness under Strickland with unreasonableness 
under § 2254(d). When § 2254(d) applies, the question is not 
whether counsel’s actions were reasonable. The question is 
whether there is any reasonable argument that counsel satis­
fied Strickland’s deferential standard. 
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A 

With respect to defense counsel’s performance, the Court 
of Appeals held that because Richter’s attorney had not con­
sulted forensic blood experts or introduced expert evidence, 
the California Supreme Court could not reasonably have con­
cluded counsel provided adequate representation. This con­
clusion was erroneous. 

1 

The Court of Appeals first held that Richter’s attorney 
rendered constitutionally deficient service because he did not 
consult blood evidence experts in developing the basic strat­
egy for Richter’s defense or offer their testimony as part 
of the principal case for the defense. Strickland, however, 
permits counsel to “make a reasonable decision that makes 
particular investigations unnecessary.” 466 U. S., at 691. 
It was at least arguable that a reasonable attorney could 
decide to forgo inquiry into the blood evidence in the circum­
stances here. 

Criminal cases will arise where the only reasonable and 
available defense strategy requires consultation with ex­
perts or introduction of expert evidence, whether pretrial, 
at trial, or both. There are, however, “countless ways to 
provide effective assistance in any given case. Even the 
best criminal defense attorneys would not defend a particu­
lar client in the same way.” Id., at 689. Rare are the situa­
tions in which the “wide latitude counsel must have in mak­
ing tactical decisions” will be limited to any one technique 
or approach. Ibid. It can be assumed that in some cases 
counsel would be deemed ineffective for failing to consult or 
rely on experts, but even that formulation is sufficiently gen­
eral that state courts would have wide latitude in applying 
it. Here it would be well within the bounds of a reasonable 
judicial determination for the state court to conclude that 
defense counsel could follow a strategy that did not require 
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the use of experts regarding the pool in the doorway to John­
son’s bedroom. 

From the perspective of Richter’s defense counsel when 
he was preparing Richter’s defense, there were any number 
of hypothetical experts—specialists in psychiatry, psychol­
ogy, ballistics, fingerprints, tire treads, physiology, or numer­
ous other disciplines and subdisciplines—whose insight 
might possibly have been useful. An attorney can avoid ac­
tivities that appear “distractive from more important du­
ties.” Bobby v. Van Hook, 558 U. S. 4, 11 (2009) (per cu­
riam). Counsel was entitled to formulate a strategy that 
was reasonable at the time and to balance limited resources 
in accord with effective trial tactics and strategies. See 
Knowles, supra, at 125–126; Rompilla v. Beard, 545 U. S. 
374, 383 (2005); Wiggins v. Smith, 539 U. S. 510, 525 (2003); 
Strickland, 466 U. S., at 699. 

In concluding otherwise the Court of Appeals failed to “re­
construct the circumstances of counsel’s challenged conduct” 
and “evaluate the conduct from counsel’s perspective at the 
time.” Id., at 689. In its view Klein’s location was “the 
single most critical issue in the case” given the differing the­
ories of the prosecution and the defense, and the source of 
the blood in the doorway was therefore of central concern. 
578 F. 3d, at 953–954. But it was far from a necessary con­
clusion that this was evident at the time of the trial. There 
were many factual differences between prosecution and de­
fense versions of the events on the night of the shootings. 
It is only because forensic evidence has emerged concerning 
the source of the blood pool that the issue could with any 
plausibility be said to stand apart. Reliance on “the harsh 
light of hindsight” to cast doubt on a trial that took place 
now more than 15 years ago is precisely what Strickland and 
AEDPA seek to prevent. Cone, 535 U. S., at 702; see also 
Lockhart, supra, at 372. 
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Even if it had been apparent that expert blood testimony 
could support Richter’s defense, it would be reasonable to 
conclude that a competent attorney might elect not to use it. 
The Court of Appeals opinion for the en banc majority rests 
in large part on a hypothesis that reasonably could have been 
rejected. The hypothesis is that without jeopardizing Rich­
ter’s defense, an expert could have testified that the blood in 
Johnson’s doorway could not have come from Johnson and 
could have come from Klein, thus suggesting that Richter’s 
version of the shooting was correct and Johnson’s a fabrica­
tion. This theory overlooks the fact that concentrating on 
the blood pool carried its own serious risks. If serological 
analysis or other forensic evidence demonstrated that the 
blood came from Johnson alone, Richter’s story would be ex­
posed as an invention. An attorney need not pursue an in­
vestigation that would be fruitless, much less one that might 
be harmful to the defense. Strickland, supra, at 691. Here 
Richter’s attorney had reason to question the truth of his 
client’s account, given, for instance, Richter’s initial denial 
of involvement and the subsequent production of Johnson’s 
missing pistol. 

It would have been altogether reasonable to conclude that 
this concern justified the course Richter’s counsel pursued. 
Indeed, the Court of Appeals recognized this risk insofar as 
it pertained to the suggestion that counsel should have had 
the blood evidence tested. 578 F. 3d, at 956, n. 9. But the 
court failed to recognize that making a central issue out of 
blood evidence would have increased the likelihood of the 
prosecution’s producing its own evidence on the blood pool’s 
origins and composition; and once matters proceeded on this 
course, there was a serious risk that expert evidence could 
destroy Richter’s case. Even apart from this danger, there 
was the possibility that expert testimony could shift atten­
tion to esoteric matters of forensic science, distract the jury 
from whether Johnson was telling the truth, or transform 
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the case into a battle of the experts. Accord, Bonin v. Cal­
deron, 59 F. 3d 815, 836 (CA9 1995). 

True, it appears that defense counsel’s opening statement 
itself inspired the prosecution to introduce expert forensic 
evidence. But the prosecution’s evidence may well have 
been weakened by the fact that it was assembled late in the 
process; and in any event the prosecution’s response shows 
merely that the defense strategy did not work out as well as 
counsel had hoped, not that counsel was incompetent. 

To support a defense argument that the prosecution has 
not proved its case it sometimes is better to try to cast per­
vasive suspicion of doubt than to strive to prove a certainty 
that exonerates. All that happened here is that counsel pur­
sued a course that conformed to the first option. If this case 
presented a de novo review of Strickland, the foregoing 
might well suffice to reject the claim of inadequate counsel, 
but that is an unnecessary step. The Court of Appeals must 
be reversed if there was a reasonable justification for the 
state court’s decision. In light of the record here there was 
no basis to rule that the state court’s determination was 
unreasonable. 

The Court of Appeals erred in dismissing strategic consid­
erations like these as an inaccurate account of counsel’s ac­
tual thinking. Although courts may not indulge “post hoc 
rationalization” for counsel’s decisionmaking that contradicts 
the available evidence of counsel’s actions, Wiggins, supra, 
at 526–527, neither may they insist counsel confirm every 
aspect of the strategic basis for his or her actions. There 
is a “strong presumption” that counsel’s attention to cer­
tain issues to the exclusion of others reflects trial tactics 
rather than “sheer neglect.” Yarborough v. Gentry, 540 
U. S. 1, 8 (2003) (per curiam). After an adverse verdict at 
trial even the most experienced counsel may find it difficult 
to resist asking whether a different strategy might have 
been better, and, in the course of that reflection, to mag­
nify their own responsibility for an unfavorable outcome. 
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Strickland, however, calls for an inquiry into the objective 
reasonableness of counsel’s performance, not counsel’s sub­
jective state of mind. 466 U. S., at 688. 

2 

The Court of Appeals also found that Richter’s attorney 
was constitutionally deficient because he had not expected 
the prosecution to offer expert testimony and therefore was 
unable to offer expert testimony of his own in response. 

The Court of Appeals erred in suggesting counsel had to 
be prepared for “any contingency,” 578 F. 3d, at 946 (internal 
quotation marks omitted). Strickland does not guarantee 
perfect representation, only a “ ‘reasonably competent attor­
ney.’ ” 466 U. S., at 687 (quoting McMann v. Richardson, 
397 U. S. 759, 770 (1970)); see also Gentry, supra, at 7. Rep­
resentation is constitutionally ineffective only if it “so under­
mined the proper functioning of the adversarial process” that 
the defendant was denied a fair trial. Strickland, supra, at 
686. Just as there is no expectation that competent counsel 
will be a flawless strategist or tactician, an attorney may not 
be faulted for a reasonable miscalculation or lack of foresight 
or for failing to prepare for what appear to be remote 
possibilities. 

Here, Richter’s attorney was mistaken in thinking the 
prosecution would not present forensic testimony. But the 
prosecution itself did not expect to make that presentation 
and had made no preparations for doing so on the eve of 
trial. For this reason alone, it is at least debatable whether 
counsel’s error was so fundamental as to call the fairness of 
the trial into doubt. 

Even if counsel should have foreseen that the prosecution 
would offer expert evidence, Richter would still need to show 
it was indisputable that Strickland required his attorney to 
act upon that knowledge. Attempting to establish this, the 
Court of Appeals held that defense counsel should have of­
fered expert testimony to rebut the evidence from the prose­
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cution. But Strickland does not enact Newton’s third law 
for the presentation of evidence, requiring for every prosecu­
tion expert an equal and opposite expert from the defense. 

In many instances cross-examination will be sufficient to 
expose defects in an expert’s presentation. When defense 
counsel does not have a solid case, the best strategy can be 
to say that there is too much doubt about the State’s theory 
for a jury to convict. And while in some instances “even an 
isolated error” can support an ineffective-assistance claim if 
it is “sufficiently egregious and prejudicial,” Murray v. Car­
rier, 477 U. S. 478, 496 (1986), it is difficult to establish inef­
fective assistance when counsel’s overall performance indi­
cates active and capable advocacy. Here Richter’s attorney 
represented him with vigor and conducted a skillful cross-
examination. As noted, defense counsel elicited concessions 
from the State’s experts and was able to draw attention to 
weaknesses in their conclusions stemming from the fact that 
their analyses were conducted long after investigators had 
left the crime scene. For all of these reasons, it would have 
been reasonable to find that Richter had not shown his attor­
ney was deficient under Strickland. 

B 

The Court of Appeals further concluded that Richter had 
established prejudice under Strickland given the expert evi­
dence his attorney could have introduced. It held that the 
California Supreme Court would have been unreasonable in 
concluding otherwise. This too was error. 

In assessing prejudice under Strickland, the question is 
not whether a court can be certain counsel’s performance had 
no effect on the outcome or whether it is possible a reason­
able doubt might have been established if counsel acted dif­
ferently. See Wong v. Belmontes, 558 U. S. 15, 27 (2009) 
(per curiam); Strickland, 466 U. S., at 693. Instead, Strick­
land asks whether it is “reasonably likely” the result would 
have been different. Id., at 696. This does not require a 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



112 HARRINGTON v. RICHTER 

Opinion of the Court 

showing that counsel’s actions “more likely than not altered 
the outcome,” but the difference between Strickland’s prej­
udice standard and a more-probable-than-not standard is 
slight and matters “only in the rarest case.” Id., at 693, 697. 
The likelihood of a different result must be substantial, not 
just conceivable. Id., at 693. 

It would not have been unreasonable for the California 
Supreme Court to conclude Richter’s evidence of prejudice 
fell short of this standard. His expert serology evidence es­
tablished nothing more than a theoretical possibility that, in 
addition to blood of Johnson’s type, Klein’s blood may also 
have been present in a blood sample taken near the bed­
room doorway pool. At trial, defense counsel extracted 
a concession along these lines from the prosecution’s ex­
pert. The pathology expert’s claim about the size of the 
blood pool could be taken to suggest only that the wounded 
and hysterical Johnson erred in his assessment of time or 
that he bled more profusely than estimated. And the analy­
sis of the purported blood pattern expert indicated no more 
than that Johnson was not standing up when the blood pool 
formed. 

It was also reasonable to find Richter had not established 
prejudice given that he offered no evidence directly challeng­
ing other conclusions reached by the prosecution’s experts. 
For example, there was no dispute that the blood sample 
taken near the doorway pool matched Johnson’s blood type. 
The California Supreme Court reasonably could have con­
cluded that testimony about patterns that form when blood 
drips to the floor or about the rate at which Johnson was 
bleeding did not undermine the results of chemical tests indi­
cating blood type. Nor did Richter provide any direct refu­
tation of the State’s expert testimony describing how blood 
spatter near the couch suggested a shooting in the living 
room and how the blood patterns on Klein’s face were incon­
sistent with Richter’s theory that Klein had been killed in 
the bedroom doorway and moved to the couch. 
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There was, furthermore, sufficient conventional circum­
stantial evidence pointing to Richter’s guilt. It included the 
gun safe and ammunition found at his home; his flight from 
the crime scene; his disposal of the .32-caliber gun and of 
Johnson’s pistol; his shifting story concerning his involve­
ment; the disappearance prior to the arrival of the law en­
forcement officers of the .22-caliber weapon that killed Klein; 
the improbability of Branscombe’s not being wounded in the 
shootout that resulted in a combined four bullet wounds to 
Johnson and Klein; and the difficulties the intoxicated and 
twice-shot Johnson would have had in carrying the body of 
a dying man from bedroom doorway to living room couch, 
not to mention the lack of any obvious reason for him to do 
so. There was ample basis for the California Supreme 
Court to think any real possibility of Richter’s being acquit­
ted was eclipsed by the remaining evidence pointing to guilt. 

* * * 

The California Supreme Court’s decision on the merits of 
Richter’s Strickland claim required more deference than it 
received. Richter was not entitled to the relief ordered by 
the Court of Appeals. The judgment is reversed, and the 
case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci­
sion of this case. 

Justice Ginsburg, concurring in the judgment. 
In failing even to consult blood experts in preparation for 

the murder trial, Richter’s counsel, I agree with the Court 
of Appeals, “was not functioning as the ‘counsel’ guaranteed 
the defendant by the Sixth Amendment.” Strickland v. 
Washington, 466 U. S. 668, 687 (1984). The strong force of 
the prosecution’s case, however, was not significantly re­
duced by the affidavits offered in support of Richter’s habeas 
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petition. I would therefore not rank counsel’s lapse “so seri­
ous as to deprive [Richter] of a fair trial, a trial whose result 
is reliable.” Ibid. For that reason, I concur in the Court’s 
judgment. 
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PREMO, SUPERINTENDENT, OREGON STATE
 
PENITENTIARY v. MOORE
 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 09–658. Argued October 12, 2010—Decided January 19, 2011 

Respondent Moore and two accomplices attacked and bloodied Kenneth 
Rogers, tied him up, and threw him in the trunk of a car before driving 
into the Oregon countryside, where Moore fatally shot him. After­
wards, Moore and one accomplice told Moore’s brother and the accom­
plice’s girlfriend that they had intended to scare Rogers, but that Moore 
had accidentally shot him. Moore and the accomplice repeated this ac­
count to the police. On the advice of counsel, Moore agreed to plead no 
contest to felony murder in exchange for the minimum sentence for that 
offense. He later sought postconviction relief in state court, claiming 
that he had been denied effective assistance of counsel. He complained 
that his lawyer had not moved to suppress his confession to police in 
advance of the lawyer’s advice that Moore considered before accepting 
the plea offer. The court concluded the suppression motion would have 
been fruitless in light of Moore’s other admissible confession to two wit­
nesses. Counsel gave that as his reason for not making the motion. 
He added that he had advised Moore that, because of the abuse Rogers 
suffered before the shooting, Moore could be charged with aggravated 
murder. That crime was punishable by death or life in prison without 
parole. These facts led the state court to conclude Moore had not es­
tablished ineffective assistance of counsel under Strickland v. Washing­
ton, 466 U. S. 668. Moore sought federal habeas relief, renewing his 
ineffective-assistance claim. The District Court denied the petition, 
but the Ninth Circuit reversed, holding that the state court’s conclusion 
was an unreasonable application of clearly established law in light of 
Strickland and was contrary to Arizona v. Fulminante, 499 U. S. 279. 

Held: Moore was not entitled to the habeas relief ordered by the Ninth 
Circuit. Pp. 120–133. 

(a) Under 28 U. S. C. § 2254(d), federal habeas relief may not be 
granted with respect to any claim a state court has adjudicated on the 
merits unless, among other exceptions, the state-court decision denying 
relief involves “an unreasonable application” of “clearly established Fed­
eral law, as determined by” this Court. The relevant federal law is the 
standard for ineffective assistance of counsel under Strickland, which 
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requires a showing of “both deficient performance by counsel and preju­
dice.” Knowles v. Mirzayance, 556 U. S. 111, 122. Pp. 120–123. 

(b) The state-court decision was not an unreasonable application of 
either part of the Strickland rule. Pp. 123–133. 

(1) The state court would not have been unreasonable to accept as 
a justification for counsel’s action that suppression would have been fu­
tile in light of Moore’s other admissible confession to two witnesses. 
This explanation confirms that counsel’s representation was adequate 
under Strickland, so it is unnecessary to consider the reasonableness of 
his other justification—that a suppression motion would have failed. 
Plea bargains involve complex negotiations suffused with uncertainty, 
and defense counsel must make strategic choices in balancing opportuni­
ties—pleading to a lesser charge and obtaining a lesser sentence—and 
risks—that the plea bargain might come before the prosecution finds its 
case is getting weaker, not stronger. Failure to respect the latitude 
Strickland requires can create at least two problems. First, the poten­
tial for distortions and imbalance that can inhere in a hindsight perspec­
tive may become all too real; and habeas courts must be mindful of their 
limited role, to assess deficiency in light of information then available to 
counsel. Second, ineffective-assistance claims that lack necessary foun­
dation may bring instability to the very process the inquiry seeks to 
protect because prosecutors must have assurances that a plea will not 
be undone in court years later. In applying and defining the Strickland 
standard—reasonable competence in representing the accused—sub­
stantial deference must be accorded to counsel’s judgment. The ab­
sence of a developed and extensive record and well-defined prosecution 
or defense case creates a particular risk at the early plea stage. Here, 
Moore’s prospects at trial were anything but certain. Counsel knew 
that the two witnesses presented a serious strategic concern and that 
delaying the plea for further proceedings might allow the State to un­
cover additional incriminating evidence in support of a capital prosecu­
tion. Under these circumstances, counsel made a reasonable choice. 
At the very least, the state court would not have been unreasonable to 
so conclude. The Court of Appeals relied further on Fulminante, but 
a state-court adjudication of counsel’s performance under the Sixth 
Amendment cannot be “contrary to” Fulminante, for Fulminante— 
which involved the admission of an involuntary confession in violation 
of the Fifth Amendment—says nothing about Strickland’s effectiveness 
standard. Pp. 123–128. 

(2) The state court also reasonably could have concluded that 
Moore was not prejudiced by counsel’s actions. To prevail in state 
court, he had to demonstrate “a reasonable probability that, but for 
counsel’s errors, he would not have pleaded guilty and would have in­
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sisted on going to trial.” Hill v. Lockhart, 474 U. S. 52, 59. Deference 
to the state court’s prejudice determination is significant, given the un­
certainty inherent in plea negotiations. That court reasonably could 
have determined that Moore would have accepted the plea agreement 
even if his second confession had been ruled inadmissible. The State’s 
case was already formidable with two witnesses to an admissible confes­
sion, and it could have become stronger had the investigation continued. 
Moore also faced the possibility of grave punishments. Counsel’s bar­
gain for the minimum sentence for the crime of conviction was thus 
favorable, and forgoing a challenge to the confession may have been 
essential to securing that agreement. Again, the state court’s finding 
could not be contrary to Fulminante, which does not speak to Strick­
land’s prejudice standard or contemplate prejudice in the plea bargain 
context. To the extent Fulminante’s harmless-error analysis sheds any 
light on this case, it suggests that the state court’s prejudice determina­
tion was reasonable. Pp. 128–133. 

574 F. 3d 1092, reversed and remanded. 

Kennedy, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Scalia, Thomas, Breyer, Alito, and Sotomayor, JJ., joined. 
Ginsburg, J., filed an opinion concurring in the judgment, post, p. 133. 
Kagan, J., took no part in the consideration or decision of the case. 

John R. Kroger, Attorney General of Oregon, argued the 
cause for petitioner. With him on the briefs were Mary H. 
Williams, Deputy Attorney General, David B. Thompson, 
Acting Solicitor General, and Rolf C. Moan, Assistant Attor­
ney General. 

Steven T. Wax argued the cause for respondent. With 
him on the brief was Anthony D. Bornstein.* 

*Briefs of amici curiae urging reversal were filed for the State of South 
Carolina et al. by Henry D. McMaster, Attorney General of South Caro­
lina, John W. McIntosh, Deputy Attorney General, Donald J. Zelenka, 
Assistant Deputy Attorney General, and Melody J. Brown, Assistant At­
torney General, and by the Attorneys General for their respective States 
as follows: Troy King of Alabama, Daniel S. Sullivan of Alaska, Terry 
Goddard of Arizona, John W. Suthers of Colorado, Joseph R. Biden III of 
Delaware, Lawrence G. Wasden of Idaho, Gregory F. Zoeller of Indiana, 
Steve Six of Kansas, James D. “Buddy” Caldwell of Louisiana, Janet T. 
Mills of Maine, Douglas F. Gansler of Maryland, Michael A. Cox of Michi­
gan, Steve Bullock of Montana, Gary King of New Mexico, Wayne Steneh­
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Justice Kennedy delivered the opinion of the Court. 
This case calls for determinations parallel in some respects 

to those discussed in today’s opinion in Harrington v. Rich­
ter, ante, p. 86. Here, as in Richter, the Court reviews a 
decision of the Court of Appeals for the Ninth Circuit grant­
ing federal habeas corpus relief in a challenge to a state 
criminal conviction. Here, too, the case turns on the proper 
implementation of one of the stated premises for issuance of 
federal habeas corpus contained in 28 U. S. C. § 2254(d), the 
instruction that federal habeas corpus relief may not be 
granted with respect to any claim a state court has adjudi­
cated on the merits unless, among other exceptions, the state 
court’s decision denying relief involves “an unreasonable ap­
plication” of “clearly established Federal law, as determined 
by the Supreme Court of the United States.” And, as in 
Richter, the relevant clearly established law derives from 
Strickland v. Washington, 466 U. S. 668 (1984), which pro­
vides the standard for inadequate assistance of counsel 
under the Sixth Amendment. Richter involves a California 
conviction and addresses the adequacy of representation 
when counsel did not consult or use certain experts in pre­
trial preparation and at trial. The instant case involves an 
unrelated Oregon conviction and concerns the adequacy of 
representation in providing an assessment of a plea bargain 
without first seeking suppression of a confession assumed 
to have been improperly obtained. 

I 

On December 7, 1995, respondent Randy Moore and two 
confederates attacked Kenneth Rogers at his home and 
bloodied him before tying him with duct tape and throwing 

jem of North Dakota, W. A. Drew Edmondson of Oklahoma, Thomas W. 
Corbett, Jr., of Pennsylvania, Marty J. Jackley of South Dakota, Robert E. 
Cooper, Jr., of Tennessee, Greg Abbott of Texas, Kenneth T. Cuccinnelli 
II of Virginia, J. B. Van Hollen of Wisconsin, and Bruce A. Salzburg of 
Wyoming; and for the Criminal Justice Legal Foundation by Kent S. 
Scheidegger. 
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him in the trunk of a car. They drove into the Oregon coun­
tryside, where Moore shot Rogers in the temple, killing him. 

Afterwards, Moore and one of his accomplices told two 
people—Moore’s brother and the accomplice’s girlfriend— 
about the crimes. According to Moore’s brother, Moore and 
his accomplice admitted: 

“[T]o make an example and put some scare into 
Mr. Rogers . . . ,  they had blind-folded him [and] duct 
taped him and put him in the trunk of the car and took 
him out to a place that’s a little remote . . .  .  [T]heir 
intent was to leave him there and make him walk 
home . . . .  

. . . . . 
“[Moore] had taken the revolver from Lonnie and at the 
time he had taken it, Mr. Rogers had slipped backwards 
on the mud and the gun discharged.” App. 157–158. 

Moore and his accomplice repeated this account to the 
police. On the advice of counsel Moore agreed to plead no 
contest to felony murder in exchange for a sentence of 
300 months, the minimum sentence allowed by law for the 
offense. 

Moore later filed for postconviction relief in an Oregon 
state court, alleging that he had been denied his right to 
effective assistance of counsel. He complained that his law­
yer had not filed a motion to suppress his confession to police 
in advance of the lawyer’s advice that Moore considered be­
fore accepting the plea offer. After an evidentiary hearing, 
the Oregon court concluded a “motion to suppress would 
have been fruitless” in light of the other admissible confes­
sion by Moore, to which two witnesses could testify. Id., at 
140. As the court noted, Moore’s trial counsel explained 
why he did not move to exclude Moore’s confession to police: 

“Mr. Moore and I discussed the possibility of filing a Mo­
tion to Suppress and concluded that it would be unavail­
ing, because . . . he had previously made a full confession 
to his brother and to [his accomplice’s girlfriend], either 
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one of whom could have been called as a witness at any 
time to repeat his confession in full detail.” Jordan Af­
fidavit (Feb. 26, 1999), App. to Pet. for Cert. 70, ¶4. 

Counsel added that he had made Moore aware of the possibil­
ity of being charged with aggravated murder, which carried 
a potential death sentence, as well as the possibility of a sen­
tence of life imprisonment without parole. See Ore. Rev. 
Stat. § 163.105(1)(a) (1995). The intense and serious abuse 
to the victim before the shooting might well have led the 
State to insist on a strong response. In light of these facts 
the Oregon court concluded Moore had not established inef­
fective assistance of counsel under Strickland. 

Moore filed a petition for habeas corpus in the United 
States District Court for the District of Oregon, renewing 
his ineffective-assistance claim. The District Court denied 
the petition, finding sufficient evidence to support the Ore­
gon court’s conclusion that suppression would not have made 
a difference. 

A divided panel of the United States Court of Appeals for 
the Ninth Circuit reversed. Moore v. Czerniak, 574 F. 3d 
1092 (2009). In its view the state court’s conclusion that 
counsel’s action did not constitute ineffective assistance was 
an unreasonable application of clearly established law in light 
of Strickland and was contrary to Arizona v. Fulminante, 
499 U. S. 279 (1991). Six judges dissented from denial of 
rehearing en banc. 574 F. 3d, at 1162. 

We granted certiorari sub nom. Belleque v. Moore, 559 
U. S. 1004 (2010). 

II 

The statutory authority of federal courts to issue habeas 
corpus relief for persons in state custody is defined by 28 
U. S. C. § 2254, as amended by the Antiterrorism and Effec­
tive Death Penalty Act of 1996 (AEDPA). The text of 
§ 2254(d) states: 

“An application for a writ of habeas corpus on behalf 
of a person in custody pursuant to the judgment of a 
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State court shall not be granted with respect to any 
claim that was adjudicated on the merits in State court 
proceedings unless the adjudication of the claim— 

“(1) resulted in a decision that was contrary to, or in­
volved an unreasonable application of, clearly estab­
lished Federal law, as determined by the Supreme Court 
of the United States; or 

“(2) resulted in a decision that was based on an un­
reasonable determination of the facts in light of the 
evidence presented in the State court proceeding.” 

AEDPA prohibits federal habeas relief for any claim adju­
dicated on the merits in state court, unless one of the 
exceptions listed in § 2254(d) obtains. Relevant here is 
§ 2254(d)(1)’s exception “permitting relitigation where the 
earlier state decision resulted from an ‘unreasonable appli­
cation of ’ clearly established federal law.” Richter, ante, 
at 100. The applicable federal law consists of the rules for 
determining when a criminal defendant has received inade­
quate representation as defined in Strickland. 

To establish ineffective assistance of counsel “a defendant 
must show both deficient performance by counsel and prej­
udice.” Knowles v. Mirzayance, 556 U. S. 111, 122 (2009). 
In addressing this standard and its relationship to AEDPA, 
the Court today in Richter, ante, at 104–105, gives the 
following explanation: 

“To establish deficient performance, a person chal­
lenging a conviction must show that ‘counsel’s repre­
sentation fell below an objective standard of rea­
sonableness.’ [Strickland,] 466 U. S., at 688. A court 
considering a claim of ineffective assistance must apply 
a ‘strong presumption’ that counsel’s representation was 
within the ‘wide range’ of reasonable professional assist­
ance. Id., at 689. The challenger’s burden is to show 
‘that counsel made errors so serious that counsel was 
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not functioning as the “counsel” guaranteed the defend­
ant by the Sixth Amendment.’ Id., at 687. 

“With respect to prejudice, a challenger must demon­
strate ‘a reasonable probability that, but for counsel’s 
unprofessional errors, the result of the proceeding would 
have been different.’ . . .  

“ ‘Surmounting Strickland’s high bar is never an easy 
task.’ Padilla v. Kentucky, 559 U. S. 356, 371 (2010). 
An ineffective-assistance claim can function as a way to 
escape rules of waiver and forfeiture and raise issues 
not presented at trial [or in pretrial proceedings], and so 
the Strickland standard must be applied with scrupu­
lous care, lest ‘intrusive post-trial inquiry’ threaten the 
integrity of the very adversary process the right to 
counsel is meant to serve. Strickland, 466 U. S., at 
689–690. Even under de novo review, the standard for 
judging counsel’s representation is a most deferential 
one. Unlike a later reviewing court, the attorney ob­
served the relevant proceedings, knew of materials out­
side the record, and interacted with the client, with 
opposing counsel, and with the judge. It is ‘all too 
tempting’ to ‘second-guess counsel’s assistance after 
conviction or adverse sentence.’ Id., at 689; see also 
Bell v. Cone, 535 U. S. 685, 702 (2002); Lockhart v. Fret-
well, 506 U. S. 364, 372 (1993). The question is whether 
an attorney’s representation amounted to incompetence 
under ‘prevailing professional norms,’ not whether it de­
viated from best practices or most common custom. 
Strickland, 466 U. S., at 690. 

“Establishing that a state court’s application of 
Strickland was unreasonable under § 2254(d) is all the 
more difficult. The standards created by Strickland 
and § 2254(d) are both ‘highly deferential,’ id., at 689; 
Lindh v. Murphy, 521 U. S. 320, 333, n. 7 (1997), and 
when the two apply in tandem, review is ‘doubly’ so, 
Knowles, 556 U. S., at 123. The Strickland standard is 
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a general one, so the range of reasonable applications is 
substantial. 556 U. S., at 123. Federal habeas courts 
must guard against the danger of equating unreason­
ableness under Strickland with unreasonableness under 
§ 2254(d). When § 2254(d) applies, the question is not 
whether counsel’s actions were reasonable. The ques­
tion is whether there is any reasonable argument that 
counsel satisfied Strickland’s deferential standard.” 

III 

The question becomes whether Moore’s counsel provided 
ineffective assistance by failing to seek suppression of 
Moore’s confession to police before advising Moore regarding 
the plea. Finding that any “motion to suppress would have 
been fruitless,” the state postconviction court concluded that 
Moore had not received ineffective assistance of counsel. 
App. 140. The state court did not specify whether this was 
because there was no deficient performance under Strick­
land or because Moore suffered no Strickland prejudice, or 
both. To overcome the limitation imposed by § 2254(d), the 
Court of Appeals had to conclude that both findings would 
have involved an unreasonable application of clearly estab­
lished federal law. See Richter, ante, at 109–110. In find­
ing that this standard was met, the Court of Appeals erred, 
for the state-court decision was not an unreasonable applica­
tion of either part of the Strickland rule. 

A 

The Court of Appeals was wrong to accord scant deference 
to counsel’s judgment, and doubly wrong to conclude it would 
have been unreasonable to find that the defense attorney 
qualified as counsel for Sixth Amendment purposes. 
Knowles, supra, at 123; Strickland, supra, at 687. Counsel 
gave this explanation for his decision to discuss the plea 
bargain without first challenging Moore’s confession to 
the police: that suppression would serve little purpose in 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



124 PREMO v. MOORE 

Opinion of the Court 

light of Moore’s other full and admissible confession, to which 
both his brother and his accomplice’s girlfriend could testify. 
The state court would not have been unreasonable to accept 
this explanation. 

Counsel also justified his decision by asserting that any 
motion to suppress was likely to fail. Reviewing the reason­
ableness of that justification is complicated by the possibility 
that petitioner forfeited one argument that would have sup­
ported its position: The Court of Appeals assumed that a 
motion would have succeeded because the warden did not 
argue otherwise. Of course that is not the same as a conces­
sion that no competent attorney would think a motion to 
suppress would have failed, which is the relevant question 
under Strickland. See Kimmelman v. Morrison, 477 U. S. 
365, 382 (1986); Richter, ante, at 109–110. It is unnecessary 
to consider whether counsel’s second justification was reason­
able, however, since the first and independent explanation— 
that suppression would have been futile—confirms that his 
representation was adequate under Strickland, or at least 
that it would have been reasonable for the state court to 
reach that conclusion. 

Acknowledging guilt and accepting responsibility by an 
early plea respond to certain basic premises in the law and 
its function. Those principles are eroded if a guilty plea is 
too easily set aside based on facts and circumstances not ap­
parent to a competent attorney when actions and advice 
leading to the plea took place. Plea bargains are the result 
of complex negotiations suffused with uncertainty, and de­
fense attorneys must make careful strategic choices in bal­
ancing opportunities and risks. The opportunities, of 
course, include pleading to a lesser charge and obtaining a 
lesser sentence, as compared with what might be the out­
come not only at trial but also from a later plea offer if the 
case grows stronger and prosecutors find stiffened resolve. 
A risk, in addition to the obvious one of losing the chance for 
a defense verdict, is that an early plea bargain might come 
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before the prosecution finds its case is getting weaker, not 
stronger. The State’s case can begin to fall apart as stories 
change, witnesses become unavailable, and new suspects 
are identified. 

These considerations make strict adherence to the Strick­
land standard all the more essential when reviewing the 
choices an attorney made at the plea bargain stage. Failure 
to respect the latitude Strickland requires can create at least 
two problems in the plea context. First, the potential for 
the distortions and imbalance that can inhere in a hindsight 
perspective may become all too real. The art of negotiation 
is at least as nuanced as the art of trial advocacy, and it 
presents questions further removed from immediate judicial 
supervision. There are, moreover, special difficulties in 
evaluating the basis for counsel’s judgment: An attorney 
often has insights borne of past dealings with the same 
prosecutor or court, and the record at the pretrial stage is 
never as full as it is after a trial. In determining how 
searching and exacting their review must be, habeas courts 
must respect their limited role in determining whether there 
was manifest deficiency in light of information then available 
to counsel. Lockhart v. Fretwell, 506 U. S. 364, 372 (1993). 
AEDPA compounds the imperative of judicial caution. 

Second, ineffective-assistance claims that lack necessary 
foundation may bring instability to the very process the in­
quiry seeks to protect. Strickland allows a defendant “to 
escape rules of waiver and forfeiture,” Richter, ante, at 105. 
Prosecutors must have assurance that a plea will not be un­
done years later because of infidelity to the requirements of 
AEDPA and the teachings of Strickland. The prospect that 
a plea deal will afterwards be unraveled when a court 
second-guesses counsel’s decisions while failing to accord the 
latitude Strickland mandates or disregarding the structure 
dictated by AEDPA could lead prosecutors to forgo plea bar­
gains that would benefit defendants, a result favorable to 
no one. 
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Whether before, during, or after trial, when the Sixth 
Amendment applies, the formulation of the standard is the 
same: reasonable competence in representing the accused. 
Strickland, 466 U. S., at 688. In applying and defining this 
standard substantial deference must be accorded to counsel’s 
judgment. Id., at 689. But at different stages of the case 
that deference may be measured in different ways. 

In the case of an early plea, neither the prosecution nor 
the defense may know with much certainty what course the 
case may take. It follows that each side, of necessity, risks 
consequences that may arise from contingencies or circum­
stances yet unperceived. The absence of a developed or an 
extensive record and the circumstance that neither the 
prosecution nor the defense case has been well defined create 
a particular risk that an after-the-fact assessment will run 
counter to the deference that must be accorded counsel’s 
judgment and perspective when the plea was negotiated, of­
fered, and entered. 

Prosecutors in the present case faced the cost of litigation 
and the risk of trying their case without Moore’s confession 
to the police. Moore’s counsel could reasonably believe that 
a swift plea bargain would allow Moore to take advantage of 
the State’s aversion to these hazards. And whenever cases 
involve multiple defendants, there is a chance that prose­
cutors might convince one defendant to testify against an­
other in exchange for a better deal. Moore’s plea eliminated 
that possibility and ended an ongoing investigation. Delay­
ing the plea for further proceedings would have given the 
State time to uncover additional incriminating evidence that 
could have formed the basis of a capital prosecution. It 
must be remembered, after all, that Moore’s claim that it was 
an accident when he shot the victim through the temple 
might be disbelieved. 

It is not clear how the successful exclusion of the confes­
sion would have affected counsel’s strategic calculus. The 
prosecution had at its disposal two witnesses able to relate 
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another confession. True, Moore’s brother and the girl­
friend of his accomplice might have changed their accounts 
in a manner favorable to Moore. But the record before the 
state court reveals no reason to believe that either witness 
would violate the legal obligation to convey the content of 
Moore’s confession. And to the extent that his accomplice’s 
girlfriend had an ongoing interest in the matter, she might 
have been tempted to put more blame, not less, on Moore. 
Then, too, the accomplices themselves might have decided to 
implicate Moore to a greater extent than his own confession 
did, say by indicating that Moore shot the victim deliber­
ately, not accidentally. All these possibilities are specula­
tive. What counsel knew at the time was that the existence 
of the two witnesses to an additional confession posed a seri­
ous strategic concern. 

Moore’s prospects at trial were thus anything but certain. 
Even now, he does not deny any involvement in the kidnap­
ing and killing. In these circumstances, and with a potential 
capital charge lurking, Moore’s counsel made a reasonable 
choice to opt for a quick plea bargain. At the very least, the 
state court would not have been unreasonable to so conclude. 
Cf. Yarborough v. Alvarado, 541 U. S. 652, 664 (2004) 
(explaining that state courts enjoy “more leeway” under 
AEDPA in applying general standards). 

The Court of Appeals’ contrary holding rests on a case that 
did not involve ineffective assistance of counsel: Arizona v. 
Fulminante, 499 U. S. 279. To reach that result, it trans­
posed that case into a novel context; and novelty alone—at 
least insofar as it renders the relevant rule less than “clearly 
established”—provides a reason to reject it under AEDPA. 
See Yarborough, supra, at 666 (“Section 2254(d)(1) would be 
undermined if habeas courts introduced rules not clearly es­
tablished under the guise of extensions to existing law . . . [,  
although c]ertain principles are fundamental enough that 
when new factual permutations arise, the necessity to apply 
the earlier rule will be beyond doubt”). And the transposi­
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tion is improper even on its own terms. According to the 
Court of Appeals, “Fulminante stands for the proposition 
that the admission of an additional confession ordinarily rein­
forces and corroborates the others and is therefore prejudi­
cial.” 574 F. 3d, at 1111. Based on that reading, the Court 
of Appeals held that the state court’s decision “was contrary 
to Fulminante.” Id., at 1102. But Fulminante may not be 
so incorporated into the Strickland performance inquiry. 

A state-court adjudication of the performance of counsel 
under the Sixth Amendment cannot be “contrary to” Fulmi­
nante, for Fulminante—which involved the admission of an 
involuntary confession in violation of the Fifth Amend-
ment—says nothing about the Strickland standard of ef­
fectiveness. See Bell v. Cone, 535 U. S. 685, 694 (2002) 
(“A federal habeas court may issue the writ under the ‘con­
trary to’ clause if the state court applies a rule different from 
the governing law set forth in our cases, or if it decides a 
case differently than we have done on a set of materially 
indistinguishable facts”). The Fulminante prejudice in­
quiry presumes a constitutional violation, whereas Strick­
land seeks to define one. The state court accepted counsel’s 
view that seeking to suppress Moore’s second confession 
would have been “fruitless.” It would not have been unrea­
sonable to conclude that counsel could incorporate that view 
into his assessment of a plea offer, a subject with which Ful­
minante is in no way concerned. 

A finding of constitutionally adequate performance under 
Strickland cannot be contrary to Fulminante. The state 
court likely reached the correct result under Strickland. 
And under § 2254(d), that it reached a reasonable one is suf­
ficient. See Richter, ante, at 109. 

B 

The Court of Appeals further concluded that it would have 
been unreasonable for the state postconviction court to have 
found no prejudice in counsel’s failure to suppress Moore’s 
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confession to police. To prevail on prejudice before the 
state court Moore had to demonstrate “a reasonable proba­
bility that, but for counsel’s errors, he would not have 
pleaded guilty and would have insisted on going to trial.” 
Hill v. Lockhart, 474 U. S. 52, 59 (1985). 

Deference to the state court’s prejudice determination is 
all the more significant in light of the uncertainty inherent 
in plea negotiations described above: The stakes for defend­
ants are high, and many elect to limit risk by forgoing the 
right to assert their innocence. A defendant who accepts a 
plea bargain on counsel’s advice does not necessarily suffer 
prejudice when his counsel fails to seek suppression of evi­
dence, even if it would be reversible error for the court to 
admit that evidence. 

The state court here reasonably could have determined 
that Moore would have accepted the plea agreement even if 
his second confession had been ruled inadmissible. By the 
time the plea agreement cut short investigation of Moore’s 
crimes, the State’s case was already formidable and included 
two witnesses to an admissible confession. Had the prose­
cution continued to investigate, its case might well have be­
come stronger. At the same time, Moore faced grave pun­
ishments. His decision to plead no contest allowed him to 
avoid a possible sentence of life without parole or death. 
The bargain counsel struck was thus a favorable one—the 
statutory minimum for the charged offense—and the decision 
to forgo a challenge to the confession may have been essen­
tial to securing that agreement. 

Once again the Court of Appeals reached a contrary con­
clusion by pointing to Fulminante: “The state court’s finding 
that a motion to suppress a recorded confession to the police 
would have been ‘fruitless’ . . . was  without question contrary 
to clearly established federal law as set forth in Fulmi­
nante.” 574 F. 3d, at 1112. And again there is no sense in 
which the state court’s finding could be contrary to Fulmi­
nante, for Fulminante says nothing about prejudice for 
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Strickland purposes, nor does it contemplate prejudice in 
the plea bargain context. 

The Court of Appeals appears to have treated Fulminante 
as a per se rule of prejudice, or something close to it, in 
all cases involving suppressible confessions. It is not. In 
Fulminante five Justices made the uncontroversial observa­
tion that many confessions are powerful evidence. See, e. g., 
499 U. S., at 296. Fulminante’s prejudice analysis arose on 
direct review following an acknowledged constitutional error 
at trial. The State therefore had the burden of showing 
that it was “clear beyond a reasonable doubt that a rational 
jury would have found the defendant guilty absent the 
error.” Neder v. United States, 527 U. S. 1, 18 (1999) (para­
phrasing Fulminante, supra). That standard cannot apply 
to determinations whether inadequate assistance of counsel 
prejudiced a defendant who entered into a plea agreement. 
Many defendants reasonably enter plea agreements even 
though there is a significant probability—much more than a 
reasonable doubt—that they would be acquitted if they pro­
ceeded to trial. Thus, the question in the present case is 
not whether Moore was sure beyond a reasonable doubt that 
he would still be convicted if the extra confession were sup­
pressed. It is whether Moore established the reasonable 
probability that he would not have entered his plea but for 
his counsel’s deficiency, Hill, supra, at 59, and more to the 
point, whether a state court’s decision to the contrary would 
be unreasonable. 

To the extent Fulminante’s application of the harmless-
error standard sheds any light on the present case, it sug­
gests that the state court’s prejudice determination was rea­
sonable. Fulminante found that an improperly admitted 
confession was not harmless under Chapman v. California, 
386 U. S. 18 (1967), because the remaining evidence against 
the defendant was weak. The additional evidence consisted 
primarily of a second confession that Fulminante had made 
to the informant’s fiance. But many of its details were not 
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corroborated, the fiance had not reported the confession for 
a long period of time, the State had indicated that both con­
fessions were essential to its case, and the fiance potentially 
“had a motive to lie.” 499 U. S., at 300. Moore’s plea agree­
ment, by contrast, ended the government’s investigation well 
before trial, yet the evidence against Moore was strong. 
The accounts of Moore’s second confession to his brother and 
his accomplice’s girlfriend corroborated each other, were 
given to people without apparent reason to lie, and were re­
ported without delay. 

The State gave no indication that its felony-murder prose­
cution depended on the admission of the police confession, 
and Moore does not now deny that he kidnaped and killed 
Rogers. Given all this, an unconstitutional admission of 
Moore’s confession to police might well have been found 
harmless even on direct review if Moore had gone to trial 
after the denial of a suppression motion. 

Other than for its discussion of the basic proposition that 
a confession is often powerful evidence, Fulminante is not 
relevant to the present case. The state postconviction court 
reasonably could have concluded that Moore was not prej­
udiced by counsel’s actions. Under AEDPA, that finding 
ends federal review. See Richter, ante, at 109. 

Judge Berzon’s concurring opinion in the Court of Appeals 
does not provide a basis for issuance of the writ. The con­
curring opinion would have found the state court’s prejudice 
determination unreasonable in light of Kimmelman. It re­
lied on Kimmelman to find that Moore suffered prejudice 
for Strickland purposes because there was a reasonable pos­
sibility that he would have obtained a better plea agreement 
but for his counsel’s errors. But Kimmelman concerned a 
conviction following a bench trial, so it did not establish, 
much less clearly establish, the appropriate standard for 
prejudice in cases involving plea bargains. See 477 U. S., 
at 389. That standard was established in Hill, which held 
that a defendant who enters a plea agreement must show 
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“a reasonable probability that, but for counsel’s errors, he 
would not have pleaded guilty and would have insisted on 
going to trial.” 474 U. S., at 59. Moore’s failure to make 
that showing forecloses relief under AEDPA. 

IV 

There are certain differences between inadequate-
assistance-of-counsel claims in cases where there was a full 
trial on the merits and those, like this one, where a plea was 
entered even before the prosecution decided upon all of the 
charges. A trial provides the full written record and factual 
background that serve to limit and clarify some of the choices 
counsel made. Still, hindsight cannot suffice for relief when 
counsel’s choices were reasonable and legitimate based on 
predictions of how the trial would proceed. See Richter, 
ante, at 108. 

Hindsight and second guesses are also inappropriate, and 
often more so, where a plea has been entered without a full 
trial or, as in this case, even before the prosecution decided 
on the charges. The added uncertainty that results when 
there is no extended, formal record and no actual history to 
show how the charges have played out at trial works against 
the party alleging inadequate assistance. Counsel, too, 
faced that uncertainty. There is a most substantial burden 
on the claimant to show ineffective assistance. The plea 
process brings to the criminal justice system a stability and 
a certainty that must not be undermined by the prospect of 
collateral challenges in cases not only where witnesses and 
evidence have disappeared, but also in cases where witnesses 
and evidence were not presented in the first place. The sub­
stantial burden to show ineffective assistance of counsel, the 
burden the claimant must meet to avoid the plea, has not 
been met in this case. 

The state postconviction court’s decision involved no un­
reasonable application of Supreme Court precedent. Be­
cause the Court of Appeals erred in finding otherwise, its 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



133 Cite as: 562 U. S. 115 (2011) 

Ginsburg, J., concurring in judgment 

judgment is reversed, and the case is remanded for further 
proceedings consistent with this opinion. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci­
sion of this case. 

Justice Ginsburg, concurring in the judgment.
 
To prevail under the prejudice requirement of Strickland
 

v. Washington, 466 U. S. 668, 694 (1984), a petitioner for fed­
eral habeas corpus relief must demonstrate “a reasonable 
probability that, but for counsel’s errors, he would not have 
pleaded guilty and would have insisted on going to trial,” 
Hill v. Lockhart, 474 U. S. 52, 59 (1985). As Moore’s counsel 
confirmed at oral argument, see Tr. of Oral Arg. 32, Moore 
never declared that, better informed, he would have resisted 
the plea bargain and opted for trial. For that reason, I 
concur in the Court’s judgment. 
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NATIONAL AERONAUTICS AND SPACE ADMINI­
STRATION et al. v. NELSON et al.
 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 09–530. Argued October 5, 2010—Decided January 19, 2011 

The National Aeronautics and Space Administration (NASA) has a work 
force of both federal civil servants and Government contract employees. 
Respondents are contract employees at NASA’s Jet Propulsion Labora­
tory (JPL), which is operated by the California Institute of Technology 
(Cal Tech). Respondents were not subject to Government background 
checks at the time they were hired, but that changed when the Presi­
dent ordered the adoption of uniform identification standards for both 
federal civil servants and contractor employees. The Department of 
Commerce mandated that contract employees with long-term access to 
federal facilities complete a standard background check, typically the 
National Agency Check with Inquiries (NACI), by October 2007. 
NASA modified its contract with Cal Tech to reflect the new require­
ment, and JPL announced that employees who did not complete the 
NACI process in time would be denied access to JPL and face termina­
tion by Cal Tech. 

The NACI process, long used for prospective civil servants, begins 
with the employee filling out a standard form (here, Standard Form 85, 
the Questionnaire for Non-Sensitive Positions (SF–85)). SF–85 asks 
whether an employee has “used, possessed, supplied, or manufactured 
illegal drugs” in the last year. If so, the employee must provide details, 
including information about “treatment or counseling received.” The 
employee must also sign a release authorizing the Government to obtain 
personal information from schools, employers, and others during its in­
vestigation. Once SF–85 is completed, the Government sends the em­
ployee’s references a questionnaire (Form 42) that asks open-ended 
questions about whether they have “any reason to question” the employ­
ee’s “honesty or trustworthiness,” or have “adverse information” con­
cerning a variety of other matters. All SF–85 and Form 42 responses 
are subject to the protections of the Privacy Act. 

With the deadline for completing the NACI process drawing near, 
respondents brought suit, claiming, as relevant here, that the 
background-check process violates a constitutional right to informa­
tional privacy. The District Court declined to issue a preliminary in­
junction, but the Ninth Circuit reversed. It held that SF–85’s inquiries 
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into recent drug involvement furthered the Government’s interest in 
combating illegal-drug use, but that the drug “treatment or counseling” 
question furthered no legitimate interest and was thus likely to be held 
unconstitutional. It also held that Form 42’s open-ended questions 
were not narrowly tailored to meet the Government’s interests in veri­
fying contractors’ identities and ensuring JPL’s security, and thus also 
likely violated respondents’ informational-privacy rights. 

Held: 
1. In two cases decided over 30 years ago, this Court referred broadly 

to a constitutional privacy “interest in avoiding disclosure of personal 
matters.” Whalen v. Roe, 429 U. S. 589, 599–600; Nixon v.  Administra­
tor of General Services, 433 U. S. 425, 457. In Whalen, the Court up­
held a New York law permitting the collection of names and addresses of 
persons prescribed dangerous drugs, finding that the statute’s “security 
provisions,” which protected against “public disclosure” of patient infor­
mation, 462 U. S., at 600–601, were sufficient to protect a privacy inter­
est “arguably . . . root[ed] in the Constitution,” id., at 605. In Nixon, 
the Court upheld a law requiring the former President to turn over his 
Presidential papers and tape recordings for archival review and screen­
ing, concluding that the federal Act at issue, like the statute in Whalen, 
had protections against “undue dissemination of private materials.” 
433 U. S., at 458. Since Nixon, the Court has said little else on the 
subject of a constitutional right to informational privacy. Pp. 144–146. 

2. Assuming, without deciding, that the Government’s challenged in­
quiries implicate a privacy interest of constitutional significance, that 
interest, whatever its scope, does not prevent the Government from ask­
ing reasonable questions of the sort included on SF–85 and Form 42 in 
an employment background investigation that is subject to the Privacy 
Act’s safeguards against public disclosure. Pp. 147–159. 

(a) The forms are reasonable in light of the Government interests 
at stake. Pp. 148–155. 

(1) Judicial review of the forms must take into account the con­
text in which the Government’s challenged inquiries arise. When the 
Government acts in its capacity “as proprietor” and manager of its “in­
ternal operation,” Cafeteria & Restaurant Workers v. McElroy, 367 
U. S. 886, 896, it has a much freer hand than when it regulates as to 
citizens generally. The questions respondents challenge are part of a 
standard background check of the sort used by millions of private em­
ployers. The Government has been conducting employment investiga­
tions since the Republic’s earliest days, and the President has had statu­
tory authority to assess an applicant’s fitness for the civil service since 
1871. Standard background investigations similar to those at issue be­
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came mandatory for federal civil-service candidates in 1953, and the in­
vestigations challenged here arose from a decision to extend that re­
quirement to federal contract employees. This history shows that the 
Government has an interest in conducting basic background checks in 
order to ensure the security of its facilities and to employ a competent, 
reliable work force to carry out the people’s business. The interest is 
not diminished by the fact that respondents are contract employees. 
There are no meaningful distinctions in the duties of NASA’s civil-
service and contractor employees, especially at JPL, where contract em­
ployees do work that is critical to NASA’s mission and that is funded 
with a multibillion-dollar taxpayer investment. Pp. 148–151. 

(2) The challenged questions on SF–85 and Form 42 are reason­
able, employment-related inquiries that further the Government’s inter­
ests in managing its internal operations. SF–85’s “treatment or coun­
seling” question is a followup question to a reasonable inquiry about 
illegal-drug use. In context, the drug-treatment inquiry is also a rea­
sonable, employment-related inquiry. The Government, recognizing 
that illegal-drug use is both a criminal and medical issue, seeks to sepa­
rate out those drug users who are taking steps to address and overcome 
their problems. Thus, it uses responses to the drug-treatment question 
as a mitigating factor in its contractor credentialing decisions. The 
Court rejects the argument that the Government has a constitutional 
burden to demonstrate that its employment background questions are 
“necessary” or the least restrictive means of furthering its interests. 
So exacting a standard runs directly contrary to Whalen. See 429 
U. S., at 596–597. Pp. 151–154. 

(3) Like SF–85’s drug-treatment question, Form 42’s open-ended 
questions are reasonably aimed at identifying capable employees who 
will faithfully conduct the Government’s business. Asking an appli­
cant’s designated references broad questions about job suitability is an 
appropriate tool for separating strong candidates from weak ones. The 
reasonableness of such questions is illustrated by their pervasiveness in 
the public and private sectors. Pp. 154–155. 

(b) In addition to being reasonable in light of the Government inter­
ests at stake, SF–85 and Form 42 are also subject to substantial protec­
tions against disclosure to the public. Whalen and Nixon recognized 
that a “statutory or regulatory duty to avoid unwarranted disclosures” 
generally allays privacy concerns created by government “accumula­
tion” of “personal information” for “public purposes.” Whalen, supra, 
at 605. Respondents attack only the Government’s collection of infor­
mation, and here, as in Whalen and Nixon, the information collected is 
shielded by statute from unwarranted disclosure. The Privacy Act— 
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which allows the Government to maintain only those records “relevant 
and necessary to accomplish” a purpose authorized by law, 5 U. S. C. 
§ 552a(e)(1); requires written consent before the Government may dis­
close an individual’s records, § 552a(b); and imposes criminal liability for 
willful violations of its nondisclosure obligations, § 552a(i)(1)—“evi­
dence[s] a proper concern” for individual privacy. Whalen, supra, at 
605; Nixon, supra, at 458–459. Respondents’ claim that the statutory 
exceptions to the Privacy Act’s disclosure bar, see §§ 552a(b)(1)–(12), 
leave its protections too porous to supply a meaningful check against 
unwarranted disclosures. But that argument rests on an incorrect 
reading of Whalen, Nixon, and the Privacy Act. Pp. 155–159. 

530 F. 3d 865, reversed and remanded. 

Alito, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Ginsburg, Breyer, and Sotomayor, JJ., joined. Scalia, 
J., filed an opinion concurring in the judgment, in which Thomas, J., joined, 
post, p. 159. Thomas, J., filed an opinion concurring in the judgment, post, 
p. 169. Kagan, J., took no part in the consideration or decision of the case. 

Acting Solicitor General Katyal argued the cause for peti­
tioners. With him on the briefs were Assistant Attorney 
General West, Deputy Solicitor General Kneedler, Nicole A. 
Saharsky, Mark B. Stern, and Benjamin M. Shultz. 

Dan Stormer argued the cause for respondents. With 
him on the brief were Virginia Keeny, Paul R. Q. Wolfson, 
and Shirley Cassin Woodward.* 

*Christopher A. Mohr and Michael R. Klipper filed a brief for the Con­
sumer Data Industry Association et al. as amici curiae urging reversal. 

Briefs of amici curiae urging affirmance were filed for the American 
Astronomical Society by Jeffrey F. Pryce and Alice E. Loughran; for the 
American Civil Liberties Union et al. by Aden J. Fine, Steven R. Shapiro, 
Jameel Jaffer, David Blair-Loy, Peter J. Eliasberg, and Alan L. Schlosser; 
for the California Employment Lawyers Association by Marc A. Coleman; 
for the Drug Policy Alliance by David T. Goldberg, Sean H. Donahue, and 
Daniel N. Abrahamson; for the Electronic Frontier Foundation by Jenni­
fer Stisa Granick; and for the Electronic Privacy Information Center et al. 
by Marc Rotenberg. 

Diane J. Curran filed a brief for the Union of Concerned Scientists as 
amicus curiae. 
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Justice Alito delivered the opinion of the Court. 
In two cases decided more than 30 years ago, this Court 

referred broadly to a constitutional privacy “interest in 
avoiding disclosure of personal matters.” Whalen v. Roe, 
429 U. S. 589, 599–600 (1977); Nixon v. Administrator of 
General Services, 433 U. S. 425, 457 (1977). Respondents in 
this case, federal contract employees at a Government labo­
ratory, claim that two parts of a standard employment back­
ground investigation violate their rights under Whalen and 
Nixon. Respondents challenge a section of a form question­
naire that asks employees about treatment or counseling for 
recent illegal-drug use. They also object to certain open-
ended questions on a form sent to employees’ designated 
references. 

We assume, without deciding, that the Constitution pro­
tects a privacy right of the sort mentioned in Whalen and 
Nixon. We hold, however, that the challenged portions of 
the Government’s background check do not violate this right 
in the present case. The Government’s interests as em­
ployer and proprietor in managing its internal operations, 
combined with the protections against public dissemination 
provided by the Privacy Act of 1974, 5 U. S. C. § 552a (2006 
ed. and Supp. IV), satisfy any “interest in avoiding disclo­
sure” that may “arguably ha[ve] its roots in the Constitu­
tion.” Whalen, supra, at 599, 605. 

I 
A 

The National Aeronautics and Space Administration 
(NASA) is an independent federal agency charged with plan­
ning and conducting the Government’s “space activities.” 
Pub. L. 111–314, § 3, 124 Stat. 3333, 51 U. S. C. § 20112(a)(1). 
NASA’s work force numbers in the tens of thousands of em­
ployees. While many of these workers are federal civil 
servants, a substantial majority are employed directly by 
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Government contractors. Contract employees play an im­
portant role in NASA’s mission, and their duties are func­
tionally equivalent to those performed by civil servants. 

One NASA facility, the Jet Propulsion Laboratory (JPL) 
in Pasadena, California, is staffed exclusively by contract 
employees. NASA owns JPL, but the California Institute 
of Technology (Cal Tech) operates the facility under a Gov­
ernment contract. JPL is the lead NASA center for deep-
space robotics and communications. Most of this country’s 
unmanned space missions—from the Explorer 1 satellite in 
1958 to the Mars Rovers of today—have been developed and 
run by JPL. JPL scientists contribute to NASA earth-
observation and technology-development projects. Many 
JPL employees also engage in pure scientific research on top­
ics like “the star formation history of the universe” and “the 
fundamental properties of quantum fluids.” App. 64–65, 68. 

Twenty-eight JPL employees are respondents here. 
Many of them have worked at the lab for decades, and none 
has ever been the subject of a Government background in­
vestigation. At the time when respondents were hired, 
background checks were standard only for federal civil serv­
ants. See Exec. Order No. 10450, 3 CFR 936 (1949–1953 
Comp.). In some instances, individual contracts required 
background checks for the employees of federal contractors, 
but no blanket policy was in place. 

The Government has recently taken steps to eliminate this 
two-track approach to background investigations. In 2004, 
a recommendation by the 9/11 Commission prompted the 
President to order new, uniform identification standards for 
“[f]ederal employees,” including “contractor employees.” 
Homeland Security Presidential Directive/HSPD–12—Policy 
for a Common Identification Standard for Federal Employees 
and Contractors, Public Papers of the President, George W. 
Bush, Vol. 2, Aug. 27, p. 1765 (2007) (hereinafter HSPD–12), 
App. 127. The Department of Commerce implemented this 
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directive by mandating that contract employees with long­
term access to federal facilities complete a standard back­
ground check, typically the National Agency Check with 
Inquiries (NACI). National Inst. of Standards and 
Technology, Personal Identity Verification of Federal Em­
ployees & Contractors, pp. iii–vi, 1–8, 6 (FIPS PUB 201–1, 
Mar. 2006) (hereinafter FIPS PUB 201–1), App. 131–150, 
144–145.1 

An October 2007 deadline was set for completion of these 
investigations. Memorandum from Joshua B. Bolten, Direc­
tor, OMB, to the Heads of all Departments and Agencies 
(Aug. 5, 2005), App. 112. In January 2007, NASA modified 
its contract with Cal Tech to reflect the new background-
check requirement. JPL management informed employees 
that anyone failing to complete the NACI process by October 
2007 would be denied access to JPL and would face termina­
tion by Cal Tech. 

B 

The NACI process has long been the standard background 
investigation for prospective civil servants. The process be­
gins when the applicant or employee fills out a form ques­
tionnaire. Employees who work in “non-sensitive” positions 
(as all respondents here do) complete Standard Form 85 
(SF–85). Office of Personnel Management (OPM), Standard 
Form 85, Questionnaire for Non-Sensitive Positions, App. 
88–95.2 

1 As alternatives to the NACI process, the Department of Commerce 
also authorized federal agencies to use another “Office of Personnel Man­
agement . . . or National Security community investigation required for 
Federal employment.” App. 145. None of these alternative background 
checks are at issue here. 

2 For public-trust and national-security positions, more detailed forms 
are required. See OPM, Standard Form 85P, Questionnaire for Public 
Trust Positions, online at http://www.opm.gov/Forms/pdf_fill/sf85p.pdf (all 
Internet materials as visited Jan. 13, 2011, and available in Clerk of 
Court’s case file); OPM, Standard Form 86, Questionnaire for National 
Security Positions, online at http://www.opm.gov/Forms/pdf_fill/sf86.pdf. 

http://www.opm.gov/Forms/pdf_fill/sf86.pdf
http://www.opm.gov/Forms/pdf_fill/sf85p.pdf
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Most of the questions on SF–85 seek basic biographical 
information: name, address, prior residences, education, em­
ployment history, and personal and professional references. 
The form also asks about citizenship, selective-service reg­
istration, and military service. The last question asks 
whether the employee has “used, possessed, supplied, or 
manufactured illegal drugs” in the last year. Id., at 94. If 
the answer is yes, the employee must provide details, includ­
ing information about “any treatment or counseling re­
ceived.” Ibid. A “truthful response,” the form notes, can­
not be used as evidence against the employee in a criminal 
proceeding. Ibid. The employee must certify that all re­
sponses on the form are true and must sign a release author­
izing the Government to obtain personal information from 
schools, employers, and others during its investigation. 

Once a completed SF–85 is on file, the “agency check” 
and “inquiries” begin. 75 Fed. Reg. 5359 (2010). The Gov­
ernment runs the information provided by the employee 
through FBI and other federal-agency databases. It also 
sends out form questionnaires to the former employers, 
schools, landlords, and references listed on SF–85. The par­
ticular form at issue in this case—the Investigative Request 
for Personal Information, Form 42—goes to the employee’s 
former landlords and references. Ibid.3 

Form 42 is a two-page document that takes about five min­
utes to complete. See ibid. It explains to the reference 
that “[y]our name has been provided by” a particular em­
ployee or applicant to help the Government determine that 
person’s “suitability for employment or a security clearance.” 
App. 96–97. After several preliminary questions about the 
extent of the reference’s associations with the employee, the 
form asks if the reference has “any reason to question” the 

3 The Government sends separate forms to employers (Form 41), educa­
tional institutions (Form 43), record repositories (Form 40), and law en­
forcement agencies (Form 44). 75 Fed. Reg. 5359. None of these forms 
are at issue here. 
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employee’s “honesty or trustworthiness.” Id., at 97. It 
also asks if the reference knows of any “adverse information” 
concerning the employee’s “violations of the law,” “financial 
integrity,” “abuse of alcohol and/or drugs,” “mental or emo­
tional stability,” “general behavior or conduct,” or “other 
matters.” Ibid. If “yes” is checked for any of these catego­
ries, the form calls for an explanation in the space below. 
That space is also available for providing “additional in­
formation” (“derogatory” or “positive”) that may bear on 
“suitability for government employment or a security clear­
ance.” Ibid. 

All responses to SF–85 and Form 42 are subject to the 
protections of the Privacy Act. The Act authorizes the Gov­
ernment to keep records pertaining to an individual only 
when they are “relevant and necessary” to an end “required 
to be accomplished” by law. 5 U. S. C. § 552a(e)(1). Individ­
uals are permitted to access their records and request 
amendments to them. §§ 552a(d)(1), (2). Subject to certain 
exceptions, the Government may not disclose records per­
taining to an individual without that individual’s written con­
sent. § 552a(b). 

C 

About two months before the October 2007 deadline for 
completing the NACI, respondents brought this suit, claim­
ing, as relevant here, that the background-check process vio­
lates a constitutional right to informational privacy. App. 
82 (Complaint for Injunctive and Declaratory Relief).4 The 
District Court denied respondents’ motion for a preliminary 
injunction, but the Ninth Circuit granted an injunction pend­
ing appeal, 506 F. 3d 713 (2007), and later reversed the Dis­
trict Court’s order. The court held that portions of both 
SF–85 and Form 42 are likely unconstitutional and should be 
preliminarily enjoined. 512 F. 3d 1134, vacated and super­
seded, 530 F. 3d 865 (2008). 

4 Respondents sought to represent a class of “JPL employees in non­
sensitive positions.” App. 79. No class has been certified. 
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Turning first to SF–85, the Court of Appeals noted re­
spondents’ concession “that most of the questions” on the 
form are “unproblematic” and do not “implicate the constitu­
tional right to informational privacy.” 530 F. 3d, at 878. 
But the court determined that the “group of questions 
concerning illegal drugs” required closer scrutiny. Ibid. 
Applying Circuit precedent, the court upheld SF–85’s inquir­
ies into recent involvement with drugs as “necessary to fur­
ther the government’s legitimate interest” in combating 
illegal-drug use. Id., at 879. The court went on to hold, 
however, that the portion of the form requiring disclosure 
of drug “treatment or counseling” furthered no legitimate 
interest and was thus likely to be held unconstitutional. 
Ibid. 

Form 42, in the Court of Appeals’ estimation, was even 
“more problematic.” Ibid. The form’s “open-ended and 
highly private” questions, the court concluded, were not 
“narrowly tailored” to meet the Government’s interests in 
verifying contractors’ identities and “ensuring the security 
of the JPL.” Id., at 881, 880. As a result, the court held, 
these “open-ended” questions, like the drug-treatment ques­
tion on SF–85, likely violate respondents’ informational-
privacy rights.5 

5 In the Ninth Circuit, respondents also challenged the criteria that they 
believe the Government will use to determine their “suitability” for em­
ployment at JPL. Respondents relied on a document, which had been 
temporarily posted on the JPL intranet, that listed factors purportedly 
bearing on suitability for federal employment. App. 98–104. Among the 
listed factors were a failure to “mee[t] financial obligations,” “health is­
sues,” and “mental, emotional, psychological, or psychiatric issues.” Id., 
at 98, 102. Other factors, which were listed under the heading “Criminal 
or Immoral Conduct,” included “indecent exposure,” “voyeurism,” “inde­
cent proposal[s],” and “carnal knowledge.” Id., at 98. The document also 
stated that while “homosexuality,” “adultery,” and “illegitimate children” 
were not “suitability” issues in and of themselves, they might pose “secu­
rity issue[s]” if circumstances indicated a “susceptibility to coercion or 
blackmail.” Id., at 102. The Court of Appeals rejected respondents’ 
“challenges to . . . suitability determination[s]” as unripe. 530 F. 3d, at 
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Over the dissents of five judges, the Ninth Circuit denied 
rehearing en banc. 568 F. 3d 1028 (2009). We granted cer­
tiorari. 559 U. S. 990 (2010). 

II 

As noted, respondents contend that portions of SF–85 and 
Form 42 violate their “right to informational privacy.” 
Brief for Respondents 15. This Court considered a similar 
claim in Whalen, 429 U. S. 589, which concerned New York’s 
practice of collecting “the names and addresses of all per­
sons” prescribed dangerous drugs with both “legitimate and 
illegitimate uses.” Id., at 591. In discussing that claim, the 
Court said that “[t]he cases sometimes characterized as pro­
tecting ‘privacy’ ” actually involved “at least two different 
kinds of interests”: one, an “interest in avoiding disclosure of 
personal matters”; 6 the other, an interest in “making certain 
kinds of important decisions” free from government interfer­
ence.7 Id., at 598–600. The patients who brought suit in 

873. Although respondents did not file a cross-petition from that portion 
of the Ninth Circuit’s judgment, they nonetheless discuss these suitability 
criteria at some length in their brief before this Court. Respondents’ 
challenge to these criteria is not before us. We note, however, the Acting 
Solicitor General’s statement at oral argument that “NASA will not and 
does not use” the document to which respondents object “to make contrac­
tor credentialing decisions.” Tr. of Oral Arg. 22. 

6 429 U. S., at 598–599, and n. 25 (citing Olmstead v. United States, 277 
U. S. 438, 478 (1928) (Brandeis, J., dissenting) (describing “the right to 
be let alone” as “the right most valued by civilized men”); Griswold v. 
Connecticut, 381 U. S. 479, 483 (1965) (“[T]he First Amendment has a pen­
umbra where privacy is protected from governmental intrusion”); Stanley 
v. Georgia, 394 U. S. 557, 559, 568 (1969); California Bankers Assn. v. 
Shultz, 416 U. S. 21, 79 (1974) (Douglas, J., dissenting); and id., at 78 (Pow­
ell, J., concurring)). 

7 429 U. S., at 599–600, and n. 26 (citing Roe v. Wade, 410 U. S. 113 (1973); 
Doe v. Bolton, 410 U. S. 179 (1973); Loving v. Virginia, 388 U. S. 1 (1967); 
Griswold v. Connecticut, supra; Pierce v. Society of Sisters, 268 U. S. 510 
(1925); Meyer v. Nebraska, 262 U. S. 390 (1923); and Allgeyer v. Louisiana, 
165 U. S. 587 (1897)). 
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Whalen argued that New York’s statute “threaten[ed] to im­
pair” both their “nondisclosure” interests and their interests 
in making healthcare decisions independently. Id., at 600. 
The Court, however, upheld the statute as a “reasonable ex­
ercise of New York’s broad police powers.” Id., at 598. 

Whalen acknowledged that the disclosure of “private in­
formation” to the State was an “unpleasant invasio[n] of pri­
vacy,” id., at 602, but the Court pointed out that the New 
York statute contained “security provisions” that protected 
against “[p]ublic disclosure” of patients’ information, id., at 
600–601. This sort of “statutory or regulatory duty to avoid 
unwarranted disclosures” of “accumulated private data” was 
sufficient, in the Court’s view, to protect a privacy interest 
that “arguably ha[d] its roots in the Constitution.” Id., at 
605–606. The Court thus concluded that the statute did not 
violate “any right or liberty protected by the Fourteenth 
Amendment.” Id., at 606. 

Four months later, the Court referred again to a constitu­
tional “interest in avoiding disclosure.” Nixon, 433 U. S., at 
457 (internal quotation marks omitted). Former President 
Nixon brought a challenge to the Presidential Recordings 
and Materials Preservation Act, 88 Stat. 1695, note following 
44 U. S. C. § 2111, a statute that required him to turn over 
his Presidential papers and tape recordings for archival re­
view and screening. 433 U. S., at 455–465. In a section of 
the opinion entitled “Privacy,” the Court addressed a combi­
nation of claims that the review required by this Act violated 
the former President’s “Fourth and Fifth Amendmen[t]” 
rights. Id., at 455, and n. 18, 458–459. The Court rejected 
those challenges after concluding that the Act at issue, like 
the statute in Whalen, contained protections against “undue 
dissemination of private materials.” 433 U. S., at 458. In­
deed, the Court observed that the former President’s claim 
was “weaker” than the one “found wanting . . . [in]  Whalen,” 
as the Government was required to return immediately all 
“purely private papers and recordings” identified by the ar­
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chivists. Id., at 458–459. Citing Fourth Amendment prec­
edent, the Court also stated that the public interest in pre­
serving Presidential papers outweighed any “legitimate 
expectation of privacy” that the former President may have 
enjoyed. Id., at 458 (citing Katz v. United States, 389 U. S. 
347 (1967); Camara v. Municipal Court of City and County 
of San Francisco, 387 U. S. 523 (1967); and Terry v. Ohio, 
392 U. S. 1 (1968)).8 

The Court announced the decision in Nixon in the waning 
days of October Term 1976. Since then, the Court has said 
little else on the subject of an “individual interest in avoiding 
disclosure of personal matters.” Whalen, supra, at 599; 
Nixon, supra, at 457. A few opinions have mentioned the 
concept in passing and in other contexts. See Department 
of Justice v. Reporters Comm. for Freedom of Press, 489 
U. S. 749, 762–763 (1989); New York v. Ferber, 458 U. S. 747, 
759, n. 10 (1982). But no other decision has squarely ad­
dressed a constitutional right to informational privacy.9 

8 The Court continued its discussion of Fourth Amendment principles 
throughout the “Privacy” section of the opinion. See 433 U. S., at 459 
(citing United States v. Miller, 425 U. S. 435 (1976), United States v. Dio­
nisio, 410 U. S. 1 (1973), and Katz, 389 U. S. 347); 433 U. S., at 460–462 
(addressing the former President’s claim that the Act was “tantamount to 
a general warrant” under Stanford v. Texas, 379 U. S. 476 (1965)); 433 
U. S., at 463–465, and n. 26 (concluding that the challenged law was analo­
gous to the wiretapping provisions of Title III of the Omnibus Crime Con­
trol and Safe Streets Act of 1968, notwithstanding the lack of a “warrant 
requirement”). 

9 State and lower federal courts have offered a number of different inter­
pretations of Whalen and Nixon over the years. Many courts hold that 
disclosure of at least some kinds of personal information should be subject 
to a test that balances the government’s interests against the individual’s 
interest in avoiding disclosure. E. g., Barry v. New York, 712 F. 2d 1554, 
1559 (CA2 1983); Fraternal Order of Police v. Philadelphia, 812 F. 2d 105, 
110 (CA3 1987); Woodland v. Houston, 940 F. 2d 134, 138 (CA5 1991) (per 
curiam); In re Crawford, 194 F. 3d 954, 959 (CA9 1999); State v. Russo, 
259 Conn. 436, 459–464, 790 A. 2d 1132, 1147–1150 (2002). The Sixth Cir­
cuit has held that the right to informational privacy protects only intru­
sions upon interests “that can be deemed fundamental or implicit in the 
concept of ordered liberty.” J. P. v. DeSanti, 653 F. 2d 1080, 1090 (1981) 
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III 

As was our approach in Whalen, we will assume for pres­
ent purposes that the Government’s challenged inquiries im­
plicate a privacy interest of constitutional significance. 429 
U. S., at 599, 605.10 We hold, however, that, whatever the 

(internal quotation marks omitted). The D. C. Circuit has expressed 
“grave doubts” about the existence of a constitutional right to informa­
tional privacy. American Federation of Govt. Employees v. HUD, 118 
F. 3d 786, 791 (1997). 

10 
The opinions concurring in the judgment disagree with this approach 

and would instead provide a definitive answer to the question whether 
there is a constitutional right to informational privacy. Post, at 164–165 
(opinion of Scalia, J.); post, at 169 (opinion of Thomas, J.). One of these 
opinions expresses concern that our failure to do so will “har[m] our image, 
if not our self-respect,” post, at 165 (Scalia, J.), and will cause practical 
problems, post, at 167–168. There are sound reasons for eschewing the 
concurring opinions’ recommended course. 

“The premise of our adversarial system is that appellate courts do not 
sit as self-directed boards of legal inquiry and research, but essentially as 
arbiters of legal questions presented and argued by the parties before 
them.” Carducci v. Regan, 714 F. 2d 171, 177 (CADC 1983) (opinion for 
the court by Scalia, J.). In this case, petitioners did not ask us to hold 
that there is no constitutional right to informational privacy, and respond­
ents and their amici thus understandably refrained from addressing that 
issue in detail. It is undesirable for us to decide a matter of this impor­
tance in a case in which we do not have the benefit of briefing by the 
parties and in which potential amici had little notice that the matter might 
be decided. See Pet. for Cert. 15 (“no need in this case” for broad decision 
on “the scope of a constitutionally-based right to privacy for certain infor­
mation”). Particularly in cases like this one, where we have only the 
“scarce and open-ended” guideposts of substantive due process to show us 
the way, see Collins v. Harker Heights, 503 U. S. 115, 125 (1992), the Court 
has repeatedly recognized the benefits of proceeding with caution. E. g., 
Herrera v. Collins, 506 U. S. 390, 417 (1993) ( joined by Scalia, J.) (assum­
ing “for the sake of argument . . .  that in a capital case a truly persuasive 
demonstration of ‘actual innocence’ ” made after conviction would render 
execution unconstitutional); Cruzan v. Director, Mo. Dept. of Health, 497 
U. S. 261, 279 (1990) ( joined by Scalia, J.) (“[W]e assume that the United 
States Constitution would grant a competent person a constitutionally pro­
tected right to refuse lifesaving hydration and nutrition”); Regents of 
Univ. of Mich. v. Ewing, 474 U. S. 214, 222–223 (1985) (“assum[ing], with­
out deciding, that federal courts can review an academic decision of a pub­

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



148 NASA v. NELSON 

Opinion of the Court 

scope of this interest, it does not prevent the Government 
from asking reasonable questions of the sort included on 
SF–85 and Form 42 in an employment background investiga­
tion that is subject to the Privacy Act’s safeguards against 
public disclosure. 

A 
1 

As an initial matter, judicial review of the Government’s 
challenged inquiries must take into account the context in 
which they arise. When the Government asks respondents 
and their references to fill out SF–85 and Form 42, it does 
not exercise its sovereign power “to regulate or license.” 
Cafeteria & Restaurant Workers v. McElroy, 367 U. S. 886, 
896 (1961). Rather, the Government conducts the chal­
lenged background checks in its capacity “as proprietor” and 
manager of its “internal operation.” Ibid. Time and again 
our cases have recognized that the Government has a much 
freer hand in dealing “with citizen employees than it does 
when it brings its sovereign power to bear on citizens at 
large.” Engquist v. Oregon Dept. of Agriculture, 553 U. S. 
591, 598 (2008); Waters v. Churchill, 511 U. S. 661, 674 (1994) 
(plurality opinion). This distinction is grounded on the 

lic educational institution under a substantive due process standard”); 
Board of Curators of Univ. of Mo. v. Horowitz, 435 U. S. 78, 91–92 (1978) 
(same); see also New York State Club Assn., Inc. v. City of New York, 487 
U. S. 1, 20 (1988) (Scalia, J., concurring in part and concurring in judg­
ment) ( joining the Court’s opinion on the understanding that it “assumes 
for purposes of its analysis, but does not hold, the existence of a constitu­
tional right of private association for other than expressive or religious 
purposes”). 

Justice Scalia provides no support for his claim that our approach 
in this case will “dramatically increase the number of lawsuits claiming 
violations of the right to informational privacy,” post, at 168, and will leave 
the lower courts at sea. We take the same approach here that the Court 
took more than three decades ago in Whalen and Nixon, and there is no 
evidence that those decisions have caused the sky to fall. 

We therefore decide the case before us and leave broader issues for 
another day. 
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“common-sense realization” that if every “employment deci­
sion became a constitutional matter,” the Government could 
not function. See Connick v. Myers, 461 U. S. 138, 143 
(1983); see also Bishop v. Wood, 426 U. S. 341, 350 (1976) 
(“The Due Process Clause . . . is not a guarantee against 
incorrect or ill-advised personnel decisions”). 

An assessment of the constitutionality of the challenged 
portions of SF–85 and Form 42 must account for this distinc­
tion. The questions challenged by respondents are part of 
a standard employment background check of the sort used 
by millions of private employers. See Brief for Consumer 
Data Industry Association et al. as Amici Curiae 2 (herein­
after CDIA Brief) (“[M]ore than 88% of U. S. companies . . . 
perform background checks on their employees”). The Gov­
ernment itself has been conducting employment investiga­
tions since the earliest days of the Republic. L. White, The 
Federalists: A Study in Administrative History 262–263 
(1948); see OPM, Biography of An Ideal: History of the Fed­
eral Civil Service 8 (2002) (noting that President Washington 
“set a high standard” for federal office and finalized appoint­
ments only after “investigating [candidates’] capabilities and 
reputations”). Since 1871, the President has enjoyed statu­
tory authority to “ascertain the fitness of applicants” for the 
civil service “as to age, health, character, knowledge and 
ability for the employment sought,” Act of Mar. 3, 1871, Rev. 
Stat. § 1753, as amended, 5 U. S. C. § 3301(2), and that Act 
appears to have been regarded as a codification of estab­
lished practice.11 Standard background investigations simi­
lar to those at issue here became mandatory for all candi­

11 The debate on the 1871 Act in the House of Representatives contained 
this exchange on Presidential authority to conduct background checks: 

“Mr. Peters: Has he not that power [to conduct the proposed investiga­
tions of candidates for the civil service] now? 

“Mr. Dawes: He has all that power. If you will go up to the War De­
partment or the Department of the Interior you will see pretty much all 
of this nailed up on the doors, in the form of rules and regulations.” 
Cong. Globe, 41st Cong., 3d Sess., 1935 (1871). 
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dates for the federal civil service in 1953. Exec. Order 
No. 10450, 3 CFR 936. And the particular investigations 
challenged in this case arose from a decision to extend that 
requirement to federal contract employees requiring long­
term access to federal facilities. See HSPD–12, at 1765, 
App. 127; FIPS PUB 201–1, at iii–vi, 1–8, App. 131–150. 

As this long history suggests, the Government has an in­
terest in conducting basic employment background checks. 
Reasonable investigations of applicants and employees aid 
the Government in ensuring the security of its facilities and 
in employing a competent, reliable work force. See Eng­
quist, supra, at 598–599. Courts must keep those interests 
in mind when asked to go line by line through the Govern­
ment’s employment forms and to scrutinize the choice and 
wording of the questions they contain. 

Respondents argue that, because they are contract em­
ployees and not civil servants, the Government’s broad au­
thority in managing its affairs should apply with diminished 
force. But the Government’s interest as “proprietor” in 
managing its operations, Cafeteria & Restaurant Workers, 
supra, at 896, does not turn on such formalities. See Board 
of Comm’rs, Wabaunsee Cty. v. Umbehr, 518 U. S. 668, 678, 
679 (1996) (formal distinctions such as whether a “service 
provider” has a “contract of employment or a contract for 
services” with the government is a “very poor proxy” for 
constitutional interests at stake). The fact that respond­
ents’ direct employment relationship is with Cal Tech— 
which operates JPL under a Government contract—says 
very little about the interests at stake in this case. The 
record shows that, as a “practical matter,” there are no “[r]el­
evant distinctions” between the duties performed by NASA’s 
civil-service work force and its contractor work force. App. 
221. The two classes of employees perform “functionally 
equivalent duties,” and the extent of employees’ “access to 
NASA . . . facilities” turns not on formal status but on the 
nature of “the jobs they perform.” Ibid. 
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At JPL, in particular, the work that contract employees 
perform is critical to NASA’s mission. Respondents in this 
case include the “lead trouble-shooter for . . . th[e] $568 [mil­
lion]” Kepler space observatory, 7 Record 396; the leader of 
the program that “tests . . . all  new  technology that NASA 
will use in space,” App. 60; and one of the lead “trajectory 
designers for . . . the Galileo Project and the Apollo Moon 
landings,” id., at 62. This is important work, and all of it is 
funded with a multibillion-dollar investment from the Ameri­
can taxpayer. See NASA, JPL Annual Report 09, p. 35 
(2010), online at http://www.jpl.nasa.gov/annualreport/2009­
report.pdf. The Government has a strong interest in con­
ducting basic background checks into the contract employees 
minding the store at JPL.12 

2 

With these interests in view, we conclude that the chal­
lenged portions of both SF–85 and Form 42 consist of reason­
able, employment-related inquiries that further the Govern­
ment’s interests in managing its internal operations. See 
Engquist, 553 U. S., at 598–599; Whalen, 429 U. S., at 597– 

12 In their brief, respondents also rely on the fact that many of them 
have been working at JPL for years and that Cal Tech previously vetted 
them through standard “employment reference checks.” Brief for Re­
spondents 52–53. The record indicates that this may be wrong as a fac­
tual matter. E. g., 7 Record 391 (“I have not been required to undergo 
any type of background investigation to maintain my position with JPL”); 
id., at 397 (“I have never been required to undergo any type of background 
investigation to maintain my position with JPL other than . . . [one] 
which required that I provide only my name, social security number and 
current address” to facilitate a “check for outstanding warrants, arrests 
or convictions”); id., at 356, 367, 386–387 (similar). Even if it were cor­
rect, the fact that Cal Tech once conducted a background check on re­
spondents does not diminish the Government’s interests in conducting its 
own standard background check to satisfy itself that contract employees 
should be granted continued access to the Government’s facility. In any 
event, counsel abandoned this position at oral argument. Tr. of Oral 
Arg. 38. 
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598. As to SF–85, the only part of the form challenged here 
is its request for information about “any treatment or coun­
seling received” for illegal-drug use within the previous 
year. The “treatment or counseling” question, however, 
must be considered in context. App. 94. It is a followup to 
SF–85’s inquiry into whether the employee has “used, pos­
sessed, supplied, or manufactured illegal drugs” during the 
past year. Ibid. The Government has good reason to ask 
employees about their recent illegal-drug use. Like any em­
ployer, the Government is entitled to have its projects 
staffed by reliable, law-abiding persons who will “ ‘efficiently 
and effectively’ ” discharge their duties. See Engquist, 
supra, at 598–599. Questions about illegal-drug use are a 
useful way of figuring out which persons have these charac­
teristics. See, e. g., Breen & Matusitz, An Updated Exami­
nation of the Effects of Illegal Drug Use in the Workplace, 
19 J. Human Behavior in the Social Environment 434 
(2009) (illicit drug use negatively correlated with workplace 
productivity). 

In context, the followup question on “treatment or coun­
seling” for recent illegal-drug use is also a reasonable, 
employment-related inquiry. The Government, recognizing 
that illegal-drug use is both a criminal and a medical issue, 
seeks to separate out those illegal-drug users who are taking 
steps to address and overcome their problems. The Gov­
ernment thus uses responses to the “treatment or counsel­
ing” question as a mitigating factor in determining whether 
to grant contract employees long-term access to federal 
facilities.13 

13 Asking about treatment or counseling could also help the Government 
identify chronic drug abusers for whom, “despite counseling and rehabili­
tation programs, there is little chance for effective rehabilitation.” 38 
Fed. Reg. 33315 (1973). At oral argument, however, the Acting Solicitor 
General explained that NASA views treatment or counseling solely as a 
“mitigat[ing]” factor that ameliorates concerns about recent illegal-drug 
use. Tr. of Oral Arg. 19. 
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This is a reasonable, and indeed a humane, approach, and 
respondents do not dispute the legitimacy of the Govern­
ment’s decision to use drug treatment as a mitigating factor 
in its contractor credentialing decisions. Respondents’ ar­
gument is that, if drug treatment is only used to mitigate, 
then the Government should change the mandatory phrasing 
of SF–85—“Include [in your answer] any treatment or coun­
seling received”—so as to make a response optional. App. 
94. As it stands, the mandatory “treatment or counseling” 
question is unconstitutional, in respondents’ view, because it 
is “more intrusive than necessary to satisfy the government’s 
objective.” Brief for Respondents 26; 530 F. 3d, at 879 
(holding that “treatment or counseling” question should be 
enjoined because the form “appears to compel disclosure”). 

We reject the argument that the Government, when it re­
quests job-related personal information in an employment 
background check, has a constitutional burden to demon­
strate that its questions are “necessary” or the least restric­
tive means of furthering its interests. So exacting a stand­
ard runs directly contrary to Whalen. The patients in 
Whalen, much like respondents here, argued that New 
York’s statute was unconstitutional because the State could 
not “demonstrate the necessity” of its program. 429 U. S., 
at 596. The Court quickly rejected that argument, conclud­
ing that New York’s collection of patients’ prescription infor­
mation could “not be held unconstitutional simply because” 
a court viewed it as “unnecessary, in whole or in part.” Id., 
at 596–597. 

That analysis applies with even greater force where the 
Government acts, not as a regulator, but as the manager of 
its internal affairs. See Engquist, supra, at 598–599. SF– 
85’s “treatment or counseling” question reasonably seeks to 
identify a subset of acknowledged drug users who are at­
tempting to overcome their problems. The Government’s 
considered position is that phrasing the question in more 
permissive terms would result in a lower response rate, and 
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the question’s effectiveness in identifying illegal-drug users 
who are suitable for employment would be “materially re­
duced.” Reply Brief for Petitioners 19. That is a reason­
able position, falling within the “ ‘wide latitude’ ” granted the 
Government in its dealings with employees. See Engquist, 
553 U. S., at 600. 

3 

The Court of Appeals also held that the broad, “open­
ended questions” on Form 42 likely violate respondents’ 
informational-privacy rights. Form 42 asks applicants’ des­
ignated references and landlords for “information” bearing 
on “suitability for government employment or a security 
clearance.” App. 97. In a series of questions, the Govern­
ment asks if the reference has any “adverse information” 
about the applicant’s “honesty or trustworthiness,” “viola­
tions of the law,” “financial integrity,” “abuse of alcohol and/ 
or drugs,” “mental or emotional stability,” “general behavior 
or conduct,” or “other matters.” Ibid. 

These open-ended inquiries, like the drug-treatment ques­
tion on SF–85, are reasonably aimed at identifying capable 
employees who will faithfully conduct the Government’s 
business. See Engquist, supra, at 598–599. Asking an ap­
plicant’s designated references broad, open-ended questions 
about job suitability is an appropriate tool for separating 
strong candidates from weak ones. It would be a truly 
daunting task to catalog all the reasons why a person might 
not be suitable for a particular job, and references do not 
have all day to answer a laundry list of specific questions. 
See CDIA Brief 6–7 (references “typically have limited time 
to answer questions from potential employers,” and “open­
ended questions” yield more relevant information than 
narrow inquiries). Form 42, by contrast, takes just five 
minutes to complete. 75 Fed. Reg. 5359. 

The reasonableness of such open-ended questions is illus­
trated by their pervasiveness in the public and private sec­
tors. Form 42 alone is sent out by the Government over 1.8 
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million times annually. Ibid. In addition, the use of open-
ended questions in employment background checks appears 
to be equally commonplace in the private sector. See, e. g., 
S. Bock et al., Mandated Benefits 2008 Compliance Guide, 
Exh. 20.1, A Sample Policy on Reference Checks on Job Ap­
plicants (“Following are the guidelines for conducting a tele­
phone reference check: . . . Ask open-ended questions, then 
wait for the respondent to answer”); M. Zweig, Human Re­
sources Management 87 (1991) (“Also ask, ‘Is there anything 
else I need to know about [candidate’s name]?’ This kind of 
open-ended question may turn up all kinds of information 
you wouldn’t have gotten any other way”). The use of simi­
lar open-ended questions by the Government is reasonable 
and furthers its interests in managing its operations. 

B 
1 

Not only are SF–85 and Form 42 reasonable in light of 
the Government interests at stake, they are also subject 
to substantial protections against disclosure to the public. 
Both Whalen and Nixon recognized that government “accu­
mulation” of “personal information” for “public purposes” 
may pose a threat to privacy. Whalen, supra, at 605; see 
Nixon, 433 U. S., at 457–458, 462. But both decisions also 
stated that a “statutory or regulatory duty to avoid unwar­
ranted disclosures” generally allays these privacy concerns. 
Whalen, supra, at 605; Nixon, supra, at 458–459. The 
Court in Whalen, relying on New York’s “security provi­
sions” prohibiting public disclosure, turned aside a challenge 
to the collection of patients’ prescription information. 429 
U. S., at 594, and n. 12, 600–601, 605. In Nixon, the Court 
rejected what it regarded as an even “weaker” claim by the 
former President because the Presidential Recordings and 
Materials Preservation Act “[n]ot only . . . mandate[d] regu­
lations” against “undue dissemination,” but also required im­
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mediate return of any “purely private” materials flagged by 
the Government’s archivists. 433 U. S., at 458–459. 

Respondents in this case, like the patients in Whalen and 
former President Nixon, attack only the Government’s col­
lection of information on SF–85 and Form 42. And here, no 
less than in Whalen and Nixon, the information collected 
is shielded by statute from “unwarranted disclosur[e].” See 
Whalen, supra, at 605. The Privacy Act, which covers all 
information collected during the background-check process, 
allows the Government to maintain records “about an indi­
vidual” only to the extent the records are “relevant and 
necessary to accomplish” a purpose authorized by law. 5 
U. S. C. § 552a(e)(1). The Act requires written consent be­
fore the Government may disclose records pertaining to any 
individual. § 552a(b). And the Act imposes criminal liabil­
ity for willful violations of its nondisclosure obligations. 
§ 552a(i)(1). These requirements, as we have noted, give 
“forceful recognition” to a Government employee’s interest 
in maintaining the “confidentiality of sensitive information 
. . . in his personnel files.” Detroit Edison Co. v. NLRB, 
440 U. S. 301, 318, n. 16 (1979). Like the protections against 
disclosure in Whalen and Nixon, they “evidence a proper 
concern” for individual privacy. Whalen, supra, at 605; 
Nixon, supra, at 458–459. 

2 

Notwithstanding these safeguards, respondents argue that 
statutory exceptions to the Privacy Act’s disclosure bar, see 
§§ 552a(b)(1)–(12), leave its protections too porous to supply 
a meaningful check against “unwarranted disclosures,” 
lxWhalen, supra, at 605. Respondents point in particular 
to what they describe as a “broad” exception for “routine 
use[s],” defined as uses that are “compatible with the purpose 
for which the record was collected.” §§ 552a(b)(3), (a)(7). 

Respondents’ reliance on these exceptions rests on an in­
correct reading of both our precedents and the terms of the 
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Privacy Act. As to our cases, the Court in Whalen and 
Nixon referred approvingly to statutory or regulatory pro­
tections against “unwarranted disclosures” and “undue dis­
semination” of personal information collected by the Gov­
ernment. Whalen, supra, at 605; Nixon, supra, at 458. 
Neither case suggested that an ironclad disclosure bar is 
needed to satisfy privacy interests that may be “root[ed] in 
the Constitution.” Whalen, supra, at 605. In Whalen, the 
New York statute prohibiting “[p]ublic disclosure of the iden­
tity of patients” was itself subject to several exceptions. 
429 U. S., at 594–595, and n. 12. In Nixon, the protections 
against “undue dissemination” mentioned in the opinion 
were not even before the Court, but were to be included in 
forthcoming regulations “mandate[d]” by the challenged Act. 
433 U. S., at 458; see id., at 437–439 (explaining that the 
Court was limiting its review to the Act’s “facial validity” 
and was not considering the Administrator’s forthcoming 
regulations). Thus, the mere fact that the Privacy Act’s 
nondisclosure requirement is subject to exceptions does not 
show that the statute provides insufficient protection against 
public disclosure. 

Nor does the substance of the “routine use” exception re­
lied on by respondents create any undue risk of public dis­
semination. None of the authorized “routine use[s]” of re­
spondents’ background-check information allows for release 
to the public. 71 Fed. Reg. 45859–45860, 45862 (2006); 60 
Fed. Reg. 63084 (1995), as amended, 75 Fed. Reg. 28307 
(2010). Rather, the established “routine use[s]” consist of 
limited, reasonable steps designed to complete the 
background-check process in an efficient and orderly manner. 
See Whalen, supra, at 602 (approving disclosures to author­
ized New York Department of Health employees that were 
not “meaningfully distinguishable” from routine disclosures 
“associated with many facets of health care”). One routine 
use, for example, involves a limited disclosure to persons fill­

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



158 NASA v. NELSON 

Opinion of the Court 

ing out Form 42 so that designated references can “identify 
the individual” at issue and can understand the “nature and 
purpose of the investigation.” App. 89. Authorized JPL 
employees also review each completed SF–85 to verify that 
all requested information has been provided. Id., at 211. 
These designated JPL employees may not “disclose any in­
formation contained in the form to anyone else,” ibid., and 
Cal Tech is not given access to adverse information uncov­
ered during the Government’s background check, id., at 207– 
208. The “remote possibility” of public disclosure created 
by these narrow “routine use[s]” does not undermine the Pri­
vacy Act’s substantial protections. See Whalen, 429 U. S., 
at 601–602 (“remote possibility” that statutory security pro­
visions will “provide inadequate protection against unwar­
ranted disclosures” not a sufficient basis for striking down 
statute). 

Citing past violations of the Privacy Act,14 respondents 
note that it is possible that their personal information could 
be disclosed as a result of a similar breach. But data 
breaches are a possibility any time the Government stores 
information. As the Court recognized in Whalen, the mere 
possibility that security measures will fail provides no 
“proper ground” for a broad-based attack on government 
information-collection practices. Ibid. Respondents also 
cite a portion of SF–85 that warns of possible disclosure 
“[t]o the news media or the general public.” App. 89. By 
its terms, this exception allows public disclosure only where 
release is “in the public interest” and would not result 
in “an unwarranted invasion of personal privacy.” Ibid. 
Respondents have not cited any example of such a disclo­
sure, nor have they identified any plausible scenario in which 

14 E. g., GAO, Personal Information: Data Breaches Are Frequent, but 
Evidence of Resulting Identity Theft Is Limited; However, the Full Ex­
tent Is Unknown 5, 20 (GAO 07–737, 2007) (over 3-year period, 788 data 
breaches occurred at 17 federal agencies). 
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their information might be unduly disclosed under this 
exception.15 

In light of the protection provided by the Privacy Act’s 
nondisclosure requirement, and because the challenged por­
tions of the forms consist of reasonable inquiries in an em­
ployment background check, we conclude that the Govern­
ment’s inquiries do not violate a constitutional right to 
informational privacy. Whalen, supra, at 605. 

* * * 

For these reasons, the judgment of the Court of Appeals 
is reversed, and the case is remanded for further proceedings 
consistent with this opinion. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci­
sion of this case. 

Justice Scalia, with whom Justice Thomas joins, con­
curring in the judgment. 

I agree with the Court, of course, that background checks 
of employees of Government contractors do not offend the 
Constitution. But rather than reach this conclusion on the 
basis of the never-explained assumption that the Constitu­
tion requires courts to “balance” the Government’s interests 
in data collection against its contractor employees’ interest 
in privacy, I reach it on simpler grounds. Like many other 
desirable things not included in the Constitution, “informa­
tional privacy” seems like a good idea—wherefore the People 

15 Respondents further contend that the Privacy Act’s ability to deter 
unauthorized release of private information is significantly hampered by 
the fact that the statute provides only “an ex post money-damages action,” 
not injunctive relief. Brief for Respondents 44 (citing Doe v. Chao, 540 
U. S. 614, 635 (2004) (Ginsburg, J., dissenting)). Nothing in Whalen or 
Nixon suggests that any private right of action—for money damages or 
injunctive relief—is needed in order to provide sufficient protection 
against public disclosure. 
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have enacted laws at the federal level and in the States re­
stricting government collection and use of information. But 
it is up to the People to enact those laws, to shape them, and, 
when they think it appropriate, to repeal them. A federal 
constitutional right to “informational privacy” does not exist. 

Before addressing the constitutional issues, however, 
I must observe a remarkable and telling fact about this case, 
unique in my tenure on this Court: Respondents’ brief, in 
arguing that the Federal Government violated the Constitu­
tion, does not once identify which provision of the Constitu­
tion that might be. The “Table of Authorities” contains cita­
tions of cases from federal and state courts, federal and state 
statutes, Rules of Evidence from four States, two Executive 
Orders, a House Report, and even more exotic sources of law, 
such as two reports of the Government Accountability Office 
and an Equal Employment Opportunity Commission docu­
ment concerning “Enforcement Guidance.” And yet it con­
tains not a single citation of the sole document we are called 
upon to construe: the Constitution of the United States. 
The body of the brief includes a single, fleeting reference to 
the Due Process Clause, buried in a citation of the assuredly 
inapposite Lawrence v. Texas, 539 U. S. 558 (2003), Brief for 
Respondents 42; but no further attempt is made to argue 
that NASA’s actions deprived respondents of liberty without 
due process of law. And this legal strategy was not limited 
to respondents’ filing in this Court; in the Ninth Circuit re­
spondents asserted in a footnote that “courts have grounded 
the right to informational privacy in various provisions of 
the Constitution,” Brief for Appellants in No. 07–56424, p. 25, 
n. 18, but declined to identify which ones applied here. 

To tell the truth, I found this approach refreshingly hon­
est. One who asks us to invent a constitutional right out of 
whole cloth should spare himself and us the pretense of tying 
it to some words of the Constitution. Regrettably, this Lin­
colnesque honesty evaporated at oral argument, when coun­
sel asserted, apparently for the first time in this litigation, 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



161 Cite as: 562 U. S. 134 (2011) 

Scalia, J., concurring in judgment 

that the right to informational privacy emerged from the 
Due Process Clause of the Fifth Amendment. Tr. of Oral 
Arg. 28–29. That counsel invoked the infinitely plastic con­
cept of “substantive” due process does not make this consti­
tutional theory any less invented. 

This case is easily resolved on the simple ground that the 
Due Process Clause does not “guarante[e] certain (unspeci­
fied) liberties”; rather, it “merely guarantees certain proce­
dures as a prerequisite to deprivation of liberty.” Albright 
v. Oliver, 510 U. S. 266, 275 (1994) (Scalia, J., concurring). 
Respondents make no claim that the Government has de­
prived them of liberty without the requisite procedures, and 
their due process claim therefore must fail. Even under the 
formula we have adopted for identifying liberties entitled to 
protection under the faux “substantive” component of the 
Due Process Clause—that “the Due Process Clause specially 
protects those fundamental rights and liberties which are, 
objectively, deeply rooted in this Nation’s history and tradi­
tion,” Washington v. Glucksberg, 521 U. S. 702, 720–721 
(1997) (internal quotation marks omitted)—respondents’ 
claim would fail. Respondents do not even attempt to argue 
that the claim at issue in this case passes that test, perhaps 
recognizing the farcical nature of a contention that a right 
deeply rooted in our history and tradition bars the Govern­
ment from ensuring that the Hubble Telescope is not used 
by recovering drug addicts. 

The absurdity of respondents’ position in this case should 
not, however, obscure the broader point: Our due process 
precedents, even our “substantive due process” precedents, 
do not support any right to informational privacy. First, 
we have held that a government act of defamation does not 
deprive a person “of any ‘liberty’ protected by the proce­
dural guarantees of the Fourteenth Amendment.” Paul v. 
Davis, 424 U. S. 693, 709 (1976). We reasoned that stigma, 
standing alone, does not “significantly alte[r]” a person’s legal 
status so as to “justif[y] the invocation of procedural safe­
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guards.” Id., at 708–709. If outright defamation does not 
qualify, it is unimaginable that the mere disclosure of private 
information does. 

Second, respondents challenge the Government’s collec­
tion of their private information. But the Government’s col­
lection of private information is regulated by the Fourth 
Amendment, and “[w]here a particular Amendment provides 
an explicit textual source of constitutional protection against 
a particular sort of government behavior, that Amendment, 
not the more generalized notion of substantive due process, 
must be the guide for analyzing these claims.” County of 
Sacramento v. Lewis, 523 U. S. 833, 842 (1998) (internal quo­
tation marks omitted; alteration in original). Here, the 
Ninth Circuit rejected respondents’ Fourth Amendment ar­
gument, correctly holding that the Form 42 inquiries to third 
parties were not Fourth Amendment “searches” under 
United States v. Miller, 425 U. S. 435 (1976), and that the 
Fourth Amendment does not prohibit the Government from 
asking questions about private information. 530 F. 3d 865, 
876–877 (2008). That should have been the end of the mat­
ter. Courts should not use the Due Process Clause as putty 
to fill up gaps they deem unsightly in the protections pro­
vided by other constitutional provisions. 

In sum, I would simply hold that there is no constitutional 
right to “informational privacy.” Besides being consistent 
with constitutional text and tradition, this view has the at­
tractive benefit of resolving this case without resort to the 
Court’s exegesis on the Government’s legitimate interest in 
identifying contractor drug abusers and the comfortingly 
narrow scope of NASA’s “routine use” regulations. I shall 
not fill the U. S. Reports with further explanation of the inco­
herence of the Court’s “substantive due process” doctrine in 
its many manifestations, since the Court does not play the 
substantive due process card. Instead, it states that it will 
“assume, without deciding” that there exists a right to infor­
mational privacy, ante, at 138. 
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The Court’s sole justification for its decision to “assume, 
without deciding” is that the Court made the same mistake 
before—in two 33-year-old cases, Whalen v. Roe, 429 U. S. 
589 (1977), and Nixon v. Administrator of General Services, 
433 U. S. 425 (1977).* Ante, at 147. But stare decisis is sim­
ply irrelevant when the pertinent precedent assumed, with­
out deciding, the existence of a constitutional right. “Stare 
decisis reflects a policy judgment that in most matters it is 
more important that the applicable rule of law be settled 
than that it be settled right.” State Oil Co. v. Khan, 522 
U. S. 3, 20 (1997) (internal quotation marks omitted). “It is 
the preferred course because it promotes the evenhanded, 
predictable, and consistent development of legal principles.” 
Ibid. (internal quotation marks omitted). Here, however, 
there is no applicable rule of law that is settled. To the 
contrary, Whalen and Nixon created an uncertainty that the 
text of the Constitution did not contain and that today’s opin­
ion perpetuates. 

*Contrary to the Court’s protestation, ante, at 147–148, n. 10, the Court’s 
failure to address whether there is a right to informational privacy cannot 
be blamed upon the Government’s concession that such a right exists, and 
indeed the Government’s startling assertion that Whalen and Nixon 
(which decided nothing on the constitutional point, and have not been so 
much as cited in our later opinions) were “seminal”—seminal!—decisions. 
Reply Brief for Petitioners 22. We are not bound by a litigant’s conces­
sion on an issue of law. See, e. g., Grove City College v. Bell, 465 U. S. 
555, 562, n. 10 (1984). And it should not be thought that the concession 
by the United States is an entirely self-denying act. To be sure, it sub­
jects the Executive Branch to constitutional limitations on the collection 
and use of information; but the Privacy Act of 1974, 5 U. S. C. § 552a (2006 
ed. and Supp. IV), already contains extensive limitations not likely to 
be surpassed by constitutional improvisation. And because Congress’s 
power under § 5 of the Fourteenth Amendment extends to the full scope 
of the Due Process Clause, see City of Boerne v. Flores, 521 U. S. 507 
(1997), the United States has an incentive to give that Clause a broad 
reading, thus expanding the scope of federal legislation that it justifies. 
Federal laws preventing state disregard of “informational privacy” may 
be a twinkle in the Solicitor General’s eye. 
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A further reason Whalen and Nixon are not entitled to 
stare decisis effect is that neither opinion supplied any coher­
ent reason why a constitutional right to informational pri­
vacy might exist. As supporting authority, Whalen cited 
Stanley v. Georgia, 394 U. S. 557 (1969), a First Amendment 
case protecting private possession of obscenity; the de­
servedly infamous dictum in Griswold v. Connecticut, 381 
U. S. 479, 483 (1965), concerning the “penumbra” of the First 
Amendment; and three concurring or dissenting opinions, 
none of which remotely intimated that there might be such 
a thing as a substantive due process right to informational 
privacy. 429 U. S., at 599, n. 25. Nixon provided even less 
support. After citing the observation in Whalen that “[o]ne 
element of privacy has been characterized as the individual 
interest in avoiding disclosure of personal matters,” Nixon, 
supra, at 457 (quoting Whalen, supra, at 599; internal quota­
tion marks omitted), it proceeded to conduct a straight­
forward Fourth Amendment analysis. It “assume[d]” that 
there was a “legitimate expectation of privacy” in the mate­
rials, and rejected the appellant’s argument that the statute 
at issue was “precisely the kind of abuse that the Fourth 
Amendment was intended to prevent.” Nixon, supra, at 
457–458, 460. It is unfathomable why these cases’ passing, 
barely explained reference to a right separate from the 
Fourth Amendment—an unenumerated right that they held 
to be not applicable—should be afforded stare decisis weight. 

At this point the reader may be wondering: “What, after 
all, is the harm in being ‘minimalist’ and simply refusing to 
say that violation of a constitutional right of informational 
privacy can never exist? The outcome in this case is the 
same, so long as the Court holds that any such hypothetical 
right was not violated.” Well, there is harm. The Court’s 
never-say-never disposition does damage for several reasons. 

1. It is in an important sense not actually minimalist. By 
substituting for one real constitutional question (whether 
there exists a constitutional right to informational privacy) 
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a different constitutional question (whether NASA’s back­
ground checks would contravene a right to informational pri­
vacy if such a right existed), the Court gets to pontificate 
upon a matter that is none of its business: the appropriate 
balance between security and privacy. If I am correct that 
there exists no right to informational privacy, all that discus­
sion is an exercise in judicial maximalism. Better simply 
to state and apply the law forthrightly than to hold our view 
of the law in pectore, so that we can inquire into matters 
beyond our charter, and probably beyond our ken. 

If, on the other hand, the Court believes that there is a 
constitutional right to informational privacy, then I fail to 
see the minimalist virtues in delivering a lengthy opinion 
analyzing that right while coyly noting that the right is “as­
sumed” rather than “decided.” Thirty-three years have 
passed since the Court first suggested that the right may, or 
may not, exist. It is past time for the Court to abandon this 
Alfred Hitchcock line of our jurisprudence. 

2. It harms our image, if not our self-respect, because it 
makes no sense. The Court decides that the Government 
did not violate the right to informational privacy without 
deciding whether there is a right to informational privacy, 
and without even describing what hypothetical standard 
should be used to assess whether the hypothetical right has 
been violated. As I explained last Term in objecting to an­
other of the Court’s never-say-never dispositions: 

“[The Court] cannot decide that [respondents’] claim 
fails without first deciding what a valid claim would con­
sist of. . . . [A]greeing to or crafting a hypothetical stand­
ard for a hypothetical constitutional right is sufficiently 
unappealing . . . that [the Court] might as well acknowl­
edge the right as well. Or [it] could avoid the need to 
agree with or craft a hypothetical standard by denying 
the right. But embracing a standard while being coy 
about the right is, well, odd; and deciding this case while 
addressing neither the standard nor the right is quite 
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impossible.” Stop the Beach Renourishment, Inc. v. 
Florida Dept. of Environmental Protection, 560 U. S. 
702, 717–718 (2010) (plurality opinion) ( joined by 
Alito, J.). 

Whatever the virtues of judicial minimalism, it cannot justify 
judicial incoherence. 

The Court defends its approach by observing that “we 
have only the ‘scarce and open-ended’ ” guideposts of sub­
stantive due process to show us the way.” Ante, at 147, n. 10. 
I would have thought that this doctrinal obscurity should 
lead us to provide more clarity for lower courts; surely one 
vague opinion should not provide an excuse for another. 

The Court observes that I have joined other opinions that 
have assumed the existence of constitutional rights. Ibid. 
It is of course acceptable to reserve difficult constitutional 
questions, so long as answering those questions is unneces­
sary to coherent resolution of the issue presented in the case. 
So in Cruzan v. Director, Mo. Dept. of Health, 497 U. S. 261, 
279–280 (1990), we declined to decide whether a competent 
person had a constitutional right to refuse lifesaving hydra­
tion, because—under a constitutional standard we laid out in 
detail—such a right did not exist for an incompetent person. 
In Herrera v. Collins, 506 U. S. 390, 417–418 (1993), we de­
clined to decide whether it would be unconstitutional to exe­
cute an innocent person, because Herrera had not shown that 
he was innocent. In New York State Club Assn., Inc. v. City 
of New York, 487 U. S. 1, 10–15 (1988), we declined to decide 
whether there was a constitutional right of private associa­
tion for certain clubs, because the plaintiff had brought a 
facial challenge, which would fail if the statute was valid in 
many of its applications, making it unnecessary to decide 
whether an as-applied challenge as to some clubs could suc­
ceed. Here, however, the Court actually applies a constitu­
tional informational privacy standard without giving a clue 
as to the rule of law it is applying. 
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3. It provides no guidance whatsoever for lower courts. 
Consider the sheer multiplicity of unweighted, relevant fac­
tors alluded to in today’s opinion: 

•	 It is relevant that the Government is acting “in its capac­
ity ‘as proprietor’ and manager of its ‘internal opera­
tion.’ ” Ante, at 148. Of course, given that we are told 
neither what the appropriate standard should be when 
the Government is acting as regulator nor what the ap­
propriate standard should be when it is acting as propri­
etor, it is not clear what effect this fact has on the analy­
sis; but at least we know that it is something. 

•	 History and tradition have some role to play, ante, at 
149–150, but how much is uncertain. The Court points 
out that the Federal Government has been conducting 
investigations of candidates for employment since the 
earliest days; but on the other hand it acknowledges that 
extension of those investigations to employees of con­
tractors is of very recent vintage. 

•	 The contract employees are doing important work. 
They are not mere janitors and maintenance men; they 
are working on a $568 million observatory. Ante, at 151. 
Can it possibly be that the outcome of today’s case would 
be different for background checks of lower-level employ­
ees? In the spirit of minimalism we are never told. 

•	 Questions about drug treatment are (hypothetically) con­
stitutional because they are “reasonable,” “useful,” and 
“humane.” Ante, at 151–153. And questions to third 
parties are constitutional because they are “appropriate” 
and “pervasiv[e].” Ante, at 154–155. Any or all of 
these adjectives may be the hypothetical standard by 
which violation of the hypothetical constitutional right to 
“informational privacy” is evaluated. Ante, at 159. 

•	 The Court notes that a “ ‘statutory or regulatory duty 
to avoid unwarranted disclosures’ generally allays these 
privacy concerns,” ante, at 155 (emphasis added), but it 
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gives no indication of what the exceptions to this general 
rule might be. It then discusses the provisions of the 
Privacy Act in detail, placing considerable emphasis on 
the limitations imposed by NASA’s routine-use regu­
lations. Ante, at 156–159. From the length of the dis­
cussion, I would bet that the Privacy Act is necessary 
to today’s holding, but how much of it is necessary is 
a mystery. 

4. It will dramatically increase the number of lawsuits 
claiming violations of the right to informational privacy. 
Rare will be the claim that is supported by none of the fac­
tors deemed relevant in today’s opinion. Moreover, the 
utter silliness of respondents’ position in this case leaves 
plenty of room for the possible success of future claims that 
are meritless, but slightly less absurd. Respondents claim 
that even though they are Government contractor employ­
ees, and even though they are working with highly expensive 
scientific equipment, and even though the Government is 
seeking only information about drug treatment and informa­
tion from third parties that is standard in background 
checks, and even though the Government is liable for dam­
ages if that information is ever revealed, and even though 
NASA’s Privacy Act regulations are very protective of pri­
vate information, NASA’s background checks are unconstitu­
tional. Ridiculous. In carefully citing all of these factors 
as the basis for its decision, the Court makes the distinguish­
ing of this case simple as pie. 

In future cases filed under 42 U. S. C. § 1983 in those cir­
cuits that recognize (rather than merely hypothesize) a con­
stitutional right to “informational privacy,” lawyers will 
always (and I mean always) find some way around today’s 
opinion: perhaps the plaintiff will be a receptionist or a jani­
tor, or the protections against disclosure will be less robust. 
And oh yes, the fact that a losing defendant will be liable not 
only for damages but also for attorney’s fees under § 1988 
will greatly encourage lawyers to sue, and defendants—for 
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whom no safe harbor can be found in the many words of 
today’s opinion—to settle. These plaintiffs’ claims have 
failed today, but the Court makes a generous gift to the 
plaintiffs’ bar. 

* * * 

Because I deem it the “duty of the judicial department to 
say what the law is,” Marbury v. Madison, 1 Cranch 137, 
177 (1803), I concur only in the judgment. 

Justice Thomas, concurring in the judgment. 
I agree with Justice Scalia that the Constitution does 

not protect a right to informational privacy. Ante, at 160 
(opinion concurring in judgment). No provision in the Con­
stitution mentions such a right. Cf. Lawrence v. Texas, 539 
U. S. 558, 605–606 (2003) (Thomas, J., dissenting) (“I can find 
neither in the Bill of Rights nor any other part of the Con­
stitution a general right of privacy . . .  ” (internal quota­
tion marks and brackets omitted)). And the notion that the 
Due Process Clause of the Fifth Amendment is a wellspring 
of unenumerated rights against the Federal Government 
“strains credulity for even the most casual user of words.” 
McDonald v. Chicago, 561 U. S. 742, 811 (2010) (Thomas, J., 
concurring in part and concurring in judgment). 
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THOMPSON v. NORTH AMERICAN STAINLESS, LP 

certiorari to the united states court of appeals for 
the sixth circuit 

No. 09–291. Argued December 7, 2010—Decided January 24, 2011 

After petitioner Thompson’s fiance, Miriam Regalado, filed a sex discrimi­
nation charge with the Equal Employment Opportunity Commission 
against their employer, respondent North American Stainless (NAS), 
NAS fired Thompson. He filed his own charge and a subsequent suit 
under Title VII of the Civil Rights Act, claiming that NAS fired him to 
retaliate against Regalado for filing her charge. The District Court 
granted NAS summary judgment on the ground that third-party retalia­
tion claims were not permitted by Title VII, which prohibits discrimina­
tion against an employee “because he has made a [Title VII] charge,” 
42 U. S. C. § 2000e–3(a), and which permits, inter alia, a “person claim­
ing to be aggrieved . . . by [an] alleged unlawful employment practice” 
to file a civil action, § 2000e–5(f)(1). The en banc Sixth Circuit affirmed, 
reasoning that Thompson was not entitled to sue NAS for retaliation 
because he had not engaged in any activity protected by the statute. 

Held: 
1. If the facts Thompson alleges are true, his firing by NAS consti­

tuted unlawful retaliation. Title VII’s antiretaliation provision must 
be construed to cover a broad range of employer conduct. Burlington 
N.  & S.  F. R.  Co.  v. White, 548 U. S. 53. It prohibits any employer 
action that “ ‘well might have “dissuaded a reasonable worker from mak­
ing or supporting a [discrimination] charge,” ’ ” id., at 68. That test 
must be applied in an objective fashion, to “avoi[d] the uncertainties 
and unfair discrepancies that can plague a judicial effort to determine a 
plaintiff ’s unusual subjective feelings.” Id., at 68–69. A reasonable 
worker obviously might be dissuaded from engaging in protected activ­
ity if she knew that her fiance would be fired. Pp. 173–175. 

2. Title VII grants Thompson a cause of action. Pp. 175–178. 
(a) For Title VII standing purposes, the term “person aggrieved” 

must be construed more narrowly than the outer boundaries of Article 
III. Dictum in Trafficante v. Metropolitan Life Ins. Co., 409 U. S. 205, 
suggesting that Title VII’s aggrievement requirement reaches as far as 
Article III permits, is too expansive and the Court declines to follow it. 
At the other extreme, limiting “person aggrieved” to the person who 
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was the subject of unlawful retaliation is an artificially narrow reading. 
A common usage of the term “person aggrieved” avoids both of these 
extremes. The Administrative Procedure Act, which authorizes suit to 
challenge a federal agency by any “person . . .  adversely affected or 
aggrieved . . . within the meaning of a relevant statute,” 5 U. S. C. § 702, 
establishes a regime under which a plaintiff may not sue unless he “falls 
within the ‘zone of interests’ sought to be protected by the statutory 
provision whose violation forms the legal basis for his complaint,” Lujan 
v. National Wildlife Federation, 497 U. S. 871, 883. Title VII’s term 
“aggrieved” incorporates that test, enabling suit by any plaintiff with an 
interest “ ‘arguably [sought] to be protected’ by the statutes,” National 
Credit Union Admin. v. First Nat. Bank & Trust Co., 522 U. S. 479, 495, 
while excluding plaintiffs who might technically be injured in an Article 
III sense but whose interests are unrelated to Title VII’s statutory pro­
hibitions. Pp. 175–178. 

(b) Applying that test here, Thompson falls within the zone of in­
terests protected by Title VII. He was an employee of NAS, and Title 
VII’s purpose is to protect employees from their employers’ unlawful 
actions. Moreover, accepting the facts as alleged, Thompson is not an 
accidental victim of the retaliation. Hurting him was the unlawful act 
by which NAS punished Regalado. Thus, Thompson is a person ag­
grieved with standing to sue under Title VII. P. 178. 

567 F. 3d 804, reversed and remanded. 

Scalia, J., delivered the opinion of the Court, in which all other Mem­
bers joined, except Kagan, J., who took no part in the consideration or 
decision of the case. Ginsburg, J., filed a concurring opinion, in which 
Breyer, J., joined, post, p. 179. 

Eric Schnapper argued the cause for petitioner. With 
him on the briefs were David O’Brien Suetholz, Lisa S. 
Blatt, and Anthony Franze. 

Acting Principal Deputy Solicitor General Kruger ar­
gued the cause for the United States as amicus curiae in 
support of petitioner. With her on the brief were Acting 
Solicitor General Katyal, Assistant Attorney  General 
Perez, Deputy Assistant Attorney General Bagenstos, Jo­
seph R. Palmore, P. David Lopez, Carolyn L. Wheeler, and 
Gail S. Coleman. 
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Opinion of the Court 

Leigh Gross Latherow argued the cause for respondent. 
With her on the brief were William H. Jones, Jr., Gregory 
L. Monge, and Nathaniel K. Adams.* 

Justice Scalia delivered the opinion of the Court. 

Until 2003, both petitioner Eric Thompson and his fiance, 
Miriam Regalado, were employees of respondent North 
American Stainless (NAS). In February 2003, the Equal 
Employment Opportunity Commission (EEOC) notified NAS 
that Regalado had filed a charge alleging sex discrimination. 
Three weeks later, NAS fired Thompson. 

Thompson then filed a charge with the EEOC. After con­
ciliation efforts proved unsuccessful, he sued NAS in the 
United States District Court for the Eastern District of Ken­
tucky under Title VII of the Civil Rights Act of 1964, 78 
Stat. 253, 42 U. S. C. § 2000e et seq., claiming that NAS had 
fired him in order to retaliate against Regalado for filing her 
charge with the EEOC. The District Court granted sum­
mary judgment to NAS, concluding that Title VII “does not 
permit third party retaliation claims.” 435 F. Supp. 2d 633, 
639 (ED Ky. 2006). After a panel of the Sixth Circuit re­
versed the District Court, the Sixth Circuit granted rehear­
ing en banc and affirmed by a 10-to-6 vote. 567 F. 3d 804 
(2009). The court reasoned that because Thompson did not 
“engag[e] in any statutorily protected activity, either on his 
own behalf or on behalf of Miriam Regalado,” he “is not in­

*Briefs of amici curiae urging reversal were filed for the National Em­
ployment Lawyers Association et al. by Michael L. Foreman, Rebecca M. 
Hamburg, Jeffrey R. White, Daniel B. Kohrman, Linda D. Kilb, Sarah C. 
Crawford, and Claudia Center; and for the National Women’s Law Center 
et al. by Helen Norton, Marcia D. Greenberger, and Dina R. Lassow. 

Briefs of amici curiae urging affirmance were filed for the Chamber of 
Commerce of the United States of America by Patricia A. Millett, Robin 
S. Conrad, and Shane B. Kawka; and for the Equal Employment Advisory 
Council et al. by Rae T. Vann, Quentin Riegel, Karen R. Harned, and 
Elizabeth Milito. 
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cluded in the class of persons for whom Congress created a 
retaliation cause of action.” Id., at 807–808. 

We granted certiorari. 561 U. S. 1041 (2010). 

I 

Title VII provides that “[i]t shall be an unlawful employ­
ment practice for an employer to discriminate against any of 
his employees . . . because he has made a charge” under Title 
VII. 42 U. S. C. § 2000e–3(a). The statute permits “a per­
son claiming to be aggrieved” to file a charge with the EEOC 
alleging that the employer committed an unlawful employ­
ment practice, and, if the EEOC declines to sue the em­
ployer, it permits a civil action to “be brought . . . by the 
person claiming to be aggrieved . . . by the alleged unlawful 
employment practice.” § 2000e–5(b), (f)(1). 

It is undisputed that Regalado’s filing of a charge with 
the EEOC was protected conduct under Title VII. In the 
procedural posture of this case, we are also required to as­
sume that NAS fired Thompson in order to retaliate against 
Regalado for filing a charge of discrimination. This case 
therefore presents two questions: First, did NAS’s firing of 
Thompson constitute unlawful retaliation? And second, if it 
did, does Title VII grant Thompson a cause of action? 

II 

With regard to the first question, we have little difficulty 
concluding that if the facts alleged by Thompson are true, 
then NAS’s firing of Thompson violated Title VII. In Bur­
lington  N.  & S. F. R. Co.  v. White, 548 U. S. 53 (2006), we 
held that Title VII’s antiretaliation provision must be con­
strued to cover a broad range of employer conduct. We 
reached that conclusion by contrasting the text of Title VII’s 
antiretaliation provision with its substantive antidiscrimina­
tion provision. Title VII prohibits discrimination on the 
basis of race, color, religion, sex, and national origin “ ‘with 
respect to . . .  compensation, terms, conditions, or privileges 
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of employment,’ ” and discriminatory practices that would 
“ ‘deprive any individual of employment opportunities or oth­
erwise adversely affect his status as an employee.’ ” Id., at 
62 (quoting 42 U. S. C. § 2000e–2(a); emphasis deleted). In 
contrast, Title VII’s antiretaliation provision prohibits an 
employer from “ ‘discriminat[ing] against any of his employ­
ees’ ” for engaging in protected conduct, without specifying 
the employer acts that are prohibited. 548 U. S., at 62 (quot­
ing § 2000e–3(a); emphasis deleted). Based on this textual 
distinction and our understanding of the antiretaliation pro­
vision’s purpose, we held that “the antiretaliation provision, 
unlike the substantive provision, is not limited to discrimina­
tory actions that affect the terms and conditions of employ­
ment.” Id., at 64. Rather, Title VII’s antiretaliation provi­
sion prohibits any employer action that “well might have 
dissuaded a reasonable worker from making or supporting 
a charge of discrimination.” Id., at 68 (internal quotation 
marks omitted). 

We think it obvious that a reasonable worker might be 
dissuaded from engaging in protected activity if she knew 
that her fiance would be fired. Indeed, NAS does not dis­
pute that Thompson’s firing meets the standard set forth in 
Burlington. Tr. of Oral Arg. 30. NAS raises the concern, 
however, that prohibiting reprisals against third parties will 
lead to difficult line-drawing problems concerning the types 
of relationships entitled to protection. Perhaps retaliating 
against an employee by firing his fiance would dissuade the 
employee from engaging in protected activity, but what 
about firing an employee’s girlfriend, close friend, or trusted 
co-worker? Applying the Burlington standard to third-
party reprisals, NAS argues, will place the employer at risk 
any time it fires any employee who happens to have a con­
nection to a different employee who filed a charge with the 
EEOC. 

Although we acknowledge the force of this point, we do 
not think it justifies a categorical rule that third-party repri­
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sals do not violate Title VII. As explained above, we 
adopted a broad standard in Burlington because Title VII’s 
antiretaliation provision is worded broadly. We think there 
is no textual basis for making an exception to it for third-
party reprisals, and a preference for clear rules cannot 
justify departing from statutory text. 

We must also decline to identify a fixed class of relation­
ships for which third-party reprisals are unlawful. We ex­
pect that firing a close family member will almost always 
meet the Burlington standard, and inflicting a milder repri­
sal on a mere acquaintance will almost never do so, but be­
yond that we are reluctant to generalize. As we explained 
in Burlington, 548 U. S., at 69, “the significance of any given 
act of retaliation will often depend upon the particular cir­
cumstances.” Given the broad statutory text and the vari­
ety of workplace contexts in which retaliation may occur, 
Title VII’s antiretaliation provision is simply not reducible 
to a comprehensive set of clear rules. We emphasize, how­
ever, that “the provision’s standard for judging harm must 
be objective,” so as to “avoi[d] the uncertainties and unfair 
discrepancies that can plague a judicial effort to determine a 
plaintiff ’s unusual subjective feelings.” Id., at 68–69. 

III 

The more difficult question in this case is whether Thomp­
son may sue NAS for its alleged violation of Title VII. The 
statute provides that “a civil action may be brought . . . by 
the person claiming to be aggrieved.” 42 U. S. C. § 2000e– 
5(f)(1). The Sixth Circuit concluded that this provision was 
merely a reiteration of the requirement that the plaintiff 
have Article III standing. 567 F. 3d, at 808, n. 1. We do 
not understand how that can be. The provision unquestion­
ably permits a person “claiming to be aggrieved” to bring 
“a civil action.” It is arguable that the aggrievement re­
ferred to is nothing more than the minimal Article III stand­
ing, which consists of injury in fact caused by the defendant 
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and remediable by the court. See Lujan v. Defenders of 
Wildlife, 504 U. S. 555, 560–561 (1992). But Thompson’s 
claim undoubtedly meets those requirements, so if that is 
indeed all that aggrievement consists of, he may sue. 

We have suggested in dictum that the Title VII aggrieve­
ment requirement conferred a right to sue on all who satis­
fied Article III standing. Trafficante v. Metropolitan Life 
Ins. Co., 409 U. S. 205 (1972), involved the “person aggrieved” 
provision of Title VIII (the Fair Housing Act) rather than 
Title VII. In deciding the case, however, we relied upon, 
and cited with approval, a Third Circuit opinion involving 
Title VII, which, we said, “concluded that the words used 
showed ‘a congressional intention to define standing as 
broadly as is permitted by Article III of the Constitution.’ ” 
Id., at 209 (quoting Hackett v. McGuire Bros., Inc., 445 F. 2d 
442, 446 (1971)). We think that dictum regarding Title VII 
was too expansive. Indeed, the Trafficante opinion did not 
adhere to it in expressing its Title VIII holding that resi­
dents of an apartment complex could sue the owner for his 
racial discrimination against prospective tenants. The opin­
ion said that the “person aggrieved” of Title VIII was coex­
tensive with Article III “insofar as tenants of the same 
housing unit that is charged with discrimination are con­
cerned.” 409 U. S., at 209 (emphasis added). Later opin­
ions, we must acknowledge, reiterate that the term “ag­
grieved” in Title VIII reaches as far as Article III permits, 
see Bennett v. Spear, 520 U. S. 154, 165–166 (1997); Glad­
stone, Realtors v. Village of Bellwood, 441 U. S. 91, 109 
(1979), though the holdings of those cases are compatible 
with the “zone of interests” limitation that we discuss below. 
In any event, it is Title VII rather than Title VIII that is 
before us here, and as to that we are surely not bound by 
the Trafficante dictum. 

We now find that this dictum was ill-considered, and we 
decline to follow it. If any person injured in the Article III 
sense by a Title VII violation could sue, absurd consequences 
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would follow. For example, a shareholder would be able to 
sue a company for firing a valuable employee for racially dis­
criminatory reasons, so long as he could show that the value 
of his stock decreased as a consequence. At oral argument 
Thompson acknowledged that such a suit would not lie, Tr. of 
Oral Arg. 5–6. We agree, and therefore conclude that the 
term “aggrieved” must be construed more narrowly than the 
outer boundaries of Article III. 

At the other extreme from the position that “person ag­
grieved” means anyone with Article III standing, NAS ar­
gues that it is a term of art that refers only to the employee 
who engaged in the protected activity. We know of no other 
context in which the words carry this artificially narrow 
meaning, and if that is what Congress intended it would 
more naturally have said “person claiming to have been dis­
criminated against” rather than “person claiming to be ag­
grieved.” We see no basis in text or prior practice for limit­
ing the latter phrase to the person who was the subject of 
unlawful retaliation. Moreover, such a reading contradicts 
the very holding of Trafficante, which was that residents of 
an apartment complex were “person[s] aggrieved” by dis­
crimination against prospective tenants. We see no reason 
why the same phrase in Title VII should be given a nar­
rower meaning. 

In our view there is a common usage of the term “person 
aggrieved” that avoids the extremity of equating it with Ar­
ticle III and yet is fully consistent with our application of 
the term in Trafficante. The Administrative Procedure Act, 
5  U. S. C.  § 551  et seq., authorizes suit to challenge a federal 
agency by any “person . . . adversely affected or aggrieved 
. . . within  the  meaning of a relevant statute.” § 702. We 
have held that this language establishes a regime under 
which a plaintiff may not sue unless he “falls within the ‘zone 
of interests’ sought to be protected by the statutory provi­
sion whose violation forms the legal basis for his complaint.” 
Lujan v. National Wildlife Federation, 497 U. S. 871, 883 
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(1990). We have described the “zone of interests” test as 
denying a right of review “if the plaintiff ’s interests are so 
marginally related to or inconsistent with the purposes im­
plicit in the statute that it cannot reasonably be assumed 
that Congress intended to permit the suit.” Clarke v. Secu­
rities Industry Assn., 479 U. S. 388, 399–400 (1987). We 
hold that the term “aggrieved” in Title VII incorporates this 
test, enabling suit by any plaintiff with an interest “arguably 
[sought] to be protected by the statute,” National Credit 
Union Admin. v. First Nat. Bank & Trust Co., 522 U. S. 479, 
495 (1998) (internal quotation marks omitted), while exclud­
ing plaintiffs who might technically be injured in an Article 
III sense but whose interests are unrelated to the statutory 
prohibitions in Title VII. 

Applying that test here, we conclude that Thompson falls 
within the zone of interests protected by Title VII. Thomp­
son was an employee of NAS, and the purpose of Title VII is 
to protect employees from their employers’ unlawful actions. 
Moreover, accepting the facts as alleged, Thompson is not an 
accidental victim of the retaliation—collateral damage, so to 
speak, of the employer’s unlawful act. To the contrary, in­
juring him was the employer’s intended means of harming 
Regalado. Hurting him was the unlawful act by which the 
employer punished her. In those circumstances, we think 
Thompson well within the zone of interests sought to be pro­
tected by Title VII. He is a person aggrieved with stand­
ing to sue. 

* * * 

The judgment of the Sixth Circuit is reversed, and the case 
is remanded for further proceedings consistent with this 
opinion. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci­
sion of this case. 
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Ginsburg, J., concurring 

Justice Ginsburg, with whom Justice Breyer joins, 
concurring. 

I join the Court’s opinion, and add a fortifying observation: 
Today’s decision accords with the longstanding views of the 
Equal Employment Opportunity Commission (EEOC), the 
federal agency that administers Title VII. In its Compli­
ance Manual, the EEOC counsels that Title VII “prohibit[s] 
retaliation against someone so closely related to or associ­
ated with the person exercising his or her statutory rights 
that it would discourage or prevent the person from pursuing 
those rights.” Brief for United States as Amicus Curiae 
12–13 (quoting EEOC Compliance Manual § 8–II(C)(3) 
(1998)). Such retaliation “can be challenged,” the Manual 
affirms, “by both the individual who engaged in protected 
activity and the relative, where both are employees.” Id., 
at 25–26 (quoting Compliance Manual § 8–II(B)(3)(c)). The 
EEOC’s statements in the Manual merit deference under 
Skidmore v. Swift & Co., 323 U. S. 134 (1944). See Federal 
Express Corp. v. Holowecki, 552 U. S. 389, 399–400 (2008). 
The EEOC’s interpretation of Title VII, I further note, is 
consistent with interpretations of analogous statutes by 
other federal agencies. See, e. g., NLRB v. Advertisers Mfg. 
Co., 823 F. 2d 1086, 1088–1089 (CA7 1987) (adopting NLRB’s 
position that retaliation against a relative violates the Na­
tional Labor Relations Act); Tasty Baking Co. v. NLRB, 254 
F. 3d 114, 127–128 (CADC 2001) (same), cited in Brief for 
United States as Amicus Curiae 11. 
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ORTIZ v. JORDAN et al. 

certiorari to the united states court of appeals for 
the sixth circuit 

No. 09–737. Argued November 1, 2010—Decided January 24, 2011 

Petitioner Ortiz, a former inmate in an Ohio reformatory, brought a civil 
rights action under 42 U. S. C. § 1983 seeking a judgment for damages 
against superintending prison officers. On two consecutive nights dur­
ing her incarceration, Ortiz stated, she was sexually assaulted by a cor­
rections officer. Although she promptly reported the first assault, she 
further alleged, respondent Jordan, a case manager in her living unit, 
did nothing to ward off the second sexual assault, despite Jordan’s 
awareness of the substantial risk of that occurrence. Ortiz further 
charged that respondent Bright, a prison investigator, retaliated against 
Ortiz for her accusations by placing her, shackled and handcuffed, in 
solitary confinement in a cell without adequate heat, clothing, bedding, 
or blankets. The responses of both officers, she said, violated her right, 
safeguarded by the Eighth and Fourteenth Amendments, to reasonable 
protection from violence while in custody. 

Jordan and Bright moved for summary judgment on pleas of “qualified 
immunity.” The District Court, noting factual disputes material to Or­
tiz’s claims and the officers’ qualified immunity defenses, denied the 
summary-judgment motion. The officers did not appeal that ruling. 
The case proceeded to trial, and the jury returned a verdict against 
Jordan and Bright. They sought judgment as a matter of law, pursuant 
to Federal Rule of Civil Procedure 50(a), both at the close of Ortiz’s 
evidence and at the close of their own presentation. But they did not 
contest the jury’s liability finding by renewing, under Rule 50(b), their 
request for judgment as a matter of law. Nor did they request a new 
trial under Rule 59(a). The District Court entered judgment for Ortiz. 
On appeal, Jordan and Bright urged, inter alia, that the District Court 
should have granted their motion for summary judgment based on their 
qualified immunity defense. The Sixth Circuit agreed and reversed the 
judgment entered on the jury’s verdict, holding that both defendants 
were sheltered from Ortiz’s suit by qualified immunity. 

Held: A party may not appeal a denial of summary judgment after a dis­
trict court has conducted a full trial on the merits. A qualified immu­
nity plea, not upheld at the summary-judgment stage, may be pursued 
at trial, but at that stage, the plea must be evaluated in light of the 
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character and quality of the evidence received in court. Ordinarily, or­
ders denying summary judgment are interlocutory and do not qualify 
as “final decisions” subject to appeal under 28 U. S. C. § 1291. Because 
a qualified immunity plea can spare an official not only from liability but 
from trial, this Court has recognized a limited exception to the categori­
zation of summary-judgment denials as nonappealable orders. Mitchell 
v. Forsyth, 472 U. S. 511, 525–526. The exception permits an immediate 
appeal when summary judgment is denied to a defendant who urges 
that qualified immunity shelters her from suit. Id., at 527. Such an 
immediate appeal is not available, however, when the district court de­
termines that factual issues genuinely in dispute preclude summary ad­
judication. Johnson v. Jones, 515 U. S. 304, 313. Here, Jordan and 
Bright sought no immediate appeal from the denial of their summary-
judgment motion. Nor did they avail themselves of Rule 50(b), which 
permits the entry of judgment, postverdict, for the verdict loser if the 
court finds the evidence legally insufficient to sustain the verdict. Ab­
sent such a motion, an appellate court is “powerless” to review the suf­
ficiency of the evidence after trial. Unitherm Food Systems, Inc. v. 
Swift-Eckrich, Inc., 546 U. S. 394, 405. This Court need not address 
the officers’ argument that a qualified immunity plea raising a “purely 
legal” issue is preserved for appeal by an unsuccessful summary-
judgment motion even if the plea is not reiterated in a Rule 50(b) mo­
tion. Cases fitting that bill typically involve disputes about the sub­
stance and clarity of pre-existing law. In this case, however, what was 
controverted was not the pre-existing law, but the facts that could ren­
der Jordan and Bright answerable under § 1983, e. g., whether Jordan 
was adequately informed, after the first assault, of the assailant’s iden­
tity and of Ortiz’s fear of a further assault. Because the dispositive 
facts were disputed, the officers’ qualified immunity defenses did not 
present “ ‘neat abstract issues of law.’ ” Johnson, 515 U. S., at 317. To 
the extent that Jordan and Bright urge Ortiz has not proved her case, 
they were, by their own account, obliged to raise that sufficiency-of­
the-evidence issue by postverdict motion for judgment as a matter of 
law under Rule 50(b). They did not do so. The Sixth Circuit, there­
fore, had no warrant to upset the jury’s decision on their liability. 
Pp. 188–192. 

316 Fed. Appx. 449, reversed and remanded. 

Ginsburg, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Breyer, Alito, Sotomayor, and Kagan, JJ., joined. Thomas, 
J., filed an opinion concurring in the judgment, in which Scalia and Ken­

nedy, JJ., joined, post, p. 192. 
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David E. Mills  argued the cause and filed briefs for peti­
tioner. With him on the reply brief were Andrew S. Pollis 
and Christian J. Grostic. 

Benjamin C. Mizer, Solicitor General of Ohio, argued the 
cause for respondents. With him on the brief were Richard 
Cordray, Attorney General, Alexandra T. Schimmer, Chief 
Deputy Solicitor General, Stephen P. Carney and Emily S. 
Schlesinger, Deputy Solicitors, and Lori Weisman, Assist­
ant Solicitor.* 

Justice Ginsburg delivered the opinion of the Court. 

We address in this case a procedural issue arising in a civil 
rights action brought under 42 U. S. C. § 1983 by Michelle 
Ortiz, a former inmate at the Ohio Reformatory for Women. 
Plaintiff below, petitioner here, Ortiz filed a complaint in fed­
eral court stating key facts on which she based claims for 
damages against superintending prison officers. On two 
consecutive nights during her one-year incarceration, Ortiz 
stated, she was sexually assaulted by a corrections officer. 
Although she promptly reported the first incident, she fur­

*A brief of amici curiae urging affirmance was filed for the State of 
Texas et al. by Greg Abbott, Attorney General of Texas, James C. Ho, 
Solicitor General, Daniel T. Hodge, First Assistant Attorney General, Bill 
Cobb, Deputy Attorney General, and James P. Sullivan, Assistant Solici­
tor General, by Irene S. Soroeta-Kodesh, Solicitor General of Puerto Rico, 
and by the Attorneys General for their respective jurisdictions as follows: 
Troy King of Alabama, Dustin McDaniel of Arkansas, John W. Suthers 
of Colorado, Peter J. Nickles of the District of Columbia, Bill McCollum 
of Florida, Thurbert E. Baker of Georgia, Mark J. Bennett of Hawaii, Law­
rence G. Wasden of Idaho, Lisa Madigan of Illinois, Gregory F. Zoeller of 
Indiana, Tom Miller of Iowa, Steve Six of Kansas, Janet T. Mills of Maine, 
Douglas F. Gansler of Maryland, Michael A. Cox of Michigan, Jon Bru­
ning of Nebraska, Catherine Cortez Masto of Nevada, Wayne Stenehjem 
of North Dakota, W. A. Drew Edmondson of Oklahoma, John R. Kroger 
of Oregon, Henry D. McMaster of South Carolina, Robert E. Cooper, Jr., 
of Tennessee, Mark L. Shurtleff of Utah, William H. Sorrell of Vermont, 
Darrell V. McGraw, Jr., of West Virginia, and Bruce A. Salzburg of 
Wyoming. 
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ther alleged, prison authorities took no measures to protect 
her against the second assault. After that assault, Ortiz 
charged, and in retaliation for accounts she gave of the two 
episodes, prison officials placed her, shackled and handcuffed, 
in solitary confinement in a cell without adequate heat, cloth­
ing, bedding, or blankets. The treatment to which she was 
exposed, Ortiz claimed, violated her right, safeguarded by 
the Eighth and Fourteenth Amendments, to reasonable pro­
tection from violence while in custody. 

Principal defendants in the suit, Paula Jordan, a case man­
ager at Ortiz’s living unit, and Rebecca Bright, a prison in­
vestigator, moved for summary judgment on their pleas of 
“qualified immunity,” a defense that shields officials from suit 
if their conduct “d[id] not violate clearly established statu­
tory or constitutional rights of which a reasonable person 
would have known.” Harlow v. Fitzgerald, 457 U. S. 800, 
818 (1982). Finding that the qualified immunity defense 
turned on material facts genuinely in dispute, see Fed. Rule 
Civ. Proc. 56(a), the District Judge denied summary judg­
ment. Ortiz v. Voinovich, 211 F. Supp. 2d 917, 923–930 (SD 
Ohio 2002). 

The case then proceeded to trial, and the jury returned 
verdicts for Ortiz against both Jordan and Bright. The two 
officers appealed to the United States Court of Appeals for 
the Sixth Circuit, targeting, inter alia, the denial of their 
pretrial motion for summary judgment. “[C]ourts normally 
do not review the denial of a summary judgment motion 
after a trial on the merits,” the Court of Appeals recognized. 
316 Fed. Appx. 449, 453 (2009). Nevertheless, the court con­
tinued, “denial of summary judgment based on qualified im­
munity is an exception to this rule.” Ibid. Reversing the 
judgment entered on the jury’s verdict, the appeals court 
held that both defendants were sheltered from Ortiz’s suit 
by qualified immunity. 

We granted review, 559 U. S. 1092 (2010), to decide a thresh­
old question on which the Circuits are split: May a party, as 
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the Sixth Circuit believed, appeal an order denying summary 
judgment after a full trial on the merits?1 Our answer is 
no. The order retains its interlocutory character as simply 
a step along the route to final judgment. See Cohen v. Bene­
ficial Industrial Loan Corp., 337 U. S. 541, 546 (1949). Once 
the case proceeds to trial, the full record developed in court 
supersedes the record existing at the time of the summary-
judgment motion. A qualified immunity defense, of course, 
does not vanish when a district court declines to rule on the 
plea summarily. The plea remains available to the defend­
ing officials at trial; but at that stage, the defense must be 
evaluated in light of the character and quality of the evidence 
received in court. 

When summary judgment is sought on a qualified immu­
nity defense, the court inquires whether the party opposing 
the motion has raised any triable issue barring summary ad­
judication. “[O]nce trial has been had,” however, “the avail­
ability of official immunity should be determined by the trial 
record, not the pleadings nor the summary judgment rec­
ord.” 15A C. Wright, A. Miller, & E. Cooper, Federal Prac­
tice & Procedure § 3914.10, p. 684 (2d ed. 1992 and Supp. 
2010). After trial, if defendants continue to urge qualified 
immunity, the decisive question, ordinarily, is whether the 
evidence favoring the party seeking relief is legally sufficient 
to overcome the defense. See Fed. Rule Civ. Proc. 50(a), 
(b) (stating conditions on which judgment may be granted as 
a matter of law). 

In the case before us, the Court of Appeals, although pur­
porting to review the District Court’s denial of the prison 

1 Compare, e. g., Black v. J. I. Case Co., 22 F. 3d 568, 570–571 (CA5 1994) 
(declining to review denial of summary judgment after trial); Price v. 
Kramer, 200 F. 3d 1237, 1243–1244 (CA9 2000) (no exception where sum­
mary judgment rejected assertion of qualified immunity), with Goff v. 
Bise, 173 F. 3d 1068, 1072 (CA8 1999) (denial of summary judgment based 
on qualified immunity reviewable after trial on the merits); 316 Fed. Appx. 
449, 453 (CA6 2009) (case below) (same). 
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officials’ pretrial summary-judgment motion, 316 Fed. Appx., 
at 453, several times pointed to evidence presented only at 
the trial stage of the proceedings, see id., at 453–454. The 
appeals court erred, but not fatally, by incorrectly placing its 
ruling under a summary-judgment headline. Its judgment 
was infirm, however, because Jordan’s and Bright’s failure to 
renew their motion for judgment as a matter of law under 
Federal Rule of Civil Procedure 50(b) left the appellate 
forum with no warrant to reject the appraisal of the evidence 
by “the judge who saw and heard the witnesses and ha[d] 
the feel of the case which no appellate printed transcript can 
impart.” Cone v. West Virginia Pulp & Paper Co., 330 U. S. 
212, 216 (1947). 

I 

Michelle Ortiz, serving a sentence for aggravated assault 
against her husband,2 maintained that she was sexually as­
saulted on consecutive days by Corrections Officer Douglas 
Schultz. On Friday, November 8, 1996, Ortiz recounted, 
Schultz walked up behind her in the washroom of her living 
quarters and grabbed one of her breasts.3 Ortiz fended off 
the assault, but Schultz returned later that day and threat­
ened to “see [her] tomorrow,” Tr. 36. 

The next day, Ortiz described the incident to Jordan. 
After assuring Ortiz that “no one has the right to touch you,” 
316 Fed. Appx., at 451 (internal quotation marks omitted), 
Jordan told Ortiz that Schultz had been reassigned to an­
other correctional facility and was serving his last day at the 
reformatory. Ortiz could file a written complaint, Jordan 
noted. She suggested, however, that Ortiz not do so, in 
view of Schultz’s imminent departure. Jordan advised Ortiz 
that she “always ha[d] the right to defend [her]self,” Tr. 43, 

2 Ortiz maintained in her criminal prosecution that she acted in retalia­
tion for multiple incidents of domestic violence to which she had been 
subjected over a span of several years. 316 Fed. Appx., at 450. 

3 The accounts of the episodes-in-suit described here recite facts the jury 
reasonably could have found from the testimony presented at trial. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



186 ORTIZ v. JORDAN 

Opinion of the Court 

and counseled her to “ ‘hang out with [her] friends’ for the 
rest of the day so that Schultz would not have the chance 
to be alone with her,” 316 Fed. Appx., at 451 (alteration in 
original). 

The day of her conversation with Ortiz, Jordan wrote an 
incident report describing her version of the encounter. In 
that account, Jordan stated that Ortiz had refused to name 
her assailant or provide any other information about the as­
sault. Jordan did not immediately notify her superiors of 
the assault Ortiz reported and Ortiz’s consequent fears about 
her safety. Taking the incident report home in her workbag, 
Jordan submitted it upon her return to work two days later. 

Ortiz endeavored to follow Jordan’s advice about staying 
in the company of friends. But later in the day, feeling ill, 
she returned to her room and fell asleep. Three other in­
mates were in the room when Ortiz went to sleep. They 
were gone when she awoke to find Schultz standing over her, 
one hand fondling her left breast, the fingers of the other 
hand inside her underwear penetrating her vagina. 

Bright’s investigation began two days after the second 
assault. During its course, Bright placed Ortiz in solitary 
confinement. Ortiz maintained that Bright isolated her in 
retaliation for her accusations against Schultz. Bright, 
however, testified that she segregated Ortiz because Ortiz 
continued to discuss the investigation with other inmates, 
disobeying Bright’s repeated instructions to refrain from 
speaking about it. 

In her § 1983 action, Ortiz claimed that Jordan did nothing 
to ward off Schultz’s second sexual assault, despite Jor­
dan’s awareness of the substantial risk of that occurrence. 
Bright, Ortiz charged, retaliated against her because she re­
sisted Bright’s efforts to induce her to retract her accounts 
of Schultz’s assaults. (Schultz, having resigned from state 
employment, could not be found and served with process.) 
The District Court, noting multiple factual disputes material 
to Ortiz’s claims and the officers’ defense of qualified immu­
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nity, denied summary judgment to Jordan and Bright, 211 
F. Supp. 2d, at 923–930; 4 neither defendant appealed the Dis­
trict Court’s denial of summary judgment. 

The case proceeded to trial, and a jury returned a verdict 
of $350,000 in compensatory and punitive damages against 
Jordan and $275,000 against Bright. Jordan and Bright 
sought judgment as a matter of law, pursuant to Rule 50(a), 
both at the close of Ortiz’s evidence and at the close of their 
own presentation. But they did not contest the jury’s liabil­
ity finding by renewing, under Rule 50(b), their request for 
judgment as a matter of law. Nor did they request a new 
trial under Rule 59(a). The District Court entered judg­
ment for Ortiz in accordance with the jury’s verdict. 

On appeal, Jordan and Bright urged both that the Dis­
trict Court should have granted them summary judgment 
on their defense of qualified immunity and that the verdict 
was “against the weight of the evidence.” Final Brief for 
Defendants-Appellants in No. 06–3627 (CA6), pp. 21, 26. 
Appraising the parties’ evidence under a de novo standard 
of review, the Court of Appeals “reverse[d] the denial of 
qualified immunity to both Bright and Jordan.” 316 Fed. 
Appx., at 455.5 

We granted certiorari to resolve the conflict among the 
Circuits as to whether a party may appeal a denial of sum­

4 As to Jordan, the District Court determined, inter alia, that “a jury 
could reasonably find . . . that Ortiz did inform Jordan of Schultz’s iden­
tity,” and that “Ortiz made Jordan aware that [Ortiz] reasonably feared a 
further sexual attack.” 211 F. Supp. 2d, at 925. Concerning Bright, the 
court noted that “[a] jury could reasonably find that Bright[’s] . . . pur­
ported reason for placing Ortiz in security control was pretextual.” Id., 
at 928. 

5 Judge Daughtrey dissented; in her view, the strength of the evidence 
against Jordan and Bright amply supported the jury’s verdict. 316 Fed. 
Appx., at 456–457. Quoting Kiphart v. Saturn Corp., 251 F. 3d 573, 581 
(CA6 2001), she observed that appellate courts “do not weigh the evidence, 
evaluate the credibility of witnesses or substitute our own judgment for 
that of the jury.” 316 Fed. Appx., at 457. 
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mary judgment after a district court has conducted a full 
trial on the merits. See n. 1, supra. 

II 

The jurisdiction of a Court of Appeals under 28 U. S. C. 
§ 1291 extends only to “appeals from . . . final decisions of the 
district courts.” Ordinarily, orders denying summary judg­
ment do not qualify as “final decisions” subject to appeal. 
Summary judgment must be denied when the court of first 
instance determines that a “genuine dispute as to [a] material 
fact” precludes immediate entry of judgment as a matter of 
law. Fed. Rule Civ. Proc. 56(a). Such rulings, we have ob­
served, are “by their terms interlocutory.” Liberty Mut. 
Ins. Co. v. Wetzel, 424 U. S. 737, 744 (1976). 

Because a plea of qualified immunity can spare an official 
not only from liability but from trial, we have recognized a 
limited exception to the categorization of summary-judgment 
denials as nonappealable orders. Mitchell v. Forsyth, 472 
U. S. 511, 525–526 (1985). When summary judgment is de­
nied to a defendant who urges that qualified immunity shel­
ters her from suit, the court’s order “finally and conclusively 
[disposes of] the defendant’s claim of right not to stand trial.” 
Id., at 527 (emphasis deleted). Therefore, Mitchell held, an 
immediate appeal may be pursued. Ibid. 

We clarified in Johnson v. Jones, 515 U. S. 304 (1995), that 
immediate appeal from the denial of summary judgment on 
a qualified immunity plea is available when the appeal pre­
sents a “purely legal issue,” illustratively, the determination 
of “what law was ‘clearly established’ ” at the time the de­
fendant acted. Id., at 313. However, instant appeal is not 
available, Johnson held, when the district court determines 
that factual issues genuinely in dispute preclude summary 
adjudication. Ibid. 

Jordan and Bright sought no immediate appeal from the 
denial of their motion for summary judgment. In light of 
Johnson, that abstinence is unsurprising. Moreover, even 
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had instant appellate review been open to them, the time to 
seek that review expired well in advance of trial. See Fed. 
Rule App. Proc. 4(a)(1)(A) (notice of appeal must generally 
be filed “within 30 days after the judgment or order appealed 
from”). Nor did they avail themselves of Federal Rule of 
Civil Procedure 50(b), which permits the entry, postverdict, 
of judgment for the verdict loser if the court finds that the 
evidence was legally insufficient to sustain the verdict. See 
Rule 50(a), (b). Absent such a motion, we have repeatedly 
held, an appellate court is “powerless” to review the suffi­
ciency of the evidence after trial. Unitherm Food Systems, 
Inc. v. Swift-Eckrich, Inc., 546 U. S. 394, 405 (2006); see 
Cone, 330 U. S., at 218.6 

6 Jordan and Bright contend that their failure to file a Rule 50(b) motion 
cannot be the basis for overturning the judgment of the Court of Appeals. 
Because Ortiz presented no argument about the absence of a Rule 50(b) 
motion in her brief to the Sixth Circuit or in her petition for certiorari, 
Jordan and Bright argue, she has forfeited the objection. Jordan and 
Bright are not well positioned to make this argument. They did not sug­
gest that Ortiz had forfeited her Rule 50(b) objection, or argue that such 
an objection is forfeitable, until their merits brief to this Court. Ordi­
narily we do not consider “a nonjurisdictional argument not raised in a 
respondent’s brief in opposition to a petition.” Baldwin v. Reese, 541 
U. S. 27, 34 (2004) (internal quotation marks omitted). 

In any case, we do not see how Ortiz can be held to have forfeited her 
Rule 50(b) objection. The arguments Jordan and Bright made in the 
Court of Appeals invited no such objection. Jordan and Bright urged on 
appeal that the jury’s verdict was “against the weight of the evidence.” 
Final Brief for Defendants-Appellants in No. 06–3627 (CA6), pp. 21–43. 
A plea that a verdict is “against the weight of the evidence,” of course, is 
not equivalent to a plea that the evidence submitted at trial was insuffi­
cient to warrant submission of the case to the jury. 11 C. Wright, 
A. Miller, & E. Cooper, Federal Practice & Procedure § 2806, pp. 65–67 
(2d ed. 1995 and Supp. 2010). A determination that a verdict is against 
the weight of the evidence may gain a new trial for the verdict loser, but 
never a final judgment in that party’s favor. Montgomery Ward & Co. v. 
Duncan, 311 U. S. 243, 250–251 (1940). Ortiz objected, accordingly, that 
Jordan and Bright had not asked the District Court for a new trial and 
were therefore “bar[red] [from] appeal on this ground.” Final Brief for 
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“[Q]uestions going to the sufficiency of the evidence are 
not preserved for appellate review by a summary judgment 
motion alone,” Jordan and Bright acknowledge; rather, chal­
lenges of that order “must be renewed post-trial under Rule 
50.” Brief for Respondents 11 (emphasis deleted). Jordan 
and Bright insist, however, in defense of the Sixth Circuit’s 
judgment, that sufficiency of the evidence is not what is at 
stake in this case. A qualified immunity plea raising an 
issue of a “purely legal nature,” they urge, ibid., is preserved 
for appeal by an unsuccessful motion for summary judgment, 
and need not be brought up again under Rule 50(b), id., at 
11–12 (citing as pathmarking Rekhi v. Wildwood Industries, 
Inc., 61 F. 3d 1313, 1318 (CA7 1995)). Unlike an “evidence 
sufficiency” claim that necessarily “hinge[s] on the facts ad­
duced at trial,” they maintain, a purely legal issue can be 
resolved “with reference only to undisputed facts.” Brief 
for Respondents 16 (quoting Mitchell, 472 U. S., at 530, n. 10). 

We need not address this argument, for the officials’ claims 
of qualified immunity hardly present “purely legal” issues 
capable of resolution “with reference only to undisputed 
facts.” Cases fitting that bill typically involve contests not 
about what occurred, or why an action was taken or omitted, 
but disputes about the substance and clarity of pre-existing 
law. See Behrens v. Pelletier, 516 U. S. 299, 313 (1996); 
Johnson, 515 U. S., at 317. 

Here, however, the pre-existing law was not in contro­
versy. See Farmer v. Brennan, 511 U. S. 825, 834, 847 
(1994) (prison official may be held liable for “deliberate indif­
ference” to a prisoner’s Eighth Amendment right to protec­
tion against violence while in custody if the official “knows 
that [the] inmat[e] face[s] a substantial risk of serious 
harm and disregards that risk by failing to take reasonable 
measures to abate it” (internal quotation marks omitted)); 
Crawford-El v. Britton, 523 U. S. 574, 592 (1998) (First 

Plaintiff-Appellee in No. 06–3627 (CA6), p. 23. Ortiz thus responded alto­
gether appropriately to the arguments Jordan and Bright made. 
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Amendment shields prisoners from “retaliation for protected 
speech”).7 What was controverted, instead, were the facts 
that could render Jordan and Bright answerable for crossing 
a constitutional line. Disputed facts relevant to resolving 
the officials’ immunity pleas included: Was Jordan adequately 
informed, after the first assault, of the identity of the assail­
ant, see App. 4, and of Ortiz’s fear of a further assault? 
What, if anything, could Jordan have done to distance Ortiz 
from the assailant, thereby insulating her against a second 
assault? See id., at 4–5.8 Did Bright place and retain Ortiz 
in solitary confinement as a retaliatory measure or as a con­
trol needed to safeguard the integrity of the investigation? 9 

In sum, the qualified immunity defenses asserted by Jor­
dan and Bright do not present “neat abstract issues of law.” 
See Johnson, 515 U. S., at 317 (quoting 15A C. Wright, 
A. Miller, & E. Cooper, Federal Practice and Procedure 
§ 3914.10, p. 644 (1992)). To the extent that the officials urge 
Ortiz has not proved her case, they were, by their own ac­
count, obliged to raise that sufficiency-of-the-evidence issue 

7 The Court of Appeals held that Ortiz’s complaint had not properly tied 
her claim against Bright to the First Amendment. 316 Fed. Appx., at 
455. “When an issue not raised by the pleadings is tried by the parties’ 
express or implied consent,” however, “it must be treated in all respects 
as if raised in the pleadings.” Fed. Rule Civ. Proc. 15(b)(2). Bright, like 
the District Court, recognized the First Amendment interests at stake in 
Ortiz’s claim against her. See App. 11 (District Court, in ruling on Rule 
50(a) motion, inquired into Bright’s authority to “regulat[e] speech of in­
mates”); id., at 20 (Bright’s counsel argued that Ortiz’s segregation “would 
not have had a chilling effect” on her speech). 

8 Relevant to that matter, Bright testified at trial that, had Jordan “re­
ported the first incident immediately, ‘the proper people would have taken 
a role in protecting Mrs. Ortiz.’ ” 316 Fed. Appx., at 457 (Daughtrey, 
J., dissenting). 

9 Apart from Bright’s testimony, the defense produced no evidence that 
Ortiz “continually” talked about the assaults or in any other way inter­
fered with the investigation. See Tr. 271, 397 (Bright’s testimony ac­
knowledging absence of any documentation regarding Ortiz’s conduct dur­
ing investigation). 
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by postverdict motion for judgment as a matter of law under 
Rule 50(b). See Brief for Respondents 11. They did not do 
so. The Court of Appeals, therefore, had no warrant to 
upset the jury’s decision on the officials’ liability. 

* * * 

For the reasons stated, the judgment of the Court of Ap­
peals for the Sixth Circuit is reversed, and the case is re­
manded for further proceedings consistent with this opinion. 

It is so ordered. 

Justice Thomas, with whom Justice Scalia and Jus­

tice Kennedy join, concurring in the judgment. 

We granted certiorari to decide the narrow question 
whether a party may appeal an order denying summary 
judgment after a full trial on the merits. I agree with the 
Court that the answer is no. See ante, at 183–184. The 
Court also reaches beyond that question, however, to ad­
dress the effect of Jordan and Bright’s failure to renew their 
motion for judgment as a matter of law under Federal Rule 
of Civil Procedure 50(b). I would limit our decision to the 
question presented and remand for consideration of any addi­
tional issues. 

As the Court concludes, a party ordinarily cannot appeal 
an order denying summary judgment after a full trial on 
the merits. See ante, at 188–189. Most such orders are not 
appealable at all, because they neither qualify as “final deci­
sions” capable of appeal under 28 U. S. C. § 1291 nor come 
within the narrow class of appealable interlocutory orders 
under § 1292(a)(1). And for those that are appealable,* the 
time for filing an appeal will usually have run by the conclu­
sion of the trial. See § 2107(a) (providing that a notice of 

*See Mitchell v. Forsyth, 472 U. S. 511, 524–530 (1985) (holding that 
some orders denying summary judgment constitute “ ‘final decisions’ ” 
under the collateral order doctrine). 
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appeal in a civil case generally must be filed “within thirty 
days” after entry of the relevant judgment or order); Fed. 
Rule App. Proc. 4(a)(1)(A). 

This case is the ordinary case. Even if the order denying 
summary judgment qualified under the collateral order doc­
trine as an appealable “final decision” under § 1291, the time 
for filing that appeal expired long before trial. Ante, at 188– 
189. The Court of Appeals therefore lacked jurisdiction to 
review the order. I would reverse the judgment on that 
ground alone and remand for further proceedings. 

The majority proceeds to consider the additional question 
whether Jordan and Bright’s failure to file a Rule 50(b) mo­
tion deprived the Court of Appeals of the “ ‘powe[r]’ ” to re­
view the sufficiency of the trial evidence. See ante, at 185, 
189 (quoting Unitherm Food Systems, Inc. v. Swift-Eckrich, 
Inc., 546 U. S. 394, 405 (2006)). The Court does so because 
it concludes that the Court of Appeals did not confine itself to 
the pretrial record and instead reviewed the trial evidence. 
Ante, at 184–185. 

I do not think it necessary to reach beyond the question 
presented. It is clear from the opinion that the appeals 
court reviewed the order denying summary judgment, and 
that was error. The Court of Appeals explained that “[a]l­
though courts normally do not review the denial of a sum­
mary judgment motion after a trial on the merits,” this case 
“is an exception to th[at] rule.” 316 Fed. Appx. 449, 453 
(CA6 2009). And to support that conclusion, the court cited 
Goff v. Bise, 173 F. 3d 1068 (1999), in which the Eighth Cir­
cuit reviewed an order denying summary judgment. Fi­
nally, the Court of Appeals equated its review in this case to 
the review of an “interlocutory appea[l] of qualified immu­
nity,” which suggests that the court saw itself as reviewing 
the interlocutory order denying summary judgment. 316 
Fed. Appx., at 453. Whether, in erroneously reviewing the 
order denying summary judgment, the Court of Appeals con­
sidered the pretrial or full trial record is beside the point. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



194 ORTIZ v. JORDAN 

Thomas, J., concurring in judgment 

I also think it unwise to reach the Rule 50 issue and the 
questions that follow. Ortiz’s opening brief at the merits 
stage focused on the question presented—whether the Court 
of Appeals lacked jurisdiction to review an order denying 
summary judgment. It was not until Jordan and Bright’s 
response brief in this Court, in which they argued that they 
had not actually appealed the order denying summary judg­
ment, that the Rule 50 issues were addressed at any length. 
This Court normally proceeds more cautiously. Moreover, 
the Court of Appeals did not address these issues at all, and 
we are ordinarily “a court of final review and not first view.” 
Adarand Constructors, Inc. v. Mineta, 534 U. S. 103, 110 
(2001) (per curiam) (internal quotation marks omitted). 
This seems a good rule to follow in a case like this, which 
raises difficult and far-reaching questions of civil procedure. 

For these reasons, I would resolve only the question on 
which we granted certiorari. I concur in the judgment. 
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Syllabus 

CHASE BANK USA, N. A. v. McCOY, individually and 
on behalf of all others similarly situated 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 09–329. Argued December 8, 2010—Decided January 24, 2011 

Regulation Z—promulgated by the Federal Reserve Board (Board) pursu­
ant to its authority under the Truth in Lending Act—requires credit 
card issuers to disclose certain information to cardholders. The version 
of the regulation in effect at the time this dispute arose obliges issuers 
to provide to cardholders an “[i]nitial disclosure statement,” 12 CFR 
§ 226.6, specifying “each periodic rate that may be used to compute the 
finance charge,” § 226.6(a)(2). It also imposes “[s]ubsequent disclosure 
requirements,” § 226.9, including notice to cardholders “[w]henever any 
term required to be disclosed under § 226.6 is changed,” § 226.9(c)(1). 
When “a periodic rate or other finance charge is increased because of 
the consumer’s delinquency or default,” notice must be given “before 
the effective date of the change.” Ibid. 

At the time respondent McCoy filed suit, he was the holder of a credit 
card issued by petitioner Chase Bank. The cardholder agreement pro­
vided, in relevant part, that McCoy was eligible for “Preferred rates” 
as long as he met certain conditions. If any of those conditions were 
not met, Chase reserved the right to raise the rate, up to a preset maxi­
mum, and to apply the change to both existing and new balances. 
McCoy alleges that Chase increased his interest rate due to his delin­
quency or default and applied that increase retroactively, and that this 
action violated Regulation Z because Chase did not notify him of the 
increase until after it had taken effect. The District Court dismissed 
his complaint, holding that because the increase did not constitute a 
“change in terms” under § 226.9(c), Chase was not required to notify him 
of the increase before implementing it. The Ninth Circuit reversed in 
relevant part, holding that Regulation Z requires issuers to provide no­
tice of an interest-rate increase prior to its effective date. 

Held: At the time of the transactions at issue, Regulation Z did not re­
quire Chase to provide McCoy with a change-in-terms notice before im­
plementing the agreement term allowing it to raise his interest rate, up 
to a preset maximum, following delinquency or default. Pp. 203–215. 

(a) This case requires the Court to determine the meaning of a regu­
lation promulgated by the Board under its statutory authority. How­
ever, Regulation Z’s text is unclear with respect to the crucial interpre­
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tive question at issue: whether a change to an interest rate, pursuant to 
previously disclosed contractual provision, constitutes a change to a 
“term required to be disclosed under § 226.6” requiring a subsequent 
disclosure under § 226.9(c)(1). Because of this ambiguity, the Court 
must look to the Board’s own interpretation of the regulation for guid­
ance in deciding this case. Pp. 203–208. 

(b) The Board has made clear in its amicus brief to this Court that, 
in its view, Chase was not required to give McCoy notice of the interest-
rate increase under the applicable version of Regulation Z. This Court 
defers to an agency’s interpretation of its own regulation, advanced in 
a legal brief, unless that interpretation is “plainly erroneous or incon­
sistent with the regulation.” Auer v. Robbins, 519 U. S. 452, 461 (inter­
nal quotation marks omitted). In Auer, the Court deferred to the Sec­
retary of Labor’s interpretation of his own regulation, presented in an 
amicus brief submitted by the agency at the Court’s invitation. The 
Court held that the fact that the interpretation came in a legal brief did 
not, “in the circumstances of th[at] case, make it unworthy of deference.” 
Id., at 462. The interpretation was “in no sense a post hoc rationaliza­
tion advanced by an agency seeking to defend past agency action against 
attack,” ibid. (internal quotation marks and alteration omitted), and 
there was “no reason to suspect that the interpretation [did] not reflect 
the agency’s fair and considered judgment on the matter in question,” 
ibid. The brief submitted by the Board here, at the Court’s invitation, 
is no different. As in Auer, there is no reason to believe that the 
Board’s interpretation is a “post hoc rationalization” taken as a litigation 
position, for the Board is not a party to this case. And its interpreta­
tion is neither “plainly erroneous” nor “inconsistent with” the indetermi­
nate text of Regulation Z. Thus, there is no reason to suspect that the 
Board’s position in its amicus brief reflects anything other than its fair 
and considered judgment as to what the regulation required at the time 
this dispute arose. That Congress and the Board may currently hold a 
different view does not mean that deference is not warranted to the 
Board’s understanding of what the applicable version of Regulation Z 
required. Under Auer, therefore, it is clear that deference to the inter­
pretation in the agency amicus brief is warranted. Pp. 208–211. 

(c) McCoy errs in arguing that deference to a legal brief is inappro­
priate because the interpretation of Regulation Z in the Official Staff 
Commentary commands a different result. While Commentary pro­
mulgated by the Board as an interpretation of Regulation Z may war­
rant deference as a general matter, the Commentary explaining the re­
quirements at issue in this case largely replicates the ambiguity present 
in the regulatory text, and therefore offers no reason to disregard the 
interpretation advanced in the Board’s amicus brief. Pp. 211–215. 
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559 F. 3d 963, reversed and remanded. 

Sotomayor, J., delivered the opinion for a unanimous Court. 

Seth P. Waxman argued the cause for petitioner. With 
him on the briefs were Daniel S. Volchok, Christopher R. 
Lipsett, and Noah A. Levine. 

Joseph R. Palmore argued the cause for the United States 
as amicus curiae urging reversal. On the brief were Acting 
Solicitor General Katyal, Assistant Attorney General West, 
Deputy Solicitor General Stewart, Acting Deputy Solicitor 
General Kruger, Michael S. Raab, Matthew M. Collette, and 
Katherine H. Wheatley. 

Gregory A. Beck argued the cause for respondent. With 
him on the brief were Deepak Gupta and Allison M. Zieve.* 

Justice Sotomayor delivered the opinion of the Court. 
As applicable to this case, Regulation Z—promulgated by 

the Board of Governors of the Federal Reserve System 
(Board) pursuant to its authority under the Truth in Lend­
ing Act (TILA), 82 Stat. 146, 15 U. S. C. § 1601 et seq.—re­
quires that issuers of credit cards provide cardholders with 
an “[i]nitial disclosure statement” specifying, inter alia, 
“each periodic rate” associated with the account. 12 CFR 
§ 226.6(a)(2) (2008). The regulation also imposes “[s]ubse­
quent disclosure requirements,” including notice to cardhold­
ers “[w]henever any term required to be disclosed under 
§ 226.6 is changed.” § 226.9(c)(1). This case presents the 
question whether Regulation Z requires an issuer to notify 
a cardholder of an interest-rate increase instituted pursuant 
to a provision of the cardholder agreement giving the issuer 
discretion to increase the rate, up to a stated maximum, in 
the event of the cardholder’s delinquency or default. We 
conclude that the version of Regulation Z applicable in this 
case does not require such notice. 

*Gregory F. Taylor filed a brief for the American Bankers Association 
as amicus curiae urging reversal. 
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I
 
A
 

Congress passed TILA to promote consumers’ “informed 
use of credit” by requiring “meaningful disclosure of credit 
terms,” 15 U. S. C. § 1601(a), and granted the Board the au­
thority to issue regulations to achieve TILA’s purposes, 
§ 1604(a). Pursuant to this authority, the Board promul­
gated Regulation Z, which requires credit card issuers to 
disclose certain information to consumers.1 Two provisions 
of Regulation Z are at issue in this case. The first, 12 CFR 
§ 226.6, explains what information credit card issuers are 
obliged to provide to cardholders in the “[i]nitial disclosure 
statement,” including “each periodic rate that may be used 
to compute the finance charge.” § 226.6(a)(2). The second, 
§ 226.9, imposes upon issuers certain “[s]ubsequent disclosure 
requirements,” including a requirement to provide notice 
“[w]henever any term required to be disclosed under § 226.6 
is changed.” § 226.9(c)(1). As a general matter, notice of a 
change in terms has to be provided 15 days in advance of the 
effective date of the change. Ibid. When “a periodic rate 
or other finance charge is increased because of the consum­
er’s delinquency or default,” however, notice only need be 
given “before the effective date of the change.” Ibid. Reg­
ulation Z also explains that no notice is required under 
§ 226.9 when the change in terms “results from . . . the con­
sumer’s default or delinquency (other than an increase in the 
periodic rate or other finance charge).” § 226.9(c)(2). 

The official interpretation of Regulation Z (Official Staff 
Commentary or Commentary) promulgated by the Board ex­
plains these requirements further: Section 226.9(c)(1)’s 

1 As discussed more fully below, see infra, at 200–201, in 2009 the Board 
amended Regulation Z, such that the provisions discussed in this opinion 
are no longer in effect. However, because the pre-2009 provisions are 
the ones applicable to the case before us, we will refer to them in the 
present tense. 
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notice-of-change requirement does not apply “if the specific 
change is set forth initially, such as . . .  an  increase that 
occurs when the consumer has been under an agreement to 
maintain a certain balance in a savings account in order to 
keep a particular rate and the account balance falls below 
the specified minimum.” 12 CFR pt. 226, Supp. I, Comment 
9(c)–1, p. 506 (2008) (hereinafter Comment 9(c)–1). On the 
other hand, the Commentary explains, “notice must be given 
if the contract allows the creditor to increase the rate at its 
discretion but does not include specific terms for an increase 
(for example, when an increase may occur under the credi­
tor’s contract reservation right to increase the periodic 
rate).” Ibid. As to the timing requirements, the Commen­
tary states: “[A] notice of change in terms is required, but it 
may be mailed or delivered as late as the effective date of 
the change . . . [i]f there is an increased periodic rate or any 
other finance charge attributable to the consumer’s delin­
quency or default.” Id., Comment 9(c)(1)–3, at 507 (herein­
after Comment 9(c)(1)–3). 

At least as early as 2004, the Board began considering re­
visions to Regulation Z. The new regulations the Board 
eventually issued do not apply to the present case, but the 
details of their promulgation provide useful background in 
considering the parties’ arguments with respect to the ver­
sion of Regulation Z we address here. In 2004, the Board 
issued an advance notice of proposed rulemaking announcing 
its intent to consider revisions. 69 Fed. Reg. 70925 (2004). 
In so doing, the Board described how it understood the notice 
requirements to function at that time: 

“[A]dvance notice is not required in all cases. For ex­
ample, if the interest rate or other finance charge 
increases due to a consumer’s default or delinquency, no­
tice is required, but need not be given in advance. 12 
CFR 226.9(c)(1); comment 9(c)(1)–3. And no change-
in-terms notice is required if the creditor specifies in ad­
vance the circumstances under which an increase to the 
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finance charge or an annual fee will occur. Comment 
9(c)–1. For example, some credit card account agree­
ments permit the card issuer to increase the interest 
rate if the consumer pays late . . . .  Under Regulation 
Z, because the circumstances are specified in advance in 
the account agreement, the creditor need not provide a 
change-in-terms notice 15 days in advance of the in­
crease; the new rate will appear on the periodic state­
ment for the cycle in which the increase occurs.” Id., 
at 70931–70932. 

The Board asked for public comment on whether these “ex­
isting disclosure rules” were “adequate to enable consumers 
to make timely decisions about how to manage their ac­
counts.” Id., at 70932. 

Subsequently, in 2007, the Board published proposed 
amendments to Regulation Z and the Commentary. 72 Fed. 
Reg. 32948. One amendment would have required 45 days’ 
advance written notice when “(i) [a] rate is increased due to 
the consumer’s delinquency or default; or (ii) [a] rate is in­
creased as a penalty for one or more events specified in the 
account agreement, such as making a late payment or obtain­
ing an extension of credit that exceeds the credit limit.” Id., 
at 33058 (proposed 12 CFR § 226.9(g)). The Board explained 
that, under the amendments, “creditors would no longer be 
permitted to provide for the immediate application of pen­
alty pricing upon the occurrence of certain events specified 
in the contract.” 72 Fed. Reg. 33012. 

In January 2009, the Board promulgated a final rule imple­
menting many of the proposed changes, scheduled to be ef­
fective July 1, 2010. 74 Fed. Reg. 5244. Most saliently, the 
Board included a new provision, § 226.9(g), which requires 45 
days’ advance notice of increases in rates due to cardholder 
delinquency or default, or as a penalty, including penalties 
for “events specified in the account agreement, such as mak­
ing a late payment . . . .” 12 CFR § 226.9(g) (2010). In 
May 2009, Congress enacted the Credit Card Accountability 
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Responsibility and Disclosure Act (Credit CARD Act or Act), 
123 Stat. 1734. The Act amended TILA, in relevant part, to 
require 45 days’ advance notice of most increases in credit 
card annual percentage rates. 15 U. S. C. § 1637(i) (2006 ed., 
Supp. IV). Because the Credit CARD Act’s notice require­
ments with respect to interest-rate increases largely mirror 
the requirements in the new version of the regulation, the 
Board changed the effective date of those requirements to 
August 20, 2009, to coincide with the statutory schedule. 
See 74 Fed. Reg. 36077–36079. The transactions giving rise 
to the dispute at issue in this case, however, arose prior to 
enactment of the Act and the promulgation of the new regu­
latory provisions. 

B 

Respondent James A. McCoy brought this action in the 
Superior Court of Orange County, California, on behalf of 
himself and others similarly situated against petitioner 
Chase Bank USA, N. A.; Chase removed the action to the 
United States District Court for the Central District of Cali­
fornia under 28 U. S. C. § 1441. At the time of the transac­
tions at issue, McCoy was the holder of a credit card issued 
by Chase. The cardholder agreement between the parties 
(Agreement) provides, in relevant part, that McCoy is eligi­
ble for “Preferred rates,” but that to keep such rates he has 
to meet certain conditions, including making “at least the 
required minimum payments when due on [his] Account and 
on all other loans or accounts with [Chase] and [his] other 
creditors.” Brief for Respondent 8, n. 2; see also 559 F. 3d 
963, 972, n. 1 (CA9 2009) (Cudahy, J., dissenting). If any of 
the conditions in the Agreement are not met, Chase reserves 
the right to “change [McCoy’s] interest rate and impose a 
Non-Preferred rate up to the maximum Non-Preferred rate 
described in the Pricing Schedule” and to apply any changes 
“to existing as well as new balances . . . effective with the 
billing cycle ending on the review date.” Brief for Respond­
ent 8, n. 2. 
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McCoy’s complaint alleges that Chase increased his in­
terest rate due to his delinquency or default, and applied 
that increase retroactively. McCoy asserts that the rate in­
crease violates Regulation Z because, pursuant to the Agree­
ment, Chase did not notify him of the increase until after 
it had taken effect.2 The District Court dismissed McCoy’s 
complaint, holding that because the increase did not con­
stitute a “change in terms” as contemplated by 12 CFR 
§ 226.9(c), Chase was not required to notify him of the in­
crease before implementing it. See App. to Pet. for Cert. 
37a–47a. 

A divided panel of the United States Court of Appeals 
for the Ninth Circuit reversed in relevant part, holding that 
Regulation Z requires issuers to provide notice of an 
interest-rate increase prior to its effective date. See 559 
F. 3d, at 969. Concluding that the text of Regulation Z 
is ambiguous and that the agency commentary accompany­
ing the 2004 request for comments and the 2007 proposed 
amendments favors neither party’s interpretation, the court 
relied primarily on the Official Staff Commentary; in particu­
lar, the court noted that Comment 9(c)–1 requires no notice 
of a change in terms if the “specific change” at issue is set 
forth in the initial agreement. See id., at 965–967. The 
court found, however, that because the Agreement vests 
Chase with discretion to impose any nonpreferred rate it 
chooses (up to the specified maximum) upon McCoy’s default, 
the Agreement “provides McCoy with no basis for predicting 
in advance what retroactive interest rate Chase will choose 
to charge him if he defaults.” Id., at 967. Accordingly, the 
court held that because the Agreement does not alert McCoy 
to the “specific change” that will occur if he defaults, Chase 

2 McCoy also asserted various state-law claims that are not before us. 
We note that McCoy’s complaint provides little detail regarding the trans­
actions at issue in this case. The parties, however, are in agreement as 
to the essential facts alleged. 
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was obliged to give notice of that change prior to its effective 
date. Ibid. Relying primarily on the 2004 notice of pro­
posed rulemaking and the 2007 proposed amendments, the 
dissenting judge concluded that Regulation Z does not re­
quire notice of an interest-rate increase in the circumstances 
of this case. See id., at 972–979 (opinion of Cudahy, J.). 

After the Ninth Circuit’s ruling, the United States Court 
of Appeals for the First Circuit decided the same question 
in Chase’s favor. See Shaner v. Chase Bank USA, N. A., 
587 F. 3d 488 (2009). The First Circuit relied in part on an 
amicus brief submitted by the Board at the court’s request, 
in which the agency advanced the same interpretation of 
Regulation Z that it now does before this Court. Id., at 493. 
We granted certiorari to resolve this division in authority.3 

561 U. S. 1005 (2010). 
II 

In order to decide this case, we must determine whether 
an interest-rate increase constitutes a “change in terms” 
under Regulation Z, when the change is made pursuant to a 
provision in the cardholder agreement allowing the issuer to 
increase the rate, up to a stated maximum, in the event of 
the cardholder’s delinquency or default. Accordingly, this 
case calls upon us to determine the meaning of a regulation 
promulgated by the Board under its statutory authority. 
The parties dispute the proper interpretation of the regula­
tion itself, as well as whether we should accord deference to 
the Board’s interpretation of its regulation. As explained 
below, we conclude that the text of the regulation is ambigu­
ous, and that deference is warranted to the interpretation of 
that text advanced by the Board in its amicus brief. 

3 The United States Court of Appeals for the Seventh Circuit has also 
rejected the reasoning of the Ninth Circuit, though on a different question 
than the one presented in this case. See Swanson v. Bank of America, 
N. A., 559 F. 3d 653, reh’g denied, 563 F. 3d 634 (2009) (disagreeing with 
the Ninth Circuit’s interpretation of Regulation Z). 
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A 

Our analysis begins with the text of Regulation Z in effect 
at the time this dispute arose. First, § 226.6 (2008) requires 
an “[i]nitial disclosure statement”: 

“The creditor shall disclose to the consumer, in termi­
nology consistent with that to be used on the periodic 
statement, each of the following items, to the extent 
applicable: 

“(a) Finance charge. The circumstances under which 
a finance charge will be imposed and an explanation of 
how it will be determined, as follows: 

. . . . . 
“(2) A disclosure of each periodic rate that may be 

used to compute the finance charge, the range of bal­
ances to which it is applicable, and the corresponding 
annual percentage rate. When different periodic rates 
apply to different types of transactions, the types of 
transactions to which the periodic rates apply shall also 
be disclosed.” (Footnotes omitted.) 

Second, § 226.9(c) requires certain “[s]ubsequent disclosure 
requirements”: 

“Change in terms—(1) Written notice required. 
Whenever any term required to be disclosed under 
§ 226.6 is changed or the required minimum periodic 
payment is increased, the creditor shall mail or deliver 
written notice of the change to each consumer who may 
be affected. The notice shall be mailed or delivered at 
least 15 days prior to the effective date of the change. 
The 15-day timing requirement does not apply if the 
change has been agreed to by the consumer, or if a peri­
odic rate or other finance charge is increased because of 
the consumer’s delinquency or default; the notice shall 
be given, however, before the effective date of the 
change. 
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“(2) Notice not required. No notice under this sec­
tion is required when the change . . . results from . . .  
the consumer’s default or delinquency (other than an in­
crease in the periodic rate or other finance charge).” 

The question is whether the increase in McCoy’s interest 
rate constitutes a change to a “term required to be disclosed 
under § 226.6,” requiring a subsequent disclosure under 
§ 226.9(c)(1). One of the initial terms that must be disclosed 
under § 226.6 is “each periodic rate that may be used to com­
pute the finance charge . . . and  the  corresponding annual 
percentage rate.” § 226.6(a)(2). McCoy argues that, be­
cause an increase in the interest rate increases the “periodic 
rate” applicable to his account, such an increase constitutes 
a change in terms within the meaning of § 226.9(c)(1). As 
further support, McCoy points to two provisions in § 226.9(c): 
first, that notice of an increase in the interest rate must be 
provided “before the effective date of the change” when the 
increase is due to “the consumer’s delinquency or default,” 
§ 226.9(c)(1); and second, that no notice is required of a 
change resulting “from the consumer’s default or delin­
quency (other than an increase in the periodic rate or 
other finance charge),” § 226.9(c)(2). Accordingly, because 
§ 226.9(c) includes interest-rate increases due to delinquency 
or default, McCoy argues that the plain text of the regu­
lation indicates that a change in the periodic rate due to 
such default is a “change in terms” requiring notice under 
§ 226.9(c)(1). 

We recognize that McCoy’s argument has some force; read 
in isolation, the language quoted above certainly suggests 
that credit card issuers must provide notice of an interest-
rate increase imposed pursuant to cardholder delinquency 
or default. But McCoy’s analysis begs the key question: 
whether the increase actually changed a “term” of the 
Agreement that was “required to be disclosed under § 226.6.” 
If not, § 226.9(c)’s subsequent notice requirement with re­
spect to a “change in terms” does not apply. Chase argues 
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precisely this: The increase did not change a term in the 
Agreement, but merely implemented one that had been ini­
tially disclosed, as required. This interpretation, though not 
commanded by the text of the regulation, is reasonable. 
Section 226.6(a)(2) requires initial disclosure of “each peri­
odic rate that may be used to compute the finance charge.” 
The Agreement itself discloses both the initial rate (pre­
ferred rate) and the maximum rate to be imposed in the 
event of default (nonpreferred rate). See Brief for Respond­
ent 8, n. 2; Brief for Petitioner 13–14.4 Accordingly, it is 
plausible to understand the Agreement to initially disclose 
“each periodic rate” to be applied to the account, and Chase 
arguably did not “change” those rates as a result of McCoy’s 
default. Instead, Chase merely implemented the previously 
disclosed term specifying the nonpreferred rate.5 

This reading still leaves the question why § 226.9(c)(1) re­
fers to interest-rate increases resulting from delinquency or 
default if such increases do not constitute a “change in 
terms.” One reasonable explanation Chase offers is that 
§ 226.9(c)(1) refers to interest-rate increases that were not 
specifically outlined in the agreement’s initial terms (unlike 
those in the present Agreement). For example, credit card 
agreements routinely include a “reservation of rights” provi­

4 The pricing schedule referred to in the Agreement is not contained in 
the case record, nor are its contents apparent from the parties’ briefs, 
but neither side disputes that it specified a maximum nonpreferred rate 
applicable to the Agreement. 

5 We are not persuaded by McCoy’s argument that, although Chase did 
not change a “contract term” when it raised his interest rate pursuant to 
the terms of the Agreement, it changed a “credit term,” thereby trigger­
ing § 226.9(c)’s notice requirement. The relevant text of Regulation Z 
does not refer to, let alone distinguish between, “contract terms” and 
“credit terms,” and McCoy’s repeated citations to TILA’s broad policy 
statement do not convince us that such a distinction is warranted. See 
15 U. S. C. § 1601(a) (“It is the purpose of this subchapter to assure a mean­
ingful disclosure of credit terms so that the consumer will be able to com­
pare more readily the various credit terms available to him and avoid the 
uninformed use of credit”). 
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sion giving the issuer discretion to change the terms of the 
contract, often as a means of responding to events that raise 
doubts about the cardholder’s creditworthiness. An issuer 
may exercise this general contract-modification authority 
and raise the interest rate applicable to the account to ad­
dress any heightened risk. See Brief for Petitioner 6. In 
such a case, § 226.9(c)(1) is best read to require that notice 
must be given prior to the effective date of the increase, 
because the unilateral increase instituted by the issuer actu­
ally changed a term—the interest rate—in a manner not spe­
cifically contemplated by the agreement.6 See Comment 
9(c)–1 (providing that notice is required if the agreement 
“does not include specific terms for an increase (for example, 
when an increase may occur under the creditor’s contract 
reservation right to increase the periodic rate)”). 

In short, Regulation Z is unclear with respect to the cru­
cial interpretive question: whether the interest-rate increase 
at issue in this case constitutes a “change in terms” requiring 
notice. We need not decide which party’s interpretation is 
more persuasive, however; both are plausible, and the text 
alone does not permit a more definitive reading. Accord­
ingly, we find Regulation Z to be ambiguous as to the ques­
tion presented, and must therefore look to the Board’s own 
interpretation of the regulation for guidance in deciding this 
case. See Coeur Alaska, Inc. v. Southeast Alaska Conser­
vation Council, 557 U. S. 261, 278 (2009) (stating that when 
an agency’s regulations construing a statute “are ambiguous 
. . . we next turn to the agencies’ subsequent interpretation 
of those regulations” for guidance); Ford Motor Credit Co. v. 

6 The Government offers an alternative example. Assume that the 
agreement is similar to the one at issue here, with a specified maximum 
level to which the interest rate can be increased if the cardholder defaults. 
If default occurs but the issuer raises the rate above the contractual maxi­
mum, notice must be given prior to the effective date because the issuer 
actually changed the term of the contract initially specifying the maximum 
rate possible. See Brief for United States as Amicus Curiae 14–15. 
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Milhollin, 444 U. S. 555, 560 (1980) (stating that when the 
question presented “is not governed by clear expression in 
the . . . regulation . . . it is appropriate to defer to the Federal 
Reserve Board and staff in determining what resolution of 
that issue” is appropriate). 

B 

The Board has made clear in the amicus brief it has sub­
mitted to this Court that, in the Board’s view, Chase was not 
required to give McCoy notice of the interest-rate increase 
under the version of Regulation Z applicable at the time. 
Under Auer v. Robbins, 519 U. S. 452 (1997), we defer to an 
agency’s interpretation of its own regulation, advanced in a 
legal brief, unless that interpretation is “plainly erroneous 
or inconsistent with the regulation.” Id., at 461 (internal 
quotation marks omitted). Because the interpretation the 
Board presents in its brief is consistent with the regulatory 
text, we need look no further in deciding this case.7 

In its brief to this Court, the Board explains that the 
Ninth Circuit “erred in concluding that, at the time of the 
transactions at issue in this case, Regulation Z required 
credit card issuers to provide a change-in-terms notice before 
implementing a contractual default-rate provision.” See 
Brief for United States as Amicus Curiae 11; see also ibid. 
(stating that when a term of an agreement authorized the 
credit provider “to increase a consumer’s interest rate if the 
consumer failed to make timely payments . . . any resulting 
rate increase did not represent a ‘change in terms,’ but 
rather the implementation of terms already set forth in the 

7 We note that, in reaching its decision, the Ninth Circuit did not have 
the benefit of briefing from the Board. The Ninth Circuit apparently did 
not solicit the views of the Board in the proceedings below, see Brief for 
Petitioner 16, and the First Circuit did not solicit the Board’s views in 
Shaner v. Chase Bank USA, N. A., 587 F. 3d 488 (2009), until after the 
Ninth Circuit issued its opinion in this case, see Order in No. 09–1157 
(CA1, Aug. 4, 2009). 
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initial disclosure statement”); id., at 15–16 (stating that 
“[w]hen a cardholder agreement identifies a contingency that 
triggers a rate increase, and the maximum possible rate that 
the issuer may charge if that contingency occurs,” then “no 
change-in-terms notice is required” under Regulation Z).8 

Under the principles set forth in Auer, we give deference to 
this interpretation. 

In Auer, we deferred to the Secretary of Labor’s interpre­
tation of his own regulation, presented in an amicus brief 
submitted by the agency at our invitation. 519 U. S., at 461– 
462. Responding to the petitioners’ objection that the 
agency’s interpretation came in a legal brief, we held that 
this fact did not, “in the circumstances of this case, make 
it unworthy of deference.” Id., at 462. We observed that 
“[t]he Secretary’s position is in no sense a ‘post hoc rational­
izatio[n]’ advanced by an agency seeking to defend past 
agency action against attack.” Ibid. (quoting Bowen v. 
Georgetown Univ. Hospital, 488 U. S. 204, 212 (1988)). We 
added: “There is simply no reason to suspect that the inter­
pretation does not reflect the agency’s fair and considered 
judgment on the matter in question.” Auer, 519 U. S., 
at 462. 

The brief submitted by the Board in the present case, at 
our invitation, is no different. As in Auer, there is no reason 
to believe that the interpretation advanced by the Board is a 
“post hoc rationalization” taken as a litigation position. The 
Board is not a party to this case. And as is evident from 
our discussion of Regulation Z itself, see Part II–A, supra, 

8 This is consistent with the view the Board advanced in its amicus brief 
to the First Circuit, in which the Board noted that it “has interpreted the 
applicable provisions of Regulation Z not to require a pre-effective date 
change-in-terms notice for an increase in annual percentage rate when the 
contingency that will trigger a rate increase and the specific consequences 
for the consumer’s rate are set forth in the initial card member agree­
ment.” App. to Brief for United States 2a. 
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the Board’s interpretation is neither “plainly erroneous” nor 
“inconsistent with” the indeterminate text of the regulation. 
In short, there is no reason to suspect that the position the 
Board takes in its amicus brief reflects anything other than 
the agency’s fair and considered judgment as to what the 
regulation required at the time this dispute arose. 

McCoy may well be correct in asserting that it is better 
policy to oblige credit card issuers to give advance notice of 
a rate increase; after all, both Congress and the Board have 
recently indicated that such a requirement is warranted. 
See Credit CARD Act, § 101(a)(1), 123 Stat. 1735–1736; 12 
CFR § 226.9(g) (2009). That Congress and the Board may 
currently hold such views does not mean, however, that def­
erence is not warranted to the Board’s different understand­
ing of what the pre-2009 version of Regulation Z required. 
To the contrary, the interpretation the Board advances in its 
amicus brief is entirely consistent with its past views. The 
2004 notice of rulemaking and the 2007 proposed amend­
ments to Regulation Z make clear that, prior to 2009, the 
Board’s fair and considered judgment was that “no change-
in-terms notice is required if the creditor specifies in advance 
the circumstances under which an increase . . . will occur,” 
69 Fed. Reg. 70931, and “immediate application of penalty 
pricing upon the occurrence of certain events specified in the 
contract” was permissible, 72 Fed. Reg. 33012. 

Under Auer, therefore, it is clear that deference to the 
interpretation in the Board’s amicus brief is warranted. 
The cases McCoy cites in which we declined to apply Auer 
do not suggest that deference is unwarranted here. In Gon­
zales v. Oregon, 546 U. S. 243 (2006), we declined to defer 
because—in sharp contrast to the present case—the regula­
tion in question did “little more than restate the terms of the 
statute” pursuant to which the regulation was promulgated. 
Id., at 257. Accordingly, no deference was warranted to an 
agency interpretation of what were, in fact, Congress’ words. 
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Ibid. In contrast, at the time of the transactions in this 
case, TILA itself included no requirements with respect to 
the disclosure of a change in credit terms. In Christensen 
v. Harris County, 529 U. S. 576 (2000), we declined to apply 
Auer deference because the regulation in question was un­
ambiguous, and adopting the agency’s contrary interpreta­
tion would “permit the agency, under the guise of interpret­
ing a regulation, to create de facto a new regulation.” 529 
U. S., at 588. In light of Regulation Z’s ambiguity, there is 
no such danger here. And our statement in Christensen 
that “deference is warranted only when the language of the 
regulation is ambiguous,” ibid., is perfectly consonant with 
Auer itself; if the text of a regulation is unambiguous, a con­
flicting agency interpretation advanced in an amicus brief 
will necessarily be “plainly erroneous or inconsistent with 
the regulation” in question. Auer, 519 U. S., at 461 (internal 
quotation marks omitted). Accordingly, under our prece­
dent deference to the Board’s interpretation of its own regu­
lation, as presented in the agency’s amicus brief, is wholly 
appropriate. 

C 

McCoy further argues that deference to a legal brief is 
inappropriate because the interpretation of Regulation Z in 
the Official Staff Commentary commands a different result. 
To be sure, the Official Staff Commentary promulgated by 
the Board as an interpretation of Regulation Z may warrant 
deference as a general matter. See Anderson Bros. Ford v. 
Valencia, 452 U. S. 205, 219 (1981) (holding that “the Board’s 
interpretation of its own regulation” should generally “be 
accepted by the courts”); Milhollin, 444 U. S., at 565 (“Unless 
demonstrably irrational, Federal Reserve Board staff opin­
ions construing [TILA] or Regulation [Z] should be disposi­
tive”). We find, however, that the Commentary at issue 
here largely replicates the ambiguity present in the regula­
tory text, and therefore it offers us nothing to which we can 
defer with respect to the precise interpretive question before 
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us.9 Cf. Smith v. City of Jackson, 544 U. S. 228, 248 (2005) 
(O’Connor, J., concurring in judgment) (noting that deference 
is not warranted when “there is no reasoned agency reading 
of the text to which we might defer”). 

The Ninth Circuit relied primarily on Comment 9(c)(1)–3, 
which states in relevant part that “a notice of change in 
terms is required, but it may be mailed or delivered as late 
as the effective date of the change . . . [i]f there is an 
increased periodic rate or any other finance charge attribut­
able to the consumer’s delinquency or default.” This exposi­
tion of the regulation does not add any clarity to the regu­
latory text, which expresses the same requirement. See 
§ 226.9(c)(1) (2008) (“[I]f a periodic rate or other finance 
charge is increased because of the consumer’s delinquency or 
default . . . notice shall be given . . . before the effective date 
of the change”). And like § 226.9(c), Comment 9(c) is entitled 
“Change in terms.” Accordingly, Chase’s plausible inter­
pretation of § 226.9(c)(1) is equally applicable to Comment 
9(c)(1)–3: On Chase’s view, because the interest-rate increase 
at issue in this case did not constitute a “change in terms,” 
the disclosure requirements in the regulation and Commen­
tary simply do not come into play. See supra, at 206–207. 

9 We are not persuaded by McCoy’s argument that the Board’s own regu­
lations make the Official Staff Commentary “the exclusive source of au­
thorized staff opinion.” Brief for Respondent 36 (emphasis added). In 
the regulations McCoy cites the Board has indicated only that the central 
purpose of the Commentary is to present agency interpretations that, if 
relied upon, provide the basis for invoking the good-faith defense to liabil­
ity under TILA. See 15 U. S. C. § 1640(f) (precluding liability for “any act 
done or omitted in good faith in conformity . . . with  any  interpretation 
. . . by an official or employee . . . duly  authorized by the Board to issue 
such interpretations . . . under such procedures as the Board may pre­
scribe”); 12 CFR pt. 226, App. C (2008) (“[O]fficial staff interpretations of 
this regulation . . . provide the protection afforded under [§ 1640(f)]”); id., 
Supp. I, Introduction ¶ 1, p. 451 (same); 46 Fed. Reg. 50288 (1981) (same). 
McCoy cites no authority indicating that, in promulgating the Commen­
tary and establishing certain statutory safe harbors, the Board intended 
to limit its ability to issue authoritative interpretations for other purposes. 
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Comment 9(c)–1 is also ambiguous, though the most plausi­
ble reading supports Chase’s position more than it does Mc­
Coy’s. The Comment begins: “No notice of a change in 
terms need be given if the specific change is set forth 
initially” in the agreement. We do not find that the Com­
ment’s addition of the modifier “specific” to the word 
“change” enables us to determine, any more than we could 
in light of the text of the regulation, see supra, at 207, 
whether the interest-rate increase at issue in this case was 
a “change in terms” requiring notice. According to Chase, 
as long as the agreement explains that delinquency or default 
might trigger an increased interest rate and states the maxi­
mum level to which the rate could be increased, the “specific 
change” that ensues upon default has been set forth initially 
and no additional notice is required before implementation. 
McCoy argues to the contrary: Under Comment 9(c)–1, any 
new rate imposed after delinquency or default must be dis­
closed prior to the effective date, if the particular rate 
(rather than the maximum rate) was not specifically men­
tioned in the agreement. On the whole, then, the Official 
Staff Commentary’s explanation of Regulation Z does not 
resolve the uncertainty in the regulatory text, and offers us 
no reason to disregard the interpretation advanced in the 
Board’s amicus brief.10 

10 In concluding otherwise, the Ninth Circuit focused on the examples 
Comment 9(c)–1 provides of changes that, if set forth initially, require no 
further disclosure when put into effect: 
“No notice of a change in terms need be given if the specific change is set 
forth initially, such as: Rate increases under a properly disclosed variable-
rate plan, a rate increase that occurs when an employee has been under a 
preferential rate agreement and terminates employment, or an increase 
that occurs when the consumer has been under an agreement to maintain 
a certain balance in a savings account in order to keep a particular rate 
and the account balance falls below the specified minimum.” 

The Ninth Circuit concluded that, in contrast to each of these three 
examples, “the increase here occurs at Chase’s discretion.” 559 F. 3d 963, 
966 (2009). That is, once the triggering event—McCoy’s default—oc­
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McCoy further contends that our reliance here on an 
agency interpretation presented outside the four corners of 
the Official Staff Commentary will require future litigants, 
as well as the Board, to expend time and resources “to comb 
through . . . correspondence, publications, and the agency’s 
website to determine the agency’s position.” Brief for Re­
spondent 37–38. We are not convinced. McCoy may be 
correct that the Board established the Official Staff Com­
mentary so as to centralize its opinionmaking process and 
avoid “overburdening the industry with excessive detail and 
multiple research sources.” 46 Fed. Reg. 50288. But his 
suggestion that, if we accord deference to an amicus brief, 
all other “unofficial” sources will be fair game is of no mo­
ment. Today we decide only that the amicus brief submit­
ted by the Board is entitled to deference in light of “the 
circumstances of this case.” Auer, 519 U. S., at 462. 

Accordingly, we conclude that, at the time of the transac­
tions at issue in this case, Regulation Z did not require Chase 

curred, Chase had the latitude to increase the interest rate as it saw fit 
(up to the limit specified in the Pricing Schedule). 

We are not persuaded by the Ninth Circuit’s reasoning. Certainly, 
under a “variable-rate” plan the interest rate fluctuates according to an 
external variable easily discernable by the cardholder (like the federal 
prime rate), and the issuer has no discretion. See ibid. But the Com­
ment’s second and third examples do not appear to be significantly differ­
ent from this case: The agreement contains a preset rate, but it also 
provides that, on the occurrence of a predefined event (terminating 
employment or a low account balance), the rate will increase. 

Moreover, Comment 9(c)–1 further states that notice is needed “if the 
contract allows the creditor to increase the rate at its discretion but does 
not include specific terms for an increase”—for example, “when an in­
crease may occur under the creditor’s contract reservation right to in­
crease the periodic rate.” It would seem that the narrower latitude 
Chase had under the Agreement to set the precise new rate within a 
specified range after McCoy defaulted is not the kind of “discretion” the 
last example of Comment 9(c)–1 contemplates. In short, analogizing to 
the Comment’s examples suggests that Chase’s action in setting a new 
rate was most likely a “specific change” that the Agreement itself contem­
plated, and subsequent disclosure was not clearly required. 
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to provide McCoy with a change-in-terms notice before it 
implemented the Agreement term allowing it to raise his 
interest rate following delinquency or default. 

* * * 

For the foregoing reasons, the judgment of the United 
States Court of Appeals for the Ninth Circuit is reversed, 
and the case is remanded for further proceedings consistent 
with this opinion. 

It is so ordered. 
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SWARTHOUT, WARDEN v. COOKE 

on petition for writ of certiorari to the united 
states court of appeals for the ninth circuit 

No. 10–333. Decided January 24, 2011* 

Respondents Cooke and Clay both sought federal habeas relief challenging 
decisions by California authorities denying them parole. The Ninth 
Circuit granted habeas relief in each case, holding that California’s pa­
role statute created a liberty interest protected by the Due Process 
Clause; that the statute’s standard of review—that “some evidence” of 
current dangerousness support the denial—was a component of that fed­
erally protected right; and that the standard’s application in each case 
was an “unreasonable determination of the facts in light of the evidence” 
under 28 U. S. C. § 2254(d)(2). 

Held: The Ninth Circuit erred in granting habeas relief in these cases. 
Federal courts may not grant federal habeas relief to state prisoners 
“ ‘for errors of state law.’ ” Estelle v. McGuire, 502 U. S. 62, 67. The 
Ninth Circuit’s holding that California law creates a liberty interest 
in parole is a reasonable application of this Court’s cases, see, e. g., 
Greenholtz v. Inmates of Neb. Penal and Correctional Complex, 442 
U. S. 1, 12, but the fair procedures required to vindicate that interest 
in the parole context are minimal, id., at 16. Here, respondents re­
ceived at least this amount of process—they were allowed to speak at 
their hearings and contest the evidence against them, were afforded 
access to their records in advance, and were notified of the reasons 
why parole was denied. Subjecting to federal-court merits review the 
application of state-prescribed procedures in cases involving liberty 
and property interests is contrary to the long recognized principle 
that “a ‘mere error of state law’ is not a denial of due process,” Engle 
v. Isaac, 456 U. S. 107, 121, n. 21. 

Certiorari granted; 606 F. 3d 1206 and 384 Fed. Appx. 544, reversed. 

Per Curiam.
 
I
 

California’s parole statute provides that the Board of 
Prison Terms “shall set a release date unless it determines 

*Together with Cate, Secretary, California Department of Corrections 
and Rehabilitation v. Clay (see this Court’s Rule 12.4), also on certio­
rari to the same court. 
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that . . . consideration of the public safety requires a more 
lengthy period of incarceration.” Cal. Penal Code Ann. 
§ 3041(b) (West Supp. 2010). If the board denies parole, the 
prisoner can seek judicial review in a state habeas petition. 
The California Supreme Court has explained that “the stand­
ard of review properly is characterized as whether ‘some evi­
dence’ supports the conclusion that the inmate is unsuitable 
for parole because he or she currently is dangerous.” In re 
Lawrence, 44 Cal. 4th 1181, 1191, 190 P. 3d 535, 539 (2008). 
See also In re Shaputis, 44 Cal. 4th 1241, 1253–1254, 190 
P. 3d 573, 580 (2008); In re Rosenkrantz, 29 Cal. 4th 616, 
625–626, 59 P. 3d 174, 183 (2002). 

A 

Respondent Damon Cooke was convicted of attempted 
first-degree murder in 1991, and a California court sentenced 
him to an indeterminate term of seven years to life in prison 
with the possibility of parole. In November 2002, the board 
determined that Cooke was not yet suitable for parole, bas­
ing its decision on the “especially cruel and callous manner” 
of his commitment offense, App. to Pet. for Cert. 50a; his 
failure to participate fully in rehabilitative programs; his fail­
ure to develop marketable skills; and three incidents of mis­
conduct while in prison. The board admitted that Cooke 
had received a favorable psychological report, but it dis­
missed the report as not credible because it included several 
inconsistent and erroneous statements. 

Cooke filed a petition for a writ of habeas corpus in State 
Superior Court. The court denied his petition. “The rec­
ord indicates,” it said, “that there was some evidence, includ­
ing but certainly not limited to the life offense, to support 
the board’s denial.” Id., at 42a. Cooke subsequently filed 
a habeas petition with the California Court of Appeal and a 
petition for direct review by the California Supreme Court. 
Both were denied. 
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In October 2004, Cooke filed a federal habeas petition pur­
suant to 28 U. S. C. § 2254 challenging the parole board’s de­
termination. The District Court denied his petition. The 
Ninth Circuit reversed, holding that California’s parole stat­
ute created a liberty interest protected by the Due Process 
Clause, and that “California’s ‘some evidence’ requirement” 
was a “component” of that federally protected liberty inter­
est. Cooke v. Solis, 606 F. 3d 1206, 1213 (2010). It then 
concluded that the state court had made an “unreasonable 
determination of the facts in light of the evidence” under 
§ 2254(d)(2) by finding any evidence at all that Cooke would 
pose a threat to public safety if released. Id., at 1216 (inter­
nal quotation marks omitted). 

B 

Respondent Elijah Clay was convicted of first-degree mur­
der in 1978, and a California court sentenced him to impris­
onment for seven years to life with the possibility of parole. 
In 2003, the board found Clay suitable for parole, but the 
Governor exercised his authority to review the case and 
found Clay unsuitable for parole. See Cal. Const., Art. 5, 
§ 8(b); Cal. Penal Code Ann. § 3041.2 (West 2000). The Gov­
ernor cited the gravity of Clay’s crime; his extensive criminal 
history, which reflected “the culmination of a life of crime,” 
App. to Pet. for Cert. 116a; his failure to participate fully in 
self-help programs; and his unrealistic plans for employment 
and housing after being paroled. Regarding the last factor, 
the Governor concluded that Clay would be likely to return 
to crime, given his propensity for substance abuse and lack 
of a viable means of employment. 

Clay filed a petition for a writ of habeas corpus in State 
Superior Court. That court denied Clay’s petition, as did 
the California Court of Appeal. The California Supreme 
Court denied review. 

Clay subsequently filed a federal petition for a writ of ha­
beas corpus, which the District Court granted. The District 
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Court concluded that the Governor’s reliance on the nature 
of Clay’s long-past commitment offense violated Clay’s right 
to due process, and dismissed each of the other factors the 
Governor cited as unsupported by the record. The Ninth 
Circuit affirmed, agreeing with the District Court’s conclu­
sion that “the Governor’s decision was an unreasonable ap­
plication of California’s ‘some evidence’ rule and was an un­
reasonable determination of the facts in light of the evidence 
presented.” Clay v. Kane, 384 Fed. Appx. 544, 546 (2010). 

II 

In granting habeas relief based on its conclusion that the 
state courts had misapplied California’s “some evidence” 
rule, the Ninth Circuit must have assumed either that fed­
eral habeas relief is available for an error of state law, or that 
correct application of the State’s “some evidence” standard is 
required by the federal Due Process Clause. Neither as­
sumption is correct. 

As to the first: The habeas statute “unambiguously pro­
vides that a federal court may issue a writ of habeas corpus 
to a state prisoner ‘only on the ground that he is in custody in 
violation of the Constitution or laws or treaties of the United 
States.’ ” Wilson v. Corcoran, ante, at  5  (per curiam) 
(quoting 28 U. S. C. § 2254(a)). “We have stated many times 
that ‘federal habeas corpus relief does not lie for errors of 
state law.’ ” Estelle v. McGuire, 502 U. S. 62, 67 (1991) 
(quoting Lewis v. Jeffers, 497 U. S. 764, 780 (1990)). 

As for the Due Process Clause, standard analysis under 
that provision proceeds in two steps: We first ask whether 
there exists a liberty or property interest of which a person 
has been deprived, and if so we ask whether the procedures 
followed by the State were constitutionally sufficient. Ken­
tucky Dept. of Corrections v. Thompson, 490 U. S. 454, 460 
(1989). Here, the Ninth Circuit held that California law cre­
ates a liberty interest in parole, see 606 F. 3d, at 1213. 
While we have no need to review that holding here, it is a 
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reasonable application of our cases. See Board of Pardons 
v. Allen, 482 U. S. 369, 373–381 (1987); Greenholtz v. Inmates 
of Neb. Penal and Correctional Complex, 442 U. S. 1, 12 
(1979). 

Whatever liberty interest exists is, of course, a state inter­
est created by California law. There is no right under the 
Federal Constitution to be conditionally released before the 
expiration of a valid sentence, and the States are under no 
duty to offer parole to their prisoners. Id., at 7. When, 
however, a State creates a liberty interest, the Due Process 
Clause requires fair procedures for its vindication—and fed­
eral courts will review the application of those constitution­
ally required procedures. In the context of parole, we have 
held that the procedures required are minimal. In Green­
holtz, we found that a prisoner subject to a parole statute 
similar to California’s received adequate process when he 
was allowed an opportunity to be heard and was provided a 
statement of the reasons why parole was denied. Id., at 16. 
“The Constitution,” we held, “does not require more.” Ibid. 
Cooke and Clay received at least this amount of process: 
They were allowed to speak at their parole hearings and to 
contest the evidence against them, were afforded access to 
their records in advance, and were notified as to the reasons 
why parole was denied. 606 F. 3d, at 1208–1212; App. to 
Pet. for Cert. 69a–80a; Cal. Penal Code Ann. §§ 3041, 3041.5 
(West Supp. 2010). 

That should have been the beginning and the end of the 
federal habeas courts’ inquiry into whether Cooke and Clay 
received due process. Instead, however, the Court of Ap­
peals reviewed the state courts’ decisions on the merits and 
concluded that they had unreasonably determined the facts 
in light of the evidence. See 606 F. 3d, at 1213–1216; 384 
Fed. Appx., at 545–546. Other Ninth Circuit cases have 
done the same. See, e. g., Pearson v. Muntz, 606 F. 3d 606, 
611 (2010) (per curiam). No opinion of ours supports con­
verting California’s “some evidence” rule into a substantive 
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federal requirement. The liberty interest at issue here is 
the interest in receiving parole when the California stand­
ards for parole have been met, and the minimum procedures 
adequate for due process protection of that interest are those 
set forth in Greenholtz.* See Hayward v. Marshall, 603 
F. 3d 546, 559 (CA9 2010) (en banc). Greenholtz did not in­
quire into whether the constitutionally requisite procedures 
provided by Nebraska produced the result that the evidence 
required; a fortiori it is no federal concern here whether 
California’s “some evidence” rule of judicial review (a proce­
dure beyond what the Constitution demands) was correctly 
applied. 

It will not do to pronounce California’s “some evidence” 
rule to be “a component” of the liberty interest, 606 F. 3d, at 
1213. Such reasoning would subject to federal-court merits 
review the application of all state-prescribed procedures 
in cases involving liberty or property interests, including 
(of course) those in criminal prosecutions. That has never 

*Cooke and Clay argue that the greater protections afforded to the rev­
ocation of good-time credits should apply, citing In re Rosenkrantz, 29 Cal. 
4th 616, 657–658, 59 P. 3d 174, 205 (2002), a California Supreme Court 
case that refers to our good-time-credits decision in Superintendent, Mass. 
Correctional Institution at Walpole v. Hill, 472 U. S. 445 (1985). But 
Rosenkrantz did not purport to equate California’s parole system with 
good-time credits. It cites Hill twice. The first citation merely observes 
that the court relied upon Hill in an earlier opinion adopting the “some 
evidence” test for decisions to revoke parole that had previously been 
granted. 29 Cal. 4th, at 656, 59 P. 3d, at 204. The second citation, which 
does occur in the part of the opinion discussing the need for “some evi­
dence” review in parole decisions, simply borrows language from Hill to 
support the proposition that “ ‘[r]equiring a modicum of evidence’ ” can 
“ ‘help to prevent arbitrary deprivations.’ ” 29 Cal. 4th, at 658, 59 P. 3d, 
at 205 (quoting Hill, 472 U. S., at 455). In any event, the question of 
which due process requirements apply is one of federal law, not California 
law; and neither of these citations comes close to addressing that question. 
Any doubt on that score is resolved by a subsequent footnote stating that 
the court’s decision is premised only on state law. 29 Cal. 4th, at 658, 
n. 12, 59 P. 3d, at 205, n. 12. 
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been the law. To the contrary, we have long recognized that 
“a ‘mere error of state law’ is not a denial of due process.” 
Engle v. Isaac, 456 U. S. 107, 121, n. 21 (1982); see also 
Estelle, 502 U. S., at 67–68. Because the only federal right 
at issue is procedural, the relevant inquiry is what process 
Cooke and Clay received, not whether the state court de­
cided the case correctly. 

The Ninth Circuit’s questionable finding that there was no 
evidence in the record supporting the parole denials is irrele­
vant unless there is a federal right at stake, as § 2254(a) re­
quires. See id., at 67. The short of the matter is that the 
responsibility for ensuring that the constitutionally adequate 
procedures governing California’s parole system are prop­
erly applied rests with California courts, and is no part of 
the Ninth Circuit’s business. 

The petition for a writ of certiorari and respondents’ mo­
tions for leave to proceed in forma pauperis are granted. 

The judgments below are 
Reversed. 

Justice Ginsburg, concurring. 

In Superintendent, Mass. Correctional Institution at 
Walpole v. Hill, 472 U. S. 445, 455 (1985), this Court held 
that, to comply with due process, revocation of a prisoner’s 
good time credits must be supported by “some evidence.” 
If California law entitled prisoners to parole upon satisfac­
tion of specified criteria, then Hill would be closely in point. 
See In re Rosenkrantz, 29 Cal. 4th 616, 657–658, 59 P. 3d 174, 
205 (2002). The Ninth Circuit, however, has determined 
that for California’s parole system, as for Nebraska’s, Green­
holtz v. Inmates of Neb. Penal and Correctional Complex, 
442 U. S. 1 (1979), is the controlling precedent. Hayward v. 
Marshall, 603 F. 3d 546, 559–561 (2010) (en banc). Given 
that determination, I agree that today’s summary disposition 
is in order. 
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BRUESEWITZ et al. v. WYETH LLC, fka WYETH,
 
INC., et al.
 

certiorari to the united states court of appeals for 
the third circuit 

No. 09–152. Argued October 12, 2010—Decided February 22, 2011 

The National Childhood Vaccine Injury Act of 1986 (NCVIA or Act) cre­
ated a no-fault compensation program to stabilize a vaccine market ad­
versely affected by an increase in vaccine-related tort litigation and to 
facilitate compensation to claimants who found pursuing legitimate 
vaccine-inflicted injuries too costly and difficult. The Act provides that 
a party alleging a vaccine-related injury may file a petition for compen­
sation in the Court of Federal Claims, naming the Health and Human 
Services Secretary as the respondent; that the court must resolve the 
case by a specified deadline; and that the claimant can then decide 
whether to accept the court’s judgment or reject it and seek tort relief 
from the vaccine manufacturer. Awards are paid out of a fund created 
by an excise tax on each vaccine dose. As a quid pro quo, manufactur­
ers enjoy significant tort-liability protections. Most importantly, the 
Act eliminates manufacturer liability for a vaccine’s unavoidable, ad­
verse side effects. 

Hannah Bruesewitz’s parents filed a vaccine injury petition in the 
Court of Federal Claims, claiming that Hannah became disabled after 
receiving a diphtheria, tetanus, and pertussis (DTP) vaccine manufac­
tured by Lederle Laboratories (now owned by respondent Wyeth). 
After that court denied their claim, they elected to reject the unfavor­
able judgment and filed suit in Pennsylvania state court, alleging, inter 
alia, that the defective design of Lederle’s DTP vaccine caused Han­
nah’s disabilities, and that Lederle was subject to strict liability and 
liability for negligent design under Pennsylvania common law. Wyeth 
removed the suit to the Federal District Court. It granted Wyeth sum­
mary judgment, holding that the relevant Pennsylvania law was pre­
empted by 42 U. S. C. § 300aa–22(b)(1), which provides that “[n]o vaccine 
manufacturer shall be liable in a civil action for damages arising from a 
vaccine-related injury or death associated with the administration of a 
vaccine after October 1, 1988, if the injury or death resulted from side 
effects that were unavoidable even though the vaccine was properly 
prepared and was accompanied by proper directions and warnings.” 
The Third Circuit affirmed. 
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Held: The NCVIA pre-empts all design-defect claims against vaccine 
manufacturers brought by plaintiffs seeking compensation for injury or 
death caused by a vaccine’s side effects. Pp. 231–243. 

(a) Section 300aa–22(b)(1)’s text suggests that a vaccine’s design is 
not open to question in a tort action. If a manufacturer could be held 
liable for failure to use a different design, the “even though” clause 
would do no work. A vaccine side effect could always have been avoid­
able by use of a different vaccine not containing the harmful element. 
The language of the provision thus suggests the design is not subject to 
question in a tort action. What the statute establishes as a complete 
defense must be unavoidability (given safe manufacture and warning) 
with respect to the particular design. This conclusion is supported by 
the fact that, although products-liability law establishes three grounds 
for liability—defective manufacture, inadequate directions or warnings, 
and defective design—the Act mentions only manufacture and warnings. 
It thus seems that the Act’s failure to mention design-defect liability is 
“by deliberate choice, not inadvertence.” Barnhart v. Peabody Coal 
Co., 537 U. S. 149, 168. Pp. 231–233. 

(b) Contrary to petitioners’ argument, there is no reason to believe 
that § 300aa–22(b)(1)’s term “unavoidable” is a term of art incorporating 
Restatement (Second) of Torts § 402A, Comment k, which exempts from 
strict-liability rules “unavoidably unsafe products.” “Unavoidable” is 
hardly a rarely used word, and cases interpreting comment k attach 
special significance only to the term “unavoidably unsafe products,” not 
the word “unavoidable” standing alone. Moreover, reading the phrase 
“side effects that were unavoidable” to exempt injuries caused by flawed 
design would require treating “even though” as a coordinating conjunc­
tion linking independent ideas when it is a concessive, subordinating 
conjunction conveying that one clause weakens or qualifies the other. 
The canon against superfluity does not undermine this Court’s interpre­
tation because petitioners’ competing interpretation has superfluity 
problems of its own. Pp. 233–237. 

(c) The structure of the NCVIA and of vaccine regulation in general 
reinforces what § 300aa–22(b)(1)’s text suggests. Design defects do not 
merit a single mention in the Act or in Food and Drug Administration 
regulations that pervasively regulate the drug manufacturing process. 
This lack of guidance for design defects, combined with the extensive 
guidance for the two liability grounds specifically mentioned in the Act, 
strongly suggests that design defects were not mentioned because they 
are not a basis for liability. The Act’s mandates lead to the same conclu­
sion. It provides for federal agency improvement of vaccine design and 
for federally prescribed compensation, which are other means for 
achieving the two beneficial effects of design-defect torts—prompting 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



225 Cite as: 562 U. S. 223 (2011) 

Syllabus 

the development of improved designs, and providing compensation for 
inflicted injuries. The Act’s structural quid pro quo also leads to the 
same conclusion. The vaccine manufacturers fund an informal, efficient 
compensation program for vaccine injuries in exchange for avoiding 
costly tort litigation and the occasional disproportionate jury verdict. 
Taxing their product to fund the compensation program, while leaving 
their liability for design defect virtually unaltered, would hardly coax 
them back into the market. Pp. 237–240. 

561 F. 3d 233, affirmed. 

Scalia, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Thomas, Breyer, and Alito, JJ., joined. Breyer, J., 
filed a concurring opinion, post, p. 243. Sotomayor, J., filed a dissenting 
opinion, in which Ginsburg, J., joined, post, p. 250. Kagan, J., took no 
part in the consideration or decision of the case. 

David C. Frederick argued the cause for petitioners. 
With him on the briefs were Derek T. Ho, Brendan J. Crim­
mins, John Eddie Williams, and Collyn A. Peddie. 

Kathleen M. Sullivan argued the cause for respondent. 
With her on the brief were Faith E. Gay, Sanford I. Weis­
burst, William B. Adams, Daniel J. Thomasch, Richard W. 
Mark, E. Joshua Rosenkranz, Lauren J. Elliot, and John 
L. Ewald. 

Benjamin J. Horwich argued the cause for the United 
States as amicus curiae urging affirmance. With him on 
the brief were Acting Solicitor General Katyal, Assistant 
Attorney General West, Deputy Solicitor General Kneedler, 
Michael S. Raab, Irene M. Solet, and David Benor.* 

*Briefs of amici curiae urging reversal were filed for the American 
Association for Justice et al. by Valerie M. Nannery and Leslie Brueck­
ner; for the National Vaccine Information Center et al. by Robert J. 
Krakow and Mary S. Holland; for the Vaccine Injured Petitioners Bar 
Association et al. by Jennifer Anne Gore Maglio and Peter H. Meyers; for 
Mark A. Geistfeld by Mr. Geistfeld, pro se; and for Kenneth W. Starr et al. 
by Jonathan S. Massey. 

Briefs of amici curiae urging affirmance were filed for the American 
Academy of Pediatrics et al. by Lorane F. Hebert and Stephan E. Lawton; 
for the Chamber of Commerce of the United States of America by David 
M. Gossett, Robin S. Conrad, and Amar D. Sarwal; for GlaxoSmithKline 
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Opinion of the Court 

Justice Scalia delivered the opinion of the Court. 

We consider whether a pre-emption provision enacted in 
the National Childhood Vaccine Injury Act of 1986 
(NCVIA) 1 bars state-law design-defect claims against vac­
cine manufacturers. 

I 
A 

For the last 66 years, vaccines have been subject to the 
same federal premarket approval process as prescription 
drugs, and compensation for vaccine-related injuries has 
been left largely to the States.2 Under that regime, the 
elimination of communicable diseases through vaccination 
became “one of the greatest achievements” of public health 
in the 20th century.3 But in the 1970’s and 1980’s vaccines 
became, one might say, victims of their own success. They 
had been so effective in preventing infectious diseases that 
the public became much less alarmed at the threat of those 
diseases,4 and much more concerned with the risk of injury 
from the vaccines themselves.5 

LLC et al.  by  Paul D. Clement, Daryl Joseffer, Dino S. Sangiamo, David 
S. Gray, M. Diane Owens, and Bradley S. Wolff; for the Washington Legal 
Foundation by Daniel J. Popeo and Cory L. Andrews; and for Patricia A. 
Buffler et al. by Martin S. Kaufman. 

Ann M. Lipton filed a brief for Marguerite Willner as amicus curiae. 
1 42 U. S. C. § 300aa–22(b)(1). 
2 See P. Hutt, R. Merrill, & L. Grossman, Food and Drug Law 912–913, 

1458 (3d ed. 2007). 
3 Centers for Disease Control, Achievements in Public Health, 1900– 

1999: Impact of Vaccines Universally Recommended for Children, 48 Mor­
bidity and Mortality Weekly Report 243, 247 (Apr. 2, 1999). 

4 See Mortimer, Immunization Against Infectious Disease, 200 Science 
902, 906 (1978). 

5 See National Vaccine Advisory Committee, A Comprehensive Review 
of Federal Vaccine Safety Programs and Public Health Activities 2–3 
(Dec. 2008) (hereinafter NVAC), http://www.hhs.gov/nvpo/nvac/documents/ 
vaccine-safety-review.pdf (as visited Feb. 18, 2011, and available in Clerk 
of Court’s case file). 
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Much of the concern centered around vaccines against 
diphtheria, tetanus, and pertussis (DTP), which were blamed 
for children’s disabilities and developmental delays. This 
led to a massive increase in vaccine-related tort litigation. 
Whereas between 1978 and 1981 only nine products-liability 
suits were filed against DTP manufacturers, by the mid­
1980’s the suits numbered more than 200 each year.6 This 
destabilized the DTP vaccine market, causing two of the 
three domestic manufacturers to withdraw; and the remain­
ing manufacturer, Lederle Laboratories, estimated that its 
potential tort liability exceeded its annual sales by a factor of 
200.7 Vaccine shortages arose when Lederle had production 
problems in 1984.8 

Despite the large number of suits, there were many com­
plaints that obtaining compensation for legitimate vaccine-
inflicted injuries was too costly and difficult.9 A significant 
number of parents were already declining vaccination for 
their children,10 and concerns about compensation threatened 
to depress vaccination rates even further.11 This was a 
source of concern to public health officials, since vaccines are 
effective in preventing outbreaks of disease only if a large 
percentage of the population is vaccinated.12 

6 See Sing & Willian, Supplying Vaccines: An Overview of the Market 
and Regulatory Context, in Supplying Vaccines: An Economic Analysis of 
Critical Issues 45, 51–52 (M. Pauly, C. Robinson, S. Sepe, M. Sing, & M. 
Willian eds. 1996). 

7 See id., at 52. 
8 See Centers for Disease Control, Diphtheria-Tetanus-Pertussis Vaccine 

Shortage, 33 Morbidity and Mortality Weekly Report 695–696 (Dec. 14, 
1984). 

9 See Apolinsky & Van Detta, Rethinking Liability for Vaccine Injury, 
19 Cornell J. L. & Pub. Pol’y 537, 550–551 (2010); T. Burke, Lawyers, Law­
suits, and Legal Rights: The Battle Over Litigation in American Society 
146 (2002). 

10 Mortimer, supra, at 906. 
11 See Hagan, Vaccine Compensation Schemes, 45 Food Drug Cosm. L. J. 

477, 479 (1990). 
12 See R. Merrill, Introduction to Epidemiology 65–68 (5th ed. 2010). 
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To stabilize the vaccine market and facilitate compensa­
tion, Congress enacted the NCVIA in 1986. The Act estab­
lishes a no-fault compensation program “designed to work 
faster and with greater ease than the civil tort system.” 
Shalala v. Whitecotton, 514 U. S. 268, 269 (1995). A person 
injured by a vaccine, or his legal guardian, may file a petition 
for compensation in the United States Court of Federal 
Claims, naming the Secretary of Health and Human Services 
as the respondent.13 A special master then makes an infor­
mal adjudication of the petition within (except for two lim­
ited exceptions) 240 days.14 The Court of Federal Claims 
must review objections to the special master’s decision and 
enter final judgment under a similarly tight statutory dead­
line.15 At that point, a claimant has two options: to accept 
the court’s judgment and forgo a traditional tort suit for 
damages, or to reject the judgment and seek tort relief from 
the vaccine manufacturer.16 

Fast, informal adjudication is made possible by the Act’s 
Vaccine Injury Table, which lists the vaccines covered under 
the Act; describes each vaccine’s compensable, adverse side 
effects; and indicates how soon after vaccination those side 
effects should first manifest themselves.17 Claimants who 
show that a listed injury first manifested itself at the appro­
priate time are prima facie entitled to compensation.18 No 
showing of causation is necessary; the Secretary bears the 
burden of disproving causation.19 A claimant may also re­
cover for unlisted side effects, and for listed side effects that 
occur at times other than those specified in the Table, but 

13 See 42 U. S. C. § 300aa–11(a)(1). 
14 See § 300aa–12(d)(3). 
15 See § 300aa–12(e), (g). 
16 See § 300aa–21(a). 
17 See § 300aa–14(a); 42 CFR § 100.3 (2009) (current Vaccine Injury 

Table). 
18 See 42 U. S. C. §§ 300aa–11(c)(1), 300aa–13(a)(1)(A). 
19 See § 300aa–13(a)(1)(B). 
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for those the claimant must prove causation.20 Unlike in 
tort suits, claimants under the Act are not required to show 
that the administered vaccine was defectively manufactured, 
labeled, or designed. 

Successful claimants receive compensation for medical, re­
habilitation, counseling, special education, and vocational 
training expenses; diminished earning capacity; pain and suf­
fering; and $250,000 for vaccine-related deaths.21 Attorney’s 
fees are provided, not only for successful cases, but even for 
unsuccessful claims that are not frivolous.22 These awards 
are paid out of a fund created by an excise tax on each vac­
cine dose.23 

The quid pro quo for this, designed to stabilize the vaccine 
market, was the provision of significant tort-liability protec­
tions for vaccine manufacturers. The Act requires claim­
ants to seek relief through the compensation program before 
filing suit for more than $1,000.24 Manufacturers are gener­
ally immunized from liability for failure to warn if they have 
complied with all regulatory requirements (including but not 
limited to warning requirements) and have given the warn­
ing either to the claimant or the claimant’s physician.25 

They are immunized from liability for punitive damages ab­
sent failure to comply with regulatory requirements, “fraud,” 
“intentional and wrongful withholding of information,” or 
other “criminal or illegal activity.” 26 And most relevant to 

20 See § 300aa–11(c)(1)(C)(ii). 
21 See § 300aa–15(a). 
22 See § 300aa–15(e). 
23 See § 300aa–15(i)(2); 26 U. S. C. §§ 4131, 9510. 
24 See 42 U. S. C. § 300aa–11(a)(2). 
25 See § 300aa–22(b)(2), (c). The immunity does not apply if the plaintiff 

establishes by clear and convincing evidence that the manufacturer was 
negligent, or was guilty of fraud, intentional and wrongful withholding of 
information, or other unlawful activity. See §§ 300aa–22(b)(2), 300aa– 
23(d)(2). 

26 § 300aa–23(d)(2). 
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the present case, the Act expressly eliminates liability for a 
vaccine’s unavoidable, adverse side effects: 

“No vaccine manufacturer shall be liable in a civil ac­
tion for damages arising from a vaccine-related injury 
or death associated with the administration of a vaccine 
after October 1, 1988, if the injury or death resulted 
from side effects that were unavoidable even though the 
vaccine was properly prepared and was accompanied by 
proper directions and warnings.” 27 

B 

The vaccine at issue here is a DTP vaccine manufactured 
by Lederle Laboratories. It first received federal approval 
in 1948 and received supplemental approvals in 1953 and 
1970. Respondent Wyeth purchased Lederle in 1994 and 
stopped manufacturing the vaccine in 1998. 

Hannah Bruesewitz was born on October 20, 1991. Her 
pediatrician administered doses of the DTP vaccine accord­
ing to the Center for Disease Control’s recommended child­
hood immunization schedule. Within 24 hours of her April 
1992 vaccination, Hannah started to experience seizures.28 

She suffered over 100 seizures during the next month, and 
her doctors eventually diagnosed her with “residual seizure 
disorder” and “developmental delay.” 29 Hannah, now a 
teenager, is still diagnosed with both conditions. 

In April 1995, Hannah’s parents, Russell and Robalee 
Bruesewitz, filed a vaccine injury petition in the United 
States Court of Federal Claims, alleging that Hannah suf­
fered from on-Table residual seizure disorder and encepha­
lopathy injuries.30 A Special Master denied their claims on 
various grounds, though they were awarded $126,800 in at­

27 § 300aa–22(b)(1).
 
28 See Bruesewitz v. Secretary of Dept. of Health and Human Servs.,
 

No. 95–0266V, 2002 WL 31965744, *3 (Ct. Cl., Dec. 20, 2002). 
29 561 F. 3d 233, 236 (CA3 2009). 
30 See Bruesewitz, supra, at *1. 
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torney’s fees and costs. The Bruesewitzes elected to reject 
the unfavorable judgment, and in October 2005 filed this law­
suit in Pennsylvania state court. Their complaint alleged 
(as relevant here) that defective design of Lederle’s DTP 
vaccine caused Hannah’s disabilities, and that Lederle was 
subject to strict liability, and liability for negligent design, 
under Pennsylvania common law.31 

Wyeth removed the suit to the United States District 
Court for the Eastern District of Pennsylvania, which 
granted Wyeth summary judgment on the strict-liability and 
negligence design-defect claims, holding that the Pennsylva­
nia law providing those causes of action was pre-empted by 
42 U. S. C. § 300aa–22(b)(1).32 The United States Court of 
Appeals for the Third Circuit affirmed.33 We granted cer­
tiorari. 559 U. S. 991 (2010). 

II
 
A
 

We set forth again the statutory text at issue: 

“No vaccine manufacturer shall be liable in a civil ac­
tion for damages arising from a vaccine-related injury 
or death associated with the administration of a vaccine 
after October 1, 1988, if the injury or death resulted 
from side effects that were unavoidable even though the 
vaccine was properly prepared and was accompanied by 
proper directions and warnings.” 34 

The “even though” clause clarifies the word that precedes 
it. It delineates the preventative measures that a vaccine 
manufacturer must have taken for a side effect to be consid­
ered “unavoidable” under the statute. Provided that there 

31 See 561 F. 3d, at 237. The complaint also made claims based upon 
failure to warn and defective manufacture. These are no longer at issue. 

32 See id., at 237–238. 
33 Id., at 235. 
34 42 U. S. C. § 300aa–22(b)(1). 
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was proper manufacture and warning, any remaining side 
effects, including those resulting from design defects, are 
deemed to have been unavoidable. State-law design-defect 
claims are therefore pre-empted. 

If a manufacturer could be held liable for failure to use a 
different design, the word “unavoidable” would do no work. 
A side effect of a vaccine could always have been avoidable 
by use of a differently designed vaccine not containing the 
harmful element. The language of the provision thus sug­
gests that the design of the vaccine is a given, not subject to 
question in the tort action. What the statute establishes as 
a complete defense must be unavoidability (given safe manu­
facture and warning) with respect to the particular design. 
Which plainly implies that the design itself is not open to 
question.35 

A further textual indication leads to the same conclusion. 
Products-liability law establishes a classic and well known 
triumvirate of grounds for liability: defective manufacture, 
inadequate directions or warnings, and defective design.36 

If all three were intended to be preserved, it would be 
strange to mention specifically only two, and leave the third 
to implication. It would have been much easier (and much 
more natural) to provide that manufacturers would be liable 

35 The dissent advocates for another possibility: “[A] side effect is ‘un­
avoidable’ . . . where there is no feasible alternative design that would 
eliminate the side effect of the vaccine without compromising its cost and 
utility.” Post, at 263 (opinion of Sotomayor, J.). The dissent makes no 
effort to ground that position in the text of § 300aa–22(b)(1). We doubt 
that Congress would introduce such an amorphous test by implication 
when it otherwise micromanages vaccine manufacturers. See infra, at 
238. We have no idea how much more expensive an alternative design 
can be before it “compromis[es]” a vaccine’s cost or how much efficacy an 
alternative design can sacrifice to improve safety. Neither does the dis­
sent. And neither will the judges who must rule on motions to dismiss, 
motions for summary judgment, and motions for judgment as a matter of 
law. Which means that the test would probably have no real-world effect. 

36 W. Keeton, D. Dobbs, R. Keeton, & D. Owen, Prosser and Keeton on 
Law of Torts 695 (5th ed. 1984); Restatement (Third) of Torts § 2 (1999). 
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for “defective manufacture, defective directions or warning, 
and defective design.” It seems that the statute fails to 
mention design-defect liability “by deliberate choice, not in­
advertence.” Barnhart v. Peabody Coal Co., 537 U. S. 149, 
168 (2003). Expressio unius, exclusio alterius. 

B 

The dissent’s principal textual argument is mistaken. We 
agree with its premise that “ ‘side effects that were unavoid­
able’ must refer to side effects caused by a vaccine’s de­
sign.” 37 We do not comprehend, however, the second step 
of its reasoning, which is that the use of the conditional term 
“if” in the introductory phrase “if the injury or death re­
sulted from side effects that were unavoidable” “plainly im­
plies that some side effects stemming from a vaccine’s design 
are ‘unavoidable,’ while others are avoidable.” 38 That is not 
so. The “if” clause makes total sense whether the design to 
which “unavoidable” refers is (as the dissent believes) any 
feasible design (making the side effects of the design used 
for the vaccine at issue avoidable), or (as we believe) the 
particular design used for the vaccine at issue (making its 
side effects unavoidable). Under the latter view, the condi­
tion established by the “if” clause is that the vaccine have 
been properly labeled and manufactured; and under the for­
mer, that it have been properly designed, labeled, and manu­
factured. Neither view renders the “if” clause a nullity. 
Which of the two variants must be preferred is addressed by 
our textual analysis, and is in no way determined by the 
“if” clause. 

Petitioners’ and the dissent’s textual argument also rests 
upon the proposition that the word “unavoidable” in § 300aa– 
22(b)(1) is a term of art that incorporates comment k to Re­
statement (Second) of Torts § 402A (1963–1964).39 The Re­

37 Post, at 252.
 
38 Ibid.
 
39 See Brief for Petitioners 29. 
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statement generally holds a manufacturer strictly liable for 
harm to person or property caused by “any product in a de­
fective condition unreasonably dangerous to the user.” 40 

Comment k exempts from this strict-liability rule “unavoid­
ably unsafe products.” An unavoidably unsafe product is 
defined by a hodge-podge of criteria and a few examples, 
such as the Pasteur rabies vaccine and experimental phar­
maceuticals. Despite this lack of clarity, petitioners seize 
upon one phrase in the comment k analysis, and assert that 
by 1986 a majority of courts had made this a sine qua non 
requirement for an “unavoidably unsafe product”: a case-
specific showing that the product was “quite incapable of 
being made safe for [its] intended . . . use.”  41 

We have no need to consider the finer points of comment k. 
Whatever consistent judicial gloss that comment may 
have been given in 1986, there is no reason to believe that 
§ 300aa–22(b)(1) was invoking it. The comment creates a 
special category of “unavoidably unsafe products,” while the 
statute refers to “side effects that were unavoidable.” That 
the latter uses the adjective “unavoidable” and the former 
the adverb “unavoidably” does not establish that Congress 

40 Restatement § 402A, at 347. 
41 Id., Comment k, at 353; petitioners cite, inter alia, Kearl v. Lederle 

Labs., 172 Cal. App. 3d 812, 828–830, 218 Cal. Rptr. 453, 463–464 (1985); 
Belle Bonfils Mem. Blood Bank v. Hansen, 665 P. 2d 118, 122 (Colo. 1983). 

Though it is not pertinent to our analysis, we point out that a large 
number of courts disagreed with that reading of comment k, and took it 
to say that manufacturers did not face strict liability for side effects of 
properly manufactured prescription drugs that were accompanied by ade­
quate warnings. See, e. g., Brown v. Superior Court, 227 Cal. Rptr. 768, 
772–775 (Cal. App. 1986) (officially depublished), aff ’d 44 Cal. 3d 1049, 751 
P. 2d 470 (1988); McKee v. Moore, 648 P. 2d 21, 23 (Okla. 1982); Stone v. 
Smith, Kline & French Labs., 447 So. 2d 1301, 1303–1304 (Ala. 1984); Lind­
say v. Ortho Pharmaceutical Corp., 637 F. 2d 87, 90–91 (CA2 1980) (apply­
ing N. Y. law); Wolfgruber v. Upjohn Co., 72 App. Div. 2d 59, 61, 423 
N. Y. S. 2d 95, 96 (1979); Chambers v. G. D. Searle & Co., 441 F. Supp. 377, 
380–381 (Md. 1975); Basko v. Sterling Drug, Inc., 416 F. 2d 417, 425 (CA2 
1969) (applying Conn. law). 
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had comment k in mind. “Unavoidable” is hardly a rarely 
used word. Even the cases petitioners cite as putting a de­
finitive gloss on comment k use the precise phrase “unavoid­
ably unsafe product”; 42 none attaches special significance to 
the term “unavoidable” standing alone. 

The textual problems with petitioners’ interpretation do 
not end there. The phrase “even though” in the clause 
“even though the vaccine was properly prepared and [la­
beled]” is meant to signal the unexpected: unavoidable side 
effects persist despite best manufacturing and labeling prac­
tices.43 But petitioners’ reading eliminates any opposition 
between the “even though” clause—called a concessive sub­
ordinate clause by grammarians—and the word “unavoid­
able.” 44 Their reading makes pre-emption turn equally on 
unavoidability, proper preparation, and proper labeling. 
Thus, the dissent twice refers to the requirements of proper 
preparation and proper labeling as “two additional prerequi­
sites” for pre-emption independent of unavoidability.45 The 
primary textual justification for the dissent’s position de­

42 See, e. g., Johnson v. American Cyanamid Co., 239 Kan. 279, 285, 718 
P. 2d 1318, 1323 (1986); Feldman v. Lederle Labs., 97 N. J. 429, 440, 446– 
447, 479 A. 2d 374, 380, 383–384 (1984); Belle Bonfils Mem. Blood Bank, 
supra, at 121–123; Cassisi v. Maytag Co., 396 So. 2d 1140, 1144, n. 4, 1146 
(Fla. App. 1981); Racer v. Utterman, 629 S. W. 2d 387, 393 (Mo. App. 1981). 

43 The dissent’s assertion that we treat “even though” as a synonym for 
“because” misses the subtle distinction between “because” and “despite.” 
See post, at 265, n. 14. “Even though” is a close cousin of the latter. 
See Webster’s New International Dictionary 709, 2631 (2d ed. 1957). The 
statement “the car accident was unavoidable despite his quick reflexes” 
indicates that quick reflexes could not avoid the accident, and leaves open 
two unstated possibilities: (1) that other, unstated means of avoiding the 
accident besides quick reflexes existed, but came up short as well; or 
(2) that quick reflexes were the only possible way to avoid the accident. 
Our interpretation of § 300aa–22(b)(1) explains why we think Congress 
meant the latter in this context. (Incidentally, the statement “the car 
accident was unavoidable because of his quick reflexes” makes no sense.) 

44 See W. Follett, Modern American Usage: A Guide 61 (1966).
 
45 Post, at 258, 265.
 

http:unavoidability.45
http:tices.43
jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



236 BRUESEWITZ v. WYETH LLC 

Opinion of the Court 

pends on that independence.46 But linking independent 
ideas is the job of a coordinating junction like “and,” not a 
subordinating junction like “even though.” 47 

Petitioners and the dissent contend that the interpretation 
we propose would render part of § 300aa–22(b)(1) superflu­
ous: Congress could have more tersely and more clearly pre­
empted design-defect claims by barring liability “if . . . the  
vaccine was properly prepared and was accompanied by 
proper directions and warnings.” The intervening passage 
(“the injury or death resulted from side effects that were 
unavoidable even though”) is unnecessary. True enough. 
But the rule against giving a portion of text an interpreta­
tion which renders it superfluous does not prescribe that a 
passage which could have been more terse does not mean 
what it says. The rule applies only if verbosity and prolixity 
can be eliminated by giving the offending passage, or the 
remainder of the text, a competing interpretation. That is 
not the case here.48 To be sure, petitioners’ and the dissent’s 
interpretation gives independent meaning to the intervening 
passage (the supposed meaning of comment k); but it does so 
only at the expense of rendering the remainder of the provi­
sion superfluous. Since a vaccine is not “quite incapable of 
being made safer for [its] intended use” if manufacturing de­
fects could have been eliminated or better warnings pro­

46 Post, at 251–253. 
47 The dissent responds that these “additional prerequisites” act “in a 

concessive, subordinating fashion,” post, at 265, n. 14 (internal quotation 
marks and brackets omitted). But that is no more true of the dissent’s 
conjunctive interpretation of the present text than it is of all provisions 
that set forth additional requirements—meaning that we could eliminate 
“even though” from our English lexicon, its function being entirely per­
formed by “and.” No, we think “even though” has a distinctive conces­
sive, subordinating role to play. 

48 Because the dissent has a superfluity problem of its own, its reliance 
on Bates v. Dow Agrosciences LLC, 544 U. S. 431 (2005), is misplaced. See 
id., at 449 (adopting an interpretation that was “the only one that makes 
sense of each phrase” in the relevant statute). 
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vided, the entire “even though” clause is a useless append­
age.49 It would suffice to say “if the injury or death resulted 
from side effects that were unavoidable”—full stop. 

III 

The structure of the NCVIA and of vaccine regulation in 
general reinforces what the text of § 300aa–22(b)(1) suggests. 
A vaccine’s license spells out the manufacturing method that 
must be followed and the directions and warnings that must 
accompany the product.50 Manufacturers ordinarily must 
obtain the Food and Drug Administration’s (FDA) approval 
before modifying either.51 Deviations from the license thus 
provide objective evidence of manufacturing defects or inad­
equate warnings. Further objective evidence comes from 
the FDA’s regulations—more than 90 of them 52—that perva­
sively regulate the manufacturing process, down to the re­
quirements for plumbing and ventilation systems at each 
manufacturing facility.53 Material noncompliance with any 
one of them, or with any other FDA regulation, could cost 
the manufacturer its regulatory-compliance defense.54 

Design defects, in contrast, do not merit a single mention 
in the NCVIA or the FDA’s regulations. Indeed, the FDA 
has never even spelled out in regulations the criteria it uses 
to decide whether a vaccine is safe and effective for its in­
tended use.55 And the decision is surely not an easy one. 
Drug manufacturers often could trade a little less efficacy 

49 That is true regardless of whether § 300aa–22(b)(1) incorporates com­
ment k. See Restatement § 402A, Comment k, at 353, 354 (noting that 
“unavoidably unsafe products” are exempt from strict liability “with the 
qualification that they are properly prepared and marketed, and proper 
warning is given”). 

50 See 42 U. S. C. § 262(a), ( j); 21 CFR §§ 601.2(a), 314.105(b) (2010). 
51 See § 601.12. 
52 See §§ 211.1 et seq., 600.10–600.15, 600.21–600.22, 820.1 et seq. 
53 See §§ 211.46, 211.48. 
54 See 42 U. S. C. § 300aa–22(b)(2). 
55 Hutt, Merrill, & Grossman, Food and Drug Law, at 685, 891. 
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for a little more safety, but the safest design is not always 
the best one. Striking the right balance between safety and 
efficacy is especially difficult with respect to vaccines, which 
affect public as well as individual health. Yet the Act, which 
in every other respect micromanages manufacturers, is silent 
on how to evaluate competing designs. Are manufacturers 
liable only for failing to employ an alternative design that 
the FDA has approved for distribution (an approval it takes 
years to obtain 56)? Or does it suffice that a vaccine design 
has been approved in other countries? Or could there be 
liability for failure to use a design that exists only in a lab? 
Neither the Act nor the FDA regulations provide an answer, 
leaving the universe of alternative designs to be limited only 
by an expert’s imagination. 

Jurors, of course, often decide similar questions with little 
guidance, and we do not suggest that the absence of guidance 
alone suggests pre-emption. But the lack of guidance for 
design defects combined with the extensive guidance for the 
two grounds of liability specifically mentioned in the Act 
strongly suggests that design defects were not mentioned 
because they are not a basis for liability. 

The mandates contained in the Act lead to the same con­
clusion. Design-defect torts, broadly speaking, have two 
beneficial effects: (1) prompting the development of improved 
designs, and (2) providing compensation for inflicted injuries. 
The NCVIA provides other means for achieving both effects. 
We have already discussed the Act’s generous compensation 
scheme. And the Act provides many means of improving 
vaccine design. It directs the Secretary of Health and 
Human Services to promote “the development of childhood 
vaccines that result in fewer and less serious adverse reac­
tions.” 57 It establishes a National Vaccine Program, whose 
Director is “to achieve optimal prevention of human infec­
tious diseases . . . and to achieve optimal prevention against 

56 See Sing & Willian, Supplying Vaccines, at 66–67.
 
57 42 U. S. C. § 300aa–27(a)(1).
 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



239 Cite as: 562 U. S. 223 (2011) 

Opinion of the Court 

adverse reactions.” 58 The Program is to set priorities for 
federal vaccine research, and to coordinate federal vaccine 
safety and efficacy testing.59 The Act requires vaccine man­
ufacturers and healthcare providers to report adverse side 
effects,60 and provides for monitoring of vaccine safety 
through a collaboration with eight managed-care organiza­
tions.61 And of course whenever the FDA concludes that a 
vaccine is unsafe, it may revoke the license.62 

These provisions for federal agency improvement of vac­
cine design, and for federally prescribed compensation, once 
again suggest that § 300aa–22(b)(1)’s silence regarding 
design-defect liability was not inadvertent. It instead re­
flects a sensible choice to leave complex epidemiological 
judgments about vaccine design to the FDA and the Na­
tional Vaccine Program rather than juries.63 

And finally, the Act’s structural quid pro quo leads to the 
same conclusion: The vaccine manufacturers fund from their 
sales an informal, efficient compensation program for vaccine 
injuries; 64 in exchange they avoid costly tort litigation and 

58 § 300aa–1. 
59 See §§ 300aa–2(a)(1)–(3), 300aa–3. 
60 See § 300aa–25(b). 
61 See NVAC 18–19. 
62 See 21 CFR § 601.5(b)(1)(vi) (2010). 
63 The dissent quotes just part of this sentence, to make it appear that 

we believe complex epidemiological judgments ought to be assigned in 
that fashion. See post, at 274. We do not state our preference, but 
merely note that it is Congress’s expressed preference—and in order to 
preclude the argument that it is absurd to think Congress enacted such a 
thing, we assert that the choice is reasonable and express some of the 
reasons why. Leaving it to the jury may (or may not) be reasonable as 
well; we express no view. 

64 See 42 U. S. C. § 300aa–15(i)(2); § 323(a), 100 Stat. 3784. The dissent’s 
unsupported speculation that demand in the vaccine market is inelastic, 
see post, at 272–273, n. 22, sheds no light on whether Congress regarded 
the tax as a quid pro quo, most Members of Congress being neither profes­
sional economists nor law-and-economics scholars. 
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the occasional disproportionate jury verdict.65 But design-
defect allegations are the most speculative and difficult type 
of products-liability claim to litigate. Taxing vaccine manu­
facturers’ product to fund the compensation program, while 
leaving their liability for design defect virtually unaltered, 
would hardly coax manufacturers back into the market. 

The dissent believes the Act’s mandates are irrelevant be­
cause they do not spur innovation in precisely the same way 
as state-law tort systems.66 That is a novel suggestion. 
Although we previously have expressed doubt that Congress 
would quietly pre-empt products-liability claims without pro­
viding a federal substitute, see Medtronic, Inc. v. Lohr, 518 
U. S. 470, 486–488 (1996) (plurality opinion), we have never 
suggested we would be skeptical of pre-emption unless the 
congressional substitute operated like the tort system. We 
decline to adopt that stance today. The dissent’s belief that 
the FDA and the National Vaccine Program cannot alone 
spur adequate vaccine innovation is probably questionable, 
but surely beside the point. 

IV 

Since our interpretation of § 300aa–22(b)(1) is the only in­
terpretation supported by the text and structure of the 
NCVIA, even those of us who believe legislative history is a 
legitimate tool of statutory interpretation have no need to 
resort to it. In any case, the dissent’s contention that it 
would contradict our conclusion is mistaken. 

The dissent’s legislative history relies on the following syl­
logism: A 1986 House Committee Report states that § 300aa– 
22(b)(1) “sets forth the principle contained in Comment k of 
Section 402A of the Restatement of Torts (Second);” 67 in 
1986 comment k was “commonly understood” to require a 

65 See 42 U. S. C. §§ 300aa–11(a)(2), 300aa–22.
 
66 See post, at 269–272.
 
67 H. R. Rep. No. 99–908, pt. 1, p. 25 (1986) (hereinafter 1986 Report).
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case-specific showing that “no feasible alternative design” 
existed; Congress therefore must have intended § 300aa– 
22(b)(1) to require that showing.68 The syllogism ignores 
unhelpful statements in the 1986 Report and relies upon a 
term of art that did not exist in 1986. 

Immediately after the language quoted by the dissent, 
the 1986 Report notes the difficulty a jury would have in 
faithfully assessing whether a feasible alternative design 
exists when an innocent “young child, often badly injured or 
killed,” is the plaintiff.69 Eliminating that concern is why 
the 1986 Report’s authors “strongly believ[e] that Com­
ment k is appropriate and necessary as the policy for civil 
actions seeking damages in tort.” 70 The dissent’s interpre­
tation of § 300aa–22(b)(1) and its version of “the principle in 
Comment K” adopted by the 1986 Report leave that con­
cern unaddressed. 

The dissent buries another unfavorable piece of legislative 
history. Because the 1986 Report believes that § 300aa– 
22(b)(1) should incorporate “the principle in Comment K” 
and because the Act provides a generous no-fault compen­
sation scheme, the 1986 Report counsels injured parties 
who cannot prove a manufacturing or labeling defect to 
“pursue recompense in the compensation system, not the 
tort system.” 71 That counsel echoes our interpretation of 
§ 300aa–22(b)(1). 

Not to worry, the dissent retorts, a Committee Report by 
a later Congress “authoritative[ly]” vindicates its interpreta­

68 Post, at 255–257. 
69 1986 Report, at 26; see ibid. (“[E]ven if the defendant manufacturer 

may have made as safe a vaccine as anyone reasonably could expect, a 
court or jury undoubtedly will find it difficult to rule in favor of the ‘inno­
cent’ manufacturer if the equally ‘innocent’ child has to bear the risk of 
loss with no other possibility of recompense”). 

70 Ibid. 
71 Ibid. 
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tion.72 Post-enactment legislative history (a contradiction in 
terms) is not a legitimate tool of statutory interpretation. 
See Jones v. United States, 526 U. S. 227, 238 (1999); United 
States v. Mine Workers, 330 U. S. 258, 281–282 (1947). Real 
(pre-enactment) legislative history is persuasive to some be­
cause it is thought to shed light on what legislators under­
stood an ambiguous statutory text to mean when they voted 
to enact it into law. See Exxon Mobil Corp. v. Allapattah 
Services, Inc., 545 U. S. 546, 568 (2005). But post-enactment 
legislative history by definition “could have had no effect on 
the congressional vote,” District of Columbia v. Heller, 554 
U. S. 570, 605 (2008). 

It does not matter that § 300aa–22(b)(1) did not take effect 
until the later Congress passed the excise tax that funds the 
compensation scheme,73 and that the supposedly dispositive 
Committee Report is attached to that funding legislation.74 

Those who voted on the relevant statutory language were 
not necessarily the same persons who crafted the statements 
in the later Committee Report; or if they were did not neces­
sarily have the same views at that earlier time; and no one 
voting at that earlier time could possibly have been informed 
by those later statements. Permitting the legislative his­
tory of subsequent funding legislation to alter the meaning 
of a statute would set a dangerous precedent. Many provi­
sions of federal law depend on appropriations or include sun­
set provisions; 75 they cannot be made the device for un­
enacted statutory revision. 

72 Post, at 261. This is a courageous adverb since we have previously 
held that the only authoritative source of statutory meaning is the text 
that has passed through the Article I process. See Exxon Mobil Corp. v. 
Allapattah Services, Inc., 545 U. S. 546, 568 (2005). 

73 § 323(a), 100 Stat. 3784. 
74 H. R. Rep. No. 100–391, pt. 1, p. 701 (1987). 
75 See, e. g., §§ 401, 403(a), 110 Stat. 3009–655 to 3009–656, 3009–659 to 

3009–662, as amended, note following 8 U. S. C. § 1324a (2006 ed., Supp. 
III) (E-Verify program expires Sept. 30, 2012). 
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That brings us to the second flaw in the dissent’s syllogism: 
Comment k did not have a “commonly understood mean­
ing” 76 in the mid-1980’s. Some courts thought it required a 
case-specific showing that a product was “unavoidably un­
safe”; many others thought it categorically exempted certain 
types of products from strict liability.77 When “all (or nearly 
all) of the” relevant judicial decisions have given a term or 
concept a consistent judicial gloss, we presume Congress in­
tended the term or concept to have that meaning when it 
incorporated it into a later-enacted statute. Merck & Co. v. 
Reynolds, 559 U. S. 633, 659 (2010) (Scalia, J., concurring 
in part and concurring in judgment). The consistent gloss 
represents the public understanding of the term. We cannot 
make the same assumption when widespread disagreement 
exists among the lower courts. We must make do with giv­
ing the term its most plausible meaning using the traditional 
tools of statutory interpretation. That is what we have 
done today. 

* * * 

For the foregoing reasons, we hold that the National 
Childhood Vaccine Injury Act pre-empts all design-defect 
claims against vaccine manufacturers brought by plaintiffs 
who seek compensation for injury or death caused by vac­
cine side effects. The judgment of the Court of Appeals is 
affirmed. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci­
sion of this case. 

Justice Breyer, concurring. 
I join the Court’s judgment and opinion. In my view, the 

Court has the better of the purely textual argument. But 
the textual question considered alone is a close one. Hence, 

76 Post, at 257.
 
77 See n. 39, supra; post, at 256, n. 5.
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like the dissent, I would look to other sources, including leg­
islative history, statutory purpose, and the views of the fed­
eral administrative agency, here supported by expert medi­
cal opinion. Unlike the dissent, however, I believe these 
other sources reinforce the Court’s conclusion. 

I 

House Committee Report No. 99–908 contains an “authori­
tative” account of Congress’ intent in drafting the pre­
emption clause of the National Childhood Vaccine Injury Act 
of 1986 (NCVIA or Act). See Garcia v. United States, 469 
U. S. 70, 76 (1984) (“[T]he authoritative source for finding the 
Legislature’s intent lies in the Committee Reports on the 
bill”). That Report says that “if” vaccine-injured persons 

“cannot demonstrate under applicable law either that a 
vaccine was improperly prepared or that it was accom­
panied by improper directions or inadequate warnings 
[they] should pursue recompense in the compensation 
system, not the tort system.” H. R. Rep. No. 99–908, 
pt. 1, p. 26 (1986) (hereinafter H. R. Rep. or Report). 

The Report lists two specific kinds of tort suits that the 
clause does not pre-empt (suits based on improper manufac­
turing and improper labeling), while going on to state that 
compensation for other tort claims, e. g., design-defect claims, 
lies in “the [NCVIA’s no-fault] compensation system, not the 
tort system.” Ibid. 

The strongest contrary argument rests upon the Report’s 
earlier description of the statute as “set[ting] forth the prin­
ciple contained in Comment k” (of the Restatement Second 
of Torts’ strict liability section, 402A) that “a vaccine manu­
facturer should not be liable for injuries or deaths resulting 
from unavoidable side effects.” Id., at 25 (emphasis added). 
But the appearance of the word “unavoidable” in this last-
mentioned sentence cannot provide petitioners with much 
help. That is because nothing in the Report suggests that 
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the statute means the word “unavoidable” to summon up an 
otherwise unmentioned third exception encompassing suits 
based on design defects. Nor can the Report’s reference to 
comment k fill the gap. The Report itself refers, not to com­
ment k’s details, but only to its “principle,” namely, that vac­
cine manufacturers should not be held liable for unavoidable 
injuries. It says nothing at all about who—judge, jury, or 
federal safety agency—should decide whether a safer vaccine 
could have been designed. Indeed, at the time Congress 
wrote this Report, different state courts had come to very 
different conclusions about that matter. See Cupp, Re­
thinking Conscious Design Liability for Prescription Drugs: 
The Restatement (Third) Standard Versus a Negligence Ap­
proach, 63 Geo. Wash. L. Rev. 76, 79 (1994–1995) (“[C]ourts 
[had] adopted a broad range of conflicting interpretations” 
of comment k). Neither the word “unavoidable” nor the 
phrase “the principle of Comment k” tells us which courts’ 
view Congress intended to adopt. Silence cannot tell us to 
follow those States where juries decided the design-defect 
question. 

II 

The legislative history describes the statute more gener­
ally as trying to protect the lives of children, in part by end­
ing “the instability and unpredictability of the childhood 
vaccine market.” H. R. Rep., at 7; see ante, at 227–228. As 
the Report makes clear, routine vaccination is “one of the 
most spectacularly effective public health initiatives this 
country has ever undertaken.” H. R. Rep., at 4. Before the 
development of routine whooping cough vaccination, for exam­
ple, “nearly all children” in the United States caught the dis­
ease and more than 4,000 people died annually, most of them 
infants. U. S. Dept. of Health and Human Services, Centers 
for Disease Control and Prevention, What Would Happen 
if We Stopped Vaccinations? http://www.cdc.gov/vaccines/ 
vac-gen/whatifstop.htm (all Internet materials as visited 
Feb. 17, 2011, and available in Clerk of Court’s case file); 
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Preventing Tetanus, Diphtheria, and Pertussis Among Ado­
lescents: Use of Tetanus Toxoid, Reduced Diphtheria Toxoid 
and Acellular Pertussis Vaccines, 55 Morbidity and Mortality 
Weekly Report, No. RR–3, p. 2 (Mar. 24, 2006) (hereinafter 
Preventing Tetanus) (statistics for 1934–1943), http://www. 
cdc.gov/mmwr/PDF/rr/rr5503.pdf; U. S. Dept. of Health and 
Human Services, Centers for Disease Control and Preven­
tion, Epidemiology and Prevention of Vaccine-Preventable 
Diseases 200 (11th ed. rev. May 2009). After vaccination be­
came common, the number of annual cases of whooping cough 
declined from over 200,000 to about 2,300, and the number of 
deaths from about 4,000 to about 12. Preventing Tetanus 
2; House Committee on Energy and Commerce, Childhood 
Immunizations, 99th Cong., 2d Sess., 10 (Comm. Print 1986) 
(hereinafter Childhood Immunizations). 

But these gains are fragile; “[t]he causative agents for 
these preventable childhood illnesses are ever present in 
the environment, waiting for the opportunity to attack 
the unprotected individual.” Hearing on S. 827 before the 
Senate Committee on Labor and Human Resources, 99th 
Cong., 1st Sess., pt. 2, pp. 20–21 (1985) (hereinafter Hear­
ings) (testimony of the American Academy of Pediatrics); 
see California Dept. of Public Health, Pertussis Report (Jan. 
7, 2011), www.cdph.ca.gov/programs/immunize/Documents/ 
PertussisReport2011–01–07.pdf (In 2010, 8,383 people in Cal­
ifornia caught whooping cough, and 10 infants died). Even 
a brief period when vaccination programs are disrupted can 
lead to children’s deaths. Hearings 20–21; see Gangarosa 
et al., Impact of Anti-Vaccine Movements on Pertussis Con­
trol: The Untold Story, 351 Lancet 356–361 (Jan. 31, 1998) 
(when vaccination programs are disrupted, the number of 
cases of whooping cough skyrockets, increasing by orders 
of magnitude). 

In considering the NCVIA, Congress found that a sharp 
increase in tort suits brought against whooping cough and 
other vaccine manufacturers between 1980 and 1985 had 

www.cdph.ca.gov/programs/immunize/Documents
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“prompted manufacturers to question their continued par­
ticipation in the vaccine market.” H. R. Rep., at 7; Child­
hood Immunizations 85–86. Indeed, two whooping cough 
vaccine manufacturers withdrew from the market, and other 
vaccine manufacturers, “fac[ing] great difficulty in obtaining 
[products liability] insurance,” told Congress that they were 
considering “a similar course of action.” H. R. Rep., at 6; 
Childhood Immunizations 68–70. The Committee Report 
explains that, since there were only one or two manufactur­
ers of many childhood vaccines, “[t]he loss of any of the exist­
ing manufacturers of childhood vaccines . . . could create a 
genuine public health hazard”; it “would present the very 
real possibility of vaccine shortages, and, in turn, increasing 
numbers of unimmunized children, and, perhaps, a resur­
gence of preventable diseases.” H. R. Rep., at 5. At the 
same time, Congress sought to provide generous compensa­
tion to those whom vaccines injured—as determined by an 
expert compensation program. Id., at 5, 24. 

Given these broad general purposes, to read the pre­
emption clause as preserving design-defect suits seems 
anomalous. The Department of Health and Human Services 
(HHS) decides when a vaccine is safe enough to be licensed 
and which licensed vaccines, with which associated injuries, 
should be placed on the Vaccine Injury Table. 42 U. S. C. 
§ 300aa–14; ante, at 228; A Comprehensive Review of Fed­
eral Vaccine Safety Programs and Public Health Activities 
13–15, 32–34 (Dec. 2008), http://www.hhs.gov/nvpo/nvac/ 
documents/vaccine-safety-review.pdf. A special master in 
the Act’s compensation program determines whether some­
one has suffered an injury listed on the Injury Table and, 
if not, whether the vaccine nonetheless caused the injury. 
Ante, at 228; § 300aa–13. To allow a jury in effect to 
second-guess those determinations is to substitute less ex­
pert for more expert judgment, thereby threatening manu­
facturers with liability (indeed, strict liability) in instances 
where any conflict between experts and nonexperts is likely 

http://www.hhs.gov/nvpo/nvac
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to be particularly severe—instances where Congress in­
tended the contrary. That is because potential tort plain­
tiffs are unlikely to bring suit unless the specialized compen­
sation program has determined that they are not entitled to 
compensation (say, because it concludes that the vaccine did 
not cause the injury). Brief for United States as Amicus 
Curiae 28 (“99.8% of successful Compensation Program 
claimants have accepted their awards, foregoing any tort 
remedies against vaccine manufacturers”). It is difficult to 
reconcile these potential conflicts and the resulting tort lia­
bilities with a statute that seeks to diminish manufacturers’ 
products liability while simultaneously augmenting the role 
of experts in making compensation decisions. 

III 

The United States, reflecting the views of HHS, urges the 
Court to read the Act as I and the majority would do. It 
notes that the compensation program’s listed vaccines have 
survived rigorous administrative safety review. It says that 
to read the Act as permitting design-defect lawsuits could 
lead to a recurrence of “exactly the crisis that precipitated 
the Act,” namely, withdrawals of vaccines or vaccine manu­
facturers from the market, “disserv[ing] the Act’s central 
purposes,” and hampering the ability of the agency’s “expert 
regulators, in conjunction with the medical community, [to] 
control the availability and withdrawal of a given vaccine.” 
Brief for United States as Amicus Curiae 30, 31. 

The United States is supported in this claim by leading 
public health organizations, including the American Academy 
of Pediatrics, the American Academy of Family Physicians, 
the American College of Preventive Medicine, the American 
Public Health Association, the American Medical Associa­
tion, the March of Dimes Foundation, the Pediatric Infec­
tious Diseases Society, and 15 other similar organizations. 
Brief for American Academy of Pediatrics et al. as Amici 
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Curiae (hereinafter AAP Brief). The American Academy 
of Pediatrics has also supported the retention of vaccine 
manufacturer tort liability (provided that federal law struc­
tured state-law liability conditions in ways that would take 
proper account of federal agency views about safety). Hear­
ings 14–15. But it nonetheless tells us here, in respect to 
the specific question before us, that the petitioners’ interpre­
tation of the Act would undermine its basic purposes by 
threatening to “halt the future production and development 
of childhood vaccines in this country,” i. e., by “threaten[ing] 
a resurgence of the very problems which . . .  caused Congress 
to intervene” by enacting this statute. AAP Brief 24 (inter­
nal quotation marks omitted). 

I would give significant weight to the views of HHS. The 
law charges HHS with responsibility for overseeing vaccine 
production and safety. It is “likely to have a thorough un­
derstanding” of the complicated and technical subject matter 
of immunization policy, and it is comparatively more “quali­
fied to comprehend the likely impact of state requirements.” 
Geier v. American Honda Motor Co., 529 U. S. 861, 883 
(2000) (internal quotation marks omitted); see Medtronic, 
Inc. v. Lohr, 518 U. S. 470, 506 (1996) (Breyer, J., concurring 
in part and concurring in judgment) (the agency is in the 
best position to determine “whether (or the extent to which) 
state requirements may interfere with federal objectives”). 
HHS’ position is particularly persuasive here because expert 
public health organizations support its views and the matter 
concerns a medical and scientific question of great impor­
tance: how best to save the lives of children. See Skidmore 
v. Swift & Co.,  323 U. S. 134 (1944). 

In sum, congressional reports and history, the statute’s 
basic purpose as revealed by that history, and the views of 
the expert agency along with those of relevant medical and 
scientific associations, all support the Court’s conclusions. 
I consequently agree with the Court. 
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Justice Sotomayor, with whom Justice Ginsburg 
joins, dissenting. 

Vaccine manufacturers have long been subject to a legal 
duty, rooted in basic principles of products liability law, to 
improve the designs of their vaccines in light of advances in 
science and technology. Until today, that duty was enforce­
able through a traditional state-law tort action for defective 
design. In holding that § 22(b)(1) of the National Childhood 
Vaccine Injury Act of 1986 (Vaccine Act or Act), 42 U. S. C. 
§ 300aa–22(b)(1), pre-empts all design defect claims for inju­
ries stemming from vaccines covered under the Act, the 
Court imposes its own bare policy preference over the con­
sidered judgment of Congress. In doing so, the Court ex­
cises 13 words from the statutory text, misconstrues the 
Act’s legislative history, and disturbs the careful balance 
Congress struck between compensating vaccine-injured chil­
dren and stabilizing the childhood vaccine market. Its deci­
sion leaves a regulatory vacuum in which no one ensures 
that vaccine manufacturers adequately take account of scien­
tific and technological advancements when designing or dis­
tributing their products. Because nothing in the text, 
structure, or legislative history of the Vaccine Act remotely 
suggests that Congress intended such a result, I respect­
fully dissent. 

I
 

A
 

Section 22 of the Vaccine Act provides “[s]tandards of re­
sponsibility” to govern civil actions against vaccine manufac­
turers. 42 U. S. C. § 300aa–22. Section 22(a) sets forth the 
“[g]eneral rule” that “State law shall apply to a civil action 
brought for damages for a vaccine-related injury or death.” 
§ 300aa–22(a). This baseline rule that state law applies is 
subject to three narrow exceptions, one of which, § 22(b)(1), 
is at issue in this case. Section 22(b)(1) provides: 
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“No vaccine manufacturer shall be liable in a civil ac­
tion for damages arising from a vaccine-related injury 
or death associated with the administration of a vaccine 
after October 1, 1988, if the injury or death resulted 
from side effects that were unavoidable even though the 
vaccine was properly prepared and was accompanied by 
proper directions and warnings.” § 300aa–22(b)(1). 

The provision contains two key clauses: “if the injury or 
death resulted from side effects that were unavoidable” (the 
“if” clause), and “even though the vaccine was properly pre­
pared and was accompanied by proper directions and warn­
ings” (the “even though” clause). 

Blackletter products liability law generally recognizes 
three different types of product defects: design defects, man­
ufacturing defects, and labeling defects (e. g., failure to 
warn).1 The reference in the “even though” clause to a 
“properly prepared” vaccine “accompanied by proper direc­
tions and warnings” is an obvious reference to two such de­
fects—manufacturing and labeling defects. The plain terms 
of the “even though” clause thus indicate that § 22(b)(1) ap­
plies only where neither kind of defect is present. Because 
§ 22(b)(1) is invoked by vaccine manufacturers as a defense 
to tort liability, it follows that the “even though” clause re­
quires a vaccine manufacturer in each civil action to demon­
strate that its vaccine is free from manufacturing and label­
ing defects to fall within the liability exemption of § 22(b)(1).2 

Given that the “even though” clause requires the absence 
of manufacturing and labeling defects, the “if” clause’s refer­
ence to “side effects that were unavoidable” must refer to 

1 W. Keeton, D. Dobbs, R. Keeton, & D. Owen, Prosser and Keeton on 
Law of Torts 695 (5th ed. 1984). 

2 See Silkwood v. Kerr-McGee Corp., 464 U. S. 238, 255 (1984); Brown v. 
Earthboard Sports USA, Inc., 481 F. 3d 901, 912 (CA6 2007) (“ ‘[F]ederal 
preemption is an affirmative defense upon which the defendants bear the 
burden of proof ’ ” (quoting Fifth Third Bank v. CSX Corp., 415 F. 3d 741, 
745 (CA7 2005))). 
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side effects caused by something other than manufacturing 
and labeling defects. The only remaining kind of product 
defect recognized under traditional products liability law is 
a design defect. Thus, “side effects that were unavoidable” 
must refer to side effects caused by a vaccine’s design that 
were “unavoidable.” Because § 22(b)(1) uses the conditional 
term “if,” moreover, the text plainly implies that some side 
effects stemming from a vaccine’s design are “unavoidable,” 
while others are avoidable. See Webster’s Third New Inter­
national Dictionary 1124 (2002) (“if” means “in the event 
that,” “so long as,” or “on condition that”). Accordingly, be­
cause the “if” clause (like the “even though” clause) sets 
forth a condition to invoke § 22(b)(1)’s defense to tort liability, 
Congress must also have intended a vaccine manufacturer to 
demonstrate in each civil action that the particular side ef­
fects of a vaccine’s design were “unavoidable.” 

Congress’ use of conditional “if” clauses in two other pro­
visions of the Vaccine Act supports the conclusion that 
§ 22(b)(1) requires an inquiry in each case in which a manu­
facturer seeks to invoke the provision’s exception to state 
tort liability. In § 22(b)(2), Congress created a presumption 
that, for purposes of § 22(b)(1), “a vaccine shall be presumed 
to be accompanied by proper directions and warnings if the 
vaccine manufacturer shows that it complied in all material 
respects with” federal labeling requirements. 42 U. S. C. 
§ 300aa–22(b)(2). Similarly, in § 23(d)(2), Congress created 
an exemption from punitive damages “[i]f . . . the manufac­
turer shows that it complied, in all material respects,” with 
applicable federal laws, unless it engages in “fraud,” “inten­
tional and wrongful withholding of information” from federal 
regulators, or “other criminal or illegal activity.” § 300aa– 
23(d)(2). It would be highly anomalous for Congress to use 
a conditional “if” clause in §§ 22(b)(2) and 23(d)(2) to re­
quire a specific inquiry in each case while using the same 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



253 Cite as: 562 U. S. 223 (2011) 

Sotomayor, J., dissenting 

conditional “if” clause in § 22(b)(1) to denote a categorical 
exemption from liability. Cf. Erlenbaugh v. United States, 
409 U. S. 239, 243 (1972) (“[A] legislative body generally uses 
a particular word with a consistent meaning in a given 
context”). 

Indeed, when Congress intends to pre-empt design de­
fect claims categorically, it does so using categorical (e. g., 
“all”) and/or declarative language (e. g., “shall”), rather 
than a conditional term (“if”). For example, in a related 
context, Congress has authorized the Secretary of Health 
and Human Services to designate a vaccine designed to 
prevent a pandemic or epidemic as a “covered countermeas­
ure.” 42 U. S. C. §§ 247d–6d(b), (i)(1), (i)(7)(A)(i). With re­
spect to such “covered countermeasure[s],” Congress pro­
vided that subject to certain exceptions, “a covered person 
shall be immune from suit and liability under Federal and 
State law with respect to all claims for loss caused by, 
arising out of, relating to, or resulting from the adminis­
tration to or the use by an individual of a covered counter­
measure,” § 247d–6d(a)(1) (emphasis added), including specifi­
cally claims relating to “the design” of the countermeasure, 
§ 247d–6d(a)(2)(B). 

The plain text and structure of the Vaccine Act thus com­
pel the conclusion that § 22(b)(1) pre-empts some—but not 
all—design defect claims. Contrary to the majority’s and 
respondent’s categorical reading, petitioners correctly con­
tend that, where a plaintiff has proved that she has suffered 
an injury resulting from a side effect caused by a vaccine’s 
design, a vaccine manufacturer may invoke § 22(b)(1)’s liabil­
ity exemption only if it demonstrates that the side effect 
stemming from the particular vaccine’s design is “unavoid­
able,” and that the vaccine is otherwise free from manufac­
turing and labeling defects.3 

3 This leaves the question of what precisely § 22(b)(1) means by “unavoid­
able” side effects, which I address in the next section. 
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B 

The legislative history confirms petitioners’ interpretation 
of § 22(b)(1) and sheds further light on its pre-emptive scope. 
The House Energy and Commerce Committee Report accom­
panying the Vaccine Act, H. R. Rep. No. 99–908, pt. 1 (1986) 
(hereinafter 1986 Report), explains in relevant part: 

“Subsection (b)—Unavoidable Adverse Side Effects; 
Direct Warnings.—This provision sets forth the princi­
ple contained in Comment k of Section 402A of the Re­
statement of Torts (Second) that a vaccine manufacturer 
should not be liable for injuries or deaths resulting from 
unavoidable side effects even though the vaccine was 
properly prepared and accompanied by proper directions 
and warnings. 

“The Committee has set forth Comment K in this bill 
because it intends that the principle in Comment K re­
garding ‘unavoidably unsafe’ products, i. e., those prod­
ucts which in the present state of human skill and 
knowledge cannot be made safe, apply to the vaccines 
covered in the bill and that such products not be the 
subject of liability in the tort system.” Id., at 25–26. 

The 1986 Report expressly adopts comment k of § 402A of 
the Restatement of Torts (Second) (1963–1964) (hereinafter 
Restatement), which provides that “unavoidably unsafe” 
products—i. e., those that “in the present state of human 
knowledge, are quite incapable of being made safe for their 
intended and ordinary use”—are not defective.4 As “[a]n 

4 Comment k provides as follows: 
“Unavoidably unsafe products. There are some products which, in the 

present state of human knowledge, are quite incapable of being made safe 
for their intended and ordinary use. These are especially common in the 
field of drugs. An outstanding example is the vaccine for the Pasteur 
treatment of rabies, which not uncommonly leads to very serious and dam­
aging consequences when it is injected. Since the disease itself invariably 
leads to a dreadful death, both the marketing and the use of the vaccine 
are fully justified, notwithstanding the unavoidable high degree of risk 
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outstanding example” of an “[u]navoidably unsafe” product, 
comment k cites “the vaccine for the Pasteur treatment 
of rabies, which not uncommonly leads to very serious and 
damaging consequences when it is injected”; “[s]ince the dis­
ease itself invariably leads to a dreadful death, both the mar­
keting and the use of the vaccine are fully justified, notwith­
standing the unavoidable high degree of risk which they 
involve.” Id., at 353. Comment k thus provides that “sell­
er[s]” of “[u]navoidably unsafe” products are “not to be held 
to strict liability” provided that such products “are properly 
prepared and marketed, and proper warning is given.” 
Ibid. 

As the 1986 Report explains, Congress intended that the 
“principle in Comment K regarding ‘unavoidably unsafe’ 
products” apply to the vaccines covered in the bill. 1986 
Report 26. That intent, in turn, is manifested in the plain 
text of § 22(b)(1)—in particular, Congress’ use of the word 
“unavoidable,” as well as the phrases “properly prepared” 
and “accompanied by proper directions and warnings,” which 
were taken nearly verbatim from comment k. 42 U. S. C. 
§ 300aa–22(b)(1); see Restatement 353–354 (“Such a[n un­
avoidably unsafe] product, properly prepared, and accompa­

which they involve. Such a product, properly prepared, and accompanied 
by proper directions and warning, is not defective, nor is it unreasonably 
dangerous. The same is true of many other drugs, vaccines, and the like, 
many of which for this very reason cannot legally be sold except to physi­
cians, or under the prescription of a physician. It is also true in particular 
of many new or experimental drugs as to which, because of lack of time 
and opportunity for sufficient medical experience, there can be no assur­
ance of safety, or perhaps even of purity of ingredients, but such experi­
ence as there is justifies the marketing and use of the drug notwithstand­
ing a medically recognizable risk. The seller of such products, again with 
the qualification that they are properly prepared and marketed, and 
proper warning is given, where the situation calls for it, is not to be held 
to strict liability for unfortunate consequences attending their use, merely 
because he has undertaken to supply the public with an apparently useful 
and desirable product, attended with a known but apparently reasonable 
risk.” Restatement 353–354. 
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nied by proper directions and warning, is not defective”). 
By the time of the Vaccine Act’s enactment in 1986, numer­
ous state and federal courts had interpreted comment k to 
mean that a product is “unavoidably unsafe” when, given 
proper manufacture and labeling, no feasible alternative de­
sign would reduce the safety risks without compromising the 
product’s cost and utility.5 Given Congress’ expressed in­

5 See, e. g., Smith ex rel. Smith v. Wyeth Labs., Inc., No. Civ. A 84–2002, 
1986 WL 720792, *5 (SD W. Va., Aug. 21, 1986) (“[A] prescription drug is 
not ‘unavoidably unsafe’ when its dangers can be eliminated through de­
sign changes that do not unduly affect its cost or utility”); Kearl v. Lederle 
Labs., 172 Cal. App. 3d 812, 830, 218 Cal. Rptr. 453, 464 (1985) (“unavoid­
ability” turns on “(i) whether the product was designed to minimize—to 
the extent scientifically knowable at the time it was distributed—the risk 
inherent in the product, and (ii) the availability . . . of any alternative 
product that would have as effectively accomplished the full intended pur­
pose of the subject product”), disapproved in part by Brown v. Superior 
Ct., 44 Cal. 3d 1049, 751 P. 2d 470 (1988); Belle Bonfils Memorial Blood 
Bank v. Hansen, 665 P. 2d 118, 122 (Colo. 1983) (“[A]pplicability of com­
ment k . . . depends upon the co-existence of several factors,” including 
that “the product’s benefits must not be achievable in another manner; and 
the risk must be unavoidable under the present state of knowledge”); see 
also 1 L. Frumer & M. Friedman, Products Liability §§ 8.07[1]–[2], 
pp. 8–277 to 8–278 (2010) (comment k applies “only to defects in design,” 
and there “must be no feasible alternative design which on balance accom­
plishes the subject product’s purpose with a lesser risk” (internal quota­
tion marks omitted)). To be sure, a number of courts at the time of the 
Vaccine Act’s enactment had interpreted comment k to preclude design 
defect claims categorically for certain kinds of products, see Hill v. Searle 
Labs., 884 F. 2d 1064, 1068 (CA8 1989) (collecting cases), but as indicated 
by the sources cited above, the courts that had construed comment k to 
apply on a case-specific basis generally agreed on the basic elements of 
what constituted an “unavoidably unsafe” product. See also n. 8, infra. 
The majority’s suggestion that “judges who must rule on motions to dis­
miss, motions for summary judgment, and motions for judgment as a mat­
ter of law” are incapable of adjudicating claims alleging “unavoidable” side 
effects, ante, at 232, n. 35, is thus belied by the experience of the many 
courts that had adjudicated such claims for years by the time of the Vac­
cine Act’s enactment. 
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tent to codify the “principle in Comment K,” 1986 Report 26, 
the term “unavoidable” in § 22(b)(1) is best understood as a 
term of art, which incorporates the commonly understood 
meaning of “unavoidably unsafe” products under comment k 
at the time of the Act’s enactment in 1986. See McDermott 
Int’l, Inc. v. Wilander, 498 U. S. 337, 342 (1991) (“[W]e as­
sume that when a statute uses . . . a term [of  art],  Congress 
intended it to have its established meaning”); Morissette v. 
United States, 342 U. S. 246, 263 (1952) (same).6 Similarly, 
courts applying comment k had long required manufacturers 
invoking the defense to demonstrate that their products 
were not only “unavoidably unsafe” but also properly manu­
factured and labeled.7 By requiring “prope[r] prepar[ation]” 
and “proper directions and warnings” in § 22(b)(1), Congress 
plainly intended to incorporate these additional comment k 
requirements. 

The 1986 Report thus confirms petitioners’ interpretation 
of § 22(b)(1). The 1986 Report makes clear that “side effects 
that were unavoidable” in § 22(b)(1) refers to side effects 
stemming from a vaccine’s design that were “unavoidable.” 
By explaining what Congress meant by the term “unavoid­

6 The majority refuses to recognize that “unavoidable” is a term of art 
derived from comment k, suggesting that “ ‘[u]navoidable’ is hardly a 
rarely used word.” Ante, at 235. In fact, however, “unavoidable” is an 
extremely rare word in the relevant context. It appears exactly once 
(i. e., in § 300aa–22(b)(1)) in the entirety of Title 42 of the U. S. Code (“Pub­
lic Health and Welfare”), which governs, inter alia, Social Security, see 42 
U. S. C. § 301 et seq., Medicare, see § 1395 et seq., and several other of the 
Federal Government’s largest entitlement programs. The singular rarity 
in which Congress used the term supports the conclusion that “unavoid­
able” is a term of art. 

7 See, e. g., Brochu v. Ortho Pharmaceutical Corp., 642 F. 2d 652, 657 
(CA1 1981); Needham v. White Labs., Inc., 639 F. 2d 394, 402 (CA7 1981); 
Reyes v. Wyeth Labs., 498 F. 2d 1264, 1274–1275 (CA5 1974); Davis v. 
Wyeth Labs., 399 F. 2d 121, 127–129 (CA9 1968); Feldman v. Lederle Labs., 
97 N. J. 429, 448, 479 A. 2d 374, 384 (1984); see also Toner v. Lederle Labs., 
112 Idaho 328, 336, 732 P. 2d 297, 305 (1987). 
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able,” moreover, the 1986 Report also confirms that whether 
a side effect is “unavoidable” for purposes of § 22(b)(1) in­
volves a specific inquiry in each case as to whether the vac­
cine “in the present state of human skill and knowledge can­
not be made safe,” 1986 Report 26—i. e., whether a feasible 
alternative design existed that would have eliminated the 
adverse side effects of the vaccine without compromising its 
cost and utility. See Brief for Kenneth W. Starr et al. as 
Amici Curiae 14–15 (“If a particular plaintiff could show 
that her injury at issue was avoidable . . . through the use of 
a feasible alternative design for a specific vaccine, then she 
would satisfy the [plain] language of the statute, because she 
would have demonstrated that the side effects were not un­
avoidable”). Finally, the 1986 Report confirms that the 
“even though” clause is properly read to establish two addi­
tional prerequisites—proper manufacturing and proper la­
beling—to qualify for § 22(b)(1)’s liability exemption.8 

8 Respondent suggests an alternative reading of the 1986 Report. Ac­
cording to respondent, “the principle in Comment K” is simply that of 
nonliability for “unavoidably unsafe” products, and thus Congress’ stated 
intent in the 1986 Report to apply the “principle in Comment K” to “the 
vaccines covered in the bill” means that Congress viewed the covered 
vaccines as a class to be “ ‘unavoidably unsafe.’ ” 1986 Report 25–26; 
Brief for Respondent 42. The concurrence makes a similar argument. 
Ante, at 244–245 (opinion of Breyer, J.). This interpretation finds some 
support in the 1986 Report, which states that “if [injured individuals] can­
not demonstrate under applicable law either that a vaccine was improperly 
prepared or that it was accompanied by improper directions or inadequate 
warnings [they] should pursue recompense in the compensation system, 
not the tort system.” 1986 Report 26. It also finds some support in the 
pre-Vaccine Act case law, which reflected considerable disagreement in the 
courts over “whether comment k applies to pharmaceutical products 
across the board or only on a case-by-case basis.” Ausness, Unavoidably 
Unsafe Products and Strict Products Liability: What Liability Rule 
Should Be Applied to the Sellers of Pharmaceutical Products? 78 Ky. L. J. 
705, 708, and n. 11 (1989–1990) (collecting cases). This interpretation, 
however, is undermined by the fact that Congress has never directed the 
Food and Drug Administration (FDA) or any other federal agency to re­
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In addition to the 1986 Report, one other piece of the Act’s 
legislative history provides further confirmation of the pe­
titioners’ textual reading of § 22(b)(1). When Congress 
enacted the Vaccine Act in 1986, it did not initially include a 
source of payment for the no-fault compensation program the 
Act established. The Act thus “made the compensation pro­
gram and accompanying tort reforms contingent on the en­
actment of a tax to provide funding for the compensation.” 
1987 Report 690. In 1987, Congress passed legislation to 
fund the compensation program. The House Energy and 
Commerce Committee Report 9 accompanying that legisla­
tion specifically stated that “the codification of Comment 
(k) of The Restatement (Second) of Torts was not intended 
to decide as a matter of law the circumstances in which a 
vaccine should be deemed unavoidably unsafe.” Id., at 691. 
The Committee noted that “[a]n amendment to establish . . . 
that a manufacturer’s failure to develop [a] safer vaccine was 
not grounds for liability was rejected by the Committee dur­

view vaccines for optimal vaccine design, see infra, at 269–270, and n. 19, 
and thus it seems highly unlikely that Congress intended to eliminate the 
traditional mechanism for such review (i. e., design defect liability), partic­
ularly given its express retention of state tort law in the Vaccine Act, see 
42 U. S. C. § 300aa–22(a). In any event, to the extent there is ambiguity 
as to how precisely Congress intended the “principle in Comment K” to 
apply to the covered vaccines, that ambiguity is explicitly resolved in peti­
tioners’ favor by the 1987 House Energy and Commerce Committee Re­
port, H. R. Rep. No. 100–391, pt. 1, pp. 690–691 (hereinafter 1987 Report). 
See infra this page and 260–261. 

9 The Third Circuit’s opinion below expressed uncertainty as to whether 
the 1987 Report was authored by the House Budget Committee or the 
House Energy and Commerce Committee. See 561 F. 3d 233, 250 (2009). 
As petitioners explain, although the Budget Committee compiled and is­
sued the Report, the Energy and Commerce Committee wrote and ap­
proved the relevant language. Title IV of the 1987 Report, entitled 
“Committee on Energy and Commerce,” comprises “two Committee 
Prints approved by the Committee on Energy and Commerce for inclusion 
in the forthcoming reconciliation bill.” 1987 Report 377, 380. 
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ing its original consideration of the Act.” Ibid. In light of 
that rejection, the Committee emphasized that “there should 
be no misunderstanding that the Act undertook to decide as 
a matter of law whether vaccines were unavoidably unsafe 
or not,” and that “[t]his question is left to the courts to deter­
mine in accordance with applicable law.” Ibid. 

To be sure, postenactment legislative history created by a 
subsequent Congress is ordinarily a hazardous basis from 
which to infer the intent of the enacting Congress. See Sul­
livan v. Finkelstein, 496 U. S. 617, 631–632 (1990) (Scalia, 
J., concurring in part). But unlike ordinary postenactment 
legislative history, which is justifiably given little or no 
weight, the 1987 Report reflects the intent of the Congress 
that enacted the funding legislation necessary to give oper­
ative effect to the principal provisions of the Vaccine Act, 
including § 22(b)(1).10 Congress in 1987 had a number of 
options before it, including adopting an entirely different 
compensation scheme, as the Reagan administration was pro­
posing; 11 establishing different limitations on tort liability, 
including eliminating design defect liability, as pharmaceuti­
cal industry leaders were advocating; 12 or not funding the 

10 The majority suggests that the 1987 legislation creating the funding 
mechanism is akin to appropriations legislation and that giving weight to 
the legislative history of such legislation “would set a dangerous prece­
dent.” Ante, at 242. The difference, of course, is that appropriations 
legislation ordinarily funds congressional enactments that already have 
operative legal effect; in contrast, operation of the tort reforms in the 1986 
Act, including § 22(b)(1), was expressly conditioned on the enactment of a 
separate tax to fund the compensation program. See § 323(a), 100 Stat. 
3784. Accordingly, this Court’s general reluctance to view appropriations 
legislation as modifying substantive legislation, see, e. g., TVA v. Hill, 437 
U. S. 153, 190 (1978), has no bearing here. 

11 See 1987 Report 700 (describing the administration’s alternative 
proposal). 

12 See, e. g., Hearings on Funding of the Childhood Vaccine Program be­
fore the Subcommittee on Select Revenue Measures of the House Commit­
tee on Ways and Means, 100th Cong., 1st Sess., 85 (1987) (“[T]he liability 
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compensation program at all, which would have effectively 
nullified the relevant portions of the Act. Because the tort 
reforms in the 1986 Act, including § 22(b)(1), had no operative 
legal effect unless and until Congress provided funding for 
the compensation program, the views of the Congress that 
enacted that funding legislation are a proper and, indeed, 
authoritative guide to the meaning of § 22(b)(1). Those 
views, as reflected in the 1987 Report, provide unequivocal 
confirmation of petitioners’ reading of § 22(b)(1). 

In sum, the text, structure, and legislative history of the 
Vaccine Act are fully consistent with petitioners’ reading of 
§ 22(b)(1). Accordingly, I believe § 22(b)(1) exempts vaccine 
manufacturers from tort liability only upon a showing by 
the manufacturer in each case that the vaccine was prop­
erly manufactured and labeled, and that the side effects 
stemming from the vaccine’s design could not have been 
prevented by a feasible alternative design that would have 
eliminated the adverse side effects without compromising 
the vaccine’s cost and utility. 

II 

In contrast to the interpretation of § 22(b)(1) set forth 
above, the majority’s interpretation does considerable vio­
lence to the statutory text, misconstrues the legislative his­
tory, and draws the wrong conclusions from the structure of 
the Vaccine Act and the broader federal scheme regulating 
vaccines. 

provisions of the 1986 Act should be amended to assure that manufactur­
ers will not be found liable in the tort system if they have fully complied 
with applicable government regulations. In particular, manufacturers 
should not face liability under a ‘design defect’ theory in cases where plain­
tiffs challenge the decisions of public health authorities and federal regula­
tors that the licensed vaccines are the best available way to protect chil­
dren from deadly diseases” (statement of Robert B. Johnson, President, 
Lederle Labs. Div., American Cyanamid Co.)). 
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A 

As a textual matter, the majority’s interpretation of 
§ 22(b)(1) is fundamentally flawed in three central respects. 
First, the majority’s categorical reading rests on a faulty and 
untenable premise. Second, its reading functionally excises 
13 words from the statutory text, including the key term 
“unavoidable.” And third, the majority entirely ignores the 
Vaccine Act’s default rule preserving state tort law. 

To begin, the majority states that “[a] side effect of a vac­
cine could always have been avoidable by use of a differently 
designed vaccine not containing the harmful element.” 
Ante, at 232. From that premise, the majority concludes 
that the statute must mean that “the design of the vaccine 
is a given, not subject to question in the tort action,” because 
construing the statute otherwise would render § 22(b)(1) a 
nullity. Ibid. A tort claimant, according to the majority, 
will always be able to point to a differently designed vaccine 
not containing the “harmful element,” and if that were suffi­
cient to show that a vaccine’s side effects were not “unavoid­
able,” the statute would pre-empt nothing. 

The starting premise of the majority’s interpretation, how­
ever, is fatally flawed. Although in the most literal sense, 
as the majority notes, a side effect can always be avoided 
“by use of a differently designed vaccine not containing the 
harmful element,” ibid., this interpretation of “unavoidable” 
would effectively read the term out of the statute, and Con­
gress could not have intended that result. Indeed, § 22(b)(1) 
specifically uses the conditional phrase “if the injury or death 
resulted from side effects that were unavoidable,” which 
plainly indicates that Congress contemplated that there 
would be some instances in which a vaccine’s side effects are 
“unavoidable” and other instances in which they are not. 
See supra, at 252. The majority’s premise that a vaccine’s 
side effects can always be “avoid[ed] by use of a differently 
designed vaccine not containing the harmful element,” ante, 
at 232, entirely ignores the fact that removing the “harmful 
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element” will often result in a less effective (or entirely inef­
fective) vaccine. A vaccine, by its nature, ordinarily em­
ploys a killed or weakened form of a bacteria or virus to 
stimulate antibody production; 13 removing that bacteria or 
virus might remove the “harmful element,” but it would also 
necessarily render the vaccine inert. As explained above, 
the legislative history of the Vaccine Act and the cases inter­
preting comment k make clear that a side effect is “unavoid­
able” for purposes of § 22(b)(1) only where there is no feasible 
alternative design that would eliminate the side effect of the 
vaccine without compromising its cost and utility. See 
supra, at 256. The majority’s premise—that side effects 
stemming from a vaccine’s design are always avoidable—is 
thus belied by the statutory text and legislative history of 
§ 22(b)(1). And because its starting premise is invalid, its 
conclusion—that the design of a vaccine is not subject to 
challenge in a tort action—is also necessarily invalid. 

The majority’s reading suffers from an even more funda­
mental defect. If Congress intended to exempt vaccine 
manufacturers categorically from all design defect liability, 
it more logically would have provided: “No vaccine manufac­
turer shall be liable in a civil action for damages arising from 
a vaccine-related injury or death associated with the admin­
istration of a vaccine after October 1, 1988, if the vaccine 
was properly prepared and was accompanied by proper di­
rections and warnings.” There would have been no need for 
Congress to include the additional 13 words “the injury or 
death resulted from side effects that were unavoidable even 
though.” See TRW Inc. v. Andrews, 534 U. S. 19, 31 (2001) 
(noting “cardinal principle of statutory construction that a 
statute ought, upon the whole, to be so construed that, 
if it can be prevented, no clause, sentence, or word shall 

13 See American Academy of Pediatrics, Questions and Answers About 
Vaccine Ingredients (Oct. 2008), http://www.aap.org/immunization/families/ 
faq/Vaccineingredients.pdf (all Internet materials as visited Feb. 18, 2011, 
and available in Clerk of Court’s case file). 
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be superfluous, void, or insignificant” (internal quotation 
marks omitted)). 

In Bates v. Dow Agrosciences LLC, 544 U. S. 431 (2005), 
this Court considered an analogous situation where an ex­
press pre-emption provision stated that certain States 
“ ‘shall not impose or continue in effect any requirements for 
labeling or packaging in addition to or different from those 
required under this subchapter.’ ” Id., at 436 (quoting 7 
U. S. C. § 136v(b) (2000 ed.)). The Bates Court stated: 

“Conspicuously absent from the submissions by [re­
spondent] and the United States is any plausible alterna­
tive interpretation of ‘in addition to or different from’ 
that would give that phrase meaning. Instead, they ap­
pear to favor reading those words out of the statute, 
which would leave the following: ‘Such State shall not 
impose or continue in effect any requirements for label­
ing or packaging.’ This amputated version of [the stat­
ute] would no doubt have clearly and succinctly com­
manded the pre-emption of all state requirements 
concerning labeling. That Congress added the remain­
der of the provision is evidence of its intent to draw 
a distinction between state labeling requirements that 
are pre-empted and those that are not.” 544 U. S., at 
448–449. 

As with the statutory interpretation rejected by this Court 
in Bates, the majority’s interpretation of § 22(b)(1) function­
ally excises 13 words out of the statute, including the key 
term “unavoidable.” See Duncan v. Walker, 533 U. S. 167, 
174 (2001) (“We are especially unwilling” to treat a statutory 
term as surplusage “when the term occupies so pivotal a 
place in the statutory scheme”). Although the resulting 
“amputated version” of the statutory provision “would no 
doubt have clearly and succinctly commanded the pre­
emption of all state” design defect claims, the fact “[t]hat 
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Congress added the remainder of the provision” is strong 
evidence of its intent not to pre-empt design defect claims 
categorically. Bates, 544 U. S., at 449; see also Ameri­
can Home Prods. Corp. v. Ferrari, 284 Ga. 384, 393, 668 
S. E. 2d 236, 242 (2008) (“ ‘If Congress had intended to de­
prive injured parties of a long available form of compensa­
tion, it surely would have expressed that intent more 
clearly’ ” (quoting Bates, 544 U. S., at 449)), cert. pending, 
No. 08–1120. 

Strikingly, the majority concedes that its interpretation 
renders 13 words of the statute entirely superfluous. See 
ante, at 236 (“The intervening passage (‘the injury or death 
resulted from side effects that were unavoidable even 
though’) is unnecessary. True enough”). Nevertheless, the 
majority contends that “the rule against giving a portion of 
text an interpretation which renders it superfluous . . . ap­
plies only if verbosity and prolixity can be eliminated by giv­
ing the offending passage, or the remainder of the text, a 
competing interpretation.” Ibid. According to the major­
ity, petitioners’ reading of § 22(b)(1) renders the “even 
though” clause superfluous because, to reach petitioners’ de­
sired outcome, “[i]t would suffice to say ‘if the injury or death 
resulted from side effects that were unavoidable’—full stop.” 
Ante, at 237. As explained above, however, the “even 
though” clause establishes two additional prerequisites— 
proper manufacturing and proper labeling—to qualify for 
§ 22(b)(1)’s exemption from liability. Contrary to the major­
ity’s contention, then, the “even though” clause serves an im­
portant function by limiting the scope of the pre-emption 
afforded by the preceding “if” clause.14 

14 In this manner, the “even though” clause functions in a “concessive 
subordinat[ing]” fashion, ante, at 235, in accord with normal grammatical 
usage. According to the majority, however, the “even though” clause 
“clarifies the word that precedes it” by “delineat[ing]” the conditions that 
make a side effect “unavoidable” under the statute. Ante, at 231. The ma­
jority’s interpretation hardly treats the clause as “concessive,” and indeed 
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The majority’s only other textual argument is based on the 
expressio unius, exclusio alterius canon. According to the 
majority, because blackletter products liability law generally 
recognizes three different types of product defects, “[i]f all 
three were intended to be preserved, it would be strange 
[for Congress] to mention specifically only two”—namely, 
manufacturing and labeling defects in the “even though” 
clause—“and leave the third to implication.” Ante, at 232. 
The majority’s argument, however, ignores that the default 
rule under the Vaccine Act is that state law is preserved. 
As explained above, § 22(a) expressly provides that the 
“[g]eneral rule” is that “State law shall apply to a civil action 
brought for damages for a vaccine-related injury or death.” 
42 U. S. C. § 300aa–22(a). Because § 22(a) already preserves 
state-law design defect claims (to the extent the exemption 
in § 22(b)(1) does not apply), there was no need for Congress 
separately and expressly to preserve design defect claims 
in § 22(b)(1). Indeed, Congress’ principal aim in enacting 
§ 22(b)(1) was not to preserve manufacturing and labeling 
claims (those, too, were already preserved by § 22(a)), but 
rather, to federalize comment k-type protection for “unavoid­
ably unsafe” vaccines. The “even though” clause simply 
functions to limit the applicability of that defense. The 
lack of express language in § 22(b)(1) specifically preserv­
ing design defect claims thus cannot fairly be understood as 
impliedly (and categorically) pre-empting such traditional 

strains the meaning of “even though.” In the majority’s view, proper 
manufacturing and labeling are the sole prerequisites that render a vac­
cine’s side effects unavoidable. Thus, an injurious side effect is unavoid­
able because the vaccine was properly prepared and labeled, not “even 
though” it was. The two conjunctions are not equivalent: The sentence 
“I am happy even though it is raining” can hardly be read to mean that 
“I am happy because it is raining.” In any event, the more fundamental 
point is that petitioners’ interpretation actually gives meaning to the 
words “even though,” whereas the majority concedes that its interpreta­
tion effectively reads those words entirely out of the statute. See supra 
this page. 
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state tort claims, which had already been preserved by 
§ 22(a).15 

The majority also suggests that if Congress wished to pre­
serve design defect claims, it could have simply provided 
that manufacturers would be liable for “defective manufac­
ture, defective directions or warning, and defective design.” 
Ante, at 233 (internal quotation marks omitted). Putting 
aside the fact that § 22(a) already preserves design defect 
claims (to the extent § 22(b)(1) does not apply), the majority’s 
proposed solution would not have fully effectuated Congress’ 
intent. As the legislative history makes clear, Congress 
used the term “unavoidable” to effectuate its intent that the 
“principle in Comment K regarding ‘unavoidably unsafe’ 
products . . . apply to the vaccines covered in the bill.” 1986 
Report 26; see also 1987 Report 691. At the time of the 
Vaccine Act’s enactment in 1986, at least one State had ex­
pressly rejected comment k,16 while many others had not ad­

15 This Court, moreover, has long operated on “the assumption that the 
historic police powers of the States are not to be superseded by the Fed­
eral Act unless that was the clear and manifest purpose of Congress.” 
Altria Group, Inc. v. Good, 555 U. S. 70, 77 (2008) (internal quotation 
marks and alteration omitted). Given the long history of state regulation 
of vaccines, see Brief for Petitioners 3–6, the presumption provides an 
additional reason not to read § 22(b)(1) as pre-empting all design defect 
claims, especially given Congress’ inclusion of an express saving clause in 
the same statutory section, see 42 U. S. C. § 300aa–22(a), and its use of the 
conditional “if” clause in defining the pre-emptive scope of the provision. 
See Bates v. Dow Agrosciences LLC, 544 U. S. 431, 449 (2005) (“In areas 
of traditional state regulation, we assume that a federal statute has not 
supplanted state law unless Congress has made such an intention clear 
and manifest” (internal quotation marks omitted)). 

16 See Collins v. Eli Lilly Co., 116 Wis. 2d 166, 197, 342 N. W. 2d 37, 52 
(1984) (“We conclude that the rule embodied in comment k is too restric­
tive and, therefore, not commensurate with strict products liability law 
in Wisconsin”). Collins did, however, “recognize that in some exigent 
circumstances it may be necessary to place a drug on the market before 
adequate testing can be done.” Ibid. It thus adopted a narrower de­
fense (based on “exigent circumstances”) than that recognized in other 
jurisdictions that had expressly adopted comment k. 
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dressed the applicability of comment k specifically to vac­
cines or applied comment k to civil actions proceeding on a 
theory other than strict liability (e. g., negligence 17). A stat­
ute that simply stated that vaccine manufacturers would be 
liable for “defective design” would be silent as to the avail­
ability of a comment k-type defense for “unavoidably unsafe” 
vaccines, and thus would not have fully achieved Congress’ 
aim of extending greater liability protection to vaccine man­
ufacturers by providing comment k-type protection in all 
civil actions as a matter of federal law. 

B 

The majority’s structural arguments fare no better than 
its textual ones. The principal thrust of the majority’s posi­
tion is that, since nothing in the Vaccine Act or the FDA’s 
regulations governing vaccines expressly mentions design 
defects, Congress must have intended to remove issues con­
cerning the design of FDA-licensed vaccines from the tort 
system. Ante, at 237. The flaw in that reasoning, of course, 
is that the FDA’s silence on design defects existed long be­
fore the Vaccine Act was enacted. Indeed, the majority it­
self concedes that the “FDA has never even spelled out in 
regulations the criteria it uses to decide whether a vaccine 
is safe and effective for its intended use.” 18 Ibid. And yet 
it is undisputed that prior to the Act, vaccine manufacturers 

17 See, e. g., Kearl, 172 Cal. App. 3d, at 831, n. 15, 218 Cal. Rptr., at 465, 
n. 15 (“[T]he unavoidably dangerous product doctrine merely exempts the 
product from a strict liability design defect analysis; a plaintiff remains 
free to pursue his design defect theory on the basis of negligence”); Toner, 
112 Idaho, at 340, 732 P. 2d, at 309–310 (“The authorities universally agree 
that where a product is deemed unavoidably unsafe, the plaintiff is de­
prived of the advantage of a strict liability cause of action, but may pro­
ceed under a negligence cause of action”). 

18 See 42 U. S. C. § 262(a)(2)(C)(i)(I) (“The Secretary shall approve a bio­
logics license application . . . on the basis of a demonstration that . . . 
the biological product that is the subject of the application is safe, pure, 
and potent”). 
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had long been subject to liability under state tort law for 
defective vaccine design. That the Vaccine Act did not itself 
set forth a comprehensive regulatory scheme with respect 
to design defects is thus best understood to mean not that 
Congress suddenly decided to change course sub silentio and 
pre-empt a longstanding, traditional category of state tort 
law, but rather, that Congress intended to leave the status 
quo alone (except, of course, with respect to those aspects of 
state tort law that the Act expressly altered). See 1987 Re­
port 691 (“It is not the Committee’s intention to preclude 
court actions under applicable law. The Committee’s intent 
at the time of considering the Act . . .  was . . .  to  leave 
otherwise applicable law unaffected, except as expressly al­
tered by the Act”). 

The majority also suggests that Congress necessarily in­
tended to pre-empt design defect claims since the aim of such 
tort suits is to promote the development of improved designs 
and provide compensation for injured individuals, and the 
Vaccine Act “provides other means for achieving both ef­
fects”—most notably through the no-fault compensation pro­
gram and the National Vaccine Program. Ante, at 238–239, 
and nn. 57–60 (citing 42 U. S. C. §§ 300aa–1, 300aa–2(a)(1)–(3), 
300aa–3, 300aa–25(b), 300aa–27(a)(1)). But the majority’s 
position elides a significant difference between state tort law 
and the federal regulatory scheme. Although the Vaccine 
Act charges the Secretary of Health and Human Services 
with the obligation to “promote the development of childhood 
vaccines” and “make or assure improvements in . . .  vaccines, 
and research on vaccines,” § 300aa–27(a), neither the Act nor 
any other provision of federal law places a legal duty on vac­
cine manufacturers to improve the design of their vaccines 
to account for scientific and technological advances. Indeed, 
the FDA does not condition approval of a vaccine on it being 
the most optimally designed among reasonably available al­
ternatives, nor does it (or any other federal entity) ensure 
that licensed vaccines keep pace with technological and sci­
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entific advances.19 Rather, the function of ensuring that 
vaccines are optimally designed in light of existing science 
and technology has traditionally been left to the States 
through the imposition of damages for design defects. 
Cf. Bates, 544 U. S., at 451 (“ ‘[T]he specter of damage actions 
may provide manufacturers with added dynamic incentives 
to continue to keep abreast of all possible injuries stemming 
from use of their product[s] so as to forestall such actions 

19 See, e. g., Hurley v. Lederle Labs., 863 F. 2d 1173, 1177 (CA5 1988) 
(“[T]he FDA is a passive agency: it considers whether to approve vaccine 
designs only if and when manufacturers come forward with a proposal”); 
Jones v. Lederle Labs., 695 F. Supp. 700, 711 (EDNY 1988) (“[T]he agency 
takes the drugs and manufacturers as it finds them. While its goal is to 
oversee inoculation with the best possible vaccine, it is limited to review­
ing only those drugs submitted by various manufacturers, regardless of 
their flaws”). Although the FDA has authority under existing regulations 
to revoke a manufacturer’s biologics licenses, that authority can be exer­
cised only where (as relevant here) “[t]he licensed product is not safe and 
effective for all of its intended uses.” 21 CFR § 601.5(b)(1)(vi) (2010); see 
§ 600.3(p) (defining “safety” as “relative freedom from harmful effect to 
persons affected, directly or indirectly, by a product when prudently ad­
ministered, taking into consideration the character of the product in rela­
tion to the condition of the recipient at the time”). The regulation does 
not authorize the FDA to revoke a biologics license for a manufacturer’s 
failure to adopt an optimal vaccine design in light of existing science and 
technology. See Conk, Is There a Design Defect in the Restatement 
(Third) of Torts: Products Liability? 109 Yale L. J. 1087, 1128–1129 (1999– 
2000) (“The FDA does not claim to review products for optimal design . . . .  
FDA review thus asks less of drug . . . manufacturers than the common 
law of products liability asks of other kinds of manufacturers”). At oral 
argument, counsel for amicus United States stated that the Centers for 
Disease Control and Prevention (CDC) routinely performs comparative 
analyses of vaccines that are already on the market. See Tr. of Oral Arg. 
44–45; id., at 52–53 (describing CDC’s comparison of Sabin and Salk polio 
vaccines). Neither the United States nor any of the parties, however, has 
represented that CDC examines whether a safer alternative vaccine could 
have been designed given practical and scientific limits, the central inquiry 
in a state tort law action for design defect. CDC does not issue biologics 
licenses, moreover, and thus has no authority to require a manufacturer 
to adopt a different vaccine design. 
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through product improvement’ ”); Wyeth v. Levine, 555 U. S. 
555, 578–579 (2009) (noting that the FDA has “traditionally 
regarded state law as a complementary form of drug regula­
tion” as “[s]tate tort suits uncover unknown drug hazards 
and provide incentives for drug manufacturers to disclose 
safety risks promptly”).20 The importance of the States’ 
traditional regulatory role is only underscored by the unique 
features of the vaccine market, in which there are “only one 
or two manufacturers for a majority of the vaccines listed 
on the routine childhood immunization schedule.” Brief for 
Respondent 55. The normal competitive forces that spur in­
novation and improvements to existing product lines in other 
markets thus operate with less force in the vaccine market, 
particularly for vaccines that have already been released and 
marketed to the public. Absent a clear statutory mandate 
to the contrary, there is no reason to think that Congress 
intended in the vaccine context to eliminate the traditional 
incentive and deterrence functions served by state tort lia­
bility in favor of a federal regulatory scheme providing only 
carrots and no sticks.21 See Levine, 555 U. S., at 575 (“The 

20 Indeed, we observed in Levine that the FDA is perpetually under­
staffed and underfunded, see 555 U. S., at 578, n. 11, and the agency has 
been criticized in the past for its slow response in failing to withdraw 
or warn about potentially dangerous products, see, e. g., L. Leveton, 
H. Sox, & M. Stoto, Institute of Medicine, HIV and the Blood Supply: 
An Analysis of Crisis Decisionmaking (1995) (criticizing FDA response to 
transmission of AIDS through blood supply). These practical shortcom­
ings reinforce the conclusion that “state law offers an additional, and im­
portant, layer of consumer protection that complements FDA regulation.” 
Levine, 555 U. S., at 579. 

21 The majority mischaracterizes my position as expressing a general 
“skeptic[ism] of pre-emption unless the congressional substitute operate[s] 
like the tort system.” Ante, at 240. Congress could, of course, adopt a 
regulatory regime that operates differently from state tort systems, and 
such a difference is not necessarily a reason to question Congress’ pre­
emptive intent. In the specific context of the Vaccine Act, however, the 
relevant point is that this Court should not lightly assume that Congress 
intended sub silentio to displace a longstanding species of state tort liabil­
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case for federal pre-emption is particularly weak where Con­
gress has indicated its awareness of the operation of state 
law in a field of federal interest, and has nonetheless decided 
to stand by both concepts and to tolerate whatever tension 
there is between them” (internal quotation marks and alter­
ation omitted)). 

III 

In enacting the Vaccine Act, Congress established a care­
fully wrought federal scheme that balances the competing 
interests of vaccine-injured persons and vaccine manufactur­
ers. As the legislative history indicates, the Act addressed 
“two overriding concerns”: “(a) the inadequacy—from both 
the perspective of vaccine-injured persons as well as vaccine 
manufacturers—of the current approach to compensating 
those who have been damaged by a vaccine; and (b) the insta­
bility and unpredictability of the childhood vaccine market.” 
1986 Report 7. When viewed in the context of the Vaccine 
Act as a whole, § 22(b)(1) is just one part of a broader stat­
utory scheme that balances the need for compensating 
vaccine-injured children with added liability protections for 
vaccine manufacturers to ensure a stable childhood vaccine 
market. 

The principal innovation of the Act was the creation of the 
no-fault compensation program—a scheme funded entirely 
through an excise tax on vaccines.22 Through that program, 

ity where, as here, Congress specifically included an express saving clause 
preserving state law, there is a long history of state-law regulation of 
vaccine design, and pre-emption of state law would leave an important 
regulatory function—i. e., ensuring optimal vaccine design—entirely unad­
dressed by the congressional substitute. 

22 The majority’s suggestion that “vaccine manufacturers fund from their 
sales” the compensation program is misleading. Ante, at 239. Although 
the manufacturers nominally pay the tax, the amount of the tax is specifi­
cally included in the vaccine price charged to purchasers. See CDC Vac­
cine Price List (Feb. 15, 2011), http://www.cdc.gov/vaccines/programs/vfc/ 
cdc-vac-price-list.htm. Accordingly, the only way the vaccine manufactur­
ers can be said to actually “fund” the compensation program is if the cost 
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Congress relieved vaccine manufacturers of the burden of 
compensating victims of vaccine-related injuries in the vast 
majority of cases 23—an extremely significant economic bene­
fit that “functionally creat[es] a valuable insurance policy 
for vaccine-related injuries.” Reply Brief for Petitioners 
10. The structure and legislative history, moreover, point 
clearly to Congress’ intention to divert would-be tort claim­
ants into the compensation program, rather than eliminate a 
longstanding category of traditional tort claims. See 1986 
Report 13 (“The Committee anticipates that the speed of the 
compensation program, the low transaction costs of the sys­
tem, the no-fault nature of the required findings, and the 
relative certainty and generosity of the system’s awards will 
divert a significant number of potential plaintiffs from liti­
gation”). Indeed, although complete pre-emption of tort 
claims would have eliminated the principal source of the “un­
predictability” in the vaccine market, Congress specifically 
chose not to pre-empt state tort claims categorically. See 
42 U. S. C. § 300aa–22(a) (providing as a “[g]eneral rule” that 
“State law shall apply to a civil action brought for damages 
for a vaccine-related injury or death”). That decision re­
flects Congress’ recognition that court actions are essential 
because they provide injured persons with significant proce­
dural tools—including, most importantly, civil discovery— 
that are not available in administrative proceedings under 
the compensation program. See §§ 300aa–12(d)(2)(E), (d)(3). 

of the excise tax has an impact on the number of vaccines sold by the 
vaccine manufacturer. The majority points to no evidence that the excise 
tax—which ordinarily amounts to 75 cents per dose, 26 U. S. C. § 4131(b)— 
has any impact whatsoever on the demand for vaccines. 

23 See Brief for United States as Amicus Curiae 28 (“Department of 
Justice records indicate that 99.8% of successful Compensation Program 
claimants have accepted their awards, forgoing any tort remedies against 
vaccine manufacturers”); S. Plotkin, W. Orenstein, & P. Offit, Vaccines 1673 
(5th ed. 2008) (noting that “[v]irtually all . . . petitioners, even those who 
were not awarded compensation” under the compensation program, choose 
to accept the program’s determination). 
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Congress thus clearly believed there was still an important 
function to be played by state tort law. 

Instead of eliminating design defect liability entirely, Con­
gress enacted numerous measures to reduce manufacturers’ 
liability exposure, including a limited regulatory compliance 
presumption of adequate warnings, see § 300aa–22(b)(2), 
elimination of claims based on failure to provide direct warn­
ings to patients, § 300aa–22(c), a heightened standard for pu­
nitive damages, § 300aa–23(d)(2), and, of course, immunity 
from damages for “unavoidable” side effects, § 300aa– 
22(b)(1). Considered in light of the Vaccine Act as a whole, 
§ 22(b)(1)’s exemption from liability for unavoidably unsafe 
vaccines is just one part of a broader statutory scheme that 
reflects Congress’ careful balance between providing ade­
quate compensation for vaccine-injured children and confer­
ring substantial benefits on vaccine manufacturers to ensure 
a stable and predictable childhood vaccine supply. 

The majority’s decision today disturbs that careful balance 
based on a bare policy preference that it is better “to leave 
complex epidemiological judgments about vaccine design to 
the FDA and the National Vaccine Program rather than ju­
ries.” Ante, at 239.24 To be sure, reasonable minds can dis­
agree about the wisdom of having juries weigh the relative 
costs and benefits of a particular vaccine design. But what­
ever the merits of the majority’s policy preference, the deci­
sion to bar all design defect claims against vaccine manufac­
turers is one that Congress must make, not this Court.25 By 

24 
Justice Breyer’s separate concurrence is even more explicitly policy 

driven, reflecting his own preference for the “more expert judgment” of 
federal agencies over the “less expert” judgment of juries. Ante, at 247. 

25 Respondent notes that there are some 5,000 petitions alleging a causal 
link between certain vaccines and autism spectrum disorders that are cur­
rently pending in an omnibus proceeding in the Court of Federal Claims 
(Vaccine Court). Brief for Respondent 56–57. According to respondent, 
a ruling that § 22(b)(1) does not pre-empt design defect claims could un­
leash a “crushing wave” of tort litigation that would bankrupt vaccine 
manufacturers and deplete vaccine supply. Id., at 28. This concern un­
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construing § 22(b)(1) to pre-empt all design defect claims 
against vaccine manufacturers for covered vaccines, the ma­
jority’s decision leaves a regulatory vacuum in which no 
one—neither the FDA nor any other federal agency, nor 
state and federal juries—ensures that vaccine manufacturers 
adequately take account of scientific and technological ad­
vancements. This concern is especially acute with respect 
to vaccines that have already been released and marketed to 

derlies many of the policy arguments in respondent’s brief and appears to 
underlie the majority and concurring opinions in this case. In the absence 
of any empirical data, however, the prospect of an onslaught of autism-
related tort litigation by claimants denied relief by the Vaccine Court 
seems wholly speculative. As an initial matter, the Special Masters in the 
autism cases have thus far uniformly rejected the alleged causal link be­
tween vaccines and autism. See Brief for American Academy of Pediat­
rics et al. as Amici Curiae 20–21, n. 4 (collecting cases). To be sure, those 
rulings do not necessarily mean that no such causal link exists, cf. Brief 
for United States as Amicus Curiae 29 (noting that injuries have been 
added to the Vaccine Injury Table for existing vaccines), or that claimants 
will not ultimately be able to prove such a link in a state tort action, 
particularly with the added tool of civil discovery. But these rulings do 
highlight the substantial hurdles to recovery a claimant faces. See 
Schafer v. American Cyanamid Co., 20 F. 3d 1, 5 (CA1 1994) (“[A] peti­
tioner to whom the Vaccine Court gives nothing may see no point in trying 
to overcome tort law’s yet more serious obstacles to recovery”). Trial 
courts, moreover, have considerable experience in efficiently handling and 
disposing of meritless products liability claims, and decades of tort litiga­
tion (including for design defect) in the prescription-drug context have not 
led to shortages in prescription drugs. Despite the doomsday predictions 
of respondent and the various amici cited by the concurrence, ante, at 
248–249, the possibility of a torrent of meritless lawsuits bankrupting 
manufacturers and causing vaccine shortages seems remote at best. 
More fundamentally, whatever the merits of these policy arguments, the 
issue in this case is what Congress has decided, and as to that question, 
the text, structure, and legislative history compel the conclusion that Con­
gress intended to leave the courthouse doors open for children who have 
suffered severe injuries from defectively designed vaccines. The major­
ity’s policy-driven decision to the contrary usurps Congress’ role and de­
prives such vaccine-injured children of a key remedy that Congress in­
tended them to have. 
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Sotomayor, J., dissenting 

the public. Manufacturers, given the lack of robust competi­
tion in the vaccine market, will often have little or no in­
centive to improve the designs of vaccines that are already 
generating significant profit margins. Nothing in the text, 
structure, or legislative history remotely suggests that Con­
gress intended that result. 

I respectfully dissent. 
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CSX TRANSPORTATION, INC. v. ALABAMA DEPART­
MENT OF REVENUE et al. 

certiorari to the united states court of appeals for 
the eleventh circuit 

No. 09–520. Argued November 10, 2010—Decided February 22, 2011 

Petitioner (CSX) is an interstate rail carrier that operates, and pays taxes, 
in Alabama. The State imposes sales and use taxes on railroads when 
they purchase or consume diesel fuel, but exempts their main competi­
tors—interstate motor and water carriers. CSX sued respondents, the 
Alabama Department of Revenue and its Commissioner (Alabama), 
claiming that this tax scheme discriminates against railroads in violation 
of the Railroad Revitalization and Regulatory Reform Act of 1976 (4–R 
Act or Act), which bars four forms of discriminatory taxation, 49 U. S. C. 
§ 11501(b). Three of the delineated prohibitions deal with property 
taxes, §§ 11501(b)(1)–(3), and the fourth is a catch-all provision that for­
bids a State to “[i]mpose another tax that discriminates against a rail 
carrier,” § 11501(b)(4). The District Court dismissed CSX’s suit as not 
cognizable under the 4–R Act on the basis of this Court’s decision in 
Department of Revenue of Ore. v. ACF Industries, Inc., 510 U. S. 332, 
and the Eleventh Circuit affirmed. 

Held: CSX may challenge Alabama’s sales and use taxes under 
§ 11501(b)(4). Pp. 283–297. 

(a) CSX is challenging “another tax” within subsection (b)(4)’s plain 
meaning. The Act does not define “tax.” Thus, this Court looks to the 
word’s ordinary definition, which is expansive. A State seeking to raise 
revenue may choose among multiple forms of taxation on property, in­
come, transactions, or activities. “[A]nother tax” is thus best under­
stood to encompass any tax a State might impose, on any asset or trans­
action, except the property taxes already addressed in subsections 
(b)(1)–(3). There is no reason to interpret subsection (b)(4) as applying 
only to the gross-receipts taxes that some States imposed in lieu of 
property taxes at the time of the Act’s passage. Moreover, CSX’s com­
plaint, contrary to the Eleventh Circuit’s apparent view, does protest 
Alabama’s imposition of taxes on its fuel. The exemptions the State 
has given may play a central role in CSX’s argument, but the complaint’s 
essential subject remains the taxes imposed. 

The key question thus becomes whether a tax might be said to “dis­
criminate” against a railroad under subsection (b)(4) where the State 
has granted exemptions from the tax to other entities (here, the rail­
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road’s competitors). Because the statute does not define “discrimi­
nates,” the Court again looks to the term’s ordinary meaning, which is 
to fail to treat all persons equally when no reasonable distinction can be 
found between those favored and those not favored. To charge one 
group of taxpayers a 2% rate and another group a 4% rate, if the groups 
are the same in all relevant respects, is to discriminate against the lat­
ter. That discrimination continues if the favored group’s rate goes 
down to 0%, which is all an exemption is. To say that such a tax does 
not “discriminate” is to adopt a definition at odds with the word’s natu­
ral meaning. This Court has repeatedly recognized that tax schemes 
with exemptions may be discriminatory. See, e. g., Davis v. Michigan 
Dept. of Treasury, 489 U. S. 803. And even ACF Industries, on which 
the Eleventh Circuit heavily relied in dismissing CSX’s suit, made clear 
that tax exemptions “could be a variant of tax discrimination.” 510 
U. S., at 343. In addition, the statute’s prohibition of discrimination ap­
plies regardless of whether the favored entities are interstate or local. 
The distinctions drawn in the statute are not between interstate and 
local actors, as Alabama suggests, but between railroads and all other 
actors, whether interstate or local. Pp. 283–288. 

(b) ACF Industries does not require a different result. There, the 
Court held that railroads could not contest property tax exemptions 
under subsection (b)(4), reasoning that it would be illogical to permit 
such a challenge when subsections (b)(1)–(3)—the § 11501 provisions 
specifically addressing property taxes—permitted States to grant prop­
erty tax exemptions. Such a reading would “subvert the statutory 
plan” and “contravene the ‘elementary canon of construction that a stat­
ute should be interpreted so as not to render one part inoperative.’ ” 
510 U. S., at 340. Contrary to Alabama’s argument, this structural 
analysis does not apply here. Subsections (b)(1)–(3) specifically allow 
property tax exemptions, but neither they nor any other provision of 
the Act speaks to non-property exemptions like those at issue here. 
Because Congress has expressed no intent to “allo[w] the States to 
grant” non-property exemptions, id., at 343, reading subsection (b)(4) to 
encompass them poses no danger of “nullify[ing]” a congressional policy 
choice or otherwise “subvert[ing] the statutory plan,” id., at 340, 343. 
Alabama’s other efforts to borrow from ACF Industries’ analysis simi­
larly fail. Also unavailing is Alabama’s argument that, even if ACF 
Industries’ reasoning is limited to property tax exemptions, its holding 
must extend to non-property tax exemptions in order to prevent incon­
sistent or anomalous results in the treatment of property and non-
property taxes. Pp. 289–296. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



279 Cite as: 562 U. S. 277 (2011) 

Syllabus 

350 Fed. Appx. 318, reversed and remanded. 

Kagan, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Scalia, Kennedy, Breyer, Alito, and Sotomayor, JJ., joined. 
Thomas, J., filed a dissenting opinion, in which Ginsburg, J., joined, 
post, p. 297. 

Carter G. Phillips argued the cause for petitioner. With 
him on the briefs were James W. McBride, Stephen D. Good­
win, Ellen M. Fitzsimmons, Joel W. Pangborn, and Peter 
J. Shudtz. 

Melissa Arbus Sherry argued the cause for the United 
States as amicus curiae in support of petitioner. With her 
on the brief were Acting Solicitor General Katyal, Assist­
ant Attorney General West, Deputy Solicitor General Stew­
art, Anthony J. Steinmeyer, Mark W. Pennak, Paul M. 
Geier, and Peter J. Plocki. 

Corey L. Maze, Solicitor General of Alabama, argued the 
cause for respondents. With him on the brief were Troy 
King, Attorney General, Misty S. Fairbanks and William 
G. Parker, Jr., Assistant Attorneys General, and Margaret 
Johnson McNeill.* 

*Briefs of amici curiae urging reversal were filed for the Association 
of American Railroads by Betty Jo Christian, Timothy M. Walsh, and 
Janet Bartelmay; and for the Tax Foundation by James N. Markels. 

Briefs of amici curiae urging affirmance were filed for the State of 
Washington et al. by Robert M. McKenna, Attorney General of Washing­
ton, Cameron G. Comfort, Senior Assistant Attorney General, and Donald 
F. Cofer, and by the Attorneys General for their respective States as fol­
lows: Joseph R. Biden III of Delaware, Thurbert E. Baker of Georgia, 
Gregory F. Zoeller of Indiana, Tom Miller of Iowa, Douglas F. Gansler of 
Maryland, Michael A. Cox of Michigan, Lori Swanson of Minnesota, Steve 
Bullock of Montana, Catherine Cortez Masto of Nevada, Richard Cordray 
of Ohio, Patrick C. Lynch of Rhode Island, Marty J. Jackley of South 
Dakota, Robert E. Cooper, Jr., of Tennessee, Mark L. Shurtleff of Utah, 
Kenneth T. Cuccinelli II of Virginia, Darrell V. McGraw, Jr., of West 
Virginia, J. B. Van Hollen of Wisconsin, and Bruce A. Salzburg of Wyo­
ming; for the Alabama Education Association et al. by Susan E. Kennedy, 
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Justice Kagan delivered the opinion of the Court. 

The Railroad Revitalization and Regulatory Reform Act 
of 1976 restricts the ability of state and local governments 
to levy discriminatory taxes on rail carriers. We consider 
here whether a railroad may invoke this statute to challenge 
sales and use taxes that apply to rail carriers (among others), 
but exempt their competitors in the transportation industry. 
We conclude that the railroad may do so. 

I
 
A
 

Congress enacted the Railroad Revitalization and Regula­
tory Reform Act of 1976 (Act or 4–R Act) to “restore the 
financial stability of the railway system of the United 
States,” among other purposes. § 101(a), 90 Stat. 33. To 
help achieve this goal, Congress targeted state and local tax­
ation schemes that discriminate against rail carriers. Bur­
lington Northern R. Co. v. Oklahoma Tax Comm’n, 481 U. S. 
454, 457 (1987). The provision of the Act at issue here, now 
codified at 49 U. S. C. § 11501,1 bars States and localities 
from engaging in four forms of discriminatory taxation. 90 
Stat. 54. 

Section 11501(b) describes the prohibited practices. It 
begins with three provisions addressed specifically to prop-

Kenneth L. Thomas, Lee F. Armstrong, Michael Spearing, N. J. Cervera, 
Robert M. Hill, Jr., and Jean Walker Tucker; and for the American Truck­
ing Associations, Inc., by Robert S. Digges, Jr. 

Briefs of amici curiae were filed for the Council on State Taxation by 
Todd A. Lard, Douglas L. Lindholm, and Fredrick J. Nicely; and for the 
Multistate Tax Commission by Joe Huddleston and Shirley Sicilian. 

1 This provision was originally codified at 49 U. S. C. § 26c (1976 ed.). In 
1978, Congress recodified it at § 11503 (1976 ed., Supp. II), with slightly 
altered language but “without substantive change,” § 3(a), 92 Stat. 1466. 
In 1995, Congress again recodified the section without substantive change, 
this time at 49 U. S. C. § 11501. This opinion refers to the statute’s cur­
rent text. 
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erty taxes; it concludes with a catch-all provision concerning 
other taxes. According to § 11501(b), States (or their subdi­
visions) “may not”: 

“(1) Assess rail transportation property at a value 
that has a higher ratio to the true market value of the 
rail transportation property than the ratio that the as­
sessed value of other commercial and industrial prop­
erty in the same assessment jurisdiction has to the true 
market value of the other commercial and industrial 
property. 

“(2) Levy or collect a tax on an assessment that may 
not be made under paragraph (1) of this subsection. 

“(3) Levy or collect an ad valorem property tax on 
rail transportation property at a tax rate that exceeds 
the tax rate applicable to commercial and industrial 
property in the same assessment jurisdiction. 

“(4) Impose another tax that discriminates against a 
rail carrier.” 

The following subsection confers jurisdiction on federal 
courts to “prevent a violation” of § 11501(b) notwithstanding 
the Tax Injunction Act, 28 U. S. C. § 1341, which ordinarily 
prohibits federal courts from enjoining the collection of state 
taxes when a remedy is available in state court. § 11501(c).2 

B 

Petitioner CSX Transportation, Inc. (CSX) is an interstate 
rail carrier that operates in Alabama and pays taxes there. 

2 The first sentence of subsection (c) provides: “Notwithstanding section 
1341 of title 28 . . . a  district court of the United States has jurisdiction 
. . . to prevent a violation of subsection (b) of this section.” The next 
sentence concerns the relief available for violations of §§ 11501(b)(1) 
and (2): “Relief may be granted under this subsection only if the ratio of 
assessed value to true market value of rail transportation property ex­
ceeds by at least 5 percent the ratio of assessed value to true market value 
of other commercial and industrial property in the same assessment 
jurisdiction.” 
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Alabama imposes a sales tax of 4% on the gross receipts of 
retail businesses, Ala. Code § 40–23–2(1) (2010 Cum. Supp.), 
and a use tax of 4% on the storage, use, or consumption of 
tangible personal property, § 40–23–61(a) (2003). Railroads 
pay these taxes when they purchase or consume diesel fuel. 
But railroads’ main competitors—interstate motor and water 
carriers—are generally exempt from paying sales and use 
taxes on their fuel (although fuel for motor carriers is subject 
to a separate excise tax).3 

Alleging that Alabama’s tax scheme discriminates against 
railroads in violation of § 11501(b)(4) of the 4–R Act, CSX 
sued respondents, the Alabama Department of Revenue and 
its Commissioner (Alabama or State), in Federal District 
Court. In particular, CSX complained that the State could 
not impose sales and use taxes on railroads’ purchase and 
consumption of diesel fuel while exempting motor and water 
carriers from those taxes. App. 22 (Complaint ¶ 26). 

The District Court dismissed CSX’s suit as not cognizable 
under the 4–R Act, and the United States Court of Appeals 
for the Eleventh Circuit affirmed in a brief per curiam deci­
sion. 350 Fed. Appx. 318 (2009). The Eleventh Circuit 
rested on its earlier decision in Norfolk Southern R. Co. v. 
Alabama Dept. of Revenue, 550 F. 3d 1306 (2008), which in­
volved a nearly identical challenge to the application of Ala­
bama’s sales and use taxes. 

In Norfolk Southern, the Eleventh Circuit rejected the 
plaintiff railroad’s challenge, principally in reliance on this 
Court’s decision in Department of Revenue of Ore. v. ACF 

3 State law provides that motor carriers need not pay sales or use taxes 
on diesel fuel so long as they pay a different excise tax of $0.19 per gallon. 
Ala. Code § 40–17–2(1) (2003) (primary tax of $0.13 per gallon); § 40–17– 
220(e) (2010 Cum. Supp.) (additional tax of $0.06 per gallon). State law 
wholly exempts interstate water carriers from sales and use taxes on die­
sel fuel. § 40–23–4(a)(10); § 40–23–62(12). Nor do these water carriers 
pay any other tax on the fuel they purchase or consume. Brief for 
Respondents 16. 
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Industries, Inc., 510 U. S. 332 (1994). In that case, we held 
that a railroad could not invoke § 11501(b)(4) to challenge a 
generally applicable property tax on the basis that certain 
non-railroad property was exempt from the tax. Id., at 335. 
The Eleventh Circuit recognized that the case before it in­
volved sales and use taxes—not property taxes, which the 
statutory scheme separately addresses. Norfolk Southern, 
550 F. 3d, at 1314. The court concluded, however, that this 
difference was immaterial, and accordingly held that a rail­
road could not object to Alabama’s sales and use taxes simply 
because the State provides exemptions from them. Id., at 
1316. 

CSX petitioned for a writ of certiorari, arguing that the 
Eleventh Circuit had misunderstood ACF Industries and 
noting a split of authority concerning whether railroads may 
bring a challenge under § 11501(b)(4) to non-property taxes 
from which their competitors are exempt.4 We granted cer­
tiorari, 560 U. S. 964 (2010), and now reverse. 

II 
We begin, as in any case of statutory interpretation, with 

the language of the statute. Hardt v. Reliance Standard 
Life Ins. Co., 560 U. S. 242, 251 (2010). Section 11501(b)(4) 
provides that a State may not “[i]mpose another tax that 
discriminates against a rail carrier.” CSX wishes to bring 
an action under this provision because rail carriers, but not 
motor or water carriers, must pay Alabama’s sales and use 
taxes on diesel fuel. To determine whether this suit may go 

4 Compare Norfolk Southern R. Co. v. Alabama Dept. of Revenue, 550 
F. 3d 1306, 1316 (CA11 2008), and Atchison, T. & S. F. R. Co. v. Arizona, 
78 F. 3d 438, 443 (CA9 1996) (rejecting a railroad’s challenge to a use tax 
that exempted motor carriers), with Burlington N., S. F. R. Co. v. Loh­
man, 193 F. 3d 984, 986 (CA8 1999) (entertaining a challenge to a sales and 
use tax that exempted rail carriers’ competitors), Burlington Northern R. 
Co. v. Commissioner of Revenue, 606 N. W. 2d 54, 58–59 (Minn. 2000) 
(same), and Atchison, T. & S. F. R. Co. v. Bair, 338 N. W. 2d 338, 348 (Iowa 
1983) (same). 
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forward, we must therefore answer two questions. Is CSX 
challenging “another tax” within the meaning of the statute? 
And, if so, might that tax “discriminate” against rail carriers 
by exempting their competitors? 5 

An excise tax, like Alabama’s sales and use tax, is “another 
tax” under subsection (b)(4).6 The 4–R Act does not define 
“tax”; nor does the statute otherwise place any matters 
within, or exclude any matters from, the term’s ambit. In 
these circumstances, we look to the word’s ordinary defini­
tion, Asgrow Seed Co. v. Winterboer, 513 U. S. 179, 187 (1995), 
and we note what taxpayers have long since discovered— 
that the meaning of “tax” is expansive. A State (or other 

5 We consider here only questions relating to whether CSX can bring a 
claim for discrimination based on the State’s pattern of tax exemptions. 
We do not consider any issues concerning whether these exemptions actu­
ally discriminate against CSX. See infra, at 288, n. 8, and 297. Alabama 
has raised two such issues in this Court. First, Alabama contends that 
in deciding CSX’s claim, a federal court must consider not only the specific 
taxes challenged, but also the broader tax scheme. Brief for Respondents 
58–60. Second, the State argues that the court must compare the taxa­
tion of CSX not merely to direct competitors but to other commercial 
entities as well. Id., at 48, n. 7. Most of the dissenting opinion is devoted 
to supporting the State’s argument on this second question. But we leave 
these and all other issues relating to whether Alabama actually has dis­
criminated against CSX to the trial court on remand to address as and 
when it wishes. No court in this case has previously considered these 
questions, and the parties’ briefs in this Court have only sketchily ad­
dressed them. In addition, the parties dispute whether Alabama waived 
its claim on the second issue by initially agreeing that “the comparison 
class consists of motor carriers and water carriers,” App. to Pet. for Cert. 
12a (internal quotation marks omitted), and proceeding with the litigation 
on that basis. We think this question of waiver is also best considered by 
the trial court. 

6 As originally enacted, the provision that is now 49 U. S. C. § 11501(b)(4) 
prohibited the imposition of “any other tax” that discriminates against a 
railroad. § 26c (1976 ed.). The substitution of “another tax” occurred 
when Congress first recodified the Act. In line with Congress’s statement 
that revisions made at that time should not be construed as having sub­
stantive effect, see n. 1, supra, we treat the two terms as synonymous. 
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governmental entity) seeking to raise revenue may choose 
among multiple forms of taxation on property, income, trans­
actions, or activities. “[A]nother tax,” as used in subsection 
(b)(4), is best understood to refer to all of these—more pre­
cisely, to encompass any form of tax a State might impose, 
on any asset or transaction, except the taxes on property 
previously addressed in subsections (b)(1)–(3). See Bur­
lington Northern R. Co. v. Superior, 932 F. 2d 1185, 1186 
(CA7 1991) (Subsection (b)(4) includes “an income tax, a 
gross-receipts tax, a use tax, an occupation tax . . . —what­
ever”). The phrase “another tax” is a catch-all. 

In particular, we see no reason to interpret subsection 
(b)(4) as applying only to the gross-receipts taxes—known as 
“in lieu” taxes—that some States imposed instead of prop­
erty taxes at the time of the Act’s passage. See Brief for 
Respondents 53–55; Brief for State of Washington et al. as 
Amici Curiae 20–22. The argument in favor of this con­
struction relies on the House Report concerning the bill, 
which described subsection (b)(4) as prohibiting “the imposi­
tion of . . . the so-called ‘in lieu tax.’ ” H. R. Rep. No. 94–725, 
p. 77 (1975). But the Conference Report on the final bill 
abandoned the House Report’s narrowing language and de­
scribed the subsection as it was written—as prohibiting, 
without limitation, “the imposition of any other tax which 
results in the discriminatory treatment of any” railroad. 
S. Conf. Rep. No. 94–595, pp. 165–166 (1976); accord, S. Rep. 
No. 94–499, p. 65 (1975). And the statutory language is the 
real crux of the matter: Subsection (b)(4) speaks both clearly 
and broadly, and a legislative report misdescribing the provi­
sion cannot succeed in altering it.7 

7 Alabama also invokes the remedial provision of subsection (c), n. 2, 
supra, to urge that we read § 11501 as effectively limited to property or 
“in lieu” taxes. According to Alabama, that provision entitles federal 
courts to grant relief only when States overvalue railroad property under 
subsections (b)(1) and (b)(2): Federal courts, the State avers, “have no 
power to enjoin the granting of tax exemptions as a violation of subsection 
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Nor do we agree with the Eleventh Circuit’s apparent 
view that CSX does not challenge “another tax” because its 
complaint relies on the exemptions the State has given. See 
Norfolk Southern, 550 F. 3d, at 1315 (“The language of sec­
tion (b)(4) prohibits a discriminatory ‘tax’ not a discrimina­
tory tax exemption”); Brief for American Trucking Associ­
ations, Inc., as Amicus Curiae 9. What the complaint 
protests is Alabama’s imposition of taxes on the fuel CSX 
uses; what the complaint requests is that Alabama cease to 
collect those taxes from CSX. App. 23. The exemptions, 
no doubt, play a central role in CSX’s argument: They dem­
onstrate, in CSX’s view, that the State’s sales and use taxes 
discriminate against railroads. See id., at 22, ¶¶ 24–26. 
But the essential subject of the complaint remains the taxes 
Alabama levies on CSX. 

The key question thus becomes whether a tax might be 
said to “discriminate” against a railroad under subsection 
(b)(4) because the State has granted exemptions from the 
tax to other entities (here, the railroad’s competitors). The 
statute does not define “discriminates,” and so we again look 
to the ordinary meaning of the word. See supra, at 284. 
“Discrimination” is the “failure to treat all persons equally 
when no reasonable distinction can be found between those 
favored and those not favored.” Black’s Law Dictionary 534 
(9th ed. 2009); accord, id., at 420 (5th ed. 1979); see also Web­
ster’s Third New International Dictionary 648 (1976) (“dis­
criminates” means “to make a difference in treatment or 

(b)(4), or, apparently [to remedy] any violation of subsection (b)(4).” Brief 
for Respondents 37. But that interpretation of subsection (c)’s remedial 
provision cannot be right, because it would nullify subsection (b)(4) (and, 
for that matter, subsection (b)(3) as well). We understand subsection (c)’s 
remedial provision neither as limiting the broad grant of jurisdiction to 
federal courts to prevent violations of subsection (b) nor as otherwise re­
stricting the scope of that subsection. The remedial provision simply lim­
its the availability of relief when a State discriminates in assessing the 
value of railroad property, as proscribed by subsections (b)(1) and (b)(2). 
That kind of discrimination is not at issue here. 
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favor on a class or categorical basis in disregard of individual 
merit”). To charge one group of taxpayers a 2% rate and 
another group a 4% rate, if the groups are the same in all 
relevant respects, is to discriminate against the latter. That 
discrimination continues (indeed, it increases) if the State 
takes the favored group’s rate down to 0%. And that is all 
an exemption is. See West Lynn Creamery, Inc. v. Healy, 
512 U. S. 186, 210–211 (1994) (Scalia, J., concurring in judg­
ment) (noting that an “ ‘exemption’ from . . . a  ‘neutral’ tax” 
for favored persons “is no different in principle” than 
“a discriminatory tax . . . imposing a higher liability” on dis­
favored persons). To say that such a tax (with such an ex­
emption) does not “discriminate”—assuming the groups are 
similarly situated and there is no justification for the differ­
ence in treatment—is to adopt a definition of the term at 
odds with its natural meaning. 

In line with this understanding, our decisions have repeat­
edly recognized that tax schemes with exemptions may be 
discriminatory. In Davis v. Michigan Dept. of Treasury, 
489 U. S. 803 (1989), for example, we reviewed a state income 
tax provision that exempted retirement benefits given by the 
State, but not those paid by the Federal Government. We 
held that the tax “discriminate[d]” against federal employees 
under 4 U. S. C. § 111, which serves to protect those em­
ployees from discriminatory state taxation. Similarly, our 
dormant Commerce Clause cases have often held that tax 
exemptions given to local businesses discriminate against 
interstate actors. See, e. g., Bacchus Imports, Ltd. v. Dias, 
468 U. S. 263, 268–269 (1984) (holding that a state excise tax 
on alcohol “discriminate[d]” against interstate businesses be­
cause of exemptions granted to local producers); Camps 
Newfound/Owatonna, Inc. v. Town of Harrison, 520 U. S. 
564, 588–589 (1997) (invalidating as “discriminatory” a state 
property tax that exempted organizations operating for the 
benefit of residents, but not organizations aimed at nonresi­
dents). And even our decision in ACF Industries, on which 
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the Eleventh Circuit relied in dismissing CSX’s suit, made 
clear that tax exemptions “could be a variant of tax discrimi­
nation.” 510 U. S., at 343. 

Nor does the 4–R Act limit the prohibited discrimination 
to state tax schemes that unjustifiably exempt local actors, 
as opposed to interstate entities. Alabama argues for this 
result, claiming that § 11501(b) is designed “to protect in­
terstate carriers against discrimination vis-à -vis local 
businesses.” Brief for Respondents 29. But the text of 
§ 11501(b) tells a different story. Consistent with the Act’s 
purpose of restoring the financial stability of railroads (not 
of interstate carriers generally), supra, at 280, each of sub­
section (b)’s provisions proscribes taxes that specially burden 
a rail carrier’s property or otherwise discriminate against a 
rail carrier. And not a single provision of the Act (includ­
ing the references in subsections (b)(1)–(3) to “commercial 
and industrial property”) distinguishes between local and 
non-local taxpayers who receive favorable tax treatment. 
The distinctions drawn in § 11501(b) are not between inter­
state and local actors, as the State contends, but rather be­
tween railroads and other actors, whether interstate or local. 
Accordingly, a state excise tax that applies to railroads but 
exempts their interstate competitors is subject to challenge 
under subsection (b)(4) as a “tax that discriminates against 
a rail carrier.” 8 

8 This conclusion does not, as Alabama and the dissent contend, turn 
railroads into “most-favored-taxpayers,” entitled to any exemption (or 
other tax break) that a State gives to another entity. See Brief for Re­
spondents 23; post, at 305 (opinion of Thomas, J.). We hold only that 
§ 11501(b)(4) enables a railroad to challenge an excise or other non-
property tax as discriminatory on the basis of the tax scheme’s ex­
emptions—as the dissent apparently agrees, post, at 297. Whether the 
railroad will prevail—that is, whether it can prove the alleged discrimina­
tion—depends on whether the State offers a sufficient justification for de­
clining to provide the exemption at issue to rail carriers. See supra, at 
286; Brief for United States as Amicus Curiae 25–26; Richmond, F. & 
P. R. Co. v. Department of Taxation of Va., 762 F. 2d 375, 380–381, and 
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III 

As against the plain language of subsection (b)(4), Alabama 
offers two arguments based on our decision in ACF Indus­
tries. The first claim, which the Eleventh Circuit accepted, 
rests on the reasoning we adopted in ACF Industries: We 
concluded there that railroads could not challenge property 
tax exemptions under subsection (b)(4), and Alabama asserts 
that the same analysis applies to excise (and other non-
property) tax exemptions. The second contention focuses 
on alleged problems that would emerge in the application of 
§ 11501(b) if the rule of ACF Industries did not govern all 
tax exemptions. On this view, even if ACF Industries’ rea­
soning is irrelevant to cases involving excise taxes, its hold­
ing must extend to those cases to prevent inconsistent or 

n. 4 (CA4 1985). So if, to use the dissent’s example, a railroad challenged 
a scheme in which “every person and business in the State of Alabama 
paid a $1 annual tax, and one person was exempt,” post, at 305, for some 
reason having nothing to do with railroads, we presume the suit would be 
promptly dismissed. Nothing in this application of § 11501(b)(4) offers a 
“windfall” to railroads. Ibid. 

The dissent argues in addition that a State should prevail against any 
claim of discrimination brought under subsection (b)(4) if it can demon­
strate that a tax does not “target” or “single out” a railroad, post, at 297, 
300; that showing, without more, would justify the tax (although the dis­
sent declines to say just what it means to “target,” post, at 303, n. 3). 
This argument primarily concerns the question whether Alabama’s tax 
scheme in fact discriminates under subsection (b)(4)—a question we have 
explained is inappropriate to address, see n. 5, supra. We note, however, 
that the dissent’s argument about subsection (b)(4) rests entirely on the 
premise that subsections (b)(1)–(3) prohibit only property taxes that “tar­
get” or “single out” railroads, see post, at 300; so, the dissent would say, a 
State may impose a 4% property tax on railroads (assuming some unspeci­
fied number of other taxpayers also pay that rate) while levying only a 
2% property tax on railroad competitors. But we have never decided, in 
ACF Industries or any other case, whether subsections (b)(1)–(3) should 
be interpreted in this manner. And even accepting the dissent’s unex­
plained premise, a serious question would remain about whether to trans­
plant this construction of subsections (b)(1)–(3) to subsection (b)(4)’s very 
different terrain, see infra, at 294–296. 
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anomalous results. We reject each of these arguments. 
We stand foursquare behind our decision in ACF Industries, 
but we will not extend it in the way the State wishes. 

A 

In ACF Industries, we considered whether a railroad 
could sue a State under subsection (b)(4) for taxing railroad 
property while exempting certain other commercial prop­
erty. We held that the railroad could not do so. We noted 
that the language of subsection (b)(4), when viewed in isola­
tion, could be read to allow such a challenge. But we rea­
soned that the structure of § 11501 required the opposite re­
sult. 510 U. S., at 343. The Eleventh Circuit considered 
ACF Industries “determinative” of the question here, Nor­
folk Southern, 550 F. 3d, at 1313, and Alabama agrees, Brief 
for Respondents 18. We think they misread that decision. 

We began our analysis in ACF Industries by explaining 
that railroads could not challenge property tax exemptions 
under subsections (b)(1)–(3)—the provisions of § 11501 spe­
cifically addressing property taxes. As noted earlier, sub­
sections (b)(1)–(3) prohibit a State from imposing higher 
property tax rates or assessment ratios on “rail transporta­
tion property” than on “other commercial and industrial 
property.” The statute defines “commercial and industrial 
property” as including only “property . . . subject to a prop­
erty tax levy.” § 11501(a)(4). We interpreted that phrase 
to mean “property that is taxed,” rather than property that 
is potentially taxable. 510 U. S., at 341–342. As a result, 
we determined that exempt (i. e., non-taxed) property fell 
outside the category of “other commercial and industrial 
property” against which the taxation of railroad property 
is measured. Ibid. The conclusion followed: Subsections 
(b)(1)–(3) permitted States to impose property taxes on rail­
roads while exempting other entities. Ibid. 

And because that was so, we stated, still another conclu­
sion followed: Subsection (b)(4)’s prohibition on discrimina­
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tion likewise could not encompass property tax exemptions. 
Id., at 343. We viewed this holding as a matter of simple 
deduction: “It would be illogical to conclude that Congress, 
having allowed the States to grant property tax exemptions 
in subsections (b)(1)–(3), would turn around and nullify its 
own choice in subsection (b)(4).” Ibid. Or stated other­
wise: “[R]eading subsection (b)(4) to prohibit what” other 
parts of the statute were “designed to allow” would “subvert 
the statutory plan” and “contravene the ‘elementary canon 
of construction that a statute should be interpreted so as not 
to render one part inoperative.’ ” Id., at 340. The struc­
ture of § 11501 thus compelled our conclusion that property 
tax exemptions—even if “a variant of tax discrimination,” 
id., at 343—fell outside subsection (b)(4)’s reach. 

But this structural analysis—the core of ACF Indus­
tries—has no bearing on the question here. Subsections 
(b)(1)–(3) specifically address—and allow—property tax ex­
emptions. But neither those subsections nor any other pro­
vision of the 4–R Act speaks to non-property tax exemptions 
like those at issue in this case. Congress has expressed no 
intent to “allo[w] the States to grant” these exemptions. 
Ibid. Reading subsection (b)(4) as written—to encompass 
non-property tax exemptions—therefore poses no danger of 
“nullify[ing]” a congressional policy choice or otherwise 
“subvert[ing] the statutory plan.” Id., at 340, 343. To the 
contrary: Giving subsection (b)(4) something other than its 
ordinary meaning, absent any structural reason to do so, 
would itself contravene the expressed will of Congress. 

Implicitly acknowledging that ACF Industries’ central 
theory is irrelevant here, Alabama focuses on what that deci­
sion called “[o]ther considerations reinforc[ing]” its struc­
tural analysis. Id., at 343. Most notably, Alabama under­
scores the following sentence from ACF Industries: “Given 
the prevalence of property tax exemptions when Congress 
enacted the 4–R Act, [§ 11501’s] silence on the subject—in 
light of the explicit prohibition of tax rate and assessment 
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ratio discrimination—reflects a determination to permit the 
States to leave their exemptions in place.” Id., at 344. Al­
abama asserts that this statement “holds just as true” for 
sales and use taxes. Brief for Respondents 41. 

That claim rings hollow. To be sure, ACF Industries 
noted that Congress had declined to speak “with any degree 
of particularity to” the permissibility of property tax exemp­
tions, even though States often granted them. 510 U. S., at 
343. But we thought that fact relevant only because Con­
gress had spoken with particularity in proscribing other 
forms of discriminatory property taxes. The very sentence 
Alabama highlights makes our reasoning clear: Congress’s 
silence as to the practice of granting property tax exemp­
tions reflected its acquiescence in that practice “in light of 
the explicit prohibition [in subsections (b)(1)–(3)] of [prop­
erty] tax rate and assessment ratio discrimination.” Id., at 
344 (emphasis added). If that explicit prohibition had not 
existed—if § 11501(b) had consisted only of subsection (b)(4)’s 
broad ban on tax discrimination—we could not have gleaned 
what we did from congressional silence. After all, the very 
purpose of a catch-all provision like subsection (b)(4) is to 
avoid the necessity of listing each matter (here, each kind of 
tax discrimination) falling within it. And with respect to 
non-property taxes (like Alabama’s sales and use taxes), sub­
section (b)(4) is all there is. So here again, our analysis in 
ACF Industries does not apply because it rested on subsec­
tions (b)(1)–(3)—that is, on the highly reticulated scheme in 
the 4–R Act relating solely to property taxes. 

Alabama also emphasizes our statement in ACF Indus­
tries that “ ‘[p]rinciples of federalism’ ” supported our hold­
ing, Brief for Respondents 41–43 (quoting 510 U. S., at 345), 
but this final effort to borrow from that decision’s analysis 
similarly fails. We indeed recognized in ACF Industries 
that the 4–R Act limits the traditional taxing power of the 
States. Because that is so, we expressed “hesitan[ce] to ex­
tend the statute beyond its evident scope.” 510 U. S., at 345. 
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But here, for all the reasons already noted, we are not “ex­
tend[ing] the statute”; we are merely giving effect to its 
clear meaning. To reiterate: The 4–R Act distinguishes be­
tween property taxes and other taxes. Congress expressed 
its intent to insulate property tax exemptions from chal­
lenge; against that background, ACF Industries stated that 
permitting such suits would intrude on the States’ rightful 
authority. By contrast, Congress drafted § 11501 to enable 
railroads to contest all other tax exemptions; and when Con­
gress speaks in such preemptive terms, its decision must 
govern. Principles of federalism cannot narrow § 11501’s 
clear scope. See, e. g., CSX Transp., Inc. v. Georgia State 
Bd. of Equalization, 552 U. S. 9, 20 (2007) (rejecting the idea 
that federalism principles preclude challenges to state valua­
tion methodologies when § 11501 “clearly authorized” such 
actions). Nothing in ACF Industries suggested otherwise. 

B 

Alabama additionally makes a subtler argument involving 
ACF Industries. Given that decision, Alabama contends, a 
ruling in CSX’s favor here would create troubling incon­
sistencies. Alabama claims that subsection (b)(4)’s singular 
prohibition on “discriminat[ion]” would then mean one thing 
for property taxes (according to ACF Industries) and an­
other for non-property taxes, even though nothing in the 
statute supports “morphing definitions.” Brief for Re­
spondents 32. And still worse than the difference in mean­
ing would be the difference in result: A ruling for CSX, Ala­
bama argues, would give railroads more protection against 
non-property taxes than against property taxes, even though 
no good reason exists for this distinction. 

Alabama’s one-word-two-meanings argument collapses be­
cause it again rests on a misunderstanding of ACF Indus­
tries. That decision did not define “discriminat[e]” or say 
that a tax exemption could not fall within that term. Quite 
to the contrary: As noted earlier, ACF Industries frankly 
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acknowledged that tax exemptions, including property tax 
exemptions, “could be a variant of tax discrimination.” 510 
U. S., at 343; supra, at 287–288. We held that property tax 
exemptions were immune from challenge under subsection 
(b)(4) for structural, rather than linguistic, reasons. Even 
assuming these exemptions “discriminate[d],” they did so in 
a way that the specific provisions of §§ 11501(b)(1)–(3) allow, 
and accordingly § 11501(b)(4)’s prohibition could not include 
them. That reasoning, once more, does not apply here, be­
cause subsections (b)(1)–(3) do not permit—indeed, in no way 
address—non-property tax exemptions. We therefore do 
not adopt a new definition of “discriminate” in this case; in 
the context of the 4–R Act, that word has, and has always 
had, just one meaning. 

What remains is Alabama’s complaint that a ruling in 
CSX’s favor, when combined with our decision in ACF In­
dustries, will result in divergent treatment of property and 
non-property taxes. At times, Alabama dresses up this ob­
jection in Latin: It contends that the canon of ejusdem gene­
ris, which “limits general terms [that] follow specific ones to 
matters similar to those specified,” Gooch v. United States, 
297 U. S. 124, 128 (1936), has a role to play in interpreting 
§ 11501(b). More particularly, Alabama contends that this 
canon supports reading into § 11501(b)(4) every limitation 
contained in §§ 11501(b)(1)–(3), including the exclusion of tax 
exemptions from the class of state actions subject to chal­
lenge. See Brief for Respondents 26–27. That interpretive 
move, Alabama rightly notes, would ensure equal treatment 
of property tax and non-property tax exemptions. 

But we think ejusdem generis is not relevant here. As an 
initial matter, subsection (b)(4), “[a]lthough something of a 
catchall, . . .  is  not a general or collective term following a 
list of specific items to which a particular statutory command 
is applicable (e. g., ‘fishing rods, nets, hooks, bobbers, sinkers, 
and other equipment’).” United States v. Aguilar, 515 U. S. 
593, 615 (1995) (Scalia, J., concurring in part and dissenting 
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in part). Rather, that subsection is “one of . . . several dis­
tinct and independent prohibitions.” Ibid. Related to this 
structural point is a functional one. We typically use ejus­
dem generis to ensure that a general word will not render 
specific words meaningless. E. g., Circuit City Stores, Inc. 
v. Adams, 532 U. S. 105, 114–115 (2001); see 2A N. Singer, 
Sutherland on Statutes and Statutory Construction § 47:17 
(7th ed. 2007). But that concern is absent here. Reading 
subsection (b)(4) to cover non-property tax exemptions will 
not deprive subsections (b)(1)–(3) of effect, because those 
subsections are addressed only to property taxes. A canon 
meaning literally “of the same kind” has no application to 
provisions directed toward dissimilar subject matter. 

The better version of Alabama’s claim reads entirely in 
English; it is simply that distinguishing between property 
tax exemptions and other tax exemptions makes not a whit 
of sense. We are not much inclined to disagree. Neither 
CSX nor the United States as amicus curiae has offered a 
satisfying reason for why Congress drew this line—why in 
§§ 11501(b)(1)–(3) it barred challenges based on property tax 
exemptions, but then turned around in § 11501(b)(4) to allow 
challenges based on, say, excise tax exemptions. See Tr. of 
Oral Arg. 4–5, 24–25. CSX, for example, has not presented 
any evidence that different tax exemptions posed different 
levels of threat to railroads’ financial stability. So even if 
Congress had a good reason for distinguishing between prop­
erty and non-property tax exemptions, we acknowledge that 
it eludes us. 

But this admission does not take us far in Alabama’s direc­
tion. Even if the 4–R Act were ambiguous, we doubt we 
would interpret subsection (b)(4) to replicate each facet of 
subsections (b)(1)–(3). Treating property tax exemptions 
and other tax exemptions equivalently might make sense, 
as Alabama argues. But so too might allowing railroads to 
challenge all taxes (property or non-property) that contain 
exemptions. After all, as we noted earlier, tax exemptions 
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are an obvious form of tax discrimination. See supra, at 
287–288. It is hardly self-evident why Congress would pro­
hibit a State from charging a railroad a 4% tax and a compet­
itor a 2% tax, but allow the State to charge the railroad a 4% 
tax and the competitor nothing. The latter situation would 
frustrate the purposes of the Act even more than the former. 
In ACF Industries, we accepted that anomaly because the 
terms and structure of the Act demanded that we do so. 
But we could say no more in favor of the result than that it 
was “not so bizarre that Congress could not have intended 
it.” 510 U. S., at 347 (internal quotation marks omitted). 
That was not a glowing recommendation, and we see no rea­
son today to view the matter differently. Accordingly, even 
assuming that statutory ambiguity permitted us to do so, we 
would hesitate to extend the distinction between tax exemp­
tions and differential tax rates in order to avoid a distinction 
between property and non-property taxes. That would 
seem a poor trade of statutory anomalies. 

In any event, and more importantly, the choice is not ours 
to make. Congress wrote the statute it wrote, and that stat­
ute draws a sharp line between property taxes and other 
taxes. Congress drafted §§ 11501(b)(1)–(3) to exclude tax 
exemptions from the sphere of prohibited property tax dis­
crimination. But it drafted § 11501(b)(4) more broadly, 
without any of the prior subsections’ limitations, to proscribe 
other “tax[es] that discriminat[e],” including through the use 
of exemptions. That congressional election settles this case. 
Alabama’s preference for symmetry cannot trump an asym­
metrical statute. And its preference for the greatest possi­
ble latitude to levy taxes cannot trump Congress’s decision 
to restrict discriminatory taxation of rail carriers. 

IV 

Our decision in this case is limited. We hold that CSX 
may challenge Alabama’s sales and use taxes as “tax[es] that 
discriminat[e] against . . . rail carrier[s]” under § 11501(b)(4). 
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We do not address whether CSX should prevail in that chal­
lenge—whether, that is, Alabama’s taxes in fact discriminate 
against railroads by exempting interstate motor and water 
carriers. Alabama argues, in support of barring CSX’s chal­
lenge at the outset, that this inquiry into discrimination may 
pose difficulties. Brief for Respondents 35–37. We cannot 
deny that assertion, but neither can we respond to it by pre­
cluding CSX’s claim. Discrimination cases sometimes do 
raise knotty questions about whether and when dissimilar 
treatment is adequately justified. In the context of the 4–R 
Act, those hard calls can arise when States charge different 
tax rates to different entities in a practice the statute spe­
cifically subjects to challenge. See § 11501(b)(3). So too, 
difficult issues can emerge when, as here, States provide cer­
tain entities with tax exemptions. In either case, Congress 
has directed the federal courts to review a railroad’s chal­
lenge; and in either case, we would flout the congressional 
command were we to declare the matter beyond us. 

For the reasons stated, we reverse the judgment of the 
Eleventh Circuit and remand the case for further proceed­
ings consistent with this opinion. 

It is so ordered. 

Justice Thomas, with whom Justice Ginsburg joins, 
dissenting. 

I agree with the Court that Alabama’s sales and use 
taxes are “another tax” within the meaning of 49 U. S. C. 
§ 11501(b)(4) and that a scheme of tax exemptions is capable 
of making a tax discriminatory. Ante, at 284–287. As a 
general matter, therefore, I agree that Alabama’s sales and 
use taxes could potentially violate subsection (b)(4), and 
would do so if their exemptions “discriminate[d] against a 
rail carrier.” § 11501(b)(4). The majority’s holding stops 
there, see ante, at 288–289, n. 8, but I would go on. 

I would hold that, to violate § 11501(b)(4), a tax exemption 
scheme must target or single out railroads by comparison 
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to general commercial and industrial taxpayers. Although 
parts of the majority’s discussion appear to question this 
standard, see ante, at 286–288, the limited holding does not 
foreclose it. Because CSX cannot prove facts that would 
satisfy that standard in this case, I would affirm. 

I 

In my view, “another tax that discriminates against a rail 
carrier” in § 11501(b)(4) means a tax—or tax exemption 
scheme—that targets or singles out railroads as compared 
to other commercial and industrial taxpayers. That reading 
settles the ambiguity in the word “discriminates” by refer­
ence to the rest of the statute and gives subsection (b)(4) a 
reach consistent with the problem the statute addressed. 

A 

“Discriminates,” standing alone, is a flexible word. Com­
pare, e. g., Clackamas Gastroenterology Associates, P. C. v. 
Wells, 538 U. S. 440, 446 (2003) (“[T]he statutory purpose of 
[the Americans with Disabilities Act of 1990 is] ridding the 
Nation of the evil of discrimination”), with Davis v. Bande­
mer, 478 U. S. 109, 132 (1986) (plurality opinion) (“[U]nconsti­
tutional discrimination occurs only when the electoral sys­
tem is arranged in a manner that will consistently degrade a 
voter’s or a group of voters’ influence”); and United Haulers 
Assn., Inc. v. Oneida-Herkimer Solid Waste Management 
Authority, 550 U. S. 330, 338 (2007) (“In this context, ‘dis­
crimination’ simply means differential treatment of in-state 
and out-of-state economic interests that benefits the former 
and burdens the latter” (some internal quotation marks 
omitted)). 

Even though “discriminate” has a general legal meaning 
relating to differential treatment, its precise contours still 
depend on its context. See Guardians Assn. v. Civil Serv. 
Comm’n of New York City, 463 U. S. 582, 592 (1983) (opinion 
of White, J.) (“The language of Title VI on its face is ambigu­
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ous; the word ‘discrimination’ is inherently so”); Regents of 
Univ. of Cal.  v. Bakke, 438 U. S. 265, 284 (1978) (opinion of 
Powell, J.) (“The concept of ‘discrimination’ . . . is suscepti­
ble of varying interpretations”). Here, the word “discrimi­
nates” in subsection (b)(4) is ambiguous as to the appropriate 
comparison class. Burlington Northern R. Co. v. Commis­
sioner of Revenue, 509 N. W. 2d 551, 553 (Minn. 1993) (“To 
be discriminatory, a tax must be discriminatory as compared 
to someone else”). It is also ambiguous as to what type of 
difference is required to violate the statute—e. g., any dis­
tinction, singling out, or something in between. 

Therefore, I would use the context to resolve the meaning 
of the word as it is used in subsection (b)(4). See Robinson 
v. Shell Oil Co., 519 U. S. 337, 341 (1997) (statutory interpre­
tation focuses on “the language itself, the specific context in 
which that language is used, and the broader context of the 
statute as a whole”). We did precisely that in Department 
of Revenue of Ore. v. ACF Industries, Inc., 510 U. S. 332 
(1994), where we similarly faced a question about the mean­
ing of subsection (b)(4). In that case, our structural analysis 
of § 11501(b) was “central to the interpretation of subsection 
(b)(4).” Id., at 340. 

1 

The structure of § 11501(b) is straightforward. Subsec­
tions (b)(1) through (3) instruct that States may not assess 
railroad property at “a higher ratio to the true market value 
. . .  than . . .  other commercial and industrial property,” 49 
U. S. C. § 11501(b)(1), collect taxes based on those inflated as­
sessments, § 11501(b)(2), or set property tax rates for rail­
road property higher than that “applicable to commercial and 
industrial property” in the same assessment jurisdiction, 
§ 11501(b)(3). Subsection (b)(4) then forbids “[i]mpos[ing] 
another tax that discriminates against a rail carrier.” 

I would look to subsections (b)(1) through (3) to determine 
the meaning of “discriminates” in (b)(4). As many lower 
courts have correctly recognized, subsection (b)(4) is a re­
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sidual clause, naturally appurtenant to subsections (b)(1) 
through (3).1 Moreover, the phrase “another tax that dis­
criminates” in subsection (b)(4) suggests that the previous 
subsections all describe taxes that “discriminate” in a man­
ner similar to that forbidden by subsection (b)(4). See 
Washington State Dept. of Social and Health Servs. v. 
Guardianship Estate of Keffeler, 537 U. S. 371, 384 (2003) 
(reading the phrase “other legal process” restrictively be­
cause “where general words follow specific words in a stat­
utory enumeration, the general words are construed to 
embrace only objects similar in nature to those objects enu­
merated by the preceding specific words” (internal quotation 
marks and brackets omitted)). 

Subsections (b)(1) through (3) each prohibit particular 
types of state taxes that target or single out railroad 
property for less favorable tax treatment than other 
commercial and industrial property. First, the “discrimina­
t[ion]” addressed in subsections (b)(1) through (3) can only 
be described as taxes that target or single out railroad prop­
erty. Those subsections specifically concern taxes that af­
fect railroad property differently from the way they affect 
a larger class of comparative taxpayers’ property. See 
§§ 11501(b)(1)–(3); cf. ante, at 288 (“[E]ach of subsection (b)’s 
provisions proscribes taxes that specially burden a rail carri­
er’s property or otherwise discriminate against a rail car­
rier” (emphasis deleted)). Second, each subsection refers to 
the same comparison class—other “commercial and indus­
trial property.” §§ 11501(b)(1)–(3). 

I think it follows that, under subsection (b)(4), a tax “dis­
criminates against a rail carrier” if it similarly targets rail­
roads for tax treatment less favorable than other commercial 
and industrial taxpayers. As we found in ACF Industries, 

1 See, e. g., Kansas City Southern R. Co. v. McNamara, 817 F. 2d 368, 
373–374 (CA5 1987); Burlington Northern R. Co. v. Superior, 932 F. 2d 
1185, 1186 (CA7 1991); Alabama Great Southern R. Co. v. Eagerton, 663 
F. 2d 1036, 1041 (CA11 1981). 
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the structure of the statute provides a light by which to navi­
gate the meaning of subsection (b)(4). 

2 

The background of § 11501(b) also supports this under­
standing of subsection (b)(4). In previous cases, we have 
identified the problem that made subsection (b) necessary. 
At the time the Railroad Revitalization and Regulatory Re­
form Act was enacted, it was clear that “railroads ‘ “are easy 
prey for State and local tax assessors” in that they are “non­
voting, often nonresident, targets for local taxation,” who 
cannot easily remove themselves from the locality.’ ” ACF 
Industries, supra, at 336 (quoting Western Air Lines, Inc. v. 
Board of Equalization of S. D., 480 U. S. 123, 131 (1987), in 
turn quoting S. Rep. No. 91–630, p. 3 (1969)). The “tempta­
tion to excessively tax nonvoting, nonresident businesses . . . 
made federal legislation in this area necessary.” Western 
Air Lines, supra, at 131; see also Burlington Northern R. 
Co. v. Oklahoma Tax Comm’n, 481 U. S. 454, 457 (1987) (not­
ing that “[a]fter an extended period of congressional investi­
gation, Congress concluded that ‘railroads are over-taxed 
by at least $50 million each year’ ” (quoting H. R. Rep. 
No. 94–725, p. 78 (1975))). 

In other words, § 11501(b) responded primarily to what its 
text describes—property taxes that soaked the railroads. 
The obvious rationale supporting subsections (b)(1) through 
(3) is that the “way to prevent tax discrimination against the 
railroads is to tie their tax fate to the fate of a large and 
local group of taxpayers.” Kansas City Southern R. Co. v. 
McNamara, 817 F. 2d 368, 375 (CA5 1987); see also Atchison, 
T. & S.  F. R. Co.  v. Arizona, 78 F. 3d 438, 441 (CA9 1996). 
In this way, subsections (b)(1) through (3) establish a political 
check on the taxation of railroads. States cannot impose ex­
cessive property taxes on the nonvoting, nonresident rail­
roads without imposing the same taxes more generally on 
voting, resident local businesses. 
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Absent any indication that subsection (b)(4), as a residual 
clause, has any different aim, it is reasonable to conclude that 
it shares the same one as subsections (b)(1) through (3). 
See, e. g., Kansas City Southern R. Co., supra, at 373–374 
(Congress included subsection (b)(4) “to ensure that states 
did not shift to new forms of tax discrimination outside the 
letter of the first three subsections”); Burlington Northern 
R. Co. v. Superior, 932 F. 2d 1185, 1186 (CA7 1991) (“Subsec­
tion (b)(4) is . . . designed to prevent the state from accom­
plishing the forbidden end of discriminating against railroads 
by substituting another type of tax”). Subsection (b)(4) 
should be understood to tackle the issue of systemic railroad 
overtaxation the same way that the other subsections do— 
by linking the taxation of railroads to the taxation of busi­
nesses with local political influence. Thus, a “tax that dis­
criminates against a rail carrier” is a tax that targets or 
singles out rail carriers compared to commercial and indus­
trial taxpayers. 

B 

Under this test, CSX’s complaint was properly dismissed. 
CSX has not alleged that Alabama’s sales and use taxes tar­
get railroads compared to general commercial and industrial 
taxpayers. See ACF Industries, 510 U. S., at 346–347 (leav­
ing open a case in which “railroads—either alone or as part 
of some isolated and targeted group—are the only commer­
cial entities” subject to a tax); Norfolk Southern R. Co. v. 
Alabama Dept. of Revenue, 550 F. 3d 1306, 1316 (CA11 2008). 
CSX alleges that it paid a tax on its fuel that certain rail 
competitors did not have to pay. But it concedes, as it must, 
that the sales and use taxes are “generally applicable.” Pet. 
for Cert. i; see Ala. Code § 40–23–2(1) (2010 Cum. Supp.) (im­
posing a four percent sales tax on “every person, firm, or 
corporation . . . selling at retail any tangible personal prop­
erty whatsoever”); § 40–23–61(a) (2003); see also Norfolk 
Southern R. Co., supra, at 1316; Tr. of Oral Arg. 36. 
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Discrete exemptions for certain railroad competitors— 
namely, fuel exemptions for interstate motor carriers and 
interstate ships and barges—do not make a generally appli­
cable tax “discriminat[ory]” under subsection (b)(4). Wide­
spread exemptions could theoretically cause a facially gen­
eral tax to target railroads, but the limited exemptions at 
issue here do not suggest that, and CSX has not argued it.2 

Accordingly, CSX has not stated a cognizable claim for 
discrimination under § 11501(b)(4). 

II 

The Court does not settle the ambiguity in the word “dis­
criminates” in subsection (b)(4)—leaving open both the ap­
propriate comparison class and the type of differential treat­
ment required to constitute discrimination.3 The majority 
“hold[s] only that § 11501(b)(4) enables a railroad to challenge 
an excise or other non-property tax as discriminatory on the 
basis of the tax scheme’s exemptions.” Ante, at 288, n. 8. 
Thus, when the majority says that “a state excise tax that 
applies to railroads but exempts their interstate competitors 
is subject to challenge under subsection (b)(4),” ante, at 288, 

2 Although the majority rightly observes that whether a given tax is 
discriminatory may often be a difficult question, see ante, at 297, this is 
not a close case. I therefore need not define the exact boundaries of what 
constitutes targeting or singling out. See, e. g., Norfolk Southern R. Co. 
v. Alabama Dept. of Revenue, 550 F. 3d 1306, 1316, n. 16 (CA11 2008) 
(listing examples of courts finding railroads targeted by various state 
tax schemes). 

3 The majority declines to reach the comparison class issue. But the 
question presented was: “Whether a State’s exemptions of rail carrier 
competitors, but not rail carriers, from generally applicable sales and use 
taxes on fuel subject the taxes to challenge under 49 U. S. C. § 11501(b)(4) 
as ‘another tax that discriminates against a rail carrier.’ ” App. to Pet. for 
Cert. (i). The question presented thus asks whether CSX can challenge a 
“generally applicable” tax based on exemptions granted to rail competi­
tors—a straightforward comparison class issue. The lower courts have 
split over the proper scope of the comparison class, and the issue was 
presented in this case. I would decide it. 
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it must mean only that a tax exemption scheme could poten­
tially violate subsection (b)(4). 

As I understand it, the majority does not decide whether 
CSX has stated a claim even in this case but instead leaves 
that issue for remand. Accordingly, States remain free to 
argue—and lower courts to hold—that complaints like CSX’s 
should be dismissed for failing to state a “discriminat[ion]” 
claim under § 11501(b)(4) when they do not allege that rail­
roads are targeted or singled out compared to commercial 
and industrial taxpayers generally. 

Nonetheless, despite the majority’s assertion that it is “in­
appropriate” to address whether Alabama’s tax scheme actu­
ally discriminates within the meaning of § 11501(b)(4), ante, 
at 289, n. 8, parts of its opinion suggest an answer to that 
question that I believe is incorrect. Relying on the second 
definition in Black’s Law Dictionary, the majority defines 
“discriminates” as “ ‘failure to treat all persons equally when 
no reasonable distinction can be found between those favored 
and those not favored.’ ” Ante, at 286. This definition of 
“discriminate,” combined with the majority’s insistence that 
the “distinctions drawn in § 11501(b) are . . . between rail­
roads and other actors, whether interstate or local,” suggests 
that the comparison class could be anyone.4 Ante, at 288. 
The majority ultimately implies that “another tax that dis­
criminates against a rail carrier” is any tax that draws a 
distinction between a rail carrier and anyone else without 
sufficient justification. See ante, at 288, n. 8 (“Whether the 

4 A comparison class of “anyone” is broader than either of the sides in 
the lower courts’ split on this issue. Courts usually disagree over 
whether to use commercial and industrial taxpayers or railroad competi­
tors as the comparison class. Compare Burlington Northern, S. F. R. Co. 
v. Lohman, 193 F. 3d 984, 985–986 (CA8 1999) (applying a comparison 
class of rail competitors); Burlington Northern R. Co. v. Commissioner of 
Revenue, 509 N. W. 2d 551, 553 (Minn. 1993) (same), with Kansas City 
Southern R. Co., 817 F. 2d, at 375 (using commercial and industrial taxpay­
ers as the comparison class); Atchison, T. & S. F. R. Co. v. Arizona, 78 
F. 3d 438, 441 (CA9 1996) (same). 
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railroad will prevail . . .  depends on whether the State offers 
a sufficient justification for declining to provide the exemp­
tion at issue to rail carriers”). 

I do not read subsection (b)(4) so independently of (b)(1) 
through (3). Perhaps, as the majority asserts, subsection 
(b)(4) is not an ideal candidate for ejusdem generis. Ante, at 
294–295. But given the ambiguity of subsection (b)(4), (b)(1) 
through (3) are the best guides for understanding its proper 
scope—something we recognized in ACF Industries. 510 
U. S., at 343. It is more reasonable to discern the meaning 
of “discriminates” in subsection (b)(4) using the preceding 
subsections than to pluck from the dictionary a definition for 
such a context-dependent term. 

Detaching subsection (b)(4) from the rest of the section 
would expand its meaning well beyond the scope of the prob­
lem that necessitated § 11501(b). Instead of simply elimi­
nating the particular vulnerability of railroads by tying their 
tax fate to that of general commercial and industrial taxpay­
ers, railroads would receive a surprising windfall: most­
favored-taxpayer status. This would convert subsection 
(b)(4) from a shield into a sword. 

The implication of the majority opinion is that if every 
person and business in the State of Alabama paid a $1 annual 
tax, and one person was exempt, CSX could sue under sub­
section (b)(4) and require the State to either exempt CSX 
also or “offe[r] a sufficient justification” for the distinction. 
See ante, at 288, n. 8. Although the majority denies that 
this would provide railroads most-favored-taxpayer status, 
see ibid., it acknowledges that States would have to justify 
any tax distinction that railroads argue may disfavor them. 

The only bulwark against requiring States to give rail­
roads every tax exemption that anyone else gets would be 
open-ended judicial determinations of what is “sufficient jus­
tification” for such distinctions. Ibid. Unsurprisingly, the 
statute provides no guidance for what “sufficient justifica­
tion” might mean, but neither does the majority. There are 
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all sorts of reasons that might lead a State to distinguish 
between railroads and others for tax purposes. See Tr. of 
Oral Arg. 58. For instance, in this case, Alabama points out 
that motor carriers and interstate water carriers pay a sepa­
rate—and frequently higher—tax on fuel from which rail­
roads are effectively exempt. Brief for Respondents 12–16, 
59–60. That might be a “sufficient justification” for their 
exemptions from the taxes here, but the majority expressly 
disclaims reaching that question. Ante, at 284, n. 5.5 Of 
course, logically extending the meaning of “discriminates” 
from subsections (b)(1) through (3) would avoid this problem, 
as there is no need for “justification” at all: A tax either 
targets railroads by comparison to commercial and industrial 
taxpayers or it does not. 

* * * 

I disagree with the meaning of “discriminat[e]” in subsec­
tion (b)(4) that the majority seems to imply. The rest of 
§ 11501(b) provides a logical and coherent way to determine 
what subsection (b)(4) means, and we have used that method­
ology before. See ACF Industries, supra, at 340. The best 
way to read subsection (b)(4) is as prohibiting taxes that tar­
get or single out railroads as compared to general commer­
cial and industrial taxpayers. That is the test I would es­
tablish, and I do not understand the majority to foreclose 
the lower courts from utilizing it. Under that test, CSX’s 
challenge to Alabama’s sales and use taxes was properly dis­
missed. Accordingly, I respectfully dissent. 

5 The majority appears to consider “sufficient justification” as a potential 
defense for the State, see ante, at 288, n. 8, but since it derives from the 
meaning of “discriminates,” a lack of sufficient justification would seem to 
be a part of what a railroad would have to plead in order to state a claim 
for a violation of § 11501(b)(4). 
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WALKER, WARDEN, et al. v. MARTIN 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 09–996. Argued November 29, 2010—Decided February 23, 2011 

While most States set determinate time limits for collateral relief applica­
tions, California courts “appl[y] a general ‘reasonableness’ standard” to 
judge whether a habeas petition is timely filed, Carey v. Saffold, 536 
U. S. 214, 222. Under that standard, “a [habeas] petition should be filed 
as promptly as the circumstances allow . . . ,”  In re Clark, 5 Cal. 4th  
750, 765, n. 5, 855 P. 2d 729, 738, n. 5. Three decisions, Clark, In re 
Robbins, 18 Cal. 4th 770, 959 P. 2d 311, and In re Gallego, 18 Cal. 4th 
825, 959 P. 2d 290, describe California’s timeliness requirement. A pris­
oner must seek habeas relief without “substantial delay,” e. g., Robbins, 
18 Cal. 4th, at 780, 959 P. 2d, at 317, as “measured from the time the 
petitioner or counsel knew, or reasonably should have known, of the 
information offered in support of the claim and the legal basis for the 
claim,” id., at 787, 959 P. 2d, at 322. All California courts have “original 
jurisdiction in habeas corpus proceedings.” Cal. Const., Art. VI, § 10. 
Because a habeas petitioner may skip over the lower courts and file 
directly in the California Supreme Court, that court rules on a stagger­
ing number of habeas petitions each year. A summary denial citing 
Clark and Robbins means that the petition is rejected as untimely. 
California courts, however, have discretion to bypass a timeliness issue 
and, instead, summarily reject the petition for want of merit. 

Respondent Martin was convicted of murder and robbery, and was 
sentenced to life in prison without parole. After the California Su­
preme Court denied Martin’s first state habeas petition, he filed a fed­
eral habeas petition. The District Court ordered a stay to permit Mar­
tin to return to state court to raise ineffective-assistance-of-counsel 
claims he had not previously aired. Martin raised those claims in his 
second habeas petition in the California Supreme Court, but gave no 
reason for his failure to assert the additional claims until nearly five 
years after his sentence and conviction became final. The California 
Supreme Court denied the petition, citing Clark and Robbins. Having 
exhausted his state-court remedies, Martin filed an amended federal ha­
beas petition. The District Court dismissed his belatedly asserted 
claims as untimely under California law. The Ninth Circuit vacated 
that order and directed the District Court to determine the “adequacy” 
of the State’s time bar. Again rejecting Martin’s petition, the District 
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Court found California’s bar an adequate state ground for denying Mar­
tin’s new pleas. Concluding that the time bar was not firmly defined or 
consistently applied, the Ninth Circuit remanded for a determination of 
the merits of Martin’s claims. 

Held: California’s timeliness requirement qualifies as an independent 
state ground adequate to bar habeas corpus relief in federal court. 
Pp. 315–322. 

(a) Absent showings of “cause” and “prejudice,” see Wainwright v. 
Sykes, 433 U. S. 72, 84–85, federal habeas relief will be unavailable when 
(1) “a state court [has] declined to address a prisoner’s federal claims 
because the prisoner had failed to meet a state procedural requirement,” 
and (2) “the state judgment rests on independent and adequate state 
procedural grounds,” Coleman v. Thompson, 501 U. S. 722, 729–730. 
Pp. 315–316. 

(b) A “rule can be ‘firmly established’ and ‘regularly followed,’ ” and 
therefore adequate, “even if the appropriate exercise of discretion may 
permit consideration of a federal claim in some cases but not others.” 
Beard v. Kindler, 558 U. S. 53, 60–61. California’s time rule, although 
discretionary, meets this “firmly established” criterion. The California 
Supreme Court framed the requirement in a trilogy of cases, instructing 
habeas petitioners to “alleg[e] with specificity” the absence of substan­
tial delay, good cause for delay, or eligibility for one of four exceptions 
to the time bar. Gallego, 18 Cal. 4th, at 838, 959 P. 2d, at 299. And 
California’s case law made it plain that Martin’s nearly five-year delay 
was “substantial.” See, e. g., id., at 829–831, 838, and n. 13, 959 P. 2d, 
at 293–294, 299, and n. 13. The Court finds unpersuasive Martin’s argu­
ment that the terms “reasonable time” period and “substantial delay” 
make California’s rule too vague to be regarded as “firmly established.” 
While indeterminate language is typical of discretionary rules, applica­
tion of those rules in particular circumstances can supply the requisite 
clarity. Congressional statutes and this Court’s decisions have em­
ployed time limitations that are not stated in precise, numerical terms. 
For example, current federal habeas prescriptions limit the time for fil­
ing a petition to one year. The clock runs from “the date on which the 
[supporting] facts . . . could have been discovered through . . . due dili­
gence.” 28 U. S. C. § 2255(f)(4). Although “ ‘due diligence’ is an inex­
act measure of how much delay is too much,” Johnson v. United States, 
544 U. S. 295, 309, n. 7, “use of an imprecise standard is no justification 
for depriving [a rule’s] language of any meaning,” ibid. Nor is Califor­
nia’s time rule vulnerable on the ground that it is not regularly followed. 
Each year, the California State Supreme Court summarily denies hun­
dreds of habeas petitions by citing Clark and Robbins. Contrary to 
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Martin’s argument, California’s time bar is not infirm simply because a 
court may opt to bypass the Clark/Robbins assessment and summarily 
dismiss a petition on the merits, if that is the easier path. Nor should 
a discretionary rule be disregarded automatically upon a showing that 
outcomes under the rule vary from case to case. Discretion enables a 
court to home in on case-specific considerations and to avoid the harsh 
results that may attend consistent application of an unyielding rule. A 
state ground may be found inadequate when a court has exercised its 
discretion in a surprising or unfair manner, but Martin makes no such 
contention here. Pp. 316–321. 

(c) This decision leaves unaltered the Court’s repeated recognition 
that federal courts must carefully examine state procedural require­
ments to ensure that they do not operate to discriminate against claims 
of federal rights. See, e. g., Brown v. Western R. Co. of Ala., 338 U. S. 
294, 298–299. On the record here, however, there is no basis for con­
cluding that California’s rule operates in such a discriminatory man­
ner. P. 321. 

357 Fed. Appx. 793, reversed. 

Ginsburg, J., delivered the opinion for a unanimous Court. 

R. Todd Marshall, Deputy Attorney General of California, 
argued the cause for petitioners. With him on the briefs 
were Edmund G. Brown, Jr., former Attorney General, Dane 
R. Gillette, Chief Assistant Attorney General, Donald E. 
de Nicola, Deputy State Solicitor General, Michael P. Far­
rell, Senior Assistant Attorney General, and Eric L. Chris­
toffersen, Deputy Attorney General. 

Michael B. Bigelow, by appointment of the Court, post, 
p. 821, argued the cause for respondent. With him on the 
brief was Gary T. Ragghianti.* 

*Kent S. Scheidegger filed a brief for the Criminal Justice Legal 
Foundation as amicus curiae urging reversal. 

Briefs of amici curiae urging affirmance were filed for the Habeas Cor­
pus Resource Center by Michael Laurence, Christina Sandidge, and Bar­
bara Saavedra; and for Federal Defenders for the Central District of Cali­
fornia et al. by Joseph Schlesinger, Hilary Sheard, Carolyn Wiggin, Sean 
K. Kennedy, Daniel J. Broderick, Barry J. Portman, and Reuben C. Cahn. 

Briefs of amici curiae were filed for Federal Courts Scholars by 
Michael C. Dorf, pro se; and for Cory R. Maples by Gregory G. Garre and 
J. Scott Ballenger. 
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Justice Ginsburg delivered the opinion of the Court. 

This case concerns California’s time limitation on applica­
tions for postconviction (habeas corpus) relief. The question 
presented: Does California’s timeliness requirement qualify 
as an independent state ground adequate to bar habeas cor­
pus relief in federal court? 

California does not employ fixed statutory deadlines to de­
termine the timeliness of a state prisoner’s petition for ha­
beas corpus. Instead, California directs petitioners to file 
known claims “as promptly as the circumstances allow.” 
In re Clark, 5 Cal. 4th 750, 765, n. 5, 855 P. 2d 729, 738, n. 5 
(1993). Petitioners are further instructed to state when 
they first learned of the asserted claims and to explain why 
they did not seek postconviction relief sooner. In re Rob­
bins, 18 Cal. 4th 770, 780, 959 P. 2d 311, 317–318 (1998). 
Claims substantially delayed without justification may be de­
nied as untimely. Ibid.; Clark, 5 Cal. 4th, at 765, n. 5, 855 
P. 2d, at 738, n. 5. 

California courts signal that a habeas petition is denied as 
untimely by citing the controlling decisions, i. e., Clark and 
Robbins. A spare order denying a petition without explana­
tion or citation ordinarily ranks as a disposition on the mer­
its. Tr. of Oral Arg. 7; see Harrington v. Richter, ante, at 
99. California courts may elect to pretermit the question 
whether a petition is timely and simply deny the petition, 
thereby signaling that the petition lacks merit. 

Petitioner below, respondent here, Charles W. Martin, pre­
sented the claims at issue—all alleging ineffective assistance 
of counsel—in a habeas petition filed in the California Su­
preme Court nearly five years after his conviction became 
final. He stated no reason for the long delay. Citing Clark 
and Robbins, the court denied Martin’s petition. In turn, 
the U. S. District Court for the Eastern District of California 
dismissed Martin’s federal habeas petition raising the same 
ineffective-assistance claims. Denial of Martin’s state-court 
petition as untimely, the District Court held, rested on an 
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adequate and independent state ground, i. e., Martin’s failure 
to seek relief in state court “without substantial delay.” See 
Robbins, 18 Cal. 4th, at 787, 959 P. 2d, at 322. 

The U. S. Court of Appeals for the Ninth Circuit reversed 
the District Court’s decision. Contrasting the precision of 
“fixed statutory deadlines” with California’s proscription of 
“substantial delay,” the appeals court held that California’s 
standard lacked the clarity and certainty necessary to consti­
tute an adequate state bar. 357 Fed. Appx. 793, 794 (2009) 
(relying on Townsend v. Knowles, 562 F. 3d 1200 (CA9 
2009)). 

In a recent decision, Beard v. Kindler, 558 U. S. 53 (2009), 
this Court clarified that a state procedural bar may count as 
an adequate and independent ground for denying a federal 
habeas petition even if the state court had discretion to reach 
the merits despite the default. Guided by that decision, we 
hold that California is not put to the choice of imposing 
a specific deadline for habeas petitions (which would al­
most certainly rule out Martin’s nearly five-year delay) or 
preserving the flexibility of current practice, “but only at 
the cost of undermining the finality of state court judg­
ments.” Id., at 61. In so ruling, we stress that Martin has 
not alleged that California’s time bar, either by design or in 
operation, discriminates against federal claims or claimants. 

I
 
A
 

While most States set determinate time limits for collat­
eral relief applications, in California, neither statute nor rule 
of court does so. Instead, California courts “appl[y] a gen­
eral ‘reasonableness’ standard” to judge whether a habeas 
petition is timely filed. Carey v. Saffold, 536 U. S. 214, 222 
(2002). The basic instruction provided by the California Su­
preme Court is simply that “a [habeas] petition should be 
filed as promptly as the circumstances allow . . . .” Clark, 
5 Cal. 4th, at 765, n. 5, 855 P. 2d, at 738, n. 5. 
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Three leading decisions describe California’s timeliness re­
quirement: Robbins, Clark, and In re Gallego, 18 Cal. 4th 
825, 959 P. 2d 290 (1998). A prisoner must seek habeas relief 
without “substantial delay,” Robbins, 18 Cal. 4th, at 780, 959 
P. 2d, at 317; Gallego, 18 Cal. 4th, at 833, 959 P. 2d, at 296; 
Clark, 5 Cal. 4th, at 783, 855 P. 2d, at 750, as “measured from 
the time the petitioner or counsel knew, or reasonably should 
have known, of the information offered in support of the 
claim and the legal basis for the claim,” Robbins, 18 Cal. 4th, 
at 787, 959 P. 2d, at 322. Petitioners in noncapital cases 
have “the burden of establishing (i) absence of substantial 
delay, (ii) good cause for the delay, or (iii) that the claim falls 
within an exception to the bar of untimeliness.” Id., at 780, 
959 P. 2d, at 317.1 

California’s collateral review regime differs from that of 
other States in a second notable respect: All California 
courts “have original jurisdiction in habeas corpus proceed­
ings,” Cal. Const., Art. VI, § 10, thus “no appeal lies from the 
denial of a petition for writ of habeas corpus,” Clark, 5 Cal.  
4th, at 767, n. 7, 855 P. 2d, at 740, n. 7. “[A] prisoner whose 
petition has been denied by the superior court can obtain 
review of his claims only by the filing of a new petition in 
the Court of Appeal.” Ibid. The new petition, however, 
must be confined to claims raised in the initial petition. See 
In re Martinez, 46 Cal. 4th 945, 956, 209 P. 3d 908, 915 
(2009). 

Because a habeas petitioner may skip over the lower 
courts and file directly in the California Supreme Court, 
In re Kler, 188 Cal. App. 4th 1399, 1403, 115 Cal. Rptr. 3d 
889, 891–892 (2010), that court rules on a staggering number 

1 A petition for habeas relief in a capital case is “presumed to be filed 
without substantial delay if it is filed within 180 days after the final due 
date for the filing of [an] appellant’s reply brief on the direct appeal . . . .” 
California Supreme Court Policies Regarding Cases Arising From Judg­
ments of Death, Policy 3, Standard 1–1.1 (2010). 
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of habeas petitions each year.2 The court issues generally 
unelaborated “summary denials” of petitions that “d[o] not 
state a prima facie case for relief” or that contain “claims 
[that] are all procedurally barred.” People v. Romero, 8 Cal.  
4th 728, 737, 883 P. 2d 388, 391 (1994) (internal quotation 
marks omitted). A summary denial citing Clark and Rob­
bins means that the petition is rejected as untimely. See, 
e. g., Brief for Habeas Corpus Resource Center as Amicus 
Curiae 20, and n. 23. California courts have discretion, 
however, to bypass a timeliness issue and, instead, sum­
marily reject the petition for want of merit. See Robbins, 
18 Cal. 4th, at 778, n. 1, 959 P. 2d, at 316, n. 1. See also 
Saffold, 536 U. S., at 225–226. 

B 

In December 1986, Charles Martin participated in a rob­
bery and murder in California. Martin fled the State, but 
eight years later he was extradited to California to stand 
trial. Convicted in state court of murder and robbery, Mar­
tin was sentenced to life in prison without the possibility of 
parole. In 1997, the California Court of Appeal affirmed his 
conviction and sentence, and the California Supreme Court 
denied review. 

Martin initiated his first round of state habeas proceedings 
in 1998, and the next year, the California Supreme Court 
denied his petition. He then filed a habeas petition in the 
appropriate U. S. District Court. Finding that Martin’s fed­
eral petition included ineffective-assistance-of-counsel claims 

2 In fiscal year 2008–2009, the California Supreme Court issued dis­
positions in 3,258 original habeas actions. Judicial Council of California, 
2010 Court Statistics Report, Statewide Caseload Trends, 1999–2000 
Through 2008–2009, p. 6, http://www.courtinfo.ca.gov/reference/documents/ 
csr2010.pdf (as visited Feb. 15, 2011, and in Clerk of Court’s case file). 
During a similar time period, a total of 2,210 habeas cases were on this 
Court’s docket. See October Term 2008 Filings by Case Type (available 
in Clerk of Court’s case file). 

http://www.courtinfo.ca.gov/reference/documents
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he had not aired in state court, the District Court stayed the 
federal proceedings pending Martin’s return to state court 
to exhaust his remedies there.3 

In March 2002, Martin filed his second habeas petition in 
the California Supreme Court, raising the federal ineffective-
assistance claims his earlier filing omitted. He gave no rea­
son for his failure to assert the additional claims until nearly 
five years after his sentence and conviction became final. 
Tr. of Oral Arg. 36, 39. In September 2002, the California 
Supreme Court denied Martin’s petition in an order typical 
of that court’s summary dispositions for failure to file “as 
promptly as the circumstances allow.” Clark, 5 Cal. 4th, at 
765, n. 5, 855 P. 2d, at 738, n. 5. The order read in its en­
tirety: “Petition for writ of habeas corpus is DENIED. (See 
In re Clark (1993) 5 Cal. 4th 750, In re Robbins (1998) 18 
Cal. 4th 770, 780.).” See App. to Pet. for Cert. 60. 

Having exhausted state postconviction remedies, Martin 
returned to federal court and filed an amended petition. 
Based upon the California Supreme Court’s time-bar dis­
position, the District Court dismissed Martin’s belatedly 
asserted claims as procedurally precluded. Id., at 27, 57. 
The Ninth Circuit vacated the dismissal order and re­
manded the case, directing the District Court to determine 
the “adequacy” of the State’s time bar. Martin v. Hubbard, 
192 Fed. Appx. 616, 618 (2006). The District Court again 
rejected Martin’s petition, stating that “[t]he California time­
liness bar as set forth in . . . Clark/Robbins is clearly defined, 
well established and consistently applied.” App. to Pet. for 
Cert. 4. 

3 Rather than dismiss a petition containing both exhausted and unex­
hausted claims, “a district court might stay the petition and hold it in 
abeyance while the petitioner returns to state court to exhaust his pre­
viously unexhausted claims. Once the petitioner exhausts his state reme­
dies, the district court will lift the stay and allow the petitioner to proceed 
in federal court.” Rhines v. Weber, 544 U. S. 269, 275–276 (2005). 
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The Ninth Circuit again disagreed. Controlled by its 
prior decision in Townsend, 562 F. 3d, at 1207–1208, the 
Court of Appeals held that California’s time bar “has yet to 
be firmly defined” and was not shown by the State to be 
“consistently applied.” 357 Fed. Appx., at 794. The re­
mand order directed the District Court to determine the 
merits of the claims Martin asserted in his second petition 
to the California Supreme Court. 

We granted certiorari, 561 U. S. 1005 (2010), to determine 
the “adequacy” of California’s practice under which a pris­
oner may be barred from collaterally attacking his conviction 
when he has “substantially delayed” filing his habeas peti­
tion. Martin does not here dispute that the time limitation 
is an “independent” state ground. See Brief in Opposition 
5–6. See also Bennett v. Mueller, 322 F. 3d 573, 582–583 
(CA9 2003). Nor does he contend that he established 
“cause” and “prejudice,” i. e., cause for the delay in asserting 
his claims and actual prejudice resulting from the State’s 
alleged violation of his constitutional rights. See Wain­
wright v. Sykes, 433 U. S. 72, 87–91 (1977). 

II
 
A
 

“A federal habeas court will not review a claim rejected 
by a state court ‘if the decision of [the state] court rests on 
a state law ground that is independent of the federal ques­
tion and adequate to support the judgment.’ ” Kindler, 558 
U. S., at 55 (quoting Coleman v. Thompson, 501 U. S. 722, 
729 (1991)). The state-law ground may be a substantive rule 
dispositive of the case, or a procedural barrier to adjudica­
tion of the claim on the merits. See Sykes, 433 U. S., at 
81–82, 90. 

Ordinarily, a state prisoner seeking federal habeas relief 
must first “exhaus[t] the remedies available in the courts of 
the State,” 28 U. S. C. § 2254(b)(1)(A), thereby affording 
those courts “the first opportunity to address and correct 
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alleged violations of [the] prisoner’s federal rights,” Cole­
man, 501 U. S., at 731. The adequate and independent state 
ground doctrine furthers that objective, for without it, “ha­
beas petitioners would be able to avoid the exhaustion re­
quirement by defaulting their federal claims in state court.” 
Id., at 732. Accordingly, absent showings of “cause” and 
“prejudice,” see Sykes, 433 U. S., at 84–85, federal habeas 
relief will be unavailable when (1) “a state court [has] de­
clined to address a prisoner’s federal claims because the pris­
oner had failed to meet a state procedural requirement,” and 
(2) “the state judgment rests on independent and adequate 
state procedural grounds.” Coleman, 501 U. S., at 729–730. 

B 
To qualify as an “adequate” procedural ground, a state 

rule must be “firmly established and regularly followed.” 
Kindler, 558 U. S., at 60–61 (internal quotation marks omit­
ted).4 “[A] discretionary state procedural rule,” we held in 
Kindler, “can serve as an adequate ground to bar federal 
habeas review.” Id., at 60. A “rule can be ‘firmly estab­
lished’ and ‘regularly followed,’ ” Kindler observed, “even if 
the appropriate exercise of discretion may permit consider­
ation of a federal claim in some cases but not others.” Id., 
at 60–61. 

4 We have also recognized a “limited category” of “exceptional cases in 
which exorbitant application of a generally sound rule renders the state 
ground inadequate to stop consideration of a federal question.” Lee v. 
Kemna, 534 U. S. 362, 376 (2002). In Lee, for example, the defendant un­
successfully moved for a continuance when, for reasons unknown to him, 
his alibi witnesses left the courthouse the day they were scheduled to 
testify. This Court held inadequate to bar federal review a state court’s 
persnickety application of a rule detailing formal requirements for contin­
uance motions. The defendant had substantially complied with the rule’s 
key requirement and flawless compliance would have been unavailing 
given the trial court’s reason for denying the motion. See id., at 381–382. 
Martin does not suggest that the application of California’s timeliness rule 
in his case falls within the exceptional category Lee described and illus­
trated. See Brief for Respondent 28, 29, 54. 
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California’s time rule, although discretionary, meets the 
“firmly established” criterion, as Kindler comprehended that 
requirement. The California Supreme Court, as earlier 
noted, framed the timeliness requirement for habeas peti­
tioners in a trilogy of cases. See supra, at 312. Those deci­
sions instruct habeas petitioners to “alleg[e] with specificity” 
the absence of substantial delay, good cause for delay, or eli­
gibility for one of four exceptions to the time bar. Gallego, 
18 Cal. 4th, at 838, 959 P. 2d, at 299; see Robbins, 18 Cal. 4th, 
at 780, 959 P. 2d, at 317.5 And California’s case law made it 
altogether plain that Martin’s delay of nearly five years 
ranked as “substantial.” See Gallego, 18 Cal. 4th, at 829– 
831, 838, and n. 13, 959 P. 2d, at 293–294, 299, and n. 13 (delay 
of four years barred claim); In re Tsaturyan, No. B156012, 
2002 WL 1614107, *3 (Cal. App., July 23, 2002) (delay of 16 
months barred claim). See also In re Miller, No. B186447, 
2006 WL 1980385, *2–*3 (Cal. App., July 17, 2006) (delay of 
two years and six months barred claim). 

Martin nevertheless urges that California’s rule is too 
vague to be regarded as “firmly established.” “[R]eason­
able time” period and “substantial delay,” he maintains, are 
“meaningless terms.” Brief for Respondent 48 (internal 
quotation marks omitted). We disagree. Indeterminate 
language is typical of discretionary rules. Application of 
those rules in particular circumstances, however, can supply 
the requisite clarity. 

5 An untimely petition “will be entertained on the merits if the peti­
tioner demonstrates (i) that error of constitutional magnitude led to a trial 
that was so fundamentally unfair that absent the error no reasonable judge 
or jury would have convicted the petitioner; (ii) that the petitioner is actu­
ally innocent of the crime or crimes of which he or she was convicted; 
(iii) that the death penalty was imposed by a sentencing authority that 
had such a grossly misleading profile of the petitioner before it that, absent 
the trial error or omission, no reasonable judge or jury would have im­
posed a sentence of death; or (iv) that the petitioner was convicted or 
sentenced under an invalid statute.” In re Robbins, 18 Cal. 4th 770, 780– 
781, 959 P. 2d 311, 318 (1998). 
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Congressional statutes and this Court’s decisions, we note, 
have employed time limitations that are not stated in pre­
cise, numerical terms. Former Federal Habeas Corpus 
Rule 9(a), for example, set no fixed time limit on submission 
of habeas petitions. The Rule permitted dismissal of a state 
prisoner’s petition when it appeared that delay in commenc­
ing litigation “prejudiced [the State] in its ability to re­
spond.” 28 U. S. C. § 2254 Rule 9(a) (1994 ed.). To stave off 
dismissal, the petitioner had to show that he could not earlier 
have known, “by the exercise of reasonable diligence,” the 
grounds on which he based the petition. Ibid. In Rhines 
v. Weber, 544 U. S. 269 (2005), we instructed district courts, 
when employing stay and abeyance procedure, see supra, at 
314, n. 3, to “place reasonable time limits on a petitioner’s 
trip to state court and back,” 544 U. S., at 278. 

Current federal habeas prescriptions limit the time for fil­
ing a petition to one year. The clock runs from “the date 
on which the [supporting] facts . . . could have been discov­
ered through the exercise of due diligence.” 28 U. S. C. 
§ 2255(f)(4) (2006 ed., Supp. III) (applicable to federal prison­
ers); see § 2244(d)(1)(D) (2006 ed.) (similar provision appli­
cable to state prisoners). “[D]ue diligence,” we have ob­
served, “is an inexact measure of how much delay is too 
much.” Johnson v. United States, 544 U. S. 295, 309, n. 7 
(2005) (internal quotation marks omitted). But “use of an 
imprecise standard,” we immediately added, “is no justifica­
tion for depriving [a rule’s] language of any meaning.” Ibid. 
“[I]t would seem particularly strange to disregard state pro­
cedural rules that are substantially similar to those to which 
we give full force in our own courts.” Kindler, 558 U. S., 
at 62. 

Nor is California’s time rule vulnerable on the ground that 
it is not regularly followed. Each year, the California Su­
preme Court summarily denies hundreds of habeas peti­
tions by citing Clark and Robbins. Brief for Appellant in 
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No. 08–15752 (CA9), pp. 31–32. On the same day the court 
denied Martin’s petition, it issued 21 other Clark/Robbins 
summary denials. See Brief for Habeas Corpus Resource 
Center as Amicus Curiae 20. In reasoned opinions, too, 
California courts regularly invoke Clark, Robbins, and Gal­
lego to determine whether a habeas petition is time barred.6 

Martin argued below that California’s time bar is not regu­
larly followed in this sense: Use of summary denials makes 
it “impossible to tell” why the California Supreme Court “de­
cides some delayed petitions on the merits and rejects others 
as untimely.” Brief for Appellant in No. 08–15752 (CA9), 
pp. 37–38. We see no reason to reject California’s time bar 
simply because a court may opt to bypass the Clark/Robbins 
assessment and summarily dismiss a petition on the merits, 
if that is the easier path. See, e. g., Strickland v. Washing­
ton, 466 U. S. 668, 697 (1984) (“[A] court need not determine 
whether counsel’s performance was deficient . . . [i]f it is eas­
ier to dispose of an ineffectiveness claim on the ground of 
lack of sufficient prejudice . . . .”); cf. Ruhrgas AG v. Mara­
thon Oil Co., 526 U. S. 574, 585 (1999) (“It is hardly novel for 
a federal court to choose among threshold grounds for deny­
ing audience to a case on the merits.”). 

The Ninth Circuit concluded that California’s time bar is 
not consistently applied because outcomes under the rule 
vary from case to case. See 357 Fed. Appx., at 794. For 
example, in People v. Fairbanks, No. C047810, 2006 WL 
950267, *2–*3 (Cal. App., Apr. 11, 2006), a one-year delay was 
found substantial, while in In re Little, No. D047468, 2008 
WL 142832, *4, n. 6 (Cal. App., Jan. 16, 2008), a delay of 14 
months was determined to be insubstantial. 

6 See, e. g., In re Sanders, 21 Cal. 4th 697, 703, 981 P. 2d 1038, 1042 (1999); 
In re Hamilton, 20 Cal. 4th 273, 283, n. 5, 975 P. 2d 600, 605, n. 5 (1999); 
In re Watson, 104 Cal. Rptr. 3d 403, 407 (App. 2010) (officially de­
published); In re Nuñ ez, 173 Cal. App. 4th 709, 723, 93 Cal. Rptr. 3d 242, 
252 (2009). 
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A discretionary rule ought not be disregarded automati­
cally upon a showing of seeming inconsistencies.7 Discre­
tion enables a court to home in on case-specific considera­
tions and to avoid the harsh results that sometimes attend 
consistent application of an unyielding rule. See Prihoda v. 
McCaughtry, 910 F. 2d 1379, 1385 (CA7 1990) (“Uncertainty 
is not enough to disqualify a state’s procedural ground as one 
‘adequate’ under federal law. If it were, states would be 
induced to make their rules draconian . . . .”).  

A state ground, no doubt, may be found inadequate when 
“discretion has been exercised to impose novel and unfore­
seeable requirements without fair or substantial support in 
prior state  law . . .  .”  16B  C.  Wright, A. Miller, & E. Cooper, 
Federal Practice and Procedure § 4026, p. 386 (2d ed. 1996) 
(hereinafter Wright & Miller); see Prihoda, 910 F. 2d, at 1383 
(state ground “applied infrequently, unexpectedly, or freak­
ishly” may “discriminat[e] against the federal rights as­
serted” and therefore rank as “inadequate”). Martin does 
not contend, however, that in his case, the California Su­
preme Court exercised its discretion in a surprising or un­
fair manner. 

“[S]ound procedure often requires discretion to exact or 
excuse compliance with strict rules,” 16B Wright & Miller 
§ 4028, p. 403, and we have no cause to discourage standards 
allowing courts to exercise such discretion. As this Court 

7 Closer inspection may reveal that “seeming ‘inconsistencie[s]’ . . . are 
not necessarily . . . arbitrar[y] or irrationa[l].” Thornburgh v. Abbott, 
490 U. S. 401, 417, n. 15 (1989). Fairbanks and Little are illustrative. In 
Fairbanks, the court found that petitioner did not act diligently when she 
waited to withdraw her guilty plea until one year after learning that revo­
cation of her driver’s license was irreversible. 2006 WL 950267, *2–*3. 
In Little, a pro se prisoner claimed that his trial counsel should have raised 
a posttraumatic stress disorder defense. Although the filing delay was 14 
months, the court entertained it on the merits. 2008 WL 142832, *4, *14. 
Given the discrete context in which each case arose, the two decisions 
present no square conflict. 
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observed in Kindler, if forced to choose between mandatory 
rules certain to be found “adequate,” or more supple pre­
scriptions that federal courts may disregard as “inadequate,” 
“many States [might] opt for mandatory rules to avoid the 
high costs that come with plenary federal review.” 558 
U. S., at 61. “Th[at] result would be particularly unfortu­
nate for [habeas petitioners], who would lose the opportunity 
to argue that a procedural default should be excused through 
the exercise of judicial discretion.” Ibid.8 

C 
Today’s decision, trained on California’s timeliness rule for 

habeas petitions, leaves unaltered this Court’s repeated rec­
ognition that federal courts must carefully examine state 
procedural requirements to ensure that they do not operate 
to discriminate against claims of federal rights. See Brown 
v. Western R. Co. of Ala., 338 U. S. 294, 298–299 (1949); Davis 
v. Wechsler, 263 U. S. 22, 24–25 (1923); 16B Wright & Miller 
§ 4026, p. 386 (noting “risk that discretionary procedural 
sanctions may be invoked more harshly against disfavored 
federal rights, . . . deny[ing] [litigants] a fair opportunity to 
present federal claims”). See also Kindler, 558 U. S., at 65 
(Kennedy, J., concurring) (a state procedural ground would 
be inadequate if the challenger shows a “purpose or pattern 
to evade constitutional guarantees”). On the record before 
us, however, there is no basis for concluding that California’s 
timeliness rule operates to the particular disadvantage of 
petitioners asserting federal rights. 

* * * 
For the reasons stated, we find no inadequacy in Califor­

nia’s timeliness rule generally or as applied in Martin’s case. 

8 See also 16B Wright & Miller § 4026, pp. 385–386 (“Precisely defined 
rules cannot take account of the gravity of a procedural failure, the 
strength of the excuses offered, or the importance of the procedural and 
substantive consequences of excusing or punishing the failure.”). 
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The judgment of the United States Court of Appeals for the 
Ninth Circuit is therefore 

Reversed. 
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WILLIAMSON et al. v. MAZDA MOTOR OF
 
AMERICA, INC., et al.
 

certiorari to the court of appeal of california, 
fourth appellate district, division three 

No. 08–1314. Argued November 3, 2010—Decided February 23, 2011 

The 1989 version of Federal Motor Vehicle Safety Standard 208 (FMVSS 
208) requires, as relevant here, auto manufacturers to install seatbelts 
on the rear seats of passenger vehicles. They must install lap-and­
shoulder belts on seats next to a vehicle’s doors or frames, but may 
install either those belts or simple lap belts on rear inner seats, e. g., 
those next to a minivan’s aisle. 

The Williamson family and Thanh Williamson’s estate brought this 
California tort suit, claiming that Thanh died in an accident because the 
rear aisle seat of the Mazda minivan in which she was riding had a lap 
belt instead of lap-and-shoulder belts. The state trial court dismissed 
their claim on the pleadings. The State Court of Appeal affirmed, rely­
ing on Geier v. American Honda Motor Co., 529 U. S. 861, in which this 
Court found that an earlier (1984) version of FMVSS 208—which re­
quired installation of passive restraint devices—pre-empted a state tort 
suit against an auto manufacturer on a failure to install airbags. 

Held: FMVSS 208 does not pre-empt state tort suits claiming that manu­
facturers should have installed lap-and-shoulder belts, instead of lap 
belts, on rear inner seats. Pp. 328–337. 

(a) Because this case involves (1) the same statute as Geier, (2) a later 
version of the same regulation, and (3) a somewhat similar claim that a 
state tort action conflicts with the federal regulation, the answers to 
two of the subsidiary questions posed in Geier apply directly here. 
Thus, the statute’s express pre-emption clause cannot pre-empt the 
common-law tort action here; but neither can its saving clause foreclose 
or limit the operation of ordinary conflict pre-emption principles. The 
Court consequently turns to Geier’s third subsidiary question, whether, 
in fact, the state tort action conflicts with the federal regulation. 
Pp. 328–330. 

(b) Under ordinary conflict pre-emption principles a state law that 
“stands as an obstacle to the accomplishment” of a federal law is pre­
empted. Hines v. Davidowitz, 312 U. S. 52, 67. In Geier, the state 
law stood as an obstacle to the accomplishment of a significant federal 
regulatory objective, namely, giving manufacturers a choice among dif­
ferent kinds of passive restraint systems. This conclusion was sup­
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ported by the regulation’s history, the agency’s contemporaneous expla­
nation, and the Government’s current understanding of the regulation. 
The history showed that the Department of Transportation (DOT) had 
long thought it important to leave manufacturers with a choice of sys­
tems. DOT’s contemporaneous explanation of the regulation made 
clear that manufacturer choice was an important means for achieving 
DOT’s basic objectives. It phased in passive restraint requirements to 
give manufacturers time to improve airbag technology and develop bet­
ter systems; it worried that requiring airbags would cause a public back­
lash; and it was concerned about airbag safety and cost. Finally, the 
Government’s current understanding was that a tort suit insisting upon 
airbag use would “ ‘ “stan[d] as an obstacle to the accomplishment and 
execution of these objectives.” ’ ” 529 U. S., at 883. Pp. 330–332. 

(c) Like the regulation in Geier, the instant regulation leaves the 
manufacturer with a choice, and the tort suit here would restrict that 
choice. But in contrast to Geier, the choice here is not a significant 
regulatory objective. The regulation’s history resembles the history of 
airbags to some degree. DOT rejected a regulation requiring lap-and­
shoulder belts in rear seats in 1984. But by 1989, changed circum­
stances led DOT to require manufacturers to install lap-and-shoulder 
belts for rear outer seats but to retain a manufacturer choice for rear 
inner seats. Its reasons for doing so differed considerably from its 1984 
reasons for permitting a choice of passive restraint. It was not con­
cerned about consumer acceptance; it thought that lap-and-shoulder 
belts would increase safety and did not pose additional safety risks; 
and it was not seeking to use the regulation to spur development of 
alternative safety devices. Instead, DOT thought that the requirement 
would not be cost effective. That fact alone cannot show that DOT 
sought to forbid common-law tort suits. For one thing, DOT did not 
believe that costs would remain frozen. For another, many federal 
safety regulations embody a cost-effectiveness judgment. To infer 
pre-emptive intent from the mere existence of such a cost-effectiveness 
judgment would eliminate the possibility that the agency seeks only to 
set forth a minimum standard. Finally, the Solicitor General repre­
sents that DOT’s regulation does not pre-empt this tort suit. As in 
Geier, “the agency’s own views should make a difference,” 529 U. S., at 
883, and DOT has not expressed inconsistent views on this subject. 
Pp. 332–336. 

167 Cal. App. 4th 905, 84 Cal. Rptr. 3d 545, reversed. 

Breyer, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Scalia, Kennedy, Ginsburg, Alito, and Sotomayor, JJ., joined. 
Sotomayor, J., filed a concurring opinion, post, p. 337. Thomas, J., filed 
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an opinion concurring in the judgment, post, p. 339. Kagan, J., took no 
part in the consideration or decision of the case. 

Martin N. Buchanan argued the cause for petitioners. 
With him on the briefs were David J. Bennion, David R. 
Lira, and Allison M. Zieve. 

William M. Jay argued the cause for the United States as 
amicus curiae in support of petitioners. With him on the 
brief were Acting Solicitor General Katyal, Assistant At­
torney General West, Deputy Solicitor General Kneedler, 
Douglas N. Letter, Paul M. Geier, Peter J. Plocki, Lloyd S. 
Guerci, and Timothy H. Goodman. 

Gregory G. Garre argued the cause for respondents. With 
him on the brief were Maureen E. Mahoney, J. Scott Bal­
lenger, Shawn W. Murphy, Charles S. Kim, Erika Z. Jones, 
Dan Himmelfarb, Mark V. Berry, and Malcolm E. Wheeler.* 

*Briefs of amici curiae urging reversal were filed for the State of Illi­
nois et al. by Lisa Madigan, Attorney General of Illinois, Michael A. 
Scodro, Solicitor General, and Jane Elinor Notz, Deputy Solicitor General, 
and by the Attorneys General for their respective jurisdictions as follows: 
Terry Goddard of Arizona, Dustin McDaniel of Arkansas, Edmund G. 
Brown, Jr., of California, Peter J. Nickles of the District of Columbia, 
Mark J. Bennett of Hawaii, Tom Miller of Iowa, Steve Six of Kansas, 
James D. “Buddy” Caldwell of Louisiana, Douglas F. Gansler of Maryland, 
Lori Swanson of Minnesota, Jim Hood of Mississippi, Steve Bullock of 
Montana, Catherine Cortez Masto of Nevada, Michael A. Delaney of New 
Hampshire, Gary K. King of New Mexico, Richard Cordray of Ohio, W. A. 
Drew Edmondson of Oklahoma, Robert E. Cooper, Jr., of Tennessee, Mark 
L. Shurtleff of Utah, William H. Sorrell of Vermont, Darrell V. McGraw, 
Jr., of West Virginia, J. B. Van Hollen of Wisconsin, and Bruce A. Salzburg 
of Wyoming; for the American Association for Justice by Jeffrey R. White; 
for the Constitutional Accountability Center by Douglas T. Kendall and 
Elizabeth B. Wydra; and for Public Justice, P. C., by Matthew W. H. Wes­
sler, Leslie A. Brueckner, and Arthur H. Bryant. 

Briefs of amici curiae urging affirmance were filed for the Alliance of 
Automobile Manufacturers et al. by Paul D. Clement and Jeffrey S. Buc­
holtz; for the Chamber of Commerce of the United States of America by 
Alan Untereiner, Robin S. Conrad, and Amar D. Sarwal; for DRI—The 
Voice of the Defense Bar by Mary Massaron Ross and Hilary Ann 
Ballentine; for the Grocery Manufacturers Association et al. by Robert 
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Justice Breyer delivered the opinion of the Court. 
Federal Motor Vehicle Safety Standard 208 (1989 version) 

requires, among other things, that auto manufacturers install 
seatbelts on the rear seats of passenger vehicles. They 
must install lap-and-shoulder belts on seats next to a vehi­
cle’s doors or frames. But they have a choice about what to 
install on rear inner seats (say, middle seats or those next to 
a minivan’s aisle). There they can install either (1) simple 
lap belts or (2) lap-and-shoulder belts. 54 Fed. Reg. 46257– 
46258 (1989); 49 CFR § 571.208 (1993), promulgated pursuant 
to the National Traffic and Motor Vehicle Safety Act of 1966 
(Act), 80 Stat. 718, 15 U. S. C. § 1381 et seq. (1988 ed.) (recodi­
fied without substantive change at 49 U. S. C. § 30101 et seq. 
(2006 ed.)). 

The question presented here is whether this federal regu­
lation pre-empts a state tort suit that, if successful, would 
deny manufacturers a choice of belts for rear inner seats 
by imposing tort liability upon those who choose to install a 
simple lap belt. We conclude that providing manufacturers 
with this seatbelt choice is not a significant objective of the 
federal regulation. Consequently, the regulation does not 
pre-empt the state tort suit. 

I 

In 2002, the Williamson family, riding in their 1993 Mazda 
minivan, was struck head on by another vehicle. Thanh Wil­
liamson was sitting in a rear aisle seat, wearing a lap belt; 
she died in the accident. Delbert and Alexa Williamson 
were wearing lap-and-shoulder belts; they survived. They, 
along with Thanh’s estate, subsequently brought this Cali-

R. Gasaway, Jeffrey A. Rosen, Jeffrey Bossert Clark, and Tracy K. Gene-
sen; for the Juvenile Products Manufacturers Association by H. Christo­
pher Bartolomucci; and for the Product Liability Advisory Council, Inc., 
by Charles H. Moellenberg, Jr., and Leon F. DeJulius, Jr. 

Larry E. Coben filed a brief for the Attorneys Information Exchange 
Group as amicus curiae. 
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fornia tort suit against Mazda. They claimed that Mazda 
should have installed lap-and-shoulder belts on rear aisle 
seats, and that Thanh died because Mazda equipped her seat 
with a lap belt instead. 

The California trial court dismissed this tort claim on the 
basis of the pleadings. And the California Court of Appeal 
affirmed. The appeals court noted that in Geier v. Ameri­
can Honda Motor Co., 529 U. S. 861 (2000), this Court consid­
ered whether a different portion of (an older version of) Fed­
eral Motor Vehicle Safety Standard 208 (FMVSS 208)—a 
portion that required installation of passive restraint de­
vices—pre-empted a state tort suit that sought to hold an 
auto manufacturer liable for failure to install a particular 
kind of passive restraint, namely, airbags. We found that 
the federal regulation intended to assure manufacturers that 
they would retain a choice of installing any of several differ­
ent passive restraint devices. And the regulation sought to 
assure them that they would not have to exercise this choice 
in favor of airbags. For that reason we thought that the 
federal regulation pre-empted a state tort suit that, by pre­
mising tort liability on a failure to install airbags, would have 
deprived the manufacturers of the choice that the federal 
regulation had assured them. Id., at 874–875. 

The court saw considerable similarity between this case 
and Geier. The federal regulation at issue here gives manu­
facturers a choice among two different kinds of seatbelts for 
rear inner seats. And a state lawsuit that premises tort lia­
bility on a failure to install a particular kind of seatbelt, 
namely, lap-and-shoulder belts, would in effect deprive the 
manufacturer of that choice. The court concluded that, as 
in Geier, the federal regulation pre-empts the state tort suit. 
167 Cal. App. 4th 905, 84 Cal. Rptr. 3d 545 (2008). 

The Williamsons sought certiorari. And we granted cer­
tiorari in light of the fact that several courts have inter­
preted Geier as indicating that FMVSS 208 pre-empts state 
tort suits claiming that manufacturers should have installed 
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lap-and-shoulder belts, not lap belts, on rear inner seats. 
Carden v. General Motors Corp., 509 F. 3d 227 (CA5 2007); 
Roland v. General Motors Corp., 881 N. E. 2d 722 (Ind. App. 
2008); Heinricher v. Volvo Car Corp., 61 Mass. App. 313, 809 
N. E. 2d 1094 (2004). 

II 

In Geier, we considered a portion of an earlier (1984) ver­
sion of FMVSS 208. That regulation required manufactur­
ers to equip their vehicles with passive restraint systems, 
thereby providing occupants with automatic accident protec­
tion. 49 Fed. Reg. 28983 (1984). But that regulation also 
gave manufacturers a choice among several different passive 
restraint systems, including airbags and automatic seatbelts. 
Id., at 28996. The question before the Court was whether 
the Act, together with the regulation, pre-empted a state 
tort suit that would have held a manufacturer liable for not 
installing airbags. 529 U. S., at 865. By requiring manu­
facturers to install airbags (in order to avoid tort liability) 
the tort suit would have deprived the manufacturers of the 
choice among passive restraint systems that the federal reg­
ulation gave them. See Hillsborough County v. Automated 
Medical Laboratories, Inc., 471 U. S. 707, 713 (1985) (“[S]tate 
laws can be pre-empted by federal regulations as well as by 
federal statutes”). 

We divided this basic pre-emption question into three 
subsidiary questions. 529 U. S., at 867. First, we asked 
whether the statute’s express pre-emption provision pre­
empted the state tort suit. That statutory clause says that 
“no State” may “establish, or . . . continue in effect . . . any 
safety standard applicable to the same aspect of perform­
ance” of a motor vehicle or item of equipment “which is not 
identical to the Federal standard.” 15 U. S. C. § 1392(d) 
(1988 ed.) (emphasis added). We had previously held that a 
word somewhat similar to “standard,” namely, “require­
ments” (found in a similar statute), included within its scope 
state “common-law duties,” such as duties created by state 
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tort law. Medtronic, Inc. v. Lohr, 518 U. S. 470, 502–503 
(1996) (plurality opinion); id., at 503–505 (Breyer, J., concur­
ring in part and concurring in judgment); id., at 509–512 
(O’Connor, J., concurring in part and dissenting in part). 
But we nonetheless held that the state tort suit in question 
fell outside the scope of this particular pre-emption clause. 
That is primarily because the statute also contains a saving 
clause, which says that “[c]ompliance with” a federal safety 
standard “does not exempt any person from any liability 
under common law. ” 15 U. S. C. § 1397(k) (emphasis 
added). Since tort law is ordinarily “common law,” we 
held that “the presence of the saving clause” makes clear 
that Congress intended state tort suits to fall outside the 
scope of the express pre-emption clause. Geier, 529 U. S., 
at 868. 

Second, we asked the converse question: The saving clause 
at least removes tort actions from the scope of the express 
pre-emption clause. Id., at 869. But does it do more? 
Does it foreclose or limit “the operation of ordinary pre­
emption principles insofar as those principles instruct us to 
read” federal statutes as pre-empting state laws (including 
state common-law standards) that “actually conflict” with 
the federal statutes (or related regulations)? Ibid. (internal 
quotation marks omitted). We concluded that the saving 
clause does not foreclose or limit the operation of “ordinary 
pre-emption principles, grounded in longstanding prece­
dent.” Id., at 874. 

These two holdings apply directly to the case before us. 
We here consider (1) the same statute, 15 U. S. C. § 1381 
et seq.; (2) a later version of the same regulation, FMVSS 
208; and (3) a somewhat similar claim that a state tort action 
conflicts with the federal regulation. In light of Geier, the 
statute’s express pre-emption clause cannot pre-empt the 
common-law tort action; but neither can the statute’s saving 
clause foreclose or limit the operation of ordinary conflict 
pre-emption principles. We consequently turn our attention 
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to Geier’s third subsidiary question, whether, in fact, the 
state tort action conflicts with the federal regulation. 

III 

Under ordinary conflict pre-emption principles a state law 
that “stands as an obstacle to the accomplishment and execu­
tion of the full purposes and objectives” of a federal law is 
pre-empted. Hines v. Davidowitz, 312 U. S. 52, 67 (1941). 
See ibid. (federal statute can pre-empt a state statute); Ci­
pollone v. Liggett Group, Inc., 505 U. S. 504 (1992) (federal 
statute can pre-empt a state tort suit); Fidelity Fed. Sav. & 
Loan Assn. v. De la Cuesta, 458 U. S. 141 (1982) (federal 
regulation can pre-empt a state statute); Geier, supra (fed­
eral regulation can pre-empt a state tort suit). In Geier, 
we found that the state law stood as an “ ‘obstacle’ to the 
accomplishment” of a significant federal regulatory objective, 
namely, the maintenance of manufacturer choice. 529 U. S., 
at 886. We must decide whether the same is true here. 

A 

At the heart of Geier lies our determination that giving 
auto manufacturers a choice among different kinds of passive 
restraint devices was a significant objective of the federal 
regulation. We reached this conclusion on the basis of our 
examination of the regulation, including its history, the 
promulgating agency’s contemporaneous explanation of its 
objectives, and the agency’s current views of the regulation’s 
pre-emptive effect. 

The history showed that the Department of Transporta­
tion (DOT) had long thought it important to leave manufac­
turers with a choice. In 1967, DOT required manufacturers 
to install manual seat belts. Id., at 875; 32 Fed. Reg. 2408, 
2415 (1967). Because many car occupants did not “buckle 
up,” DOT began to require passive protection, such as air­
bags or automatic seatbelts, but without “favor[ing]” or “ex­
pect[ing]” the use of airbags. Geier, supra, at 875 (internal 
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quotation marks omitted); 35 Fed. Reg. 16927 (1970). DOT 
subsequently approved the use of ignition interlocks, which 
froze the ignition until the occupant buckled the belt, as a 
substitute for passive restraints. Geier, supra, at 876; 37 
Fed. Reg. 3911 (1972). But the interlock devices were un­
popular with the public, and Congress soon forbade the 
agency to make them a means of compliance. Geier, supra, 
at 876; Motor Vehicle and Schoolbus Safety Amendments of 
1974, § 109, 88 Stat. 1482 (previously codified at 15 U. S. C. 
§ 1410b (1988 ed.)). DOT then temporarily switched to the 
use of demonstration projects, but later it returned to man­
dating passive restraints, again leaving manufacturers with 
a choice of systems. Geier, supra, at 876–877; see 49 Fed. 
Reg. 28962. 

DOT’s contemporaneous explanation of its 1984 regulation 
made clear that manufacturer choice was an important 
means for achieving its basic objectives. The 1984 regula­
tion gradually phased in passive restraint requirements, ini­
tially requiring manufacturers to equip only 10% of their new 
fleets with passive restraints. DOT explained that it in­
tended its phasing period partly to give manufacturers time 
to improve airbag technology and to develop “other, better” 
passive restraint systems. Geier, 529 U. S., at 879. DOT 
further explained that it had rejected an “ ‘all airbag’ ” sys­
tem. Ibid. It was worried that requiring airbags in most 
or all vehicles would cause a public backlash, like the back­
lash against interlock devices. Ibid. DOT also had con­
cerns about the safety of airbags, for they could injure out­
of-place occupants, particularly children. Id., at 877–878. 
And, given the cost of airbags, vehicle owners might not 
replace them when necessary, leaving occupants without 
passive protection. Ibid. The regulation therefore “delib­
erately sought variety—a mix of several different passive 
restraint systems.” Id., at 878. DOT hoped that this mix 
would lead to better information about the devices’ compara­
tive effectiveness and to the eventual development of “alter­
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native, cheaper, and safer passive restraint systems.” Id., 
at 879. 

Finally, the Solicitor General told us that a tort suit that 
insisted upon use of airbags, as opposed to other federally 
permissible passive restraint systems, would “stan[d] as an 
obstacle to the accomplishment and execution of these objec­
tives.” Id., at 883 (quoting Brief for United States as Ami­
cus Curiae in Geier v. American Honda Motor Co., O. T. 
1999, No. 98–1811, pp. 25–26 (hereinafter United States Brief 
in Geier); internal quotation marks omitted). And we gave 
weight to the Solicitor General’s view in light of the fact that 
it “ ‘embodie[d] the Secretary’s policy judgment that safety 
would best be promoted if manufacturers installed alterna­
tive protection systems in their fleets rather than one partic­
ular system in every car.’ ” 529 U. S., at 881 (quoting United 
States Brief in Geier 25–26). 

Taken together, this history, the agency’s contemporane­
ous explanation, and the Government’s current understand­
ing of the regulation convinced us that manufacturer choice 
was an important regulatory objective. And since the tort 
suit stood as an obstacle to the accomplishment of that objec­
tive, we found the tort suit pre-empted. 

B 

We turn now to the present case. Like the regulation in 
Geier, the regulation here leaves the manufacturer with a 
choice. And, like the tort suit in Geier, the tort suit here 
would restrict that choice. But unlike Geier, we do not be­
lieve here that choice is a significant regulatory objective. 

We concede that the history of the regulation before us 
resembles the history of airbags to some degree. In 1984, 
DOT rejected a regulation that would have required the use 
of lap-and-shoulder belts in rear seats. 49 Fed. Reg. 15241. 
Nonetheless, by 1989 when DOT promulgated the present 
regulation, it had “concluded that several factors had 
changed.” 54 Fed. Reg. 46258. 
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DOT then required manufacturers to install a particular 
kind of belt, namely, lap-and-shoulder belts, for rear outer 
seats. In respect to rear inner seats, it retained manufac­
turer choice as to which kind of belt to install. But its 1989 
reasons for retaining that choice differed considerably from 
its 1984 reasons for permitting manufacturers a choice in re­
spect to airbags. DOT here was not concerned about con­
sumer acceptance; it was convinced that lap-and-shoulder 
belts would increase safety; it did not fear additional safety 
risks arising from use of those belts; it had no interest in 
ensuring a mix of devices; and, though it was concerned 
about additional costs, that concern was diminishing. 

In respect to consumer acceptance, DOT wrote that if 

“people who are familiar with and in the habit of wear­
ing lap/shoulder belts in the front seat find lap/shoulder 
belts in the rear seat, it stands to reason that they would 
be more likely to wear those belts when riding in the 
rear seat.” 53 Fed. Reg. 47983 (1988). 

In respect to safety, DOT wrote that, because an increas­
ing number of rear seat passengers wore seatbelts, rear seat 
lap-and-shoulder belts would have “progressively greater ac­
tual safety benefits.” 54 Fed. Reg. 46257. 

It added: 

“[S]tudies of occupant protection from 1968 forward 
show that the lap-only safety belts installed in rear seat­
ing positions are effective in reducing the risk of death 
and injury. . . . However, the  agency believes that rear-
seat lap/shoulder safety belts would be even more effec­
tive.” Ibid. 

Five years earlier, DOT had expressed concern that lap­
and-shoulder belts might negatively impact child safety by 
interfering with the use of certain child car seats that relied 
upon a tether. But by 1989, DOT found that car-seat de­
signs “had shifted away” from tethers. 53 Fed. Reg. 47983. 
And rear lap-and-shoulder belts could therefore offer safety 
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benefits for children old enough to use them without dimin­
ishing the safety of smaller children in car seats. Id., at 
47988–47989 (“[T]he agency believes that this proposal for 
rear seat lap/shoulder belts would offer benefits for children 
riding in some types of booster seats, would have no positive 
or negative effects on children riding in most designs of 
car seats and children that are too small to use shoulder 
belts, and would offer older children the same incremental 
safety protection [as adults]”). Nor did DOT seek to use its 
regulation to spur the development of alternative kinds of 
rear aisle or middle seat safety devices. See 54 Fed. Reg. 
46257. 

Why then did DOT not require lap-and-shoulder belts in 
these seats? We have found some indication that it thought 
use of lap-and-shoulder belts in rear aisle seats could cause 
“entry and exit problems for occupants of seating positions 
to the rear” by “stretch[ing] the shoulder belt across the 
aisleway,” id., at 46258. However, DOT encouraged manu­
facturers to address this issue through innovation: 

“[I]n those cases where manufacturers are able to de­
sign and install lap/shoulder belts at seating positions 
adjacent to aisleways without interfering with the aisle­
way’s purpose of allowing access to more rearward seat­
ing positions[, the agency] encourages the manufacturers 
to do so.” Ibid. 

And there is little indication that DOT considered this 
matter a significant safety concern. Cf. Letter from Philip 
R. Recht, Chief Counsel, National Highway Traffic Safety 
Admin., to Roger Matoba (Dec. 28, 1994), App. to Reply Brief 
for Petitioners 2 (“With respect to your concerns about 
the safety of shoulder safety belts which cross an aisle, I 
note that such belts do not in fact prevent rearward passen­
gers from exiting the vehicle. Such passengers may . . . 
g[o] under or over the belt. They may also move the belt 
aside”). 
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The more important reason why DOT did not require lap­
and-shoulder belts for rear inner seats was that it thought 
that this requirement would not be cost effective. The 
agency explained that it would be significantly more expen­
sive for manufacturers to install lap-and-shoulder belts in 
rear middle and aisle seats than in seats next to the car 
doors. 54 Fed. Reg. 46258. But that fact—the fact that 
DOT made a negative judgment about cost-effectiveness— 
cannot by itself show that DOT sought to forbid common-law 
tort suits in which a judge or jury might reach a different 
conclusion. 

For one thing, DOT did not believe that costs would re­
main frozen. Rather it pointed out that costs were falling 
as manufacturers were “voluntarily equipping more and 
more of their vehicles with rear seat lap/shoulder belts.” 
Ibid. For another thing, many, perhaps most, federal safety 
regulations embody some kind of cost-effectiveness judg­
ment. While an agency could base a decision to pre-empt 
on its cost-effectiveness judgment, we are satisfied that the 
rulemaking record at issue here discloses no such pre­
emptive intent. And to infer from the mere existence of 
such a cost-effectiveness judgment that the federal agency 
intends to bar States from imposing stricter standards would 
treat all such federal standards as if they were maximum 
standards, eliminating the possibility that the federal agency 
seeks only to set forth a minimum standard potentially sup­
plemented through state tort law. We cannot reconcile this 
consequence with a statutory saving clause that foresees the 
likelihood of a continued meaningful role for state tort law. 
Supra, at 328–329. 

Finally, the Solicitor General tells us that DOT’s regula­
tion does not pre-empt this tort suit. As in Geier, “the 
agency’s own views should make a difference.” 529 U. S., 
at 883. 

“Congress has delegated to DOT authority to implement 
the statute; the subject matter is technical; and the rele­
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vant history and background are complex and extensive. 
The agency is likely to have a thorough understanding 
of its own regulation and its objectives and is ‘uniquely 
qualified’ to comprehend the likely impact of state re­
quirements.” Ibid. 

There is “no reason to suspect that the Solicitor General’s 
representation of DOT’s views reflects anything other than 
‘the agency’s fair and considered judgment on the matter.’ ” 
Id., at 884 (quoting Auer v. Robbins, 519 U. S. 452, 462 
(1997)). 

Neither has DOT expressed inconsistent views on this sub­
ject. In Geier, the Solicitor General pointed out that “state 
tort law does not conflict with a federal ‘minimum standard’ 
merely because state law imposes a more stringent require­
ment.” United States Brief in Geier 21 (citation omitted). 
And the Solicitor General explained that a standard giving 
manufacturers “multiple options for the design of” a device 
would not pre-empt a suit claiming that a manufacturer 
should have chosen one particular option, where “the Secre­
tary did not determine that the availability of options was 
necessary to promote safety.” Id., at 22; see Brief for 
United States as Amicus Curiae in Wood v. General Motors 
Corp., O. T. 1989, No. 89–46, p. 15. This last statement de­
scribes the present case. 

In Geier, then, the regulation’s history, the agency’s con­
temporaneous explanation, and its consistently held interpre­
tive views indicated that the regulation sought to maintain 
manufacturer choice in order to further significant regula­
tory objectives. Here, these same considerations indicate 
the contrary. We consequently conclude that, even though 
the state tort suit may restrict the manufacturer’s choice, it 
does not “stan[d] as an obstacle to the accomplishment . . . 
of the full purposes and objectives” of federal law. Hines, 
312 U. S., at 67. Thus, the regulation does not pre-empt this 
tort action. 
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Sotomayor, J., concurring 

The judgment of the California Court of Appeal is 
reversed. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci­
sion of this case. 

Justice Sotomayor, concurring. 
As the Court notes, this is not the first case in which the 

Court has encountered the express pre-emption provision 
and saving clause of the National Traffic and Motor Vehicle 
Safety Act of 1966, 80 Stat. 718, 15 U. S. C. § 1381 et seq. (1988 
ed.) (recodified without substantive change at 49 U. S. C. 
§ 30101 et seq. (2006 ed.). In Geier v. American Honda 
Motor Co., 529 U. S. 861 (2000), the Court concluded that the 
“saving clause (like the express pre-emption provision) does 
not bar the ordinary working of conflict pre-emption princi­
ples,” id., at 869, and therefore engaged in an implied pre­
emption analysis. The majority and dissent in Geier agreed 
that “a court should not find pre-emption too readily in the 
absence of clear evidence of a conflict.” Id., at 885. 

I agree with the majority’s resolution of this case and with 
its reasoning. I write separately only to emphasize the 
Court’s rejection of an overreading of Geier that has devel­
oped since that opinion was issued. 

Geier does not stand, as the California Court of Appeal, 
167 Cal. App. 4th 905, 918–919, 84 Cal. Rptr. 3d 545, 555–556 
(2008), other courts, and some of respondents’ amici seem to 
believe, for the proposition that any time an agency gives 
manufacturers a choice between two or more options, a tort 
suit that imposes liability on the basis of one of the options 
is an obstacle to the achievement of a federal regulatory ob­
jective and may be pre-empted.* Rather, Geier turned on 

*See, e. g., Carden v. General Motors Corp., 509 F. 3d 227, 230–232 (CA5 
2007); Griffith v. General Motors Corp., 303 F. 3d 1276, 1282 (CA11 2002); 
Heinricher v. Volvo Car Corp., 61 Mass. App. 313, 318–319, 809 N. E. 2d 
1094, 1098 (2004). 
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the fact that the agency, via Federal Motor Vehicle Safety 
Standard 208, “deliberately sought variety—a mix of several 
different passive restraint systems.” 529 U. S., at 878; ante, 
at 331. As the United States notes, “a conflict results only 
when the Safety Act (or regulations implementing the Safety 
Act) does not just set out options for compliance, but 
also provides that the regulated parties must remain free 
to choose among those options.” Brief for United States 
as Amicus Curiae 8. In other words, the mere fact 
that an agency regulation allows manufacturers a choice be­
tween options is insufficient to justify implied pre-emption; 
courts should only find pre-emption where evidence exists 
that an agency has a regulatory objective—e. g., obtaining a 
mix of passive restraint mechanisms, as in Geier—whose 
achievement depends on manufacturers having a choice be­
tween options. A link between a regulatory objective and 
the need for manufacturer choice to achieve that objective is 
the linchpin of implied pre-emption when there is a saving 
clause. 

Absent strong indications from the agency that it needs 
manufacturers to have options in order to achieve a “signifi­
cant . . . regulatory objective,” ante, at 330, state tort suits 
are not “obstacle[s] to the accomplishment . . . of the full 
purposes and objectives” of federal law, Hines v. Davidowitz, 
312 U. S. 52, 67 (1941). As the majority explains, the agency 
here gave no indication that its safety goals required the 
mixture of seatbelt types that resulted from manufacturers’ 
ability to choose different options. Ante, at 332–336 (distin­
guishing the regulatory record in this case from that in 
Geier). 

Especially in light of the “statutory saving clause that 
foresees the likelihood of a continued meaningful role for 
state tort law,” ante, at 335, respondents have not carried 
their burden of establishing that the agency here “deliber­
ately sought variety” to achieve greater safety, Geier, 529 
U. S., at 878. Therefore, the Williamsons’ tort suit does not 
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present an obstacle to any “significant federal regulatory ob­
jective,” ante, at 330, and may not be pre-empted. 

For these reasons, I concur. 

Justice Thomas, concurring in the judgment. 

The Court concludes that the National Traffic and Motor 
Vehicle Safety Act of 1966 (Safety Act) and Federal Motor 
Vehicle Safety Standard 208 (FMVSS 208) do not pre-empt 
the Williamsons’ state tort lawsuit. I agree. But I reach 
this result by a more direct route: the Safety Act’s saving 
clause, which speaks directly to this question and answers it. 
See 49 U. S. C. § 30103(e). 

I 

The plain text of the Safety Act resolves this case. Con­
gress has instructed that “[c]ompliance with a motor vehicle 
safety standard prescribed under this chapter does not ex­
empt a person from liability at common law.” Ibid. This 
saving clause “explicitly preserv[es] state common-law ac­
tions.” Wyeth v. Levine, 555 U. S. 555, 599 (2009) (Thomas, 
J., concurring in judgment). Here, Mazda complied with 
FMVSS 208 when it chose to install a simple lap belt. Ac­
cording to Mazda, the Williamsons’ lawsuit alleging that it 
should have installed a lap-and-shoulder seatbelt instead is 
pre-empted. That argument is foreclosed by the saving 
clause; the Williamsons’ state tort action is not pre-empted. 

The majority does not rely on the Safety Act’s saving 
clause because this Court effectively read it out of the stat­
ute in Geier v. American Honda Motor Co., 529 U. S. 861 
(2000). In Geier, the Court interpreted the saving clause as 
simply canceling out the statute’s express pre-emption clause 
with respect to common-law tort actions. This left the 
Court free to consider the effect of conflict pre-emption prin­
ciples on such tort actions. See id., at 869. 

But it makes no sense to read the express pre-emption 
clause in conjunction with the saving clause. See id., at 898 
(Stevens, J., dissenting). The express pre-emption clause 
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bars States from having any safety “standard applicable to 
the same aspect of performance” as a federal standard unless 
it is “identical” to the federal one. § 30103(b). That clause 
pre-empts States from establishing “objective rule[s] pre­
scribed by a legislature or an administrative agency” in com­
petition with the federal standards; it says nothing about the 
tort lawsuits that are the focus of the saving clause. Id., 
at 896.* Read independently of the express pre-emption 
clause, the saving clause simply means what it says: FMVSS 
208 does not pre-empt state common-law actions. 

II 

As in Geier, rather than following the plain text of the 
statute, the majority’s analysis turns on whether the tort 
lawsuit here “ ‘stands as an obstacle to the accomplishment 
and execution of the full purposes and objectives’ ” of 
FMVSS 208. Ante, at 330 (quoting Hines v. Davidowitz, 
312 U. S. 52, 67 (1941)). I have rejected purposes-and­
objectives pre-emption as inconsistent with the Constitution 
because it turns entirely on extratextual “judicial supposi­
tions.” Wyeth, supra, at 603 (opinion concurring in judg­
ment); see also Haywood v. Drown, 556 U. S. 729, 756–759 
(2009) (dissenting opinion). 

Pre-emption occurs “by direct operation of the Supremacy 
Clause,” Brown v. Hotel Employees, 468 U. S. 491, 501 
(1984), which “requires that pre-emptive effect be given only 
to those federal standards and policies that are set forth 
in, or necessarily follow from, the statutory text that was 
produced through the constitutionally required bicameral 
and presentment procedures.” Wyeth, 555 U. S., at 586 
(opinion of Thomas, J.). In short, pre-emption must turn on 

*See also Sprietsma v. Mercury Marine, 537 U. S. 51, 63–64 (2002) (ad­
dressing a similar express pre-emption clause and saving clause in the 
Federal Boat Safety Act, and holding that it is “perfectly rational” for 
Congress to bar state “administrative and legislative regulations” while 
allowing “private damages remedies” to compensate accident victims). 
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the text of a federal statute or the regulations it authorizes. 
See id., at 587; see also Geier, supra, at 911 (Stevens, J., 
dissenting). 

Purposes-and-objectives pre-emption—which by design 
roams beyond statutory or regulatory text—is thus wholly 
illegitimate. It instructs courts to pre-empt state laws 
based on judges’ “conceptions of a policy which Congress 
has not expressed and which is not plainly to be inferred 
from the legislation which it has enacted.” Hines, supra, 
at 75 (Stone, J., dissenting); Geier, supra, at 907 (opinion 
of Stevens, J.) (expressing concern about judges “running 
amok with our potentially boundless (and perhaps inade­
quately considered) [purposes-and-objectives pre-emption 
doctrine]”); see also Wyeth, supra, at 594–602 (opinion of 
Thomas, J.) (recounting the history of the doctrine). 

The majority’s purposes-and-objectives pre-emption analy­
sis displays the inherent constitutional problem with the doc­
trine. The Court begins with FMVSS 208, which allowed 
manufacturers to install either simple lap or lap-and­
shoulder seatbelts in the rear aisle seat of 1993 minivans. 
The majority then turns to what it considers the primary 
issue: whether “that choice [was] a significant regulatory ob­
jective.” Ante, at 332 (emphasis added). Put more plainly, 
the question is whether the regulators really wanted manu­
facturers to have a choice or did not really want them to 
have a choice but gave them one anyway. 

To answer that question, the majority engages in a “free­
wheeling, extratextual, and broad evaluatio[n] of the ‘pur­
poses and objectives’ ” of FMVSS 208. Wyeth, supra, at 604 
(opinion of Thomas, J.). The Court wades into a sea of 
agency musings and Government litigating positions and 
fishes for what the agency may have been thinking 20 years 
ago when it drafted the relevant provision. After scrutiniz­
ing the 1989 Federal Register, a letter written in 1994, and 
the Solicitor General’s present-day assurances, the Court 
finds that the Department of Transportation liked the idea 
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of lap-and-shoulder seatbelts in all seats, but did not require 
them, primarily for cost-efficiency reasons and also because 
of some concern for ingress-egress around the belt mounts. 
Ante, at 332–336. From all of this, the majority determines 
that although the regulators specifically and intentionally 
gave manufacturers a choice between types of seatbelts, that 
choice was not a “significant regulatory objective” and so 
does not pre-empt state tort lawsuits. 

That the Court in Geier reached an opposite conclusion 
reveals the utterly unconstrained nature of purposes-and­
objectives pre-emption. There is certainly “considerable 
similarity between this case and Geier.” Ante, at 327. Just 
as in this case, Geier involved a choice offered to car manu­
facturers in FMVSS 208: whether to install airbags. Ante, 
at 332. And just as in this case, the Court in Geier relied 
on “history, the agency’s contemporaneous explanation, and 
the Government’s current understanding” to determine the 
significance of that choice. Ante, at 332. Yet the Geier 
Court concluded that “giving auto manufacturers a choice 
among different kinds of passive restraint devices was a sig­
nificant objective of the federal regulation,” ante, at 330, and 
thus found the Geiers’ lawsuit pre-empted. 

The dispositive difference between this case and Geier— 
indeed, the only difference—is the majority’s “psychoanal­
ysis” of the regulators. United States v. Public Util. 
Comm’n of Cal., 345 U. S. 295, 319 (1953) (Jackson, J., concur­
ring) (describing reliance on legislative history). The ma­
jority cites no difference on the face of FMVSS 208 between 
the airbag choice addressed in Geier and the seatbelt choice 
at issue in this case. 

According to the majority, to determine whether FMVSS 
208 pre-empts a tort suit, courts apparently must embark 
on the same expedition undertaken here: sifting through the 
Federal Register, examining agency ruminations, and asking 
the Government what it currently thinks. Pre-emption is 
then proper if the court decides that the regulators thought 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



343 Cite as: 562 U. S. 323 (2011) 

Thomas, J., concurring in judgment 

the choice especially important, but not if the choice was only 
somewhat important. This quest roves far from the Safety 
Act and analyzes pre-emption based on a formless inquiry 
into how strongly an agency felt about the regulation it 
enacted 20 years ago. 

“[F]reeranging speculation about what the purposes of the 
[regulation] must have been” is not constitutionally proper 
in any case. Wyeth, 555 U. S., at 595 (opinion of Thomas, 
J.). The Supremacy Clause commands that the “[l]aws of 
the United States,” not the unenacted hopes and dreams of 
the Department of Transportation, “shall be the supreme 
Law of the Land.” U. S. Const., Art. VI, cl. 2. The impro­
priety is even more obvious here because the plain text of 
the Safety Act resolves this case. 

For these reasons, I concur in the judgment. 
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MICHIGAN v. BRYANT 

certiorari to the supreme court of michigan 

No. 09–150. Argued October 5, 2010—Decided February 28, 2011 

Michigan police dispatched to a gas station parking lot found Anthony 
Covington mortally wounded. Covington told them that he had been 
shot by respondent Bryant outside Bryant’s house and had then driven 
himself to the lot. At trial, which occurred before Crawford v. Wash­
ington, 541 U. S. 36, and Davis v. Washington, 547 U. S. 813, were de­
cided, the officers testified about what Covington said. Bryant was 
found guilty of, inter alia, second-degree murder. Ultimately, the 
Michigan Supreme Court reversed his conviction, holding that the 
Sixth Amendment’s Confrontation Clause, as explained in Crawford 
and Davis, rendered Covington’s statements inadmissible testimonial 
hearsay. 

Held: Covington’s identification and description of the shooter and the lo­
cation of the shooting were not testimonial statements because they had 
a “primary purpose . . . to enable police assistance to meet an ongoing 
emergency.” Davis, 547 U. S., at 822. Therefore, their admission at 
Bryant’s trial did not violate the Confrontation Clause. Pp. 352–378. 

(a) In Crawford, this Court held that in order for testimonial evidence 
to be admissible, the Sixth Amendment “demands . . . unavailability and 
a prior opportunity for cross-examination.” 541 U. S., at 68. Crawford 
did not “spell out a comprehensive definition of ‘testimonial,’ ” but it 
noted that testimonial evidence includes, among other things, “police 
interrogations.” Ibid. Thus, Sylvia Crawford’s statements during a 
station-house interrogation about a stabbing were testimonial, and their 
admission when her husband, the accused, had “no opportunity” for 
cross-examination due to spousal privilege made out a Sixth Amend­
ment violation. In Davis and Hammon v. Indiana, both domestic vio­
lence cases, the Court explained that “[s]tatements are nontestimonial 
when made in the course of police interrogation under circumstances 
objectively indicating that the [interrogation’s] primary purpose . . . is 
to enable police assistance to meet an ongoing emergency,” but they 
“are testimonial when the circumstances objectively indicate that there 
is no such ongoing emergency, and that the [interrogation’s] primary 
purpose is to establish or prove past events potentially relevant to later 
criminal prosecution.” 547 U. S., at 822. Thus, a recording of a 911 
call describing an ongoing domestic disturbance was nontestimonial in 
Davis, where the victim’s “elicited statements were necessary to be able 
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to resolve [the ongoing] emergency,” and the statements were not for­
mal. Id., at 827. But the statements in Hammon were testimonial, 
where the victim was interviewed after the event in a room separate 
from her husband and “deliberately recounted, in response to police 
questioning,” the past events. Id., at 830. Here, the context is a non-
domestic dispute, with the “ongoing emergency” extending beyond an 
initial victim to a potential threat to the responding police and the pub­
lic. This context requires additional clarification of what Davis meant 
by “the primary purpose of the interrogation is to enable police assist­
ance to meet an ongoing emergency.” Id., at 822. Pp. 352–359. 

(b) To make the “primary purpose” determination, the Court must 
objectively evaluate the circumstances in which the encounter between 
the individual and the police occurs and the parties’ statements and 
actions. Pp. 359–370. 

(1) The primary purpose inquiry is objective. The circumstances 
in which an encounter occurs—e. g., at or near a crime scene versus at a 
police station, during an ongoing emergency or afterwards—are clearly 
matters of objective fact. And the relevant inquiry into the parties’ 
statements and actions is not the subjective or actual purpose of the 
particular parties, but the purpose that reasonable participants would 
have had, as ascertained from the parties’ statements and actions and 
the circumstances in which the encounter occurred. P. 360. 

(2) The existence of an “ongoing emergency” at the time of the 
encounter is among the most important circumstances informing the 
interrogation’s “primary purpose.” See, e. g., Davis, 547 U. S., at 828– 
830. An emergency focuses the participants not on “prov[ing] past 
events potentially relevant to later criminal prosecution,” id., at 822, 
but on “end[ing] a threatening situation,” id., at 832. The Michigan 
Supreme Court failed to appreciate that whether an emergency exists 
and is ongoing is a highly context-dependent inquiry. An assessment 
of whether an emergency threatening the police and public is ongoing 
cannot narrowly focus on whether the threat to the first victim has been 
neutralized because the threat to the first responders and public may 
continue. The State Supreme Court also did not appreciate that an 
emergency’s duration and scope may depend in part on the type of 
weapon involved; the court below relied on Davis and Hammon, where 
the assailants used their fists, as controlling the scope of an emergency 
involving a gun. A victim’s medical condition is important to the pri­
mary purpose inquiry to the extent that it sheds light on the victim’s 
ability to have any purpose at all in responding to police questions and 
on the likelihood that any such purpose would be a testimonial one. It 
also provides important context for first responders to judge the exist­
ence and magnitude of a continuing threat to the victim, themselves, 
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and the public. This does not mean that an emergency lasts the entire 
time that a perpetrator is on the loose, but trial courts can determine 
in the first instance when an interrogation transitions from nontestimo­
nial to testimonial. Finally, whether an ongoing emergency exists is 
simply one factor informing the ultimate inquiry regarding an interroga­
tion’s “primary purpose.” Another is the encounter’s informality. 
Formality suggests the absence of an emergency, but informality does 
not necessarily indicate the presence of an emergency or the lack of 
testimonial intent. The facts here—the questioning occurred in an ex­
posed, public area, before emergency medical services arrived, and in a 
disorganized fashion—distinguish this case from Crawford’s formal 
station-house interrogation. Pp. 361–366. 

(3) The statements and actions of both the declarant and interroga­
tors also provide objective evidence of the interrogation’s primary pur­
pose. Looking to the contents of both the questions and the answers 
ameliorates problems that could arise from looking solely to one partici­
pant, since both interrogators and declarants may have mixed motives. 
Police officers’ dual responsibilities as both first responders and criminal 
investigators may lead them to act with different motives simultane­
ously or in quick succession. And during an ongoing emergency, vic­
tims may want the threat to end, but may not envision prosecution. 
Alternatively, a severely injured victim may have no purpose at all in 
answering questions. Taking into account such injuries does not make 
the inquiry subjective. The inquiry still focuses on the understanding 
and purpose of a reasonable victim in the actual victim’s circumstances, 
which prominently include the victim’s physical state. Objectively as­
certaining the primary purpose of the interrogation by examining 
the statements and actions of all participants is also consistent with 
this Court’s prior holdings. E. g., Davis, 547 U. S., at 822–823, n. 1. 
Pp. 367–370. 

(c) Here, the circumstances of the encounter as well as the statements 
and actions of Covington and the police objectively indicate that the 
interrogation’s “primary purpose” was “to enable police assistance to 
meet an ongoing emergency,” 547 U. S., at 822. The circumstances of 
the interrogation involved an armed shooter, whose motive for and loca­
tion after the shooting were unknown and who had mortally wounded 
Covington within a few blocks and a few minutes of the location where 
police found Covington. Unlike the emergencies in Davis and Ham­
mon, this dispute’s potential scope and thus the emergency encompassed 
a potential threat to the police and the public. And since this case 
involved a gun, the physical separation that was sufficient to end the 
emergency in Hammon was not necessarily sufficient to end the threat 
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here. Informed by the circumstances of the ongoing emergency, the 
Court now turns to determining the “primary purpose of the interroga­
tion” as evidenced by the statements and actions of Covington and the 
police. The circumstances of the encounter provide important context 
for understanding Covington’s statements to the police. When he re­
sponded to their questions, he was lying in a gas station parking lot 
bleeding from a mortal gunshot wound, and his answers were punctu­
ated with questions about when emergency medical services would ar­
rive. Thus, this Court cannot say that a person in his situation would 
have had a “primary purpose” “to establish or prove past events poten­
tially relevant to later criminal prosecution.” Ibid. For their part, the 
police responded to a call that a man had been shot. They did not know 
why, where, or when the shooting had occurred; the shooter’s location; 
or anything else about the crime. They asked exactly the type of ques­
tions necessary to enable them “to meet an ongoing emergency.” Ibid. 
Nothing in Covington’s responses indicated to the police that there was 
no emergency or that the emergency had ended. Finally, this situation 
is more similar to the informal, harried 911 call in Davis than to the 
structured, station-house interview in Crawford. The officers all ar­
rived at different times; asked, upon arrival, what had happened; and 
generally did not conduct a structured interrogation. The informality 
suggests that their primary purpose was to address what they consid­
ered to be an ongoing emergency, and the circumstances lacked a formal­
ity that would have alerted Covington to or focused him on the possible 
future prosecutorial use of his statements. Pp. 370–378. 

483 Mich. 132, 768 N. W. 2d 65, vacated and remanded. 

Sotomayor, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Kennedy, Breyer, and Alito, JJ., joined. Thomas, J., filed an 
opinion concurring in the judgment, post, p. 378. Scalia, J., post, p. 379, 
and Ginsburg, J., post, p. 395, filed dissenting opinions. Kagan, J., took 
no part in the consideration or decision of the case. 

Lori Baughman Palmer argued the cause for petitioner. 
With her on the briefs were Kym L. Worthy and Timothy 
A. Baughman. 

Acting Deputy Solicitor General Kruger argued the cause 
for the United States as amicus curiae in support of peti­
tioner. With her on the brief were former Solicitor General 
Kagan, Assistant Attorney General Breuer, Deputy Solici­
tor General Dreeben, and David E. Hollar. 
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Peter Jon Van Hoek argued the cause and filed a brief 
for respondent.* 

Justice Sotomayor delivered the opinion of the Court. 

At respondent Richard Bryant’s trial, the court admitted 
statements that the victim, Anthony Covington, made to po­
lice officers who discovered him mortally wounded in a gas 
station parking lot. A jury convicted Bryant of, inter alia, 
second-degree murder. 483 Mich. 132, 137, 768 N. W. 2d 65, 
67–68 (2009). On appeal, the Supreme Court of Michigan 
held that the Sixth Amendment’s Confrontation Clause, as 
explained in our decisions in Crawford v. Washington, 541 
U. S. 36 (2004), and Davis v. Washington, 547 U. S. 813 
(2006), rendered Covington’s statements inadmissible testi­
monial hearsay, and the court reversed Bryant’s conviction. 
483 Mich., at 157, 768 N. W. 2d, at 79. We granted the 

*A brief of amici curiae urging reversal was filed for the State of Mary­
land et al. by Douglas F. Gansler, Attorney General, and Robert Taylor, 
Jr., and Brian S. Kleinbord, Assistant Attorneys General, by Kevin T. 
Kane, Chief State’s Attorney of Connecticut, and by the Attorneys Gen­
eral for their respective States as follows: Troy King of Alabama, Daniel 
S. Sullivan of Alaska, Terry Goddard of Arizona, Dustin McDaniel of 
Arkansas, John Suthers of Colorado, Joseph R. Biden III of Delaware, Bill 
McCollum of Florida, Mark J. Bennett of Hawaii, Lawrence G. Wasden of 
Idaho, Lisa Madigan of Illinois, Gregory F. Zoeller of Indiana, Steve Six 
of Kansas, James D. “Buddy” Caldwell of Louisiana, Janet T. Mills of 
Maine, Martha Coakley of Massachusetts, Lori Swanson of Minnesota, 
Jim Hood of Mississippi, Steve Bullock of Montana, Jon Bruning of Ne­
braska, Catherine Cortez Masto of Nevada, Michael A. Delaney of New 
Hampshire, Gary K. King of New Mexico, Richard Cordray of Ohio, W. A. 
Drew Edmondson of Oklahoma, Thomas W. Corbett, Jr., of Pennsylvania, 
Henry D. McMaster of South Carolina, Marty J. Jackley of South Dakota, 
Greg Abbott of Texas, Mark L. Shurtleff of Utah, William H. Sorrell of 
Vermont, Kenneth T. Cuccinelli II of Virginia, Robert M. McKenna 
of Washington, J. B. Van Hollen of Wisconsin, and Bruce A. Salzburg 
of Wyoming. 

Briefs of amici curiae urging affirmance were filed for the National 
Association of Criminal Defense Lawyers by Robert K. Kry and Barbara 
E. Bergman; and for Richard D. Friedman by Mr. Friedman, pro se. 
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State’s petition for a writ of certiorari to consider whether 
the Confrontation Clause barred the admission at trial of 
Covington’s statements to the police. We hold that the cir­
cumstances of the interaction between Covington and the 
police objectively indicate that the “primary purpose of the 
interrogation” was “to enable police assistance to meet an 
ongoing emergency.” Davis, 547 U. S., at 822. Therefore, 
Covington’s identification and description of the shooter and 
the location of the shooting were not testimonial statements, 
and their admission at Bryant’s trial did not violate the Con­
frontation Clause. We vacate the judgment of the Supreme 
Court of Michigan and remand. 

I 

Around 3:25 a.m. on April 29, 2001, Detroit, Michigan, po­
lice officers responded to a radio dispatch indicating that a 
man had been shot. At the scene, they found the victim, 
Anthony Covington, lying on the ground next to his car in a 
gas station parking lot. Covington had a gunshot wound to 
his abdomen, appeared to be in great pain, and spoke with 
difficulty. 

The police asked him “what had happened, who had shot 
him, and where the shooting had occurred.” 483 Mich., at 
143, 768 N. W. 2d, at 71. Covington stated that “Rick” shot 
him at around 3 a.m. Id., at 136, and n. 1, 768 N. W. 2d, 
at 67, and n. 1. He also indicated that he had a conversa­
tion with Bryant, whom he recognized based on his voice, 
through the back door of Bryant’s house. Covington ex­
plained that when he turned to leave, he was shot through 
the door and then drove to the gas station, where police 
found him. 

Covington’s conversation with the police ended within 5 to 
10 minutes when emergency medical services arrived. Cov­
ington was transported to a hospital and died within hours. 
The police left the gas station after speaking with Coving­
ton, called for backup, and traveled to Bryant’s house. They 
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did not find Bryant there but did find blood and a bullet on 
the back porch and an apparent bullet hole in the back door. 
Police also found Covington’s wallet and identification out­
side the house. 

At trial, which occurred prior to our decisions in Crawford, 
541 U. S. 36, and Davis, 547 U. S. 813, the police officers who 
spoke with Covington at the gas station testified about what 
Covington had told them. The jury returned a guilty ver­
dict on charges of second-degree murder, being a felon in 
possession of a firearm, and possession of a firearm during 
the commission of a felony. 

Bryant appealed, and the Michigan Court of Appeals af­
firmed his conviction. No. 247039, 2004 WL 1882661 (Aug. 
24, 2004) (per curiam). Bryant then appealed to the Su­
preme Court of Michigan, arguing that the trial court erred 
in admitting Covington’s statements to the police. The Su­
preme Court of Michigan eventually remanded the case to 
the Court of Appeals for reconsideration in light of our 2006 
decision in Davis. 477 Mich. 902, 722 N. W. 2d 797 (2006). 
On remand, the Court of Appeals again affirmed, holding 
that Covington’s statements were properly admitted because 
they were not testimonial. No. 247039, 2007 WL 675471 
(Mar. 6, 2007) (per curiam). Bryant again appealed to the 
Supreme Court of Michigan, which reversed his conviction. 
483 Mich. 132, 768 N. W. 2d 65. 

Before the Supreme Court of Michigan, Bryant argued 
that Covington’s statements to the police were testimonial 
under Crawford and Davis and were therefore inadmissible. 
The State, on the other hand, argued that the statements 
were admissible as “excited utterances” under the Michigan 
Rules of Evidence. 483 Mich., at 142, and n. 6, 768 N. W. 2d, 
at 70, and n. 6. There was no dispute that Covington was 
unavailable at trial and Bryant had no prior opportunity to 
cross-examine him. The court therefore assessed whether 
Covington’s statements to the police identifying and describ­

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



351 Cite as: 562 U. S. 344 (2011) 

Opinion of the Court 

ing the shooter and the time and location of the shooting 
were testimonial hearsay for purposes of the Confrontation 
Clause. The court concluded that the circumstances “clearly 
indicate that the ‘primary purpose’ of the questioning was to 
establish the facts of an event that had already occurred; the 
‘primary purpose’ was not to enable police assistance to meet 
an ongoing emergency.” Id., at 143, 768 N. W. 2d, at 71. 
The court explained that, in its view, Covington was describ­
ing past events and as such, his “primary purpose in making 
these statements to the police . . . was . . . to tell the police 
who had committed the crime against him, where the crime 
had been committed, and where the police could find the 
criminal.” Id., at 144, 768 N. W. 2d, at 71. Noting that the 
officers’ actions did not suggest that they perceived an ongo­
ing emergency at the gas station, the court held that there 
was in fact no ongoing emergency. Id., at 145–147, 768 N. W. 
2d, at 71–73. The court distinguished the facts of this case 
from those in Davis, where we held a declarant’s statements 
in a 911 call to be nontestimonial. It instead analogized this 
case to Hammon v. Indiana, which we decided jointly with 
Davis and in which we found testimonial a declarant’s state­
ments to police just after an assault. See 547 U. S., at 829– 
832. Based on this analysis, the Supreme Court of Michigan 
held that the admission of Covington’s statements consti­
tuted prejudicial plain error warranting reversal and or­
dered a new trial. 483 Mich., at 151–153, 768 N. W. 2d, at 
75–76. The court did not address whether, absent a Con­
frontation Clause bar, the statements’ admission would have 
been otherwise consistent with Michigan’s hearsay rules or 
due process.1 

1 The Supreme Court of Michigan held that the question whether the 
victim’s statements would have been admissible as “dying declarations” 
was not properly before it because at the preliminary examination, the 
prosecution, after first invoking both the dying declaration and excited 
utterance hearsay exceptions, established the factual foundation only for 
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The majority’s opinion provoked two dissents, both of 
which would have held Covington’s statements admissible 
because they were made in circumstances indicating that 
their “primary purpose” was to assist police in addressing an 
ongoing emergency. Id., at 157, 768 N. W. 2d, at 79 (opinion 
of Weaver, J.); id., at 157–159, 768 N. W. 2d, at 79 (opinion of 
Corrigan, J.). Justice Corrigan’s dissent explained that the 
time and space between “the onset of an emergency and 
statements about that emergency clearly must be considered 
in context.” Id., at 161, 768 N. W. 2d, at 80. Justice Corri­
gan concluded that the objective circumstances of Coving­
ton’s interaction with police rendered this case more similar 
to the nontestimonial statements in Davis than to the testi­
monial statements in Crawford. 483 Mich., at 164, 768 N. W. 
2d, at 82. 

We granted certiorari to determine whether the Confron­
tation Clause barred admission of Covington’s statements. 
559 U. S. 970 (2010). 

II 

The Confrontation Clause of the Sixth Amendment states: 
“In all criminal prosecutions, the accused shall enjoy the 
right . . . to  be  confronted with the witnesses against him.” 
The Fourteenth Amendment renders the Clause binding on 
the States. Pointer v. Texas, 380 U. S. 400, 403 (1965). In 

admission of the statements as excited utterances. The trial court ruled 
that the statements were admissible as excited utterances and did not 
address their admissibility as dying declarations. 483 Mich., at 153–154, 
768 N. W. 2d, at 76–77. This occurred prior to our 2004 decision in Craw­
ford v. Washington, 541 U. S. 36, where we first suggested that dying 
declarations, even if testimonial, might be admissible as a historical excep­
tion to the Confrontation Clause. Id., at 56, n. 6; see also Giles v. Califor­
nia, 554 U. S. 353, 358–359 (2008). We noted in Crawford that we “need 
not decide in this case whether the Sixth Amendment incorporates an 
exception for testimonial dying declarations.” 541 U. S., at 56, n. 6. Be­
cause of the State’s failure to preserve its argument with regard to dying 
declarations, we similarly need not decide that question here. See also 
post, p. 395 (Ginsburg, J., dissenting). 
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Ohio v. Roberts, 448 U. S. 56, 66 (1980), we explained that 
the confrontation right does not bar admission of statements 
of an unavailable witness if the statements “bea[r] adequate 
‘indicia of reliability.’ ” We held that reliability can be es­
tablished if “the evidence falls within a firmly rooted hearsay 
exception,” or if it does not fall within such an exception, 
then if it bears “particularized guarantees of trustworthi­
ness.” Ibid. 

Nearly a quarter century later, we decided Crawford v. 
Washington, 541 U. S. 36. Petitioner Michael Crawford was 
prosecuted for stabbing a man who had allegedly attempted 
to rape his wife, Sylvia. Sylvia witnessed the stabbing, and 
later that night, after she and her husband were both ar­
rested, police interrogated her about the incident. At trial, 
Sylvia Crawford claimed spousal privilege and did not tes­
tify, but the State introduced a tape recording of Sylvia’s 
statement to the police in an effort to prove that the stabbing 
was not in self-defense, as Michael Crawford claimed. The 
Washington Supreme Court affirmed Crawford’s conviction 
because it found Sylvia’s statement to be reliable, as required 
under Ohio v. Roberts. We reversed, overruling Ohio v. 
Roberts. 541 U. S., at 60–68; see also Davis, 547 U. S., at 
825, n. 4. 

Crawford examined the common-law history of the con­
frontation right and explained that “the principal evil at 
which the Confrontation Clause was directed was the civil-
law mode of criminal procedure, and particularly its use of 
ex parte examinations as evidence against the accused.” 
541 U. S., at 50. We noted that in England, pretrial exami­
nations of suspects and witnesses by government officials 
“were sometimes read in court in lieu of live testimony.” 
Id., at 43. In light of this history, we emphasized the word 
“witnesses” in the Sixth Amendment, defining it as “those 
who ‘bear testimony.’ ” Id., at 51 (quoting 2 N. Webster, An 
American Dictionary of the English Language (1828)). We 
defined “testimony” as “ ‘[a] solemn declaration or affirma­

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



354 MICHIGAN v. BRYANT 

Opinion of the Court 

tion made for the purpose of establishing or proving some 
fact.’ ” 541 U. S., at 51 (quoting Webster). We noted that 
“[a]n accuser who makes a formal statement to government 
officers bears testimony in a sense that a person who makes 
a casual remark to an acquaintance does not.” Ibid. We 
therefore limited the Confrontation Clause’s reach to testi­
monial statements and held that in order for testimonial evi­
dence to be admissible, the Sixth Amendment “demands 
what the common law required: unavailability and a prior 
opportunity for cross-examination.” Id., at 68. Although 
“leav[ing] for another day any effort to spell out a compre­
hensive definition of ‘testimonial,’ ” Crawford noted that “at 
a minimum” it includes “prior testimony at a preliminary 
hearing, before a grand jury, or at a former trial; and . . . 
police interrogations.” Ibid. Under this reasoning, we 
held that Sylvia Crawford’s statements in the course of police 
questioning were testimonial and that their admission when 
Michael Crawford “had no opportunity to cross-examine her” 
due to spousal privilege was “sufficient to make out a viola­
tion of the Sixth Amendment.” Ibid. 

In 2006, the Court in Davis v. Washington and Hammon 
v. Indiana, 547 U. S. 813, took a further step to “determine 
more precisely which police interrogations produce testi­
mony” and therefore implicate a Confrontation Clause bar. 
Id., at 822. We explained that when Crawford said that 

“ ‘ interrogations by law enforcement officers fa ll 
squarely within [the] class’ of testimonial hearsay, we 
had immediately in mind (for that was the case before 
us) interrogations solely directed at establishing the 
facts of a past crime, in order to identify (or provide 
evidence to convict) the perpetrator. The product of 
such interrogation, whether reduced to a writing signed 
by the declarant or embedded in the memory (and per­
haps notes) of the interrogating officer, is testimonial.” 
Davis, 547 U. S., at 826. 
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We thus made clear in Davis that not all those questioned 
by the police are witnesses and not all “interrogations by 
law enforcement officers,” Crawford, 541 U. S., at 53, are sub­
ject to the Confrontation Clause.2 

Davis and Hammon were both domestic violence cases. 
In Davis, Michelle McCottry made the statements at issue 
to a 911 operator during a domestic disturbance with Adrian 
Davis, her former boyfriend. McCottry told the operator, 
“ ‘He’s here jumpin’ on me again,’ ” and, “ ‘He’s usin’ his 
fists.’ ” 547 U. S., at 817. The operator then asked McCot­
try for Davis’ first and last names and middle initial, and at 
that point in the conversation McCottry reported that Davis 
had fled in a car. Id., at 818. McCottry did not appear at 
Davis’ trial, and the State introduced the recording of her 
conversation with the 911 operator. Id., at 819. 

In Hammon, decided along with Davis, police responded 
to a domestic disturbance call at the home of Amy and Her­
shel Hammon, where they found Amy alone on the front 
porch. Ibid. She appeared “ ‘somewhat frightened,’ ” but 
told them “ ‘nothing was the matter.’ ” Ibid. (quoting Ham­
mon v. State, 829 N. E. 2d 444, 446–447 (Ind. 2005)). She 
gave the police permission to enter the house, where they 
saw a gas heating unit with the glass front shattered on the 
floor. One officer remained in the kitchen with Hershel, 
while another officer talked to Amy in the living room about 
what had happened. Hershel tried several times to partici­
pate in Amy’s conversation with the police and became angry 
when the police required him to stay separated from Amy. 
547 U. S., at 819–820. The police asked Amy to fill out and 
sign a battery affidavit. She wrote: “ ‘Broke our Furnace & 

2 We noted in Crawford that “[w]e use the term ‘interrogation’ in its 
colloquial, rather than any technical legal, sense,” and that “[j]ust as vari­
ous definitions of ‘testimonial’ exist, one can imagine various definitions of 
‘interrogation,’ and we need not select among them in this case.” 541 
U. S., at 53, n. 4. Davis did not abandon those qualifications; nor do we 
do so here. 
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shoved me down on the floor into the broken glass. Hit me 
in the chest and threw me down. Broke our lamps & phone. 
Tore up my van where I couldn’t leave the house. Attacked 
my daughter.’ ” Id., at 820. Amy did not appear at Her­
shel’s trial, so the police officers who spoke with her testified 
as to her statements and authenticated the affidavit. Ibid. 
The trial court admitted the affidavit as a present sense im­
pression and admitted the oral statements as excited utter­
ances under state hearsay rules. Ibid. The Indiana Su­
preme Court affirmed Hammon’s conviction, holding that 
Amy’s oral statements were not testimonial and that the ad­
mission of the affidavit, although erroneous because the affi­
davit was testimonial, was harmless. Hammon v. State, 829 
N. E. 2d, at 458–459. 

To address the facts of both cases, we expanded upon the 
meaning of “testimonial” that we first employed in Crawford 
and discussed the concept of an ongoing emergency. We 
explained: 

“Statements are nontestimonial when made in the 
course of police interrogation under circumstances ob­
jectively indicating that the primary purpose of the in­
terrogation is to enable police assistance to meet an 
ongoing emergency. They are testimonial when the 
circumstances objectively indicate that there is no such 
ongoing emergency, and that the primary purpose of the 
interrogation is to establish or prove past events poten­
tially relevant to later criminal prosecution.” Davis, 
547 U. S., at 822. 

Examining the Davis and Hammon statements in light of 
those definitions, we held that the statements at issue in 
Davis were nontestimonial and the statements in Hammon 
were testimonial. We distinguished the statements in 
Davis from the testimonial statements in Crawford on sev­
eral grounds, including that the victim in Davis was “speak­
ing about events as they were actually happening, rather 
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than ‘describ[ing] past events,’ ” that there was an ongoing 
emergency, that the “elicited statements were necessary to 
be able to resolve the present emergency,” and that the 
statements were not formal. 547 U. S., at 827. In Ham­
mon, on the other hand, we held that, “[i]t is entirely clear 
from the circumstances that the interrogation was part of an 
investigation into possibly criminal past conduct.” Id., at 
829. There was “no emergency in progress.” Ibid. The 
officer questioning Amy “was not seeking to determine . . .  
‘what is happening,’ but rather ‘what happened.’ ” Id., at 
830. It was “formal enough” that the police interrogated 
Amy in a room separate from her husband where, “some time 
after the events described were over,” she “deliberately re­
counted, in response to police questioning, how potentially 
criminal past events began and progressed.” Ibid. Be­
cause her statements “were neither a cry for help nor the 
provision of information enabling officers immediately to end 
a threatening situation,” id., at 832, we held that they were 
testimonial. 

Davis did not “attemp[t] to produce an exhaustive classifi­
cation of all conceivable statements—or even all conceivable 
statements in response to police interrogation—as either tes­
timonial or nontestimonial.” Id., at 822.3 The basic pur­

3 Davis explained that 911 operators “may at least be agents of law en­
forcement when they conduct interrogations of 911 callers,” and therefore 
“consider[ed] their acts to be acts of the police” for purposes of the opinion. 
547 U. S., at 823, n. 2. Davis explicitly reserved the question “whether 
and when statements made to someone other than law enforcement per­
sonnel are ‘testimonial.’ ” Ibid. We have no need to decide that question 
in this case either because Covington’s statements were made to police 
officers. Justice Scalia also claims to reserve this question, see post, 
at 381, n. 1 (dissenting opinion) (hereinafter dissent), but supports one of 
its arguments by relying on King v. Brasier, 1 Leach 199, 200, 168 Eng. 
Rep. 202, 202–203 (K. B. 1779), which involved statements made by a child 
to her mother—a private citizen—just after the child had been sexually 
assaulted. See also Crawford, 541 U. S., at 69–70 (Rehnquist, C. J.,  concur­
ring in judgment) (citing King v. Brasier for the different proposition that 
“out-of-court statements made by someone other than the accused and not 
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pose of the Confrontation Clause was to “targe[t]” the sort 
of “abuses” exemplified at the notorious treason trial of Sir 
Walter Raleigh. Crawford, 541 U. S., at 51. Thus, the most 
important instances in which the Clause restricts the intro­
duction of out-of-court statements are those in which state 
actors are involved in a formal, out-of-court interrogation of 
a witness to obtain evidence for trial.4 See id., at 43–44. 
Even where such an interrogation is conducted with all good 
faith, introduction of the resulting statements at trial can 
be unfair to the accused if they are untested by cross-
examination. Whether formal or informal, out-of-court 
statements can evade the basic objective of the Confronta­
tion Clause, which is to prevent the accused from being de­
prived of the opportunity to cross-examine the declarant 
about statements taken for use at trial. When, as in Davis, 
the primary purpose of an interrogation is to respond to an 
“ongoing emergency,” its purpose is not to create a record 
for trial and thus is not within the scope of the Clause. But 
there may be other circumstances, aside from ongoing emer­
gencies, when a statement is not procured with a primary 
purpose of creating an out-of-court substitute for trial tes­
timony. In making the primary purpose determination, 
standard rules of hearsay, designed to identify some state-

taken under oath, unlike ex parte depositions or affidavits, were generally 
not considered substantive evidence upon which a conviction could be 
based”). 

4 Contrary to the dissent’s excited suggestion, nothing in this opinion 
casts “favorable light,” post, at 389, on the conduct of Sir Walter Raleigh’s 
trial or other 16th- and 17th-century English treason trials. The dissent 
is correct that such trials are “unquestionably infamous,” post, at 390, and 
our decision here confirms, rather than undermines, that assessment. See 
also n. 17, infra. For all of the reasons discussed in Justice Thomas’ 
opinion concurring in the judgment, the situation presented in this case is 
nothing like the circumstances presented by Sir Walter Raleigh’s trial. 
See post, p. 378. 
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ments as reliable, will be relevant. Where no such primary 
purpose exists, the admissibility of a statement is the con­
cern of state and federal rules of evidence, not the Confron­
tation Clause.5 

Deciding this case also requires further explanation of the 
“ongoing emergency” circumstance addressed in Davis. Be­
cause Davis and Hammon arose in the domestic violence 
context, that was the situation “we had immediately in mind 
(for that was the case before us).” 547 U. S., at 826. We 
now face a new context: a nondomestic dispute, involving a 
victim found in a public location, suffering from a fatal gun­
shot wound, and a perpetrator whose location was unknown 
at the time the police located the victim. Thus, we confront 
for the first time circumstances in which the “ongoing emer­
gency” discussed in Davis extends beyond an initial victim 
to a potential threat to the responding police and the public 
at large. This new context requires us to provide additional 
clarification with regard to what Davis meant by “the pri­
mary purpose of the interrogation is to enable police assist­
ance to meet an ongoing emergency.” Id., at 822. 

III 

To determine whether the “primary purpose” of an inter­
rogation is “to enable police assistance to meet an ongoing 
emergency,” ibid., which would render the resulting state­
ments nontestimonial, we objectively evaluate the circum­
stances in which the encounter occurs and the statements 
and actions of the parties. 

5 See Davis v. Washington, 547 U. S. 813, 823–824 (2006) (explaining the 
question before the Court as “whether the Confrontation Clause applies 
only to testimonial hearsay” and answering in the affirmative because “[a] 
limitation so clearly reflected in the text of the constitutional provision 
must fairly be said to mark out not merely its ‘core,’ but its perimeter”). 
See also post, at 380–381 (Scalia, J., dissenting). 
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A 

The Michigan Supreme Court correctly understood that 
this inquiry is objective.6 483 Mich., at 142, 768 N. W. 2d, 
at 70. Davis uses the word “objective” or “objectively” no 
fewer than eight times in describing the relevant inquiry. 
See 547 U. S., at 822, 826–828, 830–831, and n. 5; see, e. g., id., 
at 826 (“The question before us in Davis, then, is whether, 
objectively considered, the interrogation that took place in 
the course of the 911 call produced testimonial statements”). 
“Objectively” also appears in the definitions of both testimo­
nial and nontestimonial statements that Davis established. 
Id., at 822. 

An objective analysis of the circumstances of an encounter 
and the statements and actions of the parties to it provides 
the most accurate assessment of the “primary purpose of the 
interrogation.” The circumstances in which an encounter 
occurs—e. g., at or near the scene of the crime versus at a 
police station, during an ongoing emergency or afterwards— 
are clearly matters of objective fact. The statements and 
actions of the parties must also be objectively evaluated. 
That is, the relevant inquiry is not the subjective or actual 
purpose of the individuals involved in a particular encounter, 
but rather the purpose that reasonable participants would 
have had, as ascertained from the individuals’ statements 
and actions and the circumstances in which the encounter 
occurred.7 

6 Bryant suggests that Michigan is arguing for “a subjective analysis of 
the intent of the interrogator’s questioning.” Brief for Respondent 12. 
We do not read Michigan’s brief to be arguing for a subjective inquiry, and 
any such argument would be in error. We do not understand the dissent 
to disagree that the inquiry is objective. 

7 This approach is consistent with our rejection of subjective inquiries 
in other areas of criminal law. See, e. g., Whren v. United States, 517 U. S. 
806, 813 (1996) (refusing to evaluate Fourth Amendment reasonableness 
subjectively in light of the officers’ actual motivations); New York v. 
Quarles, 467 U. S. 649, 655–656, and n. 6 (1984) (holding that an officer’s 
subjective motivation is irrelevant to determining the applicability of the 
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B 

As our recent Confrontation Clause cases have explained, 
the existence of an “ongoing emergency” at the time of an 
encounter between an individual and the police is among the 
most important circumstances informing the “primary pur­
pose” of an interrogation. See id., at 828–830; Crawford, 
541 U. S., at 65. The existence of an ongoing emergency is 
relevant to determining the primary purpose of the interro­
gation because an emergency focuses the participants on 
something other than “prov[ing] past events potentially rele­
vant to later criminal prosecution.” 8 Davis, 547 U. S., at 
822. Rather, it focuses them on “end[ing] a threatening situ­
ation.” Id., at 832. Implicit in Davis is the idea that be­
cause the prospect of fabrication in statements given for the 
primary purpose of resolving that emergency is presumably 
significantly diminished, the Confrontation Clause does not 
require such statements to be subject to the crucible of 
cross-examination. 

This logic is not unlike that justifying the excited utter­
ance exception in hearsay law. Statements “relating to a 
startling event or condition made while the declarant was 
under the stress of excitement caused by the event or condi­
tion,” Fed. Rule Evid. 803(2); see also Mich. Rule Evid. 803(2) 
(2010), are considered reliable because the declarant, in the 
excitement, presumably cannot form a falsehood. See Idaho 

public safety exception to Miranda v. Arizona, 384 U. S. 436 (1966)); 
Rhode Island v. Innis, 446 U. S. 291, 301–302 (1980) (holding that a police 
officer’s subjective intent to obtain incriminatory statements is not rele­
vant to determining whether an interrogation has occurred). 

8 The existence of an ongoing emergency must be objectively assessed 
from the perspective of the parties to the interrogation at the time, not 
with the benefit of hindsight. If the information the parties knew at the 
time of the encounter would lead a reasonable person to believe that there 
was an emergency, even if that belief was later proved incorrect, that is 
sufficient for purposes of the Confrontation Clause. The emergency is 
relevant to the “primary purpose of the interrogation” because of the ef­
fect it has on the parties’ purpose, not because of its actual existence. 
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v. Wright, 497 U. S. 805, 820 (1990) (“The basis for the 
‘excited utterance’ exception . . . is  that such statements 
are given under circumstances that eliminate the possibility 
of fabrication, coaching, or confabulation . . .  ”); 5 J. Weinstein 
& M. Berger, Weinstein’s Federal Evidence § 803.04[1] 
(J. McLaughlin ed., 2d ed. 2010) (same); Advisory Commit­
tee’s Notes on Fed. Rule Evid. 803(2), 28 U. S. C. App., 
p. 371 (same). An ongoing emergency has a similar effect 
of focusing an individual’s attention on responding to the 
emergency.9 

Following our precedents, the court below correctly began 
its analysis with the circumstances in which Covington inter­
acted with the police. 483 Mich., at 143, 768 N. W. 2d, at 
71. But in doing so, the court construed Davis to have de­
cided more than it did and thus employed an unduly narrow 
understanding of “ongoing emergency” that Davis does not 
require. 

9 Many other exceptions to the hearsay rules similarly rest on the belief 
that certain statements are, by their nature, made for a purpose other 
than use in a prosecution and therefore should not be barred by hearsay 
prohibitions. See, e. g., Fed. Rules Evid. 801(d)(2)(E) (statement by a co-
conspirator during and in furtherance of the conspiracy); 803(4) (state­
ments for purposes of medical diagnosis or treatment); 803(6) (records of 
regularly conducted activity); 803(8) (public records and reports); 803(9) 
(records of vital statistics); 803(11) (records of religious organizations); 
803(12) (marriage, baptismal, and similar certificates); 803(13) (family rec­
ords); 804(b)(3) (statement against interest); see also Melendez-Diaz v. 
Massachusetts, 557 U. S. 305, 324 (2009) (“Business and public records are 
generally admissible absent confrontation not because they qualify under 
an exception to the hearsay rules, but because—having been created for 
the administration of an entity’s affairs and not for the purpose of estab­
lishing or proving some fact at trial—they are not testimonial”); Giles v. 
California, 554 U. S., at 376 (noting in the context of domestic violence 
that “[s]tatements to friends and neighbors about abuse and intimidation 
and statements to physicians in the course of receiving treatment would 
be excluded, if at all, only by hearsay rules”); Crawford, 541 U. S., at 56 
(“Most of the hearsay exceptions covered statements that by their nature 
were not testimonial—for example, business records or statements in fur­
therance of a conspiracy”). 
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First, the Michigan Supreme Court repeatedly and incor­
rectly asserted that Davis “defined” “ ‘ongoing emergency.’ ” 
483 Mich., at 147, 768 N. W. 2d, at 73; see also id., at 144, 768 
N. W. 2d, at 71–72. In fact, Davis did not even define the 
extent of the emergency in that case. The Michigan Su­
preme Court erroneously read Davis as deciding that “the 
statements made after the defendant stopped assaulting the 
victim and left the premises did not occur during an ‘on­
going emergency.’ ” 483 Mich., at 150, n. 15, 768 N. W. 2d, 
at 75, n. 15. We explicitly explained in Davis, however, 
that we were asked to review only the testimonial nature of 
Michelle McCottry’s initial statements during the 911 call; 
we therefore merely assumed the correctness of the Wash­
ington Supreme Court’s holding that admission of her other 
statements was harmless, without deciding whether those 
subsequent statements were also made for the primary 
purpose of resolving an ongoing emergency. 547 U. S., 
at 829. 

Second, by assuming that Davis defined the outer bounds 
of “ongoing emergency,” the Michigan Supreme Court failed 
to appreciate that whether an emergency exists and is ongo­
ing is a highly context-dependent inquiry. See Brief for 
United States as Amicus Curiae 20. Davis and Hammon 
involved domestic violence, a known and identified perpetra­
tor, and, in Hammon, a neutralized threat. Because Davis 
and Hammon were domestic violence cases, we focused only 
on the threat to the victims and assessed the ongoing emer­
gency from the perspective of whether there was a continu­
ing threat to them. 547 U. S., at 827, 829–830. 

Domestic violence cases like Davis and Hammon often 
have a narrower zone of potential victims than cases involv­
ing threats to public safety. An assessment of whether an 
emergency that threatens the police and public is ongoing 
cannot narrowly focus on whether the threat solely to the 
first victim has been neutralized because the threat to the 
first responders and public may continue. See 483 Mich., at 
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164, 768 N. W. 2d, at 82 (Corrigan, J., dissenting) (examining 
the threat to the victim, police, and the public); Brief for 
United States as Amicus Curiae 19–20 (“An emergency 
posed by an unknown shooter who remains at large does not 
automatically abate just because the police can provide secu­
rity to his first victim”). 

The Michigan Supreme Court also did not appreciate that 
the duration and scope of an emergency may depend in part 
on the type of weapon employed. The court relied on Davis 
and Hammon, in which the assailants used their fists, as con­
trolling the scope of the emergency here, which involved the 
use of a gun. The problem with that reasoning is clear when 
considered in light of the assault on Amy Hammon. Hershel 
Hammon was armed only with his fists when he attacked his 
wife, so removing Amy to a separate room was sufficient to 
end the emergency. 547 U. S., at 830–832. If Hershel had 
been reported to be armed with a gun, however, separation 
by a single household wall might not have been sufficient to 
end the emergency. Id., at 819. 

The Michigan Supreme Court’s failure to focus on the 
context-dependent nature of our Davis decision also led it to 
conclude that the medical condition of a declarant is irrele­
vant. 483 Mich., at 149, 768 N. W. 2d, at 74 (“The Court said 
nothing at all that would remotely suggest that whether the 
victim was in need of medical attention was in any way rele­
vant to whether there was an ‘ongoing emergency’ ”). But 
Davis and Hammon did not present medical emergencies, 
despite some injuries to the victims. 547 U. S., at 818, 820. 
Thus, we have not previously considered, much less ruled 
out, the relevance of a victim’s severe injuries to the primary 
purpose inquiry. 

Taking into account the victim’s medical state does not, as 
the Michigan Supreme Court below thought, “rende[r] non-
testimonial” “all statements made while the police are ques­
tioning a seriously injured complainant.” 483 Mich., at 149, 
768 N. W. 2d, at 74. The medical condition of the victim is 
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important to the primary purpose inquiry to the extent that 
it sheds light on the ability of the victim to have any purpose 
at all in responding to police questions and on the likelihood 
that any purpose formed would necessarily be a testimonial 
one. The victim’s medical state also provides important 
context for first responders to judge the existence and mag­
nitude of a continuing threat to the victim, themselves, and 
the public. 

As the Solicitor General’s brief observes, Brief for United 
States as Amicus Curiae 20, and contrary to the Michigan 
Supreme Court’s claims, 483 Mich., at 147, 768 N. W. 2d, at 
73, none of this suggests that an emergency is ongoing in 
every place or even just surrounding the victim for the entire 
time that the perpetrator of a violent crime is on the loose. 
As we recognized in Davis, “a conversation which begins as 
an interrogation to determine the need for emergency assist­
ance” can “evolve into testimonial statements.” 547 U. S., 
at 828 (internal quotation marks omitted). This evolution 
may occur if, for example, a declarant provides police with 
information that makes clear that what appeared to be an 
emergency is not or is no longer an emergency or that what 
appeared to be a public threat is actually a private dispute. 
It could also occur if a perpetrator is disarmed, surrenders, 
is apprehended, or, as in Davis, flees with little prospect of 
posing a threat to the public. Trial courts can determine in 
the first instance when any transition from nontestimonial to 
testimonial occurs,10 and exclude “the portions of any state­

10 Recognizing the evolutionary potential of a situation in criminal law 
is not unique to the Confrontation Clause context. We noted in Davis 
that “[j]ust as, for Fifth Amendment purposes, ‘police officers can and will 
distinguish almost instinctively between questions necessary to secure 
their own safety or the safety of the public and questions designed solely 
to elicit testimonial evidence from a suspect,’ . . . trial courts will recognize 
the point at which, for Sixth Amendment purposes, statements in response 
to interrogations become testimonial.” 547 U. S., at 829 (quoting New 
York v. Quarles, 467 U. S., at 658–659). 
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ment that have become testimonial, as they do, for example, 
with unduly prejudicial portions of otherwise admissible evi­
dence.” Id., at 829. 

Finally, our discussion of the Michigan Supreme Court’s 
misunderstanding of what Davis meant by “ongoing emer­
gency” should not be taken to imply that the existence vel 
non of an ongoing emergency is dispositive of the testimonial 
inquiry. As Davis made clear, whether an ongoing emer­
gency exists is simply one factor—albeit an important fac­
tor—that informs the ultimate inquiry regarding the “pri­
mary purpose” of an interrogation. Another factor the 
Michigan Supreme Court did not sufficiently account for is 
the importance of informality in an encounter between a 
victim and police. Formality is not the sole touchstone of 
our primary purpose inquiry because, although formality 
suggests the absence of an emergency and therefore an in­
creased likelihood that the purpose of the interrogation is to 
“establish or prove past events potentially relevant to later 
criminal prosecution,” id., at 822, informality does not neces­
sarily indicate the presence of an emergency or the lack of 
testimonial intent. Cf. id., at 826 (explaining that Confron­
tation Clause requirements cannot “readily be evaded” by 
the parties deliberately keeping the written product of an 
interrogation informal “instead of having the declarant sign 
a deposition”). The court below, however, too readily dis­
missed the informality of the circumstances in this case 
in a single brief footnote and in fact seems to have suggested 
that the encounter in this case was formal. 483 Mich., at 
150, n. 16, 768 N. W. 2d, at 75, n. 16. As we explain further 
below, the questioning in this case occurred in an exposed, 
public area, prior to the arrival of emergency medical serv­
ices, and in a disorganized fashion. All of those facts make 
this case distinguishable from the formal station-house inter­
rogation in Crawford. See Davis, 547 U. S., at 827. 
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C 
In addition to the circumstances in which an encounter oc­

curs, the statements and actions of both the declarant and 
interrogators provide objective evidence of the primary pur­
pose of the interrogation. See, e. g., ibid. (“[T]he nature of 
what was asked and answered in Davis, again viewed objec­
tively, was such that the elicited statements were necessary 
to be able to resolve the present emergency, rather than sim­
ply to learn (as in Crawford) what had happened in the past” 
(first emphasis added)). The Michigan Supreme Court did, 
at least briefly, conduct this inquiry. 483 Mich., at 144–147, 
768 N. W. 2d, at 71–73. 

As the Michigan Supreme Court correctly recognized, id., 
at 140, n. 5, 768 N. W. 2d, at 69, n. 5, Davis requires a com­
bined inquiry that accounts for both the declarant and the 
interrogator.11 In many instances, the primary purpose of 

11 Some portions of Davis, however, have caused confusion about 
whether the inquiry prescribes examination of one participant to the ex­
clusion of the other. Davis’ language indicating that a statement’s testi­
monial or nontestimonial nature derives from “the primary purpose of the 
interrogation,” 547 U. S., at 822 (emphasis added), could be read to sug­
gest that the relevant purpose is that of the interrogator. In contrast, 
footnote 1 in Davis explains, “it is in the final analysis the declarant’s 
statements, not the interrogator’s questions, that the Confrontation 
Clause requires us to evaluate.” Id., at 822–823, n. 1. Bryant draws on 
the footnote to argue that the primary purpose inquiry must be conducted 
solely from the perspective of the declarant, and argues against adoption 
of a purpose-of-the-interrogator perspective. Brief for Respondent 
10–13; see also Brief for Richard D. Friedman as Amicus Curiae 5–15. 
But this statement in footnote 1 of Davis merely acknowledges that the 
Confrontation Clause is not implicated when statements are offered “for 
purposes other than establishing the truth of the matter asserted.” 
Crawford, 541 U. S., at 60, n. 9. An interrogator’s questions, unlike a de­
clarant’s answers, do not assert the truth of any matter. The language in 
the footnote was not meant to determine how the courts are to assess the 
nature of the declarant’s purpose, but merely to remind readers that it is 
the statements, and not the questions, that must be evaluated under the 
Sixth Amendment. 
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the interrogation will be most accurately ascertained by 
looking to the contents of both the questions and the an­
swers. To give an extreme example, if the police say to a 
victim, “Tell us who did this to you so that we can arrest 
and prosecute them,” the victim’s response that “Rick did it” 
appears purely accusatory because by virtue of the phrasing 
of the question, the victim necessarily has prosecution in 
mind when she answers. 

The combined approach also ameliorates problems that 
could arise from looking solely to one participant. Predomi­
nant among these is the problem of mixed motives on the 
part of both interrogators and declarants. Police officers in 
our society function as both first responders and criminal 
investigators. Their dual responsibilities may mean that 
they act with different motives simultaneously or in quick 
succession. See New York v. Quarles, 467 U. S. 649, 656 
(1984) (“Undoubtedly most police officers [deciding whether 
to give Miranda warnings in a possible emergency situation] 
would act out of a host of different, instinctive, and largely 
unverifiable motives—their own safety, the safety of others, 
and perhaps as well the desire to obtain incriminating evi­
dence from the suspect”); see also Davis, 547 U. S., at 839 
(Thomas, J., concurring in judgment in part and dissenting 
in part) (“In many, if not most, cases where police respond 
to a report of a crime, whether pursuant to a 911 call from 
the victim or otherwise, the purposes of an interrogation, 
viewed from the perspective of the police, are both to re­
spond to the emergency situation and to gather evidence”). 

Victims are also likely to have mixed motives when they 
make statements to the police. During an ongoing emer­
gency, a victim is most likely to want the threat to her and 
to other potential victims to end, but that does not necessar­
ily mean that the victim wants or envisions prosecution of 
the assailant. A victim may want the attacker to be inca­
pacitated temporarily or rehabilitated. Alternatively, a se­
verely injured victim may have no purpose at all in answer­
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ing questions posed; the answers may be simply reflexive. 
The victim’s injuries could be so debilitating as to prevent 
her from thinking sufficiently clearly to understand whether 
her statements are for the purpose of addressing an ongoing 
emergency or for the purpose of future prosecution.12 Tak­
ing into account a victim’s injuries does not transform this 
objective inquiry into a subjective one. The inquiry is still 
objective because it focuses on the understanding and pur­
pose of a reasonable victim in the circumstances of the actual 
victim—circumstances that prominently include the victim’s 
physical state. 

The dissent suggests, post, at 381–382, that we intend to 
give controlling weight to the “intentions of the police,” post, 
at 382. That is a misreading of our opinion. At trial, the de­
clarant’s statements, not the interrogator’s questions, will be 
introduced to “establis[h] the truth of the matter asserted,” 
Crawford, 541 U. S., at 60, n. 9, and must therefore pass the 
Sixth Amendment test. See n. 11, supra. In determining 
whether a declarant’s statements are testimonial, courts 
should look to all of the relevant circumstances. Even Jus­

tice Scalia concedes that the interrogator is relevant to 
this evaluation, post, at 382, and we agree that “[t]he identity 
of an interrogator, and the content and tenor of his ques­
tions,” ibid., can illuminate the “primary purpose of the in­
terrogation.” The dissent, see post, at 382–384, criticizes 
the complexity of our approach, but we, at least, are unwilling 
to sacrifice accuracy for simplicity. Simpler is not always 
better, and courts making a “primary purpose” assessment 

12 In such a situation, the severe injuries of the victim would undoubt­
edly also weigh on the credibility and reliability that the trier of fact would 
afford to the statements. Cf. Advisory Committee’s Notes on Fed. Rule 
Evid. 803(2), 28 U. S. C. App., p. 371 (noting that although the “theory” of 
the excited utterance exception “has been criticized on the ground that 
excitement impairs [the] accuracy of observation as well as eliminating 
conscious fabrication,” it “finds support in cases without number” (citing 
6 J. Wigmore, Evidence § 1750 (J. Chadbourn rev. 1976))). 
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should not be unjustifiably restrained from consulting all rel­
evant information, including the statements and actions of 
interrogators. 

Objectively ascertaining the primary purpose of the inter­
rogation by examining the statements and actions of all par­
ticipants is also the approach most consistent with our past 
holdings. E. g., Davis, 547 U. S., at 822–823, n. 1 (noting that 
“volunteered testimony” is still testimony and remains sub­
ject to the requirements of the Confrontation Clause). 

IV 

As we suggested in Davis, when a court must determine 
whether the Confrontation Clause bars the admission of a 
statement at trial, it should determine the “primary purpose 
of the interrogation” by objectively evaluating the state­
ments and actions of the parties to the encounter, in light of 
the circumstances in which the interrogation occurs. The 
existence of an emergency or the parties’ perception that an 
emergency is ongoing is among the most important circum­
stances that courts must take into account in determining 
whether an interrogation is testimonial because statements 
made to assist police in addressing an ongoing emergency 
presumably lack the testimonial purpose that would subject 
them to the requirement of confrontation.13 As the context 
of this case brings into sharp relief, the existence and dura­

13 Of course the Confrontation Clause is not the only bar to admissibility 
of hearsay statements at trial. State and federal rules of evidence pro­
hibit the introduction of hearsay, subject to exceptions. Consistent with 
those rules, the Due Process Clauses of the Fifth and Fourteenth Amend­
ments may constitute a further bar to admission of, for example, unreliable 
evidence. See Montana v. Egelhoff, 518 U. S. 37, 53 (1996) (plurality opin­
ion) (“[E]rroneous evidentiary rulings can, in combination, rise to the level 
of a due process violation”); Dutton v. Evans, 400 U. S. 74, 96–97 (1970) 
(Harlan, J., concurring in result) (“[T]he Fifth and Fourteenth Amend­
ments’ commands that federal and state trials, respectively, must be con­
ducted in accordance with due process of law” are the “standard” by which 
to “test federal and state rules of evidence”). 
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tion of an emergency depend on the type and scope of danger 
posed to the victim, the police, and the public. 

Applying this analysis to the facts of this case is more 
difficult than in Davis because we do not have the luxury of 
reviewing a transcript of the conversation between the vic­
tim and the police officers. Further complicating our task 
is the fact that the trial in this case occurred before our deci­
sions in Crawford and Davis. We therefore review a record 
that was not developed to ascertain the “primary purpose of 
the interrogation.” 

We first examine the circumstances in which the interroga­
tion occurred. The parties disagree over whether there was 
an emergency when the police arrived at the gas station. 
Bryant argues, and the Michigan Supreme Court accepted, 
483 Mich., at 147, 768 N. W. 2d, at 73, that there was no 
ongoing emergency because “there . . . was  no  criminal  
conduct occurring. No shots were being fired, no one was 
seen in possession of a firearm, nor were any witnesses 
seen cowering in fear or running from the scene.” Brief for 
Respondent 27. Bryant, while conceding that “a serious or 
life-threatening injury creates a medical emergency for a 
victim,” id., at 30, further argues that a declarant’s medi­
cal emergency is not relevant to the ongoing emergency 
determination. 

In contrast, Michigan and the Solicitor General explain 
that when the police responded to the call that a man had 
been shot and found Covington bleeding on the gas station 
parking lot, “they did not know who Covington was, whether 
the shooting had occurred at the gas station or at a different 
location, who the assailant was, or whether the assailant 
posed a continuing threat to Covington or others.” Brief 
for United States as Amicus Curiae 15; Brief for Petitioner 
16; see also id., at 15 (“[W]hen an officer arrives on the scene 
and does not know where the perpetrator is, whether he is 
armed, whether he might have other targets, and whether 
the violence might continue at the scene or elsewhere, inter­
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rogation that has the primary purpose of establishing those 
facts to assess the situation is designed to meet the ongoing 
emergency and is nontestimonial”). 

The Michigan Supreme Court stated that the police asked 
Covington, “what had happened, who had shot him, and 
where the shooting had occurred.” 483 Mich., at 143, 768 
N. W. 2d, at 71. The joint appendix contains the transcripts 
of the preliminary examination, suppression hearing, and 
trial testimony of five officers who responded to the scene 
and found Covington. The officers’ testimony is essentially 
consistent but, at the same time, not specific. The officers 
basically agree on what information they learned from Cov­
ington, but not on the order in which they learned it or on 
whether Covington’s statements were in response to general 
or detailed questions. They all agree that the first question 
was “what happened?” The answer was either “I was shot” 
or “Rick shot me.” 14 

As explained above, the scope of an emergency in terms 
of its threat to individuals other than the initial assailant 
and victim will often depend on the type of dispute involved. 
Nothing Covington said to the police indicated that the cause 
of the shooting was a purely private dispute or that the 
threat from the shooter had ended. The record reveals little 
about the motive for the shooting. The police officers who 
spoke with Covington at the gas station testified that Cov­
ington did not tell them what words Covington and Rick had 

14 See App. 76 (testimony of Officer McCallister); id., at 101, 113–114 
(testimony of Sgt. Wenturine); id., at 127, 131–133 (testimony of Officer 
Stuglin). Covington told them that Rick had shot him through the back 
door of Rick’s house, id., at 127–128 (testimony of Officer Stuglin), located 
at the corner of Pennsylvania and Laura, id., at 102 (testimony of Sgt. 
Wenturine), and that Covington recognized Rick by his voice, id., at 128 
(testimony of Officer Stuglin). Covington also gave them a physical de­
scription of Rick. Id., at 84–85, 93–94 (testimony of Officer McCallister); 
id., at 103, 115 (testimony of Sgt. Wenturine); id., at 134 (testimony of 
Officer Stuglin). 
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exchanged prior to the shooting.15 What Covington did tell 
the officers was that he fled Bryant’s back porch, indicating 
that he perceived an ongoing threat.16 The police did not 
know, and Covington did not tell them, whether the threat 
was limited to him. The potential scope of the dispute and 
therefore the emergency in this case thus stretches more 
broadly than those at issue in Davis and Hammon and en­
compasses a threat potentially to the police and the public. 

This is also the first of our post-Crawford Confrontation 
Clause cases to involve a gun. The physical separation that 
was sufficient to end the emergency in Hammon was not 
necessarily sufficient to end the threat in this case; Coving­
ton was shot through the back door of Bryant’s house. Bry­
ant’s argument that there was no ongoing emergency be­
cause “[n]o shots were being fired,” Brief for Respondent 
27, surely construes ongoing emergency too narrowly. An 
emergency does not last only for the time between when the 
assailant pulls the trigger and the bullet hits the victim. If 
an out-of-sight sniper pauses between shots, no one would 

15 See id., at 114 (testimony of Sgt. Wenturine) (“Q Did he tell you what 
Rick said? A He said they were having a conversation. Q Did he tell 
you what Rick said? A He did not” (paragraph breaks omitted)); see also 
id., at 79 (testimony of Officer McCallister); id., at 128 (testimony of Offi­
cer Stuglin). 

16 See id., at 127–128 (testimony of Officer Stuglin) (“A He said he’d went 
up, he went up to the back door of a house; that a person he said he knew, 
and he was knocking and he was knocking on the door he said he’d talked 
to somebody through the door. He said he recognized the voice. Q Did 
he say who it was that he recognized the voice of? A That’s [when] 
he told me it was, he said it was Rick a/k/a Buster. Q And did he say 
what the conversation was about at the door? A I don’t, I don’t believe 
so. Q All right. And did he say what happened there, whether or not 
they had a conversation or not, did he say what ended up happening? A He 
said what happened was that he heard a shot and then he started to turn 
to get off the porch and then another one and then that’s when he was hit 
by a gunshot” (paragraph breaks omitted)). Unlike the dissent’s apparent 
ability to read Covington’s mind, post, at 384–385, we rely on the available 
evidence, which suggests that Covington perceived an ongoing threat. 
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say that the emergency ceases during the pause. That is an 
extreme example and not the situation here, but it serves to 
highlight the implausibility, at least as to certain weapons, 
of construing the emergency to last only precisely as long as 
the violent act itself, as some have construed our opinion in 
Davis. See Brief for Respondent 23–25. 

At no point during the questioning did either Covington 
or the police know the location of the shooter. In fact, Bry­
ant was not at home by the time the police searched his 
house at approximately 5:30 a.m. 483 Mich., at 136, 768 
N. W. 2d, at 67. At some point between 3 a.m. and 5:30 a.m., 
Bryant left his house. At bottom, there was an ongoing 
emergency here where an armed shooter, whose motive for 
and location after the shooting were unknown, had mortally 
wounded Covington within a few blocks and a few minutes 
of the location where the police found Covington.17 

This is not to suggest that the emergency continued until 
Bryant was arrested in California a year after the shooting. 
Id., at 137, 768 N. W. 2d, at 67. We need not decide precisely 
when the emergency ended because Covington’s encounter 
with the police and all of the statements he made during that 
interaction occurred within the first few minutes of the po­
lice officers’ arrival and well before they secured the scene 
of the shooting—the shooter’s last known location. 

We reiterate, moreover, that the existence vel non of an 
ongoing emergency is not the touchstone of the testimonial 
inquiry; rather, the ultimate inquiry is whether the “primary 
purpose of the interrogation [was] to enable police assistance 
to meet [the] ongoing emergency.” Davis, 547 U. S., at 822. 
We turn now to that inquiry, as informed by the circum­
stances of the ongoing emergency just described. The cir­
cumstances of the encounter provide important context for 

17 It hardly bears mention that the emergency situation in this case is 
readily distinguishable from the “treasonous conspiracies of unknown 
scope, aimed at killing or overthrowing the King,” post, at 389, about 
which the dissent is quite concerned. 
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understanding Covington’s statements to the police. When 
the police arrived at Covington’s side, their first question 
to him was “What happened?” 18 Covington’s response was 
either “Rick shot me” or “I was shot,” followed very quickly 
by an identification of “Rick” as the shooter. App. 76. In 
response to further questions, Covington explained that the 
shooting occurred through the back door of Bryant’s house 
and provided a physical description of the shooter. When 
he made the statements, Covington was lying in a gas station 
parking lot bleeding from a mortal gunshot wound to his 
abdomen. His answers to the police officers’ questions were 
punctuated with questions about when emergency medical 
services would arrive. Id., at 56–57 (suppression hearing 
testimony of Officer Brown). He was obviously in consider­
able pain and had difficulty breathing and talking. Id., at 
75, 83–84 (testimony of Officer McCallister); id., at 101, 110– 
111 (testimony of Sgt. Wenturine); id., at 126, 137 (testimony 
of Officer Stuglin). From this description of his condition 
and report of his statements, we cannot say that a person in 
Covington’s situation would have had a “primary purpose” 
“to establish or prove past events potentially relevant to 
later criminal prosecution.” Davis, 547 U. S., at 822. 

For their part, the police responded to a call that a man 
had been shot. As discussed above, they did not know why, 

18 Although the dissent claims otherwise, post, at 385, at least one officer 
asked Covington something akin to “how was he doing.” App. 131 (tes­
timony of Officer Stuglin) (“A I approached the subject, the victim, 
Mr. Covington, on the ground and had asked something like what hap­
pened or are you okay, something to that line. . . . Q So you asked this 
man how are you, how are you doing? A Well, basically it’s, you know, 
what’s wrong, you know” (paragraph breaks omitted)). The officers also 
testified about their assessment of Covington’s wounds. See id., at 35 
(suppression hearing testimony of Officer Brown) (“[H]e had blood . . . on 
the front of his body”); id., at 75 (testimony of Officer McCallister) (“It 
appeared he had a stomach wound of a gunshot”); id., at 132 (testimony of 
Officer Stuglin) (“Q Did you see the wound? A Yes, I did. Q You had to 
move some clothing to do that? A Yes” (paragraph breaks omitted)). 
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where, or when the shooting had occurred. Nor did they 
know the location of the shooter or anything else about the 
circumstances in which the crime occurred.19 The questions 
they asked—“what had happened, who had shot him, and 
where the shooting had occurred,” 483 Mich., at 143, 768 
N. W. 2d, at 71—were the exact type of questions necessary 
to allow the police to “ ‘assess the situation, the threat to 
their own safety, and possible danger to the potential vic­
tim’ ” and to the public, Davis, 547 U. S., at 832 (quoting Hii­
bel v. Sixth Judicial Dist. Court of Nev., Humboldt Cty., 542 
U. S. 177, 186 (2004)), including to allow them to ascertain 
“whether they would be encountering a violent felon,” 20 

Davis, 547 U. S., at 827. In other words, they solicited the 
information necessary to enable them “to meet an ongoing 
emergency.” Id., at 822. 

19 Contrary to the dissent’s suggestion, post, at 386, and despite the fact 
that the record was developed prior to Davis’ focus on the existence of an 
“ongoing emergency,” the record contains some testimony to support the 
idea that the police officers were concerned about the location of the 
shooter when they arrived on the scene and thus to suggest that the pur­
pose of the questioning of Covington was to determine the shooter’s loca­
tion. See App. 136 (testimony of Officer Stuglin) (stating that upon ar­
rival officers questioned the gas station clerk about whether the shooting 
occurred in the gas station parking lot and about concern for safety); see 
also ibid. (testimony of Officer Stuglin) (“Q . . . So you  have some concern, 
there may be a person with a gun or somebody, a shooter right there in 
the immediate area? A Sure, yes. Q And you want to see that that area 
gets secured? A Correct. Q For your safety as well as everyone else? 
A Correct” (paragraph breaks omitted)); id., at 82 (testimony of Officer 
McCallister). But see id., at 83 (cross-examination of Officer McCallister) 
(“Q You didn’t, you didn’t look around and say, gee, there might be a 
shooter around here, I better keep an eye open? A I did not, no. That 
could have been my partner I don’t know” (paragraph breaks omitted)). 

20 Hiibel, like our post-Crawford Confrontation Clause cases, involved 
domestic violence, which explains the Court’s focus on the security of the 
victim and the police: They were the only parties potentially threatened 
by the assailant. 542 U. S., at 186 (noting that the case involved a “domes­
tic assault”). 
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Nothing in Covington’s responses indicated to the police 
that, contrary to their expectation upon responding to a call 
reporting a shooting, there was no emergency or that a prior 
emergency had ended. Covington did indicate that he had 
been shot at another location about 25 minutes earlier, but 
he did not know the location of the shooter at the time the 
police arrived and, as far as we can tell from the record, he 
gave no indication that the shooter, having shot at him twice, 
would be satisfied that Covington was only wounded. In 
fact, Covington did not indicate any possible motive for the 
shooting, and thereby gave no reason to think that the 
shooter would not shoot again if he arrived on the scene. As 
we noted in Davis, “initial inquiries” may “often . . . produce 
nontestimonial statements.” Id., at 832. The initial inquir­
ies in this case resulted in the type of nontestimonial state­
ments we contemplated in Davis. 

Finally, we consider the informality of the situation and 
the interrogation. This situation is more similar, though not 
identical, to the informal, harried 911 call in Davis than to 
the structured, station-house interview in Crawford. As 
the officers’ trial testimony reflects, the situation was fluid 
and somewhat confused: The officers arrived at different 
times; apparently each, upon arrival, asked Covington “what 
happened?”; and, contrary to the dissent’s portrayal, post, 
at 386–387, they did not conduct a structured interrogation. 
App. 84 (testimony of Officer McCallister) (explaining dupli­
cate questioning, especially as to “what happened?”); id., at 
101–102 (testimony of Sgt. Wenturine) (same); id., at 126–127 
(testimony of Officer Stuglin) (same). The informality sug­
gests that the interrogators’ primary purpose was simply to 
address what they perceived to be an ongoing emergency, 
and the circumstances lacked any formality that would have 
alerted Covington to or focused him on the possible future 
prosecutorial use of his statements. 

Because the circumstances of the encounter as well as the 
statements and actions of Covington and the police objec­
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tively indicate that the “primary purpose of the interroga­
tion” was “to enable police assistance to meet an ongoing 
emergency,” Davis, 547 U. S., at 822, Covington’s identifica­
tion and description of the shooter and the location of the 
shooting were not testimonial hearsay. The Confrontation 
Clause did not bar their admission at Bryant’s trial. 

* * * 

For the foregoing reasons, we hold that Covington’s state­
ments were not testimonial and that their admission at Bry­
ant’s trial did not violate the Confrontation Clause. We 
leave for the Michigan courts to decide on remand whether 
the statements’ admission was otherwise permitted by state 
hearsay rules. The judgment of the Supreme Court of 
Michigan is vacated, and the case is remanded for further 
proceedings not inconsistent with this opinion. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci­
sion of this case. 

Justice Thomas, concurring in the judgment. 

I agree with the Court that the admission of Covington’s 
out-of-court statements did not violate the Confrontation 
Clause, but I reach this conclusion because Covington’s ques­
tioning by police lacked sufficient formality and solemnity for 
his statements to be considered “testimonial.” See Craw­
ford v. Washington, 541 U. S. 36, 68 (2004). 

In determining whether Covington’s statements to police 
implicate the Confrontation Clause, the Court evaluates the 
“ ‘primary purpose’ ” of the interrogation. Ante, at 359. 
The majority’s analysis which relies on, inter alia, what the 
police knew when they arrived at the scene, the specific 
questions they asked, the particular information Covington 
conveyed, the weapon involved, and Covington’s medical con­
dition illustrates the uncertainty that this test creates for 
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law enforcement and the lower courts. Ante, at 371–378. 
I have criticized the primary-purpose test as “an exercise in 
fiction” that is “disconnected from history” and “yields no 
predictable results.” Davis v. Washington, 547 U. S. 813, 
839, 838 (2006) (opinion concurring in judgment in part and 
dissenting in part). 

Rather than attempting to reconstruct the “primary pur­
pose” of the participants, I would consider the extent to 
which the interrogation resembles those historical practices 
that the Confrontation Clause addressed. See, e. g., id., at 
835–836 (describing “practices that occurred under the Eng­
lish bail and committal statutes passed during the reign of 
Queen Mary”). As the majority notes, Covington interacted 
with the police under highly informal circumstances, while 
he bled from a fatal gunshot wound. Ante, at 366, 367. 
The police questioning was not “a formalized dialogue,” did 
not result in “formalized testimonial materials” such as a 
deposition or affidavit, and bore no “indicia of solemnity.” 
Davis, supra, at 840, 837 (opinion of Thomas, J.); see also 
Giles v. California, 554 U. S. 353, 377–378 (2008) (Thomas, 
J., concurring). Nor is there any indication that the state­
ments were offered at trial “in order to evade confrontation.” 
Davis, supra, at 840. This interrogation bears little if any 
resemblance to the historical practices that the Confronta­
tion Clause aimed to eliminate. Covington thus did not 
“bea[r] testimony” against Bryant, Crawford, supra, at 51, 
and the introduction of his statements at trial did not impli­
cate the Confrontation Clause. I concur in the judgment. 

Justice Scalia, dissenting. 

Today’s tale—a story of five officers conducting successive 
examinations of a dying man with the primary purpose, not 
of obtaining and preserving his testimony regarding his 
killer, but of protecting him, them, and others from a mur­
derer somewhere on the loose—is so transparently false that 
professing to believe it demeans this institution. But reach­
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ing a patently incorrect conclusion on the facts is a relatively 
benign judicial mischief; it affects, after all, only the case at 
hand. In its vain attempt to make the incredible plausible, 
however—or perhaps as an intended second goal—today’s 
opinion distorts our Confrontation Clause jurisprudence and 
leaves it in a shambles. Instead of clarifying the law, the 
Court makes itself the obfuscator of last resort. Because I 
continue to adhere to the Confrontation Clause that the Peo­
ple adopted, as described in Crawford v. Washington, 541 
U. S. 36 (2004), I dissent. 

I
 
A
 

The Confrontation Clause of the Sixth Amendment, made 
binding on the States by the Fourteenth Amendment, 
Pointer v. Texas, 380 U. S. 400, 403 (1965), provides that “[i]n 
all criminal prosecutions, the accused shall enjoy the right 
. . . to be  confronted with the witnesses against him.” In 
Crawford, we held that this provision guarantees a defend­
ant his common-law right to confront those “who ‘bear testi­
mony’ ” against him. 541 U. S., at 51. A witness must de­
liver his testimony against the defendant in person, or the 
prosecution must prove that the witness is unavailable to 
appear at trial and that the defendant has had a prior oppor­
tunity for cross-examination. Id., at 53–54. 

Not all hearsay falls within the Confrontation Clause’s 
grasp. At trial a witness “bears testimony” by providing 
“ ‘[a] solemn declaration or affirmation . . . for the purpose of 
establishing or proving some fact.’ ” Id., at 51 (quoting 2 N. 
Webster, An American Dictionary of the English Language 
(1828)). The Confrontation Clause protects defendants only 
from hearsay statements that do the same. Davis v. Wash­
ington, 547 U. S. 813, 823–824 (2006). In Davis, we ex­
plained how to identify testimonial hearsay prompted by po­
lice questioning in the field. A statement is testimonial 
“when the circumstances objectively indicate . . . that the 
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primary purpose of the interrogation is to establish or prove 
past events potentially relevant to later criminal prosecu­
tion.” Id., at 822. When, however, the circumstances ob­
jectively indicate that the declarant’s statements were “a cry 
for help [o]r the provision of information enabling officers 
immediately to end a threatening situation,” id., at 832, they 
bear little resemblance to in-court testimony. “No ‘witness’ 
goes into court to proclaim an emergency and seek help.” 
Id., at 828. 

Crawford and Davis did not address whose perspective 
matters—the declarant’s, the interrogator’s, or both—when 
assessing “the primary purpose of [an] interrogation.” In 
those cases the statements were testimonial from any per­
spective. I think the same is true here, but because the 
Court picks a perspective so will I: The declarant’s intent is 
what counts. In-court testimony is more than a narrative 
of past events; it is a solemn declaration made in the course 
of a criminal trial. For an out-of-court statement to qualify 
as testimonial, the declarant must intend the statement to be 
a solemn declaration rather than an unconsidered or offhand 
remark; and he must make the statement with the under­
standing that it may be used to invoke the coercive machin­
ery of the State against the accused.1 See Friedman, Grap­
pling With the Meaning of “Testimonial,” 71 Brooklyn L. 
Rev. 241, 259 (2005). That is what distinguishes a narra­
tive told to a friend over dinner from a statement to the 
police. See Crawford, supra, at 51. The hidden purpose of 
an interrogator cannot substitute for the declarant’s inten­
tional solemnity or his understanding of how his words may 
be used. 

A declarant-focused inquiry is also the only inquiry that 
would work in every fact pattern implicating the Confronta­
tion Clause. The Clause applies to volunteered testimony 

1 I remain agnostic about whether and when statements to nonstate 
actors are testimonial. See Davis v. Washington, 547 U. S. 813, 823, n. 2 
(2006). 
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as well as statements solicited through police interrogation. 
See Davis, supra, at 822–823, n. 1. An inquiry into an offi­
cer’s purposes would make no sense when a declarant blurts 
out “Rick shot me” as soon as the officer arrives on the scene. 
I see no reason to adopt a different test—one that accounts 
for an officer’s intent—when the officer asks “what hap­
pened” before the declarant makes his accusation. (This 
does not mean the interrogator is irrelevant. The identity 
of an interrogator, and the content and tenor of his questions, 
can bear upon whether a declarant intends to make a solemn 
statement, and envisions its use at a criminal trial. But 
none of this means that the interrogator’s purpose matters.) 

In an unsuccessful attempt to make its finding of emer­
gency plausible, the Court instead adopts a test that looks to 
the purposes of both the police and the declarant. It claims 
that this is demanded by necessity, fretting that a domestic-
violence victim may want her abuser briefly arrested—pre­
sumably to teach him a lesson—but not desire prosecution. 
See ante, at 368. I do not need to probe the purposes of the 
police to solve that problem. Even if a victim speaks to the 
police “to establish or prove past events” solely for the pur­
pose of getting her abuser arrested, she surely knows her 
account is “potentially relevant to later criminal prosecution” 
should one ensue. Davis, supra, at 822. 

The Court also wrings its hands over the possibility that 
“a severely injured victim” may lack the capacity to form 
a purpose, and instead answer questions “reflexive[ly].” 
Ante, at 368–369. How to assess whether a declarant with 
diminished capacity bore testimony is a difficult question, 
and one I do not need to answer today. But the Court’s 
proposed answer—to substitute the intentions of the police 
for the missing intentions of the declarant—cannot be the 
correct one. When the declarant has diminished capacity, 
focusing on the interrogators makes less sense, not more. 
The inquiry under Crawford turns in part on the actions and 
statements of a declarant’s audience only because they shape 
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the declarant’s perception of why his audience is listening 
and therefore influence his purpose in making the declara­
tion. See 541 U. S., at 51. But a person who cannot per­
ceive his own purposes certainly cannot perceive why a lis­
tener might be interested in what he has to say. As far as 
I can tell, the Court’s substituted-intent theory “has nothing 
to be said for it except that it can sometimes make our job 
easier,” Jerman v. Carlisle, McNellie, Rini, Kramer & Ul­
rich, L. P. A., 559 U. S. 573, 607 (2010) (Scalia, J., concurring 
in part and concurring in judgment). 

The Court claims one affirmative virtue for its focus on the 
purposes of both the declarant and the police: It “ameliorates 
problems that . . . arise” when declarants have “mixed mo­
tives.” Ante, at 368. I am at a loss to know how. Sorting 
out the primary purpose of a declarant with mixed motives 
is sometimes difficult. But adding in the mixed motives of 
the police only compounds the problem. Now courts will 
have to sort through two sets of mixed motives to determine 
the primary purpose of an interrogation. And the Court’s 
solution creates a mixed-motive problem where (under the 
proper theory) it does not exist—viz., where the police and 
the declarant each have one motive, but those motives 
conflict. The Court does not provide an answer to this 
glaringly obvious problem, probably because it does not 
have one. 

The only virtue of the Court’s approach (if it can be mis­
named a virtue) is that it leaves judges free to reach the 
“fairest” result under the totality of the circumstances. If 
the dastardly police trick a declarant into giving an incrimi­
nating statement against a sympathetic defendant, a court 
can focus on the police’s intent and declare the statement 
testimonial. If the defendant “deserves” to go to jail, then 
a court can focus on whatever perspective is necessary 
to declare damning hearsay nontestimonial. And when all 
else fails, a court can mix and match perspectives to reach 
its desired outcome. Unfortunately, under this malleable 
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approach “the guarantee of confrontation is no guarantee 
at all.” Giles v. California, 554 U. S. 353, 375 (2008) (plural­
ity opinion). 

B 

Looking to the declarant’s purpose (as we should), this is 
an absurdly easy case. Roughly 25 minutes after Anthony 
Covington had been shot, Detroit police responded to a 911 
call reporting that a gunshot victim had appeared at a neigh­
borhood gas station. They quickly arrived at the scene, and 
in less than 10 minutes five different Detroit police officers 
questioned Covington about the shooting. Each asked him 
a similar battery of questions: “what happened” and when, 
App. 39, 126, “who shot” the victim,” id., at 22, and “where” 
did the shooting take place, id., at 132. See also id., at 113. 
After Covington would answer, they would ask followup 
questions, such as “how tall is” the shooter, id., at 134, “[h]ow 
much does he weigh,” ibid., what is the exact address or 
physical description of the house where the shooting took 
place, and what chain of events led to the shooting. The 
battery relented when the paramedics arrived and began 
tending to Covington’s wounds. 

From Covington’s perspective, his statements had little 
value except to ensure the arrest and eventual prosecution 
of Richard Bryant. He knew the “threatening situation,” 
Davis, 547 U. S., at 832, had ended six blocks away and 25 
minutes earlier when he fled from Bryant’s back porch. See 
483 Mich. 132, 135–136, 768 N. W. 2d 65, 67 (2009); App. 105. 
Bryant had not confronted him face to face before he was 
mortally wounded, instead shooting him through a door. 
See 483 Mich., at 136–137, 768 N. W. 2d, at 67. Even if Bry­
ant had pursued him (unlikely), and after seeing that Coving­
ton had ended up at the gas station was unable to confront 
him there before the police arrived (doubly unlikely), it was 
entirely beyond imagination that Bryant would again open 
fire while Covington was surrounded by five armed police 
officers. And Covington knew the shooting was the work of 
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a drug dealer, not a spree killer who might randomly 
threaten others. Id., at 135, 137, 768 N. W. 2d, at 67. 

Covington’s knowledge that he had nothing to fear differs 
significantly from Michelle McCottry’s state of mind during 
her “frantic” statements to a 911 operator at issue in Davis, 
547 U. S., at 827. Her “call was plainly a call for help against 
a bona fide physical threat” describing “events as they were 
actually happening.” Ibid. She did not have the luxuries 
of police protection and of time and space separating her 
from immediate danger that Covington enjoyed when he 
made his statements. See id., at 831. 

Covington’s pressing medical needs do not suggest that he 
was responding to an emergency, but to the contrary rein­
force the testimonial character of his statements. He under­
stood the police were focused on investigating a past crime, 
not his medical needs. None of the officers asked Covington 
how he was doing, attempted more than superficially to as­
sess the severity of his wounds, or attempted to administer 
first aid.2 They instead primarily asked questions with lit­
tle, if any, relevance to Covington’s dire situation. Police, 
paramedics, and doctors do not need to know the address 
where a shooting took place, the name of the shooter, or the 
shooter’s height and weight to provide proper medical care. 
Underscoring that Covington understood the officers’ inves­
tigative role, he interrupted their interrogation to ask “when 
is EMS coming?” App. 57. When, in other words, would 
the focus shift to his medical needs rather than Bryant’s 
crime? 

2 Officer Stuglin’s testimony does not undermine my assessment of the 
officers’ behavior, although the Court suggests otherwise. See ante, at 
375, n. 18. Officer Stuglin first testified that he “asked something like what 
happened or are you okay, something to that line.” App. 131. When 
pressed on whether he asked “how are you doing,” he responded, “Well, 
basically . . . what’s wrong.” Ibid. Other officers were not so equivocal: 
They admitted they had no need to “ask him how he was doing. . . . It was  
very obvious how he was doing.” Id., at 110; see also id., at 19. 
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Neither Covington’s statements nor the colloquy between 
him and the officers would have been out of place at a trial; 
it would have been a routine direct examination. See Davis, 
547 U. S., at 830. Like a witness, Covington recounted in 
detail how a past criminal event began and progressed, and 
like a prosecutor, the police elicited that account through 
structured questioning. Preventing the admission of 
“weaker substitute[s] for live testimony at trial” such as this, 
id., at 828 (internal quotation marks omitted), is precisely 
what motivated the Framers to adopt the Confrontation 
Clause and what motivated our decisions in Crawford and in 
Hammon v. Indiana, decided with Davis. Ex parte exami­
nations raise the same constitutional concerns whether they 
take place in a gas-station parking lot or in a police interro­
gation room. 

C 

Worse still for the repute of today’s opinion, this is an ab­
surdly easy case even if one (erroneously) takes the interro­
gating officers’ purpose into account. The five officers inter­
rogated Covington primarily to investigate past criminal 
events. None—absolutely none—of their actions indicated 
that they perceived an imminent threat. They did not draw 
their weapons, and indeed did not immediately search the 
gas station for potential shooters.3 To the contrary, all five 
testified that they questioned Covington before conducting 
any investigation at the scene. Would this have made any 
sense if they feared the presence of a shooter? Most tell­
ingly, none of the officers started his interrogation by asking 

3 The Court cites Officer Stuglin’s testimony that “I think [Officers 
Brown and Pellerito] did a little bit of both” joining the interrogation and 
helping to secure the scene. Id., at 135–136. But the point is not 
whether they did both; it is whether they moved to secure the area first. 
No officer’s testimony suggests this. Pellerito testified that he, Stuglin, 
and Brown arrived at the scene at roughly the same time and all three 
immediately went to Covington. See id., at 17–18. The testimony of 
Brown and McCallister corroborate that account. See id., at 34–36, 
79–82. 
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what would have been the obvious first question if any hint 
of such a fear existed: Where is the shooter? 

But do not rely solely on my word about the officers’ pri­
mary purpose. Listen to Sergeant Wenturine, who candidly 
admitted that he interrogated Covington because he “ha[d] 
a man here that [he] believe[d] [was] dying [so he was] 
gonna find out who did this, period.” App. 112. In short, 
he needed to interrogate Covington to solve a crime. Wen­
turine never mentioned an interest in ending an ongoing 
emergency. 

At the very least, the officers’ intentions turned investiga­
tive during their 10-minute encounter with Covington, and 
the conversation “evolve[d] into testimonial statements.” 
Davis, 547 U. S., at 828 (internal quotation marks omitted). 
The fifth officer to arrive at the scene did not need to run 
straight to Covington and ask a battery of questions “to de­
termine the need for emergency assistance.” Ibid. He 
could have asked his fellow officers, who presumably had a 
better sense of that than Covington—and a better sense of 
what he could do to assist. No, the value of asking the same 
battery of questions a fifth time was to ensure that Coving­
ton told a consistent story and to see if any new details help­
ful to the investigation and eventual prosecution would 
emerge. Having the testimony of five officers to recount 
Covington’s consistent story undoubtedly helped obtain Bry­
ant’s conviction. (Which came, I may note, after the first 
jury could not reach a verdict. See 483 Mich., at 137, 768 
N. W. 2d, at 67.) 

D 

A final word about the Court’s active imagination. The 
Court invents a world where an ongoing emergency exists 
whenever “an armed shooter, whose motive for and location 
after the shooting [are] unknown, . . . mortally  wound[s]” one 
individual “within a few blocks and [25] minutes of the loca­
tion where the police” ultimately find that victim. Ante, 
at 374. Breathlessly, it worries that a shooter could leave the 
scene armed and ready to pull the trigger again. See ante, 
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at 364–365, 373–374, 377. Nothing suggests the five officers 
in this case shared the Court’s dystopian 4 view of Detroit, 
where drug dealers hunt their shooting victim down and fire 
into a crowd of police officers to finish him off, see ante, at 
377, or where spree killers shoot through a door and then 
roam the streets leaving a trail of bodies behind. Because 
almost 90 percent of murders involve a single victim,5 it is 
much more likely—indeed, I think it certain—that the offi­
cers viewed their encounter with Covington for what it was: 
an investigation into a past crime with no ongoing or imme­
diate consequences. 

The Court’s distorted view creates an expansive exception 
to the Confrontation Clause for violent crimes. Because 
Bryant posed a continuing threat to public safety in the 
Court’s imagination, the emergency persisted for confronta­
tion purposes at least until the police learned his “motive for 
and location after the shooting.” Ante, at 374. It may have 
persisted in this case until the police “secured the scene of 
the shooting” 21/2 hours later. Ibid. (The relevance of se­
curing the scene is unclear so long as the killer is still at 
large—especially if, as the Court speculates, he may be a 
spree killer.) This is a dangerous definition of emergency. 
Many individuals who testify against a defendant at trial 
first offer their accounts to police in the hours after a violent 
act. If the police can plausibly claim that a “potential threat 
to . . . the public” persisted through those first few hours, 
ante, at 359 (and if the claim is plausible here it is always 
plausible), a defendant will have no constitutionally pro­

4 The opposite of utopian. The word was coined by John Stuart Mill as 
a caustic description of British policy. See 190 Hansard’s Parliamentary 
Debates, Third Series 1517 (1868); 5 Oxford English Dictionary 13 (2d 
ed. 1989). 

5 See Federal Bureau of Investigation, Crime in the United States, 2009: 
Expanded Homicide Data Table 4, Murder by Victim/Offender Situations, 
2009 (Sept. 2010), online at http://www2.fbi.gov/ucr/cius2009/offenses/ 
expanded_information/data/shrtable_04.html (as visited Feb. 25, 2011, and 
available in Clerk of Court’s case file). 

http://www2.fbi.gov/ucr/cius2009/offenses
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tected right to exclude the uncross-examined testimony of 
such witnesses. His conviction could rest (as perhaps it did 
here) solely on the officers’ recollection at trial of the wit­
nesses’ accusations. 

The Framers could not have envisioned such a hollow con­
stitutional guarantee. No framing-era confrontation case 
that I know of, neither here nor in England, took such an 
enfeebled view of the right to confrontation. For example, 
King v. Brasier, 1 Leach 199, 200, 168 Eng. Rep. 202, 202–203 
(K. B. 1779), held inadmissible a mother’s account of her 
young daughter’s statements “immediately on her coming 
home” after being sexually assaulted. The daughter needed 
to testify herself. But today’s majority presumably would 
hold the daughter’s account to her mother a nontestimonial 
statement made during an ongoing emergency. She could 
not have known whether her attacker might reappear to at­
tack again or attempt to silence the lone witness against him. 
Her mother likely listened to the account to assess the threat 
to her own safety and to decide whether the rapist posed a 
threat to the community that required the immediate inter­
vention of the local authorities. Cf. ante, at 375–376. Utter 
nonsense. 

The 16th- and 17th-century English treason trials that 
helped inspire the Confrontation Clause show that today’s 
decision is a mistake. The Court’s expansive definition of 
an “ongoing emergency” and its willingness to consider the 
perspective of the interrogator and the declarant cast a more 
favorable light on those trials than history or our past deci­
sions suggest they deserve. Royal officials conducted many 
of the ex parte examinations introduced against Sir Walter 
Raleigh and Sir John Fenwick while investigating alleged 
treasonous conspiracies of unknown scope, aimed at killing 
or overthrowing the King. See Brief for National Associa­
tion of Criminal Defense Lawyers as Amicus Curiae 21–22, 
and n. 11. Social stability in 16th- and 17th-century Eng­
land depended mainly on the continuity of the ruling mon­
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arch, cf. 1 J. Stephen, A History of the Criminal Law of Eng­
land 354 (1883), so such a conspiracy posed the most pressing 
emergency imaginable. Presumably, the royal officials in­
vestigating it would have understood the gravity of the situ­
ation and would have focused their interrogations primarily 
on ending the threat, not on generating testimony for trial. 
I therefore doubt that under the Court’s test English officials 
acted improperly by denying Raleigh and Fenwick the op­
portunity to confront their accusers “face to face,” id., at 326. 

Under my approach, in contrast, those English trials re­
main unquestionably infamous. Lord Cobham did not speak 
with royal officials to end an ongoing emergency. He was 
a traitor! He spoke, as Raleigh correctly observed, to es­
tablish Raleigh’s guilt and to save his own life. See 1 D. 
Jardine, Criminal Trials 435 (1832). Cobham’s statements, 
when assessed from his perspective, had only a testimonial 
purpose. The same is true of Covington’s statements here. 

II 
A 

But today’s decision is not only a gross distortion of the 
facts. It is a gross distortion of the law—a revisionist nar­
rative in which reliability continues to guide our Confronta­
tion Clause jurisprudence, at least where emergencies and 
faux emergencies are concerned. 

According to today’s opinion, the Davis inquiry into 
whether a declarant spoke to end an ongoing emergency or 
rather to “prove past events potentially relevant to later 
criminal prosecution,” 547 U. S., at 822, is not aimed at an­
swering whether the declarant acted as a witness. Instead, 
the Davis inquiry probes the reliability of a declarant’s 
statements, “[i]mplicit[ly]” importing the excited-utterances 
hearsay exception into the Constitution. Ante, at 361–362. 
A statement during an ongoing emergency is sufficiently reli­
able, the Court says, “because the prospect of fabrication . . . 
is presumably significantly diminished,” so it “does not [need] 
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to be subject to the crucible of cross-examination.” Ante, 
at 361. 

Compare that with the holding of Crawford: “Where testi­
monial statements are at issue, the only indicium of reliabil­
ity sufficient to satisfy constitutional demands is the one the 
Constitution actually prescribes: confrontation.” 541 U. S., 
at 68–69. Today’s opinion adopts, for emergencies and faux 
emergencies at least, the discredited logic of White v. Illi­
nois, 502 U. S. 346, 355–356, and n. 8 (1992), and Idaho v. 
Wright, 497 U. S. 805, 819–820 (1990). White is, of course, 
the decision that both Crawford and Davis found most in­
compatible with the text and history of the Confrontation 
Clause. See Davis, supra, at 825; Crawford, supra, at 58, 
n. 8. (This is not to say that “reliability” logic can actu­
ally justify today’s result: Twenty-five minutes is plenty of 
time for a shooting victim to reflect and fabricate a false 
story.) 

The Court announces that in future cases it will look to 
“standard rules of hearsay, designed to identify some state­
ments as reliable,” when deciding whether a statement is 
testimonial. Ante, at 358–359. Ohio v. Roberts, 448 U. S. 
56 (1980), said something remarkably similar: An out-of­
court statement is admissible if it “falls within a firmly 
rooted hearsay exception” or otherwise “bears adequate ‘in­
dicia of reliability.’ ” Id., at 66. We tried that approach to 
the Confrontation Clause for nearly 25 years before Craw­
ford rejected it as an unworkable standard unmoored from 
the text and the historical roots of the Confrontation Clause. 
See 541 U. S., at 54, 60, 63–65, 67–68. The arguments in 
Raleigh’s infamous 17th-century treason trial contained full 
debate about the reliability of Lord Cobham’s ex parte accu­
sations, see Raleigh’s Case, 2 How. St. Tr. 1, 14, 17, 19–20, 
22–23, 29 (1603); that case remains the canonical example of 
a Confrontation Clause violation, not because Raleigh should 
have won the debate but because he should have been al­
lowed cross-examination. 
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The Court attempts to fit its resurrected interest in relia­
bility into the Crawford framework, but the result is incoher­
ent. Reliability, the Court tells us, is a good indicator of 
whether “a statement is . . . an  out-of-court substitute for 
trial testimony.” Ante, at 358. That is patently false. Re­
liability tells us nothing about whether a statement is testi­
monial. Testimonial and nontestimonial statements alike 
come in varying degrees of reliability. An eyewitness’s 
statements to the police after a fender-bender, for example, 
are both reliable and testimonial. Statements to the police 
from one driver attempting to blame the other would be sim­
ilarly testimonial but rarely reliable. 

The Court suggests otherwise because it “misunderstands 
the relationship” between qualification for one of the stand­
ard hearsay exceptions and exemption from the confron­
tation requirement. Melendez-Diaz v. Massachusetts, 557 
U. S. 305, 324 (2009). That relationship is not a causal one. 
Hearsay law exempts business records, for example, because 
businesses have a financial incentive to keep reliable records. 
See Fed. Rule Evid. 803(6). The Sixth Amendment also 
generally admits business records into evidence, but not be­
cause the records are reliable or because hearsay law says 
so. It admits them “because—having been created for the 
administration of an entity’s affairs and not for the purpose 
of establishing or proving some fact at trial—they are not” 
weaker substitutes for live testimony. Melendez-Diaz, 557 
U. S., at 324. Moreover, the scope of the exemption from 
confrontation and that of the hearsay exceptions also are not 
always coextensive. The reliability logic of the business-
record exception would extend to records maintained by neu­
tral parties providing litigation-support services, such as evi­
dence testing. The Confrontation Clause is not so forgiving. 
Business records prepared specifically for use at a criminal 
trial are testimonial and require confrontation. See ibid. 

Is it possible that the Court does not recognize the contra­
diction between its focus on reliable statements and Craw­
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ford’s focus on testimonial ones? Does it not realize that the 
two cannot coexist? Or does it intend, by following today’s 
illogical roadmap, to resurrect Roberts by a thousand unprin­
cipled distinctions without ever explicitly overruling Craw­
ford? After all, honestly overruling Crawford would de­
stroy the illusion of judicial minimalism and restraint. And 
it would force the Court to explain how the Justices’ prefer­
ence comports with the meaning of the Confrontation Clause 
that the People adopted—or to confess that only the Jus­
tices’ preference really matters. 

B 

The Court recedes from Crawford in a second significant 
way. It requires judges to conduct “open-ended balancing 
tests” and “amorphous, if not entirely subjective,” inquiries 
into the totality of the circumstances bearing upon reliability. 
541 U. S., at 63, 68. Where the prosecution cries “emer­
gency,” the admissibility of a statement now turns on 
“a highly context-dependent inquiry,” ante, at 363, into the 
type of weapon the defendant wielded, see ante, at 364; the 
type of crime the defendant committed, see ante, at 359, 364; 
the medical condition of the declarant, see ante, at 364–365; 
if the declarant is injured, whether paramedics have arrived 
on the scene, see ante, at 366; whether the encounter takes 
place in an “exposed, public area,” ibid.; whether the encoun­
ter appears disorganized, see ibid.; whether the declarant is 
capable of forming a purpose, see ante, at 368–369; whether 
the police have secured the scene of the crime, see ante, at 
374; the formality of the statement, see ante, at 366; and 
finally, whether the statement strikes us as reliable, see ante, 
at 358–359, 361–362. This is no better than the nine-factor 
balancing test we rejected in Crawford, 541 U. S., at 63. I 
do not look forward to resolving conflicts in the future over 
whether knives and poison are more like guns or fists for 
Confrontation Clause purposes, or whether rape and armed 
robbery are more like murder or domestic violence. 
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It can be said, of course, that under Crawford analysis of 
whether a statement is testimonial requires consideration of 
all the circumstances, and so is also something of a multifac­
tor balancing test. But the “reliability” test does not re­
place that analysis; it supplements it. As I understand the 
Court’s opinion, even when it is determined that no emer­
gency exists (or perhaps before that determination is made) 
the statement would be found admissible as far as the Con­
frontation Clause is concerned if it is not testimonial. 

In any case, we did not disavow multifactor balancing for 
reliability in Crawford out of a preference for rules over 
standards. We did so because it “d[id] violence to” the 
Framers’ design. Id., at 68. It was judges’ open-ended de­
termination of what was reliable that violated the trial rights 
of Englishmen in the political trials of the 16th and 17th cen­
turies. See, e. g., Throckmorton’s Case, 1 How. St. Tr. 869, 
875–876 (1554); Raleigh’s Case, 2 How. St. Tr., at 15–16, 24. 
The Framers placed the Confrontation Clause in the Bill of 
Rights to ensure that those abuses (and the abuses by the 
Admiralty courts in colonial America) would not be repeated 
in this country. Not even the least dangerous branch can be 
trusted to assess the reliability of uncross-examined testi­
mony in politically charged trials or trials implicating threats 
to national security. See Crawford, supra, at 67–68; cf. 
Hamdi v. Rumsfeld, 542 U. S. 507, 576–578 (2004) (Sca­

lia, J., dissenting). 
* * * 

Judicial decisions, like the Constitution itself, are nothing 
more than “parchment barriers,” 5 Writings of James Madi­
son 269, 272 (G. Hunt ed. 1901). Both depend on a judicial 
culture that understands its constitutionally assigned role, 
has the courage to persist in that role when it means an­
nouncing unpopular decisions, and has the modesty to persist 
when it produces results that go against the judges’ policy 
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preferences. Today’s opinion falls far short of living up to 
that obligation—short on the facts, and short on the law. 

For all I know, Bryant has received his just deserts. But 
he surely has not received them pursuant to the procedures 
that our Constitution requires. And what has been taken 
away from him has been taken away from us all. 

Justice Ginsburg, dissenting. 

I agree with Justice Scalia that Covington’s statements 
were testimonial and that “[t]he declarant’s intent is what 
counts.” Ante, at 381 (dissenting opinion). Even if the in­
terrogators’ intent were what counts, I further agree, Cov­
ington’s statements would still be testimonial. Ante, at 
386. It is most likely that “the officers viewed their encoun­
ter with Covington [as] an investigation into a past crime 
with no ongoing or immediate consequences.” Ante, at 388. 
Today’s decision, Justice Scalia rightly notes, “creates an 
expansive exception to the Confrontation Clause for violent 
crimes.” Ibid. In so doing, the decision confounds our re­
cent Confrontation Clause jurisprudence, ante, at 390–391, 
which made it plain that “[r]eliability tells us nothing about 
whether a statement is testimonial,” ante, at 392 (emphasis 
deleted). 

I would add, however, this observation. In Crawford v. 
Washington, 541 U. S. 36, 56, n. 6 (2004), this Court noted 
that, in the law we inherited from England, there was a 
well-established exception to the confrontation requirement: 
The cloak protecting the accused against admission of out-
of-court testimonial statements was removed for dying dec­
larations. This historic exception, we recalled in Giles v. 
California, 554 U. S. 353, 358 (2008); see id., at 361–362, 368, 
applied to statements made by a person about to die and 
aware that death was imminent. Were the issue properly 
tendered here, I would take up the question whether the 
exception for dying declarations survives our recent Con­
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frontation Clause decisions. The Michigan Supreme Court, 
however, held, as a matter of state law, that the prosecutor 
had abandoned the issue. See 483 Mich. 132, 156–157, 768 
N. W. 2d 65, 78 (2009). The matter, therefore, is not one the 
Court can address in this case. 
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FEDERAL COMMUNICATIONS COMMISSION et al. v. 
AT&T INC. et al. 

certiorari to the united states court of appeals for 
the third circuit 

No. 09–1279. Argued January 19, 2011—Decided March 1, 2011 

The Freedom of Information Act requires federal agencies to make rec­
ords and documents publicly available upon request, subject to several 
statutory exemptions. One of those exemptions, Exemption 7(C), cov­
ers law enforcement records the disclosure of which “could reasonably 
be expected to constitute an unwarranted invasion of personal privacy.” 
5 U. S. C. § 552(b)(7)(C). CompTel, a trade association, submitted a 
FOIA request for documents AT&T had provided to the Federal Com­
munications Commission Enforcement Bureau during an investigation 
of that company. The Bureau found that Exemption 7(C) applied to 
individuals identified in AT&T’s submissions but not to the company 
itself, concluding that corporations do not have “personal privacy” inter­
ests as required by the exemption. The FCC agreed with the Bureau, 
but the Court of Appeals for the Third Circuit did not. It held that 
Exemption 7(C) extends to the “personal privacy” of corporations, 
reasoning that “personal” is the adjective form of the term “person,” 
which Congress has defined, as applicable here, to include corpora­
tions, § 551(2). 

Held: Corporations do not have “personal privacy” for the purposes of 
Exemption 7(C). Pp. 402–410. 

(a) AT&T argues that the word “personal” in Exemption 7(C) incorpo­
rates the statutory definition of “person,” which includes corporations, 
§ 551(2). But adjectives do not always reflect the meaning of corre­
sponding nouns. “Person” is a defined term in the statute; “personal” 
is not. When a statute does not define a term, the Court typically 
“give[s] the phrase its ordinary meaning.” Johnson v. United States, 
559 U. S. 133, 138. “Personal” ordinarily refers to individuals. People 
do not generally use terms such as personal characteristics or personal 
correspondence to describe the characteristics or correspondence of cor­
porations. In fact, “personal” is often used to mean precisely the oppo­
site of business related: We speak of personal expenses and business 
expenses, personal life and work life, personal opinion and a company’s 
view. Dictionary definitions also suggest that “personal” does not ordi­
narily relate to artificial “persons” like corporations. 
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AT&T contends that its reading of “personal” is supported by the 
common legal usage of the word “person.” Yet while “person,” in a 
legal setting, often refers to artificial entities, AT&T’s effort to ascribe 
a corresponding legal meaning to “personal” again elides the difference 
between “person” and “personal.” AT&T provides scant support for 
the proposition that “personal” denotes corporations, even in a legal 
context. 

Regardless of whether “personal” can carry a legal meaning apart 
from its ordinary one, statutory language should be construed “in light 
of the terms surrounding it.” Leocal v. Ashcroft, 543 U. S. 1, 9. Ex­
emption 7(C) refers not just to the word “personal,” but to the term 
“personal privacy.” “Personal” in that phrase conveys more than 
just “of a person”; it suggests a type of privacy evocative of human 
concerns—not the sort usually associated with an entity like AT&T. 
AT&T does not cite any other instance in which a court has expressly 
referred to a corporation’s “personal privacy.” Nor does it identify any 
other statute that does so. While AT&T argues that this Court has 
recognized “privacy” interests of corporations in the Fourth Amend­
ment and double jeopardy contexts, this case does not call for the Court 
to pass on the scope of a corporation’s “privacy” interests as a matter 
of constitutional or common law. AT&T contends that the FCC has not 
demonstrated that the phrase “personal privacy” necessarily excludes 
corporations’ privacy. But construing statutory language is not merely 
an exercise in ascertaining “the outer limits of [a word’s] definitional 
possibilities,” Dolan v. Postal Service, 546 U. S. 481, 486, and AT&T has 
provided no sound reason in the statutory text or context to disregard 
the ordinary meaning of the phrase. Pp. 402–407. 

(b) The meaning of “personal privacy” in Exemption 7(C) is further 
clarified by two pre-existing FOIA exemptions. Exemption 6, which 
Congress enacted eight years before Exemption 7(C), covers “personnel 
and medical files and similar files the disclosure of which would consti­
tute a clearly unwarranted invasion of personal privacy.” § 552(b)(6). 
This Court has regularly referred to Exemption 6 as involving an “indi­
vidual’s right of privacy,” Department of State v. Ray, 502 U. S. 164, 
175, and Congress used in Exemption 7(C) the same phrase—“personal 
privacy”—used in Exemption 6. In contrast, FOIA Exemption 4, which 
protects “trade secrets and commercial or financial information obtained 
from a person and privileged or confidential,” § 552(b)(4), clearly applies 
to corporations. Congress did not use any language similar to that in 
Exemption 4 in Exemption 7(C). Pp. 407–410. 

582 F. 3d 490, reversed. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



399 Cite as: 562 U. S. 397 (2011) 

Opinion of the Court 

Roberts, C. J., delivered the opinion of the Court, in which all other 
Members joined, except Kagan, J., who took no part in the consideration 
or decision of the case. 

Anthony A. Yang argued the cause for petitioners. With 
him on the briefs were Acting Solicitor General Katyal, As­
sistant Attorney General West, Deputy Solicitor General 
Kneedler, Leonard Schaitman, Henry C. Whitaker, Austin 
C. Schlick, Daniel M. Armstrong, and Michael A. Krasnow. 
Mary C. Albert, Adina H. Rosenbaum, and Michael H. Page 
filed briefs for respondent CompTel in support of petitioners. 

Geoffrey M. Klineberg argued the cause for respond­
ent AT&T Inc. With him on the brief was Brendan J. 
Crimmins.* 

Chief Justice Roberts delivered the opinion of the 
Court. 

The Freedom of Information Act requires federal agencies 
to make records and documents publicly available upon re­

*Briefs of amici curiae urging reversal were filed for the Collaboration 
on Government Secrecy by Daniel J. Metcalfe; for the Constitutional Ac­
countability Center by Douglas T. Kendall, Elizabeth B. Wydra, and 
David H. Gans; for Free Press by Aparna Sridhar and Coriell S. Wright; 
for the Project on Government Oversight et al. by Neal Goldfarb, Sandra 
Chance, and Cornish Hitchcock; and for the Reporters Committee for 
Freedom of the Press et al. by Lucy A. Dalglish, Kevin M. Goldberg, 
Jonathan Bloom, David Ardia, David M. Giles, Peter Scheer, Mickey H. 
Osterreicher, René P. Milam, George Freeman, Bruce W. Sanford, Bruce 
D. Brown, Laurie A. Babinski, David S. Bralow, and Eric N. Lieberman. 

Briefs of amici curiae urging affirmance were filed for the Business 
Roundtable by Alan Charles Raul and Gordon D. Todd; for the Chamber 
of Commerce of the United States of America by Patricia A. Millett and 
Robin S. Conrad; and for the National Association of Manufacturers by 
Ethan P. Schulman, Clifton S. Elgarten, Jennifer N. Waters, and Quen­
tin Riegel. 

Briefs of amici curiae were filed for Citizens for Responsibility and 
Ethics in Washington et al. by Anne L. Weismann and David L. Sobel; and 
for the Electronic Privacy Information Center et al. by Marc Rotenberg. 
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quest, unless they fall within one of several statutory exemp­
tions. One of those exemptions covers law enforcement rec­
ords, the disclosure of which “could reasonably be expected 
to constitute an unwarranted invasion of personal privacy.” 
5 U. S. C. § 552(b)(7)(C). The question presented is whether 
corporations have “personal privacy” for the purposes of 
this exemption. 

I 

The Freedom of Information Act request at issue in this 
case relates to an investigation of respondent AT&T Inc., 
conducted by the Federal Communications Commission. 
AT&T participated in an FCC-administered program—the 
E-Rate (or Education-Rate) program—that was created to 
enhance access for schools and libraries to advanced tele­
communications and information services. In August 2004, 
AT&T voluntarily reported to the FCC that it might have 
overcharged the Government for services it provided as part 
of the program. 

The FCC’s Enforcement Bureau launched an investigation. 
As part of that investigation, AT&T provided the Bureau 
various documents, including responses to interrogatories, 
invoices, e-mails with pricing and billing information, names 
and job descriptions of employees involved, and AT&T’s as­
sessment of whether those employees had violated the com­
pany’s code of conduct. 582 F. 3d 490, 492–493 (CA3 2009). 
The FCC and AT&T resolved the matter in December 2004 
through a consent decree in which AT&T—without conced­
ing liability—agreed to pay the Government $500,000 and to 
institute a plan to ensure compliance with the program. See 
19 FCC Rcd. 24014, 24016–24019. 

Several months later, CompTel—“a trade association rep­
resenting some of AT&T’s competitors”—submitted a FOIA 
request seeking “ ‘[a]ll pleadings and correspondence’ ” in the 
Bureau’s file on the AT&T investigation. 582 F. 3d, at 493. 
AT&T opposed CompTel’s request, and the Bureau issued a 
letter-ruling in response. 
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The Bureau concluded that some of the information AT&T 
had provided (including cost and pricing data, billing-related 
information, and identifying information about staff, contrac­
tors, and customer representatives) should be protected from 
disclosure under FOIA Exemption 4, which relates to “trade 
secrets and commercial or financial information,” 5 U. S. C. 
§ 552(b)(4). App. to Pet. for Cert. 40a–41a. The Bureau 
also decided to withhold other information under FOIA Ex­
emption 7(C). Exemption 7(C) exempts “records or infor­
mation compiled for law enforcement purposes” that “could 
reasonably be expected to constitute an unwarranted inva­
sion of personal privacy.” § 552(b)(7)(C). The Bureau con­
cluded that “individuals identified in [AT&T’s] submissions” 
have “privacy rights” that warrant protection under Exemp­
tion 7(C). Id., at 43a. The Bureau did not, however, apply 
that exemption to the corporation itself, reasoning that 
“businesses do not possess ‘personal privacy’ interests as re­
quired” by the exemption. Id., at 42a–43a. 

On review the FCC agreed with the Bureau. The Com­
mission found AT&T’s position that it is “a ‘private corporate 
citizen’ with personal privacy rights that should be protected 
from disclosure that would ‘embarrass’ it . . . within the 
meaning of Exemption 7(C) . . . at odds with established 
[FCC] and judicial precedent.” 23 FCC Rcd. 13704, 13707 
(2008). It therefore concluded that “Exemption 7(C) has no 
applicability to corporations such as [AT&T].” Id., at 13710. 

AT&T sought review in the Court of Appeals for the Third 
Circuit, and that court rejected the FCC’s reasoning. Not­
ing that Congress had defined the word “person” to include 
corporations as well as individuals, 5 U. S. C. § 551(2), the 
court held that Exemption 7(C) extends to the “personal pri­
vacy” of corporations, since “the root from which the statu­
tory word [personal] . . . is derived” is the defined term “per­
son.” 582 F. 3d, at 497. As the court explained, “[i]t would 
be very odd indeed for an adjectival form of a defined term 
not to refer back to that defined term.” Ibid. The court 
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accordingly ruled “that FOIA’s text unambiguously indicates 
that a corporation may have a ‘personal privacy’ interest 
within the meaning of Exemption 7(C).” Id., at 498. 

The FCC petitioned this Court for review of the Third 
Circuit’s decision, and CompTel filed as a respondent sup­
porting petitioners. We granted certiorari, 561 U. S. 1057 
(2010), and now reverse. 

II 

Like the Court of Appeals below, AT&T relies on the argu­
ment that the word “personal” in Exemption 7(C) incorpo­
rates the statutory definition of the word “person.” See 
Brief for Respondent AT&T 8–9, 14–15 (AT&T Brief); 582 
F. 3d, at 497. The Administrative Procedure Act defines 
“person” to include “an individual, partnership, corporation, 
association, or public or private organization other than an 
agency.” 5 U. S. C. § 551(2). Because that definition applies 
here, the argument goes, “personal” must mean relating to 
those “person[s]”: namely, corporations and other entities as 
well as individuals. This reading, we are told, is dictated by 
a “basic principle of grammar and usage.” AT&T Brief 8; 
see id., at 14–15; see also 582 F. 3d, at 497 (citing Delaware 
River Stevedores v. DiFidelto, 440 F. 3d 615, 623 (CA3 2006) 
(Fisher, J., concurring), for “[t]he grammatical imperativ[e]” 
that “a statute which defines a noun has thereby defined the 
adjectival form of that noun”). According to AT&T, “[b]y 
expressly defining the noun ‘person’ to include corporations, 
Congress necessarily defined the adjective form of that 
noun—‘personal’—also to include corporations.” AT&T 
Brief 14 (emphasis added). 

We disagree. Adjectives typically reflect the meaning of 
corresponding nouns, but not always. Sometimes they ac­
quire distinct meanings of their own. The noun “crab” re­
fers variously to a crustacean and a type of apple, while the 
related adjective “crabbed” can refer to handwriting that is 
“difficult to read,” Webster’s Third New International Dic­
tionary 527 (2002); “corny” can mean “using familiar and ste­
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reotyped formulas believed to appeal to the unsophisti­
cated,” id., at 509, which has little to do with “corn,” id., at 
507 (“the seeds of any of the cereal grasses used for food”); 
and while “crank” is “a part of an axis bent at right angles,” 
“cranky” can mean “given to fretful fussiness,” id., at 530. 

Even in cases such as these there may well be a link be­
tween the noun and the adjective. “Cranky” describes a 
person with a “wayward” or “capricious” temper, see 3 Ox­
ford English Dictionary 1117 (2d ed. 1989) (OED), which 
might bear some relation to the distorted or crooked angular 
shape from which a “crank” takes its name. That is not the 
point. What is significant is that, in ordinary usage, a noun 
and its adjective form may have meanings as disparate as 
any two unrelated words. The FCC’s argument that “per­
sonal” does not, in fact, derive from the English word “per­
son,” but instead developed along its own etymological path, 
Reply Brief for Petitioners 6, simply highlights the short­
comings of AT&T’s proposed rule. 

“Person” is a defined term in the statute; “personal” is 
not. When a statute does not define a term, we typically 
“give the phrase its ordinary meaning.” Johnson v. United 
States, 559 U. S. 133, 138 (2010). “Personal” ordinarily re­
fers to individuals. We do not usually speak of personal 
characteristics, personal effects, personal correspondence, 
personal influence, or personal tragedy as referring to cor­
porations or other artificial entities. This is not to say 
that corporations do not have correspondence, influence, or 
tragedies of their own, only that we do not use the word 
“personal” to describe them. 

Certainly, if the chief executive officer of a corporation ap­
proached the chief financial officer and said, “I have some­
thing personal to tell you,” we would not assume the CEO 
was about to discuss company business. Responding to a 
request for information, an individual might say, “that’s per­
sonal.” A company spokesman, when asked for information 
about the company, would not. In fact, we often use the 
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word “personal” to mean precisely the opposite of business 
related: We speak of personal expenses and business ex­
penses, personal life and work life, personal opinion and a 
company’s view. 

Dictionaries also suggest that “personal” does not ordi­
narily relate to artificial “persons” such as corporations. 
See, e. g., 7 OED 726 (1933) (“[1] [o]f, pertaining to . . . the  
individual person or self,” “individual; private; one’s own”; 
“[3] [o]f or pertaining to one’s person, body, or figure”; “[5] 
[o]f, pertaining to, or characteristic of a person or self-
conscious being, as opposed to a thing or abstraction”); 11 
OED 599–600 (2d ed. 1989) (same); Webster’s Third New In­
ternational Dictionary 1686 (1976) (“[3] relating to the per­
son or body”; “[4] relating to an individual, his character, 
conduct, motives, or private affairs”; “[5] relating to or char­
acteristic of human beings as distinct from things”); ibid. 
(2002) (same). 

AT&T dismisses these definitions, correctly noting that 
“personal”—at its most basic level—simply means “[o]f or 
pertaining to a particular person.” Webster’s New Interna­
tional Dictionary 1828 (2d ed. 1954). The company acknowl­
edges that “in non-legal usage, where a ‘person’ is a human 
being, it is entirely unsurprising that the word ‘personal’ is 
used to refer to human beings.” AT&T Brief 8. But in 
a watered-down version of the “grammatical imperative” ar­
gument, AT&T contends that “person”—in common legal 
usage—is understood to include a corporation. “Personal” 
in the same context therefore can and should have the same 
scope, especially here in light of the statutory definition. 
See id., at 8–9, 16. 

The construction of statutory language often turns on con­
text, see, e. g., Johnson, supra, at 139, which certainly may 
include the definitions of related words. But here the con­
text to which AT&T points does not dissuade us from the 
ordinary meaning of “personal.” We have no doubt that 
“person,” in a legal setting, often refers to artificial entities. 
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The Dictionary Act makes that clear. 1 U. S. C. § 1 (defining 
“person” to include “corporations, companies, associations, 
firms, partnerships, societies, and joint stock companies, as 
well as individuals”). But AT&T’s effort to ascribe a corre­
sponding legal meaning to “personal” again elides the differ­
ence between “person” and “personal.” 

When it comes to the word “personal,” there is little sup­
port for the notion that it denotes corporations, even in the 
legal context. AT&T notes that corporations are “protected 
by the doctrine of ‘personal’ jurisdiction,” AT&T Brief 19, 
but that phrase refers to jurisdiction in personam, as op­
posed to in rem, not the jurisdiction “of a person.” The only 
other example AT&T cites is an 1896 case that referred to 
the “ ‘personal privilege’ ” of a corporation. Ibid. (quoting 
Mercantile Bank v. Tennessee ex rel. Memphis, 161 U. S. 161, 
171 (1896); emphasis deleted). These examples fall far short 
of establishing that “personal” here has a legal meaning 
apart from its ordinary one, even if “person” does. Cf. 
Merck & Co. v. Reynolds, 559 U. S. 633, 644–646 (2010) 
(noting that “ ‘discovery’ is often used as a term of art in 
connection with the ‘discovery rule’ ” and describing the judi­
cial and legislative codification of that meaning over time); 
Molzof v. United States, 502 U. S. 301, 306 (1992) (“ ‘Punitive 
damages’ is a legal term of art that has a widely accepted 
common-law meaning; . . . this Court’s decisions make clear 
that the concept . . . has a long pedigree in the law”). 

Regardless of whether “personal” can carry a special 
meaning in legal usage, “when interpreting a statute . . . we 
construe language . . . in  light of the terms surrounding it.” 
Leocal v. Ashcroft, 543 U. S. 1, 9 (2004). Exemption 7(C) 
refers not just to the word “personal,” but to the term “per­
sonal privacy.” § 552(b)(7)(C); cf. Textron Lycoming Recip­
rocating Engine Div., AVCO Corp. v. Automobile Workers, 
523 U. S. 653, 657 (1998) (“It is not the meaning of ‘for’ we 
are seeking here, but the meaning of ‘[s]uits for violation 
of contracts’ ”). AT&T’s effort to attribute a special legal 
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meaning to the word “personal” in this particular context is 
wholly unpersuasive. 

AT&T’s argument treats the term “personal privacy” as 
simply the sum of its two words: the privacy of a person. 
Under that view, the defined meaning of the noun “person,” 
or the asserted specialized legal meaning, takes on greater 
significance. But two words together may assume a more 
particular meaning than those words in isolation. We un­
derstand a golden cup to be a cup made of or resembling 
gold. A golden boy, on the other hand, is one who is charm­
ing, lucky, and talented. A golden opportunity is one not 
to be missed. “Personal” in the phrase “personal privacy” 
conveys more than just “of a person.” It suggests a type of 
privacy evocative of human concerns—not the sort usually 
associated with an entity like, say, AT&T. 

Despite its contention that “[c]ommon legal usage” of the 
word “person” supports its reading of the term “personal 
privacy,” AT&T Brief 9, 13, 18, AT&T does not cite a single 
instance in which this Court or any other (aside from the 
Court of Appeals below) has expressly referred to a corpora­
tion’s “personal privacy.” Nor does it identify any other 
statute that does so. See Tr. of Oral Arg. 26. On the con­
trary, treatises in print around the time that Congress 
drafted the exemptions at hand reflect the understanding 
that the specific concept of “personal privacy,” at least as a 
matter of common law, did not apply to corporations. See 
Restatement (Second) of Torts § 652I, Comment c (1976) 
(“A corporation, partnership or unincorporated association 
has no personal right of privacy”); W. Prosser, Law of Torts 
§ 97, pp. 641–642 (2d ed. 1955) (“A corporation or a part­
nership as such can have no personal privacy, although it 
seems clear that it may have an exclusive right to its name 
and its business prestige” (footnotes omitted)); cf. id., § 112, 
at 843–844 (3d ed. 1964) (“It seems to be generally agreed 
that the right of privacy is one pertaining only to individuals, 
and that a corporation or a partnership cannot claim it as 
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such” (footnotes omitted)); id., § 117, at 815 (4th ed. 1971) 
(same). 

AT&T contends that this Court has recognized “privacy” 
interests of corporations in the Fourth Amendment and dou­
ble jeopardy contexts, and that the term should be similarly 
construed here. See AT&T Brief 20–25. But this case does 
not call upon us to pass on the scope of a corporation’s “pri­
vacy” interests as a matter of constitutional or common law. 
The discrete question before us is instead whether Congress 
used the term “personal privacy” to refer to the privacy of 
artificial persons in FOIA Exemption 7(C); the cases AT&T 
cites are too far afield to be of help here. 

AT&T concludes that the FCC has simply failed to demon­
strate that the phrase “personal privacy” “necessarily ex­
cludes the privacy of corporations.” Id., at 31–32 (emphasis 
added). But construing statutory language is not merely an 
exercise in ascertaining “the outer limits of [a word’s] defini­
tional possibilities,” Dolan v. Postal Service, 546 U. S. 481, 
486 (2006). AT&T has given us no sound reason in the stat­
utory text or context to disregard the ordinary meaning of 
the phrase “personal privacy.” 

III 

The meaning of “personal privacy” in Exemption 7(C) 
is further clarified by the rest of the statute. Congress 
enacted Exemption 7(C) against the backdrop of pre-existing 
FOIA exemptions, and the purpose and scope of Exemption 
7(C) becomes even more apparent when viewed in this con­
text. See Nken v. Holder, 556 U. S. 418, 426 (2009) (“statu­
tory interpretation turns on ‘the language itself, the specific 
context in which that language is used, and the broader con­
text of the statute as a whole’ ” (quoting Robinson v. Shell 
Oil Co., 519 U. S. 337, 341 (1997))). Two of those other ex­
emptions are particularly relevant here. 

The phrase “personal privacy” first appeared in the FOIA 
exemptions in Exemption 6, enacted in 1966, eight years be­
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fore Congress enacted Exemption 7(C). See 80 Stat. 250, 
codified as amended at 5 U. S. C. § 552(b)(6). Exemption 6 
covers “personnel and medical files and similar files the dis­
closure of which would constitute a clearly unwarranted in­
vasion of personal privacy.” § 552(b)(6). Not only did Con­
gress choose the same term in drafting Exemption 7(C), it 
also used the term in a nearly identical manner. 

Although the question whether Exemption 6 is limited to 
individuals has not come to us directly, we have regularly 
referred to that exemption as involving an “individual’s right 
of privacy.” Department of State v. Ray, 502 U. S. 164, 175 
(1991) (quoting Department of Air Force v. Rose, 425 U. S. 
352, 372 (1976); internal quotation marks omitted); see also 
Department of State v. Washington Post Co., 456 U. S. 595, 
599 (1982). 

AT&T does not dispute that “identical words and phrases 
within the same statute should normally be given the same 
meaning,” Powerex Corp. v. Reliant Energy Services, Inc., 
551 U. S. 224, 232 (2007), but contends that “if Exemption 6 
does not protect corporations, it is because [it] applies only 
to ‘personnel and medical files and similar files,’ ” not because 
of the term “personal privacy.” AT&T Brief 36 (quoting 
§ 552(b)(6)). Yet the significance of the pertinent phrase— 
“the disclosure of which would constitute a clearly unwar­
ranted invasion of personal privacy,” § 552(b)(6)—cannot be 
so readily dismissed. Without it, Exemption 6 would cate­
gorically exempt “personnel and medical files” as well as any 
“similar” file. Even if the scope of Exemption 6 is also lim­
ited by the types of files it protects, the “personal privacy” 
phrase importantly defines the particular subset of that 
information Congress sought to exempt. See Washington 
Post Co., supra, at 599. And because Congress used the 
same phrase in Exemption 7(C), the reach of that phrase in 
Exemption 6 is pertinent in construing Exemption 7(C). 

In drafting Exemption 7(C), Congress did not, on the other 
hand, use language similar to that in Exemption 4. Exemp­
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tion 4 pertains to “trade secrets and commercial or financial 
information obtained from a person and privileged or con­
fidential.” 5 U. S. C. § 552(b)(4). This clearly applies to cor­
porations—it uses the defined term “person” to describe the 
source of the information—and we far more readily think of 
corporations as having “privileged or confidential” docu­
ments than personally private ones. So at the time Con­
gress enacted Exemption 7(C), it had in place an exemption 
that plainly covered a corporation’s commercial and financial 
information, and another that we have described as relating 
to “individuals.” The language of Exemption 7(C) tracks 
the latter. 

The Government has long interpreted the phrase “per­
sonal privacy” in Exemption 7(C) accordingly. Shortly after 
Congress passed the 1974 amendments that enacted Exemp­
tion 7(C), the Attorney General issued a memorandum to ex­
ecutive departments and agencies explaining that “personal 
privacy” in that exemption “pertains to the privacy interests 
of individuals.” U. S. Dept. of Justice, Attorney General’s 
Memorandum on the 1974 Amendments to the Freedom of 
Information Act 9, reprinted in House Committee on Govern­
ment Operations and Senate Committee on the Judiciary, 
Freedom of Information Act and Amendments of 1974 (Pub. 
L. 93–502), 94th Cong., 1st Sess., 507, 519 (Joint Comm. Print 
1975). The exemption, the Attorney General noted, “does 
not seem applicable to corporations or other entities.” Ibid. 
We have previously viewed this Memorandum as a reliable 
guide in interpreting FOIA, see National Archives and 
Records Admin. v. Favish, 541 U. S. 157, 169 (2004); FBI v. 
Abramson, 456 U. S. 615, 622, n. 5 (1982), and we agree with 
its conclusion here. 

* * * 

We reject the argument that because “person” is defined 
for purposes of FOIA to include a corporation, the phrase 
“personal privacy” in Exemption 7(C) reaches corporations 
as well. The protection in FOIA against disclosure of law 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



410 FCC v. AT&T INC. 

Opinion of the Court 

enforcement information on the ground that it would consti­
tute an unwarranted invasion of personal privacy does not 
extend to corporations. We trust that AT&T will not take 
it personally. 

The judgment of the Court of Appeals is reversed. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci­
sion of this case. 
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STAUB v. PROCTOR HOSPITAL 

certiorari to the united states court of appeals for 
the seventh circuit 

No. 09–400. Argued November 2, 2010—Decided March 1, 2011 

While employed as an angiography technician by respondent Proctor Hos­
pital, petitioner Staub was a member of the United States Army Re­
serve. Both his immediate supervisor (Mulally) and Mulally’s supervi­
sor (Korenchuk) were hostile to his military obligations. Mulally gave 
Staub a disciplinary warning which included a directive requiring Staub 
to report to her or Korenchuk when his cases were completed. After 
receiving a report from Korenchuk that Staub had violated the Correc­
tive Action, Proctor’s vice president of human resources (Buck) re­
viewed Staub’s personnel file and decided to fire him. Staub filed a 
grievance, claiming that Mulally had fabricated the allegation underly­
ing the warning out of hostility toward his military obligations, but 
Buck adhered to her decision. Staub sued Proctor under the Uni­
formed Services Employment and Reemployment Rights Act of 1994 
(USERRA), which forbids an employer to deny “employment, reemploy­
ment, retention in employment, promotion, or any benefit of employ­
ment” based on a person’s “membership” in or “obligation to perform 
service in a uniformed service,” 38 U. S. C. § 4311(a), and provides that 
liability is established “if the person’s membership . . . is a motivating 
factor in the employer’s action,” § 4311(c). He contended not that Buck 
was motivated by hostility to his military obligations, but that Mulally 
and Korenchuk were, and that their actions influenced Buck’s decision. 
A jury found Proctor liable and awarded Staub damages, but the Sev­
enth Circuit reversed, holding that Proctor was entitled to judgment as 
a matter of law because the decisionmaker had relied on more than Mu­
lally’s and Korenchuk’s advice in making her decision. 

Held: 
1. If a supervisor performs an act motivated by antimilitary animus 

that is intended by the supervisor to cause an adverse employment ac­
tion, and if that act is a proximate cause of the ultimate employment 
action, then the employer is liable under USERRA. In construing the 
phrase “motivating factor in the employer’s action,” this Court starts 
from the premise that when Congress creates a federal tort it adopts 
the background of general tort law. See, e. g., Burlington N. & S. 
F. R. Co. v. United States, 556 U. S. 599, 613–614. Intentional torts such 
as the one here “generally require that the actor intend ‘the consequences 
of an act,’ not simply ‘the act itself.’ ” Kawaauhau v. Geiger, 523 U. S. 
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57, 61–62. However, Proctor errs in contending that an employer is not 
liable unless the de facto decisionmaker is motivated by discriminatory 
animus. So long as the earlier agent intended, for discriminatory rea­
sons, that the adverse action occur, he has the scienter required for 
USERRA liability. Moreover, it is axiomatic under tort law that the 
decisionmaker’s exercise of judgment does not prevent the earlier 
agent’s action from being the proximate cause of the harm. See Hemi 
Group, LLC v. City of New York, 559 U. S. 1, 9. Nor can the ultimate 
decisionmaker’s judgment be deemed a superseding cause of the harm. 
See Exxon Co., U. S. A. v. Sofec, Inc., 517 U. S. 830, 837. Proctor’s ap­
proach would have an improbable consequence: If an employer isolates a 
personnel official from its supervisors, vests the decision to take adverse 
employment actions in that official, and asks that official to review the 
employee’s personnel file before taking the adverse action, then the em­
ployer will be effectively shielded from discriminatory acts and recom­
mendations of supervisors that were designed and intended to produce 
the adverse action. Proctor also errs in arguing that a decisionmaker’s 
independent investigation, and rejection, of an employee’s discrimina­
tory animus allegations should negate the effect of the prior discrimina­
tion. Pp. 416–422. 

2. Applying this analysis here, the Seventh Circuit erred in holding 
that Proctor was entitled to judgment as a matter of law. Both Mulally 
and Korenchuk acted within the scope of their employment when they 
took the actions that allegedly caused Buck to fire Staub. There was 
also evidence that their actions were motivated by hostility toward 
Staub’s military obligations, and that those actions were causal factors 
underlying Buck’s decision. Finally, there was evidence that both Mu­
lally and Korenchuk had the specific intent to cause Staub’s termination. 
The Seventh Circuit is to consider in the first instance whether the vari­
ance between the jury instruction given at trial and the rule adopted 
here was harmless error or should mandate a new trial. Pp. 422–423. 

560 F. 3d 647, reversed and remanded. 

Scalia, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Ginsburg, Breyer, and Sotomayor, JJ., joined. Alito, 
J., filed an opinion concurring in the judgment, in which Thomas, J., joined, 
post, p. 424. Kagan, J., took no part in the consideration or decision of 
the case. 

Eric Schnapper argued the cause for petitioner. With 
him on the briefs were Julie L. Galassi and Patricia Ann 
Millett. 

Eric D. Miller argued the cause for the United States as 
amicus curiae urging reversal. With him on the brief were 
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Acting Solicitor General Katyal, Assistant Attorney Gen­
eral Perez, Deputy Assistant Attorney General Bagenstos, 
Dennis J. Dimsey, Teresa Kwong, and P. David Lopez. 

Roy G. Davis  argued the cause for respondent. With him 
on the brief were Richard A. Russo and Abby J. Clark.* 

Justice Scalia delivered the opinion of the Court. 
We consider the circumstances under which an employer 

may be held liable for employment discrimination based on 
the discriminatory animus of an employee who influenced, 
but did not make, the ultimate employment decision. 

I 

Petitioner Vincent Staub worked as an angiography tech­
nician for respondent Proctor Hospital until 2004, when he 
was fired. Staub and Proctor hotly dispute the facts sur­
rounding the firing, but because a jury found for Staub 
in his claim of employment discrimination against Proctor, 
we describe the facts viewed in the light most favorable 
to him. 

While employed by Proctor, Staub was a member of the 
United States Army Reserve, which required him to attend 
drill one weekend per month and to train full time for two to 

*Briefs of amici curiae urging reversal were filed for the American 
Association for Justice by Jeffrey Needle; for the American Federation of 
Labor and Congress of Industrial Organizations by Lynn K. Rhinehart, 
James B. Coppess, and Laurence Gold; for the Lawyers’ Committee for 
Civil Rights Under Law et al. by Michael B. de Leeuw, Michael L. Fore­
man, Sarah Crawford, Daniel B. Kohrman, Melvin R. Radowitz, and Reg­
inald T. Shuford; and for the Reserve Officers Association of America by 
Samuel F. Wright. 

Briefs of amici curiae urging affirmance were filed for the Chamber of 
Commerce of the United States of America by Glen D. Nager, Samuel 
Estreicher, Robin S. Conrad, and Shane B. Kawka; for the Equal Employ­
ment Advisory Council by Rae T. Vann and Laura A. Giantris; for the 
National Federation of Independent Business Small Business Legal Cen­
ter by Manesh K. Rath, Karen R. Harned, and Elizabeth Milito; and for 
the National School Boards Association by Francisco M. Negrón, Jr., and 
Lisa E. Soronen. 
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three weeks a year. Both Janice Mulally, Staub’s immediate 
supervisor, and Michael Korenchuk, Mulally’s supervisor, 
were hostile to Staub’s military obligations. Mulally sched­
uled Staub for additional shifts without notice so that he 
would “ ‘pa[y] back the department for everyone else having 
to bend over backwards to cover [his] schedule for the Re­
serves.’ ” 560 F. 3d 647, 652 (CA7 2009). She also informed 
Staub’s co-worker, Leslie Sweborg, that Staub’s “ ‘military 
duty had been a strain on the[ ] department,’ ” and asked 
Sweborg to help her “ ‘get rid of him.’ ” Ibid. Korenchuk 
referred to Staub’s military obligations as “ ‘a b[u]nch of 
smoking and joking and [a] waste of taxpayers[’] money.’ ” 
Ibid. He was also aware that Mulally was “ ‘out to get’ ” 
Staub. Ibid. 

In January 2004, Mulally issued Staub a “Corrective Ac­
tion” disciplinary warning for purportedly violating a com­
pany rule requiring him to stay in his work area whenever 
he was not working with a patient. The Corrective Action 
included a directive requiring Staub to report to Mulally or 
Korenchuk “ ‘when [he] ha[d] no patients and [the angio] 
cases [we]re complete[d]. ’ ” Id., at 653. According to 
Staub, Mulally’s justification for the Corrective Action was 
false for two reasons: First, the company rule invoked by 
Mulally did not exist; and second, even if it did, Staub did 
not violate it. 

On April 2, 2004, Angie Day, Staub’s co-worker, com­
plained to Linda Buck, Proctor’s vice president of human re­
sources, and Garrett McGowan, Proctor’s chief operating of­
ficer, about Staub’s frequent unavailability and abruptness. 
McGowan directed Korenchuk and Buck to create a plan that 
would solve Staub’s “ ‘availability’ problems.” Id., at 654. 
But three weeks later, before they had time to do so, Koren­
chuk informed Buck that Staub had left his desk without 
informing a supervisor, in violation of the January Correc­
tive Action. Staub now contends this accusation was false: 
He had left Korenchuk a voice-mail notification that he was 
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leaving his desk. Buck relied on Korenchuk’s accusation, 
however, and after reviewing Staub’s personnel file, she de­
cided to fire him. The termination notice stated that Staub 
had ignored the directive issued in the January 2004 Correc­
tive Action. 

Staub challenged his firing through Proctor’s grievance 
process, claiming that Mulally had fabricated the allegation 
underlying the Corrective Action out of hostility toward his 
military obligations. Buck did not follow up with Mulally 
about this claim. After discussing the matter with another 
personnel officer, Buck adhered to her decision. 

Staub sued Proctor under the Uniformed Services Em­
ployment and Reemployment Rights Act of 1994, 38 U. S. C. 
§ 4301 et seq., claiming that his discharge was motivated by 
hostility to his obligations as a military reservist. His con­
tention was not that Buck had any such hostility but that 
Mulally and Korenchuk did, and that their actions influenced 
Buck’s ultimate employment decision. A jury found that 
Staub’s “military status was a motivating factor in [Proc­
tor’s] decision to discharge him,” App. 68a, and awarded 
$57,640 in damages. 

The Seventh Circuit reversed, holding that Proctor was 
entitled to judgment as a matter of law. 560 F. 3d 647. The 
court observed that Staub had brought a “ ‘cat’s paw’ case,” 
meaning that he sought to hold his employer liable for the 
animus of a supervisor who was not charged with making 
the ultimate employment decision. Id., at 655–656.1 It ex­

1 The term “cat’s paw” derives from a fable conceived by Aesop, put into 
verse by La Fontaine in 1679, and injected into United States employment 
discrimination law by Judge Posner in 1990. See Shager v. Upjohn Co., 
913 F. 2d 398, 405 (CA7). In the fable, a monkey induces a cat by flattery 
to extract roasting chestnuts from the fire. After the cat has done so, 
burning its paws in the process, the monkey makes off with the chestnuts 
and leaves the cat with nothing. A coda to the fable (relevant only mar­
ginally, if at all, to employment law) observes that the cat is similar to 
princes who, flattered by the king, perform services on the king’s behalf 
and receive no reward. 
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plained that under Seventh Circuit precedent, a “cat’s paw” 
case could not succeed unless the nondecisionmaker exer­
cised such “ ‘singular influence’ ” over the decisionmaker that 
the decision to terminate was the product of “blind reliance.” 
Id., at 659. It then noted that “Buck looked beyond what 
Mulally and Korenchuk said,” relying in part on her conver­
sation with Day and her review of Staub’s personnel file. 
Ibid. The court “admit[ted] that Buck’s investigation could 
have been more robust,” since it “failed to pursue Staub’s 
theory that Mulally fabricated the write-up.” Ibid. But 
the court said that the “ ‘singular influence’ ” rule “does not 
require the decisionmaker to be a paragon of independence”: 
“It is enough that the decisionmaker is not wholly dependent 
on a single source of information and conducts her own inves­
tigation into the facts relevant to the decision.” Ibid. (inter­
nal quotation marks omitted). Because the undisputed evi­
dence established that Buck was not wholly dependent on 
the advice of Korenchuk and Mulally, the court held that 
Proctor was entitled to judgment. Ibid. 

We granted certiorari. 559 U. S. 1066 (2010). 

II 

The Uniformed Services Employment and Reemployment 
Rights Act (USERRA) provides in relevant part as follows: 

“A person who is a member of . . .  or  has  an  obligation 
to perform service in a uniformed service shall not be 
denied initial employment, reemployment, retention in 
employment, promotion, or any benefit of employment 
by an employer on the basis of that membership, . . . or 
obligation.” 38 U. S. C. § 4311(a). 

It elaborates further: 

“An employer shall be considered to have engaged in 
actions prohibited . . .  under subsection (a), if the per­
son’s membership . . . is  a  motivating factor in the em­
ployer’s action, unless the employer can prove that the 
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action would have been taken in the absence of such 
membership.” § 4311(c). 

The statute is very similar to Title VII, which prohibits 
employment discrimination “because of . . . race, color, reli­
gion, sex, or national origin” and states that such discrim­
ination is established when one of those factors “was a moti­
vating factor for any employment practice, even though 
other factors also motivated the practice.” 42 U. S. C. 
§ 2000e–2(a), (m). 

The central difficulty in this case is construing the phrase 
“motivating factor in the employer’s action.” When the 
company official who makes the decision to take an adverse 
employment action is personally acting out of hostility to the 
employee’s membership in or obligation to a uniformed serv­
ice, a motivating factor obviously exists. The problem we 
confront arises when that official has no discriminatory ani­
mus but is influenced by previous company action that is the 
product of a like animus in someone else. 

In approaching this question, we start from the premise 
that when Congress creates a federal tort it adopts the back­
ground of general tort law. See Burlington N. & S. F. R. Co. 
v. United States, 556 U. S. 599, 613–614 (2009); Safeco Ins. Co. 
of America v. Burr, 551 U. S. 47, 68–69 (2007); Burlington 
Industries, Inc. v. Ellerth, 524 U. S. 742, 764 (1998). Inten­
tional torts such as this, “as distinguished from negligent or 
reckless torts[,] . . . generally require that the actor intend 
‘the consequences’ of an act,’ not simply ‘the act itself.’ ” 
Kawaauhau v. Geiger, 523 U. S. 57, 61–62 (1998). 

Staub contends that the fact that an unfavorable entry on 
the plaintiff ’s personnel record was caused to be put there, 
with discriminatory animus, by Mulally and Korenchuk, suf­
fices to establish the tort, even if Mulally and Korenchuk did 
not intend to cause his dismissal. But discrimination was 
no part of Buck’s reason for the dismissal; and while Koren­
chuk and Mulally acted with discriminatory animus, the act 
they committed—the mere making of the reports—was not 
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a denial of “initial employment, reemployment, retention 
in employment, promotion, or any benefit of employment,” 
as liability under USERRA requires. If dismissal was not 
the object of Mulally’s and Korenchuk’s reports, it may 
have been their result, or even their foreseeable conse­
quence, but that is not enough to render Mulally or Koren­
chuk responsible. 

Here, however, Staub is seeking to hold liable not Mulally 
and Korenchuk, but their employer. Perhaps, therefore, the 
discriminatory motive of one of the employer’s agents (Mu­
lally or Korenchuk) can be aggregated with the act of an­
other agent (Buck) to impose liability on Proctor. Again we 
consult general principles of law, agency law, which form the 
background against which federal tort laws are enacted. 
See Meyer v. Holley, 537 U. S. 280, 285 (2003); Burlington 
Industries, supra, at 754–755. Here, however, the answer 
is not so clear. The Restatement of Agency suggests that 
the malicious mental state of one agent cannot generally be 
combined with the harmful action of another agent to hold 
the principal liable for a tort that requires both. See Re­
statement (Second) of Agency § 275, Illustration 4 (1957). 
Some of the cases involving federal torts apply that rule. 
See United States v. Science Applications Int’l Corp., 626 
F. 3d 1257, 1273–1276 (CADC 2010); Chaney v. Dreyfus Serv­
ice Corp., 595 F. 3d 219, 241 (CA5 2010); United States v. 
Philip Morris USA Inc., 566 F. 3d 1095, 1122 (CADC 2009). 
But another case involving a federal tort, and one involving 
a federal crime, hold to the contrary. See United States ex 
rel. Harrison v. Westinghouse Savannah River Co., 352 F. 3d 
908, 918–919 (CA4 2003); United States v. Bank of New Eng­
land, N. A., 821 F. 2d 844, 856 (CA1 1987). Ultimately, we 
think it unnecessary in this case to decide what the back­
ground rule of agency law may be, since the former line of 
authority is suggested by the governing text, which requires 
that discrimination be “a motivating factor” in the adverse 
action. When a decision to fire is made with no unlawful 
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animus on the part of the firing agent, but partly on the 
basis of a report prompted (unbeknownst to that agent) by 
discrimination, discrimination might perhaps be called a “fac­
tor” or a “causal factor” in the decision; but it seems to us a 
considerable stretch to call it “a motivating factor.” 

Proctor, on the other hand, contends that the employer is 
not liable unless the de facto decisionmaker (the technical 
decisionmaker or the agent for whom he is the “cat’s paw”) 
is motivated by discriminatory animus. This avoids the ag­
gregation of animus and adverse action, but it seems to us 
not the only application of general tort law that can do so. 
Animus and responsibility for the adverse action can both be 
attributed to the earlier agent (here, Staub’s supervisors) if 
the adverse action is the intended consequence of that 
agent’s discriminatory conduct. So long as the agent in­
tends, for discriminatory reasons, that the adverse action 
occur, he has the scienter required to be liable under 
USERRA. And it is axiomatic under tort law that the exer­
cise of judgment by the decisionmaker does not prevent the 
earlier agent’s action (and hence the earlier agent’s discrimi­
natory animus) from being the proximate cause of the harm. 
Proximate cause requires only “some direct relation between 
the injury asserted and the injurious conduct alleged,” and 
excludes only those “link[s] that [are] too remote, purely con­
tingent, or indirect.” Hemi Group, LLC v. City of New 
York, 559 U. S. 1, 9 (2010) (internal quotation marks and 
brackets omitted).2 We do not think that the ultimate deci­
sionmaker’s exercise of judgment automatically renders the 
link to the supervisor’s bias “remote” or “purely contingent.” 

2 Under the traditional doctrine of proximate cause, a tortfeasor is some­
times, but not always, liable when he intends to cause an adverse action 
and a different adverse action results. See Restatement (Second) of 
Torts §§ 435, 435B and Comment a (1963 and 1964). That issue is not 
presented in this case since the record contains no evidence that Mulally 
or Korenchuk intended any particular adverse action other than Staub’s 
termination. 
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The decisionmaker’s exercise of judgment is also a proxi­
mate cause of the employment decision, but it is common 
for injuries to have multiple proximate causes. See Sosa 
v. Alvarez-Machain, 542 U. S. 692, 704 (2004). Nor can the 
ultimate decisionmaker’s judgment be deemed a superseding 
cause of the harm. A cause can be thought “superseding” 
only if it is a “cause of independent origin that was not fore­
seeable.” Exxon Co., U. S. A. v. Sofec, Inc., 517 U. S. 830, 
837 (1996) (internal quotation marks omitted). 

Moreover, the approach urged upon us by Proctor gives 
an unlikely meaning to a provision designed to prevent em­
ployer discrimination. An employer’s authority to reward, 
punish, or dismiss is often allocated among multiple agents. 
The one who makes the ultimate decision does so on the basis 
of performance assessments by other supervisors. Proctor’s 
view would have the improbable consequence that if an em­
ployer isolates a personnel official from an employee’s super­
visors, vests the decision to take adverse employment ac­
tions in that official, and asks that official to review the 
employee’s personnel file before taking the adverse action, 
then the employer will be effectively shielded from discrimi­
natory acts and recommendations of supervisors that were 
designed and intended to produce the adverse action. That 
seems to us an implausible meaning of the text, and one that 
is not compelled by its words. 

Proctor suggests that even if the decisionmaker’s mere ex­
ercise of independent judgment does not suffice to negate 
the effect of the prior discrimination, at least the decision­
maker’s independent investigation (and rejection) of the em­
ployee’s allegations of discriminatory animus ought to do so. 
We decline to adopt such a hard-and-fast rule. As we have 
already acknowledged, the requirement that the biased su­
pervisor’s action be a causal factor of the ultimate employ­
ment action incorporates the traditional tort-law concept of 
proximate cause. See, e. g., Anza v. Ideal Steel Supply 
Corp., 547 U. S. 451, 457–458 (2006); Sosa, supra, at 703. 
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Thus, if the employer’s investigation results in an adverse 
action for reasons unrelated to the supervisor’s original bi­
ased action (by the terms of USERRA it is the employer’s 
burden to establish that), then the employer will not be lia­
ble. But the supervisor’s biased report may remain a causal 
factor if the independent investigation takes it into account 
without determining that the adverse action was, apart from 
the supervisor’s recommendation, entirely justified. We are 
aware of no principle in tort or agency law under which an 
employer’s mere conduct of an independent investigation has 
a claim-preclusive effect. Nor do we think the independent 
investigation somehow relieves the employer of “fault.” 
The employer is at fault because one of its agents committed 
an action based on discriminatory animus that was intended 
to cause, and did in fact cause, an adverse employment 
decision. 

Justice Alito claims that our failure to adopt a rule im­
munizing an employer who performs an independent investi­
gation reflects a “stray[ing] from the statutory text.” Post, 
at 424 (opinion concurring in judgment). We do not under­
stand this accusation. Since a supervisor is an agent of the 
employer, when he causes an adverse employment action the 
employer causes it; and when discrimination is a motivating 
factor in his doing so, it is a “motivating factor in the employ­
er’s action,” precisely as the text requires. Justice Alito 
suggests that the employer should be held liable only when it 
“should be regarded as having delegated part of the decision-
making power” to the biased supervisor. Post, at 425. But 
if the independent investigation relies on facts provided by 
the biased supervisor—as is necessary in any case of cat’s-paw 
liability—then the employer (either directly or through the 
ultimate decisionmaker) will have effectively delegated the 
factfinding portion of the investigation to the biased supervi­
sor. Contrary to Justice Alito’s suggestion, the biased su­
pervisor is not analogous to a witness at a bench trial. The 
mere witness is not an actor in the events that are the sub­
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ject of the trial. The biased supervisor and the ultimate 
decisionmaker, however, acted as agents of the entity that 
the plaintiff seeks to hold liable; each of them possessed su­
pervisory authority delegated by their employer and exer­
cised it in the interest of their employer. In sum, we do not 
see how “fidelity to the statutory text,” ibid., requires the 
adoption of an independent-investigation defense that ap­
pears nowhere in the text. And we find both speculative 
and implausible Justice Alito’s prediction that our Na­
tion’s employers will systematically disfavor members of 
the armed services in their hiring decisions to avoid the 
possibility of cat’s-paw liability, a policy that would violate 
USERRA in any event. 

We therefore hold that if a supervisor performs an act mo­
tivated by antimilitary animus that is intended by the super­
visor to cause an adverse employment action,3 and if that act 
is a proximate cause of the ultimate employment action, then 
the employer is liable under USERRA.4 

III 
Applying our analysis to the facts of this case, it is clear 

that the Seventh Circuit’s judgment must be reversed. 
Both Mulally and Korenchuk were acting within the scope of 
their employment when they took the actions that allegedly 

3 Under traditional tort law, “ ‘intent’ . . . denote[s] that the actor desires 
to cause consequences of his act, or that he believes that the consequences 
are substantially certain to result from it.” Id., § 8A. 

4 Needless to say, the employer would be liable only when the supervisor 
acts within the scope of his employment, or when the supervisor acts out­
side the scope of his employment and liability would be imputed to the 
employer under traditional agency principles. See Burlington Indus­
tries, Inc. v. Ellerth, 524 U. S. 742, 758 (1998). We express no view as to 
whether the employer would be liable if a co-worker, rather than a super­
visor, committed a discriminatory act that influenced the ultimate employ­
ment decision. We also observe that Staub took advantage of Proctor’s 
grievance process, and we express no view as to whether Proctor would 
have an affirmative defense if he did not. Cf. Pennsylvania State Police 
v. Suders, 542 U. S. 129, 148–149 (2004). 
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caused Buck to fire Staub. A “reprimand . . .  for  workplace 
failings” constitutes conduct within the scope of an agent’s 
employment. Faragher v. Boca Raton, 524 U. S. 775, 798– 
799 (1998). As the Seventh Circuit recognized, there was 
evidence that Mulally’s and Korenchuk’s actions were mo­
tivated by hostility toward Staub’s military obligations. 
There was also evidence that Mulally’s and Korenchuk’s ac­
tions were causal factors underlying Buck’s decision to fire 
Staub. Buck’s termination notice expressly stated that 
Staub was terminated because he had “ignored” the direc­
tive in the Corrective Action. Finally, there was evidence 
that both Mulally and Korenchuk had the specific intent to 
cause Staub to be terminated. Mulally stated she was try­
ing to “ ‘get rid of ’ ” Staub, and Korenchuk was aware that 
Mulally was “ ‘out to get’ ” Staub. Moreover, Korenchuk in­
formed Buck, Proctor’s personnel officer responsible for ter­
minating employees, of Staub’s alleged noncompliance with 
Mulally’s Corrective Action, and Buck fired Staub immedi­
ately thereafter; a reasonable jury could infer that Koren­
chuk intended that Staub be fired. The Seventh Circuit 
therefore erred in holding that Proctor was entitled to judg­
ment as a matter of law. 

It is less clear whether the jury’s verdict should be rein­
stated or whether Proctor is entitled to a new trial. The 
jury instruction did not hew precisely to the rule we adopt 
today; it required only that the jury find that “military status 
was a motivating factor in [Proctor’s] decision to discharge 
him.” App. 68a. Whether the variance between the in­
struction and our rule was harmless error or should mandate 
a new trial is a matter the Seventh Circuit may consider in 
the first instance. 

* * * 

The judgment of the Seventh Circuit is reversed, and the 
case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 
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Justice Kagan took no part in the consideration or deci­
sion of this case. 

Justice Alito, with whom Justice Thomas joins, con­
curring in the judgment. 

I agree with the Court that the decision of the Court of 
Appeals must be reversed, but I would do so based on the 
statutory text, rather than principles of agency and tort law 
that do not speak directly to the question presented here. 

The relevant statutory provision states: 

“An employer shall be considered to have engaged in 
[prohibited discrimination against a member of one of 
the uniformed services] if the person’s membership . . . 
is a motivating factor in the employer’s action, unless 
the employer can prove that the action would have been 
taken in the absence of such membership . . . .”  38  
U. S. C. § 4311(c)(1) (emphasis added). 

For present purposes, the key phrase is “a motivating fac­
tor in the employer’s action.” A “motivating factor” is a 
factor that “provide[s] . . . a motive.” See Webster’s Third 
New International Dictionary 1475 (1971) (defining “moti­
vate”). A “motive,” in turn, is “something within a person 
. . . that incites him to action.” Ibid. Thus, in order for 
discrimination to be “a motivating factor in [an] employer’s 
action,” discrimination must be present “within,” i. e., in the 
mind of, the person who makes the decision to take that ac­
tion. And “the employer’s action” here is the decision to 
fire petitioner. Thus, petitioner, in order to recover, was re­
quired to show that discrimination motivated that action. 

The Court, however, strays from the statutory text by 
holding that it is enough for an employee to show that dis­
crimination motivated some other action and that this latter 
action, in turn, caused the termination decision. That is 
simply not what the statute says. 
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The Court fears this interpretation of the statute would 
allow an employer to escape liability by assigning formal de­
cisionmaking authority to an officer who may merely rubber-
stamp the recommendation of others who are motivated 
by antimilitary animus. See ante, at 420. But fidelity to 
the statutory text does not lead to this result. Where the 
officer with formal decisionmaking authority merely rubber-
stamps the recommendation of others, the employer, I would 
hold, has actually delegated the decisionmaking responsi­
bility to those whose recommendation is rubberstamped. 
I would reach a similar conclusion where the officer with 
the formal decisionmaking authority is put on notice that 
adverse information about an employee may be based on 
antimilitary animus but does not undertake an independent 
investigation of the matter. In that situation, too, the em­
ployer should be regarded as having delegated part of the 
decisionmaking power to those who are responsible for me­
morializing and transmitting the adverse information that 
is accepted without examination. The same cannot be said, 
however, where the officer with formal decisionmaking re­
sponsibility, having been alerted to the possibility that ad­
verse information may be tainted, undertakes a reasonable 
investigation and finds insufficient evidence to dispute the 
accuracy of that information. 

Nor can the employer be said to have “effectively dele­
gated” decisionmaking authority any time a decisionmaker 
“relies on facts provided by [a] biased supervisor.” Ante, 
at 421. A decisionmaker who credits information provided 
by another person—for example, a judge who credits the tes­
timony of a witness in a bench trial—does not thereby dele­
gate a portion of the decisionmaking authority to the person 
who provides the information. 

This interpretation of § 4311(c)(1) heeds the statutory text 
and would provide fair treatment for both employers and 
employees who are members of the uniformed services. It 
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would also encourage employers to establish internal griev­
ance procedures similar to those that have been adopted 
following our decisions in Burlington Industries, Inc. v. 
Ellerth, 524 U. S. 742 (1998), and Faragher v. Boca Raton, 
524 U. S. 775 (1998). Such procedures would often provide 
relief for employees without the need for litigation, and they 
would provide protection for employers who proceed in 
good faith. 

The Court’s contrary approach, by contrast, is almost cer­
tain to lead to confusion and is likely to produce results that 
will not serve the interests of either employers or employees 
who are members of the uniformed services. The Court’s 
holding will impose liability unfairly on employers who make 
every effort to comply with the law, and it may have the 
perverse effect of discouraging employers from hiring appli­
cants who are members of the Reserves or the National 
Guard. In addition, by leaving open the possibility that an 
employer may be held liable if it innocently takes into ac­
count adverse information provided, not by a supervisor, but 
by a low-level employee, see ante, at 422, n. 4, the Court 
increases the confusion that its decision is likely to produce. 

For these reasons, I cannot accept the Court’s interpreta­
tion of § 4311(c)(1), but I nevertheless agree that the decision 
below must be reversed. There was sufficient evidence to 
support a finding that at least Korenchuk was actually dele­
gated part of the decisionmaking authority in this case. 
Korenchuk was the head of the unit in which Staub worked, 
and it was Korenchuk who told Buck that Staub left his work 
area without informing his supervisors. There was evi­
dence that Korenchuk’s accusation formed the basis of Buck’s 
decision to fire Staub, and that Buck simply accepted the 
accusation at face value. According to one version of events, 
Buck fired Staub immediately after Korenchuk informed her 
of Staub’s alleged misconduct, and she cited only that miscon­
duct in the termination notice provided to Staub. See 5 
Record 128–129, 267–268, 380–386; App. 74a. All of this is 
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enough to show that Korenchuk was in effect delegated some 
of Buck’s termination authority. There was also evidence 
from which it may be inferred that displeasure with Staub’s 
Reserve responsibilities was a motivating factor in Koren­
chuk’s actions.* 

*See 5 Record 343–344 (testimony that Korenchuk made negative re­
marks about Staub’s Reserve duties before firing him in 1998); id., at 124– 
126, 352 (testimony that Korenchuk informed Staub of the revenue lost 
while he was on Active Duty in 2003, that Korenchuk was aware in Janu­
ary 2004 that Staub might be called to Active Duty again, and that 
“[b]udget was a big issue with [Korenchuk]”). 
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Syllabus 

HENDERSON, authorized representative of HEN­

DERSON, DECEASED v. SHINSEKI, SECRETARY OF
 
VETERANS AFFAIRS
 

certiorari to the united states court of appeals for 
the federal circuit 

No. 09–1036. Argued December 6, 2010—Decided March 1, 2011 

The Department of Veterans Affairs (VA) has a two-step process for adju­
dicating veterans’ benefits claims for service-connected disabilities: A 
VA regional office makes an initial decision on the claim; and a veteran 
dissatisfied with the decision may then seek de novo review in the Board 
of Veterans’ Appeals. Before 1988, a veteran whose claim was denied 
by the Board generally could not obtain further review, but the Veter­
ans’ Judicial Review Act (VJRA) created the Court of Appeals for Vet­
erans Claims (Veterans Court), an Article I tribunal, to review Board 
decisions adverse to veterans. A veteran must file a notice of appeal 
with that court within 120 days of the date when the Board’s final deci­
sion is properly mailed. 38 U. S. C. § 7266(a). 

After the VA denied David Henderson’s claim for supplemental dis­
ability benefits, he filed a notice of appeal in the Veterans Court, missing 
the 120-day filing deadline by 15 days. Henderson argued that his fail­
ure to timely file should be excused under equitable tolling principles. 
While his appeal was pending, this Court decided Bowles v. Russell, 551 
U. S. 205, which held that the statutory limitation on the length of an 
extension of time to file a notice of appeal in an ordinary civil case is 
“jurisdictional,” so that a party’s failure to file within that period could 
not be excused. The Veterans Court concluded that Bowles compelled 
jurisdictional treatment of the 120-day deadline and dismissed Hender­
son’s untimely appeal. The Federal Circuit affirmed. 

Held: The deadline for filing a notice of appeal with the Veterans Court 
does not have jurisdictional consequences. Pp. 434–442. 

(a) Branding a procedural rule as going to a court’s subject-matter 
jurisdiction alters the normal operation of the adversarial system. 
Federal courts have an independent obligation to ensure that they do 
not exceed the scope of their subject-matter jurisdiction and thus must 
raise and decide jurisdictional questions that the parties either overlook 
or elect not to press. Jurisdictional rules may also cause a waste of 
judicial resources and may unfairly prejudice litigants, since objections 
may be raised at any time, even after trial. Because of these drastic 
consequences, this Court has urged that a rule should not be referred 
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to as jurisdictional unless it governs a court’s adjudicatory capacity, i. e., 
its subject-matter or personal jurisdiction. E. g., Reed Elsevier, Inc. v. 
Muchnick, 559 U. S. 154, 161. Among the rules that should not be de­
scribed as jurisdictional are “claim-processing rules,” which seek to pro­
mote the orderly progress of litigation by requiring parties to take cer­
tain procedural steps at specified times. Although filing deadlines are 
quintessential claim-processing rules, Congress is free to attach jurisdic­
tional consequences to such rules. Arbaugh v. Y &  H Corp.,  546 U. S. 
500, applied a “readily administrable bright line” rule to determine 
whether Congress has done so: There must be a “clear” indication that 
Congress wanted the rule to be “jurisdictional.” Id., at 515–516. 
“[C]ontext, including this Court’s interpretation of similar provisions in 
many years past, is relevant,” Reed Elsevier, supra, at 168, to whether 
Congress has spoken clearly on this point. Pp. 434–436. 

(b) Congress did not clearly prescribe that the 120-day deadline here 
be jurisdictional. Pp. 436–441. 

(1) None of the precedents cited by the parties controls here. All 
of the cases they cite—e. g., Bowles, supra; Stone v. INS, 514 U. S. 386; 
and Bowen v. City of New York, 476 U. S. 467—involved review by Arti­
cle III courts. This case, by contrast, involves review by an Article I 
tribunal as part of a unique administrative scheme. Instead of applying 
a categorical rule regarding review of administrative decisions, this 
Court attempts to ascertain Congress’ intent regarding the particular 
type of review at issue. Pp. 436–438. 

(2) Several factors indicate that the 120-day deadline was not 
meant to be jurisdictional. The terms of § 7266(a), which sets the dead­
line, provide no clear indication that the provision was meant to carry 
jurisdictional consequences. It neither speaks in “jurisdictional terms” 
nor refers “in any way to the jurisdiction of the [Veterans Court],” Zipes 
v. Trans World Airlines, Inc., 455 U. S. 385, 394. Nor does § 7266’s 
placement within the VJRA provide such an indication. Its placement 
in a subchapter entitled “Procedure,” and not in the subchapter entitled 
“Organization and Jurisdiction,” suggests that Congress regarded the 
120-day limit as a claim-processing rule. Most telling, however, are the 
singular characteristics of the review scheme that Congress created for 
adjudicating veterans’ benefits claims. Congress’ longstanding solici­
tude for veterans, United States v. Oregon, 366 U. S. 643, 647, is plainly 
reflected in the VJRA and in subsequent laws that place a thumb on the 
scale in the veteran’s favor in the course of administrative and judicial 
review of VA decisions. The contrast between ordinary civil litiga­
tion—which provided the context in Bowles—and the system Congress 
created for veterans is dramatic. In ordinary civil litigation suits must 
generally be commenced within a specified limitations period; the litiga­
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tion is adversarial; plaintiffs must gather the evidence supporting their 
claims and generally bear the burden of production and persuasion; both 
parties may appeal an adverse decision; and a final judgment may be 
reopened only in narrow circumstances. By contrast, a veteran need 
not file an initial benefits claim within any fixed period; the VA proceed­
ings are informal and nonadversarial; and the VA assists veterans in 
developing their supporting evidence and must give them the benefit of 
any doubt in evaluating that evidence. A veteran who loses before the 
Board may obtain review in the Veterans Court, but a Board decision 
in the veteran’s favor is final. And a veteran may reopen a claim simply 
by presenting new and material evidence. Rigid jurisdictional treat­
ment of the 120-day period would clash sharply with this scheme. Par­
ticularly in light of “the canon that provisions for benefits to members 
of the Armed Services are to be construed in the beneficiaries’ favor,” 
King v. St. Vincent’s Hospital, 502 U. S. 215, 220–221, n. 9, this Court 
sees no clear indication that the 120-day limit was intended to carry the 
harsh consequences that accompany the jurisdiction tag. Contrary to 
the Government’s argument, the lack of review opportunities for veter­
ans before 1988 is of little help in interpreting § 7266(a). Section 7266(a) 
was enacted as part of the VJRA, and that legislation was decidedly 
favorable to veterans. Pp. 438–441. 

589 F. 3d 1201, reversed and remanded. 

Alito, J., delivered the opinion of the Court, in which all other Members 
joined, except Kagan, J., who took no part in the consideration or decision 
of the case. 

Lisa S. Blatt argued the cause for petitioner. With her on 
the briefs were Anthony Franze and Thomas W. Stoever, Jr. 

Eric D. Miller argued the cause for respondent. With 
him on the brief were Acting Solicitor General Katyal, As­
sistant Attorney General West, Deputy Solicitor General 
Stewart, Todd M. Hughes, and Will A. Gunn.* 

*Briefs of amici curiae urging reversal were filed for the American 
Legion by Paul M. Smith and Philip B. Onderdonk, Jr.; for the Federal 
Circuit Bar Association by Paul D. Clement and Daryl L. Joseffer; for the 
National Organization of Veterans’ Advocates, Inc., et al. by Gregory G. 
Garre, Richard Paul Cohen, and Douglas J. Rosinski; for the National 
Veterans Legal Services Program by Eric A. Shumsky, Kathleen M. 
Mueller, and Barton F. Stichman; for Paralyzed Veterans of America 
et al. by Linda E. Blauhut, William S. Mailander, Michael P. Horan, 
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Justice Alito delivered the opinion of the Court. 

A veteran whose claim for federal benefits is denied by the 
Board of Veterans’ Appeals may appeal to the United States 
Court of Appeals for Veterans Claims (Veterans Court). To 
do so, the veteran must file a notice of appeal with the Veter­
ans Court within 120 days after the date when the Board’s 
final decision is properly mailed. 38 U. S. C. § 7266(a). This 
case presents the question whether a veteran’s failure to file 
a notice of appeal within the 120-day period should be re­
garded as having “jurisdictional” consequences. We hold 
that it should not. 

I 
A 

The Department of Veterans Affairs (VA) administers the 
federal program that provides benefits to veterans with 
service-connected disabilities. The VA has a two-step proc­
ess for the adjudication of these claims. First, a VA re­
gional office receives and processes veterans’ claims and 
makes an initial decision on whether to grant or deny bene­
fits. Second, if a veteran is dissatisfied with the regional 
office’s decision, the veteran may obtain de novo review by 
the Board of Veterans’ Appeals. The Board is a body within 
the VA that makes the agency’s final decision in cases ap­
pealed to it. §§ 7101, 7104(a). 

The VA’s adjudicatory “process is designed to function 
throughout with a high degree of informality and solicitude 
for the claimant.” Walters v. National Assn. of Radiation 
Survivors, 473 U. S. 305, 311 (1985). A veteran faces no 
time limit for filing a claim, and once a claim is filed, the VA’s 
process for adjudicating it at the regional office and the 
Board is ex parte and nonadversarial, 38 CFR §§ 3.103(a), 
20.700(c) (2010). The VA has a statutory duty to assist vet-

Barbara A. Jones, and Michael Schuster; for the United Spinal Association 
by Lara C. Kelley; and for Allan G. Halseth by Martin V. Totaro and 
Jeffrey A. Lamken. 
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erans in developing the evidence necessary to substantiate 
their claims. 38 U. S. C. §§ 5103(a) (2006 ed., Supp. III), 
5103A (2006 ed.). And when evaluating claims, the VA must 
give veterans the “benefit of the doubt” whenever positive 
and negative evidence on a material issue is roughly equal. 
§ 5107(b). If a regional office denies a claim, the veteran has 
a generous 1-year time limit to initiate an appeal to the 
Board. § 7105(b)(1); 38 CFR § 20.302(a). A veteran may 
also reopen a previously denied claim at any time by present­
ing “new and material evidence,” 38 U. S. C. § 5108, and deci­
sions by a regional office or the Board are subject to chal­
lenge at any time based on “clear and unmistakable error,” 
§§ 5109A, 7111. 

Before 1988, a veteran whose claim was rejected by the 
VA was generally unable to obtain further review. 38 
U. S. C. § 211(a) (1988 ed.).1 But the Veterans’ Judicial Re­
view Act (VJRA), 102 Stat. 4105 (codified, as amended, in 
various sections of 38 U. S. C. (2006 ed. and Supp. III)), cre­
ated the Veterans Court, an Article I tribunal, and author­
ized that court to review Board decisions adverse to veter­
ans.2 §§ 7251, 7252(a) (2006 ed.). While proceedings before 
the Veterans Court are adversarial, see § 7263, veterans have 
a remarkable record of success before that tribunal. Statis­
tics compiled by the Veterans Court show that in the last 
decade, the court ordered some form of relief in around 79 
percent of its “merits decisions.” 3 

1 Section 211(a) did not foreclose judicial review of constitutional chal­
lenges to veterans’ benefits legislation, Johnson v. Robison, 415 U. S. 361, 
366–374 (1974), or of challenges to VA benefits regulations based on later-
in-time statutes that the VA did not administer exclusively, Traynor v. 
Turnage, 485 U. S. 535, 541–545 (1988). 

2 When such an appeal is taken, the Veterans Court’s scope of review, 
§ 7261, is similar to that of an Article III court reviewing agency action 
under the Administrative Procedure Act, 5 U. S. C. § 706. 

3 See United States Court of Appeals for Veterans Claims, Annual 
Reports 2000–2009, http://uscourts.cavc.gov/documents/Annual_Report_ 
FY_2009_October_1_2008_to_September_30_2009.pdf (as visited Feb. 25, 
2011, and available in Clerk of Court’s case file). 

http://uscourts.cavc.gov/documents/Annual_Report
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Review of Veterans Court decisions on certain issues of 
law is available in the United States Court of Appeals for 
the Federal Circuit. § 7292. Federal Circuit decisions may 
in turn be reviewed by this Court by writ of certiorari. 

B 

David Henderson served in the military during the Korean 
War. In 1992, the VA gave Henderson a 100-percent disabil­
ity rating for paranoid schizophrenia, and in 2001, he filed a 
claim for supplemental benefits based on his need for in-
home care. After a VA regional office and the Board denied 
his claim, he filed a notice of appeal with the Veterans Court, 
but he missed the 120-day filing deadline by 15 days. See 
§ 7266(a). 

The Veterans Court initially dismissed Henderson’s appeal 
as untimely. It concluded that Henderson was not entitled 
to equitable tolling of the deadline because he had not shown 
that his illness had caused his tardy filing. Later, the court 
granted Henderson’s motion for reconsideration, revoked the 
dismissal, and set the case for argument. While Hender­
son’s appeal was pending, however, we decided Bowles v. 
Russell, 551 U. S. 205 (2007). In Bowles, we held that the 
statutory limitation on the length of an extension of the time 
to file a notice of appeal in an ordinary civil case, 28 U. S. C. 
§ 2107(c) (2006 ed., Supp. III), is “jurisdictional,” and we 
therefore held that a party’s failure to file a notice of appeal 
within that period could not be excused based on equitable 
factors, or on the opposing party’s forfeiture or waiver of any 
objection to the late filing. Bowles, supra, at 213–214. 

After we announced our decision in Bowles, the Veterans 
Court directed the parties to brief that decision’s effect on 
prior Federal Circuit precedent that allowed the equitable 
tolling of the 120-day deadline for filing a notice of appeal in 
the Veterans Court. A divided panel of the Veterans Court 
concluded that Bowles compelled jurisdictional treatment of 
the 120-day deadline and dismissed Henderson’s untimely ap­
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peal for lack of jurisdiction. Henderson v. Peake, 22 Vet. 
App. 217 (2008). 

Henderson then appealed to the Federal Circuit, and a di­
vided en banc court affirmed. 589 F. 3d 1201 (2009). We 
granted certiorari. 561 U. S. 1024 (2010). 

II 

In this case, as in others that have come before us in recent 
years, we must decide whether a procedural rule is “jurisdic­
tional.” See Reed Elsevier, Inc. v. Muchnick, 559 U. S. 154 
(2010); Union Pacific R. Co. v. Locomotive Engineers, 558 
U. S. 67 (2009); Bowles, supra; Arbaugh v. Y  & H Corp.,  546 
U. S. 500 (2006); Eberhart v. United States, 546 U. S. 12 
(2005) (per curiam); Scarborough v. Principi, 541 U. S. 401 
(2004); Kontrick v. Ryan, 540 U. S. 443 (2004). This ques­
tion is not merely semantic but one of considerable practical 
importance for judges and litigants. Branding a rule as 
going to a court’s subject-matter jurisdiction alters the nor­
mal operation of our adversarial system. Under that sys­
tem, courts are generally limited to addressing the claims 
and arguments advanced by the parties. See Sanchez-
Llamas v. Oregon, 548 U. S. 331, 356–357 (2006). Courts do 
not usually raise claims or arguments on their own. But 
federal courts have an independent obligation to ensure that 
they do not exceed the scope of their jurisdiction, and there­
fore they must raise and decide jurisdictional questions that 
the parties either overlook or elect not to press. See Ar­
baugh, supra, at 514. 

Jurisdictional rules may also result in the waste of judicial 
resources and may unfairly prejudice litigants. For pur­
poses of efficiency and fairness, our legal system is replete 
with rules requiring that certain matters be raised at partic­
ular times. See Sanchez-Llamas, supra, at 356–357. Ob­
jections to subject-matter jurisdiction, however, may be 
raised at any time. Thus, a party, after losing at trial, may 
move to dismiss the case because the trial court lacked 
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subject-matter jurisdiction. Arbaugh, 546 U. S., at 508. 
Indeed, a party may raise such an objection even if the party 
had previously acknowledged the trial court’s jurisdiction. 
Ibid. And if the trial court lacked jurisdiction, many 
months of work on the part of the attorneys and the court 
may be wasted. 

Because the consequences that attach to the jurisdictional 
label may be so drastic, we have tried in recent cases to 
bring some discipline to the use of this term. We have 
urged that a rule should not be referred to as jurisdictional 
unless it governs a court’s adjudicatory capacity, that is, its 
subject-matter or personal jurisdiction. Reed Elsevier, 
supra, at 161; Kontrick, supra, at 455. Other rules, even 
if important and mandatory, we have said, should not be 
given the jurisdictional brand. See Union Pacific, 558 U. S., 
at 81. 

Among the types of rules that should not be described 
as jurisdictional are what we have called “claim-processing 
rules.” These are rules that seek to promote the orderly 
progress of litigation by requiring that the parties take cer­
tain procedural steps at certain specified times. Id., at 
83–84; Eberhart, supra, at 19; Scarborough, supra, at 413– 
414; Kontrick, supra, at 455–456. Filing deadlines, such as 
the 120-day filing deadline at issue here, are quintessential 
claim-processing rules. Accordingly, if we were simply to 
apply the strict definition of jurisdiction that we have recom­
mended in our recent cases, we would reverse the decision of 
the Federal Circuit, and this opinion could end at this point. 

Unfortunately, the question before us is not quite that sim­
ple because Congress is free to attach the conditions that go 
with the jurisdictional label to a rule that we would prefer to 
call a claim-processing rule. See Bowles, supra, at 212–213. 
The question here, therefore, is whether Congress mandated 
that the 120-day deadline be “jurisdictional.” In Arbaugh, 
we applied a “readily administrable bright line” rule for de­
ciding such questions. 546 U. S., at 515–516. Under Ar­
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baugh, we look to see if there is any “clear” indication that 
Congress wanted the rule to be “jurisdictional.” Ibid. 
This approach is suited to capture Congress’ likely intent and 
also provides helpful guidance for courts and litigants, who 
will be “duly instructed” regarding a rule’s nature. See id., 
at 514–515, and n. 11. 

Congress, of course, need not use magic words in order 
to speak clearly on this point. “[C]ontext, including this 
Court’s interpretation of similar provisions in many years 
past, is relevant.” Reed Elsevier, supra, at 168. When 
“a long line of this Court’s decisions left undisturbed by Con­
gress,” Union Pacific, supra, at 82, has treated a similar 
requirement as “jurisdictional,” we will presume that Con­
gress intended to follow that course. See John R. Sand & 
Gravel Co. v. United States, 552 U. S. 130, 133–134, 139 
(2008). 

III 

With these principles in mind, we consider whether Con­
gress clearly prescribed that the deadline for filing a notice 
of appeal with the Veterans Court should be “jurisdictional.” 

A 

Contending that the 120-day filing deadline was meant to 
be jurisdictional, the Government maintains that Bowles is 
controlling. The Government reads Bowles to mean that all 
statutory deadlines for taking appeals in civil cases are juris­
dictional. Since § 7266(a) establishes a statutory deadline 
for taking an appeal in a civil case, the Government reasons, 
that deadline is jurisdictional. 

We reject the major premise of this syllogism. Bowles 
did not hold categorically that every deadline for seeking 
judicial review in civil litigation is jurisdictional. Instead, 
Bowles concerned an appeal from one court to another court. 
The “century’s worth of precedent and practice in American 
courts” on which Bowles relied involved appeals of that type. 
See 551 U. S., at 209–210, and n. 2. 
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Contending that Bowles’ reasoning extends to the judicial 
review of administrative decisions, the Government relies on 
Stone v. INS, 514 U. S. 386 (1995). There, without elabora­
tion, we described as “ ‘mandatory and jurisdictional’ ” the 
deadline for seeking review in the courts of appeals of final 
removal orders of the Board of Immigration Appeals. Id., 
at 405 (quoting Missouri v. Jenkins, 495 U. S. 33, 45 (1990)). 
The Government also notes that lower court decisions have 
uniformly held that the Hobbs Act’s 60-day time limit for 
filing a petition for review of certain final agency decisions, 
28 U. S. C. § 2344, is jurisdictional. Brief for Respondent 18. 

Petitioner correctly observes, however, that Veterans 
Court review of a VA decision denying benefits differs in 
many respects from court of appeals review of an agency 
decision under the Hobbs Act. Cf. Shinseki v. Sanders, 556 
U. S. 396, 412 (2009) (“Congress has made clear that the VA is 
not an ordinary agency”). And there is force to petitioner’s 
argument that a more appropriate analog is judicial review 
of an administrative decision denying Social Security disabil­
ity benefits. The Social Security disability benefits pro­
gram, like the veterans benefits program, is “unusually pro­
tective” of claimants, Heckler v. Day, 467 U. S. 104, 106–107 
(1984). See also Sims v. Apfel, 530 U. S. 103, 110–112 (2000) 
(plurality opinion). Indeed, the Government acknowledges 
that “the Social Security and veterans-benefit review mecha­
nisms share significant common attributes.” Brief for Re­
spondent 16. And long before Congress enacted the VJRA, 
we held that the deadline for obtaining review of Social Secu­
rity benefits decisions in district court, 42 U. S. C. § 405(g), is 
not jurisdictional. Bowen v. City of New York, 476 U. S. 
467, 478, and n. 10 (1986); Mathews v. Eldridge, 424 U. S. 319, 
328, n. 9 (1976); Weinberger v. Salfi, 422 U. S. 749, 763–764 
(1975). 

In the end, however, none of the precedents cited by the 
parties controls our decision here. All of those cases in­
volved review by Article III courts. This case, by contrast, 
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involves review by an Article I tribunal as part of a unique 
administrative scheme. Instead of applying a categorical 
rule regarding review of administrative decisions, we at­
tempt to ascertain Congress’ intent regarding the particular 
type of review at issue in this case. 

B 
Several factors convince us that the 120-day deadline for 

seeking Veterans Court review was not meant to have juris­
dictional attributes. 

The terms of the provision setting that deadline, 38 
U. S. C. § 7266(a), do not suggest, much less provide clear evi­
dence, that the provision was meant to carry jurisdictional 
consequences. Section 7266(a) provides: 

“In order to obtain review by the Court of Appeals 
for Veterans Claims of a final decision of the Board of 
Veterans’ Appeals, a person adversely affected by such 
decision shall file a notice of appeal with the Court 
within 120 days after the date on which notice of the 
decision is mailed pursuant to section 7104(e) of this 
title.” 

This provision “does not speak in jurisdictional terms or 
refer in any way to the jurisdiction of the [Veterans Court],” 
Zipes v. Trans World Airlines, Inc., 455 U. S. 385, 394 (1982). 
If Congress had wanted the 120-day time to be treated as 
jurisdictional, it could have cast that provision in language 
like that in the provision of the VJRA that governs Federal 
Circuit review of decisions of the Veterans Court. This lat­
ter provision states that Federal Circuit review must be ob­
tained “within the time and in the manner prescribed for 
appeal to United States courts of appeals from United States 
district courts.” § 7292(a). Because the time for taking an 
appeal from a district court to a court of appeals in a civil 
case has long been understood to be jurisdictional, see 
Bowles, supra, at 209–210, and n. 2, this language clearly 
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signals an intent to impose the same restrictions on appeals 
from the Veterans Court to the Federal Circuit. But the 
120-day limit at issue in this case is not framed in comparable 
terms. It is true that § 7266 is cast in mandatory language, 
but we have rejected the notion that “all mandatory pre­
scriptions, however emphatic, are . . . properly typed juris­
dictional.” Union Pacific, 558 U. S., at 81 (quoting Arbaugh, 
546 U. S., at 510; internal quotation marks omitted). Thus, 
the language of § 7266 provides no clear indication that Con­
gress wanted that provision to be treated as having jurisdic­
tional attributes. 

Nor does § 7266’s placement within the VJRA provide such 
an indication. Congress placed § 7266, numbered § 4066 in 
the enacting legislation, in a subchapter entitled “Proce­
dure.” See VJRA § 301, 102 Stat. 4113, 4115–4116. That 
placement suggests Congress regarded the 120-day limit as 
a claim-processing rule. Cf. INS v. National Center for Im­
migrants’ Rights, Inc., 502 U. S. 183, 189 (1991) (“[T]he title 
of a statute or section can aid in resolving an ambiguity in 
the legislation’s text”). Congress elected not to place the 
120-day limit in the VJRA subchapter entitled “Organization 
and Jurisdiction.” See 102 Stat. 4113–4115. 

Within that subchapter, a separate provision, captioned 
“Jurisdiction; finality of decisions,” prescribes the jurisdic­
tion of the Veterans Court. Id., at 4113–4114. Subsection 
(a) of that provision, numbered § 4052 in the enacting legisla­
tion, grants the Veterans Court “exclusive jurisdiction to re­
view decisions of the Board of Veterans’ Appeals” and the 
“power to affirm, modify, or reverse a decision of the Board 
or to remand the matter, as appropriate.” Id., at 4113. It 
also prohibits the court from hearing appeals by the VA Sec­
retary. Subsection (b) limits the court’s review to “the rec­
ord of proceedings before the [VA],” specifies the scope of 
that review, and precludes review of the VA’s disability rat­
ings schedule. Ibid. Nothing in this provision or in the 
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“Organization and Jurisdiction” subchapter addresses the 
time for seeking Veterans Court review. 

While the terms and placement of § 7266 provide some in­
dication of Congress’ intent, what is most telling here are the 
singular characteristics of the review scheme that Congress 
created for the adjudication of veterans’ benefits claims. 
“The solicitude of Congress for veterans is of long standing.” 
United States v. Oregon, 366 U. S. 643, 647 (1961); see also 
Sanders, 556 U. S., at 412. And that solicitude is plainly re­
flected in the VJRA, as well as in subsequent laws that 
“place a thumb on the scale in the veteran’s favor in the 
course of administrative and judicial review of VA decisions,” 
id., at 416 (Souter, J., dissenting). See, e. g., Veterans 
Claims Assistance Act of 2000, 114 Stat. 2096; Act of Nov. 21, 
1997, 111 Stat. 2271; VJRA § 103, 102 Stat. 4106–4107. 

The contrast between ordinary civil litigation—which pro­
vided the context of our decision in Bowles—and the system 
that Congress created for the adjudication of veterans’ bene­
fits claims could hardly be more dramatic. In ordinary civil 
litigation, plaintiffs must generally commence their suits 
within the time specified in a statute of limitations, see 28 
U. S. C. § 1658, and the litigation is adversarial. Plaintiffs 
must gather the evidence that supports their claims and gen­
erally bear the burden of production and persuasion. Both 
parties may appeal an adverse trial-court decision, see 
§ 1291, and a final judgment may be reopened only in narrow 
circumstances. See Fed. Rule Civ. Proc. 60. 

By contrast, a veteran seeking benefits need not file an 
initial claim within any fixed period after the alleged onset 
of disability or separation from service. When a claim is 
filed, proceedings before the VA are informal and nonadver­
sarial. The VA is charged with the responsibility of assist­
ing veterans in developing evidence that supports their 
claims, and in evaluating that evidence, the VA must give 
the veteran the benefit of any doubt. If a veteran is unsuc­
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cessful before a regional office, the veteran may obtain de 
novo review before the Board, and if the veteran loses before 
the Board, the veteran can obtain further review in the Vet­
erans Court. A Board decision in the veteran’s favor, on the 
other hand, is final. And even if a veteran is denied benefits 
after exhausting all avenues of administrative and judicial 
review, a veteran may reopen a claim simply by presenting 
“new and material evidence.” Rigid jurisdictional treat­
ment of the 120-day period for filing a notice of appeal in the 
Veterans Court would clash sharply with this scheme. 

We have long applied “the canon that provisions for bene­
fits to members of the Armed Services are to be construed 
in the beneficiaries’ favor.” King v. St. Vincent’s Hospital, 
502 U. S. 215, 220–221, n. 9 (1991); see also Coffy v. Republic 
Steel Corp., 447 U. S. 191, 196 (1980); Fishgold v. Sullivan 
Drydock & Repair Corp., 328 U. S. 275, 285 (1946). Particu­
larly in light of this canon, we do not find any clear indication 
that the 120-day limit was intended to carry the harsh conse­
quences that accompany the jurisdiction tag. 

The Government argues that there is no reason to think 
that jurisdictionally time-limited review is inconsistent with 
a pro-veteran administrative scheme because, prior to the 
enactment of the VJRA in 1988, VA decisions were not sub­
ject to any further review at all. Brief for Respondent 29. 
The provision at issue here, however, was enacted as part of 
the VJRA, and that legislation was decidedly favorable to 
veterans. Accordingly, the review opportunities available to 
veterans before the VJRA was enacted are of little help in 
interpreting 38 U. S. C. § 7266(a). 

IV 

We hold that the deadline for filing a notice of appeal with 
the Veterans Court does not have jurisdictional attributes. 
The 120-day limit is nevertheless an important procedural 
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rule. Whether this case falls within any exception to the 
rule is a question to be considered on remand.4 

The judgment of the United States Court of Appeals for 
the Federal Circuit is reversed, and the case is remanded for 
further proceedings consistent with this opinion. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci­
sion of this case. 

4 The parties have not asked us to address whether the 120-day deadline 
in 38 U. S. C. § 7266(a) is subject to equitable tolling, nor has the Govern­
ment disputed that the deadline is subject to equitable tolling if it is not 
jurisdictional. See Brief for Petitioner 18. Accordingly, we express no 
view on this question. 
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SNYDER v. PHELPS et al. 

certiorari to the united states court of appeals for 
the fourth circuit 

No. 09–751. Argued October 6, 2010—Decided March 2, 2011 

For the past 20 years, the congregation of the Westboro Baptist Church 
has picketed military funerals to communicate its belief that God hates 
the United States for its tolerance of homosexuality, particularly in 
America’s military. The church’s picketing has also condemned the 
Catholic Church for scandals involving its clergy. Fred Phelps, who 
founded the church, and six Westboro Baptist parishioners (all relatives 
of Phelps) traveled to Maryland to picket the funeral of Marine Lance 
Corporal Matthew Snyder, who was killed in Iraq in the line of duty. 
The picketing took place on public land approximately 1,000 feet from 
the church where the funeral was held, in accordance with guidance 
from local law enforcement officers. The picketers peacefully displayed 
their signs—stating, e. g., “Thank God for Dead Soldiers,” “Fags Doom 
Nations,” “America is Doomed,” “Priests Rape Boys,” and “You’re 
Going to Hell”—for about 30 minutes before the funeral began. Mat­
thew Snyder’s father (Snyder), petitioner here, saw the tops of the 
picketers’ signs when driving to the funeral, but did not learn what 
was written on the signs until watching a news broadcast later that 
night. 

Snyder filed a diversity action against Phelps, his daughters—who 
participated in the picketing—and the church (collectively Westboro) al­
leging, as relevant here, state tort claims of intentional infliction of emo­
tional distress, intrusion upon seclusion, and civil conspiracy. A jury 
held Westboro liable for millions of dollars in compensatory and punitive 
damages. Westboro challenged the verdict as grossly excessive and 
sought judgment as a matter of law on the ground that the First Amend­
ment fully protected its speech. The District Court reduced the puni­
tive damages award, but left the verdict otherwise intact. The Fourth 
Circuit reversed, concluding that Westboro’s statements were entitled 
to First Amendment protection because those statements were on mat­
ters of public concern, were not provably false, and were expressed 
solely through hyperbolic rhetoric. 

Held: The First Amendment shields Westboro from tort liability for its 
picketing in this case. Pp. 451–461. 

(a) The Free Speech Clause of the First Amendment can serve as a 
defense in state tort suits, including suits for intentional infliction of 
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emotional distress. Hustler Magazine, Inc. v. Falwell, 485 U. S. 46, 50– 
51. Whether the First Amendment prohibits holding Westboro liable 
for its speech in this case turns largely on whether that speech is of 
public or private concern, as determined by all the circumstances of 
the case. “[S]peech on public issues occupies the ‘ “highest rung of the 
hierarchy of First Amendment values” ’ and is entitled to special protec­
tion.” Connick v. Myers, 461 U. S. 138, 145. Although the boundaries 
of what constitutes speech on matters of public concern are not well 
defined, this Court has said that speech is of public concern when it can 
“be fairly considered as relating to any matter of political, social, or 
other concern to the community,” id., at 146, or when it “is a subject of 
general interest and of value and concern to the public,” San Diego 
v. Roe, 543 U. S. 77, 83–84. A statement’s arguably “inappropriate or 
controversial character . . . is irrelevant to the question whether it deals 
with a matter of public concern.” Rankin v. McPherson, 483 U. S. 378, 
387. Pp. 451–453. 

To determine whether speech is of public or private concern, this 
Court must independently examine the “ ‘content, form, and context’ ” 
of the speech “ ‘as revealed by the whole record.’ ” Dun & Bradstreet, 
Inc. v. Greenmoss Builders, Inc., 472 U. S. 749, 761. In considering 
content, form, and context, no factor is dispositive, and it is necessary 
to evaluate all aspects of the speech. Pp. 453–454. 

The “content” of Westboro’s signs plainly relates to public, rather than 
private, matters. The placards highlighted issues of public import— 
the political and moral conduct of the United States and its citizens, the 
fate of the Nation, homosexuality in the military, and scandals involving 
the Catholic clergy—and Westboro conveyed its views on those issues 
in a manner designed to reach as broad a public audience as possible. 
Even if a few of the signs were viewed as containing messages related 
to a particular individual, that would not change the fact that the domi­
nant theme of Westboro’s demonstration spoke to broader public is­
sues. P. 454. 

The “context” of the speech—its connection with Matthew Snyder’s 
funeral—cannot by itself transform the nature of Westboro’s speech. 
The signs reflected Westboro’s condemnation of much in modern society, 
and it cannot be argued that Westboro’s use of speech on public issues 
was in any way contrived to insulate a personal attack on Snyder from 
liability. Westboro had been actively engaged in speaking on the sub­
jects addressed in its picketing long before it became aware of Matthew 
Snyder, and there can be no serious claim that the picketing did not 
represent Westboro’s honestly held beliefs on public issues. Westboro 
may have chosen the picket location to increase publicity for its views, 
and its speech may have been particularly hurtful to Snyder. That does 
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not mean that its speech should be afforded less than full First Amend­
ment protection under the circumstances of this case. Pp. 454–456. 

That said, “ ‘[e]ven protected speech is not equally permissible in all 
places and at all times.’ ” Frisby v. Schultz, 487 U. S. 474, 479. West­
boro’s choice of where and when to conduct its picketing is not beyond 
the Government’s regulatory reach—it is “subject to reasonable time, 
place, or manner restrictions.” Clark v. Community for Creative 
Non-Violence, 468 U. S. 288, 293. The facts here are quite different, 
however, both with respect to the activity being regulated and the 
means of restricting those activities, from the few limited situations 
where the Court has concluded that the location of targeted picketing 
can be properly regulated under provisions deemed content neutral. 
Frisby, supra, at 477; Madsen v. Women’s Health Center, Inc., 512 U. S. 
753, 768, distinguished. Maryland now has a law restricting funeral 
picketing, but that law was not in effect at the time of these events, so 
this Court has no occasion to consider whether that law is a “reasonable 
time, place, or manner restrictio[n]” under the standards announced by 
this Court. Clark, supra, at 293. Pp. 456–457. 

The “special protection” afforded to what Westboro said, in the whole 
context of how and where it chose to say it, cannot be overcome by a 
jury finding that the picketing was “outrageous” for purposes of apply­
ing the state law tort of intentional infliction of emotional distress. 
That would pose too great a danger that the jury would punish Westboro 
for its views on matters of public concern. For all these reasons, the 
jury verdict imposing tort liability on Westboro for intentional infliction 
of emotional distress must be set aside. Pp. 458–459. 

(b) Snyder also may not recover for the tort of intrusion upon seclu­
sion. He argues that he was a member of a captive audience at his 
son’s funeral, but the captive audience doctrine—which has been applied 
sparingly, see Rowan v. Post Office Dept., 397 U. S. 728, 736–738; Frisby, 
supra, at 484–485—should not be expanded to the circumstances here. 
Westboro stayed well away from the memorial service, Snyder could 
see no more than the tops of the picketers’ signs, and there is no in­
dication that the picketing interfered with the funeral service itself. 
Pp. 459–460. 

(c) Because the First Amendment bars Snyder from recovery for in­
tentional infliction of emotional distress or intrusion upon seclusion— 
the allegedly unlawful activity Westboro conspired to accomplish—Sny­
der also cannot recover for civil conspiracy based on those torts. P. 460. 

(d) Westboro addressed matters of public import on public property, 
in a peaceful manner, in full compliance with the guidance of local offi­
cials. It did not disrupt Matthew Snyder’s funeral, and its choice to 
picket at that time and place did not alter the nature of its speech. 
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Because this Nation has chosen to protect even hurtful speech on public 
issues to ensure that public debate is not stifled, Westboro must be 
shielded from tort liability for its picketing in this case. Pp. 460–461. 

580 F. 3d 206, affirmed. 

Roberts, C. J., delivered the opinion of the Court, in which Scalia, 
Kennedy, Thomas, Ginsburg, Breyer, Sotomayor, and Kagan, JJ., 
joined. Breyer, J., filed a concurring opinion, post, p. 461. Alito, J., 
filed a dissenting opinion, post, p. 463. 

Sean E. Summers argued the cause for petitioner. With 
him on the briefs were Alex E. Snyder and Craig T. 
Trebilcock. 

Margie J. Phelps argued the cause and filed a brief for 
respondents.* 

*Briefs of amici curiae urging reversal were filed for the State of Kan­
sas et al. by Steve Six, Attorney General of Kansas, Stephen R. McAllister, 
Solicitor General, and Kristafer R. Ailslieger, Deputy Solicitor General, 
and by the Attorneys General for their respective jurisdictions as follows: 
Troy King of Alabama, Daniel S. Sullivan of Alaska, Terry Goddard of 
Arizona, Dustin McDaniel of Arkansas, Edmund G. Brown, Jr., of Califor­
nia, John W. Suthers of Colorado, Richard Blumenthal of Connecticut, 
Joseph R. Biden III of Delaware, Peter J. Nickles of the District of Colum­
bia, Bill McCollum of Florida, Thurbert E. Baker of Georgia, Mark J. 
Bennett of Hawaii, Lawrence G. Wasden of Idaho, Lisa Madigan of Illinois, 
Gregory F. Zoeller of Indiana, Tom Miller of Iowa, Jack Conway of Ken­
tucky, James D. “Buddy” Caldwell of Louisiana, Douglas F. Gansler of 
Maryland, Martha Coakley of Massachusetts, Michael A. Cox of Michigan, 
Lori Swanson of Minnesota, Jim Hood of Mississippi, Chris Koster of 
Missouri, Steve Bullock of Montana, Jon Bruning of Nebraska, Catherine 
Cortez Masto of Nevada, Michael A. Delaney of New Hampshire, Paula 
T. Dow of New Jersey, Gary K. King of New Mexico, Andrew Cuomo of 
New York, Roy A. Cooper of North Carolina, Wayne Stenehjem of North 
Dakota, Richard Cordray of Ohio, W. A. Drew Edmondson of Oklahoma, 
John R. Kroger of Oregon, Thomas W. Corbett, Jr., of Pennsylvania, Pat­
rick C. Lynch of Rhode Island, Henry D. McMaster of South Carolina, 
Marty J. Jackley of South Dakota, Robert E. Cooper, Jr., of Tennessee, 
Greg Abbott of Texas, Mark L. Shurtleff of Utah, William H. Sorrell of 
Vermont, Robert M. McKenna of Washington, Darrell V. McGraw, Jr., of 
West Virginia, J. B. Van Hollen of Wisconsin, and Bruce A. Salzburg of 
Wyoming; for the American Legion by Gene C. Schaerr, Steffen N. John­
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Chief Justice Roberts delivered the opinion of the 
Court. 

A jury held members of the Westboro Baptist Church lia­
ble for millions of dollars in damages for picketing near a 
soldier’s funeral service. The picket signs reflected the 
church’s view that the United States is overly tolerant of sin 
and that God kills American soldiers as punishment. The 
question presented is whether the First Amendment shields 
the church members from tort liability for their speech in 
this case. 

son, Linda T. Coberly, and Phil Onderdonk; for the Center for Constitu­
tional Jurisprudence by David L. Llewellyn, Jr.; for the Veterans of For­
eign Wars of the United States by Timothy J. Nieman and Lawrence M. 
Maher; and for Senator Harry Reid et al. by Walter Dellinger and Jona­
than D. Hacker. A brief of amicus curiae urging vacation was filed for 
the American Center for Law and Justice by Jay Alan Sekulow, Stuart J. 
Roth, Colby M. May, and Walter M. Weber. 

Briefs of amici curiae urging affirmance were filed for the American 
Civil Liberties Union et al. by Joel Kleinman, David Schur, Steven R. 
Shapiro, and Deborah A. Jeon; for the Foundation for Individual Rights 
in Education et al. by Greg Lukianoff and Eugene Volokh, pro se; for the 
Reporters Committee for Freedom of the Press et al. by Robert Corn-
Revere, John R. Eastburg, Thomas R. Burke, Bruce E. H. Johnson, Lucy 
A. Dalglish, Gregg P. Leslie, Kevin M. Goldberg, Jonathan Bloom, David 
Ardia, David M. Giles, Peter Scheer, Eve Burton, Jonathan R. Donnel­
lan, Mickey H. Osterreicher, George Freeman, René P. Milam, Barbara 
L. Camens, Bruce W. Sanford, Bruce D. Brown, Laurie A. Babinski, and 
David S. Bralow; for the Rutherford Institute by John W. Whitehead and 
James J. Knicely; and for the Thomas Jefferson Center for the Protection 
of Free Expression et al. by J. Joshua Wheeler, Clay Calvert, Joan E. 
Bertin, and Robert D. Richards. 

Briefs of amici curiae were filed for the Anti-Defamation League by 
Leonard M. Niehoff, Martin E. Karlinsky, Mark S. Finkelstein, Steven 
M. Freeman, and Steven C. Sheinberg; for the John Marshall Law School 
Veterans Legal Support Center & Clinic et al. by Michael Seng; for Lib­
erty Counsel by Mathew D. Staver, Anita L. Staver, Stephen M. Cramp-
ton, and Mary E. McAlister; and for Scholars of First Amendment Law 
by Charles F. Smith. 
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I
 
A
 

Fred Phelps founded the Westboro Baptist Church in To­
peka, Kansas, in 1955. The church’s congregation believes 
that God hates and punishes the United States for its toler­
ance of homosexuality, particularly in America’s military. 
The church frequently communicates its views by picketing, 
often at military funerals. In the more than 20 years that 
the members of Westboro Baptist have publicized their mes­
sage, they have picketed nearly 600 funerals. Brief for 
Rutherford Institute as Amicus Curiae 7, n. 14. 

Marine Lance Corporal Matthew Snyder was killed in Iraq 
in the line of duty. Lance Corporal Snyder’s father selected 
the Catholic church in the Snyders’ hometown of Westmin­
ster, Maryland, as the site for his son’s funeral. Local news­
papers provided notice of the time and location of the service. 

Phelps became aware of Matthew Snyder’s funeral and de­
cided to travel to Maryland with six other Westboro Baptist 
parishioners (two of his daughters and four of his grandchil­
dren) to picket. On the day of the memorial service, the 
Westboro congregation members picketed on public land ad­
jacent to public streets near the Maryland State House, 
the United States Naval Academy, and Matthew Snyder’s 
funeral. The Westboro picketers carried signs that were 
largely the same at all three locations. They stated, for in­
stance: “God Hates the USA/Thank God for 9/11,” “America 
is Doomed,” “Don’t Pray for the USA,” “Thank God for 
IEDs,” “Thank God for Dead Soldiers,” “Pope in Hell,” 
“Priests Rape Boys,” “God Hates Fags,” “You’re Going to 
Hell,” and “God Hates You.” 

The church had notified the authorities in advance of its 
intent to picket at the time of the funeral, and the picketers 
complied with police instructions in staging their demonstra­
tion. The picketing took place within a 10- by 25-foot plot 
of public land adjacent to a public street, behind a temporary 
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fence. App. to Brief for Appellants in No. 08–1026 (CA4), 
pp. 2282–2285 (hereinafter App.). That plot was approxi­
mately 1,000 feet from the church where the funeral was 
held. Several buildings separated the picket site from the 
church. Id., at 3758. The Westboro picketers displayed 
their signs for about 30 minutes before the funeral began and 
sang hymns and recited Bible verses. None of the picketers 
entered church property or went to the cemetery. They did 
not yell or use profanity, and there was no violence associ­
ated with the picketing. Id., at 2168, 2371, 2286, 2293. 

The funeral procession passed within 200 to 300 feet of the 
picket site. Although Snyder testified that he could see the 
tops of the picket signs as he drove to the funeral, he did not 
see what was written on the signs until later that night, 
while watching a news broadcast covering the event. Id., 
at 2084–2086.1 

B 

Snyder filed suit against Phelps, Phelps’s daughters, and 
the Westboro Baptist Church (collectively Westboro or the 

1 A few weeks after the funeral, one of the picketers posted a message 
on Westboro’s Web site discussing the picketing and containing religiously 
oriented denunciations of the Snyders, interspersed among lengthy Bible 
quotations. Snyder discovered the posting, referred to by the parties as 
the “epic,” during an Internet search for his son’s name. The epic is not 
properly before us and does not factor in our analysis. Although the epic 
was submitted to the jury and discussed in the courts below, Snyder never 
mentioned it in his petition for certiorari. See Pet. for Cert. i (“Snyder’s 
claim arose out of Phelps’ intentional acts at Snyder’s son’s funeral” (em­
phasis added)); this Court’s Rule 14.1(g) (petition must contain statement 
“setting out the facts material to consideration of the question presented”). 
Nor did Snyder respond to the statement in the opposition to certiorari 
that “[t]hough the epic was asserted as a basis for the claims at trial, the 
petition . . .  appears to be addressing only claims based on the picketing.” 
Brief in Opposition 9. Snyder devoted only one paragraph in the argu­
ment section of his opening merits brief to the epic. Given the foregoing 
and the fact that an Internet posting may raise distinct issues in this 
context, we decline to consider the epic in deciding this case. See Ontario 
v. Quon, 560 U. S. 746, 759–760 (2010). 
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church) in the United States District Court for the District 
of Maryland under that court’s diversity jurisdiction. Sny­
der alleged five state tort law claims: defamation, publicity 
given to private life, intentional infliction of emotional dis­
tress, intrusion upon seclusion, and civil conspiracy. West­
boro moved for summary judgment contending, in part, that 
the church’s speech was insulated from liability by the First 
Amendment. See 533 F. Supp. 2d 567, 570 (2008). 

The District Court awarded Westboro summary judgment 
on Snyder’s claims for defamation and publicity given to pri­
vate life, concluding that Snyder could not prove the neces­
sary elements of those torts. Id., at 572–573. A trial was 
held on the remaining claims. At trial, Snyder described 
the severity of his emotional injuries. He testified that he 
is unable to separate the thought of his dead son from his 
thoughts of Westboro’s picketing, and that he often becomes 
tearful, angry, and physically ill when he thinks about it. 
Id., at 588–589. Expert witnesses testified that Snyder’s 
emotional anguish had resulted in severe depression and had 
exacerbated pre-existing health conditions. 

A jury found for Snyder on the intentional infliction of 
emotional distress, intrusion upon seclusion, and civil con­
spiracy claims, and held Westboro liable for $2.9 million in 
compensatory damages and $8 million in punitive damages. 
Westboro filed several post-trial motions, including a motion 
contending that the jury verdict was grossly excessive and a 
motion seeking judgment as a matter of law on all claims on 
First Amendment grounds. The District Court remitted 
the punitive damages award to $2.1 million, but left the jury 
verdict otherwise intact. Id., at 597. 

In the Court of Appeals, Westboro’s primary argument 
was that the church was entitled to judgment as a matter of 
law because the First Amendment fully protected West­
boro’s speech. The Court of Appeals agreed. 580 F. 3d 206, 
221 (CA4 2009). The court reviewed the picket signs and 
concluded that Westboro’s statements were entitled to First 
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Amendment protection because those statements were on 
matters of public concern, were not provably false, and 
were expressed solely through hyperbolic rhetoric. Id., at 
222–224.2 

We granted certiorari. 559 U. S. 990 (2010). 

II 

To succeed on a claim for intentional infliction of emotional 
distress in Maryland, a plaintiff must demonstrate that the 
defendant intentionally or recklessly engaged in extreme and 
outrageous conduct that caused the plaintiff to suffer severe 
emotional distress. See Harris v. Jones, 281 Md. 560, 565– 
566, 380 A. 2d 611, 614 (1977). The Free Speech Clause of 
the First Amendment—“Congress shall make no law . . . 
abridging the freedom of speech”—can serve as a defense in 
state tort suits, including suits for intentional infliction of 
emotional distress. See, e. g., Hustler Magazine, Inc. v. Fal­
well, 485 U. S. 46, 50–51 (1988).3 

Whether the First Amendment prohibits holding West­
boro liable for its speech in this case turns largely on whether 
that speech is of public or private concern, as determined by 
all the circumstances of the case. “[S]peech on ‘matters of 
public concern’ . . . is ‘at the heart of the First Amendment’s 

2 One judge concurred in the judgment on the ground that Snyder had 
failed to introduce sufficient evidence at trial to support a jury verdict 
on any of his tort claims. 580 F. 3d, at 227 (opinion of Shedd, J.). The 
Court of Appeals majority determined that the picketers had “voluntarily 
waived” any such contention on appeal. Id., at 216. Like the court 
below, we proceed on the unexamined premise that respondents’ speech 
was tortious. 

3 The dissent attempts to draw parallels between this case and hy­
pothetical cases involving defamation or fighting words. Post, at 471–472 
(opinion of Alito, J.). But, as the court below noted, there is “no sugges­
tion that the speech at issue falls within one of the categorical exclusions 
from First Amendment protection, such as those for obscenity or ‘fighting 
words.’ ” 580 F. 3d, at 218, n. 12; see United States v. Stevens, 559 U. S. 
460, 468–469 (2010). 
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protection.’ ” Dun & Bradstreet, Inc. v. Greenmoss Build­
ers, Inc., 472 U. S. 749, 758–759 (1985) (opinion of Powell, J.) 
(quoting First Nat. Bank of Boston v. Bellotti, 435 U. S. 765, 
776 (1978)). The First Amendment reflects “a profound na­
tional commitment to the principle that debate on public is­
sues should be uninhibited, robust, and wide-open.” New 
York Times Co. v. Sullivan, 376 U. S. 254, 270 (1964). That 
is because “speech concerning public affairs is more than 
self-expression; it is the essence of self-government.” Gar­
rison v. Louisiana, 379 U. S. 64, 74–75 (1964). Accordingly, 
“speech on public issues occupies the highest rung of the hi­
erarchy of First Amendment values, and is entitled to special 
protection.” Connick v. Myers, 461 U. S. 138, 145 (1983) (in­
ternal quotation marks omitted). 

“ ‘[N]ot all speech is of equal First Amendment impor­
tance,’ ” however, and where matters of purely private sig­
nificance are at issue, First Amendment protections are often 
less rigorous. Hustler, supra, at 56 (quoting Dun & Brad­
street, supra, at 758); see Connick, supra, at 145–147. That 
is because restricting speech on purely private matters does 
not implicate the same constitutional concerns as limiting 
speech on matters of public interest: “[T]here is no threat 
to the free and robust debate of public issues; there is no 
potential interference with a meaningful dialogue of ideas”; 
and the “threat of liability” does not pose the risk of 
“a reaction of self-censorship” on matters of public import. 
Dun & Bradstreet, supra, at 760 (internal quotation marks 
omitted). 

We noted a short time ago, in considering whether public 
employee speech addressed a matter of public concern, that 
“the boundaries of the public concern test are not well de­
fined.” San Diego v. Roe, 543 U. S. 77, 83 (2004) (per cu­
riam). Although that remains true today, we have articu­
lated some guiding principles, principles that accord broad 
protection to speech to ensure that courts themselves do not 
become inadvertent censors. 
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Speech deals with matters of public concern when it can 
“be fairly considered as relating to any matter of political, 
social, or other concern to the community,” Connick, supra, 
at 146, or when it “is a subject of legitimate news interest; 
that is, a subject of general interest and of value and concern 
to the public,” San Diego, supra, at 83–84. See Cox Broad­
casting Corp. v. Cohn, 420 U. S. 469, 492–494 (1975); Time, 
Inc. v. Hill, 385 U. S. 374, 387–388 (1967). The arguably “in­
appropriate or controversial character of a statement is irrel­
evant to the question whether it deals with a matter of public 
concern.” Rankin v. McPherson, 483 U. S. 378, 387 (1987). 

Our opinion in Dun & Bradstreet, on the other hand, pro­
vides an example of speech of only private concern. In that 
case we held, as a general matter, that information about 
a particular individual’s credit report “concerns no public 
issue.” 472 U. S., at 762. The content of the report, we ex­
plained, “was speech solely in the individual interest of the 
speaker and its specific business audience.” Ibid. That 
was confirmed by the fact that the particular report was sent 
to only five subscribers to the reporting service, who were 
bound not to disseminate it further. Ibid. To cite another 
example, we concluded in San Diego v. Roe that, in the con­
text of a government employer regulating the speech of its 
employees, videos of an employee engaging in sexually ex­
plicit acts did not address a public concern; the videos “did 
nothing to inform the public about any aspect of the [employ­
ing agency’s] functioning or operation.” 543 U. S., at 84. 

Deciding whether speech is of public or private concern 
requires us to examine the “ ‘content, form, and context’ ” of 
that speech, “ ‘as revealed by the whole record.’ ” Dun & 
Bradstreet, supra, at 761 (quoting Connick, supra, at 147– 
148). As in other First Amendment cases, the court is obli­
gated “to ‘make an independent examination of the whole 
record’ in order to make sure that ‘the judgment does not 
constitute a forbidden intrusion on the field of free expres­
sion.’ ” Bose Corp. v. Consumers Union of United States, 
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Inc., 466 U. S. 485, 499 (1984) (quoting New York Times, 
supra, at 284–286). In considering content, form, and con­
text, no factor is dispositive, and it is necessary to evaluate 
all the circumstances of the speech, including what was said, 
where it was said, and how it was said. 

The “content” of Westboro’s signs plainly relates to broad 
issues of interest to society at large, rather than matters of 
“purely private concern.” Dun & Bradstreet, supra, at 759. 
The placards read “God Hates the USA/Thank God for 9/11,” 
“America is Doomed,” “Don’t Pray for the USA,” “Thank 
God for IEDs,” “Fag Troops,” “Semper Fi Fags,” “God Hates 
Fags,” “Maryland Taliban,” “Fags Doom Nations,” “Not 
Blessed Just Cursed,” “Thank God for Dead Soldiers,” “Pope 
in Hell,” “Priests Rape Boys,” “You’re Going to Hell,” and 
“God Hates You.” App. 3781–3787. While these messages 
may fall short of refined social or political commentary, the 
issues they highlight—the political and moral conduct of the 
United States and its citizens, the fate of our Nation, homo­
sexuality in the military, and scandals involving the Catholic 
clergy—are matters of public import. The signs certainly 
convey Westboro’s position on those issues, in a manner de­
signed, unlike the private speech in Dun & Bradstreet, to 
reach as broad a public audience as possible. And even if a 
few of the signs—such as “You’re Going to Hell” and “God 
Hates You”—were viewed as containing messages related to 
Matthew Snyder or the Snyders specifically, that would not 
change the fact that the overall thrust and dominant theme 
of Westboro’s demonstration spoke to broader public issues. 

Apart from the content of Westboro’s signs, Snyder con­
tends that the “context” of the speech—its connection with 
his son’s funeral—makes the speech a matter of private 
rather than public concern. The fact that Westboro spoke 
in connection with a funeral, however, cannot by itself trans­
form the nature of Westboro’s speech. Westboro’s signs, 
displayed on public land next to a public street, reflect the 
fact that the church finds much to condemn in modern 
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society. Its speech is “fairly characterized as constituting 
speech on a matter of public concern,” Connick, 461 U. S., at 
146, and the funeral setting does not alter that conclusion. 

Snyder argues that the church members in fact mounted 
a personal attack on Snyder and his family, and then at­
tempted to “immunize their conduct by claiming that they 
were actually protesting the United States’ tolerance of ho­
mosexuality or the supposed evils of the Catholic Church.” 
Reply Brief for Petitioner 10. We are not concerned in this 
case that Westboro’s speech on public matters was in any 
way contrived to insulate speech on a private matter from 
liability. Westboro had been actively engaged in speaking 
on the subjects addressed in its picketing long before it be­
came aware of Matthew Snyder, and there can be no serious 
claim that Westboro’s picketing did not represent its “hon­
estly believed” views on public issues. Garrison, 379 U. S., 
at 73. There was no pre-existing relationship or conflict be­
tween Westboro and Snyder that might suggest Westboro’s 
speech on public matters was intended to mask an attack on 
Snyder over a private matter. Contrast Connick, 461 U. S., 
at 153 (finding public employee speech a matter of private 
concern when it was “no coincidence that [the speech] fol­
lowed upon the heels of [a] transfer notice” affecting the 
employee). 

Snyder goes on to argue that Westboro’s speech should be 
afforded less than full First Amendment protection “not only 
because of the words” but also because the church members 
exploited the funeral “as a platform to bring their message 
to a broader audience.” Brief for Petitioner 44, 40. There 
is no doubt that Westboro chose to stage its picketing at 
the Naval Academy, the Maryland State House, and Matthew 
Snyder’s funeral to increase publicity for its views and be­
cause of the relation between those sites and its views—in 
the case of the military funeral, because Westboro believes 
that God is killing American soldiers as punishment for the 
Nation’s sinful policies. 
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Westboro’s choice to convey its views in conjunction with 
Matthew Snyder’s funeral made the expression of those 
views particularly hurtful to many, especially to Matthew’s 
father. The record makes clear that the applicable legal 
term—“emotional distress”—fails to capture fully the an­
guish Westboro’s choice added to Mr. Snyder’s already incal­
culable grief. But Westboro conducted its picketing peace­
fully on matters of public concern at a public place adjacent 
to a public street. Such space occupies a “special position 
in terms of First Amendment protection.” United States 
v. Grace, 461 U. S. 171, 180 (1983). “[W]e have repeatedly 
referred to public streets as the archetype of a traditional 
public forum,” noting that “ ‘[t]ime out of mind’ public streets 
and sidewalks have been used for public assembly and de­
bate.” Frisby v. Schultz, 487 U. S. 474, 480 (1988).4 

That said, “[e]ven protected speech is not equally permissi­
ble in all places and at all times.” Id., at 479 (quoting Corne­
lius v. NAACP Legal Defense & Ed. Fund, Inc., 473 U. S. 
788, 799 (1985)). Westboro’s choice of where and when to 
conduct its picketing is not beyond the Government’s regu­
latory reach—it is “subject to reasonable time, place, or 
manner restrictions” that are consistent with the standards 
announced in this Court’s precedents. Clark v. Community 
for Creative Non-Violence, 468 U. S. 288, 293 (1984). Mary­
land now has a law imposing restrictions on funeral picket­
ing, Md. Crim. Law Code Ann. § 10–205 (Lexis Supp. 2010), 
as do 43 other States and the Federal Government. See 
Brief for American Legion as Amicus Curiae 18–19, n. 2 

4 The dissent is wrong to suggest that the Court considers a public street 
“a free-fire zone in which otherwise actionable verbal attacks are shielded 
from liability.” Post, at 472. The fact that Westboro conducted its pick­
eting adjacent to a public street does not insulate the speech from liability, 
but instead heightens concerns that what is at issue is an effort to commu­
nicate to the public the church’s views on matters of public concern. That 
is why our precedents so clearly recognize the special significance of this 
traditional public forum. 
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(listing statutes). To the extent these laws are content 
neutral, they raise very different questions from the tort 
verdict at issue in this case. Maryland’s law, however, was 
not in effect at the time of the events at issue here, so we 
have no occasion to consider how it might apply to facts such 
as those before us, or whether it or other similar regulations 
are constitutional.5 

We have identified a few limited situations where the loca­
tion of targeted picketing can be regulated under provisions 
that the Court has determined to be content neutral. In 
Frisby, for example, we upheld a ban on such picketing “be­
fore or about” a particular residence, 487 U. S., at 477. In 
Madsen v. Women’s Health Center, Inc., we approved an in­
junction requiring a buffer zone between protesters and an 
abortion clinic entrance. 512 U. S. 753, 768 (1994). The 
facts here are obviously quite different, both with respect 
to the activity being regulated and the means of restricting 
those activities. 

Simply put, the church members had the right to be where 
they were. Westboro alerted local authorities to its funeral 
protest and fully complied with police guidance on where the 
picketing could be staged. The picketing was conducted 
under police supervision some 1,000 feet from the church, out 
of the sight of those at the church. The protest was not 
unruly; there was no shouting, profanity, or violence. 

The record confirms that any distress occasioned by West­
boro’s picketing turned on the content and viewpoint of the 
message conveyed, rather than any interference with the 
funeral itself. A group of parishioners standing at the very 
spot where Westboro stood, holding signs that said “God 
Bless America” and “God Loves You,” would not have been 
subjected to liability. It was what Westboro said that ex­
posed it to tort damages. 

5 The Maryland law prohibits picketing within 100 feet of a funeral serv­
ice or funeral procession; Westboro’s picketing would have complied with 
that restriction. 
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Given that Westboro’s speech was at a public place on a 
matter of public concern, that speech is entitled to “special 
protection” under the First Amendment. Such speech can­
not be restricted simply because it is upsetting or arouses 
contempt. “If there is a bedrock principle underlying the 
First Amendment, it is that the government may not pro­
hibit the expression of an idea simply because society finds 
the idea itself offensive or disagreeable.” Texas v. Johnson, 
491 U. S. 397, 414 (1989). Indeed, “the point of all speech 
protection . . . is to shield just those choices of content that 
in someone’s eyes are misguided, or even hurtful.” Hurley 
v. Irish-American Gay, Lesbian and Bisexual Group of Bos­
ton, Inc., 515 U. S. 557, 574 (1995). 

The jury here was instructed that it could hold Westboro 
liable for intentional infliction of emotional distress based on 
a finding that Westboro’s picketing was “outrageous.” “Out­
rageousness,” however, is a highly malleable standard with 
“an inherent subjectiveness about it which would allow a 
jury to impose liability on the basis of the jurors’ tastes or 
views, or perhaps on the basis of their dislike of a particular 
expression.” Hustler, 485 U. S., at 55 (internal quotation 
marks omitted). In a case such as this, a jury is “unlikely 
to be neutral with respect to the content of [the] speech,” 
posing “a real danger of becoming an instrument for the sup­
pression of . . .  ‘vehement, caustic, and sometimes unpleas­
an[t]’ ” expression. Bose Corp., 466 U. S., at 510 (quoting 
New York Times, 376 U. S., at 270). Such a risk is unaccept­
able; “in public debate [we] must tolerate insulting, and even 
outrageous, speech in order to provide adequate ‘breathing 
space’ to the freedoms protected by the First Amendment.” 
Boos v. Barry, 485 U. S. 312, 322 (1988) (some internal quota­
tion marks omitted). What Westboro said, in the whole con­
text of how and where it chose to say it, is entitled to “special 
protection” under the First Amendment, and that protection 
cannot be overcome by a jury finding that the picketing 
was outrageous. 
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For all these reasons, the jury verdict imposing tort liabil­
ity on Westboro for intentional infliction of emotional dis­
tress must be set aside. 

III 

The jury also found Westboro liable for the state law torts 
of intrusion upon seclusion and civil conspiracy. The Court 
of Appeals did not examine these torts independently of the 
intentional infliction of emotional distress tort. Instead, the 
Court of Appeals reversed the District Court wholesale, 
holding that the judgment wrongly “attache[d] tort liability 
to constitutionally protected speech.” 580 F. 3d, at 226. 

Snyder argues that even assuming Westboro’s speech is 
entitled to First Amendment protection generally, the 
church is not immunized from liability for intrusion upon se­
clusion because Snyder was a member of a captive audience 
at his son’s funeral. Brief for Petitioner 45–46. We do not 
agree. In most circumstances, “the Constitution does not 
permit the government to decide which types of otherwise 
protected speech are sufficiently offensive to require protec­
tion for the unwilling listener or viewer. Rather, . . . the 
burden normally falls upon the viewer to avoid further bom­
bardment of [his] sensibilities simply by averting [his] eyes.” 
Erznoznik v. Jacksonville, 422 U. S. 205, 210–211 (1975) (in­
ternal quotation marks omitted). As a result, “[t]he ability 
of government, consonant with the Constitution, to shut off 
discourse solely to protect others from hearing it is . . . de­
pendent upon a showing that substantial privacy interests 
are being invaded in an essentially intolerable manner.” 
Cohen v. California, 403 U. S. 15, 21 (1971). 

As a general matter, we have applied the captive audience 
doctrine only sparingly to protect unwilling listeners from 
protected speech. For example, we have upheld a statute 
allowing a homeowner to restrict the delivery of offensive 
mail to his home, see Rowan v. Post Office Dept., 397 U. S. 
728, 736–738 (1970), and an ordinance prohibiting picketing 
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“before or about” any individual’s residence, Frisby, 487 
U. S., at 477, 484–485. 

Here, Westboro stayed well away from the memorial serv­
ice. Snyder could see no more than the tops of the signs 
when driving to the funeral. And there is no indication that 
the picketing in any way interfered with the funeral service 
itself. We decline to expand the captive audience doctrine 
to the circumstances presented here. 

Because we find that the First Amendment bars Snyder 
from recovery for intentional infliction of emotional distress 
or intrusion upon seclusion—the alleged unlawful activity 
Westboro conspired to accomplish—we must likewise hold 
that Snyder cannot recover for civil conspiracy based on 
those torts. 

IV 

Our holding today is narrow. We are required in First 
Amendment cases to carefully review the record, and the 
reach of our opinion here is limited by the particular facts 
before us. As we have noted, “the sensitivity and signifi­
cance of the interests presented in clashes between First 
Amendment and [state law] rights counsel relying on limited 
principles that sweep no more broadly than the appropriate 
context of the instant case.” Florida Star v. B. J. F., 491 
U. S. 524, 533 (1989). 

Westboro believes that America is morally flawed; many 
Americans might feel the same about Westboro. Westboro’s 
funeral picketing is certainly hurtful and its contribution 
to public discourse may be negligible. But Westboro ad­
dressed matters of public import on public property, in a 
peaceful manner, in full compliance with the guidance of local 
officials. The speech was indeed planned to coincide with 
Matthew Snyder’s funeral, but did not itself disrupt that fu­
neral, and Westboro’s choice to conduct its picketing at that 
time and place did not alter the nature of its speech. 

Speech is powerful. It can stir people to action, move 
them to tears of both joy and sorrow, and—as it did here— 
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inflict great pain. On the facts before us, we cannot react 
to that pain by punishing the speaker. As a Nation we have 
chosen a different course—to protect even hurtful speech on 
public issues to ensure that we do not stifle public debate. 
That choice requires that we shield Westboro from tort liabil­
ity for its picketing in this case. 

The judgment of the United States Court of Appeals for 
the Fourth Circuit is affirmed. 

It is so ordered. 

Justice Breyer, concurring. 

I agree with the Court and join its opinion. That opinion 
restricts its analysis here to the matter raised in the petition 
for certiorari, namely, Westboro’s picketing activity. The 
opinion does not examine in depth the effect of television 
broadcasting. Nor does it say anything about Internet post­
ings. The Court holds that the First Amendment protects 
the picketing that occurred here, primarily because the pick­
eting addressed matters of “public concern.” 

While I agree with the Court’s conclusion that the picket­
ing addressed matters of public concern, I do not believe that 
our First Amendment analysis can stop at that point. A 
State can sometimes regulate picketing, even picketing on 
matters of public concern. See Frisby v. Schultz, 487 U. S. 
474 (1988). Moreover, suppose that A were physically to as­
sault B, knowing that the assault (being newsworthy) would 
provide A with an opportunity to transmit to the public his 
views on a matter of public concern. The constitutionally 
protected nature of the end would not shield A’s use of un­
lawful, unprotected means. And in some circumstances the 
use of certain words as means would be similarly unpro­
tected. See Chaplinsky v. New Hampshire, 315 U. S. 568 
(1942) (“fighting words”). 

The dissent recognizes that the means used here consist of 
speech. But it points out that the speech, like an assault, 
seriously harmed a private individual. Indeed, the state 
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tort of “intentional infliction of emotional distress” forbids 
only conduct that produces distress “so severe that no rea­
sonable man could be expected to endure it,” and which itself 
is “so outrageous in character, and so extreme in degree, as 
to go beyond all possible bounds of decency, and to be re­
garded as atrocious, and utterly intolerable in a civilized 
community.” Post, at 464 (opinion of Alito, J.) (quoting 
Harris v. Jones, 281 Md. 560, 567, 571, 380 A. 2d 611, 614, 
616 (1977); internal quotation marks omitted). The dissent 
requires us to ask whether our holding unreasonably limits 
liability for intentional infliction of emotional distress—to 
the point where A (in order to draw attention to his views 
on a public matter) might launch a verbal assault upon B, a 
private person, publicly revealing the most intimate details 
of B’s private life, while knowing that the revelation will 
cause B severe emotional harm. Does our decision leave the 
State powerless to protect the individual against invasions 
of, e. g., personal privacy, even in the most horrendous of 
such circumstances? 

As I understand the Court’s opinion, it does not hold or 
imply that the State is always powerless to provide private 
individuals with necessary protection. Rather, the Court 
has reviewed the underlying facts in detail, as will some­
times prove necessary where First Amendment values and 
state-protected (say, privacy-related) interests seriously con­
flict. Cf. Florida Star v. B. J. F., 491 U. S. 524, 533 (1989); 
Bose Corp. v. Consumers Union of United States, Inc., 466 
U. S. 485, 499 (1984). That review makes clear that West­
boro’s means of communicating its views consisted of picket­
ing in a place where picketing was lawful and in compliance 
with all police directions. The picketing could not be seen 
or heard from the funeral ceremony itself. And Snyder tes­
tified that he saw no more than the tops of the picketers’ 
signs as he drove to the funeral. To uphold the application 
of state law in these circumstances would punish Westboro 
for seeking to communicate its views on matters of public 
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concern without proportionately advancing the State’s inter­
est in protecting its citizens against severe emotional harm. 
Consequently, the First Amendment protects Westboro. As 
I read the Court’s opinion, it holds no more. 

Justice Alito, dissenting. 

Our profound national commitment to free and open de­
bate is not a license for the vicious verbal assault that oc­
curred in this case. 

Petitioner Albert Snyder is not a public figure. He is sim­
ply a parent whose son, Marine Lance Corporal Matthew 
Snyder, was killed in Iraq. Mr. Snyder wanted what is 
surely the right of any parent who experiences such an incal­
culable loss: to bury his son in peace. But respondents, 
members of the Westboro Baptist Church, deprived him of 
that elementary right. They first issued a press release and 
thus turned Matthew’s funeral into a tumultuous media 
event. They then appeared at the church, approached as 
closely as they could without trespassing, and launched a ma­
levolent verbal attack on Matthew and his family at a time 
of acute emotional vulnerability. As a result, Albert Snyder 
suffered severe and lasting emotional injury.1 The Court 
now holds that the First Amendment protected respondents’ 
right to brutalize Mr. Snyder. I cannot agree. 

I 

Respondents and other members of their church have 
strong opinions on certain moral, religious, and political is­
sues, and the First Amendment ensures that they have al­
most limitless opportunities to express their views. They 
may write and distribute books, articles, and other texts; 
they may create and disseminate video and audio recordings; 
they may circulate petitions; they may speak to individuals 
and groups in public forums and in any private venue that 

1 See 580 F. 3d 206, 213–214, 216 (CA4 2009). 
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wishes to accommodate them; they may picket peacefully in 
countless locations; they may appear on television and speak 
on the radio; they may post messages on the Internet and 
send out e-mails. And they may express their views in 
terms that are “uninhibited,” “vehement,” and “caustic.” 
New York Times Co. v. Sullivan, 376 U. S. 254, 270 (1964). 

It does not follow, however, that they may intentionally 
inflict severe emotional injury on private persons at a time 
of intense emotional sensitivity by launching vicious verbal 
attacks that make no contribution to public debate. To pro­
tect against such injury, “most if not all jurisdictions” permit 
recovery in tort for the intentional infliction of emotional dis­
tress (or IIED). Hustler Magazine, Inc. v. Falwell, 485 
U. S. 46, 53 (1988). 

This is a very narrow tort with requirements that “are 
rigorous, and difficult to satisfy.” W. Keeton, D. Dobbs, 
R. Keeton, & D. Owen, Prosser and Keeton on Law of Torts 
§ 12, p. 61 (5th ed. 1984). To recover, a plaintiff must show 
that the conduct at issue caused harm that was truly severe. 
See Figueiredo-Torres v. Nickel, 321 Md. 642, 653, 584 A. 2d 
69, 75 (1991) (“[R]ecovery will be meted out sparingly, its 
balm reserved for those wounds that are truly severe and 
incapable of healing themselves” (internal quotation marks 
omitted)); Harris v. Jones, 281 Md. 560, 571, 380 A. 2d 611, 
616 (1977) (the distress must be “ ‘so severe that no reason­
able man could be expected to endure it’ ” (quoting Restate­
ment (Second) of Torts § 46, Comment j (1963–1964))). 

A plaintiff must also establish that the defendant’s conduct 
was “ ‘so outrageous in character, and so extreme in degree, 
as to go beyond all possible bounds of decency, and to be 
regarded as atrocious, and utterly intolerable in a civilized 
community.’ ” Harris, supra, at 567, 380 A. 2d, at 614 (quot­
ing Restatement (Second) of Torts § 46, Comment d). 

Although the elements of the IIED tort are difficult to 
meet, respondents long ago abandoned any effort to show 
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that those tough standards were not satisfied here. On ap­
peal, they chose not to contest the sufficiency of the evidence. 
See 580 F. 3d 206, 216 (CA4 2009). They did not dispute 
that Mr. Snyder suffered “ ‘wounds that are truly severe 
and incapable of healing themselves.’ ” Figueiredo-Torres, 
supra, at 653, 584 A. 2d, at 75. Nor did they dispute that 
their speech was “ ‘so outrageous in character, and so ex­
treme in degree, as to go beyond all possible bounds of 
decency, and to be regarded as atrocious, and utterly intol­
erable in a civilized community.’ ” Harris, supra, at 567, 
380 A. 2d, at 614. Instead, they maintained that the First 
Amendment gave them a license to engage in such conduct. 
They are wrong. 

II 

It is well established that a claim for the intentional inflic­
tion of emotional distress can be satisfied by speech. In­
deed, what has been described as “[t]he leading case” rec­
ognizing this tort involved speech. Prosser and Keeton, 
supra, § 12, at 60 (citing Wilkinson v. Downton, [1897] 2 
Q. B. 57); see also Restatement (Second) of Torts § 46, Illus­
tration 1. And although this Court has not decided the 
question, I think it is clear that the First Amendment does 
not entirely preclude liability for the intentional infliction of 
emotional distress by means of speech. 

This Court has recognized that words may “by their very 
utterance inflict injury” and that the First Amendment does 
not shield utterances that form “no essential part of any ex­
position of ideas, and are of such slight social value as a step 
to truth that any benefit that may be derived from them is 
clearly outweighed by the social interest in order and moral­
ity.” Chaplinsky v. New Hampshire, 315 U. S. 568, 572 
(1942); see also Cantwell v. Connecticut, 310 U. S. 296, 310 
(1940) (“[P]ersonal abuse is not in any proper sense commu­
nication of information or opinion safeguarded by the Consti­
tution”). When grave injury is intentionally inflicted by 
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means of an attack like the one at issue here, the First 
Amendment should not interfere with recovery. 

III 

In this case, respondents brutally attacked Matthew Sny­
der, and this attack, which was almost certain to inflict in­
jury, was central to respondents’ well-practiced strategy for 
attracting public attention. 

On the morning of Matthew Snyder’s funeral, respondents 
could have chosen to stage their protest at countless loca­
tions. They could have picketed the United States Capitol, 
the White House, the Supreme Court, the Pentagon, or any 
of the more than 5,600 military recruiting stations in this 
country. They could have returned to the Maryland State 
House or the United States Naval Academy, where they had 
been the day before. They could have selected any public 
road where pedestrians are allowed. (There are more than 
4,000,000 miles of public roads in the United States.2) They 
could have staged their protest in a public park. (There are 
more than 20,000 public parks in this country.3) They could 
have chosen any Catholic church where no funeral was tak­
ing place. (There are nearly 19,000 Catholic churches in the 
United States.4) But of course, a small group picketing at 
any of these locations would have probably gone unnoticed. 

The Westboro Baptist Church, however, has devised a 
strategy that remedies this problem. As the Court notes, 
church members have protested at nearly 600 military funer­
als. Ante, at 448. They have also picketed the funerals of 

2 See Dept. of Transp., Federal Highway Administration, Highway Sta­
tistics 2008, Table HM–12M, http://www.fhwa.dot.gov/policyinformation/ 
statistics/2008/hm12m.cfm (all Internet materials as visited Feb. 25, 2011, 
and available in Clerk of Court’s case file). 

3 See Trust for Public Land, 2010 City Park Facts, http://www.tpl.org/ 
content_documents/CityParkFacts_2010.pdf. 

4 See United States Conference of Catholic Bishops, Catholic Informa­
tion Project, http://www.usccb.org/comm/cip.shtml#toc4. 

http://www.usccb.org/comm/cip.shtml#toc4
http:http://www.tpl.org
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police officers,5 firefighters,6 and the victims of natural disas­
ters,7 accidents,8 and shocking crimes.9 And in advance of 
these protests, they issue press releases to ensure that their 
protests will attract public attention.10 

This strategy works because it is expected that respond­
ents’ verbal assaults will wound the family and friends of the 
deceased and because the media is irresistibly drawn to the 
sight of persons who are visibly in grief. The more outra­
geous the funeral protest, the more publicity the Westboro 
Baptist Church is able to obtain. Thus, when the church 
recently announced its intention to picket the funeral of a 
9-year-old girl killed in the shooting spree in Tucson—pro­
claiming that she was “better off dead” 11—their announce­
ment was national news,12 and the church was able to obtain 

5 See http://www.godhatesfags.com/fliers/20110124_St-Petersburg-FL­
Dead-Police.pdf. 

6 See http://www.godhatesfags.com/fliers/20110120_Dead-Volunteer­
Firefighter-Connecting_the_Dots-Baltimore-MD.pdf. 

7 See http://www.godhatesfags.com/fliers/20110104_Newburg-and-Rolla­
MO-Tornado-Connecting-the-Dots.pdf. 

8 See http://www.godhatesfags.com/fliers/20101218_Wichita-KS-Two­
Dead-Wichita-Bikers.pdf. 

9 See http://www.godhatesfags.com/fliers/20110129_Tampa-FL-God­
Sent-Military-Mom-Shooter-to-Kill-Kids.pdf. 

10 See nn. 5–9, supra. 
11 See http: / /www.godhatesfags .com/fliers/20110109_AZ- Shooter­

Connecting-the-Dots-Day-2.pdf. 
12 See, e. g., Stanglin, Anti-Gay Church Group Plans To Picket Tucson Fu­

nerals, USA Today, Jan. 10, 2011, http://content.usatoday.com/communities/ 
ondeadline/post/2011/01/anti-gay-church-group-plans-to-picket-tucston­
funerals/1; Mohanani, Group To Picket 9-Year-Old Tucson Victim’s Fu­
neral, Palm Beach Post, Jan. 11, 2011, http://www.palmbeachpost.com/news/ 
nation/group-to-picket-9-year-old-tucson-victims-1177921.html; Mehta & 
Santa Cruz, Tucson Rallies To Protect Girl’s Family From Protesters, 
L. A. Times, Jan. 11, 2011, http://articles.latimes.com/2011/jan/11/nation/ 
la-na-funeral-protest-20110112; Medrano, Funeral Protest: Arizona Rallies 
To Foil Westboro Baptist Church, Christian Science Monitor, Jan. 11, 
2011, http://www.csmonitor.com/USA/2011/0111/Funeral-protest-Arizona­
rallies-to-foil-Westboro-Baptist-Church. 

http://www.csmonitor.com/USA/2011/0111/Funeral-protest-Arizona
http://articles.latimes.com/2011/jan/11/nation
http://www.palmbeachpost.com/news
http://content.usatoday.com/communities
http://www.godhatesfags.com/fliers/20110109_AZ-Shooter
http://www.godhatesfags.com/fliers/20110129_Tampa-FL-God
http://www.godhatesfags.com/fliers/20101218_Wichita-KS-Two
http://www.godhatesfags.com/fliers/20110104_Newburg-and-Rolla
http://www.godhatesfags.com/fliers/20110120_Dead-Volunteer
http://www.godhatesfags.com/fliers/20110124_St-Petersburg-FL
http:attention.10
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free air time on the radio in exchange for canceling its 
protest.13 Similarly, in 2006, the church got air time on a 
talk radio show in exchange for canceling its threatened 
protest at the funeral of five Amish girls killed by a crazed 
gunman.14 

In this case, respondents implemented the Westboro Bap­
tist Church’s publicity-seeking strategy. Their press re­
lease stated that they were going “to picket the funeral of 
Lance Cpl. Matthew A. Snyder” because “God Almighty 
killed Lance Cpl. Snyder. He died in shame, not honor—for 
a fag nation cursed by God . . .  .  Now  in  Hell—sine die.” 
Supp. App. in No. 08–1026 (CA4), p. 158a. This announce­
ment guaranteed that Matthew’s funeral would be trans­
formed into a raucous media event and began the wounding 
process. It is well known that anticipation may heighten 
the effect of a painful event. 

On the day of the funeral, respondents, true to their word, 
displayed placards that conveyed the message promised in 
their press release. Signs stating “God Hates You” and 
“Thank God for Dead Soldiers” reiterated the message that 
God had caused Matthew’s death in retribution for his sins. 
App. to Brief for Appellants in No. 08–1026 (CA4), pp. 3787, 
3788. Others, stating “You’re Going to Hell” and “Not 
Blessed Just Cursed,” conveyed the message that Matthew 
was “in Hell—sine die.” Id., at 3783. 

Even if those who attended the funeral were not alerted in 
advance about respondents’ intentions, the meaning of these 
signs would not have been missed. Since respondents chose 
to stage their protest at Matthew Snyder’s funeral and not 

13 See Santa Cruz & Mehta, Westboro Church Agrees Not To Take 
Protest to Shooting Victims’ Funerals, L. A. Times, Jan. 13, 2011, 
http://articles.latimes.com/2011/ jan/13/nation/ la-na-funeral-protest­
20110113; http://www.godhatesfags.com/fliers/20110112_AZ-Shooter-Mike­
Gallagher-Radio-Exchange.pdf. 

14 See Steinberg, Air Time Instead of Funeral Protest, N. Y. Times, 
Oct. 6, 2006, p. A14. 

http://www.godhatesfags.com/fliers/20110112_AZ-Shooter-Mike
http://articles.latimes.com/2011/jan/13/nation
http:gunman.14
http:protest.13
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at any of the other countless available venues, a reasonable 
person would have assumed that there was a connection 
between the messages on the placards and the deceased. 
Moreover, since a church funeral is an event that naturally 
brings to mind thoughts about the afterlife, some of respond­
ents’ signs—e. g., “God Hates You,” “Not Blessed Just 
Cursed,” and “You’re Going to Hell”—would have likely been 
interpreted as referring to God’s judgment of the deceased. 

Other signs would most naturally have been understood 
as suggesting—falsely—that Matthew was gay. Homosexu­
ality was the theme of many of the signs. There were signs 
reading “God Hates Fags,” “Semper Fi Fags,” “Fags Doom 
Nations,” and “Fag Troops.” Id., at 3781–3787. Another 
placard depicted two men engaging in anal intercourse. A 
reasonable bystander seeing those signs would have likely 
concluded that they were meant to suggest that the deceased 
was a homosexual. 

After the funeral, the Westboro picketers reaffirmed the 
meaning of their protest. They posted an online account 
entitled “The Burden of Marine Lance Cpl. Matthew A. Sny­
der. The Visit of Westboro Baptist Church to Help the In­
habitants of Maryland Connect the Dots!” Id., at 3788.15 

Belying any suggestion that they had simply made general 
comments about homosexuality, the Catholic Church, and the 

15 The Court refuses to consider the epic because it was not discussed in 
Snyder’s petition for certiorari. Ante, at 449, n. 1. The epic, however, is 
not a distinct claim but a piece of evidence that the jury considered in 
imposing liability for the claims now before this Court. The protest and 
the epic are parts of a single course of conduct that the jury found to 
constitute intentional infliction of emotional distress. See 580 F. 3d, at 
225 (“[T]he Epic cannot be divorced from the general context of the fu­
neral protest”). The Court’s strange insistence that the epic “is not prop­
erly before us,” ante, at 449, n. 1, means that the Court has not actually 
made “an independent examination of the whole record,” ante, at 453 (in­
ternal quotation marks omitted). And the Court’s refusal to consider the 
epic contrasts sharply with its willingness to take notice of Westboro’s 
protest activities at other times and locations. See ante, at 455. 
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United States military, the “epic” addressed the Snyder fam­
ily directly: 

“God blessed you, Mr. and Mrs. Snyder, with a re­
source and his name was Matthew. He was an arrow in 
your quiver! In thanks to God for the comfort the child 
could bring you, you had a DUTY to prepare that child 
to serve the LORD his GOD—PERIOD! You did 
JUST THE OPPOSITE—you raised him for the devil. 

. . . . . 
“Albert and Julie RIPPED that body apart and taught 

Matthew to defy his Creator, to divorce, and to commit 
adultery. They taught him how to support the largest 
pedophile machine in the history of the entire world, the 
Roman Catholic monstrosity. Every dime they gave 
the Roman Catholic monster they condemned their own 
souls. They also, in supporting satanic Catholicism, 
taught Matthew to be an idolater. 

. . . . . 
“Then after all that they sent him to fight for the 

United States of Sodom, a filthy country that is in lock 
step with his evil, wicked, and sinful manner of life, put­
ting him in the cross hairs of a God that is so mad He 
has smoke coming from his nostrils and fire from his 
mouth! How dumb was that?” Id., at 3791. 

In light of this evidence, it is abundantly clear that re­
spondents, going far beyond commentary on matters of pub­
lic concern, specifically attacked Matthew Snyder because 
(1) he was a Catholic and (2) he was a member of the United 
States military. Both Matthew and petitioner were private 
figures,16 and this attack was not speech on a matter of public 
concern. While commentary on the Catholic Church or the 
United States military constitutes speech on matters of pub­
lic concern, speech regarding Matthew Snyder’s purely pri­
vate conduct does not. 

16 See 533 F. Supp. 2d 567, 577 (Md. 2008). 
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Justice Breyer provides an apt analogy to a case in 
which the First Amendment would permit recovery in tort 
for a verbal attack: 

“[S]uppose that A were physically to assault B, knowing 
that the assault (being newsworthy) would provide A 
with an opportunity to transmit to the public his views 
on a matter of public concern. The constitutionally pro­
tected nature of the end would not shield A’s use of un­
lawful, unprotected means. And in some circumstances 
the use of certain words as means would be similarly 
unprotected.” Ante, at 461 (concurring opinion). 

This captures what respondents did in this case. Indeed, 
this is the strategy that they have routinely employed—and 
that they will now continue to employ—inflicting severe and 
lasting emotional injury on an ever growing list of innocent 
victims. 

IV 

The Court concludes that respondents’ speech was pro­
tected by the First Amendment for essentially three reasons, 
but none is sound. 

First—and most important—the Court finds that “the 
overall thrust and dominant theme of [their] demonstration 
spoke to” broad public issues. Ante, at 454. As I have at­
tempted to show, this portrayal is quite inaccurate; respond­
ents’ attack on Matthew was of central importance. But in 
any event, I fail to see why actionable speech should be im­
munized simply because it is interspersed with speech that 
is protected. The First Amendment allows recovery for de­
famatory statements that are interspersed with nondefama­
tory statements on matters of public concern, and there is 
no good reason why respondents’ attack on Matthew Snyder 
and his family should be treated differently. 

Second, the Court suggests that respondents’ personal at­
tack on Matthew Snyder is entitled to First Amendment pro­
tection because it was not motivated by a private grudge, 
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see ante, at 455, but I see no basis for the strange distinction 
that the Court appears to draw. Respondents’ motivation— 
“to increase publicity for its views,” ibid.—did not transform 
their statements attacking the character of a private figure 
into statements that made a contribution to debate on mat­
ters of public concern. Nor did their publicity-seeking moti­
vation soften the sting of their attack. And as far as culpa­
bility is concerned, one might well think that wounding 
statements uttered in the heat of a private feud are less, not 
more, blameworthy than similar statements made as part of 
a cold and calculated strategy to slash a stranger as a means 
of attracting public attention. 

Third, the Court finds it significant that respondents’ pro­
test occurred on a public street, but this fact alone should 
not be enough to preclude IIED liability. To be sure, state­
ments made on a public street may be less likely to satisfy 
the elements of the IIED tort than statements made on pri­
vate property, but there is no reason why a public street in 
close proximity to the scene of a funeral should be regarded 
as a free-fire zone in which otherwise actionable verbal at­
tacks are shielded from liability. If the First Amendment 
permits the States to protect their residents from the harm 
inflicted by such attacks—and the Court does not hold other-
wise—then the location of the tort should not be dispositive. 
A physical assault may occur without trespassing; it is no 
defense that the perpetrator had “the right to be where [he 
was].” See ante, at 457. And the same should be true with 
respect to unprotected speech. Neither classic “fighting 
words” nor defamatory statements are immunized when they 
occur in a public place, and there is no good reason to treat 
a verbal assault based on the conduct or character of a pri­
vate figure like Matthew Snyder any differently. 

One final comment about the opinion of the Court is in 
order. The Court suggests that the wounds inflicted by vi­
cious verbal assaults at funerals will be prevented or at least 
mitigated in the future by new laws that restrict picketing 
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within a specified distance of a funeral. See ante, at 456– 
457. It is apparent, however, that the enactment of these 
laws is no substitute for the protection provided by the es­
tablished IIED tort; according to the Court, the verbal at­
tacks that severely wounded petitioner in this case complied 
with the new Maryland law regulating funeral picketing. 
See ante, at 457, n. 5. And there is absolutely nothing to 
suggest that Congress and the state legislatures, in enacting 
these laws, intended them to displace the protection pro­
vided by the well-established IIED tort. 

The real significance of these new laws is not that they 
obviate the need for IIED protection. Rather, their enact­
ment dramatically illustrates the fundamental point that fu­
nerals are unique events at which special protection against 
emotional assaults is in order. At funerals, the emotional 
well-being of bereaved relatives is particularly vulnerable. 
See National Archives and Records Admin. v. Favish, 541 
U. S. 157, 168 (2004). Exploitation of a funeral for the pur­
pose of attracting public attention “intrud[es] upon their . . . 
grief,” ibid., and may permanently stain their memories of 
the final moments before a loved one is laid to rest. Allow­
ing family members to have a few hours of peace without 
harassment does not undermine public debate. I would 
therefore hold that, in this setting, the First Amendment 
permits a private figure to recover for the intentional inflic­
tion of emotional distress caused by speech on a matter of 
private concern. 

V 

In reversing the District Court judgment in favor of pe­
titioner, the Court of Appeals relied on several grounds 
not discussed in the opinion of this Court or in the separate 
opinion supporting affirmance. I now turn briefly to those 
issues. 

First, the Court of Appeals held that the District Court 
erred by allowing the jury to decide whether respondents’ 
speech was “ ‘directed specifically at the Snyder family.’ ” 
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580 F. 3d, at 221. It is not clear whether the Court of Ap­
peals thought that this was a question for the trial judge 
alone or a question on which the judge had to make a prelimi­
nary ruling before sending it to the jury. In either event, 
however, the submission of this question to the jury was not 
reversible error because, as explained above, it is clear that 
respondents’ statements targeted the Snyders. 

Second, the Court of Appeals held that the trial judge 
went astray in allowing the jury to decide whether respond­
ents’ speech was so “ ‘offensive and shocking as to not be 
entitled to First Amendment protection.’ ” Ibid. This in­
struction also did respondents no harm. Because their 
speech did not relate to a matter of public concern, it was 
not protected from liability by the First Amendment, and 
the only question for the jury was whether the elements of 
the IIED tort were met. 

Third, the Court of Appeals appears to have concluded 
that the First Amendment does not permit an IIED plaintiff 
to recover for speech that cannot reasonably be interpreted 
as stating actual facts about an individual. See id., at 222. 
In reaching this conclusion, the Court of Appeals relied on 
two of our cases—Milkovich v. Lorain Journal Co., 497 U. S. 
1 (1990), and Hustler, 485 U. S. 46—but neither supports the 
broad proposition that the Court of Appeals adopted. 

Milkovich was a defamation case, and falsity is an element 
of defamation. Nothing in Milkovich even hints that the 
First Amendment requires that this defamation element be 
engrafted onto the IIED tort. 

Hustler did involve an IIED claim, but the plaintiff there 
was a public figure, and the Court did not suggest that its 
holding would also apply in a case involving a private figure. 
Nor did the Court suggest that its holding applied across the 
board to all types of IIED claims. Instead, the holding was 
limited to “publications such as the one here at issue,” 
namely, a caricature in a magazine. 485 U. S., at 56. Unless 
a caricature of a public figure can reasonably be interpreted 
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as stating facts that may be proved to be wrong, the carica­
ture does not have the same potential to wound as a personal 
verbal assault on a vulnerable private figure. 

Because I cannot agree either with the holding of this 
Court or the other grounds on which the Court of Appeals 
relied, I would reverse the decision below and remand for 
further proceedings.17 

VI 

Respondents’ outrageous conduct caused petitioner great 
injury, and the Court now compounds that injury by depriv­
ing petitioner of a judgment that acknowledges the wrong 
he suffered. 

In order to have a society in which public issues can be 
openly and vigorously debated, it is not necessary to allow 
the brutalization of innocent victims like petitioner. I 
therefore respectfully dissent. 

17 The Court affirms the decision of the Fourth Circuit with respect to 
petitioner’s claim of intrusion upon seclusion on a ground not addressed 
by the Fourth Circuit. I would not reach out to decide that issue but 
would instead leave it for the Fourth Circuit to decide on remand. 
I would likewise allow the Fourth Circuit on remand to decide whether 
the judgment on the claim of civil conspiracy can survive in light of the 
ultimate disposition of the IIED and intrusion upon seclusion claims. 

http:proceedings.17
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PEPPER v. UNITED STATES 

certiorari to the united states court of appeals for 
the eighth circuit 

No. 09–6822. Argued December 6, 2010—Decided March 2, 2011 

After pleading guilty to drug charges, petitioner Pepper was sentenced 
under the Federal Sentencing Guidelines to 24 months’ imprisonment, a 
nearly 75-percent downward departure from the low end of the Guide­
lines range based in part on his substantial assistance, followed by five 
years of supervised release. In Pepper I, the Eighth Circuit reversed 
and remanded for resentencing in light of, inter alia, United States v. 
Booker, 543 U. S. 220. Pepper, who had begun serving his supervised 
release, testified at his resentencing hearing that he was no longer a 
drug addict, having completed a 500-hour drug treatment program 
while in prison; that he was enrolled in community college and had 
achieved very good grades; and that he was working part time. Pep­
per’s father testified that he and his son were no longer estranged, and 
Pepper’s probation officer testified that a 24-month sentence would be 
reasonable in light of Pepper’s substantial assistance, postsentencing re­
habilitation, and demonstrated low recidivism risk. The District Court 
again sentenced Pepper to 24 months, granting a 40-percent downward 
departure based on Pepper’s substantial assistance and a further down­
ward variance based on, inter alia, Pepper’s rehabilitation since his ini­
tial sentencing. In Pepper II, the Eighth Circuit again reversed and 
remanded for resentencing, concluding that Pepper’s postsentencing re­
habilitation could not be considered as a factor supporting a downward 
variance, and directing that the case be assigned to a different district 
judge. After this Court vacated and remanded the Pepper II judgment 
in light of Gall v. United States, 552 U. S. 38, the Eighth Circuit, in 
Pepper III, reversed and remanded once more. At the second resen­
tencing hearing, Pepper informed the new District Judge that he was 
still in school, was about to be promoted at his job, and had married 
and was supporting his new family. Noting the nearly identical remand 
language of Pepper II and Pepper III, the court observed that it was not 
bound to reduce Pepper’s range by 40 percent for substantial assistance. 
Instead, it found him entitled to a 20-percent reduction and refused to 
grant a further downward variance for, inter alia, postsentencing reha­
bilitation. It imposed a 65-month prison term and 12 months of super­
vised release. In Pepper IV, the Eighth Circuit once again rejected 
Pepper’s postsentencing rehabilitation argument. It also rejected his 
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claim that the law of the case from Pepper II and Pepper III required 
the District Court to reduce the applicable Guidelines range by at least 
40 percent. 

Held: 
1. When a defendant’s sentence has been set aside on appeal, a dis­

trict court at resentencing may consider evidence of the defendant’s 
postsentencing rehabilitation, and such evidence may, in appropriate 
cases, support a downward variance from the now-advisory Guidelines 
range. Pp. 487–505. 

(a) Consistent with the principle that “the punishment should fit 
the offender and not merely the crime,” Williams v. New York, 337 U. S. 
241, 247, this Court has observed a consistent and uniform policy “under 
which a sentencing judge could exercise a wide discretion in the sources 
and types of evidence used to assist him in determining the kind 
and extent of punishment to be imposed within limits fixed by law,” 
id., at 246, particularly “the fullest information possible concerning the 
defendant’s life and characteristics,” id., at 247. That principle is codi­
fied at 18 U. S. C. § 3661, which provides that “[n]o limitation shall 
be placed on the information” a sentencing court may consider “concern­
ing the [defendant’s] background, character, and conduct,” and at 
§ 3553(a), which specifies that sentencing courts must consider, among 
other things, a defendant’s “history and characteristics,” § 3553(a)(1). 
The Guidelines, which Booker made “effectively advisory,” 543 U. S., 
at 245, “should be the starting point and the initial benchmark,” but 
district courts may impose sentences within statutory limits based on 
appropriate consideration of all of the § 3553(a) factors, subject to ap­
pellate review for “reasonableness,” Gall, 552 U. S., at 49–51. This 
sentencing framework applies both at initial sentencing and at any 
subsequent resentencing after a sentence has been set aside on appeal. 
Pp. 487–490. 

(b) Postsentencing rehabilitation evidence may support a down­
ward variance from the advisory Guidelines range. The plain language 
of § 3661 makes clear that there is “[n]o limitation . . . on . . .  background, 
character, and conduct” information, and it makes no distinction be­
tween an initial sentencing and a subsequent resentencing. In addition, 
postsentencing rehabilitation evidence may be highly relevant to several 
§ 3553(a) factors that district courts are required to consider at sentenc­
ing. The extensive evidence of Pepper’s rehabilitation since his initial 
sentencing is clearly relevant to the selection of an appropriate sentence 
here. Most fundamentally, that evidence provides the most up-to-date 
picture of his “history and characteristics.” § 3553(a)(1). At the time 
of his initial sentencing, he was an unemployed drug addict who was 
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estranged from his family and sold drugs. By his second resentencing, 
he had been drug free for nearly five years, was attending college, was 
a top employee slated for promotion, had reestablished a relationship 
with his father, and was married and supporting a family. His postsen­
tencing conduct also sheds light on the likelihood that he will engage in 
future criminal conduct, a central factor that sentencing courts must 
consider. See §§ 3553(a)(2)(B)–(C). Pp. 490–493. 

(c) The contrary arguments advanced by amicus appointed to de­
fend the judgment are unpersuasive. Pp. 493–504. 

(1) While § 3742(g)(2)—which prohibits a district court at resen­
tencing from imposing a sentence outside the Guidelines range except 
upon a ground it relied upon at the prior sentencing—effectively pre­
cludes a court from considering postsentencing rehabilitation, that 
provision is invalid after Booker. Like the provisions invalidated in 
Booker—§§ 3553(b)(1) and 3742(e)—§ 3742(g)(2) requires district courts 
effectively to treat the Guidelines as mandatory in an entire set of cases. 
Thus, the proper remedy is to invalidate the provision. While applying 
§ 3742(g)(2) at resentencing would not always result in a Sixth Amend­
ment violation, this Court rejects a partial invalidation that would leave 
the Guidelines effectively mandatory in some cases and advisory in oth­
ers. The fact that § 3742(g)(2) permits a resentencing court on remand 
to impose a non-Guidelines sentence where the prior sentence expressly 
relied on a departure upheld by the court of appeals also does not cure 
the constitutional infirmity. And the argument that any constitutional 
infirmity in § 3742(g)(2) can be remedied by invalidating § 3742(j)(1)(B) 
is rejected. Pp. 493–499. 

(2) This Court finds unpersuasive amicus’ arguments focusing on 
Congress’ sentencing objectives under § 3553(a). Contrary to amicus’ 
contention, § 3742(g)(2) does not reflect a congressional purpose to pre­
clude consideration of postsentencing rehabilitation evidence. Thus, 
that provision has no bearing on this Court’s analysis of whether 
§ 3553(a) permits consideration of such evidence. Nor is the consider­
ation of postsentencing rehabilitation inconsistent with the sentencing 
factor in § 3553(a)(5)—which directs sentencing courts to consider “any 
pertinent policy statement” of the Sentencing Commission—particularly 
as the pertinent policy statement in this case is based on unconvincing 
policy rationales not reflected in the relevant sentencing statutes. Con­
sideration of postsentencing rehabilitation is also not inconsistent with 
§ 3553(a)(6)—which requires courts to consider “the need to avoid un­
warranted sentenc[ing] disparities among defendants with similar rec­
ords who have been found guilty of similar conduct”—as any disparity 
arises only from the normal trial and sentencing process. The differ­
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ences in procedural opportunity that may result because some defend­
ants are inevitably sentenced in error and must be resentenced are not 
the kinds of “unwarranted” sentencing disparities that Congress sought 
to eliminate under § 3553(a)(6). Pp. 499–504. 

(d) On remand, the District Court should consider and give appro­
priate weight to the postsentencing rehabilitation evidence, as well as 
any additional evidence concerning Pepper’s conduct since his last sen­
tencing. Pp. 504–505. 

2. Because the Eighth Circuit in Pepper III set aside Pepper’s entire 
sentence and remanded for de novo resentencing, the District Court was 
not bound by the law of the case doctrine to apply the same 40-percent 
departure applied by the original sentencing judge. To avoid under­
mining a district court’s original sentencing intent, an appellate court 
when reversing one part of a sentence “may vacate the entire sentence 
. . . so that, on remand, the trial court can reconfigure the sentencing 
plan . . . to satisfy [§ 3553(a)’s] sentencing factors.” Greenlaw v. United 
States, 554 U. S. 237, 253. That is what the Eighth Circuit did here. 
Pp. 505–508. 

570 F. 3d 958, vacated in part, affirmed in part, and remanded. 

Sotomayor, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Scalia, Kennedy, and Ginsburg, JJ., joined, and in which 
Breyer and Alito, JJ., joined as to Part III. Breyer, J., filed an opinion 
concurring in part and concurring in the judgment, post, p. 508. Alito, 
J., filed an opinion concurring in part, concurring in the judgment in part, 
and dissenting in part, post, p. 515. Thomas, J., filed a dissenting opinion, 
post, p. 518. Kagan, J., took no part in the consideration or decision of 
the case. 

Alfredo Parrish, by appointment of the Court, post, p. 821, 
argued the cause for petitioner. With him on the briefs was 
Leon F. Spies. 

Acting Deputy Solicitor General McLeese argued the 
cause for the United States in support of petitioner. With 
him on the brief were Acting Solicitor General Katyal, As­
sistant Attorney General Breuer, Jeffrey B. Wall, William 
C. Brown, and Nina Goodman. 

Adam G. Ciongoli, by invitation of the Court, 561 U. S. 
1042, argued the cause and filed a brief as amicus curiae in 
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support of the judgment below. With him on the brief were 
William A. Burck and Lisa R. Eskow.* 

Justice Sotomayor delivered the opinion of the Court. 

This Court has long recognized that sentencing judges 
“exercise a wide discretion” in the types of evidence they 
may consider when imposing sentence and that “[h]ighly rel­
evant—if not essential—to [the] selection of an appropriate 
sentence is the possession of the fullest information possible 
concerning the defendant’s life and characteristics.” Wil­
liams v. New York, 337 U. S. 241, 246–247 (1949). Congress 
codified this principle at 18 U. S. C. § 3661, which provides 
that “[n]o limitation shall be placed on the information” a 
sentencing court may consider “concerning the [defendant’s] 
background, character, and conduct,” and at § 3553(a), which 
sets forth certain factors that sentencing courts must con­
sider, including “the history and characteristics of the de­
fendant,” § 3553(a)(1). The United States Court of Appeals 
for the Eighth Circuit concluded in this case that the District 
Court, when resentencing petitioner after his initial sentence 
had been set aside on appeal, could not consider evidence of 
petitioner’s rehabilitation since his initial sentencing. That 
conclusion conflicts with longstanding principles of federal 
sentencing law and Congress’ express directives in §§ 3661 
and 3553(a). Although a separate statutory provision, 
§ 3742(g)(2), prohibits a district court at resentencing from 
imposing a sentence outside the Federal Sentencing Guide­
lines range except upon a ground it relied upon at the prior 
sentencing—thus effectively precluding the court from con­
sidering postsentencing rehabilitation for purposes of im­

*Briefs of amici curiae urging reversal were filed for Families Against 
Mandatory Minimums by Mary Price and Margaret Colgate Love; for the 
Federal Public and Community Defenders et al. by Amy Baron-Evans, 
Jennifer Niles Coffin, and Frances H. Pratt; and for the National Associa­
tion of Criminal Defense Lawyers by Matthew M. Shors and Jonathan 
D. Hacker. 
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posing a non-Guidelines sentence—that provision did not 
survive our holding in United States v. Booker, 543 U. S. 220 
(2005), and we expressly invalidate it today. 

We hold that when a defendant’s sentence has been set 
aside on appeal, a district court at resentencing may consider 
evidence of the defendant’s postsentencing rehabilitation and 
that such evidence may, in appropriate cases, support a 
downward variance from the now-advisory Federal Sentenc­
ing Guidelines range. Separately, we affirm the Court of 
Appeals’ ruling that the law of the case doctrine did not 
require the District Court in this case to apply the same 
percentage departure from the Guidelines range for substan­
tial assistance that had been applied at petitioner’s prior 
sentencing. 

I 

In October 2003, petitioner Jason Pepper was arrested and 
charged with conspiracy to distribute 500 grams or more 
of methamphetamine in violation of 21 U. S. C. § 846. After 
pleading guilty, Pepper appeared for sentencing before 
then-Chief Judge Mark W. Bennett of the U. S. District 
Court for the Northern District of Iowa. Pepper’s sentenc­
ing range under the Guidelines was 97 to 121 months.1 The 
Government moved for a downward departure pursuant to 
USSG § 5K1.1 based on Pepper’s substantial assistance and 
recommended a 15-percent downward departure.2 The Dis­
trict Court, however, sentenced Pepper to a 24-month prison 

1 Although the charge to which Pepper pleaded guilty carried a manda­
tory minimum of 120 months’ imprisonment, the mandatory minimum did 
not apply because he was eligible for safety-valve relief pursuant to 18 
U. S. C. § 3553(f) (2000 ed.) and § 5C1.2 of the United States Sentencing 
Commission, Guidelines Manual (Nov. 2003) (USSG). 

2 USSG § 5K1.1 provides that a court may depart from the Guidelines 
“[u]pon motion of the government stating that the defendant has provided 
substantial assistance in the investigation or prosecution of another person 
who has committed an offense.” Pepper provided information to Govern­
ment investigators and a grand jury concerning two other individuals in­
volved with illegal drugs and guns. 
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term, resulting in an approximately 75-percent downward 
departure from the low end of the Guidelines range, to be 
followed by five years of supervised release. The Govern­
ment appealed Pepper’s sentence, and in June 2005, the 
Court of Appeals for the Eighth Circuit reversed and re­
manded for resentencing in light of our intervening decision 
in Booker (and for another reason not relevant here). See 
United States v. Pepper, 412 F. 3d 995, 999 (Pepper I). Pep­
per completed his 24-month sentence three days after Pep­
per I was issued and began serving his term of supervised 
release. 

In May 2006, the District Court conducted a resentencing 
hearing and heard from three witnesses. In his testimony, 
Pepper first recounted that while he had previously been a 
drug addict, he successfully completed a 500-hour drug treat­
ment program while in prison and he no longer used any 
drugs. App. 104–105. Pepper then explained that since his 
release from prison, he had enrolled at a local community 
college as a full-time student and had earned A’s in all of his 
classes in the prior semester. Id., at 106–107. Pepper also 
testified that he had obtained employment within a few 
weeks after being released from custody and was continuing 
to work part time while attending school. Id., at 106–110. 
Pepper confirmed that he was in compliance with all the con­
ditions of his supervised release and described his changed 
attitude since his arrest. See id., at 111 (“[M]y life was basi­
cally headed to either where—I guess where I ended up, 
in prison, or death. Now I have some optimism about my 
life, about what I can do with my life. I’m glad that I got 
this chance to try again I guess you could say at a decent 
life. . . . My life was going nowhere before, and I think that 
it’s going somewhere now”). 

Pepper’s father testified that he had virtually no contact 
with Pepper during the 5-year period leading up to his ar­
rest. Id., at 117. Pepper’s drug treatment program, ac­
cording to his father, “truly sobered him up” and “made his 
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way of thinking change.” Id., at 121. He explained that 
Pepper was now “much more mature” and “serious in terms 
of planning for the future,” id., at 119, and that as a conse­
quence, he had reestablished a relationship with his son, id., 
at 118–119. 

Finally, Pepper’s probation officer testified that, in his 
view, a 24-month sentence would be reasonable in light of 
Pepper’s substantial assistance, postsentencing rehabilita­
tion, and demonstrated low risk of recidivism. Id., at 126– 
131. The probation officer also prepared a sentencing mem­
orandum that further set forth the reasons supporting his 
recommendation for a 24-month sentence. 

The District Court adopted as its findings of fact the tes­
timony of the three witnesses and the probation officer’s 
sentencing memorandum. The court granted a 40-percent 
downward departure based on Pepper’s substantial assist­
ance, reducing the bottom of the Guidelines range from 97 
to 58 months. The court then granted a further 59-percent 
downward variance based on, inter alia, Pepper’s rehabilita­
tion since his initial sentencing. Id., at 143–148.3 The court 
sentenced Pepper to 24 months of imprisonment, concluding 
that “it would [not] advance any purpose of federal sentenc­
ing policy or any other policy behind the federal sentencing 
guidelines to send this defendant back to prison.” Id., at 
149–150. 

The Government again appealed Pepper’s sentence, and 
the Court of Appeals again reversed and remanded for re-
sentencing. See United States v. Pepper, 486 F. 3d 408, 410, 
413 (CA8 2007) (Pepper II). The court concluded that, while 
it was “a close call, [it could not] say the district court abused 
its discretion” by granting the 40-percent downward de­
parture for substantial assistance. Id., at 411. The court 
found the further 59-percent downward variance, however, 

3 The court also cited Pepper’s lack of a violent history and, to a lesser 
extent, the need to avoid unwarranted sentencing disparity with Pepper’s 
co-conspirators. App. 144–145. 
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to be an abuse of discretion. Id., at 412–413. In doing so, 
the court held that Pepper’s “post-sentencing rehabilitation 
was an impermissible factor to consider in granting a down­
ward variance.” Id., at 413. The court stated that evi­
dence of postsentencing rehabilitation “ ‘is not relevant and 
will not be permitted at resentencing because the district 
court could not have considered that evidence at the time of 
the original sentencing,’ ” and permitting courts to consider 
postsentencing rehabilitation at resentencing “would create 
unwarranted sentencing disparities and inject blatant inequi­
ties into the sentencing process.” Ibid.4 The Court of Ap­
peals directed that the case be assigned to a different district 
judge for resentencing. Ibid. 

After the Court of Appeals’ mandate issued, Pepper’s case 
was reassigned on remand to Chief Judge Linda R. Reade. 
In July 2007, Chief Judge Reade issued an order on the scope 
of the remand from Pepper II, stating that “[t]he court 
will not consider itself bound to reduce [Pepper’s] advisory 
Sentencing Guidelines range by 40% pursuant to USSG 
§ 5K1.1.” United States v. Pepper, No. 03–CR–4113–LRR, 
2007 WL 2076041, *4 (ND Iowa). In the meantime, Pepper 
petitioned this Court for a writ of certiorari, and in January 
2008, we granted the petition, vacated the judgment in Pep­
per II, and remanded the case to the Court of Appeals for 
further consideration in light of Gall v. United States, 552 
U. S. 38 (2007). See Pepper v. United States, 552 U. S. 
1089 (2008). 

On remand, the Court of Appeals held that Gall did not 
alter its prior conclusion that “post-sentence rehabilitation is 
an impermissible factor to consider in granting a downward 

4 The Court of Appeals also held that the District Court “further erred 
by considering Pepper’s lack of violent history, which history had already 
been accounted for in the sentencing Guidelines calculation, and by consid­
ering sentencing disparity among Pepper’s co-defendants without ade­
quate foundation and explanation.” Pepper II, 486 F. 3d, at 413. 
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variance.” 518 F. 3d 949, 953 (CA8 2008) (Pepper III). The 
court again reversed the sentence and remanded for 
resentencing. 

In October 2008, Chief Judge Reade convened Pepper’s 
second resentencing hearing. Pepper informed the court 
that he was still attending school and was now working as a 
supervisor for the night crew at a warehouse retailer, where 
he was recently selected by management as “associate of 
the year” and was likely to be promoted the following Janu­
ary. App. 320, 323. Pepper also stated that he had recently 
married and was now supporting his wife and her daughter. 
Id., at 321. Pepper’s father reiterated that Pepper was 
moving forward in both his career and his family life and 
that he remained in close touch with his son. See id., at 
300–304. 

In December 2008, Chief Judge Reade issued a sentencing 
memorandum. Noting that the remand language of Pepper 
III was nearly identical to the language in Pepper II, the 
court again observed that it was “not bound to reduce [Pep­
per’s] advisory Sentencing Guidelines range by 40%” for sub­
stantial assistance and concluded that Pepper was entitled 
only to a 20-percent downward departure because the assist­
ance was “timely, helpful and important” but “in no way 
extraordinary.” Sealed Sentencing Memorandum in No. 03– 
CR–4113–LRR (ND Iowa), Record, Doc. 198, pp. 7, 10. The 
court also rejected Pepper’s request for a downward vari­
ance based on, inter alia, his postsentencing rehabilitation. 
Id., at 16. 

The District Court reconvened Pepper’s resentencing 
hearing in January 2009. The court’s decision to grant a 
20-percent downward departure for substantial assistance 
resulted in an advisory Guidelines range of 77 to 97 months. 
The court also granted the Government’s motion under Rule 
35(b) of the Federal Rules of Criminal Procedure to account 
for investigative assistance Pepper provided after he was 
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initially sentenced. The court imposed a 65-month term of 
imprisonment, to be followed by 12 months of supervised 
release.5 

The Court of Appeals affirmed Pepper’s 65-month sen­
tence. 570 F. 3d 958 (CA8 2009) (Pepper IV). As relevant 
here, the Court of Appeals rejected Pepper’s argument that 
the District Court erred in refusing to consider his postsen­
tencing rehabilitation. The court acknowledged that “Pep­
per made significant progress during and following his initial 
period of imprisonment” and “commend[ed] Pepper on the 
positive changes he has made in his life,” but concluded that 
Pepper’s argument was foreclosed by Circuit precedent hold­
ing that “post-sentencing rehabilitation is not a permissible 
factor to consider in granting a downward variance.” Id., at 
964–965 (citing United States v. Jenners, 473 F. 3d 894, 899 
(CA8 2007); United States v. McMannus, 496 F. 3d 846, 852, 
n. 4 (CA8 2007)). 

The Court of Appeals also rejected Pepper’s claim that the 
scope of the remand and the law of the case from Pepper II 
and Pepper III required the District Court to reduce the 
applicable Guidelines range by at least 40 percent pursuant 
to USSG § 5K1.1. The court noted that its remand orders 
in Pepper II and Pepper III were “general remand[s] for 
resentencing,” which “did not place any limitations on the 
discretion of the newly assigned district court judge in re-
sentencing.” 570 F. 3d, at 963. The court further noted 
that, although issues decided by an appellate court become 
law of the case on remand to the sentencing court, its earlier 
decisions merely held that a 40-percent downward departure 
for substantial assistance was not an abuse of discretion, not 
that the District Court would be bound by the 40-percent 
departure previously granted. Id., at 963–964. 

5 After the District Court resentenced Pepper to 65 months’ imprison­
ment, Pepper was returned to federal custody. On July 22, 2010, after we 
granted Pepper’s petition for a writ of certiorari, the District Court 
granted his motion for release pending disposition of the case here. 
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We granted Pepper’s petition for a writ of certiorari, 561 
U. S. 1024 (2010), to decide two questions: (1) whether a dis­
trict court, after a defendant’s sentence has been set aside 
on appeal, may consider evidence of a defendant’s postsen­
tencing rehabilitation to support a downward variance when 
resentencing the defendant, a question that has divided the 
Courts of Appeals; 6 and (2) whether the resentencing court 
was required, under the law of the case doctrine, to apply 
the same percentage departure from the Guidelines range 
for substantial assistance that had been applied at Pepper’s 
prior sentencing. Because the United States has confessed 
error in the Court of Appeals’ ruling on the first question, we 
appointed an amicus curiae to defend the Court of Appeals’ 
judgment.7 We now vacate the Eighth Circuit’s ruling on 
the first question and affirm its ruling on the second. 

II 
A 

“It has been uniform and constant in the federal judicial 
tradition for the sentencing judge to consider every con­
victed person as an individual and every case as a unique 
study in the human failings that sometimes mitigate, some­
times magnify, the crime and the punishment to ensue.” 
Koon v. United States, 518 U. S. 81, 113 (1996). Underlying 
this tradition is the principle that “the punishment should 

6 Compare, e. g., United States v. Lorenzo, 471 F. 3d 1219, 1221 (CA11 
2006) (per curiam) (precluding consideration of postsentencing rehabilita­
tive conduct); United States v. Sims, 174 F. 3d 911, 913 (CA8 1999) (same), 
with United States v. Lloyd, 469 F. 3d 319, 325 (CA3 2006) (permitting 
consideration of postsentencing rehabilitation in exceptional cases); 
United States v. Hughes, 401 F. 3d 540, 560, n. 19 (CA4 2005) (instructing 
District Court to adjust Guidelines calculation on remand “if new circum­
stances have arisen or events occurred since [defendant] was sentenced 
that impact the range prescribed by the guidelines”). 

7 We appointed Adam G. Ciongoli to brief and argue the case, as amicus 
curiae, in support of the Court of Appeals’ judgment. 561 U. S. 1042 
(2010). Mr. Ciongoli has ably discharged his assigned responsibilities. 
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fit the offender and not merely the crime.” Williams, 
337 U. S., at 247; see also Pennsylvania ex rel. Sullivan v. 
Ashe, 302 U. S. 51, 55 (1937) (“For the determination of sen­
tences, justice generally requires consideration of more than 
the particular acts by which the crime was committed and 
that there be taken into account the circumstances of the 
offense together with the character and propensities of the 
offender”). 

Consistent with this principle, we have observed that 
“both before and since the American colonies became a na­
tion, courts in this country and in England practiced a policy 
under which a sentencing judge could exercise a wide discre­
tion in the sources and types of evidence used to assist him 
in determining the kind and extent of punishment to be im­
posed within limits fixed by law.” Williams, 337 U. S., at 
246. In particular, we have emphasized that “[h]ighly rele­
vant—if not essential—to [the] selection of an appropriate 
sentence is the possession of the fullest information possible 
concerning the defendant’s life and characteristics.” Id., at 
247. Permitting sentencing courts to consider the widest 
possible breadth of information about a defendant “ensures 
that the punishment will suit not merely the offense but the 
individual defendant.” Wasman v. United States, 468 U. S. 
559, 564 (1984). 

In 1970, Congress codified the “longstanding principle that 
sentencing courts have broad discretion to consider various 
kinds of information” at 18 U. S. C. § 3577 (1970 ed.). United 
States v. Watts, 519 U. S. 148, 151 (1997) (per curiam). Sec­
tion 3577 provided: 

“No limitation shall be placed on the information con­
cerning the background, character, and conduct of a per­
son convicted of an offense which a court of the United 
States may receive and consider for the purpose of im­
posing an appropriate sentence.” (Emphasis added.) 

In the Sentencing Reform Act of 1984 (SRA), 18 U. S. C. 
§ 3551 et seq., Congress effected fundamental changes to 
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federal sentencing by creating the Federal Sentencing Com­
mission and introducing the Guidelines scheme. In doing 
so, however, Congress recodified § 3577 without change at 
§ 3661. The Sentencing Commission, moreover, expressly 
incorporated § 3661 in the Guidelines: 

“In determining the sentence to impose within the 
guideline range, or whether a departure from the guide­
lines is warranted, the court may consider, without limi­
tation, any information concerning the background, 
character and conduct of the defendant, unless other­
wise prohibited by law. See 18 U. S. C. § 3661.” USSG 
§ 1B1.4 (Nov. 2010) (emphasis added). 

Both Congress and the Sentencing Commission thus ex­
pressly preserved the traditional discretion of sentencing 
courts to “conduct an inquiry broad in scope, largely unlim­
ited either as to the kind of information [they] may consider, 
or the source from which it may come.” United States v. 
Tucker, 404 U. S. 443, 446 (1972).8 

The SRA did constrain sentencing courts’ discretion in im­
portant respects, most notably by making the Guidelines 
mandatory, see 18 U. S. C. § 3553(b)(1) (2000 ed., Supp. IV), 
and by specifying various factors that courts must consider 
in exercising their discretion, see § 3553(a). In our seminal 
decision in Booker, we held that where facts found by a judge 
by a preponderance of the evidence increased the applicable 
Guidelines range, treating the Guidelines as mandatory in 
those circumstances violated the Sixth Amendment right of 
criminal defendants to be tried by a jury and to have every 
element of an offense proved by the Government beyond a 
reasonable doubt. 543 U. S., at 243–244. Our remedial 
opinion in Booker invalidated two offending provisions in the 

8 Of course, sentencing courts’ discretion under § 3661 is subject to con­
stitutional constraints. See, e. g., United States v. Leung, 40 F. 3d 577, 
586 (CA2 1994) (“A defendant’s race or nationality may play no adverse 
role in the administration of justice, including at sentencing”). 
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SRA, see id., at 245 (invalidating 18 U. S. C. §§ 3553(b)(1), 
3742(e)), and instructed the district courts to treat the Guide­
lines as “effectively advisory,” 543 U. S., at 245. 

Our post-Booker opinions make clear that, although a sen­
tencing court must “give respectful consideration to the 
Guidelines, Booker permits the court to tailor the sentence 
in light of other statutory concerns as well.” Kimbrough v. 
United States, 552 U. S. 85, 101 (2007) (internal quotation 
marks and citation omitted). Accordingly, although the 
“Guidelines should be the starting point and the initial 
benchmark,” district courts may impose sentences within 
statutory limits based on appropriate consideration of all of 
the factors listed in § 3553(a), subject to appellate review for 
“reasonableness.” Gall, 552 U. S., at 49–51. This sentenc­
ing framework applies both at a defendant’s initial sentenc­
ing and at any subsequent resentencing after a sentence 
has been set aside on appeal. See 18 U. S. C. § 3742(g) 
(“A district court to which a case is remanded . . . shall resen­
tence a defendant in accordance with section 3553”); see also 
Dillon v. United States, 560 U. S. 817, 828, 827 (2010) (distin­
guishing between “sentence-modification proceedings” under 
18 U. S. C. § 3582(c)(2), which “do not implicate the interests 
identified in Booker,” and “plenary resentencing proceed­
ings,” which do). 

B 

In light of the federal sentencing framework described 
above, we think it clear that when a defendant’s sentence has 
been set aside on appeal and his case remanded for resen­
tencing, a district court may consider evidence of a defend­
ant’s rehabilitation since his prior sentencing and that such 
evidence may, in appropriate cases, support a downward 
variance from the advisory Guidelines range. 

Preliminarily, Congress could not have been clearer in di­
recting that “[n]o limitation . . . be placed on the information 
concerning the background, character, and conduct” of a 
defendant that a district court may “receive and consider 
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for the purpose of imposing an appropriate sentence.” 18 
U. S. C. § 3661. The plain language of § 3661 makes no dis­
tinction between a defendant’s initial sentencing and a subse­
quent resentencing after a prior sentence has been set aside 
on appeal. We have recognized that “the broad language of 
§ 3661” does not provide “any basis for the courts to invent 
a blanket prohibition against considering certain types of ev­
idence at sentencing.” Watts, 519 U. S., at 152. A categori­
cal bar on the consideration of postsentencing rehabilitation 
evidence would directly contravene Congress’ expressed in­
tent in § 3661. 

In addition, evidence of postsentencing rehabilitation may 
be highly relevant to several of the § 3553(a) factors that 
Congress has expressly instructed district courts to consider 
at sentencing. For example, evidence of postsentencing re­
habilitation may plainly be relevant to “the history and char­
acteristics of the defendant.” § 3553(a)(1). Such evidence 
may also be pertinent to “the need for the sentence imposed” 
to serve the general purposes of sentencing set forth in 
§ 3553(a)(2)—in particular, to “afford adequate deterrence to 
criminal conduct,” “protect the public from further crimes 
of the defendant,” and “provide the defendant with needed 
educational or vocational training . . . or other correctional 
treatment in the most effective manner.” §§ 3553(a)(2)(B)– 
(D); see McMannus, 496 F. 3d, at 853 (Melloy, J., concurring) 
(“In assessing . . . deterrence, protection of the public and 
rehabilitation, 18 U. S. C. § 3553(a)(2)(B)(C) & (D), there 
would seem to be no better evidence than a defendant’s 
post-incarceration conduct”). Postsentencing rehabilitation 
may also critically inform a sentencing judge’s overarching 
duty under § 3553(a) to “impose a sentence sufficient, but not 
greater than necessary,” to comply with the sentencing pur­
poses set forth in § 3553(a)(2). 

As the original sentencing judge recognized, the extensive 
evidence of Pepper’s rehabilitation since his initial sentenc­
ing is clearly relevant to the selection of an appropriate sen­
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tence in this case. Most fundamentally, evidence of Pepper’s 
conduct since his release from custody in June 2005 provides 
the most up-to-date picture of Pepper’s “history and charac­
teristics.” § 3553(a)(1); see United States v. Bryson, 229 
F. 3d 425, 426 (CA2 2000) (per curiam) (“[A] court’s duty is 
always to sentence the defendant as he stands before the 
court on the day of sentencing”). At the time of his initial 
sentencing in 2004, Pepper was a 25-year-old drug addict 
who was unemployed, estranged from his family, and had re­
cently sold drugs as part of a methamphetamine conspiracy. 
By the time of his second resentencing in 2009, Pepper had 
been drug free for nearly five years, had attended college 
and achieved high grades, was a top employee at his job 
slated for a promotion, had reestablished a relationship with 
his father, and was married and supporting his wife’s daugh­
ter. There is no question that this evidence of Pepper’s con­
duct since his initial sentencing constitutes a critical part of 
the “history and characteristics” of a defendant that Con­
gress intended sentencing courts to consider. § 3553(a). 

Pepper’s postsentencing conduct also sheds light on the 
likelihood that he will engage in future criminal conduct, 
a central factor that district courts must assess when im­
posing sentence. See §§ 3553(a)(2)(B)–(C); Gall, 552 U. S., at 
59 (“Gall’s self-motivated rehabilitation . . .  lends strong sup­
port to the conclusion that imprisonment was not necessary 
to deter Gall from engaging in future criminal conduct or 
to protect the public from his future criminal acts” (citing 
§§ 3553(a)(2)(B)–(C))). As recognized by Pepper’s probation 
officer, Pepper’s steady employment, as well as his successful 
completion of a 500-hour drug treatment program and his 
drug-free condition, also suggest a diminished need for 
“educational or vocational training . . . or  other correctional 
treatment.” § 3553(a)(2)(D). Finally, Pepper’s exemplary 
postsentencing conduct may be taken as the most accurate 
indicator of “his present purposes and tendencies and sig­
nificantly to suggest the period of restraint and the kind of 
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discipline that ought to be imposed upon him.” Ashe, 302 
U. S., at 55. Accordingly, evidence of Pepper’s postsen­
tencing rehabilitation bears directly on the District Court’s 
overarching duty to “impose a sentence sufficient, but not 
greater than necessary,” to serve the purposes of sentenc­
ing. § 3553(a). 

In sum, the Court of Appeals’ ruling prohibiting the 
District Court from considering any evidence of Pepper’s 
postsentencing rehabilitation at resentencing conflicts with 
longstanding principles of federal sentencing law and contra­
venes Congress’ directives in §§ 3661 and 3553(a). 

C 

Amicus nevertheless advances two principal arguments 
in defense of the Court of Appeals’ ruling: (1) 18 U. S. C. 
§ 3742(g)(2), which restricts the discretion of a resentencing 
court on remand to impose a non-Guidelines sentence, effec­
tively forecloses consideration of a defendant’s postsentenc­
ing rehabilitation; and (2) permitting district courts to con­
sider postsentencing rehabilitation would defeat Congress’ 
objectives under § 3553(a). We are not persuaded. 

1 

Amicus’ main argument relies on 18 U. S. C. § 3742(g)(2), a 
provision that the Court of Appeals did not cite below. That 
provision states that when a sentence is set aside on appeal, 
the district court to which the case is remanded: 

“shall not impose a sentence outside the applicable 
guidelines range except upon a ground that— 

“(A) was specifically and affirmatively included in the 
written statement of reasons required by section 3553(c) 
in connection with the previous sentencing of the de­
fendant prior to the appeal; and 

“(B) was held by the court of appeals, in remanding 
the case, to be a permissible ground of departure.” 
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In operation, § 3742(g)(2) restricts the discretion of a district 
court on remand by precluding the court from imposing a 
sentence outside the Guidelines range except upon a “ground 
of departure” that was expressly relied upon in the prior 
sentencing and upheld on appeal. Amicus thus correctly 
contends that, on its face, § 3742(g)(2) effectively forecloses a 
resentencing court from considering evidence of a defend­
ant’s postsentencing rehabilitation for purposes of imposing 
a non-Guidelines sentence because, as a practical matter, 
such evidence did not exist at the time of the prior sentenc­
ing. As the Government concedes, however, § 3742(g)(2) is 
invalid after Booker. 

As we have explained, Booker held that where judicial 
factfinding increases a defendant’s applicable Sentencing 
Guidelines range, treating the Guidelines as mandatory in 
those circumstances would violate the defendant’s Sixth 
Amendment right to be tried by a jury and to have every 
element of an offense proved by the Government beyond a 
reasonable doubt. See supra, at 489–490. We recognized 
in Booker that, although the SRA permitted departures from 
the applicable Guidelines range in limited circumstances,9 

“departures are not available in every case, and in fact are 
unavailable in most.” 543 U. S., at 234. Because in those 
instances, “the judge is bound to impose a sentence within 
the Guidelines range,” we concluded that the availability of 
departures in certain circumstances “does not avoid the con­
stitutional issue.” Ibid. 

To remedy the constitutional problem, we rendered the 
Guidelines effectively advisory by invalidating two provi­
sions of the SRA: 18 U. S. C. § 3553(b)(1) (2000 ed., Supp. IV), 
which generally required sentencing courts to impose a sen­
tence within the applicable Guidelines range, and § 3742(e) 

9 See 18 U. S. C. § 3553(b)(1) (2000 ed., Supp. IV) (permitting departures 
where the judge “finds that there exists an aggravating or mitigating cir­
cumstance of a kind, or to a degree, not adequately taken into consider­
ation by the Sentencing Commission”). 
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(2000 ed. and Supp. IV), which prescribed the standard of 
appellate review, including de novo review of Guidelines de­
partures. 543 U. S., at 259. We invalidated these provi­
sions even though we recognized that mandatory application 
of the Guidelines would not always result in a Sixth Amend­
ment violation.10 Indeed, although the Government sug­
gested in Booker that we render the Guidelines advisory 
only in cases in which the Constitution prohibits judicial fact-
finding, we rejected that two-track proposal, reasoning that 
“Congress would not have authorized a mandatory system in 
some cases and a nonmandatory system in others, given the 
administrative complexities that such a system would cre­
ate.” Id., at 266; see Dillon, 560 U. S., at 829–830 (“The 
incomplete remedy we rejected in Booker would have re­
quired courts to treat the Guidelines differently in similar 
proceedings, leading potentially to unfair results and consid­
erable administrative challenges”). 

We did not expressly mention § 3742(g)(2) in Booker,11 but 
the rationale we set forth in that opinion for invalidating 
§§ 3553(b)(1) and 3742(e) applies equally to § 3742(g)(2). As 
with those provisions, § 3742(g)(2) requires district courts 
effectively to treat the Guidelines as mandatory in an entire 
set of cases. Specifically, § 3742(g)(2) precludes a district 
court on remand from imposing a sentence “outside the appli­
cable guidelines range” except upon a “ground of departure” 
that was expressly relied upon by the court at the prior sen­
tencing and upheld by the court of appeals. In circum­
stances in which the district court did not rely upon such a 
departure ground at the prior sentencing, § 3742(g)(2) would 

10 For example, in the pre-Booker regime, if the applicable Guidelines 
range depended solely on facts found by a jury beyond a reasonable doubt, 
requiring a judge to sentence within that range would not run afoul of the 
Sixth Amendment. 

11 See Dillon, 560 U. S., at 839, n. 5 (Stevens, J., dissenting) (citing 
§ 3742(g)(2) as “one additional provision of the [SRA that] should have 
been excised, but was not, in order to accomplish the Court’s remedy”). 
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require the court on remand to impose a sentence within the 
applicable Guidelines range, thus rendering the Guidelines 
effectively mandatory. Because in a large set of cases, judi­
cial factfinding will increase the applicable Guidelines range 
beyond that supported solely by the facts established by the 
jury verdict (or guilty plea), requiring a sentencing judge on 
remand to apply the Guidelines range, as § 3742(g)(2) does, 
will often result in a Sixth Amendment violation for the rea­
sons we explained in Booker. Accordingly, as with the pro­
visions in Booker, the proper remedy here is to invalidate 
§ 3742(g)(2). 

The sentencing proceeding at issue in Booker itself illus­
trates why § 3742(g)(2) cannot withstand Sixth Amendment 
scrutiny. The District Court in Booker increased the de­
fendant’s then-mandatory Guidelines range based on a drug-
quantity finding that it, rather than the jury, made. 543 
U. S., at 227. After we held that the Guidelines must be 
treated as advisory, we remanded the case for resentencing. 
Id., at 267. Had § 3742(g)(2) remained valid after Booker, 
the District Court on remand would have been required to 
sentence within the Guidelines range because it did not de­
part from the Guidelines at the original sentencing. Accord­
ingly, the resentencing judge in Booker would have been 
required under § 3742(g)(2) to impose a Guidelines sentence 
based on judge-found facts concerning drug quantity, the 
precise result that Booker forbids. 

The same result would occur in any sentencing in which 
a district court erroneously refuses to impose a sentence 
outside the Guidelines range “based on a misunderstanding 
of its authority to depart under or vary from the Guide­
lines.” Reply Brief for United States 16. For example, if 
§ 3742(g)(2) remained valid, there would be no remedy at re-
sentencing if a district court erroneously believed the Guide­
lines were presumptively reasonable, see Nelson v. United 
States, 555 U. S. 350, 352 (2009) (per curiam), or if it mistak­
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enly thought that a non-Guidelines sentence required ex­
traordinary circumstances, see Gall, 552 U. S., at 47, or if it 
incorrectly concluded that it could not vary from the Guide­
lines based on a policy disagreement with their disparate 
treatment of crack and powder cocaine, see Kimbrough, 552 
U. S., at 101. In such cases, the district court at the initial 
sentencing proceeding will necessarily have imposed a sen­
tence within the Guidelines range, and thus § 3742(g)(2) 
would require the imposition of a Guidelines sentence on re­
mand. See Reply Brief for Petitioner 3–5 (describing fur­
ther categories of cases where “the Booker remedy would be 
entirely unavailable if § 3742(g)(2) were valid”). 

To be sure, applying § 3742(g)(2) at resentencing would not 
always result in a Sixth Amendment violation. For exam­
ple, where the applicable Guidelines range rests solely on 
facts found by a jury beyond a reasonable doubt, application 
of § 3742(g)(2) at resentencing would not render the sentence 
constitutionally infirm. But, as explained above, that possi­
bility was equally true with respect to the sentencing provi­
sions we invalidated in Booker. See supra, at 495. As with 
those provisions, “we cannot assume that Congress, if faced 
with the statute’s invalidity in key applications, would have 
preferred to apply the statute in as many other instances 
as possible.” 543 U. S., at 248. Just as we rejected a two-
track system in Booker that would have made the Guidelines 
mandatory in some cases and advisory in others, we reject a 
partial invalidation of § 3742(g)(2) that would leave us with 
the same result. 

The fact that § 3742(g)(2) permits a resentencing court on 
remand to impose a non-Guidelines sentence in cases where 
the prior sentence expressly relied upon a departure upheld 
by the court of appeals also does not cure the constitutional 
infirmity. As explained above, we observed in Booker that 
the availability of departures from the applicable Guidelines 
ranges in specified circumstances “does not avoid the consti­
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tutional issue.” Id., at 234. Because “departures are not 
available in every case, and in fact are unavailable in most,” 
ibid., we held that remedying the Sixth Amendment problem 
required invalidation of § 3553(b)(1). That same remedial 
approach requires us to invalidate § 3742(g)(2).12 

Amicus contends that any constitutional infirmity in 
§ 3742(g)(2) can be remedied by invalidating § 3742( j)(1)(B) 
rather than § 3742(g)(2). Brief for Amicus Curiae in Sup­
port of Judgment Below 21–22. Section 3742( j)(1)(B) pro­
vides that a “ground of departure” is “permissible” for 
purposes of § 3742(g)(2)(B) only if it is, inter alia, “authorized 
under section 3553(b).” In Booker, we noted that “statutory 
cross-references” to the SRA provisions we invalidated were 
also constitutionally infirm. 543 U. S., at 259. Because 
§ 3742( j)(1)(B) incorporates a cross-reference to § 3553(b)(1), 
one of the provisions we invalidated in Booker, amicus 
suggests that invalidating § 3742( j)(1)(B) would cure any con­
stitutional defect in § 3742(g)(2)(B). As the Government ex­
plains, however, even if § 3742( j)(1)(B) were invalidated and 
a district court could depart on any ground at an initial sen­
tencing, the district court would not be able to depart on any 
new ground at resentencing so long as § 3742(g)(2) remains 

12 Amicus National Association of Criminal Defense Lawyers (NACDL) 
argues that, because § 3742(g)(2)(B) permits a non-Guidelines sentence 
only with respect to certain “departures,” that provision “appears to pre­
clude sentencing courts on remand from granting any and all variances 
under Section 3553(a).” Brief for NACDL 11 (emphasis added). In Iri­
zarry v. United States, 553 U. S. 708 (2008), we held that a “ ‘[d]eparture’ 
is a term of art under the Guidelines and refers only to non-Guidelines 
sentences imposed under the framework set out in the Guidelines”; in con­
trast, a “variance” refers to a non-Guidelines sentence outside the Guide­
lines framework. Id., at 714. Irizarry’s holding construed the term “de­
parture” in Rule 32(h) of the Federal Rules of Criminal Procedure. 
Because we conclude that § 3742(g)(2) is constitutionally infirm and must 
be invalidated, we need not decide whether its reference to “departure[s]” 
includes variances. 
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in force. Because amicus’ proposed solution would still 
result in the Guidelines being effectively mandatory at re-
sentencing in an entire set of cases, it fails to remedy the 
fundamental constitutional defect of § 3742(g)(2). 

2 

Amicus’ next cluster of arguments focuses on Congress’ 
sentencing objectives under § 3553(a). Preliminarily, ami­
cus contends that even if § 3742(g)(2) is constitutionally in­
valid, that provision reflects a congressional policy determi­
nation that only information available at the time of original 
sentencing should be considered, and that this policy deter­
mination should inform our analysis of whether § 3553(a) per­
mits consideration of postsentencing rehabilitation evidence. 
This argument, however, is based on a faulty premise. 

Contrary to amicus’ contention, § 3742(g)(2) does not 
reflect a congressional purpose to preclude consideration of 
evidence of postsentencing rehabilitation at resentencing. 
To be sure, § 3742(g)(2) has the incidental effect of limiting 
the weight a sentencing court may place on postsentencing 
rehabilitation by precluding the court from resentencing out­
side the Guidelines range on a “ground of departure” on 
which it did not previously rely. But on its face, nothing in 
§ 3742(g)(2) prohibits a district court from considering post-
sentencing developments—including postsentencing reha­
bilitation—in selecting a sentence within the applicable 
Guidelines range. Section 3742(g)(2) also does not apply to 
resentencings that occur for reasons other than when a sen­
tence is overturned on appeal and the case is remanded (e. g., 
when a sentence is set aside on collateral review under 28 
U. S. C. § 2255). In such circumstances, § 3742(g)(2) does not 
restrict a district court at all, much less with respect to con­
sideration of postsentencing developments. Accordingly, 
because we see no general congressional policy reflected in 
§ 3742(g)(2) to preclude resentencing courts from considering 
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postsentencing information,13 that provision has no bearing 
on our analysis of whether § 3553(a) permits consideration of 
evidence of postsentencing rehabilitation. 

As we explained above, evidence of postsentencing reha­
bilitation may be highly relevant to several of the sentenc­
ing factors that Congress has specifically instructed dis­
trict courts to consider. See supra, at 491–493 (discussing 
§§ 3553(a), (a)(1), (a)(2)(B)–(D)). Amicus, however, argues 
that consideration of postsentencing rehabilitation is incon­
sistent with two sentencing factors: § 3553(a)(5), which di­
rects sentencing courts to consider “any pertinent policy 
statement” of the Sentencing Commission, and § 3553(a)(6), 
which requires courts to consider “the need to avoid unwar­
ranted sentenc[ing] disparities among defendants with simi­
lar records who have been found guilty of similar conduct.” 

With regard to § 3553(a)(5), amicus points to the Sentenc­
ing Commission’s policy statement in USSG § 5K2.19, which 
provides that “[p]ost-sentencing rehabilitative efforts, even 
if exceptional, undertaken by a defendant after imposition of 
a term of imprisonment for the instant offense[,] are not an 
appropriate basis for a downward departure when resentenc­
ing the defendant for that offense.” According to amicus, 
that policy statement is “clear and unequivocal,” and as an 

13 For those of us for whom it is relevant, the legislative history of 
§ 3742(g)(2) confirms that the provision, enacted as part of the PROTECT 
Act of 2003, § 401(e), 117 Stat. 671, was not aimed at prohibiting district 
courts from considering postsentencing developments. Rather, it was 
meant to ensure that under the then-mandatory Guidelines system, when 
a particular departure was reversed on appeal, the district court could not 
impose the same sentence on remand on the basis of a different departure. 
See H. R. Conf. Rep. No. 108–66, pp. 58–59 (2003) (noting that § 401 of the 
PROTECT Act, inter alia, “prevent[s] sentencing courts, upon remand, 
from imposing the same illegal departure on a different theory”). Like 
the provisions invalidated in Booker, then, the purpose of § 3742(g)(2) was 
“to make Guidelines sentencing even more mandatory than it had been.” 
United States v. Booker, 543 U. S. 220, 261 (2005). As we recognized in 
Booker, that purpose has “ceased to be relevant.” Ibid. 
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exercise of the Sentencing Commission’s “core function,” 
should be given effect. Brief for Amicus Curiae in Support 
of Judgment Below 31–32. 

To be sure, we have recognized that the Commission post-
Booker continues to “fil[l] an important institutional role” 
because “[i]t has the capacity courts lack to base its deter­
minations on empirical data and national experience, guided 
by a professional staff with appropriate expertise.” Kim­
brough, 552 U. S., at 109 (internal quotation marks omitted). 
Accordingly, we have instructed that district courts must 
still give “respectful consideration” to the now-advisory 
Guidelines (and their accompanying policy statements). Id., 
at 101. As amicus acknowledges, however, our post-Booker 
decisions make clear that a district court may in appropriate 
cases impose a non-Guidelines sentence based on a disagree­
ment with the Commission’s views. See id., at 109–110. 
That is particularly true where, as here, the Commission’s 
views rest on wholly unconvincing policy rationales not re­
flected in the sentencing statutes Congress enacted. 

The commentary to USSG § 5K2.19 expresses the Com­
mission’s view that departures based on postsentencing 
rehabilitation would “(1) be inconsistent with the policies 
established by Congress under 18 U. S. C. § 3624(b) [govern­
ing good time credit] and other statutory provisions for re­
ducing the time to be served by an imprisoned person; and 
(2) inequitably benefit only those who gain the opportunity to 
be resentenced de novo.” With regard to the first proffered 
rationale, a sentencing reduction based on postsentencing re­
habilitation can hardly be said to be “inconsistent with the 
policies” underlying an award of good time credit under 
§ 3624(b) because the two serve distinctly different penologi­
cal interests.14 Indeed, the difference between the two is 

14 An award of good time credit by the Bureau of Prisons (BOP) does 
not affect the length of a court-imposed sentence; rather, it is an adminis­
trative reward “to provide an incentive for prisoners to ‘compl[y] with 
institutional disciplinary regulations.’ ” Barber v. Thomas, 560 U. S. 474, 
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reflected most obviously in the fact that the BOP has no 
authority to award good time credit where, as in this case, 
the defendant’s good behavior occurs after a sentence has 
already been served.15 The Commission’s second proffered 
rationale fares no better. To be sure, allowing district 
courts to consider evidence of postsentencing rehabilitation 
may result in disparate treatment between those defendants 
who are sentenced properly and those who must be resen­
tenced. But that disparity arises not because of arbitrary 
or random sentencing practices, but because of the ordinary 
operation of appellate sentencing review. 

In a closely related vein, amicus argues that consider­
ation of postsentencing rehabilitation is inconsistent with 
§ 3553(a)(6), which requires sentencing courts to consider the 
need to avoid unwarranted sentencing disparities. The 
Court of Appeals also rested its holding on this ground, rea­

482 (2010) (quoting 18 U. S. C. § 3624(b); alteration in original). Such cred­
its may be revoked at any time before the date of a prisoner’s release. 
See § 3624(b)(2). In contrast, a court’s imposition of a reduced sentence 
based on postsentencing rehabilitation changes the very terms of impris­
onment and “recognizes that the [defendant’s] conduct since his initial sen­
tencing warrants a less severe criminal punishment.” Brief for United 
States 50. Once imposed, a sentence may be modified only in very limited 
circumstances. See § 3582(c). 

15 Amicus points to two other procedural mechanisms that may shorten 
a defendant’s sentence—early termination of a term of supervised release, 
see § 3583(e)(1), and the potential for sentencing reductions based on post-
sentencing substantial assistance, see Fed. Rule Crim. Proc. 35(b)—but 
neither presents an adequate substitute for a district court’s consideration 
of postsentencing rehabilitation. Supervised release follows a term of im­
prisonment and serves an entirely different purpose than the sentence 
imposed under § 3553(a). See United States v. Johnson, 529 U. S. 53, 59 
(2000) (“Supervised release fulfills rehabilitative ends, distinct from those 
served by incarceration”). Rule 35(b) departures address only postsen­
tencing cooperation with the Government, not postsentencing rehabilita­
tion generally, and thus a defendant with nothing to offer the Government 
can gain no benefit from Rule 35(b). 
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soning that “ ‘allowing [postsentencing rehabilitation] evi­
dence to influence [defendant’s] sentence would be grossly 
unfair to the vast majority of defendants who receive no 
sentencing-court review of any positive post-sentencing re­
habilitative efforts.’ ” 570 F. 3d, at 965 (quoting McMannus, 
496 F. 3d, at 852, n. 4). But amicus points to no evidence, 
nor are we aware of any, suggesting that Congress enacted 
§ 3553(a)(6) out of a concern with disparities resulting from 
the normal trial and sentencing process.16 The differences 
in procedural opportunity that may result because some 
defendants are inevitably sentenced in error and must be 
resentenced are not the kinds of “unwarranted” sentencing 
disparities that Congress sought to eliminate under 
§ 3553(a)(6). Cf. United States v. LaBonte, 520 U. S. 751, 
761–762 (1997) (disparity arising from exercise of prosecuto­
rial discretion not unwarranted); United States v. Rhodes, 
145 F. 3d 1375, 1381 (CADC 1998) (“Distinguishing between 
prisoners whose convictions are reversed on appeal and all 
other prisoners hardly seems ‘unwarranted’ ”). 

As the Government explains, moreover, the logic of the 
Court of Appeals’ approach below—i. e., that “post-sentence 
rehabilitation is not relevant . . .  because the district court 
could not have considered that evidence at the time of the 
original sentencing,” 570 F. 3d, at 965 (internal quotation 
marks omitted)—would require sentencing courts categori­
cally to ignore not only postsentencing rehabilitation, but 

16 Indeed, some defendants will have a longer period of time between 
initial custody and trial, or between trial and sentencing, and those de­
fendants—particularly if they are released on bail—will have a greater 
opportunity to demonstrate postoffense, presentencing rehabilitation. 
Even before Booker, the lower courts uniformly held that evidence of such 
rehabilitation could provide a basis for departing from the applicable 
Guidelines. See USSG App. C, Amdt. 602, comment., p. 74 (Nov. 2003) 
(“[D]epartures based on extraordinary post-offense rehabilitative efforts 
prior to sentencing . . . have been allowed by every circuit that has ruled 
on the matter”). 
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any postsentencing information, including, for example, evi­
dence that a defendant had committed postsentencing of­
fenses. Our precedents, however, provide no basis to sup­
port such a categorical bar. See, e. g., Wasman, 468 U. S., 
at 572 (“[A] sentencing authority may justify an increased 
sentence by affirmatively identifying relevant conduct or 
events that occurred subsequent to the original sentencing 
proceedings”); cf. North Carolina v. Pearce, 395 U. S. 711, 
723 (1969). Indeed, even the Court of Appeals below does 
not accept the logical consequence of its approach as it per­
mits district courts to consider postsentencing conduct that 
would support a higher sentence. See United States v. Sta­
pleton, 316 F. 3d 754, 757 (CA8 2003). Nothing in §§ 3553(a) 
and 3661, however, remotely suggests that Congress in­
tended district courts to consider only postsentencing evi­
dence detrimental to a defendant while turning a blind eye 
to favorable evidence of a defendant’s postsentencing rehabil­
itation. Cf. United States v. Jones, 460 F. 3d 191, 196 (CA2 
2006) (“Obviously, the discretion that Booker accords sen­
tencing judges to impose non-Guidelines sentences cannot be 
an escalator that only goes up”). 

Finally, we note that §§ 3553(a)(5) and (a)(6) describe only 
two of the seven sentencing factors that courts must consider 
in imposing sentence. At root, amicus effectively invites us 
to elevate two § 3553(a) factors above all others. We reject 
that invitation. See Gall, 552 U. S., at 49–50 (instructing 
sentencing courts to “consider all of the § 3553(a) factors” 
(emphasis added)). 

D 

For the reasons stated above, we hold that the Court of 
Appeals erred in categorically precluding the District Court 
from considering evidence of Pepper’s postsentencing reha­
bilitation after his initial sentence was set aside on appeal. 
District courts post-Booker may consider evidence of a de­
fendant’s postsentencing rehabilitation at resentencing and 
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such evidence may, in appropriate cases, support a down­
ward variance from the advisory Guidelines range.17 

The Government informs us that, in granting Pepper’s mo­
tion for release pending disposition of this appeal, see n. 5, 
supra, the District Court stated that it would not have exer­
cised its discretion to grant Pepper a downward variance 
based on postsentencing rehabilitation. That statement, 
however, was made in light of the Court of Appeals’ errone­
ous views regarding postsentencing rehabilitation evidence. 
Because we expressly reject those views today, it is unclear 
from the record whether the District Court would have im­
posed the same sentence had it properly considered the ex­
tensive evidence of Pepper’s postsentencing rehabilitation. 
On remand, the District Court should consider and give ap­
propriate weight to that evidence, as well as any additional 
evidence concerning Pepper’s conduct since his last sentenc­
ing in January 2009. Accordingly, we vacate the Eighth Cir­
cuit’s judgment in respect to Pepper’s sentence and remand 
the case for resentencing consistent with this opinion. 

III 

The second question presented in this case merits only a 
brief discussion. As noted above, the original sentencing 
judge in this case granted Pepper a 40-percent downward 
departure pursuant to USSG § 5K1.1 based on Pepper’s sub­
stantial assistance and sentenced him to 24 months’ impris­
onment. When the Court of Appeals vacated that sentence 
in Pepper II, and again in Pepper III, the case was reas­
signed on remand to Chief Judge Reade. In resentencing 

17 Of course, we do not mean to imply that a district court must reduce 
a defendant’s sentence upon any showing of postsentencing rehabilitation. 
Nor do we mean to preclude courts of appeals from issuing limited remand 
orders, in appropriate cases, that may render evidence of postsentencing 
rehabilitation irrelevant in light of the narrow purposes of the remand 
proceeding. See, e. g., United States v. Bernardo Sanchez, 569 F. 3d 995, 
1000 (CA9 2009). 
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Pepper, Chief Judge Reade ruled that she was not bound by 
the prior sentencing judge’s decision to grant a 40-percent 
downward departure and instead granted only a 20-percent 
downward departure, which the Court of Appeals upheld in 
Pepper IV. Pepper argues that the law of the case doctrine 
required Chief Judge Reade to apply the same 40-percent 
departure granted by the original sentencing judge. We 
disagree. 

Preliminarily, we note that the mandates in Pepper II and 
Pepper III were “general remand[s] for resentencing,” which 
“did not place any limitations on the discretion of the newly 
assigned district court judge in resentencing Pepper.” 570 
F. 3d, at 963. In his merits briefs to this Court, Pepper does 
not challenge the scope or validity of the Court of Appeals’ 
mandate ordering de novo resentencing, and thus has aban­
doned any argument that the mandate itself restricted the 
District Court from imposing a different substantial assist­
ance departure.18 The only question before us is whether 
the law of the case doctrine required Chief Judge Reade to 
adhere to the original sentencing judge’s decision granting a 
40-percent downward departure. 

Although we have described the “law of the case [a]s an 
amorphous concept,” “[a]s most commonly defined, the doc­
trine posits that when a court decides upon a rule of law, 
that decision should continue to govern the same issues in 
subsequent stages in the same case.” Arizona v. Califor­
nia, 460 U. S. 605, 618 (1983). This doctrine “directs a 
court’s discretion, it does not limit the tribunal’s power.” 
Ibid. Accordingly, the doctrine “does not apply if the court 
is ‘convinced that [its prior decision] is clearly erroneous and 

18 In any event, as the Court of Appeals recognized, neither Pepper II 
nor Pepper III held that a 40-percent downward departure was the only 
reasonable departure that a sentencing court could grant for Pepper’s sub­
stantial assistance; rather, the only issue those opinions actually decided 
was that a “40% downward departure was not an abuse of discretion.” 
570 F. 3d, at 963–964. 
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would work a manifest injustice.’ ” Agostini v. Felton, 521 
U. S. 203, 236 (1997) (quoting Arizona, 460 U. S., at 618, n. 8; 
alteration in original). 

Pepper argues that, because the original sentencing 
judge’s decision to grant the 40-percent departure was never 
set aside by the Court of Appeals or this Court, it constituted 
the law of the case. As such, Pepper contends that Chief 
Judge Reade should not have disturbed that ruling absent 
“compelling justification” for overturning it. Brief for Peti­
tioner 56. According to Pepper, because Chief Judge Reade 
identified no such justification, the law of the case doctrine 
required her to adhere to the 40-percent departure granted 
by the original sentencing judge. 

As the Government explains, however, the Court of Ap­
peals in Pepper III set aside Pepper’s entire sentence and 
remanded for a de novo resentencing. See 518 F. 3d, at 949, 
953. Thus, even assuming, arguendo, that the original sen­
tencing court’s decision to impose a 40-percent departure was 
at one point law of the case, Pepper III effectively wiped 
the slate clean. To be sure, Pepper III vacated Pepper’s 
24-month sentence on grounds unrelated to the substantial 
assistance departure, but that fact does not affect our conclu­
sion. “A criminal sentence is a package of sanctions that 
the district court utilizes to effectuate its sentencing intent.” 
United States v. Stinson, 97 F. 3d 466, 469 (CA11 1996) (per 
curiam). Because a district court’s “original sentencing in­
tent may be undermined by altering one portion of the calcu­
lus,” United States v. White, 406 F. 3d 827, 832 (CA7 2005), 
an appellate court when reversing one part of a defendant’s 
sentence “may vacate the entire sentence . . . so  that, on 
remand, the trial court can reconfigure the sentencing plan 
. . . to  satisfy the sentencing factors in 18 U. S. C. § 3553(a),” 
Greenlaw v. United States, 554 U. S. 237, 253 (2008). That 
is precisely what the Eighth Circuit did here. 

Accordingly, because the Court of Appeals in Pepper III 
remanded for de novo resentencing, we conclude that Chief 
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Judge Reade was not bound by the law of the case doctrine 
to apply the same 40-percent departure that had been ap­
plied at Pepper’s prior sentencing. 

* * * 

For the reasons stated above, the judgment of the United 
States Court of Appeals for the Eighth Circuit is vacated 
in part and affirmed in part, and the case is remanded for 
resentencing consistent with this opinion. 

It is so ordered. 

Justice Kagan took no part in the consideration or deci­
sion of this case. 

Justice Breyer, concurring in part and concurring in 
the judgment. 

I join Part III of the Court’s opinion as to the second ques­
tion presented. As to the first question presented, I agree 
with the Court’s conclusion. And I agree with its opinion 
to the extent that it is consistent with this concurrence. 

Like the majority, I believe Booker requires us to hold 18 
U. S. C. § 3742(g)(2) unconstitutional. See ante, at 493–499; 
United States v. Booker, 543 U. S. 220 (2005); see also Ap­
prendi v. New Jersey, 530 U. S. 466 (2000). And, like the 
majority, I believe that the law does not require a sentencing 
court to follow a Guidelines policy statement that forbids tak­
ing account of postsentencing rehabilitation. United States 
Sentencing Commission, Guidelines Manual § 5K2.19 (Nov. 
2010) (USSG). I would emphasize, however, that this con­
clusion does not leave a sentencing court free to disregard 
the Guidelines at will. To the contrary, the law permits the 
court to disregard the Guidelines only where it is “reason­
able” for a court to do so. Booker, supra, at 261–262; Gall 
v. United States, 552 U. S. 38, 51–52 (2007); Kimbrough 
v. United States, 552 U. S. 85, 109 (2007). And an appel­
late court must be guided by the basic sentencing objectives 
of the statutes that create the Guidelines in determining 
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whether, in disregarding the Guidelines, the sentencing court 
has acted unreasonably. 

I 

The Guideline in question consists of a policy statement 
that sets forth an exception to normal Guidelines rules. Nor­
mally, the Guidelines authorize a sentencing judge to con­
sider a departure from an ordinary Guidelines sentence in 
any case “where conduct significantly differs from the norm” 
to which “a particular guideline linguistically applies.” 
USSG ch. 1, pt. A1, § 4(b) (discussing the Guidelines’ general 
approach to departures). The policy statement at issue is 
one of a handful of Guidelines rules that nonetheless forbid 
departure. It says that a defendant’s “[p]ost-sentencing 
rehabilitative efforts, even if exceptional, . . . are not an ap­
propriate basis for a downward departure when resentenc­
ing.” § 5K2.19. The policy statement thereby adds “Post-
Sentencing Rehabilitative Efforts” to such factors as race, 
sex, national origin, creed, religion, and socioeconomic sta­
tus, which the Guidelines absolutely prohibit the sentencing 
judge from taking into account. Id., ch. 1, pt. A1, § 4(b). 

II 

Can a sentencing court, despite this policy statement, take 
account of postsentencing rehabilitation in the particular 
circumstances that this case presents? I cannot find the an­
swer to this question in the language of the sentencing stat­
utes, in sentencing traditions, in the pre-Guidelines case of 
Williams v. New York, 337 U. S. 241 (1949), or in this Court’s 
use of the word “advisory.” As the majority points out, a 
sentencing statute forbids any “ ‘limitation’ ” on the “ ‘infor­
mation concerning the background, character, and conduct’ ” 
that “ ‘a court . . . may . . .  consider.’ ” Ante, at 488 (quoting 
18 U. S. C. § 3661; emphasis deleted). But this provision 
must refer to all relevant information. See USSG § 1B1.4 
and comment. (generally incorporating § 3661, but noting 
that there are certain factors that should not be considered 
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for any purpose). If the Guidelines policy statement’s abso­
lute prohibition on consideration of postsentencing rehabili­
tation were legally binding, then information on that score 
(like information about race, religion, sex, or national origin) 
would fall outside the scope of this provision, for it would 
not be relevant. Thus, reference to the statute begs the 
question. 

Nor can I find much help in the majority’s reference to 
a sentencing “ ‘tradition’ ” that considers “ ‘every convicted 
person as an individual.’ ” Ante, at 487 (quoting Koon v. 
United States, 518 U. S. 81, 113 (1996)). That is because in­
dividualized sentencing is not the only relevant tradition. A 
just legal system seeks not only to treat different cases dif­
ferently but also to treat like cases alike. Fairness requires 
sentencing uniformity as well as efforts to recognize relevant 
sentencing differences. Indeed, when Congress enacted the 
sentencing statutes before us, it focused upon the unfair way 
in which federal sentencing failed to treat similar offenders 
similarly. And Congress wrote statutes designed primarily 
(though not exclusively) to bring about greater uniformity 
in sentencing. See, e. g., Booker, supra, at 253–254. The 
statutes do so in large part through the creation of a system 
of Guidelines written by a Sentencing Commission, which 
Congress intended the courts to follow. See Mistretta v. 
United States, 488 U. S. 361 (1989) (Sentencing Commission 
constitutional); Rita v. United States, 551 U. S. 338, 348–349 
(2007); 18 U. S. C. § 3553(a) (identifying relevant factors in 
sentencing, including uniformity). 

The Williams case is similarly unhelpful. That is because 
Congress in the Sentencing Reform Act of 1984—the law 
before us—disavowed the individualized approach to sen­
tencing that that case followed. Williams emphasized the 
importance of a sentencing court’s legal power to tailor 
punishment ability to fit the circumstances of each individual 
offender. 337 U. S., at 247 (emphasizing “modern concepts 
individualizing punishment”). But Congress, concerned 
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that individualized sentencing had gone too far, wrote a new 
sentencing law designed to help correct “disparities” among 
similar defendants sentenced by different judges. See 
S. Rep. No. 98–225, p. 45 (1983) (“Sentencing disparities” are 
“unfair both to offenders and to the public”); id., at 38 (dis­
parities “can be traced directly to the unfettered discretion 
the law confers on those judges and parole authorities re­
sponsible for imposing and implementing the sentence”). 

Booker’s description of the Guidelines as “advisory” offers 
somewhat greater assistance—but only if that word is read 
in light of the Sixth Amendment analysis that precedes it. 
This Court has held that the Sixth Amendment forbids Con­
gress (through the Commission) to create Guidelines that 
both (1) require judges (without juries) to find sentencing 
facts and also (2) tie those facts to the mandatory imposition 
of particular sentences. 543 U. S., at 226, 244; see also 
Apprendi, 530 U. S., at 490 (Sixth Amendment requires jury 
findings in respect to factual matters that require judge to 
increase sentence); Blakely v. Washington, 542 U.  S. 296,  
303–304 (2004) (same in respect to a State’s mandatory 
guidelines). In light of this Sixth Amendment prohibition, 
the Court, believing that Congress would not have intended 
to introduce new juries into each sentencing proceeding, ex­
cised the few particular provisions of the sentencing statutes 
that specified that application of the Guidelines was manda­
tory. Booker, 543 U. S., at 259. The Court believed that 
the relevant statutes remained workable without those few 
provisions, that their excision could further Congress’ basic 
sentencing intentions, and that excision was more likely to 
do so than invalidation of the entire statutory scheme. With 
an occasional exception (such as the statutory provision we 
strike down today), there is no reason to think that the sen­
tencing statutes as limited in Booker run afoul of the Sixth 
Amendment. Ibid. 

Booker made clear that the remaining statutory provi­
sions, while leading us to call the Guidelines “advisory” 
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(rather than “mandatory”), do not give a sentencing judge 
carte blanche to apply, or not to apply, the Guidelines as 
that judge chooses. Rather, the “district courts, while not 
bound to apply the Guidelines, must consult those Guidelines 
and take them into account when sentencing.” Id., at 
264. Moreover, Booker held that appellate court review of 
sentencing is valid. Booker explained that the “statutory 
language, the structure of the [Sentencing Reform Act], and 
the sound administration of justice,” taken together, require 
appellate courts to apply “reasonableness standard[s]” of 
review. Id., at 260–261, 262 (internal quotation marks 
omitted). Reasonableness standards, we added, are “not 
foreign to sentencing law.” Id., at 262. And the “Act has 
long required their use in important sentencing circum­
stances—both on review of departures . . .  and  on  review  
of sentences imposed where there was no applicable Guide­
line.” Ibid. See also id., at 261 (appellate courts will apply 
“a practical standard of review already familiar to appel­
late courts: review for ‘unreasonable[ness]’ ”); id., at 264 
(“[C]ourts of appeals” will “review sentencing decisions for 
unreasonableness”). 

We have also indicated that, in applying reasonableness 
standards, the appellate courts should take account of sen­
tencing policy as embodied in the statutes and Guidelines, as 
well as of the comparative expertise of trial and appellate 
courts. Thus, in Kimbrough, we observed that in light of 
the “discrete institutional strengths” of the Sentencing Com­
mission and sentencing judges, “a district court’s decision to 
vary from the advisory Guidelines may attract greatest re­
spect when the sentencing judge finds a particular case 
‘outside the “heartland” to which the Commission intends 
individual Guidelines to apply.’ ” 552 U. S., at 109 (quoting 
Rita, supra, at 351). We noted, however, that “while the 
Guidelines are no longer binding, closer review may be in 
order when the sentencing judge varies from the Guidelines 
based solely on the judge’s view that the Guidelines range 
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‘fails properly to reflect § 3553(a) considerations’ even in a 
mine-run case.” 552 U. S., at 109. 

III 

Unlike the majority, I would decide the question Kim­
brough left open. And I would follow its suggested frame­
work for evaluating “reasonableness.” As Kimbrough sug­
gests, doing so takes proper account of the comparative 
institutional abilities of trial courts, appellate courts, and the 
Sentencing Commission. The trial court typically better 
understands the individual circumstances of particular cases 
before it, while the Commission has comparatively greater 
ability to gather information, to consider a broader national 
picture, to compare sentences attaching to different offenses, 
and ultimately to write more coherent overall standards 
that reflect nationally uniform, not simply local, sentencing 
policies. 

Applying Kimbrough’s suggested framework, I would rea­
son very much as does the majority. The first question is 
whether a sentencing judge might sometimes take account 
of a (resentenced) offender’s postsentencing rehabilitation— 
despite a Guidelines policy statement that says never. I 
would find that it is reasonable for the judge to disregard 
the Guidelines’ absolute prohibition, despite the Commis­
sion’s comparatively greater policy-formation abilities. 
That is because the Guidelines policy statement itself runs 
counter to ordinary Guidelines sentencing policy, which 
rarely forbids departures and then for very strong policy 
reasons. Supra, at 509. See USSG ch. 1, pt. A1, § 4(b). 

The Commission offers no convincing justification for cre­
ating this exception with respect to postsentencing rehabili­
tation. The Commission’s commentary says that for a judge 
at resentencing to lower a sentence for this reason (reflecting 
good behavior while the case is on appeal) would conflict 
with the use of other mechanisms, such as “good-time” cred­
its, for that purpose. But how is that so? A defendant, 
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after sentencing but while his case is on appeal, may or may 
not be entitled to “good time.” That may depend upon 
whether he remains on bail or upon particular “good-time” 
rules. Regardless, the resentencing judge can take account 
of any such matter. See also ante, at 503–504. 

The Commission’s commentary also suggests it would be 
inequitable to allow an offender who is being resentenced to 
receive any kind of credit for his good behavior, say, while 
his case was on appeal. But why is that so? After all, the 
Guidelines permit a judge to take account of an offender’s 
good behavior after arrest but before initial sentencing. 
That time period could last longer than the time taken up on 
appeal. Why should pretrial behavior count but appeal time 
behavior not count? Like the majority, I find this justifica­
tion for the policy statement unconvincing. See ante, at 
500–502. 

The second question is whether, given the sentencing 
court’s power to disregard the policy statement forbidding 
departures based on postsentencing rehabilitation, the facts 
and circumstances here could warrant a departure (or vari­
ance) for that reason. And the answer, in my view, is yes. 
This case presents unusual rehabilitative circumstances. As 
the majority observes: “By the time of his second resentenc­
ing in 2009, Pepper had been drug free for nearly five years, 
had attended college and achieved high grades, was a top 
employee at his job slated for a promotion, had reestablished 
a relationship with his father, and was married and support­
ing his wife’s daughter.” Ante, at 492. These are case-
specific facts and circumstances, and they are of the kind 
that should lead appellate courts to show their “greatest re­
spect” for a sentencing decision, including a departure or 
variance, that rests upon them. 

IV 

In sum, the sentencing statutes, as we have interpreted 
them, require courts of appeals to review sentences for rea­
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sonableness, including sentences that depart or vary from a 
specific Guideline. The appellate courts should review those 
decisions more closely when they rest upon disagreement 
with Guidelines policy. Kimbrough, 552 U. S., at 109. They 
should review those decisions with greater deference when 
they rest upon case-specific circumstances that place the case 
outside a specific Guideline’s “heartland.” See ibid.; Rita, 
551 U. S., at 351; Koon, 518 U. S., at 98–99. 

By interpreting the sentencing statutes in this way, we can 
remain faithful to Congress’ basic intent in writing them— 
despite the need to invalidate statutory provisions that 
conflict with the Sixth Amendment. The statutes create a 
Sentencing Commission with authority to develop sentencing 
policy embodied in the Guidelines. The Guidelines are to 
further the statutes’ basic objective, namely, greater sentenc­
ing uniformity, while also taking account of special individual 
circumstances, primarily by permitting the sentencing court 
to depart in nontypical cases. By collecting trial courts’ 
reasons for departure (or variance), by examining appellate 
court reactions, by developing statistical and other empirical 
information, by considering the views of expert penologists 
and others, the Commission can revise the Guidelines accord­
ingly. See USSG ch. 1, pt. A1, § 3. Trial courts, appellate 
courts, and the Commission all have a role to play in what is 
meant to be an iterative, cooperative institutional effort to 
bring about a more uniform and a more equitable sentencing 
system. See id., ch. 1, pt. A. I would interpret the statutes 
before us accordingly. 

Justice Alito, concurring in part, concurring in the judg­
ment in part, and dissenting in part. 

I join Part III of the opinion of the Court. I agree with 
the Court that the decision below cannot be affirmed on the 
basis of 18 U. S. C. § 3742(g), as amicus suggests. This pro­
vision was designed to function as part of the mandatory 
Guidelines scheme that the Court struck down in United 
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States v. Booker, 543 U. S. 220, 258–265 (2005). Although 
amicus’ argument is ingenious, even the sort of surgery 
sanctioned in Booker cannot transform this provision into 
one that can survive in the post-Booker world. 

I also concur in the judgment to the extent that it holds 
that the decision below regarding evidence of postsentencing 
rehabilitation must be reversed. That decision, which en­
tirely precluded consideration of such evidence, was consist­
ent with the policy statement in § 5K2.19 of the United 
States Sentencing Guidelines, but “[t]he Booker remedial de­
cision . . .  does not permit a court of appeals to treat the 
Guidelines’ policy decisions as binding.” Kimbrough v. 
United States, 552 U. S. 85, 116 (2007) (Alito, J., dissenting). 

Under Booker, however, district judges are still required 
in almost all cases to give significant weight to the policy 
decisions embodied in the Federal Sentencing Guidelines. 
See Kimbrough, supra, at 116; Gall v. United States, 552 
U. S. 38, 61–67 (2007) (Alito, J., dissenting). Congress dele­
gated to the Sentencing Commission the authority to make 
policy decisions regarding federal sentencing, see 18 U. S. C. 
§§ 3553(a)(4), (5), and requiring judges to give significant 
weight to the Commission’s policy decisions does not run 
afoul of the Sixth Amendment right that the mandatory 
Guidelines system was found to violate, i. e., the right to 
have a jury make certain factual findings that are relevant 
to sentencing. 

While I continue to believe that sentencing judges should 
be required to give significant weight to all Guidelines provi­
sions and policy statements, see Kimbrough, 552 U. S., at 
116 (opinion of Alito, J.), the Court in Kimbrough held that 
sentencing judges may not be required to give weight to 
some unusual policy decisions, see id., at 109–110 (majority 
opinion). And Justice Breyer now makes a reasonable 
case that the particular policy statement involved in this case 
is distinguishable from almost all of the other rules that the 
Commission has adopted. See ante, p. 508 (opinion concur­
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ring in part and concurring in judgment). His position 
seems to me more consistent with Kimbrough than the 
Court’s. It would at least prevent us from sliding all the 
way down the slippery slope that leads back to the regime 
of entirely discretionary federal sentencing that preceded 
the enactment of the Sentencing Reform Act of 1984, 98 
Stat. 1987. 

Anyone familiar with the history of criminal sentencing in 
this country cannot fail to see the irony in the Court’s praise 
for the sentencing scheme exemplified by Williams v. New 
York, 337 U. S. 241 (1949), and 18 U. S. C. § 3661.* By the 
time of the enactment of the Sentencing Reform Act in 1984, 
this scheme had fallen into widespread disrepute. See, e. g., 
Mistretta v. United States, 488 U. S. 361, 366 (1989) (not­
ing “[f]undamental and widespread dissatisfaction with the 
uncertainties and the disparities” of this scheme); United 
States v. DiFrancesco, 449 U. S. 117, 142 (1980) (“It has been 
observed . . . that sentencing is one of the areas of the 
criminal justice system most in need of reform”); S. Rep. 
No. 98–223, p. 62 (1983) (“The shameful disparity in criminal 
sentences is a major flaw in the existing criminal justice sys­
tem”). Under this system, each federal district judge was 
free to implement his or her individual sentencing philoso­
phy, and therefore the sentence imposed in a particular case 
often depended heavily on the spin of the wheel that deter­
mined the judge to whom the case was assigned. See Bull­
ington v. Missouri, 451 U. S. 430, 444, n. 16 (1981) (“There 
has been no attempt to separate policymaking from individ­
ual sentencing determinations” (internal quotation marks 

*Insofar as § 3661 permitted a sentencing judge to consider evidence of 
postsentencing rehabilitation, that provision was effectively modified by 
the subsequent enactment of the Sentencing Reform Act, which instructed 
the Sentencing Commission to adopt guidelines and policy statements that 
avoid “unwarranted sentencing disparities,” 28 U. S. C. § 991(b)(1)(B); see 
also § 994(f), and which provided that sentencing courts “shall consider . . .  
any pertinent policy statement,” 18 U. S. C. § 3553(a)(5). 
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omitted)); M. Frankel, Criminal Sentences: Law Without 
Order 5 (1973) (“[T]he almost wholly unchecked and sweep­
ing powers we give to judges in the fashioning of sentences 
are terrifying and intolerable for a society that professes de­
votion to the rule of law”). 

Some language in today’s opinion reads like a paean to that 
old regime, and I fear that it may be interpreted as sanction­
ing a move back toward the system that prevailed prior to 
1984. If that occurs, I suspect that the day will come when 
the irrationality of that system is once again seen, and per­
haps then the entire Booker line of cases will be reexamined. 

Justice Thomas, dissenting. 
I would affirm the Court of Appeals and uphold Pepper’s 

sentence. As written, the Federal Sentencing Guidelines do 
not permit district courts to impose a sentence below the 
Guidelines range based on the defendant’s postsentencing 
rehabilitation.1 See United States Sentencing Commission, 
Guidelines Manual § 5K2.19 (Nov. 2010) (USSG). Therefore, 
I respectfully dissent. 

In United States v. Booker, 543 U. S. 220, 258–265 (2005), 
the Court rendered the entire Guidelines scheme advisory, 
a remedy that was “far broader than necessary to correct 
constitutional error.” Kimbrough v. United States, 552 U. S. 
85, 114 (2007) (Thomas, J., dissenting). Because there is “no 
principled way to apply the Booker remedy,” I have ex­
plained that it is “best to apply the statute as written, includ­
ing 18 U. S. C. § 3553(b), which makes the Guidelines man­
datory,” unless doing so would actually violate the Sixth 
Amendment. Id., at 116; see Booker, supra, at 313–326 
(Thomas, J., dissenting in part); Gall v. United States, 
552 U. S. 38, 61 (2007) (Thomas, J., dissenting); Irizarry 
v. United States, 553 U. S. 708, 717 (2008) (Thomas, J., 
concurring). 

1 I agree with the Court that the law of the case doctrine did not control 
Pepper’s resentencing. See ante, at 505–508. 
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I would apply the Guidelines as written in this case be­
cause doing so would not violate the Sixth Amendment. 
The constitutional problem arises only when a judge makes 
“a finding that raises the sentence beyond the sentence that 
could have lawfully been imposed by reference to facts found 
by the jury or admitted by the defendant.” Booker, supra, 
at 313 (opinion of Thomas, J.). Pepper admitted in his plea 
agreement to involvement with between 1,500 and 5,000 
grams of methamphetamine mixture, which carries a sen­
tence of 10 years to life under 21 U. S. C. § 841(b)(1)(A)(viii).2 

United States v. Pepper, 412 F. 3d 995, 996 (CA8 2005). Be­
cause Pepper has admitted facts that would support a much 
longer sentence than the 65 months he received, there is no 
Sixth Amendment problem in this case. 

Under a mandatory Guidelines regime, Pepper’s sentence 
was proper. The District Court correctly calculated the 
Guidelines range, incorporated a USSG § 5K1.1 departure 
and the Government’s motion under Federal Rule of Crimi­
nal Procedure 35(b), and settled on a 65-month sentence. 
Guideline § 5K2.19 expressly prohibits downward departures 
based on “[p]ost-sentencing rehabilitative efforts, even if 
exceptional.” Nor is there any provision in the Guidelines 
for the “variance” Pepper seeks, as such variances are cre­
ations of the Booker remedy. I would therefore affirm the 
Court of Appeals’ decision to uphold Pepper’s sentence. 

Although this outcome would not represent my own policy 
choice, I am bound by the choices made by Congress and 
the Federal Sentencing Commission. Like the majority, I 
believe that postsentencing rehabilitation can be highly rele­
vant to meaningful resentencing. See ante, at 491–493. In 
light of Pepper’s success in escaping drug addiction and be­
coming a productive member of society, I do not see what 
purpose further incarceration would serve. But Congress 

2 Pepper also stated that he understood both the 10-year statutory min­
imum and that the Government was making no promises about any 
exceptions. 
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made the Guidelines mandatory, see 18 U. S. C. § 3553(b)(1), 
and authorized USSG § 5K2.19. I am constrained to apply 
those provisions unless the Constitution prohibits me from 
doing so, and it does not here. 
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SKINNER v. SWITZER, DISTRICT ATTORNEY FOR 
31st JUDICIAL DISTRICT OF TEXAS 

certiorari to the united states court of appeals for 
the fifth circuit 

No. 09–9000. Argued October 13, 2010—Decided March 7, 2011 

District Attorney’s Office for Third Judicial Dist. v. Osborne, 557 U. S. 52, 
65–67, left unresolved the question whether a convicted state prisoner 
seeking DNA testing of crime-scene evidence may assert that claim in 
a civil rights action under 42 U. S. C. § 1983 or may assert the claim in 
federal court only in a petition for a writ of habeas corpus under 28 
U. S. C. § 2254. 

A Texas jury convicted petitioner Skinner and sentenced him to death 
for murdering his girlfriend and her sons. He claimed that a potent 
alcohol and drug mix rendered him physically unable to commit the bru­
tal murders, and he identified his girlfriend’s uncle as the likely perpe­
trator. In preparation for trial, the State tested some of the physical 
evidence, but left untested several items, including knives found on the 
premises, an axe handle, vaginal swabs, fingernail clippings, and certain 
hair samples. More than six years later, Texas enacted Article 64, 
which allows prisoners to gain postconviction DNA testing in limited 
circumstances. Invoking Article 64, Skinner twice moved in state 
court for DNA testing of the untested biological evidence. Both mo­
tions were denied. The Texas Court of Criminal Appeals (CCA) af­
firmed the first denial of relief on the ground that Skinner had not 
shown, as required by Article 64.03(a)(2), that he “would not have been 
convicted if exculpatory results had been obtained through DNA test­
ing.” The CCA affirmed the second denial of relief on the ground that 
Skinner had not shown, as required by Article 64.01(b)(1)(B), that the 
evidence was not previously tested “through no fault” on his part. 

Skinner next filed the instant federal action for injunctive relief under 
§ 1983, naming as defendant respondent Switzer, the District Attorney 
who has custody of the evidence that Skinner would like to have tested. 
Skinner alleged that Texas violated his Fourteenth Amendment right 
to due process by refusing to provide for the DNA testing he requested. 
The Magistrate Judge recommended dismissal of the complaint for fail­
ure to state a claim, reasoning that postconviction requests for DNA 
evidence are cognizable only in habeas corpus, not under § 1983. Adopt­
ing that recommendation, the District Court dismissed Skinner’s suit. 
The Fifth Circuit affirmed. 
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Held: There is federal-court subject-matter jurisdiction over Skinner’s 
complaint, and the claim he presses is cognizable under § 1983. 
Pp. 529–537. 

(a) Federal Rule of Civil Procedure 8(a)(2) generally requires only a 
plausible “short and plain” statement of the plaintiff ’s claim, not an ex­
position of his legal argument. Skinner stated his due process claim in 
a paragraph alleging that the State’s refusal “to release the biological 
evidence for testing . . .  deprived [him] of his liberty interests in utilizing 
state procedures to obtain reversal of his conviction and/or to obtain a 
pardon or reduction of his sentence . . . .” His counsel has clarified 
that Skinner does not challenge the prosecutor’s conduct or the CCA’s 
decisions; instead, he challenges Texas’ postconviction DNA statute “as 
construed” by the Texas courts. Pp. 529–531. 

(b) The Rooker-Feldman doctrine does not bar Skinner’s suit. This 
Court has applied the doctrine only in the two cases from which it takes 
its name, Rooker v. Fidelity Trust Co., 263 U. S. 413, and District of 
Columbia Court of Appeals v. Feldman, 460 U. S. 462. See Exxon 
Mobil Corp. v. Saudi Basic Industries Corp., 544 U. S. 280. Given “the 
narrow ground” the doctrine occupies, id., at 284, the Court has confined 
Rooker-Feldman “to cases . . . brought by state-court losers . . . inviting  
district court review and rejection of [a state court’s] judgments,” 544 
U. S., at 284. Skinner’s complaint encounters no Rooker-Feldman 
shoal. “If a federal plaintiff ‘present[s] [an] independent claim,’ ” it is 
not an impediment to the exercise of federal jurisdiction that the “same 
or a related question” was earlier aired between the parties in state 
court. 544 U. S., at 292–293. A state-court decision is not reviewable 
by lower federal courts, but a statute or rule governing the decision 
may be challenged in a federal action. See, e. g., Feldman, 460 U. S., at 
487. Because Skinner’s federal case—which challenges not the adverse 
state-court decisions but the Texas statute they authoritatively con­
strued—falls within the latter category, there was no lack of subject-
matter jurisdiction over his federal suit. Pp. 531–533. 

(c) Measured against this Court’s prior holdings, Skinner has properly 
invoked § 1983. This Court has several times considered when a state 
prisoner, complaining of unconstitutional state action, may pursue a civil 
rights claim under § 1983, and when habeas corpus is the prisoner’s sole 
remedy. The pathmarking decision, Heck v. Humphrey, 512 U. S. 477, 
concerned a state prisoner who brought a § 1983 action for damages, 
alleging that he had been unlawfully investigated, arrested, tried, and 
convicted. This Court held that § 1983 was not an available remedy 
because any award in the plaintiff ’s favor would “necessarily imply” the 
invalidity of his conviction. See id., at 487. In contrast, in Wilkinson 
v. Dotson, 544 U. S. 74, the Court held that prisoners who challenged 
the constitutionality of administrative decisions denying them parole eli­
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gibility could proceed under § 1983, for they sought no “injunction or­
dering . . . immediate or speedier release into the community,” id., at 
82, and “a favorable judgment [would] not ‘necessarily imply’ the inva­
lidity of [their] conviction[s] or sentence[s],” ibid. Here, success in Skin­
ner’s suit for DNA testing would not “necessarily imply” the invalidity 
of his conviction. Test results might prove exculpatory, but that out­
come is hardly inevitable, for those results could also prove inconclusive 
or incriminating. Switzer argues that, although Skinner’s immediate 
aim is DNA testing, his ultimate aim is to use the test results as a 
platform for attacking his conviction. But she has found no case in 
which the Court has recognized habeas as the sole remedy where the 
relief sought would not terminate custody, accelerate the date of release, 
or reduce the custody level. Contrary to the fears of Switzer and her 
amici, in the Circuits that currently allow § 1983 claims for DNA test­
ing, there has been no flood of litigation seeking postconviction discov­
ery of evidence associated with the questions of guilt or punishment. 
The projected toll on federal courts is all the more implausible regarding 
DNA testing claims, for Osborne has rejected substantive due process 
as a basis for such claims. More generally, in the Prison Litigation 
Reform Act of 1995, Congress has placed constraints on prisoner suits 
in order to prevent sportive federal-court filings. Nor is there cause 
for concern that the instant ruling will spill over to claims relying on 
Brady v. Maryland, 373 U. S. 83. Brady, which announced a constitu­
tional requirement addressed to the prosecution’s conduct pretrial, pro­
scribes withholding evidence “favorable to an accused” and “material to 
[his] guilt or to punishment.” Cone v. Bell, 556 U. S. 449, 451. Unlike 
DNA testing, which may yield exculpatory, incriminating, or inconclu­
sive results, a successful Brady claim necessarily yields evidence under­
mining a conviction: Brady claims therefore rank within the traditional 
core of habeas corpus and outside the province of § 1983. Pp. 533–537. 

(d) Switzer’s several arguments why Skinner’s complaint should fail 
for lack of merit, unaddressed by the courts below, are ripe for consider­
ation on remand. P. 537. 

363 Fed. Appx. 302, reversed and remanded. 

Ginsburg, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Scalia, Breyer, Sotomayor, and Kagan, JJ., joined. Thomas, 
J., filed a dissenting opinion, in which Kennedy and Alito, JJ., joined, 
post, p. 537. 

Robert C. Owen, by appointment of the Court, 561 U. S. 
1057, argued the cause for petitioner. With him on the briefs 
were Douglas G. Robinson and Maria Cruz Melendez. 
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Gregory S. Coleman argued the cause for respondent. 
With him on the brief were Edward C. Dawson, Richard B. 
Farrer, and Mark D. White.* 

Justice Ginsburg delivered the opinion of the Court. 

We granted review in this case to decide a question pre­
sented, but left unresolved, in District Attorney’s Office for 
Third Judicial Dist. v. Osborne, 557 U. S. 52, 65–67 (2009): 
May a convicted state prisoner seeking DNA testing of 
crime-scene evidence assert that claim in a civil rights action 
under 42 U. S. C. § 1983, or is such a claim cognizable in fed­
eral court only when asserted in a petition for a writ of ha­
beas corpus under 28 U. S. C. § 2254? The Courts of Appeals 
have returned diverse responses. Compare McKithen v. 
Brown, 481 F. 3d 89, 99 (CA2 2007) (claim seeking DNA test­
ing is cognizable under § 1983); Savory v. Lyons, 469 F. 3d 
667, 669 (CA7 2006) (same); and Bradley v. Pryor, 305 F. 3d 
1287, 1290–1291 (CA11 2002) (same), with Harvey v. Horan, 
278 F. 3d 370, 375 (CA4 2002) (claim is not cognizable under 

*Briefs of amici curie urging affirmance were filed for the State of 
Alaska et al. by Daniel S. Sullivan, Attorney General of Alaska, and Rich­
ard A. Svobodny, Deputy Attorney General, and by the Attorneys General 
for their respective jurisdictions as follows: Terry Goddard of Arizona, 
John W. Suthers of Colorado, Joseph R. Biden III of Delaware, Bill Mc-
Collum of Florida, Thurbert E. Baker of Georgia, Mark J. Bennett of 
Hawaii, Steve Six of Kansas, James D. Caldwell of Louisiana, Douglas F. 
Gansler of Maryland, Jim Hood of Mississippi, Jon Bruning of Nebraska, 
Gary K. King of New Mexico, Wayne Stenehjem of North Dakota, Edward 
T. Buckingham of the Northern Mariana Islands, W. A. Drew Edmondson 
of Oklahoma, Thomas W. Corbett, Jr., of Pennsylvania, Henry D. McMaster 
of South Carolina, Marty J. Jackley of South Dakota, Robert E. Cooper, 
Jr., of Tennessee, Greg Abbott of Texas, Robert M. McKenna of Washing­
ton, and Bruce A. Salzburg of Wyoming; for the Tarrant County, Texas, 
Criminal District Attorney et al. by Joe Shannon, Jr., Russell A. Friemel, 
John M. Bradley, and Barry L. Macha; for the National Crime Victim 
Law Institute by Paul G. Cassell; and for the National District Attorneys 
Association by Evan A. Young. 
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§ 1983); and Kutzner v. Montgomery County, 303 F. 3d 339, 
341 (CA5 2002) (per curiam) (same). 

In Wilkinson v. Dotson, 544 U. S. 74 (2005), we compre­
hensively surveyed this Court’s decisions on the respective 
provinces of § 1983 civil rights actions and § 2254 federal ha­
beas petitions. Habeas is the exclusive remedy, we reaf­
firmed, for the prisoner who seeks “immediate or speedier 
release” from confinement. Id., at 82. Where the prison­
er’s claim would not “necessarily spell speedier release,” 
however, suit may be brought under § 1983. Ibid. Adher­
ing to our opinion in Dotson, we hold that a postconviction 
claim for DNA testing is properly pursued in a § 1983 action. 
Success in the suit gains for the prisoner only access to the 
DNA evidence, which may prove exculpatory, inculpatory, or 
inconclusive. In no event will a judgment that simply or­
ders DNA tests “necessarily impl[y] the unlawfulness of the 
State’s custody.” Id., at 81. We note, however, that the 
Court’s decision in Osborne severely limits the federal action 
a state prisoner may bring for DNA testing. Osborne re­
jected the extension of substantive due process to this area, 
557 U. S., at 72, and left slim room for the prisoner to show 
that the governing state law denies him procedural due proc­
ess, see id., at 71. 

I 

In 1995, a Texas jury convicted petitioner Henry Skinner 
and sentenced him to death for murdering his live-in girl­
friend, Twila Busby, and her two sons. Busby was blud­
geoned and choked with an axe handle and her sons were 
stabbed to death; the murders were committed in the house 
Busby shared with Skinner. 

Skinner never denied his presence in the house when the 
killings occurred. He claimed, however, that he was inca­
pacitated by large quantities of alcohol and codeine. The 
potent alcohol and drug mix, Skinner maintained at trial, 
rendered him physically unable to commit the brutal mur­
ders charged against him. Skinner identified, as a likely 
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perpetrator, Busby’s uncle, Robert Donnell (now deceased), 
an ex-convict with a history of physical and sexual abuse.1 

On direct appeal, the Texas Court of Criminal Appeals 
(CCA) affirmed Skinner’s conviction and sentence. Skinner 
v. State, 956 S. W. 2d 532, 546 (1997). The CCA’s opinion 
described the crime-scene evidence in detail: 

“As they approached the house . . . , the  police  noticed a 
trail of blood spots on the ground running from the front 
porch to the fence line. There was a blood smear on the 
glass storm door and a knife on the front porch. Upon 
entering the residence, the police found Twila’s dead 
body on the living room floor. . . . An  ax  handle stained 
with blood and hair was leaning against the couch near 
her body and a black plastic trash bag containing a knife 
and a towel with wet brownish stains on it was laying 
between the couch and the coffee table. 

“[One officer] proceeded to the bedroom where [Bus­
by’s two sons] usually slept in bunk beds. [The officer] 
found [one] dead body laying face down on the upper 
bunk, covered by a blood spotted blanket. . . . A door 
leading out of the bedroom and into a utility room 
yielded further evidence. [He] noticed a bloody hand-
print located about 24 inches off the floor on the frame 
of this door. He also noted a bloody handprint on the 
door knob of the door leading from the kitchen to the 
utility room and a handprint on the knob of the door 
exiting from the utility room into the backyard. 

“[When] police arrested [Skinner] . . . [t]hey found him 
standing in a closet wearing blood-stained socks and 
blood-stained blue jeans.” Id., at 536. 

1 At trial, a defense witness testified that, on the evening of the killings, 
Busby had spurned Donnell’s “rude sexual advances.” Skinner v. State, 
956 S. W. 2d 532, 535 (Tex. Crim. App. 1997). A neighbor related at a 
federal postconviction hearing that she observed Donnell, a day or two 
after the murders, thoroughly cleaning the carpets and inside of his pickup 
truck. See Skinner v. Quarterman, 528 F. 3d 336, 345 (CA5 2008). 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



527 Cite as: 562 U. S. 521 (2011) 

Opinion of the Court 

Investigators also retained vaginal swabs taken from 
Busby. 

In preparation for trial, “the State tested the blood on 
[Skinner’s] clothing, blood and hair from a blanket that par­
tially covered one of the victims, and hairs on one of the 
victim’s back and cheeks.” Skinner v. State, 122 S. W. 3d 
808, 810 (Tex. Crim. App. 2003). The State also tested fin­
gerprint evidence. Some of this evidence—including bloody 
palm prints in the room where one victim was killed—impli­
cated Skinner, but “fingerprints on a bag containing one of 
the knives” did not. Ibid. Items left untested included the 
knives found on the premises, the axe handle, vaginal swabs, 
fingernail clippings, and additional hair samples. See ibid.2 

In the decade following his conviction, Skinner unsuccess­
fully sought state and federal postconviction relief. See 
Skinner v. Quarterman, 576 F. 3d 214 (CA5 2009), cert. de­
nied, 559 U. S. 975 (2010). He also pursued informal efforts 
to gain access to untested biological evidence the police had 
collected at the scene of the crime.3 

In 2001, more than six years after Skinner’s conviction, 
Texas enacted Article 64, a statute allowing prisoners to gain 
postconviction DNA testing in limited circumstances. Tex. 
Code Crim. Proc. Ann., Art. 64.01(a) (Vernon Supp. 2010). 
To obtain DNA testing under Article 64, a prisoner must 
meet one of two threshold criteria. He may show that, at 
trial, testing either was “not available” or was “available, but 

2 After Skinner’s conviction, the State performed DNA tests on certain 
additional materials, but Skinner took no part in the selection of those 
materials or their testing. Skinner maintains that these ex parte tests 
were inconclusive. See Complaint ¶ 19, App. 12 (this “testing raised more 
questions than it answered”). But see Skinner v. State, 122 S. W. 3d 808, 
811 (Tex. Crim. App. 2003) (some findings were “inculpatory”). 

3 Skinner’s trial counsel, although aware that biological evidence re­
mained untested, did not request further testing. Postconviction, Skinner 
sought DNA testing of vaginal swabs and fingernail clippings taken from 
Busby, blood and hairs on a jacket found next to Busby’s body, and biologi­
cal material on knives and a dish towel recovered at the crime scene. 
Complaint ¶ 22, App. 14–15. 
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not technologically capable of providing probative results.” 
Art. 64.01(b)(1)(A). Alternatively, he may show that the ev­
idence was not previously tested “through no fault” on his 
part, and that “the interests of justice” require a postconvic­
tion order for testing. Art. 64.01(b)(1)(B). To grant a mo­
tion for postconviction testing, a court must make further 
findings, prime among them, the movant “would not have 
been convicted if exculpatory results had been obtained 
through DNA testing,” and “the [Article 64] request . . . [was] 
not made to unreasonably delay the execution of sentence or 
administration of justice.” Art. 64.03(a)(2). 

Invoking Article 64, Skinner twice moved in state court, 
first in 2001 and again in 2007, for DNA testing of yet un­
tested biological evidence. See supra, at 527, n. 3. Both 
motions were denied. Affirming the denial of Skinner’s first 
motion, the CCA held that he had failed to demonstrate a 
“reasonable probability . . . that he would not have been . . . 
convicted if the DNA test results were exculpatory.” Skin­
ner v. State, 122 S. W. 3d, at 813. 

Skinner’s second motion was bolstered by discovery he 
had obtained in the interim.4 The CCA again affirmed the 
denial of relief under Article 64, this time on the ground that 
Skinner failed to meet the “no fault” requirement. See 
Skinner v. State, 293 S. W. 3d 196, 200 (2009).5 During post-
conviction proceedings, the CCA noted, trial counsel testified 
that he had not “ask[ed] for testing because he was afraid the 

4 On the basis of discovery in a federal postconviction proceeding, an 
expert retained by Skinner concluded that Skinner, Busby, and her two 
sons could be excluded as sources of a hair collected from Busby’s right 
hand after the killings. See Record 190. See also Complaint ¶ 27, 
App. 18. 

5 The District Attorney, in response to Skinner’s second motion, in­
formed the Texas District Court that “[t]o the best of the State’s informa­
tion, knowledge, and belief, the items sought to be tested are still available 
for testing, the chain of custody is intact, and the items are in a condition 
to be tested although the State has not sought expert opinion in that 
regard.” Record 202. See also Complaint ¶ 29, App. 19. 
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DNA would turn out to be [Skinner’s].” Id., at 202. That 
decision, the CCA concluded, constituted “a reasonable trial 
strategy” that the court had no cause to second-guess. Id., 
at 209. 

Skinner next filed the instant federal action for injunctive 
relief under § 1983, naming as defendant respondent Lynn 
Switzer, the District Attorney whose office prosecuted Skin­
ner and has custody of the evidence Skinner would like 
to have DNA tested. Skinner’s federal-court complaint al­
leged that Texas violated his Fourteenth Amendment right 
to due process by refusing to provide for the DNA testing 
he requested. Complaint ¶ 33, App. 20–21. The Magistrate 
Judge recommended dismissal of the complaint for failure to 
state a claim upon which relief can be granted. App. 24–41. 
Under the governing Circuit precedent, Kutzner v. Mont­
gomery County, 303 F. 3d 339, the Magistrate Judge ob­
served, postconviction requests for DNA evidence are cogni­
zable only in habeas corpus, not under § 1983. App. 39. 
Adopting the Magistrate Judge’s recommendation, the Dis­
trict Court dismissed Skinner’s suit. Id., at 44–45. 

On appeal, the United States Court of Appeals for the 
Fifth Circuit affirmed, 363 Fed. Appx. 302 (2010) (per cu­
riam), reiterating that “an action by a prisoner for post-
conviction DNA testing is not cognizable under § 1983 and 
must instead be brought as a petition for writ of habeas 
corpus,” id., at 303. On Skinner’s petition,6 we granted cer­
tiorari, 560 U. S. 924 (2010), and now reverse the Fifth Cir­
cuit’s judgment. 

II
 
A
 

Because this case was resolved on a motion to dismiss for 
failure to state a claim, the question below was “not whether 

6 The State of Texas scheduled Skinner’s execution for March 24, 2010. 
We granted Skinner’s application to stay his execution until further action 
of this Court. 559 U. S. 1033 (2010). 
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[Skinner] will ultimately prevail” on his procedural due proc­
ess claim, see Scheuer v. Rhodes, 416 U. S. 232, 236 (1974), 
but whether his complaint was sufficient to cross the federal 
court’s threshold, see Swierkiewicz v. Sorema N. A., 534 
U. S. 506, 514 (2002). Skinner’s complaint is not a model of 
the careful drafter’s art, but under the Federal Rules of Civil 
Procedure, a complaint need not pin plaintiff ’s claim for relief 
to a precise legal theory. Rule 8(a)(2) of the Federal Rules 
of Civil Procedure generally requires only a plausible “short 
and plain” statement of the plaintiff ’s claim, not an exposi­
tion of his legal argument. See 5 C. Wright & A. Miller, 
Federal Practice & Procedure § 1219, pp. 277–278 (3d ed. 2004 
and Supp. 2010). 

Skinner stated his due process claim in a paragraph alleg­
ing that the State’s refusal “to release the biological evidence 
for testing . . . has deprived [him] of his liberty interests in 
utilizing state procedures to obtain reversal of his conviction 
and/or to obtain a pardon or reduction of his sentence . . . .” 
Complaint ¶ 33, App. 20–21. As earlier recounted, see 
supra, at 528–529, Skinner had twice requested and failed to 
obtain DNA testing under the only state-law procedure then 
available to him. See Complaint ¶¶ 22–31, App. 14–20.7 At 
oral argument in this Court, Skinner’s counsel clarified the 
gist of Skinner’s due process claim: He does not challenge the 
prosecutor’s conduct or the decisions reached by the CCA in 
applying Article 64 to his motions; instead, he challenges, as 
denying him procedural due process, Texas’ postconviction 
DNA statute “as construed” by the Texas courts. Tr. of 
Oral Arg. 56. See also id., at 52–53 (Texas courts, Skinner’s 
counsel argued, have “construed the statute to completely 
foreclose any prisoner who could have sought DNA test­
ing prior to trial[,] but did not[,] from seeking testing” 
postconviction).8 

7 He also persistently sought the State’s voluntary testing of the materi­
als he identified. See Complaint ¶ 31, App. 20. 

8 Unlike the respondent in District Attorney’s Office for Third Judicial 
Dist. v. Osborne, 557 U. S. 52 (2009), who “attempt[ed] to sidestep state 
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The merits of Skinner’s federal-court complaint assailing 
the Texas statute as authoritatively construed, and particu­
larly the vitality of his claim in light of Osborne, see supra, 
at 525—unaddressed by the District Court or the Fifth Cir­
cuit—are not ripe for review. We take up here only the 
questions whether there is federal-court subject-matter ju­
risdiction over Skinner’s complaint, and whether the claim 
he presses is cognizable under § 1983. 

B 

Respondent Switzer asserts that Skinner’s challenge is 
“[j]urisdictionally [b]arred” by what has come to be known 
as the Rooker-Feldman doctrine. Brief for Respondent 
48–49 (boldface deleted). In line with the courts below, we 
conclude that Rooker-Feldman does not bar Skinner’s suit. 

As we explained in Exxon Mobil Corp. v. Saudi Basic In­
dustries Corp., 544 U. S. 280 (2005), the Rooker-Feldman 
doctrine has been applied by this Court only twice, i. e., only 
in the two cases from which the doctrine takes its name: 
first, Rooker v. Fidelity Trust Co., 263 U. S. 413 (1923), then 
60 years later, District of Columbia Court of Appeals v. 
Feldman, 460 U. S. 462 (1983). Both cases fit this pattern: 
The losing party in state court 9 filed suit in a U. S. District 
Court after the state proceedings ended, complaining of an 
injury caused by the state-court judgment and seeking 
federal-court review and rejection of that judgment. Alleg­
ing federal-question jurisdiction, the plaintiffs in Rooker and 
Feldman asked the District Court to overturn the injurious 
state-court judgment. We held, in both cases, that the Dis­
trict Courts lacked subject-matter jurisdiction over such 

process through . . . a federal lawsuit,” id., at 71, Skinner first resorted to 
state court, see supra, at 528–529. In this respect, Skinner is better posi­
tioned to urge in federal court “the inadequacy of the state-law procedures 
available to him in state postconviction relief.” Osborne, 557 U. S., at 71. 

9 The judgment assailed in Feldman was rendered by the District of 
Columbia Court of Appeals, equivalent for this purpose to a State’s high­
est court. 
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claims, for 28 U. S. C. § 1257 “vests authority to review a 
state court’s judgment solely in this Court.” See Exxon, 
544 U. S., at 292. 

We observed in Exxon that the Rooker-Feldman doctrine 
had been construed by some federal courts “to extend far 
beyond the contours of the Rooker and Feldman cases.” 
544 U. S., at 283. Emphasizing “the narrow ground” occu­
pied by the doctrine, id., at 284, we clarified in Exxon that 
Rooker-Feldman “is confined to cases of the kind from which 
the doctrine acquired its name: cases brought by state-court 
losers . . . inviting district court review and rejection of [the 
state court’s] judgments,” 544 U. S., at 284. 

Skinner’s litigation, in light of Exxon, encounters no 
Rooker-Feldman shoal. “If a federal plaintiff ‘present[s] 
[an] independent claim,’ ” it is not an impediment to the exer­
cise of federal jurisdiction that the “same or a related ques­
tion” was earlier aired between the parties in state court. 
544 U. S., at 292–293 (quoting GASH Assocs. v. Rosemont, 
995 F. 2d 726, 728 (CA7 1993); first alteration in original); see 
In re Smith, 349 Fed. Appx. 12, 18 (CA6 2009) (Sutton, J., 
concurring in part and dissenting in part) (a defendant’s fed­
eral challenge to the adequacy of state-law procedures for 
postconviction DNA testing is not within the “limited grasp” 
of Rooker-Feldman). 

As earlier noted, see supra, at 530, Skinner does not chal­
lenge the adverse CCA decisions themselves; instead, he tar­
gets as unconstitutional the Texas statute they authorita­
tively construed. As the Court explained in Feldman, 460 
U. S., at 487, and reiterated in Exxon, 544 U. S., at 286, a 
state-court decision is not reviewable by lower federal 
courts, but a statute or rule governing the decision may be 
challenged in a federal action.10 Skinner’s federal case falls 

10 The Court further observed in Exxon Mobil Corp. v. Saudi Basic 
Industries Corp., 544 U. S. 280, 292–293 (2005), that “[w]hen there is paral­
lel state and federal litigation,” state preclusion law may become decisive, 
but “[p]reclusion . . . is not a jurisdictional matter.” 
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within the latter category. There was, therefore, no lack of 
subject-matter jurisdiction over Skinner’s federal suit.11 

C 

When may a state prisoner, complaining of unconstitu­
tional state action, pursue a civil rights claim under § 1983, 
and when is habeas corpus the prisoner’s sole remedy? This 
Court has several times considered that question. Path-
marking here is Heck v. Humphrey, 512 U. S. 477 (1994). 
The plaintiff in that litigation was a state prisoner serving 
time for manslaughter. He brought a § 1983 action for dam­
ages, alleging that he had been unlawfully investigated, ar­
rested, tried, and convicted. Although the complaint in 
Heck sought monetary damages only, not release from con­
finement, we ruled that the plaintiff could not proceed under 
§ 1983. Any award in his favor, we observed, would “neces­
sarily imply” the invalidity of his conviction. See id., at 487. 
When “a judgment in favor of the plaintiff would necessarily 
imply the invalidity of his conviction or sentence,” the Court 
held, § 1983 is not an available remedy. Ibid. “But if . . .  
the plaintiff ’s action, even if successful, will not demonstrate 
the invalidity of [his conviction or sentence], the [§ 1983] ac­
tion should be allowed to proceed . . . .”  Ibid. 

We summarized the relevant case law most recently in 
Wilkinson v. Dotson, 544 U. S. 74 (2005). That case in­
volved prisoners who challenged the constitutionality of ad­
ministrative decisions denying them parole eligibility. They 
could proceed under § 1983, the Court held, for they sought 
no “injunction ordering . . . immediate or speedier release 
into the community,” id., at 82, and “a favorable judgment 

11 Switzer asserts that Skinner could have raised his federal claim in the 
Article 64 proceeding. See Tr. of Oral Arg. 48. Even if that were so, 
“Rooker-Feldman is not simply preclusion by another name,” Lance v. 
Dennis, 546 U. S. 459, 466 (2006) (per curiam), and questions of preclusion 
unresolved below are “best left for full airing and decision on remand,” 
id., at 467 (Ginsburg, J., concurring). 
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[would] not ‘necessarily imply the invalidity of [their] convic­
tion[s] or sentence[s],’ ” ibid. (quoting Heck, 512 U. S., at 487; 
first alteration added). 

Measured against our prior holdings, Skinner has properly 
invoked § 1983. Success in his suit for DNA testing would 
not “necessarily imply” the invalidity of his conviction. 
While test results might prove exculpatory, that outcome is 
hardly inevitable; as earlier observed, see supra, at 525, re­
sults might prove inconclusive or they might further incrimi­
nate Skinner. See Nelson v. Campbell, 541 U. S. 637, 647 
(2004) (“[W]e were careful in Heck to stress the importance 
of the term ‘necessarily.’ ”).12 

Respondent Switzer nevertheless argues, in line with 
Fifth Circuit precedent, see Kutzner, 303 F. 3d, at 341, that 
Skinner’s request for DNA testing must be pursued, if at all, 
in an application for habeas corpus, not in a § 1983 action. 
The dissent echoes Switzer’s argument. See post, at 539. 
Although Skinner’s immediate plea is simply for an order re­
quiring DNA testing, his ultimate aim, Switzer urges, is to 
use the test results as a platform for attacking his conviction. 
It suffices to point out that Switzer has found no case, nor 
has the dissent, in which the Court has recognized habeas as 
the sole remedy, or even an available one, where the relief 
sought would “neither terminat[e] custody, accelerat[e] the 
future date of release from custody, nor reduc[e] the level of 
custody.” Dotson, 544 U. S., at 86 (Scalia, J., concurring). 

Respondent Switzer and her amici forecast that a “vast 
expansion of federal jurisdiction . . . would ensue” were we 
to hold that Skinner’s complaint can be initiated under 
§ 1983. See Brief for National District Attorneys Asso­
ciation as Amicus Curiae 8. In particular, they predict a 
proliferation of federal civil actions “seeking postconviction 
discovery of evidence [and] other relief inescapably associ­

12 The dissent would muddle the clear line Heck and Dotson drew, and 
instead would instruct district courts to resort to “first principles” each 
time a state prisoner files a § 1983 claim in federal court. Post, at 538, 543. 
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ated with the central questions of guilt or punishment.” Id., 
at 6. These fears, shared by the dissent, post, at 542, are 
unwarranted.13 

In the Circuits that currently allow § 1983 claims for DNA 
testing, see supra, at 524, no evidence tendered by Switzer 
shows any litigation flood or even rainfall. The projected 
toll on federal courts is all the more implausible regarding 
DNA testing claims, for Osborne has rejected substantive 
due process as a basis for such claims. See supra, at 525. 

More generally, in the Prison Litigation Reform Act of 
1995 (PLRA), 110 Stat. 1321–66, Congress has placed a series 
of controls on prisoner suits, constraints designed to prevent 
sportive filings in federal court. See, e. g., PLRA § 803(d) 
(adding 42 U. S. C. § 1997e to create new procedures and pen­
alties for prisoner lawsuits under § 1983); PLRA § 804(a)(3) 
(adding 28 U. S. C. § 1915(b)(1) to require any prisoner pro­
ceeding in forma pauperis to pay the full filing fee out of a 
percentage of his prison trust account); PLRA § 804(c)(3) 
(adding 28 U. S. C. § 1915(f) to require prisoners to pay the 
full amount of any cost assessed against them out of their 
prison trust account); PLRA § 804(d) (adding 28 U. S. C. 
§ 1915(g) to revoke, with limited exception, in forma pau­
peris privileges for any prisoner who has filed three or more 

13 Unlike the parole determinations at issue in Wilkinson v. Dotson, 544 
U. S. 74 (2005), Switzer urges, claims like Skinner’s require inquiry into 
the State’s proof at trial and therefore lie at “the core of the criminal 
proceeding itself.” Tr. of Oral Arg. 41; see id., at 33–34. Dotson de­
clared, however, in no uncertain terms, that when a prisoner’s claim would 
not “necessarily spell speedier release,” that claim does not lie at “the core 
of habeas corpus,” and may be brought, if at all, under § 1983. 544 U. S., 
at 82 (majority opinion) (internal quotation marks omitted); see id., at 
85–86 (Scalia, J., concurring). Whatever might be said of Switzer’s argu­
ment were we to recast our doctrine, Switzer’s position cannot be recon­
ciled with the line our precedent currently draws. Nor can the dissent’s 
advocacy of a “retur[n] to first principles.” Post, at 543. Given the im­
portance of providing clear guidance to the lower courts, “we [again] see 
no reason for moving the line [our] cases draw.” Dotson, 544 U. S., at 84. 
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lawsuits that fail to state a claim, or are malicious or frivo­
lous). See also Crawford-El v. Britton, 523 U. S. 574, 596– 
597 (1998) (PLRA aims to “discourage prisoners from filing 
claims that are unlikely to succeed,” and statistics suggest 
that the Act is “having its intended effect”). 

Nor do we see any cause for concern that today’s ruling 
will spill over to claims relying on Brady v. Maryland, 373 
U. S. 83 (1963); indeed, Switzer makes no such assertion. 
Brady announced a constitutional requirement addressed 
first and foremost to the prosecution’s conduct pretrial. 
Brady proscribes withholding evidence “favorable to an ac­
cused” and “material to [his] guilt or to punishment.” Cone 
v. Bell, 556 U. S. 449, 451 (2009). To establish that a Brady 
violation undermines a conviction, a convicted defendant 
must make each of three showings: (1) the evidence at issue 
is “favorable to the accused, either because it is exculpatory, 
or because it is impeaching”; (2) the State suppressed 
the evidence, “either willfully or inadvertently”; and (3) 
“prejudice . . . ensued.” Strickler v. Greene, 527 U. S. 263, 
281–282 (1999); see Banks v. Dretke, 540 U. S. 668, 691 
(2004). 

Unlike DNA testing, which may yield exculpatory, incrimi­
nating, or inconclusive results, a Brady claim, when success­
ful postconviction, necessarily yields evidence undermining 
a conviction: Brady evidence is, by definition, always favor­
able to the defendant and material to his guilt or punishment. 
See Strickler, 527 U. S., at 296. And parties asserting 
Brady violations postconviction generally do seek a judg­
ment qualifying them for “immediate or speedier release” 
from imprisonment. See Dotson, 544 U. S., at 82. Accord­
ingly, Brady claims have ranked within the traditional core 
of habeas corpus and outside the province of § 1983. See 
Heck, 512 U. S., at 479, 490 (claim that prosecutors and an 
investigator had “ ‘knowingly destroyed’ evidence ‘which was 
exculpatory in nature and could have proved [petitioner’s] 
innocence’ ” cannot be maintained under § 1983); Amaker v. 
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Weiner, 179 F. 3d 48, 51 (CA2 1999) (“claim [that] sounds 
under Brady v. Maryland . . . does indeed call into question 
the validity of [the] conviction”); Beck v. Muskogee Police 
Dept., 195 F. 3d 553, 560 (CA10 1999) (same). 

III 

Finally, Switzer presents several reasons why Skinner’s 
complaint should fail for lack of merit. Those arguments, 
unaddressed by the courts below, are ripe for consideration 
on remand. “[M]indful that we are a court of review, not of 
first view,” Cutter v. Wilkinson, 544 U. S. 709, 718, n. 7 
(2005), we confine this opinion to the matter on which we 
granted certiorari and express no opinion on the ultimate 
disposition of Skinner’s federal action. 

* * * 

For the reasons stated, the judgment of the Court of Ap­
peals for the Fifth Circuit is reversed, and the case is re­
manded for further proceedings consistent with this opinion. 

It is so ordered. 

Justice Thomas, with whom Justice Kennedy and Jus­

tice Alito join, dissenting. 
The Court holds that Skinner may bring under 42 U. S. C. 

§ 1983 his “procedural due process” claim challenging “Texas’ 
postconviction DNA statute.” Ante, at 530. I disagree.1 I 
accept the majority’s characterization of the issue here as 

1 I adopt the majority’s view that Skinner has alleged a violation of pro­
cedural due process despite the fact that his complaint is more naturally 
read as alleging a violation of substantive due process. I also ignore the 
questionable premise that the requested relief—DNA testing—would be 
available in a procedural due process challenge. Compare Wilkinson v. 
Dotson, 544 U. S. 74, 77 (2005) (seeking “a new parole hearing conducted 
under constitutionally proper procedures”), with Osborne, 557 U. S., at 78, 
n. 1 (Alito, J., concurring) (distinguishing Dotson because Osborne sought 
“ ‘exculpatory’ evidence”). 
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the question left open in District Attorney’s Office for Third 
Judicial Dist. v. Osborne, 557 U. S. 52 (2009), ante, at 524, 
where a prisoner challenged the constitutional adequacy of 
the access to DNA evidence provided by Alaska’s “general 
postconviction relief statute,” 557 U. S., at 64. Like Os­
borne, Skinner seeks to challenge state collateral review pro­
cedures.2 I would now hold that these claims are not cogni­
zable under § 1983. 

I 

The Court has recognized that § 1983 does not reach to the 
full extent of its “broad language.” Preiser v. Rodriguez, 
411 U. S. 475, 489 (1973); see, e. g., Heck v. Humphrey, 512 
U. S. 477, 485 (1994) (§ 1983 should not “expand opportunities 
for collateral attack”). But this Court has never purported 
to fully circumscribe the boundaries of § 1983. Cf. id., at 482. 
Rather, we have evaluated each claim as it has come before 
us, reasoning from first principles and our prior decisions. 

In Preiser v. Rodriguez, the Court began with the undis­
puted proposition that a state prisoner may not use § 1983 to 

2 Skinner challenges Texas’ Article 64, Tex. Code Crim. Proc. Ann., Art. 
64.01 et seq. (Vernon 2006 and Supp. 2010), which provides for postconvic­
tion discovery of DNA evidence that can then be used in a state habeas 
proceeding to challenge the validity of a conviction. See Ard v. State, 191 
S. W. 3d 342, 344 (Tex. App. 2006). Article 64 does not itself “provide a 
vehicle for obtaining relief,” Ex parte Tuley, 109 S. W. 3d 388, 391 (Tex. 
Crim. App. 2002), but rather is by design and by nature part of Texas’ 
collateral review procedures. See Reply Brief for Petitioner 8 (“Because 
[Article 64] does not give the convicting court authority to overturn a 
conviction, the prisoner still must bring a habeas proceeding to challenge 
the conviction”). 

Although Article 64 is, for the purposes of Skinner’s due process chal­
lenge, part of the state collateral review process, I do not suggest that a 
motion under Article 64 is an “application for . . . collateral review” under 
28 U. S. C. § 2244(d)(2). See Wall v. Kholi, post, at 556, n. 4 (noting that 
an application for review must “provide a state court with authority to 
order relief from a judgment”). Texas has divided postconviction discov­
ery of DNA evidence and the application for state habeas into separate 
proceedings, but both remain parts of the State’s collateral review process. 
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“challeng[e] his underlying conviction and sentence on fed­
eral constitutional grounds.” 411 U. S., at 489. This in­
cluded attacks on the trial procedures. See id., at 486 (“de­
n[ial] [of] constitutional rights at trial”). From there, the 
Court reasoned that “immediate release from [physical] con­
finement or the shortening of its duration” also cannot be 
sought under § 1983. Id., at 489; see also Wolff v. McDon­
nell, 418 U. S. 539 (1974) (refusing to allow a § 1983 suit 
for restoration of good-time credits); Edwards v. Balisok, 
520 U. S. 641 (1997) (refusing to allow a § 1983 procedural 
challenge to the process used to revoke good-time credits). 
Then, in Heck v. Humphrey, we addressed § 1983 actions 
seeking damages. 512 U. S., at 483. Determining that such 
actions were not covered by Preiser, we returned to “the 
hoary principle that civil tort actions are not appropriate ve­
hicles for challenging the validity of outstanding criminal 
judgments,” 512 U. S., at 486, and concluded that a complaint 
must be dismissed where “a judgment in favor of the plaintiff 
would necessarily imply the invalidity of his conviction or 
sentence,” id., at 487. Most recently, in Wilkinson v. Dot­
son, 544 U. S. 74, 82 (2005), we applied the principles from 
these prior decisions and found cognizable under § 1983 a 
claim that sought to “render invalid the state procedures 
used to deny parole eligibility . . . and parole suitability.” 

II 

We have not previously addressed whether due process 
challenges to state collateral review procedures may be 
brought under § 1983, and I would hold that they may not. 
Challenges to all state procedures for reviewing the validity 
of a conviction should be treated the same as challenges to 
state trial procedures, which we have already recognized 
may not be brought under § 1983. Moreover, allowing such 
challenges under § 1983 would undermine Congress’ strict 
limitations on federal review of state habeas decisions. If 
cognizable at all, Skinner’s claim sounds in habeas corpus. 
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First, for the purposes of the Due Process Clause, the 
process of law for the deprivation of liberty comprises all 
procedures—including collateral review procedures—that 
establish and review the validity of a conviction. This has 
long been recognized for direct appellate review: 

“And while the Fourteenth Amendment does not require 
that a State shall provide for an appellate review in 
criminal cases, it is perfectly obvious that where such 
an appeal is provided for, and the prisoner has had the 
benefit of it, the proceedings in the appellate tribunal 
are to be regarded as part of the process of law under 
which he is held in custody by the State, and to be con­
sidered in determining any question of alleged depriva­
tion of his life or liberty contrary to the Fourteenth 
Amendment.” Frank v. Mangum, 237 U. S. 309, 327 
(1915) (citations omitted). 

Similarly, although a State is not required to provide proce­
dures for postconviction review, it seems clear that when 
state collateral review procedures are provided for, they too 
are part of the “process of law under which [a prisoner] is 
held in custody by the State.” Ibid. As this Court has ex­
plained, when considering whether the State has provided 
all the process that is due in depriving an individual of life, 
liberty, or property, we must look at both pre- and post-
deprivation process. See Cleveland Bd. of Ed. v. Louder-
mill, 470 U. S. 532, 547, n. 12 (1985) (“[T]he existence of 
post-termination procedures is relevant to the necessary 
scope of pretermination procedures”); see also National Pri­
vate Truck Council, Inc. v. Oklahoma Tax Comm’n, 515 
U. S. 582, 587 (1995); Mathews v. Eldridge, 424 U. S. 319, 349 
(1976). There is no principled reason this Court should re­
fuse to allow § 1983 suits to challenge part of this process— 
the trial proceedings—but bless the use of § 1983 to chal­
lenge other parts. 
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Collateral review procedures are, of course, “not part of 
the criminal proceeding itself.” Pennsylvania v. Finley, 
481 U. S. 551, 557 (1987). But like trial and direct appel­
late procedures, they concern the validity of the conviction. 
Trial procedures are used to initially convict a prisoner; ap­
pellate procedures review the validity of that conviction be­
fore it becomes final; and collateral review procedures permit 
challenge to the conviction after it is final. For purposes of 
deciding which claims fall within the bounds of § 1983, I think 
it makes sense to treat similarly all constitutional challenges 
to procedures concerning the validity of a conviction. See 
Heck, supra, at 491 (Thomas, J., concurring) (“[I]t is proper 
for the Court to devise limitations aimed at ameliorating the 
conflict [between habeas and § 1983], provided that it does so 
in a principled fashion”). 

Second, “principles of federalism and comity [are] at stake” 
when federal courts review state collateral review proce­
dures, just as when they review state trial procedures. Os­
borne, 557 U. S., at 76 (Alito, J., concurring). An attack in 
federal court on any “state judicial action” concerning a state 
conviction must proceed with “proper respect for state func­
tions,” because the federal courts are being asked to “tr[y] 
the regularity of proceedings had in courts of coordinate 
jurisdiction.” Preiser, 411 U. S., at 491 (internal quotation 
marks and emphasis omitted). 

Because of these concerns for federal-state comity, Con­
gress has strictly limited the procedures for federal habeas 
challenges to state convictions and state habeas decisions. 
Congress requires that before a state prisoner may seek re­
lief in federal court, he must “exhaus[t] the remedies avail­
able in the courts of the State.” 28 U. S. C. § 2254(b)(1)(A). 
And state habeas determinations receive significant defer­
ence in subsequent federal habeas proceedings. § 2254(d). 
These requirements ensure that the state courts have the 
first opportunity to correct any error with a state conviction 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



542 SKINNER v. SWITZER 

Thomas, J., dissenting 

and that their rulings receive due respect in subsequent fed­
eral challenges. 

By bringing a procedural challenge under § 1983, Skinner 
undermines these restrictions. For example, Skinner has 
never presented his current challenge to Texas’ procedures 
for postconviction relief to the Texas courts. Allowing 
Skinner to artfully plead an attack on state habeas proce­
dures instead of an attack on state habeas results undercuts 
the restrictions Congress and this Court have placed on fed­
eral review of state convictions. See Osborne, supra, at 
76–79 (Alito, J., concurring). To allege that the Texas 
courts erred in denying him relief on collateral review, Skin­
ner could only file a federal habeas petition, with its accom­
panying procedural restrictions and deferential review. But 
a successful challenge to Texas’ collateral review procedures 
under § 1983 would impeach the result of collateral review 
without complying with any of the restrictions for relief in 
federal habeas. 

The majority contends that its decision will not “spill over 
to claims relying on Brady v. Maryland, 373 U. S. 83 (1963).” 
Ante, at 536; but cf. Osborne, supra, at 77–78 (Alito, J., con­
curring). In truth, the majority provides a roadmap for any 
unsuccessful state habeas petitioner to relitigate his claim 
under § 1983: After state habeas is denied, file a § 1983 suit 
challenging the state habeas process rather than the result. 
What prisoner would not avail himself of this additional bite 
at the apple? 3 

3 Nor is there any reason to believe that the Court’s holding will be 
cabined to collateral review procedures. The Court does not discuss 
whether a State’s direct review process may be subject to challenge under 
§ 1983, but it suggests no principled distinction between direct and collat­
eral review. This risks transforming § 1983 into a vehicle for direct crimi­
nal appeals. Cf. Heck v. Humphrey, 512 U. S. 477, 486 (1994). Just as 
any unsuccessful state habeas petitioner will now resort to § 1983 and chal­
lenge state collateral review procedures, so, too, will unsuccessful appel­
lants turn to § 1983 to challenge the state appellate procedures. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



543 Cite as: 562 U. S. 521 (2011) 

Thomas, J., dissenting 

III 

The majority relies on Dotson to reach its conclusion. In 
that case, the plaintiffs alleged due process violations in 
state parole adjudications and sought injunctive relief and 
“a new parole hearing conducted under constitutionally 
proper procedures.” 544 U. S., at 77. We found the claims 
cognizable under § 1983. 

Dotson does not control this case. Unlike state collateral 
review, parole does not evaluate the validity of the under­
lying state conviction or sentence. Collateral review per­
mits prisoners to “attack their final convictions.” Osborne, 
supra, at 76 (Alito, J., concurring). In contrast, parole may 
provide release, but whether or not a prisoner is paroled in 
no way relates to the validity of the underlying conviction 
or sentence. Whatever the correctness of Dotson, parole 
procedures do not review the validity of a conviction or sen­
tence. For that reason, permitting review of parole pro­
cedures does not similarly risk transforming § 1983 into a 
vehicle for “challenging the validity of outstanding criminal 
judgments.” Heck, 512 U. S., at 486. 

Contrary to the majority’s contention, Dotson did not re­
duce the question whether a claim is cognizable under § 1983 
to a single inquiry into whether the prisoner’s claim would 
“necessarily spell speedier release.” See ante, at 533–535, 
and n. 13 (internal quotation marks omitted).4 As we recog­
nized in Heck, evaluating the boundaries of § 1983 is not a 
narrow, mechanical inquiry. Even when the relief sought 
was not “speedier release,” we inquired further and returned 
to first principles to determine that the challenge in that case 

4 Because parole procedures are unrelated to the validity of a con­
viction, a “necessarily spell speedier release” test may sufficiently summa­
rize the analysis of § 1983 challenges to parole procedures. But “necessar­
ily spell speedier release” cannot be the only limit when a prisoner 
challenges procedures used to review the validity of the underlying 
conviction. 
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was not cognizable under § 1983.5 See 512 U. S., at 486. 
Dotson does not suggest that the Heck approach, which I 
would continue to follow here, was incorrect. 

* * * 

This Court has struggled to limit § 1983 and prevent it 
from intruding into the boundaries of habeas corpus. In 
crafting these limits, we have recognized that suits seeking 
“immediate or speedier release” from confinement fall out­
side its scope. Dotson, supra, at 82. We found another 
limit when faced with a civil action in which “a judgment in 
favor of the plaintiff would necessarily imply the invalidity 
of his conviction or sentence.” Heck, supra, at 487. This 
case calls for yet another: due process challenges to state 
procedures used to review the validity of a conviction or sen­
tence. Under that rule, Skinner’s claim is not cognizable 
under § 1983, and the judgment of the Court of Appeals 
should be affirmed. I respectfully dissent. 

5 As respondent argued, our existing formulations are not “the end of 
the test.” Tr. of Oral Arg. 32–33. 
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Syllabus 

WALL, DIRECTOR, RHODE ISLAND DEPARTMENT 
OF CORRECTIONS v. KHOLI 

certiorari to the united states court of appeals for 
the first circuit 

No. 09–868. Argued November 29, 2010—Decided March 7, 2011 

Respondent was convicted in Rhode Island Superior Court on 10 counts 
of first-degree sexual assault and sentenced to consecutive life terms. 
His conviction became final on direct review on May 29, 1996. In addi­
tion to his direct appeal, he filed two relevant state motions. One, a 
May 16, 1996, motion to reduce his sentence under Rhode Island Supe­
rior Court Rule of Criminal Procedure 35, was denied. The State Su­
preme Court affirmed on January 16, 1998. The second, a state post-
conviction relief motion, was also denied. That decision was affirmed 
on December 14, 2006. When respondent filed his federal habeas peti­
tion, his conviction had been final for over 11 years. The Antiterrorism 
and Effective Death Penalty Act of 1996 (AEDPA) generally requires a 
federal petition to be filed within one year of the date on which a judg­
ment became final, 28 U. S. C. § 2244(d)(1)(A), but “a properly filed appli­
cation for State post-conviction or other collateral review” tolls that 
period, § 2244(d)(2). Respondent’s postconviction relief motion tolled 
the period for over nine years, but his Rule 35 motion must also trigger 
the tolling provision for his habeas petition to be timely. The District 
Court dismissed the petition as untimely, adopting the Magistrate 
Judge’s conclusion that the Rule 35 motion was not “a properly filed 
application for . . . collateral review” under § 2244(d)(2). The First Cir­
cuit reversed. 

Held: 
1. The phrase “collateral review” in § 2244(d)(2) means judicial 

review of a judgment in a proceeding that is not part of direct review. 
Pp. 550–553. 

(a) The parties agree that the answer to the question whether a 
motion to reduce sentence is an “application for State post-conviction or 
other collateral review” turns on the meaning of “collateral review,” but 
they disagree about what that meaning should be. Pp. 550–551. 

(b) Because “collateral review” is not defined in AEDPA, the Court 
begins with the ordinary understanding of that phrase. By definition, 
“collateral” describes something that is “indirect,” not direct. 3 Oxford 
English Dictionary 473. This suggests that “collateral” review is not 
part of direct review. This conclusion is supported by the definition of 
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the related phrase “collateral attack” and by the Court’s prior use of 
the term “collateral” to describe proceedings that are separate from the 
direct review process. Pp. 551–553. 

(c) The term “review” is best understood as a “judicial reexamina­
tion.” Webster’s Third New International Dictionary 1944. P. 553. 

2. A Rule 35 motion to reduce sentence under Rhode Island law is an 
application for “collateral review” that triggers AEDPA’s tolling provi­
sion. Pp. 553–560. 

(a) Rhode Island’s Rule 35 is similar to the version of Federal Rule 
of Criminal Procedure 35 in effect before the federal Sentencing Reform 
Act of 1984. The Rule permits a court to provide relief, as relevant 
here, to “reduce any sentence,” and it is generally addressed to the 
sound discretion of the sentencing justice. Under the limited review 
available, an appellate court may disturb the trial justice’s decision if 
the sentence imposed is without justification and is grossly disparate 
when compared to sentences for similar offenses. Pp. 553–554. 

(b) Keeping these principles in mind, a Rule 35 sentence reduction 
proceeding is “collateral.” The parties agree that the motion is not 
part of the direct review process, and both this Court and lower federal 
courts have described a motion to reduce sentence under old Federal 
Rule 35 as invoking a “collateral” remedy. Therefore, it is not difficult 
to conclude that Rhode Island’s motion to reduce sentence is “collateral.” 
A Rule 35 motion also calls for “review” of the sentence within 
§ 2244(d)(2)’s meaning. The decision to reduce a sentence involves judi­
cial reexamination of the sentence to determine whether a more lenient 
sentence is proper. The trial justice is guided by several sentencing 
factors in making that decision. And those factors are also used by the 
State Supreme Court in evaluating the trial justice’s justifications for 
the sentence. Pp. 554–556. 

(c) Rhode Island’s arguments in support of its opposing view that 
“collateral review” includes only “legal” challenges to a conviction or 
sentence, and thus excludes motions for a discretionary sentence reduc­
tion, are unpersuasive. Nor does “collateral review” turn on whether 
a motion is part of the same criminal case. Pp. 557–560. 

582 F. 3d 147, affirmed. 

Alito, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Thomas, Ginsburg, Breyer, Sotomayor, and Kagan, 
JJ., joined, and in which Scalia, J., joined, except as to footnote 3. 
Scalia, J., filed an opinion concurring in part, post, p. 561. 

Aaron L. Weisman, Assistant Attorney General of Rhode 
Island, argued the cause for petitioner. With him on the 
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briefs were Patrick C. Lynch, Attorney General, Gerald 
Coyne, Deputy Attorney General, Stacey Pires Veroni, As­
sistant Attorney General, and Christopher R. Bush, Special 
Assistant Attorney General. 

Judith H. Mizner, by appointment of the Court, 561 U. S. 
1023, argued the cause for respondent.* 

Justice Alito delivered the opinion of the Court. 
Under the Antiterrorism and Effective Death Penalty Act 

of 1996 (AEDPA), “a properly filed application for State 
post-conviction or other collateral review with respect to 
the pertinent judgment or claim” tolls the 1-year limita­
tion period for filing a federal habeas petition. 28 U. S. C. 
§ 2244(d)(2). The question in this case is whether a motion 
to reduce sentence under Rhode Island law tolls the limi­
tation period, thereby rendering respondent Khalil Kholi’s 
federal habeas petition timely. We hold that the phrase 
“collateral review” in § 2244(d)(2) means judicial review of a 
judgment in a proceeding that is not part of direct review. 
Because the parties agree that a motion to reduce sentence 
under Rhode Island law is not part of the direct review proc­
ess, we hold that respondent’s motion tolled the AEDPA lim­

*A brief of amici curiae urging reversal was filed for the State of Dela­
ware et al. by Joseph R. Biden III, Attorney General of Delaware, Paul 
R. Wallace, Loren C. Meyers, Special Deputy Attorney General, and Kevin 
T. Kane, Chief State’s Attorney of Connecticut, and by the Attorneys Gen­
eral for their respective States as follows: Troy King of Alabama, Daniel 
S. Sullivan of Alaska, Terry Goddard of Arizona, Dustin McDaniel of 
Arkansas, John W. Suthers of Colorado, Bill McCollum of Florida, Thur­
bert E. Baker of Georgia, Mark J. Bennett of Hawaii, Lawrence G. Wasden 
of Idaho, Lisa Madigan of Illinois, Gregory F. Zoeller of Indiana, Martha 
Coakley of Massachusetts, Jim Hood of Mississippi, Steve Bullock of 
Montana, Jon Bruning of Nebraska, Gary King of New Mexico, Wayne 
Stenehjem of North Dakota, Richard Cordray of Ohio, W. A. Drew Ed­
mondson of Oklahoma, Thomas W. Corbett, Jr., of Pennsylvania, Henry D. 
McMaster of South Carolina, Marty J. Jackley of South Dakota, Greg Ab­
bott of Texas, Mark L. Shurtleff of Utah, Kenneth T. Cuccinelli II of 
Virginia, and Bruce A. Salzburg of Wyoming. 
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itation period and that his federal habeas petition was there­
fore timely. 

I 
A 

In 1993, respondent was convicted in Rhode Island Supe­
rior Court on 10 counts of first-degree sexual assault, and 
he was sentenced to consecutive terms of life imprisonment. 
Respondent raised various challenges to his conviction on 
direct appeal, but the Supreme Court of Rhode Island af­
firmed his conviction. State v. Kholi, 672 A. 2d 429, 431 
(1996). The parties agree that respondent’s conviction be­
came final on direct review when his time expired for filing 
a petition for a writ of certiorari in this Court. Brief for 
Petitioner 7, n. 4; Brief for Respondent 3, n. 1; 582 F. 3d 147, 
150 (CA1 2009); see generally Jimenez v. Quarterman, 555 
U. S. 113, 119 (2009). That date was May 29, 1996. See this 
Court’s Rules 13.1, 13.3, 30.1. 

In addition to taking a direct appeal, respondent filed two 
state motions that are relevant to our decision. The first, 
filed on May 16, 1996, was a motion to reduce sentence under 
Rule 35 of the Rhode Island Superior Court Rules of Crimi­
nal Procedure.1 App. 8. In that motion, respondent asked 

1 This Rule provides in relevant part: 
“The court may correct an illegal sentence at any time. The court may 
correct a sentence imposed in an illegal manner and it may reduce any 
sentence when a motion is filed within one hundred and twenty (120) days 
after the sentence is imposed, or within one hundred and twenty (120) 
days after receipt by the court of a mandate of the Supreme Court of 
Rhode Island issued upon affirmance of the judgment or dismissal of the 
appeal, or within one hundred and twenty (120) days after receipt by the 
court of a mandate or order of the Supreme Court of the United States 
issued upon affirmance of the judgment, dismissal of the appeal, or denial 
of a writ of certiorari. The court shall act on the motion within a reason­
able time, provided that any delay by the court in ruling on the motion 
shall not prejudice the movant. The court may reduce a sentence, the 
execution of which has been suspended, upon revocation of probation.” 
R. I. Super. Ct. Rule Crim. Proc. 35(a) (2010) (emphasis added). 
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the trial court to “reconsider its prior determination” and 
“order that his life sentences run concurrently.” State v. 
Kholi, 706 A. 2d 1326 (R. I. 1998) (order). Concluding that 
“the sentence imposed was appropriate,” the hearing justice 
denied the Rule 35 motion. Ibid. On January 16, 1998, the 
State Supreme Court affirmed and observed that the facts 
clearly justified the sentence. Id., at 1326–1327. 

On May 23, 1997, while the Rule 35 motion was pending, 
respondent also filed an application for state postconviction 
relief, see R. I. Gen. Laws § 10–9.1–1 et seq. (Lexis 1997) (ti­
tled “Post Conviction Remedy”), which challenged his con­
viction. The trial court denied this motion as well, and the 
State Supreme Court affirmed that decision on December 14, 
2006. Kholi v. Wall, 911 A. 2d 262, 263–264 (R. I. 2006). 

B 

Respondent filed a federal habeas petition in the District 
of Rhode Island on September 5, 2007. App. 3. By that 
time, his conviction had been final for over 11 years. 
AEDPA generally requires a federal habeas petition to be 
filed within one year of the date on which the judgment be­
came final by the conclusion of direct review. 28 U. S. C. 
§ 2244(d)(1)(A). But the 1-year limitation period is tolled 
during the pendency of “a properly filed application for State 
post-conviction or other collateral review with respect to the 
pertinent judgment or claim.” § 2244(d)(2). 

There is no dispute that respondent’s application for post-
conviction relief tolled the limitation period for over nine 
years—from May 23, 1997, through December 14, 2006. 582 
F. 3d, at 151. Even after subtracting that stretch of time 
from the 11-year period, however, the period between the 
conclusion of direct review and the filing of the federal ha­
beas petition still exceeds one year. Thus, in order for re­
spondent’s petition to be timely, the Rule 35 motion to reduce 
sentence must also trigger the tolling provision. 
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Respondent’s federal habeas petition was referred to a 
Magistrate Judge for a report and recommendation, and the 
Magistrate Judge concluded that the Rule 35 motion was not 
a “ ‘properly filed application for post-conviction or other col­
lateral review’ ” under § 2244(d)(2) because it was “a ‘plea of 
leniency,’ and not a motion challenging the legal sufficiency 
of his sentence.” No. CA 07–346S, 2008 WL 60194, *4 (D 
RI, Jan. 3, 2008). The District Court adopted the Magis­
trate Judge’s report and recommendation and therefore dis­
missed the federal habeas petition as untimely. See id., 
at *1. On appeal, the First Circuit reversed. 582 F. 3d 147. 

The Courts of Appeals are divided over the question 
whether a motion to reduce sentence tolls the period of limi­
tation under § 2244(d)(2).2 We granted certiorari to answer 
this question with respect to a motion to reduce sentence 
under Rhode Island law. 560 U. S. 903 (2010). 

II 
A 

AEDPA establishes a 1-year period of limitation for a 
state prisoner to file a federal application for a writ of habeas 
corpus. § 2244(d)(1). This period runs “from the latest 
of” four specified dates, including “the date on which the 
judgment became final by the conclusion of direct review 
or the expiration of the time for seeking such review.” 
§ 2244(d)(1)(A); see also Jimenez, supra, at 119 (explaining 
when “the conclusion of direct review occurs”). The limi­
tation period is tolled, however, during the pendency of 
“a properly filed application for State post-conviction or 
other collateral review with respect to the pertinent judg­

2 Compare Alexander v. Secretary, Dept. of Corrections, 523 F. 3d 1291, 
1297 (CA11 2008) (motion to reduce sentence does not toll limitation pe­
riod); Hartmann v. Carroll, 492 F. 3d 478, 484 (CA3 2007) (same); Walkow­
iak v. Haines, 272 F. 3d 234, 239 (CA4 2001) (same), with 582 F. 3d, at 156 
(case below) (motion to reduce sentence tolls); Robinson v. Golder, 443 
F. 3d 718, 720–721 (CA10 2006) (per curiam) (same). 
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ment or claim.” § 2244(d)(2). The question in this case is 
whether a motion for reduction of sentence under Rhode Is­
land’s Rule 35 is an “application for State post-conviction or 
other collateral review.” 

The parties agree that the answer to this question turns 
on the meaning of the phrase “collateral review,” see Brief 
for Petitioner 19; Brief for Respondent 12–13, but they dis­
agree about the definition of that term. Rhode Island ar­
gues that “collateral review” includes only “legal” challenges 
to a conviction or sentence and thus excludes motions seek­
ing a discretionary sentence reduction. Respondent, on the 
other hand, maintains that “collateral review” is “review 
other than review of a judgment in the direct appeal process” 
and thus includes motions to reduce sentence. Brief for Re­
spondent 17. We agree with respondent’s understanding of 
“collateral review.” 

B 

“Collateral review” is not defined in AEDPA, and we have 
never provided a comprehensive definition of that term. 
See Duncan v. Walker, 533 U. S. 167, 175–178 (2001). We 
therefore begin by considering the ordinary understanding 
of the phrase “collateral review.” See Williams v. Taylor, 
529 U. S. 420, 431 (2000) (“We give the words of a statute 
their ordinary, contemporary, common meaning, absent an in­
dication Congress intended them to bear some different im­
port” (internal quotation marks omitted)); see also Carey v. 
Saffold, 536 U. S. 214, 219 (2002) (considering the ordinary 
meaning of the word “pending” in § 2244(d)(2)). 

The term “collateral,” in its “customary and preferred 
sense,” Williams, supra, at 431, means “[l]ying aside from 
the main subject, line of action, issue, purpose, etc.; . . . sub­
ordinate, indirect,” 3 Oxford English Dictionary 473 (2d ed. 
1989) (hereinafter OED); see also Webster’s Third New In­
ternational Dictionary 444 (1993) (hereinafter Webster’s) 
(“accompanying as . . .  secondary,” “indirect,” or “ancillary”). 
By definition, something that is “collateral” is “indirect,” not 
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direct. 3 OED 473. This suggests that “collateral” review 
is review that is “[l]ying aside from the main” review, i. e., 
that is not part of direct review. Ibid. 

The definition of the related phrase “collateral attack” 
points in the same direction. A “collateral attack” is “[a]n 
attack on a judgment in a proceeding other than a direct 
appeal.” Black’s Law Dictionary 298 (9th ed. 2009) (empha­
sis added); cf. Wash. Rev. Code § 10.73.090(2) (2008) (defining 
“collateral attack” as “any form of postconviction relief other 
than a direct appeal”). This usage buttresses the conclusion 
that “collateral review” means a form of review that is not 
part of the direct appeal process. 

C 

Our prior usage of the term “collateral” also supports this 
understanding. We have previously described a variety of 
proceedings as “collateral,” and all of these proceedings 
share the characteristic that we have identified, i. e., they 
stand apart from the process of direct review. 

For example, our cases make it clear that habeas corpus is 
a form of collateral review. We have used the terms habeas 
corpus and “collateral review” interchangeably, see, e. g., 
Murray v. Carrier, 477 U. S. 478, 482–483 (1986), and it is 
well accepted that state petitions for habeas corpus toll the 
limitation period, e. g., Rhines v. Weber, 544 U. S. 269, 272 
(2005) (“[T]he 1-year statute of limitations . . . was tolled 
while Rhines’ state habeas corpus petition was pending”). 

We have also described coram nobis as a means of “collat­
eral attack,” see, e. g., United States v. Morgan, 346 U. S. 
502, 510–511 (1954) (internal quotation marks omitted), and 
we have used the term “collateral” to describe proceedings 
under 28 U. S. C. § 2255 and a prior version of Rule 35 of the 
Federal Rules of Criminal Procedure. In United States v. 
Robinson, 361 U. S. 220 (1960), we distinguished between the 
process of direct appeal and “a number of collateral reme­
dies,” including Federal Rule 35 motions, § 2255 motions, and 
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coram nobis. Id., at 230, n. 14. Similarly, in Bartone v. 
United States, 375 U. S. 52 (1963) (per curiam), we drew a 
distinction between a “[d]irect attack” on a criminal judg­
ment and “collateral proceedings,” such as Rule 35, habeas 
corpus, and § 2255 proceedings. Id., at 53–54. 

All of the proceedings identified in these prior opinions as 
“collateral” are separate from the direct review process, and 
thus our prior usage of the term “collateral” buttresses the 
conclusion that “collateral review” means a form of review 
that is not direct. 

D 

Of course, to trigger the tolling provision, a “collateral” 
proceeding must also involve a form of “review,” but the 
meaning of that term seems clear. “Review” is best under­
stood as an “act of inspecting or examining” or a “judicial 
reexamination.” Webster’s 1944; see also Black’s, supra, at 
1434 (“[c]onsideration, inspection, or reexamination of a sub­
ject or thing”); 13 OED 831 (“[t]o submit (a decree, act, etc.) 
to examination or revision”). We thus agree with the First 
Circuit that “ ‘review’ commonly denotes ‘a looking over or 
examination with a view to amendment or improvement.’ ” 
582 F. 3d, at 153 (quoting Webster’s 1944 (2002)). Viewed as 
a whole, then, “collateral review” of a judgment or claim 
means a judicial reexamination of a judgment or claim in a 
proceeding outside of the direct review process. 

III 

We now apply this definition of “collateral review” to a 
Rule 35 motion to reduce sentence under Rhode Island law. 

A 

Rule 35 of the Rhode Island Rules of Criminal Procedure 
is much like the version of Federal Rule of Criminal Proce­
dure 35 that was in force prior to the enactment of the fed­
eral Sentencing Reform Act of 1984 and the promulgation of 
the Federal Sentencing Guidelines. See State v. Byrnes, 456 
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A. 2d 742, 744 (R. I. 1983) (per curiam); Reporter’s Notes 
following R. I. Super. Ct. Rule Crim. Proc. 35, R. I. Court 
Rules Ann., p. 620 (Lexis 2010). Under the Rhode Island 
Rules, a Rule 35 motion permits a court to provide relief 
from a sentence in three ways: A court “may” “correct an 
illegal sentence,” “correct a sentence imposed in an illegal 
manner,” and “reduce any sentence.” R. I. Super. Ct. Rule 
Crim. Proc. 35(a); see n. 1, supra. In this case, respondent 
filed a motion to reduce his sentence, which permits a trial 
justice to decide “ ‘ “on reflection or on the basis of changed 
circumstances that the sentence originally imposed was, for 
any reason, unduly severe.” ’ ” State v. Ruffner, 5 A. 3d 864, 
867 (R. I. 2010) (quoting State v. Mendoza, 958 A. 2d 1159, 
1161 (R. I. 2008)); see also Reporter’s Notes following R. I. 
Super. Ct. Rule Crim. Proc. 35, R. I. Court Rules Ann., at 
620–621. Rhode Island courts have, at times, referred to 
such a motion as a “ ‘plea for leniency.’ ” Ruffner, supra, at 
867 (quoting Mendoza, supra, at 1161). 

A Rule 35 motion is made in the Superior Court, and it is 
generally heard by the same trial justice who sentenced the 
defendant. Byrnes, supra, at 745. The Rhode Island Su­
preme Court has explained that a motion to reduce sentence 
is “ ‘addressed to the sound discretion of the trial justice’ ” 
and that appellate review of the trial justice’s decision is lim­
ited. Ruffner, supra, at 867 (quoting Mendoza, supra, at 
1161). An appellate court may nevertheless disturb the 
trial justice’s decision “when the trial justice has imposed a 
sentence that is without justification and is grossly disparate 
from other sentences generally imposed for similar offenses.” 
Ruffner, supra, at 867 (quoting State v. Coleman, 984 A. 2d 
650, 654 (R. I. 2009); internal quotation marks omitted); see 
also Ruffner, supra, at 867 (asking whether trial justice 
“abuse[d] his discretion”). 

B 

With these principles in mind, we consider whether Rhode 
Island’s Rule 35 motion to reduce sentence is an application 
for “collateral review.” 
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The first—and the critical—question is whether a Rhode 
Island Rule 35 sentence reduction proceeding is “collateral.” 
Respondent and Rhode Island agree that such a motion is 
not part of the direct review process. Moreover, we have 
previously referred to a motion to reduce sentence under old 
Rule 35 of the Federal Rules of Criminal Procedure as invok­
ing a “collateral” remedy, see Robinson, 361 U. S., at 230, 
n. 14, and Rhode Island’s Rule 35 motion to reduce sentence 
is “substantially similar” to former Federal Rule 35, Byrnes, 
supra, at 744. Lower courts have also referred to Federal 
Rule 35 sentence reduction motions as “collateral.” See, 
e. g., Fernandez v. United States, 941 F. 2d 1488, 1492 (CA11 
1991) (“Fernandez initiated a collateral attack on his sen­
tence with a Rule 35(b) motion to reduce his sentence” under 
the old Federal Rule). We thus have little difficulty con­
cluding that a Rhode Island sentence reduction proceeding 
is “collateral.” 3 

Not only is a motion to reduce sentence under Rhode Is­
land law “collateral,” but it also undoubtedly calls for “re­
view” of the sentence. The decision to reduce a sentence, 

3 We can imagine an argument that a Rhode Island Rule 35 proceeding 
is in fact part of direct review under § 2244(d)(1) because, according to the 
parties, defendants in Rhode Island cannot raise any challenge to their 
sentences on direct appeal; instead, they must bring a Rule 35 motion. 
See, e. g., State v. Day, 925 A. 2d 962, 985 (R. I. 2007) (“It is well settled 
in this jurisdiction that a challenge to a criminal sentence must begin with 
the filing of a [Rule 35] motion . . . .  [W]e will not consider the validity 
or legality of a sentence on direct appeal unless extraordinary circum­
stances exist” (internal quotation marks omitted)); State v. McManus, 990 
A. 2d 1229, 1238 (R. I. 2010) (refusing to consider Eighth Amendment 
challenge on direct review because “[t]o challenge a criminal sentence, the 
defendant must first file a motion to reduce in accordance with Rule 35”); 
see also Jimenez v. Quarterman, 555 U. S. 113, 120 (2009). That issue has 
not been briefed or argued by the parties, however, and we express no 
opinion as to the merit of such an argument. Even if we were to assume 
that a Rhode Island Rule 35 motion is part of direct review, our disposition 
of this case would not change: Respondent’s habeas petition still would be 
timely, because the limitation period would not have begun to run until 
after the Rule 35 proceedings concluded. 
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while largely within the discretion of the trial justice, in­
volves judicial reexamination of the sentence to determine 
whether a more lenient sentence is proper.4 When ruling 
on such a motion, a trial justice is guided by several factors, 
including “(1) the severity of the crime, (2) the defendant’s 
personal, educational, and employment background, (3) the 
potential for rehabilitation, (4) the element of societal de­
terrence, and (5) the appropriateness of the punishment.” 
State v. Mollicone, 746 A. 2d 135, 138 (R. I. 2000) (per cu­
riam) (internal quotation marks omitted); see also Ruffner, 
supra, at 867; Coleman, supra, at 655. On appeal from a 
trial justice’s decision on a motion to reduce sentence, the 
Supreme Court of Rhode Island evaluates the trial justice’s 
justifications in light of the relevant sentencing factors to 
determine whether a sentence is “without justification” and 
“grossly disparate from other sentences.” Ruffner, supra, 
at 867 (internal quotation marks omitted).5 This process 
surely qualifies as “review” of a sentence within the meaning 
of § 2244(d)(2). 

We thus hold that a motion to reduce sentence under 
Rhode Island law is an application for “collateral review” 
that triggers AEDPA’s tolling provision. 

4 A motion to reduce sentence is unlike a motion for postconviction dis­
covery or a motion for appointment of counsel, which generally are not 
direct requests for judicial review of a judgment and do not provide a 
state court with authority to order relief from a judgment. 

5 E. g., State v. Coleman, 984 A. 2d 650, 657 (R. I. 2009) (“Given these 
factors, and the trial justice’s exhaustive explanation of her reasoning in 
sentencing Mr. Coleman, we hold it was not an abuse of her discretion to 
order Mr. Coleman to serve consecutive sentences”); State v. Ferrara, 818 
A. 2d 642, 645 (R. I. 2003) (per curiam) (“[M]itigating circumstances 
clearly are not present in this case”); State v. Rossi, 771 A. 2d 906, 908 
(R. I. 2001) (order) (“Based upon [the court’s] review of the record,” the 
sentence “was not excessive and was justified under the circumstances,” 
namely, “the abhorrent conduct of [the] defendant” and “the permissible 
penalty range” under the statute); State v. Mollicone, 746 A. 2d 135, 138 
(R. I. 2000) (per curiam) (“[T]he trial justice was aware of these factors 
and applied them correctly”). 
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IV 

In resisting this interpretation, Rhode Island advances 
several arguments that we find unpersuasive. 

The first of these arguments begins by observing that, 
whenever our opinions have used the precise phrase “collat­
eral review,” the proceeding in question was one challenging 
the “lawfulness” of a prior judgment, Brief for Petitioner 
21–22, such as a § 2254 or § 2255 action, see id., at 25. Rhode 
Island argues that Congress, in enacting AEDPA, must be 
presumed to have been aware of this usage and must have 
intended the phrase to carry this narrow meaning. 

This argument reads far too much into these prior refer­
ences to “collateral review.” While our opinions have used 
the phrase “collateral review” to refer to proceedings that 
challenge the lawfulness of a prior judgment, we have never 
suggested that the phrase may properly be used to describe 
only proceedings of this type. In addition, Rhode Island 
overlooks opinions describing a motion to reduce sentence as 
“collateral.” E. g., Robinson, supra, at 230, n. 14; Fernan­
dez, supra, at 1492; see also 1 D. Wilkes, State Postconviction 
Remedies and Relief Handbook §§ 1:2, 1:7, pp. 2, 15 (2010) 
(hereinafter Postconviction Remedies) (characterizing a mo­
tion to reduce sentence as a “collateral” or “postconviction” 
remedy). 

In a related argument, Rhode Island notes that several 
other AEDPA provisions use the term “collateral re­
view” to refer to proceedings that involve a challenge to 
the lawfulness of a state-court judgment, see 28 U. S. C. 
§§ 2244(b)(2)(A), (d)(1)(C), 2254(e)(2)(A)(i),6 and Rhode Island 
reasons that the phrase “collateral review” in § 2244(d)(2) 
should be limited to proceedings of this nature. This argu­
ment has the same flaw as the argument just discussed. 
Just because the phrase “collateral review” encompasses pro­

6 All of these provisions refer to a new rule of constitutional law made 
retroactively applicable by this Court to “cases on collateral review.” 
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ceedings that challenge the lawfulness of a prior judgment, 
it does not follow that other proceedings may not also be 
described as involving “collateral review.” 

Finally, Rhode Island contends that the purpose of the toll­
ing provision is to allow a state prisoner to exhaust state 
remedies and that this purpose is not served when a prison­
er’s state application merely seeks sentencing leniency, a 
matter that cannot be raised in a federal habeas petition. 
This argument is based on an excessively narrow under­
standing of § 2244(d)(2)’s role. 

It is certainly true that a purpose—and perhaps the chief 
purpose—of tolling under § 2244(d)(2) is to permit the ex­
haustion of state remedies, see Duncan, 533 U. S., at 178– 
179, but that is not § 2244(d)(2)’s only role. The tolling provi­
sion “provides a powerful incentive for litigants to exhaust 
all available state remedies before proceeding in the lower 
federal courts.” Id., at 180 (emphasis added). Tolling the 
limitation period for all “collateral review” motions provides 
both litigants and States with an opportunity to resolve ob­
jections at the state level, potentially obviating the need for 
a litigant to resort to federal court. If, for example, a liti­
gant obtains relief on state-law grounds, there may be no 
need for federal habeas. The same dynamic may be present 
to a degree with respect to motions that do not challenge the 
lawfulness of a judgment. If a defendant receives relief in 
state court, the need for federal habeas review may be nar­
rowed or even obviated, and this furthers principles of “com­
ity, finality, and federalism.” Williams, 529 U. S., at 436. 

Rhode Island’s interpretation of § 2244(d)(2) would also 
greatly complicate the work of federal habeas courts. 
Rhode Island would require those courts to separate motions 
for a reduced sentence into two categories: those that chal­
lenge a sentence on legal grounds and those that merely ask 
for leniency. But this taxonomy is problematic. Even if a 
jurisdiction allows sentencing judges to exercise a high de­
gree of discretion in selecting a sentence from within a pre­
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scribed range, it does not necessarily follow that the judge’s 
choice is insulated from challenge on legal grounds. “[D]is­
cretionary choices are not left to a court’s ‘inclination, but to 
its judgment; and its judgment is to be guided by sound legal 
principles.’ ” Albemarle Paper Co. v. Moody, 422 U. S. 405, 
416 (1975) (quoting United States v. Burr, 25 F. Cas. 30, 35 
(No. 14,692d) (CC Va. 1807) (Marshall, C. J.)). If the law of 
a jurisdiction provides criteria to guide a trial judge’s exer­
cise of sentencing discretion, a motion to reduce sentence 
may argue that a sentence is inconsistent with those criteria. 
In that sense, the motion argues that the sentence is con­
trary to sentencing law. See, e. g., Ruffner, 5 A. 3d, at 867 
(“A trial justice considers a number of factors when deter­
mining a fair sentence[,] including the defendant’s potential 
for rehabilitation. The defendant asserts that the trial jus­
tice did not consider defendant’s participation in rehabilita­
tive programs” (citations omitted)). We do not think that 
§ 2244(d)(2) was meant to require federal habeas courts to 
draw the sort of difficult distinction that Rhode Island’s in­
terpretation would demand. 

We also reject the argument that the meaning of the 
phrase “collateral review” should turn on whether the mo­
tion or application that triggers that review is captioned as 
a part of the criminal case or as a separate proceeding. See 
Walkowiak v. Haines, 272 F. 3d 234, 237 (CA4 2001). This 
interpretation of § 2244(d)(2) would produce confusion and 
inconsistency. 

For one thing, some “collateral” proceedings are often re­
garded as part of the criminal case. We have said, for exam­
ple, that a writ of coram nobis “is a step in the criminal case 
and not . . . a separate case and record, the beginning of a 
separate civil proceeding.” Morgan, 346 U. S., at 505, n. 4; 
see also United States v. Denedo, 556 U. S. 904, 913 (2009) 
(“[A]n application for the writ is properly viewed as a belated 
extension of the original proceeding during which the error 
allegedly transpired”). But we have nonetheless suggested 
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that coram nobis is a means of “collateral attack.” Morgan, 
supra, at 510–511 (internal quotation marks omitted); see 
also Robinson, 361 U. S., at 230, n. 14. Similarly, a motion 
under 28 U. S. C. § 2255 (2006 ed., Supp. III) is entered on 
the docket of the original criminal case and is typically re­
ferred to the judge who originally presided over the chal­
lenged proceedings, see § 2255 Rules 3(b), 4(a), but there is 
no dispute that § 2255 proceedings are “collateral,” see, e. g., 
Massaro v. United States, 538 U. S. 500, 504 (2003) (describ­
ing § 2255 proceedings as “collateral”); Daniels v. United 
States, 532 U. S. 374, 379 (2001) (same).7 

Moreover, the methods of filing for postconviction or col­
lateral review vary among the States. In the District of 
Columbia and 14 States, the principal postconviction remedy 
is part of the original case; in other States, it is not. Post-
conviction Remedies § 1:3, at 6–7. Given the States’ “differ­
ent forms of collateral review,” Duncan, 533 U. S., at 177, 
the application of AEDPA’s tolling provision should not turn 
on such formalities. See ibid. (“Congress may have re­
frained from exclusive reliance on the term ‘post-conviction’ 
so as to leave no doubt that the tolling provision applies to all 
types of state collateral review available after a conviction”). 

We thus define “collateral review” according to its ordi­
nary meaning: It refers to judicial review that occurs in a 
proceeding outside of the direct review process. 

* * * 
For these reasons, the judgment of the Court of Appeals 

is affirmed. 
It is so ordered. 

7 In other contexts not relevant here, there has been some confusion 
over whether § 2255 proceedings are civil or criminal in nature. See, e. g., 
Postconviction Remedies § 3:5, at 251 (“[T]here is a dispute over whether 
the [§ 2255] motion initiates an independent civil action or, instead, is 
merely a further step in the criminal prosecution”); 3 C. Wright & S. Wel­
ling, Federal Practice and Procedure § 622 (4th ed. 2011). We express no 
opinion on this question. 
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Justice Scalia, concurring in part.
 
The Court holds that the term “collateral review” in 28
 

U. S. C. § 2244(d)(2) means review that is not direct, ante, at 
551, and that a motion under Rhode Island’s Rule 35 seeks 
collateral review, ante, at 555. Because I agree with those 
conclusions, I cannot join footnote 3 of the Court’s opinion, 
ante, at 555, n. 3, which declines to decide whether a Rule 
35 motion seeks direct review. 
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MILNER v. DEPARTMENT OF THE NAVY 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 09–1163. Argued December 1, 2010—Decided March 7, 2011 

The Freedom of Information Act (FOIA) requires federal agencies to 
make Government records available to the public, subject to nine ex­
emptions. This case concerns Exemption 2, which protects from disclo­
sure material “related solely to the internal personnel rules and prac­
tices of an agency.” 5 U. S. C. § 552(b)(2). This provision replaced an 
Administrative Procedure Act (APA) exemption for “any matter relat­
ing solely to the internal management of an agency,” 5 U. S. C. § 1002 
(1964 ed.). Congress believed that the “sweep” of the phrase “internal 
management” had led to excessive withholding, and drafted Exemption 
2 “to have a narrower reach.” Department of Air Force v. Rose, 425 
U. S. 352, 362–363. 

In Rose, the Court found that Exemption 2 could not be invoked to 
withhold Air Force Academy honor and ethics hearing summaries. The 
exemption, the Court suggested, primarily targets material concerning 
employee relations or human resources. But the Court stated a possi­
ble caveat: That understanding of the provision’s coverage governed “at 
least where the situation is not one where disclosure may risk circum­
vention of agency regulation.” Id., at 369. The D. C. Circuit subse­
quently converted this caveat into a new definition of Exemption 2’s 
scope, finding that the exemption also covered any “predominantly in­
ternal” materials whose disclosure would “significantly ris[k] circumven­
tion of agency regulation or statutes.” Crooker v. Bureau of Alcohol, 
Tobacco & Firearms, 670 F. 2d 1051, 1056–1057, 1074. Courts now use 
the term “Low 2” for human resources and employee relations records 
and “High 2” for records whose disclosure would risk circumvention 
of the law. 

Petitioner Milner submitted FOIA requests for explosives data and 
maps used by respondent Department of the Navy (Navy or Govern­
ment) in storing munitions at a naval base in Washington State. Stat­
ing that disclosure would threaten the security of the base and sur­
rounding community, the Navy invoked Exemption 2 and refused 
to release the data. The District Court granted the Navy summary 
judgment, and the Court of Appeals affirmed, relying on the High 2 
interpretation. 
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Held: Because Exemption 2 encompasses only records relating to em­
ployee relations and human resources issues, the explosives maps and 
data requested here do not qualify for withholding under that exemp­
tion. Pp. 569–581. 

(a) Exemption 2 shields only those records relating to “personnel 
rules and practices.” When used as an adjective in this manner, the 
key statutory word “personnel” refers to human resources matters. 
For example, a “personnel department” deals with employee problems 
and interviews applicants for jobs. FOIA Exemption 6 provides an­
other example, protecting certain “personnel . . . files” from disclosure. 
§ 552(b)(6). “[T]he common and congressional meaning of . . . ‘personnel 
file’ ” is a file maintained by a human resources office collecting personal 
information about employees, such as examination results and work per­
formance evaluations. Rose, 425 U. S., at 377. Exemption 2 uses “per­
sonnel” in the exact same way. An agency’s “personnel rules and prac­
tices” all share a critical feature: They concern conditions of employment 
in federal agencies—such matters as hiring and firing, work rules and 
discipline, compensation and benefits. These items currently fall within 
the so-called Low 2 exemption. And under this Court’s construction of 
the statutory language, Low 2 is all of 2. 

FOIA’s purpose reinforces this reading. The statute’s goal is “broad 
disclosure,” and the exemptions must be “given a narrow compass.” 
Department of Justice v. Tax Analysts, 492 U. S. 136, 151. A narrow 
construction stands on especially firm footing with respect to Exemp­
tion 2, which was intended to hem in the expansive withholding that 
occurred under the prior APA exemption for “internal management” 
records. 

Exemption 2, as interpreted here, does not reach the requested explo­
sives information. The data and maps, which calculate and visually 
portray the magnitude of hypothetical detonations, in no way relate to 
“personnel rules and practices,” as that term is most naturally under­
stood. Pp. 569–573. 

(b) The Government’s two alternative readings of Exemption 2 cannot 
be squared with the statute. Pp. 573–580. 

(c) While the Navy has a strong security interest in shielding the 
explosives data and maps from public disclosure, the Government has 
other tools at hand to protect such information: FOIA Exemption 1 pre­
vents access to classified documents; Exemption 3 applies to records that 
any other statute exempts from disclosure; and Exemption 7 protects 
“information compiled for law enforcement purposes” if its release, inter 
alia, “could reasonably be expected to endanger the life or physical 
safety of any individual,” § 552(b)(7)(F). The Navy’s argument that the 
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explosives information is exempt under Exemption 7 remains open for 
the Ninth Circuit to address on remand. And if these or other exemp­
tions do not cover records whose release would threaten the Nation’s 
vital interests, the Government may of course seek relief from Con­
gress. Pp. 580–581. 

575 F. 3d 959, reversed and remanded. 

Kagan, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Scalia, Kennedy, Thomas, Ginsburg, Alito, and Sotomayor, JJ., 
joined. Alito, J., filed a concurring opinion, post, p. 581. Breyer, J., 
filed a dissenting opinion, post, p. 585. 

David S. Mann argued the cause for petitioner. With 
him on the briefs were Michael W. Gendler and Brendan 
W. Donckers. 

Anthony A. Yang argued the cause for respondent. With 
him on the brief were Acting Solicitor General Katyal, As­
sistant Attorney General West, Deputy Solicitor General 
Kneedler, Leonard Schaitman, Howard S. Scher, Peter A. 
Winn, J. Page Turney, and Judy A. Conlow.* 

Justice Kagan delivered the opinion of the Court. 

The Freedom of Information Act (FOIA), 5 U. S. C. § 552, 
requires federal agencies to make Government records avail­
able to the public, subject to nine exemptions for specific 
categories of material. This case concerns the scope of Ex­
emption 2, which protects from disclosure material that is 
“related solely to the internal personnel rules and practices 
of an agency.” § 552(b)(2). Respondent Department of the 
Navy (Navy or Government) invoked Exemption 2 to deny 

*Briefs of amici curiae urging reversal were filed for Allied Daily 
Newspapers of Washington et al. by Katherine A. George; for Public Citi­
zen et al. by Adina H. Rosenbaum and Allison M. Zieve; and for the 
Reporters Committee for Freedom of the Press et al. by Lucy A. Dalglish, 
Kevin M. Goldberg, David Ardia, David M. Giles, Peter Scheer, Charles 
D. Tobin, Mickey H. Osterreicher, René P. Milam, Barbara L. Camens, 
Bruce W. Sanford, Bruce D. Brown, Laurie A. Babinski, David S. Bra-
low, and Eric N. Lieberman. 
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a FOIA request for data and maps used to help store explo­
sives at a naval base in Washington State. We hold that 
Exemption 2 does not stretch so far. 

I 

Congress enacted FOIA to overhaul the public-disclosure 
section of the Administrative Procedure Act (APA), 5 U. S. C. 
§ 1002 (1964 ed.). That section of the APA “was plagued 
with vague phrases” and gradually became more “a with­
holding statute than a disclosure statute.” EPA v. Mink, 
410 U. S. 73, 79 (1973). Congress intended FOIA to “permit 
access to official information long shielded unnecessarily 
from public view.” Id., at 80. FOIA thus mandates that an 
agency disclose records on request, unless they fall within 
one of nine exemptions. These exemptions are “explicitly 
made exclusive,” id., at 79, and must be “narrowly con­
strued,” FBI v. Abramson, 456 U. S. 615, 630 (1982). 

At issue here is Exemption 2, which shields from com­
pelled disclosure documents “related solely to the internal 
personnel rules and practices of an agency.” § 552(b)(2). 
Congress enacted Exemption 2 to replace the APA’s exemp­
tion for “any matter relating solely to the internal manage­
ment of an agency,” 5 U. S. C. § 1002 (1964 ed.). Believing 
that the “sweep” of the phrase “internal management” had 
led to excessive withholding, Congress drafted Exemption 2 
“to have a narrower reach.” Department of Air Force v. 
Rose, 425 U. S. 352, 362–363 (1976). 

We considered the extent of that reach in Department of 
Air Force v. Rose. There, we rejected the Government’s 
invocation of Exemption 2 to withhold case summaries of 
honor and ethics hearings at the United States Air Force 
Academy. The exemption, we suggested, primarily targets 
material concerning employee relations or human resources: 
“ ‘use of parking facilities or regulations of lunch hours, 
statements of policy as to sick leave, and the like.’ ” Id., at 
363 (quoting S. Rep. No. 813, 89th Cong., 1st Sess., 8 (1965) 
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(hereinafter S. Rep.)); see Rose, 425 U. S., at 367. “[T]he 
general thrust” of Exemption 2, we explained, “is simply to 
relieve agencies of the burden of assembling and maintaining 
[such information] for public inspection.” Id., at 369. We 
concluded that the case summaries did not fall within the 
exemption because they “d[id] not concern only routine mat­
ters” of “merely internal significance.” Id., at 370. But we 
stated a possible caveat to our interpretation of Exemption 
2: That understanding of the provision’s coverage governed, 
we wrote, “at least where the situation is not one where dis­
closure may risk circumvention of agency regulation.” Id., 
at 369. 

In Crooker v. Bureau of Alcohol, Tobacco & Firearms, 670 
F. 2d 1051 (1981) (en banc), the D. C. Circuit converted 
this caveat into a new definition of Exemption 2’s scope. 
Crooker approved the use of Exemption 2 to shield a manual 
designed to train Government agents in law enforcement 
surveillance techniques. The D. C. Circuit noted that it pre­
viously had understood Exemption 2 to “refe[r] only to ‘pay, 
pensions, vacations, hours of work, lunch hours, parking[,] 
etc.’ ” Id., at 1056 (quoting Jordan v. Department of Jus­
tice, 591 F. 2d 753, 763 (1978)). But the court now thought 
Exemption 2 should also cover any “predominantly internal” 
materials,1 Crooker, 670 F. 2d, at 1056–1057, whose disclosure 
would “significantly ris[k] circumvention of agency regula­
tions or statutes,” id., at 1074. This construction of Exemp­
tion 2, the court reasoned, flowed from FOIA’s “overall de­
sign,” its legislative history, “and even common sense,” 
because Congress could not have meant to “enac[t] a statute 

1 The court adopted the “predominantly internal” standard as a way of 
implementing the exemption’s requirement that materials “relat[e] solely 
to” an agency’s internal personnel rules and practices. The word 
“solely,” the court reasoned, “has to be given the construction, consonant 
with reasonableness, of ‘predominantly’ ” because otherwise “solely” would 
conflict with the expansive term “related.” 670 F. 2d, at 1056 (some inter­
nal quotation marks omitted). 
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whose provisions undermined . . . the effectiveness of law 
enforcement agencies.” Ibid. 

In the ensuing years, three Courts of Appeals adopted the 
D. C. Circuit’s interpretation of Exemption 2. See 575 F. 3d 
959, 965 (CA9 2009) (case below); Massey v. FBI, 3 F. 3d 620, 
622 (CA2 1993); Kaganove v. EPA, 856 F. 2d 884, 889 (CA7 
1988).2 And that interpretation spawned a new terminol­
ogy: Courts applying the Crooker approach now refer to the 
“Low 2” exemption when discussing materials concerning 
human resources and employee relations, and to the “High 
2” exemption when assessing records whose disclosure would 
risk circumvention of the law. See, e. g., 575 F. 3d, at 963; 
Schiller v. NLRB, 964 F. 2d 1205, 1208 (CADC 1992). Con­
gress, as well, took notice of the D. C. Circuit’s decision, bor­
rowing language from Crooker to amend Exemption 7(E) 
when next enacting revisions to FOIA. The amended ver­
sion of Exemption 7(E) shields certain “records or informa­
tion compiled for law enforcement purposes” if their disclo­
sure “could reasonably be expected to risk circumvention of 
the law.” § 552(b)(7)(E); see Freedom of Information Re­
form Act of 1986, § 1802(a), 100 Stat. 3207–49. 

II 

The FOIA request at issue here arises from the Navy’s 
operations at Naval Magazine Indian Island, a base in Puget 

2 Three other Courts of Appeals had previously taken a narrower view 
of Exemption 2’s scope, consistent with the interpretation adopted in De­
partment of Air Force v. Rose, 425 U. S. 352 (1976). See Cox v. Depart­
ment of Justice, 576 F. 2d 1302, 1309–1310 (CA8 1978) (concluding that 
Exemption 2 covers only an agency’s internal “housekeeping matters” (in­
ternal quotation marks omitted)); Stokes v. Brennan, 476 F. 2d 699, 703 
(CA5 1973) (holding that Exemption 2 “must not be read so broadly as to 
exempt” an Occupational Safety and Health Administration manual for 
training compliance officers); Hawkes v. IRS, 467 F. 2d 787, 797 (CA6 1972) 
(“[T]he internal practices and policies referred to in [Exemption 2] relate 
only to . . .  employee-employer type concerns”). These Circuits have 
never revised their understandings of the exemption. See n. 7, infra. 
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Sound, Washington. The Navy keeps weapons, ammunition, 
and explosives on the island. To aid in the storage and 
transport of these munitions, the Navy uses data known 
as Explosive Safety Quantity Distance (ESQD) informa­
tion. 575 F. 3d, at 962. ESQD information prescribes 
“minimum separation distances” for explosives and helps 
the Navy design and construct storage facilities to prevent 
chain reactions in case of detonation. Ibid. The ESQD 
calculations are often incorporated into specialized maps 
depicting the effects of hypothetical explosions. See, e. g., 
App. 52. 

In 2003 and 2004, petitioner Glen Milner, a Puget Sound 
resident, submitted FOIA requests for all ESQD information 
relating to Indian Island. 575 F. 3d, at 962. The Navy re­
fused to release the data, stating that disclosure would 
threaten the security of the base and surrounding commu­
nity. In support of its decision to withhold the records, the 
Navy invoked Exemption 2. Ibid.3 

The District Court granted summary judgment to the 
Navy, and the Court of Appeals affirmed, relying on the High 
2 interpretation developed in Crooker. 575 F. 3d, at 963. 
The Court of Appeals explained that the ESQD information 
“is predominantly used for the internal purpose of instruct­
ing agency personnel on how to do their jobs.” Id., at 968. 
And disclosure of the material, the court determined, “would 
risk circumvention of the law” by “point[ing] out the best 
targets for those bent on wreaking havoc”—for example, “[a] 
terrorist who wished to hit the most damaging target.” Id., 

3 The Navy also invoked Exemption 7(F), which applies to “records or 
information compiled for law enforcement purposes, but only to the extent 
that the production of such . . . records . . . could reasonably be expected 
to endanger the life or physical safety of any individual.” 5 U. S. C. 
§ 552(b)(7)(F). The courts below did not decide whether the Navy could 
withhold the ESQD data under that exemption. 575 F. 3d 959, 971, n. 8 
(CA9 2009); No. CV–06–01301 (WD Wash., Oct. 30, 2007), App. to Pet. for 
Cert. 4, 25, 2007 WL 3228049, *8. 
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at 971. The ESQD information, the court concluded, there­
fore qualified for a High 2 exemption. Ibid. 

We granted certiorari in light of the Circuit split respect­
ing Exemption 2’s meaning, 561 U. S. 1024 (2010), and we 
now reverse. 

III 

Our consideration of Exemption 2’s scope starts with its 
text. See, e. g., Park ’N Fly, Inc. v. Dollar Park & Fly, Inc., 
469 U. S. 189, 194 (1985) (“Statutory construction must begin 
with the language employed by Congress and the assumption 
that the ordinary meaning of that language accurately ex­
presses the legislative purpose”). Judicial decisions since 
FOIA’s enactment have analyzed and reanalyzed the mean­
ing of the exemption. But comparatively little attention has 
focused on the provision’s 12 simple words: “related solely to 
the internal personnel rules and practices of an agency.” 

The key word in that dozen—the one that most clearly 
marks the provision’s boundaries—is “personnel.” When 
used as an adjective, as it is here to modify “rules and 
practices,” that term refers to human resources matters. 
“Personnel,” in this common parlance, means “the selection, 
placement, and training of employees and . . . the formulation 
of policies, procedures, and relations with [or involving] em­
ployees or their representatives.” Webster’s Third New In­
ternational Dictionary 1687 (1966) (hereinafter Webster’s). 
So, for example, a “personnel department” is “the depart­
ment of a business firm that deals with problems affecting 
the employees of the firm and that usually interviews ap­
plicants for jobs.” Random House Dictionary 1075 (1966) 
(hereinafter Random House). “Personnel management” is 
similarly “the phase of management concerned with the 
engagement and effective utilization of manpower to obtain 
optimum efficiency of human resources.” Webster’s 1687. 
And a “personnel agency” is “an agency for placing employ­
able persons in jobs; employment agency.” Random House 
1075. 
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FOIA itself provides an additional example in Exemp­
tion 6. See Ratzlaf v. United States, 510 U. S. 135, 143 
(1994) (“A term appearing in several places in a statutory 
text is generally read the same way each time it appears”). 
That exemption, just a few short paragraphs down from 
Exemption 2, protects from disclosure “personnel and medi­
cal files and similar files the disclosure of which would consti­
tute a clearly unwarranted invasion of personal privacy.” 
§ 552(b)(6). Here too, the statute uses the term “personnel” 
as a modifier meaning “human resources.” See Tr. of Oral 
Arg. 32 (“[The Court:] It’s [an] H. R. file, right? [The Gov­
ernment:] That’s generally true”). As we recognized in 
Rose, “the common and congressional meaning of . . .  ‘person­
nel file’ ” is the file “showing, for example, where [an em­
ployee] was born, the names of his parents, where he has 
lived from time to time, his . . . school records, results of 
examinations, [and] evaluations of his work performance.” 
425 U. S., at 377. It is the file typically maintained in the 
human resources office—otherwise known (to recall an ex­
ample offered above) as the “personnel department.” Ibid. 

Exemption 2 uses “personnel” in the exact same way. An 
agency’s “personnel rules and practices” are its rules and 
practices dealing with employee relations or human re­
sources. The D. C. Circuit, in a pre-Crooker decision, gave 
as examples “matters relating to pay, pensions, vacations, 
hours of work, lunch hours, parking, etc.” Jordan, 591 F. 2d, 
at 763; see supra, at 566. That “etc.” is important; we doubt 
any court could know enough about the Federal Govern­
ment’s operations to formulate a comprehensive list. But 
all the rules and practices referenced in Exemption 2 share 
a critical feature: They concern the conditions of employment 
in federal agencies—such matters as hiring and firing, work 
rules and discipline, compensation and benefits.4 Courts in 

4 Government records also must satisfy the other requirements of Ex­
emption 2 to be exempt from disclosure. Information must “relat[e] 
solely”—meaning, as usual, “exclusively or only,” Random House 1354—to 
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practice have had little difficulty identifying the records that 
qualify for withholding under this reading: They are what 
now commonly fall within the Low 2 exemption. Our con­
struction of the statutory language simply makes clear that 
Low 2 is all of 2 (and that High 2 is not 2 at all, see infra, 
at 573–577). 

The statute’s purpose reinforces this understanding of the 
exemption. We have often noted “the Act’s goal of broad 
disclosure” and insisted that the exemptions be “given a nar­
row compass.” Department of Justice v. Tax Analysts, 492 
U. S. 136, 151 (1989); see Department of Interior v. Klamath 
Water Users Protective Assn., 532 U. S. 1, 7–8 (2001).5 This 
practice of “constru[ing] FOIA exemptions narrowly,” De­
partment of Justice v. Landano, 508 U. S. 165, 181 (1993), 
stands on especially firm footing with respect to Exemp­
tion 2. As described earlier, Congress worded that provi­
sion to hem in the prior APA exemption for “any matter 
relating solely to the internal management of an agency,” 
which agencies had used to prevent access to masses of docu­
ments. See Rose, 425 U. S., at 362. We would ill-serve 

the agency’s “personnel rules and practices.” And the information must 
be “internal”; that is, the agency must typically keep the records to itself 
for its own use. See Webster’s 1180 (“internal” means “existing or situ­
ated within the limits . . . of  something”). An agency’s human resources 
documents will often meet these conditions. 

5 The dissent would reject this longstanding rule of construction in favor 
of an approach asking courts “to turn Congress’ public information objec­
tives into workable agency practice.” Post, at 592 (opinion of Breyer, 
J.). But nothing in FOIA either explicitly or implicitly grants courts dis­
cretion to expand (or contract) an exemption on this basis. In enacting 
FOIA, Congress struck the balance it thought right—generally favoring 
disclosure, subject only to a handful of specified exemptions—and did so 
across the length and breadth of the Federal Government. See, e. g., John 
Doe Agency v. John Doe Corp., 493 U. S. 146, 152–153 (1989). The judicial 
role is to enforce that congressionally determined balance rather than, 
as the dissent suggests, post, at 588–589, to assess case by case, depart­
ment by department, and task by task whether disclosure interferes with 
good government. 
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Congress’s purpose by construing Exemption 2 to reauthor­
ize the expansive withholding that Congress wanted to halt. 
Our reading instead gives the exemption the “narrower 
reach” Congress intended, id., at 363, through the simple de­
vice of confining the provision’s meaning to its words. 

The Government resists giving “personnel” its plain mean­
ing on the ground that Congress, when drafting Exemption 
2, considered but chose not to enact language exempting “in­
ternal employment rules and practices.” Brief for Respond­
ent 30–34, and n. 11 (internal quotation marks omitted). 
This drafting history, the Navy maintains, proves that Con­
gress did not wish “to limit the Exemption to employment-
related matters,” id., at 31, even if the adjective “personnel” 
conveys that meaning in other contexts, id., at 41. But we 
think the Navy’s evidence insufficient: The scant history con­
cerning this word change as easily supports the inference 
that Congress merely swapped one synonym for another. 
Cf. Mead Corp. v. Tilley, 490 U. S. 714, 723 (1989) (noting 
with respect to the “unexplained disappearance of one word 
from an unenacted bill” that “mute intermediate legislative 
maneuvers are not reliable” aids to statutory interpretation 
(internal quotation marks omitted)). Those of us who make 
use of legislative history believe that clear evidence of con­
gressional intent may illuminate ambiguous text. We will 
not take the opposite tack of allowing ambiguous legislative 
history to muddy clear statutory language. 

Exemption 2, as we have construed it, does not reach the 
ESQD information at issue here. These data and maps cal­
culate and visually portray the magnitude of hypothetical 
detonations. By no stretch of imagination do they relate to 
“personnel rules and practices,” as that term is most natu­
rally understood. They concern the physical rules govern­
ing explosives, not the workplace rules governing sailors; 
they address the handling of dangerous materials, not the 
treatment of employees. The Navy therefore may not use 
Exemption 2, interpreted in accord with its plain meaning to 
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cover human resources matters, to prevent disclosure of the 
requested maps and data. 

IV 

The Government offers two alternative readings of Ex­
emption 2 to support withholding the ESQD information. 
We cannot square either with the statute. 

A 

The Navy first encourages us to adopt the construction of 
Exemption 2 pioneered by Crooker, which shields material 
not only if it meets the criteria set out above (Low 2), but 
also if it is “predominant[ly] interna[l]” and its “disclosure 
would significantly risk[ ] circumvention of federal agency 
functions” (High 2). Brief for Respondent 41 (internal quo­
tation marks omitted). The dissent, too, favors this reading 
of the statute. Post, at 585. But the Crooker interpreta­
tion, as already suggested, suffers from a patent flaw: It 
is disconnected from Exemption 2’s text. The High 2 test 
(in addition to substituting the word “predominantly” for 
“solely,” see n. 1, supra) ignores the plain meaning of the 
adjective “personnel,” see supra, at 569–572 and this page, 
and adopts a circumvention requirement with no basis or ref­
erent in Exemption 2’s language. Indeed, the only way to 
arrive at High 2 is by taking a red pen to the statute—“cut­
ting out some” words and “pasting in others” until little of 
the actual provision remains. Elliott v. Department of 
Agriculture, 596 F. 3d 842, 845 (CADC 2010). Because this 
is so, High 2 is better labeled “Non 2” (and Low 2 . . . just 2). 

In support of its text-light approach to the statute, the 
Government relies primarily on legislative history, placing 
particular emphasis on the House Report concerning FOIA. 
See Brief for Respondent 33–38. A statement in that Re­
port buttresses the High 2 understanding of the exemption 
and, indeed, specifically rejects the Low 2 construction. Ac­
cording to the Report: “Operating rules, guidelines, and 
manuals of procedure for Government investigators or exam­
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iners would be exempt from disclosure [under Exemption 2], 
but this exemption would not cover . . .  employee relations 
and working conditions and routine administrative proce­
dures.” H. R. Rep. No. 1497, 89th Cong., 2d Sess., 10 (1966). 
But the Senate Report says exactly the opposite, explaining 
in support of a Low 2 interpretation that the phrase “inter­
nal personnel rules and practices of an agency” means “rules 
as to personnel’s use of parking facilities or regulation of 
lunch hours, statements of policy as to sick leave, and the 
like.” S. Rep., at 8.6 In Rose, we gave reasons for thinking 
the Senate Report the more reliable of the two. See 425 
U. S., at 366. But the more fundamental point is what we 
said before: Legislative history, for those who take it into 
account, is meant to clear up ambiguity, not create it. See 
supra, at 572; Wong Yang Sung v. McGrath, 339 U. S. 33, 
49 (1950) (declining to consult legislative history when that 
“history is more conflicting than the text is ambiguous”). 
When presented, on the one hand, with clear statutory lan­
guage and, on the other, with dueling committee reports, we 
must choose the language. 

The Government also advances, in support of Crooker’s 
High 2 approach, an argument based on subsequent legisla­
tive action. Congress, the Government notes, amended Ex­
emption 7(E) in 1986 to cover law enforcement records whose 
production “would disclose techniques and procedures for 
law enforcement investigations or prosecutions, or would 
disclose guidelines for law enforcement investigations or 
prosecutions if such disclosure could reasonably be expected 
to risk circumvention of the law.” § 552(b)(7)(E). That 
amendment, the Government contends, codified Crooker’s 
“circumvention of the law” standard and, in so doing, ratified 

6 We are perplexed that the dissent takes seriously Crooker’s notion that 
the Reports are “ ‘reconcilable.’ ” Post, at 588. To strip the matter to its 
essentials, the House Report says: “Exemption 2 means A, but not B.” 
The Senate Report says: “Exemption 2 means B.” That is the very defi­
nition of “irreconcilable.” 
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Crooker’s holding. Brief for Respondent 42–43. The dis­
sent likewise counts as significant that Congress “t[ook] note” 
of Crooker in revising FOIA. Post, at 592; see post, at 586. 

But the Government and the dissent neglect the key fea­
ture of the 1986 amendment: Congress modified not Exemp­
tion 2 (the subject of Crooker), but instead Exemption 7(E). 
And the Crooker construction of Exemption 2 renders Ex­
emption 7(E) superfluous and so deprives that amendment of 
any effect. See, e. g., TRW Inc. v. Andrews, 534 U. S. 19, 31 
(2001) (noting canon that statutes should be read to avoid 
making any provision “superfluous, void, or insignificant” (in­
ternal quotation marks omitted)). We cannot think of any 
document eligible for withholding under Exemption 7(E) that 
the High 2 reading does not capture: The circumvention 
standard is the same, and the law enforcement records listed 
in Exemption 7(E) are “predominantly internal.” So if Con­
gress had agreed with Crooker’s reading of Exemption 2, it 
would have had no reason to alter Exemption 7(E). In that 
event, Congress would either have left the statute alone 
(on the theory that Crooker would do the necessary work) 
or would have amended Exemption 2 specifically to ratify 
Crooker. The decision instead to amend Exemption 7(E) 
suggests that Congress approved the circumvention stand­
ard only as to law enforcement materials, and not as to the 
wider set of records High 2 covers. Perhaps this legislative 
action does not show that Congress affirmatively disagreed 
with Crooker; maybe Congress was agnostic about whether 
the circumvention standard should apply to other records. 
But one thing is clear: The 1986 amendment does not ratify, 
approve, or otherwise signal agreement with Crooker’s in­
terpretation of Exemption 2. This argument therefore can­
not save the High 2 construction. 

The dissent offers one last reason to embrace High 2, and 
indeed stakes most of its wager on this argument. Crooker, 
the dissent asserts, “has been consistently relied upon and 
followed for 30 years” by other lower courts. Post, at 592; 
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see post, at 585–586. But this claim, too, trips at the start­
ing gate. It would be immaterial even if true, because we 
have no warrant to ignore clear statutory language on the 
ground that other courts have done so. And in any event, 
it is not true. Prior to Crooker, three Circuits adopted 
the reading of Exemption 2 we think right, and they have 
not changed their minds. See n. 2, supra.7 Since Crooker, 
three other Circuits have accepted the High 2 reading. See 
supra, at 567. One Circuit has reserved judgment on the 
High 2-Low 2 debate. See Audubon Soc. v. United States 
Forest Serv., 104 F. 3d 1201, 1203–1204 (CA10 1997). And 
the rest have not considered the matter. (No one should 
think Crooker has been extensively discussed or debated in 

7 The dissent’s view that “two of th[ese] Circuits [have] not adher[ed] to 
their early positions” is incorrect. Post, at 586. In Abraham & Rose, 
P. L. C. v. United States, 138 F. 3d 1075, 1082 (1998), cited by the dissent, 
the Sixth Circuit rejected the Government’s claim that Exemption 2 
shielded records of federal tax lien filings. The court nowhere discussed 
the High 2 versus Low 2 question at issue here. Its only reference to 
Crooker concerned the part of that decision interpreting “solely” to mean 
“predominantly.” See 138 F. 3d, at 1080; see also n. 1, supra. Subse­
quently, the Sixth Circuit once again held, in Rugiero v. Department of 
Justice, 257 F. 3d 534, 549 (2001), that Exemption 2 applies to “routine 
matters of merely internal significance.” In Sladek v. Bensinger, 605 
F. 2d 899, 902 (1979), which the dissent also cites, the Fifth Circuit insisted 
that the Government disclose a Drug Enforcement Administration agent’s 
manual because it “is not the type of trivial rule, such as allocation of 
parking facilities, that is covered by Exemption 2.” In confirming this 
Low 2 interpretation of the statute, the court acknowledged that another 
Circuit had embraced the High 2 standard. The court, however, declined 
to consider this alternative interpretation because it would not have 
changed the case’s outcome. See ibid. Finally, the Eighth Circuit’s last 
word on Exemption 2 is clear, and the dissent does not say otherwise. 
The exemption, according to that most recent Eighth Circuit decision, ap­
plies “only [to an agency’s] housekeeping matters.” Cox, 576 F. 2d, at 
1309–1310 (internal quotation marks omitted). The dissent is surely right 
to say, post at 586, that Crooker “has guided nearly every [FOIA] case 
decided over the last 30 years” in Circuits applying Crooker; but that 
statement does not hold in the Circuits using the Low 2 approach. 
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the Courts of Appeals. In the past three decades, Crooker’s 
analysis of Exemption 2 has been cited a sum total of five 
times in federal appellate decisions outside the D. C. Cir­
cuit—on average, once every six years.) The result is a 4­
to-3 split among the Circuits.8 We will not flout all usual 
rules of statutory interpretation to take the side of the 
bare majority. 

B 

Presumably because Crooker so departs from Exemption 
2’s language, the Government also offers another construc­
tion, which it says we might adopt “on a clean slate,” “based 
on the plain text . . . alone.” Brief for Respondent 15. On 
this reading, the exemption “encompasses records concern­
ing an agency’s internal rules and practices for its personnel 
to follow in the discharge of their governmental functions.” 
Id., at 20; see also id., at 13–14 (Exemption 2 “applies gener­
ally to matters concerning internal rules and practices to 
guide agency personnel in performing their duties”). Ac­
cording to the Government, this interpretation makes sense 
because “the phrase ‘personnel rules and practices of an 
agency’ is logically understood to mean an agency’s rules and 
practices for its personnel.” Id., at 20 (emphasis added). 

But the purported logic in the Government’s definition 
eludes us. We would not say, in ordinary parlance, that a 
“personnel file” is any file an employee uses, or that a “per­
sonnel department” is any department in which an employee 

8 Notably, even those courts approving Crooker have disagreed about 
how to apply High 2. Fault lines include whether the risk of circumven­
tion must be significant, see, e. g., Hidalgo v. FBI, 541 F. Supp. 2d 250, 253 
(DC 2008); Pet. for Cert. 15–16; whether courts should consider the public 
interest in disclosure when calculating that risk, see, e. g., Dept. of Justice, 
Guide to the Freedom of Information Act, p. 185 (2009); and whether an 
agency must regulate the person or entity threatening circumvention; 
compare, e. g., 575 F. 3d, at 971, with, e. g., id., at 978 (W. Fletcher, J., 
dissenting). The disagreement is not surprising. Because High 2 is no­
where evident in the statute, courts lack the normal guideposts for ascer­
taining its coverage. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



578 MILNER v. DEPARTMENT OF NAVY 

Opinion of the Court 

serves. No more would we say that a “personnel rule or 
practice” is any rule or practice that assists an employee in 
doing her job. The use of the term “personnel” in each of 
these phrases connotes not that the file or department or 
practice/rule is for personnel, but rather that the file or de­
partment or practice/rule is about personnel—i. e., that it re­
lates to employee relations or human resources. This case 
well illustrates the point. The records requested, as earlier 
noted, are explosives data and maps showing the distances 
that potential blasts travel. This information no doubt as­
sists Navy personnel in storing munitions. But that is not 
to say that the data and maps relate to “personnel rules and 
practices.” No one staring at these charts of explosions and 
using ordinary language would describe them in this manner. 

Indeed, the Government’s “clean slate” construction 
reaches such documents only by stripping the word “person­
nel” of any real meaning. Under this interpretation, an 
agency’s “internal personnel rules and practices” appears 
to mean all its internal rules and practices. That is be­
cause agencies necessarily operate through personnel, and 
so all their internal rules and practices are for personnel. 
The modifier “personnel,” then, does no modifying work; it 
does not limit the class of internal rules and practices that 
Exemption 2 covers. What is most naturally viewed as the 
provision’s key word—the term that ought to define its 
scope—does nothing more than state the truism that in 
an agency it is “personnel” who follow internal rules and 
practices. 

And this odd reading would produce a sweeping exemp­
tion, posing the risk that FOIA would become less a disclo­
sure than “a withholding statute.” Mink, 410 U. S., at 79. 
Many documents an agency generates in some way aid em­
ployees in carrying out their responsibilities. If Exemption 
2 were to reach all these records, it would tend to engulf 
other FOIA exemptions, rendering ineffective the limita­
tions Congress placed on their application. Exemption 7, 
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for example, shields records compiled for law enforcement 
purposes, but only if one of six specified criteria is met. 
§ 552(b)(7). Yet on the Government’s view, an agency could 
bypass these restrictions by invoking Exemption 2 whenever 
law enforcement records guide personnel in performing their 
duties. Indeed, an agency could use Exemption 2 as an all-
purpose back-up provision to withhold sensitive records that 
do not fall within any of FOIA’s more targeted exemptions.9 

Interpreted in this way, Exemption 2—call it “Super 2” 
now—would extend, rather than narrow, the APA’s former 
exemption for records relating to the “internal management 
of an agency.” 5 U. S. C. § 1002 (1964 ed.). We doubt that 
even the “internal management” provision, which Congress 
thought allowed too much withholding, see supra, at 565, 
would have protected all information that guides employees 
in the discharge of their duties, including the explosives data 
and maps in this case. And perhaps needless to say, this 
reading of Exemption 2 violates the rule favoring narrow 

9 The dissent asserts that “30 years of experience” with a more expan­
sive interpretation of the exemption suggests no “seriou[s] interfere[nce] 
with . . . FOIA’s informational objectives.” Post, at 589–590. But those 
objectives suffer any time an agency denies a FOIA request based on an 
improper interpretation of the statute. To give just one example, the 
U. S. Forest Service has wrongly invoked Exemption 2 on multiple occa­
sions to withhold information about (of all things) bird nesting sites. See 
Audubon Soc. v. United States Forest Serv., 104 F. 3d 1201, 1203 (CA10 
1997); Maricopa Audubon Soc. v. United States Forest Serv., 108 F. 3d 
1082, 1084 (CA9 1997). And recent statistics raise a concern that federal 
agencies may too readily use Exemption 2 to refuse disclosure. According 
to amicus Public Citizen, “while reliance on exemptions overall rose 83% 
from 1998 to 2006, reliance on Exemption 2 rose 344% during that same 
time period.” Brief for Public Citizen et al. 24. In 2009 alone, federal 
departments cited Exemption 2 more than 72,000 times to prevent access 
to records. See Brief for Allied Daily Newspapers of Washington et al. 
as Amici Curiae 3. We do not doubt that many of these FOIA denials 
were appropriate. But we are unable to accept the dissent’s unsupported 
declaration that a sweeping construction of Exemption 2 has not inter­
fered with Congress’s goal of broad disclosure. 
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construction of FOIA exemptions. See, e. g., Abramson, 456 
U. S., at 630; Rose, 425 U. S., at 361. Super 2 in fact has 
no basis in the text, context, or purpose of FOIA, and we 
accordingly reject it. 

V 

Although we cannot interpret Exemption 2 as the Govern­
ment proposes, we recognize the strength of the Navy’s in­
terest in protecting the ESQD data and maps and other simi­
lar information. The Government has informed us that 
“[p]ublicly disclosing the [ESQD] information would signifi­
cantly risk undermining the Navy’s ability to safely and se­
curely store military ordnance,” Brief for Respondent 47, and 
we have no reason to doubt that representation. The Ninth 
Circuit similarly cautioned that disclosure of this information 
could be used to “wrea[k] havoc” and “make catastrophe 
more likely.” 575 F. 3d, at 971. Concerns of this kind—a 
sense that certain sensitive information should be exempt 
from disclosure—in part led the Crooker court to formulate 
the High 2 standard. See 670 F. 2d, at 1074 (contending that 
“common sense” supported the High 2 interpretation be­
cause Congress would not have wanted FOIA to “under­
min[e] . . . the effectiveness of law enforcement agencies”). 
And we acknowledge that our decision today upsets three 
decades of agency practice relying on Crooker, and therefore 
may force considerable adjustments. 

We also note, however, that the Government has other 
tools at hand to shield national security information and 
other sensitive materials. Most notably, Exemption 1 of 
FOIA prevents access to classified documents. § 552(b)(1); 
see 575 F. 3d, at 980 (W. Fletcher, J., dissenting) (Exemption 
1 is “specifically designed to allow government agencies to 
withhold information that might jeopardize our national se­
curity”). The Government generally may classify material 
even after receiving a FOIA request, see Exec. Order 
No. 13526, § 1.7(d), 75 Fed. Reg. 711 (2009); an agency there­
fore may wait until that time to decide whether the dangers 
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of disclosure outweigh the costs of classification. See Tr. 
of Oral Arg. 29–30. Exemption 3 also may mitigate the 
Government’s security concerns. That provision applies to 
records that any other statute exempts from disclosure, 
§ 552(b)(3) (2006 ed., Supp. IV), thus offering Congress an 
established, streamlined method to authorize the withhold­
ing of specific records that FOIA would not otherwise pro­
tect. And Exemption 7, as already noted, protects “infor­
mation compiled for law enforcement purposes” that meets 
one of six criteria, including if its release “could reasonably 
be expected to endanger the life or physical safety of any 
individual.” § 552(b)(7)(F) (2006 ed.). The Navy argued 
below that the ESQD data and maps fall within Exemption 
7(F), see n. 3, supra, and that claim remains open for the 
Ninth Circuit to address on remand. 

If these or other exemptions do not cover records whose 
release would threaten the Nation’s vital interests, the Gov­
ernment may of course seek relief from Congress. See 
Tr. of Oral Arg. 48. All we hold today is that Congress has 
not enacted the FOIA exemption the Government desires. 
We leave to Congress, as is appropriate, the question 
whether it should do so. 

VI 

Exemption 2, consistent with the plain meaning of the 
term “personnel rules and practices,” encompasses only rec­
ords relating to issues of employee relations and human re­
sources. The explosives maps and data requested here do 
not qualify for withholding under that exemption. We 
therefore reverse the judgment of the Court of Appeals and 
remand the case for further proceedings consistent with 
this opinion. 

It is so ordered. 

Justice Alito, concurring. 

I agree with the Court that the text of Exemption 2 of the 
Freedom of Information Act of 1966 cannot support the 
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“High 2” interpretation that courts have adopted and applied 
over the years. As the Court explains, however, the Govern­
ment may avail itself of numerous other exemptions, see ante, 
at 580–581—exemptions that may have been overshadowed in 
recent years by the broad reach of High 2. I write separately 
to underscore the alternative argument that the Navy raised 
below, which rested on Exemption 7(F) and which will remain 
open on remand. See ante, at 568, n. 3, 581. 

Exemption 7 applies to specific categories of informa­
tion “compiled for law enforcement purposes.” 5 U. S. C. 
§ 552(b)(7). In particular, Exemption 7(F) permits withhold­
ing of “records or information compiled for law enforcement 
purposes” that, if disclosed, “could reasonably be expected 
to endanger the life or physical safety of any individual.” 
§ 552(b)(7)(F). In most cases involving security information, 
it is not difficult to show that disclosure may “endanger the 
life or physical safety of any individual.” A more difficult 
question, however, is whether the information is “compiled 
for law enforcement purposes.” See John Doe Agency v. 
John Doe Corp., 493 U. S. 146, 153 (1989) (“Before it may 
invoke [Exemption 7], the Government has the burden of 
proving the existence of . . . a compilation for such a pur­
pose”). In my view, this phrase reasonably encompasses 
information used to fulfill official security and crime preven­
tion duties. 

“Law enforcement purposes.” The ordinary understand­
ing of law enforcement includes not just the investigation 
and prosecution of offenses that have already been com­
mitted, but also proactive steps designed to prevent criminal 
activity and to maintain security. A “law enforcement offi­
cer” is defined as one “whose duty it is to preserve the 
peace,” Black’s Law Dictionary 796 (5th ed. 1979), and fulfill­
ing that duty involves a range of activities. Police on the 
beat aim to prevent crime from occurring, and they no 
less carry out “law enforcement purposes” than officers in­
vestigating a crime scene. Similarly, a “law-enforcement 
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agency” is charged with “the apprehension of alleged offend­
ers as well as crime detection and prevention.” R. De Sola, 
Crime Dictionary 82 (1982) (emphasis added). 

Crime prevention and security measures are critical to ef­
fective law enforcement as we know it. There can be no 
doubt, for example, that the Secret Service acts with a law 
enforcement purpose when it protects federal officials from 
attack, even though no investigation may be ongoing. Like­
wise, steps by law enforcement officers to prevent terrorism 
surely fulfill “law enforcement purposes.” Particularly in 
recent years, terrorism prevention and national security 
measures have been recognized as vital to effective law en­
forcement efforts in our Nation. Indeed, “[a]fter the Sep­
tember 11th attacks on America,” the priorities of the Fed­
eral Bureau of Investigation “shifted dramatically,” and the 
FBI’s “top priority became the prevention of another terror­
ist attack.” Hearings before the Subcommittee on Science, 
the Departments of State, Justice, and Commerce, and Re­
lated Agencies of the House Committee on Appropriations, 
109th Cong., 2d Sess., pt. 10, p. 232 (2006) (testimony of FBI 
Director Robert S. Mueller III). Today, “[t]he FBI’s num­
ber one priority continues to be the prevention of terrorist 
attacks against the United States.” Hearing before the 
Senate Committee on Homeland Security and Governmental 
Affairs, 111th Cong., 2d Sess., 67 (2010) (statement of Muel­
ler). If crime prevention and security measures do not 
serve “law enforcement purposes,” then those charged with 
law enforcement responsibilities have little chance of fulfill­
ing their duty to preserve the peace. 

The context of Exemption 7 confirms that, read naturally, 
“law enforcement purposes” involve more than just investi­
gation and prosecution. As Exemption 7’s subparagraphs 
demonstrate, Congress knew how to refer to these narrower 
activities. See, e. g., § 552(b)(7)(A) (information that “could 
reasonably be expected to interfere with enforcement pro­
ceedings”); § 552(b)(7)(E) (information that “would disclose 
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techniques and procedures for law enforcement investiga­
tions or prosecutions”). Congress’ decision to use different 
language to trigger Exemption 7 confirms that the con­
cept of “law enforcement purposes” sweeps in activities be­
yond investigation and prosecution. See Sosa v. Alvarez-
Machain, 542 U. S. 692, 711, n. 9 (2004) (applying the “usual 
rule” that “when the legislature uses certain language in one 
part of the statute and different language in another, the 
court assumes different meanings were intended” (internal 
quotation marks omitted)). 

“Compiled for law enforcement purposes.” This Court 
has given a fairly broad meaning to “compiled” under 
§ 552(b)(7). In John Doe Agency, we held that information 
need not have been originally “compiled for law enforcement 
purposes” to satisfy Exemption 7’s threshold requirement. 
Rather, “even though . . .  documents were put together at an 
earlier time for a different purpose,” they may fall within 
Exemption 7 if they are later assembled for law enforcement 
purposes. 493 U. S., at 154–155. For example, documents 
originally gathered for routine business purposes may fall 
within Exemption 7 if they are later compiled for use in a 
criminal investigation. Similarly, federal building plans and 
related information—which may have been compiled origi­
nally for architectural planning or internal purposes—may 
fall within Exemption 7 if that information is later compiled 
and given to law enforcement officers for security purposes. 

Documents compiled for multiple purposes are not neces­
sarily deprived of Exemption 7’s protection. The text of 
Exemption 7 does not require that the information be com­
piled solely for law enforcement purposes. Cf. § 552(b)(2) 
(“related solely to the internal personnel rules and prac­
tices of an agency”). Therefore, it may be enough that 
law enforcement purposes are a significant reason for the 
compilation. 

In this case, the Navy has a fair argument that the Ex­
plosive Safety Quantity Distance (ESQD) information falls 
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within Exemption 7(F). The ESQD information, the Navy 
argues, is used “for the purpose of identifying and address­
ing security issues” and for the “protection of people and 
property on the base, as well as in [the] nearby community, 
from the damage, loss, death, or injury that could occur from 
an accident or breach of security.” Brief for Appellee in 
No. 07–36056 (CA9), pp. 39–40. If, indeed, the ESQD infor­
mation was compiled as part of an effort to prevent crimes 
of terrorism and to maintain security, there is a reasonable 
argument that the information has been “compiled for law 
enforcement purposes.” § 552(b)(7). Assuming that this 
threshold requirement is satisfied, the ESQD information 
may fall comfortably within Exemption 7(F). 

Justice Breyer, dissenting. 

Justice Stevens has explained that once “a statute has 
been construed, either by this Court or by a consistent 
course of decision by other federal judges and agencies,” it 
can acquire a clear meaning that this Court should hesitate 
to change. See Shearson/American Express Inc. v. Mc­
Mahon, 482 U. S. 220, 268 (1987) (opinion concurring in part 
and dissenting in part) (emphasis added). See also Commis­
sioner v. Fink, 483 U. S. 89, 104 (1987) (Stevens, J., dissent­
ing); B. Cardozo, The Nature of the Judicial Process 149 
(1921). I would apply that principle to this case and accept 
the 30-year-old decision by the D. C. Circuit in Crooker v. 
Bureau of Alcohol, Tobacco & Firearms, 670 F. 2d 1051 
(1981) (en banc), as properly stating the law. 

For one thing, the Crooker decision, joined by 9 of the 
10 sitting Circuit Judges, has been consistently followed, or 
favorably cited, by every Court of Appeals to have consid­
ered the matter during the past 30 years. See ibid. (written 
by Judge Edwards, and joined by Chief Judge Robinson and 
Judges Wright, MacKinnon, Robb, Wald, Mikva, and then-
Judge Ginsburg, with Judge Tamm concurring in the result 
and Judge Wilkey dissenting); Massey v. FBI, 3 F. 3d 620, 
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622 (CA2 1993); Kaganove v. EPA, 856 F. 2d 884, 889 (CA7 
1988), cert. denied, 488 U. S. 1011 (1989); Dirksen v. Depart­
ment of Health and Human Servs., 803 F. 2d 1456, 1458 (CA9 
1986). Three Circuits adopted a different approach in the 
1970’s before Crooker was decided, see ante, at 567, n. 2, but 
I read subsequent decisions in two of those Circuits as not 
adhering to their early positions. See Abraham & Rose, 
P. L. C. v. United States, 138 F. 3d 1075, 1080–1081 (CA6 
1998) (finding Crooker’s textual analysis “sound and persua­
sive,” and noting that Federal Bureau of Investigation sym­
bols “used internally to identify confidential sources” may be 
withheld); Sladek v. Bensinger, 605 F. 2d 899, 902 (CA5 
1979) (expressly reserving judgment on the Crooker issue). 
As for the remaining Circuit, its district courts understand 
Crooker now to apply. See, e. g., Gavin v. SEC, No. 04–4522, 
2007 WL 2454156, *5–*6 (D Minn., Aug. 23, 2007); see also 
McQueen v. United States, 264 F. Supp. 2d 502, 528 (SD Tex. 
2003), aff ’d, 100 Fed. Appx. 964 (CA5 2004) (per curiam); 
Tickel v. IRS, No. Civ–1–85–709, 1986 WL 14436, *2–*3 (ED 
Tenn., Aug. 22, 1986). I recognize that there is reasonable 
ground for disagreement over the precise status of certain 
pre-Crooker precedents, but the Crooker interpretation of 
Exemption 2 has guided nearly every Freedom of Informa­
tion Act (FOIA) case decided over the last 30 years. See 
generally Dept. of Justice, Guide to Freedom of Information 
Act, pp. 184–206 (2009) (hereinafter FOIA Guide) (identify­
ing over 100 district court decisions applying the Crooker 
approach, and one appearing to reject it). 

Congress, moreover, well aware of Crooker, left Exemp­
tion 2, 5 U. S. C. § 552(b)(2), untouched when it amended the 
FOIA five years later. See S. Rep. No. 98–221, p. 25 (1983) 
(discussing Crooker); Freedom of Information Reform Act of 
1986, 100 Stat. 3207–48 (amending Exemption 7, 5 U. S. C. 
§ 552(b)(7)). 

This Court has found that circumstances of this kind offer 
significant support for retaining an interpretation of a stat­
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ute that has been settled by the lower courts. See General 
Dynamics Land Systems, Inc. v. Cline, 540 U. S. 581, 593– 
594 (2004); Evans v. United States, 504 U. S. 255, 268–269 
(1992); Newman-Green, Inc. v. Alfonzo-Larrain, 490 U. S. 
826, 833 (1989); Monessen Southwestern R. Co. v. Morgan, 
486 U. S. 330, 338–339 (1988); Lindahl v. Office of Personnel 
Management, 470 U. S. 768, 781–783 (1985); Herman & Mac-
Lean v. Huddleston, 459 U. S. 375, 385–386 (1983); Cannon 
v. University of Chicago, 441 U. S. 677, 702–703 (1979); Blue 
Chip Stamps v. Manor Drug Stores, 421 U. S. 723, 731–732 
(1975); Gulf Oil Corp. v. Copp Paving Co., 419 U. S. 186, 
200–201 (1974); Blau v. Lehman, 368 U. S. 403, 412–413 
(1962). See generally W. Eskridge, P. Frickey, & E. Garrett, 
Cases and Materials on Legislation 1048 (4th ed. 2007) 
(“[T]he acquiescence rule can also support implicit con­
gressional ratification of a uniform line of federal appellate 
interpretations . . . ”).  

For another thing, even if the majority’s analysis would 
have persuaded me if written on a blank slate, Crooker’s 
analysis was careful and its holding reasonable. The Court 
of Appeals examined the statute’s language, the legislative 
history, and the precedent. It recognized that the exemp­
tion’s words (“ ‘related solely to the internal personnel rules 
and practices of an agency’ ”) could easily be read, as the 
Court reads them today, to refer only to human resources 
rules and practices. See 670 F. 2d, at 1056–1057. But it 
also thought that those words could be read more broadly as 
referring to internal rules or practices that set forth criteria 
or guidelines for agency personnel to follow in respect to 
purely internal matters (as long as the information at issue 
was “not of legitimate public interest”). Id., at 1056, 1057. 

The D. C. Circuit agreed with today’s Court that the Sen­
ate Report described the exemption as referring to “ ‘inter­
nal personnel’ ” matters, giving as examples “ ‘personnel’s 
use of parking facilities . . . sick leave, and the like.’ ” Id., 
at 1058–1059 (quoting S. Rep. No. 813, 89th Cong., 1st 
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Sess., 8 (1965)). But it also noted that the House Report 
described the exemption as protecting from disclosure “ ‘[o]p­
erating rules, guidelines, and manuals of procedure for Gov­
ernment investigators or examiners.’ ” 670 F. 2d, at 1060 
(quoting H. R. Rep. No. 1497, 89th Cong., 2d Sess., 10 (1966)). 
“[U]pon reflection,” it thought the views of the two Houses 
“reconcilable” if one understood both sets of examples as re­
ferring to internal staff information (both minor personnel 
matters and staff instruction matters) that the public had no 
legitimate interest in learning about. 670 F. 2d, at 1065. 
And it accepted this view in light of its hesitation to “apply 
individual provisions of the statute woodenly, oblivious to 
Congress’ intention that FOIA not frustrate law enforce­
ment efforts.” Id., at 1066. At the same time it found 
no other exemption that would protect internal documents 
in which there is no legitimate public interest in disclosure— 
a category that includes, say, building plans, safe com­
binations, computer passwords, evacuation plans, and the 
like. 

After examining in depth the legislative history and rele­
vant precedent, the court adopted an approach based on a 
prior opinion by Circuit Judge Leventhal, as well as lan­
guage used by this Court in Department of Air Force v. 
Rose, 425 U. S. 352, 369 (1976). The D. C. Circuit held that 
a document fits within the literal language of Exemption 2 
and is exempt from disclosure if (1) it “meets the test of 
‘predominant internality,’ ” i. e., the document is “not of legit­
imate public interest,” and (2) “disclosure significantly risks 
circumvention of agency regulations or statutes.” Crooker, 
supra, at 1056, 1074; see also Rose, supra, at 369 (suggesting 
that Exemption 2 might apply where “disclosure may risk 
circumvention of agency regulation”). This test, based upon 
Congress’ broader FOIA objectives and a “common sense” 
view of what information Congress did and did not want to 
make available, Crooker, supra, at 1074, takes the “practical 
approach” that this Court has “consistently . . . taken” when 
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interpreting the FOIA, John Doe Agency v. John Doe Corp., 
493 U. S. 146, 157 (1989). 

I would not underestimate the importance of this “practi­
cal approach.” It reflects this Court’s longstanding recogni­
tion that it cannot interpret the FOIA (and the Administra­
tive Procedure Act (APA) of which it is a part) with the 
linguistic literalism fit for interpretations of the Tax Code. 
See generally 1 R. Pierce, Administrative Law Treatise § 7.1, 
p. 413 (4th ed. 2002) (“Judicial interpretation of the malleable 
language of the APA has produced changes in rulemaking 
procedure that could be characterized as revolutionary if 
they had been affected in a day or a year rather than gradu­
ally over a period of decades”); cf. Sunstein & Vermeule, In­
terpretation and Institutions, 101 Mich. L. Rev. 885, 917–918, 
and n. 111 (2003) (observing that Congress “appears to rely 
on courts for long periods of time” to give meaning to the 
APA, which justifies interpreting it less formalistically than 
statutes like “the Internal Revenue Code”). That in large 
part is because the FOIA (like the APA but unlike the Tax 
Code) must govern the affairs of a vast Executive Branch 
with numerous different agencies, bureaus, and departments, 
performing numerous tasks of many different kinds. Too 
narrow an interpretation, while working well in the case of 
one agency, may seriously interfere with congressional ob­
jectives when applied to another. The D. C. Circuit’s answer 
to this legal problem here was to interpret Exemption 2 in 
light of Congress’ basic effort to achieve a “workable balance 
between the interests of the public in greater access to infor­
mation and the needs of the Government to protect certain 
kinds of information from disclosure.” John Doe Agency, 
supra, at 157. See also S. Rep. No. 1219, 88th Cong., 2d 
Sess., 8, 11 (1964) (emphasizing this “workable” balance); 
S. Rep. No. 813, at 3, 5 (same); H. R. Rep. No. 1497, at 2, 
6 (same). 

Further, 30 years of experience with Crooker’s holding 
suggests that it has not seriously interfered with the FOIA’s 
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informational objectives, while at the same time it has per­
mitted agencies to withhold much information which, in my 
view, Congress would not have wanted to force into the 
public realm. To focus only on the case law, courts have 
held that that information protected by Exemption 2 in­
cludes blueprints for Department of Agriculture buildings 
that store biological agents, Elliott v. Department of 
Agriculture, 518 F. Supp. 2d 217 (DC 2007); documents 
that would help hackers access National Aeronautics and 
Space Administration computers, Knight v. NASA, 
No. 2:04–cv–2054–MCE–GGH, 2006 WL 3780901, *6 (ED 
Cal., Dec. 21, 2006); agency credit card numbers, Judicial 
Watch, Inc. v. Department of Commerce, 83 F. Supp. 2d 105, 
110 (DC 1999); Commodity Futures Trading Commission 
guidelines for settling cases, Shumaker, Loop & Kendrick, 
L. L. P. v. Commodity Futures Trading Comm’n, No. 3:97 
CV 7139, 1997 U. S. Dist. LEXIS 23993, *10–*15 (ND Ohio, 
May 27, 1997); “trigger figures” that alert the Department 
of Education to possible mismanagement of federal funds, 
Wiesenfelder v. Riley, 959 F. Supp. 532, 536 (DC 1997); secu­
rity plans for the Supreme Court Building and Supreme 
Court Justices, Voinche v. FBI, 940 F. Supp. 323, 328–329 
(DC 1996); vulnerability assessments of Commerce Depart­
ment computer security plans, Schreibman v. Department 
of Commerce, 785 F. Supp. 164, 165–166 (DC 1991); Bureau 
of Prisons guidelines for controlling riots and for storing 
hazardous chemicals, Miller v. Department of Justice, 
No. 87–0533, 1989 WL 10598 (DC, Jan. 31, 1989); guidelines 
for assessing the sensitivity of military programs, Institute 
for Policy Studies v. Department of Air Force, 676 F. Supp. 
3, 4–5 (DC 1987); and guidelines for processing Medicare re­
imbursement claims, Dirksen, 803 F. 2d, at 1458–1459. 

In other Exemption 2 cases, where withholding may seem 
less reasonable, the courts have ordered disclosure. Cf. 
ante, at 579, n. 9 (citing Audubon Soc. v. United States Forest 
Serv., 104 F. 3d 1201, 1203 (CA10 1997), and Maricopa Audu­
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bon Soc. v. United States Forest Serv., 108 F. 3d 1082, 1084 
(CA9 1997)). See generally FOIA Guide 201, and n. 106 
(citing nine decisions applying the Crooker approach but 
nonetheless requiring disclosure). 

The majority acknowledges that “our decision today up­
sets three decades of agency practice relying on Crooker, and 
therefore may force considerable adjustments.” Ante, at 
580. But how are these adjustments to be made? Should 
the Government rely upon other exemptions to provide the 
protection it believes necessary? As Justice Alito notes, 
Exemption 7 applies where the documents consist of “records 
or information compiled for law enforcement purposes” and 
release would, e. g., “disclose techniques and procedures for 
law enforcement investigations,” or “could reasonably be ex­
pected to endanger the life or physical safety of any individ­
ual.” 5 U. S. C. § 552(b)(7). But what about information 
that is not compiled for law enforcement purposes, such as 
building plans, computer passwords, credit card numbers, or 
safe deposit combinations? The Government, which has 
much experience litigating FOIA cases, warns us that Ex­
emption 7 “targets only a subset of the important agency 
functions that may be circumvented.” Brief for Respondent 
52–53. Today’s decision only confirms this point, as the 
Court’s insistence on narrow construction might persuade 
judges to avoid reading Exemption 7 broadly enough to pro­
vide Crooker-type protection. 

The majority suggests that the Government can classify 
documents that should remain private. Ante, at 580–581. 
See 5 U. S. C. § 552(b)(1) (permitting withholding of material 
“properly classified” as authorized to be “kept secret in the 
interest of national defense or foreign policy”). But classi­
fication is at best a partial solution. It takes time. It is 
subject to its own rules. As the Government points out, it 
would hinder the sharing of information about Government 
buildings with “first responders,” such as local fire and police 
departments. Brief for Respondent 53–54. And both Con­
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gress and the President believe the Nation currently faces a 
problem of too much, not too little, classified material. See 
Reducing Over-Classification Act, 124 Stat. 2648; Exec. 
Order No. 13526, §§ 1.3(d), 2.1(d), 5.4(d)(10), 3 CFR 298, 299– 
300, 304, 321 (2009 Comp.). Indeed, Congress recently 
found: 

“The 9/11 Commission and others have observed that 
the over-classification of information interferes with ac­
curate, actionable, and timely information sharing, in­
creases the cost of information security, and needlessly 
limits stakeholder and public access to information. 

“Over-classification of information causes considerable 
confusion regarding what information may be shared 
with whom, and negatively affects the dissemination of 
information within the Federal Government and with 
State, local, and tribal entities, and with the private sec­
tor.” Reducing Over-Classification Act, §§ 2(2), (3), 124 
Stat. 2648, note following 6 U. S. C. § 124m (2006 ed., 
Supp. IV). 

These legislative findings suggest that it is “over­
classification,” not Crooker, that poses the more serious 
threat to the FOIA’s public information objectives. 

That leaves congressional action. As the Court points 
out, Congress remains free to correct whatever problems it 
finds in today’s narrowing of Exemption 2. But legislative 
action takes time; Congress has much to do; and other mat­
ters, when compared with a FOIA revision, may warrant 
higher legislative priority. In my view, it is for the courts, 
through appropriate interpretation, to turn Congress’ public 
information objectives into workable agency practice, and to 
adhere to such interpretations once they are settled. 

That is why: Where the courts have already interpreted 
Exemption 2, where that interpretation has been consist­
ently relied upon and followed for 30 years, where Congress 
has taken note of that interpretation in amending other parts 
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of the statute, where that interpretation is reasonable, where 
it has proved practically helpful and achieved commonsense 
results, where it is consistent with the FOIA’s overall statu­
tory goals, where a new and different interpretation raises 
serious problems of its own, and where that new interpre­
tation would require Congress to act just to preserve a 
decades-long status quo, I would let sleeping legal dogs lie. 

For these reasons, with respect, I dissent. 
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FELKNER v. JACKSON 

on	 petition for writ of certiorari to the united 
states court of appeals for the ninth circuit 

No. 10–797. Decided March 21, 2011 

The State of California charged respondent Jackson with numerous sexual 
offenses. During jury selection, Jackson argued that the prosecutor 
excluded two prospective jurors based solely on their race, in violation 
of Batson v. Kentucky, 476 U. S. 79. After the prosecutor offered a 
race-neutral explanation for the strikes, the trial court denied Jackson’s 
claim. Jackson was later convicted. The California Court of Appeal 
reviewed the trial court’s denial of Jackson’s Batson claim for substan­
tial evidence and affirmed. The Federal District Court denied Jack­
son’s request for habeas relief, concluding that the California appellate 
court’s determination was not “unreasonable” under the Antiterror­
ism and Effective Death Penalty Act of 1996 (AEDPA), 28 U. S. C. 
§ 2254(d)(2). The Ninth Circuit reversed without discussing any specific 
facts or mentioning the reasoning of the courts that had denied the 
Batson claim. 

Held: The Ninth Circuit erred in granting habeas relief. AEDPA 
“imposes a highly deferential standard for evaluating state-court rul­
ings.” Renico v. Lett, 559 U. S. 766, 773. Here, the trial court credited 
the prosecutor’s race-neutral explanations, and the state appellate court 
carefully reviewed and upheld those findings. Because that decision 
was plainly not unreasonable, there was no basis for the Ninth Circuit 
to reach the opposite conclusion. 

Certiorari granted; 389 Fed. Appx. 640, reversed and remanded. 

Per Curiam. 

A California jury convicted respondent Steven Frank 
Jackson of numerous sexual offenses stemming from his at­
tack on a 72-year-old woman who lived in his apartment 
complex. Jackson raised a Batson claim, asserting that the 
prosecutor exercised peremptory challenges to exclude black 
prospective jurors on the basis of their race. See Batson v. 
Kentucky, 476 U. S. 79 (1986). Two of three black jurors had 
been struck; the third served on the jury. App. to Pet. for 
Cert. 49–50. 
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Jackson’s counsel did not object when the prosecutor 
struck the first of the black jurors, Juror S. Counsel later 
explained that he did not make a “motion at that time” be­
cause he thought the excusal of Juror S “was a close call.” 
After the prosecutor sought to dismiss the second juror, 
Juror J, Jackson’s counsel made the Batson motion challeng­
ing both strikes. Record in No. 2:07-cv-00555-RJB (ED 
Cal.), Doc. 29, Lodged Doc. No. 7, pp. 76–77 (hereinafter Doc­
ument 7). 

The prosecutor offered a race-neutral explanation for 
striking each juror: Juror S had stated that from the ages of 
16 to 30 years old, he was frequently stopped by California 
police officers because—in his view—of his race and age. As 
the prosecutor put it, “Whether or not he still harbors any 
animosity is not something I wanted to roll the dice with.” 
Id., at 78; Record in No. 2:07-cv-00555-RJB (ED Cal.), Doc. 
29, Lodged Doc. No. 10, pp. 57–58, 98–100 (hereinafter Docu­
ment 10). 

The prosecutor stated that he struck Juror J because she 
had a master’s degree in social work, and had interned at the 
county jail, “probably in the psych unit as a sociologist of 
some sort.” The prosecutor explained that he dismissed her 
“based on her educational background,” stating that he does 
not “like to keep social workers.” Document 7, at 78–79; 
Document 10, at 188–189; App. to Pet. for Cert. 49. 

Jackson’s counsel expressly disagreed only with the prose­
cutor’s explanation for the strike of Juror J, see id., at 22–23, 
47, arguing that removing her on the basis of her educational 
background was “ ‘itself invidious discrimination.’ ” The 
prosecutor responded that he was not aware that social 
workers were a “protected class.” As for Juror S, Jackson’s 
counsel explained that he “let [Juror S] slide” because he 
anticipated the prosecutor’s response and, in any event, he 
“only need[ed] one to establish the grounds for” a Batson 
motion. After listening to each side’s arguments, the trial 
court denied Jackson’s motion. Document 7, at 78–80. 
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Jackson renewed his Batson claim on direct appeal, ar­
guing that a comparative juror analysis revealed that the 
prosecutor’s explanations were pretextual. With respect to 
Juror S, Jackson argued that a nonblack juror—Juror 8— 
also had negative experiences with law enforcement but re­
mained on the jury. App. to Pet. for Cert. 47–48. Juror 8 
stated during jury selection that he had been stopped while 
driving in Illinois several years earlier as part of what he 
believed to be a “scam” by Illinois police targeting drivers 
with California license plates. Juror 8 also complained that 
he had been disappointed by the failure of law enforcement 
officers to investigate the burglary of his car. Document 10, 
at 26–27, 56–57, 95–97. 

With respect to Juror J, Jackson claimed that the prosecu­
tor asked follow-up questions of several white jurors when 
he was concerned about their educational backgrounds, but 
struck Juror J without asking her any questions about her 
degree in social work. App. to Pet. for Cert. 49. 

The California Court of Appeal upheld the trial court’s de­
nial of the Batson motion and affirmed Jackson’s convictions. 
The appellate court explained that “[t]he trial court’s ruling 
on this issue is reviewed for substantial evidence,” App. to 
Pet. for Cert. 43 (internal quotation marks omitted), which 
the California courts have characterized as equivalent to the 
“clear error” standard employed by federal courts, see, e. g., 
People v. Alvarez, 14 Cal. 4th 155, 196, 926 P. 2d 365, 389 
(1996). With respect to whether the prosecutor’s stated 
reasons were pretextual, the court explained that it “give[s] 
great deference to the trial court’s ability to distinguish bona 
fide reasons from sham excuses.” App. to Pet. for Cert. 43. 

After comparing Juror S to Juror 8, the court concluded 
that “Juror 8’s negative experience out of state and the car 
burglary is not comparable to [Juror S’s] 14 years of per­
ceived harassment by law enforcement based in part on 
race.” Id., at 48. As for Juror J, the court recognized that 
the prosecutor’s dismissal was based on her social services 
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background—“a proper race-neutral reason”—and that this 
explained his different treatment of jurors with “back­
grounds in law, bio-chemistry or environmental engineer­
ing.” Id., at 49. The court also noted that the “prosecutor 
focused on [Juror J’s] internship experience” at the county 
jail. Ibid. 

After the California Supreme Court denied Jackson’s peti­
tion for review, Jackson sought federal habeas relief. The 
Federal District Court properly recognized that review of 
Jackson’s claim was governed by the Antiterrorism and Ef­
fective Death Penalty Act of 1996 (AEDPA). That law pro­
vides, in pertinent part, that federal habeas relief may not 
be granted unless the state-court adjudication “resulted in a 
decision that was based on an unreasonable determination 
of the facts in light of the evidence presented in the State 
court proceeding.” 28 U. S. C. § 2254(d)(2). After consider­
ing the State Court of Appeal decision and reviewing the 
record evidence, the District Court held that the California 
Court of Appeal’s findings were not unreasonable. App. to 
Pet. for Cert. 24. The District Court therefore denied Jack­
son’s petition. 

The Court of Appeals for the Ninth Circuit reversed in 
a three-paragraph unpublished memorandum opinion. 389 
Fed. Appx. 640 (2010). In so doing, the court did not discuss 
any specific facts or mention the reasoning of the other three 
courts that had rejected Jackson’s claim. Instead, after set­
ting forth the basic background legal principles in the first 
two paragraphs, the Court of Appeals offered a one-sentence 
conclusory explanation for its decision: 

“The prosecutor’s proffered race-neutral bases for 
peremptorily striking the two African-American jurors 
were not sufficient to counter the evidence of purposeful 
discrimination in light of the fact that two out of three 
prospective African-American jurors were stricken, and 
the record reflected different treatment of comparably 
situated jurors.” Id., at 641. 
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That decision is as inexplicable as it is unexplained. It is 
reversed. 

The Batson issue before us turns largely on an “evaluation 
of credibility.” 476 U. S., at 98, n. 21. The trial court’s de­
termination is entitled to “great deference,” ibid., and “must 
be sustained unless it is clearly erroneous,” Snyder v. Louisi­
ana, 552 U. S. 472, 477 (2008). 

That is the standard on direct review. On federal habeas 
review, AEDPA “imposes a highly deferential standard for 
evaluating state-court rulings” and “demands that state-
court decisions be given the benefit of the doubt.” Renico 
v. Lett, 559 U. S. 766, 773 (2010) (internal quotation marks 
omitted). Here the trial court credited the prosecutor’s 
race-neutral explanations, and the California Court of Ap­
peal carefully reviewed the record at some length in uphold­
ing the trial court’s findings. The state appellate court’s 
decision was plainly not unreasonable. There was simply no 
basis for the Ninth Circuit to reach the opposite conclusion, 
particularly in such a dismissive manner. 

The petition for certiorari and the motion for leave to pro­
ceed in forma pauperis are granted. The judgment of the 
Court of Appeals for the Ninth Circuit is reversed, and the 
case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 
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Reporter’s Note 

The next page is purposely numbered 801. The numbers between 598 
and 801 were intentionally omitted, in order to make it possible to publish 
the orders with permanent page numbers, thus making the official cita­
tions available upon publication of the preliminary prints of the United 
States Reports. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



ORDERS FOR OCTOBER 4, 2010, THROUGH
 
MARCH 21, 2011
 

October 4, 2010 

Certiorari Granted—Vacated and Remanded 

No. 09–1238. Hollingsworth et al. v. United States Dis­

trict Court for the Northern District of California 
et al. C. A. 9th Cir. Certiorari granted, judgment vacated, 
and case remanded with instructions to dismiss the case as moot. 
See United States v. Munsingwear, Inc., 340 U. S. 36 (1950). 

No. 09–1404. Teamsters Local Union No. 523 v. National 
Labor Relations Board et al. C. A. 10th Cir. Certiorari 
granted, judgment vacated, and case remanded for further consid­
eration in light of New Process Steel, L. P. v. NLRB, 560 U. S. 
674 (2010). Reported below: 590 F. 3d 849. 

No. 09–9085. Lee v. United States. C. A. 7th Cir. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of the en banc opinion in United States 
v. Corner, 598 F. 3d 411 (CA7 2010). Justice Kagan took no 
part in the consideration or decision of this motion and this peti­
tion. Reported below: 352 Fed. Appx. 112. 

No. 09–10316. Beasley v. United States. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re­
manded for further consideration in light of Carr v. United States, 
560 U. S. 438 (2010). Reported below: 361 Fed. Appx. 86. 

No. 09–10329. Summers v. United States. C. A. 4th Cir. 
Reported below: 361 Fed. Appx. 539; 

No. 09–10337. Mares-Calderon v. United States; and  
Varilla-Quevado v. United States. C. A. 5th Cir. Reported 
below: 370 Fed. Appx. 518 (first judgment); 365 Fed. Appx. 583 
(second judgment); and 
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No. 09–10438. Haltiwanger v. United States. C. A. 8th 
Cir. Reported below: 356 Fed. Appx. 918. Motions of petition­
ers for leave to proceed in forma pauperis granted. Certiorari 
granted, judgments vacated, and cases remanded for further con­
sideration in light of Carachuri-Rosendo v. Holder, 560 U. S. 563 
(2010). Justice Kagan took no part in the consideration or deci­
sion of these motions and these petitions. 

No. 09–10491. White v. United States. C. A. 4th Cir. Re­
ported below: 362 Fed. Appx. 348; 

No. 09–10847. Carrizosa-Flores v. United States. C. A. 
5th Cir. Reported below: 365 Fed. Appx. 582; and 

No. 09–11213. Blackwood v. United States. C. A. 4th Cir. 
Reported below: 368 Fed. Appx. 345. Motions of petitioners for 
leave to proceed in forma pauperis granted. Certiorari granted, 
judgments vacated, and cases remanded for further consideration 
in light of Carachuri-Rosendo v. Holder, 560 U. S. 563 (2010). 

Certiorari Dismissed 

No. 09–10029. Bishop v. Johnson et al. Sup. Ct. Ga. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. Reported 
below: 285 Ga. XXIII, 684 S. E. 2d 885. 

No. 09–10553. Johnson v. Varano, Superintendent, State 
Correctional Institution at Coal Township, et al. C. A. 
3d Cir. Motion of petitioner for leave to proceed in forma pau­
peris denied, and certiorari dismissed. See this Court’s Rule 
39.8. 

No. 09–10596. Monacelli v. New York State Banking De­

partment et al. C. A. 2d Cir. Motion of petitioner for leave 
to proceed in forma pauperis denied, and certiorari dismissed. 
See this Court’s Rule 39.8. 

No. 09–10739. Sabedra v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Motion of petitioner for leave to pro­
ceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. As petitioner has repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock­
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eting fee required by Rule 38(a) is paid and the petition is submit­
ted in compliance with Rule 33.1. 

No. 09–10740. Sabedra v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Motion of petitioner for leave to pro­
ceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. As petitioner has repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 09–10761. Wills v. Barton, Clerk, Superior Court of 
California, Kings County. C. A. 9th Cir. Motion of peti­
tioner for leave to proceed in forma pauperis denied, and certio­
rari dismissed. See this Court’s Rule 39.8. 

No. 09–10819. Hung Ha v. Burr et al. C. A. 9th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 09–10836. Franklin v. BWD Properties 2, LLC, et al. 
C. A. 9th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. Reported below: 357 Fed. Appx. 956. 

No. 09–10853. Barbour v. Rose et al. C. A. 4th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 09–10885. Robenson v. Bonshall et al. Sup. Ct. Fla. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re­
ported below: 29 So. 3d 291. 

No. 09–10948. Sibley v. Estate of Sibley. Dist. Ct. App. 
Fla., 3d Dist. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. As petitioner has repeatedly abused this Court’s process, 
the Clerk is directed not to accept any further petitions in non­
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
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with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). Reported below: 36 
So. 3d 108. 

No. 09–10973. Brown v. Chevy Chase Bank et al. C. A. 
D. C. Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. Reported below: 373 Fed. Appx. 79. 

No. 09–11038. Barbour v. Standford. C. A. 4th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 09–11223. Janneh v. Regal Entertainment Group. 
C. A. 2d Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. 

No. 09–11440. Wallace v. Tull. C. A. 9th Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

No. 09–11565. Sabedra v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Motion of petitioner for leave to pro­
ceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. As petitioner has repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 10–5038. Albright-Lazzari et vir v. Connecticut. 
App. Ct. Conn. Motion of petitioners for leave to proceed in 
forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. As petitioners have repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
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petitions in noncriminal matters from petitioners unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 10–5039. Albright-Lazzari et vir v. Connecticut. 
App. Ct. Conn. Motion of petitioners for leave to proceed in 
forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. As petitioners have repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioners unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 10–5040. Albright-Lazzari et vir v. Connecticut. 
App. Ct. Conn. Motion of petitioners for leave to proceed in 
forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. As petitioners have repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioners unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 10–5065. Stanko v. Rios, Warden, et al. C. A. 8th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. 
Reported below: 366 Fed. Appx. 706. 

No. 10–5070. Dandar v. Krysevig et al. C. A. 3d Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Reported below: 371 Fed. Appx. 251. 

No. 10–5115. Douglas v. Harris County District Attor­

ney et al. C. A. 5th Cir. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. Reported below: 370 Fed. Appx. 476. 
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No. 10–5172. Sibley v. District of Columbia Court of Ap­

peals. Ct. App. D. C. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. As petitioner has repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 
Reported below: 990 A. 2d 483. 

No. 10–5176. Rehberger v. Henry County, Georgia, et al. 
C. A. 11th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. 

No. 10–5260. Geffken v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

No. 10–5309. Stanko v. Rios, Warden, et al. C. A. 8th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. 
Reported below: 366 Fed. Appx. 725. 

No. 10–5345. McCray v. Clerk of the Court. Ct. App. 
Tex., 5th Dist. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. As petitioner has repeatedly abused this Court’s process, 
the Clerk is directed not to accept any further petitions in non­
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). 
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No. 10–5365. Grandoit v. Gilson et al. C. A. 1st Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–5445. Albright-Lazzari et vir v. Connecticut. 
App. Ct. Conn. Motion of petitioners for leave to proceed in 
forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. As petitioners have repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioners unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 10–5446. Albright-Lazzari et vir v. Connecticut. 
App. Ct. Conn. Motion of petitioners for leave to proceed in 
forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. As petitioners have repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioners unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 10–5586. Johnson v. Wilbur et al. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Reported below: 375 Fed. Appx. 960. 

No. 10–5624. Mitchell v. Castillo, Warden. C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–5743. Brown v. Chavez, Warden. C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



808 OCTOBER TERM, 2010 

October 4, 2010 562 U. S. 

Miscellaneous Orders 

No. D–2468. In re Disbarment of Mitrano. Disbarment 
entered. [For earlier order herein, see 559 U. S. 1002.] 

No. D–2469. In re Disbarment of Byrd. Disbarment en­
tered. [For earlier order herein, see 560 U. S. 963.] 

No. D–2487. In re Disbarment of Bergrin. Disbarment 
entered. [For earlier order herein, see 561 U. S. 1045.] 

No. D–2489. In re Moran. A response to the rule to show 
cause having been filed, it is ordered that the rule to show cause 
is discharged, and the order suspending John M. Moran from the 
practice of law in this court, dated July 26, 2010 [561 U. S. 1045], 
is vacated. 

No. D–2495. In re Discipline of Woghin. Steven M. 
Woghin, of Cold Spring Harbor, N. Y., is suspended from the prac­
tice of law in this Court, and a rule will issue, returnable within 
40 days, requiring him to show cause why he should not be dis­
barred from the practice of law in this Court. 

No. D–2496. In re Discipline of Orci. Daniel S. Orci, Jr., 
of St. Petersburg Beach, Fla., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2497. In re Discipline of Stein. Jaffa F. Stein, of 
Voorhees, N. J., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2498. In re Discipline of Toner. Terrance N. 
Toner, of New Brunswick, N. J., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2499. In re Discipline of Kress. Richard H. Kress, 
of Clark, N. J., is suspended from the practice of law in this Court, 
and a rule will issue, returnable within 40 days, requiring him to 
show cause why he should not be disbarred from the practice of 
law in this Court. 
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No. D–2500. In re Discipline of Kimmel. Andrew M. Kim­
mel, of Cedar Knolls, N. J., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2501. In re Discipline of Shaffer. Hal J. Shaffer, 
of Cherry Hill, N. J., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2502. In re Discipline of Nicholls. Bruce Nicholls, 
of Gloucester, Mass., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2503. In re Discipline of Strasson. Shelley A. 
Strasson, of West Bloomfield, Mich., is suspended from the prac­
tice of law in this Court, and a rule will issue, returnable within 
40 days, requiring her to show cause why she should not be 
disbarred from the practice of law in this Court. 

No. D–2504. In re Discipline of Krouner. Leonard W. 
Krouner, of Albany, N. Y., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2505. In re Discipline of Wickenkamp. Mary C. 
Wickenkamp, of Denison, Tex., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring her to show cause why she should not be disbarred 
from the practice of law in this Court. 

No. D–2506. In re Discipline of Chambers. William R. 
Chambers, of Scottsdale, Ariz., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2507. In re Discipline of Hutchinson. Paula B. 
Hutchinson, of Lincoln, Neb., is suspended from the practice of 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



810 OCTOBER TERM, 2010 

October 4, 2010 562 U. S. 

law in this Court, and a rule will issue, returnable within 40 days, 
requiring her to show cause why she should not be disbarred 
from the practice of law in this Court. 

No. D–2508. In re Discipline of Munroe. Earl D. Munroe, 
of Saugus, Mass., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2509. In re Discipline of Shweky. Alan J. Shweky, 
of New York, N. Y., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2510. In re Discipline of Spargo. Thomas J. 
Spargo, of East Berne, N. Y., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2511. In re Discipline of DeJong. Pieter J. DeJong, 
of Long Valley, N. J., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2512. In re Discipline of Mackey. Nikita V. 
Mackey, of Charlotte, N. C., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring her to show cause why she should not be disbarred 
from the practice of law in this Court. 

No. D–2513. In re Discipline of Romeo. Michael John 
Romeo, of Birmingham, Ala., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2514. In re Discipline of Bleecker. Lorin Henry 
Bleecker, of Rockville, Md., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 
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No. D–2515. In re Discipline of Callegary. Peter Mi­
chael Callegary, of Towson, Md., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2516. In re Discipline of Gilland. Michael Brian 
Gilland, of Towson, Md., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2517. In re Discipline of Pepyne. Edward Pepyne, 
Jr., of Greenfield, Mass., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2518. In re Discipline of Finneran. Thomas M. 
Finneran, of Dorchester, Mass., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2519. In re Discipline of Ngobeni. Paul Mpande 
Ngobeni, of Putnam, Conn., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2520. In re Discipline of Deutchman. Murray 
Leonard Deutchman, of Rockville, Md., is suspended from the 
practice of law in this Court, and a rule will issue, returnable 
within 40 days, requiring him to show cause why he should not 
be disbarred from the practice of law in this Court. 

No. D–2521. In re Discipline of Harris-Smith. Bridgette 
Miriam Harris-Smith, of Washington, D. C., is suspended from the 
practice of law in this Court, and a rule will issue, returnable 
within 40 days, requiring her to show cause why she should not 
be disbarred from the practice of law in this Court. 

No. D–2522. In re Discipline of Callihan. Herbert Aldon 
Callihan, Jr., of Bethesda, Md., is suspended from the practice of 
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law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2523. In re Discipline of Chasnoff. Joel Chasnoff, 
of Ashton, Md., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2524. In re Discipline of Ditton. Michael Henry 
Ditton, of Bozeman, Mont., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2525. In re Discipline of Brandes. Frederic Mi­
chael Brandes, of Timonium, Md., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2526. In re Discipline of Ehrlich. Robert Lee 
Ehrlich, of Calabasas, Cal., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2527. In re Discipline of Heghmann. Robert Alan 
Heghmann, of Darham, N. H., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2528. In re Discipline of Udell. Robert G. Udell, 
of Stuart, Fla., is suspended from the practice of law in this Court, 
and a rule will issue, returnable within 40 days, requiring him to 
show cause why he should not be disbarred from the practice of 
law in this Court. 

No. D–2529. In re Discipline of Fitzpatrick. William A. 
Fitzpatrick, of Philadelphia, Pa., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 
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No. D–2530. In re Discipline of Hallock. Robert Wayne 
Hallock, of Barrington, Ill., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2531. In re Discipline of Davis. Carleton Wayne 
Keith Davis, of St. Louis, Mo., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2532. In re Discipline of DeFilippo. Gary Robert 
DeFilippo, of Brooklyn, N. Y., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2533. In re Discipline of Condon. Richard Paul 
Condon, of Kissimmee, Fla., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2534. In re Discipline of Stein. Stuart Leonard 
Stein, of Santa Fe, N. M., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2535. In re Discipline of Tipler. James Harvey 
Tipler, of Mary Esther, Fla., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2536. In re Discipline of Hatch. Ira Carlton Hatch, 
Jr., of Vero Beach, Fla., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2537. In re Discipline of Manzini. Nicholas Andres 
Manzini, of Miami, Fla., is suspended from the practice of law in 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



814 OCTOBER TERM, 2010 

October 4, 2010 562 U. S. 

this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2538. In re Discipline of Ziegler. Stephen Leon­
ard Ziegler, of Fort Lauderdale, Fla., is suspended from the prac­
tice of law in this Court, and a rule will issue, returnable within 
40 days, requiring him to show cause why he should not be dis­
barred from the practice of law in this Court. 

No. D–2539. In re Discipline of Stoler. Leonard Udell 
Stolar, of Miami, Fla., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2540. In re Discipline of Nager. Barry Roy Nager, 
of West Springs, Fla., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2541. In re Discipline of Simring. Richard Brian 
Simring, of Miami Beach, Fla., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2542. In re Discipline of Bailey. Guy Burdette 
Bailey, Jr., of Miami, Fla., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2543. In re Discipline of Fox. Mitchell Eric Fox, 
of Plantation, Fla., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2544. In re Discipline of Lubin. Michael H. Lubin, 
of North Miami Beach, Fla., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 
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No. D–2545. In re Discipline of Campbell. William Craig 
Campbell II, of Saipan, N. Mar. I., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2546. In re Discipline of Neel. Samuel Regester 
Neel III, of Tallahassee, Fla., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2547. In re Discipline of Wilson. Marvin Deon 
Wilson, Sr., of Homestead, Fla., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2548. In re Discipline of Menyhart. Andrew Wil­
liam Menyhart, of Merritt Island, Fla., is suspended from the 
practice of law in this Court, and a rule will issue, returnable 
within 40 days, requiring him to show cause why he should not 
be disbarred from the practice of law in this Court. 

No. D–2549. In re Discipline of Rayvis. Myron Jerome 
Rayvis, of Palmetto Bay, Fla., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2550. In re Discipline of Bagdasarian. Richard 
Charles Bagdasarian, of Boca Raton, Fla., is suspended from the 
practice of law in this Court, and a rule will issue, returnable 
within 40 days, requiring him to show cause why he should not 
be disbarred from the practice of law in this Court. 

No. D–2551. In re Discipline of McCartney. R. Allen Mc­
Cartney, of Louisville, Ky., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2552. In re Discipline of Shemin. Paul Shephen 
Shemin, of Elmsford, N. Y., is suspended from the practice of law 
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in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2553. In re Discipline of Gassaway. John Michael 
Gassaway, of Oklahoma City, Okla., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2554. In re Discipline of Lile. Stephen Lile, of 
Lawton, Okla., is suspended from the practice of law in this Court, 
and a rule will issue, returnable within 40 days, requiring him to 
show cause why he should not be disbarred from the practice of 
law in this Court. 

No. D–2555. In re Discipline of Shepherd. Robert L. 
Shepherd, of Stuart, Fla., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2556. In re Discipline of Stocker. David Benjamin 
Stocker, of Phoenix, Ariz., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2557. In re Discipline of Grabinski. Thomas Dale 
Grabinski, of Globe, Ariz., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2558. In re Discipline of Brown. Thomas Daniel 
Brown, of Charlotte, N. C., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2559. In re Discipline of Stanton. George Patrick 
Stanton, Jr., of Clarksburg, W. Va., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 
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No. D–2560. In re Discipline of Dean. Joseph Wayne 
Dean, of Raleigh, N. C., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2561. In re Discipline of Crawford. Douglas Clin­
ton Crawford, of Las Vegas, Nev., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2562. In re Discipline of Radolovich. Ferdinand 
R. Radolovich, of Louisville, Ky., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2563. In re Discipline of Steinkrauss. Joseph 
Cosmas Steinkrauss, of Lexington, Mass., is suspended from the 
practice of law in this Court, and a rule will issue, returnable 
within 40 days, requiring him to show cause why he should not 
be disbarred from the practice of law in this Court. 

No. D–2564. In re Discipline of Craig. Sandra L. Craig, 
of Pacific, Mo., is suspended from the practice of law in this Court, 
and a rule will issue, returnable within 40 days, requiring her to 
show cause why she should not be disbarred from the practice of 
law in this Court. 

No. D–2565. In re Discipline of Tolen. Eric Tyrone 
Tolen, of St. Louis, Mo., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2566. In re Discipline of Schwartz. Arthur L. 
Schwartz, of West Orange, N. J., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2567. In re Discipline of Mazur. Sigmund Victor 
Mazur, of Hyde Park, N. Y., is suspended from the practice of law 
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in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2568. In re Discipline of Jones. Daryll Boyd Jones, 
of Laurelton, N. Y., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2569. In re Discipline of Edelson. Gary L. Edel­
son, of Red Bank, N. J., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2570. In re Discipline of Helm. William Anthony 
Helm, of Bartlett, Tenn., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2571. In re Discipline of Moyler. James Edward 
Moyler, Jr., of Williamsburg, Va., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2572. In re Discipline of Stone. Robert Ray Stone, 
of Arlington, Va., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2573. In re Discipline of McPherson. Stephen Lee 
McPherson, of Chesapeake, Va., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2574. In re Discipline of LeBlanc. Gary R. 
LeBlanc, of Gardner, Mass., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 
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No. D–2575. In re Discipline of Ponds. Navron Ponds, of 
Washington, D. C., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. 10M1. Wills v. Cate, Secretary, California Depart­

ment of Corrections; 
No. 10M2. Fisch v. Republic of Poland et al.; 
No. 10M3. McCord v. O’Neill; 
No. 10M4. Beatty v. Kerivan; 
No. 10M5. Tatum v. Wolfenbarger, Warden; 
No. 10M6. Maldonado-Arce v. Peters et al.; 
No. 10M7. Lee v. Federal Bureau of Investigation et al.; 
No. 10M8. Taylor v. Britten, Warden, et al.; 
No. 10M9. Jackson v. Randalls Food & Drugs, L. P.; 
No. 10M10. Hallford v. California Correctional Peace 

Officers Assn.; 
No. 10M11. Narayan v. City of Sacramento, California, 

et al.; 
No. 10M12. Vigliotti v. Daly et al.; 
No. 10M13. Townsend v. Sparkman, Superintendent, Mis­

sissippi Correctional Facility; 
No. 10M14. Lewis v. Sherry, Warden; 
No. 10M15. Norwood v. Arkansas State Hospital; 
No. 10M18. Appleby v. Seifert, Warden; 
No. 10M19. Laurence v. Anteon Corp. et al.; 
No. 10M20. Smith v. Cooper, Warden; 
No. 10M21. Dolliver v. United States; 
No. 10M22. Redfearn v. City of Satellite Beach, Florida; 
No. 10M23. O’Bryan v. Eichenlaub, Warden; 
No. 10M25. Clark v. National Credit Union Adminis­

tration; 
No. 10M27. Cotto v. Bones et al.; 
No. 10M28. 1568 Montgomery Highway, Inc. v. City of Hoo­

ver, Alabama; 
No. 10M30. Downing v. United States; 
No. 10M31. Jackman v. Department of Justice et al.; and 
No. 10M34. Williams v. Rudolph et al. Motions to direct 

the Clerk to file petitions for writs of certiorari out of time denied. 
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No. 10M16. Ameziane v. Obama, President of the United 
States, et al. Motion for leave to file petition for writ of certio­
rari under seal granted. Justice Kagan took no part in the 
consideration or decision of this motion. 

No. 10M17. Pipes v. Ballard, Warden. Motion for leave to 
proceed as a veteran denied. 

No. 10M24. Aranda v. United States; and 
No. 10M26. Valle v. United States. Motions for leave to 

file petitions for writs of certiorari under seal with redacted cop­
ies for the public record granted. 

No. 10M29. B. D. S. D. v. Texas; and 
No. 10M33. Reed v. Pennsylvania. Motions for leave to 

proceed in forma pauperis without affidavits of indigency exe­
cuted by petitioners denied. 

No. 10M32. Bafford v. United States. Motion to direct the 
Clerk to file a bill of complaint denied. 

No. 65, Orig. Texas v. New Mexico. Motion of the River 
Master for fees and reimbursement of expenses granted, and the 
River Master is awarded a total of $7,083.87 for the period July 
1, 2009, through June 30, 2010, to be paid equally by the parties. 
[For earlier order herein, see, e. g., 558 U. S. 809.] 

No. 126, Orig. Kansas v. Nebraska et al. The Acting So­
licitor General is invited to file a brief in this case expressing the 
views of the United States. [For earlier order herein, see, e. g., 
540 U. S. 1043.] 

No. 132, Orig. Alabama et al. v. North Carolina. Motion 
of the Special Master for allowance of fees and reimbursement of 
expenses granted, and the Special Master is awarded a total of 
$80,904.16 for the period November 1, 2006, through June 30, 
2010, to be paid equally by the parties. Justice Kagan took no 
part in the consideration or decision of this motion. [For earlier 
order herein, see, e. g., 558 U. S. 1010.] 

No. 08–1423. Costco Wholesale Corp. v. Omega, S. A. 
C. A. 9th Cir. [Certiorari granted, 559 U. S. 1066.] Motion of 
the Solicitor General for leave to participate in oral argument 
as amicus curiae and for divided argument granted. Justice 
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Kagan took no part in the consideration or decision of this 
motion. 

No. 08–1438. Sossamon v. Texas et al. C. A. 5th Cir. 
[Certiorari granted, 560 U. S. 923.] Motions of petitioner for 
leave to proceed further herein in forma pauperis and for ap­
pointment of counsel denied. Justice Kagan took no part in 
the consideration or decision of these motions. 

No. 09–400. Staub v. Proctor Hospital. C. A. 7th Cir. 
[Certiorari granted, 559 U. S. 1066.] Motion of the Solicitor Gen­
eral for leave to participate in oral argument as amicus curiae 
and for divided argument granted. Motion of Chamber of Com­
merce of the United States of America for leave to file a brief as 
amicus curiae out of time granted. Justice Kagan took no part 
in the consideration or decision of these motions. 

No. 09–996. Walker, Warden, et al. v. Martin. C. A. 9th 
Cir. [Certiorari granted, 561 U. S. 1005.] Motion of respondent 
for appointment of counsel granted. Michael B. Bigelow, Esq., of 
Sacramento, Cal., is appointed to serve as counsel for respondent 
in this case. 

No. 09–1212. Norfolk Southern Railroad Co. v. Groves, 
Individually, dba Savannah Re-Load, et al. C. A. 11th Cir.; 

No. 09–1254. Von Saher v. Norton Simon Museum of Art 
of Pasadena et al. C. A. 9th Cir.; 

No. 09–1313. Saleh et al. v. Titan Corp. et al. C. A. 
D. C. Cir.; 

No. 09–1353. Thunderhorse v. Pierce, Individually and 
in His Official Capacity as the Chaplaincy Director of 
the Texas Department of Criminal Justice, et al. C. A. 
5th Cir.; 

No. 09–1400. Laborers District Council Construction 
Industry Pension Fund et al. v. Omnicare, Inc., et al. 
C. A. 6th Cir.; and 

No. 09–1403. Erica P. John Fund, Inc., fka Archdiocese 
of Milwaukee Supporting Fund, Inc. v. Halliburton Co. 
et al. C. A. 5th Cir. The Acting Solicitor General is invited 
to file briefs in these cases expressing the views of the United 
States. 

No. 09–6822. Pepper v. United States. C. A. 8th Cir. 
[Certiorari granted, 561 U. S. 1024.] Motion of petitioner for ap­
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pointment of counsel granted. Alfredo Parrish, Esq., of Des 
Moines, Iowa, is appointed to serve as counsel for petitioner in 
this case. Motion of petitioner for leave to file volume II of the 
joint appendix under seal granted. Justice Kagan took no part 
in the consideration or decision of these motions. 

No. 09–9300. In re Taylor. Motion of petitioner for recon­
sideration of order denying leave to proceed in forma pauperis 
[559 U. S. 1036] denied. Justice Kagan took no part in the 
consideration or decision of this motion. 

No. 09–9541. In re Warren. Motion of petitioner for recon­
sideration of order denying leave to proceed in forma pauperis 
[560 U. S. 903] denied. 

No. 09–10028. Bishop v. Departmental Disciplinary Com­

mittee for the First Judicial Department. App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Motion of petitioner for reconsideration 
of order denying leave to proceed in forma pauperis [560 U. S. 
937] denied. 

No. 09–10032. Shahin v. Darling et al. C. A. 3d Cir. Mo­
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [560 U. S. 951] denied. 

No. 09–10070. Matthews v. United States Court of Ap­

peals for the Ninth Circuit. C. A. 9th Cir. Motion of peti­
tioner for reconsideration of order denying leave to proceed in 
forma pauperis [560 U. S. 962] denied. 

No. 09–10157. Trimble v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis [560 U. S. 923] denied. 

No. 09–10203. Mitrano v. District of Columbia Bar. 
C. A. D. C. Cir. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [560 U. S. 964] 
denied. 

No. 09–10213. In re Minor. Motion of petitioner for recon­
sideration of order denying leave to proceed in forma pauperis 
[560 U. S. 902] denied. Justice Kagan took no part in the con­
sideration or decision of this motion. 

No. 09–10216. Jahagirdar v. United States. C. A. 1st Cir. 
Motion of petitioner for reconsideration of order denying leave to 
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proceed in forma pauperis [560 U. S. 902] denied. Justice 
Kagan took no part in the consideration or decision of this 
motion. 

No. 09–10453. Gravenhorst v. United States. C. A. 1st 
Cir. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis [560 U. S. 938] denied. Jus­

tice Kagan took no part in the consideration or decision of this 
motion. 

No. 09–10460. Taylor v. Degrott et al. C. A. 11th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [561 U. S. 1021] denied. 

No. 09–10504. Schrader v. New Mexico et al. C. A. 10th 
Cir. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis [561 U. S. 1022] denied. 

No. 09–10505. Shahin v. Delaware Department of Fi­

nance. C. A. 3d Cir. Motion of petitioner for reconsideration 
of order denying leave to proceed in forma pauperis [561 U. S. 
1004] denied. 

No. 09–10619. Rogers v. Schapiro, Chairman, Securities 
and Exchange Commission, et al. C. A. D. C. Cir. Motion 
of petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [560 U. S. 950] denied. 

No. 09–10698. Peruzovic v. Miley et al. Ct. Sp. App. Md.; 
No. 09–10896. Christian v. Frank Bommarito Oldsmobile, 

Inc., dba Bommarito Infinity. C. A. 8th Cir.; 
No. 09–10905. Musleve v. Musleve. Ct. App. Ohio, Stark 

County; 
No. 09–10937. Warren v. Shinseki, Secretary of Veter­

ans Affairs. C. A. Fed. Cir.; 
No. 09–11126. Doe v. Duncan et al. Sup. Ct. S. C.; 
No. 09–11257. Dew v. Ohio. Ct. App. Ohio, Mahoning 

County; 
No. 09–11480. Day v. Minnesota et al. C. A. 8th Cir.; 
No. 09–11527. Ellis v. SmithKline Beecham Corp., dba 

GlaxoSmithKline. C. A. 9th Cir.; 
No. 10–5022. Snyder v. United States. C. A. 4th Cir.; 
No. 10–5135. Wooten v. California et al. C. A. 9th Cir.; 
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No. 10–5334. Mayberry et al. v. Jackson, Administrator, 
Environmental Protection Agency. C. A. 10th Cir.; 

No. 10–5350. Rodriguez-Ayala v. American Express 
Travel Related Services Co., Inc. C. A. 1st Cir.; 

No. 10–5432. McCord et ux. v. Alabama. C. A. 11th Cir.; 
No. 10–5567. Murray v. AT&T Mobility LLC. C. A. 7th 

Cir.; 
No. 10–5569. Shulman v. BlueCross BlueShield of South 

Carolina. C. A. 4th Cir.; 
No. 10–5720. Robertson v. Cree, Inc. C. A. 4th Cir.; 
No. 10–5783. Hernandez-Anguiano v. Holder, Attorney 

General. C. A. 9th Cir.; 
No. 10–5867. Chan v. Department of Justice. C. A. Fed. 

Cir.; 
No. 10–5937. Guyton, Executor of the Estate of Guyton 

v. United States. C. A. 11th Cir.; and 
No. 10–5946. Robinson v. Holder, Attorney General. 

C. A. 2d Cir. Motions of petitioners for leave to proceed in forma 
pauperis denied. Petitioners are allowed until October 25, 2010, 
within which to pay the docketing fees required by Rule 38(a) 
and to submit petitions in compliance with Rule 33.1 of the Rules 
of this Court. 

No. 09–10808. Franklin v. Chatterton et al. C. A. 9th 
Cir. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis [561 U. S. 1022] denied. 

No. 10–5221. Zerilli-Edelglass v. New York City Tran­

sit et al. C. A. 2d Cir. Motion of petitioner for leave to pro­
ceed in forma pauperis denied. Petitioner is allowed until Octo­
ber 25, 2010, within which to pay the docketing fee required by 
Rule 38(a) and to submit a petition in compliance with Rule 33.1 
of the Rules of this Court. Justice Sotomayor took no part in 
the consideration or decision of this motion. 

No. 10–5328. Tillman v. New Line Cinema et al. C. A. 
7th Cir. Motion of petitioner for leave to proceed in forma pau­
peris denied. Petitioner is allowed until October 25, 2010, within 
which to pay the docketing fee required by Rule 38(a) and to 
submit a petition in compliance with Rule 33.1 of the Rules of this 
Court. The Chief Justice took no part in the consideration or 
decision of this motion. 
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No. 09–11293. In re Oliver; 
No. 09–11317. In re Blamey; 
No. 09–11321. In re Allah; 
No. 09–11326. In re Coleman; 
No. 09–11494. In re Skurdal; 
No. 09–11534. In re Kendrick; 
No. 09–11546. In re Mitchell, aka Allah; 
No. 10–129. In re Carter; 
No. 10–194. In re Florance; 
No. 10–5252. In re Gaffney; 
No. 10–5270. In re Emory; 
No. 10–5329. In re Smith; 
No. 10–5416. In re Rayford; 
No. 10–5592. In re Wyldes; 
No. 10–5627. In re Pryor; 
No. 10–5628. In re Tatum; 
No. 10–5642. In re O’Connor; 
No. 10–5660. In re Del Rio; 
No. 10–5770. In re Baker; 
No. 10–5849. In re Pina; 
No. 10–5906. In re Wade; 
No. 10–5915. In re Lucious; 
No. 10–5959. In re Chisum; 
No. 10–5970. In re Pendleton; 
No. 10–5980. In re Ciambrone; 
No. 10–5994. In re Daniels; and 
No. 10–6152. In re Fair. Petitions for writs of habeas cor­

pus denied. 

No. 09–11232. In re Remmert. Petition for writ of habeas 
corpus denied. Justice Breyer took no part in the consider­
ation or decision of this petition. 

No. 09–11389. In re Williams. Motion of petitioner for 
leave to proceed in forma pauperis denied, and petition for writ 
of habeas corpus dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). 
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No. 09–11419. In re Thomas; 
No. 10–5171. In re Harris; and 
No. 10–5428. In re Ruston. Motions of petitioners for leave 

to proceed in forma pauperis denied, and petitions for writs of 
habeas corpus dismissed. See this Court’s Rule 39.8. 

No. 09–1444. In re Anderson et al.; 
No. 09–1510. In re Corrigan; 
No. 09–1516. In re Heide et al.; 
No. 09–1524. In re Dubin; 
No. 09–10584. In re Dixon; 
No. 09–10724. In re Daniel; 
No. 09–10903. In re Townsend; 
No. 09–10974. In re Beck; 
No. 09–11163. In re Murray; 
No. 09–11175. In re Phillips; 
No. 09–11209. In re Dailey; 
No. 09–11284. In re Coulombe; 
No. 10–95. In re Counce; 
No. 10–5030. In re White; 
No. 10–5193. In re Bryant; 
No. 10–5368. In re Caballero Magana; 
No. 10–5525. In re Sukup; and 
No. 10–5596. In re Bowersock. Petitions for writs of man­

damus denied. 

No. 09–10533. In re Cox; 
No. 09–10534. In re Campbell; 
No. 09–10925. In re Carroll; and 
No. 10–59. In re Albertson. Petitions for writs of manda­

mus and/or prohibition denied. 

No. 10–5312. In re Ruston. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus dismissed. See this Court’s Rule 39.8. 

No. 10–5154. In re Arsad. Petition for writ of prohibition 
denied. 

Certiorari Denied 

No. 09–913. Lewis v. Holder, Attorney General. C. A. 
4th Cir. Certiorari denied. Reported below: 325 Fed. Appx. 178. 
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No. 09–944. Placer Dome, Inc., et al. v. Provincial Gov­

ernment of Marinduque, Republic of the Philippines. 
C. A. 9th Cir. Certiorari denied. Reported below: 582 F. 3d 
1083. 

No.  09 – 945 .  Louisiana  Safety  As sociation  of  
Timbermen-Self Insurers Fund v. Certain Underwriters 
at Lloyd’s of London et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 587 F. 3d 714. 

No. 09–951. National Right to Work Legal Defense 
Foundation, Inc. v. UNITE (Union of Needletrades, Indus­

trial & Textile Employees, AFL–CIO) et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 585 F. 3d 741. 

No. 09–960. Hogan, Commissioner, Alaska Department of 
Health and Human Services, et al. v. Kaltag Tribal Coun­

cil et al. C. A. 9th Cir. Certiorari denied. Reported below: 
344 Fed. Appx. 324. 

No. 09–983. Peterson v. City of Fort Worth, Texas. 
C. A. 5th Cir. Certiorari denied. Reported below: 588 F. 3d 838. 

No. 09–989. Loving v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 68 M. J. 1. 

No. 09–1023. Apex Oil Co., Inc. v. United States. C. A. 
7th Cir. Certiorari denied. Reported below: 579 F. 3d 734. 

No. 09–1067. McFadin, dba Two Bar West, et al. v. 
Gerber, dba Foxy Roxy’s, dba Eternal Perspective Hand­

bags, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 587 F. 3d 753. 

No. 09–1071. Go Daddy Software, Inc. v. Equal Employ­

ment Opportunity Commission. C. A. 9th Cir. Certiorari de­
nied. Reported below: 581 F. 3d 951. 

No. 09–1100. Yant et al. v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 588 F. 3d 1369. 

No. 09–1115. Sammis et al. v. Nance, Individually and as 
the Natural Father and Next Friend of Nance, et al. 
C. A. 8th Cir. Certiorari denied. Reported below: 586 F. 3d 604. 
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No. 09–1132. Escobar Ochoa v. Holder, Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. Reported below: 340 
Fed. Appx. 420. 

No. 09–1142. FIA Card Services, N. A. v. Gorman. C. A. 
9th Cir. Certiorari denied. Reported below: 584 F. 3d 1147. 

No. 09–1143. Wilson v. Johnson, Director, Virginia De­

partment of Corrections, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 353 Fed. Appx. 837. 

No. 09–1177. McCloud v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 590 F. 3d 560. 

No. 09–1178. Smith v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 22 So. 3d 544. 

No. 09–1184. Stratechuk, Individually and on Behalf of 
His Minor Children v. Board of Education, South Orange-

Maplewood School District, et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 587 F. 3d 597. 

No. 09–1192. Wilner et al. v. National Security Agency 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 592 
F. 3d 60. 

No. 09–1195. Harman et al. v. Pollock et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 586 F. 3d 1254. 

No. 09–1209. Tsimmer v. Quarantillo, New York District 
Director of the United States Citizenship and Immi­

gration Services, et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 353 Fed. Appx. 661. 

No. 09–1211. Jerez-Sanchez v. Holder, Attorney Gen­

eral, et al. C. A. 2d Cir. Certiorari denied. 

No. 09–1214. Sobitan v. Glud et al. C. A. 7th Cir. Certio­
rari denied. Reported below: 589 F. 3d 379. 

No. 09–1218. Allen et al. v. McWane, Inc. C. A. 5th Cir. 
Certiorari denied. Reported below: 593 F. 3d 449. 

No. 09–1235. Cherichel v. Holder, Attorney General. 
C. A. 8th Cir. Certiorari denied. Reported below: 591 F. 3d 
1002. 
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No. 09–1246. Desia, Trustee of the Barbara Bess Trust 
v. GE Life & Annuity Assurance Co. et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 350 Fed. Appx. 542. 

No. 09–1255. Limmer et al. v. Missouri Pacific Railroad 
Co., dba Union Pacific Railroad Co. Sup. Ct. Tex. Certio­
rari denied. Reported below: 299 S. W. 3d 78. 

No. 09–1259. Lonberg v. City of Riverside, California. 
C. A. 9th Cir. Certiorari denied. Reported below: 571 F. 3d 846. 

No. 09–1270. University of South Carolina v. University 
of Southern California. C. A. Fed. Cir. Certiorari denied. 
Reported below: 367 Fed. Appx. 129. 

No. 09–1271. Byers v. Commissioner of Internal Reve­

nue. C. A. 8th Cir. Certiorari denied. Reported below: 351 
Fed. Appx. 161. 

No. 09–1284. McSherry v. City of Long Beach, Califor­

nia, et al. C. A. 9th Cir. Certiorari denied. Reported below: 
584 F. 3d 1129. 

No. 09–1303. Smith et ux. v. McCarthy, Individually and 
in His Official Capacity as Deputy Sheriff, Nelson 
County, Virginia, et al. C. A. 4th Cir. Certiorari denied. 
Reported below: 349 Fed. Appx. 851. 

No. 09–1305. Zurich American Insurance Co. et al. v. Pi­

oneer Natural Resources USA, Inc., et al. C. A. 5th Cir. 
Certiorari denied. 

No. 09–1319. Hinkle Oil & Gas, Inc. v. Bowles Rice Mc-

David Graff & Love, LLP, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 360 Fed. Appx. 400. 

No. 09–1322. Koubriti v. Convertino. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 593 F. 3d 459. 

No. 09–1324. Mracek v. Bryn Mawr Hospital et al. C. A. 
3d Cir. Certiorari denied. Reported below: 363 Fed. Appx. 925. 

No. 09–1325. Mills, Director of the Indiana Department 
of Financial Institutions v. Midwest Title Loans, Inc. 
C. A. 7th Cir. Certiorari denied. Reported below: 593 F. 3d 660. 
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No. 09–1329. Peoples v. Langer et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 361 Fed. Appx. 392. 

No. 09–1332. Sain v. Snyder et al. C. A. 10th Cir. Certio­
rari denied. Reported below: 369 Fed. Appx. 932. 

No. 09–1333. Canto v. Holder, Attorney General. C. A. 
7th Cir. Certiorari denied. Reported below: 593 F. 3d 638. 

No. 09–1334. Chase Manhattan Bank, USA, N. A. v. Taxel, 
Trustee. C. A. 9th Cir. Certiorari denied. Reported below: 
594 F. 3d 1073. 

No. 09–1335. Haldeman et al. v. Duty et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 359 Fed. Appx. 777. 

No. 09–1336. Lawrence v. United States District Court 
for the Western District of Michigan. C. A. 6th Cir. Cer­
tiorari denied. 

No. 09–1338. Palkovic v. Johnson et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 355 Fed. Appx. 513. 

No. 09–1358. Mason v. Columbia Basin College et al. 
Ct. App. Wash. Certiorari denied. Reported below: 150 Wash. 
App. 1016. 

No. 09–1360. Totes-Isotoner Corp. v. United States. 
C. A. Fed. Cir. Certiorari denied. Reported below: 594 F. 3d 
1346. 

No. 09–1362. Bank v. Cooper, Paroff, Cooper & Cook 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 356 
Fed. Appx. 509. 

No. 09–1363. Dalvit et al. v. United Airlines, Inc. C. A. 
10th Cir. Certiorari denied. Reported below: 359 Fed. Appx. 
904. 

No. 09–1364. Persaud v. Holder, Attorney General, 
et al. C. A. 2d Cir. Certiorari denied. 

No. 09–1366. Lee et vir v. Policastro et al. Super. Ct. 
N. J., App. Div. Certiorari denied. 

No. 09–1370. Burmaster v. United States et al. C. A. 
9th Cir. Certiorari denied. 
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No. 09–1371. Thompson v. Shinseki, Secretary of Veter­

ans Affairs. C. A. Fed. Cir. Certiorari denied. Reported 
below: 334 Fed. Appx. 325. 

No. 09–1372. Medison America, Inc. v. Preferred Medi­

cal Systems, LLC, et al. C. A. 6th Cir. Certiorari denied. 
Reported below: 357 Fed. Appx. 656. 

No. 09–1373. Bell, Warden v. Thompson. C. A. 6th Cir. 
Certiorari denied. Reported below: 580 F. 3d 423. 

No. 09–1374. Sternberg et al. v. Johnston; and 
No. 09–1525. Johnston v. Sternberg et al. C. A. 9th Cir. 

Certiorari denied. Reported below: 595 F. 3d 937. 

No. 09–1375. Wilbanks Securities, Inc. v. McFarland. 
Ct. Civ. App. Okla. Certiorari denied. Reported below: 231 P. 
3d 714. 

No. 09–1376. Villeda Aldana et al. v. Fresh Del Monte 
Produce, Inc., dba Del Monte Fresh Produce Co., et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 578 F. 3d 
1283. 

No. 09–1379. Zacatelco Hijuilt et vir v. Holder, Attor­

ney General. C. A. 2d Cir. Certiorari denied. 

No. 09–1381. Mitchell v. Anchorage Police Department 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 344 
Fed. Appx. 413. 

No. 09–1383. Fisher v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 09–1384. Watkins et vir v. City of Paragould, Arkan­

sas, et al. C. A. 8th Cir. Certiorari denied. 

No. 09–1386. Nussbaum et vir v. Miguelachuli et al. 
Sup. Ct. P. R. Certiorari denied. 

No. 09–1387. Capitol House Preservation Co., L. L. C. v. 
Perryman Consultants, Inc., et al. Ct. App. La., 1st Cir. 
Certiorari denied. Reported below: 47 So. 3d 408. 

No. 09–1389. Harber Corp. et al. v. United States. C. A. 
3d Cir. Certiorari denied. Reported below: 354 Fed. Appx. 676. 
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No. 09–1390. Hartz v. Farrugia et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 360 Fed. Appx. 541. 

No. 09–1391. Gianetti v. Siglinger et al. App. Ct. Conn. 
Certiorari denied. 

No. 09–1392. Haycock v. Epstein et al. C. A. 9th Cir. 
Certiorari denied. 

No. 09–1398. Trescott v. Federal Highway Administra­

tion et al. C. A. D. C. Cir. Certiorari denied. 

No. 09–1399. Sims v. Schlott et al. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 23 So. 3d 716. 

No. 09–1401. Solway v. Obama, President of the United 
States, et al. C. A. 9th Cir. Certiorari denied. 

No. 09–1402. Gaudin v. Remis. C. A. 9th Cir. Certiorari 
denied. Reported below: 334 Fed. Appx. 133. 

No. 09–1405. Zucker et al. v. Kennedy. C. A. 6th Cir. 
Certiorari denied. Reported below: 595 F. 3d 327. 

No. 09–1406. Manley v. Premo, Superintendent, Oregon 
State Penitentiary. C. A. 9th Cir. Certiorari denied. Re­
ported below: 366 Fed. Appx. 734. 

No. 09–1407. Jones v. Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. Reported below: 605 Pa. 188, 988 A. 2d 649. 

No. 09–1409. Warren et al. v. Federal Insurance Co. 
C. A. 6th Cir. Certiorari denied. Reported below: 358 Fed. 
Appx. 670. 

No. 09–1411. Stoltzfus et ux. v. PSR Kirkwood LLC 
et al. Super. Ct. Pa. Certiorari denied. 

No. 09–1413. Davis v. Brouse McDowell, L. P. A., et al. 
C. A. Fed. Cir. Certiorari denied. Reported below: 596 F. 3d 
1355. 

No. 09–1414. Neal v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 68 M. J. 289. 

No. 09–1417. United Rentals, Inc. v. Angell. C. A. 4th 
Cir. Certiorari denied. Reported below: 592 F. 3d 525. 
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No. 09–1420. Allen v. Missouri ex rel. Koster, Attorney 
General of Missouri. Ct. App. Mo., Southern Dist. Certio­
rari denied. Reported below: 298 S. W. 3d 139. 

No. 09–1421. Byrd v. Wolpoff & Abramson, L. L. P., et al. 
Ct. Sp. App. Md. Certiorari denied. Reported below: 187 Md. 
App. 719 and 734. 

No. 09–1422. Minor v. United States;
 
No. 09–11039. Teel v. United States; and
 
No. 09–11067. Whitfield v. United States. C. A. 5th Cir.
 

Certiorari denied. Reported below: 590 F. 3d 325. 

No. 09–1423. Schwinn, Guardian ad Litem of Hesse, 
et al. v. Ebbets et al. C. A. 4th Cir. Certiorari denied. Re­
ported below: 362 Fed. Appx. 357. 

No. 09–1424. LinkCo, Inc. v. Akikusa et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 180. 

No. 09–1427. Persaud v. Holder, Attorney General. 
C. A. 2d Cir. Certiorari denied. 

No. 09–1428. Ruddy v. Attorney Grievance Commission 
of Maryland. Ct. App. Md. Certiorari denied. Reported 
below: 411 Md. 30, 981 A. 2d 637. 

No. 09–1430. Davis v. Blackstock. Sup. Ct. Ala. Certiorari 
denied. Reported below: 47 So. 3d 801. 

No. 09–1432. Bbela v. Microsoft Corp. Ct. App. Wash. 
Certiorari denied. Reported below: 150 Wash. App. 1003. 

No. 09–1434. Florida Department of Revenue v. Rodri­

guez. C. A. 11th Cir. Certiorari denied. Reported below: 367 
Fed. Appx. 25. 

No. 09–1435. Sae Joon Kim v. Holder, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 371 Fed. 
Appx. 757. 

No. 09–1436. Lawson et ux. v. Citrus County, Florida. 
Cir. Ct. Citrus County, Fla. Certiorari denied. 

No. 09–1437. Energy West, Inc. v. Tacke. Sup. Ct. Mont. 
Certiorari denied. Reported below: 355 Mont. 243, 227 P. 3d 601. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



834 OCTOBER TERM, 2010 

October 4, 2010 562 U. S. 

No. 09–1438. Chow v. Appellate Division, Superior Court 
of California, Los Angeles County, et al. Ct. App. Cal., 
2d App. Dist. Certiorari denied. 

No. 09–1439. Holguin v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 09–1440. G. R. H. v. Louisiana. Ct. App. La., 3d Cir. 
Certiorari denied. Reported below: 10 So. 3d 896. 

No. 09–1446. Taggart v. Chase Bank USA, N. A., et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 353 Fed. 
Appx. 731. 

No. 09–1447. Miller Auto Sales, Inc. v. Volkswagen of 
America, Inc., et al. Sup. Ct. Va. Certiorari denied. Re­
ported below: 279 Va. 327, 689 S. E. 2d 679. 

No. 09–1448. Cocchiola v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 358 Fed. Appx. 376. 

No. 09–1450. Lariviere v. Lariviere. App. Ct. Mass. Cer­
tiorari denied. Reported below: 75 Mass. App. 1115, 917 N. E. 
2d 260. 

No. 09–1452. Gamboa-Molina v. Arizona. Ct. App. Ariz. 
Certiorari denied. 

No. 09–1453. George v. City of Morro Bay, California, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 356 
Fed. Appx. 952. 

No. 09–1455. Reine v. Honeywell International Inc. 
C. A. 5th Cir. Certiorari denied. Reported below: 362 Fed. 
Appx. 395. 

No. 09–1457. Maritima Mexicana, S. A. de C. V., aka 
MarMex v. Perforaciones Exploracion y Produccion, aka 
Protexa, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 356 Fed. Appx. 675. 

No. 09–1458. Fields v. Wilbur et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 360 Fed. Appx. 843. 

No. 09–1459. South Carolina v. Navy. Sup. Ct. S. C. Cer­
tiorari denied. Reported below: 386 S. C. 294, 688 S. E. 2d 838. 
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No. 09–1460. Entertainment Productions, Inc., et al. v. 
Shelby County, Tennessee, et al. C. A. 6th Cir. Certiorari 
denied. Reported below: 588 F. 3d 372. 

No. 09–1462. Atwell v. Schweiker et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 346 Fed. Appx. 752. 

No. 09–1463. Messina v. Commissioner of Internal Reve­

nue. C. A. 4th Cir. Certiorari denied. Reported below: 333 
Fed. Appx. 722. 

No. 09–1464. Venezia v. William Penn School District. 
C. A. 3d Cir. Certiorari denied. 

No. 09–1465. Pipes v. United Parcel Service, Inc., et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 369 Fed. 
Appx. 535. 

No. 09–1466. Metlakatla Indian Community v. Sebelius, 
Secretary of Health and Human Services. C. A. Fed. Cir. 
Certiorari denied. Reported below: 583 F. 3d 785. 

No. 09–1467. World Trade Center Families for Proper 
Burial, Inc., et al. v. City of New York, New York, et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 359 Fed. 
Appx. 177. 

No. 09–1468. O’Toole v. Northrop Grumman Corp. C. A. 
10th Cir. Certiorari denied. Reported below: 364 Fed. Appx. 
472. 

No. 09–1469. Sanchez v. Dupnik, Sheriff, Pima County, 
Arizona, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 362 Fed. Appx. 679. 

No. 09–1471. Maybee, dba SmartSmoker.com, dba 
BuycheapCigarettes.com, dba OrderSmokesdirect.com v. 
Idaho ex rel. Wasden, Attorney General of Idaho. Sup. 
Ct. Idaho. Certiorari denied. Reported below: 148 Idaho 520, 
224 P. 3d 1109. 

No. 09–1472. Lone Star Bakery, Inc. v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 354 Fed. 
Appx. 119. 

http:OrderSmokesdirect.com
http:BuycheapCigarettes.com
http:SmartSmoker.com
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No. 09–1473. Deeds v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. Reported below: 27 So. 3d 1135. 

No. 09–1474. Dickey v. Inspectional Service Department 
of the City of Boston. C. A. 1st Cir. Certiorari denied. 

No. 09–1475. Boring et ux. v. Google, Inc. C. A. 3d Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 273. 

No. 09–1477. Brotherhood of Maintenance of Way Em­

ployes Division et al. v. BNSF Railway Co. et al. C. A. 
10th Cir. Certiorari denied. Reported below: 596 F. 3d 1217. 

No. 09–1479. Simoneaux v. Mississippi. Ct. App. Miss. 
Certiorari denied. Reported below: 29 So. 3d 26. 

No. 09–1480. Sutton v. Countrywide Home Loans, Inc. 
C. A. 11th Cir. Certiorari denied. Reported below: 417 Fed. 
Appx. 833. 

No. 09–1482. Payne et ux. v. Commissioner of Internal 
Revenue. C. A. 8th Cir. Certiorari denied. Reported below: 
357 Fed. Appx. 734. 

No. 09–1483. Dominguez Castro et al. v. Commonwealth 
of Puerto Rico et al. Sup. Ct. P. R. Certiorari denied. 

No. 09–1484. Jordan v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 359 Fed. Appx. 881. 

No. 09–1485. American Road & Transportation Builders 
Assn. v. Environmental Protection Agency et al. C. A. 
D. C. Cir. Certiorari denied. Reported below: 588 F. 3d 1109. 

No. 09–1487. O’Conor v. Frost National Bank. Ct. App. 
Tex., 1st Dist. Certiorari denied. 

No. 09–1489. Food Movers International, Inc. v. Diamond 
Crystal Brands, Inc., et al. C. A. 11th Cir. Certiorari de­
nied. Reported below: 593 F. 3d 1249. 

No. 09–1491. Gautier v. Jones, Director, Oklahoma De­

partment of Corrections. C. A. 10th Cir. Certiorari denied. 
Reported below: 364 Fed. Appx. 422. 

No. 09–1493. Lightner v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 64 So. 3d 1158. 
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No. 09–1494. Kleinman et al. v. City of San Marcos, 
Texas. C. A. 5th Cir. Certiorari denied. Reported below: 
597 F. 3d 323. 

No. 09–1495. Van Salisbury v. United States et al. C. A. 
3d Cir. Certiorari denied. Reported below: 368 Fed. Appx. 310. 

No. 09–1496. Delano Farms Co. et al. v. California Table 
Grape Commission. C. A. 9th Cir. Certiorari denied. Re­
ported below: 586 F. 3d 1219. 

No. 09–1499. Feesers, Inc. v. Michael Foods, Inc., et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 591 F. 3d 191. 

No. 09–1500. Momah v. Washington. Sup. Ct. Wash. Cer­
tiorari denied. Reported below: 167 Wash. 2d 140, 217 P. 3d 321. 

No. 09–1502. Bentley et al. v. Millennium Healthcare 
Centers II, LLC, dba CareOne at Dunroven, fka Dunro­

ven Healthcare Center, et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 363 Fed. Appx. 891. 

No. 09–1503. Cadle Co. et al. v. Hicks. C. A. 10th Cir. 
Certiorari denied. Reported below: 355 Fed. Appx. 186. 

No. 09–1504. Falcon v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 09–1505. Florance v. Texas. Ct. App. Tex., 5th Dist. 
Certiorari denied. 

No. 09–1506. Jones v. Anheuser Busch. C. A. 11th Cir. 
Certiorari denied. Reported below: 331 Fed. Appx. 708. 

No. 09–1507. Segundo Seunos, LLC v. Satchell et al. 
Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 09–1508. Critzer et ux. v. City of Cupertino, Cali­

fornia, et al. Ct. App. Cal., 6th App. Dist. Certiorari denied. 

No. 09–1509. Coast Automotive Group, Ltd., et al. v. Mer­

cedes Benz, U. S. A., et al. C. A. 3d Cir. Certiorari denied. 
Reported below: 362 Fed. Appx. 332. 

No. 09–1511. Fintan v. Morris et al. Sup. Ct. Nev. Cer­
tiorari denied. Reported below: 125 Nev. 1072, 281 P. 3d 1212. 
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No. 09–1512. Engle v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 592 F. 3d 495. 

No. 09–1513. Duvall v. Missouri Department of Social 
Services et al. Ct. App. Mo., Western Dist. Certiorari de­
nied. Reported below: 304 S. W. 3d 198. 

No. 09–1514. M/Y BETTY LYN II et al. v. Crimson Yachts. 
C. A. 11th Cir. Certiorari denied. Reported below: 603 F. 3d 
864. 

No. 09–1515. Bergman v. District of Columbia et al. Ct. 
App. D. C. Certiorari denied. Reported below: 986 A. 2d 1208. 

No. 09–1517. Flint v. Shake, Chief Judge, Circuit Court 
of Kentucky, 30th Circuit, et al. C. A. 6th Cir. Certiorari 
denied. 

No. 09–1518. Havens et al. v. Mobex Network Services, 
LLC, et al. Ct. App. Cal., 1st App. Dist. Certiorari denied. 

No. 09–1519. United States ex rel. Pritsker v. Sodexho, 
Inc., et al. C. A. 3d Cir. Certiorari denied. Reported below: 
364 Fed. Appx. 787. 

No. 09–1522. Brown v. Progress Energy. C. A. 11th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 556. 

No. 09–1523. Conard v. Pennsylvania State Police et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 360 Fed. 
Appx. 337. 

No. 09–1527. Karls v. Goldman Sachs Group, Inc., et al.; 
Karls v. Citigroup of North America, Inc., et al.; and 
Karls v. ING Financial Holdings Corp. et al. C. A. 9th 
Cir. Certiorari denied. 

No. 09–1528. Rudd v. Beard, Secretary, Pennsylvania 
Department of Corrections, et al. C. A. 3d Cir. Certio­
rari denied. 

No. 09–1529. Sepulveda et al. v. Allen Family Foods, 
Inc. C. A. 4th Cir. Certiorari denied. Reported below: 591 
F. 3d 209. 

No. 09–1530. United Food and Commercial Workers 
Union, Local 1776 v. Rite Aid of Pennsylvania, Inc. C. A. 
3d Cir. Certiorari denied. Reported below: 595 F. 3d 128. 
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No. 09–1531. Talley v. Tennessee. Sup. Ct. Tenn. Certio­
rari denied. Reported below: 307 S. W. 3d 723. 

No. 09–1534. Vendrell v. McNeil, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 09–1535. Perez et al. v. Saks Fifth Avenue, Inc. 
C. A. 11th Cir. Certiorari denied. Reported below: 379 Fed. 
Appx. 801. 

No. 09–1536. Molnar v. Care House et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 359 Fed. Appx. 623. 

No. 09–1537. Glatzer v. Bear, Stearns & Co., Inc., et al. 
App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 

No. 09–1538. Hernandez-Ramos v. Holder, Attorney 
General. C. A. 9th Cir. Certiorari denied. 

No. 09–1540. Carione v. Commissioner of Internal Reve­

nue. C. A. 2d Cir. Certiorari denied. Reported below: 357 
Fed. Appx. 310. 

No. 09–1541. Vietnam Veterans of America et al. v. 
Shinseki, Secretary of Veterans Affairs. C. A. D. C. Cir. 
Certiorari denied. Reported below: 599 F. 3d 654. 

No. 09–1542. Chen et al. v. Lester et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 531. 

No. 09–1543. Suong v. Holder, Attorney General. C. A. 
9th Cir. Certiorari denied. Reported below: 374 Fed. Appx. 708. 

No. 09–1545. Buck v. Thomas M. Cooley Law School. 
C. A. 6th Cir. Certiorari denied. Reported below: 597 F. 3d 812. 

No. 09–1546. W. R. Grace & Co. et al. v. Chakarian et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 591 F. 3d 164. 

No. 09–1547. Kelly v. Old Dominion Freight Line, Inc. 
C. A. 11th Cir. Certiorari denied. Reported below: 376 Fed. 
Appx. 909. 

No. 09–1548. King Chi Lum v. Kauai County Council 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 358 
Fed. Appx. 860. 
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No. 09–1549. Mohsen v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 587 F. 3d 1028. 

No. 09–1550. Carson et al. v. United States District 
Court for the Central District of California. C. A. 9th 
Cir. Certiorari denied. 

No. 09–1551. Everson et ux. v. Doughton, Individually 
and in His Official Capacity as Judge of the Superior 
Court of Allegany/Rockingham County, North Carolina. 
C. A. 4th Cir. Certiorari denied. Reported below: 366 Fed. 
Appx. 461. 

No. 09–1552. Driscoll v. CB Richard Ellis, Inc., et al. 
Ct. App. Cal., 4th App. Dist., Div. 1. Certiorari denied. 

No. 09–1553. Convisser v. Disciplinary Board of the Su­

preme Court of New Mexico. Sup. Ct. N. M. Certiorari 
denied. 

No. 09–1556. Jackson et al. v. Rohm & Haas Co. et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 366 Fed. 
Appx. 342. 

No. 09–1557. Patco Energy Express, LLC, et al. v. Lam-

bros. C. A. 11th Cir. Certiorari denied. Reported below: 353 
Fed. Appx. 379. 

No. 09–1558. Young v. Cargill. C. A. 11th Cir. Certiorari 
denied. Reported below: 343 Fed. Appx. 585. 

No. 09–1559. Curtis v. Good. C. A. 5th Cir. Certiorari de­
nied. Reported below: 601 F. 3d 393. 

No. 09–1560. Duran v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 596 F. 3d 1283. 

No. 09–1562. Kimm v. New Jersey. Sup. Ct. N. J. Certio­
rari denied. 

No. 09–1563. Ungar et al. v. New York City Housing Au­

thority. C. A. 2d Cir. Certiorari denied. Reported below: 363 
Fed. Appx. 53. 

No. 09–1564. Ortiz, Personal Representative of the Es­

tate of Ortiz-Pagan, Deceased v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 353 Fed. Appx. 412. 
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No. 09–1565. Afzal v. Park Street Title, Inc. Ct. App. 
D. C. Certiorari denied. 

No. 09–1566. Walsh-Faucher v. Commissioner of Inter­

nal Revenue. C. A. 1st Cir. Certiorari denied. 

No. 09–1568. Moore et al. v. Lake County Department 
of Job and Family Services et al. C. A. 6th Cir. Certiorari 
denied. Reported below: 364 Fed. Appx. 194. 

No. 09–1569. Bapte, Individually and as Personal Rep­

resentative of the Estate of Bapte, Deceased, et al. v. 
West Caribbean Airways et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 370 Fed. Appx. 71. 

No. 09–1570. Robleto-Pastora v. Holder, Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. Reported below: 591 
F. 3d 1051. 

No. 09–1571. McAlary et ux. v. Oklahoma ex rel. Okla­

homa Department of Human Services et al. Ct. Civ. App. 
Okla. Certiorari denied. Reported below: 233 P. 3d 399. 

No. 09–1573. Capogrosso v. Supreme Court of New Jer­

sey et al. C. A. 3d Cir. Certiorari denied. Reported below: 
588 F. 3d 180. 

No. 09–1574. Morgan v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 394 Ill. App. 3d 1103, 985 
N. E. 2d 1080. 

No. 09–1575. Riverview Health Institute LLC et al. v. 
Medical Mutual of Ohio et al. C. A. 6th Cir. Certiorari 
denied. Reported below: 601 F. 3d 505. 

No. 09–1577. Baker v. Booz Allen Hamilton, Inc. C. A. 
4th Cir. Certiorari denied. Reported below: 358 Fed. Appx. 476. 

No. 09–1579. Spear v. General Motors Corp. Ct. Sp. App. 
Md. Certiorari denied. 

No. 09–1580. Prosper v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 190. 

No. 09–8375. Schultz v. Halpin et al. Sup. Ct. Ill. Cer­
tiorari denied. Reported below: 234 Ill. 2d 381, 917 N. E. 2d 436. 
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No. 09–9187. Barraza v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 576 F. 3d 798. 

No. 09–9247. Foster v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 354 Fed. Appx. 278. 

No. 09–9441. Majid et ux. v. Holder, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 336 Fed. 
Appx. 389. 

No. 09–9539. Morrow v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 351 Fed. Appx. 649. 

No. 09–9617. Avendano v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 09–9654. Tabler v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 09–9685. N. R. v. New Jersey Division of Youth 
and Family Services. Super. Ct. N. J., App. Div. Certiorari 
denied. 

No. 09–9705. Stevens v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 47 Cal. 4th 625, 218 P. 3d 272. 

No. 09–9729. Charles v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 23 So. 3d 713. 

No. 09–9749. Handley v. Chapman, Warden, et al. C. A. 
5th Cir. Certiorari denied. Reported below: 587 F. 3d 273. 

No. 09–9786. Gesse v. Neotti, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 343 Fed. Appx. 283. 

No. 09–9863. Robinson v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 47 Cal. 4th 1104, 224 P. 3d 55. 

No. 09–9871. Jones v. Shaw Group et al. C. A. 11th Cir. 
Certiorari denied. 

No. 09–9919. Brown v. Michigan. Ct. App. Mich. Certio­
rari denied. Reported below: 279 Mich. App. 116, 755 N. W. 
2d 664. 

No. 09–9955. Smith v. Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. Reported below: 604 Pa. 126, 985 A. 2d 886. 
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No. 09–9957. Ford v. Pliler, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 590 F. 3d 782. 

No. 09–9962. Coleman v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 09–9972. Hennecke v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 590 F. 3d 619. 

No. 09–9986. Jaiyeola v. Carrier Corp. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 350 Fed. Appx. 583. 

No. 09–9994. Germaine v. St. Germaine. Dist. Ct. App. 
Fla., 4th Dist. Certiorari denied. 

No. 09–9995. Goss v. Florida Unemployment Appeals 
Commission et al. Sup. Ct. Fla. Certiorari denied. Reported 
below: 26 So. 3d 581. 

No. 09–10012. Higginbottom v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 349 Fed. Appx. 406. 

No. 09–10043. Makidon v. Woods, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 09–10059. Hochstraser v. California. Ct. App. Cal., 
6th App. Dist. Certiorari denied. Reported below: 178 Cal. 
App. 4th 883, 100 Cal. Rptr. 3d 728. 

No. 09–10061. Lucero Garcia v. Arizona. Sup. Ct. Ariz. 
Certiorari denied. Reported below: 224 Ariz. 1, 226 P. 3d 370. 

No. 09–10077. Martinez v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 47 Cal. 4th 911, 224 P. 3d 877. 

No. 09–10079. Sander v. Greenspan & Greenspan et al. 
Ct. App. N. Y. Certiorari denied. Reported below: 13 N. Y. 3d 
880, 921 N. E. 2d 598. 

No. 09–10098. Gathers v. Eagleton, Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 334 Fed. Appx. 542. 

No. 09–10153. Torres v. Chapman, Warden, et al. C. A. 
5th Cir. Certiorari denied. Reported below: 359 Fed. Appx. 459. 

No. 09–10168. Noel v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 581 F. 3d 490. 
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No. 09–10182. Stanko v. Quay et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 356 Fed. Appx. 208. 

No. 09–10198. Brown v. Pennsylvania. Sup. Ct. Pa. Cer­
tiorari denied. Reported below: 605 Pa. 103, 987 A. 2d 699. 

No. 09–10254. Leonard v. McDaniel, Warden. Sup. Ct. 
Nev. Certiorari denied. Reported below: 125 Nev. 1056, 281 P. 
3d 1195. 

No. 09–10287. Delguidice v. McNeil, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 351 Fed. Appx. 425. 

No. 09–10387. McWhorter v. California. Sup. Ct. Cal. 
Certiorari denied. Reported below: 47 Cal. 4th 318, 212 P. 3d 692. 

No. 09–10422. Dendy v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 09–10432. Hoskins-Harris v. Tyco/Mallinckrodt 
Healthcare, Inc., et al. C. A. 8th Cir. Certiorari denied. 
Reported below: 334 Fed. Appx. 787. 

No. 09–10441. Hunter v. Galaza, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 766. 

No. 09–10470. Carr v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 592 F. 3d 636. 

No. 09–10471. King v. North Carolina. Gen. Ct. Justice, 
Super. Ct. Div., Guilford County, N. C. Certiorari denied. 

No. 09–10477. Jackson v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 09–10481. Robinson v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 09–10484. Robinson v. Kramer, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 588 F. 3d 1212. 

No. 09–10485. Rivera v. California. Sup. Ct. Cal. Certio­
rari denied. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



ORDERS 845 

562 U. S. October 4, 2010 

No. 09–10494. Lee v. Michigan. Ct. App. Mich. Certiorari 
denied. 

No. 09–10495. Minns v. Crump. Sup. Ct. Va. Certiorari 
denied. 

No. 09–10496. Meng v. Mecklenburg County Department 
of Social Services. Sup. Ct. N. C. Certiorari denied. Re­
ported below: 363 N. C. 804, 690 S. E. 2d 702. 

No. 09–10503. Mourguet v. Hofbauer, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 09–10511. Wilbon v. Baran et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 09–10514. Walker v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 09–10517. Bin Xu v. Mecklenburg County Depart­

ment of Social Services. Ct. App. N. C. Certiorari denied. 
Reported below: 200 N. C. App. 617, 687 S. E. 2d 710. 

No. 09–10519. Bing v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 09–10520. Sonntag v. Woods et al. C. A. 9th Cir. 
Certiorari denied. 

No. 09–10522. Dauwe v. Miller et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 435. 

No. 09–10524. Felder v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 09–10527. Fulbright v. Runnels, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 362 Fed. Appx. 892. 

No. 09–10530. Edwards v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 09–10537. Lopez v. Thurmer, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 594 F. 3d 584. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



846 OCTOBER TERM, 2010 

October 4, 2010 562 U. S. 

No. 09–10538. Kanger v. Ryan, Director, Arizona De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 09–10541. Llovera Linares v. Broward County Sher­

iff’s Office et al. C. A. 11th Cir. Certiorari denied. Re­
ported below: 367 Fed. Appx. 72. 

No. 09–10544. Ysais v. New Mexico et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 373 Fed. Appx. 863. 

No. 09–10549. Webb v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 09–10550. Thomas v. Ayers, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 09–10551. Young v. Lafler, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 09–10552. Johnson v. Bailey et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 451. 

No. 09–10556. Ospina v. IndyMac Bank et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 334 Fed. Appx. 567. 

No. 09–10558. Bankston v. Veal, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 09–10559. Brown v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 26 So. 3d 583. 

No. 09–10560. Bastida v. LeBlanc, Secretary, Louisiana 
Department of Public Safety and Corrections, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 372 Fed. 
Appx. 443. 

No. 09–10565. Clark v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 09–10567. Myles v. Michigan. Cir. Ct. Saginaw County, 
Mich. Certiorari denied. 

No. 09–10570. Kretchmar v. Pennsylvania et al. Sup. Ct. 
Pa. Certiorari denied. Reported below: 605 Pa. 457, 991 A. 2d 
306. 
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No. 09–10572. Hooks v. Branker, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 348 Fed. Appx. 854. 

No. 09–10573. Gary v. Upton, Warden. Super. Ct. Butts 
County, Ga. Certiorari denied. 

No. 09–10580. Fowler v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 22 So. 3d 541. 

No. 09–10583. Hagins v. Sinclair, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 09–10586. DeSantiago v. McCollum, Attorney Gen­

eral of Florida, et al. C. A. 11th Cir. Certiorari denied. 

No. 09–10598. Blair v. Blair. Ct. App. Cal., 1st App. Dist. 
Certiorari denied. 

No. 09–10599. Black v. Kelsey. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. 

No. 09–10601. Davis v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 589 F. 3d 302. 

No. 09–10603. Steinburger v. State Correctional Insti­

tution at Greene et al. C. A. 3d Cir. Certiorari denied. 

No. 09–10604. Reviere v. Fleming et al. C. A. 9th Cir. 
Certiorari denied. 

No. 09–10606. Vinton v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 594 F. 3d 14. 

No. 09–10607. Jones v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 596 F. 3d 273. 

No. 09–10610. Martin v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 09–10615. Baker v. Kentucky. C. A. 6th Cir. Certio­
rari denied. 

No. 09–10617. Shannon v. Evans, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 09–10621. Quarterman v. Blackwood et al. C. A. 
11th Cir. Certiorari denied. 
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No. 09–10623. Stanley v. Ollis. C. A. 6th Cir. Certiorari 
denied. 

No. 09–10625. Smith v. Texas. Ct. App. Tex., 13th Dist. 
Certiorari denied. 

No. 09–10626. Reed v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 09–10635. Turner v. Pollard, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 09–10637. Wallis v. Levine et al. C. A. 7th Cir. Cer­
tiorari denied. 

No. 09–10643. Garcia Rosales v. Dawson, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 09–10650. Anderson et al. v. City of Davis, Califor­

nia, et al. C. A. 9th Cir. Certiorari denied. Reported below: 
368 Fed. Appx. 851. 

No. 09–10653. Burgess v. McCollum, Attorney General 
of Florida. C. A. 11th Cir. Certiorari denied. Reported 
below: 357 Fed. Appx. 206. 

No. 09–10655. Decker v. Dunbar et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 358 Fed. Appx. 509. 

No. 09–10657. Meeks v. McKune, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 354 Fed. Appx. 
348. 

No. 09–10660. Ervine v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 47 Cal. 4th 745, 220 P. 3d 820. 

No. 09–10663. Dean v. J. P. Morgan Chase Bank. C. A. 
11th Cir. Certiorari denied. Reported below: 364 Fed. Appx. 
611. 

No. 09–10664. Riggins v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 09–10665. Reyes v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 
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No. 09–10668. Moreno v. Astrue, Commissioner of Social 
Security. C. A. 11th Cir. Certiorari denied. Reported below: 
366 Fed. Appx. 23. 

No. 09–10669. Morva v. Virginia. Sup. Ct. Va. Certiorari 
denied. Reported below: 278 Va. 329, 683 S. E. 2d 553. 

No. 09–10670. Nichols v. Mississippi. Ct. App. Miss. Cer­
tiorari denied. Reported below: 27 So. 3d 433. 

No. 09–10674. Linicomn v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
358 Fed. Appx. 549. 

No. 09–10675. Williams v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 394 Ill. App. 3d 236, 914 
N. E. 2d 641. 

No. 09–10683. DaCosta v. Union Local 306 of the Motion 
Picture Projectionists, Operators, Video Technicians, 
Theatrical Employees & Allied Crafts, et al. C. A. 2d 
Cir. Certiorari denied. 

No. 09–10684. Talley v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 09–10685. Williams v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 09–10686. Westbrook v. Mississippi. Ct. App. Miss. 
Certiorari denied. Reported below: 29 So. 3d 828. 

No. 09–10690. Booker v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 357 Fed. Appx. 528. 

No. 09–10696. McDowell v. Curtin, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 09–10697. O’Neal v. Louisiana. Ct. App. La., 2d Cir. 
Certiorari denied. Reported below: 7 So. 3d 182. 

No. 09–10700. Morton v. Warren, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 09–10702. Smith v. South Carolina Department of 
Highway Patrol et al. C. A. 4th Cir. Certiorari denied. 

No. 09–10704. Richards v. United States et al. C. A. 7th 
Cir. Certiorari denied. 

No. 09–10705. Shaarbay v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 27 So. 3d 661. 

No. 09–10709. Mason v. Cassady et al. C. A. 11th Cir. 
Certiorari denied. 

No. 09–10710. Deconti v. Hunter, Sheriff, Collier 
County, Florida, et al. Dist. Ct. App. Fla., 2d Dist. Certio­
rari denied. Reported below: 9 So. 3d 624. 

No. 09–10711. Cobado v. Conway, Superintendent, Attica 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 09–10713. Washington v. Lattimore, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 09–10715. Weis v. Georgia. Sup. Ct. Ga. Certiorari de­
nied. Reported below: 287 Ga. 46, 694 S. E. 2d 350. 

No. 09–10717. Tauro v. Allegheny County, Pennsylvania, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 371 
Fed. Appx. 345. 

No. 09–10718. Mendenhall v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 09–10723. Brock v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. Reported below: 327 S. W. 3d 645. 

No. 09–10727. Gonzalez v. Giurbino, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 361 Fed. Appx. 822. 

No. 09–10732. Gardner v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. Reported below: 306 S. W. 3d 274. 

No. 09–10734. Cotton v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 393 Ill. App. 3d 237, 913 
N. E. 2d 578. 

No. 09–10737. D’Arcy v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 48 Cal. 4th 257, 226 P. 3d 949. 
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No. 09–10741. Lewis v. Beard, Secretary, Pennsylvania 
Department of Corrections, et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 581 F. 3d 92. 

No. 09–10742. Johnson v. Livingston, Executive Direc­

tor, Texas Department of Criminal Justice, et al. C. A. 
5th Cir. Certiorari denied. Reported below: 360 Fed. Appx. 531. 

No. 09–10744. Langley v. Carey, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 09–10751. Sanchez v. Evans, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 09–10753. Barnes v. Royal Health Care LLC. C. A. 
2d Cir. Certiorari denied. Reported below: 357 Fed. Appx. 375. 

No. 09–10758. Fields v. Ohio. Ct. App. Ohio, Brown County. 
Certiorari denied. Reported below: 2009-Ohio-6921. 

No. 09–10762. Davis v. Kanawha County Board of Educa­

tion. C. A. 4th Cir. Certiorari denied. Reported below: 357 
Fed. Appx. 515. 

No. 09–10763. Evans v. Eldridge et al. Ct. App. Tex., 13th 
Dist. Certiorari denied. 

No. 09–10764. Davis v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 09–10765. Dick v. Easterling, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 09–10771. Messersmith v. Kerestes, Superintendent, 
State Correctional Institution at Mahanoy. C. A. 3d Cir. 
Certiorari denied. 

No. 09–10774. Hall v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 09–10778. Studli v. Crimone et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 346 Fed. Appx. 804. 

No. 09–10780. Sayyed v. Texas. Ct. App. Tex., 5th Dist. 
Certiorari denied. 
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No. 09–10781. Robinson v. Sullivan, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 588 F. 3d 1212. 

No. 09–10782. Gavilan v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. 

No. 09–10783. Fletcher v. McKee, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 355 Fed. Appx. 935. 

No. 09–10784. Grover v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 09–10786. Graham v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 09–10788. Colman v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 09–10790. Clagon v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 09–10791. Thomas v. Yates, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 368 Fed. Appx. 797. 

No. 09–10792. Carter v. King, Superintendent, South 
Mississippi Correctional Institution. C. A. 5th Cir. Cer­
tiorari denied. 

No. 09–10794. Hightower v. Michigan. Ct. App. Mich. 
Certiorari denied. 

No. 09–10795. Hardwick v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 16 So. 3d 1045. 

No. 09–10798. Martinez-Santacruz v. Michigan. Ct. App. 
Mich. Certiorari denied. 

No. 09–10806. Baze v. Thompson, Commissioner, Kentucky 
Department of Corrections. Sup. Ct. Ky. Certiorari denied. 
Reported below: 302 S. W. 3d 57. 

No. 09–10807. Howard, aka Whitehead v. Washington 
State Prison et al. Sup. Ct. Ga. Certiorari denied. 
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No. 09–10810. Hall v. Boatwright, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 09–10814. Gooden v. Iowa. Sup. Ct. Iowa. Certiorari 
denied. 

No. 09–10817. Ford v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 354 Fed. Appx. 760. 

No. 09–10818. Fox v. Upton, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 09–10823. Arrington v. Georgia. Sup. Ct. Ga. Certio­
rari denied. Reported below: 286 Ga. 335, 687 S. E. 2d 438. 

No. 09–10828. Osterback v. McNeil, Secretary, Florida 
Department of Corrections. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 23 So. 3d 113. 

No. 09–10829. Pingaro v. Ameriquest Mortgage Co. et al. 
App. Ct. Mass. Certiorari denied. 

No. 09–10832. Lewis v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 09–10833. Andrew J. v. Nebraska. Sup. Ct. Neb. Cer­
tiorari denied. Reported below: 279 Neb. 81, 776 N. W. 2d 519. 

No. 09–10834. Witherow v. Salling et al. C. A. 9th Cir. 
Certiorari denied. 

No. 09–10835. Cejas v. Blanas et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 366 Fed. Appx. 763. 

No. 09–10837. West v. Hallet et al. C. A. 7th Cir. Cer­
tiorari denied. 

No. 09–10838. West v. Huibregtse, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 09–10839. West v. Overbo et al. C. A. 7th Cir. Cer­
tiorari denied. 

No. 09–10840. Warren v. Napoli, Superintendent, South-

port Correctional Facility. C. A. 2d Cir. Certiorari denied. 
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No. 09–10848. Stinson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 592 F. 3d 460. 

No. 09–10855. Aviles Armenta v. Chatman et al. C. A. 
5th Cir. Certiorari denied. Reported below: 371 Fed. Appx. 452. 

No. 09–10858. Outley v. James. C. A. 9th Cir. Certiorari 
denied. Reported below: 368 Fed. Appx. 851. 

No. 09–10859. Moslimani v. Michigan. Ct. App. Mich. Cer­
tiorari denied. 

No. 09–10862. Miller v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 09–10866. Cobbs v. Pollard, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 09–10870. Miller v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 09–10871. Miller v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 09–10872. Young v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 09–10877. Ortiz v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 09–10878. McKenzie v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 29 So. 3d 272. 

No. 09–10881. Jones v. Marshall, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 363 Fed. Appx. 522. 

No. 09–10882. Harris v. Budge, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 399. 

No. 09–10884. Stogner v. Louisiana. Ct. App. La., 1st Cir. 
Certiorari denied. Reported below: 11 So. 3d 1245. 

No. 09–10886. Rooney v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 287 Ga. 1, 690 S. E. 2d 804. 
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No. 09–10890. Govind v. Lindsey, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 09–10891. Holt v. Hetzell, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 09–10892. Simpson v. Caruso, Director, Michigan De­

partment of Corrections, et al. C. A. 6th Cir. Certiorari 
denied. Reported below: 355 Fed. Appx. 927. 

No. 09–10893. Dennis v. City of Aventura, Florida, et al. 
C. A. 11th Cir. Certiorari denied. 

No. 09–10899. Banks v. Jordan, Sheriff, Cape Girardeau 
County, Missouri, et al. C. A. 8th Cir. Certiorari denied. 
Reported below: 354 Fed. Appx. 273. 

No. 09–10900. Jackson v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 09–10901. Baker v. Wyoming. Sup. Ct. Wyo. Certiorari 
denied. Reported below: 223 P. 3d 542. 

No. 09–10904. Bluestein v. Oregon. Ct. App. Ore. Certio­
rari denied. Reported below: 229 Ore. App. 236, 211 P. 3d 984. 

No. 09–10914. Edge v. Lawler, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 09–10915. Harper v. McCall, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 331 Fed. Appx. 273. 

No. 09–10919. Gray v. McCann, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 598 F. 3d 324. 

No. 09–10920. Field v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 09–10922. Green v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 09–10923. Foster v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 
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No. 09–10924. Guest v. Hinkle, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 357 Fed. Appx. 554. 

No. 09–10927. Emory v. Housing and Community Develop­

ment Corporation of Hawaii et al. Int. Ct. App. Haw. Cer­
tiorari denied. Reported below: 121 Haw. 472, 220 P. 3d 1053. 

No. 09–10929. Iacobescu v. Lansing Community College 
and Dental Hygiene Program. C. A. 6th Cir. Certiorari 
denied. 

No. 09–10931. Horner v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
361 Fed. Appx. 584. 

No. 09–10932. Hill v. Cate, Secretary, California De­

partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 09–10933. Hering v. Madden et al. C. A. 8th Cir. 
Certiorari denied. 

No. 09–10935. Davis v. Ercole, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 09–10936. Gorostiza v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 09–10940. Levi v. Department of Labor. C. A. 8th Cir. 
Certiorari denied. Reported below: 360 Fed. Appx. 710. 

No. 09–10941. Jacobowitz et ux. v. M&T Mortgage Corp. 
C. A. 3d Cir. Certiorari denied. 

No. 09–10943. Kittrell v. Johnson, Director, Virginia 
Department of Corrections. C. A. 4th Cir. Certiorari de­
nied. Reported below: 367 Fed. Appx. 473. 

No. 09–10945. Whittsette v. Gansheimer, Warden. C. A. 
6th Cir. Certiorari denied. 

No. 09–10946. Silverman v. Hudson, Warden. C. A. 6th 
Cir. Certiorari denied. 
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No. 09–10950. Adir v. City of Los Angeles, California, 
et al. C. A. 9th Cir. Certiorari denied. 

No. 09–10951. Harris v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 09–10952. Gattis v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. 

No. 09–10954. Figueroa v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 972 A. 2d 551. 

No. 09–10959. Dutch v. Balicki, Administrator, South 
Woods State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 09–10964. Martin v. Fanies, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 736. 

No. 09–10965. Leiva v. Cate, Secretary, California De­

partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 358 Fed. Appx. 972. 

No. 09–10967. Halloran v. Bennett, Attorney General 
of Hawaii, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 369 Fed. Appx. 791. 

No. 09–10968. Po Kee Wong v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 342 Fed. Appx. 623. 

No. 09–10975. Buckner v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 392 Ill. App. 3d 1129, 984 
N. E. 2d 208. 

No. 09–10976. Meister v. Florida Unemployment Appeals 
Commission et al. Sup. Ct. Fla. Certiorari denied. Reported 
below: 33 So. 3d 35. 

No. 09–10978. Castro v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 09–10979. Matos Montalvo v. Pennsylvania. Sup. Ct. 
Pa. Certiorari denied. Reported below: 604 Pa. 386, 986 A. 
2d 84. 

No. 09–10981. Davis v. Maryland State Department of 
Education. Ct. Sp. App. Md. Certiorari denied. Reported 
below: 187 Md. App. 721 and 729. 
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No. 09–10982. Douglas v. Michigan. Cir. Ct. Oakland 
County, Mich. Certiorari denied. 

No. 09–10984. Evans v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 389 Ill. App. 3d 1145, 976 
N. E. 2d 1208. 

No. 09–10987. Jones v. Alabama. Ct. Crim. App. Ala. Cer­
tiorari denied. Reported below: 43 So. 3d 1258. 

No. 09–10988. Lemus v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 582 F. 3d 958. 

No. 09–10989. Johnson v. Burris, Acting Warden, et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 339 Fed. 
Appx. 129. 

No. 09–10992. Powell v. Walsh, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 09–10996. Wilson v. Brunsman, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 363 Fed. Appx. 333. 

No. 09–10997. Williamson v. Smith, Superintendent, 
Shawangunk Correctional Facility. C. A. 2d Cir. Certio­
rari denied. 

No. 09–10999. White v. Steele, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 602 F. 3d 707. 

No. 09–11002. Russell v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 595 F. 3d 633. 

No. 09–11005. Moore v. Levinson et al. C. A. 9th Cir. 
Certiorari denied. 

No. 09–11006. Martin v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 347 Fed. Appx. 485. 

No. 09–11007. Butler v. Schwartz, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 09–11013. Curtis v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 
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No. 09–11015. Cooper v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 09–11016. Mehra v. Continental Casualty Co. et al. 
(Reported below: 322 Wis. 2d 735, 778 N. W. 2d 172); and Mehra 
v. Saeian et al. Ct. App. Wis. Certiorari denied. 

No. 09–11017. Morris v. Everett, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 469. 

No. 09–11018. McDaniel v. McKee, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 09–11019. Neely v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 397 Ill. App. 3d 1116, 988 
N. E. 2d 245. 

No. 09–11021. Honesto v. California et al. C. A. 9th Cir. 
Certiorari denied. 

No. 09–11023. Greene v. Virginia. Sup. Ct. Va. Certio­
rari denied. 

No. 09–11025. Forrest v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 342 Fed. Appx. 560. 

No. 09–11026. Roberts v. Gerry, Warden. C. A. 1st Cir. 
Certiorari denied. 

No. 09–11028. Riley v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 09–11029. Rodriguez v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 09–11030. Dobyne v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 385 Ill. App. 3d 1147, 970 
N. E. 2d 136. 

No. 09–11033. Starner v. Jackson, Superintendent, Nash 
Correctional Institution. C. A. 4th Cir. Certiorari denied. 
Reported below: 367 Fed. Appx. 461. 
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No. 09–11037. Brothers v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 09–11040. Owens v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 22 So. 3d 92. 

No. 09–11041. Keller v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 298 Ga. App. XXIV. 

No. 09–11042. Lopez v. Horel, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 367 Fed. Appx. 810. 

No. 09–11044. Xiao Qing Liu v. Richline Group et al. Ct. 
App. N. Y. Certiorari denied. Reported below: 13 N. Y. 3d 880, 
921 N. E. 2d 598. 

No. 09–11045. Johnson v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 09–11048. Ford v. Ludlum. C. A. 7th Cir. Certiorari 
denied. Reported below: 363 Fed. Appx. 398. 

No. 09–11049. Hawkins v. Montana Board of Pardons 
et al. Sup. Ct. Mont. Certiorari denied. Reported below: 355 
Mont. 548, 228 P. 3d 451. 

No. 09–11053. Mikell v. Benton, Warden. Sup. Ct. Ga. 
Certiorari denied. 

No. 09–11055. Mitchell v. Orange County, Texas, et al. 
Ct. App. Tex., 9th Dist. Certiorari denied. 

No. 09–11057. Bell v. District Court of Oklahoma, Okla­

homa County, et al. Ct. Crim. App. Okla. Certiorari denied. 

No. 09–11058. Apelt v. Arizona. Super. Ct. Ariz., County of 
Pinal. Certiorari denied. 

No. 09–11062. Mills v. New York. County Ct., Genesee 
County, N. Y. Certiorari denied. 

No. 09–11063. Juarbe v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 09–11065. Neng Por Yang v. City of Shakopee, Minne­

sota, et al. C. A. 8th Cir. Certiorari denied. 
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No. 09–11066. Dydzak v. State Bar of California. Sup. 
Ct. Cal. Certiorari denied. 

No. 09–11068. Winston v. Kelly, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 592 F. 3d 535. 

No. 09–11070. Gillard v. Michalakos et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 1. 

No. 09–11072. Walker v. University of Rochester, 
Strong Memorial Hospital. C. A. 2d Cir. Certiorari denied. 
Reported below: 368 Fed. Appx. 188. 

No. 09–11074. LaRue v. Denso Manufacturing Arkansas, 
Inc. C. A. 8th Cir. Certiorari denied. Reported below: 367 
Fed. Appx. 732. 

No. 09–11075. Colina Alivio v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 366 Fed. Appx. 790. 

No. 09–11076. Banks v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 29 So. 3d 293. 

No. 09–11080. Washington v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 09–11081. Blakeney v. Mississippi. Ct. App. Miss. 
Certiorari denied. Reported below: 29 So. 3d 46. 

No. 09–11082. Tolen v. Missouri. Ct. App. Mo., Eastern 
Dist. Certiorari denied. Reported below: 304 S. W. 3d 229. 

No. 09–11085. Wilson v. Oklahoma et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 363 Fed. Appx. 595. 

No. 09–11089. Williams v. Crouch et al. C. A. 8th Cir. 
Certiorari denied. 

No. 09–11092. Avant v. Los Angeles Central Community 
Police Station et al. C. A. D. C. Cir. Certiorari denied. Re­
ported below: 352 Fed. Appx. 452. 

No. 09–11093. Brown v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 09–11094. Gill v. Missouri. Sup. Ct. Mo. Certiorari de­
nied. Reported below: 300 S. W. 3d 225. 
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No. 09–11096. Perkins v. Culliver, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 09–11098. Smith v. Ozmint, Director, South Carolina 
Department of Corrections, et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 356 Fed. Appx. 646. 

No. 09–11102. J. F. v. South Dakota. Sup. Ct. S. D. Certio­
rari denied. Reported below: 789 N. W. 2d 320. 

No. 09–11104. Franklin v. Scribner, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 09–11105. Finley v. Nixon, Governor of Missouri. 
C. A. 8th Cir. Certiorari denied. 

No. 09–11107. Thomas v. Fortner, Warden, et al. C. A. 
6th Cir. Certiorari denied. 

No. 09–11108. Williams v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 09–11111. Moniz v. McKee, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 09–11112. Ogot v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 09–11113. Northern v. Boatwright, Warden. C. A. 
7th Cir. Certiorari denied. Reported below: 594 F. 3d 555. 

No. 09–11118. Thomas v. Virginia. Sup. Ct. Va. Certiorari 
denied. Reported below: 279 Va. 131, 688 S. E. 2d 220. 

No. 09–11119. Hung Nam Tran et al. v. Timberlake et al. 
C. A. 7th Cir. Certiorari denied. 

No. 09–11123. Allen v. Coleman, Superintendent, State 
Correctional Institution at Fayette, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 09–11124. Anthony v. Office of Personnel Manage­

ment. C. A. Fed. Cir. Certiorari denied. Reported below: 361 
Fed. Appx. 142. 
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No. 09–11125. Crear v. Harry, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 09–11130. Martinez-Cardenas v. Washington. Ct. 
App. Wash. Certiorari denied. Reported below: 151 Wash. App. 
1051. 

No. 09–11131. Jolly v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 17. 

No. 09–11132. Lucas v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 362 Fed. Appx. 570. 

No. 09–11133. Kittka v. Michigan. Cir. Ct. Oakland County, 
Mich. Certiorari denied. 

No. 09–11134. Jarmon v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 596 F. 3d 228. 

No. 09–11135. Keith v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 09–11136. Kessler v. Premo, Superintendent, Oregon 
State Penitentiary. C. A. 9th Cir. Certiorari denied. 

No. 09–11137. McKinnedy v. South Carolina. Sup. Ct. 
S. C. Certiorari denied. 

No. 09–11138. Ordonez Orosco v. Napolitano, Secretary 
of Homeland Security, et al. C. A. 5th Cir. Certiorari de­
nied. Reported below: 598 F. 3d 222. 

No. 09–11139. Jackson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 55. 

No. 09–11140. Lane v. Federal Bureau of Prisons et al. 
C. A. D. C. Cir. Certiorari denied. 

No. 09–11141. Masko v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 362 Fed. Appx. 373. 

No. 09–11142. Kelly v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 352 Fed. Appx. 111. 

No. 09–11144. Burgess v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 366 Fed. Appx. 467. 
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No. 09–11145. Blakely v. Snively et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 637. 

No. 09–11146. Alvarez-Ramos v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 369 Fed. Appx. 835. 

No. 09–11147. Almonte-Palmers v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 09–11148. Burgos v. Yarborough, Warden, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 369 Fed. 
Appx. 799. 

No. 09–11149. Newell v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 596 F. 3d 876. 

No. 09–11150. Quattrini v. Palmer, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 09–11151. Rivera-Milan v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 09–11152. Smith v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 09–11153. Rooks v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 596 F. 3d 204. 

No. 09–11154. Sarwar v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 353 Fed. Appx. 347. 

No. 09–11155. Dominguez-Ramirez v. United States. 
C. A. 11th Cir. Certiorari denied. 

No. 09–11156. Smith v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 09–11157. Badue v. Meegan, Judge, Superior Court 
of California, Sacramento County, et al. C. A. 9th Cir. 
Certiorari denied. 

No. 09–11158. Williams v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 363 N. C. 689, 686 S. E. 
2d 493. 

No. 09–11160. Martinez-Dempwolf v. United States. 
C. A. 11th Cir. Certiorari denied. 
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No. 09–11161. Johnson v. Mitchem, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 09–11162. Turner v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 09–11164. Pearson v. Brace et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 329 Fed. Appx. 743. 

No. 09–11165. Montero v. Wells, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 09–11167. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 09–11168. Chancellor v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 376 Fed. Appx. 826. 

No. 09–11169. Rebaya v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 770. 

No. 09–11170. Rucker v. Hamlet, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 786. 

No. 09–11171. Smith v. Wisconsin. Sup. Ct. Wis. Certio­
rari denied. Reported below: 323 Wis. 2d 377, 780 N. W. 2d 90. 

No. 09–11172. Servin v. McDaniel, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 778. 

No. 09–11173. Juvenile Male v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 286 Fed. Appx. 502. 

No. 09–11174. Shoop v. West Virginia. Cir. Ct. Morgan 
County, W. Va. Certiorari denied. 

No. 09–11176. McLean v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 29 So. 3d 1045. 

No. 09–11177. Londo v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 366 Fed. Appx. 836. 

No. 09–11179. Lacey v. Mississippi. Ct. App. Miss. Certio­
rari denied. Reported below: 29 So. 3d 786. 

No. 09–11180. Rodriguez-Velez v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 597 F. 3d 32. 
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No. 09–11181. Billings v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 09–11182. Anderson v. Castillo, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 09–11183. Butler v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 09–11184. Abdullayev v. Holder, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 363 Fed. 
Appx. 232. 

No. 09–11185. Crummie v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 20. 

No. 09–11186. Kun Tauch v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 09–11187. Tucker v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 363 Fed. Appx. 643. 

No. 09–11188. Torres Santiago v. Pennsylvania. Super. 
Ct. Pa. Certiorari denied. Reported below: 980 A. 2d 659. 

No. 09–11189. Stanko v. Cruz, Warden, et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 360 Fed. Appx. 725. 

No. 09–11190. Owens v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 286 Ga. 821, 693 S. E. 2d 490. 

No. 09–11191. Rucker v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 09–11192. Rosales-Diaz v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 367 Fed. Appx. 62. 

No. 09–11193. Montes-Gutierrez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 368 Fed. Appx. 808. 

No. 09–11194. Morales v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 346 Fed. Appx. 539. 
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No. 09–11195. Sholars v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. Reported below: 312 S. W. 3d 694. 

No. 09–11196. Johnson v. McDaniel, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 09–11198. Jackson v. Russo, Superintendent, Souza-

Baranowski Correctional Center. C. A. 1st Cir. Certio­
rari denied. 

No. 09–11199. Tyler v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 975 A. 2d 848. 

No. 09–11200. Wilson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 381. 

No. 09–11201. Spaulding v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 670. 

No. 09–11202. Sedaghaty v. United States District Court 
for the District of Oregon et al. C. A. 9th Cir. Certio­
rari denied. 

No. 09–11203. Scott v. United States. Ct. App. D. C. Cer­
tiorari denied. Reported below: 983 A. 2d 1064. 

No. 09–11204. Scroggins v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 599 F. 3d 433. 

No. 09–11205. Renda v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 368 Fed. Appx. 306. 

No. 09–11206. Eady v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 368 Fed. Appx. 82. 

No. 09–11210. Cogdell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 437. 

No. 09–11211. Simpson v. California. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. 

No. 09–11214. Burgess v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 991 A. 2d 34. 

No. 09–11215. Smith v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 26 So. 3d 597. 
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No. 09–11216. Stasz v. Gonzalez, Trustee. C. A. 9th Cir. 
Certiorari denied. Reported below: 348 Fed. Appx. 233. 

No. 09–11217. McCray v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 395 Ill. App. 3d 1116, 986 
N. E. 2d 806. 

No. 09–11219. Parker v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 594 F. 3d 1243. 

No. 09–11221. Kante v. Nike, Inc. C. A. 9th Cir. Certio­
rari denied. Reported below: 364 Fed. Appx. 388. 

No. 09–11222. Mathews v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 665. 

No. 09–11224. Lipham v. Maine. C. A. 1st Cir. Certiorari 
denied. 

No. 09–11225. Ysais v. Richardson et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 603 F. 3d 1175. 

No. 09–11226. Wade v. Marine Services of Acadiana, 
LLC, et al. Ct. App. La., 1st Cir. Certiorari denied. Re­
ported below: 15 So. 3d 385. 

No. 09–11227. Norberg v. Coursey, Superintendent, 
Eastern Oregon Correctional Institution. C. A. 9th Cir. 
Certiorari denied. 

No. 09–11228. Plate v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 361 Fed. Appx. 318. 

No. 09–11229. Seale v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 600 F. 3d 473. 

No. 09–11230. Schindley v. Memory Film Productions 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 356 
Fed. Appx. 556. 

No. 09–11231. Sanai v. Sanai. Ct. App. Wash. Certiorari 
denied. Reported below: 150 Wash. App. 1042. 

No. 09–11233. Coulombe v. Superior Court of California, 
Ventura County, et al. Ct. App. Cal., 2d App. Dist. Certio­
rari denied. 
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No. 09–11235. Larrimore v. Scribner, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 365 Fed. Appx. 858. 

No. 09–11236. Krantz v. Lindamood, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 594 F. 3d 896. 

No. 09–11237. Myers v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 350 Fed. Appx. 810. 

No. 09–11238. Murray v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford. C. A. 3d 
Cir. Certiorari denied. Reported below: 363 Fed. Appx. 851. 

No. 09–11239. Adams v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. Reported below: 369 
Fed. Appx. 549. 

No. 09–11240. Baugh v. United States District Court for 
the District of Oregon. C. A. 9th Cir. Certiorari denied. 

No. 09–11241. Boyd v. City of Columbia, South Carolina, 
et al. Sup. Ct. S. C. Certiorari denied. 

No. 09–11242. Alejandro v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 09–11243. Elrod v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 373 Fed. Appx. 1. 

No. 09–11244. Corvaia-Hernandez v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 369 Fed. 
Appx. 827. 

No. 09–11246. Chase v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 979. 

No. 09–11247. Price v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 09–11248. Benjamin v. Shepherd et al. C. A. 4th Cir. 
Certiorari denied. 

No. 09–11249. Abrante v. St. Amand, Superintendent, 
Massachusetts Correctional Institution at Cedar Junc­
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tion. C. A. 1st Cir. Certiorari denied. Reported below: 595 
F. 3d 11. 

No. 09–11250. Booker v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 09–11251. Appukkutta v. New York. Ct. App. N. Y. 
Certiorari denied. Reported below: 13 N. Y. 3d 936, 922 N. E. 
2d 916. 

No. 09–11252. Brockman-El v. North Carolina Depart­

ment of Corrections et al. C. A. 4th Cir. Certiorari denied. 
Reported below: 373 Fed. Appx. 332. 

No. 09–11254. Mead v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 126 Nev. 738. 

No. 09–11255. Pettiford v. Pitkins, Superintendent, 
State Correctional Institution at Laurel Highlands, 
et al. C. A. 3d Cir. Certiorari denied. 

No. 09–11256. Dillon v. San Francisco Veterans Adminis­

tration, Fort Miley Hospital. C. A. 9th Cir. Certiorari 
denied. 

No. 09–11258. Carter v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 09–11259. Garcia v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 362 Fed. Appx. 293. 

No. 09–11260. Hodges v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 586. 

No. 09–11261. Hupp v. Educational Credit Management 
Corp. et al. C. A. 9th Cir. Certiorari denied. 

No. 09–11262. Wilder v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 597 F. 3d 936. 

No. 09–11263. Fussell v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 102. 

No. 09–11265. Warren v. McCollum, Attorney General 
of Florida, et al. C. A. 11th Cir. Certiorari denied. 
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No. 09–11266. Battle v. Holly et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 368 Fed. Appx. 824. 

No. 09–11267. Cruz-Betancourt v. McNeil, Secretary, 
Florida Department of Corrections, et al. C. A. 11th Cir. 
Certiorari denied. 

No. 09–11269. Wilson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 09–11270. McKinney v. Ohio. Ct. App. Ohio, Defiance 
County. Certiorari denied. 

No. 09–11272. Harford v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 322. 

No. 09–11273. Grey v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 369 Fed. Appx. 331. 

No. 09–11274. Hernandez v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 360 Fed. Appx. 287. 

No. 09–11276. Guerra v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 569. 

No. 09–11279. Isley v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 80. 

No. 09–11280. Gonzalez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 596 F. 3d 1228. 

No. 09–11281. Hawkins v. Social Security Administra­

tion. C. A. Fed. Cir. Certiorari denied. Reported below: 368 
Fed. Appx. 136. 

No. 09–11282. Gordon v. State Bar of California et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 369 Fed. 
Appx. 833. 

No. 09–11283. Rudisill v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 358 Fed. Appx. 421. 

No. 09–11286. Clausell v. Sherrer, Administrator, 
Northern State Prison, et al. C. A. 3d Cir. Certiorari de­
nied. Reported below: 594 F. 3d 191. 
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No. 09–11287. Crowder v. Davis, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 357 Fed. Appx. 554. 

No. 09–11288. Fulton v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 09–11289. Cummings-El v. McNeil, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. Reported below: 588 F. 3d 1331. 

No. 09–11290. Mahan v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 586 F. 3d 1185 and 359 
Fed. Appx. 743. 

No. 09–11291. Sears v. McNeil, Secretary, Florida De­

partment of Corrections, et al. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 25 So. 3d 1244. 

No. 09–11292. Sandoval v. Holinka, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 09–11294. McRae v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 359 Fed. Appx. 399. 

No. 09–11295. Boseman v. Bazzle, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 796. 

No. 09–11296. Dean v. United States District Court for 
the Northern District of Georgia. C. A. 11th Cir. Certio­
rari denied. 

No. 09–11297. Dalton v. Ballard, Warden. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 09–11298. Ewing v. United States Postal Service. 
C. A. 6th Cir. Certiorari denied. 

No. 09–11299. Brooks v. Poulos, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 826. 

No. 09–11300. Dillard v. Sanchez et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 359 Fed. Appx. 703. 

No. 09–11301. Dorsey v. McKee, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 09–11302. Castro v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 355 Fed. Appx. 750. 

No. 09–11303. Watkins v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 09–11304. White v. Francis, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 378 Fed. Appx. 371. 

No. 09–11305. Melvin v. Hudson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 09–11306. Johnson v. Obama, President of the United 
States. C. A. D. C. Cir. Certiorari denied. 

No. 09–11308. Johnson v. Johnson, Director, Virginia De­

partment of Corrections, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 353 Fed. Appx. 827. 

No. 09–11309. Young v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 982 A. 2d 672. 

No. 09–11310. Timmons v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 358 Fed. Appx. 437. 

No. 09–11312. Schnepf v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 09–11313. Sawyer v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 361 Fed. Appx. 96. 

No. 09–11314. Reed v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 593 F. 3d 1217. 

No. 09–11315. Veal v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 369 Fed. Appx. 590. 

No. 09–11316. Weicks v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 844. 

No. 09–11318. Armijo v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 602 F. 3d 381. 

No. 09–11319. Ausburn v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 259. 
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October 4, 2010 562 U. S. 

No. 09–11320. Boaz v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 598 F. 3d 936. 

No. 09–11322. Simmons v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 09–11323. Coleman v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 09–11324. Cannon v. Mason et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 357 Fed. Appx. 969. 

No. 09–11325. Earhart v. Konteh, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 589 F. 3d 337. 

No. 09–11329. Cruller v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 23 So. 3d 1192. 

No. 09–11330. Lemus v. Kramer, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 09–11331. Simon v. Massachusetts. Sup. Jud. Ct. Mass. 
Certiorari denied. Reported below: 456 Mass. 280, 923 N. E. 
2d 58. 

No. 09–11332. Saunders v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 09–11334. Snype v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 09–11335. Williams v. Howard et al. C. A. 9th Cir. 
Certiorari denied. 

No. 09–11336. Basso v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. Reported below: 359 
Fed. Appx. 504. 

No. 09–11337. Akinmukomi v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 522. 

No. 09–11338. Boden v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 972 A. 2d 548. 

No. 09–11339. Abdelshafi v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 592 F. 3d 602. 
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No. 09–11340. Benjamin v. Andrew et al. C. A. 4th Cir. 
Certiorari denied. 

No. 09–11341. Jackson v. Bodison, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 426. 

No. 09–11343. Martinez v. Scribner, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 09–11344. Miller v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 09–11345. Minarik v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 970 A. 2d 473. 

No. 09–11347. Little v. North Carolina. Super. Ct. N. C., 
Anson County. Certiorari denied. 

No. 09–11348. Massey v. Ballard, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 363 Fed. Appx. 243. 

No. 09–11349. Leslie v. Holder, Attorney General, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 363 
Fed. Appx. 955. 

No. 09–11350. Fonseca v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 825. 

No. 09–11351. Harris v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 09–11352. Menefee v. McDonald, Acting Warden. 
C. A. 9th Cir. Certiorari denied. Reported below: 368 Fed. 
Appx. 810. 

No. 09–11353. Mejia v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 600 F. 3d 12. 

No. 09–11354. Mines v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 09–11355. Pendleton v. United States Medical 
Center, Springfield, Missouri, et al. C. A. 8th Cir. Certio­
rari denied. 

No. 09–11356. Mesina v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 353 Fed. Appx. 416. 
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October 4, 2010 562 U. S. 

No. 09–11357. Nungaray v. Jacquez, Acting Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 09–11358. Remme v. Nooth, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. Reported below: 370 Fed. Appx. 855. 

No. 09–11359. Smith v. Bradshaw, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 591 F. 3d 517. 

No. 09–11361. York v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 600 F. 3d 347. 

No. 09–11363. Adams v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 621. 

No. 09–11365. Brewley-Carrero v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 09–11366. Barrientos-Hernandez v. Oregon. Ct. App. 
Ore. Certiorari denied. 

No. 09–11367. Burton v. Washington Department of Cor­

rections et al. C. A. 9th Cir. Certiorari denied. 

No. 09–11368. Allen v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 16 So. 3d 152. 

No. 09–11369. Byrd v. Steward et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 09–11371. Brewer v. Virginia. Sup. Ct. Va. Certio­
rari denied. 

No. 09–11372. Zavala-Alonso v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 369 Fed. Appx. 547. 

No. 09–11373. Germany v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 984 A. 2d 1217. 

No. 09–11374. Frank v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 599 F. 3d 1221. 

No. 09–11375. German-Espinal v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 09–11377. Williams v. White, Warden, et al. (two 
judgments). C. A. 8th Cir. Certiorari denied. 
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No. 09–11379. Williams v. Lawler, Superintendent, 
State Correctional Institution at Huntingdon, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 09–11380. Scott v. Illinois. App. Ct. Ill., 3d Dist. Cer­
tiorari denied. Reported below: 395 Ill. App. 3d 1131, 986 N. E. 
2d 812. 

No. 09–11381. Reyes v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 350 Fed. Appx. 790. 

No. 09–11382. Smith v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 357 Fed. Appx. 555. 

No. 09–11383. Ortiz v. Sullivan, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 09–11384. Miller v. Meadows, Warden. Super. Ct. 
Baldwin County, Ga. Certiorari denied. 

No. 09–11385. Martinez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 708. 

No. 09–11386. Manohar v. New York City Human Re­

sources Administration et al. C. A. 2d Cir. Certiorari 
denied. 

No. 09–11387. Woodard v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 09–11388. Wright v. Pollard, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 09–11390. White v. Evans, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 09–11391. Rodriguez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 608. 

No. 09–11392. Nowak v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 39. 

No. 09–11393. O’Neal-Sloane v. United States. C. A. 3d 
Cir. Certiorari denied. Reported below: 371 Fed. Appx. 298. 
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October 4, 2010 562 U. S. 

No. 09–11394. Menner v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 446. 

No. 09–11395. Ukofia v. Holder, Attorney General. 
C. A. 8th Cir. Certiorari denied. Reported below: 359 Fed. 
Appx. 682. 

No. 09–11396. Wilson v. Wann et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 369 Fed. Appx. 841. 

No. 09–11397. Tzeuton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 415. 

No. 09–11398. Turcios-Lazo v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 378 Fed. Appx. 341. 

No. 09–11399. Pineda Zarate v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 370 Fed. Appx. 151. 

No. 09–11400. Zommer v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 31 So. 3d 733. 

No. 09–11401. Lowe v. Devine et al. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 371 Fed. Appx. 667. 

No. 09–11403. Eye v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 594 F. 3d 634. 

No. 09–11404. Shih-Liang Chen v. Township of Fairfield, 
New Jersey, et al. C. A. 3d Cir. Certiorari denied. Re­
ported below: 354 Fed. Appx. 656. 

No. 09–11405. Best v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 09–11406. Brown v. McGrady, Superintendent, State 
Correctional Institution at Retreat, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 09–11407. Babb v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 369 Fed. Appx. 503. 

No. 09–11408. Bell v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 369 Fed. Appx. 610. 

No. 09–11409. Traugott v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 925. 
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No. 09–11410. Williams v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 541. 

No. 09–11411. Williams v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 24 So. 3d 729. 

No. 09–11412. Summers v. Denney, Warden. Sup. Ct. Mo. 
Certiorari denied. 

No. 09–11413. Quesada v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 09–11414. Mezzulo v. United States. C. A. Fed. Cir. 
Certiorari denied. 

No. 09–11415. Wilson v. Kautex. C. A. 7th Cir. Certiorari 
denied. Reported below: 371 Fed. Appx. 663. 

No. 09–11416. Edwards v. Cooper, Attorney General of 
North Carolina. C. A. 4th Cir. Certiorari denied. Reported 
below: 363 Fed. Appx. 251. 

No. 09–11417. Vernon v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 09–11418. Williams v. Tatum, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 09–11420. Cabot v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 395 Ill. App. 3d 1113, 986 
N. E. 2d 804. 

No. 09–11421. Cibrian v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 524. 

No. 09–11422. Cruz v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 09–11423. Cline v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 357 Fed. Appx. 526. 

No. 09–11424. Davis v. Kia Motors America, Inc., et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 370 Fed. 
Appx. 408. 

No. 09–11425. Hood v. Tennessee Department of Chil­

dren’s Services. Ct. App. Tenn. Certiorari denied. Re­
ported below: 338 S. W. 3d 917. 
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October 4, 2010 562 U. S. 

No. 09–11426. Hawkins v. Dexter, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 09–11427. Lange v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 09–11428. Thomas v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 978 A. 2d 1211. 

No. 09–11429. Webster v. Washington. Ct. App. Wash. 
Certiorari denied. 

No. 09–11430. Walker v. Jarriel, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 09–11431. Angiano v. Lopez, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 726. 

No. 09–11432. Moody v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 395 Ill. App. 3d 1116, 986 
N. E. 2d 806. 

No. 09–11433. Quigley v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 394 Ill. App. 3d 1114, 985 
N. E. 2d 1084. 

No. 09–11434. Robbins v. Smith, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 09–11435. Purnell v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 09–11436. Padgett v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 354 Fed. Appx. 806. 

No. 09–11437. Edwards v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 981 A. 2d 917. 

No. 09–11438. McIntosh v. Hardy, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 09–11441. York v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 371 Fed. Appx. 494. 

No. 09–11442. Hammond v. Louisiana. Sup. Ct. La. Certio­
rari denied. Reported below: 31 So. 3d 354. 
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No. 09–11443. Housman v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. Reported below: 604 Pa. 596, 986 A. 2d 822. 

No. 09–11444. McGinness v. McDaniel, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 09–11445. Liddell v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 474. 

No. 09–11446. Medley v. McClindon et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 355 Fed. Appx. 974. 

No. 09–11447. Hamm v. Kentucky. Sup. Ct. Ky. Certiorari 
denied. 

No. 09–11448. Dittrich v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 411. 

No. 09–11449. Castro v. Williams, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 09–11450. DeSosa v. Brown, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 357 Fed. Appx. 901. 

No. 09–11451. Cruz, aka Benitez v. United States. C. A. 
3d Cir. Certiorari denied. 

No. 09–11452. Bowman v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 487. 

No. 09–11453. Butts v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 370 Fed. Appx. 372. 

No. 09–11454. Brown v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 370 Fed. Appx. 277. 

No. 09–11455. Bishop v. Foster, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 738. 

No. 09–11456. Tanner v. Choctaw Casino of Durant, 
Oklahoma, et al. C. A. 10th Cir. Certiorari denied. 

No. 09–11457. Shrader v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 09–11458. Sandstrom v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 594 F. 3d 634. 
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October 4, 2010 562 U. S. 

No. 09–11459. Ellis et al. v. Brown et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 776. 

No. 09–11460. Ramos v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 745. 

No. 09–11461. Hunt v. Kentucky. Sup. Ct. Ky. Certiorari 
denied. Reported below: 304 S. W. 3d 15. 

No. 09–11462. Sealed Petitioner v. United States. C. A. 
8th Cir. Certiorari denied. 

No. 09–11463. McAffee v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 09–11464. Riskin v. Martel, Acting Warden, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 09–11465. De Santanna v. Maryland et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 372 Fed. Appx. 426. 

No. 09–11466. Sims v. Morton, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 09–11467. Ramon v. Rodriguez-Mendoza et al. C. A. 
5th Cir. Certiorari denied. Reported below: 372 Fed. Appx. 494. 

No. 09–11468. Ebuzoeme, aka Ofurum v. Holder, Attor­

ney General. C. A. 4th Cir. Certiorari denied. Reported 
below: 352 Fed. Appx. 773. 

No. 09–11469. Durrough v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 09–11470. Cross v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 126 Nev. 703. 

No. 09–11471. Pierce v. Hartley, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 851. 

No. 09–11472. Napa v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 370 Fed. Appx. 402. 

No. 09–11473. Richardson v. McHugh, Secretary of the 
Army. C. A. 4th Cir. Certiorari denied. Reported below: 370 
Fed. Appx. 385. 
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No. 09–11475. Price v. Hickey, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 09–11476. Crockett v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 900. 

No. 09–11477. Castor v. Knight, Superintendent, Plain­

field Correctional Facility. C. A. 7th Cir. Certiorari 
denied. 

No. 09–11478. Broadnax v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 601 F. 3d 336. 

No. 09–11479. Parker, aka Parker-Bey v. Florida. Sup. 
Ct. Fla. Certiorari denied. Reported below: 31 So. 3d 177. 

No. 09–11481. Crain v. Heifner. Sup. Ct. Nev. Certiorari 
denied. Reported below: 126 Nev. 703. 

No. 09–11482. Diaz v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 09–11483. Morales v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 590 F. 3d 1049. 

No. 09–11484. Oglesby v. Bowersox, Warden. C. A. 8th 
Cir. Certiorari denied. Reported below: 592 F. 3d 922. 

No. 09–11486. Davis v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 09–11487. Cuevas Lugo v. United States. C. A. 9th 
Cir. Certiorari denied. 

No. 09–11488. Mathews v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 09–11490. Van Branch v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 842. 

No. 09–11491. Bryant v. Averitt Express, Inc. C. A. 11th 
Cir. Certiorari denied. Reported below: 375 Fed. Appx. 942. 

No. 09–11492. Smith v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 603 F. 3d 112. 
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October 4, 2010 562 U. S. 

No. 09–11493. Stasz v. Gonzalez, Chapter 7 Trustee. 
C. A. 9th Cir. Certiorari denied. Reported below: 348 Fed. 
Appx. 234. 

No. 09–11495. Carrasco-Rivera v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 348 Fed. Appx. 308. 

No. 09–11497. Robinson v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 09–11498. Sims v. Houston, Director, Nebraska De­

partment of Correctional Services. C. A. 8th Cir. Certio­
rari denied. 

No. 09–11499. Cochran v. California. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. 

No. 09–11500. Mungro v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 494. 

No. 09–11502. Kessler v. Premo, Superintendent, Oregon 
State Penitentiary. Ct. App. Ore. Certiorari denied. Re­
ported below: 233 Ore. App. 510, 226 P. 3d 130. 

No. 09–11503. Johnson v. Kovachevich, Judge, United 
States District Court for the Middle District of Florida, 
et al. C. A. 11th Cir. Certiorari denied. 

No. 09–11504. Jones v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 393 Ill. App. 3d 1115, 985 
N. E. 2d 729. 

No. 09–11505. Doss v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 09–11506. Perez-Ochoa, aka Perez-Soto v. United 
States. C. A. 9th Cir. Certiorari denied. Reported below: 357 
Fed. Appx. 960. 

No. 09–11507. Noble v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 364 Fed. Appx. 961. 

No. 09–11508. Purnell v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 394 Ill. App. 3d 1126, 985 
N. E. 2d 1089. 
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No. 09–11509. Villasana v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 09–11510. Tanker v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 554. 

No. 09–11511. Taylor v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 47 Cal. 4th 850, 220 P. 3d 872. 

No. 09–11512. Hung Nam Tran v. Kriz et al. C. A. 7th 
Cir. Certiorari denied. Reported below: 377 Fed. Appx. 542. 

No. 09–11513. Solon v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 596 F. 3d 1206. 

No. 09–11514. Miller v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 09–11515. Patterson v. Houston, Director, Nebraska 
Department of Correctional Services, et al. C. A. 8th 
Cir. Certiorari denied. 

No. 09–11516. Rynes v. Bodison, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 393. 

No. 09–11517. Acevedo-Guzman v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 09–11518. Antoine v. Rucker et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 361 Fed. Appx. 389. 

No. 09–11520. Zacharie v. Chirila et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 586. 

No. 09–11521. Biggins v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 908. 

No. 09–11522. Introcaso v. Meehan et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 338 Fed. Appx. 139. 

No. 09–11523. Blount v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 983 A. 2d 1064. 

No. 09–11524. Durham v. Crist, Governor of Florida, 
et al. C. A. 11th Cir. Certiorari denied. 
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No. 09–11525. Duvall v. Lombardi, Director, Missouri 
Department of Corrections, et al. C. A. 8th Cir. Certio­
rari denied. 

No. 09–11526. Chase v. Maynard, Secretary, Maryland 
Department of Public Safety and Correctional Services, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 373 
Fed. Appx. 348. 

No. 09–11528. Del Valle-Mejia v. McNeil, Secretary, 
Florida Department of Corrections. C. A. 11th Cir. Cer­
tiorari denied. 

No. 09–11529. Ortiz v. Beard, Secretary, Pennsylvania 
Department of Corrections, et al. C. A. 3d Cir. Certio­
rari denied. 

No. 09–11530. Calwise v. Curtin, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 644. 

No. 09–11531. Dawson v. Louisiana. Sup. Ct. La. Certio­
rari denied. Reported below: 31 So. 3d 359. 

No. 09–11532. Lawrence v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 190. 

No. 09–11533. Laurico-Yeno v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 579 F. 3d 818. 

No. 09–11535. Waterman v. Washington. Ct. App. Wash. 
Certiorari denied. 

No. 09–11536. Young v. Folino, Superintendent, State 
Correctional Institution at Greene, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 09–11537. Naves v. Turley, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 866. 

No. 09–11539. Shaw v. Gaetz, Warden. C. A. 7th Cir. Cer­
tiorari denied. 

No. 09–11540. Brown v. Virginia. Sup. Ct. Va. Certiorari 
denied. Reported below: 279 Va. 210, 688 S. E. 2d 185. 
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No. 09–11541. Brown v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 752. 

No. 09–11544. Pickelhaupt v. Jackson, Warden, et al. 
C. A. 6th Cir. Certiorari denied. Reported below: 364 Fed. 
Appx. 221. 

No. 09–11545. Postell v. Bank of Central Florida et al. 
Dist. Ct. App. Fla., 5th Dist. Certiorari denied. Reported 
below: 12 So. 3d 762. 

No. 09–11547. Spates v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 394 Ill. App. 3d 1115, 985 
N. E. 2d 1085. 

No. 09–11548. Rodriguez-Duran v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 09–11549. Romanes v. Florida et al. C. A. 11th Cir. 
Certiorari denied. 

No. 09–11550. Bergman v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 599 F. 3d 1142. 

No. 09–11551. Adams v. Florida Parole Commission. C. A. 
11th Cir. Certiorari denied. 

No. 09–11552. Taylor v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 474. 

No. 09–11553. Tyson v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 09–11554. VandenBerg v. Michigan. Ct. App. Mich. 
Certiorari denied. 

No. 09–11555. Mosley v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 46 So. 3d 510. 

No. 09–11557. Rodriguez v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 09–11558. Chapman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 356 Fed. Appx. 361. 
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No. 09–11559. Postell v. Bank of Central Florida et al. 
Dist. Ct. App. Fla., 5th Dist. Certiorari denied. Reported 
below: 12 So. 3d 762. 

No. 09–11560. Kinney v. Department of Justice et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 362 Fed. 
Appx. 372. 

No. 09–11561. Lineker v. Alaska. Ct. App. Alaska. Cer­
tiorari denied. 

No. 09–11562. Lyons v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 371 Fed. Appx. 365. 

No. 09–11563. Johnson v. Colorado. Ct. App. Colo. Certio­
rari denied. 

No. 09–11564. Rondonuwu v. Holder, Attorney General. 
C. A. 1st Cir. Certiorari denied. 

No. 09–11566. McInnis v. Maine. Sup. Jud. Ct. Me. Certio­
rari denied. Reported below: 988 A. 2d 994. 

No. 09–11568. Perez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 356 Fed. Appx. 309. 

No. 09–11569. Ingram v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 594 F. 3d 972. 

No. 09–11570. Crabbe v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 412. 

No. 09–11571. Sprague v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 638. 

No. 09–11573. Roberts v. Maryland. Ct. Sp. App. Md. 
Certiorari denied. Reported below: 190 Md. App. 753. 

No. 09–11575. Rodriguez Soria v. Clark, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 09–11576. Anderson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 359 Fed. Appx. 855. 

No. 10–1. International Comfort Products, LLC v. Cen­

tral States, Southeast and Southwest Areas Pension 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



ORDERS 889 

562 U. S. October 4, 2010 

Fund, et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 585 F. 3d 281. 

No. 10–2. Pacesetter Apparel, Inc. v. Cobb County, 
Georgia, et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 374 Fed. Appx. 910. 

No. 10–3. Flint v. Target Corp. C. A. 6th Cir. Certiorari 
denied. Reported below: 362 Fed. Appx. 446. 

No. 10–4. Hoffman v. Sandia Resort and Casino. Ct. 
App. N. M. Certiorari denied. Reported below: 148 N. M. 222, 
232 P. 3d 901. 

No. 10–5. Hot et ux. v. Holder, Attorney General. 
C. A. 3d Cir. Certiorari denied. Reported below: 373 Fed. 
Appx. 193. 

No. 10–7. Fessler et ux. v. Kirk Sauer Community De­

velopment, City of Wilkes-Barre, et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 362 Fed. Appx. 241. 

No. 10–9. Bankston et ux. v. Internal Revenue Service. 
C. A. 10th Cir. Certiorari denied. Reported below: 357 Fed. 
Appx. 190. 

No. 10–11. Worldwide Network Services, LLC, et al. v. 
DynCorp International LLC. C. A. 4th Cir. Certiorari de­
nied. Reported below: 365 Fed. Appx. 432. 

No. 10–12. Alford, Individually and as Executrix of 
the Estate of Alford, Deceased v. Mississippi Division of 
Medicaid. Sup. Ct. Miss. Certiorari denied. Reported below: 
30 So. 3d 1212. 

No. 10–13. Bishop et al. v. Raymond James Financial 
Services, Inc. C. A. 4th Cir. Certiorari denied. Reported 
below: 596 F. 3d 183. 

No. 10–14. Professional Medical Education, Inc. v. Palm 
Beach County Health Care District et al. Dist. Ct. App. 
Fla., 4th Dist. Certiorari denied. Reported below: 13 So. 3d 
1090. 

No. 10–15. Jallali v. United States. C. A. 11th Cir. Cer­
tiorari denied. 
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No. 10–17. Brookens v. Solis, Secretary of Labor. C. A. 
D. C. Cir. Certiorari denied. 

No. 10–19. Winn et al. v. Alamo Title Insurance Co. 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 372 
Fed. Appx. 461. 

No. 10–22. Karas v. United States District Court for 
the District of New Jersey. C. A. 3d Cir. Certiorari denied. 
Reported below: 372 Fed. Appx. 298. 

No. 10–23. Mishra et al. v. Doctors Hospital of Augusta, 
LLC, et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 354 Fed. Appx. 421. 

No. 10–25. Macon v. Ohio Department of Job and Family 
Services. Ct. App. Ohio, Franklin County. Certiorari denied. 
Reported below: 2009-Ohio-3229. 

No. 10–26. Wood v. Superior Court of California, San 
Joaquin County, et al. Ct. App. Cal., 3d App. Dist. Certio­
rari denied. 

No. 10–27. Melancon v. Ward, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 512. 

No. 10–29. Curry v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 339 Fed. Appx. 176. 

No. 10–30. Doe, By and Through Her Guardians, John­

son et ux., et al. v. South Carolina Department of Social 
Services et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 597 F. 3d 163. 

No. 10–32. Ceminchuk v. Obama, President of the United 
States. C. A. D. C. Cir. Certiorari denied. 

No. 10–35. Central Florida Investments, Inc., et al. v. 
Myers; and 

No. 10–118. Myers v. Central Florida Investments, Inc., 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 592 
F. 3d 1201. 

No. 10–38. Falconer et al. v. Santa Cruz County, Cali­

fornia, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 367 Fed. Appx. 791. 
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No. 10–39. Girts v. Yanai, Warden. C. A. 6th Cir. Certio­
rari denied. Reported below: 600 F. 3d 576. 

No. 10–40. Hanson et ux. v. Chang, Judge, Circuit Court 
of Hawaii, First Circuit, et al. Sup. Ct. Haw. Certiorari 
denied. 

No. 10–41. Marcavage v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 76 Mass. App. 34, 918 N. E. 
2d 855. 

No. 10–42. Shelton v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 372 Fed. Appx. 431. 

No. 10–43. Sophocleus et ux. v. Todd et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 371 Fed. Appx. 996. 

No. 10–44. Sain v. Texas. Ct. Crim. App. Tex. Certiorari 
denied. 

No. 10–45. Stonerock v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 363 Fed. Appx. 338. 

No. 10–46. Chorney v. Monzack et al. C. A. 1st Cir. Cer­
tiorari denied. 

No. 10–48. Interior/Exterior Specialist Co. et al. v. 
Trustees of the Painters Union Deposit Fund. C. A. 6th 
Cir. Certiorari denied. Reported below: 371 Fed. Appx. 654. 

No. 10–49. London-Marable et vir v. Boeing Co. et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 357 Fed. 
Appx. 61. 

No. 10–50. Lackey v. Patent and Trademark Office, 
Board of Patent Appeals and Interferences. C. A. Fed. 
Cir. Certiorari denied. Reported below: 371 Fed. Appx. 80. 

No. 10–52. Rowland v. Prudential Equity Group, LLC. 
C. A. 9th Cir. Certiorari denied. Reported below: 362 Fed. 
Appx. 591. 

No. 10–53. Dolan et al. v. Fidelity National Title In­

surance Co. et al. C. A. 2d Cir. Certiorari denied. Re­
ported below: 365 Fed. Appx. 271. 
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No. 10–54. Aviado v. Industrial Claim Appeals Office 
et al. Ct. App. Colo. Certiorari denied. Reported below: 228 
P. 3d 177. 

No. 10–55. Xiaoping Yao v. Visa Inc. et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 385. 

No. 10–57. Marks et al. v. Alfa Group, aka Crown Fi­

nance Foundation, et al. C. A. 3d Cir. Certiorari denied. 
Reported below: 369 Fed. Appx. 368. 

No. 10–60. Maher v. Bank One, N. A., et al. Ct. App. Ariz. 
Certiorari denied. 

No. 10–62. Radice et al. v. Etchebarne-Bourdin et al. 
Ct. App. D. C. Certiorari denied. Reported below: 982 A. 2d 
752. 

No. 10–64. Farr v. United States. C. A. 10th Cir. Certio­
rari denied. Reported below: 591 F. 3d 1322. 

No. 10–65. Harper v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 369 Fed. Appx. 556. 

No. 10–66. Watkins v. Arkansas. Ct. App. Ark. Certiorari 
denied. Reported below: 2010 Ark. App. 85, 377 S. W. 3d 286. 

No. 10–68. Patrick v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 365 Fed. Appx. 834. 

No. 10–69. Selrahc Limited Partnership et al. v. Seeco, 
Inc., et al. Ct. App. Ark. Certiorari denied. Reported below: 
2009 Ark. App. 865, 374 S. W. 3d 33. 

No. 10–71. Jackson v. McHugh, Secretary of the Army. 
C. A. 4th Cir. Certiorari denied. Reported below: 325 Fed. 
Appx. 213. 

No. 10–73. Palermo et ux. v. Town of North Reading, 
Massachusetts. C. A. 1st Cir. Certiorari denied. Reported 
below: 370 Fed. Appx. 128. 

No. 10–77. Williamson v. Adventist Health System/Sun­

belt, Inc., et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 372 Fed. Appx. 936. 
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No. 10–78. Valencia v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 600 F. 3d 389. 

No. 10–81. Bryant v. Military Department, Mississippi, 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 597 
F. 3d 678. 

No. 10–84. Crandall et al. v. City and County of Den­

ver, Colorado, dba Denver International Airport. C. A. 
10th Cir. Certiorari denied. Reported below: 594 F. 3d 1231. 

No. 10–87. Mardirosian v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 602 F. 3d 1. 

No. 10–88. Geographic Expeditions, Inc. v. Lhotka, Indi­

vidually and as Executor, et al. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. Reported below: 181 Cal. App. 4th 816, 
104 Cal. Rptr. 3d 844. 

No. 10–89. Bloomgarden v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 10–90. United Financial Systems, Corp., et al. v. In­

diana ex rel. Indiana State Bar Assn. Sup. Ct. Ind. Cer­
tiorari denied. Reported below: 926 N. E. 2d 8. 

No. 10–93. Stallion, Inc. v. John Galliano, S. A. Ct. App. 
N. Y. Certiorari denied. Reported below: 15 N. Y. 3d 75, 930 
N. E. 2d 756. 

No. 10–96. Prewitt v. City of Oxford, Mississippi, et al. 
Sup. Ct. Miss. Certiorari denied. Reported below: 44 So. 3d 
922. 

No. 10–100. Bergbauer et ux. v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 602 F. 3d 569. 

No. 10–101. Sven v. Chandler, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 10–102. Conder v. RDI/Caesars Riverboat Casino, 
Inc., et al. Ct. App. Ind. Certiorari denied. Reported below: 
918 N. E. 2d 759. 

No. 10–104. Campbell v. Cooper, Attorney General of 
North Carolina, et al. C. A. 4th Cir. Certiorari denied. 
Reported below: 368 Fed. Appx. 400. 
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No. 10–105. McGee v. Superior Court of California, Sac­

ramento County, et al. Ct. App. Cal., 3d App. Dist. Certio­
rari denied. 

No. 10–106. McGee v. Brown, Attorney General of Cali­

fornia. C. A. 9th Cir. Certiorari denied. 

No. 10–107. Riccardi v. Kessler. C. A. 6th Cir. Certiorari 
denied. Reported below: 363 Fed. Appx. 350. 

No. 10–111. El-Hewie v. Board of Education of the Ber­

gen County Vocational School District et al. Super. Ct. 
N. J., App. Div. Certiorari denied. 

No. 10–112. Vadde v. Bank of America. Ct. App. Ga. Cer­
tiorari denied. Reported below: 301 Ga. App. 475, 687 S. E. 
2d 880. 

No. 10–115. Hamilton v. Dayco Products, LLC, et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 367 Fed. 
Appx. 402. 

No. 10–117. Gentile v. Madan et al. Sup. Ct. Nev. Cer­
tiorari denied. Reported below: 125 Nev. 1038, 281 P. 3d 1175. 

No. 10–119. Stoller v. United States Court of Appeals 
for the Seventh Circuit; Stoller v. Google, Inc.; Stoller 
v. Pure Fishing, Inc.; and Stoller v. Neary. C. A. 7th Cir. 
Certiorari denied. 

No. 10–121. Stem et al. v. Wix et al. Ct. App. Tenn. Cer­
tiorari denied. Reported below: 316 S. W. 3d 599. 

No. 10–123. Newmark v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 279. 

No. 10–124. Tully v. Barada et al. C. A. 7th Cir. Certio­
rari denied. Reported below: 599 F. 3d 591. 

No. 10–126. Media Technologies Licensing, LLC, et al. 
v. Upper Deck Co. et al. C. A. Fed. Cir. Certiorari denied. 
Reported below: 596 F. 3d 1334. 

No. 10–128. Unger v. Taylor, Sheriff, Anderson County, 
Texas, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 368 Fed. Appx. 526. 
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No. 10–132. Glenn, Personal Representative of the Es­

tate of Zachary, et al. v. City of Columbus, Georgia, et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 375 Fed. 
Appx. 928. 

No. 10–133. Sami Chemicals & Extracts, Ltd. v. Kappos, 
Under Secretary of Commerce for Intellectual Prop­

erty and Director, Patent and Trademark Office. C. A. 
Fed. Cir. Certiorari denied. Reported below: 367 Fed. Appx. 
150. 

No. 10–134. Morales v. Odyssey Healthcare, Inc., et al. 
Sup. Ct. Tex. Certiorari denied. Reported below: 310 S. W. 
3d 419. 

No. 10–138. Madeja v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 988 A. 2d 724. 

No. 10–139. Christman v. Utica National Insurance 
Group, Inc. C. A. 2d Cir. Certiorari denied. Reported below: 
375 Fed. Appx. 106. 

No. 10–140. Carey v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 602 F. 3d 738. 

No. 10–142. Singleton v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 182 Cal. App. 
4th 1, 105 Cal. Rptr. 3d 628. 

No. 10–143. Shepardson, Trustee for the Estate of 
Shepardson v. Mitchell. Ct. App. Cal., 6th App. Dist. Cer­
tiorari denied. 

No. 10–144. Schneller v. Able Home Care, Inc., et al. 
C. A. 3d Cir. Certiorari denied. 

No. 10–146. Yao-Wen Chang et al. v. Baxter Healthcare 
Corp. et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 599 F. 3d 728. 

No. 10–147. Wayland v. McVay, United States Trustee. 
C. A. 5th Cir. Certiorari denied. Reported below: 354 Fed. 
Appx. 837. 

No. 10–153. Moyer et al. v. Oregon. Sup. Ct. Ore. Certio­
rari denied. Reported below: 348 Ore. 220, 230 P. 3d 7. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



896 OCTOBER TERM, 2010 

October 4, 2010 562 U. S. 

No. 10–155. City of Long Beach, California v. Long 
Beach Area Chamber of Commerce et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 603 F. 3d 684. 

No. 10–159. Arizona Association of Providers for Per­

sons with Disabilities et al. v. Mangum, Judge, Superior 
Court of Arizona, Maricopa County. Ct. App. Ariz. Certio­
rari denied. 

No. 10–160. Baum v. AstraZeneca LP. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 372 Fed. Appx. 246. 

No. 10–161. White v. Martel, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 601 F. 3d 882. 

No. 10–163. Thomas v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 351 Fed. Appx. 433. 

No. 10–165. Culver v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 598 F. 3d 740. 

No. 10–167. Prindle v. Superior Court of California, 
San Bernardino County, et al. Ct. App. Cal., 4th App. Dist., 
Div. 2. Certiorari denied. 

No. 10–171. Gonzalez-Vera et al. v. Townley et al. 
C. A. D. C. Cir. Certiorari denied. Reported below: 595 F. 3d 
379. 

No. 10–172. Florance v. Texas. Ct. App. Tex., 5th Dist. 
Certiorari denied. 

No. 10–182. Larsen v. Illinois. App. Ct. Ill., 1st Dist. Cer­
tiorari denied. 

No. 10–184. England v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 604 F. 3d 460. 

No. 10–186. Halstead v. Government Employees Insur­

ance Co. (GEICO) et al. C. A. D. C. Cir. Certiorari denied. 

No. 10–187. Holcombe v. US Airways, Inc. C. A. 4th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 424. 

No. 10–191. Kemal v. Holder, Attorney General. C. A. 
9th Cir. Certiorari denied. Reported below: 362 Fed. Appx. 802. 
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No. 10–193. Schell et ux. v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 589 F. 3d 1378. 

No. 10–195. Fort Peck Housing Authority v. Department 
of Housing and Urban Development et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 884. 

No. 10–197. Bauer v. Holder, Attorney General. C. A. 
7th Cir. Certiorari denied. Reported below: 353 Fed. Appx. 38. 

No. 10–198. Donovan v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 690. 

No. 10–201. Grabner v. H&R Block Enterprises, Inc., 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 369 
Fed. Appx. 772. 

No. 10–208. Andrews v. Associated Anesthesiologists 
Services, P. C. Ct. App. D. C. Certiorari denied. Reported 
below: 991 A. 2d 34. 

No. 10–210. Kovacevich et vir v. United States. C. A. 
Fed. Cir. Certiorari denied. Reported below: 345 Fed. Appx. 
581. 

No. 10–215. Blakeney v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 985 A. 2d 463. 

No. 10–217. Marino v. Astrue, Commissioner of Social 
Security. C. A. 8th Cir. Certiorari denied. Reported below: 
373 Fed. Appx. 662. 

No. 10–221. Duffie et ux. v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 600 F. 3d 362. 

No. 10–225. Knutson et ux. v. City of Fargo, North Da­

kota. C. A. 8th Cir. Certiorari denied. Reported below: 600 
F. 3d 992. 

No. 10–226. Stotter v. University of Texas at San Anto­

nio et al. C. A. 5th Cir. Certiorari denied. Reported below: 
369 Fed. Appx. 641. 

No. 10–228. Godinez, aka Talavera v. United States. 
C. A. 5th Cir. Certiorari denied. 
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October 4, 2010 562 U. S. 

No. 10–234. Vaidyanathan v. Kappos, Under Secretary 
of Commerce for Intellectual Property and Director, 
Patent and Trademark Office. C. A. Fed. Cir. Certiorari 
denied. Reported below: 381 Fed. Appx. 985. 

No. 10–247. Weller, Individually and as the Personal 
Representative of the Estate of Hetherington v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
379 Fed. Appx. 910. 

No. 10–266. Frost et al. v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 355 Fed. Appx. 230. 

No. 10–267. United States ex rel. Haight et al. v. Catho­

lic Healthcare West et al. C. A. 9th Cir. Certiorari de­
nied. Reported below: 602 F. 3d 949. 

No. 10–5001. Garcia v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 376 Fed. Appx. 754. 

No. 10–5004. Foster et al. v. Booker et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 595 F. 3d 353. 

No. 10–5005. Coyle v. Aquila, Inc. C. A. 8th Cir. Certio­
rari denied. Reported below: 363 Fed. Appx. 419. 

No. 10–5006. Mitchell v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 985 A. 2d 1125. 

No. 10–5007. Moore v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 370 Fed. Appx. 559. 

No. 10–5008. Murray v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–5009. Morton v. Warren, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–5010. Espinoza v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 536. 

No. 10–5011. De La Torre v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 599 F. 3d 1198. 

No. 10–5012. Bowden v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 880. 
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No. 10–5013. Brooks v. Lubbock County Hospital Dis­

trict, dba UMC Health System. C. A. 5th Cir. Certiorari 
denied. Reported below: 373 Fed. Appx. 434. 

No. 10–5014. Claycomb v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 832. 

No. 10–5015. Colvin v. Sheets, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 598 F. 3d 242. 

No. 10–5016. Kuhs v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 223 Ariz. 376, 224 P. 3d 192. 

No. 10–5017. Lewis v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 10–5018. Long v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 369 Fed. Appx. 992. 

No. 10–5020. Mangino v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 981 A. 2d 926. 

No. 10–5021. Jones v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 596 F. 3d 881. 

No. 10–5023. Sapp v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 370 Fed. Appx. 63. 

No. 10–5024. Sed v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 601 F. 3d 224. 

No. 10–5026. Martin v. Holloway et al. Sup. Ct. Ohio. 
Certiorari denied. Reported below: 125 Ohio St. 3d 1409, 925 
N. E. 2d 998. 

No. 10–5027. Leon v. McCall, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 361 Fed. Appx. 509. 

No. 10–5028. Walsh v. Quinn et al. C. A. 3d Cir. Certio­
rari denied. Reported below: 359 Fed. Appx. 273. 

No. 10–5029. Williams v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. Reported below: 386 S. C. 503, 690 S. E. 2d 62. 

No. 10–5032. Wells v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 344 Fed. Appx. 839. 
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No. 10–5033. Ferri v. Corbett, Attorney General of 
Pennsylvania. C. A. 3d Cir. Certiorari denied. 

No. 10–5034. Hines v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 10–5035. Gonzalez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 592 F. 3d 675. 

No. 10–5036. Palazzo v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 445. 

No. 10–5037. Philius v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–5042. Kelly v. South Carolina Department of 
Corrections et al. C. A. 4th Cir. Certiorari denied. Re­
ported below: 382 Fed. Appx. 284. 

No. 10–5043. Small v. Artus, Superintendent, Clinton 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 10–5044. Schaefer v. Hubbard, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 10–5045. Sorokin v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–5046. Adams v. North Carolina. Gen. Ct. Justice, 
Super. Ct. Div., Cumberland County, N. C. Certiorari denied. 

No. 10–5047. Brown v. Camden County Counsel et al. 
C. A. 3d Cir. Certiorari denied. 

No. 10–5048. Agee v. Britten, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5049. Bruce v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 377 Fed. Appx. 551. 

No. 10–5050. Anthony v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–5051. Prescott v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 
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No. 10–5052. Smith v. Illinois. App. Ct. Ill., 4th Dist. Cer­
tiorari denied. Reported below: 394 Ill. App. 3d 1126, 985 N. E. 
2d 1089. 

No. 10–5053. Miller v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 10–5054. Barnes v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 29 So. 3d 1010. 

No. 10–5055. Burk v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 363 Fed. Appx. 655. 

No. 10–5056. Hernandez v. Martinez, Warden. C. A. 3d 
Cir. Certiorari denied. Reported below: 327 Fed. Appx. 340. 

No. 10–5057. Hunter v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 436. 

No. 10–5058. Fayemi v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 389 Ill. App. 3d 1160, 976 
N. E. 2d 1214. 

No. 10–5059. Gordon v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 10–5060. Fields v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. Reported below: 588 
F. 3d 270. 

No. 10–5061. Goodwin v. Davis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–5062. Noble v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 371 Fed. Appx. 423. 

No. 10–5063. Madison v. United States District Court 
for the Eastern District of Arkansas. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–5066. Padron Vazquez v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 383 Fed. Appx. 256. 

No. 10–5067. Conley v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 
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October 4, 2010 562 U. S. 

No. 10–5068. De La Cruz Suarez, aka de la Cruz v. 
United States. C. A. 11th Cir. Certiorari denied. Reported 
below: 601 F. 3d 1202. 

No. 10–5069. Correa v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 981 A. 2d 309. 

No. 10–5071. Craven v. Court of Appeals of Texas, Sec­

ond District. Sup. Ct. Tex. Certiorari denied. 

No. 10–5072. Demling v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5073. Everson v. Murphy, Commissioner, Connect­

icut Department of Correction, et al. C. A. 2d Cir. Cer­
tiorari denied. 

No. 10–5074. Rowland v. Lamarque, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 10–5075. Harbst v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–5076. Gold v. Schuette. C. A. 9th Cir. Certiorari 
denied. 

No. 10–5077. Honeycutt v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–5079. Gurski v. Outlaw, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 358 Fed. Appx. 770. 

No. 10–5080. Garcia v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–5081. Hemphill v. United States. C. A. D. C. Cir. 
Certiorari denied. 

No. 10–5083. Martin v. Hobbs, Director, Arkansas De­

partment of Correction. Sup. Ct. Ark. Certiorari denied. 
Reported below: 2010 Ark. 164. 

No. 10–5084. Moddison v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 363 Fed. Appx. 473. 
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No. 10–5085. Hines v. Anderson et al. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5086. Hill v. Byrd, Warden. C. A. 5th Cir. Certio­
rari denied. 

No. 10–5087. Foster v. Sargus et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 10–5088. Clinton v. California. C. A. 9th Cir. Certio­
rari denied. 

No. 10–5089. Vannausdle v. Pierce County Department 
of Assigned Counsel et al. Ct. App. Wash. Certiorari de­
nied. Reported below: 149 Wash. App. 1054. 

No. 10–5090. Harvey v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 972 A. 2d 553. 

No. 10–5091. Howard v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 369 Fed. Appx. 354. 

No. 10–5092. Himmelreich v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 363 Fed. Appx. 175. 

No. 10–5093. Hendrix v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 10. 

No. 10–5094. Fields v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 347 Fed. Appx. 782. 

No. 10–5095. Flenoid v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5096. Hopkins v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 122. 

No. 10–5097. Bates v. Bodison, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 335. 

No. 10–5098. Bowers v. Scott, Administrator, Southwest­

ern Regional Jail, et al. Sup. Ct. App. W. Va. Certiorari 
denied. Reported below: 226 W. Va. 130, 697 S. E. 2d 722. 

No. 10–5099. Bortolon v. Brown, Attorney General of 
California. C. A. 9th Cir. Certiorari denied. 
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October 4, 2010 562 U. S. 

No. 10–5100. Peng Thao v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5102. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 356 Fed. Appx. 359. 

No. 10–5103. Witherow v. Smith, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5104. Tackett v. Ohio. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 124 Ohio St. 3d 1471, 921 N. E. 2d 244. 

No. 10–5105. Ruddle v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 765. 

No. 10–5107. McDonald v. Hardy, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 359 Fed. Appx. 650. 

No. 10–5108. Sierra v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 600 F. 3d 263. 

No. 10–5110. Wright v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 347. 

No. 10–5111. Vasquez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 541. 

No. 10–5112. Walker v. Reese et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 364 Fed. Appx. 872. 

No. 10–5114. Collins v. Runnels, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 603 F. 3d 1127. 

No. 10–5116. Cady v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–5117. Desmarat v. Artus, Superintendent, Clin­

ton Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 10–5118. Dotson v. Texas. Ct. App. Tex., 9th Dist. 
Certiorari denied. 

No. 10–5120. Dorsey v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 10–5121. Campos v. Conway, Superintendent, Attica 
Correctional Facility. App. Div., Sup. Ct. N. Y., 4th Jud. 
Dept. Certiorari denied. 

No. 10–5122. Martin v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 10–5123. Coe v. United States. C. A. 7th Cir. Certio­
rari denied. 

No. 10–5125. Lietzke v. City of Montgomery, Alabama, 
et al. Sup. Ct. Nev. Certiorari denied. Reported below: 126 
Nev. 733. 

No. 10–5126. Larson v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5127. Violente Mundo v. United States. C. A. 4th 
Cir. Certiorari denied. 

No. 10–5129. Parker v. Parker et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 708. 

No. 10–5131. Turpin v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 593 F. 3d 747. 

No. 10–5132. Wilson v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 369 Fed. Appx. 522. 

No. 10–5133. Taylor v. Davis, Judge, United States Dis­

trict Court for the Eastern District of Virginia. C. A. 
4th Cir. Certiorari denied. 

No. 10–5136. Perez v. Georgelis et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 351 Fed. Appx. 788. 

No. 10–5137. Clinton v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 591 F. 3d 968. 

No. 10–5138. Cartagena, aka Mejia v. United States. 
C. A. 1st Cir. Certiorari denied. Reported below: 593 F. 3d 104. 

No. 10–5139. Curry v. Wolfenbarger, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 10–5140. Ramirez-Esqueda v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 596 F. 3d 1017. 
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October 4, 2010 562 U. S. 

No. 10–5141. Flores Salas v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 372 Fed. Appx. 355. 

No. 10–5142. Mobley v. Ohio. Ct. App. Ohio, Fairfield 
County. Certiorari denied. Reported below: 2009-Ohio-5718. 

No. 10–5143. Triana v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 20. 

No. 10–5144. Wilson v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–5145. Nichols v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 546. 

No. 10–5146. Weicksel v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 261. 

No. 10–5147. Azure, aka Wind v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 596 F. 3d 449. 

No. 10–5148. Johnson v. Pennsylvania. Sup. Ct. Pa. Cer­
tiorari denied. Reported below: 604 Pa. 176, 985 A. 2d 915. 

No. 10–5150. Kelly-Palmer v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 360 Fed. Appx. 941. 

No. 10–5151. Bittan v. Hawaii Department of Human 
Services. Sup. Ct. Haw. Certiorari denied. Reported below: 
123 Haw. 1, 229 P. 3d 1066. 

No. 10–5152. Belk v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 374 Fed. Appx. 372. 

No. 10–5155. Burks v. Rushton, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 368 Fed. Appx. 375. 

No. 10–5156. Burge v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 10–5157. Odom v. North Dakota. Sup. Ct. N. D. Cer­
tiorari denied. Reported below: 780 N. W. 2d 666. 

No. 10–5158. McGraw v. Arkansas Department of Cor­

rection. C. A. 8th Cir. Certiorari denied. 
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No. 10–5159. Pearson v. Keller, Secretary, North Caro­

lina Department of Correction, et al. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 371 Fed. Appx. 442. 

No. 10–5160. Lawhorn v. Allen, Commissioner, Alabama 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 519 F. 3d 1272. 

No. 10–5161. Merritt v. McNeil, Secretary, Florida De­

partment of Corrections, et al. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 27 So. 3d 34. 

No. 10–5162. Pinder v. Hobbs, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 10–5163. Reyes v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 363 Fed. Appx. 192. 

No. 10–5164. Roman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 28. 

No. 10–5166. Stevenson v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 989 A. 2d 710. 

No. 10–5167. Duncan v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 356 Fed. Appx. 250. 

No. 10–5168. Van Cox v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–5169. Coleman v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 982 A. 2d 1148. 

No. 10–5170. Calderon-Lopez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 10–5173. Kim v. United States. C. A. 9th Cir. Certio­
rari denied. 

No. 10–5174. Morgan v. Minger. C. A. 7th Cir. Certiorari 
denied. Reported below: 355 Fed. Appx. 53. 

No. 10–5177. Forde v. California et al. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5178. Santiago v. Battaglia et al. C. A. 7th Cir. 
Certiorari denied. 
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October 4, 2010 562 U. S. 

No. 10–5179. Shah, fka Lindsey v. Delaware. Sup. Ct. 
Del. Certiorari denied. Reported below: 992 A. 2d 1237. 

No. 10–5180. Murray v. Lene et al. C. A. 8th Cir. Certio­
rari denied. Reported below: 595 F. 3d 868. 

No. 10–5181. Winters v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 600 F. 3d 963. 

No. 10–5182. Stegeman v. Lillig. Ct. App. Ga. Certiorari 
denied. 

No. 10–5184. Roberts v. McCulloch. C. A. 7th Cir. Cer­
tiorari denied. 

No. 10–5185. Robinson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 328 Fed. Appx. 340. 

No. 10–5186. Moore v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 365 Fed. Appx. 800. 

No. 10–5187. Lewis v. Sinclair, Superintendent, Wash­

ington State Penitentiary. C. A. 9th Cir. Certiorari denied. 

No. 10–5188. Gonzalez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 202. 

No. 10–5189. Bloss v. Rozum, Superintendent, State Cor­

rectional Institution at Somerset, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–5190. Askins v. Nevada et al. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–5191. Nasuti v. Merit Systems Protection Board. 
C. A. Fed. Cir. Certiorari denied. Reported below: 376 Fed. 
Appx. 29. 

No. 10–5192. Benjamin v. Goiner et al. C. A. 4th Cir. 
Certiorari denied. 

No. 10–5194. Garduno v. Lewis, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 820. 

No. 10–5197. Galindo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 811. 
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No. 10–5198. Hines v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 378 Fed. Appx. 133. 

No. 10–5199. Futch v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 286 Ga. 378, 687 S. E. 2d 805. 

No. 10–5200. Hogan v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 12 So. 3d 835. 

No. 10–5201. Hurd v. Cain, Warden. C. A. 5th Cir. Certio­
rari denied. 

No. 10–5202. Guzman v. Washington. Ct. App. Wash. Cer­
tiorari denied. Reported below: 151 Wash. App. 1031. 

No. 10–5203. Gatson v. Forrest. Super. Ct. N. J., App. Div. 
Certiorari denied. 

No. 10–5204. Hamilton v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 591 F. 3d 1017. 

No. 10–5206. Owens v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 982 A. 2d 310. 

No. 10–5209. Manuel v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 342 Fed. Appx. 844. 

No. 10–5212. Jones v. Burns. C. A. 8th Cir. Certiorari de­
nied. Reported below: 373 Fed. Appx. 658. 

No. 10–5214. Elswick v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 19. 

No. 10–5215. Claridy v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 601 F. 3d 276. 

No. 10–5216. Douglas v. Hyden. C. A. 9th Cir. Certiorari 
denied. 

No. 10–5217. Villa v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 371 Fed. Appx. 668. 

No. 10–5218. Thomas v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 593 F. 3d 752. 

No. 10–5219. Thompson v. Cortez Masto, Attorney Gen­

eral of Nevada, et al. C. A. 9th Cir. Certiorari denied. 
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October 4, 2010 562 U. S. 

No. 10–5220. Wilson v. Kernan et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 369 Fed. Appx. 831. 

No. 10–5222. Lowe v. Pierce, Warden. C. A. 7th Cir. Cer­
tiorari denied. 

No. 10–5223. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 290. 

No. 10–5224. James v. Lemay et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 378 Fed. Appx. 455. 

No. 10–5225. Carter v. Schuette; and 
No. 10–5319. Gold v. Schuette. C. A. 9th Cir. Certiorari 

denied. Reported below: 362 Fed. Appx. 863. 

No. 10–5226. Barrera v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–5227. Allen v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 944. 

No. 10–5230. Ayala v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 601 F. 3d 256. 

No. 10–5234. Burt v. Eagleton, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 372 Fed. Appx. 372. 

No. 10–5235. Baker v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 33 So. 3d 46. 

No. 10–5236. Humphrey v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5237. Hunt v. Mitchell, Correctional Adminis­

trator, Mountain View Correctional Institution. C. A. 
4th Cir. Certiorari denied. Reported below: 367 Fed. Appx. 454. 

No. 10–5238. Franklin v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 980 A. 2d 1174. 

No. 10–5239. Rivera v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 958. 

No. 10–5241. Rian v. Texas. Ct. App. Tex., 3d Dist. Certio­
rari denied. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



ORDERS 911 

562 U. S. October 4, 2010 

No. 10–5242. David v. Scutt, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 10–5243. Canales v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–5244. Daughty v. Larkins, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5245. Clark v. Ricci, Associate Administrator, 
New Jersey State Prison, et al. C. A. 3d Cir. Certiorari 
denied. 

No. 10–5246. Hamm v. Rendell, Governor of Pennsylva­

nia, et al. C. A. 3d Cir. Certiorari denied. Reported below: 
376 Fed. Appx. 244. 

No. 10–5248. Gregory v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
601 F. 3d 347. 

No. 10–5249. D. F. v. New Jersey Division of Youth 
and Family Services. Super. Ct. N. J., App. Div. Certiorari 
denied. 

No. 10–5250. Hendricks v. South Carolina Department 
of Corrections. Sup. Ct. S. C. Certiorari denied. 

No. 10–5251. Hall v. Jacoby & Meyers Law Offices, Inc. 
Ct. App. N. Y. Certiorari denied. Reported below: 14 N. Y. 3d 
757, 925 N. E. 2d 88. 

No. 10–5253. Frederick v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–5254. Guillen-Reyes v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 10–5255. Hobbs v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 10–5256. Morris v. McDaniel, Warden, et al. C. A. 
9th Cir. Certiorari denied. 
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October 4, 2010 562 U. S. 

No. 10–5259. Hall v. Bodison, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 361 Fed. Appx. 498. 

No. 10–5261. Henderson v. California. Sup. Ct. Cal. 
Certiorari denied. 

No. 10–5262. Isanan v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 367 Fed. Appx. 453. 

No. 10–5264. Ihsaan, aka Mayweather v. Wilkinson et al. 
C. A. 5th Cir. Certiorari denied. 

No. 10–5265. Graham v. Missouri. Ct. App. Mo., Western 
Dist. Certiorari denied. Reported below: 306 S. W. 3d 613. 

No. 10–5266. George v. Walsh, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–5267. Cruz Gonzalez v. Thaler, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 10–5268. Cohen v. Hodges, Inspector, United States 
Postal Service, et al. C. A. 10th Cir. Certiorari denied. 
Reported below: 369 Fed. Appx. 953. 

No. 10–5269. Coker v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 10–5271. Escamilla v. Nebraska. Sup. Ct. Neb. Cer­
tiorari denied. 

No. 10–5272. Cavin v. Wolfenbarger, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 10–5273. Clark v. Astrue, Commissioner of Social Se­

curity. C. A. 2d Cir. Certiorari denied. 

No. 10–5274. Coleman, aka Long v. United States. C. A. 
3d Cir. Certiorari denied. Reported below: 371 Fed. Appx. 288. 

No. 10–5275. John R. G. v. Catholic Charities of South­

ern Nevada. Sup. Ct. Nev. Certiorari denied. Reported 
below: 125 Nev. 1048, 281 P. 3d 1186. 
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No. 10–5276. Grindemann v. Humphreys, Warden. Ct. 
App. Wis. Certiorari denied. 

No. 10–5277. Hudson v. McKee, Warden; and Dowe v. Hof­

bauer, Warden. C. A. 6th Cir. Certiorari denied. 

No. 10–5278. Gerard v. Parkland Plaza Veterinary 
Clinic (two judgments). Ct. App. Wis. Certiorari denied. Re­
ported below: 322 Wis. 2d 736, 778 N. W. 2d 172 (first judgment); 
323 Wis. 2d 278, 779 N. W. 2d 725 (second judgment). 

No. 10–5279. Koon v. Rushton, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 364 Fed. Appx. 22. 

No. 10–5280. Landrigan v. Arizona. Super. Ct. Ariz., 
County of Maricopa. Certiorari denied. 

No. 10–5281. Maske v. Chappell et al. C. A. 10th Cir. 
Certiorari denied. 

No. 10–5283. Wallace v. Florida Parole Commission. 
C. A. 11th Cir. Certiorari denied. 

No. 10–5284. Vargas v. Adams, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 10–5285. Williams v. Hobbs, Director, Arkansas De­

partment of Correction. Sup. Ct. Ark. Certiorari denied. 
Reported below: 2009 Ark. 523, 357 S. W. 3d 867. 

No. 10–5286. Williams v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 366. 

No. 10–5288. Green v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 599 F. 3d 360. 

No. 10–5290. Garcia v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–5291. Maske v. Murphy et al. C. A. 10th Cir. Cer­
tiorari denied. 

No. 10–5292. Maske v. Estrada et al. C. A. 10th Cir. 
Certiorari denied. 

No. 10–5293. Maske v. City of Aurora, Colorado. C. A. 
10th Cir. Certiorari denied. 
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October 4, 2010 562 U. S. 

No. 10–5294. Jackson v. Roe, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–5295. Lacey v. Dominguez et al. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5298. Bishop v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 603 F. 3d 279. 

No. 10–5299. Anthony v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 22 So. 3d 555. 

No. 10–5300. Barron v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 10–5301. Armstrong v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 476. 

No. 10–5302. Chestang v. Hobbs, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 10–5303. Dumas v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 361 Fed. Appx. 646. 

No. 10–5304. Cox v. Florida. C. A. 11th Cir. Certiorari 
denied. 

No. 10–5305. Romero-Moreno, aka Tolidano v. Holder, 
Attorney General. C. A. 9th Cir. Certiorari denied. 

No. 10–5306. Osorio v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–5307. Merilien v. Danforth, Warden. C. A. 11th 
Cir. Certiorari denied. 

No. 10–5308. Martin v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 638. 

No. 10–5310. Ruff v. Florida. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 28 So. 3d 45. 

No. 10–5311. Spears v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–5313. Siringi v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 372 Fed. Appx. 494. 
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No. 10–5314. Roberts v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 30 So. 3d 503. 

No. 10–5315. Rivas v. Ryan, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 373 Fed. Appx. 718. 

No. 10–5316. Ramirez v. Almager, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5317. Young v. United States District Court for 
the District of Columbia. C. A. D. C. Cir. Certiorari denied. 

No. 10–5318. Williams v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 988 A. 2d 509. 

No. 10–5320. Jones et al. v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 600 F. 3d 847. 

No. 10–5321. Espinal v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 10–5322. Case v. Denney, Warden. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–5323. Moreno v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5324. Miller v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 366 Fed. Appx. 717. 

No. 10–5325. Bolden v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 596 F. 3d 976. 

No. 10–5326. Moore v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 372 Fed. Appx. 269. 

No. 10–5327. Morales v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. 

No. 10–5331. Buzzell et ux v. Town Council of the Town 
of Kilmarnock, Virginia, et al. Sup. Ct. Va. Certiorari 
denied. 

No. 10–5332. Nechovski v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 568. 

No. 10–5333. Meister v. Scott et al. C. A. 11th Cir. Cer­
tiorari denied. 
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October 4, 2010 562 U. S. 

No. 10–5335. Marshall v. Huber et al. C. A. 6th Cir. 
Certiorari denied. 

No. 10–5336. Jackson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 344 Fed. Appx. 391. 

No. 10–5337. Hamilton v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 33 So. 3d 37. 

No. 10–5338. Hefley v. Delaware. Sup. Ct. Del. Certio­
rari denied. Reported below: 986 A. 2d 1164. 

No. 10–5339. Mehta v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 594 F. 3d 277. 

No. 10–5340. Pereira v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 31 So. 2d 791. 

No. 10–5341. Sluder v. United States; and 
No. 10–5342. Saturday v. United States. C. A. 9th Cir. 

Certiorari denied. Reported below: 593 F. 3d 990. 

No. 10–5343. Salazar-Munoz v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 10–5344. Quintero v. Cate, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. 

No. 10–5346. Nodarse v. Obama, President of the United 
States, et al. C. A. 9th Cir. Certiorari denied. 

No. 10–5347. Dade v. Department of Commerce. C. A. 
Fed. Cir. Certiorari denied. Reported below: 368 Fed. Appx. 
122. 

No. 10–5348. Da Matha De Santanna v. Uhaul Company 
of Metro DC. C. A. 4th Cir. Certiorari denied. 

No. 10–5351. Weaver v. Bullock, Attorney General of 
Montana, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 370 Fed. Appx. 869. 

No. 10–5352. Herndon v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 978 A. 2d 1211. 
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No. 10–5353. Velarde v. California. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. 

No. 10–5354. Vasquez et al. v. Walker, Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 359 Fed. Appx. 758. 

No. 10–5355. Lewis v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 373 Fed. Appx. 930. 

No. 10–5356. Loray v. United States; and 
No. 10–5654. Stanley v. United States. C. A. 11th Cir. 

Certiorari denied. Reported below: 376 Fed. Appx. 933. 

No. 10–5357. Jackson v. Bittick et al. Sup. Ct. Ga. 
Certiorari denied. Reported below: 286 Ga. 364, 690 S. E. 2d 
803. 

No. 10–5358. Mathews v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 34 So. 3d 2. 

No. 10–5359. Lewis v. Washington Department of Cor­

rections et al. C. A. 9th Cir. Certiorari denied. 

No. 10–5360. Noel v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 372 Fed. Appx. 586. 

No. 10–5361. Merlino v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 592 F. 3d 22. 

No. 10–5362. Pierce v. City of Mullins Police Depart­

ment et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 368 Fed. Appx. 360. 

No. 10–5363. Walker v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 745. 

No. 10–5364. Williams v. Ryan, Director, Arizona De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 351 Fed. Appx. 252. 

No. 10–5366. Walker v. Phelps, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 10–5367. Wallace v. Louisiana. Sup. Ct. La. Certio­
rari denied. Reported below: 31 So. 3d 1059. 
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October 4, 2010 562 U. S. 

No. 10–5369. Araujo-Rios v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 373 Fed. Appx. 779. 

No. 10–5370. Brown v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 372 Fed. Appx. 643. 

No. 10–5372. Duty v. Workman, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 863. 

No. 10–5373. Bovarie v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5374. Severance v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–5375. Zuck v. Nebraska. Ct. App. Neb. Certiorari 
denied. 

No. 10–5376. West v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 371 Fed. Appx. 625. 

No. 10–5377. Willard v. New York. C. A. 2d Cir. Certio­
rari denied. 

No. 10–5378. Chavez-Suarez v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 597 F. 3d 1137. 

No. 10–5379. Arevalo v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 957. 

No. 10–5380. Blood v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 10–5381. Pittman v. Michigan. Cir. Ct. Wayne County, 
Mich. Certiorari denied. 

No. 10–5382. Moore v. Texas. Ct. App. Tex., 10th Dist. 
Certiorari denied. 

No. 10–5383. Nigl v. Wisconsin. Ct. App. Wis. Certiorari 
denied. 

No. 10–5384. Rudow v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 373 Fed. Appx. 298. 

No. 10–5386. Reynolds v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 356. 
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No. 10–5387. Staples v. Chester, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 925. 

No. 10–5388. Slaughter v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 10–5389. MacKenzie v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–5390. Johnson-Chandler v. District of Columbia 
Department of Employment Services. Ct. App. D. C. Cer­
tiorari denied. 

No. 10–5391. Linzy v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 604 F. 3d 319. 

No. 10–5392. Moore v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. Reported below: 309 S. W. 3d 512. 

No. 10–5395. Jones v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 378 Fed. Appx. 359. 

No. 10–5396. Lomack v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5397. Williams v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–5398. Shannon v. Houston, Director, Nebraska 
Department of Correctional Services. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–5399. Von Staich v. Curry, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5401. Temple v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 668. 

No. 10–5402. Garcia v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 604 F. 3d 186. 

No. 10–5404. Patton v. North Carolina. Gen. Ct. Justice, 
Super. Ct. Div., Richmond County, N. C. Certiorari denied. 
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October 4, 2010 562 U. S. 

No. 10–5405. Moreno-Montano v. Jacquert et al. C. A. 
10th Cir. Certiorari denied. Reported below: 376 Fed. Appx. 
865. 

No. 10–5406. Hinkley v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–5407. Adams v. Department of Defense. C. A. 
Fed. Cir. Certiorari denied. Reported below: 371 Fed. 
Appx. 93. 

No. 10–5408. Benjamin v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 596 F. 3d 976. 

No. 10–5409. Clemmons v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 507. 

No. 10–5410. Badue v. McGinness, Sheriff, Sacramento 
County, California, et al. C. A. 9th Cir. Certiorari denied. 

No. 10–5411. Wilson v. Bell, Warden. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 368 Fed. Appx. 627. 

No. 10–5412. Sholes v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 370 Fed. Appx. 531. 

No. 10–5413. Rashid v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 375 Fed. Appx. 199. 

No. 10–5414. Roberson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 235. 

No. 10–5415. Ramos-Hernandez v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 10–5417. Harris v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 373 Fed. Appx. 377. 

No. 10–5418. Brown v. Watters, Superintendent, Cen­

tral Wisconsin Center for the Developmentally Dis­

abled. C. A. 7th Cir. Certiorari denied. Reported below: 
599 F. 3d 602. 

No. 10–5419. Waid v. United States. C. A. 5th Cir. Cer­
tiorari denied. 
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No. 10–5420. Wooten v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. Reported below: 598 
F. 3d 215. 

No. 10–5421. Morgan v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–5422. Sharpe v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 26 So. 3d 586. 

No. 10–5423. Vongxay v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 594 F. 3d 1111. 

No. 10–5424. Gregory v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 591 F. 3d 964. 

No. 10–5425. Ellison v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 632 F. 3d 727. 

No. 10–5426. Manning v. McCollum, Attorney General 
of Florida. C. A. 11th Cir. Certiorari denied. Reported 
below: 373 Fed. Appx. 933. 

No. 10–5427. Lee v. Ishee et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 383 Fed. Appx. 499. 

No. 10–5429. Patrick v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 394 Ill. App. 3d 1114, 985 
N. E. 2d 1084. 

No. 10–5430. Park v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 373 Fed. Appx. 463. 

No. 10–5431. Stinson v. Knowles, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 357 Fed. Appx. 910. 

No. 10–5433. Jones v. Texas. Ct. App. Tex., 5th Dist. Cer­
tiorari denied. 

No. 10–5434. Winters v. Fisher, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5435. Lin Xian Wu v. United States. C. A. 2d Cir. 
Certiorari denied. 
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October 4, 2010 562 U. S. 

No. 10–5436. Ulloa v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. Reported below: 180 Cal. App. 
4th 601, 102 Cal. Rptr. 3d 743. 

No. 10–5437. Vereen v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 373 Fed. Appx. 517. 

No. 10–5439. Franklin v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 367. 

No. 10–5440. Garcia-Montano v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 373 Fed. Appx. 509. 

No. 10–5441. Lane-El v. Sevier, Superintendent, Miami 
Correctional Facility. C. A. 7th Cir. Certiorari denied. 

No. 10–5442. Fitzgerald v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 373 Fed. Appx. 935. 

No. 10–5444. Gist v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 382 Fed. Appx. 181. 

No. 10–5447. Brown v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–5448. McBride v. Murray. Sup. Ct. Ga. Certiorari 
denied. Reported below: 287 Ga. 99, 694 S. E. 2d 99. 

No. 10–5449. Ruiz-Guifarro v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 375 Fed. Appx. 392. 

No. 10–5450. Wise v. Kaiser et al. C. A. 7th Cir. Certio­
rari denied. Reported below: 371 Fed. Appx. 673. 

No. 10–5451. Wyrick v. Ebbert, Warden. C. A. 3d Cir. 
Certiorari denied. Reported below: 347 Fed. Appx. 732. 

No. 10–5452. Thomas v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. Reported below: 312 S. W. 3d 732. 

No. 10–5453. Beaty v. Arizona. Super. Ct. Ariz., County of 
Maricopa. Certiorari denied. 

No. 10–5454. Sanchez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 917. 

No. 10–5455. Evans v. Okaloosa County, Florida, et al. 
C. A. 11th Cir. Certiorari denied. 
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No. 10–5456. Ewart v. Iowa. Sup. Ct. Iowa. Certiorari 
denied. 

No. 10–5457. Calhoun v. Richards. C. A. 9th Cir. Certio­
rari denied. 

No. 10–5458. Cheatham v. Coleman, Superintendent, 
State Correctional Institution at Fayette, et al. C. A. 
3d Cir. Certiorari denied. 

No. 10–5459. Jackson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–5460. Martinez, aka Suarez v. United States. 
C. A. 2d Cir. Certiorari denied. 

No. 10–5461. Wong v. San Martin et al. App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. 

No. 10–5462. Teague v. North Carolina Department of 
Transportation. Sup. Ct. N. C. Certiorari denied. 

No. 10–5463. Coopman v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 602 F. 3d 814. 

No. 10–5465. Page v. Premo, Superintendent, Oregon 
State Penitentiary. C. A. 9th Cir. Certiorari denied. 

No. 10–5466. Ocasio v. Greene et al. C. A. 2d Cir. Cer­
tiorari denied. 

No. 10–5468. White Horse v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5469. Washington v. Adams, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 10–5470. Barajas Navarro v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 375 Fed. Appx. 738. 

No. 10–5471. McKenzie v. Brown, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 689. 

No. 10–5472. Martinez v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 312. 

No. 10–5473. Roark v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 375 Fed. Appx. 368. 
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October 4, 2010 562 U. S. 

No. 10–5474. Corbin v. Wheeler, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 354 Fed. Appx. 763. 

No. 10–5475. Sanders v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–5476. Spearman v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5477. Williamson v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 394 Ill. App. 3d 1106, 985 
N. E. 2d 1081. 

No. 10–5478. Rodriguez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 343 Fed. Appx. 223. 

No. 10–5480. Bartakian v. Clark County, Nevada, et al. 
Sup. Ct. Nev. Certiorari denied. Reported below: 125 Nev. 
1019, 281 P. 3d 1153. 

No. 10–5481. Blue v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 374 Fed. Appx. 226. 

No. 10–5483. Morace v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 594 F. 3d 340. 

No. 10–5484. White v. Guzman et al. Sup. Ct. Ohio. Cer­
tiorari denied. Reported below: 125 Ohio St. 3d 1434, 927 N. E. 
2d 8. 

No. 10–5485. Meredith v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 28 So. 3d 50. 

No. 10–5486. Rebardi v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 10–5487. Sullivan v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 10–5488. Olivo-Rodriguez v. Holder, Attorney Gen­

eral. C. A. 2d Cir. Certiorari denied. 

No. 10–5489. Mehta v. Court of Appeal of California, 
Third Appellate District, et al. Sup. Ct. Cal. Certiorari 
denied. 
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No. 10–5491. Vega v. New York. App. Div., Sup. Ct. N. Y., 
1st Jud. Dept. Certiorari denied. Reported below: 68 App. Div. 
3d 665, 892 N. Y. S. 2d 355. 

No. 10–5492. Williams v. Rader, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 10–5493. Moore v. Ohio. Ct. App. Ohio, Lucas County. 
Certiorari denied. Reported below: 2010-Ohio-396. 

No. 10–5494. Norton v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–5495. Nguyen, aka Tran v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 596 F. 3d 913. 

No. 10–5496. Powell v. Walsh, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–5497. Murphy v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 10–5498. McAdory v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5499. Espinoza-Fajardo v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 375 Fed. Appx. 409. 

No. 10–5500. Eremeyev v. New York et al. C. A. 2d Cir. 
Certiorari denied. 

No. 10–5501. McNeil v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford. C. A. 3d 
Cir. Certiorari denied. 

No. 10–5502. Beltran-Lastra v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 363 Fed. Appx. 534. 

No. 10–5503. Beasley v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 10–5504. Adams v. Simpson, Warden. C. A. 6th Cir. 
Certiorari denied. 
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October 4, 2010 562 U. S. 

No. 10–5505. Brown v. City of North Chicago, Illinois, 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 365 
Fed. Appx. 13. 

No. 10–5506. Carter v. Grounds, Acting Warden. C. A. 
7th Cir. Certiorari denied. 

No. 10–5507. Tressler v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 35 So. 3d 33. 

No. 10–5508. Willis v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–5509. Udoinyion v. DeKalb County, Georgia, 
et al. C. A. 11th Cir. Certiorari denied. 

No. 10–5510. King v. Keller, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 70. 

No. 10–5511. Lowry et ux. v. Yavapai County Board of 
Supervisors et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 362 Fed. Appx. 871. 

No. 10–5513. Drummond v. Ryan, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 10–5514. Dillehay, aka Smith v. Astrue, Commis­

sioner of Social Security. C. A. 8th Cir. Certiorari denied. 
Reported below: 357 Fed. Appx. 736. 

No. 10–5515. Davis v. Huckabay et al. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 10–5516. Parker v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 341 Fed. Appx. 122. 

No. 10–5517. Monterrozo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 604. 

No. 10–5518. Kangere v. Davenport. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 372 Fed. Appx. 371. 

No. 10–5519. Kriz v. 12th Judicial District Board of 
Mental Health of Box Butte County et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 721. 
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No. 10–5521. Matthews v. Clark County Detention Cen­

ter et al. C. A. 9th Cir. Certiorari denied. 

No. 10–5523. Williams v. Jones et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 10–5524. Taplin v. Yates, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 356 Fed. Appx. 936. 

No. 10–5526. Mrina v. Holder, Attorney General. C. A. 
5th Cir. Certiorari denied. Reported below: 350 Fed. Appx. 966. 

No. 10–5527. Scott v. JP Morgan Chase Bank. C. A. 5th 
Cir. Certiorari denied. Reported below: 373 Fed. Appx. 528. 

No. 10–5528. Soentgen v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 981 A. 2d 935. 

No. 10–5529. Wansley v. King et al. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–5530. Villafuerte v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 594 F. 3d 1303. 

No. 10–5531. Webster v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 373 Fed. Appx. 867. 

No. 10–5532. Reece v. Countrywide Home Loans et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 373 Fed. 
Appx. 530. 

No. 10–5534. Dobre v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–5535. Leyva v. Williams et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–5536. Lomas v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 376 Fed. Appx. 365. 

No. 10–5537. Johnson v. Basinger. C. A. 7th Cir. Certio­
rari denied. 

No. 10–5538. Kaufman v. Robinson Property Group 
Limited Partnership. C. A. 5th Cir. Certiorari denied. 
Reported below: 373 Fed. Appx. 494. 
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October 4, 2010 562 U. S. 

No. 10–5540. Cooper v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 955. 

No. 10–5542. Richardson v. California. Sup. Ct. Cal. 
Certiorari denied. 

No. 10–5543. Bernazal v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–5544. Alcalde v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–5545. Cabrera v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 78. 

No. 10–5546. Scaggs v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 377 Fed. Appx. 653. 

No. 10–5547. Hall v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 373 Fed. Appx. 588. 

No. 10–5548. Flores-Cruz v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 393. 

No. 10–5550. Hernandez-Dominguez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 374 Fed. 
Appx. 558. 

No. 10–5551. Hargrave v. Arizona. Sup. Ct. Ariz. Certio­
rari denied. Reported below: 225 Ariz. 1, 234 P. 3d 569. 

No. 10–5552. Grogger v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 10–5553. Graham v. Board of Trustees of the Cali­

fornia State University System et al. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–5554. Garcia v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 403. 

No. 10–5555. Foster v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 374 Fed. Appx. 448. 

No. 10–5556. Bustamante Gonzalez v. Washington. Sup. 
Ct. Wash. Certiorari denied. Reported below: 168 Wash. 2d 
256, 226 P. 3d 131. 
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No. 10–5559. Blevins v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–5560. Brown v. Mills, Superintendent, Two Riv­

ers Correctional Institution. C. A. 9th Cir. Certiorari 
denied. 

No. 10–5561. Bey v. I. B. E. W. Local Union #3 Union Rep­

resentatives et al. C. A. 2d Cir. Certiorari denied. Re­
ported below: 374 Fed. Appx. 187. 

No. 10–5562. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 18. 

No. 10–5563. Singleton v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 373 Fed. Appx. 532. 

No. 10–5564. Quinones v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 34. 

No. 10–5565. Deveau v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–5568. Salter v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–5570. Cross v. Benedetti, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 10–5573. Price v. Nooth, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. 

No. 10–5576. McNeil v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 991. 

No. 10–5577. Varela v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 586 F. 3d 1249. 

No. 10–5578. Velasquez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 632. 

No. 10–5579. Villarreal v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 467. 

No. 10–5580. White v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 590 F. 3d 1210. 
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No. 10–5581. 
No. 10–5582. 

tiorari denied. 

Wilkes v. United States; and 
Wilkes v. United States. C. A. 4th 
Reported below: 376 Fed. Appx. 295. 

Cir. Cer-

No. 10–5583. Banda-Collazo, aka Collazo-Banda, aka 
Banda Collazo, aka Collazo Bonda v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 378 Fed. Appx. 425. 

No. 10–5585. Daniels v. McDaniel, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 10–5587. Johnson v. Premo, Superintendent, Oregon 
State Penitentiary, et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 350 Fed. Appx. 187. 

No. 10–5588. Berg v. Prison Health Services et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 376 Fed. 
Appx. 723. 

No. 10–5589. Owens v. Marshall, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5591. Thurmon v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5593. McIntosh v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 373 Fed. Appx. 597. 

No. 10–5594. Turner v. Edmonds. Sup. Ct. Tex. Certio­
rari denied. 

No. 10–5595. Wade v. Shartle, Warden, et al. C. A. 6th 
Cir. Certiorari denied. 

No. 10–5597. Benjamin v. Reid et al. C. A. 4th Cir. Cer­
tiorari denied. 

No. 10–5598. Applewhite v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 373 Fed. Appx. 969. 

No. 10–5599. Anderson v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–5600. Valdez v. United States. C. A. 9th Cir. Cer­
tiorari denied. 
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No. 10–5602. Smith v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 375 Fed. Appx. 320. 

No. 10–5603. Wheeler v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 977 A. 2d 973 and 987 A. 2d 
431. 

No. 10–5604. Reese v. Maine. Sup. Jud. Ct. Me. Certiorari 
denied. Reported below: 991 A. 2d 806. 

No. 10–5605. Ramsey v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 968. 

No. 10–5606. Castillo Sanchez v. Oklahoma. Ct. Crim. 
App. Okla. Certiorari denied. Reported below: 223 P. 3d 980. 

No. 10–5607. Powell v. Lee, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 10–5608. Odum v. New York. App. Div., Sup. Ct. N. Y., 
4th Jud. Dept. Certiorari denied. Reported below: 67 App. Div. 
3d 1465, 890 N. Y. S. 2d 241. 

No. 10–5609. Miles v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 10–5611. McBride v. New York. Ct. App. N. Y. Cer­
tiorari denied. Reported below: 14 N. Y. 3d 440, 928 N. E. 2d 
1027. 

No. 10–5612. Mitchell v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 386 Ill. App. 3d 1119, 970 
N. E. 2d 623. 

No. 10–5613. Anderson v. Missouri. Sup. Ct. Mo. Certio­
rari denied. Reported below: 306 S. W. 3d 529. 

No. 10–5614. Kelly v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 10–5615. Dowdy v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–5616. Wells v. Washington. Ct. App. Wash. Cer­
tiorari denied. Reported below: 154 Wash. App. 1018. 
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No. 10–5617. Williams v. Clay Electric Cooperative, 
Inc., et al. Sup. Ct. Fla. Certiorari denied. Reported below: 
42 So. 3d 236. 

No. 10–5618. Watson v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 302 Ga. App. 619, 691 S. E. 2d 378. 

No. 10–5619. Chuong Van Duong v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 10–5620. Myron v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 10–5622. Rauser v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 378 Fed. Appx. 229. 

No. 10–5623. Redd v. California. Sup. Ct. Cal. Certiorari 
denied. Reported below: 48 Cal. 4th 691, 229 P. 3d 101. 

No. 10–5626. Miller v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 10–5629. Tagliamonte v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 340 Fed. Appx. 73. 

No. 10–5630. Rogers v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–5631. Ramos v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–5633. Eardley v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 404. 

No. 10–5634. Wilson v. Roper, Superintendent, Potosi 
Correctional Center. C. A. 8th Cir. Certiorari denied. 

No. 10–5635. Tucker v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 676. 

No. 10–5637. Buenrostro v. Department of Justice. 
C. A. Fed. Cir. Certiorari denied. Reported below: 370 Fed. 
Appx. 115. 

No. 10–5638. Burnett v. City of Jacksonville, Florida, 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 376 
Fed. Appx. 905. 
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No. 10–5639. Altamirano-Quintero v. United States. 
C. A. 10th Cir. Certiorari denied. Reported below: 379 Fed. 
Appx. 764. 

No. 10–5640. Barnes-McNeely v. Arkansas Department 
of Health and Human Services et al. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 366 Fed. Appx. 710. 

No. 10–5641. Ramos v. Washington. Ct. App. Wash. Cer­
tiorari denied. Reported below: 152 Wash. App. 684, 217 P. 3d 
384. 

No. 10–5643. Calderon v. Evergreen Owners, Inc., et al. 
App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re­
ported below: 70 App. Div. 3d 742, 895 N. Y. S. 2d 154. 

No. 10–5644. Cook v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 599 F. 3d 1208. 

No. 10–5646. Potts v. McEwen, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 361 Fed. Appx. 879. 

No. 10–5647. Jordan v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 882. 

No. 10–5649. Larrabee v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5650. Wholaver v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. Reported below: 605 Pa. 325, 989 A. 2d 883. 

No. 10–5652. Reynosa-Atisuego v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 375 Fed. Appx. 343. 

No. 10–5656. Moses v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 34 So. 3d 12. 

No. 10–5657. Vera v. McDaniel, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 10–5658. Paige v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 604 F. 3d 1268. 

No. 10–5662. Brown v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 383 Fed. Appx. 543. 
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October 4, 2010 562 U. S. 

No. 10–5663. Adams v. Vazquez et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 362 Fed. Appx. 623. 

No. 10–5667. Ruhbayan v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 497. 

No. 10–5669. Salazar v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 36 So. 3d 100. 

No. 10–5670. Grant v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 878. 

No. 10–5673. Hodge v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 602 F. 3d 935. 

No. 10–5674. Gallegos-Lopez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 357 Fed. Appx. 103. 

No. 10–5676. Reeves v. Department of Justice et al. 
C. A. 6th Cir. Certiorari denied. 

No. 10–5677. Newman v. Redmann, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5679. Smallwood v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 10–5681. Reid v. Swift Transportation Co., Inc. Ct. 
App. Ariz. Certiorari denied. 

No. 10–5683. Chalk v. Rhode Island. C. A. 1st Cir. Cer­
tiorari denied. 

No. 10–5694. Rucker v. Lattimore, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 810. 

No. 10–5695. Washington v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 596 F. 3d 926. 

No. 10–5696. Woods v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 375 Fed. Appx. 600. 

No. 10–5697. Morrison v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 594 F. 3d 543. 

No. 10–5700. Lasko v. Watts et al.  C. A. 3d Cir. Certio­
rari denied. Reported below: 373 Fed. Appx. 196. 
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No. 10–5701. Karawi v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 383 Fed. Appx. 626. 

No. 10–5702. Lange v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 373 Fed. Appx. 645. 

No. 10–5703. Jones v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 10–5704. Payne v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 376 Fed. Appx. 464. 

No. 10–5705. Williams v. Snyder et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 679. 

No. 10–5707. Ahamad v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 37 So. 3d 869. 

No. 10–5708. Bogle v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 378 Fed. Appx. 864. 

No. 10–5713. Williams v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5714. Valdivia-Perez v. United States. C. A. 8th 
Cir. Certiorari denied. 

No. 10–5715. Urena Gonzalez v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 10–5716. Webb v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 10–5719. Scott v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–5722. Williams v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5723. Totaro v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–5724. Wiest v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 596 F. 3d 906. 

No. 10–5725. Fielding v. Grant, Superintendent, Bay 
State Correctional Center. C. A. 1st Cir. Certiorari 
denied. 
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October 4, 2010 562 U. S. 

No. 10–5727. Palos-Marquez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 591 F. 3d 1272. 

No. 10–5729. Nakagawa v. Colorado. Ct. App. Colo. Cer­
tiorari denied. 

No. 10–5730. Ortiz-Medina v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 10–5732. Rodriguez v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–5734. Aranguren-Suarez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 346 Fed. Appx. 
557. 

No. 10–5735. Boyd v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 599 F. 3d 360. 

No. 10–5736. Bowie v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 392 Fed. Appx. 480. 

No. 10–5737. Bowers v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 594 F. 3d 522. 

No. 10–5739. Alvanez v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 336. 

No. 10–5740. Byers v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 603 F. 3d 503. 

No. 10–5741. Baker v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 987. 

No. 10–5742. Battle v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 370 Fed. Appx. 426. 

No. 10–5745. Gandara-Gonzalez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 377 Fed. Appx. 405. 

No. 10–5752. Sanders v. Arkansas. Sup. Ct. Ark. Certio­
rari denied. 

No. 10–5753. Phieu Van Nguyen v. United States; and 
No. 10–5863. Va Thi Nguyen v. United States. C. A. 8th 

Cir. Certiorari denied. Reported below: 602 F. 3d 886. 
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No. 10–5756. Mausali v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 590 F. 3d 1077. 

No. 10–5763. Dean v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 604 F. 3d 169. 

No. 10–5765. Draper v. Atlanta Independent School 
System. C. A. 11th Cir. Certiorari denied. Reported below: 
377 Fed. Appx. 937. 

No. 10–5768. Alvarez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 756. 

No. 10–5769. Buchanan v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 604 F. 3d 517. 

No. 10–5772. Zarn v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 365 Fed. Appx. 838. 

No. 10–5775. Douglas v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 247. 

No. 10–5776. Curry v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 597 F. 3d 936. 

No. 10–5780. Cohen v. Hunt, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 850. 

No. 10–5781. Carlson v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 10–5785. Ghilarducci v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–5786. Falls v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–5787. Fincher v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 442. 

No. 10–5788. Hudson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 353. 

No. 10–5789. Howard v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 978. 

No. 10–5793. Linh Dai v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 168. 
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October 4, 2010 562 U. S. 

No. 10–5796. Cook v. Michigan Department of Correc­

tions. Sup. Ct. Mich. Certiorari denied. 

No. 10–5797. Coleman v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 401. 

No. 10–5798. Texeira v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–5799. Millard-Grasshorn v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 603 F. 3d 492. 

No. 10–5800. Maiden v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 606 F. 3d 337. 

No. 10–5801. Kalick v. Northwest Airlines Corp. et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 372 Fed. 
Appx. 317. 

No. 10–5803. Mounsaveng v. Lamarque, Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 373 Fed. Appx. 746. 

No. 10–5806. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 379 Fed. Appx. 872. 

No. 10–5810. Rutherford v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 599 F. 3d 817. 

No. 10–5812. Buford v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 831. 

No. 10–5815. Kelly v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 368 Fed. Appx. 194. 

No. 10–5816. King v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 387 Fed. Appx. 948. 

No. 10–5822. Hinnant v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 276. 

No. 10–5827. Whitelaw v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 584. 

No. 10–5828. Hernandez v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 145. 

No. 10–5830. Leggins v. United States. C. A. 9th Cir. 
Certiorari denied. 
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No. 10–5831. Messerly v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 379 Fed. Appx. 682. 

No. 10–5833. Bobmanuel v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 693. 

No. 10–5834. Boczkowski v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 126. 

No. 10–5835. Smith v. Salazar, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 829. 

No. 10–5837. Spiwak v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 377 Fed. Appx. 319. 

No. 10–5838. Schwindt v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 721. 

No. 10–5841. Norris v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–5842. Stout v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 599 F. 3d 549. 

No. 10–5843. Campbell v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 603 F. 3d 1218. 

No. 10–5844. Delgadillo-Gallegos v. United States. 
C. A. 10th Cir. Certiorari denied. Reported below: 377 Fed. 
Appx. 758. 

No. 10–5845. Clark v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 373 Fed. Appx. 365. 

No. 10–5848. Sturgis v. Hayes et al. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 374 Fed. Appx. 620. 

No. 10–5851. Stoyer v. Ohio Department of Job and 
Family Services. Ct. App. Ohio, Franklin County. Certiorari 
denied. Reported below: 2009-Ohio-6662. 

No. 10–5857. Williams v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 987 A. 2d 827. 

No. 10–5861. Johnson v. Turchin, Magistrate Judge, 
United States District Court for the Central District 
of California. C. A. 9th Cir. Certiorari denied. 
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October 4, 2010 562 U. S. 

No. 10–5862. McFadden v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 699. 

No. 10–5865. Love v. Chester, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 379 Fed. Appx. 766. 

No. 10–5868. Cole v. Florida. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 36 So. 3d 597. 

No. 10–5869. Rigmaiden v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–5874. Rodriguez v. Director of Special Housing 
and Inmate Disciplinary Programs. App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 71 App. 
Div. 3d 1346, 897 N. Y. S. 2d 311. 

No. 10–5875. Robertson v. Cree, Inc. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 385 Fed. Appx. 317. 

No. 10–5877. Jones v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 364 Fed. Appx. 205. 

No. 10–5878. Kanan v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 387 Fed. Appx. 120. 

No. 10–5884. Brunick v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 714. 

No. 10–5885. Webb v. Hepp, Warden. C. A. 7th Cir. Cer­
tiorari denied. 

No. 10–5887. Pericles v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 801. 

No. 10–5889. Monea v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 376 Fed. Appx. 531. 

No. 10–5890. Moore v. Tennis, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–5891. Peatross v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 477. 

No. 10–5892. Dorsey v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 10–5893. Cormier v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 607 F. 3d 133. 

No. 10–5894. Courtney v. Knowles, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 379 Fed. Appx. 591. 

No. 10–5896. Martin v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 395. 

No. 10–5902. Wright v. Sherry, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–5903. Thercy v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–5905. Torriente v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 294. 

No. 10–5907. Cabrera v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 10–5908. Rodriguez-Casiano v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 10–5911. Lacy v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 379 Fed. Appx. 316. 

No. 10–5912. Kennedy v. Washington et al. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5913. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 599 F. 3d 339. 

No. 10–5918. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 379 Fed. Appx. 964. 

No. 10–5921. Calderon-Quinonez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 382 Fed. Appx. 540. 

No. 10–5927. Brown v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 378 Fed. Appx. 373. 

No. 10–5928. Armstead v. Palokovich, Superintendent, 
State Correctional Institution at Camp Hill, et al. C. A. 
3d Cir. Certiorari denied. 

No. 10–5932. White v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 307 Fed. Appx. 764. 
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October 4, 2010 562 U. S. 

No. 10–5933. Villarreal v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 467. 

No. 10–5934. Ezike v. Holder, Attorney General. C. A. 
5th Cir. Certiorari denied. Reported below: 383 Fed. Appx. 470. 

No. 10–5938. Gurka v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 605 F. 3d 40. 

No. 10–5939. Fancher v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 388 Fed. Appx. 259. 

No. 10–5941. Granados-Reyes v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 379 Fed. Appx. 318. 

No. 10–5942. Moreno Herrera v. California. Sup. Ct. 
Cal. Certiorari denied. Reported below: 49 Cal. 4th 613, 232 
P. 3d 710. 

No. 10–5945. Olivas v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–5947. Scott v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 10–5951. Whitley v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 379 Fed. Appx. 390. 

No. 10–5952. Martinez v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 600 F. 3d 971. 

No. 10–5956. Cochran v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–5962. Acosta-Mendoza v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 378 Fed. Appx. 450. 

No. 10–5966. Black v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 364 Fed. Appx. 810. 

No. 10–5968. Green v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 617 F. 3d 233. 

No. 10–5974. DeJear v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 813. 

No. 10–5976. Estrada Rodriguez, aka Estrada, aka Mar­

tinez, aka Estradal, aka Estrada Balerio, aka Estrada­
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Rodriguez v. United States. C. A. 5th Cir. Certiorari de­
nied. Reported below: 379 Fed. Appx. 342. 

No. 10–5981. Colindres-Comelli v. Holder, Attorney 
General. C. A. 9th Cir. Certiorari denied. 

No. 10–5982. Ponciano v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 379 Fed. Appx. 369. 

No. 10–5987. West v. Cabral. C. A. D. C. Cir. Certiorari 
denied. Reported below: 373 Fed. Appx. 79. 

No. 10–5990. Cosey v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 602 F. 3d 943. 

No. 10–5992. Robertson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 789. 

No. 10–5995. Hofus v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 598 F. 3d 1171. 

No. 10–6000. DiMarco v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–6002. Crompton v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–6003. Davis v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 370 Fed. Appx. 974. 

No. 10–6004. Carroway v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 334. 

No. 10–6005. Fifer v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 377 Fed. Appx. 429. 

No. 10–6013. Mardis v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 600 F. 3d 693. 

No. 10–6028. Rossaty, aka Rossatti Mendez, aka Ros­

satty v. Holder, Attorney General. C. A. 9th Cir. Certio­
rari denied. 

No. 10–6030. McMickens v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 373 Fed. Appx. 226. 

No. 10–6046. Alfonzo et al. v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 592 F. 3d 280. 
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No. 10–6047. McClendon v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 379 Fed. Appx. 898. 

No. 10–6055. Arnaiz v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–6061. De La Paz-Rentas v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 613 F. 3d 18. 

No. 10–6064. Perales v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 967. 

No. 10–6065. Smith v. Department of Homeland Security. 
C. A. D. C. Cir. Certiorari denied. Reported below: 387 Fed. 
Appx. 2. 

No. 10–6067. Williams v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 612 F. 3d 500. 

No. 10–6071. Johnson v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 980 A. 2d 1174. 

No. 10–6072. Thurston v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 752. 

No. 10–6081. Simmons v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 323. 

No. 10–6086. De Leon-Zamora, aka Cervantes v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 379 
Fed. Appx. 401. 

No. 10–6087. Duran-Berroa v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 10–6092. Adame-Orozco v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 607 F. 3d 647. 

No. 10–6093. Zuniga-Holguin v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 379 Fed. Appx. 362. 

No. 10–6098. Garcia-Ramirez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 379 Fed. Appx. 374. 

No. 10–6099. Flores-Garcia v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 379 Fed. Appx. 367. 
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No. 10–6100. Farley v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 607 F. 3d 1294. 

No. 10–6104. Maxwell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 327. 

No. 10–6108. Cruz-Castro v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 632. 

No. 10–6109. Dupree v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 388 Fed. Appx. 590. 

No. 10–6110. Chavarria v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 634. 

No. 10–6112. Kpohanu v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 519. 

No. 10–6114. Daniels v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 303. 

No. 10–6126. Dunn v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 10–6128. Norman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 379 Fed. Appx. 311. 

No. 10–6129. Bivens v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 803. 

No. 10–6130. Austin v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 53. 

No. 10–6131. Moses v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 380 Fed. Appx. 844. 

No. 10–6139. Gross v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–6142. Gilliam, aka Gillium v. United States. 
C. A. 4th Cir. Certiorari denied. Reported below: 378 Fed. 
Appx. 349. 

No. 10–6145. Farmer v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 303. 

No. 10–6146. Garrett v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 279. 
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No. 10–6157. Pugh v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 380 Fed. Appx. 776. 

No. 10–6173. Lee v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 379 Fed. Appx. 830. 

No. 10–6174. Arbutiski v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 09–1188. Skinner v. Department of Justice et al. 
C. A. D. C. Cir. Certiorari denied. Justice Kagan took no part 
in the consideration or decision of this petition. Reported below: 
584 F. 3d 1093. 

No. 09–1191. Daniels v. United States. C. A. 7th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 590 F. 3d 499. 

No. 09–1242. Bain v. United States. C. A. 8th Cir. Certio­
rari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 586 F. 3d 634. 

No. 09–1262. Presbyterian Church of Sudan et al. v. 
Talisman Energy, Inc.; and 

No. 09–1418. Talisman Energy, Inc. v. Presbyterian 
Church of Sudan et al. C. A. 2d Cir. Certiorari denied. 
Justice Sotomayor took no part in the consideration or decision 
of these petitions. Reported below: 582 F. 3d 244. 

No. 09–1327. Missouri v. Gill. Sup. Ct. Mo. Motion of re­
spondent for leave to proceed in forma pauperis granted. Cer­
tiorari denied. Reported below: 300 S. W. 3d 225. 

No. 09–1328. Smith, Warden v. Vasquez. C. A. 6th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 345 Fed. Appx. 
104. 

No. 09–1339. Nestle Purina PetCare Co. v. Commissioner 
of Internal Revenue. C. A. 8th Cir. Certiorari denied. 
Justice Breyer took no part in the consideration or decision of 
this petition. Reported below: 594 F. 3d 968. 

No. 09–1342. Sherry, Warden v. Johnson. C. A. 6th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 586 F. 3d 439. 
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No. 09–1359. Krasniqi v. Holder, Attorney General. 
C. A. 2d Cir. Certiorari denied. Justice Sotomayor took no 
part in the consideration or decision of this petition. Reported 
below: 355 Fed. Appx. 577. 

No. 09–1377. Ohio v. Smith. Sup. Ct. Ohio. Motion of re­
spondent for leave to proceed in forma pauperis granted. Cer­
tiorari denied. Reported below: 124 Ohio St. 3d 163, 920 N. E. 
2d 949. 

No. 09–1416. Gianetti v. Blue Cross and Blue Shield of 
Connecticut et al. C. A. 2d Cir. Certiorari denied. Justice 
Sotomayor took no part in the consideration or decision of this 
petition. Reported below: 351 Fed. Appx. 520. 

No. 09–1425. New York v. Williams et al. Ct. App. N. Y. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 14 N. Y. 3d 198, 
925 N. E. 2d 878. 

No. 09–1426. City of New York, New York, et al. v. 
Green, Executrix of the Estate of Green, Deceased. 
C. A. 2d Cir. Certiorari denied. Justice Sotomayor took no 
part in the consideration or decision of this petition. Reported 
below: 359 Fed. Appx. 197. 

No. 09–1431. Kelly, Warden v. Winston. C. A. 4th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 592 F. 3d 535. 

No. 09–1433. Schaghticoke Tribal Nation v. Salazar, 
Secretary of the Interior, et al. C. A. 2d Cir. Certiorari 
denied. Justice Sotomayor took no part in the consideration 
or decision of this petition. Reported below: 587 F. 3d 132. 

No. 09–1451. Dieffenbach v. Haworth et al. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the 
consideration or decision of this petition. Reported below: 356 
Fed. Appx. 529. 

No. 09–1456. Rigas et al. v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 583 F. 
3d 108. 
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No. 09–1481. Brzak et al. v. United Nations et al. C. A. 
2d Cir. Certiorari denied. Justice Sotomayor took no part in 
the consideration or decision of this petition. Reported below: 
597 F. 3d 107. 

No. 09–1488. Cornejo, Individually and on Behalf of 
Her Minor Son, Salas v. Monn et al. C. A. 2d Cir. Certio­
rari denied. Justice Sotomayor took no part in the consider­
ation or decision of this petition. Reported below: 592 F. 3d 121. 

No. 09–1492. Missouri v. Brooks. Sup. Ct. Mo. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer­
tiorari denied. Reported below: 304 S. W. 3d 130. 

No. 09–1526. Martin v. Delaware Law School of Wide­

ner University et al. C. A. 3d Cir. Certiorari denied. Jus­

tice Alito took no part in the consideration or decision of this 
petition. Reported below: 304 Fed. Appx. 29. 

No. 09–1544. Vrdolyak v. United States. C. A. 7th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 593 F. 3d 676. 

No. 09–1567. Lee v. Astoria Generating Co., L. P., et al. 
Ct. App. N. Y. Motion of Maritime Law Association of the United 
States for leave to file a brief as amicus curiae granted. Certio­
rari denied. Reported below: 13 N. Y. 3d 382, 920 N. E. 2d 350. 

No. 09–8733. Sanchez-Hernandez v. United States. C. A. 
5th Cir. Certiorari denied. Justice Kagan took no part in the 
consideration or decision of this petition. Reported below: 350 
Fed. Appx. 928. 

No. 09–9011. Monfort v. United States. C. A. 9th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 320 Fed. 
Appx. 722. 

No. 09–9035. Yawn v. United States. C. A. 11th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 09–9106. Farthing v. United States. C. A. 6th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. 
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No. 09–9264. Guzman-Padilla v. United States. C. A. 9th 
Cir. Certiorari denied. Justice Kagan took no part in the con­
sideration or decision of this petition. Reported below: 573 F. 
3d 865. 

No. 09–9350. Whitlock v. United States. C. A. 8th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 581 F. 3d 635. 

No. 09–9415. Baldwin v. United States. C. A. 4th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 347 Fed. 
Appx. 911. 

No. 09–9434. Bell v. United States. C. A. 11th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 351 Fed. Appx. 357. 

No. 09–9509. Austin v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. 

No. 09–9553. Zaccagnini v. United States. C. A. 9th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 357 Fed. 
Appx. 132. 

No. 09–9625. Ajetunmobi v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor and Justice Kagan 
took no part in the consideration or decision of this petition. Re­
ported below: 353 Fed. Appx. 628. 

No. 09–9714. Coney v. United States. C. A. 11th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 349 Fed. Appx. 497. 

No. 09–9804. Headley-Ombler v. Holder, Attorney Gen­

eral. C. A. 2d Cir. Certiorari denied. Justice Kagan took 
no part in the consideration or decision of this petition. 

No. 09–9944. Pereda-Rebollo v. United States; and 
No. 09–10100. Preciado v. United States. C. A. 9th Cir. 

Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of these petitions. Reported below: 357 Fed. 
Appx. 31. 
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No. 09–10015. Payne v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor and Justice Kagan took 
no part in the consideration or decision of this petition. Reported 
below: 591 F. 3d 46. 

No. 09–10236. Casper v. United States. C. A. 5th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 353 Fed. 
Appx. 976. 

No. 09–10411. McDarrah v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor and Justice Kagan 
took no part in the consideration or decision of this petition. Re­
ported below: 351 Fed. Appx. 558. 

No. 09–10531. Chavez-Silva v. United States. C. A. 9th 
Cir. Certiorari denied. Justice Kagan took no part in the con­
sideration or decision of this petition. Reported below: 363 
Fed. Appx. 484. 

No. 09–10562. Jackson v. United States. C. A. 5th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 596 F. 3d 236. 

No. 09–10706. Samuel v. Bellevue Hospital Center. 
C. A. 2d Cir. Certiorari denied. Justice Kagan took no part 
in the consideration or decision of this petition. Reported below: 
366 Fed. Appx. 206. 

No. 09–10738. Dickerson v. United Way of New York 
City. C. A. 2d Cir. Certiorari denied. Justice Kagan took 
no part in the consideration or decision of this petition. Reported 
below: 351 Fed. Appx. 506. 

No. 09–10977. Connelly v. Lantz. C. A. 2d Cir. Certiorari 
denied. Justice Sotomayor took no part in the consideration 
or decision of this petition. Reported below: 366 Fed. Appx. 194. 

No. 09–11061. Pringle v. EMC Mortgage Corp. et al. 
C. A. 4th Cir. Certiorari denied. The Chief Justice took no 
part in the consideration or decision of this petition. 

No. 09–11088. Shire v. United States; and 
No. 09–11197. Jama v. United States. C. A. 2d Cir. Cer­

tiorari denied. Justice Sotomayor took no part in the consider­
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ation or decision of these petitions. Reported below: 369 Fed. 
Appx. 242. 

No. 09–11100. Strujan v. Lehman College et al. C. A. 
2d Cir. Certiorari denied. Justice Sotomayor took no part in 
the consideration or decision of this petition. Reported below: 
363 Fed. Appx. 84. 

No. 09–11212. Richard S. v. Hogan, Commissioner, New 
York State Office of Mental Health, et al. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 589 F. 
3d 75. 

No. 09–11264. Persad v. Conway, Superintendent, Attica 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 
Justice Sotomayor took no part in the consideration or decision 
of this petition. Reported below: 368 Fed. Appx. 265. 

No. 09–11275. Gladden v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 602 F. 3d 
97 and 369 Fed. Appx. 190. 

No. 09–11278. Hansen v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 369 
Fed. Appx. 215. 

No. 09–11307. Thrower v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 584 F. 
3d 70. 

No. 09–11327. Constant v. Doe et al. C. A. 2d Cir. Mo­
tion of respondents to seal the petition for writ of certiorari and 
to substitute a redacted version for the public record granted. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this motion and this petition. Reported 
below: 354 Fed. Appx. 543. 

No. 09–11402. Manna v. Schultz, Warden. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider­
ation or decision of this petition. Reported below: 591 F. 3d 664. 
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No. 09–11485. Nogbou v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 370 
Fed. Appx. 154. 

No. 09–11496. Caldwell v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 585 F. 3d 1347. 

No. 09–11543. Jacob et al. v. Houston, Director, Ne­

braska Department of Correctional Services, et al. Ct. 
App. Neb. Motion of petitioner Daniel T. Meis for leave to pro­
ceed in forma pauperis denied. Petitioner Meis is allowed until 
October 25, 2010, within which to pay the docketing fee required 
by Rule 38(a) and to submit a petition in compliance with Rule 
33.1 of the Rules of this Court. Certiorari as to petitioner Steven 
M. Jacob denied. 

No. 10–16. Agostin, aka Volaj v. Holder, Attorney Gen­

eral. C. A. 2d Cir. Certiorari denied. Justice Sotomayor 
took no part in the consideration or decision of this petition. Re­
ported below: 363 Fed. Appx. 107. 

No. 10–20. Norwood v. United States. C. A. 9th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 603 F. 3d 1063. 

No. 10–21. McKenna v. Nestle Purina PetCare Co. C. A. 
6th Cir. Certiorari denied. Justice Breyer took no part in 
the consideration or decision of this petition. 

No. 10–70. Finnan v. Ryan et al. C. A. 2d Cir. Certiorari 
denied. Justice Sotomayor took no part in the consideration 
or decision of this petition. Reported below: 357 Fed. Appx. 331. 

No. 10–80. Weiss v. Assicurazioni Generali, S. p. A., et al. 
C. A. 2d Cir. Certiorari denied. Justice Sotomayor and Jus­

tice Kagan took no part in the consideration or decision of this 
petition. Reported below: 592 F. 3d 113. 

No. 10–127. Bahrami v. Ketabchi. C. A. 2d Cir. Certiorari 
denied. Justice Sotomayor took no part in the consideration 
or decision of this petition. Reported below: 365 Fed. Appx. 266. 

No. 10–141. Hassan v. United States. C. A. 2d Cir. 
Certiorari before judgment denied. 
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No. 10–206. Gould, Sheriff, Cayuga County, New York, 
et al. v. Cayuga Indian Nation of New York. Ct. App. N. Y. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 14 N. Y. 3d 
614, 930 N. E. 2d 233. 

No. 10–5101. Williams v. Temple. C. A. 2d Cir. Certiorari 
denied. Justice Sotomayor took no part in the consideration 
or decision of this petition. Reported below: 349 Fed. Appx. 594. 

No. 10–5109. Kumvachirapitag v. Microsoft Corp. et al. 
C. A. D. C. Cir. Certiorari denied. The Chief Justice and 
Justice Breyer took no part in the consideration or decision of 
this petition. Reported below: 383 Fed. Appx. 4. 

No. 10–5153. Buchanan v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 600 F. 
3d 204. 

No. 10–5207. Watson v. United States. C. A. D. C. Cir. 
Certiorari denied. The Chief Justice took no part in the con­
sideration or decision of this petition. Reported below: 358 
Fed. Appx. 207. 

No. 10–5210. Kyles v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consider­
ation or decision of this petition. Reported below: 601 F. 3d 78. 

No. 10–5228. Barrios v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 374 Fed. 
Appx. 56. 

No. 10–5231. Adkins v. Semple, Warden. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 354 
Fed. Appx. 564. 

No. 10–5233. Ahmadzai v. United States. C. A. 9th Cir. 
Motion of petitioner to defer consideration of petition for writ of 
certiorari denied. Certiorari denied. Reported below: 365 Fed. 
Appx. 871. 

No. 10–5257. Palacios v. Graham, Superintendent, Au­

burn Correctional Facility, et al. C. A. 2d Cir. Certiorari 
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denied. Justice Sotomayor took no part in the consideration 
or decision of this petition. Reported below: 589 F. 3d 556. 

No. 10–5297. Begay v. United States. C. A. 10th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 602 F. 3d 1150. 

No. 10–5330. Garraway v. Lee, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari de­
nied. Justice Sotomayor took no part in the consideration or 
decision of this petition. Reported below: 591 F. 3d 72. 

No. 10–5349. Spencer v. United Parcel Service, Inc. 
C. A. 2d Cir. Certiorari denied. Justice Sotomayor took no 
part in the consideration or decision of this petition. Reported 
below: 354 Fed. Appx. 554. 

No. 10–5385. Stevens v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. 

No. 10–5393. Peterkin, aka James v. United States. C. A. 
2d Cir. Certiorari denied. Justice Sotomayor took no part in 
the consideration or decision of this petition. Reported below: 
374 Fed. Appx. 208. 

No. 10–5467. Olivera v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 372 
Fed. Appx. 174. 

No. 10–5522. Palmer v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 374 Fed. 
Appx. 208. 

No. 10–5549. Hasan v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consider­
ation or decision of this petition. Reported below: 586 F. 3d 161. 

No. 10–5557. Perkins v. Conway, Superintendent, Attica 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 
Justice Sotomayor took no part in the consideration or decision 
of this petition. Reported below: 596 F. 3d 161. 

No. 10–5574. Navas v. United States; and 
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No. 10–5636. Alvarez v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of these petitions. Reported below: 597 F. 3d 492. 

No. 10–5575. Ortiz v. New York State Parole in Bronx. 
C. A. 2d Cir. Certiorari denied. Justice Sotomayor took no 
part in the consideration or decision of this petition. Reported 
below: 586 F. 3d 149. 

No. 10–5671. Lin Guang v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 373 
Fed. Appx. 121. 

No. 10–5754. Pender v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 376 Fed. 
Appx. 60. 

No. 10–5760. Besser v. Walsh, Superintendent, Sullivan 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 
Justice Sotomayor took no part in the consideration or decision 
of this petition. Reported below: 601 F. 3d 163. 

No. 10–5792. Goitia-Mora v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 377 Fed. 
Appx. 842. 

No. 10–5876. Leija-Sanchez v. United States. C. A. 7th 
Cir. Certiorari denied. Justice Kagan took no part in the con­
sideration or decision of this petition. Reported below: 602 F. 
3d 797. 

No. 10–5882. Robles v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consider­
ation or decision of this petition. Reported below: 604 F. 3d 673. 

No. 10–5910. Shi Yong Wei v. United States. C. A. 2d 
Cir. Certiorari denied. Justice Sotomayor took no part in the 
consideration or decision of this petition. Reported below: 373 
Fed. Appx. 121. 

No. 10–5986. Vargas v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consid­
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eration or decision of this petition. Reported below: 378 Fed. 
Appx. 41. 

Rehearing Denied 

No. 09–8755. Hood v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion, 561 U. S. 1028; 
No. 09–10594. Land v. Florida, 561 U. S. 1032; 
No. 09–10909. Hines v. Jackson, Superintendent, Nash 

Correctional Institution, 561 U. S. 1033; 
No. 09–10928. Clark v. United States Gypsum Co., 561 

U. S. 1034; and 
No. 09–11073. Takele v. Mayo Clinic, 561 U. S. 1036. Peti­

tions for rehearing denied. 

October 12, 2010 

Certiorari Granted—Vacated and Remanded 

No. 09–1443. Ryan, Director, Arizona Department of 
Corrections v. Doody. C. A. 9th Cir. Certiorari granted, 
judgment vacated, and case remanded for further consideration 
in light of Florida v. Powell, 559 U. S. 50 (2010). Reported 
below: 596 F. 3d 620. 

No. 09–11051. Peterson v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Holland v. Florida, 560 U. S. 631 
(2010). 

No. 10–8. Eugene Iovine, Inc. v. National Labor Rela­

tions Board. C. A. 2d Cir. Certiorari granted, judgment va­
cated, and case remanded for further consideration in light of 
New Process Steel, L. P. v. NLRB, 560 U. S. 674 (2010). Justice 
Sotomayor took no part in the consideration or decision of this 
petition. Reported below: 371 Fed. Appx. 167. 

No. 10–5211. Loadholt v. Massachusetts. Sup. Jud. Ct. 
Mass. Motion of petitioner for leave to proceed in forma pau­
peris granted. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of McDonald v. Chi­
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cago, 561 U. S. 742 (2010). Reported below: 456 Mass. 411, 923 
N. E. 2d 1037. 

Certiorari Dismissed 

No. 10–5710. Bishop v. Grievance Committee for the 
United States District Court for the Eastern District 
of New York. C. A. 2d Cir. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. As petitioner has repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 
Reported below: 360 Fed. Appx. 246. 

No. 10–5779. Sabedra v. United States Court of Appeals 
for the Fifth Circuit. C. A. 5th Cir. Motion of petitioner 
for leave to proceed in forma pauperis denied, and certiorari 
dismissed. See this Court’s Rule 39.8. 

No. 10–5813. Hung Ha v. McGuiness. Ct. App. Cal., 1st 
App. Dist. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. 

No. 10–5817. Jacobs v. Huibregtse, Warden. C. A. 7th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal 
matters from petitioner unless the docketing fee required by 
Rule 38(a) is paid and the petition is submitted in compliance with 
Rule 33.1. See Martin v. District of Columbia Court of Appeals, 
506 U. S. 1 (1992) (per curiam). 

No. 10–5832. Moore v. United States Postal Service 
et al. C. A. 7th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. 

No. 10–6200. Elliott v. United States. C. A. 4th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
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and certiorari dismissed. See this Court’s Rule 39.8. Justice 
Kagan took no part in the consideration or decision of this motion 
and this petition. Reported below: 373 Fed. Appx. 326. 

Miscellaneous Orders 

No. 10A357. Family PAC v. McKenna, Attorney General 
of Washington, et al. Application to vacate the stay entered 
by the United States Court of Appeals for the Ninth Circuit, case 
No. 10–35832, addressed to Justice Kennedy and by him re­
ferred to the Court, denied. 

No. D–2476. In re Disbarment of Lapidus. Disbarment 
entered. [For earlier order herein, see 561 U. S. 1043.] 

No. D–2483. In re Disbarment of Mintmire. Disbarment 
entered. [For earlier order herein, see 561 U. S. 1044.] 

No. D–2493. In re Disbarment of Ehrlich. Disbarment 
entered. [For earlier order herein, see 561 U. S. 1046.] 

No. 10M35. Woods v. McCollum, Attorney General of 
Florida; and 

No. 10M36. Pearson Dental Supplies, Inc. v. Superior 
Court of California, Los Angeles County, et al. Motions 
to direct the Clerk to file petitions for writs of certiorari out of 
time denied. 

No. 137, Orig. Montana v. Wyoming et al. First exception 
to the Special Master’s First Interim Report is set for oral argu­
ment in due course. Second exception is recommitted to the Spe­
cial Master. Wyoming’s motion to dismiss denied. Motion of the 
Special Master for allowance of fees and reimbursement of ex­
penses granted, and the Special Master is awarded a total of 
$72,008.74 for the period June 13, 2009, through July 9, 2010, to 
be paid equally by Montana and Wyoming. Justice Kagan took 
no part in the consideration or decision of these exceptions and 
these motions. [For earlier order herein, see, e. g., 559 U. S. 989.] 

No. 09–400. Staub v. Proctor Hospital. C. A. 7th Cir. 
[Certiorari granted, 559 U. S. 1066.] Motion of Equal Employ­
ment Advisory Council for leave to file a brief as amicus curiae 
out of time granted. Justice Kagan took no part in the consid­
eration or decision of this motion. 

http:72,008.74
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No. 09–987. Arizona Christian School Tuition Organiza­

tion v. Winn et al.; and 
No. 09–991. Garriott, Director, Arizona Department of 

Revenue v. Winn et al. C. A. 9th Cir. [Certiorari granted, 
560 U. S. 924.] Motion of petitioner Arizona Christian School Tu­
ition Organization for divided argument denied. Joint motion of 
petitioner Gale Garriott and the Acting Solicitor General for leave 
to allow the Acting Solicitor General to participate in oral argu­
ment as amicus curiae and for divided argument granted, and 
the time is to be divided as follows: 15 minutes for petitioner 
Gale Garriott, and 15 minutes for the United States. 

No. 10–74. Aquino, Secretary, Puerto Rico Department 
of Agriculture, et al. v. Suiza Dairy, Inc., et al. C. A. 1st 
Cir. The Acting Solicitor General is invited to file a brief in this 
case expressing the views of the United States. 

No. 10–6060. Dunbar v. Hawaii. Int. Ct. App. Haw.; and 
No. 10–6105. Piper v. United States. C. A. Fed. Cir. Mo­

tions of petitioners for leave to proceed in forma pauperis denied. 
Petitioners are allowed until November 2, 2010, within which to 
pay the docketing fees required by Rule 38(a) and to submit peti­
tions in compliance with Rule 33.1 of the Rules of this Court. 

No. 10–6390. In re Polly; 
No. 10–6485. In re Capers; 
No. 10–6507. In re Wansley; 
No. 10–6514. In re Slate; and 
No. 10–6535. In re Davidson. Petitions for writs of habeas 

corpus denied. 

No. 10–6316. In re Berryhill. Motion of petitioner for 
leave to proceed in forma pauperis denied, and petition for writ 
of habeas corpus dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal 
matters from petitioner unless the docketing fee required by 
Rule 38(a) is paid and the petition is submitted in compliance with 
Rule 33.1. See Martin v. District of Columbia Court of Appeals, 
506 U. S. 1 (1992) (per curiam). 

No. 10–6349. In re Williams; 
No. 10–6386. In re Watts; and 
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No. 10–6547. In re Sinquefield. Motions of petitioners for 
leave to proceed in forma pauperis denied, and petitions for writs 
of habeas corpus dismissed. See this Court’s Rule 39.8. 

No. 10–5659. In re Del Rio; and 
No. 10–5684. In re Shove. Petitions for writs of manda­

mus denied. 

No. 10–5886. In re Davidson. Petition for writ of mandamus 
and/or prohibition denied. 

Certiorari Granted 

No. 09–1227. Bond v. United States. C. A. 3d Cir. Certio­
rari granted. Reported below: 581 F. 3d 128. 

No. 09–1454. Camreta v. Greene, Personally and as 
Next Friend of S. G., a Minor, et al.; and 

No. 09–1478. Alford, Deputy Sheriff, Deschutes County, 
Oregon v. Greene, Personally and as Next Friend of S. G., 
a Minor, et al. C. A. 9th Cir. Certiorari granted, cases consol­
idated, and a total of one hour is allotted for oral argument. 
Reported below: 588 F. 3d 1011. 

No. 09–1476. Borough of Duryea, Pennsylvania, et al. v. 
Guarnieri. C. A. 3d Cir. Certiorari granted. Reported below: 
364 Fed. Appx. 749. 

No. 09–1533. DePierre v. United States. C. A. 1st Cir. 
Certiorari granted. Reported below: 599 F. 3d 25. 

No. 10–6. Global-Tech Appliances, Inc., et al. v. SEB 
S. A. C. A. Fed. Cir. Certiorari granted. Reported below: 594 
F. 3d 1360. 

No. 10–72. Madison County, New York, et al. v. Oneida 
Indian Nation of New York. C. A. 2d Cir. Motion of Citizens 
Equal Rights Foundation et al. for leave to file a brief as amici 
curiae granted. Certiorari granted. Justice Sotomayor took 
no part in the consideration or decision of this motion and this 
petition. Reported below: 605 F. 3d 149. 

Certiorari Denied 

No. 09–1442. Denali, L. L. C., et al. v. Utah State Tax 
Commission et al. Sup. Ct. Utah. Certiorari denied. Re­
ported below: 225 P. 3d 153. 
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No. 09–10097. Hill v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 09–10509. Maxwell et al. v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 590 F. 3d 585. 

No. 09–10911. Sedrati v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 30. 

No. 09–11207. Dodge v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 597 F. 3d 1347. 

No. 09–11218. Pressley v. Kansas. Sup. Ct. Kan. Certio­
rari denied. Reported below: 290 Kan. 24, 223 P. 3d 299. 

No. 09–11285. Castillo-Estevez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 597 F. 3d 238. 

No. 09–11538. Jackson v. Danberg, Commissioner, Dela­

ware Department of Correction, et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 594 F. 3d 210. 

No. 10–28. Chae et al. v. SLM Corp. et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 593 F. 3d 936. 

No. 10–47. Wells v. Franklin Apartments et al. C. A. 
9th Cir. Certiorari denied. Reported below: 370 Fed. Appx. 794. 

No. 10–152. Brooks-McCollum v. State Farm Insurance 
Co. C. A. 3d Cir. Certiorari denied. Reported below: 376 
Fed. Appx. 217. 

No. 10–154. Kereakoglow v. Massachusetts. Sup. Jud. 
Ct. Mass. Certiorari denied. Reported below: 456 Mass. 225, 
922 N. E. 2d 790. 

No. 10–162. J. Z. v. New Jersey. Super. Ct. N. J., App. Div. 
Certiorari denied. 

No. 10–164. Alston v. Supreme Court of Delaware et al. 
Sup. Ct. Del. Certiorari denied. Reported below: 991 A. 2d 17. 

No. 10–166. Stanley v. Grate, Judge, Circuit Court of 
Missouri, Jackson County, et al. C. A. 8th Cir. Certiorari 
denied. Reported below: 368 Fed. Appx. 699. 
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No. 10–168. Life Settlement Corp., dba Peachtree Life 
Settlements v. Goshawk Syndicate 102 at Lloyd’s. Ct. 
App. N. Y. Certiorari denied. Reported below: 14 N. Y. 3d 850, 
927 N. E. 2d 553. 

No. 10–169. Knight v. Drye et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 375 Fed. Appx. 280. 

No. 10–170. Martin et al. v. Hanic, Personal Repre­

sentative of the Estate of Escobedo, Deceased. C. A. 7th 
Cir. Certiorari denied. Reported below: 600 F. 3d 770. 

No. 10–173. Byrd et ux. v. Hoffman et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 352 Fed. Appx. 775. 

No. 10–181. Schneller v. Philadelphia Entertainment 
and Development Partners, L. P. Sup. Ct. Pa. Certiorari 
denied. Reported below: 605 Pa. 255, 988 A. 2d 1288. 

No. 10–183. Samson v. Manley et al. Ct. App. Tex., 14th 
Dist. Certiorari denied. 

No. 10–190. Torain v. AT&T Management Services, LP, 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 353 
Fed. Appx. 37. 

No. 10–199. Filar v. Chicago School Reform Board of 
Trustees, aka Board of Education of the City of Chicago. 
C. A. 7th Cir. Certiorari denied. Reported below: 375 Fed. 
Appx. 607. 

No. 10–207. Food Movers International, Inc. v. Wells 
Dairy, Inc. C. A. 8th Cir. Certiorari denied. Reported below: 
607 F. 3d 515. 

No. 10–211. Transocean Enterprise, Inc. v. Ingalls 
Shipbuilding, Inc. Sup. Ct. Miss. Certiorari denied. Re­
ported below: 33 So. 3d 459. 

No. 10–213. Rowland v. Prudential Financial, Inc., 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 362 
Fed. Appx. 596. 

No. 10–219. Pike County Joint Vocational School Dis­

trict et al. v. Knisley et al. C. A. 6th Cir. Certiorari de­
nied. Reported below: 604 F. 3d 977. 
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No. 10–222. Wyeth LLC et al. v. Kirkland et al. C. A. 
8th Cir. Certiorari denied. Reported below: 591 F. 3d 613. 

No. 10–230. Fishermen’s Finest Inc. et al. v. Locke, Sec­

retary of Commerce. C. A. 9th Cir. Certiorari denied. Re­
ported below: 593 F. 3d 886. 

No. 10–231. Gray v. General Electric Co. C. A. 2d Cir. 
Certiorari denied. 

No. 10–243. Sonnenschein Nath & Rosenthal LLP v. Ro­

senthal. Ct. App. D. C. Certiorari denied. Reported below: 
985 A. 2d 443. 

No. 10–246. Montgomery v. Davis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–248. Abram v. Nebraska. Ct. App. Neb. Certio­
rari denied. 

No. 10–249. Cwik, as Successor Independent Adminis­

trator of the Estate of Bogdanowicz, Individually and 
on Behalf of All Others Similarly Situated, et al. v. Gi­

annoulias, Illinois State Treasurer, et al. Sup. Ct. Ill. 
Certiorari denied. Reported below: 237 Ill. 2d 409, 930 N. E. 
2d 990. 

No. 10–253. Umphreyville v. Gittins. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 366 Fed. Appx. 460. 

No. 10–256. Mellor v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 373 Fed. Appx. 656. 

No. 10–258. Jackim v. City of Brooklyn, Ohio, et al. C. A. 
6th Cir. Certiorari denied. Reported below: 378 Fed. Appx. 556. 

No. 10–259. Collis v. Bank of America, N. A. C. A. 4th 
Cir. Certiorari denied. Reported below: 364 Fed. Appx. 819. 

No. 10–260. Mattis v. New Jersey et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–270. Skidmore Energy, Inc. v. Maghreb Petro­

leum Exploration, S. A., et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 337 Fed. Appx. 706. 
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No. 10–289. Humala et vir v. Holder, Attorney General. 
C. A. 3d Cir. Certiorari denied. Reported below: 374 Fed. 
Appx. 259. 

No. 10–292. Perez et al. v. Carey International, Inc., 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 373 
Fed. Appx. 907. 

No. 10–295. Veasaw v. United States et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 361 Fed. Appx. 628. 

No. 10–296. Harris v. Homecoming Financial Services, 
Inc. /Bank One, et al. C. A. 3d Cir. Certiorari denied. Re­
ported below: 377 Fed. Appx. 240. 

No. 10–303. Lamana v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 988 A. 2d 723. 

No. 10–307. Melendrez v. Biery, Judge, United States 
District Court for the Western District of Texas, et al. 
C. A. 7th Cir. Certiorari denied. 

No. 10–310. Broemer v. Commissioner of Internal Reve­

nue. C. A. 9th Cir. Certiorari denied. 

No. 10–316. Gagalis v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 10–5124. Johnston v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 27 So. 3d 11. 

No. 10–5282. Maske v. Estrada et al. C. A. 10th Cir. 
Certiorari denied. 

No. 10–5655. Reynolds v. Supreme Court of Virginia. 
C. A. 4th Cir. Certiorari denied. Reported below: 376 Fed. 
Appx. 320. 

No. 10–5661. Bosier v. Gila Group et al. C. A. 5th Cir. 
Certiorari denied. 

No. 10–5664. Levi v. Aerotek, Inc., et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 679. 

No. 10–5665. Rhett v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 
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No. 10–5666. Silva v. Cain, Warden. C. A. 5th Cir. Certio­
rari denied. 

No. 10–5668. Stafford v. Ammons et al. C. A. 11th Cir. 
Certiorari denied. 

No. 10–5678. Singh v. Heath, Superintendent, Sing Sing 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 10–5680. Smith v. Mahoney, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 611 F. 3d 978. 

No. 10–5682. Elam v. Texas. Ct. App. Tex., 14th Dist. Cer­
tiorari denied. 

No. 10–5686. Hill v. Ortegon et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 360 Fed. Appx. 582. 

No. 10–5687. Garcia v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 10–5688. Guerrero v. Texas; 
No. 10–5689. Guerrero v. Texas; and 
No. 10–5690. Guerrero v. Texas. Ct. App. Tex., 4th Dist. 

Certiorari denied. 

No. 10–5698. Landis v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 10–5699. Reece v. Sisto, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–5709. Barnes v. Alternative Capital Source, 
LLC. Ct. Civ. App. Ala. Certiorari denied. Reported below: 
47 So. 3d 280. 

No. 10–5717. Taylor v. Gunnels et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 378 Fed. Appx. 469. 

No. 10–5721. Price v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–5726. Jebbia v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 
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October 12, 2010 562 U. S. 

No. 10–5731. Laurore v. UMass Medical Healthcare 
et al. App. Ct. Mass. Certiorari denied. Reported below: 73 
Mass. App. 1109, 897 N. E. 2d 1042. 

No. 10–5733. Rodriguez Aponte v. McKee, Warden. C. A. 
6th Cir. Certiorari denied. 

No. 10–5747. Rouser v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 10–5748. Sheehan v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–5749. Richard v. Rock, Superintendent, Upstate 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 10–5750. Rosenblum v. Campbell, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 370 Fed. Appx. 782. 

No. 10–5751. Sherman v. Henderson, Yolo County Dis­

trict Attorney, et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 382 Fed. Appx. 557. 

No. 10–5755. King v. Iowa Department of Corrections 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 598 
F. 3d 1051. 

No. 10–5757. Lee v. Ludwick, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 10–5758. Lewis v. Coca-Cola Enterprises, Inc. C. A. 
6th Cir. Certiorari denied. 

No. 10–5759. Kantamanto v. North. C. A. 3d Cir. Certio­
rari denied. Reported below: 375 Fed. Appx. 163. 

No. 10–5761. Brown v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–5766. Knight v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5771. Thompson v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 25 So. 3d 646. 
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No. 10–5773. Medrano v. New Jersey. Super. Ct. N. J., 
App. Div. Certiorari denied. 

No. 10–5774. Dixon v. Conway, Superintendent, Attica 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 10–5777. McBride v. Texas. Ct. App. Tex., 13th Dist. 
Certiorari denied. 

No. 10–5778. St. Amant v. Louisiana. Sup. Ct. La. Certio­
rari denied. Reported below: 39 So. 3d 589. 

No. 10–5784. Insua v. McDonald, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 853. 

No. 10–5791. Georgieva v. Barnes & Noble. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5794. Daniels v. District Court of Colorado, 
Arapahoe County, et al. C. A. 10th Cir. Certiorari denied. 
Reported below: 376 Fed. Appx. 851. 

No. 10–5795. Jones v. Shaw Group et al.; Jones v. First 
Bank & Trust; and Jones v. Shaw Group et al. C. A. 11th 
Cir. Certiorari denied. 

No. 10–5804. Hallford v. Allen, Commissioner, Alabama 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 576 F. 3d 1221. 

No. 10–5805. AlBritton v. Johnson, Director, Virginia 
Department of Corrections, et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 333 Fed. Appx. 700. 

No. 10–5807. Bunyard v. Knowles, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5808. Belanger v. Stovall, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–5811. Abdulhasseb, aka Thomas v. Calbone, 
Warden, et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 600 F. 3d 1301. 

No. 10–5814. Hung Ha v. Richman et al. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 
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October 12, 2010 562 U. S. 

No. 10–5818. Jackson v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 10–5819. Jones v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–5820. Newsom v. Runnels, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 378 Fed. Appx. 641. 

No. 10–5821. Perrego v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 988 A. 2d 727. 

No. 10–5823. Hubbard v. Detroit Public Schools. C. A. 
6th Cir. Certiorari denied. Reported below: 372 Fed. Appx. 631. 

No. 10–5824. Taylor v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5825. Vallery v. Smelosky, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5826. Venegas v. Texas. Ct. App. Tex., 13th Dist. 
Certiorari denied. 

No. 10–5840. Polk v. Kansas. Ct. App. Kan. Certiorari de­
nied. Reported below: 42 Kan. App. 2d xxiii, 210 P. 3d 137. 

No. 10–5846. Dixie v. Wilson, Superintendent, Indiana 
State Prison. C. A. 7th Cir. Certiorari denied. 

No. 10–5847. Rowell v. Martino et al. C. A. 2d Cir. Cer­
tiorari denied. 

No. 10–5853. Manko v. Mannor et al. Ct. App. N. Y. Cer­
tiorari denied. Reported below: 14 N. Y. 3d 880, 929 N. E. 2d 398. 

No. 10–5854. Jervis v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 916 N. E. 2d 969. 

No. 10–5855. Marie P. v. Sacramento County Department 
of Health and Human Services. Ct. App. Cal., 3d App. Dist. 
Certiorari denied. 

No. 10–5856. Buchanan v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 395 Ill. App. 3d 1113, 986 
N. E. 2d 804. 
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No. 10–5866. McGleachie v. Mississippi; and McGleachie 
v. Sparkman, Superintendent, Mississippi State Peniten­

tiary. C. A. 5th Cir. Certiorari denied. 

No. 10–5871. Reid v. Ricci, Associate Administrator, 
New Jersey State Prison, et al. C. A. 3d Cir. Certiorari 
denied. 

No. 10–5879. Davis v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–5897. Randle v. Skolnik, Director, Nevada De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 604 F. 3d 1047. 

No. 10–5899. McCray v. Wal-Mart Stores, Inc., et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 377 Fed. 
Appx. 921. 

No. 10–5916. Jeffus v. Drew, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 963. 

No. 10–5924. Bailey v. Texas. Ct. App. Tex., 5th Dist. 
Certiorari denied. 

No. 10–5930. Al-Timimi v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 379 Fed. Appx. 435. 

No. 10–5950. Ramos v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–5954. Rogers v. New York. App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 70 
App. Div. 3d 1340, 894 N. Y. S. 2d 313. 

No. 10–5957. Carter v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 23 So. 3d 1238. 

No. 10–5963. Bustos Anaya v. Sisto, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 10–5979. Dontigney v. O & G Industries, Inc., et al. 
App. Ct. Conn. Certiorari denied. Reported below: 121 Conn. 
App. 901, 992 A. 2d 1234. 
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October 12, 2010 562 U. S. 

No. 10–6011. Cutshaw v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 10–6022. Greene v. Lee’s Maintenance Services 
et al. Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 10–6026. Escareno v. Evans, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–6045. Rivera v. Ohio. Ct. App. Ohio, Butler County. 
Certiorari denied. Reported below: 2010-Ohio-323. 

No. 10–6049. Nocero v. Arizona. Ct. App. Ariz. Certiorari 
denied. Reported below: 223 Ariz. 222, 221 P. 3d 1036. 

No. 10–6050. Reynolds v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 396 Ill. App. 3d 1128, 6 N. E. 
3d 449. 

No. 10–6051. Tarver v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. 

No. 10–6069. Macomber v. Hawaii et al. C. A. 9th Cir. 
Certiorari denied. 

No. 10–6070. Jones v. Nebraska. Ct. App. Neb. Certio­
rari denied. 

No. 10–6073. Villanueva-Moran v. Holder, Attorney 
General. C. A. 9th Cir. Certiorari denied. 

No. 10–6074. Wayne v. Gundy, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6088. Stone v. McDaniel, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 10–6095. Harris v. Arizona. Ct. App. Ariz. Certiorari 
denied. Reported below: 223 Ariz. 222, 221 P. 3d 1036. 

No. 10–6102. Settle v. Bell, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 10–6118. Banks v. Kramer, Judge, District of Colum­

bia Court of Appeals, et al. C. A. D. C. Cir. Certiorari 
denied. 
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No. 10–6123. Rodriguez v. Roberts, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 371 Fed. Appx. 
971. 

No. 10–6137. Igbinosun v. New York. C. A. 2d Cir. Cer­
tiorari denied. 

No. 10–6155. Henderson v. Jones, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 990. 

No. 10–6169. Ferrel v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 603 F. 3d 758. 

No. 10–6176. Galloway v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 294. 

No. 10–6182. Cunningham v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 607 F. 3d 1264. 

No. 10–6184. DeLoge v. Wyoming. Sup. Ct. Wyo. Certio­
rari denied. Reported below: 231 P. 3d 862. 

No. 10–6187. McQueen v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 477. 

No. 10–6194. Van Buren v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 599 F. 3d 170. 

No. 10–6198. Leiser v. Thurmer, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 691. 

No. 10–6201. Reyes-Silva v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 10–6202. Sura-Villalta v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 380 Fed. Appx. 407. 

No. 10–6203. Cunningham v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 10–6204. Castro-Gaxiola v. United States. C. A. 8th 
Cir. Certiorari denied. 

No. 10–6206. Young v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 373 Fed. Appx. 119. 

No. 10–6210. Mahdi v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 598 F. 3d 883. 
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October 12, 2010 562 U. S. 

No. 10–6211. Kimmons v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 481 Fed. Appx. 84. 

No. 10–6214. McBroom v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 435 Fed. Appx. 299. 

No. 10–6219. Segura v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 435 Fed. Appx. 296. 

No. 10–6224. Simpson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 349. 

No. 10–6226. Taylor v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 604 F. 3d 1011. 

No. 10–6229. Rideout v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 344. 

No. 10–6230. Reed v. Illinois. App. Ct. Ill., 4th Dist. Cer­
tiorari denied. Reported below: 396 Ill. App. 3d 636, 919 N. E. 
2d 1106. 

No. 10–6232. Smith v. Konteh, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6234. Raglin v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 10–6236. Marcano v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 222. 

No. 10–6238. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–6239. Gilreath v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–6246. Ibrahim v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 382 Fed. Appx. 242. 

No. 10–6247. Guzman v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 603 F. 3d 99. 

No. 10–6248. Gopie v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 347 Fed. Appx. 495. 

No. 10–6249. Henderson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 295. 
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No. 10–6250. Fields v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 380 Fed. Appx. 400. 

No. 10–6252. Harris v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–6256. Ledbetter v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 292. 

No. 10–6257. Christman v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 607 F. 3d 1110. 

No. 10–6260. Egu v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 379 Fed. Appx. 605. 

No. 10–6261. Bowers v. Burt, Warden, et al. C. A. 6th 
Cir. Certiorari denied. 

No. 10–6264. Orlando-Papias v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 382 Fed. Appx. 565. 

No. 10–6265. Osorio-Funez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 382 Fed. Appx. 573. 

No. 10–6269. Treadwell v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 593 F. 3d 990. 

No. 10–6271. Solorio-Valdez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 384 Fed. Appx. 576. 

No. 10–6284. Borden v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 464. 

No. 10–6287. Lemke v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 377 Fed. Appx. 570. 

No. 10–6288. Luong v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–6290. Lockett v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 435 Fed. Appx. 315. 

No. 10–6295. Nunez-Gonzalez v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 380 Fed. Appx. 87. 

No. 10–6296. Akens v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 602 F. 3d 904. 
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October 12, 2010 562 U. S. 

No. 10–6301. Napoli v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 377 Fed. Appx. 157. 

No. 10–6302. Perez v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 10–6319. Felix-Carrazco v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 375 Fed. Appx. 778. 

No. 10–6320. Harmon v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 607 F. 3d 233. 

No. 10–6321. Haro-Verdugo et al. v. United States. 
C. A. 9th Cir. Certiorari denied. 

No. 10–6324. Grooms v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 602 F. 3d 939. 

No. 10–6330. Matias v. United States (two judgments). 
C. A. 7th Cir. Certiorari denied. 

No. 10–6335. Black v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 10–6340. Ellis v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–6344. Garcia-Manzo v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 383 Fed. Appx. 660. 

No. 10–6348. Caldwell et al. v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 381 Fed. Appx. 
933. 

No. 10–6352. Tabatabai v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 845. 

No. 10–6355. Santos v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 369 Fed. Appx. 794. 

No. 10–6358. Thompson v. Choinski, Warden, et al. C. A. 
2d Cir. Certiorari denied. Reported below: 374 Fed. Appx. 222. 

No. 10–6361. Castellon, aka Chapinva v. United States. 
C. A. 4th Cir. Certiorari denied. Reported below: 382 Fed. 
Appx. 326. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



ORDERS 975 

562 U. S. October 12, 2010 

No. 10–6362. Connors v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 607 F. 3d 504. 

No. 10–6363. Robinson v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 996 A. 2d 849. 

No. 10–6364. Villarreal v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 383 Fed. Appx. 580. 

No. 10–6365. Vega-Soto et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 373 Fed. Appx. 685. 

No. 10–6366. Villegas v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 445. 

No. 10–6367. Zavala-Rosales v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 381 Fed. Appx. 316. 

No. 10–6373. Garcia-Ochoa v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 607 F. 3d 371. 

No. 10–6375. Stephens v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 282. 

No. 10–6379. MacInnis v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 607 F. 3d 539. 

No. 10–6380. Mancha-Perez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 380 Fed. Appx. 455. 

No. 10–6383. Turnbull v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 387 Fed. Appx. 322. 

No. 10–6384. Welker v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 534. 

No. 10–6387. Xinidakis v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 598 F. 3d 1213 and 374 Fed. 
Appx. 726. 

No. 10–6394. Ramirez-Leonardo v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 381 Fed. Appx. 362. 

No. 09–1461. Association of Christian Schools Interna­

tional et al. v. Stearns et al. C. A. 9th Cir. Motion of 
Catholic League et al. for leave to file a brief as amici curiae 
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October 12, 2010 562 U. S. 

granted. Certiorari denied. Reported below: 362 Fed. Appx. 
640. 

No. 09–1520. United States v. Hagen. C. A. 5th Cir. Mo­
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Justice Kagan took no part in the 
consideration or decision of this motion and this petition. Re­
ported below: 349 Fed. Appx. 896. 

No. 10–67. Weise et al. v. Casper et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 593 F. 3d 1163. 

Justice Ginsburg, with whom Justice Sotomayor joins, 
dissenting. 

The President of the United States gave a speech open to the 
public, from which Leslie Weise and Alex Young allege they were 
forcibly ejected. Their transgression was to have arrived at the 
event in a car that displayed a bumper sticker reading “No More 
Blood For Oil.” After they were marched out, they allege, Secret 
Service officials confirmed to them that the bumper sticker was 
the reason for their exclusion. 

I cannot see how reasonable public officials, or any staff or 
volunteers under their direction, could have viewed the bumper 
sticker as a permissible reason for depriving Weise and Young of 
access to the event. Nevertheless, the Court of Appeals held 
respondents entitled to qualified immunity because “no specific 
authority instructs this court . . . how to treat the ejection of a 
silent attendee from an official speech based on the attendee’s 
protected expression outside the speech area.” 593 F. 3d 1163, 
1170 (CA10 2010). No “specific authority” should have been 
needed; “[f]or at least a [half]-century, this Court has made clear 
that . . . [the government] may not deny a benefit to a person on 
a basis that infringes his constitutionally protected interests.” 
Perry v. Sindermann, 408 U. S. 593, 597 (1972). As Judge Hol­
loway noted in his incisive dissent, solidly established law “may 
apply with obvious clarity” even to conduct startling in its nov­
elty. 593 F. 3d, at 1177 (quoting Hope v. Pelzer, 536 U. S. 730, 
741 (2002); emphasis deleted). 

The Court of Appeals suggested that this Court’s decision in 
Hurley v. Irish-American Gay, Lesbian and Bisexual Group of 
Boston, Inc., 515 U. S. 557 (1995), could have justified a decision 
to exclude individuals who appear to disagree with the President’s 
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views. But the comparison serves only to highlight the unlawful­
ness of the alleged treatment of Weise and Young: Not only was 
this an official presentation of the President’s views, not a private 
act of expression as in Hurley; in addition, unlike the Hurley 
plaintiff who sought to engage in competing expression, Weise 
and Young were “silent attendee[s],” 593 F. 3d, at 1170 (emphasis 
added). Their presence alone cannot have affected the Presi­
dent’s message. Therefore, ejecting them for holding discordant 
views could only have been a reprisal for the expression conveyed 
by the bumper sticker. “Official reprisal for protected speech 
‘offends the Constitution because it threatens to inhibit exercise 
of the protected right.’ ” Hartman v. Moore, 547 U. S. 250, 256 
(2006) (quoting Crawford-El v. Britton, 523 U. S. 574, 588, n. 10 
(1998); brackets omitted). 

I see only one arguable reason for deferring the question this 
case presents. Respondents were volunteers following instruc­
tions from White House officials. The Volunteer Protection Act 
of 1997, 111 Stat. 218, 42 U. S. C. § 14501 et seq., had respondents 
invoked it in the courts below, might have shielded them from 
liability. Federal officials themselves, however, gain no shelter 
from that Act. Suits against the officials responsible for Weise’s 
and Young’s ouster remain pending and may offer this Court an 
opportunity to take up the issue avoided today. 

No. 10–175. Glatzer v. Enron Corp. et al. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the 
consideration or decision of this petition. 

No. 10–242. Dada et al. v. Holder, Attorney General. 
C. A. 2d Cir. Certiorari denied. Justice Sotomayor took no 
part in the consideration or decision of this petition. Reported 
below: 361 Fed. Appx. 254. 

No. 10–254. United States et al. ex rel. Radcliffe v. 
Purdue Pharma L. P. et al. C. A. 4th Cir. Certiorari denied. 
Justice Kagan took no part in the consideration or decision of 
this petition. Reported below: 600 F. 3d 319. 

No. 10–5883. Whitaker v. Dexter, Warden. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consider­
ation or decision of this petition. 
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October 12, 14, 15, 18, 2010 562 U. S. 

No. 10–6216. Santiago v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 601 F. 3d 1241. 

No. 10–6223. Piatek v. United States. C. A. 6th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 608 F. 3d 939. 

No. 10–6329. Meszaros v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 381 
Fed. Appx. 55. 

No. 10–6346. Melendez v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 377 Fed. 
Appx. 842. 

Rehearing Denied 

No. 09–8961. Roberts v. Mitchem, Warden, et al., 559 U. S. 
1052. Petition for rehearing denied. 

October 14, 2010 
Certiorari Denied 

No. 10–6804 (10A349). Wackerly v. Oklahoma. Ct. Crim. 
App. Okla. Application for stay of execution of sentence of death, 
presented to Justice Sotomayor, and by her referred to the Court, 
denied. Certiorari denied. Reported below: 237 P. 3d 795. 

October 15, 2010 

Dismissals Under Rule 46 

No. 10–51. Timoney et al. v. Keating et al. C. A. 11th 
Cir. Certiorari dismissed under this Court’s Rule 46.1. Re­
ported below: 598 F. 3d 753. 

No. 10–5685. In re Goodman. Petition for writ of mandamus 
dismissed under this Court’s Rule 46. 

October 18, 2010 
Certiorari Dismissed 

No. 10–5895. Dandar v. Pennsylvania (two judgments). 
Super. Ct. Pa. Motion of petitioner for leave to proceed in forma 
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pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. 

No. 10–6462. Robinson v. United States. C. A. 3d Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. Jus­

tice Kagan took no part in the consideration or decision of this 
motion and this petition. 

No. 10–6465. Ramsey v. Shinseki, Secretary of Veterans 
Affairs. C. A. 10th Cir. Motion of petitioner for leave to pro­
ceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. Reported below: 364 Fed. Appx. 432. 

No. 10–6508. Young v. Stansberry, Warden. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re­
ported below: 372 Fed. Appx. 394. 

Miscellaneous Orders 

No. 10M37. Tinsley v. Giorla, Warden, et al.; 
No. 10M39. Dunkley v. Mellon Investor Services et 

al.; and 
No. 10M41. Morrison v. United States. Motions to direct 

the Clerk to file petitions for writs of certiorari out of time denied. 

No. 10M38. In re Grand Jury Proceedings. Motion of Re­
porters Committee for Freedom of the Press for leave to inter­
vene denied. Motion for leave to file petition for writ of certio­
rari under seal with redacted copies for the public record granted. 

No. 10M40. Zambrano Rodriguez v. United States. Mo­
tion for leave to file petition for writ of certiorari under seal with 
redacted copies for the public record granted. 

No. 137, Orig. Montana v. Wyoming et al. Montana’s mo­
tion for partial summary judgment granted in part and denied in 
part without prejudice in accordance with the Special Master’s 
First Interim Report, and Anadarko Petroleum’s motion for leave 
to intervene denied. Justice Kagan took no part in the consid­
eration or decision of these motions. [For earlier order herein, 
see, e. g., ante, p. 958.] 

No. 08–1314. Williamson et al. v. Mazda Motor of 
America, Inc., et al. Ct. App. Cal., 4th App. Dist., Div. 3. 
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October 18, 2010 562 U. S. 

[Certiorari granted, 560 U. S. 923.] Motion of the Acting Solicitor 
General for leave to participate in oral argument as amicus cu­
riae and for divided argument granted. Justice Kagan took no 
part in the consideration or decision of this motion. 

No. 08–1438. Sossamon v. Texas et al. C. A. 5th Cir. 
[Certiorari granted, 560 U. S. 923.] Motion of the Acting Solicitor 
General for leave to participate in oral argument as amicus cu­
riae and for divided argument granted. Justice Kagan took no 
part in the consideration or decision of this motion. 

No. 10–5898. Parker v. Potter. C. A. 11th Cir.; 
No. 10–5967. Hammann v. Falls/Pinnacle, LLC, et al.; and 

Hammann v. Deyo et al. Ct. App. Minn.; 
No. 10–6205. Thykkuttathil et ux. v. United States. 

C. A. Fed. Cir.; and 
No. 10–6370. In re Starling. Motions of petitioners for 

leave to proceed in forma pauperis denied. Petitioners are al­
lowed until November 8, 2010, within which to pay the docketing 
fees required by Rule 38(a) and to submit petitions in compliance 
with Rule 33.1 of the Rules of this Court. 

No. 10–6599. In re Stahl. Petition for writ of habeas cor­
pus denied. 

No. 10–6633. In re Williams. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court’s Rule 39.8. Justice 
Kagan took no part in the consideration or decision of this motion 
and this petition. 

No. 10–6331. In re Parks. Petition for writ of mandamus 
denied. 

Certiorari Granted 

No. 10–98. Ashcroft v. al-Kidd. C. A. 9th Cir. Certiorari 
granted limited to Questions 1 and 2 presented by the petition. 
Justice Kagan took no part in the consideration or decision of 
this petition. Reported below: 580 F. 3d 949. 

Certiorari Denied 

No. 09–920. Simmons et al. v. Galvin, Secretary of Com­

monwealth of Massachusetts. C. A. 1st Cir. Certiorari de­
nied. Reported below: 575 F. 3d 24. 
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No. 09–1539. Wilkes v. Indiana. Sup. Ct. Ind. Certiorari 
denied. Reported below: 917 N. E. 2d 675. 

No. 09–10417. Wade v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 09–10985. Lopez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 590 F. 3d 1238. 

No. 09–11277. Gaedtke v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 369 Fed. Appx. 12. 

No. 09–11346. Jones v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 370 Fed. Appx. 477. 

No. 09–11360. Rodriguez v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 581 F. 3d 775. 

No. 09–11364. Allmon v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 594 F. 3d 981. 

No. 10–33. Suquamish Indian Tribe v. Upper Skagit In­

dian Tribe et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 590 F. 3d 1020. 

No. 10–37. Hall v. Thaler, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division. 
C. A. 5th Cir. Certiorari denied. Reported below: 597 F. 3d 746. 

No. 10–79. Metro Fuel LLC v. City of New York, New 
York. C. A. 2d Cir. Certiorari denied. Reported below: 594 
F. 3d 94. 

No. 10–92. Sahyers v. Prugh, Holliday & Karatinos, P. L., 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 560 
F. 3d 1241. 

No. 10–135. Hudson v. Scarbro, Administratrix of the 
Estate of Rummer. C. A. 4th Cir. Certiorari denied. Re­
ported below: 374 Fed. Appx. 366. 

No. 10–200. Fitzgibbons v. Zeman, Trustee. C. A. 10th 
Cir. Certiorari denied. Reported below: 365 Fed. Appx. 126. 
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No. 10–223. Phillips v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–227. Schneller v. Prospect Park Nursing and Re­

habilitation Center et al. C. A. 3d Cir. Certiorari denied. 
Reported below: 368 Fed. Appx. 298. 

No. 10–232. Bank of New York Mellon et al. v. Grede, 
Trustee, Sentinel Liquidation Trust. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 598 F. 3d 899. 

No. 10–261. Truhlar v. United States Postal Service 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 600 
F. 3d 888. 

No. 10–265. Fleszar v. Department of Labor. C. A. 7th 
Cir. Certiorari denied. Reported below: 598 F. 3d 912. 

No. 10–287. Innovative Therapies, Inc. v. Kinetic Con­

cepts, Inc., et al. C. A. Fed. Cir. Certiorari denied. Re­
ported below: 599 F. 3d 1377. 

No. 10–340. Jackim v. Ohio. Sup. Ct. Ohio. Certiorari de­
nied. Reported below: 125 Ohio St. 3d 1416, 925 N. E. 2d 1003. 

No. 10–352. Richardson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 607 F. 3d 357. 

No. 10–353. Crase v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 375 Fed. Appx. 948. 

No. 10–362. Bailey et al. v. Shell Western E&P Inc. 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 609 
F. 3d 710. 

No. 10–380. Terra XXI, Ltd., et al. v. AG Acceptance 
Corp. et al. Ct. App. Tex., 7th Dist. Certiorari denied. 

No. 10–5584. Cropper v. Arizona. Sup. Ct. Ariz. Certio­
rari denied. Reported below: 223 Ariz. 522, 225 P. 3d 579. 

No. 10–5870. Young Bok Song v. Smith et al. C. A. 6th 
Cir. Certiorari denied. 

No. 10–5872. Smith v. Conder et al. C. A. 7th Cir. Certio­
rari denied. 
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No. 10–5873. Rosendahl v. Nixon, Governor of Missouri, 
et al. C. A. D. C. Cir. Certiorari denied. Reported below: 
360 Fed. Appx. 167. 

No. 10–5880. Costa v. Missouri. Ct. App. Mo., Western Dist. 
Certiorari denied. Reported below: 311 S. W. 3d 340. 

No. 10–5881. Cantey v. Ohio. Ct. App. Ohio, Wayne County. 
Certiorari denied. Reported below: 2009-Ohio-4423. 

No. 10–5888. Orsello v. Gaffney et al. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5900. Wilson v. Zafra et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 376 Fed. Appx. 784. 

No. 10–5901. Williams v. Free et al. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–5904. Tinsley v. Davis, Sheriff, Henderson 
County, North Carolina, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 378 Fed. Appx. 254. 

No. 10–5914. Kirkpatrick v. Hall, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5917. Laurence v. Gateway Health System. C. A. 
6th Cir. Certiorari denied. Reported below: 368 Fed. Appx. 668. 

No. 10–5919. Mars v. Illinois. App. Ct. Ill., 2d Dist. Cer­
tiorari denied. Reported below: 395 Ill. App. 3d 1126, 986 N. E. 
2d 810. 

No. 10–5920. Drummond v. Delaware. Sup. Ct. Del. Cer­
tiorari denied. Reported below: 992 A. 2d 1236. 

No. 10–5925. Alleman v. Kentucky. Sup. Ct. Ky. Certio­
rari denied. Reported below: 306 S. W. 3d 484. 

No. 10–5931. Wilson v. Hubbard et al. C. A. 9th Cir. 
Certiorari denied. 

No. 10–5935. Everett v. Walsh, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 
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October 18, 2010 562 U. S. 

No. 10–5936. Williamson v. Maryland. Ct. App. Md. Cer­
tiorari denied. Reported below: 413 Md. 521, 993 A. 2d 626. 

No. 10–5943. Mercado v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 397 Ill. App. 3d 622, 921 
N. E. 2d 756. 

No. 10–5944. McCline v. Epps, Commissioner, Mississippi 
Department of Corrections. C. A. 5th Cir. Certiorari 
denied. 

No. 10–5948. Strickland v. Saint Luke’s Health System. 
C. A. 8th Cir. Certiorari denied. Reported below: 377 Fed. 
Appx. 569. 

No. 10–5949. Spisak v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 126 Nev. 758. 

No. 10–5953. Starks v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 10–5958. Cochrane v. Scutt, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–5960. Campanile v. Nicolella, Executor of the 
Estate of Renzi, Deceased. App. Div., Sup. Ct. N. Y., 3d Jud. 
Dept. Certiorari denied. Reported below: 67 App. Div. 3d 1078, 
888 N. Y. S. 2d 270. 

No. 10–5964. Brown v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. Reported below: 70 App. Div. 
3d 1047, 893 N. Y. S. 2d 901. 

No. 10–5965. Barghouti v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 391 Ill. App. 3d 1115, 982 
N. E. 2d 986. 

No. 10–5969. Hyde v. Valdez. Sup. Ct. Idaho. Certiorari 
denied. 

No. 10–5971. Townsend v. Townsend. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 10–5972. Blackmer v. Sweat et al. C. A. 1st Cir. 
Certiorari denied. 
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No. 10–5975. Styles v. Johnson, Director, Virginia De­

partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 10–5977. Stapley v. Mississippi Bar et al. Sup. Ct. 
Miss. Certiorari denied. 

No. 10–5978. DeVeaux v. Breslin, Superintendent, Ar­

thur Kill Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 10–5983. Matthews v. Purkett, Superintendent, 
Eastern Reception, Diagnostic and Correctional Center. 
C. A. 8th Cir. Certiorari denied. Reported below: 383 Fed. 
Appx. 583. 

No. 10–5984. Saula-Rivera v. Pennsylvania. Super. Ct. 
Pa. Certiorari denied. Reported below: 990 A. 2d 53. 

No. 10–5985. Trice v. Clark County School District 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 376 
Fed. Appx. 789. 

No. 10–5989. White v. Arnold et al.; and White v. Ander­

son. Ct. App. Cal., 1st App. Dist. Certiorari denied. 

No. 10–5991. Petitioner G v. Brown, Commissioner, 
Kentucky Department of Juvenile Justice. Sup. Ct. Ky. 
Certiorari denied. Reported below: 306 S. W. 3d 80. 

No. 10–5993. Davis v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. Reported below: 373 
Fed. Appx. 446. 

No. 10–5996. Hancock v. Brown, Attorney General 
of California, et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 368 Fed. Appx. 777. 

No. 10–5997. Hartsch v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 49 Cal. 4th 472, 232 P. 3d 663. 

No. 10–6007. Davis v. Tennessee. Sup. Ct. Tenn. Certio­
rari denied. Reported below: 313 S. W. 3d 751. 

No. 10–6008. Williamson v. Walker. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 378 Fed. Appx. 376. 
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No. 10–6009. Clem v. Johnson, Director, Virginia Depart­

ment of Corrections. C. A. 4th Cir. Certiorari denied. Re­
ported below: 373 Fed. Appx. 342. 

No. 10–6052. Phillips v. Rock, Superintendent, Upstate 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 10–6096. Greer v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. Reported below: 380 
Fed. Appx. 373. 

No. 10–6107. Choy v. Massachusetts. Sup. Jud. Ct. Mass. 
Certiorari denied. Reported below: 456 Mass. 146, 927 N. E. 
2d 970. 

No. 10–6119. Tinsley v. Denney, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 10–6120. Winnett v. Saline County Jail et al. C. A. 
8th Cir. Certiorari denied. Reported below: 372 Fed. Appx. 688. 

No. 10–6121. Thomas v. Sisto, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 376 Fed. Appx. 667. 

No. 10–6147. Hall v. Ollison, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–6150. Foreman v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 366 Fed. Appx. 468. 

No. 10–6151. Haupt v. Brown, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 10–6154. Hanson v. Connecticut. App. Ct. Conn. 
Certiorari denied. Reported below: 117 Conn. App. 436, 979 A. 
2d 576. 

No. 10–6164. Popa v. PricewaterhouseCoopers LLP. 
C. A. 2d Cir. Certiorari denied. 

No. 10–6181. Moss v. Arkansas. Sup. Ct. Ark. Certiorari 
denied. Reported below: 2010 Ark. 284. 

No. 10–6199. Dillard v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. 
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No. 10–6227. Williams, aka McCarthy v. Zavares, Ex­

ecutive Director, Colorado Department of Corrections, 
et al. C. A. 10th Cir. Certiorari denied. 

No. 10–6262. McMillon v. Culley, Superintendent, Liv­

ingston Correctional Facility. C. A. 2d Cir. Certiorari de­
nied. Reported below: 380 Fed. Appx. 63. 

No. 10–6270. Turner v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 37 So. 3d 212. 

No. 10–6276. McClellan v. Hobbs, Director, Arkansas 
Department of Correction. C. A. 8th Cir. Certiorari denied. 

No. 10–6279. Craig v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 10–6285. Kray v. Glebe, Superintendent, Stafford 
Creek Corrections Center, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 373 Fed. Appx. 762. 

No. 10–6336. Mearidy v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 287 Ga. 312, 696 S. E. 2d 61. 

No. 10–6338. Contreras v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 312 S. W. 3d 566. 

No. 10–6378. Gonzalez-Hurtado v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 383 Fed. Appx. 665. 

No. 10–6399. Warren v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 593 F. 3d 540. 

No. 10–6401. Brown v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 10–6402. Ashley v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 606 F. 3d 135. 

No. 10–6405. Watters v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 363 Fed. Appx. 653. 

No. 10–6407. Lewis v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 381 Fed. Appx. 376. 

No. 10–6408. Parker v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 371 Fed. Appx. 749. 
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October 18, 2010 562 U. S. 

No. 10–6409. Duncan v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 982 A. 2d 1149. 

No. 10–6410. Edwards v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 873. 

No. 10–6413. Miller v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 367 Fed. Appx. 807. 

No. 10–6415. Pope v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 370 Fed. Appx. 735. 

No. 10–6417. Michtavi v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–6418. Nguyen v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 387 Fed. Appx. 620. 

No. 10–6419. Blade v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 364 Fed. Appx. 297. 

No. 10–6425. Rodriguez v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 612 F. 3d 1049. 

No. 10–6428. James v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 10–6433. Walker v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–6434. Johal v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 383 Fed. Appx. 670. 

No. 10–6435. Mix v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 387 Fed. Appx. 406. 

No. 10–6437. Smith v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 383 Fed. Appx. 355. 

No. 10–6441. Zamot-Santiago v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 10–6445. Law v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 384 Fed. Appx. 121. 

No. 10–6447. Cruz-Paguada, aka Agurcia v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
383 Fed. Appx. 852. 
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No. 10–6452. Metcalf v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6453. Razo v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–6461. Rainey v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 605 F. 3d 581. 

No. 10–6464. Rodriguez-Aponte v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 10–6466. Holmes v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 10–6468. Malgoza v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 874. 

No. 10–6469. Reid v. United States. C. A. 3d Cir. Certio­
rari denied. 

No. 10–6475. Centeno v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 566. 

No. 10–6482. Gool v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 377 Fed. Appx. 583. 

No. 10–6488. Hines v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 10–6489. Hines v. Hayes et al. C. A. 8th Cir. Certio­
rari denied. 

No. 10–6491. Headden v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 290. 

No. 10–6494. Greer v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 607 F. 3d 559. 

No. 10–6497. Henley v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 370. 

No. 10–6500. Ehrlich v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 879. 

No. 10–6503. Minero-Regalado v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 384 Fed. Appx. 651. 
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October 18, 2010 562 U. S. 

No. 10–6504. Jackson v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 608 F. 3d 100. 

No. 10–6510. Sanchez-Lino v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 383 Fed. Appx. 824. 

No. 10–6511. Jackson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 598 F. 3d 340. 

No. 10–6525. Henderson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6526. Hanton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 340. 

No. 10–6528. Gant v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–6531. Hayes v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 383 Fed. Appx. 309. 

No. 10–6533. Lan Dang v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 335. 

No. 10–6534. Chavez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 584 F. 3d 1354. 

No. 10–6536. Ceballos v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 605 F. 3d 468. 

No. 10–6539. Mathis v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 401 Fed. Appx. 417. 

No. 10–6540. Lee v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 603 F. 3d 904. 

No. 10–6544. Wymes v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–6546. Ray v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 367 Fed. Appx. 478. 

No. 10–6553. Rice v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 371 Fed. Appx. 435. 

No. 10–6557. Velasquez-Torrez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 609 F. 3d 743. 
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No. 10–6560. Echerivel v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 628. 

No. 10–6561. Esquivel v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 242. 

No. 10–6562. Cruz-Velez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 415. 

No. 10–6565. Lara v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 384 Fed. Appx. 631. 

No. 10–6566. Lane v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 383 Fed. Appx. 440. 

No. 10–6571. Partee v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 376 Fed. Appx. 614. 

No. 10–6573. Rodriguez Valencia v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 383 Fed. Appx. 419. 

No. 10–6575. Adesoye v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 383 Fed. Appx. 421. 

No. 10–6578. Rodriguez-Hernandez v. United States. 
C. A. 10th Cir. Certiorari denied. Reported below: 383 Fed. 
Appx. 732. 

No. 10–6581. Trotter et al. v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 379 Fed. Appx. 735. 

No. 10–6582. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 259. 

No. 10–6584. Perrine v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 838. 

No. 10–6588. Anderson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 863. 

No. 10–6589. Jones v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–6603. Rashaw-Bey v. United States District 
Court for the Western District of Missouri. C. A. 8th 
Cir. Certiorari denied. 
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October 18, 2010 562 U. S. 

No. 10–6607. Shelton v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 733. 

No. 10–6621. Cardenas v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 312. 

No. 10–6622. Compian v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 413. 

No. 09–1449. Meacham et al. v. Knolls Atomic Power 
Laboratory et al.; and 

No. 10–36. KAPL, Inc., et al. v. Meacham et al. C. A. 2d 
Cir. Certiorari denied. Justice Sotomayor took no part in the 
consideration or decision of these petitions. Reported below: 358 
Fed. Appx. 233. 

No. 09–9515. Pitre v. Cain et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 354 Fed. Appx. 142. 

Justice Sotomayor, dissenting. 

Petitioner Anthony Pitre, a Louisiana state prisoner, stopped 
taking his HIV medication to protest his transfer to a prison 
facility. He alleges that respondents at the facility punished him 
for this decision by subjecting him to hard labor in 100-degree 
heat. According to Pitre, respondents repeatedly denied his 
requests for lighter duty more appropriate to his medical condi­
tion, even after prison officials twice thought his condition suffi­
ciently serious to rush him to an emergency room. In response 
to one such request, respondent Cain expressly acknowledged in 
a letter attached to Pitre’s complaint that Pitre was “dealing 
with unnecessary pain and suffering, as well as cruel and unusual 
punishment,” but he accused Pitre of “bringing it on himself” by 
refusing to take his medication. App. F to Pet. for Cert. (Exh. 
A–2). Cain concluded, “If you are suffering because of your own 
choices, so be it.” Ibid. As a result of respondents’ actions, 
Pitre alleges, his already-fragile medical condition deteriorated 
even further. 

The courts below deemed these allegations insufficient to state 
an Eighth Amendment violation. The Magistrate Judge con­
cluded that Pitre had been “ ‘hoist by his own petard,’ ” Re­
port and Recommendation in No. 2:08–CV–1894 (WD La., Apr. 
29, 2009), p. 9, App. C to Pet. for Cert., and sua sponte recom­

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



ORDERS 993 

992 Sotomayor, J., dissenting 

mended dismissing the complaint as “frivolous,” see 28 U. S. C. 
§ 1915(e)(2)(B)(i). The District Judge adopted this recommenda­
tion. Judgment in No. 2:08–CV–1894 (WD La., May 27, 2009), 
App. C to Pet. for Cert. The Fifth Circuit summarily affirmed, 
concluding, “Mr. Pitre has been given medical care, but he refuses 
to take medication which results at times in physical problems. 
Evidence of conscious indifference is not presented.” 354 Fed. 
Appx. 142, 143 (2009) (per curiam). 

The Fifth Circuit’s error in requiring Pitre to produce “evi­
dence” in support of his allegations before a responsive pleading 
was filed, in and of itself, is sufficient reason to reverse the judg­
ment below. See Bell Atlantic Corp. v. Twombly, 550 U. S. 544, 
564, n. 8 (2007) (“[W]hen a complaint adequately states a claim, 
it may not be dismissed based on a district court’s assessment 
that the plaintiff will fail to find evidentiary support for his allega­
tions”). More fundamentally, however, in focusing on Pitre’s own 
contribution to his health problems, the courts appear to have 
misunderstood the nature of Pitre’s Eighth Amendment claim. 
His pro se complaint and attachments thereto, “liberally con­
strued,” Estelle v. Gamble, 429 U. S. 97, 106 (1976), allege not 
that respondents denied him medical care but that they punished 
him for refusing to take medication, or attempted to coerce him 
to take medication, by subjecting him to hard labor that they 
knew exceeded his medical limitations. 

“The principle that a competent person has a constitutionally 
protected liberty interest in refusing unwanted medical treatment 
may be inferred from our prior decisions.” * Cruzan v. Director, 
Mo. Dept. of Health, 497 U. S. 261, 278 (1990). A prison regula­
tion infringing an interest in avoiding unwanted medication is 
valid if it is “ ‘reasonably related to legitimate penological inter­
ests.’ ” Washington v. Harper, 494 U. S. 210, 223 (1990) (quoting 
Turner v. Safley, 482 U. S. 78, 89 (1987)). We have thus held 
that prison officials may forcibly treat a mentally ill inmate with 

*In the District Court, Pitre also claimed a liberty interest created by 
state law. See La. Rev. Stat. Ann. § 15:860 (West 2005) (“Except as to 
compliance with the sanitary laws and all reasonable regulations relating 
to contagious and infectious diseases, any sane patient or sane inmate of 
the Louisiana State Penitentiary may decline any medical care or treat­
ment offered or provided by the institution and provide other care for 
himself at his own expense”). 
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Sotomayor, J., dissenting 562 U. S. 

antipsychotic drugs “if the inmate is dangerous to himself or oth­
ers and the treatment is in the inmate’s medical interest.” 
Harper, 494 U. S., at 227. We have not considered, however, 
whether prison officials may require inmates with HIV to take 
medication, such that the refusal to do so might justify the imposi­
tion of sanctions by such officials. 

Even assuming respondents had a legitimate penological inter­
est that outweighed a right to refuse HIV medication, that inter­
est would not permit respondents to punish Pitre, or to attempt 
to coerce him to take medication, by subjecting him to hard 
labor that they knew posed “a substantial risk of serious harm.” 
Farmer v. Brennan, 511 U. S. 825, 837 (1994); see also Hope v. 
Pelzer, 536 U. S. 730, 738 (2002). To determine whether prison 
officials’ conduct violates the Eighth Amendment in the context 
of prison conditions, we ask whether “the officials involved acted 
with ‘deliberate indifference’ to the inmates’ health or safety.” 
Ibid. (quoting Hudson v. McMillian, 503 U. S. 1, 8 (1992)). Pi­
tre’s complaint alleges that respondents subjected him to labor 
that they knew posed “a substantial risk of serious harm” to his 
health notwithstanding his pleas for a more appropriate assign­
ment, Farmer, 511 U. S., at 837, and he even attaches a letter from 
a prison official implying as much. This is more than sufficient to 
state a claim of deliberate indifference. See ibid. (holding that a 
prison official violates the Eighth Amendment if he denies “an 
inmate humane conditions of confinement [if] the official knows of 
and disregards an excessive risk to inmate health or safety”). 

To be sure, Pitre’s decision to refuse medication may have been 
foolish and likely caused a significant part of his pain. But that 
decision does not give prison officials license to exacerbate Pitre’s 
condition further as a means of punishing or coercing him—just 
as a prisoner’s disruptive conduct does not permit prison officials 
to punish the prisoner by handcuffing him to a hitching post, 
see Hope, 536 U. S., at 738. Pitre’s allegations, if true, describe 
“punitive treatment [that] amounts to gratuitous infliction of ‘wan­
ton and unnecessary’ pain that our precedent clearly prohibits.” 
Ibid. I cannot comprehend how a court could deem such allega­
tions “frivolous.” Because I believe that Pitre’s complaint states 
an Eighth Amendment violation, I would grant the petition for a 
writ of certiorari and reverse the judgment below. 
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No. 09–10414. Matthews v. United States. C. A. 4th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 591 F. 3d 230. 

No. 10–97. Lynch et al. v. City of New York, New York, 
et al. C. A. 2d Cir. Certiorari denied. Justice Sotomayor 
took no part in the consideration or decision of this petition. Re­
ported below: 589 F. 3d 94. 

No. 10–202. Weintraub, Administrator of the Estate of 
Weintraub v. Board of Education of the City School Dis­

trict of the City of New York et al. C. A. 2d Cir. Certio­
rari denied. Justice Sotomayor took no part in the consider­
ation or decision of this petition. Reported below: 593 F. 3d 196. 

No. 10–6025. Cosio v. Grounds, Warden. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consid­
eration or decision of this petition. Reported below: 381 Fed. 
Appx. 714. 

No. 10–6449. Ware v. United States. C. A. 2d Cir. Certio­
rari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 415 Fed. 
Appx. 259. 

No. 10–6569. Lall v. United States. C. A. 2d Cir. Certio­
rari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 316 Fed. 
Appx. 60. 

No. 10–6579. Stone v. United States. C. A. 6th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 608 F. 3d 939. 

No. 10–6613. Sperling v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 367 
Fed. Appx. 213. 

Rehearing Denied 

No. 09–11003. Sandres v. Noland, Magistrate Judge, 
United States District Court for the Middle District of 
Louisiana, et al., 561 U. S. 1034. Petition for rehearing denied. 
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October 19, 22, 26, 2010 562 U. S. 

October 19, 2010 
Miscellaneous Order 

No. 10A393. Bowersox v. Nunley. Application to vacate 
stay of execution of sentence of death, entered by the United 
States District Court for the Western District of Missouri on 
October 18, 2010, presented to Justice Alito, and by him re­
ferred to the Court, denied. Justice Scalia would grant the 
application to vacate the stay of execution. 

October 22, 2010 
Miscellaneous Order 

No. 10A362. Respect Maine PAC et al. v. McKee, Mem­

ber, Commission on Governmental Ethics and Election 
Practices, et al. D. C. Me. Application for injunction, pre­
sented to Justice Kennedy, and by him referred to the Court, 
denied. Applicants are correct to note that relief was granted in 
McComish v. Bennett, 560 U. S. 961 (2010), which concerned a 
constitutional challenge to an Arizona law similar to the Maine 
law challenged by applicants here. The McComish applicants, 
however, requested a stay of an appeals court decision, whereas 
applicants here are asking for an injunction against enforcement 
of a presumptively constitutional state legislative act. Such a 
request “demands a significantly higher justification” than a re­
quest for a stay because, unlike a stay, an injunction “does not 
simply suspend judicial alteration of the status quo but grants 
judicial intervention that has been withheld by lower courts.” 
Ohio Citizens for Responsible Energy, Inc. v. NRC, 479 U. S. 
1312, 1313 (1986) (Scalia, J., in chambers). In light of these 
considerations, and given the difficulties in fashioning relief so 
close to the election, applicants’ request for extraordinary relief 
is denied. Justice Scalia and Justice Alito would grant the 
application for an injunction as to the matching fund provisions. 

October 26, 2010 
Miscellaneous Order 

No. 10A416. Brewer, Governor of Arizona, et al. v. Lan­

drigan. D. C. Ariz. Application to vacate the order by the 
District Court granting a temporary restraining order, pre­
sented to Justice Kennedy, and by him referred to the Court, 
granted. There is no evidence in the record to suggest that the 
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562 U. S. October 26, 29, November 1, 2010 

drug obtained from a foreign source is unsafe. The District 
Court granted the restraining order because it was left to specu­
late as to the risk of harm. See Order Granting Motion for a 
Temporary Restraining Order in Landrigan v. Brewer, No. CV– 
10–02246–PHX–ROS (D Ariz., Oct. 25, 2010), Doc. 21, p. 15 (“[T]he 
Court is left to speculate . . . whether the non-[Food and Drug 
Administration] approved drug will cause pain and suffering”). 
But speculation cannot substitute for evidence that the use of the 
drug is “ ‘sure or very likely to cause serious illness and needless 
suffering.’ ” Baze v. Rees, 553 U. S. 35, 50 (2008) (quoting Helling 
v. McKinney, 509 U. S. 25, 33 (1993)). There was no showing that 
the drug was unlawfully obtained, nor was there an offer of proof 
to that effect. The motion to file documents under seal is denied 
as moot. Justice Ginsburg, Justice Breyer, Justice Soto-

mayor, and Justice Kagan would deny the application to vacate 
the order granting a temporary restraining order. 

October 29, 2010 

Miscellaneous Orders 

No. 10A422. Minnesota Citizens Concerned for Life, 
Inc., et al. v. Swanson, Attorney General of Minnesota, 
et al. D. C. Minn. Application for injunction pending appeal, 
presented to Justice Alito, and by him referred to the Court, 
denied. 

No. 09–520. CSX Transportation, Inc. v. Alabama De­

partment of Revenue et al. C. A. 11th Cir. [Certiorari 
granted, 560 U. S. 964.] Motion of the Acting Solicitor General 
for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

November 1, 2010 

Dismissal Under Rule 46 

No. 10–5025. Silva-Arzeta, aka Selva, aka Arellano Ce­

brero v. United States. C. A. 10th Cir. Certiorari dismissed 
under this Court’s Rule 46. Reported below: 602 F. 3d 1208. 

Certiorari Granted—Vacated and Remanded 

No. 10–5706. Brandon v. United States. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
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November 1, 2010 562 U. S. 

granted. Certiorari granted, judgment vacated, and case re­
manded for further consideration in light of Carachuri-Rosendo 
v. Holder, 560 U. S. 563 (2010). Reported below: 376 Fed. Appx. 
343. 

Certiorari Dismissed 

No. 10–6031. Matthews v. McDaniel, Warden, et al. 
C. A. 9th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. As petitioner has repeatedly abused this Court’s process, 
the Clerk is directed not to accept any further petitions in non­
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 10–6080. Stoller v. Court of Appeals of Arizona, 
Division One, et al. Sup. Ct. Ariz. Motion of petitioner for 
leave to proceed in forma pauperis denied, and certiorari dis­
missed. See this Court’s Rule 39.8. 

No. 10–6090. Albright-Lazzari et vir v. Hamilton, Com­

missioner, Connecticut Department of Children and Fam­

ilies. App. Ct. Conn. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. Reported below: 120 Conn. App. 376, 991 A. 
2d 696. 

No. 10–6135. Cohen v. Terrell, Warden, et al. C. A. 6th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal 
matters from petitioner unless the docketing fee required by 
Rule 38(a) is paid and the petition is submitted in compliance with 
Rule 33.1. See Martin v. District of Columbia Court of Appeals, 
506 U. S. 1 (1992) (per curiam). 

No. 10–6170. Farris v. Oklahoma. Ct. Crim. App. Okla. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–6314. Berryhill v. Seay, Judge, United States 
District Court for the Eastern District of Oklahoma, 
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et al. C. A. 10th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. 

No. 10–6481. Grandoit v. Physician Network, Inc., et al. 
C. A. 1st Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. 

No. 10–6545. Berryhill v. White, Judge, United States 
District Court for the Eastern District of Oklahoma, 
et al. C. A. 10th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. 

No. 10–6551. Berryhill v. Payne, Judge, United States 
District Court for the Northern District of Oklahoma, 
et al. C. A. 10th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. 

Miscellaneous Orders 

No. D–2475. In re Disbarment of Blau. Disbarment en­
tered. [For earlier order herein, see 561 U. S. 1043.] 

No. D–2481. In re Disbarment of Mickler. Disbarment 
entered. [For earlier order herein, see 561 U. S. 1044.] 

No. D–2482. In re Disbarment of Kipi. Disbarment en­
tered. [For earlier order herein, see 561 U. S. 1044.] 

No. D–2485. In re Disbarment of Mittendorff. Disbar­
ment entered. [For earlier order herein, see 561 U. S. 1045.] 

No. D–2490. In re Disbarment of Arledge. Disbarment 
entered. [For earlier order herein, see 561 U. S. 1045.] 

No. D–2491. In re Disbarment of Shomber. Disbarment 
entered. [For earlier order herein, see 561 U. S. 1045.] 

No. D–2492. In re Disbarment of McNeal. Disbarment 
entered. [For earlier order herein, see 561 U. S. 1045.] 

No. D–2512. In re Disbarment of Mackey. Disbarment 
entered. [For earlier order herein, see ante, p. 810.] 
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No. D–2541. In re Disbarment of Simring. Disbarment 
entered. [For earlier order herein, see ante, p. 814.] 

No. D–2550. In re Disbarment of Bagdasarian. Disbar­
ment entered. [For earlier order herein, see ante, p. 815.] 

No. D–2560. In re Dean. Joseph Wayne Dean, of Raleigh, 
N. C., having requested to resign as a member of the Bar of this 
Court, it is ordered that his name be stricken from the roll of 
attorneys admitted to the practice of law before this Court. The 
rule to show cause, issued on October 4, 2010 [ante, p. 817], is 
discharged. 

No. 137, Orig. Montana v. Wyoming et al. Motion of the 
Acting Solicitor General for leave to participate in oral argument 
as amicus curiae and for divided argument granted. Justice 
Kagan took no part in the consideration or decision of this 
motion. [For earlier order herein, see, e. g., ante, p. 979.] 

No. 09–529. Virginia Office for Protection and Advo­

cacy v. Stewart, Commissioner, Virginia Department of 
Behavioral Health and Developmental Services, et al. 
C. A. 4th Cir. [Certiorari granted sub nom. Virginia Office for 
Protection and Advocacy v. Reinhard, 561 U. S. 1005.] Motion of 
the Acting Solicitor General for leave to participate in oral argu­
ment as amicus curiae and for divided argument granted. Justice 
Kagan took no part in the consideration or decision of these motions. 

No. 09–1279. Federal Communications Commission et al. 
v. AT&T Inc. et al. C. A. 3d Cir. [Certiorari granted, 561 
U. S. 1057.] Motion of the Acting Solicitor General to dispense 
with printing the joint appendix granted. Justice Kagan took 
no part in the consideration or decision of this motion. 

No. 10–218. PPL Montana, LLC v. Montana. Sup. Ct. 
Mont.; and 

No. 10–272. John Crane Inc. v. Atwell, Executor of the 
Estate of Atwell, Deceased. Super. Ct. Pa. The Solicitor 
General is invited to file briefs in these cases expressing the views 
of the United States. 

No. 10–6059. Riley v. Union Parish School Board et al. 
C. A. 5th Cir.; 

No. 10–6083. Mills v. Wayne County Board of Education. 
Cir. Ct. W. Va., Kanawha County; 
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No. 10–6532. Shaw v. Potter, Postmaster General. C. A. 
6th Cir.; and 

No. 10–6618. Baney v. Merit Systems Protection Board. 
C. A. Fed. Cir. Motions of petitioners for leave to proceed 
in forma pauperis denied. Petitioners are allowed until Novem­
ber 22, 2010, within which to pay the docketing fees required by 
Rule 38(a) and to submit petitions in compliance with Rule 33.1 
of the Rules of this Court. 

No. 10–452. In re Figueroa Hernandez; 
No. 10–6822. In re Wagner; 
No. 10–6828. In re Newman; and 
No. 10–6843. In re Ross. Petitions for writs of habeas cor­

pus denied. 

No. 10–6911. In re Griffin. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). 

No. 10–322. In re Ogunjobi; 
No. 10–6054. In re Medina; 
No. 10–6101. In re Sancho; 
No. 10–6116. In re White; and 
No. 10–6240. In re Neeley. Petitions for writs of manda­

mus denied. 

No. 10–6020. In re Davis. Petition for writ of mandamus 
and/or prohibition denied. 

Certiorari Granted 

No. 09–1159. Board of Trustees of the Leland Stanford 
Junior University v. Roche Molecular Systems, Inc., et al. 
C. A. Fed. Cir. Certiorari granted. Reported below: 583 F. 3d 
832. 

No. 09–11121. J. D. B. v. North Carolina. Sup. Ct. N. C. 
Motion of Juvenile Law Center et al. for leave to file a brief as 
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amici curiae granted. Motion of petitioner for leave to pro­
ceed in forma pauperis granted. Certiorari granted. Reported 
below: 363 N. C. 664, 686 S. E. 2d 135. 

No. 09–11328. Davis v. United States. C. A. 11th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted. Reported below: 598 F. 3d 1259. 

No. 10–114. Fox v. Vice, Chief of Police, Town of Vinton, 
et al. C. A. 5th Cir. Certiorari granted. Reported below: 
594 F. 3d 423. 

No. 10–10. Turner v. Rogers et al. Sup. Ct. S. C. Motion 
of Larry E. Price, Sr., for leave to intervene granted. Motion 
of respondents for leave to proceed in forma pauperis granted. 
Certiorari granted. In addition to the question presented by the 
petition, the parties are directed to brief and argue the following 
question: “Does the Court have jurisdiction to review the decision 
of the South Carolina Supreme Court?” Reported below: 387 
S. C. 142, 691 S. E. 2d 470. 

Certiorari Denied 

No. 09–1367. Rosillo-Puga, aka Puga, aka Rosillo v. 
Holder, Attorney General. C. A. 10th Cir. Certiorari de­
nied. Reported below: 580 F. 3d 1147. 

No. 09–1378. Mendiola v. Holder, Attorney General. 
C. A. 10th Cir. Certiorari denied. Reported below: 585 F. 3d 
1303. 

No. 09–1554. Shelby v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 604 F. 3d 881. 

No. 09–1561. Mayfield et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 599 F. 3d 964. 

No. 09–1572. Stroud et al. v. Blount. App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 395 Ill. App. 3d 8, 915 
N. E. 2d 925. 

No. 09–11370. Butt v. Hartley, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 378 Fed. Appx. 822. 

No. 09–11489. Zarate-Morales v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 377 Fed. Appx. 696. 
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No. 09–11574. Kporlor v. Holder, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 597 F. 3d 222. 

No. 10–103. Archstone Multifamily Series I Trust et al. 
v. Niles Bolton Associates, Inc. C. A. 4th Cir. Certiorari 
denied. Reported below: 602 F. 3d 597. 

No. 10–108. King et ux. v. Pioneer Regional Educational 
Service Agency. Ct. App. Ga. Certiorari denied. Reported 
below: 301 Ga. App. 547, 688 S. E. 2d 7. 

No. 10–110. Brownfield v. Alabama. Sup. Ct. Ala. Cer­
tiorari denied. Reported below: 44 So. 3d 43. 

No. 10–120. Schneller v. Fox Subacute at Clara Burke 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 368 
Fed. Appx. 275. 

No. 10–125. National Urological Group, Inc., et al. v. 
Federal Trade Commission. C. A. 11th Cir. Certiorari de­
nied. Reported below: 356 Fed. Appx. 358. 

No. 10–137. First Bank v. DJL Properties, LLC, et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 598 F. 3d 915. 

No. 10–145. Keating et al. v. Federal Election Commis­

sion. C. A. D. C. Cir. Certiorari denied. Reported below: 599 
F. 3d 686. 

No. 10–148. Estate of Sheppard, by Its Co-Personal Rep­

resentative, McMorrow v. Schleis et al. Sup. Ct. Wis. 
Certiorari denied. Reported below: 324 Wis. 2d 41, 782 N. W. 
2d 85. 

No. 10–157. Sprint Spectrum, L. P., dba Sprint PCS v. 
Hesse et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 598 F. 3d 581. 

No. 10–158. Huntzinger v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 69 M. J. 1. 

No. 10–178. Lockett et ux. v. City of New Orleans, Loui­

siana, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 607 F. 3d 992. 

No. 10–192. Ross v. Pfizer, Inc. C. A. 6th Cir. Certiorari 
denied. Reported below: 375 Fed. Appx. 450. 
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No. 10–255. Shalaby et al. v. Newell Rubbermaid, Inc., 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 379 
Fed. Appx. 620. 

No. 10–269. Gersten v. Gersten. Ct. App. Ariz. Certio­
rari denied. Reported below: 223 Ariz. 99, 219 P. 3d 309. 

No. 10–271. Chandler v. Coursey, Superintendent, East­

ern Oregon Correctional Institution. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 366 Fed. Appx. 830. 

No. 10–273. Youngs v. Industrial Claim Appeals Office 
et al. Ct. App. Colo. Certiorari denied. 

No. 10–280. Ghazibayat v. SBC Advanced Solutions, Inc. 
C. A. 9th Cir. Certiorari denied. Reported below: 288 Fed. 
Appx. 408. 

No. 10–282. Skutches et al. v. Glasow. Super. Ct. Pa. 
Certiorari denied. Reported below: 981 A. 2d 327. 

No. 10–285. CNG Financial Corp. v. Davis. Ct. App. Ohio, 
Hamilton County. Certiorari denied. 

No. 10–286. Murphy v. Maine. Sup. Jud. Ct. Me. Certio­
rari denied. Reported below: 991 A. 2d 35. 

No. 10–293. Abad, Individually and as Trustee of the 
Artemio M. Abad Revocable Trust, et al. v. Finance Fac­

tors, Ltd., et al. Int. Ct. App. Haw. Certiorari denied. 

No. 10–297. Jenney v. City of Barberton, Ohio. Sup. Ct. 
Ohio. Certiorari denied. Reported below: 126 Ohio St. 3d 5, 929 
N. E. 2d 1047. 

No. 10–298. Palma-Palma et al. v. Holder, Attorney 
General. C. A. 5th Cir. Certiorari denied. 

No. 10–299. Yumin Zhao v. Lone Star Engine Installa­

tion Center, Inc. Ct. App. Tex., 5th Dist. Certiorari denied. 

No. 10–301. Anascape, Ltd. v. Nintendo of America, Inc. 
C. A. Fed. Cir. Certiorari denied. Reported below: 601 F. 3d 
1333. 

No. 10–302. Kubicki v. Approximately 3.38 Acres of Land 
Located Near County of Oakland, Michigan, et al. C. A. 
6th Cir. Certiorari denied. 
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No. 10–304. Zutz et al. v. Nelson et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 601 F. 3d 842. 

No. 10–306. Roberts et al. v. Mentzer et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 382 Fed. Appx. 158. 

No. 10–311. Advanced Towing Co. LLC et al. v. Fairfax 
County Board of Supervisors. Sup. Ct. Va. Certiorari de­
nied. Reported below: 280 Va. 187, 694 S. E. 2d 621. 

No. 10–321. Parker, dba Parker International v. Don­

ley, Secretary of the Air Force. C. A. Fed. Cir. Certiorari 
denied. Reported below: 379 Fed. Appx. 980. 

No. 10–331. Maunalua Bay Beach Ohana 28 et al. v. 
Hawaii. Int. Ct. App. Haw. Certiorari denied. Reported 
below: 122 Haw. 34, 222 P. 3d 441. 

No. 10–338. Tricome v. eBay Inc. C. A. 3d Cir. Certio­
rari denied. 

No. 10–342. Kozachuk v. Medpointe Healthcare, Inc. 
C. A. Fed. Cir. Certiorari denied. Reported below: 373 Fed. 
Appx. 62. 

No. 10–345. Aydiner v. Oregon. Ct. App. Ore. Certiorari 
denied. Reported below: 228 Ore. App. 282, 208 P. 3d 515. 

No. 10–365. Highland Crusader Offshore Partners LP 
et al. v. Lifecare Holdings, Inc., et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 377 Fed. Appx. 422. 

No. 10–381. Vance v. Illinois. App. Ct. Ill., 2d Dist. Cer­
tiorari denied. Reported below: 394 Ill. App. 3d 1115, 985 N. E. 
2d 1085. 

No. 10–390. Ehlers v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 69 M. J. 89. 

No. 10–400. Murphy v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 385 Fed. Appx. 745. 

No. 10–413. Contreras v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 69 M. J. 120. 

No. 10–423. Lopera v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 10–428. American Home Assurance Co. v. UMG Re­

cordings, Inc., et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 378 Fed. Appx. 766. 

No. 10–5263. McMillan v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 600 F. 3d 434. 

No. 10–5558. Bates v. Morrison Management Specialists, 
Inc. C. A. 8th Cir. Certiorari denied. Reported below: 358 
Fed. Appx. 771. 

No. 10–5566. Chanthakoummane v. Texas. Ct. Crim. App. 
Tex. Certiorari denied. 

No. 10–5572. Williams v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
602 F. 3d 291. 

No. 10–5601. Randolph v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 590 F. 3d 1273. 

No. 10–5645. Wright v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 594 F. 3d 259. 

No. 10–5672. Grant v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 375 Fed. Appx. 79. 

No. 10–5675. Hearn v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. Reported below: 310 S. W. 3d 424. 

No. 10–5728. Mills v. California. Sup. Ct. Cal. Certiorari 
denied. Reported below: 48 Cal. 4th 158, 226 P. 3d 276. 

No. 10–5809. Sneed v. Johnson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 600 F. 3d 607. 

No. 10–5999. Graves v. Ault, Warden. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 614 F. 3d 501. 

No. 10–6001. Cantrell v. Arpaio, Sheriff, Maricopa 
County, Arizona, et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 372 Fed. Appx. 716. 

No. 10–6006. McCullough v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 443. 
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No. 10–6012. Harris v. Progressive Northern Insurance 
Co. et al. C. A. 4th Cir. Certiorari denied. Reported below: 
354 Fed. Appx. 804. 

No. 10–6014. Johnson v. Valentino et al. C. A. 2d Cir. 
Certiorari denied. 

No. 10–6016. Woolridge v. City and County of Riverside, 
California, et al. C. A. 9th Cir. Certiorari denied. 

No. 10–6018. Marsh v. Florida Department of Children 
and Family Services et al. C. A. 11th Cir. Certiorari 
denied. 

No. 10–6019. Martin v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 378 Fed. Appx. 255. 

No. 10–6021. Deloria v. South Dakota Department of 
Corrections et al. C. A. 8th Cir. Certiorari denied. 

No. 10–6023. Johnson v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 36 So. 3d 88. 

No. 10–6024. D’Antuono v. Conway, Superintendent, 
Attica Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 10–6027. Nelson v. Harris, N. A., et al. C. A. 7th Cir. 
Certiorari denied. 

No. 10–6029. McWatters v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 36 So. 3d 613. 

No. 10–6032. Malone v. Martinez. C. A. 9th Cir. Certio­
rari denied. Reported below: 377 Fed. Appx. 621. 

No. 10–6034. Walsh v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–6035. Christian v. Frank, Director, Hawaii De­

partment of Public Safety. C. A. 9th Cir. Certiorari denied. 
Reported below: 595 F. 3d 1076. 

No. 10–6036. Taylor v. Ludwick, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 10–6037. Thornton v. Bank of New York. Ct. App. 
Mo., Eastern Dist. Certiorari denied. 

No. 10–6040. Thoeur v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 10–6041. Walton v. Texas. Ct. App. Tex., 11th Dist. 
Certiorari denied. 

No. 10–6044. Alverson v. Workman, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 595 F. 3d 1142. 

No. 10–6053. West v. Dennison, Chairperson, New York 
Board of Parole, et al. C. A. 2d Cir. Certiorari denied. 

No. 10–6056. Pellino v. Province, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 826. 

No. 10–6057. Miller v. Kolender et al. C. A. 9th Cir. 
Certiorari denied. 

No. 10–6058. Kay v. Texas. Ct. App. Tex., 6th Dist. Certio­
rari denied. 

No. 10–6062. Dickey v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 36 F. 3d 712. 

No. 10–6063. Prather v. Lee, Chief Judge, Superior 
Court of Georgia, Coweta County. Sup. Ct. Ga. Certio­
rari denied. 

No. 10–6066. Swon v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 10–6068. Valencia v. Nevada (two judgments). Sup. Ct. 
Nev. Certiorari denied. Reported below: 126 Nev. 764 (both 
judgments). 

No. 10–6075. Thompson v. Workman, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 372 Fed. Appx. 858. 

No. 10–6078. Bacon v. Skolnik, Director, Nevada Depart­

ment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 10–6079. Stowell v. Toll Brothers, Inc. C. A. 3d Cir. 
Certiorari denied. 
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No. 10–6082. McCastle v. North Texas Medical Hospital. 
C. A. 5th Cir. Certiorari denied. Reported below: 376 Fed. 
Appx. 424. 

No. 10–6084. Battle v. JP Morgan Chase Bank, NA, et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 375 Fed. 
Appx. 328. 

No. 10–6085. Martin v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–6089. Diaz v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 10–6091. Neeley v. NameMedia, Inc., et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 389 Fed. Appx. 584. 

No. 10–6094. Dingle v. Stevenson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 285. 

No. 10–6097. Green v. Cate, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 364 Fed. Appx. 387. 

No. 10–6103. Shead v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–6111. Mann v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 360 Fed. Appx. 31. 

No. 10–6113. Ponce v. Felker, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 606 F. 3d 596. 

No. 10–6122. Stout v. Hobbs, Warden. Sup. Ct. Va. Cer­
tiorari denied. 

No. 10–6124. Ayala-Carranza v. Holder, Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. 

No. 10–6125. Eubanks v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 
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No. 10–6127. Patel v. Testpak, Inc. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 10–6132. Smith v. Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. Reported below: 606 Pa. 127, 995 A. 2d 1143. 

No. 10–6134. DuHall v. Lennar Family of Builders. 
C. A. 10th Cir. Certiorari denied. Reported below: 382 Fed. 
Appx. 751. 

No. 10–6136. Deroven v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–6138. Harris v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 10–6141. Xiao Han v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 

No. 10–6143. Hall v. Varano, Superintendent, State 
Correctional Institution at Coal Township, et al. C. A. 
3d Cir. Certiorari denied. 

No. 10–6144. Harris v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 32 So. 3d 730. 

No. 10–6148. Gowan v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–6149. Irvin v. City of Clarksville Police Depart­

ment et al. C. A. 6th Cir. Certiorari denied. 

No. 10–6153. Hendershott v. Premo, Superintendent, 
Oregon State Penitentiary. C. A. 9th Cir. Certiorari denied. 

No. 10–6156. Holmes v. Brown, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 10–6158. Phillips v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 39 So. 3d 296. 

No. 10–6159. Atkins v. Herndon, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 726. 
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No. 10–6160. Walker v. Tillman. Ct. Civ. App. Ala. Cer­
tiorari denied. Reported below: 55 So. 3d 1214. 

No. 10–6161. Hoisington v. Williams. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–6162. Hendricks v. Cohen, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 391. 

No. 10–6163. Gonzales v. Clark, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 942. 

No. 10–6165. Herrera v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–6167. Rhone v. Washington. Sup. Ct. Wash. Cer­
tiorari denied. Reported below: 168 Wash. 2d 645, 229 P. 3d 752. 

No. 10–6168. Stinski v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 286 Ga. 839, 691 S. E. 2d 854. 

No. 10–6171. Gutierrez v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–6175. LaBranche v. Argent Mortgage Co. C. A. 
5th Cir. Certiorari denied. 

No. 10–6177. Jenkins v. Stevenson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 308. 

No. 10–6183. DeLaCruz v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–6186. Hinojosa v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–6188. Prepetit v. Virginia. Sup. Ct. Va. Certio­
rari denied. 

No. 10–6189. Prepetit v. Virginia. Sup. Ct. Va. Certio­
rari denied. 
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November 1, 2010 562 U. S. 

No. 10–6190. Owens v. Moreno Valley Hospital et al. 
C. A. 9th Cir. Certiorari denied. 

No. 10–6191. Waddel v. Jones, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 862. 

No. 10–6192. Taylor v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–6193. Walker v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 75 So. 3d 1228. 

No. 10–6195. Jones v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 607 F. 3d 1346. 

No. 10–6196. Johnson v. Castro, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 373 Fed. Appx. 788. 

No. 10–6197. Latchison v. Felker, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 542. 

No. 10–6207. Wilson v. Johnson, Director, Virginia De­

partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 10–6209. Breytman v. Olinville Realty, LLC, et al. 
App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Re­
ported below: 70 App. Div. 3d 573, 893 N. Y. S. 2d 872. 

No. 10–6212. Berrios v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–6213. Jackson v. Lawler, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 10–6220. Smith v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 672. 

No. 10–6221. Bradley v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
377 Fed. Appx. 373. 

No. 10–6222. Cunningham, Individually and By and 
Through His Father and Next Friend, Cunningham v. City 
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of West Point, Mississippi. C. A. 5th Cir. Certiorari denied. 
Reported below: 380 Fed. Appx. 419. 

No. 10–6225. Dodson v. Coleman, Superintendent, State 
Correctional Institution at Fayette, et al. Sup. Ct. Pa. 
Certiorari denied. 

No. 10–6228. Rideout v. Holder, Attorney General, 
et al. C. A. 8th Cir. Certiorari denied. 

No. 10–6231. Qazza v. Kane, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–6233. Riley v. Supreme Court of Pennsylvania. 
C. A. 3d Cir. Certiorari denied. 

No. 10–6235. Pinson v. Grimes et al. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 391 Fed. Appx. 797. 

No. 10–6237. Matthews v. Scribner, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 10–6241. Patterson v. Shearous. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 382 Fed. Appx. 290. 

No. 10–6245. Robinson v. California. Ct. App. Cal., 3d 
App. Dist. Certiorari denied. 

No. 10–6251. Goodrum v. Brown, Attorney General of 
California, et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 387 Fed. Appx. 750. 

No. 10–6282. Zied v. Astrue, Commissioner of Social Se­

curity, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 347 Fed. Appx. 862. 

No. 10–6289. James v. T. H. Continental Limited Partner­

ship. Ct. App. Cal., 1st App. Dist. Certiorari denied. 

No. 10–6294. McCoin v. Fickle. C. A. 9th Cir. Certiorari 
denied. Reported below: 384 Fed. Appx. 629. 

No. 10–6299. Taylor v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 48 Cal. 4th 574, 229 P. 3d 12. 

No. 10–6325. Hayward v. Godinez, Executive Director, 
Cook County Department of Corrections, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 379 Fed. Appx. 642. 
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November 1, 2010 562 U. S. 

No. 10–6326. Morales v. Harry, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6327. McClenton v. Minnesota. Ct. App. Minn. 
Certiorari denied. Reported below: 781 N. W. 2d 181. 

No. 10–6357. Walker v. Sheldon, Secretary, Florida De­

partment of Children and Families. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 611 F. 3d 720. 

No. 10–6368. Coulombe v. City of Oxnard, California, 
et al. Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 10–6374. Norris v. Lawler, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 10–6381. Bonner v. Steele. Sup. Ct. S. D. Certiorari 
denied. Reported below: 782 N. W. 2d 379. 

No. 10–6385. White v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. 

No. 10–6400. Wilson v. Berghuis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6412. O’Connell v. Uttecht, Superintendent, 
Coyote Ridge Corrections Center. C. A. 9th Cir. Certio­
rari denied. 

No. 10–6414. Merideth v. Premo, Superintendent, Ore­

gon State Penitentiary. C. A. 9th Cir. Certiorari denied. 
Reported below: 383 Fed. Appx. 652. 

No. 10–6421. Brown v. Milyard, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 373 Fed. Appx. 853. 

No. 10–6424. Bates v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. Reported below: 2009-Ohio-5819. 

No. 10–6426. Reyna v. Kansas. Sup. Ct. Kan. Certiorari 
denied. Reported below: 290 Kan. 666, 234 P. 3d 761. 

No. 10–6427. Schiff v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 383 Fed. Appx. 649. 
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No. 10–6438. Zavala v. Drug Enforcement Agency. C. A. 
D. C. Cir. Certiorari denied. 

No. 10–6460. Marcum v. Ohio Adult Parole Authority. 
C. A. 6th Cir. Certiorari denied. 

No. 10–6487. Durrante v. Karestes et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–6496. Gist v. DiGuglielmo, Superintendent, State 
Correctional Institution at Graterford, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 10–6498. Simpson v. Danforth, Warden. C. A. 11th 
Cir. Certiorari denied. 

No. 10–6512. Brown v. Mississippi. Ct. App. Miss. Certio­
rari denied. Reported below: 37 So. 3d 1205. 

No. 10–6516. Kendricks v. Barrow, Warden. C. A. 11th 
Cir. Certiorari denied. 

No. 10–6520. Brim, aka Horne v. Zavares, Executive Di­

rector, Colorado Department of Corrections, et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 371 Fed. 
Appx. 885. 

No. 10–6527. Henderson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 295. 

No. 10–6538. Moon v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 381 Fed. Appx. 563. 

No. 10–6543. Foreman et al. v. Louisiana et al. C. A. 
5th Cir. Certiorari denied. 

No. 10–6554. Roadcap v. Milyard, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 381 Fed. Appx. 
859. 

No. 10–6580. Schlussel v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 383 Fed. Appx. 87. 

No. 10–6593. Gatlin v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 613 F. 3d 374. 
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November 1, 2010 562 U. S. 

No. 10–6594. Henrikson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 383 Fed. Appx. 428. 

No. 10–6596. Henderson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 736. 

No. 10–6597. Rodgers v. United States;
 
No. 10–6750. Arceneaux v. United States; and
 
No. 10–6808. Williams v. United States. C. A. 9th Cir.
 

Certiorari denied. Reported below: 375 Fed. Appx. 682. 

No. 10–6598. Shipp v. Sebelius, Secretary of Health and 
Human Services. C. A. 9th Cir. Certiorari denied. Reported 
below: 369 Fed. Appx. 861. 

No. 10–6602. Pickett v. Rollins, Deputy Warden, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 10–6604. Sullivan v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–6606. Stephens v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 295. 

No. 10–6610. Terrell v. Berghuis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6628. Cox v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 384 Fed. Appx. 234. 

No. 10–6629. DuBose v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 579 F. 3d 117. 

No. 10–6630. Avelar Castro, aka Avelar-Castro v. 
United States. C. A. 4th Cir. Certiorari denied. Reported 
below: 378 Fed. Appx. 314. 

No. 10–6631. Espinosa v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 383 Fed. Appx. 426. 

No. 10–6632. Campbell et ux. v. United States et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 375 Fed. 
Appx. 254. 

No. 10–6636. Barron-Lopez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 384 Fed. Appx. 309. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



ORDERS 1017 

562 U. S. November 1, 2010 

No. 10–6637. Vasquez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 526. 

No. 10–6638. Vasquez-Ochoa v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 382 Fed. Appx. 406. 

No. 10–6639. Ramirez-Aguilar v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 386 Fed. Appx. 397. 

No. 10–6640. Ornelas-Lopez, aka Lopez Perez v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 382 
Fed. Appx. 398. 

No. 10–6641. Martinez v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 588 F. 3d 301. 

No. 10–6642. Manners v. United States; and 
No. 10–6648. Siebert v. United States. C. A. 5th Cir. 

Certiorari denied. Reported below: 384 Fed. Appx. 302. 

No. 10–6643. Lowe v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 392 Fed. Appx. 477. 

No. 10–6645. Miller v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 371 Fed. Appx. 646. 

No. 10–6646. Guilliot v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 383 Fed. Appx. 416. 

No. 10–6653. Martinez Santana v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 361 Fed. Appx. 541. 

No. 10–6656. Valencia-Barragan v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 608 F. 3d 1103. 

No. 10–6659. Bracey v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 580. 

No. 10–6661. Bloomer v. Wyoming. Sup. Ct. Wyo. Certio­
rari denied. Reported below: 233 P. 3d 971. 

No. 10–6666. Collins v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 405. 

No. 10–6669. Ladson v. United States. C. A. 3d Cir. Cer­
tiorari denied. 
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No. 10–6675. Gross v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–6679. Ghali v. Roy, Warden. C. A. 5th Cir. Certio­
rari denied. Reported below: 378 Fed. Appx. 462. 

No. 10–6682. Hartzog v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–6683. Ford v. Chapman, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 513. 

No. 10–6684. Ford v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 372 Fed. Appx. 545. 

No. 10–6686. Hargrave v. Washington Post. C. A. D. C. 
Cir. Certiorari denied. Reported below: 365 Fed. Appx. 224. 

No. 10–6687. Gaona v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–6693. Handberry v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 383. 

No. 10–6694. Hafed v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 602 F. 3d 877. 

No. 10–6697. Northington v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 919. 

No. 10–6700. White v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 549 F. 3d 946. 

No. 10–6706. Thomas v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 394. 

No. 10–6708. Adams v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 385 Fed. Appx. 114. 

No. 10–6711. Torres v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–6714. Banks v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 372 Fed. Appx. 664. 

No. 10–6719. Chapman v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 614 F. 3d 810. 
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No. 10–6721. Martinez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 610 F. 3d 1216. 

No. 10–6722. Moncrieffe v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 319 Fed. Appx. 249. 

No. 10–6729. Cohen v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 362 Fed. Appx. 890. 

No. 10–6734. March v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 382 Fed. Appx. 76. 

No. 10–6735. Lopez v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 10–6738. Quaintance v. United States; and 
No. 10–6776. Quaintance v. United States. C. A. 10th Cir. 

Certiorari denied. Reported below: 608 F. 3d 717. 

No. 10–6740. McCormick v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 259. 

No. 10–6741. Wong v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 386 Fed. Appx. 927. 

No. 10–6742. Wright v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–6743. Byrd v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 377 Fed. Appx. 374. 

No. 10–6744. Bridgewater v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 606 F. 3d 258. 

No. 10–6754. Hubbard v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 931. 

No. 10–6757. Sherman v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 743. 

No. 10–6760. Gonzalez v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 609 F. 3d 13. 

No. 10–6761. Fernandez-Roque v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 617 F. 3d 565. 

No. 10–6762. Green v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 388 Fed. Appx. 375. 
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No. 10–6764. Moreno v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–6774. Villasenor v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 608 F. 3d 467. 

No. 10–6777. Gabbard v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 387 Fed. Appx. 319. 

No. 10–6778. Garcia-Cordero v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 610 F. 3d 613. 

No. 10–6779. Finley v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 612 F. 3d 998. 

No. 10–6780. Mizwa v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 345 Fed. Appx. 834. 

No. 10–6783. Stanley v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 805. 

No. 10–6785. Scott v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 384 Fed. Appx. 419. 

No. 10–6787. Van Thi Nguyen v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 618 F. 3d 72. 

No. 10–6789. Kennedy v. Allera et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 612 F. 3d 261. 

No. 10–6790. Mason v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–6792. Rodgers v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 379 Fed. Appx. 151. 

No. 10–6793. Aranda v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 626. 

No. 10–6797. Valle v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 376 Fed. Appx. 332. 

No. 10–6798. Reed v. Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. Reported below: 605 Pa. 431, 990 A. 2d 1158. 

No. 10–6803. Suarez Flores v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 385 Fed. Appx. 881. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



ORDERS 1021 

562 U. S. November 1, 2010 

No. 10–6806. Brooks v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 376 Fed. Appx. 300. 

No. 10–6807. Williams v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 10–6810. White v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 10–6811. Truax v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 325 Fed. Appx. 591. 

No. 10–6815. Moss v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 379 Fed. Appx. 651. 

No. 09–1031. Wong, Warden v. Smith. C. A. 9th Cir. 
Certiorari denied. Reported below: 580 F. 3d 1071. 

Justice Alito, with whom The Chief Justice and Justice 
Scalia join, dissenting. 

The Court of Appeals granted habeas relief in this case after 
concluding that a state trial judge unconstitutionally coerced the 
jury by commenting and offering an opinion on the evidence. Be­
cause that decision cannot be reconciled with the Antiterrorism 
and Effective Death Penalty Act of 1996 (AEDPA), see 28 U. S. C. 
§ 2254(d)(1), and gives short shrift to a venerable common-law 
practice, I would grant the petition for writ of certiorari. 

I 

After they learned that Eugene and Deanna S. had won some 
money at a casino, respondent Anthony Smith and codefendant 
James Hinex drove to the couple’s Sacramento home, burglarized 
it, and robbed both victims at gunpoint. During the robbery, one 
of the defendants put a gun to the head of Mrs. S. and forced her 
to perform oral copulation. Both Smith and Hinex were arrested 
and charged under California law with one count of residential 
burglary and two counts of residential robbery. Cal. Penal 
Code Ann. §§ 459 (West 2010), 211 (West 2008). Smith was also 
charged with forcible oral copulation. § 288a(c) (West 2008). At 
trial, the jury deliberated for a little over two days before convict­
ing both defendants on the burglary and robbery counts. The 
jury had a more difficult time reaching agreement on the oral-
copulation count. Tests showed that semen recovered from the 
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crime scene matched Smith’s DNA, but Mrs. S. had originally 
identified Hinex as her attacker. 

On the fourth day of deliberations, one juror sent the judge 
a note stating that he was unable to vote to convict Smith on the 
oral-copulation count because he thought the DNA evidence 
was unreliable. The trial judge then gave the jury a modified 
version of an Allen charge. See Allen v. United States, 164 
U. S. 492 (1896). When further deliberations proved fruitless, 
the judge decided to exercise the judicial authority, as recognized 
by the State Constitution, to “comment on the evidence.” See 
Art. VI, § 10. 

At the outset, the judge reminded the jurors that they were 
the “ ‘exclusive judges of the facts.’ ” Smith v. Curry, 580 F. 3d 
1071, 1077 (CA9 2009). He explained that his comments were not 
intended “ ‘to impose [his] will’ ” on the jury, but only to review 
“ ‘certain evidence’ ” that they “ ‘may not have considered.’ ” 
Ibid. The judge thought it “ ‘important’ ” for the jury to consider 
the statements Smith and Hinex “ ‘made to law enforcement fol­
lowing their arrests,’ ” particularly the “ ‘consistencies and incon­
sistencies’ ” between those statements. Ibid. The judge pointed 
out that Smith told police that both he and Hinex entered the 
house. Smith stated that he found Mrs. S. in a back bedroom, 
that Smith was armed at the time, and that Mrs. S. gave Smith 
a $100 bill. Id., at 1077–1078. The judge noted that Hinex also 
“ ‘said Smith went to the back of the house . . . and  closed the 
door.’ ” Id., at 1077. But Hinex denied going inside the house 
himself. The judge played the tapes of both defendants’ state­
ments for the jury. He told them to consider and discuss the 
statements during deliberations. Finally, the judge reiterated 
that his “ ‘comments [were] advisory only’ ” and that the jurors 
remained “ ‘the exclusive judges’ ” of the facts and the “ ‘credibil­
ity of the witnesses.’ ” Id., at 1078. The jury continued their 
deliberations; a short time later, they returned a guilty verdict 
against Smith on the oral-copulation count. 

Smith argued on appeal that the judge’s comments coerced the 
jury’s verdict. A California intermediate appellate court rejected 
that claim. The California Supreme Court denied review. Smith 
then filed a federal petition for writ of habeas corpus, 28 U. S. C. 
§ 2254, which the District Court granted. A split Ninth Circuit 
panel affirmed. 
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II 

Smith’s claim on federal habeas is that the California appellate 
court unreasonably applied this Court’s clearly established law 
forbidding coercive jury instructions. § 2254(d)(1); see Brief in 
Opposition 12. “[C]learly established” law under § 2254(d)(1) con­
sists of “the holdings, as opposed to the dicta, of this Court’s” 
cases. Williams v. Taylor, 529 U. S. 362, 412 (2000). An “unrea­
sonable application” of that law involves not just an erroneous or 
incorrect decision, but an objectively unreasonable one. Renico 
v. Lett, 559 U. S. 766 (2010). 

The clearly established law relevant to this case is sparse. Just 
one of this Court’s decisions, Lowenfield v. Phelps, 484 U. S. 231 
(1988), has addressed the constitutional rule against coercive jury 
instructions. And Lowenfield held only that, on the totality of 
the circumstances present there, no unconstitutional coercion re­
sulted. Id., at 241. The Court has also decided several cases on 
the specific practice of judicial comment on the evidence. E. g., 
Quercia v. United States, 289 U. S. 466 (1933). But all of those 
cases arose under this Court’s supervisory power over federal 
courts; they set no clearly established constitutional limits under 
AEDPA. See Early v. Packer, 537 U. S. 3, 10 (2002) (per cu­
riam). As a result, the clearly established law in this area pro­
vides very little specific guidance. About all that can be said is 
that coercive instructions are unconstitutional, coerciveness must 
be judged on the totality of the circumstances, and the facts of 
Lowenfield (polling a deadlocked jury and reading a slightly modi­
fied Allen charge) were not unconstitutionally coercive. See 484 
U. S., at 237–241. 

A general standard such as this gives state courts wide latitude 
for reasonable decisionmaking under AEDPA. Yarborough v. Al­
varado, 541 U. S. 652, 664 (2004) (“The more general the rule, the 
more leeway courts have in reaching outcomes in case-by-case 
determinations”). That latitude is wider still in this case, as no 
constitutional decision of this Court has ever explained how the 
general rule against “coercion” applies to the traditional practice 
of judicial comment on the evidence. Cf. Carey v. Musladin, 549 
U. S. 70, 76 (2006). 

For centuries, trial judges have enjoyed authority to comment 
on the evidence. At common law, the judge was empowered to 
“weig[h] the evidence” and share an “opinion” with the jury, even 
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“in matter of fact.” 2 M. Hale, History of the Common Law of 
England 147 (5th ed. 1794) (hereinafter Hale).* The practice is 
well established in this Court’s cases as well. The Court has 
recognized that a trial judge has “discretion” to “comment upon 
the evidence,” to call the jury’s “attention to parts of it which he 
thinks important,” and to “express his opinion upon the facts.” 
Vicksburg & Meridian R. Co. v. Putnam, 118 U. S. 545, 553 (1886); 
Quercia, supra, at 469. 

To be sure, the practice has for many years been on the wane. 
Comment on the evidence has always been more popular in Brit­
ain than it ever was in this country. See 9 Wigmore § 2551, at 
666. That said, federal courts and several States continue to 
recognize judicial authority to comment on the evidence, and Cali­
fornia expressly protects the practice in its State Constitution. 
Art. VI, § 10. 

This long tradition, combined with the complete absence of con­
stitutional precedent on how to apply Lowenfield’s anticoercion 
principle in this context, shows that federal courts should tread 
lightly when faced with a claim that judicial comment on the 
evidence runs afoul of clearly established federal law. Outside of 
extreme cases, most decisions approving traditional uses of this 
common-law practice should fall within the bounds of reasonable 
decisionmaking under AEDPA. 

III 

Here, the California appellate court did not unreasonably apply 
this Court’s clearly established law. The trial judge, before com­
menting on the evidence, made clear that the jurors remained the 
exclusive judges of the facts and that the judge’s comments were 
advisory only. 580 F. 3d, at 1077. The judge then directed the 
jurors to particular evidence—the defendants’ initial statements 
to police—and highlighted for them certain “ ‘consistencies and 
inconsistencies’ ” between those statements. Ibid. This practice 
of drawing the jury’s “attention to parts” of the evidence that 

*See J. Thayer, Preliminary Treatise on Evidence at Common Law 188, 
n. 2 (1898) (trial by jury “in a form which would withhold from the jury the 
assistance of the court in dealing with the facts” is not “trial by jury in any 
historic sense of the word”); 9 J. Wigmore, Evidence § 2551, p. 664 (J. Chad­
bourn rev. 1981) (hereinafter Wigmore) (comment on the evidence “existed 
at common law since the beginning of jury trial, and must be regarded 
historically as an essential and inseparable part of jury trial”). 
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the judge thinks “important” lies at the recognized core of the 
common-law power to comment on the evidence. See Vicksburg, 
supra, at 553; Hale 147 (The judge “is able, . . . in matters of 
fact, to give [the jury] a great light and assistance, by . . . observ­
ing where the question and knot of the business lies; and by 
showing them his opinion even in matter of fact” (some capitaliza­
tion omitted)). Neither the trial judge’s decision to employ the 
practice here nor the state appellate court’s approval of the in­
struction ran afoul of clearly established federal law. 

The Ninth Circuit’s contrary decision rested in large measure 
on its concern that the comments “pointed the jury to evidence 
leading to a particular verdict,” while omitting to mention other 
evidence favorable to Smith. 580 F. 3d, at 1081, 1083. But the 
common-law privilege to comment on the evidence has never re­
quired a compendious summary. Rather, the judge has tradition­
ally enjoyed the power to focus on the particular evidence the 
judge thinks important, and to share with the jury an opinion on 
that evidence. Vicksburg, supra, at 553; Quercia, supra, at 469. 
It was not unreasonable under this Court’s clearly established law 
for the California appellate court to approve that practice here. 

The Ninth Circuit’s opinion also suggests that, when a jury 
is “deadlocked,” the judge may provide only “appropriate en­
couragement . . . to deliberate,” and must refrain from provid­
ing the “judge’s selective view of the evidence.” 580 F. 3d, at 
1080. None of this Court’s constitutional cases establish such a 
rule. And this Court’s supervisory-power cases (which, if any­
thing, set a more demanding standard than the constitutional min­
imum) have specifically upheld judicial comments that provide a 
particular “view of the evidence” to an apparently deadlocked 
jury. See Simmons v. United States, 142 U. S. 148, 155 (1891) 
(no error where judge denied deadlocked jury’s request to be 
discharged and told them “that he regarded the testimony as 
convincing”). Nothing in this Court’s clearly established law pro­
hibits the trial judge from offering an opinion to a jury that is 
struggling to reach a verdict. 

The Ninth Circuit was also troubled that the trial judge’s com­
ments appeared to be designed to address the concerns of the 
holdout juror. 580 F. 3d, at 1082. And the panel majority disap­
proved of the trial judge’s “mandatory language” directing the 
jury to “ ‘consider and discuss’ ” the evidence highlighted by the 
court. Id., at 1082–1083. Whatever potential for coercion these 
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comments caused, the California appellate court’s decision uphold­
ing them “was clearly not unreasonable” under the general 
Lowenfield standard. See Renico, 559 U. S., at 779. I would 
grant certiorari in this case and correct the Ninth Circuit’s error. 

No. 10–85. Scheur v. United States et al. C. A. 5th Cir. 
Motion of respondent Robert McMillan for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported below: 
600 F. 3d 434. 

No. 10–312. La Union Del Pueblo Entero et al. v. Fed­

eral Emergency Management Agency. C. A. 5th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 608 F. 3d 217. 

No. 10–419. Torjman v. Federal Bureau of Investigation 
et al. C. A. D. C. Cir. Certiorari before judgment denied. 

No. 10–5541. Strickland v. United States. C. A. 9th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 601 F. 3d 963. 

No. 10–6625. Sukup v. United States Court of Appeals 
for the Ninth Circuit. C. A. 9th Cir. Certiorari denied. 
Justice Kagan took no part in the consideration or decision of 
this petition. 

No. 10–6662. Woodberry v. United States. C. A. 4th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 376 Fed. 
Appx. 307. 

No. 10–6728. Percel v. United States. C. A. 5th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 383 Fed. Appx. 417. 

No. 10–6747. Tann v. United States. C. A. 2d Cir. Certio­
rari denied. Justice Sotomayor took no part in the consider­
ation or decision of this petition. 

Rehearing Denied 

No. 10–5125. Lietzke v. City of Montgomery, Alabama, 
et al., ante, p. 905. Petition for rehearing denied. 
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November 3, 2010 

Dismissal Under Rule 46 

No. 10–6833. Thomas v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari dismissed under this Court’s Rule 46. Reported 
below: 54 So. 3d 1. 

November 4, 2010 
Certiorari Denied 

No. 10–7364 (10A456). Hallford v. Alabama. Sup. Ct. Ala. 
Application for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. 

November 5, 2010 

Dismissal Under Rule 46 

No. 09–1400. Laborers District Council Construction 
Industry Pension Fund et al. v. Omnicare, Inc., et al. 
C. A. 6th Cir. Certiorari dismissed under this Court’s Rule 46.1. 
Reported below: 583 F. 3d 935. 

November 8, 2010 

Certiorari Granted—Vacated and Remanded. (See also No. 10– 
91, ante, p. 1.) 

No. 10–5464. Perkins v. Ammons, Warden. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re­
manded for further consideration in light of Holland v. Florida, 
560 U. S. 631 (2010). Reported below: 366 Fed. Appx. 86. 

Certiorari Dismissed 

No. 10–6315. Berryhill v. Henry, Governor of Oklahoma, 
et al. C. A. 10th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. 

No. 10–6564. Corbin v. Florida et al. Dist. Ct. App. Fla., 
1st Dist. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. Reported below: 38 So. 3d 772. 
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Miscellaneous Orders 

No. D–2563. In re Steinkrauss. Joseph Cosmas Stein­
krauss, of Medford, Mass., having requested to resign as a member 
of the Bar of this Court, it is ordered that his name be stricken 
from the roll of attorneys admitted to the practice of law before 
this Court. The rule to show cause, issued on October 4, 2010 
[ante, p. 817], is discharged. 

No. 10M44. Moseley v. United States District Court for 
the District of Hawaii et al.; and 

No. 10M45. Eldaghar v. City of New York Department 
of Citywide Administrative Services. Motions to direct the 
Clerk to file petitions for writs of certiorari out of time denied. 

No. 09–10876. Bullcoming v. New Mexico. Sup. Ct. N. M. 
[Certiorari granted, 561 U. S. 1058.] Motion of petitioner for ap­
pointment of counsel granted. Jeffrey L. Fisher, Esq., of Stan­
ford, Cal., is appointed to serve as counsel for petitioner in this 
case. 

No. 09–10896. Christian v. Frank Bommarito Oldsmobile, 
Inc., dba Bommarito Infinity. C. A. 8th Cir. Motion of peti­
tioner for reconsideration of order denying leave to proceed in 
forma pauperis [ante, p. 823] denied. 

No. 10–5586. Johnson v. Wilbur et al. C. A. 11th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 807] denied. 

No. 10–6283. Adams v. High Purity Systems, Inc., et al. 
C. A. 4th Cir.; and 

No. 10–6701. Wideman v. Colorado; and Wideman v. Gar­

cia. C. A. 10th Cir. Motions of petitioners for leave to proceed 
in forma pauperis denied. Petitioners are allowed until Novem­
ber 29, 2010, within which to pay the docketing fees required by 
Rule 38(a) and to submit petitions in compliance with Rule 33.1 
of the Rules of this Court. 

No. 10–6937. In re Jones; and 
No. 10–7026. In re Johnson. Petitions for writs of habeas 

corpus denied. 

No. 10–6950. In re Gorbey. Petition for writ of habeas cor­
pus denied. The Chief Justice took no part in the consider­
ation or decision of this petition. 
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Certiorari Denied 

No. 09–1380. National Football League et al. v. Wil­

liams et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 582 F. 3d 863. 

No. 09–1490. Garcia v. Florida Bar. Sup. Ct. Fla. Certio­
rari denied. Reported below: 31 So. 3d 782. 

No. 09–1578. Altus Finance S. A. et al. v. SAFG Retire­

ment Services, Inc., fka AIG Retirement Services, Inc. 
C. A. 9th Cir. Certiorari denied. Reported below: 365 Fed. 
Appx. 756. 

No. 09–10938. Voyles v. Hill, Superintendent, Powder 
River Correctional Facility. C. A. 9th Cir. Certiorari 
denied. 

No. 10–61. Dworkin et al. v. Tamburo, dba Man’s Best 
Friend Software, et al. C. A. 7th Cir. Certiorari denied. 
Reported below: 601 F. 3d 693. 

No. 10–177. Miller v. Jenkins. Sup. Ct. Va. Certiorari 
denied. 

No. 10–317. Mawulawde v. Board of Regents of the Uni­

versity System of Georgia et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 372 Fed. Appx. 51. 

No. 10–319. Hankey, Individually and as Administratrix 
of the Estate of Rohrbaugh v. Wexford Health Sources 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 383 
Fed. Appx. 165. 

No. 10–325. Dutton v. Montgomery County, Maryland, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 368 
Fed. Appx. 362. 

No. 10–350. Doe et al. v. Sebelius, Secretary of Health 
and Human Services. C. A. Fed. Cir. Certiorari denied. Re­
ported below: 601 F. 3d 1349. 

No. 10–358. Dunn et al. v. Sziranyi. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 383 Fed. Appx. 884. 

No. 10–359. Pablo-Sanchez et al. v. Holder, Attorney 
General. C. A. 6th Cir. Certiorari denied. Reported below: 
600 F. 3d 592. 
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No. 10–361. Xiuying Zheng v. Holder, Attorney Gen­

eral. C. A. 2d Cir. Certiorari denied. 

No. 10–370. Stewart v. AT&T, fka SBC Communications, 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 381 
Fed. Appx. 474. 

No. 10–391. Xiu Feng Li v. Hock et al. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 371 Fed. Appx. 171. 

No. 10–393. Baird v. Burlington Northern & Santa Fe 
Railway Co. et al. C. A. 8th Cir. Certiorari denied. Re­
ported below: 381 Fed. Appx. 628. 

No. 10–407. Gould v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 603 F. 3d 1100. 

No. 10–465. Scott v. Florida Bar. Sup. Ct. Fla. Certio­
rari denied. Reported below: 39 So. 3d 309. 

No. 10–472. Cardenal et al. v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 362 Fed. Appx. 985. 

No. 10–480. Krocka v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 983. 

No. 10–488. Zajanckauskas v. Holder, Attorney Gen­

eral. C. A. 1st Cir. Certiorari denied. Reported below: 611 
F. 3d 87. 

No. 10–5113. Walker v. Thomsen et al. C. A. 8th Cir. 
Certiorari denied. 

No. 10–5195. Gagliano v. Mazur-Hart. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–5232. Bond v. Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. Reported below: 604 Pa. 1, 985 A. 2d 810. 

No. 10–5247. Hudgins v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 338 Fed. Appx. 150. 

No. 10–6253. Walker v. Cate. C. A. 9th Cir. Certiorari 
denied. 

No. 10–6254. Vines v. Kane, Warden. C. A. 9th Cir. Cer­
tiorari denied. 
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No. 10–6255. Washington v. Experian Inc. et al. C. A. 
7th Cir. Certiorari denied. 

No. 10–6263. Nooner et al. v. Hobbs, Director, Arkansas 
Department of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 594 F. 3d 592. 

No. 10–6266. Jones v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 126 Nev. 728. 

No. 10–6267. Marshall v. Bowles et al. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6273. Woolridge v. Gonzales, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 10–6274. Bradfield v. Correctional Medical Serv­

ices, Inc., et al. C. A. 6th Cir. Certiorari denied. 

No. 10–6277. Pearson v. Herron, Correctional Adminis­

trator, Scotland Correctional Institution. C. A. 4th Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 288. 

No. 10–6280. Miller v. City of New York, New York. 
C. A. 2d Cir. Certiorari denied. 

No. 10–6281. Ostoposides v. Bunting et al. Ct. App. Cal., 
2d App. Dist. Certiorari denied. 

No. 10–6286. Lawler v. Hall, Warden. Super. Ct. Butts 
County, Ga. Certiorari denied. 

No. 10–6292. Lua v. Martel, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 365 Fed. Appx. 872. 

No. 10–6293. McCaslin v. Birmingham Museum of Art 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 384 
Fed. Appx. 871. 

No. 10–6298. Schwieterman v. Ohio. Ct. App. Ohio, Mercer 
County. Certiorari denied. Reported below: 2010-Ohio-102. 

No. 10–6305. Watkins v. Maryland Division of Correc­

tions et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 385 Fed. Appx. 310. 
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No. 10–6306. LaBoy v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. 

No. 10–6307. Lewis v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 380 Fed. Appx. 312. 

No. 10–6308. Villa v. Arizona. Ct. App. Ariz. Certiorari 
denied. 

No. 10–6309. Washington v. Harrelson et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 380 Fed. Appx. 300. 

No. 10–6310. Webb v. Kern, Judge, Circuit Court of 
South Dakota, Pennington County, et al. C. A. 8th Cir. 
Certiorari denied. 

No. 10–6312. Lightfoot v. Burt, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6313. Chung Kao v. Superior Court of California, 
San Bernardino County, et al. Ct. App. Cal., 4th App. Dist., 
Div. 2. Certiorari denied. 

No. 10–6317. Marshall v. Friend et al. C. A. 4th Cir. 
Certiorari denied. 

No. 10–6359. Wynter v. New York. Sup. Ct. N. Y., Nassau 
County. Certiorari denied. 

No. 10–6382. Turner v. Dzurenda, Warden. C. A. 2d Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 41. 

No. 10–6439. Washington v. Propes. C. A. 4th Cir. Certio­
rari denied. Reported below: 380 Fed. Appx. 293. 

No. 10–6451. Towers v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 397 Ill. App. 3d 1109, 988 
N. E. 2d 242. 

No. 10–6473. Price v. Shewalter, Warden. Sup. Ct. Ohio. 
Certiorari denied. Reported below: 126 Ohio St. 3d 1510, 930 
N. E. 2d 329. 

No. 10–6477. Chavez v. Henry, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 653. 
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No. 10–6479. Witherow v. Farwell, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 383 Fed. Appx. 688. 

No. 10–6490. Greene v. Kelly Services, Inc. Ct. App. 
Cal., 2d App. Dist. Certiorari denied. 

No. 10–6518. Hitchcock v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6523. Fairley v. Puckett. C. A. 5th Cir. Certio­
rari denied. 

No. 10–6524. Gibson v. Culliver, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 10–6530. Hudson v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 10–6542. Marshall v. Staffieri et al. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6572. Monterrosa v. Premo, Superintendent, Ore­

gon State Penitentiary. C. A. 9th Cir. Certiorari denied. 
Reported below: 384 Fed. Appx. 619. 

No. 10–6574. Wilson v. Hurley, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 471. 

No. 10–6592. Nunnery v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 395 Ill. App. 3d 1117, 986 
N. E. 2d 806. 

No. 10–6608. Misenhelter v. Colorado. Sup. Ct. Colo. 
Certiorari denied. Reported below: 234 P. 3d 657. 

No. 10–6615. Salameh v. Carlson et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 388 Fed. Appx. 678. 

No. 10–6651. Alvarez Hernandez v. Duncan, Warden, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 395 
Fed. Appx. 380. 

No. 10–6665. Chavez v. Skolnik, Director, Nevada De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 384 Fed. Appx. 667. 
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No. 10–6671. Jackson v. Boise Locomotive. C. A. 5th Cir. 
Certiorari denied. 

No. 10–6705. Townsend v. King, Warden, et al. C. A. 8th 
Cir. Certiorari denied. 

No. 10–6717. Ebert v. Gaetz, Warden. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 610 F. 3d 404. 

No. 10–6718. Czarkowski v. Mills, Superintendent, Two 
Rivers Correctional Institution. C. A. 9th Cir. Certio­
rari denied. 

No. 10–6723. Linebaugh v. Premo, Superintendent, Ore­

gon State Penitentiary. C. A. 9th Cir. Certiorari denied. 
Reported below: 385 Fed. Appx. 751. 

No. 10–6724. Mandarelli v. Barnhart, Warden. C. A. 1st 
Cir. Certiorari denied. 

No. 10–6725. Norton v. Coleman, Superintendent, State 
Correctional Institution at Fayette, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–6737. Jones v. Lafler, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6752. Smith v. West Virginia. Sup. Ct. App. W. Va. 
Certiorari denied. Reported below: 225 W. Va. 706, 696 S. E. 
2d 8. 

No. 10–6759. Fergusson v. Coursey, Superintendent, 
Eastern Oregon Correctional Institution. C. A. 9th Cir. 
Certiorari denied. 

No. 10–6769. Townsel v. Quinn et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 369 Fed. Appx. 830. 

No. 10–6795. Amador-Beltran v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 333 Fed. Appx. 219. 

No. 10–6823. Estrada-Eliverio v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 583 F. 3d 669. 

No. 10–6826. Parish v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 606 F. 3d 480. 
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No. 10–6827. Rivera-Moreno v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 613 F. 3d 1. 

No. 10–6831. Stitt v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 382 Fed. Appx. 253. 

No. 10–6834. Beilharz v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 363. 

No. 10–6836. Montgomery v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 321. 

No. 10–6838. Lawson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–6840. Sneed v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 385 Fed. Appx. 551. 

No. 10–6848. Bell v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 385 Fed. Appx. 389. 

No. 10–6852. Cox v. United States. C. A. 8th Cir. Certio­
rari denied. 

No. 10–6853. Reed v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–6854. Reid v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 387 Fed. Appx. 392. 

No. 10–6856. Eccleston v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 62. 

No. 10–6858. Trevino v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–6860. Birtha v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 384 Fed. Appx. 351. 

No. 10–6862. Mullins v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 613 F. 3d 1273. 

No. 10–6868. Mazza-Alaluf v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 621 F. 3d 205. 

No. 10–6875. Grajeda v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 581 F. 3d 1186. 
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No. 10–6876. Ross v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 385 Fed. Appx. 364. 

No. 10–6877. Sanchez-Rebollar v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 386 Fed. Appx. 488. 

No. 10–6882. Sheppard v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 265. 

No. 10–6884. Sanchez v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–6896. Richardson v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–6898. Salazar-Agundes v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 386 Fed. Appx. 640. 

No. 10–6899. Bell v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 385 Fed. Appx. 835. 

No. 10–6901. Stephens v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 491. 

No. 10–6904. Hall-Ditchfield v. United States. C. A. 3d 
Cir. Certiorari denied. Reported below: 366 Fed. Appx. 391. 

No. 10–6906. Ginglen v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–6909. Gutierrez v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–6910. Farrow v. Johns, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 308. 

No. 10–6917. Hughes v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 10–6922. Young v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 390 Fed. Appx. 267. 

No. 10–6925. Whisnant v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 426. 

No. 10–6926. Avila-Anguiano v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 609 F. 3d 1046. 
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No. 10–6930. Mejia v. United States. C. A. D. C. Cir. Cer­
tiorari denied. Reported below: 597 F. 3d 1329. 

No. 10–6943. Bey v. United States. C. A. 6th Cir. Certio­
rari denied. Reported below: 384 Fed. Appx. 486. 

No. 10–34. Ryan, Director, Arizona Department of Cor­

rections v. Robinson. C. A. 9th Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari denied. 
Reported below: 595 F. 3d 1086. 

No. 10–318. McKenna v. Nestle Purina PetCare Co. 
C. A. 6th Cir. Certiorari denied. Justice Breyer took no part 
in the consideration or decision of this petition. 

No. 10–369. Baldwin et al. v. Sebelius, Secretary of 
Health and Human Services, et al. C. A. 9th Cir. Certio­
rari before judgment denied. 

No. 10–6635. Brown v. McDaniel, Warden, et al. C. A. 
9th Cir. Certiorari denied. Justice Kagan took no part in the 
consideration or decision of this petition. 

No. 10–6814. Jordan v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 379 Fed. 
Appx. 758. 

No. 10–6850. Reed v. United States. C. A. 4th Cir. Cer­
tiorari denied. Justice Breyer took no part in the consid­
eration or decision of this petition. Reported below: 389 Fed. 
Appx. 272. 

No. 10–6887. Mercado v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 371 Fed. 
Appx. 122. 

Rehearing Denied 

No. 09–11233. Coulombe v. Superior Court of California, 
Ventura County, et al., ante, p. 868; 

No. 09–11424. Davis v. Kia Motors America, Inc., et al., 
ante, p. 879; 

No. 09–11481. Crain v. Heifner, ante, p. 883; and 
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No. 10–5013. Brooks v. Lubbock County Hospital Dis­

trict, dba UMC Health System, ante, p. 899. Petitions for 
rehearing denied. 

November 10, 2010 

Miscellaneous Order 

No. 09–1227. Bond v. United States. C. A. 3d Cir. [Cer­
tiorari granted, ante, p. 960.] Stephen R. McAllister, Esq., of 
Lawrence, Kan., is invited to brief and argue this case, as amicus 
curiae, in support of the judgment below. 

November 12, 2010 

Miscellaneous Order 

No. 10A465. Log Cabin Republicans v. United States 
et al. Application to vacate the stay entered by the United 
States Court of Appeals for the Ninth Circuit on November 1, 
2010, presented to Justice Kennedy, and by him referred to the 
Court, denied. Justice Kagan took no part in the consideration 
or decision of this application. 

November 15, 2010 

Certiorari Granted—Vacated and Remanded 

No. 10–5610. Pulido-Islas v. United States. C. A. 5th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re­
manded for further consideration in light of Carachuri-Rosendo 
v. Holder, 560 U. S. 563 (2010). Reported below: 376 Fed. Appx. 
418. 

Certiorari Dismissed 

No. 10–6347. Odom v. Mt. Pleasant Police Department 
Insurance Policy Holder et al. C. A. 4th Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



ORDERS 1039 

562 U. S. November 15, 2010 

Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). Reported below: 389 Fed. Appx. 210. 

No. 10–6403. Williams v. Hardin et al. C. A. 8th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–6404. Williams v. Hicks et al. C. A. 8th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–6422. Miller v. California. Sup. Ct. Cal. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–6470. Sabedra v. United States Court of Appeals 
for the Fifth Circuit. C. A. 5th Cir. Motion of petitioner 
for leave to proceed in forma pauperis denied, and certiorari 
dismissed. See this Court’s Rule 39.8. 

No. 10–6939. Mayberry v. Sanders, Warden. C. A. 9th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal 
matters from petitioner unless the docketing fee required by 
Rule 38(a) is paid and the petition is submitted in compliance with 
Rule 33.1. See Martin v. District of Columbia Court of Appeals, 
506 U. S. 1 (1992) (per curiam). 

Miscellaneous Orders 

No. D–2576. In re Discipline of Malkus. James Alan Mal­
kus, of San Diego, Cal., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2577. In re Discipline of Rothschild. John David 
Rothschild, of Sonoma, Cal., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2578. In re Discipline of Kronemyer. David Ed­
ward Kronemyer, of Los Angeles, Cal., is suspended from the 
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practice of law in this Court, and a rule will issue, returnable 
within 40 days, requiring him to show cause why he should not 
be disbarred from the practice of law in this Court. 

No. D–2579. In re Discipline of Chin. Arnold Chin, of San 
Francisco, Cal., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2580. In re Discipline of Hunt. Craig Monard 
Hunt, of San Francisco, Cal., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2581. In re Discipline of Lerach. William S. Ler­
ach, of San Diego, Cal., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2582. In re Discipline of Cervizzi. Richard Glen­
nan Cervizzi, of Scarborough, Me., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2583. In re Discipline of Reich. Perry S. Reich, of 
Oakland Gardens, N. Y., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2584. In re Discipline of Ryan. Michael Wayne 
Ryan, Jr., of Bowie, Md., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2585. In re Discipline of Ford. Stephen Edward 
Ford, of Algonquin, Ill., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re­
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 
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No. D–2586. In re Discipline of Mitchell. Stephen T. 
Mitchell, of New York, N. Y., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2587. In re Discipline of Trum. Kathleen Kauth 
Trum, of Garden City, N. Y., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring her to show cause why she should not be disbarred 
from the practice of law in this Court. 

No. 10M46. Taylor v. United States. Motion to direct the 
Clerk to file petition for writ of certiorari out of time denied. 

No. 09–115. Chamber of Commerce of the United States 
of America et al. v. Whiting et al. C. A. 9th Cir. [Certio­
rari granted, 561 U. S. 1024.] Motion of the Acting Solicitor Gen­
eral for leave to participate in oral argument as amicus curiae 
and for divided argument granted. Justice Kagan took no part 
in the consideration or decision of this motion. 

No. 09–291. Thompson v. North American Stainless, LP. 
C. A. 6th Cir. [Certiorari granted, 561 U. S. 1041.] Motion of 
the Acting Solicitor General for leave to participate in oral argu­
ment as amicus curiae and for divided argument granted. Jus­

tice Kagan took no part in the consideration or decision of this 
motion. 

No. 09–329. Chase Bank USA, N. A. v. McCoy, Individu­

ally and on Behalf of All Others Similarly Situated. 
C. A. 9th Cir. [Certiorari granted, 561 U. S. 1005.] Motion of 
the Acting Solicitor General for leave to participate in oral argu­
ment as amicus curiae and for divided argument granted. 

No. 09–804. CIGNA Corp. et al. v. Amara et al., Individu­

ally and on Behalf of All Others Similarly Situated. 
C. A. 2d Cir. [Certiorari granted, 561 U. S. 1024.] Motion of the 
Acting Solicitor General for leave to participate in oral argument 
as amicus curiae and for divided argument granted. Justice 
Sotomayor took no part in the consideration or decision of this 
motion. 

No. 09–1036. Henderson v. Shinseki, Secretary of Veter­

ans Affairs. C. A. Fed. Cir. [Certiorari granted, 561 U. S. 
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1024.] Motion of Doretha H. Henderson, the authorized repre­
sentative of David L. Henderson, to be substituted as petitioner 
granted. Justice Kagan took no part in the consideration or 
decision of this motion. 

No. 09–1233. Schwarzenegger, Governor of California 
v. Plata et al. D. C. E. D. & D. C. N. D. Cal. [Probable 
jurisdiction postponed, 560 U. S. 964.] Motion of appellees for 
divided argument denied. An additional 10 minutes are allotted 
to each side for oral argument. 

No. 09–1272. Kentucky v. King. Sup. Ct. Ky. [Certiorari 
granted, 561 U. S. 1057.] Motion of respondent to dismiss writ of 
certiorari as improvidently granted is denied. 

No. 09–6822. Pepper v. United States. C. A. 8th Cir. 
[Certiorari granted, 561 U. S. 1024.] Motion of the Acting Solici­
tor General for leave to participate in oral argument as amicus 
curiae and for divided argument granted. Justice Kagan took 
no part in the consideration or decision of this motion. 

No. 10–5070. Dandar v. Krysevig et al. C. A. 3d Cir. Mo­
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 805] denied. 

No. 10–5221. Zerilli-Edelglass v. New York City Tran­

sit et al. C. A. 2d Cir. Motion of petitioner for reconsideration 
of order denying leave to proceed in forma pauperis [ante, p. 824] 
denied. Justice Sotomayor took no part in the consideration 
or decision of this motion. 

No. 10–5567. Murray v. AT&T Mobility LLC. C. A. 7th 
Cir. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis [ante, p. 824] denied. 

No. 10–6318. Strickland v. Baker et al. C. A. 4th Cir.; 
and 

No. 10–6471. Miller v. Marks, Judge, Circuit Court of 
West Virginia, 15th Judicial Circuit, et al. Cir. Ct. Har­
rison County, W. Va. Motions of petitioners for leave to proceed 
in forma pauperis denied. Petitioners are allowed until Decem­
ber 6, 2010, within which to pay the docketing fees required by 
Rule 38(a) and to submit petitions in compliance with Rule 33.1 
of the Rules of this Court. 
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No. 10–7109. In re Smith; 
No. 10–7144. In re Guoan; and 
No. 10–7157. In re Hill. Petitions for writs of habeas cor­

pus denied. 

No. 10–6369. In re Sanders; and 
No. 10–7076. In re DeCologero. Petitions for writs of man­

damus denied. 

No. 10–6934. In re Husband. Petition for writ of mandamus 
denied. Justice Kagan took no part in the consideration or 
decision of this petition. 

No. 10–6501. In re Dominguez. Petition for writ of manda­
mus and/or prohibition denied. 

No. 10–7069. In re Jones. Petition for writ of prohibition 
denied. 

Certiorari Granted 

No. 09–11556. Tolentino v. New York. Ct. App. N. Y. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted. Reported below: 14 N. Y. 3d 382, 926 N. E. 
2d 1212. 

No. 10–5443. Fowler v. United States. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 603 F. 3d 883. 

Certiorari Denied 

No. 09–1110. Park v. Wisconsin. Ct. App. Wis. Certiorari 
denied. Reported below: 321 Wis. 2d 477, 774 N. W. 2d 476. 

No. 09–1532. Clayton v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 68 M. J. 419. 

No. 09–10905. Musleve v. Musleve. Ct. App. Ohio, Stark 
County. Certiorari denied. Reported below: 2009-Ohio-5789. 

No. 09–11159. Young v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 680. 

No. 09–11257. Dew v. Ohio. Ct. App. Ohio, Mahoning County. 
Certiorari denied. Reported below: 2009-Ohio-6537. 
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No. 09–11474. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 592 F. 3d 511. 

No. 10–31. Boatwright, Warden v. Ray. C. A. 7th Cir. 
Certiorari denied. Reported below: 592 F. 3d 793. 

No. 10–58. Andrews v. Howard. C. A. 5th Cir. Certiorari 
denied. Reported below: 599 F. 3d 455. 

No. 10–176. Young v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 35 So. 3d 1042. 

No. 10–185. Core Communications, Inc. v. Federal Com­

munications Commission et al.; and 
No. 10–189. Pennsylvania Public Utility Commission v. 

Federal Communications Commission et al. C. A. D. C. Cir. 
Certiorari denied. Reported below: 592 F. 3d 139. 

No. 10–212. Williams v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 602 F. 3d 313. 

No. 10–216. Tarantino v. City of Hornell, New York, 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 378 
Fed. Appx. 68. 

No. 10–335. Cottier et al. v. City of Martin, South Da­

kota, et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 604 F. 3d 553. 

No. 10–336. Green v. Fidelity Investments. C. A. 6th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 573. 

No. 10–343. Picciotto et al. v. Appeals Court of Massa­

chusetts. Sup. Jud. Ct. Mass. Certiorari denied. Reported 
below: 457 Mass. 1002, 927 N. E. 2d 998. 

No. 10–346. Griffin v. Hardrick. C. A. 6th Cir. Certiorari 
denied. Reported below: 604 F. 3d 949. 

No. 10–347. Guttman v. Rawlings-Blake, Mayor, City of 
Baltimore, Maryland, et al. Ct. Sp. App. Md. Certiorari 
denied. Reported below: 190 Md. App. 395, 988 A. 2d 1095. 

No. 10–351. Malik v. Continental Airlines, Inc. C. A. 
5th Cir. Certiorari denied. Reported below: 369 Fed. Appx. 588. 
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No. 10–354. APC Acquisition Corp., Inc. v. Atlantech, 
Inc. C. A. 1st Cir. Certiorari denied. 

No. 10–356. Locke v. Evans, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 380 Fed. Appx. 658. 

No. 10–368. Morris et al. v. Nuclear Regulatory Com­

mission et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 598 F. 3d 677. 

No. 10–429. Walker et ux. v. Cromartie et al. Sup. Ct. 
Ga. Certiorari denied. Reported below: 287 Ga. 511, 696 S. E. 
2d 654. 

No. 10–493. Katz v. United States. C. A. 8th Cir. Certio­
rari denied. 

No. 10–495. L. E. K. v. D. R. S. Ct. App. La., 3d Cir. Certio­
rari denied. Reported below: 33 So. 3d 428. 

No. 10–500. Urciuoli v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 613 F. 3d 11. 

No. 10–515. Peterson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 607 F. 3d 975. 

No. 10–5022. Snyder v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 508. 

No. 10–5287. Smithey v. Arizona. Super. Ct. Ariz., County 
of Maricopa. Certiorari denied. 

No. 10–5432. McCord et ux. v. Alabama. C. A. 11th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 590. 

No. 10–5625. Dailey v. Martel, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 782. 

No. 10–5720. Robertson v. Cree, Inc. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 385 Fed. Appx. 307. 

No. 10–5867. Chan v. Department of Justice. C. A. Fed. 
Cir. Certiorari denied. Reported below: 368 Fed. Appx. 143. 

No. 10–5937. Guyton, Executor of the Estate of Guyton 
v. United States. C. A. 11th Cir. Certiorari denied. Re­
ported below: 372 Fed. Appx. 5. 
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No. 10–6304. Davis v. Williams, Warden, et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 354 Fed. Appx. 603. 

No. 10–6322. Humphreys v. Georgia. Sup. Ct. Ga. Certio­
rari denied. Reported below: 287 Ga. 63, 694 S. E. 2d 316. 

No. 10–6332. Blackwell v. York. C. A. 9th Cir. Certio­
rari denied. 

No. 10–6333. Burton v. Spokane Police Department 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 383 
Fed. Appx. 671. 

No. 10–6341. Cook v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 38 So. 3d 135. 

No. 10–6342. McCarty v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
376 Fed. Appx. 442. 

No. 10–6345. Guimaraes v. National Opinion Research 
Services (NORS) et al. C. A. 11th Cir. Certiorari denied. 
Reported below: 366 Fed. Appx. 51. 

No. 10–6350. Watson v. Lockette et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 379 Fed. Appx. 822. 

No. 10–6351. Wojtczak v. Safeco Property & Casualty 
Insurance Cos. et al. C. A. 2d Cir. Certiorari denied. 

No. 10–6353. Torrez v. Eley. C. A. 10th Cir. Certiorari 
denied. Reported below: 378 Fed. Appx. 770. 

No. 10–6360. Woolridge v. Edwards. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–6371. Ross v. Hense, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–6388. Shabazz v. Tennessee. Sup. Ct. Tenn. Cer­
tiorari denied. 

No. 10–6389. Rowl v. Smith Debnam Narron Drake Saint-

sing & Myers, LLP, et al. C. A. 4th Cir. Certiorari denied. 
Reported below: 376 Fed. Appx. 329. 
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No. 10–6391. McMullan v. Roper, Superintendent, Po­

tosi Correctional Center. C. A. 8th Cir. Certiorari denied. 
Reported below: 599 F. 3d 849. 

No. 10–6392. Johnson v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–6393. Jones v. City of North Platte, Nebraska, 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 383 
Fed. Appx. 579. 

No. 10–6395. Stradley v. Eagleton, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 373 Fed. Appx. 361. 

No. 10–6397. Johnson v. Oregon. Ct. App. Ore. Certiorari 
denied. Reported below: 230 Ore. App. 756, 217 P. 3d 703. 

No. 10–6416. Keys v. Michigan. Cir. Ct. Eaton County, 
Mich. Certiorari denied. 

No. 10–6420. Brown v. Smith. C. A. 8th Cir. Certiorari de­
nied. Reported below: 368 Fed. Appx. 712. 

No. 10–6429. Martel v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–6430. White v. Hathaway et al. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6432. Wright v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 10–6436. McDaniel v. Missouri. C. A. 8th Cir. Certio­
rari denied. 

No. 10–6442. Tolliver v. Sheets, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 594 F. 3d 900. 

No. 10–6443. Yoh v. Pallito, Commissioner, Vermont De­

partment of Corrections. C. A. 2d Cir. Certiorari denied. 

No. 10–6444. Trujillo v. Province, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 369 Fed. Appx. 879. 

No. 10–6448. Obriecht v. Thurmer, Warden. C. A. 7th Cir. 
Certiorari denied. 
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No. 10–6454. Snipes v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 10–6455. Soto v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 10–6457. Stevens v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–6458. Kapetan v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 126 Nev. 729. 

No. 10–6459. Kimbrough v. Colson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6463. Smith v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–6467. Majors v. Texas. Ct. App. Tex., 7th Dist. 
Certiorari denied. 

No. 10–6472. Jones v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 49 So. 3d 238. 

No. 10–6474. Jackson v. People of October 19–20, 1994. 
C. A. 2d Cir. Certiorari denied. 

No. 10–6478. Taylor v. New Jersey et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 250. 

No. 10–6480. Washington v. Wilson. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–6483. Garvins v. Burnett et al. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6484. Lebbos v. Schuette. C. A. 9th Cir. Certio­
rari denied. Reported below: 362 Fed. Appx. 863. 

No. 10–6486. Carson v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 10–6492. Granger v. Slade et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 371 Fed. Appx. 466. 
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No. 10–6493. Hinkle v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 10–6495. Frazier v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 10–6502. Howell v. Heath, Superintendent, Sing 
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 10–6505. Snipes v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 10–6513. Moor v. Palmer, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 603 F. 3d 658. 

No. 10–6541. Kenneway v. Astrue, Commissioner of So­

cial Security. C. A. 1st Cir. Certiorari denied. 

No. 10–6586. Karimzada v. Cunningham, Superintendent, 
Woodbourne Correctional Facility. C. A. 2d Cir. Certio­
rari denied. 

No. 10–6611. Bryant v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 394 Ill. App. 3d 1101, 985 
N. E. 2d 1078. 

No. 10–6614. Stone v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–6619. Kalu v. Holder, Attorney General. C. A. 
2d Cir. Certiorari denied. 

No. 10–6623. Camper v. Astrue, Commissioner of Social 
Security. C. A. 4th Cir. Certiorari denied. Reported below: 
373 Fed. Appx. 346. 

No. 10–6655. Thomas v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 321. 

No. 10–6726. Prosser v. Hendricks et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 710. 

No. 10–6749. Archer v. Heath, Superintendent, Sing 
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied. 
Reported below: 619 F. 3d 187. 
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No. 10–6763. Jones v. Department of Housing and Urban 
Development et al. C. A. 8th Cir. Certiorari denied. 

No. 10–6839. Rainey v. Knowles, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 605. 

No. 10–6857. El Shabazz v. Committee on Character and 
Fitness, Appellate Division, Supreme Court of New York, 
Second Judicial Department. App. Div., Sup. Ct. N. Y., 2d 
Jud. Dept. Certiorari denied. 

No. 10–6908. Gregg v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 377 Fed. Appx. 155. 

No. 10–6923. Wolford v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 479. 

No. 10–6932. Cayetano-Camacho v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 369 Fed. Appx. 822. 

No. 10–6933. Carr v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 388 Fed. Appx. 713. 

No. 10–6938. Knowles v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 623 F. 3d 381. 

No. 10–6946. Peoples v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–6949. Harris v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 386 Fed. Appx. 449. 

No. 10–6951. Few v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 372 Fed. Appx. 564. 

No. 10–6965. Biggs v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 355 Fed. Appx. 639. 

No. 10–6967. Watson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–6970. Williams v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 612 F. 3d 417. 

No. 10–6971. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 302. 
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No. 10–6972. McMichael v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 529. 

No. 10–6973. Pugh v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 386 Fed. Appx. 464. 

No. 10–6977. Butler v. Castillo, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6981. Golden v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 388 Fed. Appx. 113. 

No. 10–6982. Mosquera Gamboa v. Norwood, Warden. 
C. A. 9th Cir. Certiorari denied. Reported below: 380 Fed. 
Appx. 613. 

No. 10–6983. Gehringer v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 830. 

No. 10–6984. Goggans v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 171. 

No. 10–6995. Arellano-Arellano v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 389 Fed. Appx. 295. 

No. 10–7008. Duhart v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 379 Fed. Appx. 814. 

No. 10–7010. Davis v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 384 Fed. Appx. 935. 

No. 10–7012. Levy v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 385 Fed. Appx. 20. 

No. 10–7014. Roe v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 606 F. 3d 180. 

No. 10–7015. Reddick v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 383 Fed. Appx. 288. 

No. 10–7019. Eyster v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 386 Fed. Appx. 180. 

No. 10–7022. Ledet v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 385 Fed. Appx. 392. 

No. 10–7023. Lawson et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 377 Fed. Appx. 712. 
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No. 10–7024. Maher v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 10–7028. Zambrano Rodriguez v. United States. 
C. A. 1st Cir. Certiorari denied. 

No. 10–7034. Vallin-Jauregui v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 387 Fed. Appx. 745. 

No. 10–7035. Vernier v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 325. 

No. 10–7038. Powell v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 10–7040. McCasland v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 622. 

No. 10–7045. Acosta v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 388 Fed. Appx. 620. 

No. 10–7046. Bing v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 387 Fed. Appx. 896. 

No. 10–7052. Pack v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 612 F. 3d 341 and 622 F. 3d 383. 

No. 10–7053. Meridyth v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 387 Fed. Appx. 869. 

No. 10–7055. Rendon v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 607 F. 3d 982. 

No. 10–7056. Celis et al. v. United States. C. A. D. C. 
Cir. Certiorari denied. Reported below: 608 F. 3d 818. 

No. 10–7061. Smith v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 387 Fed. Appx. 918. 

No. 10–7064. Sanchez v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 612 F. 3d 1. 

No. 10–7066. Konshuk v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 618. 

No. 10–7067. Kalchstein v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 388 Fed. Appx. 350. 
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No. 10–7070. Littrell v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–7071. Martinez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 876. 

No. 10–7072. Gentles v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 619 F. 3d 75. 

No. 10–7073. Forrest v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 611 F. 3d 908. 

No. 10–7074. Hernandez-Vargas v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 387 Fed. Appx. 760. 

No. 10–7081. Ladner v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 557. 

No. 10–7086. Blade v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–7088. Avina-Martinez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 388 Fed. Appx. 754. 

No. 10–7089. Wanko v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–7090. Blocker v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 612 F. 3d 413. 

No. 09–1285. Pappas v. United States. C. A. 7th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 592 F. 3d 799. 

No. 09–10488. Frechette v. United States. C. A. 6th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 583 F. 3d 374. 

No. 10–204. E. S. H. v. K. D. et al. Super. Ct. Pa. Motion 
of Center for Arizona Policy et al. for leave to file a brief as 
amici curiae granted. Certiorari denied. Reported below: 990 
A. 2d 57. 

No. 10–205. U. S. Information Systems, Inc., et al. v. In­

ternational Brotherhood of Electrical Workers Local 
Union No. 3 et al. C. A. 2d Cir. Certiorari denied. Justice 
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Sotomayor took no part in the consideration or decision of this 
petition. Reported below: 366 Fed. Appx. 290. 

No. 10–214. Fraterrigo v. Akal Security, Inc. C. A. 2d 
Cir. Certiorari denied. Justice Sotomayor took no part in the 
consideration or decision of this petition. Reported below: 376 
Fed. Appx. 40. 

No. 10–512. In re Grand Jury Proceedings. C. A. 10th 
Cir. Motion of petitioners to unseal petition for writ of certiorari 
denied. Certiorari denied. 

No. 10–6354. Jones v. Kramer, Warden. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consid­
eration or decision of this petition. Reported below: 391 Fed. 
Appx. 635. 

No. 10–6396. David v. Fidelity Investments et al. C. A. 
2d Cir. Certiorari denied. Justice Sotomayor took no part in 
the consideration or decision of this petition. 

No. 10–6616. Gordon v. Holder, Attorney General. 
C. A. 2d Cir. Certiorari denied. Justice Sotomayor took no 
part in the consideration or decision of this petition. Reported 
below: 368 Fed. Appx. 250. 

No. 10–6936. Xiang Li v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 381 
Fed. Appx. 38. 

No. 10–6944. Awad v. United States; and 
No. 10–6974. Moge v. United States. C. A. 2d Cir. Certio­

rari denied. Justice Sotomayor took no part in the consider­
ation or decision of these petitions. Reported below: 598 F. 3d 
76 and 369 Fed. Appx. 242. 

No. 10–6954. Henderson-El v. United States. C. A. 7th 
Cir. Certiorari denied. Justice Kagan took no part in the con­
sideration or decision of this petition. 

No. 10–6986. Harrison v. International Business Ma­

chines (IBM) Corp. C. A. 11th Cir. Certiorari denied. Jus­

tice Breyer took no part in the consideration or decision of this 
petition. Reported below: 378 Fed. Appx. 950. 
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No. 10–7043. Brown v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 374 Fed. 
Appx. 208. 

No. 10–7049. Pettiford v. United States. C. A. 4th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 612 F. 3d 270. 

No. 10–7058. Akpan v. United States. C. A. 5th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 383 Fed. Appx. 457. 

Rehearing Denied 

No. 09–1547. Kelly v. Old Dominion Freight Line, Inc., 
ante, p. 839; 

No. 09–10685. Williams v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 849; 

No. 09–11062. Mills v. New York, ante, p. 860; 
No. 09–11321. In re Allah, ante, p. 825; 
No. 09–11414. Mezzulo v. United States, ante, p. 879; 
No. 09–11491. Bryant v. Averitt Express, Inc., ante, 

p. 883; 
No. 09–11505. Doss v. Virginia, ante, p. 884; 
No. 09–11553. Tyson v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion, ante, p. 887; 
No. 10–115. Hamilton v. Dayco Products, LLC, et al., 

ante, p. 894; 
No. 10–5073. Everson v. Murphy, Commissioner, Connect­

icut Department of Correction, et al., ante, p. 902; 
No. 10–5162. Pinder v. Hobbs, Director, Arkansas De­

partment of Correction, ante, p. 907; and 
No. 10–5322. Case v. Denney, Warden, ante, p. 915. Peti­

tions for rehearing denied. 

November 23, 2010 

Miscellaneous Orders 

No. 09–525. Janus Capital Group, Inc., et al. v. First 
Derivative Traders. C. A. 4th Cir. [Certiorari granted, 561 
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U. S. 1024.] Motion of the Acting Solicitor General for leave to 
participate in oral argument as amicus curiae and for divided 
argument granted. 

No. 09–1233. Schwarzenegger, Governor of California 
v. Plata et al. D. C. E. D. & D. C. N. D. Cal. [Probable 
jurisdiction postponed, 560 U. S. 964.] Motion of J. Clark Kelso, 
Receiver for Medical Healthcare for the California State Prisons, 
for leave to file a brief as amicus curiae out of time granted. 

November 29, 2010 

Certiorari Granted—Vacated and Remanded 

No. 09–466. United States v. Williams. C. A. 2d Cir. Mo­
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re­
manded for further consideration in light of Abbott v. United 
States, ante, p. 8. Justice Sotomayor and Justice Kagan 
took no part in the consideration or decision of this motion and 
this petition. Reported below: 558 F. 3d 166. 

No. 09–1497. United States v. Almany. C. A. 6th Cir. Mo­
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re­
manded for further consideration in light of Abbott v. United 
States, ante, p. 8. Justice Kagan took no part in the consid­
eration or decision of this motion and this petition. Reported 
below: 598 F. 3d 238. 

No. 09–11567. Owens v. United States. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re­
manded for further consideration in light of Johnson v. United 
States, 559 U. S. 133 (2010). Reported below: 363 Fed. Appx. 696. 

No. 10–323. United States v. Huckabee. C. A. 2d Cir. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Abbott v. United States, ante, p. 8. 
Justice Kagan took no part in the consideration or decision of 
this petition. Reported below: 380 Fed. Appx. 101. 

No. 10–5019. Jackson v. United States. C. A. 8th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
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Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Carr v. United States, 560 U. S. 
438 (2010). 

No. 10–5539. Mandeville v. Smeal. C. A. 3d Cir. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Commonwealth v. Mandeville, 11 
A. 3d 1009 (Pa. Super. 2010). 

Certiorari Dismissed 

No. 10–6548. Berryhill v. Evans et al. C. A. 10th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–6591. Minnfee v. Texas. Sup. Ct. Tex. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

No. 10–6676. Ferqueron v. Straub, Warden, et al. C. A. 
6th Cir. Motion of petitioner for leave to proceed in forma pau­
peris denied, and certiorari dismissed. See this Court’s Rule 
39.8. As petitioner has repeatedly abused this Court’s process, 
the Clerk is directed not to accept any further petitions in non­
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 10–6699. Miller v. California. Sup. Ct. Cal. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–6739. Miller v. California. Sup. Ct. Cal. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 
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Miscellaneous Orders 

No. 10M47. Washington v. Equifax Information Services 
LLC; and 

No. 10M48. Winding v. King, Superintendent, South Mis­

sissippi Correctional Institution. Motions to direct the 
Clerk to file petitions for writ of certiorari out of time denied. 

No. 09–10596. Monacelli v. New York State Banking De­

partment et al. C. A. 2d Cir. Motion of petitioner for recon­
sideration of order denying leave to proceed in forma pauperis 
[ante, p. 802] denied. 

No. 09–10819. Hung Ha v. Burr et al. C. A. 9th Cir. Mo­
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 803] denied. 

No. 09–10836. Franklin v. BWD Properties 2, LLC, et al. 
C. A. 9th Cir. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [ante, p. 803] denied. 

No. 09–11126. Doe v. Duncan et al. Sup. Ct. S. C. Motion 
of petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 823] denied. 

No. 09–11223. Janneh v. Regal Entertainment Group. 
C. A. 2d Cir. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [ante, p. 804] denied. 

No. 10–5171. In re Harris. Motion of petitioner for recon­
sideration of order denying leave to proceed in forma pauperis 
[ante, p. 826] denied. 

No. 10–5365. Grandoit v. Gilson et al. C. A. 1st Cir. Mo­
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 807] denied. 

No. 10–5817. Jacobs v. Huibregtse, Warden. C. A. 7th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 957] denied. 

No. 10–5946. Robinson v. Holder, Attorney General. 
C. A. 2d Cir. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [ante, p. 824] denied. 
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No. 10–6316. In re Berryhill. Motion of petitioner for re­
consideration of order denying leave to proceed in forma pau­
peris [ante, p. 959] denied. 

No. 10–6386. In re Watts. Motion of petitioner for reconsid­
eration of order denying leave to proceed in forma pauperis 
[ante, p. 959] denied. 

No. 10–6576. White v. Green et al. C. A. 3d Cir.;
 
No. 10–6652. Hayden et ux. v. D’Amico et al. Super. Ct.
 

N. J., App. Div.; 
No. 10–6837. Madden v. United States et al. C. A. D. C. 

Cir.; 
No. 10–6870. Kellner v. California. Ct. App. Cal., 6th 

App. Dist.; and 
No. 10–7240. Billian v. United States. C. A. 7th Cir. Mo­

tions of petitioners for leave to proceed in forma pauperis denied. 
Petitioners are allowed until December 20, 2010, within which to 
pay the docketing fees required by Rule 38(a) and to submit peti­
tions in compliance with Rule 33.1 of the Rules of this Court. 

No. 10–7114. Redzic v. United States. C. A. 8th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied. 
Petitioner is allowed until December 20, 2010, within which to 
pay the docketing fee required by Rule 38(a) and to submit a 
petition in compliance with Rule 33.1 of the Rules of this Court. 
Justice Kagan took no part in the consideration or decision of 
this motion. 

No. 10–6450. In re Wilkinson; 
No. 10–7290. In re Cage; and 
No. 10–7313. In re Wright. Petitions for writs of habeas 

corpus denied. 

No. 10–7189. In re Martinez-Herrera. Petition for writ 
of mandamus denied. 

No. 10–245. In re Travelers Indemnity Co. et al. Peti­
tion for writ of mandamus denied. Justice Sotomayor took no 
part in the consideration or decision of this petition. 

No. 10–6704. In re Warren. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
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mandamus dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

No. 10–7112. In re Ruston. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus dismissed. See this Court’s Rule 39.8. 

No. 10–6849. In re McGleachie. Petition for writ of prohi­
bition denied. 

Certiorari Granted 

No. 10–235. CSX Transportation, Inc. v. McBride. C. A. 
7th Cir. Motion of the Association of American Railroads for 
leave to file a brief as amicus curiae granted. Certiorari 
granted. Reported below: 598 F. 3d 388. 

No. 10–238. Arizona Free Enterprise Club’s Freedom 
Club PAC et al. v. Bennett, Secretary of State of Ari­

zona, et al.; and 
No. 10–239. McComish et al. v. Bennett, Secretary of 

State of Arizona, et al. C. A. 9th Cir. Certiorari granted, 
cases consolidated, and a total of one hour is allotted for oral 
argument. Reported below: 611 F. 3d 510. 

No. 10–290. Microsoft Corp. v. i4i Limited Partnership 
et al. C. A. Fed. Cir. Certiorari granted. The Chief Jus­

tice took no part in the consideration or decision of this petition. 
Reported below: 598 F. 3d 831. 

Certiorari Denied 

No. 09–1445. Villa v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 589 F. 3d 1334. 

No. 09–1470. Cheeseman v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 600 F. 3d 270. 

No. 09–1486. Fisher et al. v. McCrary Crescent City 
et al. Ct. Sp. App. Md. Certiorari denied. Reported below: 
186 Md. App. 86, 972 A. 2d 954. 
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No. 09–1576. Bannister v. Illinois. Sup. Ct. Ill. Certio­
rari denied. Reported below: 236 Ill. 2d 1, 923 N. E. 2d 244. 

No. 09–10654. Drew v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 356 Fed. Appx. 258. 

No. 09–10667. McDonel v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 523. 

No. 09–11114. Pierre v. United States;
 
No. 09–11542. Louis v. United States; and
 
No. 10–5520. Louisuis v. United States. C. A. 11th Cir.
 

Certiorari denied. 

No. 09–11166. Scott et al. v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 365 Fed. Appx. 702. 

No. 09–11220. Pickett v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 598 F. 3d 231. 

No. 09–11268. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 66. 

No. 09–11362. Berroa v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 266. 

No. 09–11501. Legette v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 30. 

No. 09–11527. Ellis v. SmithKline Beecham Corp., dba 
GlaxoSmithKline. C. A. 9th Cir. Certiorari denied. Re­
ported below: 363 Fed. Appx. 481. 

No. 09–11572. Lavang See v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 10–18. Smith v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 68 M. J. 445. 

No. 10–86. Johnson et al. v. Estate of Gee, Deceased, by 
Special Administrator Beeman. C. A. 7th Cir. Certiorari 
denied. Reported below: 365 Fed. Appx. 679. 

No. 10–180. Cook County, Illinois v. Thomas. C. A. 7th 
Cir. Certiorari denied. Reported below: 604 F. 3d 293. 
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No. 10–229. Fox v. Traverse City Area Public Schools 
Board of Education et al. C. A. 6th Cir. Certiorari denied. 
Reported below: 605 F. 3d 345. 

No. 10–257. North County Communications Corp. v. Cali­

fornia Catalog & Technology, dba CTT Telecomms (OCN 
573B), et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 594 F. 3d 1149. 

No. 10–268. IAC/InterActiveCorp et al. v. Cosmetic 
Ideas, Inc., dba Sweet Romance Jewelry Manufacturing. 
C. A. 9th Cir. Certiorari denied. Reported below: 606 F. 3d 612. 

No. 10–274. Loya, Personal Representative of the Es­

tate of Loya, Deceased, et al. v. Starwood Hotels & 
Resorts Worldwide, Inc., et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 583 F. 3d 656. 

No. 10–276. Bruner et al. v. Hartsfield, Property Ap­

praiser, Leon County, Florida, et al. Dist. Ct. App. Fla., 
1st Dist. Certiorari denied. Reported below: 23 So. 3d 192. 

No. 10–278. Educational Media Company at Virginia 
Tech, Inc., et al. v. Swecker, Commissioner, Virginia De­

partment of Alcoholic Beverage Control, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 602 F. 3d 583. 

No. 10–279. Carpenter Technology Corp. v. Agere Sys­

tems, Inc., et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 602 F. 3d 204. 

No. 10–281. Lanning et al. v. Pilcher et al. Dist. Ct. 
App. Fla., 1st Dist. Certiorari denied. Reported below: 16 So. 
3d 294. 

No. 10–284. City of Colton, California v. American Pro­

motional Events, Inc.-West, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 614 F. 3d 998 and 390 Fed. Appx. 749. 

No. 10–364. Randolph v. Dimension Films et al. C. A. 
5th Cir. Certiorari denied. Reported below: 381 Fed. Appx. 449. 

No. 10–373. Manning v. American Republic Insurance 
Co. C. A. 8th Cir. Certiorari denied. Reported below: 604 
F. 3d 1030. 
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No. 10–375. Perez v. Wells Fargo Bank Minnesota, Na­

tional Assn. App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certio­
rari denied. Reported below: 70 App. Div. 3d 817, 894 N. Y. S. 
2d 509. 

No. 10–378. Edwards v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 75 So. 3d 1228. 

No. 10–379. Columbia Venture, LLC v. Dewberry & 
Davis, LLC, et al. C. A. 4th Cir. Certiorari denied. Re­
ported below: 604 F. 3d 824. 

No. 10–386. Dunn v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 41 So. 3d 454. 

No. 10–392. Junkert v. Massey. C. A. 7th Cir. Certiorari 
denied. Reported below: 610 F. 3d 364. 

No. 10–394. Atwell v. Walsh, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 393. 

No. 10–395. Mikkilineni v. City of Houston, Texas, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 435 Fed. 
Appx. 298. 

No. 10–396. Board of Directors of the Truckee-Carson 
Irrigation District et al. v. United States et al. C. A. 
9th Cir. Certiorari denied. Reported below: 602 F. 3d 1074. 

No. 10–399. Smith v. McNeil, Secretary, Florida Depart­

ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–403. Wright, fka Sanger v. Brown, Personal Rep­

resentative of the Estate of Sanger, Deceased. Ct. App. 
Mich. Certiorari denied. 

No. 10–406. Root v. Fairfax County, Virginia, et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 371 Fed. 
Appx. 432. 

No. 10–408. Glacier Electric Cooperative, Inc. v. Estate 
of Sherburne et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 385 Fed. Appx. 686. 

No. 10–410. McCormick et al. v. Bechtol et al. App. 
Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported 
below: 68 App. Div. 3d 1376, 891 N. Y. S. 2d 188. 
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No. 10–411. Windsor v. Maid of the Mist Corp. et al. 
C. A. 11th Cir. Certiorari denied. 

No. 10–414. Johnson v. Johnson. Sup. Ct. Utah. Certiorari 
denied. Reported below: 234 P. 3d 1100. 

No. 10–415. Bryant et al. v. Media Right Productions, 
Inc., et al. C. A. 2d Cir. Certiorari denied. Reported below: 
603 F. 3d 135. 

No. 10–417. Lackey v. Department of Agriculture et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 384 Fed. 
Appx. 741. 

No. 10–421. Deutscher Tennis Bund et al. v. ATP Tour, 
Inc., et al. C. A. 3d Cir. Certiorari denied. Reported below: 
610 F. 3d 820. 

No. 10–424. Blome v. Montana. C. A. 9th Cir. Certiorari 
denied. 

No. 10–427. Miller v. Monumental Life Insurance Co. 
C. A. 10th Cir. Certiorari denied. Reported below: 376 Fed. 
Appx. 871. 

No. 10–430. Werner et al. v. Peak Alarm Co., Inc., et al. 
Sup. Ct. Utah. Certiorari denied. Reported below: 243 P. 3d 
1221. 

No. 10–437. Goody’s Family Clothing, Inc., et al. v. Moun­

taineer Property Co. II, LLC, et al. C. A. 3d Cir. Certio­
rari denied. Reported below: 610 F. 3d 812. 

No. 10–456. Toney v. Swift Transportation Co., Inc. 
C. A. 6th Cir. Certiorari denied. 

No. 10–462. Municipality of Aguada, Puerto Rico v. 
Acevedo-Orama et al. C. A. 1st Cir. Certiorari denied. Re­
ported below: 607 F. 3d 261. 

No. 10–464. Texas Disposal Systems Landfill, Inc. v. En­

vironmental Protection Agency et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 377 Fed. Appx. 406. 

No. 10– 466. Cowell v. Good Samaritan Community 
Health Care et al. Ct. App. Wash. Certiorari denied. Re­
ported below: 153 Wash. App. 911, 225 P. 3d 294. 
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No. 10–473. Grundstein v. Supreme Court of Ohio. Sup. 
Ct. Ohio. Certiorari denied. Reported below: 125 Ohio St. 3d 
1455, 928 N. E. 2d 454. 

No. 10–478. Rana v. Toyota Motor Credit Corp. Sup. Ct. 
Va. Certiorari denied. 

No. 10–485. Davis v. California Board of Chiropractic 
Examiners. Ct. App. Cal., 3d App. Dist. Certiorari denied. 

No. 10–498. Noren v. Jefferson Pilot Financial Insur­

ance Co. et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 378 Fed. Appx. 696. 

No. 10–513. Blunt v. North Dakota. Sup. Ct. N. D. Cer­
tiorari denied. Reported below: 785 N. W. 2d 909. 

No. 10–532. Nerad v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 69 M. J. 138. 

No. 10–554. Stinn v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 379 Fed. Appx. 19. 

No. 10–555. Person v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 381 Fed. Appx. 275. 

No. 10–5002. Foster, aka Johnson v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 376 Fed. 
Appx. 1. 

No. 10–5003. Hernandez v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
366 Fed. Appx. 530. 

No. 10–5078. Gamboa-Victoria v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 10–5106. Redd v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 372 Fed. Appx. 413. 

No. 10–5130. Propst v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 42. 

No. 10–5135. Wooten v. California et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 783. 
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No. 10–5149. Nobari et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 574 F. 3d 1065. 

No. 10–5229. Alexander v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 602 F. 3d 639. 

No. 10–5240. Seigfried v. Greer, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 536. 

No. 10–5569. Shulman v. BlueCross BlueShield of South 
Carolina. C. A. 4th Cir. Certiorari denied. Reported below: 
370 Fed. Appx. 384. 

No. 10–5590. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 956. 

No. 10–5632. Dean v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 604 F. 3d 1275. 

No. 10–5744. Forrest v. Second Judicial District Court 
of Nevada, Washoe County, et al. Sup. Ct. Nev. Certiorari 
denied. Reported below: 126 Nev. 711. 

No. 10–5782. Gorham v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 899. 

No. 10–5864. Phaknikone v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 605 F. 3d 1099. 

No. 10–5926. Boyce v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 376 Fed. Appx. 346. 

No. 10–5929. Buckner v. Jones et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 10–6010. Walker v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 126 Nev. 766. 

No. 10–6042. Boyd v. Allen, Commissioner, Alabama De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 592 F. 3d 1274. 

No. 10–6043. Bell v. Epps, Commissioner, Mississippi De­

partment of Corrections. C. A. 5th Cir. Certiorari denied. 
Reported below: 347 Fed. Appx. 73. 
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No. 10–6060. Dunbar v. Hawaii. Int. Ct. App. Haw. Cer­
tiorari denied. 

No. 10–6215. McCray v. Chrysler LLC. C. A. 8th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 539. 

No. 10–6244. Boyd v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 608 F. 3d 331. 

No. 10–6517. Hansen v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 37 So. 3d 852. 

No. 10–6519. Harmon v. Marshal et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 632. 

No. 10–6522. Fuller v. Kelly, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 358 Fed. Appx. 438. 

No. 10–6529. Irvin v. Tennessee et al. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6552. Brooks v. Smith, Mayor, City of Meridian, 
Mississippi, et al. C. A. 5th Cir. Certiorari denied. Re­
ported below: 382 Fed. Appx. 397. 

No. 10–6555. Stewart v. Wolfenbarger, Warden. C. A. 
6th Cir. Certiorari denied. Reported below: 595 F. 3d 647. 

No. 10–6556. Webb v. Onizuka et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 384 Fed. Appx. 608. 

No. 10–6558. Whitlow v. City of Roanoke, Virginia. Sup. 
Ct. Va. Certiorari denied. 

No. 10–6559. White v. Fairfax County, Virginia. C. A. 
4th Cir. Certiorari denied. Reported below: 367 Fed. Appx. 466. 

No. 10–6563. Dorsey v. Missouri. Sup. Ct. Mo. Certiorari 
denied. Reported below: 318 S. W. 3d 648. 

No. 10–6567. Lewis v. Vail, Secretary, Washington De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 10–6568. Lewis v. King County, Washington. C. A. 
9th Cir. Certiorari denied. 
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November 29, 2010 562 U. S. 

No. 10–6570. Mulder v. Williams, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 666. 

No. 10–6577. Raver v. Brunsman, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 558. 

No. 10–6583. Medina v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–6585. Jeffries v. Hedgpeth, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 10–6587. Bowles v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 608 F. 3d 1313. 

No. 10–6590. Meeks v. Tennessee Department of Correc­

tion et al. C. A. 6th Cir. Certiorari denied. 

No. 10–6600. Strong v. New York City Department of 
Education. App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari 
denied. Reported below: 62 App. Div. 3d 592, 880 N. Y. S. 2d 39. 

No. 10–6601. McKinley v. Oregon. Ct. App. Ore. Certio­
rari denied. 

No. 10–6605. Guzman-Soto v. Johnson, Director, Virginia 
Department of Corrections. C. A. 4th Cir. Certiorari de­
nied. Reported below: 385 Fed. Appx. 328. 

No. 10–6609. Werdlow v. Caruso et al. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6612. Bryant v. Fayram, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 10–6617. Jones v. Texas Department of Criminal Jus­

tice et al. C. A. 5th Cir. Certiorari denied. 

No. 10–6624. De Moss v. Cothron et al. Ct. App. Tex., 
11th Dist. Certiorari denied. 

No. 10–6626. Broadus v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 990 A. 2d 37. 

No. 10–6627. Blakely v. Tatarsky et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 343. 
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No. 10–6644. Haiyan Lin v. Reed. Ct. App. S. C. Certio­
rari denied. 

No. 10–6657. Tharpe v. Upton, Warden. Super. Ct. Butts 
County, Ga. Certiorari denied. 

No. 10–6660. Ayala v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 10–6663. Parks v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 39 So. 3d 1269. 

No. 10–6670. Oprea v. Johnson, Director, Virginia De­

partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 10–6672. Iniguez v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 10–6673. Griggs v. Missouri et al. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 378 Fed. Appx. 595. 

No. 10–6674. Fuller v. Bazzle, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 334. 

No. 10–6677. Hickingbottom v. Finnan, Superintendent, 
Wabash Valley Correctional Facility. C. A. 7th Cir. Cer­
tiorari denied. 

No. 10–6678. Friend v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 10–6680. Humphrey v. Warren, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6681. Griffin et al. v. Milwaukee County, Wis­

consin, et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 369 Fed. Appx. 761. 

No. 10–6685. Gipson v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–6688. Walls v. Dosch. C. A. 7th Cir. Certiorari 
denied. 

No. 10–6696. Laird v. Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. Reported below: 605 Pa. 137, 988 A. 2d 618. 
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No. 10–6698. Lee v. Wyatt et al. C. A. 10th Cir. Certio­
rari denied. Reported below: 382 Fed. Appx. 697. 

No. 10–6702. Brown v. Parking Authority of the City of 
Jersey City et al. Super. Ct. N. J., App. Div. Certiorari 
denied. 

No. 10–6703. Briggs v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–6709. Whitted v. New York. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 71 App. 
Div. 3d 1066, 896 N. Y. S. 2d 686. 

No. 10–6710. Torrez v. McKee, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6712. Taylor v. Hinkle, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 387 Fed. Appx. 387. 

No. 10–6713. Tamez v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 10–6715. Warner v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 10–6716. Baker v. Liadacker et al. C. A. 11th Cir. 
Certiorari denied. 

No. 10–6720. Kaguyutan v. Rozum, Superintendent, 
State Correctional Institution at Somerset, et al. C. A. 
3d Cir. Certiorari denied. 

No. 10–6727. Addo v. Holder, Attorney General. C. A. 
3d Cir. Certiorari denied. Reported below: 355 Fed. Appx. 672. 

No. 10–6730. Chapman v. Wal-Mart Corp. C. A. 8th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 691. 

No. 10–6731. Crouch v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 77 So. 3d 625. 

No. 10–6732. K. R. J. v. Wayne County Juvenile Office. 
Ct. App. Mo., Southern Dist. Certiorari denied. 

No. 10–6736. Landry v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 
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No. 10–6745. Baker v. California. C. A. 9th Cir. Certio­
rari denied. 

No. 10–6748. Aponte v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–6766. Timmons v. Ryan, Director, Arizona De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 10–6767. Bonanno v. Thomas et al. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6768. Lau v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 38 So. 3d 153. 

No. 10–6775. Wright v. Stine, Superintendent, New Cas­

tle Correctional Facility. C. A. 7th Cir. Certiorari denied. 

No. 10–6782. Rogers v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 10–6786. Nash v. Lee, Superintendent, Green Haven 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 10–6794. Chery v. Holder, Attorney General. C. A. 
11th Cir. Certiorari denied. 

No. 10–6801. Caroselli, aka Horan v. New York. App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. 

No. 10–6816. Mothershed v. Oklahoma ex rel. Oklahoma 
Bar Assn. C. A. 10th Cir. Certiorari denied. Reported below: 
390 Fed. Appx. 779. 

No. 10–6818. Mallard v. Potenza et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 132. 

No. 10–6819. Koenig v. North Dakota. Sup. Ct. N. D. 
Certiorari denied. Reported below: 789 N. W. 2d 731. 

No. 10–6842. Blackwood v. McNeil, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 
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November 29, 2010 562 U. S. 

No. 10–6845. Montgomery v. Bodison, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 380 Fed. Appx. 341. 

No. 10–6871. Kellner v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 

No. 10–6891. Boyd v. Haynes, Superintendent, Warren 
Correctional Institution. C. A. 4th Cir. Certiorari denied. 
Reported below: 388 Fed. Appx. 259. 

No. 10–6893. Asbury v. United States District Court for 
the District of South Carolina. C. A. 4th Cir. Certiorari 
denied. Reported below: 382 Fed. Appx. 288. 

No. 10–6914. Flowers v. Lee, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 10–6916. Freeman v. Steele, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 10–6918. Gordon v. Hofbauer, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6921. Thomas v. Scribner, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 389 Fed. Appx. 726. 

No. 10–6962. James v. Fiesta Food Mart, Inc. C. A. 5th 
Cir. Certiorari denied. Reported below: 393 Fed. Appx. 220. 

No. 10–6968. Tyson v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. 

No. 10–6975. LaBrake v. Stowitzky et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–6976. Parks v. Ludwick, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6979. D. J. G. v. Washington County Children and 
Youth Services. Sup. Ct. Pa. Certiorari denied. Reported 
below: 606 Pa. 677, 996 A. 2d 1068. 

No. 10–6990. Resendiz v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 
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No. 10–6992. Tice v. Hobbs, Director, Arkansas Depart­

ment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 10–7006. Miller v. Smith, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 508. 

No. 10–7025. Jackson v. Workman, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 391 Fed. Appx. 
724. 

No. 10–7036. Pipes v. Ballard, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 315. 

No. 10–7047. Montoya v. Hartley, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 389 Fed. Appx. 
817. 

No. 10–7050. Ramirez-Rodriguez v. United States. C. A. 
9th Cir. Certiorari denied. 

No. 10–7059. Cesario v. New York. App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 71 
App. Div. 3d 587, 900 N. Y. S. 2d 4. 

No. 10–7063. Sanavia-Arellano v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 387 Fed. Appx. 770. 

No. 10–7065. Romero v. Wyoming. Sup. Ct. Wyo. Certio­
rari denied. Reported below: 233 P. 3d 951. 

No. 10–7080. Penaloza-Banos v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 385 Fed. Appx. 340. 

No. 10–7084. Sanjurjo-Nunez v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 613 F. 3d 18. 

No. 10–7096. Sparkman v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 413. 

No. 10–7100. Encarnacion-Montero v. United States. 
C. A. 1st Cir. Certiorari denied. 

No. 10–7101. Daniels v. Eagleton, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 341. 

No. 10–7102. Maynard v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 615 F. 3d 544. 
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November 29, 2010 562 U. S. 

No. 10–7108. Artic v. Wisconsin. Sup. Ct. Wis. Certiorari 
denied. Reported below: 327 Wis. 2d 392, 786 N. W. 2d 430. 

No. 10–7110. Sanchez-Chaparro v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 392 Fed. Appx. 
639. 

No. 10–7115. Ramirez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 388 Fed. Appx. 807. 

No. 10–7116. Stutts v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 390 Fed. Appx. 317. 

No. 10–7119. Douglas v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 10–7120. Dukes v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 384 Fed. Appx. 270. 

No. 10–7123. Perez-Godinez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 388 Fed. Appx. 633. 

No. 10–7124. Molina-Uriostegui v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 389 Fed. Appx. 603. 

No. 10–7125. McCarty v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 612 F. 3d 1020. 

No. 10–7126. Maciel-Alcala v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 612 F. 3d 1092. 

No. 10–7127. Lopez v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 387 Fed. Appx. 908. 

No. 10–7130. Boyd v. United States. Ct. App. D. C. Cer­
tiorari denied. Reported below: 998 A. 2d 866. 

No. 10–7138. Clark v. Castillo, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–7143. Carter v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 10–7145. Gaines v. Middlebrooks, Warden. C. A. 11th 
Cir. Certiorari denied. Reported below: 380 Fed. Appx. 812. 

No. 10–7152. Hill v. United States. C. A. 4th Cir. Certio­
rari denied. 
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No. 10–7159. Tovar v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 387 Fed. Appx. 210. 

No. 10–7160. Tome v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 611 F. 3d 1371. 

No. 10–7167. Rodriguez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 387 Fed. Appx. 47. 

No. 10–7168. Rivas-Chavarria v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 389 Fed. Appx. 685. 

No. 10–7170. Morgutia v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 388 Fed. Appx. 703. 

No. 10–7171. Morrison v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–7172. Caracappa v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 614 F. 3d 30. 

No. 10–7182. Restrepo v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 10–7196. Ross v. United States. C. A. 8th Cir. Certio­
rari denied. 

No. 10–7199. Medley v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 386 Fed. Appx. 12. 

No. 10–7202. Walker v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 615 F. 3d 728. 

No. 10–7203. Rico-Carrillo v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 389 Fed. Appx. 631. 

No. 10–7204. Sagoes v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 911. 

No. 10–7206. Hernandez-Oregel v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 398 Fed. Appx. 260. 

No. 10–7207. Gonzales v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 388 Fed. Appx. 866. 

No. 10–7209. Jackson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 231. 
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November 29, 2010 562 U. S. 

No. 10–7212. Holmes v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 607 F. 3d 332. 

No. 10–7214. Bunch v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 395 Fed. Appx. 996. 

No. 10–7215. Young v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 397 Fed. Appx. 860. 

No. 10–7216. Caldwell v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 671. 

No. 10–7219. Carbajal-Moreno v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 395 Fed. Appx. 
505. 

No. 10–7226. Aguilar-Moreno v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 390 Fed. Appx. 302. 

No. 10–7229. Roel-Villagomez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 389 Fed. Appx. 369. 

No. 10–7234. Bowie-Myles v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 10–7235. Erbo, aka Garcia-Velez v. United States. 
C. A. 2d Cir. Certiorari denied. 

No. 10–7238. Singh v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 375 Fed. Appx. 671. 

No. 10–7244. Van Phong Nguyen v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 608 F. 3d 368. 

No. 10–7245. Nance v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 611 F. 3d 409. 

No. 10–7248. Marshall v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–7249. Allen v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 603 F. 3d 1202. 

No. 10–7250. Balleza v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 613 F. 3d 432. 

No. 10–7255. Chisolm v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 43. 
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No. 10–7256. Durity v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 998 A. 2d 866. 

No. 10–7263. Brandford v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 310. 

No. 10–7265. Ramos-Romero v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 10–7276. Cisneros-Gutierrez v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 598 F. 3d 997. 

No. 10–7277. Callihan v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 290. 

No. 10–7278. Larsen v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 615 F. 3d 780. 

No. 10–7281. Rashid v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 10–7289. Sellers v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 383 Fed. Appx. 251. 

No. 10–7294. Longs v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 613 F. 3d 1174. 

No. 10–7296. Valencia-Trujillo v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 380 Fed. Appx. 
936. 

No. 10–7298. Zepeta v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 907. 

No. 10–7299. Waldron v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 283. 

No. 10–7310. Bernard v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 801. 

No. 10–7317. Alvarado-Flores v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 390 Fed. Appx. 735. 

No. 08–9560. McSwain v. United States. C. A. 7th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 553 F. 3d 519. 
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No. 09–5248. Lee v. United States. C. A. 8th Cir. Certio­
rari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 312 Fed. Appx. 844. 

No. 09–5844. London v. United States. C. A. 5th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 568 F. 3d 553. 

No. 09–5949. Pulido v. United States. C. A. 1st Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 566 F. 3d 52. 

No. 09–6865. Marquez-Huazo v. United States. C. A. 9th 
Cir. Certiorari denied. Justice Kagan took no part in the 
consideration or decision of this petition. Reported below: 337 
Fed. Appx. 652. 

No. 09–7127. Vargas v. United States. C. A. 5th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 339 Fed. Appx. 428. 

No. 09–7131. Acosta v. United States. C. A. 8th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 333 Fed. Appx. 159. 

No. 09–7433. Garton v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 336 Fed. 
Appx. 804. 

No. 09–7984. Wilson v. United States. C. A. 3d Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 347 Fed. Appx. 778. 

No. 09–8536. Segarra v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 382 F. 3d 1269. 

No. 09–8561. Schnedler v. United States. C. A. 8th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. 

No. 09–8567. Squirewell v. United States. C. A. 4th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 346 Fed. 
Appx. 959. 
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No. 09–8869. Matlock v. United States. C. A. 5th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. 

No. 09–8888. Tate v. United States. C. A. 11th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 586 F. 3d 936. 

No. 09–8919. Ayala v. United States. C. A. 11th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 345 Fed. Appx. 421. 

No. 09–9029. Cedeno v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 356 Fed. 
Appx. 321. 

No. 09–9115. Haynes v. United States. C. A. 7th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 582 F. 3d 686. 

No. 09–9754. Daniels v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 345 Fed. 
Appx. 514. 

No. 09–9839. Edgecomb v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 359 Fed. 
Appx. 84. 

No. 09–10178. Robertson v. United States. C. A. 8th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. 

No. 09–10189. Cordero v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 360 Fed. 
Appx. 33. 

No. 09–10205. Mitten v. United States. C. A. 7th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 592 F. 3d 767. 

No. 09–10261. Basley v. United States. C. A. 3d Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
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eration or decision of this petition. Reported below: 357 Fed. 
Appx. 455. 

No. 10–94. Harper v. Maverick Recording Co. et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 598 F. 3d 193. 

Justice Alito, dissenting.
 
I would grant the petition to consider the question whether 17
 

U. S. C. § 402(d) applies when a person is found to have engaged 
in copyright infringement by downloading digital music files. 
Under § 504(c)(1), an infringer is ordinarily liable for statutory 
damages of “not less than $750 or more than $30,000” per work 
infringed. In a case involving an “innocent infringer,” however, 
the minimum statutory damages that must be awarded are re­
duced. Specifically, if the infringer proves that he or she “was 
not aware and had no reason to believe that his or her acts 
constituted an infringement,” then the minimum statutory dam­
ages per violation are $200. § 504(c)(2). 

In this case, a 16-year-old was found to have infringed respond­
ents’ copyrights by downloading digital music files. The District 
Court held that there were genuine issues of fact on whether she 
qualified as an innocent infringer, but the Court of Appeals re­
versed, concluding that another provision, § 402(d), foreclosed the 
innocent-infringer defense as a matter of law. Section 402(d) pro­
vides, with an exception not relevant here, that if a prescribed 
notice of copyright “appears on the published phonorecord or pho­
norecords to which a defendant . . . had access, then no weight 
shall be given to . . . a defendant’s interposition of a defense 
based on innocent infringement in mitigation of actual or statu­
tory damages.” (Emphasis added.) The term “phonorecords” is 
defined as including only “material objects.” 1 

There is a strong argument that § 402(d) does not apply in a 
case involving the downloading of digital music files. This provi­
sion was adopted in 1988, well before digital music files became 
available on the Internet. See Berne Convention Implementation 

1 Specifically, 17 U. S. C. § 101 provides: 
“ ‘Phonorecords’ are material objects in which sounds, other than those 

accompanying a motion picture or other audiovisual work, are fixed by any 
method now known or later developed, and from which the sounds can be 
perceived, reproduced, or otherwise communicated, either directly or with 
the aid of a machine or device. The term ‘phonorecords’ includes the mate­
rial object in which the sounds are first fixed.” 
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Act, § 7, 102 Stat. 2857. The theory of § 402(d) appears to be that 
a person who copies music from a material object bearing the 
prescribed copyright notice is deemed to have “reason to believe 
that his or her acts constituted an infringement,” § 504(c)(2). But 
a person who downloads a digital music file generally does not 
see any material object bearing a copyright notice, and accord­
ingly there is force to the argument that § 402(d) does not apply. 
In such a case, the question would simply be whether the in­
fringer “was . . . aware and had . . . reason to believe,” § 504(c)(2), 
that the downloading was illegal. 

The Court of Appeals in the present case adopted a very differ­
ent interpretation of § 402(d). The court held that the innocent-
infringer defense was “foreclose[d] . . . as a  matter of law” because 
(1) respondents “provided proper notice on each of the published 
phonorecords from which the audio files were taken” before they 
were made available on a file-sharing network and (2) petitioner 
relied solely on § 504(c)(2) and did not dispute her “access” to the 
phonorecords under § 402(d). 598 F. 3d 193, 198–199 (CA5 2010). 
Under this interpretation, it is not necessary that the infringer 
actually see a material object with the copyright notice. It is 
enough that the infringer could have ascertained that the work 
was copyrighted.2 The Fifth Circuit did not specify what sort of 
inquiry a person who downloads digital music files is required to 
make in order to preserve the § 402(d) defense, but it may be that 
the court had in mind such things as research on the Internet or 
a visit to a local store in search of a compact disc containing the 
songs in question. In any event, the Court of Appeals rejected 
petitioner’s argument that her youth and lack of legal sophistica­
tion were relevant considerations—a conclusion that would not 
necessarily be correct if the determinative question were simply 
whether petitioner had “reason to believe” that her actions were 
illegal. Although “reason to believe” is an objective standard, it 
is by no means clear that certain objective characteristics of the 
infringer—such as age—may not be taken into account. 

The Fifth Circuit’s decision may or may not set out a sensible 
rule for the post-“phonorecord” age, but it is at least questionable 
whether the decision correctly interprets § 402(d). Although 
there are now no conflicting Circuit decisions, I would grant re­

2 In BMG Music v. Gonzalez, 430 F. 3d 888 (2005), the Seventh Circuit 
adopted a similar interpretation of § 402(d). 
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view in this case because not many cases presenting this issue 
are likely to reach the Courts of Appeals. The Court has decided 
not to grant review at this time, but if a conflict in the Circuits 
develops in the future, the question presented, in my judgment, 
is important enough to warrant review. 

No. 10–156. Scroggy, Warden v. Gall. C. A. 6th Cir. Mo­
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 603 F. 3d 346. 

No. 10–196. Friends of the Everglades et al. v. South 
Florida Water Management District et al.; and 

No. 10–252. Miccosukee Tribe of Indians of Florida v. 
South Florida Water Management District et al. C. A. 
11th Cir. Certiorari denied. Justice Kagan took no part in 
the consideration or decision of these petitions. Reported below: 
570 F. 3d 1210. 

No. 10–244. Travelers Indemnity Co. et al. v. Chubb In­

demnity Insurance Co. et al. C. A. 2d Cir. Motion of Brady 
C. Williamson for leave to file a brief as amicus curiae granted. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this motion and this petition. Reported 
below: 600 F. 3d 135. 

No. 10–288. Hall, Warden v. Ward. C. A. 11th Cir. Mo­
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 592 F. 3d 1144. 

No. 10–300. Tiffany (NJ) Inc. et al. v. eBay Inc. C. A. 2d 
Cir. Certiorari denied. Justice Sotomayor took no part in the 
consideration or decision of this petition. Reported below: 600 
F. 3d 93. 

No. 10–389. Guevara v. Republic of Peru et al. C. A. 
11th Cir. Certiorari denied. Justice Kagan took no part in 
the consideration or decision of this petition. Reported below: 
608 F. 3d 1297. 

No. 10–416. Montejo v. Louisiana. Sup. Ct. La. Certiorari 
denied. Justice Kagan took no part in the consideration or 
decision of this petition. Reported below: 40 So. 3d 952. 

No. 10–446. Kerchner et al. v. Obama, President of the 
United States, et al. C. A. 3d Cir. Motion of Western Center 
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for Journalism for leave to file a brief as amicus curiae granted. 
Certiorari denied. Reported below: 612 F. 3d 204. 

No. 10–560. Schulz v. Federal Reserve System et al. 
C. A. 2d Cir. Certiorari denied. Justice Sotomayor took no 
part in the consideration or decision of this petition. Reported 
below: 370 Fed. Appx. 201. 

No. 10–5196. Gamache v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 48 Cal. 4th 347, 227 P. 3d 342. 

Statement of Justice Sotomayor, with whom Justice Gins­

burg, Justice Breyer, and Justice Kagan join, respecting 
the denial of the petition for writ of certiorari. 

After a jury convicted Richard Gamache of first-degree murder 
and sentenced him to death, Gamache’s counsel and the trial court 
learned that during deliberations, court personnel inadvertently 
gave the jury a videotape that had not been admitted into evi­
dence. During its deliberations, the jury watched the video twice 
in full and a third time in part before reaching its verdict. The 
video showed a police interview of Gamache and his codefendants 
on the day of the murder in which Gamache confessed to the 
crime in graphic terms. The video showed Gamache explaining, 
for example, that given the opportunity, he would have shot police 
officers. 48 Cal. 4th 347, 402, 227 P. 3d 342, 390 (2010) (quoting 
Gamache on the video as stating, “ ‘If I figured, if I had any idea 
I was about to be arrested, I’d have started shooting. . . . See, 
I figure if I’m going to die, . . . I’m going to take one or two 
with me’ ”). 

On appeal, the California Supreme Court held that the jury’s 
access to the tape was indisputably error, citing our opinion in 
Turner v. Louisiana, 379 U. S. 466 (1965). 48 Cal. 4th, at 396, 
227 P. 3d, at 386 (“ ‘The requirement that a jury’s verdict “must 
be based upon the evidence developed at the trial” goes to the 
fundamental integrity of all that is embraced in the constitutional 
concept of trial by jury’ ” (quoting Turner, 379 U. S., at 472)); see 
also id., at 472–473 (“In the constitutional sense, trial by jury 
in a criminal case necessarily implies at the very least that 
the ‘evidence developed’ against a defendant shall come from the 
witness stand in a public courtroom where there is full judicial 
protection of the defendant’s right of confrontation, of cross-
examination, and of counsel”). The California Supreme Court 
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found that the error was trial error and not the result of any 
juror misconduct. Accordingly, it did not apply a presumption of 
prejudice, 48 Cal. 4th, at 399, 227 P. 3d, at 388, and proceeded to 
conduct a harmless-error analysis. 

Under our decision in Chapman v. California, 386 U. S. 18, 24 
(1967), the prosecution must carry the burden of showing that a 
constitutional trial error is harmless beyond a reasonable doubt. 
See also Deck v. Missouri, 544 U. S. 622, 635 (2005) (“[W]here a 
court, without adequate justification, orders the defendant to wear 
shackles that will be seen by the jury . . . [t]he State must prove 
‘beyond a reasonable doubt that the [shackling] error complained 
of did not contribute to the verdict obtained’ ” (quoting Chapman, 
386 U. S., at 24)); United States v. Dominguez Benitez, 542 U. S. 
74, 81, n. 7 (2004) (“When the Government has the burden of 
addressing prejudice, as in excusing preserved error as harmless 
on direct review of the criminal conviction, it is not enough to 
negate an effect on the outcome of the case” (citing Chapman, 
386 U. S., at 24)); Arizona v. Fulminante, 499 U. S. 279, 295–296 
(1991) (“The Court has the power to review the record de novo 
in order to determine an error’s harmlessness. In so doing, it 
must be determined whether the State has met its burden of 
demonstrating that the” error “did not contribute to [defendant’s] 
conviction” (citations omitted)). 

The California Supreme Court, however, stated, “[I]n the ab­
sence of misconduct, the burden remains with the defendant to 
demonstrate prejudice under the usual standard for ordinary trial 
error.” 48 Cal. 4th, at 397, 227 P. 3d, at 387 (emphasis added). 
It is not clear what the court intended in allocating the burden 
to the defendant to demonstrate prejudice, but if it meant to 
convey that the defendant bore the burden of persuasion, that 
would contravene Chapman. See 386 U. S., at 24 (noting that the 
“original common-law harmless-error rule put the burden on 
the beneficiary of the error either to prove that there was no 
injury or to suffer a reversal of his erroneously obtained judg­
ment”); cf. O’Neal v. McAninch, 513 U. S. 432, 438–439 (1995) 
(describing Chapman as “placing the risk of doubt” about harm­
lessness on the State). 

However, it appears from the court’s recitation of the evidence 
and its analysis that the court found that the error at issue was 
harmless, regardless of the burden allocation. See 48 Cal. 4th, 
at 399, 227 P. 3d, at 388 (“[T]here is no reasonable possibility the 
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outcome would have been different absent the error”). I there­
fore do not disagree with the denial of certiorari. 

I nonetheless write respecting the denial of certiorari because 
the allocation of the burden of proving harmlessness can be out­
come determinative in some cases. See Fulminante, 499 U. S., 
at 296 (“Five of us are of the view that the State has not carried 
its burden and accordingly affirm the judgment of the court below 
reversing respondent’s conviction”); see, e. g., State v. Ball, 2004 
S. D. 9, 675 N. W. 2d 192 (holding that the State had not met its 
burden of showing that prosecutor’s improper references in clos­
ing argument to defendant’s silence were harmless beyond a rea­
sonable doubt); State v. Jorgensen, 2008 WI 60, 310 Wis. 2d 138, 
754 N. W. 2d 77 (holding that the State had not met its burden of 
showing that Confrontation Clause violation was harmless beyond 
a reasonable doubt). With all that is at stake in capital cases, cf. 
Kyles v. Whitley, 514 U. S. 419, 422 (1995) (“ ‘[O]ur duty to search 
for constitutional error with painstaking care is never more exact­
ing than it is in a capital case’ ” (quoting Burger v. Kemp, 483 
U. S. 776, 785 (1987))), in future cases the California courts should 
take care to ensure that their burden allocation conforms to the 
commands of Chapman. In this case, however, because it seems 
that the burden allocation would not have altered the court’s 
prejudice analysis, I do not disagree with the denial of certiorari. 

No. 10–5328. Tillman v. New Line Cinema et al. C. A. 
7th Cir. Certiorari denied. The Chief Justice took no part in 
the consideration or decision of this petition. Reported below: 
374 Fed. Appx. 664. 

No. 10–5571. Jones v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 375 Fed. 
Appx. 95. 

No. 10–7129. Ballard v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 390 
Fed. Appx. 6. 

No. 10–7163. Dewar, aka Dawar v. United States. C. A. 
2d Cir. Certiorari denied. Justice Sotomayor and Justice 
Kagan took no part in the consideration or decision of this peti­
tion. Reported below: 375 Fed. Appx. 90. 
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No. 10–7175. Bankoff v. United States. C. A. 3d Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 613 F. 3d 358. 

No. 10–7231. Nowell v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. 

No. 10–7268. Shepherd v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 372 
Fed. Appx. 21. 

Rehearing Denied 

No. 09–1332. Sain v. Snyder et al., ante, p. 830; 
No. 09–1464. Venezia v. William Penn School District, 

ante, p. 835; 
No. 09–1506. Jones v. Anheuser Busch, ante, p. 837; 
No. 09–1558. Young v. Cargill, ante, p. 840; 
No. 09–1566. Walsh-Faucher v. Commissioner of Inter­

nal Revenue, ante, p. 841; 
No. 09–1579. Spear v. General Motors Corp., ante, p. 841; 
No. 09–8375. Schultz v. Halpin et al., ante, p. 841; 
No. 09–9986. Jaiyeola v. Carrier Corp., ante, p. 843; 
No. 09–10533. In re Cox, ante, p. 826; 
No. 09–10544. Ysais v. New Mexico et al., ante, p. 846; 
No. 09–10601. Davis v. Booker, Warden, ante, p. 847; 
No. 09–10615. Baker v. Kentucky, ante, p. 847; 
No. 09–10683. DaCosta v. Union Local 306 of the Motion 

Picture Projectionists, Operators, Video Technicians, 
Theatrical Employees & Allied Crafts, et al., ante, p. 849; 

No. 09–10724. In re Daniel, ante, p. 826; 
No. 09–10742. Johnson v. Livingston, Executive Direc­

tor, Texas Department of Criminal Justice, et al., ante, 
p. 851; 

No. 09–10778. Studli v. Crimone et al., ante, p. 851; 
No. 09–10817. Ford v. Johnson, Director, Virginia De­

partment of Corrections, ante, p. 853; 
No. 09–10893. Dennis v. City of Aventura, Florida, et 

al., ante, p. 855; 
No. 09–10950. Adir v. City of Los Angeles, California, 

et al., ante, p. 857; 
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No. 09–10959. Dutch v. Balicki, Administrator, South 
Woods State Prison, et al., ante, p. 857; 

No. 09–10982. Douglas v. Michigan, ante, p. 858; 
No. 09–11016. Mehra v. Continental Casualty Co. et al., 

and Mehra v. Saeian et al., ante, p. 859; 
No. 09–11021. Honesto v. California et al., ante, p. 859; 
No. 09–11089. Williams v. Crouch et al., ante, p. 861; 
No. 09–11092. Avant v. Los Angeles Central Community 

Police Station et al., ante, p. 861; 
No. 09–11111. Moniz v. McKee, Warden, ante, p. 862; 
No. 09–11137. McKinnedy v. South Carolina, ante, p. 863; 
No. 09–11145. Blakely v. Snively et al., ante, p. 864; 
No. 09–11164. Pearson v. Brace et al., ante, p. 865; 
No. 09–11182. Anderson v. Castillo, Warden, ante, p. 866; 
No. 09–11198. Jackson v. Russo, Superintendent, Souza-

Baranowski Correctional Center, ante, p. 867; 
No. 09–11225. Ysais v. Richardson et al., ante, p. 868; 
No. 09–11251. Appukkutta v. New York, ante, p. 870; 
No. 09–11256. Dillon v. San Francisco Veterans Adminis­

tration, Fort Miley Hospital, ante, p. 870; 
No. 09–11288. Fulton v. United States, ante, p. 872; 
No. 09–11306. Johnson v. Obama, President of the United 

States, ante, p. 873; 
No. 09–11336. Basso v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion, ante, p. 874; 
No. 09–11371. Brewer v. Virginia, ante, p. 876; 
No. 09–11377. Williams v. White, Warden, et al. (two 

judgments), ante, p. 876; 
No. 09–11387. Woodard v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 877; 

No. 09–11430. Walker v. Jarriel, Warden, ante, p. 880; 
No. 09–11526. Chase v. Maynard, Secretary, Maryland 

Department of Public Safety and Correctional Services, 
et al., ante, p. 886; 

No. 10–25. Macon v. Ohio Department of Job and Family 
Services, ante, p. 890; 

No. 10–32. Ceminchuk v. Obama, President of the United 
States, ante, p. 890; 

No. 10–65. Harper v. United States, ante, p. 892; 
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No. 10–112. Vadde v. Bank of America, ante, p. 894; 
No. 10–138. Madeja v. Pennsylvania, ante, p. 895; 
No. 10–139. Christman v. Utica National Insurance 

Group, Inc., ante, p. 895; 
No. 10–197. Bauer v. Holder, Attorney General, ante, 

p. 897; 
No. 10–307. Melendrez v. Biery, Judge, United States 

District Court for the Western District of Texas, et al., 
ante, p. 964; 

No. 10–5089. Vannausdle v. Pierce County Department 
of Assigned Counsel et al., ante, p. 903; 

No. 10–5116. Cady v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion, ante, p. 904; 
No. 10–5126. Larson v. United States, ante, p. 905; 
No. 10–5170. Calderon-Lopez v. United States, ante, 

p. 907; 
No. 10–5173. Kim v. United States, ante, p. 907; 
No. 10–5233. Ahmadzai v. United States, ante, p. 953; 
No. 10–5252. In re Gaffney, ante, p. 825; 
No. 10–5265. Graham v. Missouri, ante, p. 912; 
No. 10–5389. MacKenzie v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 919; 

No. 10–5441. Lane-El v. Sevier, Superintendent, Miami 
Correctional Facility, ante, p. 922; 

No. 10–5462. Teague v. North Carolina Department of 
Transportation, ante, p. 923; 

No. 10–5561. Bey v. I. B. E. W. Local Union #3 Union Rep­

resentatives et al., ante, p. 929; 
No. 10–5594. Turner v. Edmonds, ante, p. 930; 
No. 10–5637. Buenrostro v. Department of Justice, ante, 

p. 932; 
No. 10–5643. Calderon v. Evergreen Owners, Inc., et al., 

ante, p. 933; 
No. 10–5667. Ruhbayan v. United States, ante, p. 934; 
No. 10–5780. Cohen v. Hunt, Warden, ante, p. 937; 
No. 10–5791. Georgieva v. Barnes & Noble, ante, p. 967; 
No. 10–5796. Cook v. Michigan Department of Correc­

tions, ante, p. 938; 
No. 10–5847. Rowell v. Martino et al., ante, p. 968; 
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No. 10–5880. Costa v. Missouri, ante, p. 983; 
No. 10–5901. Williams v. Free et al., ante, p. 983; and 
No. 10–6003. Davis v. United States, ante, p. 943. Peti­

tions for rehearing denied. 

No. 09–1433. Schaghticoke Tribal Nation v. Salazar, 
Secretary of the Interior, et al., ante, p. 947; 

No. 09–10706. Samuel v. Bellevue Hospital Center, ante, 
p. 950; and 

No. 09–10738. Dickerson v. United Way of New York 
City, ante, p. 950. Petitions for rehearing denied. Justice So­

tomayor took no part in the consideration or decision of these 
petitions. 

No. 10–80. Weiss v. Assicurazioni Generali, S. p. A., 
et al., ante, p. 952. Petition for rehearing denied. Justice 
Sotomayor and Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 10–5349. Spencer v. United Parcel Service, Inc., 
ante, p. 954. Petition for rehearing denied. Justice Soto-

mayor took no part in the consideration or decision of this 
petition. 

December 6, 2010 

Certiorari Dismissed 

No. 10–6751. Jacobs v. Wisconsin. Ct. App. Wis. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–6765. Williams v. Cline et al. C. A. 8th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

Miscellaneous Orders 

No. D–2522. In re Discipline of Callihan. It having been 
reported that Herbert Aldon Callihan, Jr., of Bethesda, Md., has 
died, the rule to show cause, issued on October 4, 2010 [ante, 
p. 811], is discharged. 

No. 10M42. Wanzer v. Texas Department of Criminal 
Justice, Correctional Institutions Division, et al.; 

No. 10M43. Wanzer v. Hernandez et al.; 
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December 6, 2010 562 U. S. 

No. 10M50. Sethunya v. Weber State University et al.; 
No. 10M52. Parthemore v. California; and 
No. 10M53. Dyer v. Stovall, Warden. Motions to direct 

the Clerk to file petitions for writs of certiorari out of time denied. 

No. 10M49. Rhoades et al. v. Idaho. Motion for leave to 
proceed in forma pauperis without an affidavit of indigency exe­
cuted by petitioner granted. 

No. 10M51. Mohammed et al. v. Obama, President of the 
United States, et al. Motion for leave to file petition for writ 
of certiorari under seal granted. Justice Kagan took no part 
in the consideration or decision of this motion. 

No. 09–987. Arizona Christian School Tuition Organiza­

tion v. Winn et al.; and 
No. 09–991. Garriott, Director, Arizona Department of 

Revenue v. Winn et al. C. A. 9th Cir. [Certiorari granted, 
560 U. S. 924.] Motion of petitioner Arizona Christian School Tu­
ition Organization to file a supplemental brief after argument 
granted. 

No. 09–1156. Matrixx Initiatives, Inc., et al. v. Siracu­

sano et al. C. A. 9th Cir. [Certiorari granted, 560 U. S. 964.] 
Motion of the Acting Solicitor General for leave to participate in 
oral argument as amicus curiae and for divided argument 
granted. 

No. 10–5624. Mitchell v. Castillo, Warden. C. A. 6th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 807] denied. 

No. 10–6799. Hammond v. Tufamerica, Inc. C. A. 2d Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied. Petitioner is allowed until December 27, 2010, within which 
to pay the docketing fee required by Rule 38(a) and to submit a 
petition in compliance with Rule 33.1 of the Rules of this Court. 
Justice Sotomayor took no part in the consideration or decision 
of this motion. 

No. 10–606. In re Heimermann; and 
No. 10–7450. In re Shaarbay. Petitions for writs of habeas 

corpus denied. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



ORDERS 1091 

562 U. S. December 6, 2010 

Certiorari Granted 
No. 10–174. American Electric Power Co., Inc., et al. v. 

Connecticut et al. C. A. 2d Cir. Certiorari granted. Jus­

tice Sotomayor took no part in the consideration or decision of 
this petition. Reported below: 582 F. 3d 309. 

No. 10–277. Wal-Mart Stores, Inc. v. Dukes et al. C. A. 
9th Cir. Certiorari granted limited to Question 1 presented by 
the petition. In addition to Question 1, the parties are directed 
to brief and argue the following question: “Whether the class 
certification ordered under Rule 23(b)(2) was consistent with Rule 
23(a).” Reported below: 603 F. 3d 571. 

Certiorari Denied 
No. 09–11245. Galan Del Carmen, aka Lopez Hernandez, 

aka Gala, aka Galan Delcarmen, aka Galan-Del Carmen, 
aka Carmen Galan, aka Hernandez-Lopez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 368 Fed. 
Appx. 615. 

No. 10–150. Webster v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 605 F. 3d 256. 

No. 10–220. Stephen et al. v. Hanley et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 158. 

No. 10–438. Good et vir v. City of Sunbury, Pennsylva­

nia. C. A. 3d Cir. Certiorari denied. Reported below: 352 
Fed. Appx. 688. 

No. 10–440. Kramer v. Zoning Board of Appeals of Som­

erville, Massachusetts, et al. App. Ct. Mass. Certiorari 
denied. Reported below: 76 Mass. App. 1126, 925 N. E. 2d 572. 

No. 10–442. McKinley v. White. C. A. 8th Cir. Certiorari 
denied. Reported below: 605 F. 3d 525. 

No. 10–445. Florance v. Texas (two judgments). Ct. App. 
Tex., 5th Dist. Certiorari denied. 

No. 10–448. E–L Enterprises, Inc. v. Milwaukee Metro­

politan Sewerage District. Sup. Ct. Wis. Certiorari denied. 
Reported below: 326 Wis. 2d 82, 785 N. W. 2d 409. 

No. 10–450. TIG Specialty Insurance Co. v. United 
States District Court for the District of Oregon. C. A. 
9th Cir. Certiorari denied. 
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No. 10–455. Walsh v. Krantz et al. C. A. 3d Cir. Certio­
rari denied. Reported below: 386 Fed. Appx. 334. 

No. 10–519. Irwin v. North Dakota. Sup. Ct. N. D. Cer­
tiorari denied. Reported below: 785 N. W. 2d 245. 

No. 10–531. Courtney v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. Reported below: 2010-Ohio-774. 

No. 10–585. Puerto v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 692. 

No. 10–588. Wolf v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 381 Fed. Appx. 598. 

No. 10–593. Williams v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 616 F. 3d 685. 

No. 10–5082. Martin v. Ohio. Ct. App. Ohio, Hamilton 
County. Certiorari denied. 

No. 10–5183. Stewart v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 355 Fed. Appx. 275. 

No. 10–5482. Barrington v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 514. 

No. 10–5767. Bey v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 373 Fed. Appx. 394. 

No. 10–6205. Thykkuttathil et ux. v. United States. 
C. A. Fed. Cir. Certiorari denied. Reported below: 389 Fed. 
Appx. 999. 

No. 10–6243. Borowy v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 595 F. 3d 1045. 

No. 10–6328. Pugh v. Minnesota. C. A. 8th Cir. Certiorari 
denied. Reported below: 380 Fed. Appx. 558. 

No. 10–6746. Coopersmith, fka Downey v. Downey. Ct. 
App. Colo. Certiorari denied. 

No. 10–6755. Hart v. Hill, Superintendent, Powder 
River Correctional Facility. C. A. 9th Cir. Certiorari 
denied. 
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No. 10–6758. Waters v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–6770. Bell v. Woods et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 382 Fed. Appx. 391. 

No. 10–6771. Joseph v. New York. App. Div., Sup. Ct. N. Y., 
3d Jud. Dept. Certiorari denied. Reported below: 68 App. Div. 
3d 1534, 893 N. Y. S. 2d 306. 

No. 10–6772. Vinh Quoc Ta v. Walker, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 10–6781. Parks v. Edgewater Casino et al. C. A. 9th 
Cir. Certiorari denied. 

No. 10–6784. Sullivan v. Nooth, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. 

No. 10–6791. Cormier v. California. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–6796. Wilson v. Terry, Warden. Super. Ct. Butts 
County, Ga. Certiorari denied. 

No. 10–6800. Casilla v. Ricci, Administrator, New Jersey 
State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 10–6802. Edwards v. Michigan. Ct. App. Mich. Cer­
tiorari denied. 

No. 10–6809. Wells v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 38 So. 3d 137. 

No. 10–6812. Solis Vela v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 10–6813. Wanzer v. Velasquez et al. C. A. 5th Cir. 
Certiorari denied. 

No. 10–6817. McCurry v. Mills, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–6820. Barrios v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 852. 
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No. 10–6821. Walters v. Sisto, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–6829. Black v. Sadler. Ct. App. Cal., 2d App. Dist. 
Certiorari denied. 

No. 10–6830. Burkett v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
379 Fed. Appx. 351. 

No. 10–6841. Clinkscale v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 41 So. 3d 226. 

No. 10–6872. Lewis v. Jackson, Superintendent, Brown 
Creek Correctional Institution. C. A. 4th Cir. Certiorari 
denied. Reported below: 390 Fed. Appx. 262. 

No. 10–6883. Shelton v. Fox, Warden, et al. C. A. 5th 
Cir. Certiorari denied. 

No. 10–6885. Roker v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 25 So. 3d 647. 

No. 10–6897. Lowery v. Stevenson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 373 Fed. Appx. 349. 

No. 10–6907. Ifenatuorah v. Holder, Attorney General. 
C. A. 11th Cir. Certiorari denied. 

No. 10–6941. Maranian v. Michigan. Ct. App. Mich. Cer­
tiorari denied. 

No. 10–7002. Emeruwa v. Maryland. Ct. Sp. App. Md. 
Certiorari denied. Reported below: 189 Md. App. 720. 

No. 10–7003. Dye v. Bartow et al. C. A. 7th Cir. Certio­
rari denied. Reported below: 381 Fed. Appx. 604. 

No. 10–7051. O’Donnell v. New Jersey. Sup. Ct. N. J. 
Certiorari denied. Reported below: 203 N. J. 160, 1 A. 3d 604. 

No. 10–7083. Sveum v. Wisconsin. Sup. Ct. Wis. Certiorari 
denied. Reported below: 328 Wis. 2d 369, 787 N. W. 2d 317. 

No. 10–7098. Castillo v. Connecticut. App. Ct. Conn. 
Certiorari denied. Reported below: 121 Conn. App. 699, 998 
A. 2d 177. 
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No. 10–7118. Centeno v. Winstead, Superintendent, 
State Correctional Institution at Cambridge Springs, 
et al. C. A. 3d Cir. Certiorari denied. 

No. 10–7149. Gillard v. Proven Method Seminars, LLC. 
C. A. 7th Cir. Certiorari denied. Reported below: 388 Fed. 
Appx. 549. 

No. 10–7150. Hall v. Maryland. Ct. Sp. App. Md. Certio­
rari denied. Reported below: 188 Md. App. 728. 

No. 10–7165. Kovacic v. Cuyahoga County Department of 
Children and Family Services et al. C. A. 6th Cir. Certio­
rari denied. Reported below: 606 F. 3d 301. 

No. 10–7183. Rayborn v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. 

No. 10–7228. Roman v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 996 A. 2d 554. 

No. 10–7247. Martinez v. Milyard, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 394 Fed. Appx. 
474. 

No. 10–7302. De La Cruz-Alejo v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 384 Fed. Appx. 
915. 

No. 10–7303. Campbell v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 388 Fed. Appx. 570. 

No. 10–7309. Daniels v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 2 A. 3d 250. 

No. 10–7318. Nicherie v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 395 Fed. Appx. 338. 

No. 10–7323. Vandemark v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 825. 

No. 10–7324. Reyes-Miranda v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 389 Fed. Appx. 981. 

No. 10–7330. Hein v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 395 Fed. Appx. 652. 
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December 6, 2010 562 U. S. 

No. 10–7333. Vardaro v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 747. 

No. 10–7335. Taylor v. United States et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 394. 

No. 10–7337. Thomas v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 495. 

No. 10–7339. Lopez v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 392 Fed. Appx. 245. 

No. 10–7344. Gordon v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 679. 

No. 10–7345. DeJesus Fernandez v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 397 Fed. Appx. 
433. 

No. 10–7352. Rosas-Hernandez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 388 Fed. Appx. 463. 

No. 10–7353. Randall v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 373. 

No. 10–7354. Cooper v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 617 F. 3d 307. 

No. 10–7358. Parker v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 10–7360. Gamboa v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 608 F. 3d 492. 

No. 10–7361. Frook v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 616 F. 3d 773. 

No. 10–7363. Venkataram v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 356 Fed. Appx. 541. 

No. 10–7369. Shorter v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 10–7372. Anfield v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–7376. Lowe v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 389 Fed. Appx. 561. 
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No. 10–7379. Massenburg v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 383 Fed. Appx. 371. 

No. 10–7383. Huff v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 10–7389. Mobley v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 618 F. 3d 539. 

No. 10–7391. Sierra v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 793. 

No. 10–7392. Smith v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 09–10382. Williams v. Hobbs, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Motion of Scholars 
of Habeas Corpus Law for leave to file a brief as amici curiae 
granted. Certiorari denied. Reported below: 576 F. 3d 850. 

Justice Sotomayor, with whom Justice Ginsburg joins, 
dissenting. 

Today the Court refuses to review the Eighth Circuit’s conclu­
sion that a State may withhold an objection to a federal habeas 
evidentiary hearing until after the hearing is complete, the consti­
tutional violation established, and habeas relief granted. Because 
I believe such a rule enables, and even invites, States to manipu­
late federal habeas proceedings to their own strategic advantage 
at an unacceptable cost to justice, I respectfully dissent. 

Petitioner Marcel Wayne Williams was charged with capital 
murder, kidnaping, rape, and aggravated robbery. At trial, his 
attorneys conceded guilt in the opening statement, apparently 
hoping to establish credibility with the jury and ultimately to 
convince the jury to recommend a sentence of life without parole. 
Despite adopting this strategy, however, Williams’ attorneys 
called only one witness at the penalty phase, an inmate who had 
no personal relationship with Williams and who testified from his 
own experience that life was more pleasant on death row than in 
the general prison population. Not surprisingly, the jury unani­
mously recommended a death sentence. The trial court sen­
tenced Williams to death by lethal injection, and the Arkansas 
Supreme Court affirmed the conviction and sentence on direct 
appeal. Williams v. State, 338 Ark. 97, 991 S. W. 2d 565 (1999). 
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After the Arkansas courts denied his petition for collateral re­
lief, Williams filed a federal habeas petition under 28 U. S. C. 
§ 2254. Williams alleged that he received ineffective assistance 
of counsel under Strickland v. Washington, 466 U. S. 668 (1984), 
due to his attorneys’ failure to develop and present mitigating 
social history evidence to the jury. As to Strickland’s perform­
ance prong, the District Court held that the state-court decision 
denying Williams’ ineffective-assistance claim was “based on an 
unreasonable determination of the facts in light of the evidence 
presented in the state court proceeding.” Williams v. Norris, 
No. 5:02CV00450, 2006 WL 1699835, *8 (ED Ark., June 19, 2006). 
As to prejudice, the court concluded that the record was inconclu­
sive and ordered an evidentiary hearing. The testimony at the 
hearing established that Williams had been “subject to every cate­
gory of traumatic experience that is generally used to describe 
childhood trauma”: sexual abuse by multiple perpetrators; physi­
cal and psychological abuse by his mother and stepfather; gross 
medical, nutritional, and educational neglect; exposure to violence 
in the childhood home and neighborhood; and a violent gang-rape 
while in prison as an adolescent. 2007 WL 1100417, *2 (Apr. 11, 
2007). On the basis of that testimony, the District Court found 
that Williams had been prejudiced by counsel’s ineffective assist­
ance, granted habeas relief, and ordered the State to afford Wil­
liams a new trial at the penalty phase or to reduce his sentence 
to life without parole. Id., at *2–*3. 

The Court of Appeals reversed, reinstating the sentence of 
death by lethal injection. Williams v. Norris, 576 F. 3d 850 (CA8 
2009). Concluding that Williams was not entitled to a federal 
evidentiary hearing in the first place and entirely disregarding 
the evidence introduced at the hearing as a result, the court held 
that Williams had failed to prove prejudice “on the factual record 
he developed in state court.” Id., at 863. Thus, although the 
District Court found that the State never “object[ed] to [the 
court’s decision] to conduct an evidentiary hearing” nor “argued 
that [it] should not consider that evidence” in ruling on Williams’ 
petition, 2007 WL 1100417, *2, n. 1; see also id., at *3, the Court 
of Appeals held that the State had in fact objected to the hear­
ing. In the alternative, the Court of Appeals concluded that it 
would “exercise [its] discretion to review the district court’s non­
compliance with § 2254(e)(2)” even if the State had not objected. 
576 F. 3d, at 860. 
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To be sure, under § 2254(e)(2), if a habeas petitioner “has failed 
to develop the factual basis of a claim in State court proceedings, 
the court shall not hold an evidentiary hearing on the claim” 
unless certain conditions are met. Had the State invoked this 
section in the District Court, the hearing may have been barred 
for the reasons given by the Court of Appeals. But whether 
§ 2254(e)(2) barred the hearing is a separate question from 
whether the State’s § 2254(e)(2) objection was properly before the 
Court of Appeals in the first place. As to that threshold question, 
neither of the holdings adopted by the court below withstands 
scrutiny. 

First, the Eighth Circuit’s conclusion that the State objected in 
the District Court to the evidentiary hearing is patently wrong. 
As proof of an objection, the Court of Appeals found one sentence 
in the record where the State asserted that a federal habeas court 
“is prevented from re-trying a state criminal case.” 576 F. 3d, 
at 860 (internal quotation marks omitted). According to the 
Court of Appeals, this statement amounted to an objection to the 
hearing because it “incorporated the fundamental purpose behind 
the restrictions on evidentiary hearings in § 2254(e)(2).” Ibid. 
As a general matter, however, a party wishing to raise an objec­
tion and preserve an issue for appeal must “pu[t] the court on 
notice as to [its] concern,” Beech Aircraft Corp. v. Rainey, 488 
U. S. 153, 174 (1988). Absolutely nothing in the State’s general 
statement—or any other part of the record, for that matter—put 
the District Court, or Williams, on notice that the State contested 
Williams’ entitlement to an evidentiary hearing. Even if a State 
need not spell out its opposition to an evidentiary hearing in 
precise terms, I cannot fathom how this statement of a general 
principle of law—a principle that is no less true even when a 
federal evidentiary hearing is proper—could suffice. 

Indeed, rather than reveal an objection to the hearing, the rec­
ord indicates that the State affirmatively consented to the hearing 
and sought to use the hearing to its own strategic advantage. 
Williams made multiple straightforward requests for an eviden­
tiary hearing in no unclear terms. And, the District Court 
clearly informed the State of its intent to grant that request, 
giving the State every opportunity to object that a hearing was 
improper because Williams had “failed to develop the factual basis 
of [his] claim” in state court, § 2254(e)(2). Rather than protest, 
the State requested that the court narrow the issues on which 
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evidence would be heard and that the hearing be rescheduled due 
to the unavailability of its own witness. The State then relied 
on new evidence developed at the hearing to contest the court’s 
prior conclusion, on the state-court record, that defense counsel’s 
performance had been deficient. The State presented the same 
evidence on appeal, although there it also argued—inconsistently 
and for the very first time—that the hearing had been improper. 
I simply cannot see how this record suggests anything other than 
a deliberate strategy by the State to use the hearing to fortify 
the record in support of the state-court decision and to object 
to the hearing only if and when that strategy failed. 

Second, with respect to the Eighth Circuit’s alternative holding 
that it would, in any event, “exercise [its] discretion to review the 
district court’s non-compliance with § 2254(e)(2),” 576 F. 3d, at 860, 
the Court of Appeals seriously misapplied our precedent. The 
court assumed that it possessed discretion to consider an objection 
to an evidentiary hearing that is asserted only after the hearing 
has been conducted, the constitutional violation established, and 
habeas relief granted, relying on this Court’s decision in Day v. 
McDonough, 547 U. S. 198 (2006). In that case, we held that 
“district courts are permitted, but not obliged, to consider, 
sua sponte, the timeliness of a state prisoner’s habeas petition.” 
Id., at 209. Even assuming that same discretion applies in these 
circumstances,* Day makes clear that the court must “ ‘determine 
whether the interests of justice would be better served’ ” by 
allowing the State’s unasserted defense to expire without court 
intervention. Id., at 210 (quoting Granberry v. Greer, 481 U. S. 
129, 136 (1987)). In particular, and of critical significance to this 
case, the court must evaluate whether anything “in the record 
suggests that the State ‘strategically’ withheld the defense or 
chose to relinquish it.” Day, 547 U. S., at 211. If so, the court 

*Although we have never decided whether the courts of appeals possess 
discretion to consider after-the-fact objections of the kind here, we have at 
least left open the possibility that a State might forfeit such an objection if 
the State fails to raise it properly. See Bradshaw v. Richey, 546 U. S. 74, 
79–80 (2005) (per curiam) (remanding for the Sixth Circuit to address the 
argument that the State “failed to preserve its objection to the [court’s] 
reliance on evidence not presented in state court by failing to raise this 
argument properly”); Holland v. Jackson, 542 U. S. 649, 653, n. (2004) (per 
curiam) (rejecting the contention that the State had failed to preserve its 
objection on the record present there). 
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“would not be at liberty to disregard that choice.” Id., at 210, 
n. 11. Thus, even assuming Day applied here, it required the 
Court of Appeals to search the record for a suggestion of strategic 
forfeiture. Yet, despite the record described above, which at the 
very least raises the possibility of a deliberate decision by the 
State, the Court of Appeals failed to consider the question at all. 

Day also would require the Court of Appeals to “assure itself” 
that Williams would not be “significantly prejudiced by the de­
layed focus” on his entitlement to a federal evidentiary hearing. 
Id., at 210. Williams raised just this point in the Court of Ap­
peals, arguing that the State’s untimely objection to the eviden­
tiary hearing had “deprived [him] of any opportunity to present 
facts that would show his entitlement to a hearing under the 
applicable standard.” Brief for Appellee/Cross-Appellant and 
Addendum in No. 07–1984 etc. (CA8), p. 8. This, too, the court 
failed to address. 

In fact, the Court of Appeals made no mention of—and appar 
ently gave no consideration to—any countervailing interests 
weighing against review of the State’s untimely § 2254(e)(2) chal­
lenge. Such interests are certainly significant where, as here, the 
evidence at the hearing led the District Court to conclude that a 
constitutional violation had occurred and that a capital sentence 
must be set aside. Indeed, the relevant interests to be considered 
include not only interests of finality and comity (the singular focus 
of the Court of Appeals), but also the interest of remedying a 
“miscarriage of justice” that is evident after “a full trial has been 
held in the district court.” Granberry, 481 U. S., at 135. 

In my opinion, the interests of justice are poorly served by a 
rule that allows a State to object to an evidentiary hearing only 
after the hearing has been completed and the State has lost. 
Cf. Puckett v. United States, 556 U. S. 129, 134 (2009) (“[T]he 
contemporaneous-objection rule prevents a litigant from ‘sandbag­
ging’ the court—remaining silent about his objection and belat­
edly raising the error only if the case does not conclude in his 
favor” (some internal quotation marks omitted)). It is true, as 
the Court of Appeals emphasized, that the policy against evi­
dentiary hearings in federal habeas promotes principles of comity 
and federalism. See Williams v. Taylor, 529 U. S. 420, 436–437 
(2000). But when the State voluntarily participates in a federal 
evidentiary hearing—without objection, with an apparent intent 
of supplementing the record for its own purposes, and at a sig­
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nificant cost and expenditure of judicial resources—these interests 
are significantly diminished if not altogether absent. We have 
refused to adopt rules that “would permit, and might even encour­
age, the State to seek a favorable ruling on the merits in the 
district court while holding [a] defense in reserve for use on ap­
peal if necessary.” Granberry, 481 U. S., at 132. Because I be­
lieve the opinion below does just that, at an unacceptable cost to 
the interests of justice generally and in this particular case, 
I would grant the petition for writ of certiorari and vacate the 
judgment below. 

No. 10–409. Holmes et al. v. Grubman et al. C. A. 2d 
Cir. Certiorari denied. Justice Sotomayor took no part in the 
consideration or decision of this petition. Reported below: 383 
Fed. Appx. 18. 

No. 10–435. Chenkin et ux. v. 808 Columbus LLC et al. 
C. A. 2d Cir. Certiorari denied. Justice Sotomayor took no 
part in the consideration or decision of this petition. Reported 
below: 368 Fed. Appx. 162. 

No. 10–443. Dobson-Davis, Warden, et al. v. Lunbery. 
C. A. 9th Cir. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported below: 
605 F. 3d 754. 

No. 10–449. Richards v. Hewlett-Packard Corp., fka 
Compaq, fka Digital Equipment Corp., et al. C. A. 1st Cir. 
Certiorari denied. The Chief Justice took no part in the con­
sideration or decision of this petition. Reported below: 592 
F. 3d 232. 

No. 10–461. United States ex rel. Ebeid v. Lungwitz 
et al. C. A. 9th Cir. Certiorari denied. Justice Kagan took 
no part in the consideration or decision of this petition. Reported 
below: 616 F. 3d 993. 

No. 10–592. Goodson v. United States. C. A. 5th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 358 Fed. 
Appx. 533. 

No. 10–7297. Zaleski v. Burns et al. C. A. 2d Cir. Certio­
rari denied. Justice Sotomayor took no part in the consider­
ation or decision of this petition. Reported below: 606 F. 3d 51. 
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No. 10–7341. Horn v. United States. C. A. 6th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 612 F. 3d 524. 

No. 10–7382. Roman v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consider­
ation or decision of this petition. 

No. 10–7396. Burke v. United States District Court for 
the Eastern District of Pennsylvania. C. A. 3d Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 389 Fed. Appx. 136. 

Rehearing Denied 

No. 09–9515. Pitre v. Cain et al., ante, p. 992;
 
No. 09–10814. Gooden v. Iowa, ante, p. 853;
 
No. 09–10886. Rooney v. Georgia, ante, p. 854;
 
No. 09–11074. LaRue v. Denso Manufacturing Arkansas,
 

Inc., ante, p. 861; 
No. 09–11076. Banks v. Florida, ante, p. 861; 
No. 09–11325. Earhart v. Konteh, Warden, ante, p. 874; 
No. 09–11355. Pendleton v. United States Medical Cen­

ter, Springfield, Missouri, et al., ante, p. 875; 
No. 09–11473. Richardson v. McHugh, Secretary of the 

Army, ante, p. 882; 
No. 10–183. Samson v. Manley et al., ante, p. 962; 
No. 10–295. Veasaw v. United States et al., ante, p. 964; 
No. 10–5121. Campos v. Conway, Superintendent, Attica 

Correctional Facility, ante, p. 905; 
No. 10–5151. Bittan v. Hawaii Department of Human 

Services, ante, p. 906; 
No. 10–5200. Hogan v. Florida, ante, p. 909; 
No. 10–5212. Jones v. Burns, ante, p. 909; 
No. 10–5273. Clark v. Astrue, Commissioner of Social Se­

curity, ante, p. 912; 
No. 10–5326. Moore v. United States, ante, p. 915; 
No. 10–5505. Brown v. City of North Chicago, Illinois, 

et al., ante, p. 926; 
No. 10–5528. Soentgen v. Pennsylvania, ante, p. 927; 
No. 10–5682. Elam v. Texas, ante, p. 965; 
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No. 10–5748. Sheehan v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 966; 

No. 10–5915. In re Lucious, ante, p. 825; 
No. 10–6102. Settle v. Bell, Warden, ante, p. 970; and 
No. 10–6368. Coulombe v. City of Oxnard, California, 

et al., ante, p. 1014. Petitions for rehearing denied. 

No. 10–5109. Kumvachirapitag v. Microsoft Corp. et al., 
ante, p. 953. Petition for rehearing denied. The Chief Justice 
and Justice Breyer took no part in the consideration or decision 
of this petition. 

No. 10–5385. Stevens v. United States, ante, p. 954. Peti­
tion for rehearing denied. Justice Sotomayor took no part in 
the consideration or decision of this petition. 

No. 10–5786. Falls v. United States, ante, p. 937. Petition 
for rehearing denied. Justice Kagan took no part in the consid­
eration or decision of this petition. 

December 10, 2010 
Certiorari Granted 

No. 09–993. PLIVA, Inc., et al. v. Mensing. C. A. 8th Cir.; 
No. 09–1039. Actavis Elizabeth, LLC v. Mensing. C. A. 

8th Cir.; and 
No. 09–1501. Actavis, Inc. v. Demahy. C. A. 5th Cir. Cer­

tiorari granted, cases consolidated, and a total of one hour is 
allotted for oral argument. Reported below: Nos. 09–993 and 
09–1039, 588 F. 3d 603; No. 09–1501, 593 F. 3d 428. 

No. 10–313. Talk America, Inc. v. Michigan Bell Tele­

phone Co., dba AT&T Michigan; and 
No. 10–329. Isiogu et al. v. Michigan Bell Telephone 

Co., dba AT&T Michigan. C. A. 6th Cir. Certiorari granted, 
cases consolidated, and a total of one hour is allotted for oral 
argument. Justice Kagan took no part in the consideration or 
decision of these petitions. Reported below: 597 F. 3d 370. 

No. 10–5400. Tapia v. United States. C. A. 9th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted. Reported below: 376 Fed. Appx. 707. 
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Vacated and Remanded on Appeal 

No. 10–291. Clemons et al. v. Department of Commerce 
et al. Appeal from D. C. N. D. Miss. Judgment vacated, and 
case remanded with instructions to dismiss the complaint for lack 
of jurisdiction. Reported below: 710 F. Supp. 2d 570. 

Certiorari Dismissed 

No. 10–6912. Jones v. Blum. C. A. 8th Cir. Motion of peti­
tioner for leave to proceed in forma pauperis denied, and certio­
rari dismissed. See this Court’s Rule 39.8. Reported below: 391 
Fed. Appx. 573. 

No. 10–6924. Benjamin v. Booker et al. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–7213. Spain v. Texas Medical Board Disciplinary 
Committee. Sup. Ct. Tex. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. 

No. 10–7275. Benjamin v. Wallace et al. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. 

Miscellaneous Orders 

No. D–2474. In re Disbarment of Marshall. Disbarment 
entered. [For earlier order herein, see 561 U. S. 1043.] 

No. D–2524. In re Disbarment of Ditton. Disbarment en­
tered. [For earlier order herein, see ante, p. 812.] 

No. 10M54. Sadiq K. v. Maine Department of Health. 
Motion for leave to file petition for writ of certiorari under seal 
granted. 

No. 09–11419. In re Thomas. Motion of petitioner for recon­
sideration of order denying leave to proceed in forma pauperis 
[ante, p. 826] denied. 

No. 10–10. Turner v. Rogers et al. Sup. Ct. S. C. [Cer­
tiorari granted, ante, p. 1002.] Motion of respondents for appoint­
ment of counsel denied. 
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No. 10–330. Schwarzenegger, Governor of California, 
et al. v. Rincon Band of Luiseno Mission Indians of the 
Rincon Reservation, aka Rincon San Luiseno Band of Mis­

sion Indians, aka Rincon Band of Luiseno Indians. C. A. 
9th Cir.; and 

No. 10–426. Applera Corp. et al. v. Enzo Biochem, Inc., 
et al. C. A. Fed. Cir. The Acting Solicitor General is invited 
to file briefs in these cases expressing the views of the United 
States. 

No. 10–5710. Bishop v. Grievance Committee for the 
United States District Court for the Eastern District 
of New York. C. A. 2d Cir. Motion of petitioner for reconsid­
eration of order denying leave to proceed in forma pauperis 
[ante, p. 957] denied. 

No. 10–5813. Hung Ha v. McGuiness. Ct. App. Cal., 1st 
App. Dist. Motion of petitioner for reconsideration of order de­
nying leave to proceed in forma pauperis [ante, p. 957] denied. 

No. 10–6031. Matthews v. McDaniel, Warden, et al. 
C. A. 9th Cir. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [ante, p. 998] denied. 

No. 10–6059. Riley v. Union Parish School Board et al. 
C. A. 5th Cir. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [ante, p. 1000] denied. 

No. 10–6135. Cohen v. Terrell, Warden, et al. C. A. 6th 
Cir. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis [ante, p. 998] denied. 

No. 10–6170. Farris v. Oklahoma. Ct. Crim. App. Okla. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 998] denied. 

No. 10–6314. Berryhill v. Seay, Judge, United States 
District Court for the Eastern District of Oklahoma, 
et al. C. A. 10th Cir. Motion of petitioner for reconsideration 
of order denying leave to proceed in forma pauperis [ante, p. 998] 
denied. 

No. 10–6545. Berryhill v. White, Judge, United States 
District Court for the Eastern District of Oklahoma, 
et al. C. A. 10th Cir. Motion of petitioner for reconsideration 
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of order denying leave to proceed in forma pauperis [ante, p. 999] 
denied. 

No. 10–6551. Berryhill v. Payne, Judge, United States 
District Court for the Northern District of Oklahoma, 
et al. C. A. 10th Cir. Motion of petitioner for reconsideration 
of order denying leave to proceed in forma pauperis [ante, p. 999] 
denied. 

No. 10–7134. Jiles v. Shinseki, Secretary of Veterans 
Affairs. C. A. 8th Cir.; 

No. 10–7223. Young et ux. v. Di Ferrante. C. A. 5th Cir.; 
No. 10–7236. Calhoun v. California. Ct. App. Cal., 2d App. 

Dist.; and 
No. 10–7397. Scurlock-Ferguson v. City of Durham, 

North Carolina. C. A. 4th Cir. Motions of petitioners for 
leave to proceed in forma pauperis denied. Petitioners are al­
lowed until January 3, 2010, within which to pay the docketing 
fees required by Rule 38(a) and to submit petitions in compliance 
with Rule 33.1 of the Rules of this Court. 

No. 10–7506. In re Mason; 
No. 10–7606. In re Holloman; and 
No. 10–7620. In re Wilhelm. Petitions for writs of habeas 

corpus denied. 

No. 10–525. In re Orcutt; and 
No. 10–6835. In re Love. Petitions for writs of mandamus 

denied. 

No. 10–6855. In re Staffney. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus dismissed. See this Court’s Rule 39.8. 

No. 10–6894. In re Ashanti. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 
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No. 10–6863. In re Sims. Petition for writ of prohibition 
denied. 

Certiorari Denied 

No. 09–11234. Mazariegos v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 369 Fed. Appx. 67. 

No. 09–11376. Guidry v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 611. 

No. 09–11480. Day v. Minnesota et al. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 354 Fed. Appx. 272. 

No. 10–122. North Star Alaska Housing Corp. v. United 
States. C. A. Fed. Cir. Certiorari denied. Reported below: 
356 Fed. Appx. 415. 

No. 10–149. Bajala v. Holder, Attorney General. C. A. 
9th Cir. Certiorari denied. Reported below: 355 Fed. Appx. 986. 

No. 10–233. Porch v. Garrison. C. A. 3d Cir. Certiorari 
denied. Reported below: 376 Fed. Appx. 274. 

No. 10–240. Nilsen v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 10–332. McGuan et al. v. Endovascular Technolo­

gies, Inc., et al. Ct. App. Cal., 6th App. Dist. Certiorari de­
nied. Reported below: 182 Cal. App. 4th 974, 106 Cal. Rptr. 3d 
277. 

No. 10–337. Fayus Enterprises et al. v. BNSF Railway 
Co. et al. C. A. D. C. Cir. Certiorari denied. Reported below: 
602 F. 3d 444. 

No. 10–402. Tuck-It-Away, Inc., et al. v. New York State 
Urban Development Corp., dba Empire State Development 
Corp. Ct. App. N. Y. Certiorari denied. Reported below: 15 
N. Y. 3d 235, 933 N. E. 2d 721. 

No. 10–451. Ross v. Orange County Bar Assn. et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 369 Fed. 
Appx. 868. 

No. 10–470. Ruston et ux. v. Town Board for the Town 
of Skaneateles et al. C. A. 2d Cir. Certiorari denied. Re­
ported below: 610 F. 3d 55. 
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No. 10–474. Harrelson v. Swan et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 381 Fed. Appx. 336. 

No. 10–477. Lutz et al. v. Sampair et al. Sup. Ct. Minn. 
Certiorari denied. Reported below: 784 N. W. 2d 65. 

No. 10–479. Hindle v. Fuith. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 33 So. 3d 782. 

No. 10–482. Sherman v. LaMothe et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 608 F. 3d 212. 

No. 10–483. Mikkilineni v. Gibson-Thomas Engineering 
Co., Inc., et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 379 Fed. Appx. 256. 

No. 10–484. Sitzes, Individually and as Joint Adminis­

trator of the Estate of Sitzes, Deceased, et al. v. City 
of West Memphis, Arkansas, et al. C. A. 8th Cir. Certiorari 
denied. Reported below: 606 F. 3d 461. 

No. 10–486. Benun et al. v. Fujifilm Corp. C. A. Fed. Cir. 
Certiorari denied. Reported below: 605 F. 3d 1366. 

No. 10–492. Youa Vang Lee, Trustee for the Heirs and 
Next of Kin of Fong Lee, Decedent v. Andersen et al. 
C. A. 8th Cir. Certiorari denied. Reported below: 616 F. 3d 803. 

No. 10–496. White v. Mintz, Levin, Cohn, Ferris, Glovsky 
and Popeo, P. C. C. A. 1st Cir. Certiorari denied. 

No. 10–504. Singh v. Holder, Attorney General. C. A. 
9th Cir. Certiorari denied. Reported below: 372 Fed. Appx. 818. 

No. 10–506. Cruz v. New York City Department of Ed­

ucation et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 376 Fed. Appx. 82. 

No. 10–523. Zahn v. McHugh, Secretary of the Army. 
C. A. 9th Cir. Certiorari denied. Reported below: 374 Fed. 
Appx. 753. 

No. 10–524. Morgan v. Town of Mineral, Virginia. Sup. 
Ct. Va. Certiorari denied. 

No. 10–530. Ul Haq v. Holder, Attorney General. C. A. 
5th Cir. Certiorari denied. Reported below: 385 Fed. Appx. 411. 
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No. 10–534. Certain Underwriters at Lloyd’s, London v. 
Lagstein. C. A. 9th Cir. Certiorari denied. Reported below: 
607 F. 3d 634. 

No. 10–536. McGuire v. Wisconsin. Sup. Ct. Wis. Certio­
rari denied. Reported below: 328 Wis. 2d 289, 786 N. W. 2d 227. 

No. 10–538. Winlock v. Department of Homeland Secu­

rity. C. A. Fed. Cir. Certiorari denied. Reported below: 370 
Fed. Appx. 119. 

No. 10–556. Badrinauth v. MetLife Corp. et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 368 Fed. Appx. 320. 

No. 10–563. Neel v. Ohio. Ct. App. Ohio, Hamilton County. 
Certiorari denied. 

No. 10–571. Rotte v. Internal Revenue Service et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 368 Fed. 
Appx. 73. 

No. 10–579. Janiga v. Questar Capital Corp. et al. C. A. 
7th Cir. Certiorari denied. Reported below: 615 F. 3d 735. 

No. 10–595. Zarro v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. Reported below: 66 App. Div. 
3d 1050, 887 N. Y. S. 2d 663. 

No. 10–597. LaCour v. Kilcrease et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 422. 

No. 10–611. Logan v. Napolitano, Secretary of Home­

land Security, et al. C. A. 8th Cir. Certiorari denied. Re­
ported below: 376 Fed. Appx. 660. 

No. 10–615. Luxpro Corp. v. Apple, Inc., fka Apple Com­

puter, Inc. C. A. 8th Cir. Certiorari denied. Reported below: 
602 F. 3d 909. 

No. 10–636. Allen v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 619 F. 3d 518. 

No. 10–5119. Carroll v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 
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No. 10–5165. Sparks v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 48 Cal. 4th 1, 224 P. 3d 86. 

No. 10–5208. Marshall v. Beard, Secretary, Pennsylva­

nia Department of Corrections, et al. C. A. 3d Cir. Cer­
tiorari denied. 

No. 10–5371. Brown v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 979 A. 2d 630. 

No. 10–5490. Merchant v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 172. 

No. 10–5512. Jones v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 376 Fed. Appx. 368. 

No. 10–5859. Turner v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 603 F. 3d 468. 

No. 10–5923. Alston v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 380 Fed. Appx. 217. 

No. 10–6015. Joelson v. Department of Justice et al. 
C. A. 9th Cir. Certiorari denied. 

No. 10–6185. Hicks v. Lingle. C. A. 5th Cir. Certiorari de­
nied. Reported below: 370 Fed. Appx. 497. 

No. 10–6208. Stone v. Elohim, Inc. Ct. Civ. App. Okla. 
Certiorari denied. 

No. 10–6268. Talada v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 255. 

No. 10–6499. Eley v. Houk, Warden. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 604 F. 3d 958. 

No. 10–6595. Foster v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. Reported below: 369 
Fed. Appx. 598. 

No. 10–6844. Allen v. Britton, Superintendent, State 
Correctional Institution at Houtzdale, et al. C. A. 3d 
Cir. Certiorari denied. 
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December 13, 2010 562 U. S. 

No. 10–6846. Bittick v. Koster, Attorney General of 
Missouri, et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 380 Fed. Appx. 559. 

No. 10–6847. Baines v. Chicago Board of Education 
et al. App. Ct. Ill., 1st Dist. Certiorari denied. 

No. 10–6851. Skains v. Hedgpeth, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 620. 

No. 10–6859. Wilson v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 10–6861. Smith v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–6867. Haddad v. River Forest Police Department 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 384 
Fed. Appx. 513. 

No. 10–6869. Manning v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–6874. Franklin v. U. S. Bank National Assn. C. A. 
5th Cir. Certiorari denied. 

No. 10–6880. Riton, aka Riten v. Thaler, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 10–6881. Ray v. Burnette, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 10–6888. Moore v. New Jersey. C. A. 3d Cir. Certio­
rari denied. Reported below: 385 Fed. Appx. 65. 

No. 10–6889. Newman v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–6890. Smith v. Cash, Acting Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 388 Fed. Appx. 673. 

No. 10–6892. Asbury v. Driskell et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 355 Fed. Appx. 682. 
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No. 10–6902. Green v. Nelson, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 595 F. 3d 1245. 

No. 10–6903. Garnett v. Winona County Social Services 
et al. Ct. App. Minn. Certiorari denied. 

No. 10–6905. Harmon v. Keith, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 383 Fed. Appx. 770. 

No. 10–6913. Mager v. Prairie Center Development, 
LLC. Sup. Ct. Colo. Certiorari denied. 

No. 10–6915. Greene v. California State Prison et al. 
Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 10–6919. Green v. Vu (Reported below: 393 Fed. Appx. 
225); and Green v. Grampre et al. (388 Fed. Appx. 437). C. A. 
5th Cir. Certiorari denied. 

No. 10–6927. Alston v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 610 F. 3d 1318. 

No. 10–6931. Pierce v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–6940. Lewis v. Vail, Secretary, Washington De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 10–6942. Patterson v. Benson et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 304. 

No. 10–6957. Hodge v. California. Ct. App. Cal., 4th App. 
Dist., Div. 3. Certiorari denied. 

No. 10–6978. Chavez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 949. 

No. 10–6993. Allen v. Department of the Air Force. 
C. A. 8th Cir. Certiorari denied. Reported below: 603 F. 3d 423. 

No. 10–6996. Newman v. Memphis Light, Gas & Water. 
C. A. 6th Cir. Certiorari denied. 

No. 10–7001. Browder v. CBE Group Inc. Litigation Cen­

ter et al. C. A. 8th Cir. Certiorari denied. Reported below: 
378 Fed. Appx. 591. 
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December 13, 2010 562 U. S. 

No. 10–7021. Costley v. Social Security Administration. 
C. A. 5th Cir. Certiorari denied. 

No. 10–7031. Womble v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 225 Ariz. 91, 235 P. 3d 244. 

No. 10–7032. Moore v. Jones et al. C. A. 5th Cir. Certio­
rari denied. 

No. 10–7033. Pordash v. Beightler, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 388 Fed. Appx. 466. 

No. 10–7044. Webb v. Palmer, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 387 Fed. Appx. 755. 

No. 10–7068. Mahler et vir v. County of Hawaii, Real 
Property Tax Division. Int. Ct. App. Haw. Certiorari denied. 
Reported below: 121 Haw. 541, 221 P. 3d 519. 

No. 10–7099. Edwards v. Hill, Acting Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 10–7136. Wells v. Campbell, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 384 Fed. Appx. 634. 

No. 10–7153. Harris v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 10–7185. O’Neal v. Buckner et al. Super. Ct. Fulton 
County, Ga. Certiorari denied. 

No. 10–7194. Pinson v. Pacheco et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 397 Fed. Appx. 488. 

No. 10–7198. Morse v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 613 F. 3d 787. 

No. 10–7227. Barkley v. Glover, Administrator, North­

ern State Prison, et al. C. A. 3d Cir. Certiorari denied. 
Reported below: 209 Fed. Appx. 120. 

No. 10–7230. Smith v. Harrison, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 767. 

No. 10–7246. Barry et ux. v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 371 Fed. Appx. 3. 
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No. 10–7251. Aruanno v. Hayman et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 144. 

No. 10–7270. Musgrove v. Franke, Superintendent, Two 
Rivers Correctional Institution. C. A. 9th Cir. Certio­
rari denied. 

No. 10–7311. Ware v. Wisconsin. Ct. App. Wis. Certiorari 
denied. Reported below: 324 Wis. 2d 305, 784 N. W. 2d 182. 

No. 10–7314. Boyle v. United States et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 212. 

No. 10–7315. Cooper v. Hobbs, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 365 Fed. Appx. 740. 

No. 10–7346. Gomez v. Wyoming. Sup. Ct. Wyo. Certiorari 
denied. Reported below: 237 P. 3d 393. 

No. 10–7357. Williams v. Potter, Postmaster General. 
C. A. 9th Cir. Certiorari denied. 

No. 10–7365. Collins v. Washington Department of 
Labor and Industries et al. C. A. 9th Cir. Certiorari 
denied. 

No. 10–7380. Narvios v. Lamarque, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 662. 

No. 10–7388. Dykes v. Murphy et al. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–7399. Sanders v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 368. 

No. 10–7401. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 233. 

No. 10–7403. Lopez v. Zenon, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 390 Fed. Appx. 786. 

No. 10–7406. Michtavi v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 852. 

No. 10–7408. Portley-El v. Brill, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 380 Fed. Appx. 
744. 
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December 13, 2010 562 U. S. 

No. 10–7411. Stowe v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 383 Fed. Appx. 277. 

No. 10–7412. Rios-Perez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 662. 

No. 10–7413. Silva v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 380 Fed. Appx. 642. 

No. 10–7415. McDougald v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 299. 

No. 10–7416. Booth v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 612 F. 3d 306. 

No. 10–7422. Ortega v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 373 Fed. Appx. 211. 

No. 10–7423. Venegas-Martin Del Campo v. United 
States. C. A. 9th Cir. Certiorari denied. Reported below: 375 
Fed. Appx. 786. 

No. 10–7425. Viserto v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 391 Fed. Appx. 932. 

No. 10–7427. Wallace v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 605 F. 3d 477. 

No. 10–7428. Wahid v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 614 F. 3d 1009. 

No. 10–7429. Quinones, aka Rosado v. United States. 
C. A. 4th Cir. Certiorari denied. Reported below: 378 Fed. 
Appx. 349. 

No. 10–7430. Angeles-Trejo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 395 Fed. Appx. 84. 

No. 10–7437. Polk v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 381 Fed. Appx. 385. 

No. 10–7440. Shakir, aka Perry v. United States. 
C. A. 3d Cir. Certiorari denied. Reported below: 616 F. 3d 315. 

No. 10–7449. Valenzuela-Lopez v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 375 Fed. Appx. 665. 

No. 10–7456. Wilson v. United States; and 
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No. 10–7478. Blackson v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 605 F. 3d 985. 

No. 10–7458. Brown v. Lirios et al. C. A. 7th Cir. Certio­
rari denied. Reported below: 391 Fed. Appx. 539. 

No. 10–7464. Talley v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 392 Fed. Appx. 129. 

No. 10–7467. Saenz v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–7472. Rosa-Carino v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 615 F. 3d 75. 

No. 10–7473. Cruz-Negron v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 10–7474. Contreras-Vieras v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 390 Fed. Appx. 
831. 

No. 10–7475. Collins v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 273. 

No. 10–7477. Diaz-Dumenigo v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 615 F. 3d 75. 

No. 10–7480. McKoy v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 396 Fed. Appx. 991. 

No. 10–7484. Rutherford v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 10–7486. Aristondo-Magana v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 389 Fed. Appx. 410. 

No. 10–7489. Lyons v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 392 Fed. Appx. 719. 

No. 10–7491. Lupovitz v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–7497. Channelle v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 729. 

No. 10–7500. Having v. United States. C. A. 11th Cir. 
Certiorari denied. 
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December 13, 2010 562 U. S. 

No. 10–7501. Soberanes-Fierro v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 401 Fed. Appx. 
290. 

No. 10–7503. Sepulveda v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 529. 

No. 10–7504. Blazek v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–7505. Aldana-Ortiz v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 384 Fed. Appx. 633. 

No. 10–7508. Aller v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 384 Fed. Appx. 34. 

No. 10–7520. Lockett v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 837. 

No. 10–7521. Martinez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 786. 

No. 10–7522. Matthieu v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–7523. Fuentes-Moreno v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 393 Fed. Appx. 
549. 

No. 10–7524. Hernandez v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 383 Fed. Appx. 359. 

No. 10–7525. Gonzalez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 661. 

No. 10–7538. Flood v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 616 F. 3d 321. 

No. 10–7544. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 383 Fed. Appx. 927. 

No. 10–24. Allen, Commissioner, Alabama Department 
of Corrections, et al. v. Lawhorn. C. A. 11th Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 519 F. 3d 1272. 
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1118 Scalia, J., dissenting 

Justice Scalia, with whom Justice Thomas and Justice 
Alito join, dissenting. 

Respondent James Lawhorn was sentenced to death by an Ala­
bama court in 1989. Nearly two decades later, the United States 
Court of Appeals for the Eleventh Circuit granted him habeas 
relief on the ground that his counsel had rendered ineffective 
assistance at the sentencing hearing by failing to make a closing 
argument. In my view that decision was patently wrong: The 
court had no basis in law for setting aside the state courts’ judg­
ment that respondent had failed to establish a probable effect of 
that failure upon the outcome. I dissent from the Court’s decision 
not to grant certiorari and summarily reverse the Eleventh Cir­
cuit’s judgment. 

I 

In March 1988, Altion Maxine Walker offered to pay her neph­
ews, James Lawhorn and his brother Mac Lawhorn, $100 in 
exchange for murdering her boyfriend, William Berry. The 
Lawhorns accepted. After they ambushed Berry, Mac Lawhorn 
shot him, causing him to fall. James Lawhorn (hereinafter 
Lawhorn) then heard Berry making “ ‘gurgling noises’ ” and shot 
him repeatedly “to ‘make sure he was dead.’ ” 519 F. 3d 1272, 
1278 (CA11 2008). 

Lawhorn was arrested for the crime and made a full confession. 
An Alabama jury found him guilty of capital murder. During the 
sentencing phase, Lawhorn’s lawyer gave an opening argument, 
detailing the mitigating factors that would be established by the 
forthcoming testimony. Lawhorn’s mother, sister, junior high 
school principal, and juvenile probation officer then testified on 
the defendant’s behalf. Lawhorn himself also gave a brief state­
ment to the jury, saying that he knew his actions were wrong 
and asking them to “ ‘please have mercy on me.’ ” Id., at 1280. 
At the close of the testimony, Lawhorn’s counsel waived his right 
to closing argument; his ensuing objection to the prosecutor’s 
making closing argument was overruled. 

The jury made a recommendation of death, which the trial 
judge accepted. The Alabama Court of Criminal Appeals and 
the Supreme Court of Alabama affirmed the conviction and sen­
tence. See Lawhorn v. State, 581 So. 2d 1159 (1990); Ex parte 
Lawhorn, 581 So. 2d 1179 (1991). We denied Lawhorn’s petition 
for certiorari. 502 U. S. 970 (1991). 
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Lawhorn moved in state court for postconviction relief. He 
contended, as relevant here, that his lawyer’s failure to give a 
closing argument in the sentencing phase constituted ineffective 
assistance of counsel under Strickland v. Washington, 466 U. S. 
668 (1984). The trial court—the same court that had imposed the 
death sentence—denied the motion, on dual grounds that coun­
sel’s waiver of closing argument was a reasonable strategic deci­
sion, and that Lawhorn had failed to establish prejudice from 
the waiver. The Alabama Court of Criminal Appeals affirmed, 
Lawhorn v. State, 756 So. 2d 971 (1999). The Supreme Court of 
Alabama denied certiorari, No. 1982018 (Jan. 7, 2000), as did we, 
531 U. S. 835 (2000). 

Lawhorn then sought federal habeas relief. The District Court 
set aside both the conviction and the sentence. Lawhorn v. 
Haley, 323 F. Supp. 2d 1158 (ND Ala. 2004). A panel of the 
Eleventh Circuit reversed with regard to the conviction, but af­
firmed with regard to the sentence. 519 F. 3d 1272. With regard 
to the latter, it sustained the District Court’s finding that coun­
sel’s failure to give a closing argument was not a reasonable stra­
tegic decision, but rested on the erroneous belief that that would 
preclude closing argument by the prosecutor; and it sustained the 
District Court’s conclusion that Lawhorn had been prejudiced 
by counsel’s failure. The Eleventh Circuit denied the State’s 
petitions for panel rehearing, No. 04–11711 (Mar. 31, 2010) (per 
curiam), App. to Pet. for Cert. 197a, and rehearing en banc, 
No. 04–11711 (Mar. 29, 2010), App. to Pet. for Cert. 220a–221a— 
after, I may note, an unexplained delay of over two years. 

The State now petitions for certiorari. It does not challenge 
the Eleventh Circuit’s conclusion that counsel’s performance was 
deficient; it contends only that it was error to find that Lawhorn 
had established prejudice. 

II 

The Antiterrorism and Effective Death Penalty Act of 1996 
(AEDPA) provides in part as follows: 

“An application for a writ of habeas corpus on behalf of a 
person in custody pursuant to the judgment of a State court 
shall not be granted with respect to any claim that was adju­
dicated on the merits in State court proceedings unless the 
adjudication of the claim . . .  resulted in a decision that was 
contrary to, or involved an unreasonable application of, clearly 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



ORDERS 1121 

1118 Scalia, J., dissenting 

established Federal law, as determined by the Supreme Court 
of the United States.” 28 U. S. C. § 2254(d)(1). 

The State contends that the Eleventh Circuit erroneously con­
sidered the claim of prejudice de novo, rather than granting the 
deference mandated by AEDPA to the state court’s conclusion. 
Lawhorn does not deny that the Eleventh Circuit was required 
to grant deference, but contends that it did so. He acknowledges 
that in its discussion of the prejudice claim the Court of Appeals 
did not so much as cite AEDPA, but argues that “[t]his Court 
has never required any magical incantation of the terms of 
§ 2254(d)(1) in habeas corpus appeals” and that “[i]t is unreason­
able as a matter of law to suggest that [the Eleventh] Circuit . . .  
is unfamiliar with or did not apply § 2254(d).” Brief in Opposi­
tion 25–26. 

If indeed Lawhorn is correct that the Eleventh Circuit at­
tempted to apply § 2254(d), it is clear that the attempt failed. As 
we have repeatedly explained, AEDPA imposes a “highly deferen­
tial standard for evaluating state-court rulings, and demands that 
state-court decisions be given the benefit of the doubt.” Renico 
v. Lett, 559 U. S. 766, 773 (2010) (citation and internal quotation 
marks omitted); accord, Knowles v. Mirzayance, 556 U. S. 111, 
122–123 (2009); Schriro v. Landrigan, 550 U. S. 465, 473 (2007); 
Woodford v. Visciotti, 537 U. S. 19, 24–25 (2002) (per curiam); 
Williams v. Taylor, 529 U. S. 362, 410–411 (2000). The doubt of 
which the Alabama Court of Criminal Appeals was to be given 
the benefit was particularly expansive in this case, since none of 
our cases has ever considered whether the failure to give a closing 
argument can be considered prejudicial under Strickland. Ac­
cordingly, only the standard for ineffective assistance set forth in 
Strickland itself could be applied; and as we have explained, “be­
cause the Strickland standard is a general standard, a state court 
has even more latitude to reasonably determine that a defendant 
has not satisfied that standard.” Knowles, supra, at 123. “[T]he 
more general the rule at issue—and thus the greater the poten­
tial for reasoned disagreement among fair-minded judges—the 
more leeway state courts have in reaching outcomes in case-by­
case determinations.” Renico, supra, at 776 (internal quotation 
marks omitted). 

Strickland requires the defendant to show that there is a “rea­
sonable probability that, but for counsel’s unprofessional errors, 
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the result of the proceeding would have been different.” 466 
U. S., at 694. The trial judge, who witnessed the proceedings 
and imposed Lawhorn’s death sentence, concluded that Lawhorn 
had not made that showing. He explained that “[t]rial counsel 
did not present a complicated case in mitigation that needed to 
be explained to the jury”; that counsel had “presented Lawhorn’s 
family background and pleas for mercy in mitigation,” making 
closing argument on those matters unnecessary; and that “this 
was a horrible crime and the jury would not have been swayed 
by a closing argument considering the facts of this case.” 756 
So. 2d, at 987 (internal quotation marks omitted). The Alabama 
Court of Criminal Appeals quoted those findings and agreed that 
“in this situation with these particular facts, closing argument by 
defense counsel would have had little impact.” Ibid. 

This was not an unreasonable application of Strickland. Coun­
sel’s closing statement is rhetorical argument, not evidence. Re­
constructing what that argument might have been, and how the 
jury might have reacted to it—a jury that had already heard 
opening argument and a procession of mitigation witnesses—is an 
exercise in guesswork. The Eleventh Circuit’s reasons for finding 
prejudice are unpersuasive. 

The Eleventh Circuit observed that one juror had voted to 
recommend life; and because a vote of 10 to 2 was required to 
recommend a death sentence, counsel “needed only to convince 
two other jurors to alter the outcome of the proceedings.” 519 
F. 3d, at 1297. (Apart from the fact that the jury’s recommenda­
tion is in any event not binding on the sentencing judge, a 9-to-3 
vote would not have produced recommendation of a life sentence, 
but would have resulted in a mistrial and empaneling of a new 
sentencing jury. See Ala. Code §§ 13A–5–46(f), (g), 13A–5–47(e) 
(2006).) But it cannot be deduced from the existence of a single 
dissenting juror that a closing argument would have persuaded 
other jurors not to recommend a death sentence. That there was 
one juror against a recommendation of death does not establish 
that this was a close mitigation case, much less that a closing 
argument would have made the difference for other jurors. 

The Eleventh Circuit provided several examples of statements 
Lawhorn’s counsel could have made. Closing argument might 
“have refreshed the jury’s memory of the evidence of substantial 
domination presented during the guilt phase.” 519 F. 3d, at 1297. 
Counsel “could have . . . argued for the mitigation of Lawhorn’s 
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age at the time of the offense and his troubled family back­
ground,” and could have asked the jury for mercy. Ibid. But 
merely identifying statements counsel could have made (there will 
always be statements counsel could have made) does not establish 
what Strickland requires: that those statements would probably 
have made a difference. All the facts relevant to the Eleventh 
Circuit’s hypothesized closing argument had already come out in 
the sentencing phase. And a plea for mercy had been made in 
the sentencing phase by Lawhorn himself. 

The hypothesized closing argument falls even further short of 
establishing what AEDPA requires: that it was not merely incor­
rect but unreasonable for the Alabama courts to conclude that 
probability of a different outcome had not been shown. It was, 
to the contrary, well within the bounds of reasonable judgment 
for the Alabama Court of Criminal Appeals to conclude that “in 
this situation with these particular facts, closing argument by 
defense counsel would have had little impact.” 756 So. 2d, at 987. 

In sum, the outcome imposed upon the Alabama courts by the 
Eleventh Circuit is not remotely required by clearly established 
Supreme Court precedent. 

* * * 
It has been over 21 years since Lawhorn was sentenced to 

death. Alabama should be not barred from carrying out its judg­
ment based on a federal court’s lawless speculation. I would not 
dissent from denial of certiorari if what happened here were an 
isolated judicial error. It is not. With distressing frequency, es­
pecially in capital cases such as this, federal judges refuse to be 
governed by Congress’s command that state criminal judgments 
must not be revised by federal courts unless they are “contrary 
to, or involv[e] an unreasonable application of, clearly established 
Federal law, as determined by the Supreme Court of the United 
States,” 28 U. S. C. § 2254(d)(1) (emphasis added). We invite con­
tinued lawlessness when we permit a patently improper interfer­
ence with state justice such as that which occurred in this case 
to stand. We should grant Alabama’s petition for certiorari and 
summarily reverse the Eleventh Circuit’s judgment. 

No. 10–203. Cahill et al. v. Alexander et al. C. A. 2d 
Cir. Certiorari denied. Justice Sotomayor took no part in the 
consideration or decision of this petition. Reported below: 598 
F. 3d 79. 
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December 13, 2010 562 U. S. 

No. 10–349. Shell Oil Co. et al. v. Hebble et al. Ct. 
Civ. App. Okla. Motions of International Association of Defense 
Counsel et al., Chamber of Commerce of the United States of 
America et al., and American Petroleum Institute for leave to file 
briefs as amici curiae granted. Certiorari denied. Reported 
below: 238 P. 3d 939. 

No. 10–467. Winkler v. Grant et al. C. A. 2d Cir. Certio­
rari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 370 Fed. 
Appx. 145. 

No. 10–565. Tibbetts v. Dittes et al. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 303 Fed. 
Appx. 935. 

No. 10–6920. Harmon v. Anderson, Sheriff, Santa Bar­

bara County, California, et al. C. A. 9th Cir. Certiorari 
denied. Justice Breyer took no part in the consideration or 
decision of this petition. Reported below: 384 Fed. Appx. 673. 

No. 10–7348. Lorenzana v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 380 
Fed. Appx. 13. 

No. 10–7509. Lighty v. United States. C. A. 4th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 382 Fed. Appx. 276. 

No. 10–7539. Hunter v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 386 Fed. 
Appx. 1. 

Rehearing Denied 

No. 09–1450. Lariviere v. Lariviere, ante, p. 834; 
No. 09–10514. Walker v. Yates, Warden, ante, p. 845; 
No. 09–10758. Fields v. Ohio, ante, p. 851; 
No. 09–10788. Colman v. Texas, ante, p. 852; 
No. 09–10859. Moslimani v. Michigan, ante, p. 854; 
No. 09–10903. In re Townsend, ante, p. 826; 
No. 09–11221. Kante v. Nike, Inc., ante, p. 868; 
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No. 09–11394. Menner v. United States, ante, p. 878; 
No. 09–11522. Introcaso v. Meehan et al., ante, p. 885; 
No. 09–11529. Ortiz v. Beard, Secretary, Pennsylvania 

Department of Corrections, et al., ante, p. 886; 
No. 09–11546. In re Mitchell, aka Allah, ante, p. 825; 
No. 10–144. Schneller v. Able Home Care, Inc., et al., 

ante, p. 895; 
No. 10–190. Torain v. AT&T Management Services, LP, 

et al., ante, p. 962; 
No. 10–5005. Coyle v. Aquila, Inc., ante, p. 898; 
No. 10–5338. Hefley v. Delaware, ante, p. 916; 
No. 10–5377. Willard v. New York, ante, p. 918; 
No. 10–5386. Reynolds v. United States, ante, p. 918; 
No. 10–5427. Lee v. Ishee et al., ante, p. 921; 
No. 10–5484. White v. Guzman et al., ante, p. 924; 
No. 10–5513. Drummond v. Ryan, Warden, et al., ante, 

p. 926; 
No. 10–5545. Cabrera v. United States, ante, p. 928; 
No. 10–5622. Rauser v. United States, ante, p. 932; 
No. 10–5678. Singh v. Heath, Superintendent, Sing Sing 

Correctional Facility, ante, p. 965; 
No. 10–5749. Richard v. Rock, Superintendent, Upstate 

Correctional Facility, ante, p. 966; 
No. 10–5759. Kantamanto v. North, ante, p. 966; 
No. 10–5826. Venegas v. Texas, ante, p. 968; 
No. 10–6063. Prather v. Lee, Chief Judge, Superior 

Court of Georgia, Coweta County, ante, p. 1008; 
No. 10–6073. Villanueva-Moran v. Holder, Attorney 

General, ante, p. 970; 
No. 10–6094. Dingle v. Stevenson, Warden, ante, p. 1009; 
No. 10–6188. Prepetit v. Virginia, ante, p. 1011; 
No. 10–6189. Prepetit v. Virginia, ante, p. 1011; 
No. 10–6543. Foreman et al. v. Louisiana et al., ante, 

p. 1015; and 
No. 10–6729. Cohen v. United States, ante, p. 1019. Peti­

tions for rehearing denied. 

No. 10–127. Bahrami v. Ketabchi, ante, p. 952. Petition for 
rehearing denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. 
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December 14, 16, 2010, January 5, 7, 2011 562 U. S. 

December 14, 2010 

Dismissal Under Rule 46 

No. 138, Orig. South Carolina v. North Carolina. Bill of 
complaint dismissed under this Court’s Rule 46.1. [For earlier 
decision herein, see, e. g., 558 U. S. 256.] 

December 16, 2010 

Dismissal Under Rule 46 

No. 10–5802. Markel, aka Jones v. United States. C. A. 
8th Cir. Certiorari dismissed under this Court’s Rule 46. 

January 5, 2011 

Dismissal Under Rule 46 

No. 10–540. Adelphia Recovery Trust v. Bank of Amer­

ica, N. A., et al. C. A. 2d Cir. Certiorari dismissed under this 
Court’s Rule 46. Reported below: 379 Fed. Appx. 10. 

January 7, 2011 
Miscellaneous Orders 

No. 09–987. Arizona Christian School Tuition Organiza­

tion v. Winn et al.; and 
No. 09–991. Garriott, Director, Arizona Department of 

Revenue v. Winn et al. C. A. 9th Cir. [Certiorari granted, 
560 U. S. 924.] Motions of respondents Glenn Dennard et al. and 
Kathleen M. Winn et al. for leave to file supplemental briefs after 
argument granted. 

No. 09–1272. Kentucky v. King. Sup. Ct. Ky. [Certiorari 
granted, 561 U. S. 1057.] Motion of the Acting Solicitor General 
for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

No. 09–1273. Astra USA, Inc., et al. v. Santa Clara 
County, California. C. A. 9th Cir. [Certiorari granted, 561 
U. S. 1057.] Motion of the Acting Solicitor General for leave to 
participate in oral argument as amicus curiae and for divided 
argument granted. Motion of Kansas et al. for leave to partici­
pate in oral argument as amicus curiae and for divided argument 
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denied. Justice Kagan took no part in the consideration or 
decision of these motions. 

No. 09–11311. Sykes v. United States. C. A. 7th Cir. 
[Certiorari granted, 561 U. S. 1058.] Motion of petitioner for 
leave to file volume II of the joint appendix under seal granted. 

No. 10–76. Goodyear Dunlop Tires Operations, S. A., 
et al. v. Brown et ux., Co-Administrators of the Estate 
of Brown, et al. Ct. App. N. C. [Certiorari granted sub nom. 
Goodyear Luxembourg Tires, S. A. v. Brown, 561 U. S. 1058.] 
Motion of the Acting Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted. 

No. 10–179. Stern, Executor of the Estate of Marshall 
v. Marshall, Executrix of the Estate of Marshall. C. A. 
9th Cir. [Certiorari granted, 561 U. S. 1058.] Motion of the Act­
ing Solicitor General for leave to participate in oral argument as 
amicus curiae and for divided argument granted. 

Certiorari Granted 

No. 09–1403. Erica P. John Fund, Inc., fka Archdiocese 
of Milwaukee Supporting Fund, Inc. v. Halliburton Co. 
et al. C. A. 5th Cir. Certiorari granted. Reported below: 
597 F. 3d 330. 

No. 10–568. Nevada Commission on Ethics v. Carrigan. 
Sup. Ct. Nev. Certiorari granted. Reported below: 126 Nev. 
277, 236 P. 3d 616. 

No. 10–779. Sorrell, Attorney General of Vermont, 
et al. v. IMS Health Inc. et al. C. A. 2d Cir. Certiorari 
granted. Reported below: 630 F. 3d 263. 

No. 10–209. Lafler v. Cooper. C. A. 6th Cir. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer­
tiorari granted. In addition to the question presented by the 
petition, the parties are directed to brief and argue the following 
question: “What remedy, if any, should be provided for ineffective 
assistance of counsel during plea bargain negotiations if the de­
fendant was later convicted and sentenced pursuant to constitu­
tionally adequate procedures?” Reported below: 376 Fed. Appx. 
563. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



1128 OCTOBER TERM, 2010 

January 7, 10, 2011 562 U. S. 

No. 10–382. United States v. Jicarilla Apache Nation. 
C. A. Fed. Cir. Certiorari granted. Justice Kagan took no 
part in the consideration or decision of this petition. Reported 
below: 590 F. 3d 1305. 

No. 10–444. Missouri v. Frye. Ct. App. Mo., Western Dist. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. In addition to the question pre­
sented by the petition, the parties are directed to brief and argue 
the following question: “What remedy, if any, should be provided 
for ineffective assistance of counsel during plea bargain negotia­
tions if the defendant was later convicted and sentenced pursuant 
to constitutionally adequate procedures?” Reported below: 311 
S. W. 3d 350. 

No. 10–5258. McNeill v. United States. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 598 F. 3d 161. 

January 10, 2011 

Certiorari Granted—Vacated and Remanded 

No. 09–9487. Jackson v. United States. C. A. 11th Cir. 
Reported below: 355 Fed. Appx. 297; and 

No. 10–5852. Beltran v. United States. C. A. 11th Cir. 
Reported below: 367 Fed. Appx. 984. Motions of petitioners for 
leave to proceed in forma pauperis granted. Certiorari granted, 
judgments vacated, and cases remanded for further consideration 
in light of Johnson v. United States, 559 U. S. 133 (2010). 

No. 10–5394. Payne v. United States. C. A. 8th Cir.; 
No. 10–5648. Manning v. United States. C. A. 8th Cir.; and 
No. 10–5961. Bennett v. United States. C. A. 8th Cir. 

Motions of petitioners for leave to proceed in forma pauperis 
granted. Certiorari granted, judgments vacated, and cases re­
manded for further consideration in light of Carr v. United States, 
560 U. S. 438 (2010). 

Certiorari Dismissed 

No. 10–6945. Miller v. California. Sup. Ct. Cal. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 
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No. 10–6947. Harvey v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. 

No. 10–6955. Holt v. Hetzell, Warden, et al. C. A. 11th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–6956. Harris v. Brooks et al. C. A. 9th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal 
matters from petitioner unless the docketing fee required by 
Rule 38(a) is paid and the petition is submitted in compliance with 
Rule 33.1. See Martin v. District of Columbia Court of Appeals, 
506 U. S. 1 (1992) (per curiam). 

No. 10–6961. Miller v. California. Sup. Ct. Cal. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–7029. Williams v. Smallwood et al. C. A. 8th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–7082. Johnson v. Velmer et al. C. A. 6th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–7137. Dunlap v. Michigan. Ct. App. Mich. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

No. 10–7195. Miller v. California. Sup. Ct. Cal. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 
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January 10, 2011 562 U. S. 

No. 10–7273. Bloom v. McKune, Warden, et al. Ct. App. 
Kan. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal 
matters from petitioner unless the docketing fee required by 
Rule 38(a) is paid and the petition is submitted in compliance with 
Rule 33.1. See Martin v. District of Columbia Court of Appeals, 
506 U. S. 1 (1992) (per curiam). Reported below: 42 Kan. App. 
2d xi, 220 P. 3d 593. 

No. 10–7320. Ysais v. Ysais. Ct. App. N. M. Motion of peti­
tioner for leave to proceed in forma pauperis denied, and certio­
rari dismissed. See this Court’s Rule 39.8. 

No. 10–7398. Rivas v. Suffolk County, New York, et al. 
C. A. 2d Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. As petitioner has repeatedly abused this Court’s process, 
the Clerk is directed not to accept any further petitions in non­
criminal matters from petitioner unless the docketing fee required 
by Rule 38(a) is paid and the petition is submitted in compliance 
with Rule 33.1. See Martin v. District of Columbia Court of 
Appeals, 506 U. S. 1 (1992) (per curiam). 

No. 10–7438. Sanders v. Jackson, Administrator, Envi­

ronmental Protection Agency, et al. C. A. 4th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Reported below: 395 Fed. Appx. 939. 

No. 10–7441. Solis v. Texas Department of Criminal Jus­

tice. Ct. App. Tex., 10th Dist. Motion of petitioner for leave 
to proceed in forma pauperis denied, and certiorari dismissed. 
See this Court’s Rule 39.8. 

No. 10–7452. Brown v. Bledsoe, Warden, et al. C. A. 3d 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
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denied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal 
matters from petitioner unless the docketing fee required by 
Rule 38(a) is paid and the petition is submitted in compliance with 
Rule 33.1. See Martin v. District of Columbia Court of Appeals, 
506 U. S. 1 (1992) (per curiam). 

No. 10–7548. Stanko v. Obama, President of the United 
States, et al. C. A. 3d Cir. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. As petitioner has repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 
Reported below: 393 Fed. Appx. 849. 

No. 10–7804. Stanko v. Davis, Warden. C. A. 10th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Reported below: 617 F. 3d 1262. 

Miscellaneous Orders 

No. 10A243. Green v. United States. Application for bail, 
addressed to Justice Breyer and referred to the Court, denied. 

No. 10M55. Idea Nuova, Inc. v. GM Licensing Group, Inc.; 
No. 10M57. Williams v. United States; and 
No. 10M58. Collins v. TIAA–CREF et al. Motions to di­

rect the Clerk to file petitions for writs of certiorari out of time 
denied. 

No. 10M56. Kolev v. Davidi et al. Motion to direct the 
Clerk to file petition for writ of certiorari out of time under this 
Court’s Rule 14.5 denied. 
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January 10, 2011 562 U. S. 

No. 10M59. Mallo v. West Virginia Department of 
Health and Human Resources et al. Motion for leave to 
file petition for writ of certiorari under seal denied without preju­
dice to filing a renewed motion together with either a redacted 
petition for writ of certiorari, or an explanation as to why the 
petition may not be redacted, within 30 days. 

No. 138, Orig. South Carolina v. North Carolina. Kristin 
Linsley Myles, Esq., of San Francisco, Cal., the Special Master in 
this case, is hereby discharged with the thanks of the Court. 
[For earlier order herein, see, e. g., ante, p. 1126.] 

No. 09–10245. Freeman v. United States. C. A. 6th Cir. 
[Certiorari granted, 561 U. S. 1058.] Motion of petitioner for 
leave to file a volume of the joint appendix under seal granted. 

No. 10–5400. Tapia v. United States. C. A. 9th Cir. [Cer­
tiorari granted, ante, p. 1104.] Stephanos Bibas, Esq., of Phila­
delphia, Pa., is invited to brief and argue this case as amicus 
curiae in support of the position that 18 U. S. C. § 3582(a) allows 
district courts to consider rehabilitative need in setting the length 
and term of imprisonment. 

No. 10–6315. Berryhill v. Henry, Governor of Oklahoma, 
et al. C. A. 10th Cir. Motion of petitioner for reconsideration 
of order denying leave to proceed in forma pauperis [ante, 
p. 1027] denied. 

No. 10–6403. Williams v. Hardin et al. C. A. 8th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 1039] denied. 

No. 10–6471. Miller v. Marks, Judge, Circuit Court of 
West Virginia, 15th Judicial Circuit, et al. Cir. Ct. Har­
rison County, W. Va. Motion of petitioner for reconsideration 
of order denying leave to proceed in forma pauperis [ante, 
p. 1042] denied. 

No. 10–6481. Grandoit v. Physician Network, Inc., et al. 
C. A. 1st Cir. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [ante, p. 999] denied. 

No. 10–6548. Berryhill v. Evans et al. C. A. 10th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 1057] denied. 
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No. 10–6987. Holmes v. East Cooper Hospital, Inc., et al. 
Sup. Ct. S. C.; 

No. 10–7258. Bolomet et ux. v. RLI Insurance Co. et al. 
Sup. Ct. Haw.; 

No. 10–7274. Wideman v. Colorado et al. C. A. 10th Cir.; 
No. 10–7326. Murray v. Securities and Exchange Com­

mission. C. A. 2d Cir.; 
No. 10–7359. Handley v. Chase Bank USA, N. A., et al. 

C. A. 3d Cir.; 
No. 10–7384. Francis v. United States et al. C. A. 9th 

Cir.; and 
No. 10–7721. McConnel v. United States. C. A. 10th Cir. 

Motions of petitioners for leave to proceed in forma pauperis 
denied. Petitioners are allowed until January 31, 2011, within 
which to pay the docketing fees required by Rule 38(a) and to 
submit petitions in compliance with Rule 33.1 of the Rules of 
this Court. 

No. 10–7331. Guirlando v. T. C. Ziraat Bankasi, A. S. 
C. A. 2d Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied. Petitioner is allowed until January 31, 2011, 
within which to pay the docketing fee required by Rule 38(a) and 
to submit a petition in compliance with Rule 33.1 of the Rules of 
this Court. Justice Sotomayor took no part in the consider­
ation or decision of this motion. 

No. 10–7732. In re Vaughn. Petition for writ of habeas cor­
pus denied. 

No. 10–7916. In re Mills. Motion of petitioner for leave to 
proceed in forma pauperis denied, and petition for writ of habeas 
corpus dismissed. See this Court’s Rule 39.8. 

No. 10–294. In re Comer et al.; 
No. 10–655. In re Mellor; 
No. 10–7054. In re McPherron; 
No. 10–7362. In re Wilcock; 
No. 10–7566. In re Kenemore; and 
No. 10–7635. In re Skurdal. Petitions for writs of manda­

mus denied. 

No. 10–547. In re Bettwieser. Petition for writ of manda­
mus and/or prohibition denied. 
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Certiorari Denied 

No. 09–1138. TAM Travel, Inc., et al. v. American Air­

lines, Inc., et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 583 F. 3d 896. 

No. 09–1353. Thunderhorse v. Pierce, Individually and 
in His Official Capacity as Chaplaincy Director of the 
Texas Department of Criminal Justice, et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 364 Fed. Appx. 141. 

No. 09–11099. Simms v. Acevedo, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 595 F. 3d 774. 

No. 09–11126. Doe v. Duncan et al. Sup. Ct. S. C. Certio­
rari denied. 

No. 09–11208. Corber v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 596 F. 3d 763. 

No. 10–116. Grant County Black Sands Irrigation Dis­

trict et al. v. United States Bureau of Reclamation et al. 
C. A. Fed. Cir. Certiorari denied. Reported below: 579 F. 3d 
1345. 

No. 10–130. Zhan Gao v. Holder, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 595 F. 3d 549. 

No. 10–151. Depee et al. v. Mahach-Watkins, Individu­

ally and as the Successor in Interest to the Estate of 
Watkins. C. A. 9th Cir. Certiorari denied. Reported below: 
593 F. 3d 1054. 

No. 10–241. Chapman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 593 F. 3d 365. 

No. 10–251. Experian Information Solutions, Inc. v. Pin­

tos. C. A. 9th Cir. Certiorari denied. Reported below: 605 
F. 3d 665. 

No. 10–262. Wilcox et ux. v. Fenn et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 837. 

No. 10–264. Missouri v. Kruse. Ct. App. Mo., Western Dist. 
Certiorari denied. Reported below: 306 S. W. 3d 603. 
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No. 10–308. Dodson v. University of Arkansas for Medi­

cal Sciences et al. C. A. 8th Cir. Certiorari denied. Re­
ported below: 601 F. 3d 750. 

No. 10–320. Haque v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. Reported below: 70 App. Div. 
3d 967, 897 N. Y. S. 2d 130. 

No. 10–326. Brown v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 595 F. 3d 498. 

No. 10–344. Alvino Herrera v. Oregon. Ct. App. Ore. 
Certiorari denied. 

No. 10–357. Maharam v. Patterson et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 240. 

No. 10–363. Estate of Timken, Deceased, et al. v. United 
States. C. A. 6th Cir. Certiorari denied. Reported below: 
601 F. 3d 431. 

No. 10–371. Lawnwood Medical Center, Inc. v. Sadow. 
Dist. Ct. App. Fla., 4th Dist. Certiorari denied. Reported 
below: 43 So. 3d 710. 

No. 10–372. Forrester v. Arkansas. Sup. Ct. Ark. Cer­
tiorari denied. Reported below: 2010 Ark. 291. 

No. 10–376. Wrisley et al. v. Crowe et al.; 
No. 10–377. McDonough v. Crowe et al.; and 
No. 10–420. Blum v. Crowe et al. C. A. 9th Cir. Certio­

rari denied. Reported below: 608 F. 3d 406. 

No. 10–383. NIBCO, Inc. v. Rivera et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 757. 

No. 10–397. Bradley v. Holder, Attorney General. 
C. A. 3d Cir. Certiorari denied. Reported below: 603 F. 3d 235. 

No. 10–401. Weinman, Trustee v. Graves et ux. C. A. 
10th Cir. Certiorari denied. Reported below: 609 F. 3d 1153. 

No. 10–404. Schaefer v. McHugh, Secretary of the 
Army. C. A. D. C. Cir. Certiorari denied. Reported below: 
608 F. 3d 851. 
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No. 10–441. Janice R. v. Debra H. Ct. App. N. Y. Certio­
rari denied. Reported below: 14 N. Y. 3d 576, 930 N. E. 2d 184. 

No. 10–457. Chesney et ux. v. Valley Stream Union Free 
School District No. 24 et al. C. A. 2d Cir. Certiorari 
denied. 

No. 10–463. Addington et al., Individually and on Be­

half of All Others Similarly Situated v. US Airline Pi­

lots Assn. C. A. 9th Cir. Certiorari denied. Reported below: 
606 F. 3d 1174. 

No. 10–471. Miller-Goodwin v. City of Panama City 
Beach, Florida. C. A. 11th Cir. Certiorari denied. Reported 
below: 385 Fed. Appx. 966. 

No. 10–502. Dixon v. Deutsche Bank National Trust Co. 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 360 
Fed. Appx. 703. 

No. 10–503. Erickson et ux. v. City of Auburn, Washing­

ton. C. A. 9th Cir. Certiorari denied. Reported below: 361 
Fed. Appx. 750. 

No. 10–505. Stevens v. Estate of Myers. C. A. 11th Cir. 
Certiorari denied. 

No. 10–510. Tabor v. Freightliner of Cleveland, LLC. 
C. A. 4th Cir. Certiorari denied. Reported below: 388 Fed. 
Appx. 321. 

No. 10–518. Holman, Personal Representative of the 
Estate of Clippert, Deceased v. Rasak. Sup. Ct. Mich. 
Certiorari denied. Reported below: 486 Mich. 429, 785 N. W. 
2d 98. 

No. 10–521. Board of County Commissioners of Boulder 
County, Colorado v. Rocky Mountain Christian Church 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 613 
F. 3d 1229. 

No. 10–526. Hollander v. Copacabana Nightclub et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 624 F. 3d 30. 

No. 10–527. Morales v. Campbell, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 388 Fed. Appx. 728. 
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No. 10–529. Parra et al. v. Neal, Chairman of the Chi­

cago Board of Election Commissioners, et al. C. A. 7th 
Cir. Certiorari denied. Reported below: 614 F. 3d 635. 

No. 10–539. Modzelewski v. Proch. Sup. Ct. Pa. Certio­
rari denied. Reported below: 605 Pa. 508, 992 A. 2d 89. 

No. 10–541. Taitz v. MacDonald et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 949. 

No. 10–549. Holibaugh v. Robb Evans & Associates, LLC. 
C. A. 4th Cir. Certiorari denied. Reported below: 609 F. 3d 359. 

No. 10–552. Krantz et ux. v. Arkansas Department of 
Human Services. Ct. App. Ark. Certiorari denied. Reported 
below: 2010 Ark. App. 316. 

No. 10–561. Sung et al. v. Choi et al. Ct. App. Wash. 
Certiorari denied. Reported below: 154 Wash. App. 303, 225 P. 
3d 425. 

No. 10–562. Kirleis v. Dickie, McCamey & Chilcote, P. C. 
C. A. 3d Cir. Certiorari denied. 

No. 10–567. King v. Farris et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 357 Fed. Appx. 223. 

No. 10–569. Conway, Attorney General of Kentucky v. 
McQueary. C. A. 6th Cir. Certiorari denied. Reported below: 
614 F. 3d 591. 

No. 10–573. Shepherd Montessori Center Milan v. Ann 
Arbor Charter Township et al. Sup. Ct. Mich. Certiorari 
denied. Reported below: 486 Mich. 311, 783 N. W. 2d 695. 

No. 10–574. Barnwell, as Surviving Spouse and Per­

sonal Representative of Barnwell v. Douglas County, 
Georgia, et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 390 Fed. Appx. 862. 

No. 10–575. Venesevich v. Leonard et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 129. 

No. 10–580. Kraft Foods Global, Inc., Oscar Mayer 
Foods Division v. Spoerle et al., Individually and on Be­
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half of All Others Similarly Situated. C. A. 7th Cir. 
Certiorari denied. Reported below: 614 F. 3d 427. 

No. 10–581. CE Design, Ltd. v. Prism Business Media, Inc. 
C. A. 7th Cir. Certiorari denied. Reported below: 606 F. 3d 443. 

No. 10–582. Tiffee et al. v. Citizens Telecommunications 
Co. et al. C. A. 9th Cir. Certiorari denied. Reported below: 
385 Fed. Appx. 638. 

No. 10–583. Ayanbadejo et ux. v. Napolitano, Secretary 
of Homeland Security, et al. C. A. 5th Cir. Certiorari 
denied. 

No. 10–584. Jasso v. California Department of Forestry 
and Fire Protection et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 385 Fed. Appx. 636. 

No. 10–586. Johnson v. Potter, Postmaster General. 
C. A. 2d Cir. Certiorari denied. Reported below: 398 Fed. 
Appx. 644. 

No. 10–587. Patel v. Holder, Attorney General. C. A. 
9th Cir. Certiorari denied. Reported below: 388 Fed. Appx. 595. 

No. 10–599. Onyeabor v. Centennial Pointe Owner’s 
Assn. et al. Ct. App. Utah. Certiorari denied. Reported 
below: 2009 UT App 325. 

No. 10–600. Piper v. United States. C. A. Fed. Cir. Cer­
tiorari denied. Reported below: 374 Fed. Appx. 957. 

No. 10–601. Mee Industries Inc. v. Dow Chemical Co. 
C. A. 11th Cir. Certiorari denied. Reported below: 608 F. 3d 
1202. 

No. 10–602. Deegan et ux. v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 603 F. 3d 1301. 

No. 10–607. Sullivan v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 201 N. C. App. 540, 687 
S. E. 2d 504. 

No. 10–608. Green v. Rhee. Ct. App. D. C. Certiorari 
denied. 
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No. 10–609. New Jersey Peace Action et al. v. Obama, 
President of the United States. C. A. 3d Cir. Certiorari 
denied. Reported below: 379 Fed. Appx. 217. 

No. 10–610. Prati et ux. v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 603 F. 3d 1301. 

No. 10–612. Anderson et al. v. Obama, President of the 
United States. C. A. 4th Cir. Certiorari denied. 

No. 10–614. Zhuang Li Cai v. Uddin. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 58 App. 
Div. 3d 746, 871 N. Y. S. 2d 675. 

No. 10–619. Talmage et ux. v. Commissioner of Internal 
Revenue. C. A. 9th Cir. Certiorari denied. Reported below: 
391 Fed. Appx. 660. 

No. 10–625. O’Hara et al. v. Zurich American Insurance 
Co. et al. C. A. 11th Cir. Certiorari denied. Reported below: 
604 F. 3d 1232. 

No. 10–626. Barros v. Smeal, Acting Secretary, Pennsyl­

vania Department of Corrections, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–628. O’Connor v. Colorado College et al. Ct. 
App. Colo. Certiorari denied. 

No. 10–634. Tratree v. BP North America Pipelines, Inc. 
C. A. 5th Cir. Certiorari denied. Reported below: 390 Fed. 
Appx. 386. 

No. 10–641. Powers v. Freihammer et ux., Individually 
and on Behalf of Their Minor Children. Ct. App. Minn. 
Certiorari denied. 

No. 10–642. Kone v. Virginia Department of State Po­

lice. Sup. Ct. Va. Certiorari denied. 

No. 10–643. International Association of Machinists & 
Aerospace Workers, AFL–CIO, Local Lodge 1943 v. AK 
Steel Corp. C. A. 6th Cir. Certiorari denied. Reported 
below: 615 F. 3d 706. 

No. 10–645. Raynor et vir v. Myers, Trustee of the John 
P. Raynor Chapter 7 Bankruptcy. C. A. 8th Cir. Certiorari 
denied. Reported below: 617 F. 3d 1065. 
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No. 10–650. Mayercheck v. Judges of the Supreme Court 
of Pennsylvania et al. C. A. 3d Cir. Certiorari denied. Re­
ported below: 395 Fed. Appx. 839. 

No. 10–654. Morales-Vallellanes v. Potter, Postmaster 
General. C. A. 1st Cir. Certiorari denied. Reported below: 
605 F. 3d 27. 

No. 10–663. Malyutin v. Rice et al. C. A. D. C. Cir. Cer­
tiorari denied. 

No. 10–673. Dukes v. Lancer Insurance Co. et al. C. A. 
3d Cir. Certiorari denied. Reported below: 390 Fed. Appx. 159. 

No. 10–675. Gonzalez Guilbot et al. v. Guilbot Serros 
de Gonzalez et al. Sup. Ct. Tex. Certiorari denied. Re­
ported below: 315 S. W. 3d 533. 

No. 10–697. Pabon-Mandrell v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 617 F. 3d 581. 

No. 10–700. Creative Compounds, LLC v. Sabinsa Corp. 
C. A. 3d Cir. Certiorari denied. Reported below: 609 F. 3d 175. 

No. 10–706. Desenberg v. Google, Inc. C. A. Fed. Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 868. 

No. 10–710. Mullins v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 69 M. J. 113. 

No. 10–716. Maldonado v. LogLogic, Inc. C. A. D. C. Cir. 
Certiorari denied. Reported below: 383 Fed. Appx. 9. 

No. 10–726. Ganim v. United States. C. A. 2d Cir. Certio­
rari denied. 

No. 10–737. Lazar v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 604 F. 3d 230. 

No. 10–5128. Moreno-Padilla v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 602 F. 3d 802. 

No. 10–5175. Nguyen v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 602 F. 3d 886. 

No. 10–5403. Noriega v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 48 Cal. 4th 517, 229 P. 3d 1. 
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No. 10–5651. N–A–M v. Holder, Attorney General. C. A. 
10th Cir. Certiorari denied. Reported below: 587 F. 3d 1052. 

No. 10–5718. Reyes-Bosque, aka Varela v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 596 F. 3d 
1017. 

No. 10–5836. Siegel v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 378 Fed. Appx. 338. 

No. 10–5898. Parker v. Potter. C. A. 11th Cir. Certiorari 
denied. Reported below: 368 Fed. Appx. 945. 

No. 10–5909. Davis v. United States; and 
No. 10–5940. Fenner v. United States. C. A. 8th Cir. 

Certiorari denied. Reported below: 600 F. 3d 1014. 

No. 10–5922. Banks v. Illinois. Sup. Ct. Ill. Certiorari de­
nied. Reported below: 237 Ill. 2d 154, 934 N. E. 2d 435. 

No. 10–5988. Williams v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 392 Ill. App. 3d 1132, 984 
N. E. 2d 210. 

No. 10–5998. Fazio v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 599 F. 3d 835. 

No. 10–6039. Villalobos v. Arizona. Sup. Ct. Ariz. Cer­
tiorari denied. Reported below: 225 Ariz. 74, 235 P. 3d 227. 

No. 10–6115. Edens v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 880. 

No. 10–6180. Bell v. Jackson, Warden. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 379 Fed. Appx. 440. 

No. 10–6242. Burks v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 377 Fed. Appx. 548. 

No. 10–6259. Ceballos-Zuniga v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 380 Fed. Appx. 417. 

No. 10–6272. Tinsley v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 10–6297. Bryan v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. 
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No. 10–6323. Irby v. Texas. Ct. Crim. App. Tex. Certiorari 
denied. Reported below: 327 S. W. 3d 138. 

No. 10–6337. Martinez Covarrubias v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 377 Fed. Appx. 
626. 

No. 10–6339. Del Valle-Cisneros v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 381 Fed. Appx. 319. 

No. 10–6446. Estrada v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. Reported below: 313 S. W. 3d 274. 

No. 10–6532. Shaw v. Potter, Postmaster General. C. A. 
6th Cir. Certiorari denied. 

No. 10–6634. Williams v. Allen, Commissioner, Alabama 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 598 F. 3d 778. 

No. 10–6650. Hines v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 10–6668. Kerr v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
384 Fed. Appx. 400. 

No. 10–6689. Dartez v. Kansas. Ct. App. Kan. Certiorari 
denied. Reported below: 42 Kan. App. 2d xviii, 209 P. 3d 764. 

No. 10–6701. Wideman v. Colorado (Reported below: 382 
Fed. Appx. 743); and Wideman v. Garcia (382 Fed. Appx. 741). 
C. A. 10th Cir. Certiorari denied. 

No. 10–6928. Luckey v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 10–6948. Francis v. City of Los Angeles, California, 
et al. Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 10–6952. Fenner v. Bell et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 375 Fed. Appx. 362. 

No. 10–6953. Hackney v. Lafler, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 10–6958. Hollins v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 287 Ga. 233, 695 S. E. 2d 23. 

No. 10–6959. Hill v. Johnson, Director, Virginia Depart­

ment of Corrections. C. A. 4th Cir. Certiorari denied. Re­
ported below: 409 Fed. Appx. 619. 

No. 10–6960. Neyens v. Iowa. Sup. Ct. Iowa. Certiorari 
denied. 

No. 10–6963. Maddox v. McPhetres et al. C. A. 8th Cir. 
Certiorari denied. 

No. 10–6966. Williams v. United States Court of Ap­

peals for the Eighth Circuit et al. C. A. 8th Cir. Certio­
rari denied. 

No. 10–6969. Williams v. Johnson, Director, Virginia De­

partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 10–6980. Fields v. Texas. Ct. App. Tex., 9th Dist. Cer­
tiorari denied. 

No. 10–6985. Frazier v. Jackson et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 808. 

No. 10–6988. Moore v. Ohio. Ct. App. Ohio, Lucas County. 
Certiorari denied. 

No. 10–6994. Bias v. Alabama. Ct. Crim. App. Ala. Certio­
rari denied. Reported below: 77 So. 3d 632. 

No. 10–6997. Nelson v. Skehan et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 783. 

No. 10–6998. Adams v. Short et al. C. A. 9th Cir. Certio­
rari denied. 

No. 10–7000. Adams v. City of Federal Way, Washington, 
et al. C. A. 9th Cir. Certiorari denied. 

No. 10–7004. Edwards v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–7007. Evans v. Lee. Sup. Ct. Del. Certiorari denied. 
Reported below: 996 A. 2d 793. 
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No. 10–7009. Davis v. Texas. Ct. App. Tex., 9th Dist. Cer­
tiorari denied. 

No. 10–7011. Davis v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 10–7016. Scott v. United States District Court for 
the Central District of California et al. C. A. 9th Cir. 
Certiorari denied. 

No. 10–7017. Ramos v. Illinois. App. Ct. Ill., 1st Dist. Cer­
tiorari denied. Reported below: 396 Ill. App. 3d 869, 920 N. E. 
2d 504. 

No. 10–7020. Dodson v. Virginia. C. A. 4th Cir. Certiorari 
denied. Reported below: 386 Fed. Appx. 445. 

No. 10–7027. McCracken v. Brookhaven Science Associ­

ates LLC et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 376 Fed. Appx. 138. 

No. 10–7030. Torrefranca v. Ryan, Director, Arizona De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 10–7037. Odom v. Ryan et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 389 Fed. Appx. 303. 

No. 10–7041. Trevino v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–7042. Tauro v. Baer et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 395 Fed. Appx. 875. 

No. 10–7048. Moore v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 372 Fed. Appx. 433. 

No. 10–7077. Edwards v. South Dakota. Sup. Ct. S. D. 
Certiorari denied. Reported below: 785 N. W. 2d 272. 

No. 10–7078. Case v. United States et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 43. 

No. 10–7079. Miller v. Wenerowicz, Superintendent, 
State Correctional Institution at Frackville, et al. 
C. A. 3d Cir. Certiorari denied. 
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No. 10–7091. Vines v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 372 Fed. Appx. 429. 

No. 10–7092. Irick v. Tennessee. Sup. Ct. Tenn. Certio­
rari denied. Reported below: 320 S. W. 3d 284. 

No. 10–7093. Parker v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 42 So. 3d 402. 

No. 10–7094. Pete v. White, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–7095. Batiste v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–7103. Lambrix v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 39 So. 3d 260. 

No. 10–7104. Hammond v. Upton, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 586 F. 3d 1289. 

No. 10–7105. Stoever v. Tech USA et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 492. 

No. 10–7107. Bure v. McCollum, Attorney General of 
Florida, et al. C. A. 11th Cir. Certiorari denied. 

No. 10–7111. Sonntag v. Clifton et al. C. A. 9th Cir. 
Certiorari denied. 

No. 10–7113. Rivera v. Pennsylvania Department of Cor­

rections et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 388 Fed. Appx. 107. 

No. 10–7117. Evans v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 38 So. 3d 135. 

No. 10–7121. Diaz v. United States et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 373 Fed. Appx. 947. 

No. 10–7122. Fore v. Lakeside Buses of Wisconsin, Inc. 
C. A. 7th Cir. Certiorari denied. Reported below: 392 Fed. 
Appx. 478. 

No. 10–7128. Bell v. Washington Department of Social 
and Health Services (two judgments). Ct. App. Wash. Cer­
tiorari denied. 
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1146 OCTOBER TERM, 2010 

January 10, 2011 562 U. S. 

No. 10–7131. Thompson v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 49 Cal. 4th 79, 231 P. 3d 289. 

No. 10–7132. Sanchez v. Haynes, Superintendent, War­

ren Correctional Institution. C. A. 4th Cir. Certiorari de­
nied. Reported below: 388 Fed. Appx. 289. 

No. 10–7133. Callahan v. Diggs, Warden. Sup. Ct. Va. 
Certiorari denied. 

No. 10–7135. Sikander v. Holder, Attorney General. 
C. A. 3d Cir. Certiorari denied. Reported below: 376 Fed. 
Appx. 179. 

No. 10–7140. Edwards v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–7142. Delk v. Minnesota. Ct. App. Minn. Certio­
rari denied. Reported below: 781 N. W. 2d 426. 

No. 10–7146. Gonzales Garcia v. Thaler, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 10–7147. Gray v. Maryland. Cir. Ct. Baltimore County, 
Md. Certiorari denied. 

No. 10–7148. Gold v. Schuette. C. A. 9th Cir. Certiorari 
denied. 

No. 10–7151. Gibson v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–7154. Gonzales v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. Reported below: 313 S. W. 3d 840. 

No. 10–7155. Hopkins v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 10–7158. Stone v. Stenz et al. C. A. 7th Cir. Certio­
rari denied. 

No. 10–7161. Washington v. Province, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 376 Fed. Appx. 823. 
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No. 10–7162. Davis v. Louisiana. Ct. App. La., 2d Cir. Cer­
tiorari denied. Reported below: 26 So. 3d 802. 

No. 10–7166. Johnson v. Morrell et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 333. 

No. 10–7169. Carter v. Vasquez et al. C. A. 7th Cir. Cer­
tiorari denied. 

No. 10–7173. Deere v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 126 Nev. 705. 

No. 10–7174. Bourgeois v. Bergeron, Warden. C. A. 5th 
Cir. Certiorari denied. 

No. 10–7176. Davis v. Gusman, Sheriff, Orleans Parish 
Prison, et al. C. A. 5th Cir. Certiorari denied. 

No. 10–7177. Milton v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 347 Fed. Appx. 528. 

No. 10–7178. Sepulveda v. Burnside et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 821. 

No. 10–7179. Rines v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–7180. Saint v. Massachusetts Rehabilitation 
Commission Home Care Assistance Program. C. A. 1st Cir. 
Certiorari denied. 

No. 10–7181. Quinonez v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–7184. Richardson v. Varano, Superintendent, 
State Correctional Institution at Coal Township, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 10–7188. Mallett v. Labor and Industry Review 
Commission et al. Ct. App. Wis. Certiorari denied. Re­
ported below: 324 Wis. 2d 583, 785 N. W. 2d 688. 

No. 10–7190. Jefferson v. Smith, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 389 Fed. Appx. 643. 
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January 10, 2011 562 U. S. 

No. 10–7191. Jones v. North Carolina. C. A. 4th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 236. 

No. 10–7197. Wilson v. Holder, Attorney General. C. A. 
5th Cir. Certiorari denied. Reported below: 417 Fed. Appx. 419. 

No. 10–7200. Pipes v. Correctional Medical Services 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 380 
Fed. Appx. 290. 

No. 10–7201. Wagstaff v. Department of Education. 
C. A. 5th Cir. Certiorari denied. Reported below: 366 Fed. 
Appx. 564. 

No. 10–7217. Dawson v. Marshall, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–7218. Ellis v. Benedetti et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 399 Fed. Appx. 227. 

No. 10–7220. Allen v. McNeil, Secretary, Florida De­

partment of Corrections. Sup. Ct. Fla. Certiorari denied. 
Reported below: 43 So. 3d 690. 

No. 10–7221. Burgos-Santos v. LaValley, Superintend­

ent, Great Meadow Correctional Facility. C. A. 2d Cir. 
Certiorari denied. 

No. 10–7224. Abebe v. Perry. C. A. 4th Cir. Certiorari de­
nied. Reported below: 382 Fed. Appx. 282. 

No. 10–7225. Bateman v. Missouri. Sup. Ct. Mo. Certio­
rari denied. Reported below: 318 S. W. 3d 681. 

No. 10–7232. Thompson v. Cate, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 377 Fed. Appx. 639. 

No. 10–7237. Barbee v. Correctional Medical Services 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 394 
Fed. Appx. 337. 

No. 10–7239. Rodriguez v. Woods, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–7242. Brown v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
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No. 10–7252. Baker v. Simpson et al. C. A. 2d Cir. Certio­
rari denied. Reported below: 613 F. 3d 346. 

No. 10–7253. Davis v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 10–7254. Lopez Calderon v. Swarthout, Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 10–7257. Toua Hong Chang v. Minnesota. Ct. App. 
Minn. Certiorari denied. Reported below: 778 N. W. 2d 388. 

No. 10–7259. Rogers v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–7261. Williams v. Haviland, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 394 Fed. Appx. 397. 

No. 10–7262. Rose v. Cox Health Systems et al. C. A. 
8th Cir. Certiorari denied. Reported below: 377 Fed. Appx. 573. 

No. 10–7264. Roberts v. Singer, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 10–7266. Silva Rosa v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–7267. Russell v. LaValley, Superintendent, 
Great Meadow Correctional Facility. C. A. 2d Cir. Cer­
tiorari denied. 

No. 10–7271. Patterson v. Superior Court of California, 
Solano County. C. A. 9th Cir. Certiorari denied. 

No. 10–7272. Mead v. Cain, Warden, et al. C. A. 5th Cir. 
Certiorari denied. 

No. 10–7279. Armstrong v. Redding Parole Department 
et al. C. A. 9th Cir. Certiorari denied. 

No. 10–7280. Staley v. Owens, Commissioner, Georgia De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 367 Fed. Appx. 102. 
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January 10, 2011 562 U. S. 

No. 10–7282. Bailey v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 609 F. 3d 763. 

No. 10–7283. Boniface v. Department of Homeland Secu­

rity et al. C. A. D. C. Cir. Certiorari denied. Reported 
below: 613 F. 3d 282. 

No. 10–7284. Ellis v. United States District Court for 
the District of Nevada. C. A. 9th Cir. Certiorari denied. 

No. 10–7285. Evans v. Cate, Secretary, California De­

partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 10–7286. Sneed v. Mississippi. Ct. App. Miss. Certio­
rari denied. Reported below: 31 So. 3d 33. 

No. 10–7288. Iglesias v. Wal-Mart Stores East, L. P. 
C. A. 4th Cir. Certiorari denied. Reported below: 375 Fed. 
Appx. 364. 

No. 10–7291. Johnlouis v. Louisiana. Ct. App. La., 3d Cir. 
Certiorari denied. Reported below: 22 So. 3d 1150. 

No. 10–7292. Jones v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. Reported below: 39 So. 3d 860. 

No. 10–7293. Johnson v. Alabama et al. C. A. 11th Cir. 
Certiorari denied. 

No. 10–7295. Massinga v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 10–7300. Tolbert v. Wise, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 10–7301. Singleton v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 41 So. 3d 225. 

No. 10–7306. Schlechty v. Indiana. Sup. Ct. Ind. Certio­
rari denied. Reported below: 926 N. E. 2d 1. 

No. 10–7307. Arvie v. Tanner, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 10–7308. Cuen v. Hedgpeth, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 721. 
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No. 10–7316. Johnson v. Sisto, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 10–7319. Miller v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 42 So. 3d 204. 

No. 10–7321. Wilson v. Goldstein. C. A. 7th Cir. Certio­
rari denied. 

No. 10–7322. Williams v. Grounds, Acting Warden. C. A. 
9th Cir. Certiorari denied. 

No. 10–7325. Hirata v. Lewis, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 833. 

No. 10–7327. McCracken v. Ford Motor Co. et al. C. A. 
3d Cir. Certiorari denied. Reported below: 392 Fed. Appx. 1. 

No. 10–7328. Mann v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–7329. Protopappas v. Knowles, Warden, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 10–7334. White v. Adams, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 10–7336. Choinski v. Yates, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 10–7338. Carson v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–7340. Booker-El v. Wilson, Superintendent, Indi­

ana State Prison. C. A. 7th Cir. Certiorari denied. 

No. 10–7342. Geier v. Nooth, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. 

No. 10–7347. Allen v. Reliance Insurance Co. C. A. 9th 
Cir. Certiorari denied. 

No. 10–7355. Ashbaugh v. Yates, Warden, et al. C. A. 
9th Cir. Certiorari denied. 
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1152 OCTOBER TERM, 2010 

January 10, 2011 562 U. S. 

No. 10–7356. Windham v. California Department of Cor­

rections et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 385 Fed. Appx. 657. 

No. 10–7366. Delgado Rodriguez v. Yates, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 10–7367. Sabree v. Walsh et al.  C. A. 1st Cir. Cer­
tiorari denied. 

No. 10–7368. Seymore v. Warren, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–7370. Satterfield v. Johnson et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–7371. Perry v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–7373. Bivings v. Lawler, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 10–7374. Brown v. Clark, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–7375. Scott v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 924 N. E. 2d 169. 

No. 10–7378. James v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–7381. Burton v. Washington. Ct. App. Wash. Cer­
tiorari denied. 

No. 10–7386. Astrop v. Eckerd Corp. et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 397 Fed. Appx. 881. 

No. 10–7390. Cherry v. City of New York, New York, 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 381 
Fed. Appx. 57. 

No. 10–7393. West v. Ray, Commissioner, Tennessee De­

partment of Correction, et al. C. A. 6th Cir. Certiorari 
denied. Reported below: 401 Fed. Appx. 72. 
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No. 10–7395. Allen v. McCollum, Attorney General of 
Florida, et al. C. A. 11th Cir. Certiorari denied. 

No. 10–7400. Rhodes v. Astrue, Commissioner of Social 
Security. C. A. 8th Cir. Certiorari denied. Reported below: 
375 Fed. Appx. 653. 

No. 10–7407. Castilla v. Uttecht, Superintendent, Coy­

ote Ridge Corrections Center. C. A. 9th Cir. Certiorari 
denied. 

No. 10–7409. Rowe v. Astrue, Commissioner of Social Se­

curity. C. A. 9th Cir. Certiorari denied. Reported below: 384 
Fed. Appx. 583. 

No. 10–7418. Barno v. Ryan, Warden, et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 399 Fed. Appx. 272. 

No. 10–7446. Upton v. Harrington, Acting Warden. C. A. 
9th Cir. Certiorari denied. 

No. 10–7448. Thuillard v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 650. 

No. 10–7453. Szymanski v. Arizona. Super. Ct. Ariz., 
County of Maricopa. Certiorari denied. 

No. 10–7454. Shoaga v. Maersk, Inc., et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 620. 

No. 10–7462. Arroyo-Munoz v. McNeil, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. 
Certiorari denied. 

No. 10–7466. Upshaw v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–7470. Jameson v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 617. 

No. 10–7471. Lazaro v. Holder, Attorney General. C. A. 
5th Cir. Certiorari denied. Reported below: 390 Fed. Appx. 319. 

No. 10–7479. Maness v. Alaska. Ct. App. Alaska. Certio­
rari denied. 
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January 10, 2011 562 U. S. 

No. 10–7483. Stein v. Frakes, Superintendent, Monroe 
Correctional Complex. C. A. 9th Cir. Certiorari denied. 

No. 10–7493. Johnson v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. 

No. 10–7494. Carter v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 10–7510. O’Meara v. Feneis, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 617 F. 3d 998. 

No. 10–7511. Monday v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 614 F. 3d 983. 

No. 10–7512. Orozco-Acosta v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 607 F. 3d 1156. 

No. 10–7514. Baxter v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–7516. Anderson v. Tennessee. Ct. App. Tenn. 
Certiorari denied. 

No. 10–7517. Elliott v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 42 So. 3d 239. 

No. 10–7534. Richardson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 614. 

No. 10–7535. Gonzalez-Rodriguez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 395 Fed. Appx. 443. 

No. 10–7536. Forehand v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 174. 

No. 10–7540. Grant v. Barnhart, Warden. C. A. 1st Cir. 
Certiorari denied. Reported below: 616 F. 3d 72. 

No. 10–7545. Anderson v. Coleman, Superintendent, 
State Correctional Institution at Fayette, et al. C. A. 
3d Cir. Certiorari denied. 

No. 10–7546. Hill v. Carlton, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 399 Fed. Appx. 38. 
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No. 10–7549. Sills v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 395 Fed. Appx. 570. 

No. 10–7555. Arias-Javier v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 896. 

No. 10–7556. Faulds v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 612 F. 3d 566. 

No. 10–7557. Swain v. Missouri. Sup. Ct. Mo. Certiorari 
denied. 

No. 10–7563. Romero v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 10–7567. Griffin v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–7572. Hatcher v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 10–7577. Morales-Vega v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 392 Fed. Appx. 158. 

No. 10–7578. Grant v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 10–7579. Henderson v. Houston, Director, Nebraska 
Department of Correctional Services. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–7581. Izegwire v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 369. 

No. 10–7582. Henderson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 736. 

No. 10–7583. Herron v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 371 Fed. Appx. 913. 

No. 10–7586. Blakey v. Missouri et al. C. A. 8th Cir. 
Certiorari denied. 

No. 10–7587. Olmedo v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 166. 
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January 10, 2011 562 U. S. 

No. 10–7590. Konsavich v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 361 Fed. Appx. 474. 

No. 10–7595. Rodriguez-Turcios v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 395 Fed. Appx. 87. 

No. 10–7598. Arredondo-Duenas v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 391 Fed. Appx. 376. 

No. 10–7601. Hammond v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 383 Fed. Appx. 437. 

No. 10–7602. Hernandez v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 608 F. 3d 1001. 

No. 10–7604. Floyd v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–7607. Hardy v. Branker, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 206. 

No. 10–7609. Contreras-Aguinaga v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 392 Fed. 
Appx. 324. 

No. 10–7610. Cole v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 614 F. 3d 726. 

No. 10–7614. Brown v. Sparkman, Superintendent, Missis­

sippi State Penitentiary. C. A. 5th Cir. Certiorari denied. 
Reported below: 393 Fed. Appx. 208. 

No. 10–7618. Moran v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 612 F. 3d 684. 

No. 10–7621. Wise v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 389 Fed. Appx. 566. 

No. 10–7623. Whitney v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 277. 

No. 10–7624. Verdugo v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 617 F. 3d 565. 

No. 10–7625. Alexander v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 274. 
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No. 10–7626. Bowie v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 618 F. 3d 802. 

No. 10–7630. Giannini v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–7636. Sanchez-Guzman v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 395 Fed. Appx. 8. 

No. 10–7638. McGee v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 615 F. 3d 1287. 

No. 10–7640. Angulo-Lopez v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 615 F. 3d 1287. 

No. 10–7642. Martinez-Perez v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 615 F. 3d 1287. 

No. 10–7643. Angulo-Lopez v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 615 F. 3d 1287. 

No. 10–7644. Esparza-Cruz v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 377 Fed. Appx. 597. 

No. 10–7645. Evans-Martinez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 611 F. 3d 635. 

No. 10–7649. Newton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 64. 

No. 10–7651. Rodriguez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 609 F. 3d 495. 

No. 10–7655. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 387 Fed. Appx. 402. 

No. 10–7657. Jackson v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. 

No. 10–7659. Payton v. Department of Homeland Secu­

rity. C. A. Fed. Cir. Certiorari denied. Reported below: 403 
F. 3d 496. 

No. 10–7660. Perez v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 10–7661. Malcolm v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 394 Fed. Appx. 964. 
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No. 10–7665. Griffin v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 615 F. 3d 1287. 

No. 10–7668. Feldhacker v. Bakewell, Warden, et al. 
C. A. 8th Cir. Certiorari denied. 

No. 10–7669. Flack v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 392 Fed. Appx. 467. 

No. 10–7670. Gray v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 393 Fed. Appx. 971. 

No. 10–7672. Davis v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 30 So. 3d 201. 

No. 10–7677. Saleh v. Davis, Warden. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 398 Fed. Appx. 331. 

No. 10–7679. Bennett v. Hickey, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–7680. Lloyd v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 393 Fed. Appx. 179. 

No. 10–7682. Marzzarella v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 614 F. 3d 85. 

No. 10–7685. Salinas Bautista v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 388 Fed. Appx. 701. 

No. 10–7686. Malloy v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 394 Fed. Appx. 550. 

No. 10–7687. Matos v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 611 F. 3d 31. 

No. 10–7689. Shelby v. Quinn, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 548. 

No. 10–7691. Mendoza Zaldivar v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 615 F. 3d 1346. 

No. 10–7694. Vasquez-Martinez v. United States. 
C. A. 6th Cir. Certiorari denied. Reported below: 616 F. 3d 600. 

No. 10–7697. Vazquez-Hernandez v. United States. C. A. 
1st Cir. Certiorari denied. 
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No. 10–7701. Crafton v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 201. 

No. 10–7702. Mottola v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 394 Fed. Appx. 567. 

No. 10–7703. Navarro v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 608 F. 3d 529. 

No. 10–7704. Williams v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 607 F. 3d 1123. 

No. 10–7705. West v. Bell, Warden. C. A. 6th Cir. Certio­
rari denied. Reported below: 402 Fed. Appx. 77. 

No. 10–7707. King v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 10–7709. Carrazana v. United States; and 
No. 10–7783. Gomez-Cruz v. United States. C. A. 11th Cir. 

Certiorari denied. Reported below: 394 Fed. Appx. 570. 

No. 10–7713. Lucas v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 376 Fed. Appx. 305. 

No. 10–7714. Schultz v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 842. 

No. 10–7716. Dean v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 393 Fed. Appx. 265. 

No. 10–7720. Padilla v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 618 F. 3d 643. 

No. 10–7723. Peters v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 394 Fed. Appx. 665. 

No. 10–7725. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–7727. Young v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 613 F. 3d 735. 

No. 10–7733. Bradfield v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 620. 

No. 10–7734. Collins v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 373 Fed. Appx. 94. 
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No. 10–7735. Martinez-Segura v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 394 Fed. Appx. 135. 

No. 10–7736. Little v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–7738. Martinez-Brambila v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 393 Fed. Appx. 502. 

No. 10–7739. Mungo et al. v. United States. Ct. App. 
D. C. Certiorari denied. Reported below: 987 A. 2d 1145. 

No. 10–7741. McMahan v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 394 Fed. Appx. 453. 

No. 10–7744. Roman v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 393 Fed. Appx. 149. 

No. 10–7745. Scott v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 610 F. 3d 1009. 

No. 10–7747. Butcher v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 628. 

No. 10–7748. Ali v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 619 F. 3d 713. 

No. 10–7749. Bush v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 43 So. 3d 47. 

No. 10–7750. Elmer v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 395 Fed. Appx. 401. 

No. 10–7753. Jones v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 392 Fed. Appx. 356. 

No. 10–7756. Lake v. United States. C. A. 3d Cir. Certio­
rari denied. 

No. 10–7758. Jackson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 434. 

No. 10–7759. Omotosho v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–7760. Potts v. United States. C. A. 3d Cir. Cer­
tiorari denied. 
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No. 10–7766. Garcia Blanca v. United States. C. A. 2d 
Cir. Certiorari denied. 

No. 10–7769. Ellison v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 400 Fed. Appx. 722. 

No. 10–7774. Dmytryszyn v. Colorado. Sup. Ct. Colo. 
Certiorari denied. 

No. 10–7778. Bucci v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 10–7779. Gomez-Murillo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 392 Fed. Appx. 341. 

No. 10–7780. Hardin v. Illinois. Sup. Ct. Ill. Certiorari 
denied. Reported below: 238 Ill. 2d 33, 932 N. E. 2d 1016. 

No. 10–7782. Ferguson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 395 Fed. Appx. 77. 

No. 10–7784. Hernandez-Perez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 393 Fed. Appx. 506. 

No. 10–7787. Rainer v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 616 F. 3d 1212. 

No. 10–7789. Rivera-Rodriguez v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 617 F. 3d 581. 

No. 10–7790. Feaster v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 394 Fed. Appx. 561. 

No. 10–7794. Ford v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 394 Fed. Appx. 648. 

No. 10–7796. Harvey v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 607. 

No. 10–7798. Miranda v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 243. 

No. 10–7801. Lee v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 385 Fed. Appx. 345. 

No. 10–7806. Laurienti v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 611 F. 3d 530. 
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No. 10–7810. Memije-Santos v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 394 Fed. Appx. 437. 

No. 10–7818. Castro-Davis v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 612 F. 3d 53. 

No. 10–7819. Diaz v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 394 Fed. Appx. 120. 

No. 10–7823. Crumpler v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 321. 

No. 10–7825. Delgado v. United States;
 
No. 10–7837. Johnson v. United States;
 
No. 10–7840. McIntyre v. United States;
 
No. 10–7843. Walker v. United States; and
 
No. 10–7849. Hishaw v. United States. C. A. 10th Cir.
 

Certiorari denied. Reported below: 394 Fed. Appx. 467. 

No. 10–7828. Boone v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 397 Fed. Appx. 909. 

No. 10–7836. Ali Jaber v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 602. 

No. 10–7838. Lockard v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 616. 

No. 10–7841. Ochoa-Ramirez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 386 Fed. Appx. 641. 

No. 10–7846. Sims v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 385 Fed. Appx. 910. 

No. 10–7848. Mosley v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–7855. Murphy v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 528. 

No. 10–7858. Kautz v. Kilmer. C. A. 9th Cir. Certiorari 
denied. 

No. 10–7859. Lii v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 393 Fed. Appx. 498. 
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No. 10–7860. Maldonado-Delgado v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 401 Fed. Appx. 281. 

No. 10–7862. Carroll v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 456. 

No. 09–1555. Alderman v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 565 F. 3d 641. 

Justice Thomas, with whom Justice Scalia joins except for 
footnote 2, dissenting. 

Today the Court tacitly accepts the nullification of our recent 
Commerce Clause jurisprudence. Joining other Circuits, the 
Court of Appeals for the Ninth Circuit has decided that an “im­
plic[it] assum[ption]” of constitutionality in a 33-year-old statutory 
interpretation opinion “carve[s] out” a separate constitutional 
place for statutes like the one in this case and pre-empts a “care­
ful parsing of post-Lopez case law.” 565 F. 3d 641, 645, 647, 648 
(2009) (citing Scarborough v. United States, 431 U. S. 563 (1977)). 
That logic threatens the proper limits on Congress’ commerce 
power and may allow Congress to exercise police powers that our 
Constitution reserves to the States. I would grant certiorari. 

I 
Title 18 U. S. C. § 931(a) makes it “unlawful for a person 

to purchase, own, or possess body armor, if that person has 
been convicted of a felony that is . . . a  crime of violence.” 
James Guelff and Chris McCurley Body Armor Act of 2002, 
§ 11009(e)(2)(A), 116 Stat. 1821. The statute defines “body 
armor” as “any product sold or offered for sale, in interstate or 
foreign commerce, as personal protective body covering intended 
to protect against gunfire.” 18 U. S. C. § 921(a)(35). 

In October 2005, federal prosecutors indicted Cedrick Alderman 
under § 931. Seattle police had stopped Alderman on suspicion 
of selling cocaine. The officers found no cocaine but discovered 
that Alderman was wearing a bulletproof vest. Although posses­
sion of the vest was legal under Washington state law, the ele­
ments of § 931 were satisfied. Alderman had been convicted of 
robbery in 1999, and the vest had been sold in interstate com­
merce three years earlier when the California manufacturer sold 
it to a distributor in Washington State. 565 F. 3d, at 644. There 
were no allegations that Alderman had purchased the body armor 
from another State or ever carried it across state lines. 
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Alderman entered a conditional guilty plea and was sentenced 
to 18 months in prison. He then appealed, arguing that § 931 
exceeded Congress’ power under the Commerce Clause. U. S. 
Const., Art. I, § 8, cl. 3. Over a dissent, a panel of the Ninth 
Circuit found § 931 constitutional. 565 F. 3d, at 648; ibid. (Paez, 
J., dissenting). The Ninth Circuit denied rehearing en banc, with 
four judges dissenting. 593 F. 3d 1141 (2010) (O’Scannlain, J., 
dissenting from denial of rehearing en banc). 

II 

This Court has consistently recognized that the Constitution 
imposes real limits on federal power. See Gregory v. Ashcroft, 
501 U. S. 452, 457 (1991); Marbury v. Madison, 1 Cranch 137, 176 
(1803) (opinion for the Court by Marshall, C. J.) (“The powers of 
the legislature are defined, and limited; and that those limits may 
not be mistaken, or forgotten, the constitution is written”). It 
follows from the enumeration of specific powers that there are 
boundaries to what the Federal Government may do. See, e. g., 
Gibbons v. Ogden, 9 Wheat. 1, 195 (1824) (“The enumeration pre­
supposes something not enumerated . . . ”). The Constitution 
“withhold[s] from Congress a plenary police power that would 
authorize enactment of every type of legislation.” United States 
v. Lopez, 514 U. S. 549, 566 (1995). 

Recently we have endeavored to more sharply define and en­
force limits on Congress’ enumerated “[p]ower . . . [t]o regulate 
Commerce . . .  among the several States.” U. S. Const., Art. I, 
§ 8, cl. 3. Lopez marked the first time in half a century that this 
Court held that an Act of Congress exceeded its commerce power. 
We identified three categories of activity that Congress’ commerce 
power authorizes it to regulate: (1) the use of the channels of 
interstate commerce; (2) the instrumentalities of interstate com­
merce; and (3) “activities having a substantial relation to inter­
state commerce . . .  i. e., those activities that substantially affect 
interstate commerce.” 514 U. S., at 558–559. Emphasizing that 
we were unwilling to “convert congressional authority under the 
Commerce Clause to a general police power,” id., at 567, we 
struck down a ban on the possession of firearms within a 1,000­
foot radius of schools because the statute did not regulate an 
activity that “substantially affect[ed]” interstate commerce, id., 
at 561. 
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Five years after Lopez, we reaffirmed the “substantial effects” 
test in United States v. Morrison, 529 U. S. 598 (2000). We re­
jected Congress’ attempt to “regulate noneconomic, violent crimi­
nal conduct based solely on that conduct’s aggregate effect on 
interstate commerce,” and held unconstitutional the civil remedy 
portion of the Violence Against Women Act of 1994. Id., at 617, 
619. We could think of “no better example of the police power, 
which the Founders denied the National Government and reposed 
in the States.” Id., at 618. 

III 
In upholding § 931(a), the Ninth Circuit recognized that Lopez 

and Morrison had “significantly altered the landscape of congres­
sional power under the Commerce Clause” but held that it was 
guided “first and foremost” by Scarborough, supra. 565 F. 3d, at 
643, 645. In Scarborough, this Court construed 18 U. S. C. App. 
§ 1202(a) (1970 ed.), which made it a crime for a felon to “receiv[e], 
posses[s], or transpor[t] in commerce or affecting commerce” any 
firearm. 431 U. S., at 564. The question in that case was 
whether the “statutorily required nexus between the possession 
of a firearm by a convicted felon and commerce” could be satisfied 
by evidence that the gun had once traveled in interstate com­
merce. Ibid. The Court held that such evidence was sufficient, 
noting that the legislative history suggested that Congress wished 
to assert “ ‘its full Commerce Clause power.’ ” Id., at 571. No 
party alleged that the statute exceeded Congress’ authority, and 
the Court did not hold that the statute was constitutional. The 
Ninth Circuit concluded that Scarborough had “implicitly assumed 
the constitutionality of” § 1202(a). 565 F. 3d, at 645. 

The Ninth Circuit discussed how it might apply Lopez and Mor­
rison “when traveling in uncharted waters” but ultimately con­
cluded that it was “bound by Scarborough,” in which this Court 
had “blessed” a “nearly identical jurisdictional hook.” 565 F. 3d, 
at 648. Although it would “generally analyze cases in the frame­
work of th[e] three [Lopez] categories,” the Ninth Circuit deter­
mined that Scarborough had “carved out” a separate constitu­
tional niche for statutes like §§ 931(a) and 1202(a). 565 F. 3d, 
at 646–647. The Ninth Circuit thus upheld the statute without 
“engag[ing] in the careful parsing of post-Lopez case law that 
would otherwise be required.” Id., at 648. The court recognized 
a tension between Scarborough and Lopez but declined to “devi­
ate from binding precedent.” 565 F. 3d, at 646. 
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The dissent argued that the court had “effectively render[ed] 
the Supreme Court’s three-part Commerce Clause analysis super­
fluous.” Id., at 648 (opinion of Paez, J.). Scarborough, the dis­
sent explained, “decided only a question of statutory interpreta­
tion.” 565 F. 3d, at 656. Section 931 was, in the dissent’s view, 
unconstitutional because applying Lopez, “felon-possession of body 
armor does not have a substantial effect on interstate commerce.” 
565 F. 3d, at 648. 

The Ninth Circuit is not alone in its confusion about Scarbor­
ough and Lopez. The Tenth Circuit, also upholding § 931 under 
Scarborough, has observed that “[l]ike our sister circuits, we see 
considerable tension between Scarborough and the three-category 
approach adopted by the Supreme Court in its recent Commerce 
Clause cases.” United States v. Patton, 451 F. 3d 615, 636 
(2006).1 These Circuits have determined that “[a]ny doctrinal in­
consistency between Scarborough and the Supreme Court’s more 
recent decisions is not for [us] to remedy,” ibid., and have stated 
their intent to follow Scarborough “until the Supreme Court tells 
us otherwise,” 565 F. 3d, at 648 (internal quotation marks and 
brackets omitted). 

IV 

It is difficult to imagine a better case for certiorari. Scarbor­
ough, as the lower courts have read it, cannot be reconciled with 
Lopez because it reduces the constitutional analysis to the mere 
identification of a jurisdictional hook like the one in § 1202(a). 
See 593 F. 3d, at 1142 (O’Scannlain, J., dissenting from denial of 
rehearing en banc) (“The majority’s opinion makes Lopez super­
fluous”). In fact, the Tenth Circuit has concluded that “[a]lthough 
the body armor statute does not fit within any of the Lopez 
categories, it is supported by the pre-Lopez precedent of Scarbor­
ough.” Patton, supra, at 634. 

Recognizing the conflict between Lopez and their interpretation 
of Scarborough, the lower courts have cried out for guidance from 
this Court. See 565 F. 3d, at 643 (“[A]bsent the Supreme Court 
or our en banc court telling us otherwise . . . the felon-in­

1 Other Courts of Appeals, considering the constitutionality of different 
possession statutes, have applied Scarborough similarly, although the issue 
has divided some panels. See, e. g., United States v. Bishop, 66 F. 3d 569 
(CA3 1995); id., at 595–596 (Becker, J., concurring in part and dissenting in 
part); United States v. Vasquez, 611 F. 3d 325 (CA7 2010); id., at 337 (Man-
ion, J., dissenting). 
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possession of body armor statute passes muster”); Patton, supra, 
at 636 (“We suspect the Supreme Court will revisit this issue in 
an appropriate case—maybe even this one”). This Court has a 
duty to defend the integrity of its precedents, and we should 
grant certiorari to affirm that Lopez provides the proper frame­
work for a Commerce Clause analysis of this type.2 

Further, the lower courts’ reading of Scarborough, by trumping 
the Lopez framework, could very well remove any limit on the 
commerce power. The Ninth Circuit’s interpretation of Scarbor­
ough seems to permit Congress to regulate or ban possession of 
any item that has ever been offered for sale or crossed state lines. 
Congress arguably could outlaw “the theft of a Hershey kiss from 
a corner store in Youngstown, Ohio, by a neighborhood juvenile 
on the basis that the candy once traveled . . . to  the  store from 
Hershey, Pennsylvania.” United States v. Bishop, 66 F. 3d 569, 
596 (CA3 1995) (Becker, J., concurring in part and dissenting in 
part). The Government actually conceded at oral argument in 
the Ninth Circuit that Congress could ban possession of french 
fries that have been offered for sale in interstate commerce. 

Such an expansion of federal authority would trespass on tradi­
tional state police powers. See Morrison, supra, at 618; Lopez, 
514 U. S., at 566; id., at 584 (Thomas, J., concurring) (“[W]e al­
ways have rejected readings of the Commerce Clause and the 
scope of federal power that would permit Congress to exercise 
a police power . . . ” (emphasis in original)). Before Congress 
enacted § 931, the majority of States already had employed their 
police powers to address body armor and its use or possession by 
criminals. The States’ different regimes range from laws requir­
ing sales of body armor to be face to face, to laws increasing 
sentences for criminals who commit certain crimes with weapons 
and body armor, to no regulation at all.3 Cf. id., at 581 (Ken­

2 I adhere to my previously stated views on the proper scope of the Com­
merce Clause. See United States v. Lopez, 514 U. S. 549, 585 (1995) (concur­
ring opinion); United States v. Morrison, 529 U. S. 598, 627 (2000) (same); 
Gonzales v. Raich, 545 U. S. 1, 57 (2005) (dissenting opinion). 

3 At least 31 States have some form of body armor regulation. For in­
stance, Maryland makes it a crime to wear body armor while committing 
certain crimes, Md. Crim. Law Code Ann. § 4–106 (Lexis Supp. 2010), and 
also prohibits individuals who have been convicted of crimes of violence or 
drug crimes from possessing, owning, or using body armor, although individ­
uals may be exempted through a permit system, § 4–107 (Lexis 2002). Vir­
ginia makes it a class 4 felony to wear body armor while possessing a knife 
or firearm and committing a drug or violence offense. Va. Code Ann. § 18.2– 
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nedy, J., concurring) (noting that more than 40 States had already 
outlawed gun possession at or near schools, and observing that 
“the reserved powers of the States are sufficient to enact those 
measures”). 

* * * 

Fifteen years ago in Lopez, we took a significant step toward 
reaffirming this Court’s commitment to proper constitutional lim­
its on Congress’ commerce power. If the Lopez framework is to 
have any ongoing vitality, it is up to this Court to prevent it from 
being undermined by a 1977 precedent that does not squarely 
address the constitutional issue. Lower courts have recognized 
this problem and asked us to grant certiorari. I would do so. 

No. 10–263. Sony Music Entertainment, fka Sony BMG 
Music Entertainment, et al. v. Starr et al. C. A. 2d Cir. 
Certiorari denied. The Chief Justice and Justice Sotomayor 
took no part in the consideration or decision of this petition. Re­
ported below: 592 F. 3d 314. 

No. 10–309. Castro, Individually and as Next Friend of 
R. M. G. v. United States. C. A. 5th Cir. Certiorari denied. 
Justice Kagan took no part in the consideration or decision of 
this petition. Reported below: 608 F. 3d 266. 

No. 10–360. Kentucky v. Brown. Sup. Ct. Ky. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer­
tiorari denied. Reported below: 313 S. W. 3d 577. 

No. 10–433. Rothe Development Corp. v. Department of 
Defense et al. C. A. Fed. Cir. Certiorari denied. Justice 
Kagan took no part in the consideration or decision of this peti­
tion. Reported below: 374 Fed. Appx. 36. 

287.2 (Lexis 2009). North Carolina, by comparison, enhances all felony of­
fenses by one class level if the offender wears or possesses body armor 
during the commission of the felony. N. C. Gen. Stat. Ann. § 15A–1340.16C 
(Lexis 2009). The States also define “body armor” in many different ways. 
See M. Puckett, Body Armor: A Survey of State & Federal Law (2d ed. 
2004). Montana, Hawaii, Alaska, Maine, Nebraska, and Rhode Island, among 
others, have elected not to regulate body armor at all. See United States 
v. Patton, 451 F. 3d 615, 631, n. 7 (CA10 2006) (categorizing the various 
state schemes). 
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No. 10–501. Taylor et al. v. Acxiom Corp. et al. C. A. 
5th Cir. Certiorari denied. Justice Kagan took no part in the 
consideration or decision of this petition. Reported below: 612 
F. 3d 325. 

No. 10–509. Avid Identification Systems, Inc. v. Crystal 
Import Corp. et al. C. A. Fed. Cir. Motion of Allflex U. S. A., 
Inc., for leave to file a brief as amicus curiae under seal with 
redacted copies for the public record granted. Certiorari denied. 
Reported below: 603 F. 3d 967. 

No. 10–546. Atlantic Richfield Co. et al. v. Santa Clara 
County, California, et al. Sup. Ct. Cal. Motion of Atlantic 
Legal Foundation for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 50 Cal. 4th 35, 235 
P. 3d 21. 

No. 10–550. Florida v. Ross. Sup. Ct. Fla. Motion of re­
spondent for leave to proceed in forma pauperis granted. Cer­
tiorari denied. Reported below: 45 So. 3d 403. 

No. 10–647. Wysocki v. International Business Machines 
Corp., dba IBM, Inc. C. A. 6th Cir. Certiorari denied. Jus­

tice Breyer took no part in the consideration or decision of this 
petition. Reported below: 607 F. 3d 1102. 

No. 10–679. Burden v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consider­
ation or decision of this petition. Reported below: 600 F. 3d 204. 

No. 10–5850. Saunders v. Artus, Superintendent, Clin­

ton Correctional Facility. C. A. 2d Cir. Certiorari denied. 
Justice Sotomayor took no part in the consideration or decision 
of this petition. Reported below: 587 F. 3d 543. 

No. 10–5955. Session v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 378 Fed. 
Appx. 115. 

No. 10–6133. Schery v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. 

No. 10–7106. Zied-Campbell v. Richman et al. C. A. 3d 
Cir. Certiorari before judgment denied. 
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No. 10–7114. Redzic v. United States. C. A. 8th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 10–7233. Truong v. Charles Schwab & Co., Inc. C. A. 
2d Cir. Certiorari denied. Justice Sotomayor took no part in 
the consideration or decision of this petition. 

No. 10–7613. Bhatia v. United States. C. A. 9th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 10–7678. Brown v. United States. C. A. 10th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 381 Fed. 
Appx. 864. 

No. 10–7754. Martinez v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 393 
Fed. Appx. 739. 

No. 10–7772. McCullough v. United States. C. A. 4th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 389 Fed. 
Appx. 211. 

No. 10–7777. Cusano v. United States. C. A. 3d Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 389 Fed. Appx. 143. 

No. 10–7807. Awan v. United States. C. A. 2d Cir. Certio­
rari denied. Justice Sotomayor took no part in the consider­
ation or decision of this petition. Reported below: 607 F. 3d 306 
and 384 Fed. Appx. 9. 

No. 10–7845. Vasquez v. United States. C. A. 5th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 386 Fed. 
Appx. 479. 

No. 10–7857. Song Lai Lian v. United States. C. A. 2d 
Cir. Certiorari denied. Justice Sotomayor took no part in the 
consideration or decision of this petition. Reported below: 391 
Fed. Appx. 969. 
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No. 10–8168 (10A664). Matthews v. Jones, Director, Okla­

homa Department of Corrections, et al. C. A. 10th Cir. 
Application for stay of execution of sentence of death, presented 
to Justice Sotomayor, and by her referred to the Court, denied. 
Certiorari denied. Reported below: 627 F. 3d 1336. 

Rehearing Denied 

No. 09–1463. Messina v. Commissioner of Internal Reve­

nue, ante, p. 835; 
No. 09–10496. Meng v. Mecklenburg County Department 

of Social Services, ante, p. 845; 
No. 09–10655. Decker v. Dunbar et al., ante, p. 848; 
No. 09–10690. Booker v. Johnson, Director, Virginia De­

partment of Corrections, ante, p. 849; 
No. 09–10705. Shaarbay v. Florida, ante, p. 850; 
No. 09–10709. Mason v. Cassady et al., ante, p. 850; 
No. 09–10763. Evans v. Eldridge et al., ante, p. 851; 
No. 09–10764. Davis v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion, ante, p. 851; 
No. 09–10784. Grover v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 852; 

No. 09–10818. Fox v. Upton, Warden, et al., ante, p. 853; 
No. 09–10946. Silverman v. Hudson, Warden, ante, p. 856; 
No. 09–11037. Brothers v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 860; 

No. 09–11044. Xiao Qing Liu v. Richline Group et al., 
ante, p. 860; 

No. 09–11070. Gillard v. Michalakos et al., ante, p. 861; 
No. 09–11081. Blakeney v. Mississippi, ante, p. 861; 
No. 09–11108. Williams v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 862; 

No. 09–11248. Benjamin v. Shepherd et al., ante, p. 869; 
No. 09–11545. Postell v. Bank of Central Florida et al., 

ante, p. 887; 
No. 09–11559. Postell v. Bank of Central Florida et al., 

ante, p. 888; 
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No. 10–280. Ghazibayat v. SBC Advanced Solutions, Inc., 
ante, p. 1004; 

No. 10–299. Yumin Zhao v. Lone Star Engine Installa­

tion Center, Inc., ante, p. 1004; 
No. 10–338. Tricome v. eBay Inc., ante, p. 1005; 
No. 10–381. Vance v. Illinois, ante, p. 1005; 
No. 10–393. Baird v. Burlington Northern & Santa Fe 

Railway Co. et al., ante, p. 1030; 
No. 10–5028. Walsh v. Quinn et al., ante, p. 899; 
No. 10–5161. Merritt v. McNeil, Secretary, Florida De­

partment of Corrections, et al., ante, p. 907; 
No. 10–5184. Roberts v. McCulloch, ante, p. 908; 
No. 10–5275. John R. G. v. Catholic Charities of South­

ern Nevada, ante, p. 912; 
No. 10–5304. 
No. 10–5380. 
No. 10–5474. 
No. 10–5485. 
No. 10–5501. 

Cox v. Florida, ante, p. 914; 
Blood v. United States, ante, p. 918; 
Corbin v. Wheeler, Warden, ante, p. 924; 
Meredith v. Florida, ante, p. 924; 
McNeil v. DiGuglielmo, Superintendent, 

State Correctional Institution at Graterford, ante, 
p. 925; 

No. 10–5514. Dillehay, aka Smith v. Astrue, Commis­

sioner of Social Security, ante, p. 926; 
No. 10–5518. Kangere v. Davenport, ante, p. 926; 
No. 10–5519. Kriz v. 12th Judicial District Board of 

Mental Health of Box Butte County et al., ante, p. 926; 
No. 10–5568. Salter v. United States, ante, p. 929; 
No. 10–5589. Owens v. Marshall, Warden, ante, p. 930; 
No. 10–5597. Benjamin v. Reid et al., ante, p. 930; 
No. 10–5630. Rogers v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion, ante, p. 932; 
No. 10–5668. 
No. 10–5681. 

p. 934; 
No. 10–5701. 
No. 10–5729. 
No. 10–5814. 
No. 10–5823. 

p. 968; 
No. 10–5824. 

Stafford v. Ammons et al., ante, p. 965;
 
Reid v. Swift Transportation Co., Inc., ante,
 

Karawi v. United States, ante, p. 935;
 
Nakagawa v. Colorado, ante, p. 936;
 
Hung Ha v. Richman et al., ante, p. 967;
 
Hubbard v. Detroit Public Schools, ante,
 

Taylor v. Yates, Warden, ante, p. 968;
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No. 10–5890. Moore v. Tennis, Superintendent, State 
Correctional Institution at Rockview, et al., ante, p. 940; 

No. 10–5899. McCray v. Wal-Mart Stores, Inc., et al., 
ante, p. 969; 

No. 10–5949. Spisak v. Nevada, ante, p. 984; 
No. 10–5960. Campanile v. Nicolella, Executor of the 

Estate of Renzi, Deceased, ante, p. 984; 
No. 10–5963. Bustos Anaya v. Sisto, Warden, ante, p. 969; 
No. 10–5972. Blackmer v. Sweat et al., ante, p. 984; 
No. 10–5977. Stapley v. Mississippi Bar et al., ante, 

p. 985; 
No. 10–6012. Harris v. Progressive Northern Insurance 

Co. et al., ante, p. 1007; 
No. 10–6019. Martin v. Johnson, Director, Virginia De­

partment of Corrections, ante, p. 1007; 
No. 10–6055. Arnaiz v. United States, ante, p. 944; 
No. 10–6057. Miller v. Kolender et al., ante, p. 1008; 
No. 10–6101. In re Sancho, ante, p. 1001; 
No. 10–6120. Winnett v. Saline County Jail et al., ante, 

p. 986; 
No. 10–6122. Stout v. Hobbs, Warden, ante, p. 1009; 
No. 10–6168. Stinski v. Georgia, ante, p. 1011; 
No. 10–6198. Leiser v. Thurmer, Warden, ante, p. 971; 
No. 10–6276. McClellan v. Hobbs, Director, Arkansas 

Department of Correction, ante, p. 987; 
No. 10–6293. McCaslin v. Birmingham Museum of Art 

et al., ante, p. 1031; 
No. 10–6310. Webb v. Kern, Judge, Circuit Court of 

South Dakota, Pennington County, et al., ante, p. 1032; 
No. 10–6359. Wynter v. New York, ante, p. 1032; 
No. 10–6369. In re Sanders, ante, p. 1043; 
No. 10–6393. Jones v. City of North Platte, Nebraska, 

et al., ante, p. 1047; 
No. 10–6419. Blade v. United States, ante, p. 988; 
No. 10–6452. Metcalf v. United States, ante, p. 989; 
No. 10–6461. Rainey v. United States, ante, p. 989; 
No. 10–6466. Holmes v. United States, ante, p. 989; 
No. 10–6478. Taylor v. New Jersey et al., ante, p. 1048; 
No. 10–6483. Garvins v. Burnett et al., ante, p. 1048; 
No. 10–6501. In re Dominguez, ante, p. 1043; 
No. 10–6516. Kendricks v. Barrow, Warden, ante, p. 1015; 
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No. 10–6520. Brim, aka Horne v. Zavares, Executive Di­

rector, Colorado Department of Corrections, et al., 
ante, p. 1015; 

No. 10–6641. Martinez v. United States, ante, p. 1017; 
No. 10–6711. Torres v. United States, ante, p. 1018; and 
No. 10–6860. Birtha v. United States, ante, p. 1035. Peti­

tions for rehearing denied. 

No. 09–9905. Matthews v. United States, 559 U. S. 1113. 
Motion for leave to file petition for rehearing denied. Justice 
Kagan took no part in the consideration or decision of this 
motion. 

No. 10–6449. Ware v. United States, ante, p. 995; and 
No. 10–6936. Xiang Li v. United States, ante, p. 1054. Pe­

titions for rehearing denied. Justice Sotomayor took no part 
in the consideration or decision of these petitions. 

No. 10–6950. In re Gorbey, ante, p. 1028. Petition for re­
hearing denied. The Chief Justice took no part in the consid­
eration or decision of this petition. 

No. 10–5330. Garraway v. Lee, Superintendent, Green 
Haven Correctional Facility, ante, p. 954. Motion for leave 
to file petition for rehearing denied. Justice Sotomayor took 
no part in the consideration or decision of this motion. 

January 11, 2011 
Miscellaneous Order 

No. 10A688 (10–8317). Foster v. Texas. Ct. Crim. App. Tex. 
Application for stay of execution of sentence of death, presented 
to Justice Scalia, and by him referred to the Court, granted 
pending disposition of the petition for writ of certiorari. Should 
the petition for writ of certiorari be denied, this stay shall termi­
nate automatically. In the event the petition for writ of certio­
rari is granted, the stay shall terminate upon the issuance of the 
mandate of this Court. Justice Scalia and Justice Alito 
would deny the application for stay of execution. 

January 13, 2011 
Certiorari Denied 

No. 10–8367 (10A698). White v. Culliver, Warden, et al. 
C. A. 11th Cir. Application for stay of execution of sentence of 
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death, presented to Justice Thomas, and by him referred to the 
Court, denied. Certiorari denied. The order heretofore entered 
by Justice Thomas is vacated. Reported below: 408 Fed. 
Appx. 292. 

No. 10–8382 (10A700). White v. Alabama. Sup. Ct. Ala. 
Application for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. 

January 18, 2011 

Dismissal Under Rule 46 

No. 132, Orig. Alabama et al. v. North Carolina. Bill of 
complaint dismissed under this Court’s Rule 46.1. [For earlier 
order herein, see, e. g., ante, p. 820.] 

Certiorari Dismissed 

No. 10–7498. Williams v. Smallwood et al. C. A. 8th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–7576. Miller v. California. Sup. Ct. Cal. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–7591. Childs v. Olson et al. C. A. 10th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal 
matters from petitioner unless the docketing fee required by 
Rule 38(a) is paid and the petition is submitted in compliance with 
Rule 33.1. See Martin v. District of Columbia Court of Appeals, 
506 U. S. 1 (1992) (per curiam). 

Miscellaneous Orders 
No. 10M60. Walsh v. Patitucci; 
No. 10M61. Leatherwood v. Anna’s Linens Co.; 
No. 10M62. Jaffe v. Yaffe et al.; 
No. 10M63. Sturdza v. United Arab Emirates et al.; and 
No. 10M64. Messer et al. v. Sebelius, Secretary of 

Health and Human Services, et al. Motions to direct the 
Clerk to file petitions for writs of certiorari out of time denied. 
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No. 132, Orig. Alabama et al. v. North Carolina. Motion 
of the Special Master for allowance of fees and reimbursement of 
expenses granted, and the Special Master is awarded a total of 
$6,312.50 for the period July 1 through December 31, 2010, to be 
paid equally by the parties. Justice Kagan took no part in the 
consideration or decision of this motion. [For earlier order herein, 
see, e. g., supra.] 

No. 10–224. National Meat Assn. v. Harris, Attorney 
General of California, et al. C. A. 9th Cir. The Acting 
Solicitor General is invited to file a brief in this case expressing 
the views of the United States. 

No. 10–6704. In re Warren. Motion of petitioner for recon­
sideration of order denying leave to proceed in forma pauperis 
[ante, p. 1059] denied. 

No. 10–6765. Williams v. Cline et al. C. A. 8th Cir. Mo­
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 1089] denied. 

No. 10–6870. Kellner v. California. Ct. App. Cal., 6th 
App. Dist. Motion of petitioner for reconsideration of order de­
nying leave to proceed in forma pauperis [ante, p. 1059] denied. 

No. 10–7550. Rutherford v. Employment Standards Ad­

ministration et al. C. A. 5th Cir.; and 
No. 10–7765. Akers v. MBNA America Bank, N. A. Ct. 

App. Tenn. Motions of petitioners for leave to proceed in forma 
pauperis denied. Petitioners are allowed until February 8, 2011, 
within which to pay the docketing fees required by Rule 38(a) 
and to submit petitions in compliance with Rule 33.1 of the Rules 
of this Court. 

No. 10–7830. Rivera v. Smith et al. C. A. 2d Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied. 
Petitioner is allowed until February 8, 2011, within which to pay 
the docketing fee required by Rule 38(a) and to submit a petition 
in compliance with Rule 33.1 of the Rules of this Court. Justice 
Sotomayor took no part in the consideration or decision of this 
motion. 

No. 10–8020. Spataro v. United States. C. A. 2d Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied. 

http:6,312.50
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Petitioner is allowed until February 8, 2011, within which to pay 
the docketing fee required by Rule 38(a) and to submit a petition 
in compliance with Rule 33.1 of the Rules of this Court. Justice 
Kagan took no part in the consideration or decision of this 
motion. 

No. 10–632. In re Windsor; 
No. 10–633. In re Windsor; 
No. 10–690. In re Windsor; and 
No. 10–6370. In re Starling. Petitions for writs of manda­

mus denied. 

Certiorari Granted 

No. 09–958. Maxwell-Jolly, Director, California De­

partment of Health Care Services v. Independent Living 
Center of Southern California, Inc., et al. (two judg­
ments). Reported below: 572 F. 3d 644 (first judgment) and 342 
Fed. Appx. 306 (second judgment); 

No. 09–1158. Maxwell-Jolly, Director, California De­

partment of Health Care Services v. California Pharma­

cists Assn. et al. (Reported below: 596 F. 3d 1098); Maxwell-

Jolly, Director, California Department of Health Care 
Services v. California Hospital Assn. et al. (563 F. 3d 
847); Maxwell-Jolly, Director, California Department of 
Health Care Services v. Independent Living Center of 
Southern California, Inc., et al. (374 Fed. Appx. 690); 
Maxwell-Jolly, Director, California Department of 
Health Care Services v. Dominguez, By and Through Her 
Mother and Next Friend Brown, et al. (596 F. 3d 1087); and 

No. 10–283. Maxwell-Jolly, Director, California De­

partment of Health Care Services v. Santa Rosa Memo­

rial Hospital et al. Reported below: 380 Fed. Appx. 656. 
C. A. 9th Cir. Certiorari granted limited to Question 1 presented 
by the petitions, cases consolidated, and a total of one hour is 
allotted for oral argument. 

Certiorari Denied 

No. 09–11342. Longoria v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 481. 

No. 09–11519. Bradford v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
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Division. C. A. 5th Cir. Certiorari denied. Reported below: 
366 Fed. Appx. 521. 

No. 10–83. Peel v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 595 F. 3d 763. 

No. 10–99. Rivera Agredano et al. v. United States. 
C. A. Fed. Cir. Certiorari denied. Reported below: 595 F. 3d 
1278. 

No. 10–236. Revell v. Port Authority of New York and 
New Jersey et al. C. A. 3d Cir. Certiorari denied. Re­
ported below: 598 F. 3d 128. 

No. 10–275. Fisher v. Southwestern Bell Telephone Co. 
C. A. 10th Cir. Certiorari denied. Reported below: 361 Fed. 
Appx. 974. 

No. 10–327. Capener v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 608 F. 3d 392. 

No. 10–328. El-Shifa Pharmaceutical Industries Co. 
et al. v. United States. C. A. D. C. Cir. Certiorari denied. 
Reported below: 607 F. 3d 836. 

No. 10–341. Precision Pine & Timber, Inc. v. United 
States. C. A. Fed. Cir. Certiorari denied. Reported below: 
596 F. 3d 817. 

No. 10–355. Pella Corp. et al. v. Saltzman et al. C. A. 
7th Cir. Certiorari denied. Reported below: 606 F. 3d 391. 

No. 10–366. Graham v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 608 F. 3d 164. 

No. 10–385. Jackson v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 608 F. 3d 193. 

No. 10–481. Ford Motor Credit Co. v. Michigan Depart­

ment of Treasury et al. Ct. App. Mich. Certiorari denied. 

No. 10–494. Litten et al. v. Grenada County, Mississippi, 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 368 
Fed. Appx. 487. 

No. 10–511. Jackson et al. v. District of Columbia Board 
of Elections and Ethics et al. Ct. App. D. C. Certiorari 
denied. Reported below: 999 A. 2d 89. 
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No. 10–517. Estalita v. Holder, Attorney General. 
C. A. 10th Cir. Certiorari denied. Reported below: 382 Fed. 
Appx. 711. 

No. 10–596. Coffield et al. v. Kemp. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 599 F. 3d 1276. 

No. 10–598. Kleinhammer v. City of Paso Robles, Cali­

fornia, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 385 Fed. Appx. 642. 

No. 10–603. Super Duper, Inc., dba Super Duper Publi­

cations v. Mattel, Inc. C. A. 4th Cir. Certiorari denied. Re­
ported below: 382 Fed. Appx. 308. 

No. 10–604. Moseley et ux. v. V Secret Catalogue, Inc., 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 605 
F. 3d 382. 

No. 10–613. Attorney’s Process & Investigation Serv­

ices, Inc. v. Sac and Fox Tribe of the Mississippi in Iowa. 
C. A. 8th Cir. Certiorari denied. Reported below: 609 F. 3d 927. 

No. 10–620. Processing Solutions, LLC, et al. v. Baillie. 
Ct. App. Cal., 1st App. Dist. Certiorari denied. 

No. 10–624. Griswold et al. v. Driscoll et al. C. A. 1st 
Cir. Certiorari denied. Reported below: 616 F. 3d 53. 

No. 10–630. International Boundary Commission et al. 
v. Leu et vir. C. A. 9th Cir. Certiorari denied. Reported 
below: 605 F. 3d 693. 

No. 10–635. Township of Liberty, Ohio, et al. v. Wedge-

wood Limited Partnership I. C. A. 6th Cir. Certiorari de­
nied. Reported below: 610 F. 3d 340. 

No. 10–639. Roach v. Wrigley, Superintendent, New Cas­

tle Correctional Facility. C. A. 7th Cir. Certiorari denied. 

No. 10–640. Shlahtichman v. 1-800-Contacts, Inc. C. A. 
7th Cir. Certiorari denied. Reported below: 615 F. 3d 794. 

No. 10–644. Gruma Corp. v. Arevalo. C. A. 9th Cir. Cer­
tiorari denied. 
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No. 10–651. Melrose, Inc. v. City of Pittsburgh, Penn­

sylvania, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 613 F. 3d 380. 

No. 10–652. Peoples v. Discover Financial Services, Inc., 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 387 
Fed. Appx. 179. 

No. 10–667. Miranda-Marin et al. v. Rodriguez-Garcia. 
C. A. 1st Cir. Certiorari denied. Reported below: 610 F. 3d 756. 

No. 10–674. Fernandez v. Frost National Bank et al. 
(Reported below: 315 S. W. 3d 494); and Fernandez v. John G. 
and Marie Stella Kenedy Memorial Foundation (315 S. W. 
3d 515). Sup. Ct. Tex. Certiorari denied. 

No. 10–678. Hollister v. Soetoro et al. C. A. D. C. Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 154. 

No. 10–698. Tate v. Georgia. Sup. Ct. Ga. Certiorari de­
nied. Reported below: 287 Ga. 364, 695 S. E. 2d 591. 

No. 10–709. Bentley v. Atlantic County, New Jersey, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 382 
Fed. Appx. 205. 

No. 10–713. Patel et al. v. City of Santa Rosa, Califor­

nia, et al. Ct. App. Cal., 1st App. Dist. Certiorari denied. 

No. 10–729. McNeil - P. P. C., Inc. v. Valdes et al. Dist. 
Ct. App. Fla., 3d Dist. Certiorari denied. Reported below: 27 
So. 3d 689. 

No. 10–748. Santhuff et ux. v. Seitz. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 385 Fed. Appx. 939. 

No. 10–753. Apodaca v. Merit Systems Protection Board. 
C. A. Fed. Cir. Certiorari denied. Reported below: 379 Fed. 
Appx. 986. 

No. 10–756. Perez v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 612 F. 3d 879. 

No. 10–764. Ryan v. United States. C. A. 9th Cir. Certio­
rari denied. 
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No. 10–790. Brandao v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–798. Hudson v. Universal Studios, Inc., et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 369 Fed. 
Appx. 291. 

No. 10–799. Larson et ux. v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 376 Fed. Appx. 26. 

No. 10–807. Ramer v. Commissioner of Internal Reve­

nue. C. A. 8th Cir. Certiorari denied. Reported below: 394 
Fed. Appx. 353. 

No. 10–5031. Taylor v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 368 Fed. Appx. 350. 

No. 10–5213. Caraza-Valdez, aka Rivera-Rivera v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 371 Fed. Appx. 552. 

No. 10–5334. Mayberry et al. v. Jackson, Administrator, 
Environmental Protection Agency. C. A. 10th Cir. Certio­
rari denied. Reported below: 366 Fed. Appx. 907. 

No. 10–5438. Dozal-Vargas v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 373 Fed. Appx. 512. 

No. 10–5533. Donnell v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 596 F. 3d 913. 

No. 10–5653. Richards v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 363 Fed. Appx. 729. 

No. 10–5711. Cisneros-Gutierrez v. United States; and 
No. 10–5712. Cisneros-Gutierrez v. United States. C. A. 

8th Cir. Certiorari denied. Reported below: 598 F. 3d 997. 

No. 10–5762. Cole v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 377 Fed. Appx. 295. 

No. 10–5790. Franklin v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–5973. Javan v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 383 Fed. Appx. 596. 
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No. 10–6083. Mills v. Wayne County Board of Education. 
Cir. Ct. Kanawha County, W. Va. Certiorari denied. 

No. 10–6178. Norwood v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 580. 

No. 10–6179. Pappas et al. v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 175. 

No. 10–6291. Key v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 599 F. 3d 469. 

No. 10–6303. Sines v. Wilner, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 609 F. 3d 1070. 

No. 10–6334. Bryson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 680. 

No. 10–6376. Nuno-Garza v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 806. 

No. 10–6377. Pizzuto v. Idaho. Sup. Ct. Idaho. Certiorari 
denied. Reported below: 149 Idaho 155, 233 P. 3d 86. 

No. 10–6398. Traxtle v. Mills, Superintendent, Two Riv­

ers Correctional Center. C. A. 9th Cir. Certiorari denied. 

No. 10–6509. Laurent v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 607 F. 3d 895. 

No. 10–6550. Scott v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 383 Fed. Appx. 441. 

No. 10–6649. Ferguson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 361. 

No. 10–6773. Urgent v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 386 Fed. Appx. 100. 

No. 10–6788. Lizcano v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 10–6929. Pinkard v. Wisconsin. Sup. Ct. Wis. Certio­
rari denied. Reported below: 327 Wis. 2d 346, 785 N. W. 2d 592. 

No. 10–6999. Booker v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 612 F. 3d 596. 
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No. 10–7039. Powell v. Allen, Commissioner, Alabama 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 602 F. 3d 1263. 

No. 10–7075. Hayduk v. City of Johnstown, Pennsylvania, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 386 
Fed. Appx. 55. 

No. 10–7192. Castrillo-Rubio, aka Salazar-Rubio, aka 
Castrillo, aka Rubio, aka Castillo-Rubio v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 388 Fed. 
Appx. 431. 

No. 10–7210. Cook v. Arizona. Super. Ct. Ariz., County of 
Mohave. Certiorari denied. 

No. 10–7241. Awkal v. Mitchell, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 613 F. 3d 629. 

No. 10–7394. White v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–7404. Kiss v. Ryan, Director, Arizona Department 
of Corrections, et al. C. A. 9th Cir. Certiorari denied. 

No. 10–7410. Wade v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 41 So. 3d 857. 

No. 10–7417. Ortiz v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–7421. P. E. v. Utah. Ct. App. Utah. Certiorari de­
nied. Reported below: 2010 UT App 18. 

No. 10–7424. Dang v. McDonald, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 634. 

No. 10–7426. Worthem v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 398 Ill. App. 3d 1106, 988 
N. E. 2d 1125. 

No. 10–7431. Bethel v. City of Bay Minette, Alabama. 
Ct. Crim. App. Ala. Certiorari denied. Reported below: 77 So. 
3d 626. 
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No. 10–7433. Gastello v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 49 Cal. 4th 395, 232 P. 3d 650. 

No. 10–7439. Rogers v. Horel, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 10–7442. Knod v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 10–7444. Subh v. Wal-Mart Stores East, L. P. C. A. 
3d Cir. Certiorari denied. Reported below: 386 Fed. Appx. 29. 

No. 10–7445. Watson v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–7451. Shephard v. CBS President et al. C. A. 2d 
Cir. Certiorari denied. 

No. 10–7455. Swopes v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. 

No. 10–7457. Armstrong v. Smeal, Acting Secretary, 
Pennsylvania Department of Corrections, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 10–7459. Ball v. State Correctional Institution at 
Muncy et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 385 Fed. Appx. 211. 

No. 10–7460. Pignataro v. Lempke, Superintendent, Five 
Points Correctional Facility. C. A. 2d Cir. Certiorari de­
nied. Reported below: 381 Fed. Appx. 46. 

No. 10–7461. Bright v. Pennsylvania et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–7465. Williams v. Hagan, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 266. 

No. 10–7468. Korolev v. Dickinson, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 594. 

No. 10–7469. Maldonado v. Holder, Attorney General. 
C. A. 9th Cir. Certiorari denied. 
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No. 10–7476. McCollough v. Bradt, Superintendent, 
Elmira Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 10–7481. Witcher v. Prelesnik, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 10–7482. Smith v. Bock, Warden, et al. C. A. 9th Cir. 
Certiorari denied. 

No. 10–7485. Simpson v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 230 P. 3d 888. 

No. 10–7487. Bailey v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 923 N. E. 2d 434. 

No. 10–7488. Knight v. UNUM Life Insurance Company 
of America. C. A. 11th Cir. Certiorari denied. Reported 
below: 364 Fed. Appx. 575. 

No. 10–7490. LeJeune v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 10–7492. Jefferson v. Miller Brothers Ford, Inc., 
et al. Cir. Ct. Baltimore County, Md. Certiorari denied. 

No. 10–7495. Diegner v. Franke, Superintendent, Two 
Rivers Correctional Institution. C. A. 9th Cir. Certiorari 
denied. Reported below: 392 Fed. Appx. 554. 

No. 10–7496. Cowles v. Iowa Department of Corrections. 
C. A. 8th Cir. Certiorari denied. 

No. 10–7507. Swain v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 43 So. 3d 60. 

No. 10–7513. Anthony v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 10–7518. Carrasco v. Kernan, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 396 Fed. Appx. 362. 

No. 10–7519. Roberson v. Mississippi Insurance Guar­

anty Assn. Sup. Ct. Miss. Certiorari denied. 

No. 10–7527. Holcomb v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 117. 
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No. 10–7529. Turner v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 201 N. C. App. 727, 689 
S. E. 2d 601. 

No. 10–7530. Wells v. Jones, Warden. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 380 Fed. Appx. 331. 

No. 10–7531. White v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–7532. Williams v. Massey, Warden, et al. C. A. 
5th Cir. Certiorari denied. Reported below: 384 Fed. Appx. 335. 

No. 10–7533. Young v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. 

No. 10–7537. Huerta v. Arizona. Ct. App. Ariz. Certiorari 
denied. Reported below: 223 Ariz. 424, 224 P. 3d 240. 

No. 10–7541. Threatt v. Arredia et al. C. A. 6th Cir. 
Certiorari denied. 

No. 10–7542. Ybarra v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–7547. Allen v. Scribner, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 392 Fed. Appx. 565. 

No. 10–7551. Miller v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. Reported below: 74 App. Div. 
3d 1097, 903 N. Y. S. 2d 131. 

No. 10–7552. Sheets, aka Walker v. Georgia. Ct. App. Ga. 
Certiorari denied. Reported below: 302 Ga. App. XXVI. 

No. 10–7553. Presley v. Mississippi et al. C. A. 5th Cir. 
Certiorari denied. 

No. 10–7554. Mendoza v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–7558. Shaneberger v. Jones, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 615 F. 3d 448. 

No. 10–7559. Stewart v. Ozmint, Director, South Caro­

lina Department of Corrections, et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 356. 
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No. 10–7560. Brecht v. Marten et al. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–7561. Alladin v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–7562. Tillman v. Birkett, Warden, et al. C. A. 
6th Cir. Certiorari denied. 

No. 10–7568. Frankenberry v. Court of Common Pleas 
of Pennsylvania, Fayette County, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 334. 

No. 10–7569. Grethen v. Western Regional Director. 
C. A. 4th Cir. Certiorari denied. Reported below: 372 Fed. 
Appx. 431. 

No. 10–7570. Forte v. Barber et al. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–7571. Hawkins v. Illinois Department of Correc­

tions et al. C. A. 7th Cir. Certiorari denied. 

No. 10–7573. Gilbert v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 10–7574. Husband v. Kornbrath et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 379 Fed. Appx. 302. 

No. 10–7575. Gaston v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 398 Ill. App. 3d 1101, 988 
N. E. 2d 1123. 

No. 10–7580. Hazel v. Lappin, Director, Federal Bureau 
of Prisons, et al. (two judgments). C. A. 4th Cir. Certiorari 
denied. Reported below: 380 Fed. Appx. 343 (first judgment) and 
389 Fed. Appx. 224 (second judgment). 

No. 10–7584. Tek Ngo v. Holder, Attorney General. 
C. A. 3d Cir. Certiorari denied. Reported below: 385 Fed. 
Appx. 227. 

No. 10–7585. Pope v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 
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No. 10–7589. Thornton v. Mathena, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 385 Fed. Appx. 329. 

No. 10–7593. Reyes-Burgos v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 472 Fed. Appx. 277. 

No. 10–7594. Sixta v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. Reported below: 615 
F. 3d 569. 

No. 10–7596. Gray, By and on Behalf of His Son D. G. v. 
Lathrop R–II School District. C. A. 8th Cir. Certiorari de­
nied. Reported below: 611 F. 3d 419. 

No. 10–7597. Drum v. Calhoun et al. Ct. App. Tex., 5th 
Dist. Certiorari denied. Reported below: 299 S. W. 3d 360. 

No. 10–7603. Hughes v. King, Warden. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–7608. Forney v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 42 So. 3d 233. 

No. 10–7612. Ashcroft v. Oregon et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 398 Fed. Appx. 301. 

No. 10–7627. Franqui v. Florida. C. A. 11th Cir. Certio­
rari denied. 

No. 10–7639. Meeks v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. 

No. 10–7647. Clayton v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 10–7652. Richardson v. Inserra, Superintendent, 
Mid-Orange Correctional Facility. C. A. 2d Cir. Certio­
rari denied. Reported below: 621 F. 3d 196. 

No. 10–7653. Ratley v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 41 So. 3d 897. 

No. 10–7658. McLenithan v. Hill, Superintendent, Pow­

der River Correctional Facility. C. A. 9th Cir. Certio­
rari denied. 
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No. 10–7692. Waggoner v. Hernandez, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 393 Fed. Appx. 449. 

No. 10–7695. Williams v. Jones, Superintendent, Hyde 
Correctional Institution. C. A. 4th Cir. Certiorari denied. 
Reported below: 390 Fed. Appx. 269. 

No. 10–7698. Wrotten v. New York. App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 73 
App. Div. 3d 637, 901 N. Y. S. 2d 265. 

No. 10–7708. Alcala v. Lopez, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 394 Fed. Appx. 416. 

No. 10–7722. Osterback v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 39 So. 3d 334. 

No. 10–7731. Torres v. Duval, Acting Commissioner, Mas­

sachusetts Department of Correction. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 615 F. 3d 1. 

No. 10–7743. Sandoval v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 10–7752. Jordan v. Gobo, Inc. C. A. 4th Cir. Certiorari 
denied. Reported below: 393 Fed. Appx. 118. 

No. 10–7773. McKenzie v. Oregon Department of Cor­

rections et al. Ct. App. Ore. Certiorari denied. Reported 
below: 235 Ore. App. 380, 231 P. 3d 1191. 

No. 10–7800. Barretto v. Uribe, Acting Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 384 Fed. Appx. 644. 

No. 10–7827. Bishop v. Housing Authority of South Bend. 
Ct. App. Ind. Certiorari denied. Reported below: 920 N. E. 
2d 772. 

No. 10–7839. Stock v. Rednour, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 621 F. 3d 644. 

No. 10–7847. McMillen v. Dormire, Superintendent, Jef­

ferson City Correctional Center. Sup. Ct. Mo. Certio­
rari denied. 

No. 10–7853. Perez v. Nooth, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. 
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1190 OCTOBER TERM, 2010 

January 18, 2011 562 U. S. 

No. 10–7856. Blodgett v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 394 Fed. Appx. 392. 

No. 10–7863. White v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–7865. Willis v. Nagin, Mayor, City of New Or­

leans, Louisiana, et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 387 Fed. Appx. 473. 

No. 10–7866. Cox v. Astrue, Commissioner of Social Secu­

rity. C. A. 4th Cir. Certiorari denied. Reported below: 401 
Fed. Appx. 801. 

No. 10–7879. Beale v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 620 F. 3d 856. 

No. 10–7882. Williams v. Hall, Superintendent, Two Riv­

ers Correctional Institution. C. A. 9th Cir. Certiorari 
denied. 

No. 10–7886. Douglas v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 626 F. 3d 161. 

No. 10–7888. Benjamin v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 942. 

No. 10–7893. Webb v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 397 Fed. Appx. 850. 

No. 10–7894. Thomas v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 474. 

No. 10–7896. Patterson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–7898. Basciano v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 28. 

No. 10–7899. Bishawi v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–7901. Randall v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 25 So. 3d 1035. 

No. 10–7903. Carraway v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 612 F. 3d 642. 
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No. 10–7910. Terragna v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 631. 

No. 10–7914. Mainor v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 393 Fed. Appx. 10. 

No. 10–7915. Myers v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 364 Fed. Appx. 769. 

No. 10–7921. Guerra Rodriguez et al. v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 390 Fed. 
Appx. 652. 

No. 10–7923. Spears v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 391 Fed. Appx. 962. 

No. 10–7929. Dixon v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 396 Fed. Appx. 183. 

No. 10–7933. Kinsella v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 622 F. 3d 75. 

No. 10–7935. Cousins v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 255. 

No. 10–7936. Seay v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 620 F. 3d 919. 

No. 10–7938. Lebron-Ortiz v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 10–7940. Morales v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 10–7943. Lipscomb v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 604. 

No. 10–7945. West v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 612 F. 3d 993. 

No. 10–7947. Liang Yang v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 859. 

No. 10–7948. Stanford v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 394 Fed. Appx. 72. 

No. 10–7951. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 395 Fed. Appx. 637. 
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1192 OCTOBER TERM, 2010 

January 18, 2011 562 U. S. 

No. 10–7952. Kurtz v. Wisconsin. Ct. App. Wis. Certiorari 
denied. Reported below: 321 Wis. 2d 478, 774 N. W. 2d 476. 

No. 10–7954. Reyes-Gutierrez, aka Reyes Gutierrez v. 
United States. C. A. 11th Cir. Certiorari denied. Reported 
below: 390 Fed. Appx. 865. 

No. 10–7955. Evans v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 395 Fed. Appx. 617. 

No. 10–7956. Corrales-Felix v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 396 Fed. Appx. 474. 

No. 10–7957. Chavez-Rodriguez v. United States. C. A. 
9th Cir. Certiorari denied. 

No. 10–7959. Rodriguez-Lopez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 395 Fed. Appx. 112. 

No. 10–7961. Washington v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 394 Fed. Appx. 155. 

No. 10–7964. Lutcher v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–7970. McGee v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 397 Fed. Appx. 262. 

No. 10–7976. Sprenger v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 625 F. 3d 1305. 

No. 10–7978. Clive v. United States. C. A. 3d Cir. Certio­
rari denied. 

No. 10–7982. Houdersheldt v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 395 Fed. Appx. 66. 

No. 10–7985. Hahn v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 394 Fed. Appx. 381. 

No. 10–7986. Freeman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 99. 

No. 10–7987. Gaspar v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 394 Fed. Appx. 259. 

No. 10–7988. Garcia v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 394 Fed. Appx. 985. 
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No. 10–7989. Gotora v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 394 Fed. Appx. 180. 

No. 10–7992. Garza v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 403 Fed. Appx. 362. 

No. 10–7995. Horton v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 611 F. 3d 936. 

No. 10–7997. Lofton v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 393 Fed. Appx. 872. 

No. 10–8001. Goff v. United States. C. A. 6th Cir. Certio­
rari denied. Reported below: 400 Fed. Appx. 1. 

No. 10–8002. Hernandez-Rios v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 398 Fed. Appx. 272. 

No. 10–8005. Rangel v. Stansberry, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 385 Fed. Appx. 291. 

No. 10–8007. Skinner v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–8011. Sanders v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 622 F. 3d 779. 

No. 10–8012. Cooper v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 842. 

No. 10–8013. Collins v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 395 Fed. Appx. 117. 

No. 10–8016. Mendez-Valdez v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 395 Fed. Appx. 51. 

No. 10–8019. Clark v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 394 Fed. Appx. 842. 

No. 10–8029. Ziskind v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 10–8035. Branch v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 989 A. 2d 711. 

No. 10–8046. Benitez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 395 Fed. Appx. 120. 
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January 18, 2011 562 U. S. 

No. 10–8317. Foster v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 09–1212. Norfolk Southern Railway Co. v. Groves, 
Individually, dba Savannah Re-Load, et al. C. A. 11th Cir. 
Motion of Association of American Railroads for leave to file a 
brief as amicus curiae granted. Certiorari denied. Reported 
below: 586 F. 3d 1273. 

No. 10–237. Buonora v. Coggins. C. A. 2d Cir. Certiorari 
denied. Justice Sotomayor took no part in the consideration 
or decision of this petition. Reported below: 362 Fed. Appx. 224. 

No. 10–453. Apotex, Inc. v. Sebelius, Secretary of 
Health and Human Services, et al. C. A. D. C. Cir. Certio­
rari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 384 Fed. Appx. 4. 

No. 10–475. Sabhnani v. United States; and 
No. 10–476. Sabhnani v. United States. C. A. 2d Cir. 

Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of these petitions. Reported below: 599 
F. 3d 215. 

No. 10–487. Al-Adahi et al. v. Obama, President of the 
United States, et al. C. A. D. C. Cir. Certiorari denied. 
Justice Kagan took no part in the consideration or decision of 
this petition. Reported below: 613 F. 3d 1102. 

No. 10–661. Davis v. Department of Justice. C. A. D. C. 
Cir. Certiorari denied. The Chief Justice took no part in the 
consideration or decision of this petition. Reported below: 610 
F. 3d 750. 

No. 10–670. Sojourn Care, Inc., dba Sojourn Care of 
Tulsa v. Sebelius, Secretary of Health and Human Serv­

ices. C. A. 10th Cir. Certiorari denied. Justice Kagan took 
no part in the consideration or decision of this petition. 

No. 10–672. Drolett v. DeMarco et al. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 382 
Fed. Appx. 7. 

No. 10–6618. Baney v. Merit Systems Protection Board. 
C. A. Fed. Cir. Motion of petitioner for reconsideration of order 
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denying leave to proceed in forma pauperis [ante, p. 1001] denied. 
Motion for leave to proceed as a veteran granted. Certiorari 
denied. Justice Kagan took no part in the consideration or 
decision of these motions and this petition. Reported below: 360 
Fed. Appx. 119. 

No. 10–6799. Hammond v. Tufamerica, Inc. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. 

No. 10–7432. Gallegos v. Sisto, Warden, et al. C. A. 9th 
Cir. Motion of petitioner to defer consideration of petition for 
writ of certiorari denied. Certiorari denied. Reported below: 
384 Fed. Appx. 650. 

No. 10–7633. Harrison v. Harlem Hospital et al. C. A. 
2d Cir. Certiorari denied. Justice Sotomayor took no part in 
the consideration or decision of this petition. Reported below: 
364 Fed. Appx. 686. 

No. 10–7891. Niblock v. United States. C. A. 4th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 382 Fed. 
Appx. 296. 

No. 10–7913. Lea v. United States. C. A. 3d Cir. Certio­
rari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 416 Fed. Appx. 166. 

No. 10–7928. Mohamed v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 369 
Fed. Appx. 242. 

No. 10–7967. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. 

Rehearing Denied 

No. 09–10900. Jackson v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 855; 

No. 09–11291. Sears v. McNeil, Secretary, Florida De­

partment of Corrections, et al., ante, p. 872; 
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January 18, 24, 2011 562 U. S. 

No. 10–5317. Young v. United States District Court for 
the District of Columbia, ante, p. 915; 

No. 10–5532. Reece v. Countrywide Home Loans et al., 
ante, p. 927; 

No. 10–5969. Hyde v. Valdez, ante, p. 984; 
No. 10–6054. In re Medina, ante, p. 1001; 
No. 10–6134. DuHall v. Lennar Family of Builders, ante, 

p. 1010; 
No. 10–6215. McCray v. Chrysler LLC, ante, p. 1067; 
No. 10–6227. Williams, aka McCarthy v. Zavares, Execu­

tive Director, Colorado Department of Corrections, et 
al., ante, p. 987; 

No. 10–6305. Watkins v. Maryland Division of Correc­

tions et al., ante, p. 1031; 
No. 10–6309. Washington v. Harrelson et al., ante, 

p. 1032; 
No. 10–6317. Marshall v. Friend et al., ante, p. 1032; 
No. 10–6324. Grooms v. United States, ante, p. 974; 
No. 10–6326. Morales v. Harry, Warden, ante, p. 1014; 
No. 10–6353. Torrez v. Eley, ante, p. 1046; 
No. 10–6412. O’Connell v. Uttecht, Superintendent, 

Coyote Ridge Corrections Center, ante, p. 1014; 
No. 10–6439. Washington v. Propes, ante, p. 1032; 
No. 10–6603. Rashaw-Bey v. United States District 

Court for the Western District of Missouri, ante, p. 991; 
and 

No. 10–6743. Byrd v. United States, ante, p. 1019. Peti­
tions for rehearing denied. 

No. 09–10968. Po Kee Wong v. United States, ante, p. 857; 
and 

No. 10–5532. Reece v. Countrywide Home Loans et al., 
ante, p. 927. Motions for leave to file petitions for rehearing 
denied. 

No. 10–6934. In re Husband, ante, p. 1043. Petition for re­
hearing denied. Justice Kagan took no part in the consider­
ation or decision of this petition. 

January 24, 2011 

Certiorari Granted—Vacated and Remanded 

No. 10–136. Horel, Warden v. Solorio Valdovinos. C. A. 
9th Cir. Motion of respondent for leave to proceed in forma 
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pauperis granted. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of Harrington v. 
Richter, ante, p. 86. Reported below: 598 F. 3d 568. 

Certiorari Granted—Reversed. (See No. 10–333, ante, p. 216.) 

Certiorari Dismissed 

No. 10–7875. Jones v. Midstates Development, Inc., et al. 
Ct. App. Neb. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. 

No. 10–7900. Breest v. New Hampshire. Sup. Ct. N. H. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

Miscellaneous Orders 

No. 10A609 (10–7797). Anderson v. Cline, Warden, et al. 
C. A. 10th Cir. Application for stay, addressed to Justice 
Thomas and referred to the Court, denied. 

No. D–2478. In re Disbarment of Golden. Disbarment en­
tered. [For earlier order herein, see 561 U. S. 1044.] 

No. D–2479. In re Disbarment of Seligsohn. Disbarment 
entered. [For earlier order herein, see 561 U. S. 1044.] 

No. D–2480. In re Disbarment of Baron. Disbarment en­
tered. [For earlier order herein, see 561 U. S. 1044.] 

No. D–2484. In re Disbarment of Schainker. Disbarment 
entered. [For earlier order herein, see 561 U. S. 1044.] 

No. D–2486. In re Disbarment of Lee. Disbarment en­
tered. [For earlier order herein, see 561 U. S. 1045.] 

No. D–2488. In re Disbarment of Weaver. Disbarment 
entered. [For earlier order herein, see 561 U. S. 1045.] 

No. D–2494. In re Disbarment of Ford. Disbarment en­
tered. [For earlier order herein, see 561 U. S. 1052.] 

No. 10M65. Jasso et al. v. United States Forest Serv­

ice et al.; 
No. 10M66. Clemons v. Kansas; 
No. 10M67. Motton v. Grannis; and 
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January 24, 2011 562 U. S. 

No. 10M68. Boyer et ux. v. Friscia et al. Motions to di­
rect the Clerk to file petitions for writs of certiorari out of time 
denied. 

No. 132, Orig. Alabama et al. v. North Carolina. Brad­
ford R. Clark, Esq., the Special Master in this case, is hereby 
discharged with the thanks of the Court. [For earlier order 
herein, see, e. g., ante, p. 1176.] 

No. 09–1227. Bond v. United States. C. A. 3d Cir. [Cer­
tiorari granted, ante, p. 960.] Motion of the Acting Solicitor Gen­
eral for divided argument granted. 

No. 09–1343. J. McIntyre Machinery, Ltd. v. Nicastro 
et ux. Sup. Ct. N. J. [Certiorari granted, 561 U. S. 1058.] Mo­
tion of respondent Robert Nicastro, authorized representative of 
Estate of Roseanne Nicastro, to be substituted as party for Rose­
anne Nicastro granted. 

No. 10–313. Talk America, Inc. v. Michigan Bell Tele­

phone Co., dba AT&T Michigan; and 
No. 10–329. Isiogu et al. v. Michigan Bell Telephone 

Co., dba AT&T Michigan. C. A. 6th Cir. [Certiorari granted, 
ante, p. 1104.] Motion of petitioners to dispense with printing 
the joint appendix granted. Justice Kagan took no part in the 
consideration or decision of this motion. 

No. 10–717. Miccosukee Tribe of Indians of Florida v. 
Kraus-Anderson Construction Co. C. A. 11th Cir. The Act­
ing Solicitor General is invited to file a brief in this case express­
ing the views of the United States. 

No. 10–5967. Hammann v. Falls/Pinnacle, LLC, et al.; and 
Hammann v. Deyo et al. Ct. App. Minn. Motion of petitioner 
for reconsideration of order denying leave to proceed in forma 
pauperis [ante, p. 980] denied. 

No. 10–7889. Jewell v. United States. C. A. 8th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied. 
Petitioner is allowed until February 14, 2011, within which to pay 
the docketing fee required by Rule 38(a) and to submit a petition 
in compliance with Rule 33.1 of the Rules of this Court. 

No. 10–8101. In re Harvey; 
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No. 10–8188. In re Davis; 
No. 10–8190. In re Eshan; and 
No. 10–8231. In re Macklin. Petitions for writs of habeas 

corpus denied. 

No. 10–7904. In re Creveling. Motion of petitioner for 
leave to proceed in forma pauperis denied, and petition for writ 
of mandamus and/or prohibition dismissed. See this Court’s Rule 
39.8. 

Certiorari Granted 

No. 10–680. Howes, Warden v. Fields. C. A. 6th Cir. Mo­
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 617 F. 3d 813. 

No. 10–6549. Reynolds v. United States. C. A. 3d Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted limited to Question 1 presented by 
the petition. Reported below: 380 Fed. Appx. 125. 

Certiorari Denied 

No. 08–9917. Blankenship v. Hall, Warden. C. A. 11th 
Cir. Certiorari denied. Reported below: 542 F. 3d 1253. 

No. 09–1354. Association of American Physicians & Sur­

geons, Inc., et al. v. Food and Drug Administration et al. 
C. A. D. C. Cir. Certiorari denied. Reported below: 358 Fed. 
Appx. 179. 

No. 09–8253. Wiles v. Bagley, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 561 F. 3d 636. 

No. 09–9903. Martinez v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 882. 

No. 10–339. Benoit et al. v. Department of Agriculture 
et al. C. A. D. C. Cir. Certiorari denied. Reported below: 
608 F. 3d 17. 

No. 10–412. Vanderbilt University v. ICOS Corp. C. A. 
Fed. Cir. Certiorari denied. Reported below: 601 F. 3d 1297. 

No. 10–434. City of Santa Rosa, California, et al. v. De-

Santis, Guardian ad Litem, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 377 Fed. Appx. 690. 
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January 24, 2011 562 U. S. 

No. 10–468. TransCor America, LLC, et al. v. Schilling 
et al. C. A. 9th Cir. Certiorari denied. 

No. 10–522. Bianchi v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 386 Fed. Appx. 156. 

No. 10–542. Terry v. Tyson Farms, Inc. C. A. 6th Cir. 
Certiorari denied. Reported below: 604 F. 3d 272. 

No. 10–544. Gangi v. Verizon New England, Inc., dba 
Verizon Massachusetts, et al. C. A. 1st Cir. Certiorari de­
nied. Reported below: 603 F. 3d 71. 

No. 10–578. Wagoner County Rural Water District 
No. 2 et al. v. Grand River Dam Authority. Ct. Civ. App. 
Okla. Certiorari denied. Reported below: 241 P. 3d 1132. 

No. 10–591. Highland Capital Management, L. P. v. 
Schneider et al.; and 

No. 10–682. RBC Capital Markets, LLC, fka RBC Capital 
Markets Corp. v. Schneider et al. C. A. 2d Cir. Certiorari 
denied. Reported below: 607 F. 3d 322. 

No. 10–616. Salzano v. North Jersey Media Group, Inc., 
dba Record, et al. Sup. Ct. N. J. Certiorari denied. Re­
ported below: 201 N. J. 500, 993 A. 2d 778. 

No. 10–621. Brooks v. Gaenzle. C. A. 10th Cir. Certiorari 
denied. Reported below: 614 F. 3d 1213. 

No. 10–656. Muscarello v. Ogle County Board of Com­

missioners et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 610 F. 3d 416. 

No. 10–657. Martin v. Martin. Sup. Ct. N. H. Certiorari 
denied. Reported below: 160 N. H. 645, 8 A. 3d 60. 

No. 10–659. Colegio de Abogados de Puerto Rico v. 
Brown et al. C. A. 1st Cir. Certiorari denied. Reported 
below: 613 F. 3d 44. 

No. 10–662. Asworth, LLC, fka Asworth Corp., et al. v. 
Kentucky Department of Revenue, Finance and Adminis­

tration Cabinet, fka Revenue Cabinet. Ct. App. Ky. Cer­
tiorari denied. 
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No. 10–664. Joyce v. J. C. Penney Corp., Inc. C. A. 7th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 529. 

No. 10–676. Hawks v. Mattox et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 387 Fed. Appx. 878. 

No. 10–687. Albrecht et al., Individually and on Be­

half of All Others Similarly Situated v. Treon, Individu­

ally and in His Official Capacity as Coroner of Clermont 
County, Ohio, and on Behalf of All Others Similarly Sit­

uated, et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 617 F. 3d 890. 

No. 10–688. Estate of Schwing v. Lilly Health Plan 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 562 
F. 3d 522. 

No. 10–705. Barcenas-Barrera v. Holder, Attorney Gen­

eral. C. A. 5th Cir. Certiorari denied. Reported below: 394 
Fed. Appx. 100. 

No. 10–707. Roos v. Roos. Ct. App. Cal., 2d App. Dist. Cer­
tiorari denied. 

No. 10–712. Morris et al. v. Swofford. C. A. 11th Cir. 
Certiorari denied. Reported below: 395 Fed. Appx. 559. 

No. 10–733. Schulz et ux., Trustees of 1980 Schulz Liv­

ing Trust, as Amended, et al. v. King, Nevada State Engi­

neer. Sup. Ct. Nev. Certiorari denied. Reported below: 126 
Nev. 754. 

No. 10–739. Abou-Hussein v. Gates, Secretary of De­

fense, et al. C. A. D. C. Cir. Certiorari denied. 

No. 10–743. Sullivan v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 202 N. C. App. 553, 691 
S. E. 2d 417. 

No. 10–777. Romala Stone, Inc. v. Home Depot U. S. A., 
Inc. C. A. Fed. Cir. Certiorari denied. Reported below: 392 
Fed. Appx. 875. 

No. 10–818. Walbaum v. Commissioner of Internal Reve­

nue. C. A. 8th Cir. Certiorari denied. Reported below: 387 
Fed. Appx. 668. 
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January 24, 2011 562 U. S. 

No. 10–5764. Dawn Eagle v. Yerington Paiute Tribe. 
C. A. 9th Cir. Certiorari denied. Reported below: 603 F. 3d 
1161. 

No. 10–6017. Scott v. Urlich et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 370 Fed. Appx. 970. 

No. 10–6695. Martinez-Mendoza v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 384 Fed. Appx. 338. 

No. 10–6753. Evans v. United States. Ct. App. D. C. Cer­
tiorari denied. Reported below: 987 A. 2d 1138. 

No. 10–6756. Fields v. West Virginia. Sup. Ct. App. W. Va. 
Certiorari denied. Reported below: 225 W. Va. 753, 696 S. E. 
2d 269. 

No. 10–7193. Cross v. Wisconsin. Sup. Ct. Wis. Certiorari 
denied. Reported below: 326 Wis. 2d 492, 786 N. W. 2d 64. 

No. 10–7528. Goff v. Bagley, Warden. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 601 F. 3d 445. 

No. 10–7599. Hay v. J. L. D. Ct. App. Wis. Certiorari 
denied. 

No. 10–7600. Hall v. Koreski. C. A. 9th Cir. Certiorari 
denied. Reported below: 388 Fed. Appx. 689. 

No. 10–7605. Fox v. McNeil, Secretary, Florida Depart­

ment of Corrections. C. A. 11th Cir. Certiorari denied. Re­
ported below: 373 Fed. Appx. 32. 

No. 10–7611. DeVaughn v. Sniff, Sheriff, Riverside 
County, California. C. A. 9th Cir. Certiorari denied. 

No. 10–7615. Jackson v. Jackson et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 664. 

No. 10–7616. Martinez v. Campbell, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 10–7617. Luh v. Missouri et al. C. A. 8th Cir. Certio­
rari denied. 

No. 10–7619. Thompson v. Cate, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 
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562 U. S. January 24, 2011 

No. 10–7629. Faurot v. Terhune et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 357 Fed. Appx. 137. 

No. 10–7631. Ford v. Sisto, Warden. C. A. 9th Cir. Certio­
rari denied. 

No. 10–7632. Hudson v. California Department of Cor­

rections et al. C. A. 9th Cir. Certiorari denied. 

No. 10–7634. Gale v. Anderson. C. A. 4th Cir. Certiorari 
denied. Reported below: 371 Fed. Appx. 394. 

No. 10–7637. Spencer v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 609 F. 3d 1170. 

No. 10–7641. Emmett v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. Reported below: 379 
Fed. Appx. 321. 

No. 10–7646. Davis v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–7648. Nigro v. Evans, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 399 Fed. Appx. 279. 

No. 10–7650. Paredes v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
617 F. 3d 315. 

No. 10–7654. Shaw v. Campbell, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 572. 

No. 10–7656. Lockhart v. Barnhart, Warden. C. A. 1st 
Cir. Certiorari denied. 

No. 10–7662. Jarvis v. Maryland. C. A. 4th Cir. Certiorari 
denied. Reported below: 394 Fed. Appx. 11. 

No. 10–7663. Jarvis v. Montgomery County, Maryland. 
C. A. 4th Cir. Certiorari denied. Reported below: 394 Fed. 
Appx. 12. 
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January 24, 2011 562 U. S. 

No. 10–7666. Houston v. San Diego County, California, 
et al. C. A. 9th Cir. Certiorari denied. 

No. 10–7667. Grimes v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–7671. Gary v. DeKalb County, Georgia, et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 352 Fed. 
Appx. 360. 

No. 10–7673. Dunn v. Parker, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 787. 

No. 10–7674. Barnett v. Keith, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 393 Fed. Appx. 562. 

No. 10–7675. Reddell v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 10–7676. Subh v. Wal-Mart Stores, Inc., et al. C. A. 
3d Cir. Certiorari denied. Reported below: 386 Fed. Appx. 31. 

No. 10–7681. Knowles v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 41 So. 3d 218. 

No. 10–7683. Roe v. Yates, Warden. C. A. 9th Cir. Certio­
rari denied. 

No. 10–7684. Stauffer v. Vazquez, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–7688. Keith v. Washington. C. A. 11th Cir. Certio­
rari denied. 

No. 10–7696. Wilburn v. Tate. Ct. App. Cal., 4th App. Dist., 
Div. 1. Certiorari denied. Reported below: 184 Cal. App. 4th 
150, 109 Cal. Rptr. 3d 18. 

No. 10–7717. Byers v. Basinger, Superintendent, Wabash 
Valley Correctional Facility. C. A. 7th Cir. Certiorari de­
nied. Reported below: 610 F. 3d 980. 

No. 10–7718. Conklin v. EMC Mortgage Corp. Super. Ct. 
Pa. Certiorari denied. Reported below: 984 A. 2d 1027. 
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No. 10–7763. Brown v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–7832. Burton v. Spokane Police Department 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 383 
Fed. Appx. 671. 

No. 10–7861. James v. Spokane Community College. Sup. 
Ct. Wash. Certiorari denied. 

No. 10–7877. Nichols v. Coleman, Superintendent, State 
Correctional Institution at Fayette, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–7878. Nicholls v. Colorado. Ct. App. Colo. Certio­
rari denied. 

No. 10–7907. Asbury v. South Carolina Department of 
Corrections. Sup. Ct. S. C. Certiorari denied. 

No. 10–7911. Adler v. Gonzalez, Acting Warden. C. A. 
9th Cir. Certiorari denied. 

No. 10–7927. Brown v. Gaetz, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 10–7937. McLaughlin v. West Virginia. Sup. Ct. App. 
W. Va. Certiorari denied. Reported below: 226 W. Va. 229, 700 
S. E. 2d 289. 

No. 10–7977. Slater v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 996 A. 2d 15. 

No. 10–7981. Harris v. Frakes, Superintendent, Monroe 
Correctional Complex. C. A. 9th Cir. Certiorari denied. 
Reported below: 395 Fed. Appx. 390. 

No. 10–8042. Castro-Davis v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 612 F. 3d 53. 

No. 10–8044. Xu Jun Lee v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 395 Fed. Appx. 428. 

No. 10–8047. Montgomery v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 398 Fed. Appx. 843. 
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January 24, 2011 562 U. S. 

No. 10–8048. Rich v. Tamez, Warden. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 384 Fed. Appx. 390. 

No. 10–8051. Osorio-Norena v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 10–8052. Banks v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 10–8053. Cox v. United States. C. A. 11th Cir. Certio­
rari denied. Reported below: 393 Fed. Appx. 617. 

No. 10–8056. Sims v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 398 Fed. Appx. 494. 

No. 10–8057. Griffin v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 311. 

No. 10–8062. Carlson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 613 F. 3d 813. 

No. 10–8063. Voice v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 622 F. 3d 870. 

No. 10–8069. Saleh v. Dunbar, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 393 Fed. Appx. 566. 

No. 10–8070. Smith v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 10–8072. Brazil v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 395 Fed. Appx. 205. 

No. 10–8073. Tinker v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 985 A. 2d 463. 

No. 10–8074. Casas-Herrera v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 404 Fed. Appx. 212. 

No. 10–8075. Vargas Espinoza v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 396 Fed. Appx. 122. 

No. 10–8078. Moore v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 624 Fed. Appx. 875. 

No. 10–8079. Walker v. Smeal, Acting Secretary, Penn­

sylvania Department of Corrections, et al. C. A. 3d Cir. 
Certiorari denied. 
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562 U. S. January 24, 2011 

No. 10–8081. Trautman v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 395 Fed. Appx. 141. 

No. 10–747. Harrington v. Atlantic Sounding Co., Inc., 
et al. C. A. 2d Cir. Certiorari denied. Justice Sotomayor 
took no part in the consideration or decision of this petition. Re­
ported below: 602 F. 3d 113. 

No. 10–8061. Williams v. United States District Court 
for the District of New Jersey. C. A. 3d Cir. Certiorari 
denied. Justice Kagan took no part in the consideration or 
decision of this petition. Reported below: 408 Fed. Appx. 561. 

Rehearing Denied 

No. 10–455. Walsh v. Krantz et al., ante, p. 1092; 
No. 10–464. Texas Disposal Systems Landfill, Inc. v. En­

vironmental Protection Agency et al., ante, p. 1064; 
No. 10–6060. Dunbar v. Hawaii, ante, p. 1067; 
No. 10–6075. Thompson v. Workman, Warden, ante, p. 1008; 
No. 10–6125. Eubanks v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 1009; 

No. 10–6233. Riley v. Supreme Court of Pennsylvania, 
ante, p. 1013; 

No. 10–6421. Brown v. Milyard, Warden, et al., ante, 
p. 1014; 

No. 10–6558. Whitlow v. City of Roanoke, Virginia, ante, 
p. 1067; 

No. 10–6559. White v. Fairfax County, Virginia, ante, 
p. 1067; 

No. 10–6583. Medina v. Scribner, Warden, ante, p. 1068; 
No. 10–6590. Meeks v. Tennessee Department of Correc­

tion et al., ante, p. 1068; 
No. 10–6655. Thomas v. United States, ante, p. 1049; 
No. 10–6736. Landry v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion, ante, p. 1070; 
No. 10–7070. Littrell v. United States, ante, p. 1053; and 
No. 10–7227. Barkley v. Glover, Administrator, North­

ern State Prison, et al., ante, p. 1114. Petitions for rehear­
ing denied. 
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1208 OCTOBER TERM, 2010 

January 24, 25, 26, February 8, 2011 562 U. S. 

No. 09–8695. Coryell v. California Department of Cor­

rections et al., 559 U. S. 1015. Motion for leave to file petition 
for rehearing denied. 

No. 10–5328. Tillman v. New Line Cinema et al., ante, 
p. 1085. Petition for rehearing denied. The Chief Justice 
took no part in the consideration or decision of this petition. 

No. 10–6396. David v. Fidelity Investments et al., ante, 
p. 1054. Petition for rehearing denied. Justice Sotomayor 
took no part in the consideration or decision of this petition. 

No. 10–7175. Bankoff v. United States, ante, p. 1086. Peti­
tion for rehearing denied. Justice Kagan took no part in the 
consideration or decision of this petition. 

January 25, 2011 
Certiorari Denied 

No. 10–8590 (10A737). Hammond v. Owens, Commissioner, 
Georgia Department of Corrections, et al. Super. Ct. Ful­
ton County, Ga. Application for stay of execution of sentence of 
death, presented to Justice Thomas, and by him referred to the 
Court, denied. Certiorari denied. The order heretofore entered 
by Justice Thomas is vacated. 

January 26, 2011 

Dismissal Under Rule 46 

No. 10–832. Gunn v. Reliance Standard Life Insurance 
Co. et al. C. A. 9th Cir. Certiorari dismissed under this 
Court’s Rule 46.1. Reported below: 399 Fed. Appx. 147. 

February 8, 2011 
Miscellaneous Order 

No. 10A785. Link v. Lombardi, Director, Missouri De­

partment of Corrections, et al. Application for stay of exe­
cution of sentence of death, presented to Justice Alito, and by 
him referred to the Court, denied. 
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562 U. S. February 8, 15, 16, 18, 2011 

Certiorari Denied 

No. 10–8869 (10A784). Link v. Nixon, Governor of Mis­

souri, et al. C. A. 8th Cir. Application for stay of execution 
of sentence of death, presented to Justice Alito, and by him 
referred to the Court, denied. Certiorari denied. 

February 15, 2011 

Miscellaneous Order 

No. 10–8967 (10A805). In re Hall. Application for stay of 
execution of sentence of death, presented to Justice Scalia, and 
by him referred to the Court, denied. Petition for writ of habeas 
corpus denied. 

Certiorari Denied 

No. 10–8966 (10A804). Hall v. Texas. Ct. Crim. App. Tex. 
Application for stay of execution of sentence of death, presented 
to Justice Scalia, and by him referred to the Court, denied. 
Certiorari denied. 

February 16, 2011 
Certiorari Denied 

No. 10–8973 (10A811). Spisak v. Tibbals, Warden. C. A. 
6th Cir. Application for stay of execution of sentence of death, 
presented to Justice Kagan, and by her referred to the Court, 
denied. Certiorari denied. 

February 18, 2011 

Miscellaneous Orders 

No. 09–1159. Board of Trustees of the Leland Stanford 
Junior University v. Roche Molecular Systems, Inc., et al. 
C. A. Fed. Cir. [Certiorari granted, ante, p. 1001.] Motion of 
the Acting Solicitor General for leave to participate in oral argu­
ment as amicus curiae and for divided argument granted. 

No. 09–1454. Camreta v. Greene, Personally and as 
Next Friend of S. G., a Minor, et al.; and 

No. 09–1478. Alford, Deputy Sheriff, Deschutes County, 
Oregon v. Greene, Personally and as Next Friend of S. G., 
a Minor, et al. C. A. 9th Cir. [Certiorari granted, ante, p. 960.] 
Motion of the Acting Solicitor General for leave to participate 
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in oral argument as amicus curiae and for divided argument 
granted. 

No. 10–188. Schindler Elevator Corp. v. United States 
ex rel. Kirk. C. A. 2d Cir. [Certiorari granted, 561 U. S. 
1058.] Motion of the Acting Solicitor General for leave to partici­
pate in oral argument as amicus curiae and for divided argument 
granted. Justice Kagan took no part in the consideration or 
decision of this motion. 

February 22, 2011 

Dismissal Under Rule 46 

No. 10–8577. Robilio v. Self Help Ventures Fund. Ct. 
App. Tenn. Certiorari dismissed under this Court’s Rule 46.1. 

Certiorari Granted—Vacated and Remanded 

No. 10–324. United States v. Praylow. C. A. 2d Cir. Cer­
tiorari granted, judgment vacated, and case remanded for further 
consideration in light of Abbott v. United States, ante, p. 8. Jus­

tice Sotomayor took no part in the consideration or decision of 
this petition. Reported below: 380 Fed. Appx. 109. 

No. 10–6456. Sturgis v. United States. C. A. 8th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Arizona v. Gant, 556 U. S. 332 (2009). 
Reported below: 366 Fed. Appx. 713. 

No. 10–6521. Garza v. United States. C. A. 5th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Magwood v. Patterson, 561 U. S. 320 
(2010). Reported below: 371 Fed. Appx. 481. 

Certiorari Dismissed 

No. 10–7786. Simpson v. Johnson, Director, Virginia De­

partment of Corrections, et al. C. A. 4th Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. Reported 
below: 385 Fed. Appx. 349. 
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562 U. S. February 22, 2011 

No. 10–7885. Blaxton v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Motion of petitioner for leave to proceed in forma pau­
peris denied, and certiorari dismissed. See this Court’s Rule 
39.8. Reported below: 48 So. 3d 914. 

No. 10–7960. Miller v. California. Sup. Ct. Cal. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 

No. 10–7965. Yoder v. White, Warden. C. A. 9th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–8050. Mills v. Lempke, Superintendent, Five 
Points Correctional Facility. C. A. 2d Cir. Motion of peti­
tioner for leave to proceed in forma pauperis denied, and certio­
rari dismissed. See this Court’s Rule 39.8. 

No. 10–8055. Mills v. New York. County Ct., Genesee 
County, N. Y. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. 

No. 10–8071. Moore v. North Dakota. Sup. Ct. N. D. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Reported below: 791 N. W. 2d 376. 

No. 10–8112. Gillard v. Board of Trustees of Community 
College District No. 508. C. A. 7th Cir. Motion of petitioner 
for leave to proceed in forma pauperis denied, and certiorari 
dismissed. See this Court’s Rule 39.8. Reported below: 393 Fed. 
Appx. 399. 
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February 22, 2011 562 U. S. 

No. 10–8210. Patterson v. Schriro et al. C. A. 9th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–8572. Francis v. United States. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Kagan took no part in the 
consideration or decision of this motion and this petition. 

Miscellaneous Orders 

No. 10A827. Adams v. Texas. Application for stay of execu­
tion of sentence of death, presented to Justice Scalia, and by 
him referred to the Court, denied. 

No. D–2495. In re Disbarment of Woghin. Disbarment 
entered. [For earlier order herein, see ante, p. 808.] 

No. D–2496. In re Disbarment of Orci. Disbarment en­
tered. [For earlier order herein, see ante, p. 808.] 

No. D–2497. In re Disbarment of Stein. Disbarment en­
tered. [For earlier order herein, see ante, p. 808.] 

No. D–2498. In re Disbarment of Toner. Disbarment 
entered. [For earlier order herein, see ante, p. 808.] 

No. D–2499. In re Disbarment of Kress. Disbarment en­
tered. [For earlier order herein, see ante, p. 808.] 

No. D–2500. In re Disbarment of Kimmel. Disbarment 
entered. [For earlier order herein, see ante, p. 809.] 

No. D–2501. In re Disbarment of Shaffer. Disbarment 
entered. [For earlier order herein, see ante, p. 809.] 

No. D–2502. In re Disbarment of Nicholls. Disbarment 
entered. [For earlier order herein, see ante, p. 809.] 

No. D–2503. In re Disbarment of Strasson. Disbarment 
entered. [For earlier order herein, see ante, p. 809.] 
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No. D–2504. In re Disbarment of Krouner. Disbarment 
entered. [For earlier order herein, see ante, p. 809.] 

No. D–2505. In re Disbarment of Wickenkamp. Disbar­
ment entered. [For earlier order herein, see ante, p. 809.] 

No. D–2506. In re Disbarment of Chambers. Disbarment 
entered. [For earlier order herein, see ante, p. 809.] 

No. D–2507. In re Disbarment of Hutchinson. Disbar­
ment entered. [For earlier order herein, see ante, p. 809.] 

No. D–2509. In re Disbarment of Shweky. Disbarment 
entered. [For earlier order herein, see ante, p. 810.] 

No. D–2568. In re Disbarment of Jones. Disbarment en­
tered. [For earlier order herein, see ante, p. 818.] 

No. D–2577. In re Rothschild. John David Rothschild, of 
Sonoma, Cal., having requested to resign as a member of the Bar 
of this Court, it is ordered that his name be stricken from the 
roll of attorneys admitted to the practice of law before this Court. 
The rule to show cause, issued on November 15, 2010 [ante, 
p. 1039], is discharged. 

No. 10M69. S. G. v. J. H. Motion for leave to proceed as a 
veteran denied. 

No. 10M70. Sealed Appellant v. Sealed Appellee. Mo­
tion for leave to file petition for writ of certiorari under seal with 
redacted copies for the public record granted. 

No. 10M71. Davis v. Texas. Motion for leave to proceed in 
forma pauperis without an affidavit of indigency executed by 
petitioner granted. 

No. 10M72. Searles v. West Hartford Board of Educa­

tion et al.; 
No. 10M73. Pang et ux. v. First Hawaiian Bank; and 
No. 10M74. Falso v. Sutherland Global Services. Mo­

tions to direct the Clerk to file petitions for writs of certiorari 
out of time denied. 

No. 09–1476. Borough of Duryea, Pennsylvania, et al. 
v. Guarnieri. C. A. 3d Cir. [Certiorari granted, ante, p. 960.] 
Motion of the Acting Solicitor General for leave to participate in 
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oral argument as amicus curiae and for divided argument 
granted. 

No. 09–11121. J. D. B. v. North Carolina. Sup. Ct. N. C. 
[Certiorari granted, ante, p. 1001.] Motion of the Acting Solicitor 
General for leave to participate in oral argument as amicus cu­
riae and for divided argument granted. 

No. 10–537. Osage Nation v. Irby, Secretary-Member, 
Oklahoma Tax Commission, et al. C. A. 10th Cir.; and 

No. 10–627. City of New York, New York v. Permanent 
Mission of India to the United Nations et al. C. A. 2d Cir. 
The Acting Solicitor General is invited to file briefs in these cases 
expressing the views of the United States. Justice Kagan took 
no part in the consideration or decision of these petitions. 

No. 10–6576. White v. Green et al. C. A. 3d Cir. Motion 
of petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 1059] denied. 

No. 10–6987. Holmes v. East Cooper Hospital, Inc., et al. 
Sup. Ct. S. C. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [ante, p. 1133] denied. 

No. 10–7029. Williams v. Smallwood et al. C. A. 8th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 1129] denied. 

No. 10–7137. Dunlap v. Michigan. Ct. App. Mich. Motion 
of petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 1129] denied. 

No. 10–7803. Breen et ux. v. Guttman. C. A. 4th Cir.; 
No. 10–8059. Riley v. Louisiana State Bar Assn. et al. 

C. A. 5th Cir.; 
No. 10–8374. Farmer v. Alaska. Sup. Ct. Alaska; 
No. 10–8444. Throckmorton v. United States. C. A. 3d 

Cir.; and 
No. 10–8594. Selvy v. United States. C. A. 8th Cir. Mo­

tions of petitioners for leave to proceed in forma pauperis denied. 
Petitioners are allowed until March 15, 2011, within which to pay 
the docketing fees required by Rule 38(a) and to submit petitions 
in compliance with Rule 33.1 of the Rules of this Court. 

No. 10–7851. Oparaji v. Atlantic Container Line et al. 
C. A. 2d Cir.; and 
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No. 10–8150. Cohen v. Federal Express Corp. C. A. 2d 
Cir. Motions of petitioners for leave to proceed in forma pau­
peris denied. Petitioners are allowed until March 15, 2011, 
within which to pay the docketing fees required by Rule 38(a) 
and to submit petitions in compliance with Rule 33.1 of the Rules 
of this Court. Justice Sotomayor took no part in the consider­
ation or decision of these motions. 

No. 10–8010. Vega v. Holder, Attorney General. C. A. 
9th Cir. Motion of petitioner for leave to proceed in forma pau­
peris denied. Petitioner is allowed until March 15, 2011, within 
which to pay the docketing fee required by Rule 38(a) and to 
submit a petition in compliance with Rule 33.1 of the Rules of 
this Court. Justice Breyer took no part in the consideration 
or decision of this motion. 

No. 10–8293. In re Foster; 
No. 10–8397. In re Al-Zaghari; 
No. 10–8432. In re Carter; 
No. 10–8636. In re Daniels; 
No. 10–8703. In re Rice; and 
No. 10–8704. In re Richard. Petitions for writs of habeas 

corpus denied. 

No. 10–7775. In re Croft; 
No. 10–7884. In re Bivens; 
No. 10–8138. In re Trader; 
No. 10–8301. In re Whitmer; and 
No. 10–8412. In re Smithback. Petitions for writs of man­

damus denied. 

Certiorari Granted 

No. 10–507. Pacific Operators Offshore, LLP, et al. v. 
Valladolid et al. C. A. 9th Cir. Certiorari granted. Re­
ported below: 604 F. 3d 1126. 

No. 10–514. Stok & Associates, P. A. v. Citibank, N. A. 
C. A. 11th Cir. Certiorari granted. Reported below: 387 Fed. 
Appx. 921. 

Certiorari Denied 

No. 09–1215. Norwood v. Vance et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 591 F. 3d 1062. 
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No. 09–10203. Mitrano v. District of Columbia Bar. 
C. A. D. C. Cir. Certiorari denied. 

No. 10–334. Roberson v. Shinseki, Secretary of Veter­

ans Affairs. C. A. Fed. Cir. Certiorari denied. Reported 
below: 607 F. 3d 809. 

No. 10–348. Jianlin Zhang v. Holder, Attorney General. 
C. A. 10th Cir. Certiorari denied. Reported below: 375 Fed. 
Appx. 879. 

No. 10–418. Under Seal #10 v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 597 F. 3d 189. 

No. 10–422. Exide Technologies v. EnerSys Delaware, 
Inc. C. A. 3d Cir. Certiorari denied. Reported below: 607 
F. 3d 957. 

No. 10–432. Beggs, Sheriff, Cleveland County, Okla­

homa, et al. v. Aboen, Personal Representative of the 
Estate of Crowell, Deceased. Sup. Ct. Okla. Certiorari de­
nied. Reported below: 237 P. 3d 134. 

No. 10–436. R. H., by His Parents and Next Friends, 
Emily H. et vir v. Plano Independent School District. 
C. A. 5th Cir. Certiorari denied. Reported below: 607 F. 3d 
1003. 

No. 10–454. Arizona Cattle Growers’ Assn. v. Salazar, 
Secretary of the Interior, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 606 F. 3d 1160. 

No. 10–469. Baldwin v. United States District Court for 
the District of the Northern Mariana Islands et al. 
C. A. 9th Cir. Certiorari denied. 

No. 10–499. Landmark Screens, LLC v. Morgan, Lewis & 
Bockius LLP et al. Ct. App. Cal., 6th App. Dist. Certiorari 
denied. Reported below: 183 Cal. App. 4th 238, 107 Cal. Rptr. 
3d 373. 

No. 10–508. Cozzi v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 613 F. 3d 725. 

No. 10–558. Saunders v. Emory Healthcare, Inc. C. A. 
11th Cir. Certiorari denied. Reported below: 360 Fed. Appx. 
110. 
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No. 10–564. Coyote Publishing, Inc., dba High Desert 
Advocate, et al. v. Cortez Masto, Attorney General of 
Nevada. C. A. 9th Cir. Certiorari denied. Reported below: 
598 F. 3d 592. 

No. 10–566. McCreary County, Kentucky, et al. v. Amer­

ican Civil Liberties Union of Kentucky et al. C. A. 6th 
Cir. Certiorari denied. Reported below: 607 F. 3d 439. 

No. 10–572. Republic of Argentina et al. v. EM Ltd. 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 389 
Fed. Appx. 38. 

No. 10–594. Allen v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 605 F. 3d 461. 

No. 10–605. Home Builders Association of Northern 
California et al. v. United States Fish and Wildlife Serv­

ice et al. C. A. 9th Cir. Certiorari denied. Reported below: 
616 F. 3d 983. 

No. 10–653. PSKS, Inc., dba Kay’s Kloset . . . Kay’s Shoes 
v. Leegin Creative Leather Products, Inc. C. A. 5th Cir. 
Certiorari denied. Reported below: 615 F. 3d 412. 

No. 10–665. Brown v. Kansas City Freightliner Sales, 
Inc., dba Joplin Freightliner Sales, et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 617 F. 3d 995. 

No. 10–666. Dier et al. v. Merck & Co., Inc. C. A. 5th Cir. 
Certiorari denied. Reported below: 388 Fed. Appx. 391. 

No. 10–684. Bell, Individually and on Behalf of All 
Others Similarly Situated v. Callaway Partners, LLC, 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 394 
Fed. Appx. 632. 

No. 10–686. Human Life of Washington, Inc. v. Brum­

sickle, Chair, Washington State Public Disclosure Com­

mission, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 624 F. 3d 990. 

No. 10–689. Barbour v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 35 So. 3d 1142. 
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No. 10–691. Alliance Logistics, Inc., nka Alliance 3PL 
Corp. v. New Prime, Inc., dba Prime, Inc. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 614 F. 3d 703. 

No. 10–692. Schneller v. Able Home Care, Inc., et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 389 Fed. 
Appx. 90. 

No. 10–693. Ernst & Young, LLP, et al. v. Clark, Commis­

sioner, Kentucky Department of Insurance, et al. Sup. 
Ct. Ky. Certiorari denied. Reported below: 323 S. W. 3d 682. 

No. 10–696. Johnson v. City of Memphis, Tennessee, 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 617 
F. 3d 864. 

No. 10–703. Mumid et al. v. Abraham Lincoln High 
School et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 618 F. 3d 789. 

No. 10–714. Marion, Receiver for Bentley Financial 
Services, Inc. v. Peninsula Bank et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 591 F. 3d 137. 

No. 10–723. Grey v. Texas. Ct. App. Tex., 3d Dist. Certio­
rari denied. 

No. 10–734. Gracia Bazan v. Texas. Ct. App. Tex., 13th 
Dist. Certiorari denied. 

No. 10–744. Waldron v. Conway, Superintendent, Attica 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 10–745. Urnikis-Negro v. American Family Property 
Services et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 616 F. 3d 665. 

No. 10–750. Bradford v. Swarthout, Acting Warden, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 376 
Fed. Appx. 715. 

No. 10–758. B. D. S. D. v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. Reported below: 289 S. W. 3d 889. 

No. 10–759. Aslani et al. v. State Farm Mutual Automo­

bile Insurance Co. et al. Ct. App. Mich. Certiorari denied. 
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No. 10–761. Doley et al. v. Winston & Strawn, LLP. 
C. A. D. C. Cir. Certiorari denied. Reported below: 384 Fed. 
Appx. 1. 

No. 10–763. Jackson et al. v. Estelle’s Place, LLC, et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 391 Fed. 
Appx. 239. 

No. 10–767. Martinez v. Government of the Virgin Is­

lands. C. A. 3d Cir. Certiorari denied. Reported below: 620 
F. 3d 321. 

No. 10–774. Haywood et al. v. Locke, Secretary of Com­

merce. C. A. 4th Cir. Certiorari denied. Reported below: 387 
Fed. Appx. 355. 

No. 10–780. Ping Yip v. Hugs to Go LLC et al. C. A. Fed. 
Cir. Certiorari denied. Reported below: 377 Fed. Appx. 973. 

No. 10–781. Wilkinson et al. v. Torres et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 610 F. 3d 546. 

No. 10–782. Thampi v. Manatee County Board of Commis­

sioners. C. A. 11th Cir. Certiorari denied. Reported below: 
384 Fed. Appx. 983. 

No. 10–784. Carmona v. Carmona et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 603 F. 3d 1041. 

No. 10–787. Kleinman v. New Jersey Department of 
Labor, Division of Unemployment and Disability Insur­

ance. Super. Ct. N. J., App. Div. Certiorari denied. 

No. 10–789. Barrett et al. v. Ventura County, Califor­

nia. Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 10–791. Rederiet Otto Danielsen, A. S., et al. v. 
Stacy. C. A. 9th Cir. Certiorari denied. Reported below: 609 
F. 3d 1033. 

No. 10–793. Mack v. Nevada. Sup. Ct. Nev. Certiorari de­
nied. Reported below: 126 Nev. 735. 

No. 10–800. Wilson v. Thompson, Commissioner, Kentucky 
Department of Corrections, et al. C. A. 6th Cir. Certio­
rari denied. Reported below: 620 F. 3d 699. 
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No. 10–802. Miner, aka Arciszewska v. Holder, Attorney 
General. C. A. 1st Cir. Certiorari denied. 

No. 10–805. Tu My Tong v. Rone et al. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 10–806. Vargas v. Wughalter et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 110. 

No. 10–811. Day et al.  v. Apoliona et al.; and 
No. 10–825. Marumoto v. Day et al. C. A. 9th Cir. Certio­

rari denied. Reported below: 616 F. 3d 918. 

No. 10–812. Domnitz v. Reese et al. Sup. Ct. Nev. Cer­
tiorari denied. Reported below: 126 Nev. 706. 

No. 10–813. Mirayes v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 10–815. Schneller v. Zoning Hearing Board of 
Radnor Township; and Schneller v. Radnor Township 
Board of Commissioners. Commw. Ct. Pa. Certiorari denied. 
Reported below: 973 A. 2d 1115 (both judgments). 

No. 10–816. DeHenre v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. Reported below: 43 So. 3d 407. 

No. 10–817. Parish v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 10–819. Taylor v. Hale et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 396 Fed. Appx. 116. 

No. 10–820. Schain et al. v. Schmidt et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 396 Fed. Appx. 713. 

No. 10–823. Weneta v. Wright, Warden. Sup. Ct. Va. 
Certiorari denied. 

No. 10–824. Woodruff v. Grundmann, Chairman, Merit 
Systems Protection Board. C. A. D. C. Cir. Certiorari de­
nied. Reported below: 383 Fed. Appx. 5. 

No. 10–829. Steven I. et al. v. Central Bucks School 
District. C. A. 3d Cir. Certiorari denied. Reported below: 
618 F. 3d 411. 
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No. 10–831. Gaitan-Ayala v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 454 Fed. Appx. 538. 

No. 10–837. Smith v. Anderson et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 389 Fed. Appx. 789. 

No. 10–839. Seger-Thomschitz v. Dunbar. C. A. 5th Cir. 
Certiorari denied. Reported below: 615 F. 3d 574. 

No. 10–845. Cabrera v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 379 Fed. Appx. 24. 

No. 10–846. Strategic Housing Finance Corporation of 
Travis County v. United States. C. A. Fed. Cir. Certiorari 
denied. Reported below: 608 F. 3d 1317. 

No. 10–849. Filipczyk v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 973. 

No. 10–850. Ohio v. Roseborough. Ct. App. Ohio, Ashland 
County. Certiorari denied. 

No. 10–853. Zabara v. Byrne et al. Super. Ct. Pa. Cer­
tiorari denied. 

No. 10–858. Partain v. Isgur et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 390 Fed. Appx. 326. 

No. 10–860. Repking et al. v. Lokey et al. Sup. Ct. Ark. 
Certiorari denied. Reported below: 2010 Ark. 356, 377 S. W. 
3d 211. 

No. 10–863. Kadi v. United States. C. A. 7th Cir. Certio­
rari denied. 

No. 10–866. Papyrus Technology Corp. v. New York 
Stock Exchange, Inc. C. A. Fed. Cir. Certiorari denied. Re­
ported below: 396 Fed. Appx. 702. 

No. 10–874. Sherwood v. Internal Revenue Service 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 372 
Fed. Appx. 101. 

No. 10–877. Independent School District No. 12, Centen­

nial v. Minnesota Department of Education. Sup. Ct. 
Minn. Certiorari denied. Reported below: 788 N. W. 2d 907. 
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No. 10–883. Reed v. United States. Ct. App. D. C. Cer­
tiorari denied. Reported below: 84 A. 3d 579. 

No. 10–897. Gilmore v. Macy’s Retail Holdings, Inc. 
C. A. 3d Cir. Certiorari denied. Reported below: 385 Fed. 
Appx. 233. 

No. 10–899. Wyers et al. v. Master Lock Co. C. A. Fed. 
Cir. Certiorari denied. Reported below: 616 F. 3d 1231. 

No. 10–905. Jenkins v. Minnesota. Sup. Ct. Minn. Certio­
rari denied. Reported below: 782 N. W. 2d 211. 

No. 10–910. Seaton v. Mayberg et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 610 F. 3d 530. 

No. 10–926. Clay v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 618 F. 3d 946. 

No. 10–938. Alvarez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 623 F. 3d 1350. 

No. 10–955. Williams v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 616 F. 3d 760. 

No. 10–5296. Ayala-Segoviano v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 371 Fed. Appx. 643. 

No. 10–5621. Schwinn v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 376 Fed. Appx. 974. 

No. 10–5738. Bolt v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 376 Fed. Appx. 321. 

No. 10–6038. Taylor v. Illinois. Sup. Ct. Ill. Certiorari 
denied. Reported below: 237 Ill. 2d 356, 930 N. E. 2d 959. 

No. 10–6059. Riley v. Union Parish School Board et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 379 Fed. 
Appx. 335. 

No. 10–6117. Vazquez v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 381 Fed. Appx. 168. 

No. 10–6140. Henry v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 10–6166. Stewart v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 378 Fed. Appx. 201. 

No. 10–6172. King v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 604 F. 3d 125. 

No. 10–6283. Adams v. High Purity Systems, Inc., et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 382 Fed. 
Appx. 269. 

No. 10–6311. Johnson v. DeBoo, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 270. 

No. 10–6406. Wright v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 386. 

No. 10–6411. Diaz de la Cruz v. United States; and 
No. 10–6423. Jubiel v. United States. C. A. 11th Cir. 

Certiorari denied. Reported below: 377 Fed. Appx. 925. 

No. 10–6431. Waters v. United States et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 368 Fed. Appx. 379. 

No. 10–6476. Colbert v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 605 F. 3d 573. 

No. 10–6506. Sheid v. United States Marshals Service, 
Houston Division, et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 379 Fed. Appx. 345. 

No. 10–6537. Craig v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 381 Fed. Appx. 459. 

No. 10–6620. Mojena v. United States; and 
No. 10–6707. Martinez Almeida v. United States. C. A. 

11th Cir. Certiorari denied. Reported below: 379 Fed. Appx. 
919. 

No. 10–6652. Hayden et ux. v. D’Amico et al. Super. Ct. 
N. J., App. Div. Certiorari denied. 

No. 10–6825. Davis v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 383 Fed. Appx. 172. 

No. 10–6878. Hall v. United States. C. A. D. C. Cir. Cer­
tiorari denied. Reported below: 613 F. 3d 249. 
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February 22, 2011 562 U. S. 

No. 10–6886. Rosado-Toro v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–6935. Jenkins v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 998 A. 2d 867. 

No. 10–6989. Stuart v. Idaho. Sup. Ct. Idaho. Certiorari 
denied. Reported below: 149 Idaho 35, 232 P. 3d 813. 

No. 10–7062. Silva v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 608 F. 3d 663. 

No. 10–7134. Jiles v. Shinseki, Secretary of Veterans 
Affairs. C. A. 8th Cir. Certiorari denied. Reported below: 
391 Fed. Appx. 574. 

No. 10–7186. Armijo, as Parent and Best Friend of Arm­

ijo Sanchez v. Peterson et al. C. A. 10th Cir. Certiorari 
denied. Reported below: 601 F. 3d 1065. 

No. 10–7208. Foxworth v. Pepe, Superintendent, Massa­

chusetts Correctional Institution at Cedar Junction. 
C. A. 1st Cir. Certiorari denied. Reported below: 612 F. 3d 705. 

No. 10–7222. West v. Ryan, Director, Arizona Depart­

ment of Corrections. C. A. 9th Cir. Certiorari denied. Re­
ported below: 608 F. 3d 477. 

No. 10–7236. Calhoun v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 10–7269. McGehee v. Hobbs, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 588 F. 3d 1185. 

No. 10–7274. Wideman v. Colorado et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 409 Fed. Appx. 184. 

No. 10–7287. Boyd v. Connecticut. Sup. Ct. Conn. Certio­
rari denied. Reported below: 295 Conn. 707, 992 A. 2d 1071. 

No. 10–7350. Moyers-Saenz v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 388 Fed. Appx. 450. 

No. 10–7351. Rodriguez-Alvarado v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 388 Fed. 
Appx. 461. 
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No. 10–7359. Handley v. Chase Bank USA, N. A., et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 387 Fed. 
Appx. 166. 

No. 10–7384. Francis v. United States et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 376 Fed. Appx. 792. 

No. 10–7419. Wood v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 384 Fed. Appx. 698. 

No. 10–7420. Brown v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 41 So. 3d 116. 

No. 10–7463. Twilegar v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 42 So. 3d 177. 

No. 10–7699. Wilson v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 10–7700. Travis v. Delaware. Sup. Ct. Del. Certiorari 
denied. Reported below: 2 A. 3d 75. 

No. 10–7706. Liggins v. Superior Court of California, 
Los Angeles County. Ct. App. Cal., 2d App. Dist. Certio­
rari denied. 

No. 10–7710. Blount v. California. Ct. App. Cal., 4th App. 
Dist., Div. 3. Certiorari denied. 

No. 10–7711. Jackson v. Herrington et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 348. 

No. 10–7724. Outing v. Connecticut. Sup. Ct. Conn. Cer­
tiorari denied. Reported below: 298 Conn. 34, 3 A. 3d 1. 

No. 10–7726. Wallace v. Virginia. Sup. Ct. Va. Certio­
rari denied. 

No. 10–7729. Verdugo v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 50 Cal. 4th 263, 236 P. 3d 1035. 

No. 10–7730. Trease v. Florida et al. Sup. Ct. Fla. Cer­
tiorari denied. Reported below: 41 So. 3d 119. 

No. 10–7737. Lutze v. McQuiggin, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 455. 
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February 22, 2011 562 U. S. 

No. 10–7740. Mitchell v. Nooth, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. 

No. 10–7742. Propes v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 10–7746. Reyes v. Snow et al. C. A. 10th Cir. Certio­
rari denied. Reported below: 389 Fed. Appx. 847. 

No. 10–7751. Earl v. Turnbull, Superintendent, Spring 
Creek Correctional Center. C. A. 9th Cir. Certiorari de­
nied. Reported below: 393 Fed. Appx. 475. 

No. 10–7755. Jeffers v. Keller et al. C. A. 7th Cir. Cer­
tiorari denied. 

No. 10–7761. Norman v. Social Security Administration 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 392 
Fed. Appx. 661. 

No. 10–7762. Nassar v. District Attorney for Essex 
County, Massachusetts, et al. Sup. Jud. Ct. Mass. Certio­
rari denied. Reported below: 456 Mass. 1006, 922 N. E. 2d 140. 

No. 10–7764. Beason, aka Boone v. Craig, Warden. C. A. 
8th Cir. Certiorari denied. 

No. 10–7767. Woodhull v. Guardianship of Falvo (five 
judgments). Dist. Ct. App. Fla., 5th Dist. Certiorari denied. 
Reported below: 43 So. 3d 708 (all judgments). 

No. 10–7770. Payton v. Mississippi. Ct. App. Miss. Certio­
rari denied. Reported below: 41 So. 3d 713. 

No. 10–7771. My Ngo v. Hedgpeth, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–7776. Colon v. Taskey et al. C. A. 6th Cir. Certio­
rari denied. Reported below: 414 Fed. Appx. 735. 

No. 10–7785. Sneed v. Pan American Hospital et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 370 Fed. 
Appx. 47. 

No. 10–7788. Salem v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 10–7792. Hudon v. Helling, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 10–7793. Flippo v. McBride, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 93. 

No. 10–7795. Fields v. Idaho. Sup. Ct. Idaho. Certiorari 
denied. Reported below: 149 Idaho 399, 234 P. 3d 723. 

No. 10–7797. Anderson v. Cline, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 397 Fed. Appx. 
463. 

No. 10–7799. Cooper v. Buss, Secretary, Florida Depart­

ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–7802. Lenton v. Stoll et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 10–7805. Romes v. Buss, Secretary, Florida Depart­

ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 10–7808. White v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–7809. Lankford v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–7812. Mercado v. New York. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 74 App. 
Div. 3d 990, 904 N. Y. S. 2d 451. 

No. 10–7820. Mertens v. Shensky et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 355 Fed. Appx. 990. 

No. 10–7822. Wicks v. Brown, Superintendent, Eastern 
New York Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 10–7826. Chappell v. Arizona. Sup. Ct. Ariz. Certio­
rari denied. Reported below: 225 Ariz. 229, 236 P. 3d 1176. 

No. 10–7829. Smith v. Chamberlain et al. C. A. 3d Cir. 
Certiorari denied. 
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February 22, 2011 562 U. S. 

No. 10–7842. Olson v. Estate of Gaignat, Deceased. Ct. 
App. Kan. Certiorari denied. 

No. 10–7844. Warfield v. Weber, Warden, et al. C. A. 
8th Cir. Certiorari denied. 

No. 10–7850. Parker v. Astrue, Commissioner of Social 
Security. C. A. 6th Cir. Certiorari denied. 

No. 10–7854. Noble v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 675. 

No. 10–7864. Evans v. Cate, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. 

No. 10–7868. Martinez v. Scribner, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 10–7869. Barnes v. Mississippi Department of Human 
Services. Sup. Ct. Miss. Certiorari denied. Reported below: 
42 So. 3d 10. 

No. 10–7871. Partovi v. Holder, Attorney General, 
et al. C. A. 9th Cir. Certiorari denied. 

No. 10–7872. Partovi v. Matuszewski et al. C. A. D. C. 
Cir. Certiorari denied. 

No. 10–7873. Devon v. Walsh, Superintendent, State 
Correctional Institution at Dallas. C. A. 3d Cir. Certio­
rari denied. 

No. 10–7874. Jewell v. Cate, Secretary, California De­

partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 10–7876. Norris v. Sinclair, Superintendent, Wash­

ington State Penitentiary. C. A. 9th Cir. Certiorari denied. 
Reported below: 622 F. 3d 1276. 

No. 10–7880. Williams v. Buss, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 395 Fed. Appx. 524. 

No. 10–7881. Yellowbear v. Salzburg, Attorney Gen­

eral of Wyoming, et al. C. A. 10th Cir. Certiorari denied. 
Reported below: 380 Fed. Appx. 740. 
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No. 10–7890. Mays v. Hofbauer et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 10–7897. Shadden v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–7902. Dickerson v. King County, Washington. 
C. A. 9th Cir. Certiorari denied. 

No. 10–7905. Rideau v. Cate, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 399 Fed. Appx. 258. 

No. 10–7908. Bin Xu v. Holder, Attorney General. C. A. 
11th Cir. Certiorari denied. Reported below: 381 Fed. Appx. 
953. 

No. 10–7917. Elkins v. Premo, Superintendent, Oregon 
State Penitentiary. C. A. 9th Cir. Certiorari denied. Re­
ported below: 389 Fed. Appx. 656. 

No. 10–7918. Dean v. Street et al. C. A. 9th Cir. Certio­
rari denied. 

No. 10–7919. Jackson v. Florida et al. Dist. Ct. App. Fla., 
3d Dist. Certiorari denied. Reported below: 49 So. 3d 253. 

No. 10–7920. Larson v. Wilson, Warden. C. A. 10th Cir. 
Certiorari denied. 

No. 10–7922. Barker v. California Board of Prison 
Terms et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 389 Fed. Appx. 650. 

No. 10–7924. Atkins v. Lafler, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–7926. Burton v. Fabian, Commissioner, Minnesota 
Department of Corrections. C. A. 8th Cir. Certiorari de­
nied. Reported below: 612 F. 3d 1003. 

No. 10–7931. Benge v. Buss, Commissioner, Indiana De­

partment of Correction, et al. C. A. 7th Cir. Certiorari 
denied. 

No. 10–7932. Darling, aka Smith v. Buss, Secretary, 
Florida Department of Corrections, et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 619 F. 3d 1279. 
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February 22, 2011 562 U. S. 

No. 10–7939. Purnell v. Cohen, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 395 Fed. Appx. 3. 

No. 10–7941. Smith v. McClure. C. A. 4th Cir. Certiorari 
denied. Reported below: 396 Fed. Appx. 961. 

No. 10–7944. Lambert v. Felker, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–7946. Woltz v. Bailey et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 390 Fed. Appx. 223. 

No. 10–7949. Szerlong v. Massachusetts. Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 457 Mass. 858, 933 
N. E. 2d 633. 

No. 10–7950. Slaughter v. Rogers, Administrator, Adult 
Diagnostic and Treatment Center, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 408 Fed. Appx. 510. 

No. 10–7953. Luke v. Alabama. Ct. Crim. App. Ala. Cer­
tiorari denied. Reported below: 77 So. 3d 629. 

No. 10–7958. Addison v. New Hampshire. Sup. Ct. N. H. 
Certiorari denied. Reported below: 160 N. H. 493, 8 A. 3d 53. 

No. 10–7962. Timms v. Texas. Ct. App. Tex., 7th Dist. Cer­
tiorari denied. 

No. 10–7963. Boyd v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 10–7966. Wallace v. Powers et al. C. A. 7th Cir. 
Certiorari denied. 

No. 10–7968. Zueski v. Prause et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 10–7969. Kemppainen v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–7972. Torres v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. Reported below: 395 
Fed. Appx. 101. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



ORDERS 1231 

562 U. S. February 22, 2011 

No. 10–7973. Pitts v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 43 So. 3d 697. 

No. 10–7979. Hupp v. Educational Credit Management 
Corp. et al. C. A. 9th Cir. Certiorari denied. Reported below: 
382 Fed. Appx. 572. 

No. 10–7980. Fox v. Federal Bureau of Prisons et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 396 Fed. 
Appx. 966. 

No. 10–7983. Gregg v. Premo, Superintendent, Oregon 
State Penitentiary. C. A. 9th Cir. Certiorari denied. Re­
ported below: 395 Fed. Appx. 332. 

No. 10–7991. Holiday v. California. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 10–7993. Farris v. Ryan, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 396 Fed. Appx. 358. 

No. 10–7994. Goode v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 236 P. 3d 671. 

No. 10–7998. Jackson v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. Reported below: 395 
Fed. Appx. 142. 

No. 10–7999. Lann v. United States District Court for 
the Southern District of Texas. C. A. 5th Cir. Certiorari 
denied. 

No. 10–8000. Mumphrey v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–8004. Urbina Solera v. Pension Fund of America 
L. C. et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 379 Fed. Appx. 832. 

No. 10–8006. Stratton v. Texas (three judgments). Ct. 
Crim. App. Tex. Certiorari denied. 

No. 10–8009. Turner v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 
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February 22, 2011 562 U. S. 

No. 10–8015. Miller v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–8017. Colvin v. Veterans Administration Medical 
Center. C. A. 6th Cir. Certiorari denied. Reported below: 
390 Fed. Appx. 454. 

No. 10–8018. Allain v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 45 So. 3d 461. 

No. 10–8021. Stringer v. Fayram, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 10–8022. Jackson v. Buss, Secretary, Florida Depart­

ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 10–8023. Mares v. McDonald, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 738. 

No. 10–8024. Manko v. Mannor et al. App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 68 
App. Div. 3d 497, 889 N. Y. S. 2d 448. 

No. 10–8025. Pullum v. Felker, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 663. 

No. 10–8026. Smith v. School Board of Brevard County 
et al. C. A. 11th Cir. Certiorari denied. 

No. 10–8027. Townsend v. Calderone et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 396 Fed. Appx. 787. 

No. 10–8028. Williams v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 36 So. 3d 102. 

No. 10–8031. Rogers v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–8032. Gollman v. Metrish, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–8033. Solomon v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 49 Cal. 4th 792, 234 P. 3d 501. 
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No. 10–8036. Simpson v. Kapeluck et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 402 Fed. Appx. 803. 

No. 10–8037. Spikes v. Buss, Secretary, Florida Depart­

ment of Corrections. Sup. Ct. Fla. Certiorari denied. Re­
ported below: 44 So. 3d 582. 

No. 10–8038. Reeves v. Gaetz, Warden, et al. App. Ct. 
Ill., 5th Dist. Certiorari denied. 

No. 10–8040. Kelly v. City of Conway, Arkansas, et al. 
C. A. 8th Cir. Certiorari denied. 

No. 10–8041. Davolt v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 10–8043. Dennison v. Ryan, Director, Arizona De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 396 Fed. Appx. 330. 

No. 10–8049. Melton v. Buss, Secretary, Florida Depart­

ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 10–8054. Bishop v. Dormire, Superintendent, Jeffer­

son City Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 10–8058. Starnes v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. Reported below: 388 S. C. 590, 698 S. E. 
2d 604. 

No. 10–8064. Walker v. Woodford et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 513. 

No. 10–8065. Wells v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 396 Ill. App. 3d 1142, 6 
N. E. 3d 455. 

No. 10–8066. Castro v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–8067. Bowie v. California. Sup. Ct. Cal. Certio­
rari denied. 
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February 22, 2011 562 U. S. 

No. 10–8068. Rodrigues v. New York. App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 74 
App. Div. 3d 1818, 902 N. Y. S. 2d 750. 

No. 10–8076. McPherron v. Ulmer, Director, Court and 
Probation Services, 22d Circuit Court, Illinois. Sup. Ct. 
Ill. Certiorari denied. 

No. 10–8080. Watkins v. Small, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 400 Fed. Appx. 222. 

No. 10–8082. E. R. H. v. Astrue, Commissioner of Social 
Security. C. A. 9th Cir. Certiorari denied. Reported below: 
384 Fed. Appx. 573. 

No. 10–8083. Barnes v. McKown. App. Div., Sup. Ct. N. Y., 
4th Jud. Dept. Certiorari denied. Reported below: 74 App. Div. 
3d 1914, 903 N. Y. S. 2d 843. 

No. 10–8084. Presley v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. 

No. 10–8085. Park v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 10–8086. Williams v. Washington. Sup. Ct. Wash. 
Certiorari denied. 

No. 10–8087. Spring v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 46 So. 3d 1005. 

No. 10–8088. Bomer v. Capello, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–8089. Gould v. Metrish, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–8090. Higgins v. Addison, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 395 Fed. Appx. 516. 

No. 10–8091. Fincher v. South Bend Heritage Founda­

tion et al. C. A. 7th Cir. Certiorari denied. Reported below: 
606 F. 3d 331. 

No. 10–8092. Gonzalez-Rodriguez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 621 F. 3d 354. 
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No. 10–8093. Romero Hidalgo v. United States; and 
No. 10–8113. Hidalgo v. United States. C. A. 5th Cir. 

Certiorari denied. Reported below: 385 Fed. Appx. 372. 

No. 10–8095. Hatchett v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 10–8096. Finley v. Farwell, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 396 Fed. Appx. 373. 

No. 10–8098. Ceballo Gonzalez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 394 Fed. Appx. 
570. 

No. 10–8099. Finn v. California; and 
No. 10–8218. Beckley v. California. Ct. App. Cal., 2d App. 

Dist. Certiorari denied. Reported below: 185 Cal. App. 4th 509, 
110 Cal. Rptr. 3d 362. 

No. 10–8100. Free v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 10–8103. Aaron v. Hobbs, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 10–8104. Nixon v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 396 Fed. Appx. 1. 

No. 10–8105. Sanders v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 145. 

No. 10–8106. Smith v. Crist, Governor of Florida, et al. 
C. A. 11th Cir. Certiorari denied. 

No. 10–8107. Roberts v. United Parcel Service et al. 
Sup. Ct. Ky. Certiorari denied. 

No. 10–8108. Brummett v. United States District Court 
for the Eastern District of California et al. C. A. 9th 
Cir. Certiorari denied. 

No. 10–8109. Baugham v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 613 F. 3d 291. 

No. 10–8110. Myers v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 402 Fed. Appx. 844. 
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No. 10–8111. Suda v. Stevenson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 442. 

No. 10–8115. Worley v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 398 Ill. App. 3d 1106, 988 
N. E. 2d 1125. 

No. 10–8120. Belfast v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 611 F. 3d 783. 

No. 10–8122. Richard v. Shewalter, Warden. Sup. Ct. 
Ohio. Certiorari denied. Reported below: 126 Ohio St. 3d 1510, 
930 N. E. 2d 329. 

No. 10–8123. Stevens v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 397 Fed. Appx. 10. 

No. 10–8125. Cobb v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 404 Fed. Appx. 46. 

No. 10–8126. Foy v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 617 F. 3d 1029. 

No. 10–8128. Mireles v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 617 F. 3d 1009. 

No. 10–8129. Uvino v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 409 Fed. Appx. 372. 

No. 10–8130. Davis v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 388 Fed. Appx. 262. 

No. 10–8131. Croff v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 10–8132. Christie v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 624 F. 3d 558. 

No. 10–8134. Church v. Ryan, Director, Arizona Depart­

ment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 10–8136. Diaz Aspina v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 398 Fed. Appx. 280. 

No. 10–8142. Davis v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 389 Fed. Appx. 616. 
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No. 10–8143. Sanford v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 287 Ga. 351, 695 S. E. 2d 579. 

No. 10–8147. Sartain v. Montana. Sup. Ct. Mont. Certio­
rari denied. Reported below: 357 Mont. 483, 241 P. 3d 1032. 

No. 10–8148. Simpson v. Buss, Secretary, Florida Depart­

ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 10–8151. Castillo-Campos v. United States. Ct. App. 
D. C. Certiorari denied. Reported below: 987 A. 2d 476. 

No. 10–8154. Desmoulins v. City of New York, New York, 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 394 
Fed. Appx. 785. 

No. 10–8155. Tillman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 224. 

No. 10–8156. Ward v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 10–8157. Vasquez v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–8161. Townsend v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 618 F. 3d 915. 

No. 10–8162. White v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 367 Fed. Appx. 486. 

No. 10–8165. Lechuga-Esparza v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 397 Fed. Appx. 49. 

No. 10–8169. Juarez-Gonzalez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 397 Fed. Appx. 
547. 

No. 10–8175. Jean-Pierre v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 10–8176. Linyard v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 396 Fed. Appx. 935. 

No. 10–8177. Massey v. Hardy, Warden. C. A. 7th Cir. 
Certiorari denied. 
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No. 10–8179. Pierre v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 902. 

No. 10–8180. Park v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 386 Fed. Appx. 965. 

No. 10–8181. Perkins v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 396 Fed. Appx. 86. 

No. 10–8187. Cvijetinovic v. Eberlin, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 617 F. 3d 833. 

No. 10–8189. Durant v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 388 Fed. Appx. 554. 

No. 10–8191. Day v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 371 Fed. Appx. 431. 

No. 10–8192. Jackson v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 10–8193. Lopez v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 382 Fed. Appx. 680. 

No. 10–8194. Martin v. McQuiggin, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–8197. Mattox v. Buss, Secretary, Florida Depart­

ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 10–8198. Aldridge v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 615 F. 3d 589. 

No. 10–8199. Brown v. Cortez Masto, Attorney General 
of Nevada, et al. C. A. 9th Cir. Certiorari denied. 

No. 10–8201. Brooks v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 396 Fed. Appx. 103. 

No. 10–8202. Brown v. Bradshaw, Warden. Sup. Ct. Ohio. 
Certiorari denied. Reported below: 126 Ohio St. 3d 265, 933 
N. E. 2d 259. 

No. 10–8204. Baez v. United States. C. A. 9th Cir. Cer­
tiorari denied. 
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No. 10–8205. Anthony v. Buss, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–8206. Anguiano v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–8211. Nabe v. United States. C. A. 2d Cir. Certio­
rari denied. 

No. 10–8212. Dehaney v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 665. 

No. 10–8214. Dempsey v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 652. 

No. 10–8215. Escobar-Mercado v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 397 Fed. Appx. 43. 

No. 10–8216. Chavez v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 611 F. 3d 1006. 

No. 10–8217. Culbertson v. Missouri. Sup. Ct. Mo. Cer­
tiorari denied. 

No. 10–8220. Mondragon v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 10–8222. Peters et al. v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 392 Fed. Appx. 161. 

No. 10–8225. Wainwright v. Johnson, Director, Virginia 
Department of Corrections. C. A. 4th Cir. Certiorari de­
nied. Reported below: 396 Fed. Appx. 43. 

No. 10–8229. Martin v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 10–8232. Owuor v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 397 Fed. Appx. 572. 

No. 10–8233. Middleton v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–8234. Rankin v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 561. 

No. 10–8238. Savath v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 398 Fed. Appx. 237. 
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No. 10–8241. Bell v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 397 Fed. Appx. 42. 

No. 10–8243. Franks v. Lindamood, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 401 Fed. Appx. 1. 

No. 10–8244. Henning v. Cooper, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 381 Fed. Appx. 
847. 

No. 10–8246. Vasquez v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–8247. Sears v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 396 Fed. Appx. 491. 

No. 10–8251. Davies, aka Davis v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 391 Fed. Appx. 
822. 

No. 10–8252. Dunigan v. Superior Court of California, 
Sacramento County, et al. Sup. Ct. Cal. Certiorari denied. 

No. 10–8253. Cooper v. Hobbs, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 10–8254. Feiger v. Hickman et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 406 Fed. Appx. 153. 

No. 10–8256. Harris v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 10–8258. Olea-Coronado v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 391 Fed. Appx. 508. 

No. 10–8265. Cecil v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 615 F. 3d 678. 

No. 10–8270. Chatman v. Norman, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 10–8271. Garza-Castaneda v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 398 Fed. Appx. 985. 

No. 10–8277. Yarbrough v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 398 Fed. Appx. 271. 
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No. 10–8278. Vasquez-Diaz v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 396 Fed. Appx. 983. 

No. 10–8279. Brown v. LaValley, Superintendent, Great 
Meadow Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 10–8280. Beasley v. Schwochert, Acting Warden. 
Ct. App. Wis. Certiorari denied. 

No. 10–8284. Epps v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 613 F. 3d 1093. 

No. 10–8285. Clay v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 396 Fed. Appx. 979. 

No. 10–8287. Crawford v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 985 A. 2d 463. 

No. 10–8288. Elliot v. Berghuis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 10–8289. Dominguez v. Felker, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 400 Fed. Appx. 153. 

No. 10–8292. Chavez-Salgado v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 397 Fed. Appx. 80. 

No. 10–8298. Wisenbaker v. Farwell, Warden, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 399 Fed. 
Appx. 192. 

No. 10–8299. Williams v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 399 Fed. Appx. 113. 

No. 10–8300. Turner v. Barone, Superintendent, State 
Correctional Institution at Forest, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–8304. Brunn v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 390 Fed. Appx. 631. 

No. 10–8307. Rivera-Kader, aka Kader v. United States. 
C. A. 8th Cir. Certiorari denied. Reported below: 399 Fed. 
Appx. 146. 
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No. 10–8308. Stephens v. Kubic et al. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 389 Fed. Appx. 235. 

No. 10–8310. Shamah v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 624 F. 3d 449. 

No. 10–8311. Sistrunk v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 622 F. 3d 1328. 

No. 10–8312. Acevedo-Rodriguez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 398 Fed. Appx. 278. 

No. 10–8313. Templeton v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 624 F. 3d 215. 

No. 10–8315. Johnson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 403 Fed. Appx. 146. 

No. 10–8319. Lopez v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–8320. Pamatz-Huerta v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 399 Fed. Appx. 179. 

No. 10–8322. Pickard et al. v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 396 Fed. Appx. 568. 

No. 10–8323. Carillo Moreno, aka Carrillo v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 398 
Fed. Appx. 10. 

No. 10–8325. Mundy, aka Frazier v. United States. C. A. 
3d Cir. Certiorari denied. Reported below: 621 F. 3d 283. 

No. 10–8328. Cetin v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 392 Fed. Appx. 179. 

No. 10–8330. Cantu, aka Alarcon v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 398 Fed. Appx. 12. 

No. 10–8331. Chambliss v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 398 Fed. Appx. 142. 

No. 10–8334. Cardenas v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 10–8338. Abuhouran v. Sniezek, Warden. C. A. 3d 
Cir. Certiorari denied. Reported below: 392 Fed. Appx. 78. 
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No. 10–8341. Jensen v. Missouri. Sup. Ct. Mo. Certiorari 
denied. 

No. 10–8343. Lewis v. Stansberry, Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 396 Fed. Appx. 928. 

No. 10–8345. Jenkins v. New York City Department of 
Homeless Services. C. A. 2d Cir. Certiorari denied. Re­
ported below: 391 Fed. Appx. 81. 

No. 10–8346. Render v. Texas. Ct. App. Tex., 5th Dist. 
Certiorari denied. Reported below: 316 S. W. 3d 846. 

No. 10–8347. Ayala v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 610 F. 3d 1035. 

No. 10–8352. Soucy v. Barnhart, Warden. C. A. 1st Cir. 
Certiorari denied. 

No. 10–8358. Cudd v. Ozmint, Director, South Carolina 
Department of Corrections, et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 394 Fed. Appx. 982. 

No. 10–8361. Askew v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 10–8364. Rosario v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 47. 

No. 10–8365. Wells v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 623 F. 3d 332. 

No. 10–8366. Williams v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 630 F. 3d 483. 

No. 10–8368. Cobos v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–8371. Almagro v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 627. 

No. 10–8372. Davis, aka Healy, aka Martin v. United 
States. C. A. 2d Cir. Certiorari denied. 

No. 10–8375. Gamez-Ortega v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 400 Fed. Appx. 177. 
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No. 10–8377. Holloway v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 402 Fed. Appx. 692. 

No. 10–8379. Nguyen v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 379 Fed. Appx. 177. 

No. 10–8380. Nick v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 398 Fed. Appx. 404. 

No. 10–8383. Riley v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 615 F. 3d 7. 

No. 10–8385. Kilgore v. Jarvis, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 400 Fed. Appx. 489. 

No. 10–8388. Guerra v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 398 Fed. Appx. 14. 

No. 10–8398. Gholikhan v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 987. 

No. 10–8399. Gomez v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 398 Fed. Appx. 294. 

No. 10–8402. Fields v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 373 Fed. Appx. 624. 

No. 10–8406. Hodge et ux. v. Calvert County, Maryland, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 379 
Fed. Appx. 298. 

No. 10–8407. West v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 10–8408. Wood v. Delaware. Sup. Ct. Del. Certiorari 
denied. Reported below: 9 A. 3d 477. 

No. 10–8410. Boyd v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 392 Fed. Appx. 595. 

No. 10–8411. Beltran-Hernandez v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 401 Fed. 
Appx. 252. 

No. 10–8413. Dembry v. United States. C. A. 8th Cir. 
Certiorari denied. 
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No. 10–8414. Everett v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 375 Fed. Appx. 748. 

No. 10–8416. Douglas v. Hobbs, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 10–8417. Carrillo v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 861. 

No. 10–8422. Montgomery v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 395 Fed. Appx. 177. 

No. 10–8425. Walker et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 391 Fed. Appx. 638. 

No. 10–8426. Traylor v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 396 Fed. Appx. 725. 

No. 10–8431. Dvorak v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 617 F. 3d 1017. 

No. 10–8433. Carballo v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. Reported below: 303 S. W. 3d 742. 

No. 10–8438. Webster v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 400 Fed. Appx. 666. 

No. 10–8441. Mendez-Casarez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 624 F. 3d 233. 

No. 10–8442. Purifoy v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 396 Fed. Appx. 202. 

No. 10–8445. Portillo-Mesquita v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 397 Fed. Appx. 975. 

No. 10–8447. Leake v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 396 Fed. Appx. 898. 

No. 10–8450. Aucoin v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 390 Fed. Appx. 336. 

No. 10–8458. Gregory v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 996 A. 2d 542. 

No. 10–8462. Hill v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 392 Fed. Appx. 634. 
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No. 10–8463. Arrington v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 409 Fed. Appx. 190. 

No. 10–8466. Tillman v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 404 Fed. Appx. 949. 

No. 10–8468. Williams v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–8471. Mitchell v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 624 F. 3d 1023. 

No. 10–8472. McCullers v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 395 Fed. Appx. 975. 

No. 10–8473. Nicoll v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 400 Fed. Appx. 468. 

No. 10–8479. Gospidon v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–8480. Francis v. Fabian, Commissioner, Minnesota 
Department of Corrections. C. A. 8th Cir. Certiorari 
denied. 

No. 10–8481. Fofana v. Clark. C. A. 9th Cir. Certiorari 
denied. Reported below: 390 Fed. Appx. 717. 

No. 10–8482. Lopez-Moreno v. United States. C. A. 9th 
Cir. Certiorari denied. 

No. 10–8487. Thomas v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–8488. Chinh Trong Nguyen v. United States. 
C. A. 10th Cir. Certiorari denied. Reported below: 399 Fed. 
Appx. 402. 

No. 10–8493. Vernon v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 397 Fed. Appx. 901. 

No. 10–8498. Swain v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 397 Fed. Appx. 893. 

No. 10–8501. Orlansky v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 692. 
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No. 10–8506. Thomas v. Zavaras, Executive Director, 
Colorado Department of Corrections, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 392 Fed. Appx. 638. 

No. 10–8510. Lupton v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 620 F. 3d 790. 

No. 10–8522. Bailey, aka Jones, aka Barrows v. United 
States. C. A. 1st Cir. Certiorari denied. 

No. 10–8525. Torres v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 10–8529. Amratiel, fka Hibdon v. United States. 
C. A. 8th Cir. Certiorari denied. Reported below: 622 F. 3d 914. 

No. 10–8531. Cortes, aka Cortez-Rodriguez v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
395 Fed. Appx. 526. 

No. 10–8533. Cruz-Ramos v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 398 Fed. Appx. 75. 

No. 10–8534. Evans v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 10–8539. Williams v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 5 A. 3d 21. 

No. 10–8543. Soliman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 392 Fed. Appx. 196. 

No. 10–8547. Holmes v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 595 F. 3d 1255. 

No. 10–8549. Garner v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 398 Fed. Appx. 380. 

No. 10–8550. Gonzalez-Villegas v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 398 Fed. Appx. 70. 

No. 10–8551. Hood v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 615 F. 3d 1293. 

No. 10–8552. Zeigler v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 400 Fed. Appx. 328. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



1248 OCTOBER TERM, 2010 

February 22, 2011 562 U. S. 

No. 10–8553. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 394 Fed. Appx. 983. 

No. 10–8554. Wright v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 399 Fed. Appx. 835. 

No. 10–8555. Meador v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 618 F. 3d 821. 

No. 10–8569. Ghost Bear v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 387 Fed. Appx. 659. 

No. 10–8570. Freeman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 390 Fed. Appx. 230. 

No. 10–8571. Fristoe v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 754. 

No. 10–8573. Hawkins v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 10–8584. Peterkin v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 395 Fed. Appx. 856. 

No. 10–8585. Padilla v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 404 Fed. Appx. 339. 

No. 10–8589. Chapman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 398 Fed. Appx. 931. 

No. 10–8591. Cooper v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 992 A. 2d 1288. 

No. 10–8595. Spitsyn v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 403 Fed. Appx. 572. 

No. 10–8597. Espinoza Bravo v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 624 F. 3d 921. 

No. 10–8600. Clark v. United States. Ct. App. D. C. Cer­
tiorari denied. Reported below: 996 A. 2d 848. 

No. 10–8602. Moody v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 372 Fed. Appx. 373. 

No. 10–8608. Martinez-Intreriano v. United States. 
C. A. 4th Cir. Certiorari denied. Reported below: 407 Fed. 
Appx. 676. 
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No. 10–8611. Perez-Villanueva v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 393 Fed. Appx. 489. 

No. 10–8618. Anderson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 618 F. 3d 873. 

No. 10–8623. Vasquez-Martinez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 398 Fed. Appx. 970. 

No. 10–8624. Wettstain v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 618 F. 3d 577. 

No. 10–8626. Thach v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 411 Fed. Appx. 485. 

No. 10–8627. Murinko v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 410 Fed. Appx. 2. 

No. 10–8632. Bernard v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–387. Missouri v. Vaca. Sup. Ct. Mo. Motion of re­
spondent for leave to proceed in forma pauperis granted. Cer­
tiorari denied. Reported below: 314 S. W. 3d 331. 

No. 10–489. Connecticut et al. v. Duncan, Secretary of 
Education, et al. C. A. 2d Cir. Certiorari denied. Justice 
Sotomayor took no part in the consideration or decision of this 
petition. Reported below: 612 F. 3d 107. 

No. 10–490. Utah v. Ott. Sup. Ct. Utah. Motion of re­
spondent for leave to proceed in forma pauperis granted. Cer­
tiorari denied. Reported below: 247 P. 3d 344. 

No. 10–719. Scheffer et al. v. Civil Service Employees 
Assn., Local 828, et al. C. A. 2d Cir. Certiorari denied. 
Justice Sotomayor took no part in the consideration or decision 
of this petition. Reported below: 610 F. 3d 782. 

No. 10–773. Geier et al. v. Omniglow Corp. et al. C. A. 
2d Cir. Certiorari denied. Justice Sotomayor took no part in 
the consideration or decision of this petition. Reported below: 
357 Fed. Appx. 377. 

No. 10–814. Mortimer Off Shore Services, Ltd. v. Fed­

eral Republic of Germany. C. A. 2d Cir. Certiorari de­
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nied. Justice Sotomayor took no part in the consideration or 
decision of this petition. Reported below: 615 F. 3d 97. 

No. 10–826. Pierce, Warden v. Griffin. C. A. 7th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 622 F. 3d 831. 

No. 10–916. Ryskamp v. Commissioner of Internal Reve­

nue. Certiorari before judgment denied. C. A. 9th Cir. 

No. 10–7331. Guirlando v. T. C. Ziraat Bankasi, A. S. 
C. A. 2d Cir. Certiorari denied. Justice Sotomayor took no 
part in the consideration or decision of this petition. Reported 
below: 602 F. 3d 69. 

No. 10–7757. Kapordelis v. Danzig et al. C. A. 11th Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 387 Fed. 
Appx. 905. 

No. 10–7791. Gibson v. Artis, Superintendent, Clinton 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 
Justice Sotomayor took no part in the consideration or decision 
of this petition. Reported below: 407 Fed. Appx. 517. 

No. 10–7996. Murphy v. Eddy Murphy Productions, Inc., 
et al. C. A. 7th Cir. Certiorari denied. The Chief Justice 
took no part in the consideration or decision of this petition. Re­
ported below: 611 F. 3d 322. 

No. 10–8158. Villavicencio-Burruel v. United States. 
C. A. 9th Cir. Certiorari denied. Justice Kagan took no part 
in the consideration or decision of this petition. Reported below: 
608 F. 3d 556. 

No. 10–8170. Matthews v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 622 F. 
3d 99. 

No. 10–8173. Kross v. Griffin, Superintendent, South-

port Correctional Facility. C. A. 2d Cir. Certiorari denied. 
Justice Sotomayor took no part in the consideration or decision 
of this petition. Reported below: 403 Fed. Appx. 533. 
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No. 10–8275. Mi Kyung Kim v. United States. C. A. 9th 
Cir. Certiorari denied. Justice Breyer took no part in the 
consideration or decision of this petition. Reported below: 390 
Fed. Appx. 675. 

No. 10–8295. Dohou v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 382 Fed. 
Appx. 32. 

No. 10–8297. Chin v. United States. C. A. 4th Cir. Certio­
rari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 385 Fed. Appx. 315. 

No. 10–8340. Negron v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 394 Fed. 
Appx. 788. 

No. 10–8357. Castello v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor and Justice Kagan 
took no part in the consideration or decision of this petition. Re­
ported below: 611 F. 3d 116. 

No. 10–8387. Fife v. United States. C. A. 7th Cir. Certio­
rari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 624 F. 3d 441. 

No. 10–8535. Dodd v. United States. C. A. 8th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 10–8556. Morales v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 393 Fed. 
Appx. 773. 

No. 10–8560. Brown v. United States. C. A. 9th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 392 Fed. Appx. 515. 

No. 10–8565. Crim v. Adler, Warden. C. A. 9th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 
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No. 10–8599. Polk v. United States District Court for 
the Eastern District of Michigan. C. A. 6th Cir. Certio­
rari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 10–8601. Elso v. United States. C. A. 11th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 364 Fed. Appx. 595. 

Rehearing Denied 

No. 09–10807. Howard, aka Whitehead v. Washington 
State Prison et al., ante, p. 852; 

No. 10–394. Atwell v. Walsh, Superintendent, State 
Correctional Institution at Dallas, et al., ante, p. 1063; 

No. 10–411. Windsor v. Maid of the Mist Corp. et al., 
ante, p. 1064; 

No. 10–524. Morgan v. Town of Mineral, Virginia, ante, 
p. 1109; 

No. 10–556. Badrinauth v. MetLife Corp. et al., ante, 
p. 1110; 

No. 10–571. Rotte v. Internal Revenue Service et al., 
ante, p. 1110; 

No. 10–595. Zarro v. New York, ante, p. 1110; 
No. 10–606. In re Heimermann, ante, p. 1090; 
No. 10–6014. Johnson v. Valentino et al., ante, p. 1007; 
No. 10–6024. D’Antuono v. Conway, Superintendent, At­

tica Correctional Facility, ante, p. 1007; 
No. 10–6079. Stowell v. Toll Brothers, Inc., ante, p. 1008; 
No. 10–6480. Washington v. Wilson, ante, p. 1048; 
No. 10–6600. Strong v. New York City Department of 

Education, ante, p. 1068; 
No. 10–6617. Jones v. Texas Department of Criminal Jus­

tice et al., ante, p. 1068; 
No. 10–6713. Tamez v. Texas, ante, p. 1070; 
No. 10–6767. Bonanno v. Thomas et al., ante, p. 1071; 
No. 10–6770. Bell v. Woods et al., ante, p. 1093; 
No. 10–6775. Wright v. Stine, Superintendent, New 

Castle Correctional Facility, ante, p. 1071; 
No. 10–6781. Parks v. Edgewater Casino et al., ante, 

p. 1093; 
No. 10–6863. In re Sims, ante, p. 1108; 
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No. 10–6867. Haddad v. River Forest Police Department 
et al., ante, p. 1112; 

No. 10–6996. Newman v. Memphis Light, Gas & Water, 
ante, p. 1113; 

No. 10–7000. Adams v. City of Federal Way, Washington, 
et al., ante, p. 1143; 

No. 10–7003. Dye v. Bartow et al., ante, p. 1094; 
No. 10–7007. Evans v. Lee, ante, p. 1143; 
No. 10–7021. Costley v. Social Security Administration, 

ante, p. 1114; 
No. 10–7033. Pordash v. Beightler, Warden, ante, p. 1114; 
No. 10–7036. Pipes v. Ballard, Warden, ante, p. 1073; 
No. 10–7041. Trevino v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion, ante, p. 1144; 
No. 10–7042. Tauro v. Baer et al., ante, p. 1144; 
No. 10–7149. Gillard v. Proven Method Seminars, LLC, 

ante, p. 1095; 
No. 10–7171. Morrison v. United States, ante, p. 1075; 
No. 10–7185. O’Neal v. Buckner et al., ante, p. 1114; 
No. 10–7218. Ellis v. Benedetti et al., ante, p. 1148; 
No. 10–7249. Allen v. United States, ante, p. 1076; 
No. 10–7284. Ellis v. United States District Court for 

the District of Nevada, ante, p. 1150; 
No. 10–7313. In re Wright, ante, p. 1059; 
No. 10–7357. Williams v. Potter, Postmaster General, 

ante, p. 1115; 
No. 10–7427. Wallace v. United States, ante, p. 1116; 
No. 10–7429. Quinones, aka Rosado v. United States, 

ante, p. 1116; 
No. 10–7449. Valenzuela-Lopez v. United States, ante, 

p. 1116; 
No. 10–7504. Blazek v. United States, ante, p. 1118; and 
No. 10–7606. In re Holloman, ante, p. 1107. Petitions for 

rehearing denied. 

No. 09–11555. Mosley v. Florida, ante, p. 887; 
No. 10–6022. Greene v. Lee’s Maintenance Services et 

al., ante, p. 970; 
No. 10–6231. Qazza v. Kane, Warden, ante, p. 1013; 
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No. 10–6490. 
p. 1033; and 

Greene v. Kelly Services, Inc., ante, 

No. 10–6915. Greene v. California State Prison et al., 
ante, p. 1113. Motions for leave to file petitions for rehearing 
denied. 

No. 10–565. Tibbetts v. Dittes et al., ante, p. 1124. Peti­
tion for rehearing denied. Justice Sotomayor took no part in 
the consideration or decision of this petition. 

February 28, 2011 

Certiorari Granted—Vacated and Remanded 
No. 08–1120. American Home Products Corp., dba Wyeth, 

et al. v. Ferrari et al. Sup. Ct. Ga. Certiorari granted, 
judgment vacated, and case remanded for further consideration 
in light of Bruesewitz v. Wyeth LLC, ante, p. 223. Justice 
Kagan took no part in the consideration or decision of this peti­
tion. Reported below: 284 Ga. 384, 668 S. E. 2d 236. 

No. 10–668. Priester v. Ford Motor Co. Sup. Ct. S. C. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Williamson v. Mazda Motor of 
America, Inc., ante, p. 323. Reported below: 388 S. C. 425, 697 
S. E. 2d 567. 

No. 10–681. United States v. Dewar et al. C. A. 2d Cir. 
Motions of respondents for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re­
manded for further consideration in light of Abbott v. United 
States, ante, p. 8. Justice Sotomayor and Justice Kagan took 
no part in the consideration or decision of these motions and this 
petition. Reported below: 375 Fed. Appx. 90. 

Miscellaneous Orders 
No. D–2547. In re Disbarment of Wilson. Disbarment en­

tered. [For earlier order herein, see ante, p. 815.] 

No. 10M59. Mallo v. West Virginia Department of 
Health and Human Resources et al. Renewed motion for 
leave to file petition for writ of certiorari under seal with redacted 
copies for the public record granted. 

No. 10M75. Evans v. Suter, Clerk, Supreme Court of the 
United States, et al.; 
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No. 10M76. Guerra v. Felker, Warden; and 
No. 10M78. Shaw v. Coughlin et al. Motions to direct the 

Clerk to file petitions for writs of certiorari out of time denied. 

No. 10M77. Doe v. United States. Motion for leave to file 
petition for writ of certiorari under seal with redacted copies for 
the public record granted. 

No. 10–708. First American Financial Corp., Successor 
in Interest to First American Corp., et al. v. Edwards. 
C. A. 9th Cir.; and 

No. 10–827. United States ex rel. Summers v. LHC 
Group, Inc. C. A. 6th Cir. The Acting Solicitor General is in­
vited to file briefs in these cases expressing the views of the 
United States. 

No. 10–7258. Bolomet et ux. v. RLI Insurance Co. et al. 
Sup. Ct. Haw. Motion of petitioners for reconsideration of order 
denying leave to proceed in forma pauperis [ante, p. 1133] denied. 

No. 10–7273. Bloom v. McKune, Warden, et al. Ct. App. 
Kan. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis [ante, p. 1130] denied. 

No. 10–7320. Ysais v. Ysais. Ct. App. N. M. Motion of peti­
tioner for reconsideration of order denying leave to proceed in 
forma pauperis [ante, p. 1130] denied. 

No. 10–8714. Samples v. Commissioner of Internal Reve­

nue. C. A. 6th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied. Petitioner is allowed until March 21, 
2011, within which to pay the docketing fee required by Rule 
38(a) and to submit a petition in compliance with Rule 33.1 of the 
Rules of this Court. 

No. 10–8838. In re Van Hoosen. Petition for writ of habeas 
corpus denied. 

No. 10–8559. In re Mackey; and 
No. 10–8751. In re Espinoza. Petitions for writs of manda­

mus denied. 

Certiorari Denied 

No. 10–459. Schering Corp. v. Kuzinski et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 384 Fed. Appx. 17. 
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No. 10–460. Novartis Pharmaceuticals Corp. v. Lopes 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 611 
F. 3d 141. 

No. 10–497. Gatimi et al. v. Holder, Attorney General. 
C. A. 7th Cir. Certiorari denied. Reported below: 606 F. 3d 
344. 

No. 10–559. Cooke et al. v. Tubra. Ct. App. Ore. Certio­
rari denied. Reported below: 233 Ore. App. 339, 225 P. 3d 862. 

No. 10–570. Mora Flores et ux. v. Holder, Attorney 
General. C. A. 9th Cir. Certiorari denied. 

No. 10–683. Rohart v. North Broward Hospital District. 
Dist. Ct. App. Fla., 4th Dist. Certiorari denied. Reported 
below: 41 So. 3d 410. 

No. 10–685. Kelly et al. v. Township of Abington, Penn­

sylvania, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 336 Fed. Appx. 163. 

No. 10–701. Evanson et al. v. Reedy. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 615 F. 3d 197. 

No. 10–830. Grant-Boesen v. Virginia Employment Com­

mission et al. Sup. Ct. Va. Certiorari denied. 

No. 10–833. Eldeeb v. AlliedBarton Security Services, 
L. L. C., et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 393 Fed. Appx. 877. 

No. 10–841. Vaughan Roofing & Sheet Metal, LLC v. 
Garcia Rodriguez. Ct. App. La., 3d Cir. Certiorari denied. 
Reported below: 38 So. 3d 511, 526, and 527. 

No. 10–842. Cleveland Construction, Inc. v. City of Cin­

cinnati, Ohio. Ct. App. Ohio, Hamilton County. Certiorari 
denied. 

No. 10–843. Alarie et al. v. Miller et al. Sup. Ct. Mich. 
Certiorari denied. Reported below: 488 Mich. 883, 788 N. W. 
2d 458. 

No. 10–847. Turner v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 46 So. 3d 568. 
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No. 10–852. MacDonald v. Johnson, Director, Virginia 
Department of Corrections. C. A. 4th Cir. Certiorari de­
nied. Reported below: 384 Fed. Appx. 273. 

No. 10–855. Mathis v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. Reported below: 616 
F. 3d 461. 

No. 10–859. Prunty et al. v. Terry, Chapter 7 Trustee. 
C. A. 4th Cir. Certiorari denied. Reported below: 388 Fed. 
Appx. 299. 

No. 10–891. Latsch v. Shinseki, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below: 
396 Fed. Appx. 697. 

No. 10–904. Etherly v. Davis, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 619 F. 3d 654. 

No. 10–919. DeFabio et al. v. East Hampton Union Free 
School District et al. C. A. 2d Cir. Certiorari denied. Re­
ported below: 623 F. 3d 71. 

No. 10–924. Taggart v. Chase Bank USA, N. A., et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 375 Fed. 
Appx. 266. 

No. 10–960. Kalaycioglu v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 10–6515. Jackson v. Geo Group, Inc., et al. C. A. 11th 
Cir. Certiorari denied. 

No. 10–6873. Flores Feliciano et al. v. Molina et al. 
C. A. 1st Cir. Certiorari denied. Reported below: 607 F. 3d 864. 

No. 10–6879. Hernandez-Mendoza v. United States. 
C. A. 8th Cir. Certiorari denied. Reported below: 600 F. 3d 
971. 

No. 10–6895. Sanchez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 608 F. 3d 685. 

No. 10–6900. Toliver v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 570. 
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February 28, 2011 562 U. S. 

No. 10–7349. Missouri v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 252. 

No. 10–7447. Wenmoth v. Duncan et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 271. 

No. 10–7526. Hrcka v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 384 Fed. Appx. 232. 

No. 10–7831. Rhoades et al. v. Idaho. Sup. Ct. Idaho. 
Certiorari denied. Reported below: 149 Idaho 130, 233 P. 3d 61. 

No. 10–8119. Johnson v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 396 Fed. Appx. 375. 

No. 10–8121. Staton v. Indiana Adult Protective Serv­

ices et al. C. A. 9th Cir. Certiorari denied. 

No. 10–8124. Miller v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 10–8127. Hudson v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 10–8133. Davis v. Bank of New York. Sup. Ct. Ill. 
Certiorari denied. 

No. 10–8139. Williams v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 10–8140. Dubose v. Patterson, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 10–8141. Comber v. Wolfe, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 391 Fed. Appx. 273. 

No. 10–8144. Rodriguez v. Barone, Superintendent, 
State Correctional Institution at Forest, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 10–8149. Rideau v. Small, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 402 Fed. Appx. 165. 

No. 10–8152. Douglas v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 397 Ill. App. 3d 1117, 988 
N. E. 2d 246. 
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No. 10–8153. Castrillo v. United States District Court 
for the Eastern District of Louisiana. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–8160. Villa v. Arizona. Ct. App. Ariz. Certiorari 
denied. 

No. 10–8163. Storey v. Roper, Superintendent, Potosi 
Correctional Center. C. A. 8th Cir. Certiorari denied. Re­
ported below: 603 F. 3d 507. 

No. 10–8171. Levi v. Department of Labor et al. C. A. 
8th Cir. Certiorari denied. Reported below: 388 Fed. Appx. 556. 

No. 10–8184. Murray v. Gil. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 46 So. 3d 566. 

No. 10–8223. Pascual v. Astrue, Commissioner of Social 
Security. C. A. 9th Cir. Certiorari denied. 

No. 10–8226. Thigpen v. United States District Court 
for the District of Minnesota. C. A. 8th Cir. Certiorari 
denied. 

No. 10–8227. Whiteside v. Parrish et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 387 Fed. Appx. 608. 

No. 10–8235. Polanco v. Georgia. Sup. Ct. Ga. Certiorari 
denied. 

No. 10–8237. Munoz-Padilla v. Illinois. App. Ct. Ill., 1st 
Dist. Certiorari denied. 

No. 10–8239. Amrhein v. La Madeleine, Inc. Ct. App. 
Tex., 5th Dist. Certiorari denied. 

No. 10–8245. Borrero v. United States et al. C. A. 8th 
Cir. Certiorari denied. 

No. 10–8249. Skanes v. Buss, Secretary, Florida Depart­

ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 10–8269. Davenport v. Frazier, Warden. C. A. 11th 
Cir. Certiorari denied. 
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February 28, 2011 562 U. S. 

No. 10–8309. Study v. United States et al. C. A. 11th 
Cir. Certiorari denied. 

No. 10–8333. Chambers v. Justice of the Peace Court, 
Precinct One. Sup. Ct. Tex. Certiorari denied. 

No. 10–8386. Moore v. Anglin, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 10–8390. Sneed v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 46 So. 3d 1012. 

No. 10–8404. Nelson v. Jackson, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 10–8424. Wilkins v. Long et al. C. A. 8th Cir. Certio­
rari denied. 

No. 10–8443. Tolonen v. Pugh, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 10–8449. Brink v. Conway, Superintendent, Attica 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 10–8451. Nelson v. Missouri. Ct. App. Mo., Eastern 
Dist. Certiorari denied. Reported below: 323 S. W. 3d 42. 

No. 10–8452. Rafi v. Sebelius, Secretary of Health and 
Human Services. C. A. D. C. Cir. Certiorari denied. Re­
ported below: 377 Fed. Appx. 24. 

No. 10–8484. Springer v. Albin et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 398 Fed. Appx. 427. 

No. 10–8504. Thompson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 394 Fed. Appx. 873. 

No. 10–8511. Mauchlin v. Bier et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 396 Fed. Appx. 519. 

No. 10–8523. White v. Hobbs, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 10–8537. Bunchan v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 626 F. 3d 29. 

No. 10–8561. Banks v. Brown, Director, District of Co­

lumbia Department of Corrections. C. A. D. C. Cir. Cer­
tiorari denied. 
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No. 10–8620. Montoya Baires v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 399 Fed. Appx. 
811. 

No. 10–8628. Perry v. Sanders, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 10–8643. Curtner v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–8644. Duina v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 388 Fed. Appx. 86. 

No. 10–8646. Solis-Castillo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 398 Fed. Appx. 988. 

No. 10–8648. Lupercio v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–8649. Szeto v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 10–8653. Eason v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 391 Fed. Appx. 573. 

No. 10–8655. Chacon-Chinchilla v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 399 Fed. Appx. 
939. 

No. 10–8658. Murphy v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 460. 

No. 10–8661. Aguilar v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 400 Fed. Appx. 85. 

No. 10–8662. Baker v. Hollingsworth, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 10–8663. Stewart v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 618 F. 3d 577. 

No. 10–8665. Varela v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 406 Fed. Appx. 827. 

No. 10–8667. Valdez-Ortiz v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 399 Fed. Appx. 935. 

No. 10–8668. Pryor v. McHugh, Secretary of the Army, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 399 
Fed. Appx. 841. 
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February 28, 2011 562 U. S. 

No. 10–8669. Segovia-Castillo v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 399 Fed. Appx. 14. 

No. 10–8670. Samuels v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 611 F. 3d 914. 

No. 10–8673. Lopez Ayala v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 399 Fed. Appx. 937. 

No. 10–8674. Ballard v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 650. 

No. 10–8678. Rudisill v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 397 Fed. Appx. 916. 

No. 10–8680. Richardson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 387 Fed. Appx. 422. 

No. 10–8681. Lee v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 390 Fed. Appx. 264. 

No. 10–8682. Robinson v. Sniezek, Warden. C. A. 3d Cir. 
Certiorari denied. Reported below: 401 Fed. Appx. 645. 

No. 10–8689. Thompson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 852. 

No. 10–8696. Maynard v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 384 Fed. Appx. 944. 

No. 10–8697. Barrow v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–8698. Araujo v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 622 F. 3d 854. 

No. 10–8701. Adams v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 388 Fed. Appx. 303. 

No. 10–8702. Arana-Esquivel v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 390 Fed. Appx. 686. 

No. 10–8706. Scalise v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 398 Fed. Appx. 736. 

No. 10–8707. Burks v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 406 Fed. Appx. 539. 
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No. 10–8711. Dickau v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 399 Fed. Appx. 625. 

No. 10–8712. Dinwiddie v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 618 F. 3d 821. 

No. 10–8713. Edwards v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 618 F. 3d 802. 

No. 10–8718. Donelson v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–8723. Woods v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 398 Fed. Appx. 117. 

No. 10–8724. Dominguez-Rodriguez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 400 Fed. 
Appx. 881. 

No. 10–8726. Walker v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 399 Fed. Appx. 945. 

No. 10–8728. Peters v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 402 Fed. Appx. 211. 

No. 10–8729. Minifee v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 406 Fed. Appx. 19. 

No. 10–8733. Man Nei Lui v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 402 Fed. Appx. 235. 

No. 10–8736. Bogans v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 10–8737. Bonilla-Delcid v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 397 Fed. Appx. 921. 

No. 10–8738. Aitchison v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 411 Fed. Appx. 358. 

No. 10–8739. Abeita v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 409 Fed. Appx. 2. 

No. 10–8741. Benjamin v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 391 Fed. Appx. 942. 

No. 10–8747. Price v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 392 Fed. Appx. 881. 
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February 28, 2011 562 U. S. 

No. 10–8748. Lewis et al. v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 401 Fed. Appx. 277. 

No. 10–8757. Ofray-Campos v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 10–8762. Tenerelli v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 614 F. 3d 764. 

No. 10–8763. Williams v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 396 Fed. Appx. 212. 

No. 10–8767. King v. United States. C. A. 7th Cir. Certio­
rari denied. 

No. 10–8772. Dixon v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 401 Fed. Appx. 491. 

No. 10–8776. Ross v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 400 Fed. Appx. 730. 

No. 10–8778. Caballero-Cervantes, aka Caballero v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 400 Fed. Appx. 849. 

No. 10–8779. Johnson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 398 Fed. Appx. 964. 

No. 10–8781. Callaham v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 400 Fed. Appx. 775. 

No. 10–8782. Moreno-Robles v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 400 Fed. Appx. 913. 

No. 10–8786. Santamaria v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 10–8790. Alvarado-Zapata v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 400 Fed. Appx. 835. 

No. 10–618. City of New York, New York, et al. v. Met­

ropolitan Taxicab Board of Trade et al. C. A. 2d Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 615 F. 3d 152. 

No. 10–695. Lay v. United States. C. A. 6th Cir. Motion 
of Dr. Barron H. Harvey et al. for leave to file a brief as amici 
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curiae out of time denied. Certiorari denied. Reported below: 
612 F. 3d 440. 

No. 10–7768. King v. United States. C. A. 2d Cir. Certio­
rari denied. Justice Sotomayor and Justice Kagan took no 
part in the consideration or decision of this petition. Reported 
below: 375 Fed. Appx. 90. 

No. 10–8114. Tenore v. Martel, Warden. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consid­
eration or decision of this petition. Reported below: 381 Fed. 
Appx. 733. 

No. 10–8497. Rutherford v. United States District 
Courts et al. C. A. 5th Cir. Certiorari before judgment 
denied. 

No. 10–8660. Baldwin v. United States. C. A. 2d Cir. 
Certiorari denied. Justice Sotomayor took no part in the con­
sideration or decision of this petition. Reported below: 398 Fed. 
Appx. 677. 

No. 10–8717. Edwards v. Sniezek, Warden. C. A. 3d Cir. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this petition. Reported below: 400 Fed. 
Appx. 622. 

No. 10–8730. Leto v. United States. C. A. 2d Cir. Certio­
rari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 399 Fed. 
Appx. 693. 

Rehearing Denied 
No. 09–10810. Hall v. Boatwright, Warden, ante, p. 853; 
No. 10–573. Shepherd Montessori Center Milan v. Ann 

Arbor Charter Township et al., ante, p. 1137; 
No. 10–583. Ayanbadejo et ux. v. Napolitano, Secretary 

of Homeland Security, et al., ante, p. 1138; 
No. 10–628. O’Connor v. Colorado College et al., ante, 

p. 1139; 
No. 10–642. Kone v. Virginia Department of State Po­

lice, ante, p. 1139; 
No. 10–5267. Cruz Gonzalez v. Thaler, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 912; 
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February 28, March 4, 2011 562 U. S. 

No. 10–5767. 
No. 10–5788. 
No. 10–6138. 
No. 10–6156. 

p. 1010; 
No. 10–6165. 

Bey v. United States, ante, p. 1092; 
Hudson v. United States, ante, p. 937; 
Harris v. Michigan, ante, p. 1010; 
Holmes v. Brown, Warden, et al., ante, 

Herrera v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 1011; 

No. 10–6208. Stone v. Elohim, Inc., ante, p. 1111; 
No. 10–6493. Hinkle v. Texas, ante, p. 1049; 
No. 10–6829. Black v. Sadler, ante, p. 1094; 
No. 10–6907. Ifenatuorah v. Holder, Attorney General, 

ante, p. 1094; 
No. 10–6966. Williams v. United States Court of Ap­

peals for the Eighth Circuit et al., ante, p. 1143; 
No. 10–7122. Fore v. Lakeside Buses of Wisconsin, Inc., 

ante, p. 1145; 
No. 10–7174. Bourgeois v. Bergeron, Warden, ante, p. 1147; 
No. 10–7177. Milton v. Buss, Secretary, Florida Depart­

ment of Corrections, ante, p. 1147; 
No. 10–7184. Richardson v. Varano, Superintendent, 

State Correctional Institution at Coal Township, et al., 
ante, p. 1147; 

No. 10–7290. In re Cage, ante, p. 1059; 
No. 10–7374. Brown v. Clark, Warden, ante, p. 1152; 
No. 10–7386. Astrop v. Eckerd Corp. et al., ante, p. 1152; 
No. 10–7662. Jarvis v. Maryland, ante, p. 1203; 
No. 10–7663. Jarvis v. Montgomery County, Maryland, 

ante, p. 1203; and 
No. 10–7866. Cox v. Astrue, Commissioner of Social Secu­

rity, ante, p. 1190. Petitions for rehearing denied. 

March 4, 2011 
Miscellaneous Order 

No. 10–114. Fox v. Vice, Chief of Police, Town of Vinton, 
et al. C. A. 5th Cir. [Certiorari granted, ante, p. 1002.] The 
parties are directed to file letter briefs addressing the effect on 
this proceeding of the death of respondent Billy Ray Vice and the 
failure to substitute an authorized representative of Vice as a 
party under this Court’s Rule 35.1. To the extent there are 
claims against Vice in his official capacity, the parties are further 
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directed to address the effect of Rule 35.3 on this proceeding. 
Briefs, limited to 12 pages, are to be filed simultaneously with 
the Clerk and served upon opposing counsel on or before 2 p.m., 
Friday, March 11, 2011. 

March 7, 2011 
Appointment Order 

It is ordered that Christine Luchok Fallon be appointed Re­
porter of Decisions of this Court to succeed Frank D. Wagner, 
effective March 3, 2011, and she is charged with the duty of 
reporting the decisions of the present Term which have not been 
reported prior to March 3, 2011. 

Affirmed for Absence of Quorum 

No. 10–935. Smith v. Thomas, Associate Justice, Supreme 
Court of the United States, et al. C. A. D. C. Cir. Because 
the Court lacks a quorum, 28 U. S. C. § 1, and since the only 
qualified Justice is of the opinion that the case cannot be heard 
and determined at the next Term of the Court, the judgment is 
affirmed under 28 U. S. C. § 2109, which provides that under these 
circumstances “the court shall enter its order affirming the judg­
ment of the court from which the case was brought for review 
with the same effect as upon affirmance by an equally divided 
court.” The Chief Justice, Justice Scalia, Justice Ken­

nedy, Justice Thomas, Justice Ginsburg, Justice Breyer, 
Justice Alito, and Justice Sotomayor took no part in the 
consideration or decision of this petition. Reported below: 383 
Fed. Appx. 8. 

Certiorari Granted—Vacated and Remanded 

No. 09–1396. Allshouse v. Pennsylvania. Sup. Ct. Pa. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Michigan v. Bryant, ante, p. 344. 
Reported below: 604 Pa. 61, 985 A. 2d 847. 

No. 09–10146. Kane v. United States. C. A. 8th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Pepper v. United States, ante, p. 476. 
Justice Kagan took no part in the consideration or decision of 
this motion and this petition. Reported below: 552 F. 3d 748. 
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1268 OCTOBER TERM, 2010 

March 7, 2011 562 U. S. 

No. 10–5829. Harkness v. United States. C. A. 11th Cir. 
Reported below: 367 Fed. Appx. 973; and 

No. 10–5839. Smith v. United States. C. A. 11th Cir. Re­
ported below: 370 Fed. Appx. 59. Motions of petitioners for leave 
to proceed in forma pauperis granted. Certiorari granted, judg­
ments vacated, and cases remanded for further consideration in 
light of Pepper v. United States, ante, p. 476. 

No. 10–5860. Mann v. United States. C. A. 4th Cir. Motion 
of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Henderson v. Shinseki, ante, p. 428. 
Reported below: 373 Fed. Appx. 350. 

Certiorari Dismissed 

No. 10–8262. Harvey v. Louisiana. Sup. Ct. La. Motion 
of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. Reported 
below: 38 So. 3d 316. 

No. 10–8486. McKinnedy v. Reynolds, Warden, et al. 
C. A. 4th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. Reported below: 393 Fed. Appx. 973. 

No. 10–8820. Gonzalez Lora v. United States. C. A. 4th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. 
Justice Kagan took no part in the consideration or decision of 
this petition. Reported below: 368 Fed. Appx. 407. 

Miscellaneous Orders 

No. 09–11556. Tolentino v. New York. Ct. App. N. Y. 
[Certiorari granted, ante, p. 1043.] Motion of the Acting Solicitor 
General for leave to participate in oral argument as amicus cu­
riae and for divided argument granted. 

No. 10–10. Turner v. Rogers et al. Sup. Ct. S. C. [Cer­
tiorari granted, ante, p. 1002.] Motion of the Acting Solicitor 
General for leave to participate in oral argument as amicus cu­
riae and for divided argument granted, and the time is divided 
as follows: 30 minutes for petitioner, 10 minutes for the Acting 
Solicitor General, and 30 minutes for respondents. 
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No. 10–5400. Tapia v. United States. C. A. 9th Cir. [Cer­
tiorari granted, ante, p. 1104.] Motion of petitioner for leave to 
file volume II of the joint appendix under seal granted. 

No. 10–7441. Solis v. Texas Department of Criminal Jus­

tice. Ct. App. Tex., 10th Dist. Motion of petitioner for recon­
sideration of order denying leave to proceed in forma pauperis 
[ante, p. 1130] denied. 

No. 10–7550. Rutherford v. Employment Standards Ad­

ministration et al. C. A. 5th Cir. Motion of petitioner for 
reconsideration of order denying leave to proceed in forma pau­
peris [ante, p. 1176] denied. 

No. 10–7721. McConnel v. United States. C. A. 10th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 1133] denied. 

No. 10–7875. Jones v. Midstates Development, Inc., et al. 
Ct. App. Neb. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [ante, p. 1197] denied. 

No. 10–7900. Breest v. New Hampshire. Sup. Ct. N. H. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 1197] denied. 

No. 10–8196. Tomey et ux. v. Lambdin. Ct. Sp. App. Md.; 
No. 10–8228. Tucker et al. v. City of Los Angeles, Cali­

fornia. C. A. 9th Cir.; and 
No. 10–8516. Seisman v. Consumer Protection Division of 

the Office of the Attorney General of Maryland. Ct. 
Sp. App. Md. Motions of petitioners for leave to proceed in 
forma pauperis denied. Petitioners are allowed until March 28, 
2011, within which to pay the docketing fees required by Rule 
38(a) and to submit petitions in compliance with Rule 33.1 of the 
Rules of this Court. 

No. 10–8888. In re Tobey; 
No. 10–8912. In re Soto; and 
No. 10–8947. In re Nesbitt. Petitions for writs of habeas 

corpus denied. 

No. 10–8524. In re Troxler. Petition for writ of manda­
mus denied. 
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No. 10–8200. In re Thomas. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus dismissed. See this Court’s Rule 39.8. 

Certiorari Granted 

No. 10–545. Golan et al. v. Holder, Attorney General, 
et al. C. A. 10th Cir. Certiorari granted. Justice Kagan 
took no part in the consideration or decision of this petition. Re­
ported below: 609 F. 3d 1076. 

Certiorari Denied 

No. 10–516. Rast et al. v. United States;
 
No. 10–528. Pugh et al. v. United States; and
 
No. 10–533. McNair v. United States. C. A. 11th Cir.
 

Certiorari denied. Reported below: 605 F. 3d 1152. 

No. 10–576. Fideicomiso de la Tierra del Cano Martin 
Pena v. Fortuno, Governor of Puerto Rico, et al. C. A. 
1st Cir. Certiorari denied. Reported below: 604 F. 3d 7. 

No. 10–622. S&M Brands, Inc., et al. v. Caldwell, Attor­

ney General of Louisiana. C. A. 5th Cir. Certiorari denied. 
Reported below: 614 F. 3d 172. 

No. 10–649. Apollo Group, Inc., et al. v. Policemen’s An­

nuity and Benefit Fund of Chicago. C. A. 9th Cir. Certio­
rari denied. 

No. 10–671. Wine Country Gift Baskets.com et al. v. 
Steen et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 612 F. 3d 809. 

No. 10–715. Leslie et al. v. Carnival Corp. Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Reported below: 22 So. 3d 567. 

No. 10–721. Sensient Technologies Corp. et al. v. Sen­

soryEffects Flavor Co., fka SensoryFlavors, Inc., et al. 
C. A. 8th Cir. Certiorari denied. Reported below: 613 F. 3d 754. 

No. 10–722. Dean v. Computer Sciences Corp. C. A. 10th 
Cir. Certiorari denied. Reported below: 384 Fed. Appx. 831. 

No. 10–724. Hatmaker v. Memorial Medical Center. 
C. A. 7th Cir. Certiorari denied. Reported below: 619 F. 3d 741. 

http:Baskets.com
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No. 10–725. Hardy v. Tennessee Department of Health, 
Division of Health Related Boards. Ct. App. Tenn. Cer­
tiorari denied. 

No. 10–749. Hongsermeier et ux. v. Commissioner of 
Internal Revenue. C. A. 9th Cir. Certiorari denied. Re­
ported below: 621 F. 3d 890. 

No. 10–752. Dressner v. Louisiana. Sup. Ct. La. Certio­
rari denied. Reported below: 45 So. 3d 127. 

No. 10–848. Brown, Governor of California, et al. v. 
Valdivia et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 599 F. 3d 984. 

No. 10–861. Aster v. Aster. Ct. App. Cal., 6th App. Dist. 
Certiorari denied. 

No. 10–862. Baran v. Medical Device Technologies, Inc., 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 616 
F. 3d 1309. 

No. 10–867. Mayer v. Belichick et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 605 F. 3d 223. 

No. 10–870. Harlan et vir v. Department of Health and 
Human Services et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 359 Fed. Appx. 458. 

No. 10–876. Carlson v. Bukovic et al. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 621 F. 3d 610. 

No. 10–882. Vaughn et ux. v. Wyrembek. Sup. Ct. Ohio. 
Certiorari denied. Reported below: 126 Ohio St. 3d 249, 933 
N. E. 2d 245. 

No. 10–893. Newdow v. Lefevre, Law Revision Counsel, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 598 
F. 3d 638. 

No. 10–901. Seger-Thomschitz v. Museum of Fine Arts, 
Boston. C. A. 1st Cir. Certiorari denied. Reported below: 
623 F. 3d 1. 

No. 10–907. Owner-Operator Independent Drivers 
Assn., Inc., et al. v. Mayflower Transit, LLC. C. A. 7th 
Cir. Certiorari denied. Reported below: 615 F. 3d 790. 
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No. 10–927. Swee Foon Chong v. Holder, Attorney Gen­

eral. C. A. 2d Cir. Certiorari denied. Reported below: 391 
Fed. Appx. 49. 

No. 10–936. Betts et al. v. New Castle Youth Develop­

ment Center et al. C. A. 3d Cir. Certiorari denied. Re­
ported below: 621 F. 3d 249. 

No. 10–943. Forest v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 10–951. Reel Hooker Sportfishing, Inc., et al. v. 
Hawaii Department of Taxation. Int. Ct. App. Haw. Certio­
rari denied. Reported below: 123 Haw. 494, 236 P. 3d 1230. 

No. 10–952. Blue Movies, Inc., dba Love Boutique, et al. 
v. Metropolitan Government of Louisville and Jeffer­

son County, Kentucky. Sup. Ct. Ky. Certiorari denied. Re­
ported below: 317 S. W. 3d 23. 

No. 10–957. Doe v. Shurtleff, Attorney General of 
Utah. C. A. 10th Cir. Certiorari denied. Reported below: 628 
F. 3d 1217. 

No. 10–968. Braquet v. United States Court of Appeals 
for the Fifth Circuit et al. C. A. 5th Cir. Certiorari 
denied. 

No. 10–978. Salvador et al. v. Lake George Park Commis­

sion. App. Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. 
Reported below: 72 App. Div. 3d 1219, 899 N. Y. S. 2d 386. 

No. 10–993. Sharp v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 400 Fed. Appx. 741. 

No. 10–1003. Monea Family Trust I et al. v. United 
States. C. A. 6th Cir. Certiorari denied. Reported below: 
626 F. 3d 271. 

No. 10–5746. Franklin v. Tennessee. Sup. Ct. Tenn. Cer­
tiorari denied. Reported below: 308 S. W. 3d 799. 

No. 10–5967. Hammann v. Falls/Pinnacle, LLC, et al.; and 
Hammann v. Deyo et al. Ct. App. Minn. Certiorari denied. 

No. 10–6218. Shackelford v. Idaho. Sup. Ct. Idaho. Cer­
tiorari denied. Reported below: 150 Idaho 355, 247 P. 3d 582. 
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No. 10–6356. Pembrook v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 609 F. 3d 381. 

No. 10–6372. Griffin v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 589 F. 3d 148. 

No. 10–6824. Donofrio v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–6964. Wilson v. United States Court of Appeals 
for the Seventh Circuit. C. A. 7th Cir. Certiorari denied. 

No. 10–7060. Arango v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–7187. Kjonaas et al. v. United States. C. A. 3d 
Cir. Certiorari denied. Reported below: 584 F. 3d 132. 

No. 10–7385. Fontenot v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 611 F. 3d 734. 

No. 10–7397. Scurlock-Ferguson v. City of Durham, 
North Carolina. C. A. 4th Cir. Certiorari denied. Reported 
below: 381 Fed. Appx. 302. 

No. 10–7414. Noble, aka Soto v. United States. C. A. 3d 
Cir. Certiorari denied. 

No. 10–7443. Bethea v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 2 A. 3d 1093. 

No. 10–7543. Waldon v. Wilkins et al. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 400 Fed. Appx. 75. 

No. 10–7622. Williams v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 49 Cal. 4th 405, 233 P. 3d 1000. 

No. 10–7781. Martinez Garcia v. Thaler, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 389 Fed. Appx. 396. 

No. 10–7813. Alfaro-Moncada v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 607 F. 3d 720. 

No. 10–7816. Davis v. Missouri. Sup. Ct. Mo. Certiorari 
denied. Reported below: 318 S. W. 3d 618. 
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No. 10–7821. Saldana-Martinez, aka Soldana-Martinez v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 394 Fed. Appx. 67. 

No. 10–7833. Tate v. California. Sup. Ct. Cal. Certiorari 
denied. Reported below: 49 Cal. 4th 635, 234 P. 3d 428. 

No. 10–7834. Mashek v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 606 F. 3d 922. 

No. 10–7852. Phillips v. Bradshaw, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 607 F. 3d 199. 

No. 10–7892. Thomas v. Bartow, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 10–8172. Mays v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. Reported below: 318 S. W. 3d 368. 

No. 10–8174. Klein v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 126 Nev. 730. 

No. 10–8182. McGlone v. Austin. App. Ct. Mass. Certio­
rari denied. 

No. 10–8183. Presley v. King, Superintendent, South 
Mississippi Correctional Institution. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–8185. Puckett v. California (two judgments). Sup. 
Ct. Cal. Certiorari denied. 

No. 10–8186. Nelson v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 10–8195. Johnson v. Guerrero. C. A. 9th Cir. Certio­
rari denied. 

No. 10–8203. Brown v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–8207. Cruz v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 10–8208. Banks v. Mississippi et al. C. A. 5th Cir. 
Certiorari denied. 
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No. 10–8209. Palmer v. Trent et al. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 385 Fed. Appx. 332. 

No. 10–8213. Denbow v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 10–8219. Ortegon v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 10–8224. White v. Boyd et al. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 10–8230. Laffiteau v. Management and Legal 
Agents for Camelot Inn. C. A. 4th Cir. Certiorari denied. 
Reported below: 381 Fed. Appx. 303. 

No. 10–8236. Musungayi v. Whirlpool Corp. C. A. 10th 
Cir. Certiorari denied. Reported below: 401 Fed. Appx. 346. 

No. 10–8242. Martinez v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 10–8257. Wright v. Wood et al. C. A. 8th Cir. Certio­
rari denied. Reported below: 394 Fed. Appx. 327. 

No. 10–8259. Gomes v. Bergeron, Superintendent, Old 
Colony Correctional Center. C. A. 1st Cir. Certiorari 
denied. 

No. 10–8260. Hooks v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. Reported below: 394 
Fed. Appx. 79. 

No. 10–8264. Code v. Cain, Warden. Sup. Ct. La. Certio­
rari denied. Reported below: 46 So. 3d 1258. 

No. 10–8267. Davis v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–8268. Davis v. Texas. Ct. App. Tex., 9th Dist. 
Certiorari denied. 

No. 10–8274. Berry v. Citibank F. S. B. C. A. 7th Cir. 
Certiorari denied. 
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No. 10–8281. Allen v. Illinois. App. Ct. Ill., 1st Dist. Cer­
tiorari denied. Reported below: 398 Ill. App. 3d 1099, 988 N. E. 
2d 1122. 

No. 10–8282. Anders v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 10–8283. Brown v. Roberts, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 394 Fed. Appx. 
499. 

No. 10–8342. Marquez v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 10–8348. Rahman v. Napolitano, Secretary of Home­

land Security, et al. C. A. 6th Cir. Certiorari denied. Re­
ported below: 385 Fed. Appx. 540. 

No. 10–8362. Nnuro v. Holder, Attorney General. C. A. 
5th Cir. Certiorari denied. 

No. 10–8378. Boniella v. Astrue, Commissioner of Social 
Security. C. A. 3d Cir. Certiorari denied. Reported below: 
390 Fed. Appx. 122. 

No. 10–8381. Biggs v. Smith, Superintendent, Shawan­

gunk Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 10–8392. Robison v. Evans, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–8423. McMillian v. Norton, Warden, et al. C. A. 
11th Cir. Certiorari denied. Reported below: 391 Fed. Appx. 
804. 

No. 10–8460. Flanagan v. Hobbs, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 10–8469. Ward v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 10–8477. Gillilland v. Arizona. Ct. App. Ariz. Cer­
tiorari denied. 

No. 10–8494. Woods v. Neven, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 
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No. 10–8500. Reynolds v. Whitehead et al. C. A. 3d Cir. 
Certiorari denied. 

No. 10–8512. Allen v. Wisconsin. Sup. Ct. Wis. Certiorari 
denied. Reported below: 328 Wis. 2d 1, 786 N. W. 2d 124. 

No. 10–8515. Rea v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 10–8519. Brown v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 998 A. 2d 1002. 

No. 10–8545. Graham v. Wilson, Attorney General of 
South Carolina, et al. C. A. 4th Cir. Certiorari denied. 
Reported below: 390 Fed. Appx. 278. 

No. 10–8567. Hernandez v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 46 So. 3d 1010. 

No. 10–8568. Hendrix v. Hobbs, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 10–8598. Pipes v. Ballard, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 396 Fed. Appx. 19. 

No. 10–8639. Celebisoy v. Brunson, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 10–8683. Rue v. Ryan, Director, Arizona Department 
of Corrections, et al. C. A. 9th Cir. Certiorari denied. 

No. 10–8720. Bradley v. Urbom et al. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–8764. Smart v. Reynolds, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 114. 

No. 10–8797. Boyd v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 401 Fed. Appx. 565. 

No. 10–8798. Acosta v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 619 F. 3d 956. 

No. 10–8801. Washington v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–8805. Cheatham v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 403 Fed. Appx. 427. 
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No. 10–8812. Cannion v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 395 Fed. Appx. 561. 

No. 10–8814. Perry v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 401 Fed. Appx. 56. 

No. 10–8815. Jackson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 393 Fed. Appx. 129. 

No. 10–8818. Ellis v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 619 F. 3d 72. 

No. 10–8823. Hernandez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 399 Fed. Appx. 685. 

No. 10–8824. Finley v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 401 Fed. Appx. 482. 

No. 10–8827. Flakes v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 399 Fed. Appx. 10. 

No. 10–8828. Howard v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 621 F. 3d 433. 

No. 10–8830. Glaspy v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 401 Fed. Appx. 430. 

No. 10–8831. Harris v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 398 Fed. Appx. 803. 

No. 10–8839. Torres-Rosario v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 10–8842. Abuhouran v. Grondolsky, Warden. C. A. 
3d Cir. Certiorari denied. Reported below: 392 Fed. Appx. 78. 

No. 10–8847. Jones v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 10–8849. Johnson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 630 F. 3d 970. 

No. 10–8850. Jackson v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 5 A. 3d 22. 

No. 10–8851. Jaimes v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 405 Fed. Appx. 31. 
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No. 10–8856. Daniel v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 399 Fed. Appx. 690. 

No. 10–8858. McKoy v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–8861. Aguilar Sevilla v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 408 Fed. Appx. 784. 

No. 10–8865. Dumas v. United States Parole Commission. 
C. A. 10th Cir. Certiorari denied. Reported below: 397 Fed. 
Appx. 492. 

No. 10–8871. Latour v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 400 Fed. Appx. 760. 

No. 10–8872. Rowls v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 402 Fed. Appx. 467. 

No. 10–8873. Solomon v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 387 Fed. Appx. 258. 

No. 10–8878. Martin v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 399 Fed. Appx. 813. 

No. 10–8882. Durrett v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 401 Fed. Appx. 950. 

No. 10–589. Idaho v. Shackelford. Sup. Ct. Idaho. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 150 Idaho 355, 247 P. 3d 582. 

No. 10–669. Wyeth Pharmaceuticals, Inc. v. Henry. 
C. A. 2d Cir. Certiorari denied. Justice Sotomayor took no 
part in the consideration or decision of this petition. Reported 
below: 616 F. 3d 134. 

No. 10–711. National Union Fire Insurance Co. v. VP 
Buildings, Inc. C. A. 6th Cir. Motion of Zurich American In­
surance Company for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 606 F. 3d 835. 

No. 10–718. Missouri v. Garcia. Sup. Ct. Mo. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer­
tiorari denied. Reported below: 316 S. W. 3d 907. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



1280 OCTOBER TERM, 2010 

March 7, 2011 562 U. S. 

No. 10–731. Walsh et al. v. Badger Catholic, Inc., et al. 
C. A. 7th Cir. Motion of American Council on Education et al. 
for leave to file a brief as amici curiae out of time granted. 
Certiorari denied. Reported below: 620 F. 3d 775. 

No. 10–732. Edwards v. A. H. Cornell & Son, Inc., dba AH 
Cornells, et al. C. A. 3d Cir. Certiorari denied. Justice 
Kagan took no part in the consideration or decision of this peti­
tion. Reported below: 610 F. 3d 217. 

No. 10–762. Louisiana Wholesale Drug Co., Inc., et al. 
v. Bayer AG et al. C. A. 2d Cir. Certiorari denied. Justice 
Sotomayor and Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 604 F. 3d 98. 

No. 10–856. Morris v. Ales Group USA et al. C. A. 2d 
Cir. Certiorari denied. Justice Sotomayor took no part in the 
consideration or decision of this petition. Reported below: 378 
Fed. Appx. 46. 

No. 10–8884. Paris v. United States. C. A. 2d Cir. Certio­
rari denied. Justice Sotomayor took no part in the consider­
ation or decision of this petition. Reported below: 621 F. 3d 101. 

Rehearing Denied 

No. 09–10951. Harris v. McNeil, Secretary, Florida De­

partment of Corrections, ante, p. 857; 
No. 10–604. Moseley et ux. v. V Secret Catalogue, Inc., 

et al., ante, p. 1179; 
No. 10–632. In re Windsor, ante, p. 1177; 
No. 10–633. In re Windsor, ante, p. 1177; 
No. 10–678. Hollister v. Soetoro et al., ante, p. 1180; 
No. 10–690. In re Windsor, ante, p. 1177; 
No. 10–6712. Taylor v. Hinkle, Warden, ante, p. 1070; 
No. 10–7086. Blade v. United States, ante, p. 1053; 
No. 10–7201. Wagstaff v. Department of Education, 

ante, p. 1148; 
No. 10–7235. Erbo, aka Garcia-Velez v. United States, 

ante, p. 1076; 
No. 10–7288. Iglesias v. Wal-Mart Stores East, L. P., 

ante, p. 1150; 
No. 10–7307. Arvie v. Tanner, Warden, ante, p. 1150; 
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No. 10–7371. Perry v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion, ante, p. 1152; 
No. 10–7390. Cherry v. City of New York, New York, 

et al., ante, p. 1152; 
No. 10–7409. Rowe v. Astrue, Commissioner of Social Se­

curity, ante, p. 1153; 
No. 10–7455. Swopes v. Illinois, ante, p. 1184; 
No. 10–7483. Stein v. Frakes, Superintendent, Monroe 

Correctional Complex, ante, p. 1154; 
No. 10–7668. Feldhacker v. Bakewell, Warden, et al., 

ante, p. 1158; 
No. 10–7695. Williams v. Jones, Superintendent, Hyde 

Correctional Institution, ante, p. 1189; and 
No. 10–7739. Mungo et al. v. United States, ante, p. 1160. 

Petitions for rehearing denied. 

No. 10–6618. Baney v. Merit Systems Protection Board, 
ante, p. 1194. Petition for rehearing denied. Justice Kagan 
took no part in the consideration or decision of this petition. 

No. 10–7231. Nowell v. United States, ante, p. 1086. Mo­
tion for leave to file petition for rehearing denied. Justice 
Kagan took no part in the consideration or decision of this 
motion. 

No. 10–7315. Cooper v. Hobbs, Director, Arkansas De­

partment of Correction, ante, p. 1115. Motion for leave to 
file petition for rehearing denied. 

March 10, 2011 

Dismissal Under Rule 46 

No. 10–8752. Shadley v. Grimes et al. C. A. 5th Cir. Cer­
tiorari dismissed under this Court’s Rule 46.1. Reported below: 
405 Fed. Appx. 813. 

March 17, 2011 

Dismissal Under Rule 46 

No. 10–8137. Avila-Villa v. Ohio. Ct. App. Ohio, Butler 
County. Certiorari dismissed under this Court’s Rule 46.1. 
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March 18, 21, 2011 562 U. S. 

Miscellaneous 

No. 09–993. 

March 18, 2011 
Orders 

PLIVA, Inc., et al. v. Mensing. C. A. 8th Cir.; 
No. 09–1039. Actavis Elizabeth, LLC v. Mensing. C. A. 

8th Cir.; and 
No. 09–1501. Actavis, Inc. v. Demahy. C. A. 5th Cir. [Cer­

tiorari granted, ante, p. 1104.] Motion of the Acting Solicitor 
General for leave to participate in oral argument as amicus cu­
riae and for divided argument granted. 

No. 10–114. Fox v. Vice, Chief of Police, Town of Vin-

ton, et al. C. A. 5th Cir. [Certiorari granted, ante, p. 1002.] 
Motion to substitute Judy Ann Vice, as Executrix of the Estate 
of Billy Ray Vice, as respondent in place of Billy Ray Vice 
granted. 

No. 10–238. Arizona Free Enterprise Club’s Freedom 
Club PAC et al. v. Bennett, Secretary of State of Ari­

zona, et al.; and 
No. 10–239. McComish et al. v. Bennett, Secretary of 

State of Arizona, et al. C. A. 9th Cir. [Certiorari granted, 
ante, p. 1060.] Motion of the Acting Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. Motion of petitioners for divided argument 
denied. 

No. 10–313. Talk America, Inc. v. Michigan Bell Tele­

phone Co., dba AT&T Michigan; and 
No. 10–329. Isiogu et al. v. Michigan Bell Telephone 

Co., dba AT&T Michigan. C. A. 6th Cir. [Certiorari granted, 
ante, p. 1104.] Motion of the Acting Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. Justice Kagan took no part in the consider­
ation or decision of this motion. 

March 21, 2011 

Certiorari Granted—Reversed and Remanded. (See No. 10–797, 
ante, p. 594.) 

Certiorari Granted—Vacated and Remanded 

No. 09–11056. Baker v. Buss, Secretary, Florida Depart­

ment of Corrections. C. A. 11th Cir. Motion of petitioner for 
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leave to proceed in forma pauperis granted. Certiorari granted, 
judgment vacated, and case remanded for further consideration 
in light of Wall v. Kholi, ante, p. 545. Reported below: 369 
Fed. Appx. 997. 

No. 10–7435. Franklin v. United States. C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re­
manded for further consideration in light of Pepper v. United 
States, ante, p. 476. Reported below: 622 F. 3d 650. 

Certiorari Dismissed 

No. 10–8369. Brown v. Small, Warden. C. A. 9th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). 

No. 10–8395. Semler v. Crow Wing County Social Serv­

ices et al. Ct. App. Minn. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. 

No. 10–8401. Holt v. Valls et al. C. A. 11th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. Reported 
below: 395 Fed. Appx. 604. 

No. 10–8435. Cluck v. Vail, Secretary, Washington De­

partment of Corrections, et al. C. A. 9th Cir. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). 
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No. 10–8446. Pointer v. Early et al. C. A. 8th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 10–8576. Howard v. United States District Court 
for the Southern District of Ohio et al. C. A. D. C. Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Kagan took no part in the 
consideration or decision of this motion and this petition. 

No. 10–8833. Gillard v. Northwestern University. C. A. 
7th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s 
Rule 39.8. 

Miscellaneous Orders 

No. 10M79. McBride v. Texas; 
No. 10M80. Ware v. Gansler, Attorney General of 

Maryland, et al.; 
No. 10M81. Greene v. Brooks; 
No. 10M85. Danzell v. United States; and 
No. 10M86. Greene v. Cermak et al. Motions to direct the 

Clerk to file petitions for writs of certiorari out of time denied. 

No. 10M82. In re Middlebrooks. Motion for leave to pro­
ceed as a veteran denied. 

No. 10M83. Gossage v. United States. Motion to direct the 
Clerk to file petition for writ of certiorari out of time under this 
Court’s Rule 14.5 denied. 

No. 10M87. Juvenile Male v. United States. Motion for 
leave to file petition for writ of certiorari with supplemental ap­
pendix under seal granted. 

No. 10M88. White & Case LLP v. United States. Motion 
for leave to file petition for writ of certiorari with supplemental 
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appendix under seal granted. Justice Kagan took no part in 
the consideration or decision of this motion. 

No. 10–209. Lafler v. Cooper. C. A. 6th Cir. [Certiorari 
granted, ante, p. 1127.] Motion of respondent for appointment of 
counsel granted. Valerie R. Newman, Esq., of Detroit, Mich., is 
appointed to serve as counsel for respondent in this case. 

No. 10–786. Kingdom of Spain et al. v. Estate of Cas­

sirer. C. A. 9th Cir. The Acting Solicitor General is invited to 
file a brief in this case expressing the views of the United States. 

No. 10–5258. McNeill v. United States. C. A. 4th Cir. 
[Certiorari granted, ante, p. 1128.] Motion of petitioner for leave 
to file volume II of the joint appendix under seal granted. 

No. 10–7904. In re Creveling. Motion of petitioner for re­
consideration of order denying leave to proceed in forma pau­
peris [ante, p. 1199] denied. 

No. 10–8112. Gillard v. Board of Trustees of Community 
College District No. 508. C. A. 7th Cir. Motion of petitioner 
for reconsideration of order denying leave to proceed in forma 
pauperis [ante, p. 1211] denied. 

No. 10–8332. Etere v. City of New York, New York, 
et al. C. A. 2d Cir.; and 

No. 10–8745. Clifton v. Florida Parole Commission. 
C. A. 11th Cir. Motions of petitioners for leave to proceed in 
forma pauperis denied. Petitioners are allowed until April 11, 
2011, within which to pay the docketing fees required by Rule 
38(a) and to submit petitions in compliance with Rule 33.1 of the 
Rules of this Court. 

No. 10–9049. In re Roche; 
No. 10–9192. In re Moore; 
No. 10–9200. In re Brown; and 
No. 10–9216. In re Owens-Bey. Petitions for writs of ha­

beas corpus denied. 

No. 10–8476. In re Venoya; and 
No. 10–8587. In re Jabbour. Petitions for writs of manda­

mus denied. 

No. 10–8490. In re Thacker. Petition for writ of mandamus 
and/or prohibition denied. 
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March 21, 2011 562 U. S. 

Certiorari Granted 

No. 10–63. Maples v. Thomas, Interim Commissioner, 
Alabama Department of Corrections. C. A. 11th Cir. Cer­
tiorari granted limited to Question 2 presented by the petition. 
Reported below: 586 F. 3d 879. 

No. 10–788. Rehberg v. Paulk et al. C. A. 11th Cir. Mo­
tion of Government Accountability Project for leave to file a brief 
as amicus curiae granted. Certiorari granted. Reported below: 
611 F. 3d 828. 

Certiorari Denied 

No. 10–431. Rainey v. Walsh, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 603 F. 3d 189. 

No. 10–648. Foundation of Human Understanding v. 
United States. C. A. Fed. Cir. Certiorari denied. Reported 
below: 614 F. 3d 1383. 

No. 10–677. Fox v. Florida Bar. Sup. Ct. Fla. Certiorari 
denied. Reported below: 44 So. 3d 107. 

No. 10–768. Aftermath Records, dba Aftermath Enter­

tainment, et al. v. F. B. T. Productions, LLC, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 621 F. 3d 958. 

No. 10–770. Mylan Inc. et al. v. Daiichi Sankyo Co., Ltd., 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 619 
F. 3d 1346. 

No. 10–776. Cao et al. v. Federal Election Commission. 
C. A. 5th Cir. Certiorari denied. Reported below: 619 F. 3d 410. 

No. 10–785. Krainski v. Nevada ex rel. Board of Regents 
of the Nevada System of Higher Education, on Behalf of 
the University of Nevada, Las Vegas, et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 616 F. 3d 963. 

No. 10–792. Walker, Individually and on Behalf of All 
Others Similarly Situated, et al. v. Monsanto Company 
Pension Plan et al. C. A. 7th Cir. Certiorari denied. Re­
ported below: 614 F. 3d 415. 
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No. 10–794. Barr v. United States. C. A. 6th Cir. Certio­
rari denied. Reported below: 617 F. 3d 370. 

No. 10–796. State Compensation Insurance Fund v. Za­

mora, Chapter 7 Trustee. C. A. 9th Cir. Certiorari denied. 
Reported below: 616 F. 3d 1001. 

No. 10–808. Morris v. Alabama. Ct. Crim. App. Ala. Cer­
tiorari denied. Reported below: 60 So. 3d 326. 

No. 10–878. Kuelbs et al. v. Hill et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 615 F. 3d 1037. 

No. 10–880. Taylor v. City of Columbia, South Carolina, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 389 
Fed. Appx. 325. 

No. 10–887. Dixon v. East Coast Music Mall. Ct. App. 
Minn. Certiorari denied. 

No. 10–892. Palka v. Shelton et al. C. A. 7th Cir. Certio­
rari denied. Reported below: 623 F. 3d 447. 

No. 10–894. Prosser et al. v. National Rural Utilities 
Cooperative Finance Corp. et al. C. A. 3d Cir. Certiorari 
denied. 

No. 10–900. Bohana v. Vaughn, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 389 Fed. Appx. 600. 

No. 10–903. Ober v. Miller et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 395 Fed. Appx. 849. 

No. 10–906. Schneller v. Crozer Chester Medical Cen­

ter et al. C. A. 3d Cir. Certiorari denied. Reported below: 
387 Fed. Appx. 289. 

No. 10–908. Florance v. Bush et al. C. A. 5th Cir. Cer­
tiorari denied. 

No. 10–909. Driver v. Conley. Ct. App. Tex., 6th Dist. 
Certiorari denied. Reported below: 320 S. W. 3d 516. 

No. 10–912. Baker v. Texas. Ct. App. Tex., 11th Dist. Cer­
tiorari denied. 
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No. 10–913. Abcarian v. McDonald et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 617 F. 3d 931. 

No. 10–915. City of Cleveland, Ohio v. Ameriquest Mort­

gage Securities, Inc., et al. C. A. 6th Cir. Certiorari de­
nied. Reported below: 615 F. 3d 496. 

No. 10–917. Hillside Productions, Inc., et al. v. Macomb 
County, Michigan. C. A. 6th Cir. Certiorari denied. Re­
ported below: 389 Fed. Appx. 449. 

No. 10–921. Adams v. Trimble et al. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 

No. 10–922. Diamond v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 69 M. J. 403. 

No. 10–923. Munoz-Mejia v. Holder, Attorney General. 
C. A. 9th Cir. Certiorari denied. 

No. 10–934. Lakshminarasimha v. United States et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 384 Fed. 
Appx. 258. 

No. 10–942. Henzler et al. v. Salazar, Secretary of the 
Interior, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 393 Fed. Appx. 457. 

No. 10–959. Carden v. Astrue, Commissioner of Social 
Security. C. A. 4th Cir. Certiorari denied. Reported below: 
398 Fed. Appx. 914. 

No. 10–964. Romero v. Buhimschi et al. C. A. 6th Cir. 
Certiorari denied. Reported below: 396 Fed. Appx. 224. 

No. 10–967. Adediran v. Holder, Attorney General. 
C. A. 11th Cir. Certiorari denied. Reported below: 400 Fed. 
Appx. 482. 

No. 10–970. Livonia Properties Holdings, LLC v. 12840– 
12976 Farmington Road Holdings, LLC. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 399 Fed. Appx. 97. 

No. 10–974. Burlington Basket Co. v. Newberry. C. A. 
8th Cir. Certiorari denied. Reported below: 622 F. 3d 979. 
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No. 10–990. Williams v. Connecticut. App. Ct. Conn. 
Certiorari denied. 

No. 10–996. Proctor v. Huntington et ux. Sup. Ct. Wash. 
Certiorari denied. Reported below: 169 Wash. 2d 491, 238 P. 3d 
1117. 

No. 10–998. Colombo v. Suffolk County, New York. C. A. 
2d Cir. Certiorari denied. 

No. 10–1002. Knight v. Mooring Capital Fund, LLC, 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 388 
Fed. Appx. 814. 

No. 10–1006. MDL Capital Management et al. v. Federal 
Insurance Co. C. A. 3d Cir. Certiorari denied. 

No. 10–1022. Ortiz v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 394 Fed. Appx. 722. 

No. 10–1040. Petrucelli v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 10–6733. Jimenez-Lopez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 369 Fed. Appx. 857. 

No. 10–7018. Birdow v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 385 Fed. Appx. 391. 

No. 10–7087. Alejo-Hernandez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 387 Fed. Appx. 488. 

No. 10–7097. Culberson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 400. 

No. 10–7141. Vences v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–7211. Hull v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 10–7258. Bolomet et ux. v. RLI Insurance Co. et al. 
Sup. Ct. Haw. Certiorari denied. 

No. 10–7343. Gayford v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 442. 
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No. 10–7377. Loaeza-Montes v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 378 Fed. Appx. 967. 

No. 10–7436. Hargrove v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 382 Fed. Appx. 765. 

No. 10–7564. Davis v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 609 F. 3d 663. 

No. 10–7870. Barron v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 386 Fed. Appx. 727. 

No. 10–7887. Simon v. Epps, Commissioner, Mississippi 
Department of Corrections. C. A. 5th Cir. Certiorari de­
nied. Reported below: 394 Fed. Appx. 138. 

No. 10–7889. Jewell v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 614 F. 3d 911. 

No. 10–7895. Prisco v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 391 Fed. Appx. 920. 

No. 10–7909. Williams v. Hobbs, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 612 F. 3d 941. 

No. 10–7912. Jackson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 613 F. 3d 1305. 

No. 10–7930. Treesh v. Bagley, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 612 F. 3d 424. 

No. 10–7984. Irick v. Bell, Warden. C. A. 6th Cir. Certio­
rari denied. 

No. 10–8255. Garcia v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 927. 

No. 10–8273. Herrera-Torres v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 398 Fed. Appx. 251. 

No. 10–8290. Davis v. Kuykendall et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 387 Fed. Appx. 500. 

No. 10–8291. Campbell v. Washington. Ct. App. Wash. 
Certiorari denied. Reported below: 156 Wash. App. 1012. 
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No. 10–8296. Ekandem v. Maryland Department of 
Labor, Licensing and Regulation et al. Ct. Sp. App. Md. 
Certiorari denied. Reported below: 174 Md. App. 777. 

No. 10–8302. Williams v. Perkins, Deputy Warden, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 399 Fed. 
Appx. 210. 

No. 10–8303. Richard v. Dexter, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 399 Fed. Appx. 198. 

No. 10–8306. Robinson v. Diggs, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 205. 

No. 10–8314. Campbell v. Workman, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 386 Fed. Appx. 809. 

No. 10–8316. Lutz v. Varano, Superintendent, State Cor­

rectional Institution at Coal Township, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 10–8324. Perez-Ramos v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 398 Fed. Appx. 262. 

No. 10–8326. Nickson v. Pliler, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 400 Fed. Appx. 209. 

No. 10–8327. Brazzel v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 925 N. E. 2d 510. 

No. 10–8329. Smith v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 42 So. 3d 234. 

No. 10–8336. Wells v. Fisher, Superintendent, State 
Correctional Institution at Smithfield, et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 392 Fed. Appx. 914. 

No. 10–8339. Nixon v. Texas. C. A. 5th Cir. Certiorari 
denied. 

No. 10–8344. Lynch v. Alameda County, California, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 398 
Fed. Appx. 295. 

No. 10–8349. Timmons v. Artus, Superintendent, Clinton 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 
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No. 10–8350. Thomas v. Van Hollen et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 397 Fed. Appx. 215. 

No. 10–8351. Sallis v. Aurora Health Care, Inc. C. A. 
7th Cir. Certiorari denied. Reported below: 381 Fed. Appx. 591. 

No. 10–8353. Sherratt v. Turley, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 399 Fed. Appx. 
411. 

No. 10–8355. Diaz v. Knowles, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 10–8359. Bradford v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. 

No. 10–8360. Bure v. Florida. Cir. Ct. Miami-Dade County, 
Fla. Certiorari denied. 

No. 10–8363. Patscheck v. Hickson, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 405 Fed. Appx. 317. 

No. 10–8376. Foster v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 50 Cal. 4th 1301, 242 P. 3d 105. 

No. 10–8384. Maholmes v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 389 Ill. App. 3d 1146, 976 
N. E. 2d 1209. 

No. 10–8389. Grandoit v. HSBC Bank Nevada, N. A., et al. 
C. A. 1st Cir. Certiorari denied. 

No. 10–8391. Richardson v. Stroud et al. C. A. 5th Cir. 
Certiorari denied. 

No. 10–8393. Silva v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 44 So. 3d 591. 

No. 10–8394. Sorrell v. Michigan Department of Human 
Services. Ct. App. Mich. Certiorari denied. 

No. 10–8396. Sturgeon v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 401 Ill. App. 3d 1143, 989 
N. E. 2d 1217. 

No. 10–8400. Henderson v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. 
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No. 10–8409. Williams v. Thaler, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 10–8415. Centobene v. Brown, Governor of Califor­

nia, et al. C. A. 9th Cir. Certiorari denied. 

No. 10–8420. Thomas v. Frech et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 400 Fed. Appx. 315. 

No. 10–8421. Mitchell v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 235 P. 3d 640. 

No. 10–8428. Evans v. Marshall, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–8429. Banks v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 46 So. 3d 989. 

No. 10–8430. Bramage v. HSBC Bank Nevada, N. A. Ct. 
App. Ind. Certiorari denied. 

No. 10–8436. Assa’ad-Faltas v. South Carolina. Sup. Ct. 
S. C. Certiorari denied. 

No. 10–8437. Winding v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. 

No. 10–8453. Arnaut v. Roden, Superintendent, Massa­

chusetts Correctional Institution at Norfolk. C. A. 1st 
Cir. Certiorari denied. 

No. 10–8455. Karabajakyan et al. v. Schwarzenegger 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 377 
Fed. Appx. 647. 

No. 10–8456. DeYoung v. Schofield, Warden. C. A. 11th 
Cir. Certiorari denied. Reported below: 609 F. 3d 1260. 

No. 10–8467. Thomas v. Parker et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 609 F. 3d 1114. 

No. 10–8474. Thibeault v. New York. App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 73 App. 
Div. 3d 1237, 900 N. Y. S. 2d 501. 

No. 10–8475. Victory v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 10–8483. Jameson v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 10–8485. Alston v. Court of Appeals of Wisconsin. 
C. A. 7th Cir. Certiorari denied. Reported below: 397 Fed. 
Appx. 230. 

No. 10–8492. Rolle v. Agency for Persons with Disabili­

ties. Sup. Ct. Fla. Certiorari denied. Reported below: 47 So. 
3d 1290. 

No. 10–8495. Yates v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 10–8499. Quispe-Guevara v. Holder, Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. 

No. 10–8503. McDonald v. Maine. Sup. Jud. Ct. Me. Cer­
tiorari denied. Reported below: 6 A. 3d 283. 

No. 10–8508. Jones v. Larkins, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 10–8536. Ellis v. Eighth Judicial District Court of 
Nevada, Clark County, et al. Sup. Ct. Nev. Certiorari de­
nied. Reported below: 126 Nev. 708. 

No. 10–8542. Shotts v. Evans, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 10–8563. Diaz v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 38 So. 3d 791. 

No. 10–8578. Sanchez v. McDaniel, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 10–8582. Barrino v. Department of the Treasury 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 399 
Fed. Appx. 782. 

No. 10–8605. Kennedy v. Trustees of the Testamentary 
Trust of the Last Will and Testament of President John 
F. Kennedy. C. A. 2d Cir. Certiorari denied. Reported below: 
406 Fed. Appx. 507. 

No. 10–8609. Renneke v. Florence County, Wisconsin. 
Ct. App. Wis. Certiorari denied. 
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No. 10–8612. Trollope v. Sheldon et al. C. A. 9th Cir. 
Certiorari denied. 

No. 10–8616. Tracy v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 401 Fed. Appx. 224. 

No. 10–8617. Tracy v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 401 Fed. Appx. 232. 

No. 10–8619. Nzundu-Andi v. NCO Financial Systems, 
Inc. C. A. 11th Cir. Certiorari denied. 

No. 10–8631. Lor v. Kramer. C. A. 9th Cir. Certiorari de­
nied. Reported below: 389 Fed. Appx. 636. 

No. 10–8637. Dunigan v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 10–8654. Culgan v. Ohio. Ct. App. Ohio, Medina County. 
Certiorari denied. 

No. 10–8656. Cervantes-Segura, aka Navarro v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 399 
Fed. Appx. 23. 

No. 10–8685. Ladd v. Thibault et al. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 402 Fed. Appx. 618. 

No. 10–8687. Ciria v. Rubino et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 394 Fed. Appx. 400. 

No. 10–8688. Abram v. Milyard, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 400 Fed. Appx. 380. 

No. 10–8699. Brown v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 47 So. 3d 1287. 

No. 10–8708. Bonilla v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 618 F. 3d 102. 

No. 10–8716. Costa v. Allen. Ct. App. Mo., Western Dist. 
Certiorari denied. Reported below: 323 S. W. 3d 383. 

No. 10–8719. Baer v. Buss, Secretary, Florida Depart­

ment of Corrections. Dist. Ct. App. Fla., 1st Dist. Certio­
rari denied. Reported below: 48 So. 3d 52. 
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No. 10–8721. Charron v. Nixon, Governor of Missouri. 
Ct. App. Mo., Western Dist. Certiorari denied. Reported below: 
318 S. W. 3d 740. 

No. 10–8735. Stokes v. Gehr et al. C. A. 3d Cir. Certio­
rari denied. Reported below: 399 Fed. Appx. 697. 

No. 10–8740. Ligon v. Illinois. Sup. Ct. Ill. Certiorari de­
nied. Reported below: 239 Ill. 2d 94, 940 N. E. 2d 1067. 

No. 10–8749. LaGarde v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 10–8755. Ayres v. Bierman, Geesing & Ward, LLC, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 396 
Fed. Appx. 47. 

No. 10–8769. Danysh v. Collins, Superintendent, State 
Correctional Institution at Frackville, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 10–8770. Renneke v. Nebraska Department of 
Health and Human Services. Ct. App. Neb. Certiorari 
denied. 

No. 10–8773. Dickerson v. Mutual of America et al. 
C. A. 2d Cir. Certiorari denied. 

No. 10–8777. Schweitzer v. Williams, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 10–8780. Lusk v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 409 Fed. Appx. 624. 

No. 10–8788. Williams v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 10–8810. Coates v. Natale et al. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 409 Fed. Appx. 238. 

No. 10–8813. McInerney v. Helling, Warden, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 403 Fed. 
Appx. 162. 

No. 10–8816. Houston v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 625 F. 3d 871. 
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No. 10–8834. Hagos v. Colorado. Ct. App. Colo. Certiorari 
denied. Reported below: 250 P. 3d 596. 

No. 10–8836. Heinemann v. Murphy, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 401 Fed. Appx. 
304. 

No. 10–8840. Taylor v. Conway et al. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 381 Fed. Appx. 40. 

No. 10–8841. Thomas v. Vail, Secretary, Washington De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 10–8848. Koch v. Cate, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. 

No. 10–8855. Polk v. Beeler, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 406 Fed. Appx. 694. 

No. 10–8859. Cooley v. Medina, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 412 Fed. Appx. 51. 

No. 10–8860. Retanan v. Yates, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 10–8866. Thomas v. Eagleton, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 396 Fed. Appx. 965. 

No. 10–8874. Sheika v. Dow, Attorney General of New 
Jersey, et al. C. A. 3d Cir. Certiorari denied. 

No. 10–8883. W. X. C. v. New Jersey. Sup. Ct. N. J. Certio­
rari denied. Reported below: 204 N. J. 179, 8 A. 3d 174. 

No. 10–8892. Frausto v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 616 F. 3d 767. 

No. 10–8894. Fausnaught v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 380 Fed. Appx. 198. 

No. 10–8899. Goodley v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–8901. Thompson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 385 Fed. Appx. 313. 
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March 21, 2011 562 U. S. 

No. 10–8905. Helms v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 48 So. 3d 67. 

No. 10–8906. Hunter et vir v. Mansdorf, Chapter 7 
Trustee, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 402 Fed. Appx. 228. 

No. 10–8910. Moses v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 396 Fed. Appx. 650. 

No. 10–8911. Zazueta Miranda v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 388 Fed. Appx. 697. 

No. 10–8915. Aguilar v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–8918. Stanley v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 396 Fed. Appx. 482. 

No. 10–8920. Ocampo v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 402 Fed. Appx. 90. 

No. 10–8928. Sistrunk v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 398 Fed. Appx. 90. 

No. 10–8930. Williams v. Lawler, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 10–8934. Bolden v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 622 F. 3d 988. 

No. 10–8935. Duenas v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 10–8936. Daniels v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 625 F. 3d 529. 

No. 10–8937. Carradine v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 621 F. 3d 575. 

No. 10–8939. Muniz-Massa v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 617 F. 3d 581. 

No. 10–8941. Grigg v. Lee, Superintendent, Green Haven 
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re­
ported below: 401 Fed. Appx. 590. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



ORDERS 1299 

562 U. S. March 21, 2011 

No. 10–8942. Hernandez-Gonzalez v. United States. 
C. A. 9th Cir. Certiorari denied. 

No. 10–8948. Valdez-Castro v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 390 Fed. Appx. 736. 

No. 10–8950. Hinchliffe v. Option One Mortgage Corp. 
C. A. 3d Cir. Certiorari denied. 

No. 10–8951. Holmes v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–8953. Galloway v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 229. 

No. 10–8956. Howard v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 10–8959. Martin v. Tanner, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 10–8964. Little v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 390 Fed. Appx. 242. 

No. 10–8971. Tuvalu v. Woodford et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 735. 

No. 10–8976. Moore v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 402 Fed. Appx. 778. 

No. 10–8979. Sharma v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 394 Fed. Appx. 591. 

No. 10–8983. Baskerville v. Smith, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 10–8984. Smart v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 10–8985. Reep v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 390 Fed. Appx. 245. 

No. 10–8989. Galloway v. Zickefoose, Warden. C. A. 3d 
Cir. Certiorari denied. Reported below: 385 Fed. Appx. 59. 

No. 10–8990. Fountain v. United States. C. A. 11th Cir. 
Certiorari denied. 
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March 21, 2011 562 U. S. 

No. 10–8995. Harper v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 10–9003. Santiago v. Whidden, Warden. C. A. 2d Cir. 
Certiorari denied. 

No. 10–9005. Flowers v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 389 Fed. Appx. 476. 

No. 10–9011. Garcia v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 10–9017. Espinoza v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 403 Fed. Appx. 315. 

No. 10–9022. Wanambisi v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 624 F. 3d 724. 

No. 10–9023. Watkins v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 10–9024. Walker v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 403 Fed. Appx. 819. 

No. 10–9025. Thomas v. United States Disciplinary Bar­

racks. C. A. 10th Cir. Certiorari denied. Reported below: 
625 F. 3d 667. 

No. 10–9029. Perez-Gutierrez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 401 Fed. Appx. 970. 

No. 10–9041. Pindle v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 401 Fed. Appx. 838. 

No. 10–9042. Medina Vasquez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 401 Fed. Appx. 
940. 

No. 10–9045. Jones v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 402 Fed. Appx. 121. 

No. 10–9047. Roche-Moreno, aka Gonzalez-Santiago v. 
United States. C. A. 3d Cir. Certiorari denied. Reported 
below: 401 Fed. Appx. 710. 
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No. 10–9052. Lindsey v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 615 F. 3d 998. 

No. 10–9056. Doe v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 10–9060. Juarez-Aguilar v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 390 Fed. Appx. 732. 

No. 10–9063. Tavarez v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 626 F. 3d 902. 

No. 10–9068. Evans v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 10–9075. Oesby v. United States. Ct. App. D. C. Cer­
tiorari denied. 

No. 10–9077. Sealed Appellant v. Sealed Appellee. 
C. A. 5th Cir. Certiorari denied. 

No. 10–9079. Parks v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 399 Fed. Appx. 446. 

No. 10–9080. Kistler v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 412 Fed. Appx. 1. 

No. 10–9081. Luckey v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 402 Fed. Appx. 889. 

No. 10–9086. Jacob v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 10–9091. Van Wart v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 401 Fed. Appx. 794. 

No. 10–9098. Palacios v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 402 Fed. Appx. 893. 

No. 10–9099. McCurdy v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 10–9102. Leet v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 406 Fed. Appx. 830. 

No. 10–9124. Cole v. United States. C. A. 1st Cir. Certio­
rari denied. 
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No. 10–388. Huber et ux. v. New Jersey Department of 
Environmental Protection. Super. Ct. N. J., App. Div. Cer­
tiorari denied. 

Statement of Justice Alito, with whom The Chief Justice, 
Justice Scalia, and Justice Thomas join, respecting the denial 
of certiorari. 

Our cases recognize a limited exception to the Fourth Amend­
ment’s warrant requirement for searches of businesses in “closely 
regulated industries.” See, e. g., New York v. Burger, 482 U. S. 
691, 699–703 (1987) (internal quotation marks omitted). The 
thinking is that, other things being equal, the “expectation of 
privacy in commercial premises” is significantly less than the “ex­
pectation in an individual’s home.” Id., at 700. And where a 
business operates in an industry with a “long tradition of close 
government supervision”—liquor dealers and pawnbrokers are 
classic examples—the expectation of privacy becomes “particu­
larly attenuated.” Ibid. (internal quotation marks omitted). 

In this case, a New Jersey appellate court applied this doctrine 
to uphold a warrantless search by a state environmental official 
of Robert and Michelle Huber’s backyard. No. A–5874–07T3, 
2010 WL 173533, *9–*10 (Super. Ct. N. J., App. Div., Jan. 20, 
2010) (per curiam). The Hubers’ residential property contains 
wetlands protected by a New Jersey environmental statute. See 
N. J. Stat. Ann. § 13:9B–1 et seq. (West 2003 and Supp. 2010). 
According to the court below, the presence of these wetlands 
brought the Hubers’ yard “directly under the regulatory arm” of 
the State “just as much” as if the yard had been involved in a 
“regulated industry.” 2010 WL 173533, *10. 

This Court has not suggested that a State, by imposing heavy 
regulations on the use of privately owned residential property, 
may escape the Fourth Amendment’s warrant requirement. But 
because this case comes to us on review of a decision by a state 
intermediate appellate court, I agree that today’s denial of certio­
rari is appropriate. See this Court’s Rule 10. It does bear men­
tioning, however, that “denial of certiorari does not constitute an 
expression of any opinion on the merits.” Boumediene v. Bush, 
549 U. S. 1328, 1329 (2007) (Stevens and Kennedy, JJ., statement 
respecting denial of certiorari). 

No. 10–447. Ameziane v. Obama, President of the United 
States, et al. C. A. D. C. Cir. Motion of respondents for leave 
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to file a brief in opposition under seal granted. Motion of peti­
tioner for leave to file a reply brief under seal granted. Certio­
rari denied. Justice Kagan took no part in the consideration 
or decision of these motions and this petition. Reported below: 
620 F. 3d 1. 

No. 10–543. Clearing House Assn. L. L. C. v. Bloomberg 
L. P. et al. C. A. 2d Cir. Motion of American Bankers Associa­
tion for leave to file a brief as amicus curiae out of time denied. 
Certiorari denied. Justice Kagan took no part in the consid­
eration or decision of this motion and this petition. Reported 
below: 601 F. 3d 143. 

No. 10–590. Herrera v. United States. C. A. 7th Cir. 
Certiorari denied. Justice Kagan took no part in the consider­
ation or decision of this petition. Reported below: 614 F. 3d 661. 

No. 10–660. Clearing House Assn. L. L. C. v. Fox News 
Network, LLC, et al. C. A. 2d Cir. Certiorari denied. Jus­

tice Kagan took no part in the consideration or decision of this 
petition. Reported below: 601 F. 3d 158. 

No. 10–946. Bierenbaum v. Graham, Superintendent, Au­

burn Correctional Facility, et al. C. A. 2d Cir. Certiorari 
denied. Justice Sotomayor took no part in the consideration 
or decision of this petition. Reported below: 607 F. 3d 36. 

No. 10–7005. Skoien v. United States. C. A. 7th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 614 F. 3d 638. 

No. 10–7402. Lujan v. United States. C. A. 10th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 603 F. 3d 850. 

No. 10–8305. Rich v. Associated Brands, Inc. C. A. 2d 
Cir. Certiorari denied. Justice Sotomayor took no part in the 
consideration or decision of this petition. Reported below: 379 
Fed. Appx. 78. 

No. 10–8454. Benson v. Luttrell et al. C. A. 6th Cir. 
Certiorari before judgment denied. 

No. 10–8464. Morris v. Artus, Superintendent, Clinton 
Correctional Facility, et al.; 
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March 21, 2011 562 U. S. 

No. 10–8470. Phillips v. Artus, Superintendent, Clinton 
Correctional Facility, et al.; and 

No. 10–8502. Portalatin v. Graham, Superintendent, Au­

burn Correctional Facility. C. A. 2d Cir. Certiorari de­
nied. Justice Sotomayor took no part in the consideration or 
decision of these petitions. Reported below: 624 F. 3d 69. 

No. 10–8489. McPherson v. United States et al. C. A. 
3d Cir. Certiorari denied. Justice Kagan took no part in the 
consideration or decision of this petition. Reported below: 392 
Fed. Appx. 938. 

No. 10–8640. Washington v. Allison, Acting Warden. 
C. A. 9th Cir. Certiorari denied. Justice Breyer took no part 
in the consideration or decision of this petition. Reported below: 
392 Fed. Appx. 559. 

No. 10–8890. Cruz v. United States. C. A. 3d Cir. Certio­
rari denied. Justice Kagan took no part in the consideration 
or decision of this petition. 

No. 10–8996. Fleck v. United States. C. A. 4th Cir. Cer­
tiorari denied. Justice Kagan took no part in the consideration 
or decision of this petition. Reported below: 397 Fed. Appx. 871. 

No. 10–9021. Urena v. United States. C. A. 2d Cir. Cer­
tiorari denied. Justice Sotomayor took no part in the consid­
eration or decision of this petition. Reported below: 393 Fed. 
Appx. 801. 

Rehearing Denied 

No. 10–136. Horel, Warden v. Solorio Valdovinos, ante, 
p. 1196; 

No. 10–505. Stevens v. Estate of Myers, ante, p. 1136; 
No. 10–598. Kleinhammer v. City of Paso Robles, Cali­

fornia, et al., ante, p. 1179; 
No. 10–599. Onyeabor v. Centennial Pointe Owner’s 

Assn. et al., ante, p. 1138; 
No. 10–622. S&M Brands, Inc., et al. v. Caldwell, Attor­

ney General of Louisiana, ante, p. 1270; 
No. 10–664. Joyce v. J. C. Penney Corp., Inc., ante, p. 1201; 
No. 10–707. Roos v. Roos, ante, p. 1201; 
No. 10–6518. Hitchcock v. Jackson, Warden, ante, p. 1033; 
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No. 10–6903. Garnett v. Winona County Social Services 
et al., ante, p. 1113; 

No. 10–7030. Torrefranca v. Ryan, Director, Arizona De­

partment of Corrections, et al., ante, p. 1144; 
No. 10–7105. Stoever v. Tech USA et al., ante, p. 1145; 
No. 10–7262. Rose v. Cox Health Systems et al., ante, 

p. 1149; 
No. 10–7279. Armstrong v. Redding Parole Department 

et al., ante, p. 1149; 
No. 10–7293. Johnson v. Alabama et al., ante, p. 1150; 
No. 10–7347. Allen v. Reliance Insurance Co., ante, 

p. 1151; 
No. 10–7445. Watson v. Thaler, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion, ante, p. 1184; 
No. 10–7471. Lazaro v. Holder, Attorney General, ante, 

p. 1153; 
No. 10–7519. Roberson v. Mississippi Insurance Guaranty 

Assn., ante, p. 1185; 
No. 10–7639. Meeks v. North Carolina, ante, p. 1188; 
No. 10–7673. Dunn v. Parker, Warden, ante, p. 1204; 
No. 10–7718. Conklin v. EMC Mortgage Corp., ante, 

p. 1204; and 
No. 10–7850. Parker v. Astrue, Commissioner of Social 

Security, ante, p. 1228. Petitions for rehearing denied. 

No. 09–1420. Allen v. Missouri ex rel. Koster, Attorney 
General of Missouri, ante, p. 833. Motion for leave to file 
petition for rehearing denied. 
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I N D E X  

ALABAMA. See Railroad Revitalization and Regulatory Reform 
Act of 1976. 

ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT OF 
1996. See Habeas Corpus, 2, 3, 5. 

APPEAL  OF  SUMMARY  JUDGMENT  DENIAL.  See Civil Pro­

cedure. 

ASSISTANCE OF COUNSEL. See Habeas Corpus, 2, 7. 

BANKRUPTCY. 
Chapter 13—Disposable income—Car-ownership costs—Loan or lease 

payments.—A Chapter 13 debtor may not deduct car-ownership costs 
from his disposable income if he is not making loan or lease payments. 
Ransom v. FIA Card Services, N. A., p. 61. 

CALIFORNIA. See Habeas Corpus, 1, 6. 

CALIFORNIA PAROLE STATUTE. See Habeas Corpus, 1. 

CHAPTER 13 DEBTORS. See Bankruptcy. 

CHILDHOOD VACCINE PRODUCT LIABILITY. See National Child­

hood Vaccine Injury Act of 1986. 

CIVIL PROCEDURE. 
Denial of summary judgment—Trial on merits—Appeal.—A party 

may not appeal a denial of summary judgment after a federal district court 
has conducted a full trial on merits. Ortiz v. Jordan, p. 180. 

CIVIL RIGHTS ACT OF 1871. 
1. DNA testing of crime-scene evidence.—A convicted state prisoner 

seeking DNA testing of crime-scene evidence may assert that claim in a 
42 U. S. C. § 1983 civil rights action. Skinner v. Switzer, p. 521. 

2. Section 1983–Municipal liability—Policy or custom inflicting 
injury—Monetary or prospective relief.—Requirement making municipal­
ities liable under 42 U. S. C. § 1983 only “when execution of [their] policy 
or custom . . . inflicts the injury,” Monell v. New York City Dept. of Social 
Servs., 436 U. S. 658, 694, applies irrespective of whether relief sought is 
monetary or prospective. Los Angeles County v. Humphries, p. 29. 
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1308 INDEX 

CIVIL RIGHTS ACT OF 1964. 
Title VII—Employment discrimination—Retaliatory discharge for 

fiance’s employment discrimination charge.—If respondent fired Thomp­
son to retaliate against his fiance for filing an employment discrimination 
charge against respondent, Thompson’s firing constituted unlawful retalia­
tion under Title VII; thus, Title VII grants Thompson a cause of action. 
Thompson v. North American Stainless, LP, p. 170. 

COLLATERAL REVIEW APPLICATIONS. See Habeas Corpus, 3. 

CONFRONTATION CLAUSE. See Constitutional Law, I. 

CONSTITUTIONAL LAW. 

I. Confrontation of Witnesses. 
Testimonial versus nontestimonial statements—Victim’s identifica­

tion and description of shooter and shooting location—Enabling police 
assistance to meet ongoing emergency.—Victim’s identification and de­
scription of shooter and location of shooting were not testimonial state­
ments, because their “primary purpose” was “to enable police assistance 
to meet an ongoing emergency,” Davis v. Washington, 547 U. S. 813, 822; 
thus, their admission at Bryant’s trial did not violate Confrontation Clause. 
Michigan v. Bryant, p. 344. 

II. Freedom of Speech. 
Picketing near soldier’s funeral—Tort liability.—First Amendment 

shields respondents (Westboro) from tort liability for picketing near a sol­
dier’s funeral service to express Westboro’s views on United States’ toler­
ance of homosexuality, particularly in America’s military, and on clergy 
scandals in Catholic Church. Snyder v. Phelps, p. 443. 

CONTROLLED SUBSTANCES. See Sentences, 2. 

CORPORATIONS. See Freedom of Information Act, 2. 

COURT OF APPEALS FOR VETERANS CLAIMS. 
Deadline for filing notice of appeal—Jurisdictional consequences.— 

Deadline for filing a notice of appeal with Court of Appeals for Veterans 
Claims does not have jurisdictional consequences. Henderson v. Shin­
seki, p. 428. 

CREDIT CARD INTEREST RATES. See Debtors and Creditors. 

CREDITORS  AND  DEBTORS.  See Bankruptcy;  Debtors  and  
Creditors. 

CRIMINAL LAW. See Civil Rights Act of 1871, 1; Constitutional 
Law, I; Sentences; Habeas Corpus. 

DEADLY WEAPONS. See Sentences, 2. 
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INDEX 1309 

DEBTORS AND CREDITORS. See also Bankruptcy. 
Federal Reserve Board Regulation Z—Credit card agreement—Notice 

of interest-rate increase—Delinquency or default.—At time of transac­
tions at issue, Regulation Z did not require Chase to notify McCoy of an 
interest-rate increase instituted pursuant to their credit card agreement, 
which permitted Chase to raise interest rate, up to a pre-set maximum, 
following delinquency or default. Chase Bank USA, N. A. v. McCoy, 
p. 195. 

DISCRIMINATION IN EMPLOYMENT. See Civil Rights Act of 1964. 

DISPOSABLE INCOME OF CHAPTER 13 DEBTORS. See Bankruptcy. 

DNA TESTING OF CRIME-SCENE EVIDENCE. See Civil Rights 
Act of 1871, 1. 

DRUG TRAFFICKING. See Sentences, 2. 

EFFECTIVE ASSISTANCE OF COUNSEL. See Habeas Corpus, 2, 7. 

EMPLOYMENT DISCRIMINATION. See Uniformed Services Em­

ployment and Reemployment Rights Act of 1994. 

FEDERAL INSURANCE CONTRIBUTIONS ACT STUDENT EXEMP­

TION. See Taxes, 1. 

FEDERAL MOTOR VEHICLE SAFETY STANDARD 208. See Prod­

uct Liability. 

FEDERAL RESERVE BOARD REGULATION Z. See Debtors and 
Creditors. 

FIREARMS. See Sentences, 2. 

FIRST AMENDMENT. See Constitutional Law, II. 

FREEDOM OF INFORMATION ACT. 
1. Employee relations and human resources records exemption—Navy 

explosives maps and data.—Explosives maps and data requested from 
respondent are not materials exempt from release under FOIA Exemption 
2, which encompasses only records relating to employee relations and 
human resources issues. Milner v. Department of Navy, p. 562. 

2. Law enforcement records exemption for unwarranted invasions of 
personal privacy—Corporations.—Corporations do not have “personal 
privacy” for purposes of Exemption 7(C) of FOIA. FCC v. AT&T Inc., 
p. 397. 

FREEDOM OF SPEECH. See Constitutional Law, II. 

GOVERNMENT EMPLOYMENT BACKGROUND INVESTIGATIONS. 
See Privacy Act. 
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1310 INDEX 

GUN CONTROL ACT OF 1968. See Sentences, 1. 

HABEAS CORPUS. 

1. California parole statute—“Some evidence” of unsuitability for 
parole.—Ninth Circuit erred in granting habeas relief based on its conclu­
sion that California courts had misapplied State’s “some evidence” rule 
in determining respondents’ suitability for parole. Swarthout v. Cooke, 
p. 216. 

2. Claims previously “adjudicated on the merits” in state court— 
State-court summary denials—Ineffective-assistance-of-counsel claim.— 
Title 28 U. S. C. § 2254(d)—which limits federal habeas relief for claims 
previously “adjudicated on the merits” in state court—applies to Richter’s 
petition, even though California Supreme Court issued only a summary 
denial; Richter was not entitled to habeas relief based on an ineffective-
assistance-of-counsel claim. Harrington v. Richter, p. 86. 

3. Collateral review applications—Tolling of 1-year filing period— 
“Collateral review”—Motion to reduce sentence.—In determining 
whether a motion is “a properly filed application for . . . collateral review,” 
28 U. S. C. § 2244(d)(2), that tolls Antiterrorism and Effective Death Pen­
alty Act of 1996’s 1-year filing period for federal habeas claims, phrase 
“collateral review” means judicial review of a judgment in a proceeding 
that is not part of direct review; motion to reduce sentence under Rhode 
Island law that was filed here is an application for “collateral review” 
under § 2244(d)(2). Wall v. Kholi, p. 545. 

4. Deferential review of state-court decisions—Peremptory chal­
lenges—Race-neutral explanations.—Because Antiterrorism and Effec­
tive Death Penalty Act of 1996 imposes a highly deferential standard 
for federal habeas review of state-court decisions, there was no basis for 
Ninth Circuit to reach a conclusion opposite one reached by state trial 
court, which credited prosecutor’s race-neutral explanations for dismissing 
two of three African-American jurors, and by California Court of Appeal, 
which carefully reviewed record in upholding trial court’s findings. Felk­
ner v. Jackson, p. 594. 

5. Federal-law violations.—A federal court may issue a writ of habeas 
corpus to a state prisoner only for a violation of federal law not, as the 
Seventh Circuit held, for a violation of state law. Wilson v. Corcoran, p. 1. 

6. Independent state ground barring relief—California’s time limita­
tion on habeas petitions.—California’s time limitation on applications for 
habeas corpus relief qualifies as an independent state ground adequate to 
bar habeas relief in federal court. Walker v. Martin, p. 307. 

7. Ineffective-assistance-of-counsel claim.—Moore was not entitled to 
habeas relief based on his ineffective-assistance-of-counsel claim. Premo 
v. Moore, p. 115. 
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INDEX 1311 

INEFFECTIVE ASSISTANCE OF COUNSEL. See Habeas Corpus, 
2, 7. 

INFORMATIONAL PRIVACY. See Freedom of Information Act, 2; 
Privacy Act. 

INJUNCTIONS. See Civil Rights Act of 1871, 2. 

JURY SELECTION. See Habeas Corpus, 4. 

LAW OF THE CASE DOCTRINE. See Sentences, 1. 

LIMITATIONS PERIODS. See Habeas Corpus, 3. 

MANDATORY MINIMUM SENTENCES. See Sentences, 2. 

MEDICAL RESIDENTS. See Taxes, 1. 

MUNICIPAL LIABILITY. See Civil Rights Act of 1871, 2. 

NATIONAL CHILDHOOD VACCINE INJURY ACT OF 1986. 
Injury or death caused by side effects—Pre-emption of design-defect 

claims.—Act pre-empts all design-defect claims against vaccine manufac­
turers brought by plaintiffs seeking compensation for injury or death 
caused by a vaccine’s side effects. Bruesewitz v. Wyeth LLC, p. 223. 

NAVAL EXPLOSIVES MAPS AND DATA. See Freedom of Informa­

tion Act, 1. 

NOTICES OF APPEAL IN COURT OF APPEALS FOR VETERANS 
CLAIMS. See Court of Appeals for Veteran Claims. 

PAROLE. See Habeas Corpus, 1. 

PASSENGER VEHICLE SEAT BELTS. See Product Liability. 

PAYROLL TAXES. See Taxes, 1. 

PEREMPTORY CHALLENGES. See Habeas Corpus, 4. 

PICKETING NEAR SOLDIER’S FUNERAL. See Constitutional 
Law, II. 

POSTCONVICTION DNA TESTING OF CRIME-SCENE EVIDENCE. 
See Civil Rights Act of 1871, 1. 

PRIVACY ACT. 
Government employment background investigations.—Assuming, 

without deciding, that Government’s inquiries in this case implicate a pri­
vacy interest of constitutional significance, that interest does not prevent 
Government from asking reasonable questions in an employment back­
ground investigation that is subject to Privacy Act’s safeguards against 
public disclosure. NASA v. Nelson, p. 134. 
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PRODUCT LIABILITY. See also National Childhood Vaccine Injury 
Act of 1986. 

Federal Motor Vehicle Safety Standard 208—State tort suits against 
motor vehicle manufacturers—Failure to install lap-and-shoulder belts 
on rear inner seats.—Safety Standard does not pre-empt state tort suits 
claiming that manufacturers should have installed lap-and-shoulder belts, 
instead of lap belts, on rear inner seats of passenger vehicles. Williamson 
v. Mazda Motor of America, Inc., p. 323. 

RACE-NEUTRAL EXPLANATIONS FOR PEREMPTORY CHAL­

LENGES. See Habeas Corpus, 4. 

RAILROAD REVITALIZATION AND REGULATORY REFORM ACT 
OF 1976. 

Alabama sales and use taxes on rail carriers—Challenge under Act.— 
CSX may invoke Act to challenge Alabama’s sales and use taxes as dis­
criminatory. CSX Transp., Inc. v. Alabama Dept. of Revenue, p. 277. 

REAL PROPERTY TAXES. See Taxes, 2. 

RESENTENCING. See Sentences, 1. 

RETALIATORY DISCHARGE. See Civil Rights Act of 1964. 

RHODE ISLAND. See Habeas Corpus, 3. 

RIGHT TO COUNSEL. See Habeas Corpus, 2, 7. 

SENTENCES. 

1. Resentencing after appeal—Consideration of postsentencing reha­
bilitation—Variance from Sentencing Guidelines.—When a defend­
ant’s sentence has been set aside on appeal, a district court at resentencing 
may consider evidence of defendant’s postsentencing rehabilitation, and 
such evidence may support a downward variance from now-advisory Fed­
eral Sentencing Guidelines range; because Eighth Circuit had set aside 
Pepper’s entire sentence and remanded for de novo resentencing, District 
Court was not bound by law of the case doctrine to apply same departure 
from the Federal Sentencing Guidelines range applied by original sentenc­
ing judge. Pepper v. United States, p. 476. 

2. Use or possession of deadly weapon or firearm during drug-trafficking 
crime—Highest mandatory minimum sentence.—A defendant is subject 
to highest mandatory minimum specified for his conduct by 18 U. S. C. 
§ 924(c)—which makes it an offense to use, carry, or possess a deadly 
weapon in connection with a violent or drug-trafficking crime—unless an­
other provision of law directed to conduct proscribed by § 924(c) imposes 
an even greater mandatory minimum. Abbott v. United States, p. 8. 
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INDEX 1313 

SIXTH AMENDMENT. See Constitutional Law, I; Habeas Corpus, 
2, 7. 

STATUTES OF LIMITATIONS. See Habeas Corpus, 3. 

SUMMARY JUDGMENTS. See Civil Procedure. 

SUPREME COURT. 

Appointment of Christine Luchok Fallon as Reporter of Decisions, 
p. 1267. 

TAXES. See also Railroad Revitalization and Regulatory Reform 
Act of 1976. 

1. Federal Insurance Contributions Act—Full-time employee rule— 
Medical residents not categorized as exempt students.—Treasury Depart­
ment’s full-time employee rule—which does not categorize medical resi­
dents as students exempt from FICA taxes—is a reasonable construction 
of 26 U. S. C. § 3121(b)(10). Mayo Foundation for Medical Ed. and Re­
search v. United States, p. 44. 

2. State, county, and local property taxes—Foreclosures—Waiver of 
tribal sovereign immunity.—Judgment vacated and case remanded for 
Second Circuit to address whether to revisit its ruling in light of respond­
ent’s recently passed declaration and ordinance waiving tribal sovereign 
immunity to enforcement of real property taxation through foreclosure by 
state, county, and local governments. Madison County v. Oneida Indian 
Nation of N. Y., p. 42. 

TRIBAL SOVEREIGN IMMUNITY. See Taxes, 2. 

UNIFORMED SERVICES EMPLOYMENT AND REEMPLOYMENT 
RIGHTS ACT OF 1994. 

Adverse employment actions—Antimilitary animus—Employer lia­
bility.—If a supervisor performs an act motivated by antimilitary ani­
mus that is intended by supervisor to cause an adverse employment action, 
and if that act is a proximate cause of ultimate employment action, then 
employer is liable under Act. Staub v. Proctor Hospital, p. 411. 

UNITED STATES SENTENCING GUIDELINES. See Sentences, 1. 

WEAPONS. See Sentences, 2. 

WITNESSES. See Constitutional Law, I. 

WORDS AND PHRASES. 

“Adjudicated on the merits.” Antiterrorism and Effective Death Pen­
alty Act of 1996, 28 U. S. C. § 2254(d). Harrington v. Richter, p. 86. 

“Collateral review.” Antiterrorism and Effective Death Penalty Act of 
1996, 28 U. S. C. § 2244(d)(2). Wall v. Kholi, p. 545. 
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1314	 INDEX 

WORDS AND PHRASES—Continued. 
“Motivating factor in the employer’s action.” Uniformed Services 

Employment and Reemployment Rights Act, 38 U. S. C. § 4311(c). Staub 
v. Proctor Hospital, p. 411. 

“Personal privacy.” Freedom of Information Act, 5 U. S. C. 
§ 552(b)(7)(C).	 FCC v. AT&T Inc., p. 397. 

“Personnel rules and practices.” Freedom of Information Act, 5 
U. S. C. § 552(b)(2). Milner v. Department of Navy, p. 562. 

WRONGFUL DISCHARGE. See Civil Rights Act of 1964. 
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