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J USTICES  

of the 

SU PREME  COURT  
during the time of these reports* 

JOHN G. ROBERTS, Jr., Chief Justice.
 
JOHN PAUL STEVENS, Associate Justice.

1
 

ANTONIN SCALIA, Associate Justice.
 
ANTHONY M. KENNEDY, Associate Justice.
 
CLARENCE THOMAS, Associate Justice.
 
RUTH BADER GINSBURG, Associate Justice.
 
STEPHEN BREYER, Associate Justice.
 
SAMUEL A. ALITO, Jr., Associate Justice.
 
SONIA SOTOMAYOR, Associate Justice.
 
ELENA KAGAN, Associate Justice.
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retired 

SANDRA DAY O’CONNOR, Associate Justice. 
DAVID H. SOUTER, Associate Justice. 

officers of the court 

ERIC H. HOLDER, Jr., Attorney General. 
ELENA KAGAN, Solicitor General.

3 

NEAL KUMAR KATYAL, Acting Solicitor 
General. 

WILLIAM K. SUTER, Clerk. 
FRANK D. WAGNER, Reporter of Decisions.

4 

PAMELA TALKIN, Marshal. 
JUDITH A. GASKELL, Librarian. 

*For notes, see p. iv. 
iii 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



NOTES 

1 
Justice Stevens retired effective June 29, 2010. See post, p. ix. 

2 The Honorable Elena Kagan, of Massachusetts, Solicitor General of the 
United States, was nominated by President Obama on May 10, 2010, to be 
an Associate Justice of this Court; the nomination was confirmed by the 
Senate on August 6, 2010; she was commissioned on the same date; and 
she took the oaths and her seat on August 7, 2010. She was presented to 
the Court on October 1, 2010. See post, p.  xvii. 

3 Ms. Kagan resigned as Solicitor General effective August 6, 2010. 
4 Mr. Wagner retired as Reporter of Decisions on September 30, 2010. 

See post, p.  xiii. 
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SUPREME COURT OF THE UNITED STATES 

Allotment of Justices 

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective August 17, 2009, viz.: 

For the District of Columbia Circuit, John G. Roberts, Jr., 
Chief Justice. 

For the First Circuit, Stephen Breyer, Associate Justice. 
For the Second Circuit, Ruth Bader Ginsburg, Associate 

Justice. 
For the Third Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Fourth Circuit, John G. Roberts, Jr., Chief Justice. 
For the Fifth Circuit, Antonin Scalia, Associate Justice. 
For the Sixth Circuit, John Paul Stevens, Associate Justice. 
For the Seventh Circuit, John Paul Stevens, Associate Justice. 
For the Eighth Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Ninth Circuit, Anthony M. Kennedy, Associate Justice. 
For the Tenth Circuit, Sonia Sotomayor, Associate Justice. 
For the Eleventh Circuit, Clarence Thomas, Associate Justice. 
For the Federal Circuit, John G. Roberts, Jr., Chief Justice. 

August 17, 2009. 

(For next previous allotment, see 557 U. S., p. vi.)
 
(For next subsequent allotment, see post, p.  vi.)
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SUPREME COURT OF THE UNITED STATES 

Allotment of Justices 

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective June 29, 2010, viz.: 

For the District of Columbia Circuit, John G. Roberts, Jr., 
Chief Justice. 

For the First Circuit, Stephen Breyer, Associate Justice. 
For the Second Circuit, Ruth Bader Ginsburg, Associate 

Justice. 
For the Third Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Fourth Circuit, John G. Roberts, Jr., Chief Justice. 
For the Fifth Circuit, Antonin Scalia, Associate Justice. 
For the Sixth Circuit, Clarence Thomas, Associate Justice. 
For the Seventh Circuit, Stephen Breyer, Associate Justice. 
For the Eighth Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Ninth Circuit, Anthony M. Kennedy, Associate Justice. 
For the Tenth Circuit, Sonia Sotomayor, Associate Justice. 
For the Eleventh Circuit, Clarence Thomas, Associate Justice. 
For the Federal Circuit, John G. Roberts, Jr., Chief Justice. 

June 29, 2010. 

(For next previous allotment, see 557 U. S., p. vii.)
 
(For next subsequent allotment, see post, p.  vii.)
 

vi 



SUPREME COURT OF THE UNITED STATES 

Allotment of Justices 

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective September 28, 2010, viz.: 

For the District of Columbia Circuit, John G. Roberts, Jr., 
Chief Justice. 

For the First Circuit, Stephen Breyer, Associate Justice. 
For the Second Circuit, Ruth Bader Ginsburg, Associate 

Justice. 
For the Third Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Fourth Circuit, John G. Roberts, Jr., Chief Justice. 
For the Fifth Circuit, Antonin Scalia, Associate Justice. 
For the Sixth Circuit, Elena Kagan, Associate Justice. 
For the Seventh Circuit, Elena Kagan, Associate Justice. 
For the Eighth Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Ninth Circuit, Anthony M. Kennedy, Associate Justice. 
For the Tenth Circuit, Sonia Sotomayor, Associate Justice. 
For the Eleventh Circuit, Clarence Thomas, Associate Justice. 
For the Federal Circuit, John G. Roberts, Jr., Chief Justice. 

September 28, 2010. 

(For next previous allotment, see ante, p.  vi.) 
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RETIREMENT OF JUSTICE STEVENS 

Supreme Court of the United States 

MONDAY, JUNE 28, 2010 

Present: Chief Justice Roberts, Justice Stevens, 
Justice Scalia, Justice Kennedy, Justice Thomas, 
Justice Ginsburg, Justice Breyer, Justice Alito, and 
Justice Sotomayor. 

The Chief Justice said: 

And now I must regrettably note for the record that this 
is the last session at which our friend and colleague, Justice 
John Paul Stevens, will be on the Bench with us. Justice 
Stevens has served on this court with great distinction since 
December 1975. We wish him the best in his well-deserved 
retirement. On this occasion, we have sent Justice Stevens 
a letter that I will now read. 

Supreme Court of the United States, 
Chambers of The Chief Justice, 

Washington, D. C., June 28, 2010. 

Dear John: 

The Supreme Court convened for the first time in 1790. 
You have served on its bench for nearly one-sixth of its exist
ence. For the past thirty-four years, this Court has drawn 
strength from your presence. Whether in majority, sepa
rate concurrence, or dissent, you have brought rigor and 
integrity to the resolution of the most difficult issues. 
Through it all, you have alloyed genuine collegiality with 
independent judgment. 

ix 
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x RETIREMENT OF JUSTICE STEVENS 

Your decision to retire saddens each of us in distinct ways. 
We will miss your wisdom, your perceptive insights and vast 
life experience, your unaffected decency and resolute com
mitment to justice. But we also know that your presence 
will endure through your contributions to the Court’s work. 
You have enriched us through your inspiring example of pub
lic service. The bonds of friendship that we have forged ex
tend beyond our common endeavor. 

We wish you and Maryan great happiness in the years 
ahead. 

Affectionately, 
John G. Roberts, Jr. 
Antonin Scalia 
Anthony M. Kennedy 
Clarence Thomas 
Ruth Bader Ginsburg 
Stephen Breyer 
Samuel A. Alito, Jr. 
Sonia Sotomayor 
Sandra Day O’Connor 
David H. Souter 

The Chief Justice said: 

Justice Stevens, we will allow you time for rebuttal. 

Justice Stevens said: 

Well Chief, I have addressed a response that’s addressed 
‘Dear Colleagues’, and it occurred to me sitting here that if 
I had written this letter when I joined the Court, it would 
have been addressed ‘Dear Brethren’ but ‘Dear Colleagues’ 
suits today’s composition of the Court. 

Supreme Court of the United States,
 
Chambers of John Paul Stevens,
 

Washington, D. C., June 28, 2010. 

Dear Colleagues, 

Collegiality and independence characterize our common 
endeavor. I thank you for your kind words. 
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RETIREMENT OF JUSTICE STEVENS xi 

Far more importantly, Maryan and I thank each of you and 
each of your spouses—present and departed—for your warm 
and enduring friendship. 

It has been an honor and a privilege to share custodial 
responsibility for a great institution with the eight of you 
and with ten of your predecessors. I have enjoyed working 
with each of you and with every member of the Supreme 
Court workforce that has always taken such excellent care 
of the Justices. If I have overstayed my welcome, it is be
cause this is such a unique and wonderful job. 

I wish you all the best. 
Most sincerely, 

John 
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RETIREMENT OF REPORTER OF DECISIONS 

Supreme Court of the United States 

MONDAY, JUNE 28, 2010 

Present: Chief Justice Roberts, Justice Stevens, 
Justice Scalia, Justice Kennedy, Justice Thomas, 
Justice Ginsburg, Justice Breyer, Justice Alito, and 
Justice Sotomayor. 

The Chief Justice said: 

Before we rise for the summer, I would like to take the 
opportunity to note that our Reporter of Decisions, Frank D. 
Wagner, has announced his retirement, effective September 
30th of this year. Few outside this Court are aware of the 
Reporter’s important role. He is responsible for the prepa
ration of the decisions of this Court for publication in the 
official United States Reports. Among many other things, 
the Reporter is responsible for preparing the syllabus and 
resolving issues of formatting style, punctuation, spelling, 
and citation form. Mr. Wagner has served as reporter for 
more than 23 years. He has overseen the publication of 82 
volumes of the Supreme Court Reports, more than any pre
vious reporter, going back 220 years. Mr. Wagner, we thank 
you for your service, which you have performed with exem
plary diligence and skill. 

xiii 
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DEATH OF MR. GINSBURG 

Supreme Court of the United States 

MONDAY, JUNE 28, 2010 

Present: Chief Justice Roberts, Justice Stevens, 
Justice Scalia, Justice Kennedy, Justice Thomas, 
Justice Ginsburg, Justice Breyer, Justice Alito, and 
Justice Sotomayor. 

The Chief Justice said: 

It is my very sad duty to announce that Martin David 
Ginsburg, husband of our colleague, Justice Ruth Bader 
Ginsburg, died yesterday, June 27, 2010, at home in Wash
ington, D. C. 

Martin Ginsburg was born in Brooklyn, New York, on 
June 10, 1932. He earned an A. B. from Cornell University 
in 1953 and a J. D. magna cum laude from Harvard Law 
School in 1958. 

Martin Ginsburg and Ruth Bader Ginsburg met at Cornell 
on a blind date in 1951 and were married on June 23, 1954, 
at his parents’ home on Long Island. 

Martin Ginsburg served in the United States Army from 
1954 until 1956 and was stationed at Fort Sill, Oklahoma, 
where he taught in the artillery school. He had a distin
guished career in the law, first in private practice, and later 
as a renowned law professor known not only for his academic 
contributions, but also his sharp wit and engaging charm. 
He began his career as a tax professor at New York Univer
sity Law School and continued at Columbia Law School. 
When Ruth Bader Ginsburg was appointed to the United 

xv 
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xvi DEATH OF MR. GINSBURG 

States Court of Appeals for the District of Columbia Circuit 
in 1980, Martin Ginsburg joined the faculty of the George
town University Law Center. He was a visiting professor 
at Stanford Law School, Harvard Law School, University of 
Chicago Law School, and New York University Law School. 
He served on many advisory boards and deservedly won nu
merous academic accolades and awards. He was a member 
of the Bar of this Court. He was also a gourmet cook. 

Martin Ginsburg was as loving as he was gifted. He was 
a devoted husband, father, and grandfather, and he was a 
dear friend to everyone here at the Court. As a mark of 
our sorrow and affection for Martin, Justice Ginsburg, and 
their family, the journal of the court will note that the ad
journment of this Court today is in honor of Professor Martin 
David Ginsburg. 
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APPOINTMENT OF JUSTICE KAGAN 

Supreme Court of the United States 

FRIDAY, OCTOBER 1, 2010 

Present: Chief Justice Roberts, Justice Scalia, 
Justice Kennedy, Justice Thomas, Justice Ginsburg, 
Justice Breyer, Justice Alito, Justice Sotomayor and 
Justice Kagan. 

The Chief Justice said: 

This special sitting of the Court is held today to receive 
the Commission of the newly appointed Associate Justice of 
the Supreme Court of the United States, Elena Kagan. 

We are pleased to have with us today the President of 
the United States. On behalf of the Court Mr. President, 
welcome. You are always welcome here. 

On behalf of all of us, I am also delighted to welcome back 
our distinguished colleagues, Justice Stevens, Justice O’Con
nor, and Justice Souter. Welcome back. 

The Court now recognizes the Attorney General of the 
United States, Eric Holder. 

Attorney General Holder said: 

Mr. Chief Justice, and may it please the Court. I have 
the Commission which has been issued to the Honorable 
Elena Kagan, as an Associate Justice of the Supreme Court 
of the United States. The Commission has been duly signed 
by the President of the United States and attested by me as 
the Attorney General of the United States. I move that the 
Clerk read the Commission and that it be made part of the 
permanent records of this Court. 

xvii 
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xviii APPOINTMENT OF JUSTICE KAGAN 

The Chief Justice said: 

Thank you, Attorney General Holder, your motion is 
granted. Mr. Clerk, will you please read the Commission. 

The Clerk read the Commission: 

Barack Obama, 

president of the united states of america, 

To all who shall see these Presents, Greeting: 

Know Ye; That reposing special trust and confidence in 
the Wisdom, Uprightness, and Learning of Elena Kagan, of 
Massachusetts, I have nominated, and, by and with the ad
vice and consent of the Senate, do appoint her an Associate 
Justice of the Supreme Court of the United States, and do 
authorize and empower her to execute and fulfill the duties 
of that Office according to the Constitution and Laws of the 
said United States, and to Have and to Hold the said Office, 
with all the powers, privileges and emoluments to the same 
of right appertaining, unto her, the said Elena Kagan, during 
her good behavior. 

In testimony whereof, I have caused these Letters to be 
made patent and the seal of the Department of Justice to be 
hereunto affixed. 

Done at the City of Washington, this sixth day of August, 
in the year of our Lord two thousand ten, and of the Inde
pendence of the United States of America the two hundred 
and thirty-fifth. 

[seal] Barack Obama 
By the President: 

Eric H. Holder, 
Attorney General 

The Chief Justice said: 

I now ask the Deputy Clerk of the Court to escort Justice 
Kagan to the bench. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



APPOINTMENT OF JUSTICE KAGAN xix 

The Chief Justice said: 

Please repeat after me. 

Justice Kagan said: 

I, Elena Kagan, do solemnly swear that I will administer 
justice without respect to persons, and do equal right to the 
poor and to the rich, and that I will faithfully and impartially 
discharge and perform all the duties incumbent upon me as 
an Associate Justice of the Supreme Court of the United 
States under the Constitution and laws of the United States. 
So help me God. 

Elena Kagan 

Subscribed and sworn to before me this first day of 
October, 2010. 

John G. Roberts, Jr. 
Chief Justice 

The Chief Justice said: 

Congratulations. Justice Kagan, on behalf of all the 
members of the Court, it is my pleasure to extend to you a 
very warm welcome as the 100th Associate Justice of the 
Supreme Court of the United States. We wish for you a 
long and happy career in our common calling. 

Justice Kagan said:
 

Thank you.
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IN THE 

SUPREME COURT OF THE UNITED STATES 
AT
 

OCTOBER TERM, 2009
 

HOLDER, ATTORNEY GENERAL, et al. v.
 
HUMANITARIAN LAW PROJECT et al.
 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 08–1498. Argued February 23, 2010—Decided June 21, 2010* 

It is a federal crime to “knowingly provid[e] material support or resources 
to a foreign terrorist organization.” 18 U. S. C. § 2339B(a)(1). The au
thority to designate an entity a “foreign terrorist organization” rests 
with the Secretary of State, and is subject to judicial review. “[T]he 
term ‘material support or resources’ means any property, tangible or 
intangible, or service, including currency or monetary instruments or 
financial securities, financial services, lodging, training, expert advice 
or assistance, safehouses, false documentation or identification, commu
nications equipment, facilities, weapons, lethal substances, explosives, 
personnel (1 or more individuals who may be or include oneself), and 
transportation, except medicine or religious materials.” § 2339A(b)(1). 
Over the years, § 2339B and the definition of “material support or re
sources” have been amended, inter alia, to clarify that a violation 
requires knowledge of the foreign group’s designation as a terrorist or
ganization or its commission of terrorist acts, § 2339B(a)(1); and to de
fine the terms “training,” § 2339A(b)(2), “expert advice or assistance,” 
§ 2339A(b)(3), and “personnel,” § 2339B(h). 

*Together with No. 09–89, Humanitarian Law Project et al. v. Holder, 
Attorney General, et al., also on certiorari to the same court. 
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Syllabus 

Among the entities the Secretary of State has designated “foreign 
terrorist organization[s]” are the Partiya Karkeran Kurdistan (PKK) 
and the Liberation Tigers of Tamil Eelam (LTTE), which aim to estab
lish independent states for, respectively, Kurds in Turkey and Tamils in 
Sri Lanka. Although both groups engage in political and humanitarian 
activities, each has also committed numerous terrorist attacks, some of 
which have harmed American citizens. Claiming they wish to support 
those groups’ lawful, nonviolent activities, two U. S. citizens and six do
mestic organizations (hereinafter plaintiffs) initiated this constitutional 
challenge to the material-support statute. The litigation has had a com
plicated 12-year history. Ultimately, the District Court partially en
joined the enforcement of the material-support statute against plaintiffs. 
After the Ninth Circuit affirmed, plaintiffs and the Government cross-
petitioned for certiorari. The Court granted both petitions. 

As the litigation now stands, plaintiffs challenge § 2339B’s prohibition 
on providing four types of material support—“training,” “expert advice 
or assistance,” “service,” and “personnel”—asserting violations of the 
Fifth Amendment’s Due Process Clause on the ground that the statu
tory terms are impermissibly vague, and violations of their First 
Amendment rights to freedom of speech and association. They claim 
that § 2339B is invalid to the extent it prohibits them from engaging 
in certain specified activities, including training PKK members to use 
international law to resolve disputes peacefully; teaching PKK members 
to petition the United Nations and other representative bodies for relief; 
and engaging in political advocacy on behalf of Kurds living in Turkey 
and Tamils living in Sri Lanka. 

Held: The material-support statute, § 2339B, is constitutional as applied to 
the particular forms of support that plaintiffs seek to provide to foreign 
terrorist organizations. Pp. 14–40. 

(a) This preenforcement challenge to § 2339B is a justiciable Article 
III case or controversy. Plaintiffs face “a credible threat of prosecu
tion” and “should not be required to await and undergo a criminal prose
cution as the sole means of seeking relief.” Babbitt v. Farm Workers, 
442 U. S. 289, 298. Pp. 15–16. 

(b) The Court cannot avoid the constitutional issues in this litigation 
by accepting plaintiffs’ argument that the material-support statute, 
when applied to speech, should be interpreted to require proof that a 
defendant intended to further a foreign terrorist organization’s illegal 
activities. That reading is inconsistent with § 2339B’s text, which 
prohibits “knowingly” providing material support and demonstrates 
that Congress chose knowledge about the organization’s connection to 
terrorism, not specific intent to further its terrorist activities, as the 
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necessary mental state for a violation. Plaintiffs’ reading is also unten
able in light of the sections immediately surrounding § 2339B, which— 
unlike § 2339B—do refer to intent to further terrorist activity. See 
§§ 2339A(a), 2339C(a)(1). Finally, there is no textual basis for plaintiffs’ 
argument that the same language in § 2339B should be read to require 
specific intent with regard to speech, but not with regard to other forms 
of material support. Pp. 16–18. 

(c) As applied to plaintiffs, the material-support statute is not uncon
stitutionally vague. The Ninth Circuit improperly merged plaintiffs’ 
vagueness challenge with their First Amendment claims, holding that 
“training,” “service,” and a portion of “expert advice or assistance” 
were impermissibly vague because they applied to protected speech— 
regardless of whether those applications were clear. The Court of Ap
peals also contravened the rule that “[a] plaintiff who engages in some 
conduct that is clearly proscribed cannot complain of the vagueness of 
the law as applied to the conduct of others.” Hoffman Estates v. Flip-
side, Hoffman Estates, Inc., 455 U. S. 489, 495. 

The material-support statute, in its application to plaintiffs, “pro
vide[s] a person of ordinary intelligence fair notice of what is prohib
ited.” United States v. Williams, 553 U. S. 285, 304. The statutory 
terms at issue here—“training,” “expert advice or assistance,” “serv
ice,” and “personnel”—are quite different from the sorts of terms, like 
“ ‘annoying’ ” and “ ‘indecent,’ ” that the Court has struck down for re
quiring “wholly subjective judgments without statutory definitions, nar
rowing context, or settled legal meanings.” Id., at 306. Congress has 
increased the clarity of § 2339B’s terms by adding narrowing definitions, 
and § 2339B’s knowledge requirement further reduces any potential for 
vagueness, see Hill v. Colorado, 530 U. S. 703, 732. 

Although the statute may not be clear in every application, the dispos
itive point is that its terms are clear in their application to plaintiffs’ 
proposed conduct. Most of the activities in which plaintiffs seek to 
engage readily fall within the scope of “training” and “expert advice 
or assistance.” In fact, plaintiffs themselves have repeatedly used 
those terms to describe their own proposed activities. Plaintiffs’ re
sort to hypothetical situations testing the limits of “training” and “ex
pert advice or assistance” is beside the point because this litigation does 
not concern such situations. See Scales v. United States, 367 U. S. 203, 
223. Gentile v. State Bar of Nev., 501 U. S. 1030, 1049–1051, distin
guished. Plaintiffs’ further contention, that the statute is vague in its 
application to the political advocacy they wish to undertake, runs afoul 
of § 2339B(h), which makes clear that “personnel” does not cover ad
vocacy by those acting entirely independently of a foreign terrorist or
ganization, and the ordinary meaning of “service,” which refers to con
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certed activity, not independent advocacy. Context confirms that 
meaning: Independently advocating for a cause is different from the pro
hibited act of providing a service “to a foreign terrorist organization.” 
§ 2339B(a)(1). 

Thus, any independent advocacy in which plaintiffs wish to engage is 
not prohibited by § 2339B. On the other hand, a person of ordinary 
intelligence would understand the term “service” to cover advocacy per
formed in coordination with, or at the direction of, a foreign terrorist 
organization. Plaintiffs argue that this construction of the statute 
poses difficult questions of exactly how much direction or coordination 
is necessary for an activity to constitute a “service.” Because plaintiffs 
have not provided any specific articulation of the degree to which they 
seek to coordinate their advocacy with the PKK and LTTE, however, 
they cannot prevail in their preenforcement challenge. See Washing
ton State Grange v. Washington State Republican Party, 552 U. S. 442, 
454. Pp. 18–25. 

(d) As applied to plaintiffs, the material-support statute does not vio
late the freedom of speech guaranteed by the First Amendment. 
Pp. 25–39. 

(1) Both plaintiffs and the Government take extreme positions on 
this question. Plaintiffs claim that Congress has banned their pure po
litical speech. That claim is unfounded because, under the material-
support statute, they may say anything they wish on any topic. Section 
2339B does not prohibit independent advocacy or membership in the 
PKK and LTTE. Rather, Congress has prohibited “material support,” 
which most often does not take the form of speech. And when it does, 
the statute is carefully drawn to cover only a narrow category of speech 
to, under the direction of, or in coordination with foreign groups that 
the speaker knows to be terrorist organizations. On the other hand, 
the Government errs in arguing that the only thing actually at issue 
here is conduct, not speech, and that the correct standard of review is 
intermediate scrutiny, as set out in United States v. O’Brien, 391 U. S. 
367, 377. That standard is not used to review a content-based regula
tion of speech, and § 2339B regulates plaintiffs’ speech to the PKK and 
LTTE on the basis of its content. Even if the material-support statute 
generally functions as a regulation of conduct, as applied to plaintiffs 
the conduct triggering coverage under the statute consists of communi
cating a message. Thus, the Court “must [apply] a more demanding 
standard” than the one described in O’Brien. Texas v. Johnson, 491 
U. S. 397, 403. Pp. 25–28. 

(2) The parties agree that the Government’s interest in combating 
terrorism is an urgent objective of the highest order, but plaintiffs argue 
that this objective does not justify prohibiting their speech, which they 
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say will advance only the legitimate activities of the PKK and LTTE. 
Whether foreign terrorist organizations meaningfully segregate support 
of their legitimate activities from support of terrorism is an empirical 
question. Congress rejected plaintiffs’ position on that question when 
it enacted § 2339B, finding that “foreign organizations that engage in 
terrorist activity are so tainted by their criminal conduct that any con
tribution to such an organization facilitates that conduct.” § 301(a)(7), 
110 Stat. 1247, note following § 2339B. The record confirms that Con
gress was justified in rejecting plaintiffs’ view. The PKK and LTTE 
are deadly groups. It is not difficult to conclude, as Congress did, that 
the taint of their violent activities is so great that working in coordina
tion with them or at their command legitimizes and furthers their ter
rorist means. Moreover, material support meant to promote peaceable, 
lawful conduct can be diverted to advance terrorism in multiple ways. 
The record shows that designated foreign terrorist organizations do not 
maintain organizational firewalls between social, political, and terrorist 
operations, or financial firewalls between funds raised for humanitarian 
activities and those used to carry out terrorist attacks. Providing 
material support in any form would also undermine cooperative inter
national efforts to prevent terrorism and strain the United States’ 
relationships with its allies, including those that are defending them
selves against violent insurgencies waged by foreign terrorist groups. 
Pp. 28–33. 

(3) The Court does not rely exclusively on its own factual infer
ences drawn from the record evidence, but considers the Executive 
Branch’s stated view that the experience and analysis of Government 
agencies charged with combating terrorism strongly support Congress’s 
finding that all contributions to foreign terrorist organizations—even 
those for seemingly benign purposes—further those groups’ terrorist 
activities. That evaluation of the facts, like Congress’s assessment, is 
entitled to deference, given the sensitive national security and foreign 
relations interests at stake. The Court does not defer to the Govern
ment’s reading of the First Amendment. But respect for the Govern
ment’s factual conclusions is appropriate in light of the courts’ lack of 
expertise with respect to national security and foreign affairs, and the 
reality that efforts to confront terrorist threats occur in an area where 
information can be difficult to obtain, the impact of certain conduct can 
be difficult to assess, and conclusions must often be based on informed 
judgment rather than concrete evidence. The Court also finds it sig
nificant that Congress has been conscious of its own responsibility to 
consider how its actions may implicate constitutional concerns. Most 
importantly, Congress has avoided any restriction on independent advo
cacy, or indeed any activities not directed to, coordinated with, or con
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trolled by foreign terrorist groups. Given the sensitive interests in na
tional security and foreign affairs at stake, the political branches have 
adequately substantiated their determination that prohibiting material 
support in the form of training, expert advice, personnel, and services to 
foreign terrorist groups serves the Government’s interest in preventing 
terrorism, even if those providing the support mean to promote only the 
groups’ nonviolent ends. 

As to the particular speech plaintiffs propose to undertake, it is 
wholly foreseeable that directly training the PKK on how to use interna
tional law to resolve disputes would provide that group with information 
and techniques that it could use as part of a broader strategy to promote 
terrorism, and to threaten, manipulate, and disrupt. Teaching the PKK 
to petition international bodies for relief also could help the PKK obtain 
funding it would redirect to its violent activities. Plaintiffs’ proposals 
to engage in political advocacy on behalf of Kurds and Tamils, in turn, 
are phrased so generally that they cannot prevail in this preenforcement 
challenge. The Court does not decide whether any future applications 
of the material-support statute to speech or advocacy will survive First 
Amendment scrutiny. It simply holds that § 2339B does not violate the 
freedom of speech as applied to the particular types of support these 
plaintiffs seek to provide. Pp. 33–39. 

(e) Nor does the material-support statute violate plaintiffs’ First 
Amendment freedom of association. Plaintiffs argue that the statute 
criminalizes the mere fact of their associating with the PKK and LTTE, 
and thereby runs afoul of this Court’s precedents. The Ninth Circuit 
correctly rejected this claim because § 2339B does not penalize mere 
association, but prohibits the act of giving foreign terrorist groups ma
terial support. Any burden on plaintiffs’ freedom of association caused 
by preventing them from supporting designated foreign terrorist orga
nizations, but not other groups, is justified for the same reasons the 
Court rejects their free speech challenge. Pp. 39–40. 

552 F. 3d 916, affirmed in part, reversed in part, and remanded. 

Roberts, C. J., delivered the opinion of the Court, in which Stevens, 
Scalia, Kennedy, Thomas, and Alito, JJ., joined. Breyer, J., filed 
a dissenting opinion, in which Ginsburg and Sotomayor, JJ., joined, 
post, p. 40.  

Dav id D. Cole argued the cause for petitioners in 
No. 09–89 and respondents in No. 08–1498. With him on 
the briefs were Shayana Kadidal, Jules Lobel, Richard G. 
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Taranto, Carol Sobel, Paul Hoffman, and Visuvanathan 
Rudrakumaran. 

Solicitor General Kagan argued the cause for respondents 
in No. 09–89 and petitioners in No. 08–1498. With her on 
the briefs were Assistant Attorney General West, Deputy 
Solicitor General Katyal, Jeffrey B. Wall, and Douglas N. 
Letter.† 

Chief Justice Roberts delivered the opinion of the 
Court. 

Congress has prohibited the provision of “material support 
or resources” to certain foreign organizations that engage in 
terrorist activity. 18 U. S. C. § 2339B(a)(1). That prohibi
tion is based on a finding that the specified organizations 
“are so tainted by their criminal conduct that any contribu
tion to such an organization facilitates that conduct.” Anti-
terrorism and Effective Death Penalty Act of 1996 (AEDPA), 
§ 301(a)(7), 110 Stat. 1247, note following 18 U. S. C. § 2339B 
(Findings and Purpose). The plaintiffs in this litigation 

†Briefs of amici curiae urging reversal in No. 08–1498 were filed for the 
Anti-Defamation League by David M. Raim, Steven M. Freeman, Michael 
Lieberman, and Steven C. Sheinberg; for the Center on the Administration 
of Criminal Law by Michael Y. Scudder, Jr., and Anthony S. Barkow; and 
for the Center for Constitutional Jurisprudence et al. by John C. Eastman, 
Edwin Meese III, and David B. Rivkin, Jr. 

Briefs of amici curiae urging reversal in No. 08–1498 and affirmance in 
No. 09–89 were filed for Scholars, Attorneys, and Former Public Officials 
with Experience in Terrorism-Related Issues by Bradford A. Berenson 
and Peter Margulies; and for Major General John D. Altenburg, U. S. 
Army (Ret.) et al. by Daniel J. Popeo and Richard A. Samp. 

Briefs of amici curiae urging affirmance in No. 08–1498 and reversal in 
No. 09–89 were filed for the Carter Center et al. by Melissa Goodman, 
Steven R. Shapiro, and Jameel Jaffer; and for Victims of the McCarthy 
Era by John A. Freedman, Sara K. Pildis, and Stephen F. Rohde. 

Briefs of amici curiae were filed in both cases for Academic Researchers 
et al. by Burt Neuborne, Elizabeth Goitein, David Udell, and Sidney S. 
Rosdeitcher; and for the Constitution Project et al. by David M. Gossett, 
Sharon Bradford Franklin, and John W. Whitehead. 
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seek to provide support to two such organizations. Plain
tiffs claim that they seek to facilitate only the lawful, non
violent purposes of those groups, and that applying the 
material-support law to prevent them from doing so violates 
the Constitution. In particular, they claim that the statute 
is too vague, in violation of the Fifth Amendment, and that 
it infringes their rights to freedom of speech and association, 
in violation of the First Amendment. We conclude that the 
material-support statute is constitutional as applied to the 
particular activities plaintiffs have told us they wish to pur
sue. We do not, however, address the resolution of more 
difficult cases that may arise under the statute in the future. 

I 

This litigation concerns 18 U. S. C. § 2339B, which makes 
it a federal crime to “knowingly provid[e] material support 
or resources to a foreign terrorist organization.” 1 Congress 
has amended the definition of “material support or re
sources” periodically, but at present it is defined as follows: 

“[T]he term ‘material support or resources’ means any 
property, tangible or intangible, or service, including 
currency or monetary instruments or financial secur
ities, financial services, lodging, training, expert ad
vice or assistance, safehouses, false documentation or 
identification, communications equipment, facilities, 

1 In full, 18 U. S. C. § 2339B(a)(1) provides: “Unlawful conduct.— 
Whoever knowingly provides material support or resources to a foreign 
terrorist organization, or attempts or conspires to do so, shall be fined 
under this title or imprisoned not more than 15 years, or both, and, if the 
death of any person results, shall be imprisoned for any term of years or 
for life. To violate this paragraph, a person must have knowledge that 
the organization is a designated terrorist organization . . . , that the organi
zation has engaged or engages in terrorist activity . . . , or  that the organi
zation has engaged or engages in terrorism . . . .”  The  terms “terrorist 
activity” and “terrorism” are defined in 8 U. S. C. § 1182(a)(3)(B)(iii) and 
22 U. S. C. § 2656f(d)(2), respectively. 
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weapons, lethal substances, explosives, personnel (1 or 
more individuals who may be or include oneself), and 
transportation, except medicine or religious materials.” 
§ 2339A(b)(1); see also § 2339B(g)(4). 

The authority to designate an entity a “foreign terrorist 
organization” rests with the Secretary of State. 8 U. S. C. 
§§ 1189(a)(1), (d)(4). She may, in consultation with the Sec
retary of the Treasury and the Attorney General, so desig
nate an organization upon finding that it is foreign, engages 
in “terrorist activity” or “terrorism,” and thereby “threatens 
the security of United States nationals or the national secu
rity of the United States.” §§ 1189(a)(1), (d)(4). “ ‘[N]a
tional security’ means the national defense, foreign relations, 
or economic interests of the United States.” § 1189(d)(2). 
An entity designated a foreign terrorist organization may 
seek review of that designation before the D. C. Circuit 
within 30 days of that designation. § 1189(c)(1). 

In 1997, the Secretary of State designated 30 groups as 
foreign terrorist organizations. See 62 Fed. Reg. 52650. 
Two of those groups are the Kurdistan Workers’ Party (also 
known as the Partiya Karkeran Kurdistan, or PKK) and the 
Liberation Tigers of Tamil Eelam (LTTE). The PKK is an 
organization founded in 1974 with the aim of establishing an 
independent Kurdish state in southeastern Turkey. Hu
manitarian Law Project v. Reno, 9 F. Supp. 2d 1176, 1180– 
1181 (CD Cal. 1998); Brief for Petitioners in No. 08–1498, 
p. 6 (hereinafter Brief for Government). The LTTE is an 
organization founded in 1976 for the purpose of creating an 
independent Tamil state in Sri Lanka. 9 F. Supp. 2d, at 
1182; Brief for Government 6. The District Court in this 
action found that the PKK and LTTE engage in political and 
humanitarian activities. See 9 F. Supp. 2d, at 1180–1182. 
The Government has presented evidence that both groups 
have also committed numerous terrorist attacks, some of 
which have harmed American citizens. See App. 128–133. 
The LTTE sought judicial review of its designation as a for
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eign terrorist organization; the D. C. Circuit upheld that des
ignation. See People’s Mojahedin Organization of Iran v. 
Department of State, 182 F. 3d 17, 18–19, 25 (1999). The PKK 
did not challenge its designation. 9 F. Supp. 2d, at 1180. 

Plaintiffs in this litigation are two U. S. citizens and six 
domestic organizations: the Humanitarian Law Project 
(HLP) (a human rights organization with consultative status 
to the United Nations); Ralph Fertig (the HLP’s president, 
and a retired Administrative Law Judge); Nagalingam Jeya
lingam (a Tamil physician, born in Sri Lanka and a natural
ized U. S. citizen); and five nonprofit groups dedicated to the 
interests of persons of Tamil descent. Brief for Petitioners 
in No. 09–89, pp. ii, 10 (hereinafter Brief for Plaintiffs); App. 
48. In 1998, plaintiffs filed suit in federal court challenging 
the constitutionality of the material-support statute, § 2339B. 
Plaintiffs claimed that they wished to provide support for the 
humanitarian and political activities of the PKK and LTTE in 
the form of monetary contributions, other tangible aid, legal 
training, and political advocacy, but that they could not do so 
for fear of prosecution under § 2339B. 9 F. Supp. 2d, at 
1180–1184.2 

As relevant here, plaintiffs claimed that the material-
support statute was unconstitutional on two grounds: First, 
it violated their freedom of speech and freedom of association 
under the First Amendment, because it criminalized their 

2 At the time plaintiffs first filed suit, 18 U. S. C. § 2339B(a) (2000 ed.) 
provided: “Whoever, within the United States or subject to the jurisdic
tion of the United States, knowingly provides material support or re
sources to a foreign terrorist organization, or attempts or conspires to do 
so, shall be fined under this title or imprisoned not more than 10 years, or 
both.” See Humanitarian Law Project v. Reno, 9 F. Supp. 2d 1205, 1207 
(CD Cal. 1998). And 18 U. S. C. § 2339A(b) (2000 ed.) defined “material 
support or resources” to mean “currency or other financial securities, 
financial services, lodging, training, safehouses, false documentation or 
identification, communications equipment, facilities, weapons, lethal sub
stances, explosives, personnel, transportation, and other physical assets, 
except medicine or religious materials.” 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 1 (2010) 11 

Opinion of the Court 

provision of material support to the PKK and LTTE, without 
requiring the Government to prove that plaintiffs had a spe
cific intent to further the unlawful ends of those organiza
tions. Id., at 1184. Second, plaintiffs argued that the stat
ute was unconstitutionally vague. Id., at 1184–1185. 

Plaintiffs moved for a preliminary injunction, which the 
District Court granted in part. The District Court held 
that plaintiffs had not established a probability of success 
on their First Amendment speech and association claims. 
See id., at 1196–1197. But the court held that plaintiffs had 
established a probability of success on their claim that, as 
applied to them, the statutory terms “personnel” and “train
ing” in the definition of “material support” were impermissi
bly vague. See id., at 1204. 

The Court of Appeals affirmed. 205 F. 3d 1130, 1138 (CA9 
2000). The court rejected plaintiffs’ speech and association 
claims, including their claim that § 2339B violated the First 
Amendment in barring them from contributing money to the 
PKK and LTTE. See id., at 1133–1136. But the Court of 
Appeals agreed with the District Court that the terms “per
sonnel” and “training” were vague because it was “easy to 
imagine protected expression that falls within the bounds” 
of those terms. Id., at 1138; see id., at 1137. 

With the preliminary injunction issue decided, the action 
returned to the District Court, and the parties moved for 
summary judgment on the merits. The District Court en
tered a permanent injunction against applying to plain
tiffs the bans on “personnel” and “training” support. See 
No. CV–98–1971 ABC (BQRx), 2001 WL 36105333 (CD Cal., 
Oct. 2, 2001). The Court of Appeals affirmed. 352 F. 3d 
382 (CA9 2003). 

Meanwhile, in 2001, Congress amended the definition of 
“material support or resources” to add the term “expert 
advice or assistance.” Uniting and Strengthening America 
by Providing Appropriate Tools Required to Intercept and 
Obstruct Terrorism Act of 2001 (USA PATRIOT ACT), 
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§ 805(a)(2)(B), 115 Stat. 377. In 2003, plaintiffs filed a second 
action challenging the constitutionality of that term as ap
plied to them. 309 F. Supp. 2d 1185, 1192 (CD Cal. 2004). 

In that action, the Government argued that plaintiffs 
lacked standing and that their preenforcement claims were 
not ripe. Id., at 1194. The District Court held that plain
tiffs’ claims were justiciable because plaintiffs had suffi
ciently demonstrated a “genuine threat of imminent prosecu
tion,” id., at 1195 (internal quotation marks omitted), and 
because § 2339B had the potential to chill plaintiffs’ protected 
expression, see id., at 1197–1198. On the merits, the Dis
trict Court held that the term “expert advice or assistance” 
was impermissibly vague. Id., at 1201. The District Court 
rejected, however, plaintiffs’ First Amendment claims that 
the new term was substantially overbroad and criminalized 
associational speech. See id., at 1202, 1203. 

The parties cross-appealed. While the cross-appeals 
were pending, the Ninth Circuit granted en banc rehearing 
of the panel’s 2003 decision in plaintiffs’ first action (invol
ving the terms “personnel” and “training”). See 382 F. 3d 
1154, 1155 (2004). The en banc court heard reargument 
on December 14, 2004. See 380 F. Supp. 2d 1134, 1138 
(CD Cal. 2005). Three days later, Congress again amended 
§ 2339B and the definition of “material support or resources.” 
Intelligence Reform and Terrorism Prevention Act of 2004 
(IRTPA), § 6603, 118 Stat. 3762–3764. 

In IRTPA, Congress clarified the mental state necessary 
to violate § 2339B, requiring knowledge of the foreign group’s 
designation as a terrorist organization or the group’s com
mission of terrorist acts. § 2339B(a)(1). Congress also 
added the term “service” to the definition of “material sup
port or resources,” § 2339A(b)(1), and defined “training” to 
mean “instruction or teaching designed to impart a specific 
skill, as opposed to general knowledge,” § 2339A(b)(2). It 
also defined “expert advice or assistance” to mean “advice or 
assistance derived from scientific, technical or other special
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ized knowledge.” § 2339A(b)(3). Finally, IRTPA clarified 
the scope of the term “personnel” by providing: 

“No person may be prosecuted under [§ 2339B] in con
nection with the term ‘personnel’ unless that person has 
knowingly provided, attempted to provide, or conspired 
to provide a foreign terrorist organization with 1 or 
more individuals (who may be or include himself) to 
work under that terrorist organization’s direction or 
control or to organize, manage, supervise, or otherwise 
direct the operation of that organization. Individuals 
who act entirely independently of the foreign terrorist 
organization to advance its goals or objectives shall not 
be considered to be working under the foreign terrorist 
organization’s direction and control.” § 2339B(h). 

Shortly after Congress enacted IRTPA, the en banc Court 
of Appeals issued an order in plaintiffs’ first action. 393 
F. 3d 902, 903 (CA9 2004). The en banc court affirmed the 
rejection of plaintiffs’ First Amendment claims for the rea
sons set out in the Ninth Circuit’s panel decision in 2000. 
See ibid. In light of IRTPA, however, the en banc court 
vacated the panel’s 2003 judgment with respect to vague
ness, and remanded to the District Court for further pro
ceedings. Ibid. The Ninth Circuit panel assigned to the 
cross-appeals in plaintiffs’ second action (relating to “expert 
advice or assistance”) also remanded in light of IRTPA. See 
380 F. Supp. 2d, at 1139. 

The District Court consolidated the two actions on re
mand. See ibid. The court also allowed plaintiffs to chal
lenge the new term “service.” See id., at 1151, n. 24. The 
parties moved for summary judgment, and the District 
Court granted partial relief to plaintiffs on vagueness 
grounds. See id., at 1156. 

The Court of Appeals affirmed once more. 552 F. 3d 916, 
933 (CA9 2009). The court first rejected plaintiffs’ claim 
that the material-support statute would violate due process 
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unless it were read to require a specific intent to further the 
illegal ends of a foreign terrorist organization. See id., at 
926–927. The Ninth Circuit also held that the statute was 
not overbroad in violation of the First Amendment. See id., 
at 931–932. As for vagueness, the Court of Appeals noted 
that plaintiffs had not raised a “facial vagueness challenge.” 
Id., at 929, n. 6. The court held that, as applied to plaintiffs, 
the terms “training,” “expert advice or assistance” (when de
rived from “other specialized knowledge”), and “service” 
were vague because they “continue[d] to cover constitution
ally protected advocacy,” but the term “personnel” was not 
vague because it “no longer criminalize[d] pure speech pro
tected by the First Amendment.” Id., at 929–931. 

The Government petitioned for certiorari, and plaintiffs 
filed a conditional cross-petition. We granted both petitions. 
557 U. S. 966 (2009). 

II 

Given the complicated 12-year history of this litigation, we 
pause to clarify the questions before us. Plaintiffs challenge 
§ 2339B’s prohibition on four types of material support— 
“training,” “expert advice or assistance,” “service,” and 
“personnel.” They raise three constitutional claims. First, 
plaintiffs claim that § 2339B violates the Due Process Clause 
of the Fifth Amendment because these four statutory terms 
are impermissibly vague. Second, plaintiffs claim that 
§ 2339B violates their freedom of speech under the First 
Amendment. Third, plaintiffs claim that § 2339B violates 
their First Amendment freedom of association. 

Plaintiffs do not challenge the above statutory terms in all 
their applications. Rather, plaintiffs claim that § 2339B is 
invalid to the extent it prohibits them from engaging in cer
tain specified activities. See Brief for Plaintiffs 16–17, n. 10. 
With respect to the HLP and Judge Fertig, those activities 
are: (1) “train[ing] members of [the] PKK on how to use 
humanitarian and international law to peacefully resolve 
disputes”; (2) “engag[ing] in political advocacy on behalf of 
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Kurds who live in Turkey”; and (3) “teach[ing] PKK mem
bers how to petition various representative bodies such as 
the United Nations for relief.” 552 F. 3d, at 921, n. 1; see 
380 F. Supp. 2d, at 1136. With respect to the other plain
tiffs, those activities are: (1) “train[ing] members of [the] 
LTTE to present claims for tsunami-related aid to mediators 
and international bodies”; (2) “offer[ing] their legal expertise 
in negotiating peace agreements between the LTTE and the 
Sri Lankan government”; and (3) “engag[ing] in political ad
vocacy on behalf of Tamils who live in Sri Lanka.” 552 
F. 3d, at 921, n. 1; see 380 F. Supp. 2d, at 1137. 

Plaintiffs also state that “the LTTE was recently defeated 
militarily in Sri Lanka,” so “[m]uch of the support the Tamil 
organizations and Dr. Jeyalingam sought to provide is now 
moot.” Brief for Plaintiffs 11, n. 5. Plaintiffs thus seek 
only to support the LTTE “as a political organization out
side Sri Lanka advocating for the rights of Tamils.” Ibid. 
Counsel for plaintiffs specifically stated at oral argument 
that plaintiffs no longer seek to teach the LTTE how to pre
sent claims for tsunami-related aid, because the LTTE now 
“has no role in Sri Lanka.” Tr. of Oral Arg. 63. For that 
reason, helping the LTTE negotiate a peace agreement with 
Sri Lanka appears to be moot as well. Thus, we do not con
sider the application of § 2339B to those activities here. 

One last point. Plaintiffs seek preenforcement review of 
a criminal statute. Before addressing the merits, we must 
be sure that this is a justiciable case or controversy under 
Article III. We conclude that it is: Plaintiffs face “a credible 
threat of prosecution” and “should not be required to await 
and undergo a criminal prosecution as the sole means of 
seeking relief.” Babbitt v. Farm Workers, 442 U. S. 289, 298 
(1979) (internal quotation marks omitted). See also MedIm
mune, Inc. v. Genentech, Inc., 549 U. S. 118, 128–129 (2007). 

Plaintiffs claim that they provided support to the PKK and 
LTTE before the enactment of § 2339B and that they would 
provide similar support again if the statute’s allegedly un
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constitutional bar were lifted. See 309 F. Supp. 2d, at 1197. 
The Government tells us that it has charged about 150 per
sons with violating § 2339B, and that several of those prose
cutions involved the enforcement of the statutory terms at 
issue here. See Brief for Government 5. The Government 
has not argued to this Court that plaintiffs will not be prose
cuted if they do what they say they wish to do. Cf. Tr. of 
Oral Arg. 57–58. See Babbitt, supra, at 302. See also Mi
lavetz, Gallop & Milavetz, P. A. v. United States, 559 U. S. 
229, 234, 248–249 (2010) (considering an as-applied preen
forcement challenge brought under the First Amendment). 
Based on these considerations, we conclude that plaintiffs’ 
claims are suitable for judicial review (as one might hope 
after 12 years of litigation). 

III 

Plaintiffs claim, as a threshold matter, that we should af
firm the Court of Appeals without reaching any issues of 
constitutional law. They contend that we should interpret 
the material-support statute, when applied to speech, to re
quire proof that a defendant intended to further a foreign 
terrorist organization’s illegal activities. That interpreta
tion, they say, would end the litigation because plaintiffs’ 
proposed activities consist of speech, but plaintiffs do not 
intend to further unlawful conduct by the PKK or LTTE. 

We reject plaintiffs’ interpretation of § 2339B because 
it is inconsistent with the text of the statute. Section 
2339B(a)(1) prohibits “knowingly” providing material sup
port. It then specifically describes the type of knowledge 
that is required: “To violate this paragraph, a person must 
have knowledge that the organization is a designated terror
ist organization . . . , that the organization has engaged or 
engages in terrorist activity . . . , or that the organization 
has engaged or engages in terrorism . . . .”  Ibid. Congress 
plainly spoke to the necessary mental state for a violation 
of § 2339B, and it chose knowledge about the organization’s 
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connection to terrorism, not specific intent to further the or
ganization’s terrorist activities. 

Plaintiffs’ interpretation is also untenable in light of the 
sections immediately surrounding § 2339B, both of which do 
refer to intent to further terrorist activity. See § 2339A(a) 
(establishing criminal penalties for one who “provides ma
terial support or resources . . . knowing or intending that 
they are to be used in preparation for, or in carrying out, 
a violation of” statutes prohibiting violent terrorist acts); 
§ 2339C(a)(1) (setting criminal penalties for one who “unlaw
fully and willfully provides or collects funds with the inten
tion that such funds be used, or with the knowledge that 
such funds are to be used, in full or in part, in order to carry 
out” other unlawful acts). Congress enacted § 2339A in 
1994 and § 2339C in 2002. See § 120005(a), 108 Stat. 2022 
(§ 2339A); § 202(a), 116 Stat. 724 (§ 2339C). Yet Congress did 
not import the intent language of those provisions into 
§ 2339B, either when it enacted § 2339B in 1996, or when it 
clarified § 2339B’s knowledge requirement in 2004. 

Finally, plaintiffs give the game away when they argue 
that a specific intent requirement should apply only when 
the material-support statute applies to speech. There is no 
basis whatever in the text of § 2339B to read the same provi
sions in that statute as requiring intent in some circum
stances but not others. It is therefore clear that plaintiffs 
are asking us not to interpret § 2339B, but to revise it. “Al
though this Court will often strain to construe legislation so 
as to save it against constitutional attack, it must not and 
will not carry this to the point of perverting the purpose of 
a statute.” Scales v. United States, 367 U. S. 203, 211 (1961). 

Scales is the case on which plaintiffs most heavily rely, but 
it is readily distinguishable. That case involved the Smith 
Act, which prohibited membership in a group advocating the 
violent overthrow of the government. The Court held that 
a person could not be convicted under the statute unless he 
had knowledge of the group’s illegal advocacy and a specific 
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intent to bring about violent overthrow. Id., at 220–222, 
229. This action is different: Section 2339B does not crimi
nalize mere membership in a designated foreign terrorist or
ganization. It instead prohibits providing “material sup
port” to such a group. See infra, at 26, 39. Nothing about 
Scales suggests the need for a specific intent requirement in 
such a case. The Court in Scales, moreover, relied on both 
statutory text and precedent that had interpreted closely re
lated provisions of the Smith Act to require specific intent. 
367 U. S., at 209, 221–222. Plaintiffs point to nothing simi
lar here. 

We cannot avoid the constitutional issues in this litigation 
through plaintiffs’ proposed interpretation of § 2339B.3 

IV 

We turn to the question whether the material-support 
statute, as applied to plaintiffs, is impermissibly vague under 
the Due Process Clause of the Fifth Amendment. “A con
viction fails to comport with due process if the statute under 
which it is obtained fails to provide a person of ordinary in
telligence fair notice of what is prohibited, or is so standard-
less that it authorizes or encourages seriously discriminatory 
enforcement.” United States v. Williams, 553 U. S. 285, 304 
(2008). We consider whether a statute is vague as applied 
to the particular facts at issue, for “[a] plaintiff who engages 

3 The dissent would interpret the statute along the same lines as the 
plaintiffs, to prohibit speech and association “only when the defendant 
knows or intends that those activities will assist the organization’s unlaw
ful terrorist actions.” Post, at 56 (opinion of Breyer, J.). According to 
the dissent, this interpretation is “fairly possible” and adopting it would 
avoid constitutional concerns. Ibid. (internal quotation marks omitted). 
The dissent’s interpretation of § 2339B fails for essentially the same rea
sons as plaintiffs’. Congress explained what “knowingly” means in 
§ 2339B, and it did not choose the dissent’s interpretation of that term. 
In fact, the dissent proposes a mental-state requirement indistinguishable 
from the one Congress adopted in §§ 2339A and 2339C, even though Con
gress used markedly different language in § 2339B. 
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in some conduct that is clearly proscribed cannot complain of 
the vagueness of the law as applied to the conduct of others.” 
Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 
U. S. 489, 495 (1982). We have said that when a statute “in
terferes with the right of free speech or of association, 
a more stringent vagueness test should apply.” Id., at 
499. “But ‘perfect clarity and precise guidance have never 
been required even of regulations that restrict expressive 
activity.’ ” Williams, supra, at 304 (quoting Ward v. Rock 
Against Racism, 491 U. S. 781, 794 (1989)). 

The Court of Appeals did not adhere to these principles. 
Instead, the lower court merged plaintiffs’ vagueness chal
lenge with their First Amendment claims, holding that por
tions of the material-support statute were unconstitutionally 
vague because they applied to protected speech—regardless 
of whether those applications were clear. The court stated 
that, even if persons of ordinary intelligence understood the 
scope of the term “training,” that term would “remai[n] im
permissibly vague” because it could “be read to encompass 
speech and advocacy protected by the First Amendment.” 
552 F. 3d, at 929. It also found “service” and a portion of 
“expert advice or assistance” to be vague because those 
terms covered protected speech. Id., at 929–930. 

Further, in spite of its own statement that it was not ad
dressing a “facial vagueness challenge,” id., at 929, n. 6, the 
Court of Appeals considered the statute’s application to facts 
not before it. Specifically, the Ninth Circuit relied on the 
Government’s statement that § 2339B would bar filing an 
amicus brief in support of a foreign terrorist organization— 
which plaintiffs have not told us they wish to do, and which 
the Ninth Circuit did not say plaintiffs wished to do—to con
clude that the statute barred protected advocacy and was 
therefore vague. See id., at 930. By deciding how the stat
ute applied in hypothetical circumstances, the Court of Ap
peals’ discussion of vagueness seemed to incorporate ele
ments of First Amendment overbreadth doctrine. See id., 
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at 929–930 (finding it “easy to imagine” protected expres
sion that would be barred by § 2339B (internal quotation 
marks omitted)); id., at 930 (referring to both vagueness 
and overbreadth). 

In both of these respects, the Court of Appeals contra
vened the rule that “[a] plaintiff who engages in some con
duct that is clearly proscribed cannot complain of the vague
ness of the law as applied to the conduct of others.” 
Hoffman Estates, supra, at 495. That rule makes no excep
tion for conduct in the form of speech. See Parker v. Levy, 
417 U. S. 733, 755–757 (1974). Thus, even to the extent a 
heightened vagueness standard applies, a plaintiff whose 
speech is clearly proscribed cannot raise a successful vague
ness claim under the Due Process Clause of the Fifth 
Amendment for lack of notice. And he certainly cannot do 
so based on the speech of others. Such a plaintiff may have 
a valid overbreadth claim under the First Amendment, but 
our precedents make clear that a Fifth Amendment vague
ness challenge does not turn on whether a law applies to a 
substantial amount of protected expression. See Williams, 
supra, at 304; Hoffman Estates, supra, at 494–495, 497. 
Otherwise the doctrines would be substantially redundant. 

Under a proper analysis, plaintiffs’ claims of vagueness 
lack merit. Plaintiffs do not argue that the material-
support statute grants too much enforcement discretion to 
the Government. We therefore address only whether the 
statute “provide[s] a person of ordinary intelligence fair no
tice of what is prohibited.” Williams, 553 U. S., at 304. 

As a general matter, the statutory terms at issue here are 
quite different from the sorts of terms that we have pre
viously declared to be vague. We have in the past “struck 
down statutes that tied criminal culpability to whether the 
defendant’s conduct was ‘annoying’ or ‘indecent’—wholly 
subjective judgments without statutory definitions, narrow
ing context, or settled legal meanings.” Id., at 306; see also 
Papachristou v. Jacksonville, 405 U. S. 156, n. 1 (1972) (hold
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ing vague an ordinance that punished “vagrants,” defined 
to include “[r]ogues and vagabonds,” “persons who use jug
gling,” and “common night walkers” (internal quotation 
marks omitted)). Applying the statutory terms in this ac
tion—“training,” “expert advice or assistance,” “service,” 
and “personnel”—does not require similarly untethered, sub
jective judgments. 

Congress also took care to add narrowing definitions 
to the material-support statute over time. These defini
tions increased the clarity of the statute’s terms. See 
§ 2339A(b)(2) (“ ‘training’ means instruction or teaching de
signed to impart a specific skill, as opposed to general knowl
edge”); § 2339A(b)(3) (“ ‘expert advice or assistance’ means 
advice or assistance derived from scientific, technical or 
other specialized knowledge”); § 2339B(h) (clarifying the 
scope of “personnel”). And the knowledge requirement of 
the statute further reduces any potential for vagueness, as 
we have held with respect to other statutes containing a sim
ilar requirement. See Hill v. Colorado, 530 U. S. 703, 732 
(2000); Posters ‘N’ Things, Ltd. v. United States, 511 U. S. 
513, 523, 526 (1994); see also Hoffman Estates, supra, at 499. 

Of course, the scope of the material-support statute may 
not be clear in every application. But the dispositive point 
here is that the statutory terms are clear in their applica
tion to plaintiffs’ proposed conduct, which means that plain
tiffs’ vagueness challenge must fail. Even assuming that a 
heightened standard applies because the material-support 
statute potentially implicates speech, the statutory terms 
are not vague as applied to plaintiffs. See Grayned v. City 
of Rockford, 408 U. S. 104, 114–115 (1972) (rejecting a vague
ness challenge to a criminal law that implicated First 
Amendment activities); Scales, 367 U. S., at 223 (same). 

Most of the activities in which plaintiffs seek to engage 
readily fall within the scope of the terms “training” and “ex
pert advice or assistance.” Plaintiffs want to “train mem
bers of [the] PKK on how to use humanitarian and interna

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



22 HOLDER v. HUMANITARIAN LAW PROJECT 

Opinion of the Court 

tional law to peacefully resolve disputes,” and “teach PKK 
members how to petition various representative bodies such 
as the United Nations for relief.” 552 F. 3d, at 921, n. 1. A 
person of ordinary intelligence would understand that in
struction on resolving disputes through international law 
falls within the statute’s definition of “training” because 
it imparts a “specific skill,” not “general knowledge.” 
§ 2339A(b)(2). Plaintiffs’ activities also fall comfortably 
within the scope of “expert advice or assistance”: A reason
able person would recognize that teaching the PKK how to 
petition for humanitarian relief before the United Nations 
involves advice derived from, as the statute puts it, “special
ized knowledge.” § 2339A(b)(3). In fact, plaintiffs them
selves have repeatedly used the terms “training” and “ex
pert advice” throughout this litigation to describe their own 
proposed activities, demonstrating that these common terms 
readily and naturally cover plaintiffs’ conduct. See, e. g., 
Brief for Plaintiffs 10, 11; App. 56, 58, 59, 61, 62, 63, 80, 81, 
98, 99, 106, 107, 117. 

Plaintiffs respond by pointing to hypothetical situations 
designed to test the limits of “training” and “expert advice 
or assistance.” They argue that the statutory definitions of 
these terms use words of degree—like “specific,” “general,” 
and “specialized”—and that it is difficult to apply those defi
nitions in particular cases. See Brief for Plaintiffs 27 (de
bating whether teaching a course on geography would consti
tute training); id., at 29. And they cite Gentile v. State Bar 
of Nev., 501 U. S. 1030 (1991), in which we found vague a 
state bar rule providing that a lawyer in a criminal case, 
when speaking to the press, “may state without elaboration 
. . . the general nature of the . . .  defense.” Id., at 1048 
(internal quotation marks omitted). 

Whatever force these arguments might have in the ab
stract, they are beside the point here. Plaintiffs do not pro
pose to teach a course on geography, and cannot seek refuge 
in imaginary cases that straddle the boundary between “spe

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 1 (2010) 23 

Opinion of the Court 

cific skills” and “general knowledge.” See Parker v. Levy, 
417 U. S., at 756. We emphasized this point in Scales, hold
ing that even if there might be theoretical doubts regarding 
the distinction between “active” and “nominal” membership 
in an organization—also terms of degree—the defendant’s 
vagueness challenge failed because his “case present[ed] no 
such problem.” 367 U. S., at 223. 

Gentile was different. There the asserted vagueness in a 
state bar rule was directly implicated by the facts before 
the Court: Counsel had reason to suppose that his particular 
statements to the press would not violate the rule, yet he 
was disciplined nonetheless. See 501 U. S., at 1049–1051. 
We did not suggest that counsel could escape discipline on 
vagueness grounds if his own speech were plainly prohibited. 

Plaintiffs also contend that they want to engage in “politi
cal advocacy” on behalf of Kurds living in Turkey and Tamils 
living in Sri Lanka. 552 F. 3d, at 921, n. 1. They are con
cerned that such advocacy might be regarded as “material 
support” in the form of providing “personnel” or “service[s],” 
and assert that the statute is unconstitutionally vague be
cause they cannot tell. 

As for “personnel,” Congress enacted a limiting definition 
in IRTPA that answers plaintiffs’ vagueness concerns. Pro
viding material support that constitutes “personnel” is de
fined as knowingly providing a person “to work under that 
terrorist organization’s direction or control or to organize, 
manage, supervise, or otherwise direct the operation of that 
organization.” § 2339B(h). The statute makes clear that 
“personnel” does not cover independent advocacy: “Individu
als who act entirely independently of the foreign terrorist 
organization to advance its goals or objectives shall not be 
considered to be working under the foreign terrorist organi
zation’s direction and control.” Ibid. 

“[S]ervice” similarly refers to concerted activity, not inde
pendent advocacy. See Webster’s Third New International 
Dictionary 2075 (1993) (defining “service” to mean “the 
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performance of work commanded or paid for by another: a 
servant’s duty: attendance on a superior”; or “an act done for 
the benefit or at the command of another”). Context con
firms that ordinary meaning here. The statute prohibits 
providing a service “to a foreign terrorist organization.” 
§ 2339B(a)(1) (emphasis added). The use of the word “to” 
indicates a connection between the service and the foreign 
group. We think a person of ordinary intelligence would un
derstand that independently advocating for a cause is differ
ent from providing a service to a group that is advocating 
for that cause. 

Moreover, if independent activity in support of a terrorist 
group could be characterized as a “service,” the statute’s 
specific exclusion of independent activity in the definition of 
“personnel” would not make sense. Congress would not 
have prohibited under “service” what it specifically ex
empted from prohibition under “personnel.” The other 
types of material support listed in the statute, including 
“lodging,” “weapons,” “explosives,” and “transportation,” 
§ 2339A(b)(1), are not forms of support that could be pro
vided independently of a foreign terrorist organization. We 
interpret “service” along the same lines. Thus, any inde
pendent advocacy in which plaintiffs wish to engage is not 
prohibited by § 2339B. On the other hand, a person of ordi
nary intelligence would understand the term “service” to 
cover advocacy performed in coordination with, or at the di
rection of, a foreign terrorist organization. 

Plaintiffs argue that this construction of the statute poses 
difficult questions of exactly how much direction or coordina
tion is necessary for an activity to constitute a “service.” 
See Reply Brief for Petitioners in No. 09–89, p. 14 (herein
after Reply Brief for Plaintiffs) (“Would any communication 
with any member be sufficient? With a leader? Must the 
‘relationship’ have any formal elements, such as an employ
ment or contractual relationship? What about a relation
ship through an intermediary?”). The problem with these 
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questions is that they are entirely hypothetical. Plaintiffs 
have not provided any specific articulation of the degree 
to which they seek to coordinate their advocacy with 
the PKK and LTTE. They have instead described the form 
of their intended advocacy only in the most general terms. 
See, e. g., Brief for Plaintiffs 10–11 (plaintiffs “would like, 
among other things, to offer their services to advocate 
on behalf of the rights of the Kurdish people and the PKK 
before the United Nations and the United States Congress” 
(internal quotation marks and alteration omitted)); App. 
59 (plaintiffs would like to “write and distribute publica
tions supportive of the PKK and the cause of Kurdish libera
tion” and “advocate for the freedom of political prisoners in 
Turkey”). 

Deciding whether activities described at such a level of 
generality would constitute prohibited “service[s]” under the 
statute would require “sheer speculation”—which means 
that plaintiffs cannot prevail in their preenforcement chal
lenge. See Washington State Grange v. Washington State 
Republican Party, 552 U. S. 442, 454 (2008). It is apparent 
with respect to these claims that “gradations of fact or 
charge would make a difference as to criminal liability,” and 
so “adjudication of the reach and constitutionality of [the 
statute] must await a concrete fact situation.” Zemel v. 
Rusk, 381 U. S. 1, 20 (1965). 

V 
A 

We next consider whether the material-support statute, 
as applied to plaintiffs, violates the freedom of speech guar
anteed by the First Amendment. Both plaintiffs and the 
Government take extreme positions on this question. Plain
tiffs claim that Congress has banned their “pure political 
speech.” E. g., Brief for Plaintiffs 2, 25, 43. It has not. 
Under the material-support statute, plaintiffs may say any
thing they wish on any topic. They may speak and write 
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freely about the PKK and LTTE, the Governments of Turkey 
and Sri Lanka, human rights, and international law. They 
may advocate before the United Nations. As the Govern
ment states: “The statute does not prohibit independent ad
vocacy or expression of any kind.” Brief for Government 
13. Section 2339B also “does not prevent [plaintiffs] from 
becoming members of the PKK and LTTE or impose any 
sanction on them for doing so.” Id., at 60. Congress has 
not, therefore, sought to suppress ideas or opinions in the 
form of “pure political speech.” Rather, Congress has pro
hibited “material support,” which most often does not take 
the form of speech at all. And when it does, the statute is 
carefully drawn to cover only a narrow category of speech 
to, under the direction of, or in coordination with foreign 
groups that the speaker knows to be terrorist organizations.4 

For its part, the Government takes the foregoing too far, 
claiming that the only thing truly at issue in this litigation 
is conduct, not speech. Section 2339B is directed at the fact 
of plaintiffs’ interaction with the PKK and LTTE, the Gov
ernment contends, and only incidentally burdens their ex
pression. The Government argues that the proper standard 
of review is therefore the one set out in United States v. 
O’Brien, 391 U. S. 367 (1968). In that case, the Court re
jected a First Amendment challenge to a conviction under a 
generally applicable prohibition on destroying draft cards, 
even though O’Brien had burned his card in protest against 
the draft. See id., at 370, 376, 382. In so doing, we applied 
what we have since called “intermediate scrutiny,” under 
which a “content-neutral regulation will be sustained under 
the First Amendment if it advances important governmental 

4 The dissent also analyzes the statute as if it prohibited “[p]eaceful po
litical advocacy” or “pure speech and association,” without more. Post, 
at 48, 56. Section 2339B does not do that, and we do not address the 
constitutionality of any such prohibitions. The dissent’s claim that our 
decision is inconsistent with this Court’s cases analyzing those sorts of 
restrictions, post, at 50–51, is accordingly unfounded. 
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interests unrelated to the suppression of free speech and 
does not burden substantially more speech than necessary 
to further those interests.” Turner Broadcasting System, 
Inc. v. FCC, 520 U. S. 180, 189 (1997) (citing O’Brien, supra, 
at 377). 

The Government is wrong that the only thing actually at 
issue in this litigation is conduct, and therefore wrong to 
argue that O’Brien provides the correct standard of review.5 

O’Brien does not provide the applicable standard for review
ing a content-based regulation of speech, see R. A. V. v. 
St. Paul, 505 U. S. 377, 385–386 (1992); Texas v. Johnson, 491 
U. S. 397, 403, 406–407 (1989), and § 2339B regulates speech 
on the basis of its content. Plaintiffs want to speak to the 
PKK and LTTE, and whether they may do so under § 2339B 
depends on what they say. If plaintiffs’ speech to those 
groups imparts a “specific skill” or communicates advice de
rived from “specialized knowledge”—for example, training 
on the use of international law or advice on petitioning the 
United Nations—then it is barred. See Brief for Govern
ment 33–34. On the other hand, plaintiffs’ speech is not 
barred if it imparts only general or unspecialized knowledge. 
See id., at 32. 

The Government argues that § 2339B should nonetheless 
receive intermediate scrutiny because it generally functions 
as a regulation of conduct. That argument runs headlong 
into a number of our precedents, most prominently Cohen 

5 The Government suggests in passing that, to the extent plaintiffs’ ac
tivities constitute speech, that speech is wholly unprotected by the First 
Amendment. The Government briefly analogizes speech coordinated 
with foreign terrorist organizations to speech effecting a crime, like the 
words that constitute a conspiracy. Brief for Government 46; Reply Brief 
for Government 31–32, and n. 8. See, e. g., Giboney v. Empire Storage & 
Ice Co., 336 U. S. 490, 498, 502 (1949). We do not consider any such argu
ment because the Government does not develop it: The Government’s sub
mission is that applying § 2339B to plaintiffs triggers intermediate First 
Amendment scrutiny—not that it triggers no First Amendment scrutiny 
at all. 
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v. California, 403 U. S. 15 (1971). Cohen also involved a 
generally applicable regulation of conduct, barring breaches 
of the peace. See id., at 16. But when Cohen was con
victed for wearing a jacket bearing an epithet, we did not 
apply O’Brien. See 403 U. S., at 16, 18. Instead, we recog
nized that the generally applicable law was directed at 
Cohen because of what his speech communicated—he vio
lated the breach of the peace statute because of the offensive 
content of his particular message. We accordingly applied 
more rigorous scrutiny and reversed his conviction. See id., 
at 18–19, 26. 

This suit falls into the same category. The law here may 
be described as directed at conduct, as the law in Cohen was 
directed at breaches of the peace, but as applied to plaintiffs 
the conduct triggering coverage under the statute consists 
of communicating a message. As we explained in Texas v. 
Johnson: “If the [Government’s] regulation is not related to 
expression, then the less stringent standard we announced 
in United States v. O’Brien for regulations of noncommuni
cative conduct controls. If it is, then we are outside of 
O’Brien’s test, and we must [apply] a more demanding stand
ard.” 491 U. S., at 403 (citation omitted). 

B 

The First Amendment issue before us is more refined than 
either plaintiffs or the Government would have it. It is not 
whether the Government may prohibit pure political speech, 
or may prohibit material support in the form of conduct. It 
is instead whether the Government may prohibit what plain
tiffs want to do—provide material support to the PKK and 
LTTE in the form of speech. 

Everyone agrees that the Government’s interest in com
bating terrorism is an urgent objective of the highest order. 
See Brief for Plaintiffs 51. Plaintiffs’ complaint is that the 
ban on material support, applied to what they wish to do, is 
not “necessary to further that interest.” Ibid. The objec
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tive of combating terrorism does not justify prohibiting their 
speech, plaintiffs argue, because their support will advance 
only the legitimate activities of the designated terrorist or
ganizations, not their terrorism. Id., at 51–52. 

Whether foreign terrorist organizations meaningfully seg
regate support of their legitimate activities from support of 
terrorism is an empirical question. When it enacted § 2339B 
in 1996, Congress made specific findings regarding the seri
ous threat posed by international terrorism. See AEDPA 
§§ 301(a)(1)–(7), 110 Stat. 1247, note following 18 U. S. C. 
§ 2339B (Findings and Purpose). One of those findings ex
plicitly rejects plaintiffs’ contention that their support would 
not further the terrorist activities of the PKK and LTTE: 
“[F]oreign organizations that engage in terrorist activity are 
so tainted by their criminal conduct that any contribution to 
such an organization facilitates that conduct.” § 301(a)(7) 
(emphasis added). 

Plaintiffs argue that the reference to “any contribution” 
in this finding meant only monetary support. There is no 
reason to read the finding to be so limited, particularly be
cause Congress expressly prohibited so much more than 
monetary support in § 2339B. Congress’s use of the term 
“contribution” is best read to reflect a determination that 
any form of material support furnished “to” a foreign terror
ist organization should be barred, which is precisely what 
the material-support statute does. Indeed, when Congress 
enacted § 2339B, Congress simultaneously removed an ex
ception that had existed in § 2339A(a) (1994 ed.) for the provi
sion of material support in the form of “humanitarian assist
ance to persons not directly involved in” terrorist activity. 
AEDPA § 323, 110 Stat. 1255; 205 F. 3d, at 1136. That re
peal demonstrates that Congress considered and rejected 
the view that ostensibly peaceful aid would have no harm
ful effects. 

We are convinced that Congress was justified in rejecting 
that view. The PKK and LTTE are deadly groups. “The 
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PKK’s insurgency has claimed more than 22,000 lives.” 
Declaration of Kenneth R. McKune, App. 128, ¶ 5 (herein
after McKune Affidavit). The LTTE has engaged in exten
sive suicide bombings and political assassinations, including 
killings of the Sri Lankan President, Security Minister, and 
Deputy Defense Minister. Id., at 130–132; Brief for Govern
ment 6–7. “On January 31, 1996, the LTTE exploded a 
truck bomb filled with an estimated 1,000 pounds of explo
sives at the Central Bank in Colombo, killing 100 people and 
injuring more than 1,400. This bombing was the most 
deadly terrorist incident in the world in 1996.” McKune Af
fidavit, App. 131, ¶ 6.h. It is not difficult to conclude as Con
gress did that the “tain[t]” of such violent activities is so 
great that working in coordination with or at the command 
of the PKK and LTTE serves to legitimize and further their 
terrorist means. AEDPA § 301(a)(7), 110 Stat. 1247. 

Material support meant to “promot[e] peaceable, lawful 
conduct,” Brief for Plaintiffs 51, can further terrorism by 
foreign groups in multiple ways. “Material support” is a 
valuable resource by definition. Such support frees up 
other resources within the organization that may be put to 
violent ends. It also importantly helps lend legitimacy to 
foreign terrorist groups—legitimacy that makes it easier for 
those groups to persist, to recruit members, and to raise 
funds—all of which facilitate more terrorist attacks. “Ter
rorist organizations do not maintain organizational ‘fire
walls’ that would prevent or deter . . . sharing and commin
gling of support and benefits.” McKune Affidavit, App. 135, 
¶ 11. “[I]nvestigators have revealed how terrorist groups 
systematically conceal their activities behind charitable, so
cial, and political fronts.” M. Levitt, Hamas: Politics, Char
ity, and Terrorism in the Service of Jihad 2–3 (2006). “In
deed, some designated foreign terrorist organizations use 
social and political components to recruit personnel to carry 
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out terrorist operations, and to provide support to criminal 
terrorists and their families in aid of such operations.” 
McKune Affidavit, App. 135, ¶ 11; Levitt, supra, at 2 (“Mud
dying the waters between its political activism, good works, 
and terrorist attacks, Hamas is able to use its overt political 
and charitable organizations as a financial and logistical sup
port network for its terrorist operations”). 

Money is fungible, and “[w]hen foreign terrorist organiza
tions that have a dual structure raise funds, they highlight 
the civilian and humanitarian ends to which such moneys 
could be put.” McKune Affidavit, App. 134, ¶ 9. But 
“there is reason to believe that foreign terrorist organiza
tions do not maintain legitimate financial firewalls between 
those funds raised for civil, nonviolent activities, and those 
ultimately used to support violent, terrorist operations.” 
Id., at 135, ¶ 12. Thus, “[f]unds raised ostensibly for charita
ble purposes have in the past been redirected by some ter
rorist groups to fund the purchase of arms and explosives.” 
Id., at 134, ¶ 10. See also Brief for Anti-Defamation League 
as Amicus Curiae 19–29 (describing fundraising activities by 
the PKK, LTTE, and Hamas); Regan v. Wald, 468 U. S. 222, 
243 (1984) (upholding President’s decision to impose travel 
ban to Cuba “to curtail the flow of hard currency to Cuba— 
currency that could then be used in support of Cuban adven
turism”). There is evidence that the PKK and LTTE, in 
particular, have not “respected the line between humanitar
ian and violent activities.” McKune Affidavit, App. 135, ¶ 13 
(discussing PKK); see id., at 134 (LTTE). 

The dissent argues that there is “no natural stopping 
place” for the proposition that aiding a foreign terrorist orga
nization’s lawful activity promotes the terrorist organization 
as a whole. Post, at 49. But Congress has settled on just 
such a natural stopping place: The statute reaches only mate
rial support coordinated with or under the direction of 
a designated foreign terrorist organization. Independent 
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advocacy that might be viewed as promoting the group’s le
gitimacy is not covered. See supra, at 25–28.6 

Providing foreign terrorist groups with material support 
in any form also furthers terrorism by straining the United 
States’ relationships with its allies and undermining coopera
tive efforts between nations to prevent terrorist attacks. 
We see no reason to question Congress’s finding that “inter
national cooperation is required for an effective response to 
terrorism, as demonstrated by the numerous multilateral 
conventions in force providing universal prosecutive jurisdic
tion over persons involved in a variety of terrorist acts, in
cluding hostage taking, murder of an internationally pro
tected person, and aircraft piracy and sabotage.” AEDPA 
§ 301(a)(5), 110 Stat. 1247, note following 18 U. S. C. § 2339B 
(Findings and Purpose). The material-support statute fur
thers this international effort by prohibiting aid for for
eign terrorist groups that harm the United States’ partners 
abroad: “A number of designated foreign terrorist orga
nizations have attacked moderate governments with which 
the United States has vigorously endeavored to maintain 
close and friendly relations,” and those attacks “threaten 
[the] social, economic and political stability” of such govern
ments. McKune Affidavit, App. 137, ¶ 16. “[O]ther foreign 
terrorist organizations attack our NATO allies, thereby im
plicating important and sensitive multilateral security ar
rangements.” Ibid. 

For example, the Republic of Turkey—a fellow member 
of NATO—is defending itself against a violent insurgency 

6 The dissent also contends that the particular sort of material support 
plaintiffs seek to provide cannot be diverted to terrorist activities, in the 
same direct way as funds or goods. Post, at 47–48. This contention 
misses the point. Both common sense and the evidence submitted by the 
Government make clear that material support of a terrorist group’s lawful 
activities facilitates the group’s ability to attract “funds,” “financing,” and 
“goods” that will further its terrorist acts. See McKune Affidavit, App. 
134–136. 
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waged by the PKK. Brief for Government 6; App. 128. 
That nation and our other allies would react sharply to 
Americans furnishing material support to foreign groups like 
the PKK, and would hardly be mollified by the explanation 
that the support was meant only to further those groups’ 
“legitimate” activities. From Turkey’s perspective, there 
likely are no such activities. See 352 F. 3d, at 389 (observing 
that Turkey prohibits membership in the PKK and prose
cutes those who provide support to that group, regardless of 
whether the support is directed to lawful activities). 

C 

In analyzing whether it is possible in practice to distin
guish material support for a foreign terrorist group’s violent 
activities and its nonviolent activities, we do not rely ex
clusively on our own inferences drawn from the record evi
dence. We have before us an affidavit stating the Executive 
Branch’s conclusion on that question. The State Depart
ment informs us that “[t]he experience and analysis of the 
U. S. government agencies charged with combating terror
ism strongly suppor[t]” Congress’s finding that all contribu
tions to foreign terrorist organizations further their terror
ism. McKune Affidavit, App. 133, ¶ 8. See Winter v. 
Natural Resources Defense Council, Inc., 555 U. S. 7, 24–25 
(2008) (looking to similar affidavits to support according 
weight to national security claims). In the Executive’s 
view: “Given the purposes, organizational structure, and 
clandestine nature of foreign terrorist organizations, it is 
highly likely that any material support to these organiza
tions will ultimately inure to the benefit of their criminal, 
terrorist functions—regardless of whether such support was 
ostensibly intended to support non-violent, non-terrorist ac
tivities.” McKune Affidavit, App. 133, ¶ 8. 

That evaluation of the facts by the Executive, like Con
gress’s assessment, is entitled to deference. This litigation 
implicates sensitive and weighty interests of national secu
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rity and foreign affairs. The PKK and LTTE have com
mitted terrorist acts against American citizens abroad, and 
the material-support statute addresses acute foreign policy 
concerns involving relationships with our Nation’s allies. 
See id., at 128–133, 137. We have noted that “neither the 
Members of this Court nor most federal judges begin the 
day with briefings that may describe new and serious threats 
to our Nation and its people.” Boumediene v. Bush, 553 
U. S. 723, 797 (2008). It is vital in this context “not to sub
stitute . . . our own evaluation of evidence for a reasonable 
evaluation by the Legislative Branch.” Rostker v. Gold
berg, 453 U. S. 57, 68 (1981). See Wald, 468 U. S., at 242; 
Haig v. Agee, 453 U. S. 280, 292 (1981). 

Our precedents, old and new, make clear that concerns of 
national security and foreign relations do not warrant abdi
cation of the judicial role. We do not defer to the Govern
ment’s reading of the First Amendment, even when such in
terests are at stake. We are one with the dissent that the 
Government’s “authority and expertise in these matters do 
not automatically trump the Court’s own obligation to secure 
the protection that the Constitution grants to individuals.” 
Post, at 61. But when it comes to collecting evidence 
and drawing factual inferences in this area, “the lack of com
petence on the part of the courts is marked,” Rostker, 
supra, at 65, and respect for the Government’s conclusions 
is appropriate. 

One reason for that respect is that national security and 
foreign policy concerns arise in connection with efforts to 
confront evolving threats in an area where information can 
be difficult to obtain and the impact of certain conduct diffi
cult to assess. The dissent slights these real constraints in 
demanding hard proof—with “detail,” “specific facts,” and 
“specific evidence”—that plaintiffs’ proposed activities will 
support terrorist attacks. See post, at 48, 55, 62. That 
would be a dangerous requirement. In this context, conclu
sions must often be based on informed judgment rather than 
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concrete evidence, and that reality affects what we may rea
sonably insist on from the Government. The material-
support statute is, on its face, a preventive measure—it crim
inalizes not terrorist attacks themselves, but aid that makes 
the attacks more likely to occur. The Government, when 
seeking to prevent imminent harms in the context of interna
tional affairs and national security, is not required to conclu
sively link all the pieces in the puzzle before we grant weight 
to its empirical conclusions. See Zemel, 381 U. S., at 17 
(“[B]ecause of the changeable and explosive nature of con
temporary international relations, . . . Congress . . . must of 
necessity paint with a brush broader than that it customarily 
wields in domestic areas”). 

This context is different from that in decisions like Cohen. 
In that case, the application of the statute turned on the 
offensiveness of the speech at issue. Observing that “one 
man’s vulgarity is another’s lyric,” we invalidated Cohen’s 
conviction in part because we concluded that “governmental 
officials cannot make principled distinctions in this area.” 
403 U. S., at 25. In this litigation, by contrast, Congress and 
the Executive are uniquely positioned to make principled dis
tinctions between activities that will further terrorist con
duct and undermine United States foreign policy, and those 
that will not. 

We also find it significant that Congress has been conscious 
of its own responsibility to consider how its actions may im
plicate constitutional concerns. First, § 2339B only applies 
to designated foreign terrorist organizations. There is, and 
always has been, a limited number of those organizations 
designated by the Executive Branch, see, e. g., 74 Fed. Reg. 
29742 (2009); 62 Fed. Reg. 52650 (1997), and any groups so 
designated may seek judicial review of the designation. 
Second, in response to the lower courts’ holdings in this liti
gation, Congress added clarity to the statute by providing 
narrowing definitions of the terms “training,” “personnel,” 
and “expert advice or assistance,” as well as an explanation 
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of the knowledge required to violate § 2339B. Third, in ef
fectuating its stated intent not to abridge First Amendment 
rights, see § 2339B(i), Congress has also displayed a careful 
balancing of interests in creating limited exceptions to the 
ban on material support. The definition of material support, 
for example, excludes medicine and religious materials. See 
§ 2339A(b)(1). In this area perhaps more than any other, the 
Legislature’s superior capacity for weighing competing in
terests means that “we must be particularly careful not to 
substitute our judgment of what is desirable for that of Con
gress.” Rostker, supra, at 68. Finally, and most impor
tantly, Congress has avoided any restriction on independent 
advocacy, or indeed any activities not directed to, coordi
nated with, or controlled by foreign terrorist groups. 

At bottom, plaintiffs simply disagree with the considered 
judgment of Congress and the Executive that providing ma
terial support to a designated foreign terrorist organiza
tion—even seemingly benign support—bolsters the terrorist 
activities of that organization. That judgment, however, is 
entitled to significant weight, and we have persuasive evi
dence before us to sustain it. Given the sensitive interests 
in national security and foreign affairs at stake, the political 
branches have adequately substantiated their determination 
that, to serve the Government’s interest in preventing ter
rorism, it was necessary to prohibit providing material sup
port in the form of training, expert advice, personnel, and 
services to foreign terrorist groups, even if the supporters 
meant to promote only the groups’ nonviolent ends. 

We turn to the particular speech plaintiffs propose to un
dertake. First, plaintiffs propose to “train members of [the] 
PKK on how to use humanitarian and international law to 
peacefully resolve disputes.” 552 F. 3d, at 921, n. 1. Con
gress can, consistent with the First Amendment, prohibit 
this direct training. It is wholly foreseeable that the PKK 
could use the “specific skill[s]” that plaintiffs propose to 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 1 (2010) 37 

Opinion of the Court 

impart, § 2339A(b)(2), as part of a broader strategy to pro
mote terrorism. The PKK could, for example, pursue peace
ful negotiation as a means of buying time to recover from 
short-term setbacks, lulling opponents into complacency, 
and ultimately preparing for renewed attacks. See gener
ally A. Marcus, Blood and Belief: The PKK and the Kurdish 
Fight for Independence 286–295 (2007) (describing the PKK’s 
suspension of armed struggle and subsequent return to vio
lence). A foreign terrorist organization introduced to the 
structures of the international legal system might use the 
information to threaten, manipulate, and disrupt. This pos
sibility is real, not remote. 

Second, plaintiffs propose to “teach PKK members how 
to petition various representative bodies such as the United 
Nations for relief.” 552 F. 3d, at 921, n. 1. The Govern
ment acts within First Amendment strictures in banning 
this proposed speech because it teaches the organization how 
to acquire “relief,” which plaintiffs never define with any 
specificity, and which could readily include monetary aid. 
See Brief for Plaintiffs 10–11, 16–17, n. 10; App. 58–59, 80–81. 
Indeed, earlier in this litigation, plaintiffs sought to teach 
the LTTE “to present claims for tsunami-related aid to medi
ators and international bodies,” 552 F. 3d, at 921, n. 1, which 
naturally included monetary relief. Money is fungible, 
supra, at 31, and Congress logically concluded that money a 
terrorist group such as the PKK obtains using the techniques 
plaintiffs propose to teach could be redirected to funding the 
group’s violent activities. 

Finally, plaintiffs propose to “engage in political advocacy 
on behalf of Kurds who live in Turkey,” and “engage in politi
cal advocacy on behalf of Tamils who live in Sri Lanka.” 552 
F. 3d, at 921, n. 1. As explained above, supra, at 25, plain
tiffs do not specify their expected level of coordination with 
the PKK or LTTE or suggest what exactly their “advocacy” 
would consist of. Plaintiffs’ proposals are phrased at such 
a high level of generality that they cannot prevail in this 
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preenforcement challenge. See supra, at 25; Grange, 552 
U. S., at 454; Zemel, 381 U. S., at 20. 

In responding to the foregoing, the dissent fails to address 
the real dangers at stake. It instead considers only the pos
sible benefits of plaintiffs’ proposed activities in the abstract. 
See post, at 52–54. The dissent seems unwilling to enter
tain the prospect that training and advising a designated for
eign terrorist organization on how to take advantage of in
ternational entities might benefit that organization in a way 
that facilitates its terrorist activities. In the dissent’s 
world, such training is all to the good. Congress and the 
Executive, however, have concluded that we live in a dif
ferent world: one in which the designated foreign terrorist 
organizations “are so tainted by their criminal conduct that 
any contribution to such an organization facilitates that con
duct.” AEDPA § 301(a)(7). One in which, for example, 
“the United Nations High Commissioner for Refugees was 
forced to close a Kurdish refugee camp in northern Iraq be
cause the camp had come under the control of the PKK, and 
the PKK had failed to respect its ‘neutral and humanitarian 
nature.’ ” McKune Affidavit, App. 135–136, ¶ 13. Training 
and advice on how to work with the United Nations could 
readily have helped the PKK in its efforts to use the United 
Nations camp as a base for terrorist activities. 

If only good can come from training our adversaries in 
international dispute resolution, presumably it would have 
been unconstitutional to prevent American citizens from 
training the Japanese Government on using international or
ganizations and mechanisms to resolve disputes during 
World War II. It would, under the dissent’s reasoning, have 
been contrary to our commitment to resolving disputes 
through “ ‘deliberative forces,’ ” post, at 52 (quoting Whitney 
v. California, 274 U. S. 357, 375 (1927) (Brandeis, J., concur
ring)), for Congress to conclude that assisting Japan on that 
front might facilitate its war effort more generally. That 
view is not one the First Amendment requires us to embrace. 
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All this is not to say that any future applications of the 
material-support statute to speech or advocacy will survive 
First Amendment scrutiny. It is also not to say that any 
other statute relating to speech and terrorism would satisfy 
the First Amendment. In particular, we in no way suggest 
that a regulation of independent speech would pass constitu
tional muster, even if the Government were to show that 
such speech benefits foreign terrorist organizations. We 
also do not suggest that Congress could extend the same 
prohibition on material support at issue here to domestic or
ganizations. We simply hold that, in prohibiting the particu
lar forms of support that plaintiffs seek to provide to foreign 
terrorist groups, § 2339B does not violate the freedom of 
speech. 

VI 

Plaintiffs’ final claim is that the material-support statute 
violates their freedom of association under the First Amend
ment. Plaintiffs argue that the statute criminalizes the 
mere fact of their associating with the PKK and LTTE, 
thereby running afoul of decisions like De Jonge v. Oregon, 
299 U. S. 353 (1937), and cases in which we have overturned 
sanctions for joining the Communist Party, see, e. g., Keyi
shian v. Board of Regents of Univ. of State of N. Y., 385 U. S. 
589 (1967); United States v. Robel, 389 U. S. 258 (1967). 

The Court of Appeals correctly rejected this claim because 
the statute does not penalize mere association with a foreign 
terrorist organization. As the Ninth Circuit put it: “The 
statute does not prohibit being a member of one of the desig
nated groups or vigorously promoting and supporting the po
litical goals of the group. . . . What [§ 2339B] prohibits is the 
act of giving material support . . .  .”  205 F. 3d, at  1133. 
Plaintiffs want to do the latter. Our decisions scrutinizing 
penalties on simple association or assembly are therefore in-
apposite. See, e. g., Robel, supra, at 262 (“It is precisely be
cause th[e] statute sweeps indiscriminately across all types 
of association with Communist-action groups, without regard 
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to the quality and degree of membership, that it runs afoul 
of the First Amendment”); De Jonge, supra, at 362. 

Plaintiffs also argue that the material-support statute bur
dens their freedom of association because it prevents them 
from providing support to designated foreign terrorist orga
nizations, but not to other groups. See Brief for Plaintiffs 
56; Reply Brief for Plaintiffs 37–38. Any burden on plain
tiffs’ freedom of association in this regard is justified for the 
same reasons that we have denied plaintiffs’ free speech chal
lenge. It would be strange if the Constitution permitted 
Congress to prohibit certain forms of speech that constitute 
material support, but did not permit Congress to prohibit 
that support only to particularly dangerous and lawless for
eign organizations. Congress is not required to ban mate
rial support to every group or none at all. 

* * * 
The Preamble to the Constitution proclaims that the peo

ple of the United States ordained and established that 
charter of government in part to “provide for the common 
defence.” As Madison explained, “[s]ecurity against foreign 
danger is . . . an avowed and essential object of the American 
Union.” The Federalist No. 41, p. 269 (J. Cooke ed. 1961). 
We hold that, in regulating the particular forms of support 
that plaintiffs seek to provide to foreign terrorist organiza
tions, Congress has pursued that objective consistent with 
the limitations of the First and Fifth Amendments. 

The judgment of the United States Court of Appeals for 
the Ninth Circuit is affirmed in part and reversed in part, 
and the cases are remanded for further proceedings consist
ent with this opinion. 

It is so ordered. 

Justice Breyer, with whom Justice Ginsburg and 
Justice Sotomayor join, dissenting. 

Like the Court, and substantially for the reasons it gives, 
I do not think this statute is unconstitutionally vague. But 
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I cannot agree with the Court’s conclusion that the Consti
tution permits the Government to prosecute the plaintiffs 
criminally for engaging in coordinated teaching and advo
cacy furthering the designated organizations’ lawful political 
objectives. In my view, the Government has not met its 
burden of showing that an interpretation of the statute that 
would prohibit this speech- and association-related activity 
serves the Government’s compelling interest in combating 
terrorism. And I would interpret the statute as normally 
placing activity of this kind outside its scope. See Crowell 
v. Benson, 285 U. S. 22, 62 (1932); Ashwander v. TVA, 297 
U. S. 288, 346–347 (1936) (Brandeis, J., concurring). 

I 

The statute before us forbids “knowingly provid[ing]” 
“a foreign terrorist organization” with “material support or 
resources,” defined to include, among other things, “train
ing,” “expert advice or assistance,” “personnel,” and “serv
ice.” 18 U. S. C. §§ 2339B(a)(1), (g)(4); § 2339A(b)(1). The 
Secretary of State has designated the Kurdistan Workers’ 
Party (PKK) and the Liberation Tigers of Tamil Eelam 
(LTTE) as “foreign terrorist organizations”—a designation 
authorized where the organization is “foreign,” threatens the 
security of the United States or its nationals, and engages in 
“terrorist activity,” defined to include “any” of such activities 
as “highjacking” and “assassination,” or the “use of any . . . 
weapon or dangerous device . . . with intent to endanger, 
directly or indirectly, the safety of one or more individuals.” 
62 Fed. Reg. 52650 (1997); 8 U. S. C. § 1182(a)(3)(B)(iii); 18 
U. S. C. § 2339B(a)(1). 

The plaintiffs, all United States citizens or associations, 
now seek an injunction and declaration providing that, with
out violating the statute, they can (1) “train members of [the] 
PKK on how to use humanitarian and international law to 
peacefully resolve disputes”; (2) “engage in political advocacy 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



42 HOLDER v. HUMANITARIAN LAW PROJECT 

Breyer, J., dissenting 

on behalf of Kurds who live in Turkey”; (3) “teach PKK 
members how to petition various representative bodies such 
as the United Nations for relief”; and (4) “engage in political 
advocacy on behalf of Tamils who live in Sri Lanka.” Hu
manitarian Law Project v. Mukasey, 552 F. 3d 916, 921, n. 1 
(CA9 2009); ante, at 14–15. All these activities are of a kind 
that the First Amendment ordinarily protects. 

In my view, the Government has not made the strong 
showing necessary to justify under the First Amendment the 
criminal prosecution of those who engage in these activities. 
All the activities involve the communication and advocacy of 
political ideas and lawful means of achieving political ends. 
Even the subjects the plaintiffs wish to teach—using inter
national law to resolve disputes peacefully or petitioning the 
United Nations, for instance—concern political speech. We 
cannot avoid the constitutional significance of these facts on 
the basis that some of this speech takes place outside the 
United States and is directed at foreign governments, for the 
activities also involve advocacy in this country directed to 
our government and its policies. The plaintiffs, for exam
ple, wish to write and distribute publications and to speak 
before the United States Congress. App. 58–59. 

That this speech and association for political purposes is 
the kind of activity to which the First Amendment ordinarily 
offers its strongest protection is elementary. See New York 
Times Co. v. Sullivan, 376 U. S. 254, 269 (1964) (The First 
Amendment “ ‘was fashioned to assure unfettered inter
change of ideas for the bringing about of political and social 
changes desired by the people’ ” (quoting Roth v. United 
States, 354 U. S. 476, 484 (1957)); Lovell v. City of Griffin, 
303 U. S. 444, 452 (1938) (rejecting licensing scheme for dis
tribution of “pamphlets and leaflets,” “historic weapons in 
the defense of liberty”); R. A. V. v. St. Paul, 505 U. S. 377, 
422 (1992) (Stevens, J., concurring in judgment) (“Our First 
Amendment decisions have created a rough hierarchy in the 
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constitutional protection of speech” in which “[c]ore political 
speech occupies the highest, most protected position”); Hill 
v. Colorado, 530 U. S. 703, 787 (2000) (Kennedy, J., dissent
ing) (“Laws punishing speech which protests the lawfulness 
or morality of the government’s own policy are the essence of 
the tyrannical power the First Amendment guards against”); 
Citizens United v. Federal Election Comm’n, 558 U. S. 310, 
349 (2010) (“If the First Amendment has any force, it prohib
its Congress from fining or jailing citizens, or associations of 
citizens, for simply engaging in political speech”). 

Although in the Court’s view the statute applies only 
where the PKK helps to coordinate a defendant’s activities, 
ante, at 26, the simple fact of “coordination” alone cannot 
readily remove protection that the First Amendment would 
otherwise grant. That amendment, after all, also protects 
the freedom of association. See NAACP v. Claiborne 
Hardware Co., 458 U. S. 886, 911 (1982) (The First Amend
ment’s protections “of speech, assembly, association, and pe
tition, ‘though not identical, are inseparable’ ” (quoting 
Thomas v. Collins, 323 U. S. 516, 530 (1945))); De Jonge v. 
Oregon, 299 U. S. 353, 364 (1937) (describing the “right of 
peaceable assembly” as “a right cognate to those of free 
speech and free press and . . . equally fundamental”); see also 
Roberts v. United States Jaycees, 468 U. S. 609, 622 (1984). 
“Coordination” with a political group, like membership, 
involves association. 

“Coordination” with a group that engages in unlawful ac
tivity also does not deprive the plaintiffs of the First Amend
ment’s protection under any traditional “categorical” ex
ception to its protection. The plaintiffs do not propose to 
solicit a crime. They will not engage in fraud or defamation 
or circulate obscenity. Cf. United States v. Stevens, 559 
U. S. 460, 468–469 (2010) (describing “categories” of unpro
tected speech). And the First Amendment protects advo
cacy even of unlawful action so long as that advocacy is not 
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“directed to inciting or producing imminent lawless action 
and . . . likely to incite or produce such action.” Branden
burg v. Ohio, 395 U. S. 444, 447 (1969) (per curiam) (emphasis 
added). Here the plaintiffs seek to advocate peaceful, law
ful action to secure political ends; and they seek to teach 
others how to do the same. No one contends that the plain
tiffs’ speech to these organizations can be prohibited as in
citement under Brandenburg. 

Moreover, the Court has previously held that a person who 
associates with a group that uses unlawful means to achieve 
its ends does not thereby necessarily forfeit the First 
Amendment’s protection for freedom of association. See 
Scales v. United States, 367 U. S. 203, 229 (1961) (“[Q]uasi
political parties or other groups that may embrace both legal 
and illegal aims differ from a technical conspiracy, which is 
defined by its criminal purpose”); see also NAACP, supra, 
at 908 (“The right to associate does not lose all constitutional 
protection merely because some members of the group may 
have participated in conduct or advocated doctrine that itself 
is not protected”). Rather, the Court has pointed out in re
spect to associating with a group advocating overthrow of 
the Government through force and violence: “If the persons 
assembling have committed crimes elsewhere . . . ,  they may 
be prosecuted for their . . . violation of valid laws. But it is 
a different matter when the State, instead of prosecuting 
them for such offenses, seizes upon mere participation in a 
peaceable assembly and a lawful public discussion as the 
basis for a criminal charge.” De Jonge, supra, at 365 (strik
ing down conviction for attending and assisting at Commu
nist Party meeting because “[n]otwithstanding [the party’s] 
objectives, the defendant still enjoyed his personal right of 
free speech and to take part in a peaceable assembly having 
a lawful purpose”). 

Not even the “serious and deadly problem” of international 
terrorism can require automatic forfeiture of First Amend
ment rights. § 301(a)(1), 110 Stat. 1247, note following 18 
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U. S. C. § 2339B (Findings and Purpose). Cf. § 2339B(i) (in
structing courts not to “constru[e] or appl[y the statute] so 
as to abridge the exercise of rights guaranteed under the 
First Amendment”). After all, this Court has recognized 
that not “ ‘[e]ven the war power . . . remove[s] constitutional 
limitations safeguarding essential liberties. ’ ” United 
States v. Robel, 389 U. S. 258, 264 (1967) (quoting Home 
Building & Loan Assn. v. Blaisdell, 290 U. S. 398, 426 
(1934)). See also Abrams v. United States, 250 U. S. 616, 
628 (1919) (Holmes, J., dissenting) (“[A]s against dangers pe
culiar to war, as against others, the principle of the right to 
free speech is always the same”). Thus, there is no general 
First Amendment exception that applies here. If the stat
ute is constitutional in this context, it would have to come 
with a strong justification attached. 

It is not surprising that the majority, in determining the 
constitutionality of criminally prohibiting the plaintiffs’ pro
posed activities, would apply, not the kind of intermediate 
First Amendment standard that applies to conduct, but “ ‘a 
more demanding standard.’ ” Ante, at 28 (quoting Texas v. 
Johnson, 491 U. S. 397, 403 (1989)). Indeed, where, as here, 
a statute applies criminal penalties and at least arguably 
does so on the basis of content-based distinctions, I should 
think we would scrutinize the statute and justifications 
“strictly”—to determine whether the prohibition is justified 
by a “compelling” need that cannot be “less restrictively” 
accommodated. See Houston v. Hill, 482 U. S. 451, 459 
(1987) (criminal penalties); Ashcroft v. American Civil Lib
erties Union, 535 U. S. 564, 573 (2002) (content-based); 
Simon & Schuster, Inc. v. Members of N. Y. State Crime Vic
tims Bd., 502 U. S. 105, 118 (1991) (same); Consolidated Edi
son Co. of N. Y. v. Public Serv. Comm’n of N. Y., 447 U. S. 
530, 540 (1980) (strict scrutiny); First Nat. Bank of Boston 
v. Bellotti, 435 U. S. 765, 786 (1978) (same). 

But, even if we assume for argument’s sake that “strict 
scrutiny” does not apply, no one can deny that we must at 
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the very least “measure the validity of the means adopted 
by Congress against both the goal it has sought to achieve 
and the specific prohibitions of the First Amendment.” 
Robel, supra, at 268, n. 20 (describing constitutional task 
where the Court is faced “with a clear conflict between a 
federal statute enacted in the interests of national security 
and an individual’s exercise of his First Amendment rights”). 
And here I need go no further, for I doubt that the statute, 
as the Government would interpret it, can survive any rea
sonably applicable First Amendment standard. See, e. g., 
Turner Broadcasting System, Inc. v. FCC, 520 U. S. 180, 
189 (1997) (describing intermediate scrutiny). Cf. Nixon 
v. Shrink Missouri Government PAC, 528 U. S. 377, 402 
(2000) (Breyer, J., concurring) (examining whether a statute 
worked speech-related harm “out of proportion to the stat
ute’s salutary effects upon” other interests). 

The Government does identify a compelling countervailing 
interest, namely, the interest in protecting the security of the 
United States and its nationals from the threats that foreign 
terrorist organizations pose by denying those organizations 
financial and other fungible resources. I do not dispute the 
importance of this interest. But I do dispute whether the 
interest can justify the statute’s criminal prohibition. To 
put the matter more specifically, precisely how does applica
tion of the statute to the protected activities before us help 
achieve that important security-related end? See Simon & 
Schuster, supra, at 118 (requiring that “narrowly drawn” 
means further a “compelling state interest” by the least re
strictive means (internal quotation marks omitted)); Turner, 
supra, at 189 (requiring “advance[ment of] important gov
ernmental interests unrelated to the suppression of free 
speech” without “burden[ing] substantially more speech than 
necessary to further those interests”); Robel, supra, at 268, 
n. 20 (requiring measurement of the “means adopted by Con
gress against . . . the [security] goal it has sought to 
achieve”). See also Nixon, supra, at 402 (Breyer, J., con
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curring); Federal Election Comm’n v. Wisconsin Right 
to Life, Inc., 551 U. S. 449, 478 (2007) (opinion of Roberts, 
C. J.) (“A court . . . must ensure that [the interest justifying 
a statutory restriction] supports each application of [the] 
statute”). 

The Government makes two efforts to answer this ques
tion. First, the Government says that the plaintiffs’ support 
for these organizations is “fungible” in the same sense as 
other forms of banned support. Being fungible, the plain
tiffs’ support could, for example, free up other resources, 
which the organization might put to terrorist ends. Brief 
for Respondents in No. 09–89, pp. 54–56 (hereinafter Govern
ment Brief). 

The proposition that the two very different kinds of “sup
port” are “fungible,” however, is not obviously true. There 
is no obvious way in which undertaking advocacy for politi
cal change through peaceful means or teaching the PKK and 
LTTE, say, how to petition the United Nations for political 
change is fungible with other resources that might be put 
to more sinister ends in the way that donations of money, 
food, or computer training are fungible. It is far from obvi
ous that these advocacy activities can themselves be redi
rected, or will free other resources that can be directed, to
ward terrorist ends. Thus, we must determine whether the 
Government has come forward with evidence to support its 
claim. 

The Government has provided us with no empirical infor
mation that might convincingly support this claim. In
stead, the Government cites only to evidence that Congress 
was concerned about the “fungible” nature in general of 
resources, predominately money and material goods. It 
points to a congressional finding that “foreign organizations 
that engage in terrorist activity are so tainted by their crimi
nal conduct that any contribution to such an organization 
facilitates that conduct.” § 301(a)(7), 110 Stat. 1247, note fol
lowing 18 U. S. C. § 2339B (emphasis added). It also points 
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to a House Report’s statement that “supply[ing] funds, 
goods, or services” would “hel[p] defray the cost to the ter
rorist organization of running the ostensibly legitimate activ
ities,” and “in turn fre[e] an equal sum that can then be spent 
on terrorist activities.” H. R. Rep. No. 104–383, p. 81 (1995) 
(emphasis added). Finally, the Government refers to a 
State Department official’s affidavit describing how ostensi
bly charitable contributions have either been “redirected” to 
terrorist ends or, even if spent charitably, have “unencum
ber[ed] funds raised from other sources for use in facilitating 
violent, terrorist activities and gaining political support for 
these activities.” Declaration of Kenneth R. McKune, App. 
134, 136 (emphasis added). 

The most one can say in the Government’s favor about 
these statements is that they might be read as offering 
highly general support for its argument. The statements 
do not, however, explain in any detail how the plaintiffs’ 
political-advocacy-related activities might actually be “fungi
ble” and therefore capable of being diverted to terrorist use. 
Nor do they indicate that Congress itself was concerned with 
“support” of this kind. The affidavit refers to “funds,” “fi
nancing,” and “goods”—none of which encompasses the 
plaintiffs’ activities. Ibid. The statutory statement and 
the House Report use broad terms like “contributions” and 
“services” that might be construed as encompassing the 
plaintiffs’ activities. But in context, those terms are more 
naturally understood as referring to contributions of goods, 
money, or training and other services (say, computer pro
gramming) that could be diverted to, or free funding for, ter
rorist ends. See infra, at 55. Peaceful political advocacy 
does not obviously fall into these categories. And the stat
ute itself suggests that Congress did not intend to curtail 
freedom of speech or association. See § 2339B(i) (“Nothing 
in this section shall be construed or applied so as to abridge 
the exercise of rights guaranteed under the First Amend
ment”); see also infra, at 58. 
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Second, the Government says that the plaintiffs’ proposed 
activities will “bolste[r] a terrorist organization’s efficacy and 
strength in a community” and “undermin[e] this nation’s ef
forts to delegitimize and weaken these groups.” Govern
ment Brief 56 (emphasis added). In the Court’s view, too, 
the Constitution permits application of the statute to activi
ties of the kind at issue in part because those activities could 
provide a group that engages in terrorism with “legitimacy.” 
Ante, at 30. The Court suggests that, armed with this 
greater “legitimacy,” these organizations will more readily 
be able to obtain material support of the kinds Congress 
plainly intended to ban—money, arms, lodging, and the like. 
See ibid. 

Yet the Government does not claim that the statute forbids 
any speech “legitimating” a terrorist group. Rather, it 
reads the statute as permitting (1) membership in terrorist 
organizations, (2) “peaceably assembling with members of 
the PKK and LTTE for lawful discussion,” or (3) “independ
ent advocacy” on behalf of these organizations. Govern
ment Brief 66, 61, 13. The Court, too, emphasizes that ac
tivities not “coordinated with” the terrorist groups are not 
banned. See ante, at 26, 31, 36 (emphasis added). And it 
argues that speaking, writing, and teaching aimed at fur
thering a terrorist organization’s peaceful political ends 
could “mak[e] it easier for those groups to persist, to recruit 
members, and to raise funds.” Ante, at 30. 

But this “legitimacy” justification cannot by itself warrant 
suppression of political speech, advocacy, and association. 
Speech, association, and related activities on behalf of a 
group will often, perhaps always, help to legitimate that 
group. Thus, were the law to accept a “legitimating” effect, 
in and of itself and without qualification, as providing suffi
cient grounds for imposing such a ban, the First Amendment 
battle would be lost in untold instances where it should be 
won. Once one accepts this argument, there is no natural 
stopping place. The argument applies as strongly to “inde
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pendent” as to “coordinated” advocacy. But see ante, at 31– 
32. That fact is reflected in part in the Government’s claim 
that the ban here, so supported, prohibits a lawyer hired by 
a designated group from filing on behalf of that group an 
amicus brief before the United Nations or even before this 
Court. See Tr. of Oral Arg. 47–49, 53. 

That fact is also reflected in the difficulty of drawing a line 
designed to accept the legitimacy argument in some in
stances but not in others. It is inordinately difficult to dis
tinguish when speech activity will and when it will not initi
ate the chain of causation the Court suggests—a chain that 
leads from peaceful advocacy to “legitimacy” to increased 
support for the group to an increased supply of material 
goods that support its terrorist activities. Even were we to 
find some such line of distinction, its application would seem 
so inherently uncertain that it would often, perhaps always, 
“chill” protected speech beyond its boundary. In short, the 
justification, put forward simply in abstract terms and with
out limitation, must always, or it will never, be sufficient. 
Given the nature of the plaintiffs’ activities, “always” cannot 
possibly be the First Amendment’s answer. 

Regardless, the “legitimacy” justification itself is incon
sistent with critically important First Amendment case law. 
Consider the cases involving the protection the First 
Amendment offered those who joined the Communist Party 
intending only to further its peaceful activities. In those 
cases, this Court took account of congressional findings that 
the Communist Party not only advocated theoretically but 
also sought to put into practice the overthrow of our Govern
ment through force and violence. The Court had previously 
accepted Congress’ determinations that the American Com
munist Party was a “Communist action organizatio[n]” which 
(1) acted under the “control, direction, and discipline” of the 
world Communist movement, a movement that sought to em
ploy “espionage, sabotage, terrorism, and any other means 
deemed necessary, to establish a Communist totalitarian dic
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tatorship,” and (2) “endeavor[ed]” to bring about “the over
throw of existing governments by . . . force if necessary.” 
Communist Party of United States v. Subversive Activi
ties Control Bd., 367 U. S. 1, 5–6 (1961) (internal quotation 
marks omitted). 

Nonetheless, the Court held that the First Amendment 
protected an American’s right to belong to that party—de
spite whatever “legitimating” effect membership might have 
had—as long as the person did not share the party’s unlawful 
purposes. See, e. g., De Jonge, 299 U. S. 353; Scales, 367 
U. S., at 228–230; Elfbrandt v. Russell, 384 U. S. 11, 17 
(1966); Keyishian v. Board of Regents of Univ. of State of 
N. Y., 385 U. S. 589, 605–610 (1967); Robel, 389 U. S. 258 (hold
ing that national security interests did not justify overbroad 
criminal prohibition on members of Communist-affiliated or
ganizations working in any defense-related facility). As I 
have pointed out, those cases draw further support from 
other cases permitting pure advocacy of even the most un
lawful activity—as long as that advocacy is not “directed to 
inciting or producing imminent lawless action and . . . likely 
to incite or produce such action.” Brandenburg, 395 U. S., 
at 447. The Government’s “legitimating” theory would 
seem to apply to these cases with equal justifying force; and, 
if recognized, it would have led this Court to conclusions 
other than those it reached. 

Nor can the Government overcome these considerations 
simply by narrowing the covered activities to those that in
volve coordinated, rather than independent, advocacy. Con
versations, discussions, or logistical arrangements might well 
prove necessary to carry out the speech-related activities 
here at issue ( just as conversations and discussions are a 
necessary part of membership in any organization). The 
Government does not distinguish this kind of “coordination” 
from any other. I am not aware of any form of words that 
might be used to describe “coordination” that would not, at 
a minimum, seriously chill not only the kind of activities the 
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plaintiffs raise before us, but also the “independent advo
cacy” the Government purports to permit. And, as for the 
Government’s willingness to distinguish independent advo
cacy from coordinated advocacy, the former is more likely, 
not less likely, to confer legitimacy than the latter. Thus, 
other things being equal, the distinction “coordination” 
makes is arbitrary in respect to furthering the statute’s 
purposes. And a rule of law that finds the “legitimacy” 
argument adequate in respect to the latter would have a 
hard time distinguishing a statute that sought to attack the 
former. 

Consider the majority’s development of the Government’s 
themes. First, the majority discusses the plaintiffs’ pro
posal to “ ‘train members of [the] PKK on how to use humani
tarian and international law to peacefully resolve disputes.’ ” 
Ante, at 36 (quoting 552 F. 3d, at 921, n. 1). The majority 
justifies the criminalization of this activity in significant part 
on the ground that “peaceful negotiation[s]” might just “bu[y] 
time . . . , lulling opponents into complacency.” Ante, at 37. 
And the PKK might use its new information about “the 
structures of the international legal system . . .  to  threaten, 
manipulate, and disrupt.” Ibid. 

What is one to say about these arguments—arguments 
that would deny First Amendment protection to the peaceful 
teaching of international human rights law on the ground 
that a little knowledge about “the international legal sys
tem” is too dangerous a thing; that an opponent’s subse
quent willingness to negotiate might be faked, so let’s not 
teach him how to try? What might be said of these claims 
by those who live, as we do, in a nation committed to the 
resolution of disputes through “deliberative forces”? Whit
ney v. California, 274 U. S. 357, 375 (1927) (Brandeis, J., 
concurring). 

In my own view, the majority’s arguments stretch the con
cept of “fungibility” beyond constitutional limits. Neither 
Congress nor the Government advanced these particular hy
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pothetical claims. I am not aware of any case in this 
Court—not Gitlow v. New York, 268 U. S. 652 (1925), not 
Schenck v. United States, 249 U. S. 47 (1919), not Abrams, 
250 U. S. 616, not the later Communist Party cases decided 
during the heat of the Cold War—in which the Court ac
cepted anything like a claim that speech or teaching might 
be criminalized lest it, e. g., buy negotiating time for an oppo
nent who would put that time to bad use. 

Moreover, the risk that those who are taught will put oth
erwise innocent speech or knowledge to bad use is omnipres
ent, at least where that risk rests on little more than (even 
informed) speculation. Hence to accept this kind of argu
ment without more and to apply it to the teaching of a sub
ject such as international human rights law is to adopt 
a rule of law that, contrary to the Constitution’s text and 
First Amendment precedent, would automatically forbid the 
teaching of any subject in a case where national security 
interests conflict with the First Amendment. The Constitu
tion does not allow all such conflicts to be decided in the 
Government’s favor. 

The majority, as I have said, cannot limit the scope of its 
arguments through its claim that the plaintiffs remain free 
to engage in the protected activity as long as it  is not “coor
dinated.” That is because there is no practical way to orga
nize classes for a group (say, wishing to learn about human 
rights law) without “coordination.” Nor can the majority 
limit the scope of its argument by pointing to some special 
limiting circumstance present here. That is because the 
only evidence the majority offers to support its general claim 
consists of a single reference to a book about terrorism, 
which the Government did not mention, and which appar
ently says no more than that at one time the PKK suspended 
its armed struggle and then returned to it. 

Second, the majority discusses the plaintiffs’ proposal to 
“ ‘teach PKK members how to petition various representa
tive bodies such as the United Nations for relief.’ ”  Ante, 
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at 37 (quoting 552 F. 3d, at 921, n. 1; emphasis added). The 
majority’s only argument with respect to this proposal is 
that the relief obtained “could readily include monetary aid,” 
which the PKK might use to buy guns. Ante, at 37. The 
majority misunderstands the word “relief.” In this context, 
as the record makes clear, the word “relief” does not refer 
to “money.” It refers to recognition under the Geneva Con
ventions. See App. 57–58 (2003 Complaint); id., at 79–80 
(1998 Complaint); id., at 113 (Fertig Declaration); see also 
Tr. of Oral Arg. 63 (plaintiffs’ counsel denying that plain
tiffs seek to teach about obtaining relief in the form of 
money). 

Throughout, the majority emphasizes that it would defer 
strongly to Congress’ “informed judgment.” See, e. g., ante, 
at 34. But here, there is no evidence that Congress has 
made such a judgment regarding the specific activities at 
issue in these cases. See infra, at 59–60. In any event, 
“[w]henever the fundamental rights of free speech and as
sembly are alleged to have been invaded, it must remain 
open [for judicial determination] whether there actually did 
exist at the time a clear danger; whether the danger, if any, 
was imminent; and whether the evil apprehended was one so 
substantial as to justify the stringent restriction interposed 
by the legislature.” Whitney, supra, at 378–379 (Brandeis, 
J., concurring). In such circumstances, the “judicial function 
commands analysis of whether the specific conduct charged 
falls within the reach of the statute and if so whether the 
legislation is consonant with the Constitution.” Landmark 
Communications, Inc. v. Virginia, 435 U. S. 829, 844 (1978). 
Hence, a legislative declaration “does not preclude enquiry 
into the question whether, at the time and under the circum
stances, the conditions existed which are essential to validity 
under the Federal Constitution.” Whitney, supra, at 378; 
see also Landmark, supra, at 843 (“Deference to a legislative 
finding cannot limit judicial inquiry when First Amendment 
rights are at stake”). 
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I concede that the Government’s expertise in foreign af
fairs may warrant deference in respect to many matters, e. g., 
our relations with Turkey. Cf. ante, at 32–33. But it re
mains for this Court to decide whether the Government has 
shown that such an interest justifies criminalizing speech ac
tivity otherwise protected by the First Amendment. And 
the fact that other nations may like us less for granting that 
protection cannot in and of itself carry the day. 

Finally, I would reemphasize that neither the Government 
nor the majority points to any specific facts that show that 
the speech-related activities before us are fungible in some 
special way or confer some special legitimacy upon the PKK. 
Rather, their arguments in this respect are general and 
speculative. Those arguments would apply to virtually all 
speech-related support for a dual-purpose group’s peaceful 
activities (irrespective of whether the speech-related activity 
is coordinated). Both First Amendment logic and First 
Amendment case law prevent us from “sacrific[ing] First 
Amendment protections for so speculative a gain.” Colum
bia Broadcasting System, Inc. v. Democratic National Com
mittee, 412 U. S. 94, 127 (1973); see also Consolidated Edison 
Co., 447 U. S., at 543 (rejecting proffered state interest not 
supported in record because “[m]ere speculation of harm 
does not constitute a compelling state interest”). 

II 

For the reasons I have set forth, I believe application of 
the statute as the Government interprets it would gravely 
and without adequate justification injure interests of the 
kind the First Amendment protects. Thus, there is “a 
serious doubt” as to the statute’s constitutionality. Cro
well, 285 U. S., at 62. And where that is so, we must “ascer
tain whether a construction of the statute is fairly possible 
by which the question may be avoided.” Ibid.; see also Ash-
wander, 297 U. S., at 346–348 (Brandeis, J., concurring); 
Zadvydas v. Davis, 533 U. S. 678, 689 (2001); United States 
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v. X-Citement Video, Inc., 513 U. S. 64, 78 (1994); United 
States v. Jin Fuey Moy, 241 U. S. 394, 401 (1916). 

I believe that a construction that would avoid the con
stitutional problem is “fairly possible.” In particular, I 
would read the statute as criminalizing First Amendment 
protected pure speech and association only when the defend
ant knows or intends that those activities will assist the or
ganization’s unlawful terrorist actions. Under this reading, 
the Government would have to show, at a minimum, that 
such defendants provided support that they knew was sig
nificantly likely to help the organization pursue its unlawful 
terrorist aims. 

A person acts with the requisite knowledge if he is aware 
of (or willfully blinds himself to) a significant likelihood that 
his or her conduct will materially support the organization’s 
terrorist ends. See Allen v. United States, 164 U. S. 492, 
496 (1896); cf. ALI, Model Penal Code § 2.02(2)(b)(ii) (1962). 
See also United States v. Santos, 553 U. S. 507, 521 (2008) 
(plurality opinion); cf. Model Penal Code § 2.02(7) (willful 
blindness); S. Rep. No. 95–605, pt. 1, pp. 59–60 (1977). A 
person also acts with the requisite intent if it is his “con
scious objective” (or purpose) to further those same terrorist 
ends. See United States v. Bailey, 444 U. S. 394, 408 (1980); 
Model Penal Code §§ 2.02(2)(a) and 2.02(5) (“When acting 
knowingly suffices to establish an element, such element also 
is established if a person acts purposely”). On the other 
hand, for the reasons I have set out, see supra, at 49–52, 
knowledge or intent that this assistance (aimed at lawful ac
tivities) could or would help further terrorism simply by 
helping to legitimate the organization is not sufficient. 

This reading of the statute protects those who engage in 
pure speech and association ordinarily protected by the First 
Amendment. But it does not protect that activity where a 
defendant purposefully intends it to help terrorism or where 
a defendant knows (or willfully blinds himself to the fact) 
that the activity is significantly likely to assist terrorism. 
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Where the activity fits into these categories of purposefully 
or knowingly supporting terrorist ends, the act of providing 
material support to a known terrorist organization bears a 
close enough relation to terrorist acts that, in my view, it 
likely can be prohibited notwithstanding any First Amend
ment interest. Cf. Brandenburg, 395 U. S. 444. At the 
same time, this reading does not require the Government to 
undertake the difficult task of proving which, as between 
peaceful and nonpeaceful purposes, a defendant specifically 
preferred; knowledge is enough. See Bailey, supra, at 405 
(defining specific intent). 

This reading is consistent with the statute’s text. The 
statute prohibits “knowingly provid[ing] material support or 
resources to a foreign terrorist organization.” § 2339B(a)(1) 
(emphasis added). Normally we read a criminal statute as 
applying a mens rea requirement to all of the subsequently 
listed elements of the crime. See Flores-Figueroa v. United 
States, 556 U. S. 646, 652 (2009). So read, the defendant 
would have to know or intend (1) that he is providing sup
port or resources, (2) that he is providing that support to a 
foreign terrorist organization, and (3) that he is providing 
support that is material, meaning (4) that his support bears 
a significant likelihood of furthering the organization’s ter
rorist ends. 

This fourth requirement flows directly from the statute’s 
use of the word “material.” That word can mean being of a 
physical or worldly nature, but it also can mean “being of 
real importance or great consequence.” Webster’s Third 
New International Dictionary 1392 (1961). Here, it must 
mean the latter, for otherwise the statute, applying only to 
physical aid, would not apply to speech at all. See also 
§ 2339A(b)(1) (defining “ ‘material support or resources’ ” as 
“any property, tangible or intangible” (emphasis added)). 
And if the statute applies only to support that would likely 
be of real importance or great consequence, it must have 
importance or consequence in respect to the organization’s 
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terrorist activities. That is because support that is not 
significantly likely to help terrorist activities, for purposes 
of this statute, neither has “importance” nor is of “great 
consequence.” 

The statutory definition of “material support” poses no 
problem. The statute defines “material support” through 
reference to a list of terms, including those at issue here— 
“training,” “expert advice or assistance,” “personnel,” and 
“service.” § 2339B(g)(4); § 2339A(b)(1). Since these latter 
terms all fall under the definition of the term “material sup
port,” these activities fall within the statute’s scope only 
when they too are “material.” Cf. Stevens, 559 U. S., at 474 
(definitional phrase may take meaning from the term to be 
defined (citing Leocal v. Ashcroft, 543 U. S. 1, 11 (2004))). 

Thus, textually speaking, a statutory requirement that the 
defendant knew the support was material can be read to 
require the Government to show that the defendant knew 
that the consequences of his acts had a significant likelihood 
of furthering the organization’s terrorist, not just its lawful, 
aims. 

I need not decide whether this is the only possible read
ing of the statute in cases where “material support” 
takes the form of “currency,” “property,” “monetary instru
ments,” “financial securities,” “financial services,” “lodging,” 
“safehouses,” “false documentation or identification,” “weap
ons,” “lethal substances,” or “explosives,” and the like. 
§ 2339A(b)(1). Those kinds of aid are inherently more likely 
to help an organization’s terrorist activities, either directly 
or because they are fungible in nature. Thus, to show that 
an individual has provided support of those kinds will nor
mally prove sufficient for conviction (assuming the statute’s 
other requirements are met). But where support consists 
of pure speech or association, I would indulge in no such 
presumption. Rather, the Government would have to prove 
that the defendant knew he was providing support signifi
cantly likely to help the organization pursue its unlawful ter
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rorist aims (or, alternatively, that the defendant intended the 
support to be so used). 

The statute’s history strongly supports this reading. 
That history makes clear that Congress primarily sought to 
end assistance that takes the form of fungible donations of 
money or goods. See, e. g., H. R. Rep. No. 104–383, at 38, 
43–45, 81; supra, at 47–48. It shows that Congress, when re
ferring to “expert services and assistance,” for example, had 
in mind training that was sufficiently fungible to further ter
rorism directly, such as an aviation expert’s giving “advice” 
that “facilitate[s] an aircraft hijacking” or an accountant’s 
giving “advice” that will “facilitate the concealment of funds 
used to support terrorist activities.” Hearing on Adminis
tration’s Draft Anti-Terrorism Act of 2001 before the House 
Committee on the Judiciary, 107th Cong., 1st Sess., 61 (2001). 

And the Chairman of the Senate Committee on the Judi
ciary, when reporting the relevant bill from Committee, told 
the Senate: 

“This bill also includes provisions making it a crime to 
knowingly provide material support to the terrorist 
functions of foreign groups designated by a Presidential 
finding to be engaged in terrorist activities.” 142 Cong. 
Rec. 7550 (1996) (statement of Sen. Hatch) (emphasis 
added). 

He then added: 

“I am convinced we have crafted a narrow but effective 
designation provision which meets these obligations 
while safeguarding the freedom to associate, which none 
of us would willingly give up.” Id., at 7557 (emphasis 
added). 

Consistent with this view, the statute itself says: 

“Nothing in this section shall be construed or applied so 
as to abridge the exercise of rights guaranteed under 
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the First Amendment to the Constitution of the United 
States.” § 2339B(i). 

In any event, the principle of constitutional avoidance de
mands this interpretation. As Part II makes clear, there is 
a “serious” doubt—indeed, a “grave” doubt—about the con
stitutionality of the statute insofar as it is read to criminalize 
the activities before us. Crowell, 285 U. S., at 62; see also 
Ashwander, 297 U. S., at 346–348 (Brandeis, J., concurring); 
Jin Fuey Moy, 241 U. S., at 401. We therefore must “read 
the statute to eliminate” that constitutional “doub[t] so long 
as such a reading is not plainly contrary to the intent of Con
gress.” X-Citement Video, Inc., 513 U. S., at 78. 

For this reason, the majority’s statutory claim that Con
gress did not use the word “knowingly” as I would use it, 
ante, at 16–18, and n. 3, is beside the point. Our consequent 
reading is consistent with the statute’s text; it is consis
tent with Congress’ basic intent; it interprets but does 
not significantly add to what the statute otherwise contains. 
Cf., e. g., United States v. Thirty-seven Photographs, 402 
U. S. 363, 373–374 (1971) (constitutionally compelled to add 
requirement that “forfeiture proceedings be commenced 
within 14 days and completed within 60 days” despite ab
sence of any statutory time limits); NLRB v. Catholic Bishop 
of Chicago, 440 U. S. 490, 507 (1979) (constitutionally com
pelled to interpret “employer” as implicitly excluding 
“church-operated schools” despite silence and eight other dif
ferent but explicit exceptions). We should adopt it. 

III 

Having interpreted the statute to impose the mens rea 
requirement just described, I would remand the cases so that 
the lower courts could consider more specifically the precise 
activities in which the plaintiffs still wish to engage and de
termine whether and to what extent a grant of declaratory 
and injunctive relief were warranted. I do not see why the 
majority does not also remand the cases for consideration 
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of the plaintiffs’ activities relating to “advocating” for the 
organizations’ peaceful causes. See ante, at 24–25, 37–38. 

The majority does not remand, apparently because it be
lieves the plaintiffs lose automatically in that these “advo
cacy” claims are too general. It adds that the plaintiffs did 
not “suggest what exactly their ‘advocacy’ would consist of.” 
Ante, at 37. But the majority is wrong about the lack of 
specificity. The record contains complaints and affidavits, 
which describe in detail the forms of advocacy these groups 
have previously engaged in and in which they would like to 
continue to engage. See App. 56–63, 78–87, 95–99, 110–123. 

Moreover, the majority properly rejects the Government’s 
argument that the plaintiffs’ speech-related activities 
amount to “conduct” and should be reviewed as such. Gov
ernment Brief 44–57. Hence, I should think the majority 
would wish the lower courts to reconsider this aspect of the 
cases, applying a proper standard of review. See, e. g., 
Philip Morris USA v. Williams, 549 U. S. 346, 357–358 
(2007); Johnson v. California, 543 U. S. 499, 515 (2005); 
cf. Ricci v. DeStefano, 557 U. S. 557, 631 (2009) (Ginsburg, 
J., dissenting) (“When this Court formulates a new legal rule, 
the ordinary course is to remand and allow the lower courts 
to apply the rule in the first instance”). 

IV 

In sum, these cases require us to consider how to apply 
the First Amendment where national security interests are 
at stake. When deciding such cases, courts are aware and 
must respect the fact that the Constitution entrusts to the 
Executive and Legislative Branches the power to provide 
for the national defense, and that it grants particular au
thority to the President in matters of foreign affairs. None
theless, this Court has also made clear that authority and 
expertise in these matters do not automatically trump the 
Court’s own obligation to secure the protection that the 
Constitution grants to individuals. Cf. Hamdi v. Rumsfeld, 
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542 U. S. 507, 536 (2004) (“We have long since made clear 
that a state of war is not a blank check . . .  when it comes to 
the rights of th[is] Nation’s citizens”). In these cases, for 
the reasons I have stated, I believe the Court has failed to 
examine the Government’s justifications with sufficient care. 
It has failed to insist upon specific evidence, rather than gen
eral assertion. It has failed to require tailoring of means to 
fit compelling ends. And ultimately it deprives the individ
uals before us of the protection that the First Amendment 
demands. 

That is why, with respect, I dissent. 
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RENT-A-CENTER, WEST, INC. v. JACKSON 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 09–497. Argued April 26, 2010—Decided June 21, 2010 

Respondent Jackson filed an employment-discrimination suit against peti
tioner Rent-A-Center, his former employer, in the Nevada Federal Dis
trict Court. Rent-A-Center filed a motion, under the Federal Arbitra
tion Act (FAA), to dismiss or stay the proceedings, 9 U. S. C. § 3, and to 
compel arbitration, § 4, based on the arbitration agreement (Agreement) 
Jackson signed as a condition of his employment. Jackson opposed the 
motion on the ground that the Agreement was unenforceable in that 
it was unconscionable under Nevada law. The District Court granted 
Rent-A-Center’s motion. The Ninth Circuit reversed in relevant part. 

Held: Under the FAA, where an agreement to arbitrate includes an agree
ment that the arbitrator will determine the enforceability of the agree
ment, if a party challenges specifically the enforceability of that particu
lar agreement, the district court considers the challenge, but if a party 
challenges the enforceability of the agreement as a whole, the challenge 
is for the arbitrator. Pp. 67–76. 

(a) Section 2 of the FAA places arbitration agreements on an equal 
footing with other contracts, Buckeye Check Cashing, Inc. v. Cardegna, 
546 U. S. 440, 443, and requires courts to enforce them according to their 
terms, Volt Information Sciences, Inc. v. Board of Trustees of Leland 
Stanford Junior Univ., 489 U. S. 468, 478, “save upon such grounds as 
exist at law or in equity for the revocation of any contract,” § 2. Here, 
the Agreement included two relevant arbitration provisions: It provided 
for arbitration of all disputes arising out of Jackson’s employment, in
cluding discrimination claims, and it gave the “Arbitrator . . . exclusive 
authority to resolve any dispute relating to the [Agreement’s] enforce
ability . . . including . . . any  claim that all or any part of this Agreement 
is void or voidable.” Rent-A-Center seeks enforcement of the second 
provision, which delegates to the arbitrator the “gateway” question of 
enforceability. See, e. g., Howsam v. Dean Witter Reynolds, Inc., 537 
U. S. 79, 83–85. The court must enforce the delegation provision under 
§§ 3 and 4 unless it is unenforceable under § 2. Pp. 67–70. 

(b) There are two types of validity challenges under § 2: One “chal
lenges specifically the validity of the agreement to arbitrate,” and “[t]he 
other challenges the contract as a whole,” Buckeye, supra, at 444. Only 
the first is relevant to a court’s determination of an arbitration agree
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ment’s enforceability, see, e. g., Prima Paint Corp. v. Flood & Conklin 
Mfg. Co., 388 U. S. 395, 403–404, because under § 2 “an arbitration provi
sion is severable from the remainder of the contract,” Buckeye, supra, 
at 445. That does not mean that agreements to arbitrate are unassail
able. If a party challenges the validity under § 2 of the precise agree
ment to arbitrate at issue, the federal court must consider the challenge 
before ordering compliance with the agreement under § 4. That is no 
less true when the precise agreement to arbitrate is itself part of a 
larger arbitration agreement. Because here the agreement to arbitrate 
enforceability (the delegation provision) is severable from the remainder 
of the Agreement, unless Jackson challenged the delegation provision 
specifically, it must be treated as valid under § 2 and enforced under §§ 3 
and 4. Pp. 70–72. 

(c) The District Court correctly concluded that Jackson challenged 
only the validity of the contract as a whole. In his brief to this Court 
he raised a challenge to the delegation provision for the first time, but 
that is too late and will not be considered. See 14 Penn Plaza LLC v. 
Pyett, 556 U. S. 247, 273–274. Pp. 72–76. 

581 F. 3d 912, reversed. 

Scalia, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Thomas, and Alito, JJ., joined. Stevens, J., filed a dis
senting opinion, in which Ginsburg, Breyer, and Sotomayor, JJ., joined, 
post, p. 76.  

Robert F. Friedman argued the cause for petitioner. 
With him on the briefs were Edward F. Berbarie, Henry D. 
Lederman, Carter G. Phillips, Michael T. Garone, Ronald 
D. DeMoss, Andrew Trusevich, and Mary Harokopus. 

Ian E. Silverberg argued the cause for respondent. With 
him on the brief were Del Hardy, Scott L. Nelson, Deepak 
Gupta, F. Paul Bland, Jr., Matthew Wessler, Amy Radon, 
Arthur H. Bryant, Leslie A. Bailey, and Leslie A. 
Brueckner.* 

*Briefs of amici curiae urging reversal were filed for the Chamber of 
Commerce of the United States of America by Donald M. Falk, Archis 
A. Parasharami, Robin S. Conrad, and Shane Brennan Kawka; for the 
Equal Employment Advisory Council by Rae T. Vann and Ann Elizabeth 
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Justice Scalia delivered the opinion of the Court. 

We consider whether, under the Federal Arbitration Act 
(FAA or Act), 9 U. S. C. §§ 1–16, a district court may decide 
a claim that an arbitration agreement is unconscionable, 
where the agreement explicitly assigns that decision to the 
arbitrator. 

I 

On February 1, 2007, the respondent here, Antonio Jack
son, filed an employment-discrimination suit under Rev. Stat. 
§ 1977, 42 U. S. C. § 1981, against his former employer in the 
United States District Court for the District of Nevada. 
The defendant and petitioner here, Rent-A-Center, West, 
Inc., filed a motion under the FAA to dismiss or stay the 
proceedings, 9 U. S. C. § 3, and to compel arbitration, § 4. 
Rent-A-Center argued that the Mutual Agreement to Arbi
trate Claims (Agreement), which Jackson signed on Febru
ary 24, 2003, as a condition of his employment there, pre
cluded Jackson from pursuing his claims in court. The 
Agreement provided for arbitration of all “past, present or 
future” disputes arising out of Jackson’s employment with 
Rent-A-Center, including “claims for discrimination” and 

Reesman; and for the Pacific Legal Foundation by Deborah J. La Fetra 
and Timothy Sandefur. 

Briefs of amici curiae urging affirmance were filed for the American 
Association for Justice et al. by Jeffrey R. White and Julie Nepveu; for 
the American Federation of Labor and Congress of Industrial Organiza
tions by Lynn K. Rhinehart, James B. Coppess, and Laurence S. Gold; for 
the Lawyers’ Committee for Civil Rights Under Law et al. by Michael L. 
Foreman, Sarah C. Crawford, Vincent A. Eng, Elizabeth B. Wydra, and 
Dina Lassow; for the National Association of Consumer Advocates by 
Michael J. Quirk and Ira Rheingold; for the National Consumer Law Cen
ter et al. by Stuart T. Rossman and Patricia T. Sturdevant; for Profes
sional Arbitrator Roger I. Abrams et al. by Kevin K. Russell; and for the 
Service Employees International Union et al. by Michael Rubin, Shelley 
A. Gregory, Rebecca M. Hamburg, Cliff Palefsky, Catherine Ruckelshaus, 
and Terisa E. Chaw. 
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“claims for violation of any federal . . . law.” App. 29–30. 
It also provided that “[t]he Arbitrator, and not any federal, 
state, or local court or agency, shall have exclusive authority 
to resolve any dispute relating to the interpretation, applica
bility, enforceability or formation of this Agreement includ
ing, but not limited to any claim that all or any part of this 
Agreement is void or voidable.” Id., at 34. 

Jackson opposed the motion on the ground that “the arbi
tration agreement in question is clearly unenforceable in that 
it is unconscionable” under Nevada law. Id., at 40. Rent-
A-Center responded that Jackson’s unconscionability claim 
was not properly before the court because Jackson had ex
pressly agreed that the arbitrator would have exclusive au
thority to resolve any dispute about the enforceability of the 
Agreement. It also disputed the merits of Jackson’s uncon
scionability claims. 

The District Court granted Rent-A-Center’s motion to dis
miss the proceedings and to compel arbitration. The court 
found that the Agreement “ ‘ “clearly and unmistakenly 
[sic]” ’ ” gives the arbitrator exclusive authority to decide 
whether the Agreement is enforceable, App. to Pet. for Cert. 
4a (quoting Howsam v. Dean Witter Reynolds, Inc., 537 U. S. 
79, 83 (2002)), and, because Jackson challenged the validity 
of the Agreement as a whole, the issue was for the arbitra
tor, App. to Pet. for Cert. 4a (citing Buckeye Check Cashing, 
Inc. v. Cardegna, 546 U. S. 440, 444–445 (2006)). The court 
noted that even if it were to examine the merits of Jackson’s 
unconscionability claims, it would have rejected the claim 
that the agreement to split arbitration fees was substan
tively unconscionable under Nevada law. It did not address 
Jackson’s procedural or other substantive unconscionability 
arguments. 

Without oral argument, a divided panel of the Court of 
Appeals for the Ninth Circuit reversed in part, affirmed in 
part, and remanded. 581 F. 3d 912 (2009). The court re
versed on the question of who (the court or arbitrator) had 
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the authority to decide whether the Agreement is enforce
able. It noted that “Jackson does not dispute that the lan
guage of the Agreement clearly assigns the arbitrability de
termination to the arbitrator,” but held that where “a party 
challenges an arbitration agreement as unconscionable, and 
thus asserts that he could not meaningfully assent to the 
agreement, the threshold question of unconscionability is for 
the court.” Id., at 917. The Ninth Circuit affirmed the Dis
trict Court’s alternative conclusion that the fee-sharing pro
vision was not substantively unconscionable and remanded 
for consideration of Jackson’s other unconscionability argu
ments. Id., at 919–921, and n. 3. Judge Hall dissented on 
the ground that “the question of the arbitration agreement’s 
validity should have gone to the arbitrator, as the parties 
‘clearly and unmistakably provide[d]’ in their agreement.” 
Id., at 921. 

We granted certiorari, 558 U. S. 1142 (2010). 

II
 
A
 

The FAA reflects the fundamental principle that arbitra
tion is a matter of contract. Section 2, the “primary sub
stantive provision of the Act,” Moses H. Cone Memorial 
Hospital v. Mercury Constr. Corp., 460 U. S. 1, 24 (1983), 
provides: 

“A written provision in . . . a  contract evidencing a 
transaction involving commerce to settle by arbitration 
a controversy thereafter arising out of such contract . . . 
shall be valid, irrevocable, and enforceable, save upon 
such grounds as exist at law or in equity for the revoca
tion of any contract.” 9 U. S. C. § 2. 

The FAA thereby places arbitration agreements on an equal 
footing with other contracts, Buckeye, supra, at 443, and 
requires courts to enforce them according to their terms, 
Volt Information Sciences, Inc. v. Board of Trustees of Le
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land Stanford Junior Univ., 489 U. S. 468, 478 (1989). Like 
other contracts, however, they may be invalidated by “gener
ally applicable contract defenses, such as fraud, duress, or 
unconscionability.” Doctor’s Associates, Inc. v. Casarotto, 
517 U. S. 681, 687 (1996). 

The Act also establishes procedures by which federal 
courts implement § 2’s substantive rule. Under § 3, a party 
may apply to a federal court for a stay of the trial of an 
action “upon any issue referable to arbitration under an 
agreement in writing for such arbitration.” Under § 4, a 
party “aggrieved” by the failure of another party “to arbi
trate under a written agreement for arbitration” may peti
tion a federal court “for an order directing that such arbitra
tion proceed in the manner provided for in such agreement.” 
The court “shall” order arbitration “upon being satisfied that 
the making of the agreement for arbitration or the failure to 
comply therewith is not in issue.” Ibid. 

The Agreement here contains multiple “written provi
sion[s]” to “settle by arbitration a controversy,” § 2. Two 
are relevant to our discussion. First, the section titled 
“Claims Covered By The Agreement” provides for arbitra
tion of all “past, present or future” disputes arising out of 
Jackson’s employment with Rent-A-Center. App. 29. Sec
ond, the section titled “Arbitration Procedures” provides 
that “[t]he Arbitrator . . .  shall  have exclusive authority to 
resolve any dispute relating to the . . .  enforceability . . . of  
this Agreement including, but not limited to any claim that 
all or any part of this Agreement is void or voidable.” Id., 
at 32, 34. The current “controversy” between the parties is 
whether the Agreement is unconscionable. It is the second 
provision, which delegates resolution of that controversy to 
the arbitrator, that Rent-A-Center seeks to enforce. Adopt
ing the terminology used by the parties, we will refer to it 
as the delegation provision. 

The delegation provision is an agreement to arbitrate 
threshold issues concerning the arbitration agreement. We 
have recognized that parties can agree to arbitrate “gate
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way” questions of “arbitrability,” such as whether the parties 
have agreed to arbitrate or whether their agreement covers 
a particular controversy. See, e. g., Howsam, 537 U. S., at 
83–85; Green Tree Financial Corp. v. Bazzle, 539 U. S. 444, 
452 (2003) (plurality opinion). This line of cases merely re
flects the principle that arbitration is a matter of contract.1 

See First Options of Chicago, Inc. v. Kaplan, 514 U. S. 938, 

1 There is one caveat. First Options of Chicago, Inc. v. Kaplan, 514 
U. S. 938, 944 (1995), held that “[c]ourts should not assume that the parties 
agreed to arbitrate arbitrability unless there is ‘clea[r] and unmistakabl[e]’ 
evidence that they did so.” The parties agree the heightened standard 
applies here. See Brief for Petitioner 21; Brief for Respondent 54. The 
District Court concluded the “Agreement to Arbitrate clearly and unmis
takenly [sic] provides the arbitrator with the exclusive authority to decide 
whether the Agreement to Arbitrate is enforceable.” App. to Pet. for 
Cert. 4a. The Ninth Circuit noted that Jackson did not dispute that the 
text of the Agreement was clear and unmistakable on this point. 581 
F. 3d 912, 917 (2009). He also does not dispute it here. What he argues 
now, however, is that it is not “clear and unmistakable” that his agreement 
to that text was valid, because of the unconscionability claims he raises. 
See Brief for Respondent 54–55. The dissent makes the same argument. 
See post, at 80–82 (opinion of Stevens, J.). 

This mistakes the subject of the First Options “clear and unmistakable” 
requirement. It pertains to the parties’ manifestation of intent, not the 
agreement’s validity. As explained in Howsam v. Dean Witter Reynolds, 
Inc., 537 U. S. 79, 83 (2002), it is an “interpretive rule,” based on an as
sumption about the parties’ expectations. In “circumstance[s] where con
tracting parties would likely have expected a court to have decided the 
gateway matter,” ibid., we assume that is what they agreed to. Thus, 
“[u]nless the parties clearly and unmistakably provide otherwise, the ques
tion of whether the parties agreed to arbitrate is to be decided by the 
court, not the arbitrator.” AT&T Technologies, Inc. v. Communications 
Workers, 475 U. S. 643, 649 (1986). 

The validity of a written agreement to arbitrate (whether it is legally 
binding, as opposed to whether it was in fact agreed to—including, of 
course, whether it was void for unconscionability) is governed by § 2’s pro
vision that it shall be valid “save upon such grounds as exist at law or in 
equity for the revocation of any contract.” Those grounds do not include, 
of course, any requirement that its lack of unconscionability must be “clear 
and unmistakable.” And they are not grounds that First Options added 
for agreements to arbitrate gateway issues; § 2 applies to all written agree
ments to arbitrate. 
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943 (1995). An agreement to arbitrate a gateway issue is 
simply an additional, antecedent agreement the party seek
ing arbitration asks the federal court to enforce, and the 
FAA operates on this additional arbitration agreement just 
as it does on any other. The additional agreement is valid 
under § 2 “save upon such grounds as exist at law or in 
equity for the revocation of any contract,” and federal courts 
can enforce the agreement by staying federal litigation 
under § 3 and compelling arbitration under § 4. The ques
tion before us, then, is whether the delegation provision is 
valid under § 2. 

B 

There are two types of validity challenges under § 2: “One 
type challenges specifically the validity of the agreement to 
arbitrate,” and “[t]he other challenges the contract as a 
whole, either on a ground that directly affects the entire 
agreement (e. g., the agreement was fraudulently induced), 
or on the ground that the illegality of one of the contract’s 
provisions renders the whole contract invalid.” Buckeye, 
546 U. S., at 444. In a line of cases neither party has asked 
us to overrule, we held that only the first type of challenge 
is relevant to a court’s determination whether the arbitration 
agreement at issue is enforceable.2 See Prima Paint Corp. 
v. Flood & Conklin Mfg. Co., 388 U. S. 395, 403–404 (1967); 
Buckeye, supra, at 444–446; Preston v. Ferrer, 552 U. S. 346, 
353–354 (2008). That is because § 2 states that a “written 
provision” “to settle by arbitration a controversy” is “valid, 
irrevocable, and enforceable” without mention of the validity 
of the contract in which it is contained. Thus, a party’s chal
lenge to another provision of the contract, or to the contract 
as a whole, does not prevent a court from enforcing a specific 
agreement to arbitrate. “[A]s a matter of substantive fed

2 The issue of the agreement’s “validity” is different from the issue 
whether any agreement between the parties “was ever concluded,” and, 
as in Buckeye Check Cashing, Inc. v. Cardegna, 546 U. S. 440 (2006), we 
address only the former. Id., at 444, n. 1. 
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eral arbitration law, an arbitration provision is severable 
from the remainder of the contract.” Buckeye, 546 U. S., 
at 445; see also id., at 447 (the severability rule is based 
on § 2). 

But that agreements to arbitrate are severable does not 
mean that they are unassailable. If a party challenges the 
validity under § 2 of the precise agreement to arbitrate at 
issue, the federal court must consider the challenge before 
ordering compliance with that agreement under § 4. In 
Prima Paint, for example, if the claim had been “fraud in 
the inducement of the arbitration clause itself,” then the 
court would have considered it. 388 U. S., at 403–404. “To 
immunize an arbitration agreement from judicial challenge 
on the ground of fraud in the inducement would be to elevate 
it over other forms of contract,” id., at 404, n. 12. In some 
cases the claimed basis of invalidity for the contract as a 
whole will be much easier to establish than the same basis 
as applied only to the severable agreement to arbitrate. 
Thus, in an employment contract many elements of alleged 
unconscionability applicable to the entire contract (outrage
ously low wages, for example) would not affect the agree
ment to arbitrate alone. But even where that is not the 
case—as in Prima Paint itself, where the alleged fraud that 
induced the whole contract equally induced the agreement 
to arbitrate which was part of that contract—we nonetheless 
require the basis of challenge to be directed specifically to 
the agreement to arbitrate before the court will intervene. 

Here, the “written provision . . . to settle by arbitration a 
controversy,” 9 U. S. C. § 2, that Rent-A-Center asks us to 
enforce is the delegation provision—the provision that gave 
the arbitrator “exclusive authority to resolve any dispute re
lating to the . . . enforceability . . . of this Agreement,” App. 
34. The “remainder of the contract,” Buckeye, supra, at 
445, is the rest of the agreement to arbitrate claims arising 
out of Jackson’s employment with Rent-A-Center. To be 
sure this case differs from Prima Paint, Buckeye, and Pres
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ton, in that the arbitration provisions sought to be enforced 
in those cases were contained in contracts unrelated to arbi
tration—contracts for consulting services, see Prima Paint, 
supra, at 397, check-cashing services, see Buckeye, supra, at 
442, and “personal management” or “talent agent” services, 
see Preston, supra, at 352. In this case, the underlying con
tract is itself an arbitration agreement. But that makes no 
difference.3 Application of the severability rule does not de
pend on the substance of the remainder of the contract. 
Section 2 operates on the specific “written provision” to “set
tle by arbitration a controversy” that the party seeks to en
force. Accordingly, unless Jackson challenged the delega
tion provision specifically, we must treat it as valid under § 2, 
and must enforce it under §§ 3 and 4, leaving any challenge to 
the validity of the Agreement as a whole for the arbitrator. 

C 

The District Court correctly concluded that Jackson chal
lenged only the validity of the contract as a whole. No
where in his opposition to Rent-A-Center’s motion to compel 
arbitration did he even mention the delegation provision. 
See App. 39–47. Rent-A-Center noted this fact in its reply: 

3 The dissent calls this a “breezy assertion,” post, at 77, but it seems to 
us self-evident. When the dissent comes to discussing the point, post, at 
85–86, it gives no logical reason why an agreement to arbitrate one contro
versy (an employment-discrimination claim) is not severable from an 
agreement to arbitrate a different controversy (enforceability). There is 
none. Since the dissent accepts that the invalidity of one provision within 
an arbitration agreement does not necessarily invalidate its other provi
sions, post, at 81–82, n. 7, it cannot believe in some sort of magic bond 
between arbitration provisions that prevents them from being severed 
from each other. According to the dissent, it is fine to sever an invalid 
provision within an arbitration agreement when severability is a matter 
of state law, but severability is not allowed when it comes to applying 
Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U. S. 395 (1967). 
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“[Jackson’s response] fails to rebut or otherwise address in 
any way [Rent-A-Center’s] argument that the Arbitrator 
must decide [Jackson’s] challenge to the enforceability of the 
Agreement. Thus, [Rent-A-Center’s] argument is uncon
tested.” Id., at 50 (emphasis in original). 

The arguments Jackson made in his response to Rent-A
Center’s motion to compel arbitration support this conclu
sion. Jackson stated that “the entire agreement seems 
drawn to provide [Rent-A-Center] with undue advantages 
should an employment-related dispute arise.” Id., at 44 
(emphasis added). At one point, he argued that the limita
tions on discovery “further suppor[t] [his] contention that the 
arbitration agreement as a whole is substantively uncon
scionable.” Ibid. (emphasis added). And before this Court, 
Jackson describes his challenge in the District Court as fol
lows: He “opposed the motion to compel on the ground that 
the entire arbitration agreement, including the delegation 
clause, was unconscionable.” Brief for Respondent 55 (em
phasis added). That is an accurate description of his filings. 

As required to make out a claim of unconscionability under 
Nevada law, see 581 F. 3d, at 919, he contended that the 
Agreement was both procedurally and substantively uncon
scionable. It was procedurally unconscionable, he argued, 
because it “was imposed as a condition of employment and 
was non-negotiable.” App. 41. But we need not consider 
that claim because none of Jackson’s substantive unconscion
ability challenges was specific to the delegation provision. 
First, he argued that the Agreement’s coverage was one 
sided in that it required arbitration of claims an employee 
was likely to bring—contract, tort, discrimination, and statu
tory claims—but did not require arbitration of claims Rent-
A-Center was likely to bring—intellectual property, unfair 
competition, and trade secrets claims. Id., at 42–43. This 
one-sided-coverage argument clearly did not go to the valid
ity of the delegation provision. 
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Jackson’s other two substantive unconscionability argu
ments assailed arbitration procedures called for by the con
tract—the fee-splitting arrangement and the limitations on 
discovery—procedures that were to be used during arbitra
tion under both the agreement to arbitrate employment-
related disputes and the delegation provision. It may be 
that had Jackson challenged the delegation provision by 
arguing that these common procedures as applied to the 
delegation provision rendered that provision unconscion
able, the challenge should have been considered by the court. 
To make such a claim based on the discovery procedures, 
Jackson would have had to argue that the limitation upon 
the number of depositions causes the arbitration of his claim 
that the Agreement is unenforceable to be unconscionable. 
That would be, of course, a much more difficult argument to 
sustain than the argument that the same limitation renders 
arbitration of his factbound employment-discrimination 
claim unconscionable. Likewise, the unfairness of the fee-
splitting arrangement may be more difficult to establish for 
the arbitration of enforceability than for arbitration of more 
complex and fact-related aspects of the alleged employment 
discrimination. Jackson, however, did not make any argu
ments specific to the delegation provision; he argued that the 
fee-sharing and discovery procedures rendered the entire 
Agreement invalid. 

Jackson’s appeal to the Ninth Circuit confirms that he did 
not contest the validity of the delegation provision in partic
ular. His brief noted the existence of the delegation provi
sion, Brief for Appellant in No. 07–16164, p. 3, but his uncon
scionability arguments made no mention of it, id., at 3–7. 
He also repeated the arguments he had made before the Dis
trict Court, see supra, at 73, that the “entire agreement” 
favors Rent-A-Center and that the limitations on discovery 
further his “contention that the arbitration agreement as a 
whole is substantively unconscionable,” Brief for Appellant 
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7–8. Finally, he repeated the argument made in his District 
Court filings, that under state law the unconscionable clauses 
could not be severed from the arbitration agreement, see id., 
at 8–9.4 The point of this argument, of course, is that the 
Agreement as a whole is unconscionable under state law. 

Jackson repeated that argument before this Court. At 
oral argument, counsel stated: “There are certain elements 
of the arbitration agreement that are unconscionable and, 
under Nevada law, which would render the entire arbitra
tion agreement unconscionable.” Tr. of Oral Arg. 43 (em
phasis added). And again, he stated, “we’ve got both cer
tain provisions that are unconscionable, that under Nevada 
law render the entire agreement unconscionable . . .  , and  
that’s what the Court is to rely on.” Id., at 43–44 (empha
sis added). 

In his brief to this Court, Jackson made the contention, 
not mentioned below, that the delegation provision itself is 
substantively unconscionable because the quid pro quo he 
was supposed to receive for it—that “in exchange for initially 
allowing an arbitrator to decide certain gateway questions,” 
he would receive “plenary post-arbitration judicial review”— 
was eliminated by the Court’s subsequent holding in Hall 
Street Associates, L. L. C. v. Mattel, Inc., 552 U. S. 576 (2008), 
that the nonplenary grounds for judicial review in § 10 of 
the FAA are exclusive. Brief for Respondent 59–60. He 
brought this challenge to the delegation provision too late, 

4 Jackson’s argument fails. The severability rule is a “matter of sub
stantive federal arbitration law,” and we have repeatedly “rejected the 
view that the question of ‘severability’ was one of state law, so that if 
state law held the arbitration provision not to be severable a challenge to 
the contract as a whole would be decided by the court.” Buckeye, 546 
U. S., at 445 (citing Prima Paint, 388 U. S., at 400, 402–403; Southland 
Corp. v. Keating, 465 U. S. 1, 10–14 (1984); Allied-Bruce Terminix Cos. v. 
Dobson, 513 U. S. 265, 270–273 (1995)). For the same reason, the Agree
ment’s statement that its provisions are severable, see App. 37, does not 
affect our analysis. 
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and we will not consider it.5 See 14 Penn Plaza LLC v. 
Pyett, 556 U. S. 247, 273–274 (2009). 

* * * 

We reverse the judgment of the Court of Appeals for the 
Ninth Circuit. 

It is so ordered. 

Justice Stevens, with whom Justice Ginsburg, Jus

tice Breyer, and Justice Sotomayor join, dissenting. 

Neither petitioner nor respondent has urged us to adopt 
the rule the Court does today: Even when a litigant has spe
cifically challenged the validity of an agreement to arbitrate 
he must submit that challenge to the arbitrator unless he has 
lodged an objection to the particular line in the agreement 
that purports to assign such challenges to the arbitrator— 
the so-called “delegation clause.” 

The Court asserts that its holding flows logically from 
Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U. S. 
395 (1967), in which the Court held that consideration of a 
contract revocation defense is generally a matter for the ar
bitrator, unless the defense is specifically directed at the ar
bitration clause, id., at 404. We have treated this holding as 
a severability rule: When a party challenges a contract, “but 
not specifically its arbitration provisions, those provisions 
are enforceable apart from the remainder of the contract.” 
Buckeye Check Cashing, Inc. v. Cardegna, 546 U. S. 440, 
446 (2006). The Court’s decision today goes beyond Prima 

5 Hall Street Associates, L. L. C. v. Mattel, Inc., 552 U. S. 576 (2008), was 
decided after Jackson submitted his brief to the Ninth Circuit, but that 
does not change our conclusion that he forfeited the argument. Jackson 
could have submitted a supplemental brief during the year and a half 
between this Court’s decision of Hall Street on March 25, 2008, and the 
Ninth Circuit’s judgment on September 9, 2009. Moreover, Hall Street 
affirmed a rule that had been in place in the Ninth Circuit since 2003. 
Id., at 583–584, and n. 5. 
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Paint. Its breezy assertion that the subject matter of the 
contract at issue—in this case, an arbitration agreement and 
nothing more—“makes no difference,” ante, at 72, is simply 
wrong. This written arbitration agreement is but one part 
of a broader employment agreement between the parties, 
just as the arbitration clause in Prima Paint was but one 
part of a broader contract for services between those parties. 
Thus, that the subject matter of the agreement is exclusively 
arbitration makes all the difference in the Prima Paint 
analysis. 

I 

Under the Federal Arbitration Act (FAA), 9 U. S. C. §§ 1– 
16, parties generally have substantial leeway to define the 
terms and scope of their agreement to settle disputes in an 
arbitral forum. “[A]rbitration is,” after all, “simply a matter 
of contract between the parties; it is a way to resolve those 
disputes—but only those disputes—that the parties have 
agreed to submit to arbitration.” First Options of Chicago, 
Inc. v. Kaplan, 514 U. S. 938, 943 (1995). The FAA, there
fore, envisions a limited role for courts asked to stay litiga
tion and refer disputes to arbitration. 

Certain issues—the kind that “contracting parties would 
likely have expected a court to have decided”—remain 
within the province of judicial review. Howsam v. Dean 
Witter Reynolds, Inc., 537 U. S. 79, 83 (2002); see also Green 
Tree Financial Corp. v. Bazzle, 539 U. S. 444, 452 (2003) (plu
rality opinion); AT&T Technologies, Inc. v. Communications 
Workers, 475 U. S. 643, 649 (1986). These issues are “gate
way matter[s]” because they are necessary antecedents 
to enforcement of an arbitration agreement; they raise 
questions the parties “are not likely to have thought that 
they had agreed that an arbitrator would” decide. Howsam, 
537 U. S., at 83. Quintessential gateway matters include 
“whether the parties have a valid arbitration agreement at 
all,” Bazzle, 539 U. S., at 452 (plurality opinion); “whether 
the parties are bound by a given arbitration clause,” How
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sam, 537 U. S., at 84; and “whether an arbitration clause in 
a concededly binding contract applies to a particular type of 
controversy,” ibid. It would be bizarre to send these types 
of gateway matters to the arbitrator as a matter of course, 
because they raise a “ ‘question of arbitrability.’ ” 1 See, e. g., 
ibid.; First Options, 514 U. S., at 947. 

“[Q]uestion[s] of arbitrability” thus include questions re
garding the existence of a legally binding and valid arbitra
tion agreement, as well as questions regarding the scope of 
a concededly binding arbitration agreement. In this case 
we are concerned with the first of these categories: whether 
the parties have a valid arbitration agreement. This is an 
issue the FAA assigns to the courts.2 Section 2 of the FAA 
dictates that covered arbitration agreements “shall be valid, 
irrevocable, and enforceable, save upon such grounds as exist 
at law or in equity for the revocation of any contract.” 9 
U. S. C. § 2. “[S]uch grounds,” which relate to contract va
lidity and formation, include the claim at issue in this case, 
unconscionability. See Doctor’s Associates, Inc. v. Casa
rotto, 517 U. S. 681, 687 (1996). 

Two different lines of cases bear on the issue of who de
cides a question of arbitrability respecting validity, such as 
whether an arbitration agreement is unconscionable. Al
though this issue, as a gateway matter, is typically for the 
court, we have explained that such an issue can be delegated 
to the arbitrator in some circumstances. When the parties 
have purportedly done so, courts must examine two distinct 
rules to decide whether the delegation is valid. 

1 Although it is not clear from our precedents, I understand “gateway 
matters” and “questions of arbitrability” to be roughly synonymous, if not 
exactly so. At the very least, the former includes all of the latter. 

2 Gateway issues involving the scope of an otherwise valid arbitration 
agreement also have a statutory origin. Section 3 of the FAA provides 
that “upon being satisfied that the issue involved in such suit . . . is refer
able to arbitration under such an agreement,” a court “shall . . . stay the 
trial of the action until such arbitration has been had.” 9 U. S. C. § 3. 
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The first line of cases looks to the parties’ intent. In 
AT&T Technologies, we stated that “question[s] of arbitrabil
ity” may be delegated to the arbitrator, so long as the delega
tion is clear and unmistakable. 475 U. S., at 649. We reaf
firmed this rule, and added some nuance, in First Options. 
Against the background presumption that questions of arbi
trability go to the court, we stated that federal courts should 
“generally” apply “ordinary state-law principles that govern 
the formation of contracts” to assess “whether the parties 
agreed to arbitrate a certain matter (including arbitra
bility).” 514 U. S., at 944. But, we added, a more rigor
ous standard applies when the inquiry is whether the par
ties have “agreed to arbitrate arbitrability”: “Courts should 
not assume that the parties agreed to arbitrate arbitrability 
unless there is clear and unmistakable evidence that they did 
so.” 3 Ibid. (internal quotation marks and brackets omitted). 
Justice Breyer’s unanimous opinion for the Court de
scribed this standard as a type of “revers[e]” “presump
tion” 4—one in favor of a judicial, rather than an arbitral, 
forum. Id., at 945. Clear and unmistakable “evidence” of 
agreement to arbitrate arbitrability might include, as was 
urged in First Options, a course of conduct demonstrating 
assent,5 id., at 946, or, as is urged in this case, an express 

3 We have not expressly decided whether the First Options delegation 
principle would apply to questions of arbitrability that implicate § 2 con
cerns, i. e., grounds for contract revocation. I do not need to weigh in on 
this issue in order to resolve the present case. 

4 It is a “revers[e]” presumption because it is counter to the presumption 
we usually apply in favor of arbitration when the question concerns 
whether a particular dispute falls within the scope of a concededly binding 
arbitration agreement. First Options, 514 U. S., at 944–945. 

5 In First Options we found no clear and unmistakable assent to delegate 
to the arbitrator questions of arbitrability, given the parties’ conduct. 
Respondents in that case had participated in the arbitration, but only to 
object to proceeding in arbitration and to challenge the arbitrators’ juris
diction. That kind of participation—in protest, to preserve legal claims— 
did not constitute unmistakable assent to be bound by the result. Id., at 
946–947. 
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agreement to do so. In any event, whether such evidence 
exists is a matter for the court to determine. 

The second line of cases bearing on who decides the valid
ity of an arbitration agreement, as the Court explains, in
volves the Prima Paint rule. See ante, at 71. That rule 
recognizes two types of validity challenges. One type chal
lenges the validity of the arbitration agreement itself, on a 
ground arising from an infirmity in that agreement. The 
other challenges the validity of the arbitration agreement 
tangentially—via a claim that the entire contract (of which 
the arbitration agreement is but a part) is invalid for some 
reason. See Buckeye, 546 U. S., at 444. Under Prima 
Paint, a challenge of the first type goes to the court; a chal
lenge of the second type goes to the arbitrator. See 388 
U. S., at 403–404; see also Buckeye, 546 U. S., at 444–445. 
The Prima Paint rule is akin to a pleading standard, 
whereby a party seeking to challenge the validity of an arbi
tration agreement must expressly say so in order to get his 
dispute into court. 

In sum, questions related to the validity of an arbitration 
agreement are usually matters for a court to resolve before 
it refers a dispute to arbitration. But questions of arbitra
bility may go to the arbitrator in two instances: (1) when the 
parties have demonstrated, clearly and unmistakably, that it 
is their intent to do so; or (2) when the validity of an arbitra
tion agreement depends exclusively on the validity of the 
substantive contract of which it is a part. 

II 

We might have resolved this case by simply applying the 
First Options rule: Does the arbitration agreement at issue 
“clearly and unmistakably” evince petitioner’s and respond
ent’s intent to submit questions of arbitrability to the arbi
trator? 6 The answer to that question is no. Respondent’s 

6 Respondent has challenged whether he “meaningfully agreed to the 
terms of the form Agreement to Arbitrate, which he contends is procedur
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claim that the arbitration agreement is unconscionable un
dermines any suggestion that he “clearly” and “unmistak
ably” assented to submit questions of arbitrability to the 
arbitrator. See Restatement (Second) of Contracts § 208, 
Comment d (1979) (“[G]ross inequality of bargaining power, 
together with terms unreasonably favorable to the stronger 
party, may confirm indications that the transaction involved 
elements of deception or compulsion, or may show that the 
weaker party had no meaningful choice, no real alternative, 
or did not in fact assent or appear to assent to the unfair 
terms”); American Airlines, Inc. v. Wolens, 513 U. S. 219, 
249 (1995) (O’Connor, J., concurring in judgment and dis
senting in part) (“[A] determination that a contract is ‘un
conscionable’ may in fact be a determination that one party 
did not intend to agree to the terms of the contract”).7 The 

ally and substantively unconscionable.” 581 F. 3d 912, 917 (CA9 2009). 
Even if First Options relates only to “manifestation of intent,” as the 
Court states, see ante, at 69, n. 1 (emphasis deleted), whether there has 
been meaningful agreement surely bears some relation to whether one 
party has manifested intent to be bound to an agreement. 

7 The question of unconscionability in this case is one of state law. See, 
e. g., Perry v. Thomas, 482 U. S. 483, 492, n. 9 (1987). Under Nevada law, 
unconscionability requires a showing of “ ‘both procedural and substantive 
unconscionability,’ ” but “less evidence of substantive unconscionability is 
required in cases involving great procedural unconscionability.” D. R. 
Horton, Inc. v. Green, 120 Nev. 549, 553–554, 96 P. 3d 1159, 1162 (2004) 
(per curiam). I understand respondent to have claimed, in accord with 
Nevada law, that the arbitration agreement contained substantively 
unconscionable provisions, and was also the product of procedural uncon
scionability as a whole. See Brief for Respondent 3 (“[Respondent] ar
gued that the clause is procedurally unconscionable because he was in a 
position of unequal bargaining power when it was imposed as a condition 
of employment”); id., at 3–4 (identifying three distinct provisions of the 
agreement that were substantively unconscionable); accord, 581 F. 3d, 
at 917. 

Some of respondent’s arguments, however, could be understood as at
tacks not on the enforceability of the agreement as a whole but merely on 
the fairness of individual contract terms. Such term-specific challenges 
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fact that the agreement’s “delegation” provision suggests as
sent is beside the point, because the gravamen of respond
ent’s claim is that he never consented to the terms in his 
agreement. 

In other words, when a party raises a good-faith validity 
challenge to the arbitration agreement itself, that issue must 
be resolved before a court can say that he clearly and un
mistakably intended to arbitrate that very validity ques
tion. This case well illustrates the point: If respondent’s un
conscionability claim is correct—i. e., if the terms of the 
agreement are so one-sided and the process of its making 
so unfair—it would contravene the existence of clear and un
mistakable assent to arbitrate the very question petitioner 
now seeks to arbitrate. Accordingly, it is necessary for the 
court to resolve the merits of respondent’s unconscionability 
claim in order to decide whether the parties have a valid 
arbitration agreement under § 2. Otherwise, that section’s 
preservation of revocation issues for the Court would be 
meaningless. 

This is, in essence, how I understand the Court of Appeals 
to have decided the issue below. See 581 F. 3d 912, 917 (CA9 
2009) (“[W]e hold that where, as here, a party challenges an 
arbitration agreement as unconscionable, and thus asserts 
that he could not meaningfully assent to the agreement, the 
threshold question of unconscionability is for the court”). 
I would therefore affirm its judgment, leaving, as it did, the 
merits of respondent’s unconscionability claim for the Dis
trict Court to resolve on remand. 

would generally be for the arbitrator to resolve (at least so long as they 
do not go to the identity of the arbitrator or the ability of a party to 
initiate arbitration). Cf. Restatement (Second) of Contracts § 208 (1979) 
(providing that “a contract or term thereof [may be] unconscionable” and 
that in the latter case “the remainder of the contract without the uncon
scionable term” may be enforced). 
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III 

Rather than apply First Options, the Court takes us down 
a different path, one neither briefed by the parties nor relied 
upon by the Court of Appeals. In applying Prima Paint, 
the Court has unwisely extended a “fantastic” and likely er
roneous decision. 388 U. S., at 407 (Black, J., dissenting).8 

As explained at the outset, see supra, at 78–82, this case 
lies at a seeming crossroads in our arbitration jurisprudence. 
It implicates cases such as First Options, which address 
whether the parties intended to delegate questions of arbi
trability, and also those cases, such as Prima Paint, which 
address the severability of a presumptively valid arbitration 
agreement from a potentially invalid contract. The question 
of “Who decides?”—arbitrator or court—animates both lines 
of cases, but they are driven by different concerns. In cases 
like First Options, we are concerned with the parties’ inten
tions. In cases like Prima Paint, we are concerned with 
how the parties challenge the validity of the agreement. 

Under the Prima Paint inquiry, recall, we consider 
whether the parties are actually challenging the validity of 
the arbitration agreement, or whether they are challenging, 
more generally, the contract within which an arbitration 
clause is nested. In the latter circumstance, we assume 
there is no infirmity per se with the arbitration agreement, 
i. e., there are no grounds for revocation of the arbitration 
agreement itself under § 2 of the FAA. Accordingly, we 

8 Justice Black quite reasonably characterized the Court’s holding in 
Prima Paint as “fantastic,” 388 U. S., at 407 (dissenting opinion), because 
the holding was, in his view, inconsistent with the text of § 2 of the FAA, 
id., at 412, as well as the intent of the draftsmen of the legislation, id., at 
413–416. Nevertheless, the narrow holding in that case has been followed 
numerous times, see Buckeye Check Cashing, Inc. v. Cardegna, 546 U. S. 
440 (2006), and Preston v. Ferrer, 552 U. S. 346 (2008), and, as the Court 
correctly notes today, neither party has asked us to revisit those cases, 
ante, at 70. 
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commit the parties’ general contract dispute to the arbitra
tor, as agreed. 

The claim in Prima Paint was that one party would not 
have agreed to contract with the other for services had it 
known the second party was insolvent (a fact known but not 
disclosed at the time of contracting). 388 U. S., at 398. 
There was, therefore, allegedly fraud in the inducement of 
the contract—a contract which also delegated disputes to an 
arbitrator. Despite the fact that the claim raised would 
have, if successful, rendered the embedded arbitration clause 
void, the Court held that the merits of the dispute were for 
the arbitrator, so long as the claim of “fraud in the induce
ment” did not go to validity of “the arbitration clause itself.” 
Id., at 403 (emphasis added). Because, in Prima Paint, “no 
claim ha[d] been advanced by Prima Paint that [respondent] 
fraudulently induced it to enter into the agreement to arbi
trate,” and because the arbitration agreement was broad 
enough to cover the dispute, the arbitration agreement was 
enforceable with respect to the controversy at hand. Id., 
at 406. 

The Prima Paint rule has been denominated as one re
lated to severability. Our opinion in Buckeye set out these 
guidelines: 

“First, as a matter of substantive federal arbitration law, 
an arbitration provision is severable from the remainder 
of the contract. Second, unless the challenge is to the 
arbitration clause itself, the issue of the contract’s valid
ity is considered by the arbitrator in the first instance.” 
546 U. S., at 445–446. 

Whether the general contract defense renders the entire 
agreement void or voidable is irrelevant. Id., at 446. All 
that matters is whether the party seeking to present the 
issue to a court has brought a “discrete challenge,” Preston 
v. Ferrer, 552 U. S. 346, 354 (2008), “to the validity of the . . . 
arbitration clause.” Buckeye, 546 U. S., at 449. 
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Prima Paint and its progeny allow a court to pluck from 
a potentially invalid contract a potentially valid arbitration 
agreement. Today the Court adds a new layer of severabil
ity—something akin to Russian nesting dolls—into the mix: 
Courts may now pluck from a potentially invalid arbitration 
agreement even narrower provisions that refer particular ar
bitrability disputes to an arbitrator. See ante, at 71–72. 
I do not think an agreement to arbitrate can ever manifest 
a clear and unmistakable intent to arbitrate its own validity. 
But even assuming otherwise, I certainly would not hold that 
the Prima Paint rule extends this far. 

In my view, a general revocation challenge to a stand
alone arbitration agreement is, invariably, a challenge to the 
“ ‘making’ ” of the arbitration agreement itself, Prima Paint, 
388 U. S., at 403, and therefore, under Prima Paint, must 
be decided by the court. A claim of procedural unconsciona
bility aims to undermine the formation of the arbitration 
agreement, much like a claim of unconscionability aims to 
undermine the clear-and-unmistakable-intent requirement 
necessary for a valid delegation of a “discrete” challenge to 
the validity of the arbitration agreement itself, Preston, 552 
U. S., at 354. Moreover, because we are dealing in this case 
with a challenge to an independently executed arbitration 
agreement—rather than a clause contained in a contract re
lated to another subject matter—any challenge to the con
tract itself is also, necessarily, a challenge to the arbitration 
agreement.9 They are one and the same. 

The Court, however, reads the delegation clause as a dis
tinct mini-arbitration agreement divisible from the contract 
in which it resides—which just so happens also to be an ar
bitration agreement. Ante, at 71–72. Although the Court 

9 As respondent asserted in his opposition to petitioner’s motion to com
pel arbitration, “the lack of mutuality regarding the type of claims that 
must be arbitrated, the fee provision, and the discovery provision, so per
meate the Defendant’s arbitration agreement that it would be impossible 
to sever the offending provisions.” App. 45. 
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simply declares that it “makes no difference” that the under
lying subject matter of the agreement is itself an arbitration 
agreement, ante, at 72, that proposition does not follow 
from—rather it is at odds with—Prima Paint’s severability 
rule. 

Had the parties in this case executed only one contract, on 
two sheets of paper—one sheet with employment terms, and 
a second with arbitration terms—the contract would look 
much like the one in Buckeye. There would be some sub
stantive terms, followed by some arbitration terms, including 
what we now call a delegation clause—i. e., a sentence or two 
assigning to the arbitrator any disputes related to the valid
ity of the arbitration provision. See Buckeye, 546 U. S., at 
442. If respondent then came into court claiming that the 
contract was illegal as a whole for some reason unrelated to 
the arbitration provision, the Prima Paint rule would apply, 
and such a general challenge to the subject matter of the 
contract would go to the arbitrator. Such a challenge would 
not call into question the making of the arbitration agree
ment or its invalidity per se. 

Before today, however, if respondent instead raised a chal
lenge specific to “the validity of the agreement to arbi
trate”—for example, that the agreement to arbitrate was 
void under state law—the challenge would have gone to the 
court. That is what Buckeye says. See 546 U. S., at 444. 
But the Court now declares that Prima Paint’s pleading rule 
requires more: A party must lodge a challenge with even 
greater specificity than what would have satisfied the Prima 
Paint Court. A claim that an entire arbitration agreement 
is invalid will not go to the court unless the party challenges 
the particular sentences that delegate such claims to the ar
bitrator, on some contract ground that is particular and 
unique to those sentences. See ante, at 71–73. 

It would seem the Court reads Prima Paint to require, as 
a matter of course, infinite layers of severability: We must 
always pluck from an arbitration agreement the specific dele
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gation mechanism that would—but for present judicial re-
view—commend the matter to arbitration, even if this dele
gation clause is but one sentence within one paragraph 
within a standalone agreement. And, most importantly, the 
party must identify this one sentence and lodge a specific 
challenge to its validity. Otherwise, he will be bound to 
pursue his validity claim in arbitration. 

Even if limited to separately executed arbitration agree
ments, however, such an infinite severability rule is divorced 
from the underlying rationale of Prima Paint. The notion 
that a party may be bound by an arbitration clause in a con
tract that is nevertheless invalid may be difficult for any law
yer—or any person—to accept, but this is the law of Prima 
Paint. It reflects a judgment that the “ ‘national policy fa
voring arbitration,’ ” Preston, 552 U. S., at 353, outweighs 
the interest in preserving a judicial forum for questions of 
arbitrability—but only when questions of arbitrability are 
bound up in an underlying dispute. Prima Paint, 388 
U. S., at 404. When the two are so bound up, there is actu
ally no gateway matter at all: The question “Who decides” is 
the entire ball game. Were a court to decide the fraudulent 
inducement question in Prima Paint, in order to decide the 
antecedent question of the validity of the included arbitra
tion agreement, then it would also, necessarily, decide the 
merits of the underlying dispute. Same, too, for the ques
tion of illegality in Buckeye; on its way to deciding the arbi
tration agreement’s validity, the court would have to decide 
whether the contract was illegal, and in so doing, it would 
decide the merits of the entire dispute. 

In this case, however, resolution of the unconscionability 
question will have no bearing on the merits of the underlying 
employment dispute. It will only, as a preliminary matter, 
resolve who should decide the merits of that dispute. Reso
lution of the unconscionability question will, however, decide 
whether the arbitration agreement itself is “valid” under 
“such grounds as exist at law or in equity for the revocation 
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of any contract.” 9 U. S. C. § 2. As Prima Paint recog
nizes, the FAA commits those gateway matters, specific to 
the arbitration agreement, to the court. 388 U. S., at 403– 
404. Indeed, it is clear that the present controversy over 
whether the arbitration agreement is unconscionable is itself 
severable from the merits of the underlying dispute, which 
involves a claim of employment discrimination. This is true 
for all gateway matters, and for this reason Prima Paint has 
no application in this case. 

IV 

While I may have to accept the “fantastic” holding in 
Prima Paint, id., at 407 (Black, J., dissenting), I most cer
tainly do not accept the Court’s even more fantastic rea
soning today. I would affirm the judgment of the Court of 
Appeals, and therefore respectfully dissent. 
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KAWASAKI KISEN KAISHA LTD. et al. v. REGAL
BELOIT CORP. et al.
 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 08–1553. Argued March 24, 2010—Decided June 21, 2010* 

Respondents (cargo owners) delivered to petitioners in No. 08–1553 (“K” 
Line) goods for shipping from China to inland United States destina
tions. “K” Line issued them four through bills of lading, i. e., bills of 
lading covering both the ocean and inland portions of transport in a 
single document. As relevant here, the bills contain a “Himalaya 
Clause,” which extends the bills’ defenses and liability limitations to 
subcontractors; permit “K” Line to subcontract to complete the journey; 
provide that the entire journey is governed by the Carriage of Goods 
by Sea Act (COGSA), which regulates bills of lading issued by ocean 
carriers engaged in foreign trade; and designate a Tokyo court as the 
venue for any dispute. “K” Line arranged the journey, subcontracting 
with petitioner in No. 08–1554 (Union Pacific) for rail shipment in 
the United States. The cargo was shipped in “K” Line vessels to Cali
fornia and then loaded onto a Union Pacific train. A derailment along 
the inland route allegedly destroyed the cargo. Ultimately, the Fed
eral District Court granted the motion of Union Pacific and “K” Line 
to dismiss the cargo owners’ suits against them based on the parties’ 
Tokyo forum-selection clause. The Ninth Circuit reversed, concluding 
that that clause was trumped by the Carmack Amendment governing 
bills of lading issued by domestic rail carriers, which applied to the in
land portion of the shipment. 

Held: Because the Carmack Amendment does not apply to a shipment 
originating overseas under a single through bill of lading, the parties’ 
agreement to litigate these cases in Tokyo is binding. Pp. 96–112. 

(a) COGSA, which “K” Line and Union Pacific contend governs these 
cases, requires a carrier to issue to the cargo owner a bill containing 
specified terms. It does not limit the parties’ ability to adopt forum-
selection clauses. It only applies to shipments from United States 
ports to foreign ports and vice versa, but permits parties to extend 
certain of its terms “by contract” to cover “the entire period in which 
[the goods] would be under [a carrier’s] responsibility, including [a] pe

*Together with No. 08–1554, Union Pacific Railroad Co. v. Regal-Beloit 
Corp. et al.,  also on certiorari to the same Court. 
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riod of inland . . . transport.” Norfolk Southern R. Co. v. James N. 
Kirby, Pty Ltd., 543 U. S. 14, 29. The Carmack Amendment, on which 
respondents rely, requires a domestic rail carrier that “receives [prop
erty] for transportation under this part” to issue a bill of lading. 49 
U. S. C. § 11706(a). “[T]his part” refers to the Surface Transportation 
Board’s (STB’s) jurisdiction over domestic rail transportation. See 
§ 10501(b). Carmack assigns liability for damage on the rail route to 
“receiving rail carrier[s]” and “delivering rail carrier[s],” regardless of 
which carrier caused the damage. § 11706(a). Its purpose is to relieve 
cargo owners “of the burden of searching out a particular negligent car
rier from among the often numerous carriers handling an interstate 
shipment of goods.” Reider v. Thompson, 339 U. S. 113, 119. Thus, 
it constrains carriers’ ability to limit liability by contract, § 11706(c), 
and limits the parties’ choice of venue to federal and state courts, 
§ 11706(d)(1). Pp. 96–99. 

(b) In Kirby, as in these cases, an ocean shipping company issued a 
through bill of lading that extended COGSA’s terms to the inland seg
ment, and the property was damaged during the inland rail portion. 
This Court held that the through bill’s terms governed under federal 
maritime law, notwithstanding contrary state laws, 543 U. S., at 23–27, 
explaining that “so long as a bill of lading requires substantial carriage 
of goods by sea, its purpose is to effectuate maritime commerce,” id., at 
27, and adding that “[a]pplying state law . . . would undermine the uni
formity of general maritime law,” id., at 28, and defeat COGSA’s appar
ent purpose “to facilitate efficient contracting in contracts for carriage 
by sea,” ibid. Here, as in Kirby, “K” Line issued through bills under 
COGSA, in maritime commerce, and extended its terms to the journey’s 
inland domestic segment. Pp. 99–100. 

(c) The Carmack Amendment’s text, history, and purposes make clear 
that it does not require a different result. Pp. 100–111. 

(1) Carmack divides the realm of rail carriers into receiving, deliv
ering, and connecting rail carriers. Its first sentence requires a compli
ant bill of lading (1) if a “rail carrier provid[es] transportation or service 
subject to the [STB’s] jurisdiction” and (2) if that carrier “receives” the 
property “for transportation . . . .” §11706(a). It thus requires the 
receiving rail carrier—but not the delivering or connecting rail car
rier—to issue a bill of lading. This conclusion is consistent with the 
statute’s text and this Court’s precedent. See St. Louis, I. M.  & S. R.  
Co. v. Starbird, 243 U. S. 592, 595, 604. A receiving rail carrier is the 
initial carrier, which “receives” the property for domestic rail transpor
tation at the journey’s point of origin. If the Carmack’s bill of lading 
requirement referred not to the initial carrier, but to any carrier “re
ceiving” the property from another carrier, then every carrier during 
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the shipment would have to issue its own separate bill. This would be 
contrary to Carmack’s purpose of making the receiving and delivering 
carriers liable under a single, initial bill for damage caused by any car
rier within a single course of shipment. This conclusion is consistent 
with Mexican Light & Power Co. v. Texas Mexican R. Co., 331 U. S. 731, 
where the Court held that a bill of lading issued by a subsequent rail 
carrier when the “initial carrier” has issued a through bill is “void” 
unless it “represents the initiation of a new shipment,” id., at 733–734. 
And Reider, supra, is not to the contrary. There, absent a through bill 
of lading, the original journey from Argentina terminated at the port of 
New Orleans, and the first rail carrier in the United States was the 
receiving rail carrier for Carmack purposes. Id., at 117. Carmack’s 
second sentence establishes that it applies only to transport of property 
for which a receiving carrier is required to issue a bill of lading, regard
less of whether that carrier actually issues such a bill. See § 11706(a). 
Thus, Carmack applies only if the journey begins with a receiving rail 
carrier that had to issue a compliant bill of lading, not if the property is 
received at an overseas location under a through bill that covers trans
port into an inland location in this country. The initial carrier in that 
instance receives the property at the shipment’s point of origin for over
seas multimodal import transport, not domestic rail transport. Car
mack did not require “K” Line to issue bills of lading because “K” Line 
was not a receiving rail carrier. That it chose to use rail transport to 
complete one segment of the journey under its “essentially maritime” 
contracts, Kirby, supra, at 24, does not put it within Carmack’s reach. 
Union Pacific, which the cargo owners concede was a mere delivering 
carrier that did not have to issue its own Carmack bill of lading, was 
also not a receiving rail carrier under Carmack. Because the Ninth 
Circuit ignored Carmack’s “receive[d] . . . for transportation” limitation, 
it reached the wrong conclusion. Its conclusion is also an awkward fit 
with Carmack’s venue provisions, which presume that the receiving car
rier obtains the property in a judicial district within the United States. 
If “K” Line were a receiving carrier in a case with a “point of origin” 
in China, there would be no place under Carmack to sue “K” Line, since 
China is not within a judicial district “of the United States or in a State 
Court.” § 11706(d)(1). Pp. 100–106. 

(2) Carmack’s statutory history supports this conclusion. None of 
its legislative versions—the original 1906 statute or the amended 1915, 
1978, or 1995 ones—have applied to the inland domestic rail segment of 
an import shipment from overseas under a through bill. Pp. 106–108. 

(3) This interpretation also attains the most consistency between 
Carmack and COGSA. Applying Carmack to the inland segment of an 
international carriage originating overseas under a through bill would 
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undermine Carmack’s purposes, which are premised on the view that a 
shipment has a single bill of lading and any damage is the responsibility 
of both receiving and delivering carriers. Under the Ninth Circuit’s 
interpretation, there might be no venue in which to sue the receiving 
carrier. That interpretation would also undermine COGSA and inter
national, container-based multimodal transport: COGSA’s liability and 
venue rules would apply when cargo is damaged at sea and Carmack’s 
rules almost always would apply when the damage occurs on land. 
Moreover, applying Carmack to international import shipping transport 
would undermine COGSA’s purpose “to facilitate efficient contracting in 
contracts for carriage by sea.” Kirby, supra, at 29. The cargo owners’ 
contrary policy arguments are unavailing. Pp. 108–111. 

557 F. 3d 985, reversed and remanded. 

Kennedy, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Scalia, Thomas, Breyer, and Alito, JJ., joined. Sotomayor, 
J., filed a dissenting opinion, in which Stevens and Ginsburg, JJ., joined, 
post, p. 112. 

J. Scott Ballenger argued the cause for petitioners in both 
cases. On the briefs in No. 08–1553 were Kathleen M. Sulli
van, Daniel H. Bromberg, John P. Meade, and Alan Naka
zawa. With Mr. Ballenger on the briefs in No. 08–1554 
were Maureen E. Mahoney, Lori Alvino McGill, J. Michael 
Hemmer, and Leslie McMurray. 

Anthony A. Yang argued the cause for the United States 
as amicus curiae urging reversal. With him on the brief 
were Solicitor General Kagan, Assistant Attorney General 
West, Deputy Solicitor General Kneedler, and Michael Jay 
Singer. 

David C. Frederick argued the cause for respondents in 
both cases. With him on the brief were Brendan J. Crim
mins, Dennis A. Cammarano, and Erin Glenn Busby.† 

†Briefs of amici curiae urging reversal in both cases were filed for the 
Association of American Railroads by Daniel Saphire; for the Interna
tional Group of Protection and Indemnity Clubs et al. by Chester Douglas 
Hooper and William P. Byrne; and for the World Shipping Council by 
Marc J. Fink and John W. Butler. 

David T. Maloof filed a brief in both cases for the Transportation & 
Logistics Council, Inc., et al. as amici curiae. 
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Justice Kennedy delivered the opinion of the Court. 

These cases concern through bills of lading covering cargo 
for the entire course of shipment, beginning in a foreign, 
overseas country and continuing to a final, inland destination 
in the United States. The voyage here included ocean tran
sit followed by transfer to a rail carrier in this country. The 
Court addressed similar factual circumstances in Norfolk 
Southern R. Co. v. James N. Kirby, Pty Ltd., 543 U. S. 14 
(2004). In that case the terms of a through bill were con
trolled by federal maritime law and by a federal statute 
known as the Carriage of Goods by Sea Act (COGSA), note 
following 46 U. S. C. § 30701. Kirby held that bill of lading 
provisions permissible under COGSA can be invoked by a 
domestic rail carrier, despite contrary state law. 

The instant cases present a question neither raised nor 
addressed in Kirby. It is whether the terms of a through 
bill of lading issued abroad by an ocean carrier can apply to 
the domestic part of the import’s journey by a rail carrier, 
despite prohibitions or limitations in another federal statute. 
That statute is known as the Carmack Amendment and it 
governs the terms of bills of lading issued by domestic rail 
carriers. 49 U. S. C. § 11706(a). 

I 

Respondents Regal-Beloit Corporation, Victory Fire
works, Inc., PICC Property & Casualty Company Ltd., and 
Royal & Sun Alliance Insurance Company Ltd. are cargo 
owners or insurance firms that paid losses to cargo owners 
and succeeded to their rights, all referred to as “cargo own
ers.” To ship their goods from China to inland destinations 
in the Midwestern United States, the cargo owners delivered 
the goods in China to petitioners in No. 08–1553, Kawasaki 
Kisen Kaisha Ltd., and its agent “K” Line America, Inc., 
both referred to as “K” Line. All agree the relevant con
tract terms governing the shipment are contained in four 
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through bills of lading “K” Line issued to the cargo owners. 
The bills of lading covered the entire course of shipment. 

The bills required “K” Line to arrange delivery of the 
goods from China to their final destinations in the United 
States, by any mode of transportation of “K” Line’s choosing. 
A bill of lading “records that a carrier has received goods 
from the party that wishes to ship them, states the terms of 
carriage, and serves as evidence of the contract for carriage.” 
Kirby, 543 U. S., at 18–19. A through bill of lading covers 
both the ocean and inland portions of the transport in a sin
gle document. Id., at 25–26. 

“K” Line’s through bills contain five relevant provisions. 
First, they include a so-called “Himalaya Clause,” which ex
tends the bills’ defenses and limitations on liability to parties 
that sign subcontracts to perform services contemplated by 
the bills. See id., at 20, and n. 2. Second, the bills permit 
“K” Line “to sub-contract on any terms whatsoever” for 
the completion of the journey. App. 145. Third, the bills 
provide that COGSA’s terms govern the entire journey. 
Fourth, the bills require that any dispute will be governed 
by Japanese law. Fifth, the bills state that any action relat
ing to the carriage must be brought in “Tokyo District Court 
in Japan.” Id., at 144. The forum-selection provision in the 
last clause gives rise to the dispute here. 

“K” Line, pursuant to the bills of lading, arranged for 
the entire journey. It subcontracted with petitioner in 
No. 08–1554, Union Pacific Railroad Company, for rail ship
ment in the United States. The goods were to be shipped 
in a “K” Line vessel to a port in Long Beach, California, 
and then transferred to Union Pacific for rail carriage to the 
final destinations. 

In March and April 2005, the cargo owners brought four 
different container shipments to “K” Line vessels in Chinese 
ports. All parties seem to assume that “K” Line safely 
transported the cargo across the Pacific Ocean to California. 
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The containers were then loaded onto a Union Pacific train 
and that train, or some other train operated by Union Pa
cific, derailed in Tyrone, Oklahoma, allegedly destroying 
the cargo. 

The cargo owners filed four separate lawsuits in the Supe
rior Court of California, County of Los Angeles. The suits 
named “K” Line and Union Pacific as defendants. Union Pa
cific removed the suits to the United States District Court 
for the Central District of California. Union Pacific and “K” 
Line then moved to dismiss based on the parties’ Tokyo 
forum-selection clause. The District Court granted the mo
tion to dismiss. It decided that the forum-selection clause 
was reasonable and applied to Union Pacific pursuant to the 
Himalaya Clause in “K” Line’s bills of lading. 462 F. Supp. 
2d 1098, 1102–1103 (2006). 

The United States Court of Appeals for the Ninth Circuit 
reversed and remanded. 557 F. 3d 985 (2009). The court 
concluded that the Carmack Amendment applied to the in
land portion of an international shipment under a through 
bill of lading and thus trumped the parties’ forum-selection 
clause. Id., at 994–995. The court noted that this view was 
consistent with the position taken by the Court of Appeals 
for the Second Circuit, see id., at 994 (citing Sompo Japan 
Ins. Co. of Am. v. Union Pacific R. Co., 456 F. 3d 54 (2006)), 
but inconsistent with the views of the Courts of Appeals for 
the Fourth, Sixth, Seventh, and Eleventh Circuits, see 557 
F. 3d, at 994 (citing Shao v. Link Cargo (Taiwan) Ltd., 986 
F. 2d 700 (CA4 1993); American Road Serv. Co. v. Consoli
dated Rail Corporation, 348 F. 3d 565 (CA6 2003); Capitol 
Converting Equip., Inc. v. LEP Transp., Inc., 965 F. 2d 391 
(CA7 1992); Altadis USA, Inc., ex rel. Fireman’s Fund Ins. 
Co. v. Sea Star Line, LLC, 458 F. 3d 1288 (CA11 2006)). This 
Court granted certiorari to address whether Carmack ap
plies to the inland segment of an overseas import shipment 
under a through bill of lading. 558 U. S. 969 (2009). 
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II
 
A
 

Before turning to Carmack, a brief description of COGSA 
is in order; for “K” Line’s and Union Pacific’s primary con
tention is that COGSA, not Carmack, controls. COGSA 
governs the terms of bills of lading issued by ocean carriers 
engaged in foreign trade. 49 Stat. 1207, as amended, note 
following 46 U. S. C. § 30701, p. 1178. It requires each car
rier to issue to the cargo owner a bill that contains certain 
terms. §§ 3(3)–(8), at 1178–1179. Although COGSA im
poses some limitations on the parties’ authority to adjust lia
bility, it does not limit the parties’ ability to adopt forum-
selection clauses. See Vimar Seguros y Reaseguros, S. A. v. 
M/V Sky Reefer, 515 U. S. 528, 537–539 (1995). By its terms, 
COGSA only applies to shipments from United States ports 
to ports of foreign countries and vice versa. §§ 1(e), 13, at 
1178, 1180. The statute, however, allows parties “the option 
of extending [certain COGSA terms] by contract” to cover 
“the entire period in which [the goods] would be under [a 
carrier’s] responsibility, including [a] period of . . . inland 
transport.” Kirby, 543 U. S., at 29 (citing COGSA § 7, at 
1180). Ocean carriers, which often must issue COGSA bills 
of lading, are regulated by the Federal Maritime Commission 
(Maritime Commission), which is responsible for oversight 
over “common carriage of goods by water in . . . foreign com
merce.” 46 U. S. C. § 40101(1). 

B 

The next statute to consider is the Carmack Amendment, 
§ 7, 34 Stat. 595, which governs the terms of bills of lading 
issued by domestic rail carriers. Carmack was first enacted 
in 1906 as an amendment to the Interstate Commerce Act, 
24 Stat. 379. The Carmack Amendment has been altered 
and recodified over the last century. It now provides, in rel
evant part, as follows: 
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“(a) A rail carrier providing transportation or service 
subject to the jurisdiction of the [Surface Transporta
tion Board (STB)] under this part shall issue a receipt 
or bill of lading for property it receives for transporta
tion under this part. That rail carrier and any other 
carrier that delivers the property and is providing trans
portation or service subject to the jurisdiction of the 
[STB] under this part are liable to the person entitled to 
recover under the receipt or bill of lading. The liability 
imposed under this subsection is for the actual loss or 
injury to the property caused by— 

“(1) the receiving rail carrier; 
“(2) the delivering rail carrier; or 
“(3) another rail carrier over whose line or route the 

property is transported in the United States or from 
a place in the United States to a place in an adjacent 
foreign country when transported under a through bill 
of lading. 
“Failure to issue a receipt or bill of lading does not affect 
the liability of a rail carrier.” 49 U. S. C. § 11706; see 
also § 14706(a) (motor carriers). 

The Carmack Amendment thus requires a rail carrier that 
“receives [property] for transportation under this part” to 
issue a bill of lading. § 11706(a). The provision “this part” 
refers to is the STB’s jurisdiction over rail transportation 
within the United States. See § 10501 (2006 ed. and Supp. 
II). The STB is the successor to the Interstate Commerce 
Commission. The STB has “exclusive” jurisdiction to regu
late “transportation by rail carrier[s]” between places in the 
United States as well as between a place in “the United 
States and a place in a foreign country.” §§ 10501(a)(1), 
(a)(2)(F), (b) (2006 ed.). Regulated rail carriers must pro
vide transportation subject to STB rail carrier jurisdiction 
“on reasonable request,” § 11101(a), at reasonable rates, 
§§ 10702, 10707(b), 11101(a), (e). 
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In cases where it applies, Carmack imposes upon “receiv
ing rail carrier[s]” and “delivering rail carrier[s]” liability for 
damage caused during the rail route under the bill of lading, 
regardless of which carrier caused the damage. § 11706(a). 
Carmack’s purpose is to relieve cargo owners “of the burden 
of searching out a particular negligent carrier from among 
the often numerous carriers handling an interstate shipment 
of goods.” Reider v. Thompson, 339 U. S. 113, 119 (1950). 
To help achieve this goal, Carmack constrains carriers’ abil
ity to limit liability by contract. § 11706(c). 

Carmack also limits the parties’ ability to choose the venue 
of their suit: 

“(d)(1) A civil action under this section may be 
brought in a district court of the United States or in a 
State court. 

“(2)(A) A civil action under this section may only be 
brought— 

“(i) against the originating rail carrier, in the ju
dicial district in which the point of origin is located; 

“(ii) against the delivering rail carrier, in the 
judicial district in which the principal place of 
business of the person bringing the action is lo
cated if the delivering carrier operates a rail
road or a route through such judicial district, or in 
the judicial district in which the point of destination 
is located; and 

“(iii) against the carrier alleged to have caused 
the loss or damage, in the judicial district in which 
such loss or damage is alleged to have occurred.” 
§ 11706. 

For purposes of these cases, it can be assumed that if Car
mack’s terms apply to the bills of lading here, the cargo own
ers would have a substantial argument that the Tokyo 
forum-selection clause in the bills is pre-empted by Car
mack’s venue provisions. The parties argue about whether 
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they may contract out of Carmack’s venue provisions and 
other requirements, see §§ 10502, 10709; but in light of the 
disposition and ruling to follow, those matters need not be 
discussed or further explored. 

III 

In Kirby, an ocean shipping company issued a through bill 
of lading, agreeing to deliver cargo from Australia to Ala
bama. Like the through bills in the present cases, the Kirby 
bill extended COGSA’s terms to the inland segment under a 
Himalaya Clause. There, as here, the property was dam
aged by a domestic rail carrier during the inland rail portion. 
543 U. S., at 19–20. 

Kirby held that the through bill’s terms governed under 
federal maritime law, notwithstanding contrary state laws. 
Id., at 23–27. Kirby explained that “so long as a bill of lad
ing requires substantial carriage of goods by sea, its purpose 
is to effectuate maritime commerce.” Id., at 27. The Court 
added that “[a]pplying state law to cases like this one would 
undermine the uniformity of general maritime law.” Id., 
at 28. “Confusion and inefficiency will inevitably result if 
more than one body of law governs a given contract’s mean
ing.” Id., at 29. The Court noted that its conclusion “re-
inforce[d] the liability regime Congress established in 
COGSA,” and explained that COGSA allows parties to ex
tend its terms to an inland portion of a journey under a 
through bill of lading. Ibid. Finally, the Court concluded 
that a contrary holding would defeat “the apparent purpose 
of COGSA, to facilitate efficient contracting in contracts for 
carriage by sea.” Ibid. 

Much of what the Court said in Kirby applies to the pres
ent cases. “K” Line issued the through bills under COGSA, 
in maritime commerce. Congress considered such interna
tional through bills and decided to permit parties to extend 
COGSA’s terms to the inland domestic segment of the jour
ney. The cargo owners and “K” Line did exactly that in 
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these cases, agreeing in the through bills to require that any 
suit be brought in Tokyo. 

IV 

The cargo owners argue that the Carmack Amendment, 
which has its own venue provisions and was not discussed in 
Kirby, requires a different result. In particular they argue 
that Carmack applies to the domestic inland segment of the 
carriage here, so the Tokyo forum-selection clause is inappli
cable. For the reasons set forth below, this contention must 
be rejected. Instructed by the text, history, and purposes 
of Carmack, the Court now holds that the amendment does 
not apply to a shipment originating overseas under a single 
through bill of lading. As in Kirby, the terms of the bill 
govern the parties’ rights. 

A 

The text of the statute charts the analytic course. Car
mack divides the realm of rail carriers into three parts: 
(1) receiving rail carriers; (2) delivering rail carriers; and 
(3) connecting rail carriers. A “receiving rail carrier” is one 
that “provid[es] transportation or service . . . for property it 
receives for transportation under this part.” § 11706(a); see 
§ 11706(a)(1). The provision “this part” refers to is the 
STB’s jurisdiction over rail transportation within the United 
States. See § 10501. A “delivering rail carrier” “delivers 
the property and is providing transportation or service sub
ject to the jurisdiction of the [STB] under this part.” 
§ 11706(a); see § 11706(a)(2). A connecting rail carrier is “an
other rail carrier over whose line or route the property is 
transported in the United States or from a place in the 
United States to a place in an adjacent foreign country when 
transported under a through bill of lading.” § 11706(a)(3). 

A rail carrier’s obligation to issue a Carmack-compliant 
bill of lading is determined by Carmack’s first sentence: 

“A rail carrier providing transportation or service 
subject to the jurisdiction of the [STB] under this part 
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shall issue a receipt or bill of lading for property it re
ceives for transportation under this part.” § 11706(a). 

This critical first sentence requires a Carmack-compliant bill 
of lading if two conditions are satisfied. First, the rail car
rier must “provid[e] transportation or service subject to the 
jurisdiction of the [STB].” Second, that carrier must “re
ceiv[e]” the property “for transportation under this part,” 
where “this part” is the STB’s jurisdiction over domestic rail 
transport. Carmack thus requires the receiving rail car
rier—but not the delivering or connecting rail carrier—to 
issue a bill of lading. As explained below, ascertaining the 
shipment’s point of origin is critical to deciding whether the 
shipment includes a receiving rail carrier. 

The conclusion that Carmack’s bill of lading requirement 
only applies to the receiving rail carrier is dictated by the 
text and is consistent with this Court’s precedent. See 
St. Louis, I. M. & S. R. Co. v. Starbird, 243 U. S. 592, 604 
(1917) (explaining that Carmack “requires the receiving car
rier to issue a through bill of lading”). A receiving rail car
rier is the initial carrier, which “receives” the property for 
domestic rail transportation at the journey’s point of origin. 
§ 11706(a). If Carmack’s bill of lading requirement did not 
refer to the initial carrier, but rather to any rail carrier that 
in the colloquial sense “received” the property from another 
carrier, then every carrier during the shipment would have 
to issue its own separate bill. This would be altogether 
contrary to Carmack’s purpose of making the receiving and 
delivering carriers liable under a single, initial bill of lading 
for damage caused by any carrier within a single course of 
shipment. 

This Court’s decision in Mexican Light & Power Co. v. 
Texas Mexican R. Co., 331 U. S. 731 (1947), supports the con
clusion that only the receiving rail carrier must issue a Car
mack bill of lading. There, a subsequent rail carrier in an 
export shipment from the United States to Mexico issued its 
own separate bill of lading at the U. S.-Mexico border. The 
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second bill differed from the through bill issued by the “ini
tial carrier,” id., at 733, (that is, the receiving carrier) at the 
inland point of origin. The Court held that Carmack, far 
from requiring nonreceiving carriers to issue their separate 
bills of lading, makes any subsequent bill “void” unless the 
“so-called second bill of lading represents the initiation of a 
new shipment.” Id., at 734. 

The Court’s decision in Reider, 339 U. S. 113, is not to the 
contrary. That case involved goods originating in Argen
tina, bound for an inland location in the United States. The 
Court in Reider determined that because there was no 
through bill of lading, the original journey from Argentina 
terminated at the port of New Orleans. Thus, the first rail 
carrier in the United States was the receiving rail carrier 
and had to issue a Carmack bill of lading. Id., at 117. And 
because that carrier had to issue a separate bill of lading, it 
was not liable for damage done during the ocean-based por
tion of the shipment. Id., at 118–119. Notably, neither 
Mexican Light nor Reider addressed the situation in the 
present cases, where the shipment originates overseas under 
a through bill of lading. And, for this reason, neither case 
discussed COGSA. 

The Carmack Amendment’s second sentence establishes 
when Carmack liability applies: 

“[The receiving rail carrier referred to in the first sen
tence] and any other carrier that delivers the property 
and is providing transportation or service subject to the 
jurisdiction of the [STB] under this part are liable to the 
person entitled to recover under the receipt or bill of 
lading.” § 11706(a). 

Thus, the receiving and delivering rail carriers are subject 
to liability only when damage is done to this “property,” that 
is to say, to property for which Carmack’s first sentence re
quires the receiving rail carrier to issue a bill of lading. 
Ibid. Put another way, Carmack applies only to transport 
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of property for which Carmack requires a receiving carrier 
to issue a bill of lading, regardless of whether that carrier 
erroneously fails to issue such a bill. See ibid. (“Failure to 
issue a receipt or bill of lading does not affect the liability of 
a rail carrier”). The language in some of the Courts of Ap
peals’ decisions, which were rejected by the Court of Ap
peals in the opinion now under review, could be read to imply 
that Carmack applies only if a rail carrier actually issued 
a separate domestic bill of lading. See, e. g., Altadis, 458 
F. 3d, at 1291–1294; American Road, 348 F. 3d, at 568; Shao, 
986 F. 2d, at 703; Capitol Converting, 965 F. 2d, at 394. This 
may have led to some confusion. The decisive question is 
not whether the rail carrier in fact issued a Carmack bill but 
rather whether that carrier was required to issue a bill by 
Carmack’s first sentence. 

The above principles establish that for Carmack’s provi
sions to apply the journey must begin with a receiving rail 
carrier, which would have to issue a Carmack-compliant bill 
of lading. It follows that Carmack does not apply if the 
property is received at an overseas location under a through 
bill that covers the transport into an inland location in the 
United States. In such a case, there is no receiving rail car
rier that “receives” the property “for [domestic rail] trans
portation,” § 11706(a), and thus no carrier that must issue a 
Carmack-compliant bill of lading. The initial carrier in that 
instance receives the property at the shipment’s point of ori
gin for overseas multimodal import transport, not for domes
tic rail transport. (Today’s decision need not address the 
instance where goods are received at a point in the United 
States for export. Nor is it necessary to decide if Carmack 
applies to goods initially received in Canada or Mexico, for 
import into the United States. See infra, at 107.) 

The present cases illustrate the operation of these princi
ples. Carmack did not require “K” Line to issue bills of lad
ing because “K” Line was not a receiving rail carrier. “K” 
Line obtained the cargo in China for overseas transport 
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across an ocean and then to inland destinations in the United 
States. “K” Line shipped this property under COGSA-
authorized through bills of lading. See supra, at 94–95. 
That “K” Line chose to use rail transport to complete one 
segment of the journey under these “essentially maritime” 
contracts, Kirby, 543 U. S., at 24, does not put “K” Line 
within Carmack’s reach and thus does not require it to issue 
Carmack bills of lading. 

As for Union Pacific, it was also not a receiving rail carrier 
under Carmack. The cargo owners conceded at oral argu
ment that, even under their theory, Union Pacific was a mere 
delivering carrier, which did not have to issue its own Car
mack bill of lading. See Tr. of Oral Arg. 29, 39. This was 
a necessary concession. A carrier does not become a receiv
ing carrier simply by accepting goods for further transport 
from another carrier in the middle of an international ship
ment under a through bill. After all, Union Pacific was 
not the “initial carrier” for the carriage. Mexican Light, 
331 U. S., at 733. 

If a carrier like Union Pacific, which acts as a connecting 
or delivering carrier during an international through ship
ment, was, counterintuitively, a receiving carrier under 
Carmack, this would in effect outlaw through shipments 
under a single bill of lading. This is because a carriage like 
the one in the present case would require two bills of lading: 
one that the overseas carrier (here, “K” Line) issues to the 
cargo owners under COGSA, and a second one that the first 
domestic rail carrier (here, Union Pacific) issues to the over
seas carrier under Carmack. Kirby noted “the popularity 
of ‘through’ bills of lading, in which cargo owners can 
contract for transportation across oceans and to inland desti
nations in a single transaction.” 543 U. S., at 25–26. The 
Court sees no reason to read COGSA and Carmack to outlaw 
this efficient mode of international shipping by requiring 
these journeys to have multiple bills of lading. In addition, 
if Union Pacific had to issue a Carmack bill of lading to “K” 
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Line, it is unclear whether the cargo owners (the parties 
Carmack is designed to protect) would be able to sue under 
the terms governing that bill, especially in light of their 
different through bill with “K” Line. These difficulties are 
reason enough to reject this novel interpretation of Car
mack, which was neither urged by any party nor adopted 
by any authority that has been called to this Court’s 
attention. 

This would be a quite different case if, as in Reider, the 
bills of lading for the overseas transport ended at this coun
try’s ports and the cargo owners then contracted with Union 
Pacific to complete a new journey to an inland destination in 
the United States. Under those circumstances, Union Pa
cific would have been the receiving rail carrier and would 
have been required to issue a separate Carmack-compliant 
bill of lading to the cargo owners. See Reider, 339 U. S., 
at 117 (“If the various parties dealing with this shipment 
separated the carriage into distinct portions by their con
tracts, it is not for courts judicially to meld the portions into 
something they are not”). 

The Court of Appeals interpreted Carmack as applying to 
any domestic rail segment of an overseas shipment, regard
less of whether Carmack required a bill of lading. The court 
rested on the assumption that the “[STB]’s jurisdiction . . . 
is coextensive with Carmack’s coverage.” 557 F. 3d, at 992. 
Yet, as explained above, Carmack applies only to shipments 
for which Carmack requires a bill of lading; that is to say, to 
shipments that start with a carrier that is both subject to 
the STB’s jurisdiction and “receives [the property] for [do
mestic rail] transportation.” The Court of Appeals ignored 
this “receive[d] . . .  for  transportation” limitation and so 
reached the wrong conclusion. See, e. g., Reiter v. Sonotone 
Corp., 442 U. S. 330, 339 (1979) (courts are “obliged to give 
effect, if possible, to every word Congress used”). 

The Court of Appeals’ conclusion is also an awkward fit 
with Carmack’s venue provisions. Under Carmack, a suit 
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against the “originating” (that is, receiving) rail carrier that 
has not actually caused the damage to the goods “may only 
be brought . . . in the judicial district in which the point 
of origin is located.” §§ 11706(d)(2)(A), (A)(i). Suit against 
either a delivering carrier or any carrier that caused the 
damage, by contrast, may be brought in various other dis
tricts. See §§ 11706(d)(2)(B), (C). “[J]udicial district” re
fers to “district court of the United States or in a State 
Court.” § 11706(d)(1). Carmack’s venue provisions pre
sume that the receiving carrier obtains the property in a 
judicial district within the United States. Here, the jour
ney’s “point of origin” was China, so Carmack’s venue provi
sions reinforce the interpretation that Carmack does not 
apply to this carriage. 

Indeed, if “K” Line were a receiving carrier in a case 
where the journey’s “point of origin” was China, there would 
be no place under Carmack to sue “K” Line, since China is 
not within a judicial district “of the United States or in a 
State court.” Ibid. Carmack’s original premise is that the 
receiving carrier is liable for damage caused by the other 
carriers in the delivery chain. This premise would be de
feated if there were no venue in which to sue the receiving 
rail carrier, as opposed to suing a different carrier under one 
of Carmack’s other venue provisions and then naming the 
receiving carrier as a codefendant. The far more likely con
clusion is that “K” Line is not a receiving rail carrier at all 
under Carmack, and thus Carmack, including its venue pro
visions, does not apply to property shipped under “K” Line’s 
through bills. True, if the sole question were one of venue, 
suit could still be brought against the carrier that caused the 
damage or the delivering carrier. But the issue need not be 
explored here, for, as the Court holds, Carmack is inapplica
ble in these cases. 

B 

Carmack’s statutory history supports the conclusion that 
it does not apply to a shipment originating overseas under a 
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through bill. None of Carmack’s legislative versions have 
applied to the inland domestic rail segment of an import ship
ment from overseas under a through bill. 

Congress enacted Carmack in 1906, as an amendment to 
the Interstate Commerce Act. At that time, the amend
ment’s provisions applied only to “property for transporta
tion from a point in one State to a point in another State.” 
§ 7, 34 Stat. 595. Congress amended Carmack in 1915, § 1, 
38 Stat. 1197, and the relevant language remained unchanged 
until Carmack was recodified in 1978. Under the pre-1978 
language, Carmack’s bill of lading provisions applied not only 
to wholly domestic rail transport but also to cargo “re
ceive[d] . . . for transportation” “from any point in the United 
States to a point in an adjacent foreign country.” 49 U. S. C. 
§ 20(11) (1976 ed.). 

Even if there could be some argument that the Carmack 
Amendment before 1978 applied to imports from Canada and 
Mexico because the phrase “from . . . to” could also mean 
“between,” cf. Reider, supra, at 118 (explicitly not deciding 
this issue), the Court is unaware of any authority holding 
that the Carmack Amendment before 1978 applied to cargo 
originating from nonadjacent overseas countries under a 
through bill. See, e. g., In re The Cummins Amendment, 33 
I. C. C. 682, 693 (1915); Brief for Respondents 8 (effectively 
conceding this point). 

In 1978, Congress adopted the Carmack Amendment in 
largely its current form. § 1, 92 Stat. 1337. Congress in the 
statute itself stated that it was recodifying Carmack and in
structed that this recodification “may not be construed as 
making a substantive change in the la[w].” § 3(a), id., at 
1466; see Burlington Northern R. Co. v. Oklahoma Tax 
Comm’n, 481 U. S. 454, 457, n. 1 (1987). By interpreting the 
current version of the Carmack Amendment to cover cargo 
originating overseas, the Court of Appeals disregarded this 
direction and dramatically expanded Carmack’s scope be
yond its historical coverage. 
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Finally, in 1995, Congress reenacted Carmack. But that 
reenactment evidenced no intent to affect the substantive 
change that the Court of Appeals’ decision would entail. See 
§ 102(a), 109 Stat. 847–849. There is no claim that the 1995 
statute altered Carmack’s text in any manner relevant here, 
as that reenactment merely indented subsections of Carmack 
for readability. Cf. United States v. O’Brien, 560 U. S. 218, 
233–234 (2010) (“[C]urrent legislative drafting guidelines . . . 
advise drafters to break lengthy statutory provisions into 
separate subsections that can be read more easily”). 

C 

Where the text permits, congressional enactments should 
be construed to be consistent with one another. And the 
interpretation of Carmack the Court now adopts attains the 
most consistency between Carmack and COGSA. First, 
applying Carmack to the inland segment of an international 
carriage originating overseas under a through bill would un
dermine Carmack’s purposes. Carmack is premised on the 
view that the shipment has a single bill of lading and any 
damage during the journey is the responsibility of both the 
receiving and the delivering carrier. See supra, at 98. Yet, 
under the Court of Appeals’ interpretation of Carmack, 
there would often be no venue in which to sue the receiving 
carrier. See supra, at 106. 

Applying two different bill of lading regimes to the same 
through shipment would undermine COGSA and interna
tional, container-based multimodal transport. As Kirby ex
plained, “[t]he international transportation industry ‘clearly 
has moved into a new era—the age of multimodalism, door-
to-door transport based on efficient use of all available modes 
of transportation by air, water, and land.’ ” 543 U. S., at 25 
(quoting 1 T. Schoenbaum, Admiralty and Maritime Law 589 
(4th ed. 2004)). If Carmack applied to an inland segment of 
a shipment from overseas under a through bill, then one set 
of liability and venue rules would apply when cargo is dam
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aged at sea (COGSA) and another almost always would apply 
when the damage occurs on land (Carmack). Rather than 
making claims by cargo owners easier to resolve, a court 
would have to decide where the damage occurred to deter
mine which law applied. As a practical matter, this require
ment often could not be met; for damage to the content of 
containers can occur when the contents are damaged by 
rough handling, seepage, or theft, at some unknown point. 
See H. Kindred & M. Brooks, Multimodal Transport Rules 
143 (1997). Indeed, adopting the Court of Appeals’ ap
proach would seem to require rail carriers to open containers 
at the port to check if damage has been done during the 
sea voyage. This disruption would undermine international 
container-based transport. The Court will not read Con
gress’ nonsubstantive recodification of Carmack in 1978 to 
create such a drastic sea change in practice in this area. 

Applying Carmack’s provisions to international import 
shipping transport would also undermine the “purpose of 
COGSA, to facilitate efficient contracting in contracts for 
carriage by sea.” Kirby, supra, at 29. These cases provide 
an apt illustration. The sophisticated cargo owners here 
agreed to maritime bills of lading that applied to the inland 
segment through the Himalaya Clause and authorized “K” 
Line to subcontract for that inland segment “on any terms 
whatsoever.” The cargo owners thus made the decision to 
select “K” Line as a single company for their through trans
portation needs, rather than contracting for rail services 
themselves. The through bills provided the liability and 
venue rules for the foreseeable event that the cargo was 
damaged during carriage. Indeed, the cargo owners ob
tained separate insurance to protect against any excess loss. 
The forum-selection clause the parties agreed upon is “an 
indispensable element in international trade, commerce, and 
contracting” because it allows parties to “agre[e] in advance 
on a forum acceptable” to them. The Bremen v. Zapata 
Off-Shore Co., 407 U. S. 1, 13–14 (1972). A clause of this 
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kind is enforced unless it imposes a venue “so gravely diffi
cult and inconvenient that [the plaintiff] will for all practical 
purposes be deprived of his day in court.” Id., at 18. The 
parties sensibly agreed that because their bills were gov
erned by Japanese law, Tokyo would be the best venue for 
any suit relating to the cargo. 

The cargo owners’ contrary policy arguments are unavail
ing. They assert that if Carmack does not apply, the inland 
segment of international shipments will be “unregulated.” 
Brief for Respondents 2, 21, 24, 64, 91. First, any specula
tion that not applying Carmack to inland segments of over
seas shipments will cause severe problems is refuted by the 
fact that Carmack even arguably did not govern the inland 
portion of such shipments from its enactment in 1906 until 
its nonsubstantive recodification in 1978. See supra, at 107. 
It is true that if the cargo owners’ position were to prevail, 
the terms of through bills of lading made in maritime com
merce would be more restricted in some circumstances. 
But that does not mean that the Court’s holding leaves the 
field unregulated. Ocean-based through bills are governed 
by COGSA, and ocean vessels like those operated by “K” 
Line are overseen by the Maritime Commission. Supra, at 
96. Rail carriers like Union Pacific, furthermore, remain 
subject to the STB’s regulation to the extent they operate 
within the United States. See supra, at 105. It is notable 
that although the STB has jurisdiction to regulate the rates 
of such carriers, even when the carriage is not governed by 
the Carmack Amendment, the STB has exercised its author
ity to exempt from certain regulations service provided by 
a rail carrier “as part of a continuous intermodal freight 
movement,” 49 CFR § 1090.2 (2009), like the journey at issue 
in these cases, see ibid. (exercising the STB’s deregulation 
authority under 49 U. S. C. § 10502(f)). 

Finally, the cargo owners miss the mark in relying on the 
recent United Nations Convention on Contracts for the In
ternational Carriage of Goods Wholly or Partly by Sea, 
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which has yet to be “ratified by the President with the advice 
and consent of the Senate.” Brief for United States as Ami
cus Curiae 11. These so-called “Rotterdam Rules” would 
explicitly allow the inland leg of an international shipment 
to be governed by a different legal regime than the ocean 
leg, under some circumstances. See G. A. Res. 63/122, art. 
26, U. N. Doc. A/RES/63/122 (Dec. 11, 2008). Nothing in the 
Rotterdam Rules, however, requires every country to man
date a different regime to govern the inland rail leg of an 
international through shipment; and, as explained above, 
Congress, by enacting COGSA, has opted for allowing ship
ments governed by a single through bill. And if the objec
tion is that today’s decision will undermine the results of 
these international negotiations in some way, that concern is 
met by the fact that the United States Government has 
urged the result the Court adopts today. See Brief for 
United States as Amicus Curiae 13–29. 

Congress has decided to allow parties engaged in interna
tional maritime commerce to structure their contracts, to a 
large extent, as they see fit. It has not imposed Carmack’s 
regime, textually and historically limited to the carriage of 
goods received for domestic rail transport, onto what are “es
sentially maritime” contracts. Kirby, 543 U. S., at 24. 

V 

“K” Line received the goods in China, under through bills 
for shipment into the United States. “K” Line was thus not 
a receiving rail carrier under Carmack and was not required 
to issue bills of lading under that amendment. Union Pacific 
is also not a receiving carrier for this carriage and was 
thus not required to issue Carmack-compliant bills. Be
cause the journey included no receiving rail carrier that had 
to issue bills of lading under Carmack, Carmack does not 
apply. The parties’ agreement to litigate these cases in 
Tokyo is binding. The cargo owners must abide by the con
tracts they made. 
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* * * 

The judgment of the Court of Appeals for the Ninth Cir
cuit is reversed, and the cases are remanded for further pro
ceedings consistent with this opinion. 

It is so ordered. 

Justice Sotomayor, with whom Justice Stevens and 
Justice Ginsburg join, dissenting. 

In my view, the Carmack Amendment to the Interstate 
Commerce Act (ICA or Act), § 7, 34 Stat. 595, plainly applies 
to the inland leg of a multimodal shipment traveling on an 
international through bill of lading. Unless they have per
missibly contracted around Carmack’s requirements, rail 
carriers in the United States such as petitioner Union Pacific 
are subject to those requirements, even though ocean carri
ers such as petitioner “K” Line are not. To avoid this sim
ple conclusion, the Court contorts the statute and our cases, 
misreads the statutory history, and ascribes to Congress a 
series of policy choices that Congress manifestly did not 
make. Because I believe Carmack provides the default legal 
regime for rail transportation of cargo within the United 
States, regardless of whether the shipment originated 
abroad, I would reach the second question presented: 
whether Union Pacific was free to opt out of Carmack under 
49 U. S. C. § 10709, or whether Union Pacific first had to offer 
“K” Line, its contractual counterparty, Carmack-compliant 
terms under § 10502. As to that question, I would hold that 
opt-out under § 10709 was not available and would remand 
to the District Court to consider in the first instance whether 
Union Pacific satisfied its obligations under § 10502. For 
these reasons, I respectfully dissent. 

I 

The Court’s interpretation of Carmack’s scope is wrong as 
a matter of text, history, and policy. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 89 (2010) 113 

Sotomayor, J., dissenting 

A 

1 

I begin with the statute’s text. Two provisions guide my 
conclusion that Carmack provides the default legal regime 
for the inland leg of a multimodal shipment traveling on an 
international through bill of lading: § 11706(a), which outlines 
the basic requirements for liability under Carmack, and 
§ 10501(a), which defines the jurisdiction of the Surface 
Transportation Board (STB or Board), the successor to the 
Interstate Commerce Commission (ICC), see ante, at 97. 
Section 11706(a) states as follows: 

“A rail carrier providing transportation or service 
subject to the jurisdiction of the Board under this part 
shall issue a receipt or bill of lading for property it re
ceives for transportation under this part. That rail car
rier and any other carrier that delivers the property and 
is providing transportation or service subject to the ju
risdiction of the Board under this part are liable to the 
person entitled to recover under the receipt or bill of 
lading. The liability imposed under this subsection is 
for the actual loss or injury to the property caused by— 

“(1) the receiving rail carrier; 
“(2) the delivering rail carrier; or 
“(3) another rail carrier over whose line or route the 

property is transported in the United States or from a 
place in the United States to a place in an adjacent for
eign country when transported under a through bill of 
lading. 
“Failure to issue a receipt or bill of lading does not affect 
the liability of a rail carrier. A delivering rail carrier 
is deemed to be the rail carrier performing the line-haul 
transportation nearest the destination but does not in
clude a rail carrier providing only a switching service at 
the destination.” 
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With respect to the Board’s jurisdiction, § 10501(a) provides 
as follows: 

“(1) Subject to this chapter, the Board has jurisdic
tion over transportation by rail carrier that is— 

“(A) only by railroad; or 
“(B) by railroad and water, when the transportation 

is under common control, management, or arrangement 
for a continuous carriage or shipment. 

“(2) Jurisdiction under paragraph (1) applies only to 
transportation in the United States between a place in— 

“(A) a State and a place in the same or another State 
as part of the interstate rail network; 

. . . . . 
“(E) the United States and another place in the 

United States through a foreign country; or 
“(F) the United States and a place in a foreign 

country.” 

“A simple, straight-forward reading of [these provisions] 
practically compels the conclusion that the Carmack Amend
ment applies in a typical multimodal carriage case with 
inland damage.” Sturley, Maritime Cases About Train 
Wrecks: Applying Maritime Law to the Inland Damage of 
Ocean Cargo, 40 J. Maritime L. & Comm. 1, 13 (2009) (herein
after Train Wrecks). The first sentence of § 11706(a) sets 
forth the circumstances in which a receiving rail carrier must 
issue a bill of lading: when property is first “receive[d]” for 
domestic transportation. This sentence does not define the 
full scope of Carmack liability, however, as the penultimate 
sentence of § 11706(a) makes the absence of a bill of lading 
ultimately immaterial to the question of Carmack liability. 
Instead, the second sentence of § 11706(a) establishes Car
mack’s expansive scope, explaining which carriers are sub
ject to Carmack liability: not only the rail carrier that re
ceives the property, but also “any other carrier that delivers 
the property and is providing transportation or service sub
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ject to the jurisdiction of the Board under this part.” Criti
cally, that a rail carrier’s provision of “transportation or 
service subject to the jurisdiction of the Board” is the cri
terion that establishes liability under Carmack demonstrates 
that Carmack’s scope must be considered in tandem with 
the provision describing the Board’s jurisdiction over rail 
carriage. 

Under that provision, the Board has authority “over trans
portation by rail carrier,” either when that transportation is 
“only by railroad” or when it is “by railroad and water, when 
the transportation is under common control, management, 
or arrangement for a continuous carriage or shipment.” 
§ 10501(a)(1). Board jurisdiction over transportation by rail 
carrier “applies only to transportation in the United States,” 
not to transportation abroad. § 10501(a)(2). Within the 
United States, however, Board jurisdiction exists broadly 
whenever that transportation is “between,” inter alia, “a 
place in . . . a State and a  place in the same or another 
State as part of the interstate rail network,” “a place in . . .  
the United States and another place in the United States 
through a foreign country,” or “a place in . . . the United 
States and a place in a foreign country.” §§ 10501(a)(2)(A), 
(E), (F). 

With the jurisdictional framework in mind, I return to the 
final sentences of Carmack, § 11706. The third sentence 
clarifies that liability under Carmack is imposed upon 
(1) “the receiving rail carrier” (which, under the first sen
tence of § 11706(a) and the definition of the Board’s jurisdic
tion over domestic rail carriage in § 10501(a), is the rail car
rier that first receives the property for transportation in the 
United States); (2) “the delivering rail carrier” (which, under 
the last sentence of § 11706(a) and the Board’s jurisdiction 
over domestic rail carriage in § 10501(a), is the final rail car
rier providing the long-distance transportation “nearest the 
destination” in the United States); and (3) “another rail car
rier over whose line or route the property is transported in 
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the United States or from a place in the United States to a 
place in an adjacent foreign country when transported under 
a through bill of lading.” § 11706(a). This last phrase in 
§ 11706(a)(3) serves two functions. It ensures that, where 
the entire rail transportation is “[with]in the United States,” 
any connecting rail carrier between the point at which 
the goods were received and the point at which the goods 
were delivered is liable under Carmack. It also ensures 
that, where the final destination of the goods is in Canada or 
Mexico, such that there is no domestic “delivering” carrier, 
a connecting carrier taking on the goods in the United States 
will remain subject to Carmack as it travels toward its 
foreign destination while still in the United States. (As 
noted, the jurisdictional provision, incorporated by reference 
in § 11706(a), is limited to “transportation in the United 
States,” § 10501(a)(2).) 

The language of Carmack thus announces an expansive in
tent to provide the liability regime for rail carriage of prop
erty within the United States. Once a first domestic rail 
carrier subject to the Board’s jurisdiction receives property 
in the United States, Carmack attaches, regardless of where 
the property originated. Carmack then applies to any other 
rail carrier subject to the Board’s jurisdiction in the chain of 
transportation, no matter whether the ultimate destination 
of the property is in the United States or elsewhere, for the 
period the carrier is traveling within the United States. 

It seems to me plain that, under these broadly inclusive 
provisions, Carmack governs rail carriers such as Union Pa
cific for any transportation of cargo within the United States, 
whether or not their domestic transportation is part of a 
multimodal international shipment, and whether or not they 
actually issued a domestic bill of lading. There is no ques
tion that Union Pacific is a “rail carrier” that is “subject to 
the jurisdiction of the Board.” § 11706(a). It “receive[d]” 
the cargo, ibid., in California for domestic transportation to 
four different domestic inland locations—i. e., “between a 
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place in . . . a State  and a  place in . . .  another State,” 
§ 10501(a)(2)(A)—while the shipment itself was transported 
“between a place in . . . the United States and a place 
in a foreign country,” § 10501(a)(2)(F). Union Pacific should 
have issued a bill of lading for the cargo it received, but its 
failure to do so does not shield it from liability, as § 11706(a) 
makes clear. Carmack therefore provides the legal regime 
governing Union Pacific’s rail transportation in these cases. 

Carmack does not, however, govern ocean carriers such as 
“K” Line, because such carriers are not “rail carrier[s] pro
viding transportation or service subject to the jurisdiction 
of the Board.” § 11706(a). The ICA defines a “rail carrier” 
as “a person providing common carrier railroad transpor
tation for compensation.” § 10102(5). To resolve whether 
“K” Line meets this definition, I would apply the STB’s 
well-established test and ask whether it “conduct[s] rail oper
ations” and “ ‘hold[s] out’ that service to the public.” Asso
ciation of P&C Dock Longshoremen v. Pittsburgh & Con
neaut Dock Co., 8 I. C. C. 2d 280, 290 (1992). 

Respondents—the owners of cargo that was allegedly 
damaged during Union Pacific’s train derailment in Okla
homa, ante, at 93–95—primarily contend that “K” Line con
ducted rail operations by using containers to transport the 
cargo from China to the United States in conjunction with 
Union Pacific’s subsequent carriage of those same containers. 
Brief for Respondents 82–83 (noting that the statutory defi
nition of “railroad” includes “ ‘intermodal equipment used [by 
or] in connection with a railroad,’ ” § 10102(6)(A)). This in
terpretation goes too far. Read so literally, the statute 
would render a truck a railroad simply because the truck 
transported containers during a journey in which the con
tainers also traveled by rail. Such a reading would gut the 
separate provisions of the ICA governing motor carriage in 
Subtitle IV, Part B, of Title 49. The ICA’s broad description 
of what the term “railroad” “includes,” § 10102(6), is better 
read as ensuring that all services a rail carrier conducts are 
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regulated under the Act “to prevent overcharges and dis
criminations from being made under the pretext of perform
ing such additional services.” Cleveland, C., C. & St. L. R. 
Co. v. Dettlebach, 239 U. S. 588, 594 (1916). 

At oral argument, respondents focused on a separate argu
ment, contending that “K” Line should be considered a rail 
carrier because it conducts substantial rail operations at its 
depot facility in Long Beach, California. Tr. of Oral Arg. 
37 (describing transportation between Port of Los Angeles, 
where “K” Line’s private chassis transport the containers on 
the port’s train tracks to the Los Angeles train depot, where 
the containers are loaded onto Union Pacific trains for inland 
transportation). I agree with the Board, however, that 
“ ‘ownership and operation of private terminal facilities, 
including rail yards,’ ” is not sufficient to bring a shipper 
within the definition of “ ‘a rail carrier subject to [Board] 
jurisdiction’ ” where the “ ‘terminal is maintained for [the 
ocean common carrier’s] exclusive use in interchanging cargo 
with rail and motor carriers providing inland transporta
tion.’ ” Joint Application of CSX Corp. & Sea-Land Corp. 
Under 49 U. S. C. § 11321, 3 I. C. C. 2d 512, 519 (1987).1 

The jurisdictional provisions of the ICA and the Shipping 
Act of 1984, 46 U. S. C. § 40101 et seq., confirm my view that 
“K” Line is not a rail carrier “subject to the jurisdiction of 
the Board,” 49 U. S. C. § 11706(a), under Carmack. The 
STB’s jurisdiction over transportation by rail carriers is “ex
clusive,” § 10501(b), while ocean carriers are subject to the 
jurisdiction of the Federal Maritime Commission (FMC), 46 
U. S. C. § 40102; see also 46 CFR § 520.1 (2009). In addition, 
the Board’s jurisdiction over water carriage is limited to do
mestic water carriage. 49 U. S. C. § 13521(a)(3). The Board 
itself has concluded that ocean carriers providing intermodal 

1 Because I do not think that “K” Line conducts rail operations at all, 
I would not reach the question whether “K” Line holds itself out as offer
ing rail common carriage. Compare Brief for Respondents 84–85 with 
Reply Brief for Petitioners in No. 08–1553, pp. 7–10. 
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transportation jointly with inland rail and motor carriers are 
subject to the FMC’s jurisdiction rather than its own. See 
Improvement of TOFC/COFC Regulations, 3 I. C. C. 2d 869, 
883 (1987). 

For these reasons, Carmack governs Union Pacific but not 
“K” Line for the inland transportation at issue in these cases. 

2 

In finding Carmack inapplicable to the inland transporta
tion in these cases, the majority relies on the fact that Car
mack does not govern ocean carriers such as “K” Line. 
While I agree that “K” Line is not a rail carrier, the majority 
places too much weight on that determination. That the 
ocean carrier “K” Line is not subject to Carmack does not 
affect the determination that the rail carrier Union Pacific 
is, for the textual reasons I have explained. The majority’s 
contrary reading of the statute reflects four fundamental 
errors. 

First, the majority reads the term “receiving rail carrier” 
in § 11706(a) too narrowly. There is simply no basis in the 
text of the statute to support the majority’s conclusion that 
Carmack applies only when the first rail carrier in the chain 
of transportation accepted the cargo at the shipment’s point 
of origin. Cf. ante, at 101, 103. The two cases the majority 
cites for this proposition are inapposite, as neither addresses 
an international, multimodal shipment in which the first leg 
of the trip was by ocean.2 In St. Louis, I. M. & S. R. Co. v. 
Starbird, 243 U. S. 592, 594 (1917), the entire shipment was 
by rail from Arkansas to New York City. And in Mexican 
Light &  Power Co.  v. Texas Mexican R. Co., 331 U. S. 731, 
732 (1947), the entire shipment was by rail from Pennsylva
nia to Mexico. Given that the first rail carrier was in each 
case the carrier that received the goods from the shipper and 

2 The additional cases the United States cites for this proposition suffer 
from this same flaw. See Brief for United States as Amicus Curiae 
27–28; Tr. of Oral Arg. 20. 
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issued a through bill of lading, it is unsurprising that the 
Court, applying Carmack, described that carrier as the “ini
tial carrier.” 243 U. S., at 595; 331 U. S., at 733. But noth
ing in these cases, and nothing in Carmack itself, requires 
that the “receiving carrier” take the goods from the shipper 
at the shipment’s point of origin.3 

Instead, these cases are compatible with my view that the 
“receiving carrier” is any rail carrier that first receives cargo 
for transportation in the United States. Union Pacific, 
which is unquestionably a “rail carrier” in the normal sense 
of those words, is also the “receiving carrier” subject to lia
bility under Carmack.4 Our opinion in Reider v. Thompson, 
339 U. S. 113 (1950), further supports this reading. There 
we explained that the test for Carmack applicability “is not 
where the shipment originated, but where the obligation of 
the carrier as receiving carrier originated.” Id., at 117. 
Because Carmack applies to domestic rail transport, and the 
domestic rail carrier’s obligation in that case arose in New 
Orleans where the rail carrier received the goods, it did not 
matter that the shipment began overseas in Buenos Aires. 
Similarly, in the instant cases, because Union Pacific’s obliga
tions to transport by rail originated in California, it does not 
matter that the shipment began overseas in China.5 

3 Carmack’s venue provision refers to the “receiving rail carrier” as the 
“originating rail carrier” and states that the proper venue for a lawsuit 
against this carrier is “the judicial district in which the point of origin is 
located.” § 11706(d)(2)(A)(i). Especially because the focus of Carmack is 
on transportation by rail, the phrase “point of origin” in this context is 
best read as referring to the point of origin of the “originating rail carri
er[’s]” transportation, not the point of origin of the shipment. 

4 The majority suggests that respondents “conceded” at oral argument 
that Union Pacific was not a receiving carrier but only a delivering carrier. 
Ante, at 104. Of course, this Court is not bound by a party’s concession 
in our interpretation of a statute. See, e. g., Massachusetts v. United 
States, 333 U. S. 611, 624–625 (1948). 

5 Contrary to Union Pacific’s suggestion, Brief for Petitioner in No. 08– 
1554, p. 33, its obligations did not originate in China. “K” Line’s bills 
of lading, issued in China, “entitled [“K” Line] to sub-contract on any 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 89 (2010) 121 

Sotomayor, J., dissenting 

Second, the majority errs in suggesting that the issuance 
of an international through bill of lading precludes the appli
cability of Carmack. Cf. ante, at 101–102, 104–105. The 
cases on which the majority relies do not stand for this prop
osition. In Reider, the Court found Carmack applicable 
when the first domestic rail carrier issued a bill of lading 
from New Orleans to Boston. Although we observed in that 
opinion that there was no through bill of lading from Buenos 
Aires to Boston, 339 U. S., at 117, we did not say, and it is 
not a necessary corollary, that the presence of such a bill of 
lading would have commanded a different result. The ob
servation is better read as indicating that no law other than 
Carmack could possibly have applied in that case: Because 
“the shipment . . . could not have moved an inch beyond New 
Orleans under the ocean bill,” id., at 118, a new domestic bill of 
lading for domestic transportation was required, and as to that 
transportation, we held, Carmack unquestionably applied. 

For its part, Mexican Light held only that, where the first 
rail carrier in the chain of transportation issued a bill of lad
ing, a subsequent bill of lading issued by a later rail carrier 
was void because Carmack contemplates one through bill of 
lading governing the entire journey by rail. 331 U. S., at 
734. A subsequent bill of lading by a connecting rail carrier, 
however, can be void under Carmack without requiring the 
conclusion that an international through bill of lading involv

terms . . . all duties whatsoever undertaken,” App. 145, and therefore did 
not create any obligation on the part of Union Pacific in China. In turn, 
the agreement between “K” Line and Union Pacific—which “K” Line made 
“by and through its duly authorized agent and representative in the 
United States, ‘K’ Line AMERICA, INC. . . . , a Michigan corporation,” 
id., at 120—was a multiyear contract committing “K” Line to “tender to 
[Union Pacific] not less than 95% of its Container traffic,” ibid., but did 
not actually commit “K” Line to deliver any particular piece of cargo to 
Union Pacific. As “K” Line explains, then, “the Agreement [with Union 
Pacific] was a ‘requirements’ contract, which did not become effective as 
to any particular container until ‘K’ Line delivered it” to Union Pacific in 
California. Brief for Petitioners in No. 08–1553, p. 12. 
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ing initial transportation by ocean carrier would void a sub
sequent bill of lading issued in the United States by the first 
rail carrier in the domestic chain of transportation. Because 
the text of Carmack expressly requires a bill of lading to be 
issued for property “receive[d] for transportation under this 
part,” and Union Pacific first received the property for rail 
transportation in the United States, it should have issued a 
bill of lading. Of course, its failure to do so did not affect 
its liability under Carmack (or that of a subsequent connect
ing or delivering carrier), as § 11706(a) explicitly states. 

Third, the majority errs in giving weight to the differ
ence in scope between Carmack liability and the jurisdiction 
of the Board. Ante, at 105. I agree with the majority 
that Carmack’s reach is narrower than the Board’s jurisdic
tion. The Board’s jurisdiction extends over transportation 
by rail carrier “in the United States between a place in . . . 
the United States and a place in a foreign country,” 
§ 10501(a)(2)(F), which indicates that it does not matter 
whether the movement of the transportation is from the 
United States to the foreign country or from the foreign 
country to the United States.6 In contrast, Carmack applies 
only when a rail carrier first receives property in the United 
States, § 11706(a), and therefore would not apply to a rail 
carrier originating in Canada and delivering in the United 

6 The ICA’s jurisdictional provision uses the term “foreign country” to 
describe the Board’s jurisdiction, § 10501(a)(2)(F), while Carmack uses the 
term “adjacent foreign country” to describe the liability of connecting car
riers, § 11706(a)(3). I find the difference between these terms to be of no 
moment. Section 10501 describes the Board’s jurisdiction over rail carri
ers, and it is impossible to have connecting rail lines between the United 
States and a foreign country that is not adjacent. This reading is con
firmed by § 10501(a)(2)(E), which refers to the Board’s jurisdiction over 
transportation by railroad “in the United States between a place in . . . 
the United States and another place in the United States and a foreign 
country.” No rail transportation between two places in the United States 
that is interrupted by rail transportation through a foreign country could 
be through a foreign country that is anything but adjacent. 
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States without transferring the property to a domestic rail 
carrier.7 As long as there is a receiving rail carrier in 
the United States, however, Carmack attaches. Because 
the property at issue in these cases was received in the 
United States for domestic transportation by Union Pacific, 
Carmack governs the rail carrier’s liability. 

Finally, the majority misunderstands the role I believe 
Carmack liability plays in international shipments to the 
United States. My reading of the statute would not “outlaw 
through shipments under a single bill of lading.” Ante, 
at 104. To the contrary, an overseas ocean carrier like “K” 
Line can still issue a through bill of lading governing the 
entire international trip to an American destination. That 
bill of lading reflects the ocean carrier’s agreement with and 
obligations to the original shipper of the cargo. As the 
ocean carrier has no independent Carmack obligations of its 
own, the ocean carrier and the shipper are free to select 
whatever liability terms they wish to govern their relation
ship during the entire shipment. See infra, at 131. Car
mack simply requires an American “receiving rail carrier” 
like Union Pacific to issue a bill of lading to the party from 
whom it received the goods for shipment—here, “K” Line. 
See Norfolk Southern R. Co. v. James N. Kirby, Pty Ltd., 543 
U. S. 14, 33 (2004) (“When an intermediary contracts with a 
carrier to transport goods, the cargo owner’s recovery 
against the carrier is limited by the liability limitation to 
which the intermediary and carrier agreed”); Great North
ern R. Co. v. O’Connor, 232 U. S. 508, 514–515 (1914) (holding 
that a railroad company is entitled to treat the intermediary 
forwarder as the shipper). As to that bill of lading, Car
mack provides the legal regime and defines the relationship 
between the contracting parties (unless they have agreed to 
contract out of Carmack, see infra, at 134–137). The issu
ance of this second bill of lading, however, in no way under

7 This situation is consistent with historical agreements between the 
ICC and its Canadian counterpart. See infra, at 125–126. 
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mines the efficiency of the through bill of lading between the 
ocean carrier and the original shipper, nor does it require 
that those parties bind themselves to apply Carmack to the 
inland leg.8 

B 

In addition to misreading the text, the Court’s opinion mis
applies Carmack’s statutory history. The Court states that 
no version of Carmack has ever applied to imports originat
ing overseas on a through bill of lading. Ante, at 107. The 
Court further asserts that, because Congress stated that the 
1978 recodification of the ICA effected no “substantive 
change,” Carmack should be read consistently with this his
torical practice. Ante, at 108. There are three problems 
with this analysis. 

First, if “Congress intended no substantive change” to 
Carmack in the 1978 recodification, “that would mean only 
that the present text is the best evidence of what the law 

8 The majority seems to find it troubling that my view “would require two 
bills of lading.” Ante, at 104. But international shipments frequently 
contain more than one bill of lading. See, e. g., Kirby, 543 U. S., at 30–33 
(interpreting the parties’ obligations under two bills of lading, one be
tween a shipper and a freight forwarding company to which the shipper 
originally delivered its goods, and one between the freight forwarding 
company and the ocean carrier to which the freight forwarder delivered 
the shipper’s goods). The majority also suggests that an original shipper 
might not be able to sue Union Pacific under the terms of Union Pacific’s 
bill with “K” Line. Ante, at 104–105. In Kirby, however, we took as a 
given that the shipper could sue the inland rail carrier, even though the 
shipper was not a party to the rail carrier’s bill of lading with an interme
diary. Indeed, we held that in an action against the rail carrier, the ship
per was bound to the terms of the bill of lading governing the rail carrier’s 
transportation, even though those terms were less generous than the 
terms in the shipper’s through bill of lading with the freight forwarder 
with which it originally contracted. 543 U. S., at 33–34. We observed 
that the shipper could sue the freight forwarder to recover the difference. 
Id., at 35. In light of this analysis, I see no reason to doubt a shipper’s 
ability to sue an American rail carrier under Carmack, even though its bill 
of lading with an overseas ocean carrier is not governed by Carmack. 
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has always meant, and that the language of the prior ver
sion cannot be relied upon to support a different reading.” 
Keene Corp. v. United States, 508 U. S. 200, 221 (1993) (Ste

vens, J., dissenting). Because the present text of Carmack 
indicates that it applies to the domestic inland rail transpor
tation of a multimodal international shipment, there is no 
reason to rely on Congress’ statement in the recodification. 

Second, there is no necessary conflict between the pre-1978 
version of Carmack and my reading of the current text. 
The pre-1978 text referred to a carrier “receiving property 
for transportation from a point in one State or Territory or 
the District of Columbia to a point in another State, Terri
tory, [or the] District of Columbia, or from any point in the 
United States to a point in an adjacent foreign country.” 49 
U. S. C. § 20(11) (1976 ed.).9 A rail carrier, like Union Pacific, 
that receives property in California for transportation to lo
cations in the American Midwest “receiv[es] property from a 
point in one State . . . to a point in another State,” regardless 
of whether the property originated in California or China. 
The geographical restriction “from any point in the United 
States to a point in an adjacent foreign country” simply re
flected agreements between the ICC and its Canadian coun
terpart to respect each other’s regulation of rail carriage 
originating in that country. See Brief for United States as 
Amicus Curiae 17–18 (hereinafter Brief for United States). 
It does not indicate any rejection of Carmack’s applicability 
to imports as a whole or exports to a nonadjacent foreign 
country.10 Instead, the “adjacent foreign country” provision 

9 The pre-1978 version of Carmack referred generally to a “carrier,” 
rather than a “rail carrier.” It was not until 1995 that Congress distin
guished between Carmack’s applicability to rail carriers, § 11706, and 
motor carriers, freight forwarders, and domestic water carriers, § 14706. 
Pub. L. 104–88, § 102(a), 109 Stat. 804, 847–849, 907–910. 

10 The Court ignores a further reason to believe that prior to 1978, Car
mack could be understood to apply to imports as well as exports. Even 
assuming (contrary to my view) that the relevant language in Carmack 
governing any international commercial exchange was the phrase “from 
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was expansive rather than limiting, ensuring that Carmack 
would apply where a shipment traveled by rail from New 
York City through to Montreal without stopping at the bor
der of Canada. 

Third, to the extent there are meaningful differences be
tween the pre-1978 text of Carmack and its current text, it 
is the current text that we should interpret, regardless of 
Congress’ general hortatory statement in the 1978 Public 
Law applicable to the entire ICA. As we have often ob
served, “[a] specific provision controls one of more general 
application.” Gozlon-Peretz v. United States, 498 U. S. 395, 
407 (1991). The general statement that Congress intended 
no change to the ICA should not require us to ignore what 
the current text of the specific Carmack provision says, as 
both Union Pacific and “K” Line explicitly ask us to do. See 
Brief for Petitioner in No. 08–1554, p. 20 (“The Pre-1978 
Statutory Language Controls This Case”); Brief for Petition
ers in No. 08–1553, pp. 41–49 (arguing for reliance on pre
1978 text). Petitioners’ view of statutory interpretation 

any point in the United States to a point in an adjacent foreign country,” 
the seemingly unidirectional “from . . . to” could reasonably have been 
interpreted as also encompassing “to . . . from” in light of our decision in 
Galveston, H. & S. A. R. Co. v. Woodbury, 254 U. S. 357 (1920). In that 
case, this Court interpreted similar “from . . . to” language in the juris
dictional section of the ICA as conferring jurisdiction on the ICC over 
all transportation between such countries. Id., at 359–360 (construing 
“ ‘transportation . . .  from any place in the United States to an adjacent 
foreign country’ ” in former 49 U. S. C. § 1 to include “transportation . . . 
from that country to the United States”). Given the “presumption that a 
given term is used to mean the same thing throughout a statute,” Brown 
v. Gardner, 513 U. S. 115, 118 (1994) (citing Atlantic Cleaners & Dyers, 
Inc. v. United States, 286 U. S. 427 (1932)), our construction of “from . . . 
to” in the ICA’s jurisdictional provision could reasonably have been read 
to sweep imports within the scope of Carmack. I would not, however, 
read “from . . . to” in the current version of § 11706(a)(3) to encompass “to 
. . . from,” as Congress specifically amended the similar language in the 
jurisdictional provision at § 10501(a)(2) to “between” while leaving intact 
the “to . . .  from” in Carmack, against the background of Woodbury. 
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would give rise to an unwieldy—and unjust—system. I 
would have thought it beyond cavil that litigants are entitled 
to rely on the currently applicable version of enacted stat
utes to determine their rights and obligations. 

In the final analysis, the meaning of the pre-1978 language 
is murky, and Congress’ instruction that the 1978 recodifica
tion effected no substantive change provides no meaningful 
guidance. The current text does not restrict Carmack’s cov
erage to trade with adjacent foreign countries, and it makes 
no distinction between imports and exports. Carmack’s am
biguous history cannot justify reading such atextual limita
tions into the statute.11 

11 The United States, as amicus in support of “K” Line and Union Pa
cific, makes an effort to find such limitations in the current statutory text. 
See Brief for United States 21; see also Reply Brief for Petitioner in 
No. 08–1554, p. 10 (agreeing with the United States’ interpretation). This 
argument is unpersuasive. The United States observes that § 11706(a)(3) 
describes the liability of “another rail carrier over whose line or route the 
property is transported in the United States or from a place in the United 
States to a place in an adjacent foreign country when transported under 
a through bill of lading.” (Emphasis added.) According to the United 
States, “[t]hat textual limitation, when read in light of Carmack’s purpose, 
reflects Congress’s continued intent to restrict Carmack to the carriage of 
goods between places in the United States and for export to an adjacent 
foreign country.” Brief for United States 21. As I have already ex
plained, however, once a domestic rail carrier first receives property 
for transportation within the United States, regardless of where the prop
erty itself originated, Carmack applies. Supra, at 114–117. Section 
11706(a)(3) simply ensures that when a connecting carrier that neither 
received the property in the United States nor delivered it in the United 
States transports the property from the United States to either Canada or 
Mexico, that connecting carrier remains subject to Carmack liability during 
the part of the transportation that is in the United States. Further, as I 
explain below, see infra, at 128–131, Carmack’s purpose would be better 
effectuated by applying its provisions inland as the default rule. In any 
event, the “adjacent foreign country” provision in § 11706(a)(3) has no 
bearing on the rail transportation provided in these cases by Union Pacific 
as “receiving rail carrier,” § 11706(a), from California to four locations in 
the American Midwest. To this transportation, Carmack plainly applies. 
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C 

The Court’s suggestion that its interpretation properly ef
fectuates the goals of Carmack and “attains the most consist
ency between Carmack and [the Carriage of Goods by Sea 
Act (COGSA)],” ante, at 108, reflects its fundamental mis
understanding of these statutes and the broader legal con
text in which the international shipping industry functions. 
As the mandatory default regime governing the relationship 
between an American receiving rail carrier and its direct 
contracting partner (here an overseas ocean carrier), Car
mack permits the shippers who contract for a through bill of 
lading with the ocean carrier to receive the benefit of Car
mack through that once-removed relationship. Such a legal 
regime is entirely consistent with COGSA and industry 
practice. 

As noted, the Court’s position as to Carmack rests on its 
erroneous belief that the “receiving carrier” must receive 
the goods at the point of the shipment’s origin. Ante, at 
103–106. Because Carmack provides that suit against the 
receiving rail carrier “may only be brought . . . in the  judicial 
district in which the point of origin is located,” 49 U. S. C. 
§ 11706(d)(2)(A)(i), and defines “judicial district” as only a 
federal or state court, § 11706(d)(2)(B), the Court mistakenly 
concludes that were Carmack to apply to inland transporta
tion of international shipments, “there would often be no 
venue in which to sue the receiving carrier” because that 
carrier would have received the goods in a foreign country 
where no federal or state court exists, ante, at 105–106, 108. 
Contrary to the Court’s suggestion, however, the proper 
venue in which to sue a receiving carrier under Carmack 
is the location in which the first domestic rail carrier 
received the goods for domestic transportation. Supra, at 
115–116, 120. 

Nor is it true that Carmack’s focus is on providing a single 
through bill of lading for an entire shipment. Ante, at 108. 
Carmack’s purpose in § 11706 is to ensure that a single bill 
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of lading, with a single protective liability regime, governs 
an entire shipment by rail carrier within the United States.12 

It does not require the rail carrier to offer Carmack
compliant terms to anyone but the party with whom the rail 
carrier contracts when it receives the goods. It does not 
place obligations on the relationship between any overseas 
carrier and any overseas shipper that operate under their 
own bill of lading. That Congress expected different liabil
ity regimes to govern ocean and rail carriers can be inferred 
from the different regulatory oversight provided for each 
type of carrier—the FMC for the former, the STB for the 
latter, see supra, at 118–119. 

Moreover, that Carmack provides certain greater protec
tions than does COGSA demonstrates that one of Carmack’s 
purposes—beyond simply the fact of a single bill of lading 
governing all rail transportation—was to specify a protec
tive liability regime for that part of the shipment only. As 
compared to COGSA, Carmack provides heightened liability 
rules for rail transportation, compare COGSA § 4, 49 Stat. 
1209, note following 46 U. S. C. § 30701, p. 1179, with 49 
U. S. C. §§ 11706(a)–(c); stricter venue requirements, compare 
Vimar Seguros y Reaseguros, S. A. v. M/V Sky Reefer, 515 
U. S. 528, 535 (1995), with § 11706(d); and more generous time 
allowances for filing suit, compare COGSA § 3(6), at 1179, 
with § 11706(e). Congress is evidently wary of creating 
broad exemptions from Carmack’s regime: While Congress 
has given expansive authority to the STB to deregulate car
riers from the requirements of the ICA, it has precluded the 
STB from excusing carriers from complying with Carmack. 
See infra, at 136 (discussing § 10502). By taking Carmack’s 
protections out of the picture for goods that travel by rail in 
the United States whenever the goods first traveled by ocean 
liner, it is the Court that “undermine[s] Carmack’s pur

12 A separate version of Carmack applies to motor and other nonrail 
carriers within the United States. See n. 9, supra. 
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poses,” ante, at 108. Cf. Reider, 339 U. S., at 119 (applying 
Carmack to domestic rail transportation of goods, even 
where the goods originated overseas, in order to avoid “im
muniz[ing] from the beneficial provisions of the [Carmack] 
Amendment all shipments originating in a foreign country 
when reshipped via the very transportation chain with which 
the Amendment was most concerned”). 

The Court’s suggestion that its interpretation best com
ports with the goals of COGSA fares no better. The Court 
is correct, ante, at 99, that Congress has permitted parties 
contractually to extend COGSA, which, by its own terms, 
applies only to the period “from the time when the goods are 
loaded on to the time when they are discharged from the 
ship.” §§ 1(e), 7, at 1178, 1180. But the Court ignores that 
COGSA specifically contemplates that there may be “other 
law” that mandatorily governs the inland leg, and makes 
clear that contractual extension of COGSA does not trump 
this law. § 12, at 1180 (“Nothing in [COGSA] shall be con
strued as superseding . . . any  other law which would be 
applicable in the absence of [COGSA], insofar as they relate 
to the duties, responsibilities, and liabilities of the ship or 
carrier prior to the time when the goods are loaded on or 
after the time they are discharged from the ship”); see also 
Sturley, Freedom of Contract and the Ironic Story of Section 
7 of the Carriage of Goods by Sea Act, 4 Benedict’s Maritime 
Bull. 201, 202 (2006) (“It is highly ironic to suggest that sec
tion 7 was intended to facilitate the extension of COGSA 
[inland]. The unambiguous history demonstrates that sec
tion 7 was specifically designed to accomplish exactly the 
opposite result”). Notably, when it wants to do so, Congress 
knows how to specify that a contractual extension of COGSA 
supersedes other law: COGSA elsewhere defines a limited 
circumstance—the carriage of goods by sea between ports of 
the United States—in which a contractual extension of 
COGSA has the force of law. § 13, at 1180 (providing that 
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such bills of lading “shall be subjected hereto as fully as if 
subject hereto by the express provisions of [COGSA]”). 
That Congress did not make the same provision for inland 
travel is powerful evidence that it meant for Carmack to re
main the default regime on land governing the relationship 
between an inland rail carrier and an overseas carrier with 
which it directly contracted. 

The Court is also wrong that its interpretation avoids the 
risk that two sets of rules will apply to the same shipment 
at different times.13 Ante, at 108–109. Even under the 
Court’s interpretation, two sets of rules may govern, because 
the parties need not extend COGSA to the inland leg—they 
may agree on any terms they choose to cover that transpor
tation. § 7, at 1180 (permitting the parties to “ente[r] into 
any agreement . . . as to the responsibility and liability of 
the carrier or the ship” for the period before the goods are 
loaded on and after they are discharged from the ship (em
phasis added)); see also Train Wrecks 23 (“[C]arriers regu
larly include clauses in their bills of lading to limit their lia
bility [for inland travel] in ways that COGSA prohibits”); 
1 T. Schoenbaum, Admiralty and Maritime Law § 10–4, 
pp. 599–600 (4th ed. 2004) (describing typical non-COGSA 
liability rules parties select for the inland leg). In these 
cases, for example, “K” Line’s bills of lading include certain 
terms governing the inland leg that differ from the terms 
governing the ocean carriage. See, e. g., App. 147 (providing 
different timeframes within which suit must be brought de
pending on whether the actionable conduct “occurred during 
other than Water Carriage”). 

The Court relies heavily on Kirby as identifying the rele
vant policy consideration in these cases, but it takes the 

13 Nor would my interpretation of the statute necessarily require that 
two different regimes apply to each shipment, given the parties’ ability to 
contract around Carmack as long as they follow appropriate procedures, 
infra, at 136–137, and, if they so choose, select COGSA terms. 
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wrong lesson from Kirby. In that case, we were concerned 
about displacing a single federal law, COGSA, with 50 vary
ing state liability regimes.14 543 U. S., at 28–29. The rule 
the Court establishes today creates even greater practical 
difficulties than the regime we criticized in Kirby by displac
ing Carmack with as many liability rules as there are bills 
of lading. It would even permit different liability rules to 
apply to different lawsuits arising out of the same inland ac
cident depending on where each piece of cargo originated. 
Contrary to the Court’s view, then, the value of uniformity 
articulated in Kirby is best promoted by application of Car
mack to the obligations of the rail carrier during the inland 
leg in these cases. Cf. ante, at 99–100, 108–109. 

Finally, while purporting to effectuate the contractual 
choices of the parties in the international multimodal ship
ping industry, ante, at 108–111, the Court ignores the reali
ties of the industry’s operation. The industry has long been 
accustomed to drafting bills of lading that encompass two 
legal regimes, one governing ocean transportation and an
other governing inland transportation, given mandatory law 
governing road and rail carriage in most of Europe and in 
certain countries in Asia and North Africa. See generally 
Convention on the Contract for the International Carriage 
of Goods by Road, May 19, 1956, 399 U. N. T. S. 189; Uniform 
Rules Concerning the Contract for International Carriage of 
Goods by Rail, App. B to the Convention Concerning Inter
national Carriage by Rail, May 9, 1980, 1397 U. N. T. S. 112, 
as amended by Protocol for the Modification of the Conven
tion Concerning International Carriage of Rail of May 9, 
1980, June 3, 1999. Indeed, “K” Line’s own bills of lading 

14 Kirby did not address the question of Carmack’s applicability to the 
inland leg of a multimodal international shipment traveling on a through 
bill of lading because that question was not presented. Brief for United 
States as Amicus Curiae in Norfolk Southern R. Co. v. Kirby, O. T. 2004, 
No. 02–1028, pp. 11–12; ante, at 93. 
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evidence this practice, providing that, where an “applicable 
international convention or national law” exists, “cannot be 
departed from,” and “would have applied” if a separate con
tract for inland carriage had been made between the mer
chant and the inland carrier, those laws govern “K” Line’s 
liability. Brief for Respondents 53. 

The recently signed United Nations Convention on Con
tracts for the International Carriage of Goods Wholly or 
Partly by Sea, also known as the “Rotterdam Rules,” pro
vided an opportunity for the international community to 
adopt rules for multimodal shipments that would be uniform 
for both the ocean and inland legs. See generally Train 
Wrecks 36–39. Instead, the final version of the Rotterdam 
Rules retained the current system in which the inland leg 
may be governed by a different legal regime than the ocean 
leg. See United Nations Convention on Contracts for the 
International Carriage of Goods Wholly or Partly by Sea, 
G. A. Res. 63/122, art. 26, A/RES/63/122 (Dec. 11, 2008). 
The Association of American Railroads and the United 
States, among others, advocated for this outcome.15 See 
Proposal of the United States of America on the Definition 
of “Maritime Performing Party,” U. N. Doc. A/CN.9/WG.III/ 
WP.84, ¶¶ 1–2 (Feb. 28, 2007); Proposal by the United States 
of America, U. N. Doc. A/CN.9/WG.III/WP.34, ¶ 7 (Aug. 7, 
2003); Proposals by the International Road Transport Union 
(IRU), U. N. Doc. A/CN.9/WG.III/WP.90, ¶ 1 (Mar. 27, 2007); 
Preparation of a Draft Instrument on the Carriage of Goods 
[by Sea], Compilation of Replies to a Questionnaire on Door-
to-Door Transport, U. N. Doc. A/CN.9/WG.III/WP.28, pp. 32– 
34, 43 (Jan. 31, 2003) (comments on behalf of the Association 
of American Railroads and the IRU). Thus, the Court’s mis
taken interpretation not only upsets domestic law but also 

15 Petitioner Union Pacific is a leading member of the Association of 
American Railroads. Train Wrecks 37, n. 214. 
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disregards industry practice as evidenced by carefully cali
brated international negotiations.16 

II 

Because, in my view, Carmack provides the default legal 
regime governing the relationship between the rail carrier 
and the ocean carrier during the inland leg of a multimodal 
shipment traveling on a through bill of lading, I would reach 
the second question presented by these cases: whether the 
parties validly contracted out of Carmack. I would hold 
that where, as here, the STB has exempted rail carriers from 
Part A of the ICA pursuant to its authority as set forth in 
49 U. S. C. § 10502, such rail carriers may not use § 10709 to 
opt out of Carmack entirely. Instead, such rail carriers 
must first offer their contractual counterparties Carmack
compliant terms for liability and claims, as § 10502(e) re
quires. Having reached that conclusion, I would remand for 
consideration of whether the requirements of § 10502(e) were 
met in these cases. I set forth these views only briefly, as 
the Court’s determination that Carmack does not apply at 
all makes resolution of these questions moot. 

A 

In the Staggers Rail Act of 1980, Pub. L. 96–448, 94 Stat. 
1895, Congress set forth a national policy of “allow[ing], to 
the maximum extent possible, competition and the demand 
for services to establish reasonable rates for transportation 
by rail” and “minimiz[ing] the need for Federal regulatory 

16 The Court’s observation that nothing in the Rotterdam Rules “re
quires every country to mandate a different regime to govern the inland 
rail leg of an international through shipment” is irrelevant. Ante, at 111. 
The Rotterdam Rules demonstrate simply that it is common practice to 
have different regimes for inland and ocean transportation, so giving full 
effect to Carmack as the default law governing the relationship between 
“K” Line and Union Pacific can hardly be said to “undermine COGSA and 
international, container-based multimodal transport,” ante, at 108. 
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control” of the railroad industry. § 101, id., at 1897. Con
sistent with these goals, 49 U. S. C. §§ 10502 and 10709 pro
vide two options for contracting around the requirements 
of the ICA. 

Section 10502(a) provides that when certain conditions are 
met, the Board “shall exempt,” “to the maximum extent con
sistent with this part,” “a person, class of persons, or a trans
action or service” from either a particular provision of Part 
A of the ICA or the entirety of that Part. Section 10502(f) 
specifies that “[t]he Board may exercise its authority under 
this section to exempt transportation that is provided by a 
rail carrier as part of a continuous intermodal movement.” 
Acting pursuant to this authority, the Board has broadly 
exempted such transportation “from the requirements of 
[the ICA].” 49 CFR § 1090.2 (2009). The authority to issue 
broad exemptions, however, is not unlimited. Under 49 
U. S. C. § 10502(e), “[n]o exemption order issued pursuant to 
this section shall operate to relieve any rail carrier from an 
obligation to provide contractual terms for liability and 
claims which are consistent with the provisions of [Car
mack],” although, at the same time, “[n]othing . . . shall pre
vent rail carriers from offering alternative terms.” Section 
10502(g) further limits the Board from exempting rail carri
ers from their obligations to comply with certain employee 
protections under Part A of the ICA. 

In turn, under § 10709(a), “[o]ne or more rail carriers pro
viding transportation subject to the jurisdiction of the Board 
. . . may enter into a contract with one or more purchasers 
of rail services to provide specified services under specified 
rates and conditions.” Having signed such a contract, a rail 
carrier “shall have no duty in connection with services pro
vided under such contract other than those duties specified 
by the terms of the contract.” § 10709(b). Once such a con
tract is made, that contract, “and transportation under such 
contract, shall not be subject to this part, and may not be 
subsequently challenged before the Board or in any court on 
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the grounds that such contract violates a provision of [Part 
A of the ICA].” § 10709(c)(1). 

According to Union Pacific, § 10502(e) limits only the 
Board’s exemption ability; it does not place any affirmative 
obligation on rail carriers to offer Carmack-compliant terms. 
Rail carriers, Union Pacific contends, may opt out of Car
mack entirely simply by entering into a contract under 
§ 10709, thus escaping any duty imposed by Part A of the 
ICA. I disagree. I am persuaded by the Government’s 
view that because the Board’s order in 49 CFR § 1090.2 ex
empted intermodal rail transportation from all of Part A of 
the ICA, which includes 49 U. S. C. § 10709, “Union Pacific 
could not properly enter into a contract under Section 10709 
to relieve it of its obligations under Section 10502(e).” Brief 
for United States 31. Those obligations require “a rail car
rier providing exempt transportation [to] offer the shipper 
the option of contractual terms for liability and claims con
sistent with Carmack, presumably at a higher rate,” and 
they permit such a rail carrier to “enter into a contract with 
different terms only if the shipper does not select that op
tion.” Id., at 30. 

Observing that the Board’s exemption order relieves inter-
modal rail transportation from the “requirements” of Part A, 
Union Pacific contends that § 10709 is not a requirement but 
a privilege and therefore is not included within the exemp
tion. In clarifying its order, however, the Board has de
scribed the exemption as one from “regulation” under the 
ICA or “application” of that Act. See, e. g., Improvement of 
TOFC/COFC Regulations, 3 I. C. C. 2d, at 869–870. Espe
cially in light of this clarification, there seems little reason 
to ascribe significance to the Board’s use of the word “re
quirements,” instead of the statutory term “provision,” in 
the exemption order. 

The Government aptly describes the policy concerns that 
justify this reading of the interplay between §§ 10502 and 
10709. Brief for United States 31–32. Because a rail carri
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er’s counterparty to a § 10709 contract can ordinarily require 
a rail carrier to comply with common carriage rates and 
terms under Part A (including Carmack), such counterpar
ties possess considerable bargaining power. But rail carriers 
the Board has exempted from Part A under § 10502 lack any 
obligation to comply with that Part. If exempt carriers 
could escape Carmack’s obligations under § 10709, their coun
terparties would be at a significant disadvantage as com
pared to counterparties to contracts with nonexempt carri
ers. Such a disadvantage cannot be squared with Congress’ 
evident intent, as expressed in § 10502(e), to ensure that no 
carrier may be automatically exempted from Carmack. 

This interpretation of §§ 10502 and 10709 imposes no un
fairness on exempt rail carriers. As the Court of Appeals 
explained, “carriers providing exempt transportation gain 
the benefits of deregulation, but lose the opportunity to con
tract for preferable terms under § 10709 without first offer
ing Carmack terms.” 557 F. 3d 985, 1002 (CA9 2009). 
Given rail carriers’ ability to charge higher rates for full Car
mack coverage, see New York, N. H. & H. R. Co. v. Noth
nagle, 346 U. S. 128, 135 (1953), and the likelihood that some 
counterparties will agree to reject Carmack-compliant terms 
in favor of a lower price, such a tradeoff makes eminent 
sense. 

B 

Whether Union Pacific properly contracted out of Carmack 
under § 10502(e) requires a factual determination better 
suited for resolution by the District Court in the first in
stance. Accordingly, I would remand for consideration of 
that issue. Cf. 557 F. 3d, at 1003. Union Pacific also raises 
a related legal argument not decided by the courts below: 
that the forum selection clause at issue in these cases is valid 
because venue is not encompassed within the phrase “con
tractual terms for liability and claims” in § 10502(e). To the 
extent this argument is not waived, it would also be properly 
considered on remand. 
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* * * 

In endorsing a strained reading of the text, history, and 
purpose of Carmack, the Court is evidently concerned with 
a perceived need to enforce the COGSA-based contracts that 
the “sophisticated cargo owners” here made with “K” Line. 
Ante, at 109. But these cases do not require the Court to 
interpret or examine the contract between the cargo owners 
and “K” Line. The Court need consider only the legal rela
tionship between Union Pacific and “K” Line as its direct 
contracting party. As to that relationship, it bears empha
sizing that industry actors on all sides are sophisticated and 
can easily adapt to a regime in which Carmack provides the 
default rule governing the rail carrier’s liability during the 
inland leg of a multimodal shipment traveling on an interna
tional through bill of lading. See, e. g., Train Wrecks 40 (de
scribing how ocean and rail carriers have drafted their con
tracts to account for—and permissibly escape—Carmack’s 
applicability); cf. Kirby, 543 U. S., at 36 (recognizing that “our 
decision does no more than provide a legal backdrop against 
which future bills of lading will be negotiated”). In disre
garding Congress’ commands in both Carmack and COGSA 
and in discounting the practical realities reflected in the Rot
terdam Rules and other international conventions governing 
the carriage of goods, the Court ignores what we acknowl
edged in Kirby: “It is not . . . this Court’s task to structure 
the international shipping industry.” Ibid. I respectfully 
dissent. 
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MONSANTO CO. et al.	 v. GEERTSON SEED FARMS 
et al. 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 09–475. Argued April 27, 2010—Decided June 21, 2010 

The Plant Protection Act (PPA) provides that the Secretary of the Depart
ment of Agriculture may issue regulations “to prevent the introduction 
of plant pests into the United States or the dissemination of plant pests 
within the United States.” 7 U. S. C. § 7711(a). Pursuant to that grant 
of authority, the Animal and Plant Health Inspection Service (APHIS) 
promulgated regulations that presume genetically engineered plants to 
be “plant pests”—and thus “regulated articles” under the PPA—until 
APHIS determines otherwise. However, any person may petition 
APHIS for a determination that a regulated article does not present a 
plant pest risk and therefore should not be subject to the applicable 
regulations. APHIS may grant such a petition in whole or in part. 

In determining whether to grant nonregulated status to a genetically 
engineered plant variety, APHIS must comply with the National En
vironmental Policy Act of 1969 (NEPA), which requires federal agen
cies “to the fullest extent possible” to prepare a detailed environmental 
impact statement (EIS) for “every . . . major Federal actio[n] signif
icantly affecting the quality of the human environment.” 42 U. S. C. 
§ 4332(2)(C). The agency need not complete an EIS if it finds, based on 
a shorter statement known as an environmental assessment (EA), that 
the proposed action will not have a significant environmental impact. 

This case involves a challenge to APHIS’s decision to approve the 
unconditional deregulation of Roundup Ready Alfalfa (RRA), a variety 
of alfalfa that has been genetically engineered to tolerate the herbicide 
Roundup. Petitioners are the owner and the licensee of the intellectual 
property rights to RRA. In response to petitioners’ deregulation re
quest, APHIS prepared a draft EA and solicited public comments on its 
proposed course of action. Based on its EA and the comments submit
ted, the agency determined that the introduction of RRA would not 
have any significant adverse impact on the environment. Accordingly, 
APHIS decided to deregulate RRA unconditionally and without prepar
ing an EIS. Respondents, conventional alfalfa growers and environ
mental groups, filed this action challenging that decision on the ground 
that it violated NEPA and other federal laws. The District Court held, 
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inter alia, that APHIS violated NEPA when it deregulated RRA with
out first completing a detailed EIS. To remedy that violation, the court 
vacated the agency’s decision completely deregulating RRA; enjoined 
APHIS from deregulating RRA, in whole or in part, pending completion 
of the EIS; and entered a nationwide permanent injunction prohibiting 
almost all future planting of RRA during the pendency of the EIS proc
ess. Petitioners and the Government appealed, challenging the scope 
of the relief granted but not disputing that APHIS’s deregulation deci
sion violated NEPA. The Ninth Circuit affirmed, concluding, among 
other things, that the District Court had not abused its discretion in 
rejecting APHIS’s proposed mitigation measures in favor of a broader 
injunction. 

Held: 
1. Respondents have standing to seek injunctive relief, and petition

ers have standing to seek this Court’s review of the Ninth Circuit’s 
judgment affirming the entry of such relief. Pp. 149–156. 

(a) Petitioners have constitutional standing to seek review here. 
Article III standing requires an injury that is (i) concrete, particular
ized, and actual or imminent, (ii) fairly traceable to the challenged ac
tion, and (iii) redressable by a favorable ruling. See Horne v. Flores, 
557 U. S. 433, 445. Petitioners satisfy all three criteria. Petitioners 
are injured by their inability to sell or license RRA to prospective 
customers until APHIS completes the EIS. Because that injury is 
caused by the very remedial order that petitioners challenge on appeal, 
it would be redressed by a favorable ruling from this Court. Respond
ents nevertheless contend that petitioners lack standing because their 
complained-of injury is independently caused by a part of the Dis
trict Court’s order that petitioners failed to challenge, the vacatur 
of APHIS’s deregulation decision. That argument fails for two inde
pendent reasons. First, one of the main disputes between the parties 
throughout this litigation has been whether the District Court should 
have adopted APHIS’s proposed judgment, which would have replaced 
the vacated deregulation decision with an order expressly authorizing 
the continued sale and planting of RRA. Accordingly, if the District 
Court had adopted APHIS’s proposed judgment, there would still be 
authority for the continued sale of RRA notwithstanding the District 
Court’s vacatur, because there would, in effect, be a new deregulation 
decision. Second, petitioners in any case have standing to challenge 
the part of the District Court’s order enjoining a partial deregulation. 
Respondents focus their argument on the part of the judgment that 
enjoins planting, but the judgment also states that before granting the 
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deregulation petition, even in part, the agency must prepare an EIS. 
That part of the judgment inflicts an injury not also caused by the vaca
tur. Pp. 149–153. 

(b) Respondents have constitutional standing to seek injunctive re
lief from the complete deregulation order at issue here. The Court dis
agrees with petitioners’ argument that respondents have failed to show 
that any of them is likely to suffer a constitutionally cognizable injury 
absent injunctive relief. The District Court found that respondent 
farmers had established a reasonable probability that their conventional 
alfalfa crops would be infected with the engineered Roundup Ready 
gene if RRA were completely deregulated. A substantial risk of such 
gene flow injures respondents in several ways that are sufficiently con
crete to satisfy the injury-in-fact prong of the constitutional standing 
analysis. Moreover, those harms are readily attributable to APHIS’s 
deregulation decision, which gives rise to a significant risk of gene flow 
to non-genetically-engineered alfalfa varieties. Finally, a judicial order 
prohibiting the planting or deregulation of all or some genetically engi
neered alfalfa would redress respondents’ injuries by eliminating or 
minimizing the risk of gene flow to their crops. Pp. 153–156. 

2. The District Court abused its discretion in enjoining APHIS from 
effecting a partial deregulation and in prohibiting the planting of RRA 
pending the agency’s completion of its detailed environmental review. 
Pp. 156–166. 

(a) Because petitioners and the Government do not argue other
wise, the Court assumes without deciding that the District Court acted 
lawfully in vacating the agency’s decision to completely deregulate 
RRA. The Court therefore addresses only the injunction prohibiting 
APHIS from deregulating RRA pending completion of the EIS, and the 
nationwide injunction prohibiting almost all RRA planting during the 
pendency of the EIS process. P. 156. 

(b) Before a court may grant a permanent injunction, the plaintiff 
must satisfy a four-factor test, demonstrating: “(1) that it has suffered 
an irreparable injury; (2) that remedies available at law, such as mone
tary damages, are inadequate to compensate for that injury; (3) that, 
considering the balance of hardships between the plaintiff and defend
ant, a remedy in equity is warranted; and (4) that the public interest 
would not be disserved by a permanent injunction.” eBay Inc. v. Merc-
Exchange, L. L. C., 547 U. S. 388, 391. This test fully applies in NEPA 
cases. See Winter v. Natural Resources Defense Council, Inc., 555 
U. S. 7, 31–33. Thus, the existence of a NEPA violation does not create 
a presumption that injunctive relief is available and should be granted 
absent unusual circumstances. Pp. 156–158. 
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(c) None of the four factors supports the District Court’s order en
joining APHIS from partially deregulating RRA during the pendency 
of the EIS process. Most importantly, respondents cannot show that 
they will suffer irreparable injury if APHIS is allowed to proceed with 
any partial deregulation, for at least two reasons. First, if and when 
APHIS pursues a partial deregulation that arguably runs afoul of 
NEPA, respondents may file a new suit challenging such action and 
seeking appropriate preliminary relief. Accordingly, a permanent in
junction is not now needed to guard against any present or imminent 
risk of likely irreparable harm. Second, a partial deregulation need not 
cause respondents any injury at all; if its scope is sufficiently limited, 
the risk of gene flow could be virtually nonexistent. Indeed, the broad 
injunction entered below essentially pre-empts the very procedure by 
which APHIS could determine, independently of the pending EIS proc
ess for assessing the effects of a complete deregulation, that a limited 
deregulation would not pose any appreciable risk of environmental 
harm. Pp. 158–164. 

(d) The District Court also erred in entering the nationwide injunc
tion against planting RRA, for two independent reasons. First, be
cause it was inappropriate for the District Court to foreclose even the 
possibility of a partial and temporary deregulation, it follows that it was 
inappropriate to enjoin planting in accordance with such a deregulation 
decision. Second, an injunction is a drastic and extraordinary remedy, 
which should not be granted as a matter of course. See, e. g., Wein
berger v. Romero-Barcelo, 456 U. S. 305, 312. If, as respondents now 
concede, a less drastic remedy (such as partial or complete vacatur of 
APHIS’s deregulation decision) was sufficient to redress their injury, no 
recourse to the additional and extraordinary relief of an injunction was 
warranted. Pp. 165–166. 

(e) Given the District Court’s errors, this Court need not address 
whether injunctive relief of some kind was available to respondents on 
the record below. P. 166. 

570 F. 3d 1130, reversed and remanded. 

Alito, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Scalia, Kennedy, Thomas, Ginsburg, and Sotomayor, JJ., joined. 
Stevens, J., filed a dissenting opinion, post, p. 166. Breyer, J., took no 
part in the consideration or decision of the case. 

Gregory G. Garre argued the cause for petitioners. With 
him on the briefs were Maureen E. Mahoney, Richard P. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 139 (2010) 143 

Counsel 

Bress, Philip J. Perry, J. Scott Ballenger, Drew C. Ensign, 
and B. Andrew Brown. 

Deputy Solicitor General Stewart argued the cause for the 
federal respondents in support of petitioners. On the briefs 
were Solicitor General Kagan, Assistant Attorney General 
Moreno, Deputy Solicitor General Kneedler, Sarah E. Har
rington, Andrew C. Mergen, Ellen J. Durkee, and Anna T. 
Katselas. 

Lawrence S. Robbins argued the cause for respondents 
Geertson Seed Farms et al. With him on the brief were 
Donald J. Russell, Alan E. Untereiner, Eva A. Temkin, 
George A. Kimbrell, Kevin S. Golden, and Richard J. 
Lazarus.* 

*Briefs of amici curiae urging reversal were filed for the American 
Farm Bureau Federation et al. by Dan Himmelfarb and Jay C. Johnson; 
for the American Sugarbeet Growers Association et al. by Jerrold J. Ganz
fried, John F. Bruce, Gilbert S. Keteltas, Christopher H. Marraro, and 
John F. Stanton; for the Chamber of Commerce of the United States of 
America et al. by F. William Brownell, Ryan A. Shores, Robin S. Conrad, 
Amar D. Sarwal, Harry M. Ng, Stacy R. Linden, Thomas Ward, and 
Douglas Nelson; for the Pacific Legal Foundation by M. Reed Hopper and 
Damien M. Schiff; and for the Washington Legal Foundation et al. by 
Daniel J. Popeo, Cory L. Andrews, and Kevin T. Haroff. 

Briefs of amici curiae urging affirmance were filed for the Arkansas 
Rice Growers Association et al. by Richard Drury; for CROPP Coopera
tive et al. by Stephanie Tai and Dennis M. Grzezinski; for the Union of 
Concerned Scientists et al. by Deborah A. Sivas; and for Dinah Bear et al. 
by Hope M. Babcock. 

Briefs of amici curiae were filed for the State of California ex rel. Ed
mund G. Brown, Jr., et al. by Mr. Brown, Attorney General, pro se, Matt 
Rodriquez, Chief Assistant Attorney General, Gordon Burns, Deputy 
State Solicitor General, Ken Alex, Senior Assistant Attorney General, 
Sally Magnani, Supervising Deputy Attorney General, and Susan S. Fie-
ring, Deputy Attorney General, for the Commonwealth of Massachusetts 
by Martha Coakley, Attorney General, and Seth Schofield, Assistant At
torney General, and for the State of Oregon by John R. Kroger, Attorney 
General; for the Defenders of Wildlife et al. by Eric R. Glitzenstein and 
Howard M. Crystal; and for the Natural Resources Defense Council et al. 
by Allison M. LaPlante and Nathaniel S. W. Lawrence. 
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Justice Alito delivered the opinion of the Court. 
This case arises out of a decision by the Animal and Plant 

Health Inspection Service (APHIS) to deregulate a variety 
of genetically engineered alfalfa. The District Court held 
that APHIS violated the National Environmental Policy Act 
of 1969 (NEPA), 83 Stat. 852, 42 U. S. C. § 4321 et seq., by 
issuing its deregulation decision without first completing a 
detailed assessment of the environmental consequences of its 
proposed course of action. To remedy that violation, the 
District Court vacated the agency’s decision completely de
regulating the alfalfa variety in question; ordered APHIS 
not to act on the deregulation petition in whole or in part 
until it had completed a detailed environmental review; and 
enjoined almost all future planting of the genetically engi
neered alfalfa pending the completion of that review. The 
Court of Appeals affirmed the District Court’s entry of per
manent injunctive relief. The main issue now in dispute 
concerns the breadth of that relief. For the reasons set 
forth below, we reverse and remand for further proceedings. 

I 
A 

The Plant Protection Act (PPA), 114 Stat. 438, 7 U. S. C. 
§ 7701 et seq., provides that the Secretary of the De
partment of Agriculture (USDA) may issue regulations 
“to prevent the introduction of plant pests into the United 
States or the dissemination of plant pests within the 
United States.” § 7711(a). The Secretary has delegated 
that authority to APHIS, a division of the USDA. 7 CFR 
§§ 2.22(a), 2.80(a)(36) (2010). Acting pursuant to that delega
tion, APHIS has promulgated regulations governing “the in
troduction of organisms and products altered or produced 
through genetic engineering that are plant pests or are be
lieved to be plant pests.” See § 340.0(a)(2), and n. 1. Under 
those regulations, certain genetically engineered plants are 
presumed to be “plant pests”—and thus “regulated articles” 
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under the PPA—until APHIS determines otherwise. See 
ibid.; §§ 340.1, 340.2, 340.6; see also App. 183. However, any 
person may petition APHIS for a determination that a regu
lated article does not present a plant pest risk and therefore 
should not be subject to the applicable regulations. 7 
U. S. C. § 7711(c)(2); 7 CFR § 340.6. APHIS may grant such 
a petition in whole or in part. § 340.6(d)(3). 

In deciding whether to grant nonregulated status to a ge
netically engineered plant variety, APHIS must comply with 
NEPA, which requires federal agencies “to the fullest extent 
possible” to prepare an environmental impact statement 
(EIS) for “every recommendation or report on proposals for 
legislation and other major Federal actio[n] significantly af
fecting the quality of the human environment.” 42 U. S. C. 
§ 4332(2)(C). The statutory text “speaks solely in terms of 
proposed actions; it does not require an agency to consider 
the possible environmental impacts of less imminent actions 
when preparing the impact statement on proposed actions.” 
Kleppe v. Sierra Club, 427 U. S. 390, 410, n. 20 (1976). 

An agency need not complete an EIS for a particular pro
posal if it finds, on the basis of a shorter “environmental 
assessment” (EA), that the proposed action will not have a 
significant impact on the environment. 40 CFR §§ 1508.9(a), 
1508.13 (2009). Even if a particular agency proposal re
quires an EIS, applicable regulations allow the agency to 
take at least some action in furtherance of that proposal 
while the EIS is being prepared. See § 1506.1(a) (“[N]o ac
tion concerning the proposal shall be taken which would: (1) 
Have an adverse environmental impact; or (2) Limit the 
choice of reasonable alternatives”); § 1506.1(c) (“While work 
on a required program environmental impact statement is in 
progress and the action is not covered by an existing pro
gram statement, agencies shall not undertake in the interim 
any major Federal action covered by the program which may 
significantly affect the quality of the human environment un
less such action” satisfies certain requirements). 
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B 

This case involves Roundup Ready Alfalfa (RRA), a kind 
of alfalfa crop that has been genetically engineered to be 
tolerant of glyphosate, the active ingredient of the herbicide 
Roundup. Petitioner Monsanto Company (Monsanto) owns 
the intellectual property rights to RRA. Monsanto licenses 
those rights to co-petitioner Forage Genetics International 
(FGI), which is the exclusive developer of RRA seed. 

APHIS initially classified RRA as a regulated article, but 
in 2004 petitioners sought nonregulated status for two 
strains of RRA. In response, APHIS prepared a draft EA 
assessing the likely environmental impact of the requested 
deregulation. It then published a notice in the Federal Reg
ister advising the public of the deregulation petition and so
liciting public comments on its draft EA. After considering 
the hundreds of public comments that it received, APHIS 
issued a “Finding of No Significant Impact” and decided to 
deregulate RRA unconditionally and without preparing an 
EIS. Prior to this decision, APHIS had authorized almost 
300 field trials of RRA conducted over a period of eight 
years. App. 348. 

Approximately eight months after APHIS granted RRA 
nonregulated status, respondents (two conventional alfalfa 
seed farms and environmental groups concerned with food 
safety) filed this action against the Secretary of Agriculture 
and certain other officials in Federal District Court, chal
lenging APHIS’s decision to completely deregulate RRA. 
Their complaint alleged violations of NEPA, the Endangered 
Species Act of 1973 (ESA), 87 Stat. 884, 16 U. S. C. § 1531 
et seq., and the PPA. Respondents did not seek prelimi
nary injunctive relief pending resolution of those claims. 
Hence, RRA enjoyed nonregulated status for approximately 
two years. During that period, more than 3,000 farmers 
in 48 States planted an estimated 220,000 acres of RRA. 
App. 350. 
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In resolving respondents’ NEPA claim, the District Court 
accepted APHIS’s determination that RRA does not have 
any harmful health effects on humans or livestock. App. to 
Pet. for Cert. 43a; accord, id., at 45a. Nevertheless, the Dis
trict Court held that APHIS violated NEPA by deregulating 
RRA without first preparing an EIS. In particular, the 
court found that APHIS’s EA failed to answer substantial 
questions concerning two broad consequences of its proposed 
action: first, the extent to which complete deregulation 
would lead to the transmission of the gene conferring glypho
sate tolerance from RRA to organic and conventional alfalfa; 
and, second, the extent to which the introduction of RRA 
would contribute to the development of Roundup-resistant 
weeds. Id., at 52a. In light of its determination that the 
deregulation decision ran afoul of NEPA, the District Court 
dismissed without prejudice respondents’ claims under the 
ESA and PPA. 

After these rulings, the District Court granted petitioners 
permission to intervene in the remedial phase of the lawsuit. 
The court then asked the parties to submit proposed judg
ments embodying their preferred means of remedying the 
NEPA violation. APHIS’s proposed judgment would have 
ordered the agency to prepare an EIS, vacated the agen
cy’s deregulation decision, and replaced that decision with 
the terms of the judgment itself. Id., at 184a (proposed 
judgment providing that “[the federal] defendants’ [June 14,] 
2005 Determination of Nonregulated Status for Alfalfa Ge
netically Engineered for Tolerance to the Herbicide Glypho
sate is hereby vacated and replaced by the terms of this 
judgment” (emphasis added)). The terms of the proposed 
judgment, in turn, would have permitted the continued 
planting of RRA pending completion of the EIS, subject to 
six restrictions. Those restrictions included, among other 
things, mandatory isolation distances between RRA and 
non-genetically-engineered alfalfa fields in order to mitigate 
the risk of gene flow; mandatory harvesting conditions; a re
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quirement that planting and harvesting equipment that had 
been in contact with RRA be cleaned prior to any use with 
conventional or organic alfalfa; identification and handling re
quirements for RRA seed; and a requirement that all RRA 
seed producers and hay growers be under contract with 
either Monsanto or FGI and that their contracts require com
pliance with the other limitations set out in the proposed 
judgment. 

The District Court rejected APHIS’s proposed judgment. 
In its preliminary injunction, the District Court prohibited 
almost all future planting of RRA pending APHIS’s comple
tion of the required EIS. But in order to minimize the harm 
to farmers who had relied on APHIS’s deregulation decision, 
the court expressly allowed those who had already pur
chased RRA to plant their seeds until March 30, 2007. Id., 
at 58a. In its subsequently entered permanent injunction 
and judgment, the court (1) vacated APHIS’s deregulation 
decision; (2) ordered APHIS to prepare an EIS before it 
made any decision on Monsanto’s deregulation petition; 
(3) enjoined the planting of any RRA in the United States 
after March 30, 2007, pending APHIS’s completion of the re
quired EIS; and (4) imposed certain conditions (suggested by 
APHIS) on the handling and identification of already-planted 
RRA. Id., at 79a, 109a. The District Court denied peti
tioners’ request for an evidentiary hearing. 

The Government, Monsanto, and FGI appealed, challeng
ing the scope of the relief granted but not disputing the ex
istence of a NEPA violation. See Geertson Seed Farms v. 
Johanns, 570 F. 3d 1130, 1136 (2009). A divided panel of the 
Court of Appeals for the Ninth Circuit affirmed. Based on 
its review of the record, the panel first concluded that the 
District Court had “recognized that an injunction does not 
‘automatically issue’ when a NEPA violation is found” and 
had instead based its issuance of injunctive relief on the 
four-factor test traditionally used for that purpose. Id., at 
1137. The panel held that the District Court had not com
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mitted clear error in making any of the subsidiary factual 
findings on which its assessment of the four relevant factors 
was based. And the panel rejected the claim that the Dis
trict Court had not given sufficient deference to APHIS’s 
expertise concerning the likely effects of allowing continued 
planting of RRA on a limited basis. In the panel’s view, 
APHIS’s proposed interim measures would have perpetu
ated a system that had been found by the District Court to 
have caused environmental harm in the past. Id., at 1139. 
Hence, the panel concluded that the District Court had not 
abused its discretion “in choosing to reject APHIS’s pro
posed mitigation measures in favor of a broader injunction 
to prevent more irreparable harm from occurring.” Ibid. 

The panel majority also rejected petitioners’ alternative 
argument that the District Court had erred in declining to 
hold an evidentiary hearing before entering its permanent 
injunction. Writing in dissent, Judge N. Randy Smith dis
agreed with that conclusion. In his view, the District Court 
was required to conduct an evidentiary hearing before issu
ing a permanent injunction unless the facts were undisputed 
or the adverse party expressly waived its right to such a 
hearing. Neither of those two exceptions, he found, ap
plied here. 

We granted certiorari. 558 U. S. 1142 (2010). 

II 
A 

At the threshold, respondents contend that petitioners lack 
standing to seek our review of the lower court rulings at 
issue here. We disagree. 

Standing under Article III of the Constitution requires 
that an injury be concrete, particularized, and actual or im
minent; fairly traceable to the challenged action; and re
dressable by a favorable ruling. Horne v. Flores, 557 U. S. 
433, 445 (2009). Petitioners here satisfy all three criteria. 
Petitioners are injured by their inability to sell or license 
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RRA to prospective customers until such time as APHIS 
completes the required EIS. Because that injury is caused 
by the very remedial order that petitioners challenge on ap
peal, it would be redressed by a favorable ruling from this 
Court. 

Respondents do not dispute that petitioners would have 
standing to contest the District Court’s permanent injunc
tion order if they had pursued a different litigation strategy. 
Instead, respondents argue that the injury of which peti
tioners complain is independently caused by a part of the 
District Court’s order that petitioners failed to challenge, 
namely, the vacatur of APHIS’s deregulation decision. The 
practical consequence of the vacatur, respondents contend, 
was to restore RRA to the status of a regulated article; and, 
subject to certain exceptions not applicable here, federal reg
ulations ban the growth and sale of regulated articles. Be
cause petitioners did not specifically challenge the District 
Court’s vacatur, respondents reason, they lack standing to 
challenge a part of the District Court’s order (i. e., the in
junction) that does not cause petitioners any injury not also 
caused by the vacatur. See Brief for Respondents 19–20. 

Respondents’ argument fails for two independent reasons. 
First, although petitioners did not challenge the vacatur di
rectly, they adequately preserved their objection that the va
cated deregulation decision should have been replaced by 
APHIS’s proposed injunction. Throughout the remedial 
phase of this litigation, one of the main disputes between the 
parties has been whether the District Court was required to 
adopt APHIS’s proposed judgment. See, e. g., Intervenor-
Appellants’ Opening Brief in No. 07–16458 etc. (CA9), p. 59 
(urging the Court of Appeals to “vacate the district court’s 
judgment and remand this case to the district court with 
instructions to enter APHIS’s proposed relief”); Opening 
Brief of Federal Defendants-Appellants in No. 07–16458 etc. 
(CA9), pp. 21, 46 (“The blanket injunction should be nar
rowed in accordance with APHIS’s proposal”); see also Tr. of 
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Oral Arg. 6, 25–27, 53–54. That judgment would have re
placed the vacated deregulation decision with an order 
expressly allowing continued planting of RRA subject to 
certain limited conditions. App. to Pet. for Cert. 184a 
(proposed judgment providing that “[the federal] defendants’ 
14 June 2005 Determination of Nonregulated Status for Al
falfa Genetically Engineered for Tolerance to the Herbicide 
Glyphosate is hereby vacated and replaced by the terms of 
this judgment” (emphasis added)). Accordingly, if the Dis
trict Court had adopted the agency’s suggested remedy, 
there would still be authority for the continued planting of 
RRA, because there would, in effect, be a new deregulation 
decision.1 

Second, petitioners in any case have standing to challenge 
the part of the District Court’s order enjoining partial dereg
ulation. Respondents focus their standing argument on the 
part of the judgment enjoining the planting of RRA, but the 
judgment also states that “[b]efore granting Monsanto’s de
regulation petition, even in part, the federal defendants shall 
prepare an environmental impact statement.” Id., at 108a 
(emphasis added); see also id., at 79a (“The Court will enter 
a final judgment . . . ordering the government to prepare an 
EIS before it makes a decision on Monsanto’s deregulation 
petition”). As respondents concede, that part of the judg
ment goes beyond the vacatur of APHIS’s deregulation deci
sion. See Tr. of Oral Arg. 37, 46. 

At oral argument, respondents contended that the restric
tion on APHIS’s ability to effect a partial deregulation of 
RRA does not cause petitioners “an actual or an imminent 
harm.” Id., at 39–40. In order for a partial deregulation 
to occur, respondents argued, the case would have to be re
manded to the agency, and APHIS would have to prepare an 

1 We need not decide whether the District Court had the authority to 
replace the vacated agency order with an injunction of its own making. 
The question whether petitioners are entitled to the relief that they seek 
goes to the merits, not to standing. 
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EA “that may or may not come out in favor of a partial 
deregulation.” Id., at 40. Because petitioners cannot 
prove that those two events would happen, respondents con
tended, the asserted harm caused by the District Court’s 
partial deregulation ban is too speculative to satisfy the ac
tual or imminent injury requirement. 

We reject this argument. If the injunction were lifted, 
we do not see why the District Court would have to remand 
the matter to the agency in order for APHIS to effect a par
tial deregulation. And even if a remand were required, we 
perceive no basis on which the District Court could decline 
to remand the matter to the agency so that it could deter
mine whether to pursue a partial deregulation during the 
pendency of the EIS process. 

Nor is any doubt as to whether APHIS would issue a new 
EA in favor of a partial deregulation sufficient to defeat peti
tioners’ standing. It is undisputed that petitioners have 
submitted a deregulation petition and that a partial deregu
lation of the kind embodied in the agency’s proposed judg
ment would afford petitioners much of the relief that they 
seek; it is also undisputed that, absent the District Court’s 
order, APHIS could attempt to effect such a partial deregu
lation pending its completion of the EIS. See id., at 7–8, 
25–27, 38. For purposes of resolving the particular standing 
question before us, we need not decide whether or to what 
extent a party challenging an injunction that bars an agency 
from granting certain relief must show that the agency 
would be likely to afford such relief if it were free to do so. 
In this case, as is clear from APHIS’s proposed judgment 
and from its briefing throughout the remedial phase of this 
litigation, the agency takes the view that a partial dereg
ulation reflecting its proposed limitations is in the public 
interest. Thus, there is more than a strong likelihood that 
APHIS would partially deregulate RRA were it not for the 
District Court’s injunction. The District Court’s elimina
tion of that likelihood is plainly sufficient to establish a con
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stitutionally cognizable injury. Moreover, as respondents 
essentially conceded at oral argument, that injury would be 
redressed by a favorable decision here, since “vacating the 
current injunction . . . will allow [petitioners] to go back to 
the agency, [to] seek a partial deregulation,” even if the Dis
trict Court’s vacatur of APHIS’s deregulation decision is left 
intact. Id., at 39. We therefore hold that petitioners have 
standing to seek this Court’s review.2 

B 

We next consider petitioners’ contention that respondents 
lack standing to seek injunctive relief. See Daimler-
Chrysler Corp. v. Cuno, 547 U. S. 332, 352 (2006) (“[A] plain
tiff must demonstrate standing separately for each form of 
relief sought” (internal quotation marks omitted)). Peti
tioners argue that respondents have failed to show that any 
of the named respondents is likely to suffer a constitutionally 
cognizable injury absent injunctive relief. See Brief for 
Petitioners 40. We disagree. 

Respondents include conventional alfalfa farmers. Em
phasizing “the undisputed concentration of alfalfa seed 
farms,” the District Court found that those farmers had “es
tablished a ‘reasonable probability’ that their organic and 
conventional alfalfa crops will be infected with the engi
neered gene” if RRA is completely deregulated. App. to 
Pet. for Cert. 50a.3 A substantial risk of gene flow injures 

2 We do not rest “the primary basis for our jurisdiction on the premise 
that the District Court enjoined APHIS from partially deregulating RRA 
in any sense.” Post, at 172 (Stevens, J., dissenting). Even if the Dis
trict Court’s order prohibiting a partial deregulation applies only to “the 
particular partial deregulation order proposed to the court by APHIS,” 
post, at 173, petitioners would still have standing to challenge that aspect 
of the order. 

3 At least one of the respondents in this case specifically alleges that he 
owns an alfalfa farm in a prominent seed-growing region and faces a sig
nificant risk of contamination from RRA. See Record, Doc. 62, pp. 1–2; 
id., ¶ 10, at 3–4 (Declaration of Phillip Geertson in Support of Plaintiffs’ 
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respondents in several ways. For example, respondents 
represent that, in order to continue marketing their product 
to consumers who wish to buy non-genetically-engineered al
falfa, respondents would have to conduct testing to find out 
whether and to what extent their crops have been contami
nated. See, e. g., Record, Doc. 62, p. 5 (Declaration of Phillip 
Geertson in Support of Plaintiffs’ Motion for Summary Judg
ment) (Geertson Declaration) (“Due to the high potential for 
contamination, I will need to test my crops for the presence 
of genetically engineered alfalfa seed. This testing will be 
a new cost to my seed business and we will have to raise 
our seed prices to cover these costs, making our prices less 
competitive”); id., Doc. 57, p. 4 (Declaration of Patrick Trask 
in Support of Plaintiff ’s Motion for Summary Judgment) (“To 
ensure that my seeds are pure, I will need to test my crops 
and obtain certification that my seeds are free of genetically 
engineered alfalfa”); see also id., Doc. 55, p. 2 (“[T]here is 
zero tolerance for contaminated seed in the organic market”). 
Respondents also allege that the risk of gene flow will cause 
them to take certain measures to minimize the likelihood of 
potential contamination and to ensure an adequate supply of 
non-genetically-engineered alfalfa. See, e. g., Geertson Dec
laration 3 (noting the “increased cost of alfalfa breeding due 

Motion for Summary Judgment) (“Since alfalfa is pollinated by honey, 
bumble and leafcutter bees, the genetic contamination of the Roundup 
Ready seed will rapidly spread through the seed growing regions. Bees 
have a range of at least two to ten miles, and the alfalfa seed farms are 
much more concentrated”). Other declarations in the record provide fur
ther support for the District Court’s conclusion that the deregulation of 
RRA poses a significant risk of contamination to respondents’ crops. See, 
e. g., id., Doc. 53, ¶ 9, p. 2 (Declaration of Jim Munsch) (alleging risk of 
“significant contamination . . . due to the compact geographic area of the 
prime alfalfa seed producing areas and the fact that pollen is distributed 
by bees that have large natural range of activity”); App. ¶ 8, p. 401 (Decla
ration of Marc Asumendi) (“Roundup alfalfa seed fields are currently being 
planted in all the major alfalfa seed production areas with little regard to 
contamination to non-GMO seed production fields”). 
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to potential for genetic contamination”); id., at 6 (“Due to 
the threat of contamination, I have begun contracting with 
growers outside of the United States to ensure that I can 
supply genetically pure, conventional alfalfa seed. Finding 
new growers has already resulted in increased administra
tive costs at my seed business”). 

Such harms, which respondents will suffer even if their 
crops are not actually infected with the Roundup Ready 
gene, are sufficiently concrete to satisfy the injury-in-fact 
prong of the constitutional standing analysis. Those harms 
are readily attributable to APHIS’s deregulation decision, 
which, as the District Court found, gives rise to a significant 
risk of gene flow to non-genetically-engineered varieties of 
alfalfa. Finally, a judicial order prohibiting the growth and 
sale of all or some genetically engineered alfalfa would rem
edy respondents’ injuries by eliminating or minimizing the 
risk of gene flow to conventional and organic alfalfa crops. 
We therefore conclude that respondents have constitutional 
standing to seek injunctive relief from the complete deregu
lation order at issue here. 

Petitioners appear to suggest that respondents fail to 
satisfy the “zone of interests” test we have previously articu
lated as a prudential standing requirement in cases challeng
ing agency compliance with particular statutes. See Reply 
Brief for Petitioners 12 (arguing that protection against the 
risk of commercial harm “is not an interest that NEPA was 
enacted to address”); Bennett v. Spear, 520 U. S. 154, 162–163 
(1997). That argument is unpersuasive because, as the Dis
trict Court found, respondents’ injury has an environmental 
as well as an economic component. See App. to Pet. for 
Cert. 49a. In its ruling on the merits of respondents’ NEPA 
claim, the District Court held that the risk that the RRA 
gene conferring glyphosate resistance will infect conven
tional and organic alfalfa is a significant environmental effect 
within the meaning of NEPA. Petitioners did not appeal 
that part of the court’s ruling, and we have no occasion to 
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revisit it here. Respondents now seek injunctive relief in 
order to avert the risk of gene flow to their crops—the very 
same effect that the District Court determined to be a sig
nificant environmental concern for purposes of NEPA. The 
mere fact that respondents also seek to avoid certain eco
nomic harms that are tied to the risk of gene flow does not 
strip them of prudential standing. 

In short, respondents have standing to seek injunctive re
lief, and petitioners have standing to seek this Court’s re
view of the Ninth Circuit’s judgment affirming the entry of 
such relief. We therefore proceed to the merits of the case. 

III 
A 

The District Court sought to remedy APHIS’s NEPA vio
lation in three ways: First, it vacated the agency’s decision 
completely deregulating RRA; second, it enjoined APHIS 
from deregulating RRA, in whole or in part, pending comple
tion of the mandated EIS; and third, it entered a nationwide 
injunction prohibiting almost all future planting of RRA. 
Id., at 108a–110a. Because petitioners and the Government 
do not argue otherwise, we assume without deciding that the 
District Court acted lawfully in vacating the deregulation 
decision. See Tr. of Oral Arg. 7 (“[T]he district court could 
have vacated the order in its entirety and sent it back to the 
agency”); accord, id., at 15–16. We therefore address only 
the latter two aspects of the District Court’s judgment. Be
fore doing so, however, we provide a brief overview of the 
standard governing the entry of injunctive relief. 

B 

“[A] plaintiff seeking a permanent injunction must satisfy 
a four-factor test before a court may grant such relief. A 
plaintiff must demonstrate: (1) that it has suffered an irrepa
rable injury; (2) that remedies available at law, such as mone
tary damages, are inadequate to compensate for that injury; 
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(3) that, considering the balance of hardships between the 
plaintiff and defendant, a remedy in equity is warranted; and 
(4) that the public interest would not be disserved by a per
manent injunction.” eBay Inc. v. MercExchange, L. L. C., 
547 U. S. 388, 391 (2006). The traditional four-factor test ap
plies when a plaintiff seeks a permanent injunction to rem
edy a NEPA violation. See Winter v. Natural Resources 
Defense Council, Inc., 555 U. S. 7, 31–33 (2008). 

Petitioners argue that the lower courts in this case pro
ceeded on the erroneous assumption that an injunction is 
generally the appropriate remedy for a NEPA violation. In 
particular, petitioners note that the District Court cited pre-
Winter Ninth Circuit precedent for the proposition that, in 
“ ‘the run of the mill NEPA case,’ ” an injunction delaying 
the contemplated government project is proper “ ‘until the 
NEPA violation is cured.’ ” App. to Pet. for Cert. 65a (quot
ing Idaho Watersheds Project v. Hahn, 307 F. 3d 815, 833 
(CA9 2002)); see also App. to Pet. for Cert. 55a (quoting same 
language in preliminary injunction order). In addition, peti
tioners observe, the District Court and the Court of Appeals 
in this case both stated that, “in unusual circumstances, an 
injunction may be withheld, or, more likely, limited in scope” 
in NEPA cases. Id., at 66a (quoting National Parks & 
Conservation Assn. v. Babbitt, 241 F. 3d 722, 737, n. 18 
(CA9 2001); internal quotation marks omitted); 570 F. 3d, at 
1137. 

Insofar as the statements quoted above are intended to 
guide the determination whether to grant injunctive relief, 
they invert the proper mode of analysis. An injunction 
should issue only if the traditional four-factor test is satisfied. 
See Winter, supra, at 31–33. In contrast, the statements 
quoted above appear to presume that an injunction is the 
proper remedy for a NEPA violation except in unusual cir
cumstances. No such thumb on the scales is warranted. 
Nor, contrary to the reasoning of the Court of Appeals, could 
any such error be cured by a court’s perfunctory recognition 
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that “an injunction does not automatically issue” in NEPA 
cases. See 570 F. 3d, at 1137 (internal quotation marks 
omitted). It is not enough for a court considering a request 
for injunctive relief to ask whether there is a good reason 
why an injunction should not issue; rather, a court must de
termine that an injunction should issue under the traditional 
four-factor test set out above. 

Notwithstanding the lower courts’ apparent reliance on 
the incorrect standard set out in the pre-Winter Circuit prec
edents quoted above, respondents argue that the lower 
courts in fact applied the traditional four-factor test. In 
their view, the statements that injunctive relief is proper in 
the “run-of-the-mill” NEPA case, and that such injunctions 
are granted except in “unusual circumstances,” are descrip
tive rather than prescriptive. See Brief for Respondents 28, 
n. 14. We need not decide whether respondents’ character
ization of the lower court opinions in this case is sound. 
Even if it is, the injunctive relief granted here cannot stand. 

C 

We first consider whether the District Court erred in en
joining APHIS from partially deregulating RRA during the 
pendency of the EIS process.4 

The relevant part of the District Court’s judgment states 
that, “[b]efore granting Monsanto’s deregulation petition, 
even in part, the federal defendants shall prepare an envi

4 Petitioners focus their challenge on the part of the District Court’s 
order prohibiting the planting of RRA. As we explain below, however, 
the broad injunction against planting cannot be valid if the injunction 
against partial deregulation is improper. See infra, at 165; see also App. 
to Pet. for Cert. 64a (District Court order recognizing that APHIS’s pro
posed remedy “seek[s], in effect, a partial deregulation that permits the 
continued expansion of the [RRA] market subject to certain conditions” 
(emphasis added)). The validity of the injunction prohibiting partial de
regulation is therefore properly before us. Like the District Court, we 
use the term “partial deregulation” to refer to any limited or conditional 
deregulation. See id., at 64a, 69a. 
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ronmental impact statement.” App. to Pet. for Cert. 108a 
(emphasis added); see also id., at 79a (“The Court will enter 
a final judgment . . . ordering the government to prepare an 
EIS before it makes a decision on Monsanto’s deregulation 
petition”). The plain text of the order prohibits any partial 
deregulation, not just the particular partial deregulation em
bodied in APHIS’s proposed judgment. We think it is quite 
clear that the District Court meant just what it said. The 
related injunction against planting states that “no [RRA] . . . 
may be planted” “[u]ntil the federal defendants prepare the 
EIS and decide the deregulation petition.” Id., at 108a (em
phasis added). That injunction, which appears in the very 
same judgment and directly follows the injunction against 
granting Monsanto’s petition “even in part,” does not carve 
out an exception for planting subsequently authorized by a 
valid partial deregulation decision. 

In our view, none of the traditional four factors governing 
the entry of permanent injunctive relief supports the Dis
trict Court’s injunction prohibiting partial deregulation. To 
see why that is so, it is helpful to understand how the injunc
tion prohibiting a partial deregulation fits into the broader 
dispute between the parties. 

Respondents in this case brought suit under the Adminis
trative Procedure Act (APA) to challenge a particular agency 
order: APHIS’s decision to completely deregulate RRA. 
The District Court held that the order in question was proce
durally defective, and APHIS decided not to appeal that de
termination. At that point, it was for the agency to decide 
whether and to what extent it would pursue a partial dereg
ulation. If the agency found, on the basis of a new EA, that 
a limited and temporary deregulation satisfied applicable 
statutory and regulatory requirements, it could proceed with 
such a deregulation even if it had not yet finished the oner
ous EIS required for complete deregulation. If and when 
the agency were to issue a partial deregulation order, any 
party aggrieved by that order could bring a separate suit 
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under the APA to challenge the particular deregulation at
tempted. See 5 U. S. C. § 702. 

In this case, APHIS apparently sought to “streamline” the 
proceedings by asking the District Court to craft a remedy 
that, in effect, would have partially deregulated RRA until 
such time as the agency had finalized the EIS needed for a 
complete deregulation. See Tr. of Oral Arg. 16, 23–24; App. 
to Pet. for Cert. 69a. To justify that disposition, APHIS and 
petitioners submitted voluminous documentary submissions 
in which they purported to show that the risk of gene flow 
would be insignificant if the District Court allowed limited 
planting and harvesting subject to APHIS’s proposed condi
tions. Respondents, in turn, submitted considerable evi
dence of their own that seemed to cut the other way. This 
put the District Court in an unenviable position. “The par
ties’ experts disagreed over virtually every factual issue re
lating to possible environmental harm, including the likeli
hood of genetic contamination and why some contamination 
had already occurred.” 570 F. 3d, at 1135. 

The District Court may well have acted within its discre
tion in refusing to craft a judicial remedy that would have 
authorized the continued planting and harvesting of RRA 
while the EIS is being prepared. It does not follow, how
ever, that the District Court was within its rights in enjoin
ing APHIS from allowing such planting and harvesting pur
suant to the authority vested in the agency by law. When 
the District Court entered its permanent injunction, APHIS 
had not yet exercised its authority to partially deregulate 
RRA. Until APHIS actually seeks to effect a partial dereg
ulation, any judicial review of such a decision is premature.5 

5 NEPA provides that an EIS must be “include[d] in every recommenda
tion or report on proposals for legislation and other major Federal actions 
significantly affecting the quality of the human environment.” 42 U. S. C. 
§ 4332(2)(C) (emphasis added); see also Kleppe v. Sierra Club, 427 U. S. 
390, 406 (1976) (“A court has no authority to depart from the statutory 
language and . . . determine a point during the germination process of a 
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Nor can the District Court’s injunction be justified as a 
prophylactic measure needed to guard against the possibility 
that the agency would seek to effect on its own the particu
lar partial deregulation scheme embodied in the terms of 
APHIS’s proposed judgment. Even if the District Court 
was not required to adopt that judgment, there was no need 
to stop the agency from effecting a partial deregulation in 
accordance with the procedures established by law. More
over, the terms of the District Court’s injunction do not 
just enjoin the particular partial deregulation embodied in 
APHIS’s proposed judgment. Instead, the District Court 
barred the agency from pursuing any deregulation—no mat
ter how limited the geographic area in which planting of 
RRA would be allowed, how great the isolation distances 
mandated between RRA fields and fields for growing non
genetically-engineered alfalfa, how stringent the regulations 
governing harvesting and distribution, how robust the en
forcement mechanisms available at the time of the deci
sion, and—consequently—no matter how small the risk 
that the planting authorized under such conditions would 
adversely affect the environment in general and respondents 
in particular. 

potential proposal at which an impact statement should be prepared” (first 
emphasis added)). When a particular agency proposal exists and requires 
the preparation of an EIS, NEPA regulations allow the agency to take at 
least some action pertaining to that proposal during the pendency of the 
EIS process. See 40 CFR §§ 1506.1(a), (c) (2009). We do not express any 
view on the Government’s contention that a limited deregulation of the 
kind embodied in its proposed judgment would not require the prior prep
aration of an EIS. See Brief for Federal Respondents 21–22 (citing 
§ 1506.1(a)); Tr. of Oral Arg. 20 (“[W]hat we were proposing for the in
terim, that is allowing continued planting subject to various protective 
measures, was fundamentally different from the action on which the EIS 
was being prepared”). Because APHIS has not yet invoked the proce
dures necessary to attempt a limited deregulation, any judicial consider
ation of such issues is not warranted at this time. 
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The order enjoining any partial deregulation was also in
consistent with other aspects of the very same judgment. 
In fashioning its remedy for the NEPA violation, the District 
Court steered a “middle course” between more extreme op
tions on either end. See id., at 1136. On the one hand, the 
District Court rejected APHIS’s proposal (supported by 
petitioners) to allow continued planting and harvesting of 
RRA subject to the agency’s proposed limitations. On the 
other hand, the District Court did not bar continued planting 
of RRA as a regulated article under permit from APHIS, 
see App. to Pet. for Cert. 75a, and it expressly allowed farm
ers to harvest and sell RRA planted before March 30, 2007, 
id., at 76a–79a. If the District Court was right to conclude 
that any partial deregulation, no matter how limited, re
quired the preparation of an EIS, it is hard to see why the 
limited planting and harvesting that the District Court al
lowed did not also require the preparation of an EIS. Con
versely, if the District Court was right to conclude that the 
limited planting and harvesting it allowed did not require the 
preparation of an EIS, then an appropriately limited partial 
deregulation should likewise have been possible. 

Based on the analysis set forth above, it is clear that the 
order enjoining any deregulation whatsoever does not satisfy 
the traditional four-factor test for granting permanent in
junctive relief. Most importantly, respondents cannot show 
that they will suffer irreparable injury if APHIS is allowed 
to proceed with any partial deregulation, for at least two 
independent reasons. 

First, if and when APHIS pursues a partial deregulation 
that arguably runs afoul of NEPA, respondents may file a 
new suit challenging such action and seeking appropriate 
preliminary relief. See 5 U. S. C. §§ 702, 705. Accordingly, 
a permanent injunction is not now needed to guard against 
any present or imminent risk of likely irreparable harm. 

Second, a partial deregulation need not cause respondents 
any injury at all, much less irreparable injury; if the scope 
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of the partial deregulation is sufficiently limited, the risk of 
gene flow to their crops could be virtually nonexistent. For 
example, suppose that APHIS deregulates RRA only in a 
remote part of the country in which respondents neither 
grow nor intend to grow non-genetically-engineered alfalfa, 
and in which no conventional alfalfa farms are currently lo
cated. Suppose further that APHIS issues an accompany
ing administrative order mandating isolation distances so 
great as to eliminate any appreciable risk of gene flow to the 
crops of conventional farmers who might someday choose to 
plant in the surrounding area. See, e. g., Brief in Opposition 
9, n. 6 (quoting study concluding “ ‘that in order for there to 
be zero tolerance of any gene flow between [an RRA] seed 
field and a conventional seed field, those fields would have to 
have a five-mile isolation distance between them’ ”); see also 
Tr. of Oral Arg. 15–16 (representation from the Solicitor Gen
eral that APHIS may impose conditions on the deregulation 
of RRA via issuance of an administrative order). Finally, 
suppose that APHIS concludes in a new EA that its limited 
deregulation would not pose a significant risk of gene flow 
or harmful weed development, and that the agency adopts a 
plan to police vigorously compliance with its administrative 
order in the limited geographic area in question. It is hard 
to see how respondents could show that such a limited dereg
ulation would cause them likely irreparable injury. (Re
spondents in this case do not represent a class, so they could 
not seek to enjoin such an order on the ground that it might 
cause harm to other parties.) In any case, the District 
Court’s order prohibiting any partial deregulation improp
erly relieves respondents of their burden to make the requi
site evidentiary showing.6 

6 The District Court itself appears to have recognized that its broad 
injunction may not have been necessary to avert any injury to respond
ents. See App. to Pet. for Cert. 191a (“It does complicate it to try to 
fine-tune a particular remedy. So the simpler the remedy, the more at
tractive it is from the Court’s point of view, because it appears to me 
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Of course, APHIS might ultimately choose not to partially 
deregulate RRA during the pendency of the EIS, or else to 
pursue the kind of partial deregulation embodied in its pro
posed judgment rather than the very limited deregulation 
envisioned in the above hypothetical. Until such time as the 
agency decides whether and how to exercise its regulatory 
authority, however, the courts have no cause to intervene. 
Indeed, the broad injunction entered here essentially pre
empts the very procedure by which the agency could deter
mine, independently of the pending EIS process for assess
ing the effects of a complete deregulation, that a limited 
deregulation would not pose any appreciable risk of environ
mental harm. See 40 CFR §§ 1501.4, 1508.9(a) (2009). 

In sum, we do not know whether and to what extent 
APHIS would seek to effect a limited deregulation during 
the pendency of the EIS process if it were free to do so; we 
do know that the vacatur of APHIS’s deregulation decision 
means that virtually no RRA can be grown or sold until such 
time as a new deregulation decision is in place, and we also 
know that any party aggrieved by a hypothetical future de
regulation decision will have ample opportunity to challenge 
it, and to seek appropriate preliminary relief, if and when 
such a decision is made. In light of these particular circum
stances, we hold that the District Court did not properly 
exercise its discretion in enjoining a partial deregulation of 
any kind pending APHIS’s preparation of an EIS. It fol
lows that the Court of Appeals erred in affirming that aspect 
of the District Court’s judgment. 

enforcement is easier. Understanding it is easier, and it may be, while a 
blunt instrument, it may actually, for the short term, achieve its result, 
achieve its purpose, even maybe it overachieves it. . . .  Maybe a lot 
of it is not necessary. I don’t know” (emphasis added)); see also ibid. 
(“I don’t say you have to be greater than 1.6 miles, you have to be away 
from the bees, you have to be dah dah dah. That’s the farm business. 
I’m not even in it”); id., at 192a (“I am not going to get into the isolation 
distances”). 
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D 

We now turn to petitioners’ claim that the District Court 
erred in entering a nationwide injunction against planting 
RRA. Petitioners argue that the District Court did not 
apply the right test for determining whether to enter perma
nent injunctive relief; that, even if the District Court identi
fied the operative legal standard, it erred as a matter of law 
in applying that standard to the facts of this case; and that 
the District Court was required to grant petitioners an evi
dentiary hearing to resolve contested issues of fact germane 
to the remedial dispute between the parties. We agree that 
the District Court’s injunction against planting went too far, 
but we come to that conclusion for two independent reasons. 

First, the impropriety of the District Court’s broad injunc
tion against planting flows from the impropriety of its injunc
tion against partial deregulation. If APHIS may partially 
deregulate RRA before preparing a full-blown EIS—a ques
tion that we need not and do not decide here—farmers 
should be able to grow and sell RRA in accordance with that 
agency determination. Because it was inappropriate for the 
District Court to foreclose even the possibility of a partial 
and temporary deregulation, it necessarily follows that it 
was likewise inappropriate to enjoin any and all parties from 
acting in accordance with the terms of such a deregulation 
decision. 

Second, respondents have represented to this Court that 
the District Court’s injunction against planting does not have 
any meaningful practical effect independent of its vacatur. 
See Brief for Respondents 24; see also Tr. of Oral Arg. 38 
(“[T]he mistake that was made [by the District Court] was 
in not appreciating . . . that the vacatur did have [the] effect” 
of independently prohibiting the growth and sale of almost 
all RRA). An injunction is a drastic and extraordinary rem
edy, which should not be granted as a matter of course. See, 
e. g., Weinberger v. Romero-Barcelo, 456 U. S. 305, 311–312 
(1982). If a less drastic remedy (such as partial or complete 
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vacatur of APHIS’s deregulation decision) was sufficient to 
redress respondents’ injury, no recourse to the additional and 
extraordinary relief of an injunction was warranted. See 
ibid.; see also Winter, 555 U. S., at 31–33. 

E 

In sum, the District Court abused its discretion in enjoin
ing APHIS from effecting a partial deregulation and in 
prohibiting the possibility of planting in accordance with 
the terms of such a deregulation. Given those errors, this 
Court need not express any view on whether injunctive 
relief of some kind was available to respondents on the rec
ord before us. Nor does the Court address the question 
whether the District Court was required to conduct an evi
dentiary hearing before entering the relief at issue here. 
The judgment of the Ninth Circuit is reversed, and the case 
is remanded for further proceedings consistent with this 
opinion. 

It is so ordered. 

Justice Breyer took no part in the consideration or deci
sion of this case. 

Justice Stevens, dissenting. 
The Court does not dispute the District Court’s critical 

findings of fact: First, Roundup Ready Alfalfa (RRA) can 
contaminate other plants. See App. to Pet. for Cert. 38a, 
54a, 62a. Second, even planting in a controlled setting had 
led to contamination in some instances. See id., at 69a–70a. 
Third, the Animal and Plant Health Inspection Service 
(APHIS) has limited ability to monitor or enforce limitations 
on planting. See id., at 70a. And fourth, genetic contami
nation from RRA could decimate farmers’ livelihoods and the 
American alfalfa market for years to come. See id., at 71a; 
see also id., at 29a–30a. Instead, the majority faults the 
District Court for “enjoining APHIS from partially deregu
lating RRA.” Ante, at 158. 
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In my view, the District Court may not have actually or
dered such relief, and we should not so readily assume that 
it did. Regardless, the District Court did not abuse its dis
cretion when, after considering the voluminous record and 
making the aforementioned findings, it issued the order 
now before us. 

I 

To understand the District Court’s judgment, it is neces
sary to understand the background of this litigation. Peti
tioner Monsanto Company (Monsanto) is a large corporation 
that has long produced a weedkiller called Roundup. After 
years of experimentation, Monsanto and copetitioner Forage 
Genetics International (FGI) genetically engineered a muta
tion in the alfalfa genome that makes the plant immune to 
Roundup. Monsanto and FGI’s new product, RRA, is “the 
first crop that has been engineered to resist a[n] herbicide” 
and that can transmit the genetically engineered gene to 
other plants. See App. to Pet. for Cert. 45a. 

In 2004, in the midst of a deregulatory trend in the agricul
tural sector, petitioners asked APHIS to deregulate RRA, 
thereby allowing it to be sold and planted nationwide. Id., 
at 101a. Rather than conducting a detailed analysis and 
preparing an “environmental impact statement” (EIS), as re
quired by the National Environmental Policy Act of 1969 
(NEPA) for every “major Federal actio[n] significantly af
fecting the quality of the human environment,” 42 U. S. C. 
§ 4332(2)(C), APHIS merely conducted an abbreviated “envi
ronmental assessment” (EA). During the 6-month period in 
which APHIS allowed public comment on its EA, the agency 
received 663 comments, 520 of which opposed deregulation. 
App. to Pet. for Cert. 29a. Farmers and scientists opined 
that RRA could contaminate alfalfa that has not been ge
netically modified, destroying the American export market 
for alfalfa and, potentially, contaminating other plants and 
breeding a new type of pesticide-resistant weed. Id., at 
29a–30a. 
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Despite substantial evidence that RRA genes could trans
fer to other plants, APHIS issued a “Finding of No Significant 
Impact” and agreed to deregulate RRA “unconditionally,” 
ante, at 146. With no EIS to wait for and no regulation 
blocking its path, petitioners began selling RRA. Farmers 
and environmental groups swiftly brought this lawsuit to 
challenge APHIS’s decision to deregulate, raising claims 
under NEPA and other statutes. 

The District Court carefully reviewed a long record and 
found that “APHIS’s reasons for concluding” that the risks 
of genetic contamination are low were “not ‘convincing.’ ” 
App. to Pet. for Cert. 38a. A review of APHIS’s internal 
documents showed that individuals within the agency 
warned that contamination might occur. APHIS rested its 
decision to deregulate on its assertion that contamination 
risk is “not significant because it is the organic and conven
tional farmers’ responsibility” to protect themselves and the 
environment. Ibid. Yet the agency drew this conclusion 
without having investigated whether such farmers “can, in 
fact, protect their crops from contamination.” Ibid. The 
District Court likewise found that APHIS’s reasons for dis
regarding the risk of pesticide-resistant weeds were specula
tive and “not convincing.” Id., at 46a. The agency had 
merely explained that if weeds acquire Roundup resistance, 
farmers can use “ ‘[a]lternative herbicides.’ ” Ibid. In light 
of the “acknowledged” risk of RRA gene transmission and 
the potential “impact on the development of Roundup resis
tant weeds,” the court concluded that there was a significant 
possibility of serious environmental harm, and granted sum
mary judgment for the plaintiffs. Id., at 54a; see also id., 
at 45a. 

At this point, the question of remedy arose. The parties 
submitted proposed final judgments, and several corpora
tions with an interest in RRA, including Monsanto, sought 
permission to intervene. The District Court granted their 
motion and agreed “to give them the opportunity to present 
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evidence to assist the court in fashioning the appropriate 
scope of whatever relief is granted.” Id., at 54a (internal 
quotation marks omitted). 

While the District Court considered the proposed judg
ments, it issued a preliminary injunction. Ordinarily, the 
court explained, the remedy for failure to conduct an EIS is 
to vacate the permit that was unlawfully given—the result 
of which, in this case, would be to prohibit any use of RRA. 
See id., at 55a; see also id., at 65a. But this case presented 
a special difficulty: Following APHIS’s unlawful deregulation 
order, some farmers had begun planting genetically modified 
RRA. Id., at 55a. In its preliminary injunction, the Dis
trict Court ordered that no new RRA could be planted until 
APHIS completed the EIS or the court determined that 
some other relief was appropriate. But, so as to protect 
these farmers, the court declined to prohibit them from “har
vesting, using, or selling” any crops they had already 
planted. Id., at 56a. And “to minimize the harm to those 
growers who intend to imminently plant [RRA],” the court 
permitted “[t]hose growers who intend to plant [RRA] in the 
next three weeks and have already purchased the seed” to 
go ahead and plant. Id., at 58a (emphasis deleted). Essen
tially, the court grandfathered in those farmers who had re
lied, in good faith, on APHIS’s actions. 

Before determining the scope of its final judgment, the 
District Court invited the parties and intervenors to submit 
“whatever additional evidence” they “wish[ed] to provide,” 
and it scheduled additional oral argument. Id., at 58a–59a. 
The parties submitted “competing proposals for permanent 
injunctive relief.” Id., at 60a. The plaintiffs requested that 
no one—not even the grandfathered-in farmers—be allowed 
to plant, grow, or harvest RRA until the full EIS had been 
prepared. Id., at 64a. APHIS and the intervenors instead 
sought a remedy that would “facilitat[e] the continued and 
dramatic growth” of RRA: a “partial deregulation” order 
that would permit planting subject to certain conditions, 
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such as specified minimum distances between RRA and con
ventional alfalfa and special cleaning requirements for equip
ment used on the genetically modified crop. See id., at 
60a–64a. 

The court adopted a compromise. First, it declined to 
adopt the APHIS-Monsanto proposal. APHIS itself had 
acknowledged that “gene transmission could and had oc
curred,” and that RRA “could result in the development of 
Roundup-resistant weeds.” Id., at 61a–62a. In light of the 
substantial record evidence of these risks, the court would 
not agree to a nationwide planting scheme “without the ben
efit of the development of all the relevant data,” as well as 
public comment about whether contamination could be con
trolled. Id., at 68a. The “partial deregulation” proposed 
by petitioners, the court noted, was really “deregulation 
with certain conditions,” id., at 69a—which, for the same rea
sons given in the court’s earlier order, requires an EIS, ibid. 
The court pointed out numerous problems with the APHIS-
Monsanto proposal. Neither APHIS nor Monsanto had pro
vided “evidence that suggests whether, and to what extent, 
the proposed interim conditions” would actually “be fol
lowed,” and comparable conditions had failed to prevent con
tamination in certain limited settings. Id., at 69a–70a. 
APHIS, moreover, conceded that “it does not have the re
sources to inspect” the RRA that had already been planted, 
and so could not possibly be expected “to adequately monitor 
the more than one million acres of [RRA] intervenors esti
mate [would] be planted” under their proposal. Id., at 70a. 
That was especially problematic because any plan to limit 
contamination depended on rules about harvesting, and 
farmers were unlikely to follow those rules. Id., at 71a. 
“APHIS ha[d] still not made any inquiry” into numerous fac
tual concerns raised by the court in its summary judgment 
order issued several months earlier. Id., at 70a. 

Next, the court rejected the plaintiffs’ proposed remedy of 
“enjoin[ing] the harvesting and sale of already planted” 
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RRA. Id., at 76a. Although any planting or harvesting of 
RRA poses a contamination risk, the court reasoned that the 
equities were different for those farmers who had already 
invested time and money planting RRA in good-faith reliance 
on APHIS’s deregulation order. And small amounts of har
vesting could be more easily monitored. Rather than force 
the farmers to tear up their crops, the court imposed a vari
ety of conditions on the crops’ handling and distribution. 
Id., at 77a. 

As to all other RRA, however, the court sided with the 
plaintiffs and enjoined planting during the pendency of the 
EIS. Balancing the equities, the court explained that the 
risk of harm was great. “[C]ontamination cannot be un
done; it will destroy the crops of those farmers who do not 
sell genetically modified alfalfa.” Id., at 71a. And because 
those crops “cannot be replanted for two to four years,” that 
loss will be even greater. Ibid. On the other side of the 
balance, the court recognized that some farmers may wish to 
switch to genetically modified alfalfa immediately, and some 
companies like Monsanto want to start selling it to them just 
as fast. But, the court noted, RRA is a small percentage of 
those companies’ overall business; unsold seed can be stored; 
and the companies “ ‘have [no] cause to claim surprise’ ” as 
to any loss of anticipated revenue, as they “were aware of 
plaintiffs’ lawsuit” and “nonetheless chose to market” RRA. 
Id., at 72a. 

Thus, the District Court stated that it would “vacat[e] the 
June 2005 deregulation decision”; “enjoi[n] the planting of 
[RRA] in the United States after March 30, 2007,” the date 
of the decision, “pending the government’s completion of the 
EIS and decision on the deregulation petition”; and impose 
“conditions on the handling and identification of already-
planted [RRA].” Id., at 79a. On the same day, the court 
issued its judgment. In relevant part, the judgment states: 

“The federal defendants’ June 14, 2005 Determination 
of Nonregulated Status for [RRA] is VACATED. Be
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fore granting Monsanto’s deregulation petition, even in 
part, the federal defendants shall prepare an [EIS]. 
Until the federal defendants prepare the EIS and decide 
the deregulation petition, no [RRA] may be planted. . . . 

“[RRA already] planted before March 30, 2007 may 
be grown, harvested and sold subject to the following 
conditions.” Id., at 108a–109a. 

II 

Before proceeding to address the Court’s opinion on its 
own terms, it is important to note that I have reservations 
about the validity of those terms. The Court today rests 
not only the bulk of its analysis but also the primary basis 
for our jurisdiction on the premise that the District Court 
enjoined APHIS from partially deregulating RRA in any 
sense. See ante, at 152–153, 158–164.1 That is a permis
sible, but not necessarily correct, reading of the District 
Court’s judgment. 

So far as I can tell, until petitioners’ reply brief, neither 
petitioners nor the Government submitted to us that the Dis
trict Court had exceeded its authority in this manner. And, 
indeed, the Government had not raised this issue in any 
court at all. Petitioners did not raise the issue in any of 
their three questions presented or in the body of their peti
tion for a writ of certiorari. And they did not raise the 
issue in their opening briefs to this Court. Only after re

1 See also ante, at 161 (“[T]he District Court barred the agency from 
pursuing any deregulation—no matter how limited the geographic area in 
which planting of RRA would be allowed, how great the isolation distances 
mandated between RRA fields and fields for growing non-genetically
engineered alfalfa, how stringent the regulations governing harvesting 
and distribution, how robust the enforcement mechanisms available at the 
time of the decision, and—consequently—no matter how small the risk 
that the planting authorized under such conditions would adversely affect 
the environment in general and respondents in particular” (emphasis 
deleted)). 
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spondents alleged that Monsanto’s injury would not be re
dressed by vacating the injunction, insofar as RRA would 
still be a regulated article, did petitioners bring the issue to 
the Court’s attention. Explaining why they have a redress-
able injury, petitioners alleged that the District Court’s 
order prevents APHIS from “implement[ing] an[y] interim 
solution allowing continued planting.” Reply Brief for Pe
titioners 5. APHIS, the party that the Court says was 
wrongly “barred . . . from pursuing any deregulation,” even 
“in accordance with the procedures established by law,” ante, 
at 161, did not complain about this aspect of the District 
Court’s order even in its reply brief. 

Thus, notwithstanding that petitioners “adequately pre
served their objection that the vacated deregulation decision 
should have been replaced by APHIS’s proposed injunction,” 
ante, at 150 (emphasis added), the key legal premise on which 
the Court decides this case was never adequately presented. 
Of course, this is not standard—or sound—judicial practice. 
See Kumho Tire Co. v. Carmichael, 526 U. S. 137, 159 (1999) 
(Stevens, J., concurring in part and dissenting in part). To
day’s decision illustrates why, for it is quite unclear whether 
the Court’s premise is correct, and the Court has put itself 
in the position of deciding legal issues without the aid of 
briefing. 

In my view, the District Court’s judgment can fairly be 
read to address only (1) total deregulation orders of the kind 
that spawned this lawsuit, and (2) the particular partial 
deregulation order proposed to the court by APHIS. This 
interpretation of the judgment is more consistent with the 
District Court’s accompanying opinion, which concluded by 
stating that the court “will enter a final judgment” “ordering 
the government to prepare an EIS before [the court] makes 
a decision on Monsanto’s deregulation petition.” App. to 
Pet. for Cert. 79a. The language of that opinion does not 
appear to “ba[r] the agency from pursuing any deregula
tion—no matter how limited,” ante, at 161 (emphasis deleted). 
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This interpretation is also more consistent with APHIS’s 
own decision not to contest what, according to the Court, 
was an unprecedented infringement on the agency’s statu
tory authority. 

To be sure, the District Court’s judgment is somewhat 
opaque. But it is troubling that we may be asserting juris
diction and deciding a highly factbound case based on noth
ing more than a misunderstanding. It is also troubling that 
we may be making law without adequate briefing on the crit
ical questions we are passing upon. I would not be sur
prised if on remand the District Court merely clarified its 
order. 

III 

Even assuming that the majority has correctly interpreted 
the District Court’s judgment, I do not agree that we should 
reverse the District Court. 

At the outset, it is important to observe that when a dis
trict court is faced with an unlawful agency action, a set of 
parties who have relied on that action, and a prayer for relief 
to avoid irreparable harm, the court is operating under its 
powers of equity. In such a case, a court’s function is “to do 
equity and to mould each decree to the necessities of the 
particular case.” Hecht Co. v. Bowles, 321 U. S. 321, 329 
(1944). “Flexibility” and “practicality” are the touchstones 
of these remedial determinations, as “the public interest,” 
“private needs,” and “competing private claims” must all be 
weighed and reconciled against the background of the court’s 
own limitations and its particular familiarity with the case. 
Id., at 329–330.2 

2 See also, e. g., Railroad Comm’n of Tex. v. Pullman Co., 312 U. S. 496, 
500 (1941) (“The history of equity jurisdiction is the history of regard 
for public consequences. . . . There have been as many and as variegated 
applications of this supple principle as the situations that have brought it 
into play”); Seymour v. Freer, 8 Wall. 202, 218 (1869) (“[A] court of equity 
ha[s] unquestionable authority to apply its flexible and comprehensive ju
risdiction in such manner as might be necessary to the right administra
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When a district court takes on the equitable role of adjust
ing legal obligations, we review the remedy it crafts for 
abuse of discretion. “[D]eference,” we have explained, “is 
the hallmark of abuse-of-discretion review.” General Elec. 
Co. v. Joiner, 522 U. S. 136, 143 (1997). Although equitable 
remedies are “not left to a trial court’s ‘inclination,’ ” they 
are left to the court’s “ ‘judgment.’ ” Albemarle Paper Co. 
v. Moody, 422 U. S. 405, 416 (1975) (quoting United States v. 
Burr, 25 F. Cas. 30, 35 (No. 14,692d) (CC Va. 1807) (Marshall, 
C. J.)). The principles set forth in applicable federal statutes 
may inform that judgment. See United States v. Oakland 
Cannabis Buyers’ Cooperative, 532 U. S. 483, 497 (2001) (“[A] 
court sitting in equity cannot ignore the judgment of Con
gress, deliberately expressed in legislation” (internal quota
tion marks omitted)). And historically, courts have had par
ticularly broad equitable power—and thus particularly broad 
discretion—to remedy public nuisances and other “ ‘purpres
tures upon public rights and properties,’ ” Mugler v. Kansas, 
123 U. S. 623, 672 (1887),3 which include environmental 
harms.4 

In my view, the District Court did not “unreasonably exer
cis[e]” its discretion, Bennett v. Bennett, 208 U. S. 505, 512 
(1908), even if it did categorically prohibit partial deregula
tion pending completion of the EIS. Rather, the District 
Court’s judgment can be understood as either of two reason
able exercises of its equitable powers. 

tion of justice between the parties”). Indeed, the very “ground of this 
jurisdiction” is a court’s “ability to give a more complete and perfect rem
edy.” 2 J. Story, Equity Jurisprudence § 924, p. 225 (M. Bigelow ed. 13th 
ed. 1886). 

3 See Steelworkers v. United States, 361 U. S. 39, 60–61 (1959) (per 
curiam) (reviewing history of injunctions to prevent public nuisances). 

4 See, e. g., Georgia v. Tennessee Copper Co., 206 U. S. 230 (1907) (air 
pollution); Arizona Copper Co. v. Gillespie, 230 U. S. 46, 56–57 (1913) 
(water pollution). 
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Equitable Application of Administrative Law 

First, the District Court’s decision can be understood as 
an equitable application of administrative law. Faced with 
two different deregulation proposals, the District Court ap
pears to have vacated the deregulation that had already oc
curred, made clear that NEPA requires an EIS for any fu
ture deregulation of RRA, and partially stayed the vacatur 
to the extent it affects farmers who had already planted 
RRA.5 

Under NEPA, an agency must prepare an EIS for “every 
. . . major Federal actio[n] significantly affecting the quality 
of the human environment.” 42 U. S. C. § 4332(2)(C). Re
call that the District Court had found, on the basis of sub
stantial evidence, that planting RRA can cause genetic con
tamination of other crops, planting in controlled settings had 
led to contamination, APHIS is unable to monitor or enforce 
limitations on planting, and genetic contamination could deci
mate the American alfalfa market. In light of that evidence, 
the court may well have concluded that any deregulation of 
RRA, even in a “limited . . .  geographic area” with “stringent 
. . . regulations governing harvesting and distribution,” 6 

5 See Reply Brief for Federal Respondents 3. There is an ongoing de
bate about the role of equitable adjustments in administrative law. See, 
e. g., Levin, “Vacation” at Sea: Judicial Remedies and Equitable Discretion 
in Administrative Law, 53 Duke L. J. 291 (2003). The parties to this ap
peal and the majority assume that the District Court’s remedy was crafted 
under its equity powers, and I will do the same. 

6 One of the many matters not briefed in this case is how limited a partial 
deregulation can be. It is not clear whether the sort of extremely limited 
“partial deregulations” envisioned by the Court, see ante, at 161–164, in 
which RRA is “deregulated” in one small geographic area pursuant to 
stringent restrictions, could be achieved only through “partial deregula
tion” actions, or whether they could also (or exclusively) be achieved 
through a more case-specific permit process. Under the applicable regu
lations, a regulated article may still be used subject to a permitting proc
ess. See 7 CFR §§ 340.0, 340.4 (2010). These permits “prescribe con
finement conditions and standard operating procedures . . .  to maintain  
confinement of the genetically engineered organism.” Introduction of Or
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ante, at 161, requires an EIS under NEPA. See generally 
D. Mandelker, NEPA Law and Litigation §§ 8:33–8:48 (2d ed. 
2009) (describing when an EIS is required); cf. Marsh v. Ore
gon Natural Resources Council, 490 U. S. 360, 371 (1989) 
(NEPA embodies “sweeping commitment” to environmental 
safety and principle that “the agency will not act on incom
plete information, only to regret its decision after it is too 
late to correct”). Indeed, it appears that any deregulation 
of a genetically modified, herbicide-resistant crop that can 
transfer its genes to other organisms and cannot effectively 
be monitored easily fits the criteria for when an EIS is 
required.7 That is especially so when, as in this case, 
the environmental threat is novel. See Winter v. Natural 
Resources Defense Council, Inc., 555 U. S. 7, 23 (2008) 
(EIS is more important when party “is conducting a new 

ganisms and Products Altered or Produced Through Genetic Engineering, 
72 Fed. Reg. 39021, 39022 (2007) (hereinafter Introduction). 

Ordinarily, “[o]nce an article has been deregulated, APHIS does not 
place any restrictions or requirements on its use.” Id., at 39023. As of 
2007, APHIS had never—not once—granted partial approval of a petition 
for nonregulated status. USDA, Introduction of Genetically Engineered 
Organisms, Draft Environmental Impact Statement, July 2007, p. 11, on-
line at http://www.aphis.usda.gov/brs/pdf/complete_eis.pdf (as visited June 
18, 2010, and available in Clerk of Court’s case file). In 2007, APHIS 
began contemplating a “new system” to allow for the release and use of 
genetically modified organisms, for “special cases” in which there are risks 
“that could be mitigated with conditions to ensure safe commercial use.” 
Introduction 39024 (emphasis added). 

7 See, e. g., 40 CFR § 1508.8 (2009) (determination whether an EIS is 
required turns on both “[d]irect effects” and “[i]ndirect effects,” and “in
clude[s] those resulting from actions which may have both beneficial and 
detrimental effects, even if on balance the agency believes that the effect 
will be beneficial”); § 1508.27(b)(4) (determination whether an EIS is re
quired turns on “[t]he degree to which the effects on the quality of the 
human environment are likely to be highly controversial”); § 1508.27(b)(5) 
(determination whether an EIS is required turns on “[t]he degree to which 
the possible effects on the quality of the human environment are highly 
uncertain or involve unique or unknown risks”). 
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type of activity with completely unknown effects on the 
environment”).8 

Moreover, given that APHIS had already been ordered to 
conduct an EIS on deregulation of RRA, the court could 
have reasonably feared that partial deregulation would un
dermine the agency’s eventual decision. Courts confronted 
with NEPA violations regularly adopt interim measures to 
maintain the status quo, particularly if allowing agency ac
tion to go forward risks foreclosing alternative courses of 
action that the agency might have adopted following comple
tion of an EIS. See Mandelker, NEPA Law and Litigation 
§ 4:61. The applicable regulations, to which the District 
Court owed deference,9 provide that during the preparation 
of an EIS, “no action concerning the [agency’s] proposal shall 
be taken which would . . . [h]ave an adverse environmental 
impact” or “[l]imit the choice of reasonable alternatives.” 
40 CFR § 1506.1(a) (2009). As exemplified by the problem 
of what to do with farmers who had already purchased or 
planted RRA prior to the District Court’s judgment, even 
minimal deregulation can limit future regulatory options. 

8 The Court posits a hypothetical in which APHIS deregulates RRA 
limited to a remote area in which alfalfa is not grown, and issues an accom
panying order “mandating isolation distances so great as to eliminate 
any appreciable risk of gene flow to the crops of conventional farmers 
who might someday choose to plant in the surrounding area.” Ante, 
at 163. At the outset, it is important to note the difference between a 
plausible hypothetical and a piece of fiction. At least as of 2007, APHIS 
had never granted partial approval of a petition for nonregulated status. 
See n. 6, supra. And I doubt that it would choose to deregulate geneti
cally modified alfalfa in a place where the growing conditions and sales 
networks for the product are so poor that no farmer already plants it. 
Moreover, the notion that this imagined deregulation would pose virtually 
no environmental risk ignores one of the District Court’s critical findings 
of fact: APHIS has very limited capacity to monitor its own restrictions. 
The agency could place all manner of constraints on its deregulation or
ders; they will have no effect unless they are enforced. 

9 See Marsh v. Oregon Natural Resources Council, 490 U. S. 360, 372 
(1989). 
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“Courts must remember that in many cases allowing an 
agency to proceed makes a mockery of the EIS process, con
verting it from analysis to rationalization.” Herrmann, In
junctions for NEPA Violations: Balancing the Equities, 59 U. 
Chi. L. Rev. 1263, 1289 (1992); see also 40 CFR § 1502.5 (EIS 
should be implemented in manner ensuring it “will not be 
used to rationalize or justify decisions already made”). 

Although the majority does not dispute that the District 
Court could have reasonably concluded that NEPA requires 
an EIS for even partial deregulation of RRA, it suggests 
that any such conclusion would have been incompatible with 
the court’s decision to permit limited harvesting by farmers 
who had already planted RRA. See ante, at 162.10 I do not 
see the “inconsisten[cy].” Ibid. NEPA does not apply to 
actions by federal courts. See 40 CFR § 1508.12. Exercis
ing its equitable discretion to balance the interests of the 
parties and the public, the District Court would have been 
well within its rights to find that NEPA requires an EIS 
before the agency grants “Monsanto’s deregulation petition, 
even in part,” App. to Pet. for Cert. 108a, yet also to find 
that a partial stay of the vacatur was appropriate to protect 
the interests of those farmers who had already acted in 
good-faith reliance on APHIS. 

Similarly, I do not agree that the District Court’s ruling 
was “premature” because APHIS had not yet effected any 
partial deregulations, ante, at 160. Although it is “for the 
agency to decide whether and to what extent” it will pursue 
deregulation, ante, at 159, the court’s application of NEPA 
to APHIS’s regulation of RRA might have controlled any 
deregulation during the pendency of the EIS. Petitioners 
and APHIS had already come back to the court with a pro
posed partial deregulation order which, the court explained, 

10 The Court states that the order permitted both harvesting and plant
ing. But the court’s final judgment permitted only sale and harvesting of 
RRA planted before March 30, 2007, more than a month before the judg
ment. See App. to Pet. for Cert. 109a; see also id., at 79a. 
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was incompatible with its determination that there is a sub
stantial risk of gene spreading and that APHIS lacks moni
toring capacity. That same concern would apply to any 
partial deregulation order. The court therefore had good 
reason to make it clear, upfront, that the parties should not 
continue to expend resources proposing such orders, instead 
of just moving ahead with an EIS. Cf. Railroad Comm’n 
of Tex. v. Pullman Co., 312 U. S. 496, 500 (1941) (“The re
sources of equity are equal to an adjustment that will avoid 
the waste of a tentative decision”). Indeed, it was APHIS 
itself that “sought to ‘streamline’ ” the process. Ante, at 160. 

Injunctive Relief 

Second, the District Court’s judgment can be understood 
as a reasonable response to the nature of the risks posed by 
RRA. Separate and apart from NEPA’s requirement of an 
EIS, these risks were sufficiently serious, in my view, that 
the court’s injunction was a permissible exercise of its equi
table authority. 

The District Court found that gene transfer can and does 
occur, and that if it were to spread through open land the 
environmental and economic consequences would be devas
tating. Cf. Amoco Production Co. v. Gambell, 480 U. S. 531, 
545 (1987) (“Environmental injury, by its nature, can seldom 
be adequately remedied by money damages and is often per
manent or at least of long duration, i. e., irreparable”). Al
though “a mere possibility of a future nuisance will not sup
port an injunction,” courts have never required proof “that 
the nuisance will occur”; rather, “it is sufficient . . . that the 
risk of its happening is greater than a reasonable man would 
incur.” 5 J. Pomeroy, A Treatise on Equity Jurisprudence 
and Equitable Remedies § 1937 (§ 523), p. 4398 (2d ed. 1919) 
(first emphasis added). Once gene transfer occurred in 
American fields, it “would be difficult—if not impossible—to 
reverse the harm.” Hollingsworth v. Perry, 558 U. S. 183, 
195 (2010) (per curiam). 
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Additional considerations support the District Court’s 
judgment. It was clear to the court that APHIS had only 
limited capacity to monitor planted RRA, and some RRA 
had already been planted. The marginal threat posed by 
additional planting was therefore significant. Injunctive 
remedies are meant to achieve a “nice adjustment and recon
ciliation between the competing claims” of injury by “mould
[ing] each decree to the necessities of the particular case.” 
Weinberger v. Romero-Barcelo, 456 U. S. 305, 312 (1982) 
(internal quotation marks omitted). Under these circum
stances, it was not unreasonable for the court to conclude 
that the most equitable solution was to allocate the limited 
amount of potentially safe RRA to the farmers who had al
ready planted that crop.11 

The Court suggests that the injunction was nonetheless 
too sweeping because “a partial deregulation need not cause 
respondents any injury at all . . . ; if the scope of the partial 
deregulation is sufficiently limited, the risk of gene flow to 
their crops could be virtually nonexistent.” Ante, at 162–163. 
The Court appears to reach this conclusion by citing one par
ticular study (in a voluminous record), rather than any find
ings of fact.12 Even assuming that this study is correct, the 

11 As explained previously, I do not see the court’s broad injunction as 
“inconsistent,” ante, at 162, with its decision that farmers who had already 
planted RRA could harvest their crop. The equities are different for 
farmers who relied on the agency than for companies like Monsanto that 
developed an organism knowing it might be regulated; and APHIS could 
monitor only a limited amount of RRA. 

12 The Court also hypothesizes a set of growing conditions that would 
isolate RRA from the plaintiffs in this case, even if not from other farmers. 
See ante, at 163. As already explained, these hypotheticals are rather 
unrealistic. See n. 8, supra. And, given that the plaintiffs include envi
ronmental organizations as well as farmer and consumer associations, it is 
hard to see how APHIS could so carefully isolate and protect their inter
ests. In any event, because APHIS concedes that it cannot monitor such 
limits, rules that protect these or any other parties may be merely horta
tory in practice. Moreover, although we have not squarely addressed the 
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Court ignores the District Court’s findings that gene flow is 
likely and that APHIS has little ability to monitor any condi
tions imposed on a partial deregulation. Limits on planting 
or harvesting may operate fine in a laboratory setting, but 
the District Court concluded that many limits will not be 
followed and cannot be enforced in the real world.13 

Against that background, it was perfectly reasonable to 
wait for an EIS. APHIS and petitioners argued to the Dis
trict Court that partial deregulation could be safely imple
mented, they submitted evidence intended to show that 
planting restrictions would prevent the spread of the newly 
engineered gene, and they contested “virtually every factual 
issue relating to possible environmental harm.” Geertson 
Seed Farms v. Johanns, 570 F. 3d 1130, 1135 (CA9 2009). 
But lacking “the benefit of the development of all the rele
vant data,” App. to Pet. for Cert. 68a, the District Court did 
not find APHIS’s and petitioners’ assertions to be convinc
ing. I cannot say that I would have found otherwise. It 
was reasonable for the court to conclude that planting could 
not go forward until more complete study, presented in an 
EIS, showed that the known problem of gene flow could, in 
reality, be prevented.14 

issue, in my view “[t]here is no general requirement that an injunction 
affect only the parties in the suit.” Bresgal v. Brock, 843 F. 2d 1163, 1169 
(CA9 1987). To limit an injunction against a federal agency to the named 
plaintiffs “would only encourage numerous other” regulated entities “to 
file additional lawsuits in this and other federal jurisdictions.” Livestock 
Marketing Assn. v. United States Dept. of Agriculture, 207 F. Supp. 2d 
992, 1007 (SD 2002), aff ’d, 335 F. 3d 711, 726 (CA8 2003). 

13 The majority notes that the District Court acknowledged, at a hearing 
several months before it issued the judgment, that a simple but slightly 
overinclusive remedy may be preferable to an elaborate set of planting 
conditions. See ante, at 163–164, n. 6. Quite right. As the District 
Court said to APHIS’s lawyer at that hearing, if the agency issues an 
elaborate set of precautions, “I don’t know how you even start to enforce 
it.” App. to Pet. for Cert. 190a–191a. 

14 I suspect that if APHIS and petitioners had come back to the court 
with more convincing evidence prior to completing an EIS, and moved to 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:prevented.14
http:world.13


Cite as: 561 U. S. 139 (2010) 183 

Stevens, J., dissenting 

The District Court’s decision that more study was needed 
to assess whether limits on deregulation could prevent envi
ronmental damage is further reinforced by the statutory con
text in which the issue arose. A court’s equitable discretion 
must be guided by “recognized, defined public policy.” Mer
edith v. Winter Haven, 320 U. S. 228, 235 (1943); see also 
Hecht Co., 321 U. S., at 331 (explaining that when a court 
evaluates an agency’s decision against the background of a 
federal statute, the court’s discretion “must be exercised in 
light of the large objectives of the Act”). Congress recog
nized in NEPA that complex environmental cases often re
quire exceptionally sophisticated scientific determinations, 
and that agency decisions should not be made on the basis of 
“incomplete information.” Marsh, 490 U. S., at 371. Con
gress also recognized that agencies cannot fully weigh the 
consequences of these decisions without obtaining public 
comments through an EIS. See Robertson v. Methow Val
ley Citizens Council, 490 U. S. 332, 350 (1989).15 While a 
court may not presume that a NEPA violation requires an 
injunction, it may take into account the principles embodied 
in the statute in considering whether an injunction would be 
appropriate. This District Court had before it strong evi
dence that gene transmission was likely to occur and that 
limits on growing could not be enforced. It also had a large 
amount of highly detailed evidence about whether growing 
restrictions, even if enforced, can prevent transmission. 
That evidence called into question the agency’s own claims 

modify the court’s order, the court would have done so. Indeed, the Dis
trict Court showed a willingness to recalibrate its order when it amended 
its judgment just a few months after the judgment’s issuance in light of 
APHIS’s submission that certain requirements were impractical. See 
App. to Pet. for Cert. 111a–114a. 

15 Accordingly, while “NEPA itself does not mandate particular results,” 
it does mandate a particular process and embodies the principle that fed
eral agencies should “carefully conside[r] detailed information” before in
curring potential environmental harm. Robertson, 490 U. S., at 350, 349. 
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regarding the risks posed by partial deregulation. In en
joining partial deregulation until it had the benefit of an EIS 
to help parse the evidence, the court acted with exactly the 
sort of caution that Congress endorsed in NEPA. 

Finally, it bears mention that the District Court’s experi
ence with the case may have given it grounds for skepticism 
about the representations made by APHIS and petitioners. 
Sometimes “one judicial actor is better positioned than an
other to decide the issue in question.” Miller v. Fenton, 474 
U. S. 104, 114 (1985). A “district court may have insights 
not conveyed by the record.” Pierce v. Underwood, 487 
U. S. 552, 560 (1988). In this case, the agency had attempted 
to deregulate RRA without an EIS in spite of ample evi
dence of potential environmental harms. And when the 
court made clear that the agency had violated NEPA, the 
agency responded by seeking to “ ‘streamline’ ” the process, 
ante, at 160, submitting a deregulation proposal with Mon
santo that suffered from some of the same legal and empiri
cal holes as its initial plan to deregulate. Against that back
ground, the court may have felt it especially prudent to wait 
for an EIS before concluding that APHIS could manage 
RRA’s threat to the environment. 

* * * 

The District Court in this case was put in an “unenviable 
position.” Ibid. In front of it was strong evidence that 
RRA poses a serious threat to the environment and to Amer
ican business, and that limits on RRA deregulation might 
not be followed or enforced—and that even if they were, the 
newly engineered gene might nevertheless spread to other 
crops. Confronted with those disconcerting submissions, 
with APHIS’s unlawful deregulation decision, with a group 
of farmers who had staked their livelihoods on APHIS’s deci
sion, and with a federal statute that prizes informed deci
sionmaking on matters that seriously affect the environment, 
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the court did the best it could. In my view, the District 
Court was well within its discretion to order the remedy that 
the Court now reverses. Accordingly, I respectfully dissent. 
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Syllabus 

DOE et al. v. REED, WASHINGTON SECRETARY OF 
STATE, et al. 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 09–559. Argued April 28, 2010—Decided June 24, 2010 

The Washington Constitution allows citizens to challenge state laws by 
referendum. To initiate a referendum, proponents must file a petition 
with the secretary of state that contains valid signatures of registered 
Washington voters equal to or exceeding four percent of the votes cast 
for the office of Governor at the last gubernatorial election. A valid 
submission requires not only a signature, but also the signer’s address 
and the county in which he is registered to vote. 

In May 2009, Washington Governor Christine Gregoire signed into 
law Senate Bill 5688, which expanded the rights and responsibilities of 
state-registered domestic partners, including same-sex domestic part
ners. That same month, Protect Marriage Washington, one of the peti
tioners here, was organized as a “State Political Committee” for the 
purpose of collecting the petition signatures necessary to place a refer
endum challenging SB 5688 on the ballot. If the referendum made it 
onto the ballot, Protect Marriage Washington planned to encourage vot
ers to reject SB 5688. Protect Marriage Washington submitted the pe
tition with more than 137,000 signatures to the secretary of state, and 
after conducting the verification and canvassing process required by 
state law, the secretary determined that the petition contained sufficient 
signatures to qualify the referendum (R–71) for the ballot. Respondent 
intervenors invoked the Washington Public Records Act (PRA) to ob
tain copies of the petition, which contained the signers’ names and 
addresses. 

The R–71 petition sponsor and certain signers filed a complaint and a 
motion for injunctive relief in Federal District Court, seeking to enjoin 
the public release of the petition. Count I alleges that the PRA “is 
unconstitutional as applied to referendum petitions,” and Count II al
leges that the PRA “is unconstitutional as applied to the Referendum 
71 petition because there is a reasonable probability that the sig
natories . . . will be subjected to threats, harassment, and reprisals.” 
Determining that the PRA burdened core political speech, the District 
Court held that plaintiffs were likely to succeed on the merits of Count I 
and granted a preliminary injunction preventing release of the signatory 
information. Reviewing only Count I, the Ninth Circuit held that plain

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 186 (2010) 187 

Syllabus 

tiffs were unlikely to succeed on their claim that the PRA is unconsti
tutional as applied to referendum petitions in general, and therefore 
reversed. 

Held: Disclosure of referendum petitions does not as a general matter 
violate the First Amendment. Pp. 194–202. 

(a) Because plaintiffs’ Count I claim and the relief that would follow— 
an injunction barring the secretary of state from releasing referendum 
petitions to the public—reach beyond the particular circumstances of 
these plaintiffs, they must satisfy this Court’s standards for a facial chal
lenge to the extent of that reach. See United States v. Stevens, 559 
U. S. 460, 472–473. P. 194. 

(b) The compelled disclosure of signatory information on referendum 
petitions is subject to review under the First Amendment. In most 
cases, the individual’s signature will express the view that the law sub
ject to the petition should be overturned. Even if the signer is agnostic 
as to the merits of the underlying law, his signature still expresses the 
political view that the question should be considered “by the whole elec
torate.” Meyer v. Grant, 486 U. S. 414, 421. In either case, the expres
sion of a political view implicates a First Amendment right. 

Petition signing remains expressive even when it has legal effect in 
the electoral process. But that does not mean that the electoral context 
is irrelevant to the nature of this Court’s First Amendment review. 
States have significant flexibility in implementing their own voting sys
tems. To the extent a regulation concerns the legal effect of a particu
lar activity in that process, the government is afforded substantial lati
tude to enforce that regulation. Also pertinent is the fact that the PRA 
is not a prohibition on speech, but a disclosure requirement that may 
burden “the ability to speak, but [does] ‘not prevent anyone from speak
ing.’ ” Citizens United v. Federal Election Comm’n, 558 U. S. 310, 366. 
This Court has reviewed First Amendment challenges to disclosure re
quirements in the electoral context under an “exacting scrutiny” stand
ard, requiring “a ‘substantial relation’ between the disclosure require
ment and a ‘sufficiently important’ governmental interest.” Id., at 
366–367. To withstand this scrutiny, “the strength of the govern
mental interest must reflect the seriousness of the actual burden on 
First Amendment rights.” Davis v. Federal Election Comm’n, 554 
U. S. 724, 744. Pp. 194–196. 

(c) The State’s interest in preserving the integrity of the electoral 
process suffices to defeat the argument that the PRA is unconstitutional 
with respect to referendum petitions in general. That interest is par
ticularly strong with respect to efforts to root out fraud. But the 
State’s interest is not limited to combating fraud; it extends to efforts 
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to ferret out invalid signatures caused not by fraud but by simple mis
take, such as duplicate signatures or signatures of individuals who are 
not registered to vote in the State. The State’s interest also extends 
more generally to promoting transparency and accountability in the 
electoral process. 

Plaintiffs contend that disclosure is not sufficiently related to the in
terest of protecting the integrity of the electoral process to withstand 
First Amendment scrutiny. They argue that disclosure is not neces
sary because the secretary of state is already charged with verifying 
and canvassing the names on a petition, a measure’s advocates and oppo
nents can observe that process, any citizen can challenge the secretary’s 
actions in court, and criminal penalties reduce the danger of fraud in 
the petition process. But the secretary’s verification and canvassing 
will not catch all the invalid signatures, and public disclosure can help 
cure the inadequacies of the secretary’s process. Disclosure also helps 
prevent difficult-to-detect fraud such as outright forgery and “bait and 
switch” fraud, in which an individual signs the petition based on a mis
representation of the underlying issue. And disclosure promotes trans
parency and accountability in the electoral process to an extent other 
measures cannot. Pp. 197–199. 

(d) Plaintiffs’ main objection is that “the strength of the governmen
tal interest” does not “reflect the seriousness of the actual burden on 
First Amendment rights.” Davis, supra, at 744. According to plain
tiffs, the objective of those seeking disclosure is not to prevent fraud, 
but to publicly identify signatories and broadcast their political views 
on the subject of the petition. Plaintiffs allege, for example, that sev
eral groups plan to post the petitions in searchable form on the Internet, 
and then encourage other citizens to seek out R–71 petition signers. 
That, plaintiffs argue, would subject them to threats, harassment, and 
reprisals. 

The problem for plaintiffs is that their argument rests almost entirely 
on the specific harm that would attend the disclosure of information on 
the R–71 petition. But the question before the Court at this stage of 
the litigation is whether disclosure of referendum petitions in general 
violates the First Amendment. Faced with the State’s unrebutted ar
guments that only modest burdens attend the disclosure of a typical 
petition, plaintiffs’ broad challenge to the PRA must be rejected. But 
upholding the PRA against a broad-based challenge does not foreclose 
success on plaintiffs’ narrower challenge in Count II, which is pend
ing before the District Court. See Buckley v. Valeo, 424 U. S. 1, 74. 
Pp. 199–202. 

586 F. 3d 671, affirmed. 
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Roberts, C. J., delivered the opinion of the Court, in which Kennedy, 
Ginsburg, Breyer, Alito, and Sotomayor, JJ., joined. Breyer, J., 
post, p. 202, and Alito, J., post, p. 202, filed concurring opinions. Soto-

mayor, J., filed a concurring opinion, in which Stevens and Ginsburg, 
JJ., joined, post, p. 212. Stevens, J., filed an opinion concurring in part 
and concurring in the judgment, in which Breyer, J., joined, post, p. 215. 
Scalia, J., filed an opinion concurring in the judgment, post, p. 219. 
Thomas, J., filed a dissenting opinion, post, p. 228. 

James Bopp, Jr., argued the cause for petitioners. With 
him on the briefs were Richard E. Coleson and Sarah E. 
Troupis. 

Robert M. McKenna, Attorney General of Washington, ar
gued the cause for respondents. With him on the brief for 
respondent Sam Reed were Maureen Hart, Solicitor General, 
and William Berggren Collins and Anne Elizabeth Egeler, 
Deputy Solicitors General. Leslie R. Weatherhead filed a 
brief for respondent Washington Coalition for Open Gov
ernment. Kevin J. Hamilton, Nicholas P. Gellert, and 
Amanda J. Beane filed a brief for respondent Washington 
Families Standing Together.* 

*Briefs of amici curiae urging reversal were filed for the Alliance De
fense Fund by Casey Mattox; for the American Center for Law and Justice 
by Jay Alan Sekulow, Stuart J. Roth, Colby M. May, James M. Hender
son, John P. Tuskey, and Laura B. Hernandez; for the American Civil 
Rights Union by Peter Ferrara; for the Center for Competitive Politics by 
Stephen M. Hoersting; for the Center for Constitutional Jurisprudence by 
Anthony T. Caso and Edwin Meese III; for the Committee for Truth in 
Politics et al. by Heidi K. Abegg and Alan P. Dye; for Common Sense for 
Oregon et al. by Ross A. Day and Kevin L. Mannix; for Concerned Women 
for America by Sharon F. Blakeney and Kathleen Cassidy Goodman; for 
the Electronic Privacy Information Center et al. by Marc Rotenberg; for 
the Free Speech Defense and Education Fund, Inc., et al. by Herbert W. 
Titus, William J. Olson, John S. Miles, Mark B. Weinberg, and Gary G. 
Kreep; for the Institute for Justice by William H. Mellor, Steven M. Simp
son, and Robert P. Frommer; for the Justice and Freedom Fund by James 
L. Hirsen and Deborah J. Dewart; for Liberty Counsel by Mathew D. 
Staver, Anita L. Staver, Stephen M. Crampton, and Mary E. McAlister; 
for ProtectMarriage.com–Yes on 8, A Project of California Renewal, by 
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Chief Justice Roberts delivered the opinion of the 
Court. 

The State of Washington allows its citizens to challenge 
state laws by referendum. Roughly four percent of Wash
ington voters must sign a petition to place such a referendum 
on the ballot. That petition, which by law must include the 

Charles J. Cooper and Jesse M. Panuccio; and for Voters Want More 
Choices by Stuart Gerson and Shawn Timothy Newman. 

Briefs of amici curiae urging affirmance were filed for the State of Ohio 
et al. by Richard Cordray, Attorney General of Ohio, Benjamin C. Mizer, 
Solicitor General, Elisabeth A. Long, Deputy Solicitor, and Samuel Pe
terson, Assistant Solicitor General, and by the Attorneys General for their 
respective States as follows: Terry Goddard of Arizona, John W. Suthers 
of Colorado, Bill McCollum of Florida, Lawrence G. Wasden of Idaho, Lisa 
Madigan of Illinois, Janet T. Mills  of Maine, Douglas F. Gansler of 
Maryland, Martha Coakley of Massachusetts, Jim Hood of Mississippi, 
Steve Bullock of Montana, Michael A. Delaney of New Hampshire, Paula 
T. Dow of New Jersey, Gary K. King of New Mexico, Wayne Stenehjem of 
North Dakota, W. A. Drew Edmondson of Oklahoma, John R. Kroger of 
Oregon, Henry McMaster of South Carolina, Marty J. Jackley of South 
Dakota, Robert E. Cooper, Jr., of Tennessee, Mark L. Shurtleff of Utah, 
William H. Sorrell of Vermont, and J. B. Van Hollen of Wisconsin; for 
American Business Media et al. by Christopher A. Mohr and Michael R. 
Klipper; for Daniel A. Smith et al. by Joseph E. Sandler; for the Lambda 
Legal Defense and Education Fund, Inc., et al. by William M. Hohengar
ten, Gary D. Buseck, Mary L. Bonauto, Jon W. Davidson, Susan Sommer, 
Shannon Minter, and Christopher F. Stoll; for the National and Washing
ton State News Publishers et al. by Bruce E. H. Johnson, Richard A. 
Bernstein, Kevin M. Goldberg, Dale M. Cohen, Richard J. Tofel, Karlene 
W. Goller, and Eric N. Lieberman; for the National Conference of State 
Legislatures et al. by Richard Ruda, Charles A. Rothfeld, Andrew J. Pin
cus, and Scott L. Shuchart; and for the Massachusetts Gay and Lesbian 
Political Caucus et al. by Jonathan M. Albano. 

Briefs of amici curiae were filed for the Brennan Center for Justice 
et al. by M. Devereux Chatillon, Mark P. Johnson, and Monica Youn; for 
the Cato Institute by Glenn M. Willard, John C. Hilton, and Ilya Shapiro; 
for the City of Seattle by Peter S. Holmes and John B. Schochet; and for 
the Reporters Committee for Freedom of the Press et al. by Lucy A. 
Dalglish, Gregg P. Leslie, Tonda F. Rush, René P. Milam, Bruce W. San
ford, Bruce D. Brown, and Laurie A. Babinski. 
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names and addresses of the signers, is then submitted to the 
government for verification and canvassing, to ensure that 
only lawful signatures are counted. The Washington Public 
Records Act (PRA) authorizes private parties to obtain cop
ies of government documents, and the State construes the 
PRA to cover submitted referendum petitions. 

This case arises out of a state law extending certain bene
fits to same-sex couples, and a corresponding referendum pe
tition to put that law to a popular vote. Respondent inter
venors invoked the PRA to obtain copies of the petition, with 
the names and addresses of the signers. Certain petition 
signers and the petition sponsor objected, arguing that such 
public disclosure would violate their rights under the First 
Amendment. 

The course of this litigation, however, has framed the legal 
question before us more broadly. The issue at this stage of 
the case is not whether disclosure of this particular petition 
would violate the First Amendment, but whether disclosure 
of referendum petitions in general would do so. We con
clude that such disclosure does not as a general matter vio
late the First Amendment, and we therefore affirm the judg
ment of the Court of Appeals. We leave it to the lower 
courts to consider in the first instance the signers’ more fo
cused claim concerning disclosure of the information on this 
particular petition, which is pending before the District 
Court. 

I 

The Washington Constitution reserves to the people the 
power to reject any bill, with a few limited exceptions 
not relevant here, through the referendum process. Wash. 
Const., Art. II, § 1(b). To initiate a referendum, proponents 
must file a petition with the secretary of state that contains 
valid signatures of registered Washington voters equal to or 
exceeding four percent of the votes cast for the office of Gov
ernor at the last gubernatorial election. §§ 1(b), (d). A 
valid submission requires not only a signature, but also the 
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signer’s address and the county in which he is registered to 
vote. Wash. Rev. Code § 29A.72.130 (2008). 

In May 2009, Washington Governor Christine Gregoire 
signed into law Senate Bill 5688, which “expand[ed] the 
rights and responsibilities” of state-registered domestic 
partners, including same-sex domestic partners. 586 F. 3d 
671, 675 (CA9 2009). That same month, Protect Marriage 
Washington, one of the petitioners here, was organized as 
a “State Political Committee” for the purpose of collect
ing the petition signatures necessary to place a referen
dum on the ballot, which would give the voters themselves 
an opportunity to vote on SB 5688. App. 8–9. If the refer
endum made it onto the ballot, Protect Marriage Washing
ton planned to encourage voters to reject SB 5688. Id., 
at 7, 9. 

On July 25, 2009, Protect Marriage Washington submitted 
to the secretary of state a petition containing over 137,000 
signatures. See 586 F. 3d, at 675; Brief for Respondent 
Washington Families Standing Together 6. The secretary 
of state then began the verification and canvassing process, 
as required by Washington law, to ensure that only legal 
signatures were counted. Wash. Rev. Code § 29A.72.230. 
Some 120,000 valid signatures were required to place the 
referendum on the ballot. Sam Reed, Washington Secre
tary of State, Certification of Referendum 71 (Sept. 2, 2009). 
The secretary of state determined that the petition con
tained a sufficient number of valid signatures, and the refer
endum (R–71) appeared on the November 2009 ballot. The 
voters approved SB 5688 by a margin of 53 percent to 47 
percent. 

The PRA, Wash. Rev. Code § 42.56.001 et seq. (2008), makes 
all “public records” available for public inspection and copy
ing. § 42.56.070(1). The Act defines “[p]ublic record” as 
“any writing containing information relating to the conduct 
of government or the performance of any governmental 
or proprietary function prepared, owned, used, or retained 
by any state or local agency.” § 42.56.010(2). Washington 
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takes the position that referendum petitions are “public rec
ords.” Brief for Respondent Reed 5. 

By August 20, 2009, the secretary had received requests 
for copies of the R–71 petition from an individual and four 
entities, including Washington Coalition for Open Govern
ment (WCOG) and Washington Families Standing Together 
(WFST), two of the respondents here. 586 F. 3d, at 675. 
Two entities, WhoSigned.org and KnowThyNeighbor.org, is
sued a joint press release stating their intention to post the 
names of the R–71 petition signers online, in a searchable 
format. See App. 11; 586 F. 3d, at 675. 

The referendum petition sponsor and certain signers filed 
a complaint and a motion for a preliminary injunction in the 
United States District Court for the Western District of 
Washington, seeking to enjoin the secretary of state from 
publicly releasing any documents that would reveal the 
names and contact information of the R–71 petition signers. 
App. 4. Count I of the complaint alleges that “[t]he Public 
Records Act is unconstitutional as applied to referendum pe
titions.” Id., at 16. Count II of the complaint alleges that 
“the Public Records Act is unconstitutional as applied to the 
Referendum 71 petition because there is a reasonable proba
bility that the signatories of the Referendum 71 petition will 
be subjected to threats, harassment, and reprisals.” Id., 
at 17. Determining that the PRA burdened core political 
speech, the District Court held that plaintiffs were likely to 
succeed on the merits of Count I and granted them a prelimi
nary injunction on that count, enjoining release of the infor
mation on the petition. 661 F. Supp. 2d 1194, 1205–1206 
(WD Wash. 2009). 

The United States Court of Appeals for the Ninth Circuit 
reversed. Reviewing only Count I of the complaint, the 
Court of Appeals held that plaintiffs were unlikely to succeed 
on their claim that the PRA is unconstitutional as applied to 
referendum petitions generally. It therefore reversed the 
District Court’s grant of the preliminary injunction. 586 
F. 3d, at 681. We granted certiorari. 558 U. S. 1142 (2010). 
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II 

It is important at the outset to define the scope of the 
challenge before us. As noted, Count I of the complaint con
tends that the PRA “violates the First Amendment as ap
plied to referendum petitions.” App. 16. Count II asserts 
that the PRA “is unconstitutional as applied to the Referen
dum 71 petition.” Id., at 17. The District Court decision 
was based solely on Count I; the Court of Appeals decision 
reversing the District Court was similarly limited. 586 
F. 3d, at 676, n. 6. Neither court addressed Count II. 

The parties disagree about whether Count I is properly 
viewed as a facial or as-applied challenge. Compare Reply 
Brief for Petitioners 8 (“Count I expressly made an as-
applied challenge”) with Brief for Respondent Reed 1 (“This 
is a facial challenge to Washington’s Public Records Act”). 
It obviously has characteristics of both: The claim is “as ap
plied” in the sense that it does not seek to strike the PRA 
in all its applications, but only to the extent it covers referen
dum petitions. The claim is “facial” in that it is not limited 
to plaintiffs’ particular case, but challenges application of the 
law more broadly to all referendum petitions. 

The label is not what matters. The important point is 
that plaintiffs’ claim and the relief that would follow—an in
junction barring the secretary of state “from making refer
endum petitions available to the public,” App. 16 (Complaint 
Count I)—reach beyond the particular circumstances of 
these plaintiffs. They must therefore satisfy our standards 
for a facial challenge to the extent of that reach. See United 
States v. Stevens, 559 U. S. 460, 472–473 (2010). 

III 
A 

The compelled disclosure of signatory information on ref
erendum petitions is subject to review under the First 
Amendment. An individual expresses a view on a political 
matter when he signs a petition under Washington’s referen
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dum procedure. In most cases, the individual’s signature 
will express the view that the law subject to the petition 
should be overturned. Even if the signer is agnostic as to 
the merits of the underlying law, his signature still expresses 
the political view that the question should be considered “by 
the whole electorate.” Meyer v. Grant, 486 U. S. 414, 421 
(1988). In either case, the expression of a political view im
plicates a First Amendment right. The State, having “cho
[sen] to tap the energy and the legitimizing power of the 
democratic process, . . .  must accord the participants in that 
process the First Amendment rights that attach to their 
roles.” Republican Party of Minn. v. White, 536 U. S. 765, 
788 (2002) (internal quotation marks and ellipsis omitted). 

Respondents counter that signing a petition is a legally 
operative legislative act and therefore “does not involve any 
significant expressive element.” Brief for Respondent Reed 
31. It is true that signing a referendum petition may ulti
mately have the legal consequence of requiring the secretary 
of state to place the referendum on the ballot. But we do 
not see how adding such legal effect to an expressive activity 
somehow deprives that activity of its expressive component, 
taking it outside the scope of the First Amendment. Re
spondents themselves implicitly recognize that the signature 
expresses a particular viewpoint, arguing that one purpose 
served by disclosure is to allow the public to engage signers 
in a debate on the merits of the underlying law. See, e. g., 
id., at 45; Brief for Respondent WCOG 49; Brief for Respond
ent WFST 58. 

Petition signing remains expressive even when it has legal 
effect in the electoral process. But that is not to say that 
the electoral context is irrelevant to the nature of our First 
Amendment review. We allow States significant flexibility 
in implementing their own voting systems. See Burdick v. 
Takushi, 504 U. S. 428, 433–434 (1992). To the extent a reg
ulation concerns the legal effect of a particular activity in 
that process, the government will be afforded substantial lat
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itude to enforce that regulation. Also pertinent to our anal
ysis is the fact that the PRA is not a prohibition on speech, 
but instead a disclosure requirement. “[D]isclosure re
quirements may burden the ability to speak, but they . . .  
do not prevent anyone from speaking.” Citizens United v. 
Federal Election Comm’n, 558 U. S. 310, 366 (2010) (internal 
quotation marks omitted). 

We have a series of precedents considering First Amend
ment challenges to disclosure requirements in the electoral 
context. These precedents have reviewed such challenges 
under what has been termed “exacting scrutiny.” See, e. g., 
Buckley v. Valeo, 424 U. S. 1, 64 (1976) (per curiam) (“Since 
NAACP v. Alabama [ex rel. Patterson, 357 U. S. 449 (1958),] 
we have required that the subordinating interests of the 
State [offered to justify compelled disclosure] survive exact
ing scrutiny”); Citizens United, supra, at 366 (“The Court 
has subjected [disclosure] requirements to ‘exacting scru
tiny’ ” (quoting Buckley, supra, at 64)); Davis v. Federal 
Election Comm’n, 554 U. S. 724, 744 (2008) (governmental 
interest in disclosure “ ‘must survive exacting scrutiny’ ” 
(quoting Buckley, supra, at 64)); Buckley v. American Con
stitutional Law Foundation, Inc., 525 U. S. 182, 204 (1999) 
(ACLF) (finding that disclosure rules “fail[ed] exacting scru
tiny” (internal quotation marks omitted)). 

That standard “requires a ‘substantial relation’ between 
the disclosure requirement and a ‘sufficiently important’ gov
ernmental interest.” Citizens United, supra, at 366–367 
(quoting Buckley, supra, at 64, 66). To withstand this scru
tiny, “the strength of the governmental interest must reflect 
the seriousness of the actual burden on First Amendment 
rights.” Davis, supra, at 744 (citing Buckley, supra, at 
68, 71).1 

1 
Justice Scalia doubts whether petition signing is entitled to any 

First Amendment protection at all. Post, at 219 (opinion concurring in 
judgment). His skepticism is based on the view that petition signing has 
“legal effects” in the legislative process, while other aspects of political 
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B 

Respondents assert two interests to justify the burdens of 
compelled disclosure under the PRA on First Amendment 
rights: (1) preserving the integrity of the electoral process 
by combating fraud, detecting invalid signatures, and fos
tering government transparency and accountability; and 
(2) providing information to the electorate about who sup
ports the petition. See, e. g., Brief for Respondent Reed 39– 
42, 44–45. Because we determine that the State’s interest 
in preserving the integrity of the electoral process suffices 
to defeat the argument that the PRA is unconstitutional with 
respect to referendum petitions in general, we need not, and 
do not, address the State’s “informational” interest. 

The State’s interest in preserving the integrity of the elec
toral process is undoubtedly important. “States allowing 
ballot initiatives have considerable leeway to protect the 
integrity and reliability of the initiative process, as they 
have with respect to election processes generally.” ACLF, 
supra, at 191. The State’s interest is particularly strong 
with respect to efforts to root out fraud, which not only may 
produce fraudulent outcomes, but has a systemic effect as 
well: It “drives honest citizens out of the democratic process 
and breeds distrust of our government.” Purcell v. Gonza
lez, 549 U. S. 1, 4 (2006) (per curiam); see also Crawford v. 
Marion County Election Bd., 553 U. S. 181, 196 (2008) (opin
ion of Stevens, J.). The threat of fraud in this context is 

participation—with respect to which we have held there is a First Amend
ment interest, see supra, at 194–196—do not. See post, at 221–222, and 
n. 3. That line is not as sharp as Justice Scalia would have it; he him
self recognizes “the existence of a First Amendment interest in voting,” 
post, at 224, which of course also can have legal effect. The distinction 
becomes even fuzzier given that only some petition signing has legal ef
fect, and any such legal effect attaches only well after the expressive act 
of signing, if the secretary determines that the petition satisfies the re
quirements for inclusion on the ballot. See post, at 221. Petitions that 
do not qualify for the ballot of course carry no legal effect. 
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not merely hypothetical; respondents and their amici cite a 
number of cases of petition-related fraud across the country 
to support the point. See Brief for Respondent Reed 43; 
Brief for State of Ohio et al. as Amici Curiae 22–24. 

But the State’s interest in preserving electoral integrity 
is not limited to combating fraud. That interest extends to 
efforts to ferret out invalid signatures caused not by fraud 
but by simple mistake, such as duplicate signatures or signa
tures of individuals who are not registered to vote in the 
State. See Brief for Respondent Reed 42. That interest 
also extends more generally to promoting transparency and 
accountability in the electoral process, which the State ar
gues is “essential to the proper functioning of a democracy.” 
Id., at 39. 

Plaintiffs contend that the disclosure requirements of the 
PRA are not “sufficiently related” to the interest of protect
ing the integrity of the electoral process. Brief for Petition
ers 51. They argue that disclosure is not necessary because 
the secretary of state is already charged with verifying and 
canvassing the names on a petition, advocates and opponents 
of a measure can observe that process, and any citizen can 
challenge the secretary’s actions in court. See Wash. Rev. 
Code §§ 29A.72.230, 29A.72.240. They also stress that exist
ing criminal penalties reduce the danger of fraud in the peti
tion process. See Brief for Petitioners 50; §§ 29A.84.210, 
29A.84.230, 29A.84.250. 

But the secretary’s verification and canvassing will not 
catch all invalid signatures: The job is large and difficult (the 
secretary ordinarily checks “only 3 to 5% of signatures,” 
Brief for Respondent WFST 54), and the secretary can make 
mistakes, too, see Brief for Respondent Reed 42. Public dis
closure can help cure the inadequacies of the verification and 
canvassing process. 

Disclosure also helps prevent certain types of petition 
fraud otherwise difficult to detect, such as outright forgery 
and “bait and switch” fraud, in which an individual signs the 
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petition based on a misrepresentation of the underlying 
issue. See Brief for Respondent WFST 9–11, 53–54; cf. 
Brief for Massachusetts Gay and Lesbian Political Caucus 
et al. as Amici Curiae 18–22 (detailing “bait and switch” 
fraud in a petition drive in Massachusetts). The signer is in 
the best position to detect these types of fraud, and public 
disclosure can bring the issue to the signer’s attention. 

Public disclosure thus helps ensure that the only signa
tures counted are those that should be, and that the only 
referenda placed on the ballot are those that garner enough 
valid signatures. Public disclosure also promotes transpar
ency and accountability in the electoral process to an extent 
other measures cannot. In light of the foregoing, we reject 
plaintiffs’ argument and conclude that public disclosure of 
referendum petitions in general is substantially related to 
the important interest of preserving the integrity of the elec
toral process.2 

C 

Plaintiffs’ more significant objection is that “the strength 
of the governmental interest” does not “reflect the serious
ness of the actual burden on First Amendment rights.” 
Davis, 554 U. S., at 744 (citing Buckley, 424 U. S., at 68, 71); 
see, e. g., Brief for Petitioners 12–13, 30. According to plain
tiffs, the objective of those seeking disclosure of the R–71 
petition is not to prevent fraud, but to publicly identify those 
who had validly signed and to broadcast the signers’ political 
views on the subject of the petition. Plaintiffs allege, for 
example, that several groups plan to post the petitions in 
searchable form on the Internet, and then encourage other 
citizens to seek out the R–71 signers. See App. 11; Brief for 
Petitioners 8, 46–47. 

2 
Justice Thomas’s contrary assessment of the relationship between the 

disclosure of referendum petitions generally and the State’s interests in 
this case is based on his determination that strict scrutiny applies, post, 
at 232 (dissenting opinion), rather than the standard of review that we 
have concluded is appropriate, see supra, at 196. 
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Plaintiffs explain that once on the Internet, the petition 
signers’ names and addresses “can be combined with publicly 
available phone numbers and maps,” in what will effectively 
become a blueprint for harassment and intimidation. Id., 
at 46. To support their claim that they will be subject to 
reprisals, plaintiffs cite examples from the history of a simi
lar proposition in California, see, e. g., id., at 2–6, 31–32, and 
from the experience of one of the petition sponsors in this 
case, see App. 9. 

In related contexts, we have explained that those resisting 
disclosure can prevail under the First Amendment if they 
can show “a reasonable probability that the compelled disclo
sure [of personal information] will subject them to threats, 
harassment, or reprisals from either Government officials or 
private parties.” Buckley, supra, at 74; see also Citizens 
United, 558 U. S., at 367. The question before us, however, 
is not whether PRA disclosure violates the First Amend
ment with respect to those who signed the R–71 petition, 
or other particularly controversial petitions. The question 
instead is whether such disclosure in general violates the 
First Amendment rights of those who sign referendum 
petitions. 

The problem for plaintiffs is that their argument rests al
most entirely on the specific harm they say would attend 
disclosure of the information on the R–71 petition, or on simi
larly controversial ones. See, e. g., Brief for Petitioners 10, 
26–29, 46, 56. But typical referendum petitions “concern 
tax policy, revenue, budget, or other state law issues.” 
Brief for Respondent WFST 36 (listing referenda); see also 
App. 26 (stating that in recent years the State has received 
PRA requests for petitions supporting initiatives concerning 
limiting motor vehicle charges; government regulation of 
private property; energy resource use by certain electric 
utilities; long-term care services for the elderly and persons 
with disabilities; and state, county, and city revenue); id., at 
26–27 (stating that in the past 20 years, referendum meas
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ures that have qualified for the ballot in the State concerned 
land-use regulation; unemployment insurance; charter public 
schools; and insurance coverage and benefits). Voters care 
about such issues, some quite deeply—but there is no reason 
to assume that any burdens imposed by disclosure of typical 
referendum petitions would be remotely like the burdens 
plaintiffs fear in this case. 

Plaintiffs have offered little in response. They have pro
vided us scant evidence or argument beyond the burdens 
they assert disclosure would impose on R–71 petition signers 
or the signers of other similarly controversial petitions. In
deed, what little plaintiffs do offer with respect to typical 
petitions in Washington hurts, not helps: Several other peti
tions in the State “have been subject to release in recent 
years,” plaintiffs tell us, Brief for Petitioners 50, but appar
ently that release has come without incident. Cf. Citizens 
United, supra, at 370 (“Citizens United has been disclosing 
its donors for years and has identified no instance of harass
ment or retaliation”). 

Faced with the State’s unrebutted arguments that only 
modest burdens attend the disclosure of a typical petition, 
we must reject plaintiffs’ broad challenge to the PRA. In 
doing so, we note—as we have in other election law disclo
sure cases—that upholding the law against a broad-based 
challenge does not foreclose a litigant’s success in a narrower 
one. See Buckley, supra, at 74 (“minor parties” may be 
exempt from disclosure requirements if they can show 
“a reasonable probability that the compelled disclosure of a 
party’s contributors’ names will subject them to threats, har
assment, or reprisals from either Government officials or pri
vate parties”); Citizens United, supra, at 370 (disclosure 
“would be unconstitutional as applied to an organization if 
there were a reasonable probability that the group’s mem
bers would face threats, harassment, or reprisals if their 
names were disclosed” (citing McConnell v. Federal Election 
Comm’n, 540 U. S. 93, 198 (2003))). The secretary of state 
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acknowledges that plaintiffs may press the narrower chal
lenge in Count II of their complaint in proceedings pending 
before the District Court. Brief for Respondent Reed 17. 

* * * 

We conclude that disclosure under the PRA would not vio
late the First Amendment with respect to referendum peti
tions in general and therefore affirm the judgment of the 
Court of Appeals. 

It is so ordered. 

Justice Breyer, concurring. 

In circumstances where, as here, “a law significantly impli
cates competing constitutionally protected interests in com
plex ways,” the Court balances interests. Nixon v. Shrink 
Missouri Government PAC, 528 U. S. 377, 402 (2000) 
(Breyer, J., concurring). “And in practice that has meant 
asking whether the statute burdens any one such interest in 
a manner out of proportion to the statute’s salutary effects 
upon the others.” Ibid. As I read their opinions, this is 
what both the Court and Justice Stevens do. See ante, 
at 196 (opinion of the Court); post, at 217–218 (Stevens, J., 
concurring in part and concurring in judgment). And for the 
reasons stated in those opinions (as well as many of the rea
sons discussed by Justice Sotomayor), I would uphold the 
statute challenged in this case. With this understanding, I 
join the opinion of the Court and Justice Stevens’ opinion. 

Justice Alito, concurring. 

The Court holds that the disclosure under the Washing
ton Public Records Act (PRA), Wash. Rev. Code § 42.56.001 
et seq. (2008), of the names and addresses of persons who sign 
referendum petitions does not as a general matter violate 
the First Amendment, ante this page, and I agree with that 
conclusion. Many referendum petitions concern relatively 
uncontroversial matters, see ante, at 200–201, and plaintiffs 
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have provided no reason to think that disclosure of signatory 
information in those contexts would significantly chill the 
willingness of voters to sign. Plaintiffs’ facial challenge 
therefore must fail. See ante, at 191, 194. 

Nonetheless, facially valid disclosure requirements can im
pose heavy burdens on First Amendment rights in individual 
cases. Acknowledging that reality, we have long held that 
speakers can obtain as-applied exemptions from disclosure 
requirements if they can show “a reasonable probability that 
the compelled disclosure of [personal information] will sub
ject them to threats, harassment, or reprisals from either 
Government officials or private parties.” Buckley v. Valeo, 
424 U. S. 1, 74 (1976) (per curiam); see also Citizens United 
v. Federal Election Comm’n, 558 U. S. 310, 367 (2010); Mc
Connell v. Federal Election Comm’n, 540 U. S. 93, 197–198 
(2003); Brown v. Socialist Workers ’74 Campaign Comm. 
(Ohio), 459 U. S. 87, 93 (1982). Because compelled disclo
sure can “burden the ability to speak,” Citizens United, 
supra, at 366, and “seriously infringe on privacy of associa
tion and belief guaranteed by the First Amendment,” Buck
ley, supra, at 64, the as-applied exemption plays a critical 
role in safeguarding First Amendment rights. 

I 

The possibility of prevailing in an as-applied challenge pro
vides adequate protection for First Amendment rights only 
if (1) speakers can obtain the exemption sufficiently far in 
advance to avoid chilling protected speech and (2) the show
ing necessary to obtain the exemption is not overly burden
some. With respect to the first requirement, the as-applied 
exemption becomes practically worthless if speakers cannot 
obtain the exemption quickly and well in advance of speak
ing. To avoid the possibility that a disclosure requirement 
might chill the willingness of voters to sign a referendum 
petition (and thus burden a circulator’s ability to collect the 
necessary number of signatures, cf. Meyer v. Grant, 486 U. S. 
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414, 423 (1988)), voters must have some assurance at the time 
when they are presented with the petition that their names 
and identifying information will not be released to the public. 
The only way a circulator can provide such assurance, how
ever, is if the circulator has sought and obtained an as-
applied exemption from the disclosure requirement well 
before circulating the petition. Otherwise, the best the 
circulator could do would be to tell voters that an exemption 
might be obtained at some point in the future. Such specu
lation would often be insufficient to alleviate voters’ concerns 
about the possibility of being subjected to threats, harass
ment, or reprisals. Cf. Citizens United, supra, at 484–485 
(Thomas, J., concurring in part and dissenting in part). 

Additionally, speakers must be able to obtain an as-applied 
exemption without clearing a high evidentiary hurdle. We 
acknowledged as much in Buckley, where we noted that “un
duly strict requirements of proof could impose a heavy bur
den” on speech. 424 U. S., at 74. Recognizing that speak
ers “must be allowed sufficient flexibility in the proof of 
injury to assure a fair consideration of their claim,” we em
phasized that speakers “need show only a reasonable proba
bility” that disclosure will lead to threats, harassment, or 
reprisals. Ibid. (emphasis added). We stated that speakers 
could rely on a wide array of evidence to meet that standard, 
including “specific evidence of past or present harassment of 
[group] members,” “harassment directed against the organi
zation itself,” or a “pattern of threats or specific manifesta
tions of public hostility.” Ibid. Significantly, we also made 
clear that “[n]ew [groups] that have no history upon which 
to draw may be able to offer evidence of reprisals and threats 
directed against individuals or organizations holding similar 
views.” Ibid. From its inception, therefore, the as-applied 
exemption has not imposed onerous burdens of proof on 
speakers who fear that disclosure might lead to harassment 
or intimidation. 
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II 

In light of those principles, the plaintiffs in this case have 
a strong argument that the PRA violates the First Amend
ment as applied to the Referendum 71 petition. 

A 

Consider first the burdens on plaintiffs’ First Amendment 
rights. The widespread harassment and intimidation suf
fered by supporters of California’s Proposition 8 provides 
strong support for an as-applied exemption in the present 
case. See Buckley, supra, at 74 (explaining that speakers 
seeking as-applied relief from a disclosure requirement can 
rely on “evidence of reprisals and threats directed against 
individuals or organizations holding similar views”). Propo
sition 8 amended the California Constitution to provide that 
“[o]nly marriage between a man and a woman is valid or 
recognized in California,” Cal. Const., Art. I, § 7.5, and plain
tiffs submitted to the District Court substantial evidence of 
the harassment suffered by Proposition 8 supporters, see 
Declaration of Scott F. Bieniek in No. C:09–5456 (WD Wash.), 
Exhs. 12, 13. Members of this Court have also noted that 
harassment. See Hollingsworth v. Perry, 558 U. S. 183, 
185–186 (2010) (per curiam); Citizens United, supra, at 481– 
482 (opinion of Thomas, J.). Indeed, if the evidence relating 
to Proposition 8 is not sufficient to obtain an as-applied ex
emption in this case, one may wonder whether that vehicle 
provides any meaningful protection for the First Amend
ment rights of persons who circulate and sign referendum 
and initiative petitions. 

What is more, when plaintiffs return to the District Court, 
they will have the opportunity to develop evidence of intimi
dation and harassment of Referendum 71 supporters—an op
portunity that was pretermitted because of the District 
Court’s decision to grant a preliminary injunction on count I 
of plaintiffs’ complaint. See 661 F. Supp. 2d 1194, 1205–1206 
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(WD Wash. 2009); Tr. of Oral Arg. 40–41. For example, 
plaintiffs allege that the campaign manager for one of the 
plaintiff groups received threatening e-mails and phone calls, 
and that the threats were so severe that the manager filed a 
complaint with the local sheriff and had his children sleep in 
an interior room of his home. App. 9–10. 

B 

The inadequacy of the State’s interests in compelling pub
lic disclosure of referendum signatory information further 
confirms that courts should be generous in granting as-
applied relief in this context. See Buckley, supra, at 71 
(recognizing that the weakness of the State’s interests in an 
individual case can require exempting speakers from com
pelled disclosure); Brown, 459 U. S., at 92–93 (same). As the 
Court notes, respondents rely on two interests to justify 
compelled disclosure in this context: (1) providing informa
tion to voters about who supports a referendum petition; and 
(2) preserving the integrity of the referendum process by 
detecting fraudulent and mistaken signatures. Ante, at 197. 

1 

In my view, respondents’ asserted informational interest 
will not in any case be sufficient to trump the First Amend
ment rights of signers and circulators who face a threat of 
harassment. Respondents maintain that publicly disclosing 
the names and addresses of referendum signatories provides 
the voting public with “insight into whether support for 
holding a vote comes predominantly from particular interest 
groups, political or religious organizations, or other group[s] 
of citizens,” and thus allows voters to draw inferences about 
whether they should support or oppose the referendum. 
Brief for Respondent Washington Families Standing To
gether 58; see also Brief for Respondent Reed 46–48. Addi
tionally, respondents argue that disclosure “allows Washing
ton voters to engage in discussion of referred measures with 
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persons whose acts secured the election and suspension of 
state law.” Id., at 45; see also Brief for Respondent Wash
ington Families Standing Together 58. 

The implications of accepting such an argument are 
breathtaking. Were we to accept respondents’ asserted in
formational interest, the State would be free to require peti
tion signers to disclose all kinds of demographic information, 
including the signer’s race, religion, political affiliation, sex
ual orientation, ethnic background, and interest-group mem
berships. Requiring such disclosures, however, runs head
first into a half century of our case law, which firmly 
establishes that individuals have a right to privacy of belief 
and association. See Rumsfeld v. Forum for Academic and 
Institutional Rights, Inc., 547 U. S. 47, 69 (2006); Brown, 
supra, at 91; Buckley, 424 U. S., at 64; DeGregory v. Attorney 
General of N. H., 383 U. S. 825, 829 (1966); Gibson v. Florida 
Legislative Investigation Comm., 372 U. S. 539, 544 (1963); 
NAACP v. Alabama ex rel. Patterson, 357 U. S. 449, 462 
(1958). Indeed, the State’s informational interest paints 
such a chilling picture of the role of government in our lives 
that at oral argument the Washington attorney general 
balked when confronted with the logical implications of ac
cepting such an argument, conceding that the State could not 
require petition signers to disclose their religion or ethnicity. 
Tr. of Oral Arg. 37, 56. 

Respondents’ informational interest is no more legitimate 
when viewed as a means of providing the public with infor
mation needed to locate and contact supporters of a referen
dum. In the name of pursuing such an interest, the State 
would be free to require petition signers to disclose any in
formation that would more easily enable members of the vot
ing public to contact them and engage them in discussion, 
including telephone numbers, e-mail addresses, and Internet 
aliases. Once again, permitting the government to require 
speakers to disclose such information runs against the cur
rent of our associational privacy cases. But more impor
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tant, when speakers are faced with a reasonable probability 
of harassment or intimidation, the State no longer has any 
interest in enabling the public to locate and contact support
ers of a particular measure—for in that instance, disclosure 
becomes a means of facilitating harassment that impermissi
bly chills the exercise of First Amendment rights. 

In this case, two groups proposed to place on the Internet 
the names and addresses of all those who signed Referendum 
71, and it is alleged that their express aim was to encourage 
“uncomfortable conversation[s].” 661 F. Supp. 2d, at 1199 
(internal quotation marks omitted). If this information is 
posted on the Internet, then anyone with access to a com
puter could compile a wealth of information about all of those 
persons, including in many cases all of the following: the 
names of their spouses and neighbors, their telephone num
bers, directions to their homes, pictures of their homes, infor
mation about their homes (such as size, type of construction, 
purchase price, and mortgage amount), information about 
any motor vehicles that they own, any court case in which 
they were parties, any information posted on a social net
working site, and newspaper articles in which their names 
appeared (including such things as wedding announcements, 
obituaries, and articles in local papers about their children’s 
school and athletic activities). The potential that such infor
mation could be used for harassment is vast. 

2 

Respondents also maintain that the State has an interest 
in preserving the integrity of the referendum process and 
that public disclosure furthers that interest by helping the 
State detect fraudulent and mistaken signatures. I agree 
with the Court that preserving the integrity of the referen
dum process constitutes a sufficiently important state inter
est. Ante, at 197. But I harbor serious doubts as to whether 
public disclosure of signatory information serves that inter
est in a way that always “reflect[s] the seriousness of the 
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actual burden on First Amendment rights.” Davis v. Fed
eral Election Comm’n, 554 U. S. 724, 744 (2008). 

First, the realities of Washington law undermine the 
State’s argument that public disclosure is necessary to en
sure the integrity of the referendum process. The State of 
Washington first authorized voter initiatives via constitu
tional amendment in 1912, and the following year the Wash
ington Legislature passed a statute specifying the particu
lars of the referendum process. See State ex rel. Case v. 
Superior Ct. for Thurston Cty., 81 Wash. 623, 628, 143 P. 461, 
462 (1914). Significantly, Washington’s laws pertaining to 
initiatives and referenda did not then and do not now au
thorize the public disclosure of signatory information. See 
Wash. Rev. Code § 29A.72.010 et seq.; 1913 Wash. Laws 
pp. 418–437. Instead, the public disclosure requirement 
stems from the PRA, which was enacted in 1972 and which 
requires the public disclosure of state documents generally, 
not referendum documents specifically. See Wash. Rev. 
Code § 42.56.001 et seq. Indeed, if anything, Washington’s 
referenda and initiative laws suggest that signatory infor
mation should remain confidential: Outside observers are 
permitted to observe the secretary of state’s verification and 
canvassing process only “so long as they make no record 
of the names, addresses, or other information on the peti
tions or related records during the verification process,” 
§ 29A.72.230, and the State is required to destroy all those 
petitions that fail to qualify for the ballot, § 29A.72.200. 

Second, the State fails to come to grips with the fact that 
public disclosure of referendum signatory information is a 
relatively recent practice in Washington. Prior to the adop
tion of the PRA in 1972, the Washington attorney general 
took the view that referendum petitions were not subject to 
public disclosure. See Op. Wash. Atty. Gen. 55–57 No. 274, 
pp. 1–2 (May 28, 1956), online at http://www.atg.wa.gov/AGO 
Opinions/opinion.aspx?section=topic&id=10488 (all Internet 
materials as visited June 17, 2010, and available in Clerk of 
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Court’s case file) (declaring that public disclosure of initiative 
petitions would be “contrary to public policy” and would 
run contrary to “a tendency on the part of the legislature 
to regard the signing of an initiative petition as a matter 
concerning only the individual signers except in so far as 
necessary to safeguard against abuses of the privilege”). 
Indeed, the secretary of state represents on his Web site 
that even after the PRA was enacted, “various Secretary of 
State administrations took the position, from 1973 to 1998, 
that the personal information on petition sheets were NOT 
subject to disclosure.” B. Zylstra, The Disclosure History 
of Petition Sheets (Sept. 17, 2009), online at http:// blogs.sos. 
wa.gov/ FromOurCorner/ index.php/2009/09/ the-disclosure
history-of-petition-sheets. Although the secretary of state 
apparently changed this policy in the late 1990’s, it appears 
that the secretary did not release any initiative petitions 
until 2006. Ibid. And to date, the secretary has released 
only a handful of petitions. Ibid.; App. 26. That history 
substantially undermines the State’s assertion that public 
disclosure is necessary to ensure the integrity of the referen
dum process. For nearly a century, Washington’s referen
dum process operated—and apparently operated success
fully—without the public disclosure of signatory information. 
The State has failed to explain how circumstances have 
changed so dramatically in recent years that public disclo
sure is now required. 

Third, the experiences of other States demonstrate that 
publicly disclosing the names and identifying information of 
referendum signatories is not necessary to protect against 
fraud and mistake. To give but one example, California has 
had more initiatives on the ballot than any other State save 
Oregon. See Initiative and Referendum Institute, Initiative 
Use, p. 1 (Feb. 2009), online at http://www.iandrinstitute.org/ 
IRI%20Initiative%20Use%20%281904=2008%29.pdf. None
theless, California law explicitly protects the privacy of ini
tiative and referendum signatories. See Cal. Elec. Code 
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Ann. § 18650 (West 2003); Cal. Govt. Code Ann. § 6253.5 
(West 2008). It is thus entirely possible for a State to keep 
signatory information private and maintain a referendum 
and initiative process free from fraud. 

Finally, Washington could easily and cheaply employ al
ternative mechanisms for protecting against fraud and mis
take that would be far more protective of circulators’ and 
signers’ First Amendment rights. For example, the Wash
ington attorney general represented to us at oral argument 
that “the Secretary of State’s first step after receiving sub
mitted petitions is to take them to his archiving section and 
to have them digitized.” Tr. of Oral Arg. 30. With a digi
tized list, it should be relatively easy for the secretary to 
check for duplicate signatures on a referendum petition. 
And given that the secretary maintains a “centralized, uni
form, interactive computerized statewide voter registration 
list that contains the name and registration information of 
every registered voter in the state,” Wash. Rev. Code Ann. 
§ 29A.08.125(1) (West Supp. 2010), the secretary could use a 
computer program to cross-check the names and addresses 
on the petition with the names and addresses on the voter 
registration rolls, thus ensuring the accuracy and legitimacy 
of each signature. 

Additionally, using the digitized version of the referendum 
petition, the State could set up a simple system for Washing
ton citizens to check whether their names have been fraudu
lently signed to a petition. For example, on his Web site, 
the secretary maintains an interface that allows voters to 
confirm their voter registration information simply by input
ting their name and date of birth. See http://wei.secstate. 
wa.gov/osos/VoterVault/ Pages/MyVote.aspx. Presumably 
the secretary could set up a similar interface for referendum 
petitions. Indeed, the process would seem to be all the 
more simple given that Washington requires a “unique iden
tifier [to] be assigned to each registered voter in the state.” 
§ 29A.08.125(4). 
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* * * 

As-applied challenges to disclosure requirements play a 
critical role in protecting First Amendment freedoms. To 
give speech the breathing room it needs to flourish, prompt 
judicial remedies must be available well before the relevant 
speech occurs and the burden of proof must be low. In this 
case—both through analogy and through their own experi
ences—plaintiffs have a strong case that they are entitled to 
as-applied relief, and they will be able to pursue such relief 
before the District Court. 

Justice Sotomayor, with whom Justice Stevens and 
Justice Ginsburg join, concurring. 

I write separately to emphasize a point implicit in the 
opinion of the Court and the concurring opinions of Justice 
Stevens, Justice Scalia, and Justice Breyer: In assess
ing the countervailing interests at stake in this case, we 
must be mindful of the character of initiatives and referenda. 
These mechanisms of direct democracy are not compelled by 
the Federal Constitution. It is instead up to the people of 
each State, acting in their sovereign capacity, to decide 
whether and how to permit legislation by popular action. 
States enjoy “considerable leeway” to choose the subjects 
that are eligible for placement on the ballot and to specify 
the requirements for obtaining ballot access (e. g., the num
ber of signatures required, the time for submission, and the 
method of verification). Buckley v. American Constitu
tional Law Foundation, Inc., 525 U. S. 182, 191 (1999). As 
the Court properly recognizes, each of these structural deci
sions “inevitably affects—at least to some degree—the indi
vidual’s right” to speak about political issues and “to associ
ate with others for political ends.” Anderson v. Celebrezze, 
460 U. S. 780, 788 (1983). For instance, requiring petition 
signers to be registered voters or to use their real names no 
doubt limits the ability or willingness of some individuals to 
undertake the expressive act of signing a petition. Regula
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tions of this nature, however, stand “a step removed from 
the communicative aspect of petitioning,” and the ability of 
States to impose them can scarcely be doubted. Buckley, 
525 U. S., at 215 (O’Connor, J., concurring in judgment in part 
and dissenting in part); see also McIntyre v. Ohio Elections 
Comm’n, 514 U. S. 334, 345 (1995) (contrasting measures to 
“control the mechanics of the electoral process” with the 
“regulation of pure speech”). It is by no means necessary 
for a State to prove that such “reasonable, nondiscriminatory 
restrictions” are narrowly tailored to its interests. Ander
son, 460 U. S., at 788. 

The Court today confirms that the State of Washington’s 
decision to make referendum petition signatures available 
for public inspection falls squarely within the realm of 
permissible election-related regulations. Cf. Buckley, 525 
U. S., at 200 (describing a state law requiring petition circula
tors to submit affidavits containing their names and ad
dresses as “exemplif[ying] the type of regulation” that 
States may adopt). Public disclosure of the identity of peti
tion signers, which is the rule in the overwhelming majority 
of States that use initiatives and referenda, advances States’ 
vital interests in “[p]reserving the integrity of the electoral 
process, preventing corruption, and sustaining the active, 
alert responsibility of the individual citizen in a democracy 
for the wise conduct of government.” First Nat. Bank of 
Boston v. Bellotti, 435 U. S. 765, 788–789 (1978) (internal 
quotation marks and alteration omitted); see also Citizens 
United v. Federal Election Comm’n, 558 U. S. 310, 371 (2010) 
(“[T]ransparency enables the electorate to make informed 
decisions and give proper weight to different speakers and 
messages”); Brief for Respondent Washington Families 
Standing Together 34 (reporting that only one State exempts 
initiative and referendum petitions from public disclosure). 
In a society “in which the citizenry is the final judge of the 
proper conduct of public business,” openness in the demo
cratic process is of “critical importance.” Cox Broadcasting 
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Corp. v. Cohn, 420 U. S. 469, 495 (1975); see also post, at 222 
(Scalia, J., concurring in judgment) (noting that “[t]he public 
nature of federal lawmaking is constitutionally required”). 

On the other side of the ledger, I view the burden of public 
disclosure on speech and associational rights as minimal 
in this context. As this Court has observed with respect to 
campaign-finance regulations, “disclosure requirements . . . 
‘do not prevent anyone from speaking.’ ” Citizens United, 
558 U. S., at 366. When it comes to initiatives and refer
enda, the impact of public disclosure on expressive interests 
is even more attenuated. While campaign-finance disclo
sure injects the government into what would otherwise have 
been private political activity, the process of legislating by 
referendum is inherently public. To qualify a referendum 
for the ballot, citizens are required to sign a petition and 
supply identifying information to the State. The act of sign
ing typically occurs in public, and the circulators who collect 
and submit signatures ordinarily owe signers no guarantee 
of confidentiality. For persons with the “civic courage” to 
participate in this process, post, at 228 (opinion of Scalia, 
J.), the State’s decision to make accessible what they volun
tarily place in the public sphere should not deter them from 
engaging in the expressive act of petition signing. Disclo
sure of the identity of petition signers, moreover, in no way 
directly impairs the ability of anyone to speak and associate 
for political ends either publicly or privately. 

Given the relative weight of the interests at stake and the 
traditionally public nature of initiative and referendum proc
esses, the Court rightly rejects petitioners’ constitutional 
challenge to the State of Washington’s petition disclosure 
regulations. These same considerations also mean that any 
party attempting to challenge particular applications of the 
State’s regulations will bear a heavy burden. Even when a 
referendum involves a particularly controversial subject and 
some petition signers fear harassment from nonstate actors, 
a State’s important interests in “protect[ing] the integrity 
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and reliability of the initiative process” remain undiminished, 
and the State retains significant discretion in advancing 
those interests. Buckley, 525 U. S., at 191. Likewise, be
cause the expressive interests implicated by the act of peti
tion signing are always modest, I find it difficult to see how 
any incremental disincentive to sign a petition would tip the 
constitutional balance. Case-specific relief may be available 
when a State selectively applies a facially neutral petition 
disclosure rule in a manner that discriminates based on the 
content of referenda or the viewpoint of petition signers, or 
in the rare circumstance in which disclosure poses a reason
able probability of serious and widespread harassment that 
the State is unwilling or unable to control. Cf. NAACP v. 
Alabama ex rel. Patterson, 357 U. S. 449 (1958). Allowing 
case-specific invalidation under a more forgiving standard 
would unduly diminish the substantial breathing room States 
are afforded to adopt and implement reasonable, nondiscrimi
natory measures like the disclosure requirement now at 
issue. Accordingly, courts presented with an as-applied 
challenge to a regulation authorizing the disclosure of refer
endum petitions should be deeply skeptical of any assertion 
that the Constitution, which embraces political transparency, 
compels States to conceal the identity of persons who seek 
to participate in lawmaking through a state-created referen
dum process. With this understanding, I join the opinion of 
the Court. 

Justice Stevens, with whom Justice Breyer joins, 
concurring in part and concurring in the judgment. 

This is not a hard case. It is not about a restriction on 
voting or on speech and does not involve a classic disclosure 
requirement. Rather, the case concerns a neutral, nondis
criminatory policy of disclosing information already in the 
State’s possession that, it has been alleged, might one day 
indirectly burden petition signatories. The burden imposed 
by Washington’s application of the Public Records Act (PRA) 
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to referendum petitions in the vast majority, if not all, its 
applications is not substantial. And the State has given a 
more than adequate justification for its choice. 

For a number of reasons, the application of the PRA to 
referendum petitions does not substantially burden any indi
vidual’s expression. First, it is not “a regulation of pure 
speech.” McIntyre v. Ohio Elections Comm’n, 514 U. S. 
334, 345 (1995); cf. United States v. O’Brien, 391 U. S. 367, 
377 (1968). It does not prohibit expression, nor does it re
quire that any person signing a petition disclose or say any
thing at all. See McIntyre, 514 U. S. 334. Nor does the 
State’s disclosure alter the content of a speaker’s message. 
See id., at 342–343. 

Second, any effect on speech that disclosure might have is 
minimal. The PRA does not necessarily make it more diffi
cult to circulate or obtain signatures on a petition, see Buck
ley v. American Constitutional Law Foundation, Inc., 525 
U. S. 182, 193–196 (1999); Meyer v. Grant, 486 U. S. 414, 422– 
423 (1988), or to communicate one’s views generally. Re
gardless of whether someone signs a referendum petition, 
that person remains free to say anything to anyone at any 
time. If disclosure indirectly burdens a speaker, “the 
amount of speech covered” is small—only a single, narrow 
message conveying one fact in one place, Watchtower 
Bible & Tract Soc. of N. Y., Inc. v. Village of Stratton, 536 
U. S. 150, 165 (2002); cf. Cox v. New Hampshire, 312 U. S. 569 
(1941). And while the democratic act of casting a ballot or 
signing a petition does serve an expressive purpose, the act 
does not involve any “interactive communication,” Meyer, 
486 U. S., at 422, and is “not principally” a method of “indi
vidual expression of political sentiment,” Timmons v. Twin 
Cities Area New Party, 520 U. S. 351, 373 (1997) (Stevens, 
J., dissenting); cf. O’Brien, 391 U. S., at 377.1 

1 Although a “petition” is a classic means of political expression, the type 
of petition at issue in this case is not merely a document on which people 
are expressing their views but rather is a state-created forum with a par
ticular function: sorting those issues that have enough public support to 
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Weighed against the possible burden on constitutional 
rights are the State’s justifications for its rule. In this case, 
the State has posited a perfectly adequate justification: an 
interest in deterring and detecting petition fraud.2 Given 
the pedigree of this interest and of similar regulations, the 
State need not produce concrete evidence that the PRA is 
the best way to prevent fraud. See Crawford v. Marion 
County Election Bd., 553 U. S. 181, 191–200 (2008) (opinion 
of Stevens, J.) (discussing voting fraud); Nixon v. Shrink 
Missouri Government PAC, 528 U. S. 377, 391 (2000) (“The 
quantum of empirical evidence needed to satisfy heightened 
judicial scrutiny of legislative judgments will vary up or 
down with the novelty and plausibility of the justification 
raised”); see also Timmons, 520 U. S., at 375 (Stevens, J., 
dissenting) (rejecting “imaginative [and] theoretical” justifi
cation supported only by “bare assertion”).3 And there is 
more than enough evidence to support the State’s election-

warrant limited space on a referendum ballot. Cf. Widmar v. Vincent, 
454 U. S. 263, 278 (1981) (Stevens, J., concurring in judgment). 

2 Washington also points out that its disclosure policy informs voters 
about who supports the particular referendum. In certain election-law 
contexts, this informational rationale (among others) may provide a basis 
for regulation; in this case, there is no need to look beyond the State’s 
quite obvious antifraud interest. 

3 There is no reason to think that our ordinary presumption that the 
political branches are better suited than courts to weigh a policy’s benefits 
and burdens is inapplicable in this case. The degree to which we defer to 
a judgment by the political branches must vary up and down with the 
degree to which that judgment reflects considered, public-minded decision-
making. Thus, when a law appears to have been adopted without rea
soned consideration, see, e. g., Salazar v. Buono, 559 U. S. 700, 756–757 
(2010) (Stevens, J., dissenting), for discriminatory purposes, see, e. g., 
Bates v. Little Rock, 361 U. S. 516, 517–518, 524–525 (1960), or to entrench 
political majorities, see, e. g., Vieth v. Jubelirer, 541 U. S. 267, 317–319, 
324–326, 332–333 (2004) (Stevens, J., dissenting), we are less willing to 
defer to the institutional strengths of the legislature. That one may call 
into question the process used to create a law is not a reason to “disre
gar[d]” “sufficiently strong,” “valid[,] neutral justifications” for an other
wise “nondiscriminatory” policy. Crawford, 553 U. S., at 204. But it is a 
reason to examine more carefully the justifications for that measure. 
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integrity justification. See ante, at 197–199 (opinion of the 
Court). 

There remains the issue of petitioners’ as-applied chal
lenge. As a matter of law, the Court is correct to keep open 
the possibility that in particular instances in which a policy 
such as the PRA burdens expression “by the public enmity 
attending publicity,” Brown v. Socialist Workers ’74 Cam
paign Comm. (Ohio), 459 U. S. 87, 98 (1982), speakers may 
have a winning constitutional claim. “ ‘[F]rom time to time 
throughout history,’ ” persecuted groups have been able “ ‘to 
criticize oppressive practices and laws either anonymously 
or not at all.’ ” McIntyre, 514 U. S., at 342.4 

In my view, this is unlikely to occur in cases involving 
the PRA. Any burden on speech that petitioners posit is 
speculative as well as indirect. For an as-applied challenge 
to a law such as the PRA to succeed, there would have to be 
a significant threat of harassment directed at those who sign 
the petition that cannot be mitigated by law enforcement 
measures.5 Moreover, the character of the law challenged 
in a referendum does not, in itself, affect the analysis. De
bates about tax policy and regulation of private property can 

4 
Justice Scalia conceives of the issue as a right to anonymous speech. 

See, e. g., post, at 220 (opinion concurring in judgment). But our decision 
in McIntyre posited no such freewheeling right. The Constitution pro
tects “freedom of speech.” Amdt. 1; see also McIntyre, 514 U. S., at 336 
(“The question presented is whether [a] . . . statute that prohibits the 
distribution of anonymous campaign literature is a ‘law . . . abridging the 
freedom of speech’ within the meaning of the First Amendment”). That 
freedom can be burdened by a law that exposes the speaker to fines, as 
much as it can be burdened by a law that exposes a speaker to harassment, 
changes the content of his speech, or prejudices others against his mes
sage. See id., at 342. The right, however, is the right to speak, not the 
right to speak without being fined or the right to speak anonymously. 

5 A rare case may also arise in which the level of threat to any individual 
is not quite so high but a State’s disclosure would substantially limit a 
group’s ability to “garner the number of signatures necessary to place [a] 
matter on the ballot,” thereby “limiting [its] ability to make the matter the 
focus of statewide discussion.” Meyer v. Grant, 486 U. S. 414, 423 (1988). 
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become just as heated as debates about domestic partner
ships. And as a general matter, it is very difficult to show 
that by later disclosing the names of petition signatories, in
dividuals will be less willing to sign petitions. Just as we 
have in the past, I would demand strong evidence before 
concluding that an indirect and speculative chain of events 
imposes a substantial burden on speech.6 A statute “is not 
to be upset upon hypothetical and unreal possibilities, if it 
would be good upon the facts as they are.” Pullman Co. v. 
Knott, 235 U. S. 23, 26 (1914). 

* * * 

Accordingly, I concur with the opinion of the Court to the 
extent that it is not inconsistent with my own, and I concur 
in the judgment. 

Justice Scalia, concurring in the judgment. 

Plaintiffs claim the First Amendment, as applied to the 
States through the Fourteenth Amendment, forbids the 
State of Washington to release to the public signed referen
dum petitions, which they submitted to the State in order to 
suspend operation of a law and put it to a popular vote. 
I doubt whether signing a petition that has the effect of sus
pending a law fits within “the freedom of speech” at all. 
But even if, as the Court concludes, ante, at 194–195, it does, 
a long history of practice shows that the First Amendment 
does not prohibit public disclosure. 

We should not repeat and extend the mistake of McIntyre 
v. Ohio Elections Comm’n, 514 U. S. 334 (1995). There, with 
neither textual support nor precedents requiring the result, 

6 See, e. g., Bates v. Little Rock, 361 U. S., at 521–522, 523–524; Buckley 
v. Valeo, 424 U. S. 1, 69–72 (1976) (per curiam); Brown v. Socialist Work
ers ’74 Campaign Comm. (Ohio), 459 U. S. 87, 98–101 (1982); Buckley v. 
American Constitutional Law Foundation, Inc., 525 U. S. 182, 197–198 
(1999). 
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the Court invalidated a form of election regulation that had 
been widely used by the States since the end of the 19th 
century. Id., at 371 (Scalia, J., dissenting). The Court 
held that an Ohio statute prohibiting the distribution of 
anonymous campaign literature violated the First and Four
teenth Amendments. 

Mrs. McIntyre sought a general right to “speak” anony
mously about a referendum. Here, plaintiffs go one step 
further—they seek a general right to participate anony
mously in the referendum itself.1 Referendum petitions are 
subject to public disclosure under the Public Records Act 
(PRA), Wash. Rev. Code § 42.56.001 et seq. (2008), which re
quires government agencies to “make available for public in
spection and copying all public records,” subject to certain 
exemptions not relevant here. § 42.56.070(1). Plaintiffs 
agcontend that disclosure of the names, and other personal 
information included on the petitions, of those who took this 
legislative action violates their First Amendment right to 
anonymity. 

1 Plaintiffs seem to disavow reliance on McIntyre v. Ohio Elections 
Comm’n, 514 U. S. 334 (1995), see Reply Brief for Petitioners 12. 
Certainly, there are differences between McIntyre and this case.  
Mrs. McIntyre was required to disclose her identity herself, by placing her 
name on her handbill. Here, plaintiffs do not object to signing their 
names to the referendum petition, where it can presumably be observed 
by later signers; they challenge only the later disclosure of that informa
tion by the State. But both cases are about public disclosure, and both 
involve a claim to anonymity under the First Amendment. If anything, 
the line plaintiffs seek to draw—which seeks a sort of partial anonymity— 
is stranger still. 

Justice Stevens quibbles with the shorthand I use, and tries to rein 
in McIntyre’s holding, by saying that it did not create a “right to speak 
anonymously,” ante, at 218, n. 4 (opinion concurring in part and concurring 
in judgment). But McIntyre used the same shorthand. See 514 U. S., 
at 357 (“[t]he right to remain anonymous”); id., at 342 (“[t]he freedom to 
publish anonymously”); see also ibid. (“an author’s decision to remain 
anonymous . . . is an aspect of the freedom of speech protected by the 
First Amendment”). 
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Today’s opinion acknowledges such a right, finding that it 
can be denied here only because of the State’s interest in 
“preserving the integrity of the electoral process,” ante, 
at 197. In my view this is not a matter for judicial interest 
balancing. Our Nation’s longstanding traditions of legislat
ing and voting in public refute the claim that the First 
Amendment accords a right to anonymity in the performance 
of an act with governmental effect. “A governmental prac
tice that has become general throughout the United States, 
and particularly one that has the validation of long, accepted 
usage, bears a strong presumption of constitutionality.” 
McIntyre, supra, at 375 (Scalia, J., dissenting). 

I 

When a Washington voter signs a referendum petition 
subject to the PRA, he is acting as a legislator. The Wash
ington Constitution vests “[t]he legislative authority” of the 
State in the legislature, but “the people reserve to them
selves the power . . . to approve or reject at the polls any 
act, item, section, or part of any bill, act, or law passed by 
the legislature.” Art. 2, § 1. This “referendum” power of 
popular legislation is exercised by submitting a petition, in 
accordance with certain specifications, to the Washington 
secretary of state with valid signatures of registered voters 
in number equal to or exceeding four percent of the votes 
cast in the last gubernatorial election. § 1(b); Wash. Rev. 
Code § 29A.72.100, 130, 140, 150, 160 (2008). 

The filing of a referendum petition that satisfies these re
quirements has two legal effects: (1) It requires the secretary 
to place the measure referred to the people on the ballot at 
the next general election; and (2) it suspends operation of 
the measure, causing it only to have effect 30 days after it is 
approved during that election. Art. 2, § 1(d). See Brief for 
Respondent Reed 2–6. A voter who signs a referendum pe
tition is therefore exercising legislative power because his 
signature, somewhat like a vote for or against a bill in the 
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legislature, seeks to affect the legal force of the measure at 
issue.2 

Plaintiffs point to no precedent from this Court holding 
that legislating is protected by the First Amendment.3 Nor 
do they identify historical evidence demonstrating that “the 
freedom of speech” the First Amendment codified encom
passed a right to legislate without public disclosure. This 
should come as no surprise; the exercise of lawmaking power 
in the United States has traditionally been public. 

The public nature of federal lawmaking is constitutionally 
required. Article I, § 5, cl. 3, requires Congress to legislate 
in public: “Each House shall keep a Journal of its Proceed
ings, and from time to time publish the same, excepting such 
Parts as may in their Judgment require Secrecy; and the 
Yeas and Nays of the Members of either House on any ques
tion shall, at the Desire of one fifth of those Present, be en
tered on the Journal.” 4 State constitutions enacted around 

2 The Court notes that “only some petition signing has legal effect.” 
Ante, at 197, n. 1. That is true. Some petitions may never be submitted 
to the secretary; they are irrelevant here, since they will never be subject 
to the PRA. But some petitions that are submitted to the secretary may 
lack the requisite number of signatures. Even as to those, the petition 
signer has exercised his portion of the legislative power when he signs 
the petition, much like a legislator who casts a losing vote. 

3 The Court quotes Republican Party of Minn. v. White, 536 U. S. 765, 
788 (2002), which stated that a State, “having ‘cho[sen] to tap the energy 
and the legitimizing power of the democratic process, . . . must accord the 
participants in that process the First Amendment rights that attach to 
their roles.’ ” Ante, at 195. That is correct, but it is not on point. White 
involved a prohibition on speaking as a condition of running for judicial 
office. I do not suggest that a State could require legislators (or the 
citizen-legislators who participate in a referendum) to give up First 
Amendment rights unconnected with their act of legislating. The elec
tioneering disclosure cases the Court cites, ante, at 196, are likewise not 
on point, since they involve disclosure requirements applied to political 
speech, not legislative action. 

4 The exception for “such Parts as may in their Judgment require Se
crecy” was assuredly not designed to permit anonymous voting. It refers 
to details whose disclosure would threaten an important national inter
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the time of the founding had similar provisions. See, e. g., 
Ky. Const., Art. I, § 20 (1792); Ga. Const., Art. I, § 15 (1798). 
The desirability of public accountability was obvious. “[A]s 
to the votes of representatives and senators in Congress, no 
man has yet been bold enough to vindicate a secret or ballot 
vote, as either more safe or more wise, more promotive of 
independence in the members, or more beneficial to their 
constituents.” 1 J. Story, Commentaries on the Constitution 
§ 841, p. 591 (4th ed. 1873). 

Moreover, even when the people asked Congress for legis
lative changes—by exercising their constitutional right “to 
petition the Government for a redress of grievances,” U. S. 
Const., Amdt. 1—they did so publicly. The petition was 
read aloud in Congress. Mazzone, Freedom’s Associations, 
77 Wash. L. Rev. 639, 726 (2002). The petitioner’s name 
(when large groups were not involved), his request, and what 
action Congress had taken on the petition were consistently 
recorded in the House and Senate Journals. See, e. g., Jour
nal of the Senate, June 18, 1790, 1st Cong., 1st Sess., 163; 
Journal of the House of Representatives, Nov. 24, 1820, 16th 
Cong., 2d Sess., 32. Even when the people exercised legisla
tive power directly, they did so not anonymously, but openly 
in townhall meetings. See generally J. Zimmerman, The 
New England Town Meeting (1999). 

Petitioning the government and participating in the tradi
tional town meeting were precursors of the modern initiative 
and referendum. Those innovations were modeled after 
similar devices used by the Swiss democracy in the 1800’s, 
and were first used in the United States by South Dakota in 
1898. See S. Piott, Giving Voters a Voice 1–3, 16 (2003). 
The most influential advocate of the initiative and referen

est. The similar clause in the Articles of Confederation created an excep
tion to the journal requirement for parts of the proceedings “relating to 
treaties, alliances or military operations, as in [Congress’s] judgment re
quire secresy.” Art. IX. The Constitution’s requirement is broader, but 
its object is obviously the same. 
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dum in the United States analogized the Swiss practice to 
the town meeting, because both “required open conduct of 
political affairs and free expression of opinions.” Id., at 5 
(discussing J. W. Sullivan, Direct Legislation by the Citizen
ship through the Initiative and Referendum (1892)). Plain
tiffs’ argument implies that the public nature of these 
practices, so longstanding and unquestioned, violated the 
freedom of speech. There is no historical support for such 
a claim. 

II 

Legislating was not the only governmental act that was 
public in America. Voting was public until 1888 when the 
States began to adopt the Australian secret ballot. See 
Burson v. Freeman, 504 U. S. 191, 203 (1992) (plurality 
opinion). We have acknowledged the existence of a First 
Amendment interest in voting, see, e. g., Burdick v. Takushi, 
504 U. S. 428 (1992), but we have never said that it includes 
the right to vote anonymously. The history of voting in the 
United States completely undermines that claim. 

Initially, the Colonies mostly continued the English tradi
tions of voting by a show of hands or by voice—viva voce 
voting. Burson, supra, at 200; E. Evans, A History of the 
Australian Ballot System in the United States 1–6 (1917) 
(Evans). One scholar described the viva voce system as 
follows: 

“ ‘The election judges, who were magistrates, sat upon 
a bench with their clerks before them. Where practica
ble, it was customary for the candidates to be present in 
person, and to occupy a seat at the side of the judges. 
As the voter appeared, his name was called out in a loud 
voice. The judges inquired, “John Jones (or Smith), for 
whom do you vote?”—for governor, or whatever was the 
office to be filled. He replied by proclaiming the name 
of his favorite. Then the clerks enrolled the vote, and 
the judges announced it as enrolled. The representa
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tive of the candidate for whom he voted arose, bowed, 
and thanked him aloud; and his partisans often ap
plauded.’ ” Id., at 5 (quoting J. Wise, The End of An 
Era 55–56 (1899)). 

See also R. Dinkin, Voting in Revolutionary America: A 
Study of Elections in the Original Thirteen States, 1776– 
1789, p. 101 (1982) (Dinkin). 

Although there was variation, the election official would 
ordinarily compile a poll with the name and residence of each 
voter, and the name of the candidate for whom he voted. 
See C. Bishop, History of Elections in the American Colonies 
160–164 (1893) (Bishop); P. Argersinger, Structure, Process, 
and Party: Essays in American Political History 47 (1992) 
(Argersinger). To prevent fraud, the Colonies in Rhode Is
land, New York, and New Jersey adopted the English rule 
that “copies of the poll must be delivered on demand to per
sons who were willing to pay a reasonable charge for the 
labor of writing them.” Bishop 186. Some Colonies al
lowed candidates to demand a copy of the poll, ibid., and 
required the legislature to examine the poll in a contested 
election, id., at 188–189. Thus, as in this case, the govern
ment not only publicly collected identifying information 
about who voted and for which candidate, it also disclosed 
that information to the public. 

Any suggestion that viva voce voting infringed the ac
cepted understanding of the pre-existing freedom of speech 
to which the First Amendment’s text refers is refuted by the 
fact that several state constitutions that required or author
ized viva voce voting also explicitly guaranteed the freedom 
of speech. See, e. g., Ky. Const., Art. X, § 7, Art. VI, § 16 
(1799); Ill. Const., Art. VIII, § 22, Art. I, § 28 (1818). Surely 
one constitutional provision did not render the other invalid. 

Of course the practice of viva voce voting was gradually 
replaced with the paper ballot, which was thought to reduce 
fraud and undue influence. See Evans 1–6; Dinkin 101–106. 
There is no indication that the shift resulted from a sudden 
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realization that public voting infringed voters’ freedom of 
speech, and the manner in which it occurred suggests the 
contrary. States adopted the paper ballot at different times, 
and some States changed methods multiple times. New 
York’s 1777 Constitution, for example, explicitly provided for 
the State to switch between methods. Art. VI. Ken
tucky’s 1792 Constitution required paper ballots, Art. III, § 2, 
but its 1799 Constitution required viva voce voting, Art. VI, 
§ 16. The different voting methods simply reflected differ
ent views about how democracy should function. One 
scholar described Virginia’s and Kentucky’s steadfast use of 
viva voce voting through the Civil War as follows: “[I]n the 
appeal to unflinching manliness at the polls these two states 
insisted still that every voter should show at the hustings 
the courage of his personal conviction.” Schouler, Evolution 
of the American Voter, 2 The American Historical Review 
665, 671 (1897). See also id., at 666–667 (“In Virginia and 
the other states in close affiliation with her this oral expres
sion was vaunted as the privilege of the free-born voter, to 
show the faith that was in him by an outspoken announce
ment of his candidate”). 

The new paper ballots did not make voting anonymous. 
See Evans 10 (“[T]he ballot was not secret”); Argersinger 48 
(“Certainly there were no legal provisions to ensure se
crecy”). Initially, many States did not regulate the form of 
the paper ballot. See Evans 10; Argersinger 48–49. Tak
ing advantage of this, political parties began printing ballots 
with their candidates’ names on them. They used brightly 
colored paper and other distinctive markings so that the 
ballots could be recognized from a distance, making the 
votes public. See Burson, supra, at 200–201; Evans 10–11. 
Abuse of these unofficial paper ballots was rampant. The 
polling place had become an “open auction place” where 
votes could be freely bought or coerced. Burson, supra, 
at 202. Employers threatened employees. Party workers 
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kept voters from the other party away from the ballot box. 
Ballot peddlers paid voters and then watched them place the 
ballot in the box. See L. Fredman, The Australian Ballot: 
The Story of an American Reform 22–29 (1968); Argersinger 
48–50. Thus, although some state courts said that voting 
by ballot was meant to be more secret than the public act 
of viva voce voting; and although some state constitutional 
requirements of ballot voting were held to guarantee ballot 
secrecy, thus prohibiting the numbering of ballots for voter 
identification purposes, see Williams v. Stein, 38 Ind. 89 
(1871); Brisbin v. Cleary, 26 Minn. 107, 1 N. W. 825 (1879); 
in general, voting by ballot was by no means secret. Most 
important of all for present purposes, I am aware of no asser
tion of ballot secrecy that relied on federal or state constitu
tional guarantees of freedom of speech. 

It was precisely discontent over the nonsecret nature of 
ballot voting, and the abuses that produced, which led to the 
States’ adoption of the Australian secret ballot. New York 
and Massachusetts began that movement in 1888, and almost 
90 percent of the States had followed suit by 1896. Burson, 
504 U. S., at 203–205. But I am aware of no contention that 
the Australian system was required by the First Amendment 
(or the state counterparts). That would have been utterly 
implausible, since the inhabitants of the Colonies, the States, 
and the United States had found public voting entirely com
patible with “the freedom of speech” for several centuries. 

* * * 

The long history of public legislating and voting contra
dicts plaintiffs’ claim that disclosure of petition signatures 
having legislative effect violates the First Amendment. As 
I said in McIntyre, “[w]here the meaning of a constitutional 
text (such as ‘the freedom of speech’) is unclear, the wide
spread and long-accepted practices of the American people 
are the best indication of what fundamental beliefs it was 
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intended to enshrine.” 514 U. S., at 378 (dissenting opinion). 
Just as the century-old practice of States’ prohibiting anony
mous electioneering was sufficient for me to reject the First 
Amendment claim to anonymity in McIntyre, the many
centuries-old practices of public legislating and voting are 
sufficient for me to reject plaintiffs’ claim. 

Plaintiffs raise concerns that the disclosure of petition sig
natures may lead to threats and intimidation. Of course 
nothing prevents the people of Washington from keeping pe
tition signatures secret to avoid that—just as nothing pre
vented the States from moving to the secret ballot. But 
there is no constitutional basis for this Court to impose that 
course upon the States—or to insist (as today’s opinion does) 
that it can only be avoided by the demonstration of a “suffi
ciently important governmental interest,” ante, at 196 (in
ternal quotation marks omitted). And it may even be a bad 
idea to keep petition signatures secret. There are laws 
against threats and intimidation; and harsh criticism, short 
of unlawful action, is a price our people have traditionally 
been willing to pay for self-governance. Requiring people 
to stand up in public for their political acts fosters civic cour
age, without which democracy is doomed. For my part, I do 
not look forward to a society which, thanks to the Supreme 
Court, campaigns anonymously (McIntyre) and even exer
cises the direct democracy of initiative and referendum hid
den from public scrutiny and protected from the accountabil
ity of criticism. This does not resemble the Home of the 
Brave. 

Justice Thomas, dissenting. 

Just as “[c]onfidence in the integrity of our electoral proc
esses is essential to the functioning of our participatory de
mocracy,” Purcell v. Gonzalez, 549 U. S. 1, 4 (2006) (per cu
riam), so too is citizen participation in those processes, 
which necessarily entails political speech and association 
under the First Amendment. In my view, compelled disclo
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sure of signed referendum and initiative petitions1 under the 
Washington Public Records Act (PRA), Wash. Rev. Code 
§ 42.56.001 et seq. (2008), severely burdens those rights and 
chills citizen participation in the referendum process. Given 
those burdens, I would hold that Washington’s decision to 
subject all referendum petitions to public disclosure is uncon
stitutional because there will always be a less restrictive 
means by which Washington can vindicate its stated inter
est in preserving the integrity of its referendum process. 
I respectfully dissent. 

I 

This case concerns the interaction of two distinct sets of 
Washington statutes. The first set, codified in Washington’s 
Election Code, regulates the referendum and initiative proc
ess. These statutes require, among other things, that refer
endum signers write their names and addresses on petition 
sheets, and mandate that this information be disclosed to 
Washington’s secretary of state for canvassing and verifica
tion. See, e. g., §§ 29A.72.130, 29A.72.230 (2008). Petition
ers do not contend that these requirements violate their 
First Amendment rights; that is, they do not argue that the 
Constitution allows them to support a referendum measure 
without disclosing their names to the State. 

The second set of statutes—the PRA—is not a referendum 
or election regulation. Rather, the PRA requires disclosure 
of all nonexempt “public records” upon request by any per
son. See §§ 42.56.010(2), 42.56.070. Washington has con
cluded that signed referendum petitions are “public records” 
subject to disclosure under the PRA, and has “routinely dis
closed petitions in response to public records requests.” 
Brief for Respondent Reed 5–6. 

1 Generally speaking, in a referendum, voters approve or reject an Act 
already passed by the legislature. In an initiative, voters adopt or reject 
an entirely new law, either a statute or a constitutional amendment. See 
T. Cronin, Direct Democracy: The Politics of Initiative, Referendum, and 
Recall 2 (1989). 
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Petitioners do not challenge the constitutionality of the 
PRA generally. They contend only that Washington vio
lates their First Amendment rights by construing the PRA 
to apply to signed referendum petitions. See Brief for Pe
titioners 35–39. As the Court notes, the parties dispute 
whether this challenge is best conceived as a facial challenge 
or an as-applied challenge. See ante, at 194. In my view, 
the Court correctly concludes that petitioners must “satisfy 
our standards for a facial challenge” because their claim, and 
the relief that they seek, “reach beyond” their “particular 
circumstances.” Ibid. 

We typically disfavor facial challenges. See Washington 
State Grange v. Washington State Republican Party, 552 
U. S. 442, 449 (2008). They “often rest on speculation,” can 
lead courts unnecessarily to anticipate constitutional ques
tions or formulate broad constitutional rules, and may pre
vent governmental officers from implementing laws “in a 
manner consistent with the Constitution.” Id., at 450–451. 
For those reasons, we rejected in Washington State Grange 
political parties’ preenforcement facial challenge to a Wash
ington initiative that allowed candidates in a primary elec
tion to self-designate their political party preference on the 
primary election ballot. See id., at 458–459. Because the 
challenge was a preenforcement one, Washington “had no 
opportunity to implement” the initiative, id., at 450, so the 
political parties’ arguments that it violated their association 
rights all depended “on the possibility that voters will be 
confused as to the meaning of the party-preference designa
tion,” id., at 454. Moreover, a facial challenge was inappro
priate because the regulation did “not on its face impose 
a severe burden on political parties’ associational rights.” 
Id., at 444. 

Those considerations point in the opposite direction here. 
Washington’s construction of the PRA “on its face impose[s] 
a severe burden,” ibid.—compelled disclosure of privacy in 
political association protected by the First Amendment, see 
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infra this page and 232—on all referendum signers. And 
Washington has had several “opportunit[ies] to implement” 
the PRA’s disclosure requirements with respect to initiative 
petitions. Washington State Grange, supra, at 450. In
deed, Washington admits that “[a]ll petitions for initiatives, 
referendum, recall, and candidate nomination are public rec
ords subject to disclosure.” Brief for Respondent Reed 59; 
see also App. 26 (listing six completed requests for disclosure 
of signed initiative petitions since 2006). Washington thus 
has eliminated any “possibility” that referendum petition 
signers “will be confused as to” how the State will respond 
to a request under the PRA to disclose their names and ad
dresses. Washington State Grange, 552 U. S., at 454. 

Accordingly, I would consider petitioners’ facial challenge 
here. For purposes of this case, I will assume that to pre
vail, petitioners must satisfy our most rigorous standard, and 
show that there is “ ‘no set of circumstances . . . under which 
the’ ” PRA could be constitutionally applied to a referendum 
or initiative petition, “i. e., that the [PRA] is unconstitutional 
in all of its applications,” id., at 449 (quoting United States 
v. Salerno, 481 U. S. 739, 745 (1987)). 

II 
A 

The Court correctly concludes that “an individual ex
presses” a “political view” by signing a referendum petition. 
Ante, at 194–195. The Court also rightly rejects the base
less argument that such expressive activity falls “outside the 
scope of the First Amendment” merely because “it has legal 
effect in the electoral process.” Ante, at 195. Yet, the 
Court does not acknowledge the full constitutional implica
tions of these conclusions. 

The expressive political activity of signing a referendum 
petition is a paradigmatic example of “the practice of persons 
sharing common views banding together to achieve a com
mon end.” Citizens Against Rent Control/Coalition for 
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Fair Housing v. Berkeley, 454 U. S. 290, 294 (1981). A refer
endum supported by only one person’s signature is a nullity; 
it will never be placed on the ballot. The Doe petitioners 
recognized as much when they—and more than 120,000 other 
Washingtonians, see ante, at 192—joined with petitioner 
Protect Marriage Washington, “a state political action com
mittee” organized under § 42.17.040, to effect Protect Mar
riage Washington’s “major purpose” of collecting enough 
valid signatures to place Referendum 71 on the general elec
tion ballot. App. to Pet. for Cert. 29a. For these reasons, 
signing a referendum petition amounts to “ ‘political asso
ciation’ ” protected by the First Amendment. Citizens 
Against Rent Control, supra, at 295 (quoting Buckley v. 
Valeo, 424 U. S. 1, 15 (1976) (per curiam)). 

This Court has long recognized the “vital relationship be
tween” political association “and privacy in one’s associa
tions,” NAACP v. Alabama ex rel. Patterson, 357 U. S. 449, 
462 (1958), and held that “[t]he Constitution protects against 
the compelled disclosure of political associations and beliefs,” 
Brown v. Socialist Workers ’74 Campaign Comm. (Ohio), 
459 U. S. 87, 91 (1982). This constitutional protection 
“yield[s] only to a subordinating interest of the State that is 
compelling, and then only if there is a substantial relation 
between the information sought and an overriding and com
pelling state interest.” Id., at 91–92 (internal quotation 
marks, citations, and brackets omitted). Thus, unlike the 
Court, I read our precedents to require application of strict 
scrutiny to laws that compel disclosure of protected First 
Amendment association. Buckley v. American Constitu
tional Law Foundation, Inc., 525 U. S. 182, 206, 212 (1999) 
(ACLF) (Thomas, J., concurring in judgment). Under that 
standard, a disclosure requirement passes constitutional 
muster only if it is narrowly tailored—i. e., the least restric
tive means—to serve a compelling state interest. See id., 
at 206. 
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B 

Washington’s application of the PRA to a referendum peti
tion does not survive strict scrutiny. 

1 

Washington first contends that it has a compelling interest 
in “transparency and accountability,” which it claims encom
passes several subordinate interests: preserving the integ
rity of its election process, preventing corruption, deterring 
fraud, and correcting mistakes by the secretary of state or 
by petition signers. See Brief for Respondent Reed 40–42; 
57–59. 

It is true that a State has a substantial interest in regulat
ing its referendum and initiative processes “to protect the[ir] 
integrity and reliability.” ACLF, 525 U. S., at 191. But 
Washington points to no precedent from this Court recog
nizing “correcting errors” as a distinct compelling interest 
that could support disclosure regulations. And our cases 
strongly suggest that preventing corruption and deterring 
fraud bear less weight in this particular electoral context: 
the signature-gathering stage of a referendum or initiative 
drive. The Court has twice observed that “ ‘the risk of 
fraud or corruption, or the appearance thereof, is more re
mote at the petition stage of an initiative than at the time of 
balloting.’ ” Id., at 203 (quoting Meyer v. Grant, 486 U. S. 
414, 427 (1988)). Similarly, because “[r]eferenda are held on 
issues, not candidates for public office,” the “risk of corrup
tion perceived in cases involving candidate elections simply 
is not present in a popular vote on a public issue.” First 
Nat. Bank of Boston v. Bellotti, 435 U. S. 765, 790 (1978) 
(citations omitted). 

We should not abandon those principles merely because 
Washington and its amici can point to a mere eight instances 
of initiative-related fraud, see Brief for Respondent Reed 42; 
Brief for State of Ohio et al. as Amici Curiae 22–24, among 
the 809 initiative measures placed on state ballots in this 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



234 DOE v. REED 

Thomas, J., dissenting 

country between 1988 and 2008, see Initiative and Ref
erendum Institute, Initiative Use 2 (Feb. 2009), online at 
http:/ /www.iandrinstitute.org/ IRI%20Initiative%20Use%20 
(1904-2008).pdf (as visited June 21, 2010, and available in 
Clerk of Court’s case file). If anything, these meager figures 
reinforce the conclusion that the risks of fraud or corruption 
in the initiative and referendum process are remote and 
thereby undermine Washington’s claim that those two inter
ests should be considered compelling for purposes of strict 
scrutiny. 

Thus, I am not persuaded that Washington’s interest in 
protecting the integrity and reliability of its referendum 
process, as the State has defined that interest, is compelling. 
But I need not answer that question here. Even assuming 
the interest is compelling, on-demand disclosure of a referen
dum petition to any person under the PRA is “a blunderbuss 
approach” to furthering that interest, Colorado Republican 
Federal Campaign Comm. v. Federal Election Comm’n, 518 
U. S. 604, 642 (1996) (Thomas, J., concurring in judgment and 
dissenting in part) (internal quotation marks omitted), not 
the least restrictive means of doing so. The events that 
prompted petitioners’ complaint in this case demonstrate as 
much. 

As Washington explained during oral argument, after the 
secretary of state receives signed referendum petitions, his 
“first step . . . is  to take  them to his archiving section and to 
have them digitized. As soon as they’re digitized, they’re 
available on disks for anyone who requests them” under the 
PRA. Tr. of Oral Arg. 30. In this case, two organizations 
announced their intention to obtain the digitized names and 
addresses of referendum signers and post them “online, in a 
searchable format.” Ante, at 193. 

There is no apparent reason why Washington must broadly 
disclose referendum signers’ names and addresses in this 
manner to vindicate the interest that it invokes here. Wash
ington—which is in possession of that information because 
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of referendum regulations that petitioners do not challenge, 
see supra, at 229—could put the names and addresses of ref
erendum signers into a similar electronic database that state 
employees could search without subjecting the name and ad
dress of each signer to wholesale public disclosure. The sec
retary could electronically cross-reference the referendum 
database against the “statewide voter registration list” con
tained in Washington’s “statewide voter registration data
base,” § 29A.08.651(1),2 to ensure that each referendum 
signer meets Washington’s residency and voter registration 
requirements, see § 29A.72.130. Doing so presumably would 
drastically reduce or eliminate possible errors or mistakes 
that Washington argues the secretary might make, see Brief 
for Respondent Reed 42, since it would allow the secretary 
to verify virtually all of the signatures instead of the mere 
“3 to 5%” he “ordinarily checks,” ante, at 198 (internal quota
tion marks omitted).3 

An electronic referendum database would also enable the 
secretary to determine whether multiple entries correspond 
to a single registered voter, thereby detecting whether a 
voter had signed the petition more than once. In addition, 
the database would protect victims of “forgery” or “ ‘bait and 
switch’ fraud.” Ibid. In Washington, “a unique identifier 
is assigned to each legally registered voter in the state.” 
§ 29A.08.651(4). Washington could create a Web site, linked 
to the electronic referendum database, where a voter con
cerned that his name had been fraudulently signed could con
duct a search using his unique identifier to ensure that his 
name was absent from the database—without requiring dis

2 Under Washington law, this “computerized list must serve as the single 
system for storing and maintaining the official list of registered voters 
throughout the state” and “must contain the name and registration infor
mation of every legally registered voter in the state.” Wash. Rev. Code 
§§ 29A.08.651(2)–(3) (2008). 

3 See § 29A.72.230 (permitting the secretary of state to verify and can
vass referendum petitions using approved statistical sampling methods). 
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closure of the names and addresses of all the voluntary, legit
imate signers. 

Washington admits that creating this sort of electronic ref
erendum database “could be done.” Tr. of Oral Arg. 51. 
Implementing such a system would not place a heavy burden 
on Washington; “the Secretary of State’s staff” already uses 
an “electronic voter registration database” in its “verification 
process.” Id., at 50. 

Washington nevertheless contends that its citizens must 
“have access to public records . . . to independently evaluate 
whether the Secretary properly determined to certify or not 
to certify a referendum to the ballot.” Brief for Respondent 
Reed 41. “[W]ithout the access to signed petitions that the 
PRA provides,” Washington argues, its “citizens could not 
fulfill their role as the final judge of public business.” Ibid. 
(internal quotation marks omitted). 

But Washington’s Election Code already gives Washing
ton voters access to referendum petition data. Under 
§ 29A.72.230, “[t]he verification and canvass of signatures on 
the [referendum] petition may be observed by persons repre
senting the advocates and opponents of the proposed meas
ure so long as they make no record of the names, addresses, 
or other information on the petitions or related records dur
ing the verification process except upon” court order. Each 
side is entitled to at least two such observers, although the 
secretary may increase that number if, in his opinion, doing 
so would not “cause undue delay or disruption of the verifi
cation process.” Ibid. 

Washington does not explain why this existing access, 
which petitioners do not challenge here, is insufficient to per
mit its citizens to oversee the verification process under 
§ 29A.72.230, or to decide intelligently whether to pursue a 
court challenge under § 29A.72.240. Moreover, if Washing
ton had implemented the more narrowly tailored electronic 
referendum database discussed above, observers could see 
the secretary of state’s employees examine the data using 
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exactly the same techniques they would use if the data were 
released to them under the PRA. Obtaining a digitized list 
to navigate on their own computer would not allow an ob
server to learn any additional information. 

Washington law also contains several other measures that 
preserve the integrity of the referendum process. First, it 
is a crime in Washington to forge a signature on a referen
dum petition, or to knowingly sign one more than once. See 
§ 29A.84.230. Second, referendum supporters must gather a 
large number of valid signatures—four percent of the votes 
cast for Governor in the immediately preceding gubernato
rial election—to place a referendum petition on the ballot. 
§ 29A.72.150. Third, Washington’s required referendum pe
tition form limits each petition to a single subject. See 
§ 29A.72.130. Fourth, a large, plain-English warning must 
appear at the top of the referendum petition, alerting signers 
to the law’s requirements. See § 29A.72.140. Fifth, Wash
ington prescribes the text of the declaration that a circulator 
must submit along with the signed petition sheets. See 
§ 29A.72.130. Sixth, Washington prescribes verification and 
canvassing methods. See § 29A.72.230. 

The Court’s dismissive treatment of those provisions, see 
ante, at 198, is perplexing, given the analysis that the Court 
endorsed in ACLF. There, the Court held that two disclo
sure requirements governing Colorado’s initiative process 
were unconstitutional, see 525 U. S., at 186–187, specifically 
finding that they were “not warranted by the state interests 
(administrative efficiency, fraud detection, informing voters) 
alleged to justify” them, and emphasizing that its “judgment 
[wa]s informed by other means Colorado employs to accom
plish its regulatory purposes,” id., at 192. The entire last 
section of the Court’s opinion detailed those “less problem
atic measures” by which Colorado “can and d[id] meet” its 
“substantial interests in regulating the ballot-initiative proc
ess.” Id., at 204 (emphasis added). With one exception—a 
law deeming an initiative void if the circulator violated any 
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law applicable to the circulation process—those Colorado 
laws correspond exactly to the Washington regulatory re
quirements listed above. See id., at 205. Including the ob
server provision, § 29A.72.230, and the provision permitting 
court review of the secretary’s decision to certify (or not to 
certify) a referendum petition, § 29A.72.240, Washington thus 
appears to provide even more of the “less problematic meas
ures” than Colorado did to “protect the integrity of the initia
tive process,” id., at 204, and I see no reason why Washing
ton’s identical provisions should not “inform” the analysis 
here. 

It is readily apparent that Washington can vindicate its 
stated interest in “transparency and accountability” through 
a number of more narrowly tailored means than wholesale 
public disclosure. Accordingly, this interest cannot justify 
applying the PRA to a referendum petition. 

2 

Washington also contends that it has a compelling interest 
in “providing relevant information to Washington voters,” 
and that on-demand disclosure to the public is a narrowly 
tailored means of furthering that interest. Brief for Re
spondent Reed 44. This argument is easily dispatched, 
since this Court has already rejected it in a similar context. 

In McIntyre v. Ohio Elections Comm’n, 514 U. S. 334 
(1995), the Court held that an Ohio law prohibiting anony
mous political pamphleting violated the First Amendment. 
One of the interests Ohio had invoked to justify that law was 
identical to Washington’s here: the “interest in providing the 
electorate with relevant information.” Id., at 348. The 
Court called that interest “plainly insufficient to support the 
constitutionality of [Ohio’s] disclosure requirement.” Id., at 
349. “The simple interest in providing voters with addi
tional relevant information does not justify a state require
ment that a writer make statements or disclosures she would 
otherwise omit.” Id., at 348. “Don’t underestimate the 
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common man,” we advised. Id., at 348, n. 11 (internal quota
tion marks omitted). 

“People are intelligent enough to evaluate the source of 
an anonymous writing. They can see it is anonymous. 
They know it is anonymous. They can evaluate its ano
nymity along with its message. . . . And then, once they 
have done so, it is for them to decide what is ‘responsi
ble,’ what is valuable, and what is truth.” Ibid. (inter
nal quotation marks omitted). 

See also Bellotti, 435 U. S., at 777 (“The inherent worth of 
the speech in terms of its capacity for informing the public 
does not depend upon the identity of its source”). 

This observation applies equally to referendum measures. 
People are intelligent enough to evaluate the merits of a ref
erendum without knowing who supported it. Thus, just as 
this informational interest did not justify the Ohio law in 
McIntyre, it does not justify applying the PRA to referen
dum petitions. 

C 

The foregoing analysis applies in every case involving dis
closure of a referendum measure’s supporters, as it must for 
petitioners’ facial challenge to succeed. See Washington 
State Grange, 552 U. S., at 449 (quoting Salerno, 481 U. S., 
at 745). Washington does not argue that the strength of its 
transparency and accountability interest rises or falls based 
on the topic of a referendum. Nor would such an argument 
be convincing. We have no basis to assume that Washing
ton’s interest in maintaining the integrity of its referendum 
process is high for a charter-school referendum but low for 
an unemployment insurance referendum, or that a library or 
land-use referendum is more likely to be a target of fraud 
or corruption than a referendum on insurance coverage and 
benefits. See ante, at 200–201. The strength of Washing
ton’s interest remains constant across all types of referen
dum measures. 
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So too does the strength of a signer’s First Amendment 
interest. The First Amendment rights at issue here are as
sociational rights, and a long, unbroken line of this Court’s 
precedents holds that privacy of association is protected 
under the First Amendment. See supra, at 231–232. The 
loss of associational privacy that comes with disclosing refer
endum petitions to the general public under the PRA consti
tutes the same harm as to each signer of each referendum, 
regardless of the topic. To be sure, a referendum signer 
may be more willing to disclose to the general public his 
political association with persons signing certain referendum 
measures than his association with others. But that choice 
belongs to the voter; the State may not make it for him by 
ascribing a lower level of First Amendment protection to an 
associational interest that some think a voter may be (or 
should be) more willing to disclose. Cf. Rosenberger v. Rec
tor and Visitors of Univ. of Va., 515 U. S. 819, 828 (1995) 
(“In the realm of private speech or expression, government 
regulation may not favor one speaker over another”). 

Finally, the less restrictive means available to vindicate 
Washington’s transparency and accountability interest can 
be employed for all referendum measures, regardless of 
topic. There is nothing measure-specific about an electronic 
database or additional observers. And the forgery prohi
bition and other existing requirements in Washington law 
that help “protect the integrity of the initiative process,” 
ACLF, 525 U. S., at 204, apply equally to all referendum 
measures. 

Because the strength of Washington’s interest in transpar
ency and a signer’s individual First Amendment interest in 
privacy of political association remain constant across all ref
erendum topics, and because less restrictive means to pro
tect the integrity of the referendum process are not topic 
specific, I would hold that on-demand public disclosure of ref
erendum petitions under the PRA is not narrowly tailored 
for any referendum. 
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III 

Significant practical problems will result from requiring 
as-applied challenges to protect referendum signers’ consti
tutional rights. 

A 

The Court’s approach will “require substantial litigation 
over an extended time” before a potential signer of any 
referendum will learn whether, if he signs a referendum, 
his associational privacy right will remain intact. Citizens 
United v. Federal Election Comm’n, 558 U. S. 310, 326 
(2010). And the tenacious litigant’s reward for trying to 
protect his First Amendment rights? An “interpretive 
process [that] itself would create an inevitable, pervasive, 
and serious risk of chilling protected speech pending the 
drawing of fine distinctions that, in the end, would them
selves be questionable.” Id., at 327. The large number of 
such fine and questionable distinctions in these types of cases 
reinforces my view that as-applied challenges provide no 
more than “a hollow assurance” that referendum signers’ 
First Amendment rights will be protected. Id., at 484 
(Thomas, J., concurring in part and dissenting in part). 
Consider just a few examples. 

In Washington, a referendum sponsor must file the pro
posed referendum with the secretary of state before collect
ing signatures. See § 29A.72.010. May the sponsor seek an 
injunction against disclosure through an as-applied challenge 
before filing the proposed measure, or simultaneously with 
its filing? Because signature gathering will not have 
started, the sponsor will not be able to present any evidence 
specific to signers or potential signers of that particular ref
erendum showing “a reasonable probability that the com
pelled disclosure [of personal information] will subject them 
to threats, harassment, or reprisals from either Government 
officials or private parties.” Ante, at 200 (internal quotation 
marks omitted). Thus, to succeed at that stage of litigation, 
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plaintiffs must point to (at least) one other instance of har
assment arising from a similar referendum. The Court has 
never held that such evidence would be acceptable; but if it 
is, that necessarily means that some signers, at some point, 
will have suffered actual “threats, harassment, and repri
sals” for engaging in protected First Amendment activity. 

If the sponsor must wait at least until signature gathering 
has started on his referendum to file an as-applied challenge, 
it is still unclear what sort of evidence of “threats, harass
ment, or reprisals” directed toward his supporters would 
satisfy the Court’s standard. How many instances of 
“threats, harassment, or reprisals” must a signer endure be
fore a court may grant relief on an as-applied challenge? 
And how dispersed throughout the group of the necessary 
120,000 signers, see ante, at 192, must these threats be? 

More importantly, the Court’s standard does not appear 
to require actual “threats, harassment, or reprisals,” but 
merely a “ ‘reasonable probability’ ” that disclosure of the 
signers’ names and addresses will lead to such activity. 
Ante, at 200 (emphasis added). What sort of evidence suf
fices to satisfy this apparently more relaxed, though perhaps 
more elusive, standard? Does one instance of actual harass
ment directed toward one signer mean that the “reasonable 
probability” requirement is met? And again, how wide
spread must this “reasonable probability” be? The Court 
does not answer any of these questions, leaving a vacuum to 
be filled on a case-by-case basis. This will, no doubt, result 
in the “drawing of” arbitrary and “questionable” “fine dis
tinctions” by even the most well-intentioned district or cir
cuit judge. Citizens United, 558 U. S., at 327. 

B 

In addition, as I have previously explained, the state of 
technology today creates at least some probability that sign
ers of every referendum will be subjected to threats, harass
ment, or reprisals if their personal information is disclosed. 
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“ ‘[T]he advent of the Internet’ enables” rapid dissemination 
of “ ‘the information needed’ to” threaten or harass every 
referendum signer. Id., at 484 (opinion of Thomas, J.). 
“Thus, ‘disclosure permits citizens . . . to react to the speech 
of [their political opponents] in a proper’—or undeniably im
proper—‘way’ long before a plaintiff could prevail on an as-
applied challenge.” Ibid. 

The Court apparently disagrees, asserting that “there is 
no reason to assume that any burdens imposed by disclosure 
of typical referendum petitions would be remotely like the 
burdens plaintiffs fear in this case.” Ante, at 201. That 
conclusion rests on the premise that some referendum meas
ures are so benign that the fact of public disclosure will not 
chill protected First Amendment activity. I am not con
vinced that this premise is correct. 

The historical evidence shows that the referendum and ini
tiative process first gained popularity as a means of “provid
[ing] an occasional safety valve for interests that failed to 
get a fair hearing in the legislatures.” T. Cronin, Direct De
mocracy: The Politics of Initiative, Referendum, and Recall 
59 (1989). Unsurprisingly, such interests tended to be con
troversial by nature. Early examples include “the single 
tax, prohibition, women’s suffrage, prolabor legislation, and 
the graduated income tax.” Id., at 58. And proponents of 
initiative measures tended to include politically marginalized 
groups such as the “Farmer’s Alliance” in rural States; 
“[t]housands of labor federations, notably the miners”; and 
“the Women’s Suffrage Association,” which “saw the initia
tive and referendum as a possible new means to overcome” 
repeated failed attempts in state legislatures to secure for 
women the right to vote. Id., at 50–51. 

These characteristics of initiative and referendum drives 
persist today. Consider, for example, the goal of increasing 
ethics in government—a seemingly laudable and unobjec
tionable goal. So thought some citizens of Utah, who, frus
trated with the state legislature’s failure to pass ethics laws 
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commensurate with their preferences, filed a “21-page initia
tive target[ing] legislative conduct with a broad array of re
forms that would significantly change how business gets 
done on Utah’s Capitol Hill.” McKitrick, Suit Demands Se
crecy for Ethics Petition Signers, Salt Lake Tribune, Apr. 
15, 2010, p. A4 (hereinafter Salt Lake Tribune). But Utah 
law provides that “[i]nitiative packets,” which contain the 
names and addresses (and, in some cases, birthdates) of peti
tion signers, “are public once they are delivered to the 
county clerks” for verification and canvassing. Utah Code 
Ann. § 20A–7–206(7) (2009 Lexis Supp. Pamphlet). 

The attorneys sponsoring that initiative moved for an in
junction to prevent disclosure of the initiative packets under 
§ 20A–7–206(7) because, they claimed, “ ‘[t]he [state] Republi
can Party has said it will target our folks.’ ” Salt Lake Trib
une A4. According to these attorneys, a facially benign ini
tiative may well result in political retribution and retaliation 
in a State where Republicans currently hold the offices of 
Governor, Lieutenant Governor, attorney general, state 
treasurer, state auditor, and a supermajority in both the 
Utah House of Representatives (71%) and the Utah Senate 
(72%), see State Yellow Book: Who’s Who in the Executive 
and Legislative Branches of the 50 State Governments 650– 
651, 1292–1294 (Spring 2010), as well as four of the five seats 
in the State’s delegation to the United States Congress, 
see GPO, 2009–2010 Official Congressional Directory, 111th 
Cong., pp. 299, 307 (2009). 

The difficulty in predicting which referendum measures 
will prove controversial—combined with Washington’s de
fault position that signed referendum petitions will be dis
closed on demand, thereby allowing anyone to place this in
formation on the Internet for broad dissemination—raises 
the significant probability that today’s decision will “inhibit 
the exercise of legitimate First Amendment activity” with 
respect to referendum and initiative petitions. Colorado 
Republican, 518 U. S., at 634 (Thomas, J., concurring in judg
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ment and dissenting in part). “[D]isclosure requirements 
enable private citizens and elected officials to implement po
litical strategies specifically calculated to curtail campaign-
related activity and prevent the lawful, peaceful exercise 
of First Amendment rights.” Citizens United, 558 U. S., 
at 483 (Thomas, J., concurring in part and dissenting in 
part). Our cases have long recognized this reality; 4 as the 
Court recently reiterated, the First Amendment does not 
require “case-by-case determinations” if “archetypical” First 
Amendment rights “would be chilled in the meantime.” Id., 
at 329. 

This chill in protected First Amendment activity harms 
others besides the dissuaded signer. We have already ex
pressed deep skepticism about restrictions that “mak[e] it 
less likely that” a referendum “will garner the number of 
signatures necessary to place the matter on the ballot, thus 
limiting [the] ability to make the matter the focus of state
wide discussion.” Meyer, 486 U. S., at 423. Such restric
tions “inevitabl[y] . . . reduc[e] the total quantum of speech 
on a public issue.” Ibid. The very public that the PRA is 
supposed to serve is thus harmed by the way Washington 
implements that statute here. 

* * * 
Petitioners do not argue that the Constitution gives sup

porters of referendum petitions a right to act without any

4 See, e. g., NAACP v. Alabama ex rel. Patterson, 357 U. S. 449, 462 
(1958) (noting the “hardly . . . novel perception that compelled disclosure 
of affiliation with groups engaged in advocacy may constitute” an 
“effective . . .  restraint on freedom of association”); Bates v. Little Rock, 
361 U. S. 516, 523 (1960) (“Freedoms such as” the “freedom of association 
for the purpose of advancing ideas and airing grievances” are “protected 
not only against heavy-handed frontal attack, but also from being stifled 
by more subtle government interference”); see also id., at 528 (Black and 
Douglas, JJ., concurring) (“First Amendment rights are beyond abridg
ment either by legislation that directly restrains their exercise or by sup
pression or impairment through harassment, humiliation, or exposure by 
government” (emphasis added)). 
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one knowing their identities. Thus, Washington’s require
ments that referendum supporters sign their names and 
addresses to a referendum petition, and that this information 
be disclosed to the State for canvassing and verification, see 
Wash. Rev. Code § 29A.72.230, are not at issue. And, peti
tioners do not contend that Washington’s citizens may never 
obtain access to referendum data. Thus, Washington’s rules 
allowing access to at least two representative observers from 
each side, see ibid., and authorizing courts to review the sec
retary of state’s verification and canvassing decision if those 
observers are dissatisfied with the secretary’s decision, see 
§ 29A.72.240, are also not in question. 

The Court is asked to assess the constitutionality of the 
PRA only with regard to referendum petitions. The ques
tion before us is whether all signers of all referendum peti
tions must resort to “substantial litigation over an extended 
time,” Citizens United, supra, at 326, to prevent Washington 
from trenching on their protected First Amendment rights 
by subjecting their referendum petition signatures to on-
demand public disclosure. In my view, they need not. 
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Syllabus 

MORRISON et al. v.	 NATIONAL AUSTRALIA BANK 
LTD. et al. 

certiorari to the united states court of appeals for 
the second circuit 

No. 08–1191. Argued March 29, 2010—Decided June 24, 2010 

In 1998, respondent National Australia Bank (National), a foreign bank 
whose “ordinary shares” are not traded on any exchange in this country, 
purchased respondent HomeSide Lending, a company headquartered in 
Florida that was in the business of servicing mortgages—seeing to col
lection of the monthly payments, etc. In 2001, National had to write 
down the value of HomeSide’s assets, causing National’s share prices to 
fall. Petitioners, Australians who purchased National’s shares before 
the writedowns, sued respondents—National, HomeSide, and officers of 
both companies—in Federal District Court for violation of §§ 10(b) and 
20(a) of the Securities Exchange Act of 1934 and Securities and Ex
change Commission (SEC) Rule 10b–5. They claimed that HomeSide 
and its officers had manipulated financial models to make the company’s 
mortgage-servicing rights appear more valuable than they really were; 
and that National and its chief executive officer were aware of this de
ception. Respondents moved to dismiss for lack of subject-matter ju
risdiction under Federal Rule of Civil Procedure 12(b)(1) and for failure 
to state a claim under Rule 12(b)(6). The District Court granted the 
former motion, finding no jurisdiction because the domestic acts were, 
at most, a link in a securities fraud that concluded abroad. The Second 
Circuit affirmed. 

Held: 
1. The Second Circuit erred in considering § 10(b)’s extraterritorial 

reach to raise a question of subject-matter jurisdiction, thus allowing 
dismissal under Rule 12(b)(1). What conduct § 10(b) reaches is a merits 
question, while subject-matter jurisdiction “refers to a tribunal’s power 
to hear a case.” Union Pacific R. Co. v. Locomotive Engineers, 558 
U. S. 67, 81 (internal quotation marks omitted). The District Court had 
jurisdiction under 15 U. S. C. § 78aa to adjudicate the § 10(b) question. 
However, it is unnecessary to remand in view of that error because the 
same analysis justifies dismissal under Rule 12(b)(6). Pp. 253–254. 

2. Section 10(b) does not provide a cause of action to foreign plaintiffs 
suing foreign and American defendants for misconduct in connection 
with securities traded on foreign exchanges. Pp. 255–273. 
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(a) It is a “longstanding principle of American law ‘that legislation 
of Congress, unless a contrary intent appears, is meant to apply only 
within the territorial jurisdiction of the United States.’ ” EEOC v. 
Arabian American Oil Co., 499 U. S. 244, 248 (Aramco). When a stat
ute gives no clear indication of an extraterritorial application, it has 
none. Nonetheless, the Second Circuit believed the Exchange Act’s si
lence about § 10(b)’s extraterritorial application permitted the court to 
“discern” whether Congress would have wanted the statute to apply. 
This disregard of the presumption against extraterritoriality has oc
curred over many decades in many courts of appeals and has produced 
a collection of tests for divining congressional intent that are complex 
in formulation and unpredictable in application. The results dem
onstrate the wisdom of the presumption against extraterritoriality. 
Rather than guess anew in each case, this Court applies the presump
tion in all cases, preserving a stable background against which Congress 
can legislate with predictable effects. Pp. 255–261. 

(b) Because Rule 10b–5 was promulgated under § 10(b), it “does not 
extend beyond conduct encompassed by § 10(b)’s prohibition.” United 
States v. O’Hagan, 521 U. S. 642, 651. Thus, if § 10(b) is not extraterri
torial, neither is Rule 10b–5. On its face, § 10(b) contains nothing to 
suggest that it applies abroad. Contrary to the argument of petitioners 
and the Solicitor General, a general reference to foreign commerce in 
the definition of “interstate commerce,” see 15 U. S. C. § 78c(a)(17), does 
not defeat the presumption against extraterritoriality, Aramco, supra, 
at 251. Nor does a fleeting reference, in § 78b(2)’s description of the 
Exchange Act’s purposes, to the dissemination and quotation abroad 
of prices of domestically traded securities. Nor does Exchange Act 
§ 30(b), which says that the Act does not apply “to any person insofar 
as he transacts a business in securities without the jurisdiction of the 
United States,” unless he does so in violation of regulations promul
gated by the SEC “to prevent . . . evasion of [the Act].” This would be 
an odd way of indicating that the Act always has extraterritorial appli
cation; the Commission’s enabling regulations preventing “evasion” 
seem directed at actions abroad that might conceal a domestic violation. 
The argument of petitioners and the Solicitor General also fails to ac
count for § 30(a), which explicitly provides for a specific extraterritorial 
application. That provision would be quite superfluous if the rest of 
the Exchange Act already applied to transactions on foreign ex
changes—and its limitation of that application to securities of domestic 
issuers would be inoperative. There being no affirmative indication in 
the Exchange Act that § 10(b) applies extraterritorially, it does not. 
Pp. 261–265. 
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(c) The domestic activity in this case—Florida is where HomeSide 
and its executives engaged in the alleged deceptive conduct and where 
some misleading public statements were made—does not mean petition
ers only seek domestic application of the Act. It is a rare case of pro
hibited extraterritorial application that lacks all contact with United 
States territory. In Aramco, for example, where the plaintiff had been 
hired in Houston and was an American citizen, see 499 U. S., at 247, this 
Court concluded that the “focus” of congressional concern in Title VII 
of the Civil Rights Act of 1964 was neither that territorial event nor 
that relationship, but domestic employment. Applying that analysis 
here: The Exchange Act’s focus is not on the place where the deception 
originated, but on purchases and sales of securities in the United States. 
Section 10(b) applies only to transactions in securities listed on domestic 
exchanges and domestic transactions in other securities. The primacy 
of the domestic exchange is suggested by the Exchange Act’s prologue, 
see 48 Stat. 881, and by the fact that the Act’s registration requirements 
apply only to securities listed on national securities exchanges, § 78l(a). 
This focus is also strongly confirmed by § 30(a) and (b). Moreover, the 
Court rejects the notion that the Exchange Act reaches conduct in this 
country affecting exchanges or transactions abroad for the same reason 
that Aramco rejected overseas application of Title VII: The probability 
of incompatibility with other countries’ laws is so obvious that if Con
gress intended such foreign application “it would have addressed the 
subject of conflicts with foreign laws and procedures.” 499 U. S., at 256. 
Neither the Government nor petitioners provide any textual support for 
their proposed alternative test, which would find a violation where the 
fraud involves significant and material conduct in the United States. 
Pp. 266–273. 

547 F. 3d 167, affirmed. 

Scalia, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Thomas, and Alito, JJ., joined. Breyer, J., filed an opin
ion concurring in part and concurring in the judgment, post, p. 273. Ste

vens, J., filed an opinion concurring in the judgment, in which Ginsburg, 
J., joined, post, p. 274. Sotomayor, J., took no part in the consideration 
or decision of the case. 

Thomas A. Dubbs argued the cause for petitioners. With 
him on the briefs were James W. Johnson, Barry M. Okun, 
and Samuel Issacharoff. 
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George T. Conway III argued the cause for respondents. 
With him on the briefs were John F. Lynch, Carrie M. 
Reilly, Eric Seiler, and A. Graham Allen. 

Matthew D. Roberts argued the cause for the United 
States as amicus curiae in support of respondents. With 
him on the brief were Solicitor General Kagan, Deputy So
licitor General Stewart, David M. Becker, Mark D. Cahn, 
Jacob H. Stillman, Mark Pennington, and William K. 
Shirey.* 

Justice Scalia delivered the opinion of the Court. 

We decide whether § 10(b) of the Securities Exchange Act 
of 1934 provides a cause of action to foreign plaintiffs suing 

*Briefs of amici curiae urging reversal were filed for Alecta pensions
försäkring, ömsesidigt et al. by Max W. Berger; and for Mn Services Ver
mogensbeheer B. V. et al. by Eric Alan Isaacson and Randi D. Bandman. 

Briefs of amici curiae urging affirmance were filed for the Competitive 
Enterprise Institute by Sam Kazman; for the European Aeronautic De-
fence & Space Co. N. V. et al. by Ira M. Feinberg and John A. Redmon; 
for the Government of the Commonwealth of Australia by Donald I. Baker 
and W. Todd Miller; for Infineon Technologies AG by Deanne E. Maynard 
and Brian R. Matsui; for the Institute of International Bankers et al. by 
Paul A. Engelmayer, Louis R. Cohen, and Ali M. Stoeppelwerth; for the 
International Chamber of Commerce et al. by Andrew J. Pincus and Alex 
C. Lakatos; for Law Professor Richard W. Painter et al. by Douglas W. 
Dunham and Ellen P. Quackenbos; for NYSE Euronext by Richard A. 
Martin, Patryk J. Chudy, Warrington Parker, and Holly K. Kulka; for 
Professors and Students of the Yale Law School Capital Markets and Fi
nancial Instruments Clinic by Jonathan R. Macey; for the Republic of 
France by Stephen J. Marzen and Wendy E. Ackerman; for the Securities 
Industry and Financial Markets Association et al. by Deborah M. Buell, 
Meredith Kotler, Lauren L. Peacock, and Jorge G. Tenreiro; for the United 
Kingdom of Great Britain and Northern Ireland by John E. Beerbower; 
and for the Washington Legal Foundation by Nicholas I. Porritt, Daniel 
J. Popeo, and Cory L. Andrews. 

Briefs of amici curiae were filed for the Australian Shareholders’ Asso
ciation et al. by Allyn Z. Lite and Joseph J. DePalma; and for the Or
ganization for International Investment by David M. Rice, Matthew J. 
Kemner, and Troy M. Yoshino. 
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foreign and American defendants for misconduct in connec
tion with securities traded on foreign exchanges. 

I 

Respondent National Australia Bank Limited (National) 
was, during the relevant time, the largest bank in Australia. 
Its Ordinary Shares—what in America would be called “com
mon stock”—are traded on the Australian Stock Exchange 
Limited and on other foreign securities exchanges, but not 
on any exchange in the United States. There are listed on 
the New York Stock Exchange, however, National’s Ameri
can Depositary Receipts (ADRs), which represent the right 
to receive a specified number of National’s Ordinary Shares. 
547 F. 3d 167, 168, and n. 1 (CA2 2008). 

The complaint alleges the following facts, which we accept 
as true. In February 1998, National bought respondent 
HomeSide Lending, Inc., a mortgage-servicing company 
headquartered in Florida. HomeSide’s business was to re
ceive fees for servicing mortgages (essentially the adminis
trative tasks associated with collecting mortgage payments, 
see J. Rosenberg, Dictionary of Banking and Financial Serv
ices 600 (2d ed. 1985)). The rights to receive those fees, so-
called mortgage-servicing rights, can provide a valuable in
come stream. See 2 The New Palgrave Dictionary of Money 
and Finance 817 (P. Newman, M. Milgate, & J. Eatwell eds. 
1992). How valuable each of the rights is depends, in part, 
on the likelihood that the mortgage to which it applies will 
be fully repaid before it is due, terminating the need for 
servicing. HomeSide calculated the present value of its 
mortgage-servicing rights by using valuation models de
signed to take this likelihood into account. It recorded the 
value of its assets, and the numbers appeared in National’s 
financial statements. 

From 1998 until 2001, National’s annual reports and other 
public documents touted the success of HomeSide’s business, 
and respondents Frank Cicutto (National’s managing direc
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tor and chief executive officer), Kevin Race (HomeSide’s 
chief operating officer), and Hugh Harris (HomeSide’s chief 
executive officer) did the same in public statements. But on 
July 5, 2001, National announced that it was writing down 
the value of HomeSide’s assets by $450 million; and then 
again on September 3, by another $1.75 billion. The prices 
of both Ordinary Shares and ADRs slumped. After down
playing the July writedown, National explained the Septem
ber writedown as the result of a failure to anticipate the 
lowering of prevailing interest rates (lower interest rates 
lead to more refinancings, i. e., more early repayments of 
mortgages), other mistaken assumptions in the financial 
models, and the loss of goodwill. According to the com
plaint, however, HomeSide, Race, Harris, and another Home-
Side senior executive who is also a respondent here had ma
nipulated HomeSide’s financial models to make the rates of 
early repayment unrealistically low in order to cause the 
mortgage-servicing rights to appear more valuable than they 
really were. The complaint also alleges that National and 
Cicutto were aware of this deception by July 2000, but did 
nothing about it. 

As relevant here, petitioners Russell Leslie Owen and 
Brian and Geraldine Silverlock, all Australians, purchased 
National’s Ordinary Shares in 2000 and 2001, before the 
writedowns.1 They sued National, HomeSide, Cicutto, and 
the three HomeSide executives in the United States District 
Court for the Southern District of New York for alleged vio
lations of §§ 10(b) and 20(a) of the Securities Exchange Act 

1 Robert Morrison, an American investor in National’s ADRs, also 
brought suit, but his claims were dismissed by the District Court because 
he failed to allege damages. In re National Australia Bank Securities 
Litigation, No. 03 Civ. 6537 (BSJ), 2006 WL 3844465, *9 (SDNY, Oct. 25, 
2006). Petitioners did not appeal that decision, 547 F. 3d 167, 170, n. 3 
(CA2 2008) (case below), and it is not before us. Inexplicably, Morrison 
continued to be listed as a petitioner in the Court of Appeals and here. 
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of 1934, 48 Stat. 891, 15 U. S. C. §§ 78j(b) and 78t(a), and Secu
rities and Exchange Commission (SEC) Rule 10b–5, 17 CFR 
§ 240.10b–5 (2009), promulgated pursuant to § 10(b).2 They 
sought to represent a class of foreign purchasers of Nation
al’s Ordinary Shares during a specified period up to the Sep
tember writedown. 547 F. 3d, at 169. 

Respondents moved to dismiss for lack of subject-matter 
jurisdiction under Federal Rule of Civil Procedure 12(b)(1) 
and for failure to state a claim under Rule 12(b)(6). The 
District Court granted the motion on the former ground, 
finding no jurisdiction because the acts in this country were, 
“at most, a link in the chain of an alleged overall securities 
fraud scheme that culminated abroad.” In re National 
Australia Bank Securities Litigation, No. 03 Civ. 6537 
(BSJ), 2006 WL 3844465, *8 (SDNY, Oct. 25, 2006). The 
Court of Appeals for the Second Circuit affirmed on similar 
grounds. The acts performed in the United States did not 
“compris[e] the heart of the alleged fraud.” 547 F. 3d, at 
175–176. We granted certiorari, 558 U. S. 1047 (2009). 

II 

Before addressing the question presented, we must correct 
a threshold error in the Second Circuit’s analysis. It consid
ered the extraterritorial reach of § 10(b) to raise a question 
of subject-matter jurisdiction, wherefore it affirmed the Dis

2 The relevant text of § 10(b) and SEC Rule 10b–5 are set forth later in 
this opinion. Section 20(a), 48 Stat. 899, provides: 

“Every person who, directly or indirectly, controls any person liable 
under any provision of [the Exchange Act] or of any rule or regulation 
thereunder shall also be liable jointly and severally with and to the same 
extent as such controlled person to any person to whom such controlled 
person is liable, unless the controlling person acted in good faith and did 
not directly or indirectly induce the act or acts constituting the violation 
or cause of action.” 
Liability under § 20(a) is obviously derivative of liability under some other 
provision of the Exchange Act; § 10(b) is the only basis petitioners 
asserted. 
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trict Court’s dismissal under Rule 12(b)(1). See 547 F. 3d, 
at 177. In this regard it was following Circuit precedent, 
see Schoenbaum v. Firstbrook, 405 F. 2d 200, 208, modified 
on other grounds en banc, 405 F. 2d 215 (1968). The Second 
Circuit is hardly alone in taking this position, see, e. g., In re 
CP Ships Ltd. Securities Litigation, 578 F. 3d 1306, 1313 
(CA11 2009); Continental Grain (Australia) Pty. Ltd. v. Pa
cific Oilseeds, Inc., 592 F. 2d 409, 421 (CA8 1979). 

But to ask what conduct § 10(b) reaches is to ask what 
conduct § 10(b) prohibits, which is a merits question. 
Subject-matter jurisdiction, by contrast, “refers to a tribu
nal’s ‘ “power to hear a case.” ’ ” Union Pacific R. Co. v. Lo
comotive Engineers, 558 U. S. 67, 81 (2009) (quoting Ar
baugh v. Y & H Corp.,  546 U. S. 500, 514 (2006), in turn 
quoting United States v. Cotton, 535 U. S. 625, 630 (2002)). 
It presents an issue quite separate from the question 
whether the allegations the plaintiff makes entitle him to 
relief. See Bell v. Hood, 327 U. S. 678, 682 (1946). The Dis
trict Court here had jurisdiction under 15 U. S. C. § 78aa 3 to 
adjudicate the question whether § 10(b) applies to Nation
al’s conduct. 

In view of this error, which the parties do not dispute, 
petitioners ask us to remand. We think that unnecessary. 
Since nothing in the analysis of the courts below turned 
on the mistake, a remand would only require a new Rule 
12(b)(6) label for the same Rule 12(b)(1) conclusion. As we 
have done before in situations like this, see, e. g., Romero v. 
International Terminal Operating Co., 358 U. S. 354, 359, 
381–384 (1959), we proceed to address whether petitioners’ 
allegations state a claim. 

3 Section 78aa provides: 
“The district courts of the United States . . . shall have exclusive juris

diction of violations of [the Exchange Act] or the rules and regulations 
thereunder, and of all suits in equity and actions at law brought to enforce 
any liability or duty created by [the Exchange Act] or the rules and regula
tions thereunder.” 
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III
 
A
 

It is a “longstanding principle of American law ‘that legis
lation of Congress, unless a contrary intent appears, is meant 
to apply only within the territorial jurisdiction of the United 
States.’ ” EEOC v. Arabian American Oil Co., 499 U. S. 
244, 248 (1991) (Aramco) (quoting Foley Bros., Inc. v. Fi
lardo, 336 U. S. 281, 285 (1949)). This principle represents 
a canon of construction, or a presumption about a statute’s 
meaning, rather than a limit upon Congress’s power to legis
late, see Blackmer v. United States, 284 U. S. 421, 437 (1932). 
It rests on the perception that Congress ordinarily legislates 
with respect to domestic, not foreign, matters. Smith v. 
United States, 507 U. S. 197, 204, n. 5 (1993). Thus, “unless 
there is the affirmative intention of the Congress clearly ex
pressed” to give a statute extraterritorial effect, “we must 
presume it is primarily concerned with domestic conditions.” 
Aramco, supra, at 248 (internal quotation marks omitted). 
The canon or presumption applies regardless of whether 
there is a risk of conflict between the American statute and 
a foreign law, see Sale v. Haitian Centers Council, Inc., 509 
U. S. 155, 173–174 (1993). When a statute gives no clear in
dication of an extraterritorial application, it has none. 

Despite this principle of interpretation, long and often re
cited in our opinions, the Second Circuit believed that, be
cause the Exchange Act is silent as to the extraterritorial 
application of § 10(b), it was left to the court to “discern” 
whether Congress would have wanted the statute to apply. 
See 547 F. 3d, at 170 (internal quotation marks omitted). 
This disregard of the presumption against extraterritoriality 
did not originate with the Court of Appeals panel in this 
case. It has been repeated over many decades by various 
Courts of Appeals in determining the application of the Ex
change Act, and § 10(b) in particular, to fraudulent schemes 
that involve conduct and effects abroad. That has produced 
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a collection of tests for divining what Congress would have 
wanted, complex in formulation and unpredictable in 
application. 

As of 1967, District Courts at least in the Southern Dis
trict of New York had consistently concluded that, by reason 
of the presumption against extraterritoriality, § 10(b) did not 
apply when the stock transactions underlying the violation 
occurred abroad. See Schoenbaum v. Firstbrook, 268 
F. Supp. 385, 392 (1967) (citing Ferraioli v. Cantor, CCH Fed. 
Sec. L. Rep. ¶ 91615 (SDNY 1965), and Kook v. Crang, 182 
F. Supp. 388, 390 (SDNY 1960)). Schoenbaum involved the 
sale in Canada of the treasury shares of a Canadian cor
poration whose publicly traded shares (but not, of course, 
its treasury shares) were listed on both the American Stock 
Exchange and the Toronto Stock Exchange. Invoking the 
presumption against extraterritoriality, the court held that 
§ 10(b) was inapplicable (though it incorrectly viewed the de
fect as jurisdictional). 268 F. Supp., at 391–392, 393–394. 
The decision in Schoenbaum was reversed, however, by a 
Second Circuit opinion which held that “neither the usual 
presumption against extraterritorial application of legisla
tion nor the specific language of [§] 30(b) show Congressional 
intent to preclude application of the Exchange Act to trans
actions regarding stocks traded in the United States which 
are effected outside the United States . . . .”  Schoenbaum, 
405 F. 2d, at 206. It sufficed to apply § 10(b) that, although 
the transactions in treasury shares took place in Canada, 
they affected the value of the common shares publicly traded 
in the United States. See id., at 208–209. Application of 
§ 10(b), the Second Circuit found, was “necessary to protect 
American investors,” id., at 206. 

The Second Circuit took another step with Leasco Data 
Processing Equip. Corp. v. Maxwell, 468 F. 2d 1326 (1972), 
which involved an American company that had been fraudu
lently induced to buy securities in England. There, unlike 
in Schoenbaum, some of the deceptive conduct had occurred 
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in the United States but the corporation whose securities 
were traded (abroad) was not listed on any domestic ex
change. Leasco said that the presumption against extrater
ritoriality applies only to matters over which the United 
States would not have prescriptive jurisdiction, 468 F. 2d, at 
1334. Congress had prescriptive jurisdiction to regulate the 
deceptive conduct in this country, the language of the Act 
could be read to cover that conduct, and the court concluded 
that “if Congress had thought about the point,” it would have 
wanted § 10(b) to apply. Id., at 1334–1337. 

With Schoenbaum and Leasco on the books, the Second 
Circuit had excised the presumption against extraterritorial
ity from the jurisprudence of § 10(b) and replaced it with the 
inquiry whether it would be reasonable (and hence what Con
gress would have wanted) to apply the statute to a given 
situation. As long as there was prescriptive jurisdiction to 
regulate, the Second Circuit explained, whether to apply 
§ 10(b) even to “predominantly foreign” transactions became 
a matter of whether a court thought Congress “wished the 
precious resources of United States courts and law enforce
ment agencies to be devoted to them rather than leave the 
problem to foreign countries.” Bersch v. Drexel Firestone, 
Inc., 519 F. 2d 974, 985 (1975); see also IIT v. Vencap, Ltd., 
519 F. 2d 1001, 1017–1018 (CA2 1975). 

The Second Circuit had thus established that application 
of § 10(b) could be premised upon either some effect on 
American securities markets or investors (Schoenbaum) or 
significant conduct in the United States (Leasco). It later 
formalized these two applications into (1) an “effects test,” 
“whether the wrongful conduct had a substantial effect in 
the United States or upon United States citizens,” and (2) a 
“conduct test,” “whether the wrongful conduct occurred in 
the United States.” SEC v. Berger, 322 F. 3d 187, 192–193 
(CA2 2003). These became the north star of the Second Cir
cuit’s § 10(b) jurisprudence, pointing the way to what Con
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gress would have wished. Indeed, the Second Circuit de
clined to keep its two tests distinct on the ground that “an 
admixture or combination of the two often gives a better 
picture of whether there is sufficient United States involve
ment to justify the exercise of jurisdiction by an American 
court.” Itoba Ltd. v. Lep Group PLC, 54 F. 3d 118, 122 
(1995). The Second Circuit never put forward a textual or 
even extratextual basis for these tests. As early as Bersch, 
it confessed that “if we were asked to point to language in 
the statutes, or even in the legislative history, that compelled 
these conclusions, we would be unable to respond,” 519 F. 
2d, at 993. 

As they developed, these tests were not easy to adminis
ter. The conduct test was held to apply differently depend
ing on whether the harmed investors were Americans or for
eigners: When the alleged damages consisted of losses to 
American investors abroad, it was enough that acts “of mate
rial importance” performed in the United States “signifi
cantly contributed” to that result; whereas those acts must 
have “directly caused” the result when losses to foreigners 
abroad were at issue. See ibid. And “merely preparatory 
activities in the United States” did not suffice “to trigger 
application of the securities laws for injury to foreigners lo
cated abroad.” Id., at 992. This required the court to dis
tinguish between mere preparation and using the United 
States as a “base” for fraudulent activities in other countries. 
Vencap, supra, at 1017–1018. But merely satisfying the con
duct test was sometimes insufficient without “ ‘some addi
tional factor tipping the scales’ ” in favor of the application 
of American law. Interbrew v. Edperbrascan Corp., 23 F. 
Supp. 2d 425, 432 (SDNY 1998) (quoting Europe & Over
seas Commodity Traders, S. A. v. Banque Paribas London, 
147 F. 3d 118, 129 (CA2 1998)). District Courts have noted 
the difficulty of applying such vague formulations. See, 
e. g., In re Alstom SA, 406 F. Supp. 2d 346, 366–385 (SDNY 
2005). There is no more damning indictment of the “con
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duct” and “effects” tests than the Second Circuit’s own decla
ration that “the presence or absence of any single factor 
which was considered significant in other cases . . . is not 
necessarily dispositive in future cases.” IIT v. Cornfeld, 
619 F. 2d 909, 918 (1980) (internal quotation marks omitted). 

Other Circuits embraced the Second Circuit’s approach, 
though not its precise application. Like the Second Circuit, 
they described their decisions regarding the extraterritorial 
application of § 10(b) as essentially resolving matters of pol
icy. See, e. g., SEC v. Kasser, 548 F. 2d 109, 116 (CA3 1977); 
Continental Grain, 592 F. 2d, at 421–422; Grunenthal GmbH 
v. Hotz, 712 F. 2d 421, 424–425 (CA9 1983); Kauthar SDN 
BHD v. Sternberg, 149 F. 3d 659, 667 (CA7 1998). While 
applying the same fundamental methodology of balancing in
terests and arriving at what seemed the best policy, they 
produced a proliferation of vaguely related variations on the 
“conduct” and “effects” tests. As described in a leading 
Seventh Circuit opinion: “Although the circuits . . .  seem to 
agree that there are some transnational situations to which 
the antifraud provisions of the securities laws are applicable, 
agreement appears to end at that point.” 4 Id., at 665. See 

4 The principal concurrence (see post, p. 274 (Stevens, J., concurring 
in judgment) (hereinafter concurrence)) disputes this characterization, 
launching into a Homeric simile which takes as its point of departure (and 
mistakes for praise rather than condemnation) then-Justice Rehnquist’s 
statement in Blue Chip Stamps v. Manor Drug Stores, 421 U. S. 723, 737 
(1975), that “ ‘[w]hen we deal with private actions under Rule 10b–5, . . . 
we deal with a judicial oak which has grown from little more than a legisla
tive acorn.’ ” Post, at 276. The concurrence seemingly believes that the 
Courts of Appeals have carefully trimmed and sculpted this “judicial oak” 
into a cohesive canopy, under the watchful eye of Judge Henry Friendly, 
the “master arborist,” ibid. See post, at 274–276. Even if one thinks 
that the “conduct” and “effects” tests are numbered among Judge Friend
ly’s many fine contributions to the law, his successors, though perhaps 
under the impression that they nurture the same mighty oak, are in reality 
tending each its own botanically distinct tree. It is telling that the con
currence never attempts its own synthesis of the various balancing tests 
the Circuits have adopted. 
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also id., at 665–667 (describing the approaches of the various 
Circuits and adopting yet another variation). 

At least one Court of Appeals has criticized this line of 
cases and the interpretive assumption that underlies it. In 
Zoelsch v. Arthur Andersen & Co., 824 F. 2d 27, 32 (1987) 
(Bork, J.), the District of Columbia Circuit observed that 
rather than courts’ “divining what ‘Congress would have 
wished’ if it had addressed the problem[, a] more natural in
quiry might be what jurisdiction Congress in fact thought 
about and conferred.” Although tempted to apply the pre
sumption against extraterritoriality and be done with it, see 
id., at 31–32, that court deferred to the Second Circuit be
cause of its “preeminence in the field of securities law,” id., 
at 32. See also Robinson v. TCI/US West Communications 
Inc., 117 F. 3d 900, 906–907 (CA5 1997) (expressing agree
ment with Zoelsch’s criticism of the emphasis on policy con
siderations in some of the cases). 

Commentators have criticized the unpredictable and incon
sistent application of § 10(b) to transnational cases. See, 
e. g., Choi & Silberman, Transnational Litigation and Global 
Securities Class-Action Lawsuits, 2009 Wis. L. Rev. 465, 467– 
468; Chang, Multinational Enforcement of U. S. Securities 
Laws: The Need for the Clear and Restrained Scope of Ex
traterritorial Subject-Matter Jurisdiction, 9 Ford. J. Corp. & 
Fin. L. 89, 106–108, 115–116 (2004); Langevoort, Schoenbaum 
Revisited: Limiting the Scope of Antifraud Protection in an 
Internationalized Securities Marketplace, 55 Law & Con-
temp. Prob. 241, 244–248 (1992). Some have challenged the 
premise underlying the Courts of Appeals’ approach, namely, 
that Congress did not consider the extraterritorial applica
tion of § 10(b) (thereby leaving it open to the courts, suppos
edly, to determine what Congress would have wanted). See, 
e. g., Sachs, The International Reach of Rule 10b–5: The 
Myth of Congressional Silence, 28 Colum. J. Transnat’l L. 
677 (1990) (arguing that Congress considered, but rejected, 
applying the Exchange Act to transactions abroad). Others, 
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more fundamentally, have noted that using congressional si
lence as a justification for judge-made rules violates the tra
ditional principle that silence means no extraterritorial ap
plication. See, e. g., Note, Let There Be Fraud (Abroad): A 
Proposal for a New U. S. Jurisprudence with Regard to the 
Extraterritorial Application of the Anti-Fraud Provisions of 
the 1933 and 1934 Securities Acts, 28 Law & Pol’y Int’l Bus. 
477, 492–493 (1997). 

The criticisms seem to us justified. The results of 
judicial-speculation-made-law—divining what Congress 
would have wanted if it had thought of the situation before 
the court—demonstrate the wisdom of the presumption 
against extraterritoriality. Rather than guess anew in each 
case, we apply the presumption in all cases, preserving a 
stable background against which Congress can legislate with 
predictable effects.5 

B 

Rule 10b–5, the regulation under which petitioners have 
brought suit,6 was promulgated under § 10(b), and “does not 

5 The concurrence urges us to cast aside our inhibitions and join in the 
judicial lawmaking, because “[t]his entire area of law is replete with 
judge-made rules,” post, at 276. It is doubtless true that, because the 
implied private cause of action under § 10(b) and Rule 10b–5 is a thing of 
our own creation, we have also defined its contours. See, e. g., Blue Chip 
Stamps, supra. But when it comes to “the scope of [the] conduct prohib
ited by [Rule 10b–5 and] § 10(b), the text of the statute controls our deci
sion.” Central Bank of Denver, N. A. v. First Interstate Bank of Denver, 
N. A., 511 U. S. 164, 173 (1994). It is only with respect to the additional 
“elements of the 10b–5 private liability scheme” that we “have had ‘to 
infer how the 1934 Congress would have addressed the issue[s] had the 
10b–5 action been included as an express provision in the 1934 Act.’ ” 
Ibid. (quoting Musick, Peeler & Garrett v. Employers Ins. of Wausau, 508 
U. S. 286, 294 (1993)). 

6 Rule 10b–5 makes it unlawful: 
“for any person, directly or indirectly, by the use of any means or instru
mentality of interstate commerce, or of the mails or of any facility of any 
national securities exchange, 

“(a) To employ any device, scheme, or artifice to defraud, 
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extend beyond conduct encompassed by § 10(b)’s prohibi
tion.” United States v. O’Hagan, 521 U. S. 642, 651 (1997). 
Therefore, if § 10(b) is not extraterritorial, neither is Rule 
10b–5. 

On its face, § 10(b) contains nothing to suggest it applies 
abroad: 

“It shall be unlawful for any person, directly or indi
rectly, by the use of any means or instrumentality of 
interstate commerce or of the mails, or of any facility of 
any national securities exchange— 

. . . . . 
“[t]o use or employ, in connection with the purchase or 
sale of any security registered on a national securities 
exchange or any security not so registered, . . . any ma
nipulative or deceptive device or contrivance in contra
vention of such rules and regulations as the [Securities 
and Exchange] Commission may prescribe . . . .” 15 
U. S. C. 78j(b). 

Petitioners and the Solicitor General contend, however, that 
three things indicate that § 10(b) or the Exchange Act in gen
eral has at least some extraterritorial application. 

First, they point to the definition of “interstate com
merce,” a term used in § 10(b), which includes “trade, com
merce, transportation, or communication . . . between any 
foreign country and any State.” 15 U. S. C. § 78c(a)(17). 
But “we have repeatedly held that even statutes that contain 

“(b) To make any untrue statement of a material fact or to omit to state 
a material fact necessary in order to make the statements made, in the 
light of the circumstances under which they were made, not misleading, or 

“(c) To engage in any act, practice, or course of business which operates 
or would operate as a fraud or deceit upon any person, in connection with 
the purchase or sale of any security.” 17 CFR § 240.10b–5 (2009). 

The Second Circuit considered petitioners’ appeal to raise only a claim 
under Rule 10b–5(b), since it found their claims under subsections (a) and 
(c) to be forfeited. 547 F. 3d, at 176, n. 7. We do likewise. 
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broad language in their definitions of ‘commerce’ that ex
pressly refer to ‘foreign commerce’ do not apply abroad.” 
Aramco, 499 U. S., at 251; see id., at 251–252 (discussing 
cases). The general reference to foreign commerce in the 
definition of “interstate commerce” does not defeat the pre
sumption against extraterritoriality.7 

Petitioners and the Solicitor General next point out that 
Congress, in describing the purposes of the Exchange Act, 
observed that the “prices established and offered in such 
transactions are generally disseminated and quoted through
out the United States and foreign countries.” 15 U. S. C. 
§ 78b(2). The antecedent of “such transactions,” however, is 
found in the first sentence of the section, which declares that 
“transactions in securities as commonly conducted upon 
securities exchanges and over-the-counter markets are af
fected with a national public interest.” § 78b. Nothing 
suggests that this national public interest pertains to trans
actions conducted upon foreign exchanges and markets. 
The fleeting reference to the dissemination and quotation 
abroad of the prices of securities traded in domestic ex
changes and markets cannot overcome the presumption 
against extraterritoriality. 

Finally, there is § 30(b) of the Exchange Act, 15 U. S. C. 
§ 78dd(b), which does mention the Act’s extraterritorial ap
plication: “The provisions of [the Exchange Act] or of any 
rule or regulation thereunder shall not apply to any person 
insofar as he transacts a business in securities without the 

7 This conclusion does not render meaningless the inclusion of “trade, 
commerce, transportation, or communication . . . between any foreign 
country and any State” in the definition of “interstate commerce.” 15 
U. S. C. § 78c(a)(17). For example, an issuer based abroad, whose execu
tives approve the publication in the United States of misleading informa
tion affecting the price of the issuer’s securities traded on the New York 
Stock Exchange, probably will make use of some instrumentality of 
“communication . . .  between [a] foreign country and [a] State.” 
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jurisdiction of the United States,” unless he does so in viola
tion of regulations promulgated by the Securities and Ex
change Commission “to prevent . . . evasion of [the Act].” 
(The parties have pointed us to no regulation promulgated 
pursuant to § 30(b).) The Solicitor General argues that 
“[this] exemption would have no function if the Act did 
not apply in the first instance to securities transactions 
that occur abroad.” Brief for United States as Amicus 
Curiae 14. 

We are not convinced. In the first place, it would be odd 
for Congress to indicate the extraterritorial application of 
the whole Exchange Act by means of a provision imposing a 
condition precedent to its application abroad. And if the 
whole Act applied abroad, why would the Commission’s en
abling regulations be limited to those preventing “evasion” 
of the Act, rather than all those preventing “violation”? 
The provision seems to us directed at actions abroad that 
might conceal a domestic violation, or might cause what 
would otherwise be a domestic violation to escape on a tech
nicality. At most, the Solicitor General’s proposed inference 
is possible; but possible interpretations of statutory language 
do not override the presumption against extraterritoriality. 
See Aramco, supra, at 253. 

The Solicitor General also fails to account for § 30(a), which 
reads in relevant part as follows: 

“It shall be unlawful for any broker or dealer . . . to  
make use of the mails or of any means or instrumental
ity of interstate commerce for the purpose of effecting 
on an exchange not within or subject to the jurisdiction 
of the United States, any transaction in any security the 
issuer of which is a resident of, or is organized under the 
laws of, or has its principal place of business in, a place 
within or subject to the jurisdiction of the United 
States, in contravention of such rules and regulations 
as the Commission may prescribe . . . .”  15 U.  S.  C.  
§ 78dd(a). 
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Subsection 30(a) contains what § 10(b) lacks: a clear state
ment of extraterritorial effect. Its explicit provision for a 
specific extraterritorial application would be quite superflu
ous if the rest of the Exchange Act already applied to trans
actions on foreign exchanges—and its limitation of that 
application to securities of domestic issuers would be in
operative. Even if that were not true, when a statute pro
vides for some extraterritorial application, the presumption 
against extraterritoriality operates to limit that provision to 
its terms. See Microsoft Corp. v. AT&T Corp., 550 U. S. 437, 
455–456 (2007). No one claims that § 30(a) applies here. 

The concurrence claims we have impermissibly narrowed 
the inquiry in evaluating whether a statute applies abroad, 
citing for that point the dissent in Aramco, see post, at 
278–279. But we do not say, as the concurrence seems to 
think, that the presumption against extraterritoriality is a 
“clear statement rule,” post, at 278, if by that is meant a 
requirement that a statute say “this law applies abroad.” 
Assuredly context can be consulted as well. But whatever 
sources of statutory meaning one consults to give “the most 
faithful reading” of the text, post, at 280, there is no clear 
indication of extraterritoriality here. The concurrence does 
not even try to refute that conclusion, but merely puts for
ward the same (at best) uncertain indications relied upon by 
petitioners and the Solicitor General. As the opinion for the 
Court in Aramco (which we prefer to the dissent) shows, 
those uncertain indications do not suffice.8 

In short, there is no affirmative indication in the Exchange 
Act that § 10(b) applies extraterritorially, and we therefore 
conclude that it does not. 

8 The concurrence notes that, post-Aramco, Congress provided explicitly 
for extraterritorial application of Title VII, the statute at issue in Aramco. 
Post, at 279, n. 6. All this shows is that Congress knows how to give 
a statute explicit extraterritorial effect—and how to limit that effect to 
particular applications, which is what the cited amendment did. See Civil 
Rights Act of 1991, § 109, 105 Stat. 1077. 
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IV
 
A
 

Petitioners argue that the conclusion that § 10(b) does not 
apply extraterritorially does not resolve this case. They 
contend that they seek no more than domestic application 
anyway, since Florida is where HomeSide and its senior ex
ecutives engaged in the deceptive conduct of manipulating 
HomeSide’s financial models; their complaint also alleged 
that Race and Hughes made misleading public statements 
there. This is less an answer to the presumption against 
extraterritorial application than it is an assertion—a quite 
valid assertion—that that presumption here (as often) is not 
self-evidently dispositive, but its application requires further 
analysis. For it is a rare case of prohibited extraterritorial 
application that lacks all contact with the territory of the 
United States. But the presumption against extraterrito
rial application would be a craven watchdog indeed if it re
treated to its kennel whenever some domestic activity is in
volved in the case. The concurrence seems to imagine just 
such a timid sentinel, see post, at 280–281, but our cases are 
to the contrary. In Aramco, for example, the Title VII 
plaintiff had been hired in Houston, and was an American 
citizen. See 499 U. S., at 247. The Court concluded, how
ever, that neither that territorial event nor that relation
ship was the “focus” of congressional concern, id., at 255, 
but rather domestic employment. See also Foley Bros., 336 
U. S., at 283, 285–286. 

Applying the same mode of analysis here, we think that 
the focus of the Exchange Act is not upon the place where 
the deception originated, but upon purchases and sales of 
securities in the United States. Section 10(b) does not pun
ish deceptive conduct, but only deceptive conduct “in connec
tion with the purchase or sale of any security registered on 
a national securities exchange or any security not so regis
tered.” 15 U. S. C. § 78j(b). See SEC v. Zandford, 535 U. S. 
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813, 820 (2002). Those purchase-and-sale transactions are 
the objects of the statute’s solicitude. It is those transac
tions that the statute seeks to “regulate,” see Superintend
ent of  Ins. of  N.  Y.  v. Bankers Life & Casualty Co., 404 U. S. 
6, 12 (1971); it is parties or prospective parties to those trans
actions that the statute seeks to “protec[t],” id., at 10. See 
also Ernst & Ernst v. Hochfelder, 425 U. S. 185, 195 (1976). 
And it is in our view only transactions in securities listed 
on domestic exchanges, and domestic transactions in other 
securities, to which § 10(b) applies.9 

The primacy of the domestic exchange is suggested by 
the very prologue of the Exchange Act, which sets forth 
as its object “[t]o provide for the regulation of securities 
exchanges . . . operating in interstate and foreign commerce 
and through the mails, to prevent inequitable and unfair 
practices on such exchanges . . . .”  48 Stat.  881. We know 
of no one who thought that the Act was intended to “regu
lat[e]” foreign securities exchanges—or indeed who even be
lieved that under established principles of international law 
Congress had the power to do so. The Act’s registration 
requirements apply only to securities listed on national secu
rities exchanges. 15 U. S. C. § 78l(a). 

9 The concurrence seems to think this test has little to do with our con
clusion in Part III, supra, that § 10(b) does not apply extraterritorially. 
See post, at 284–285. That is not so. If § 10(b) did apply abroad, we 
would not need to determine which transnational frauds it applied to; it 
would apply to all of them (barring some other limitation). Thus, al
though it is true, as we have said, that our threshold conclusion that § 10(b) 
has no extraterritorial effect does not resolve this case, it is a necessary 
first step in the analysis. 

The concurrence also makes the curious criticism that our evaluation of 
where a putative violation occurs is based on the text of § 10(b) rather 
than the doctrine in the Courts of Appeals. Post, at 274–275. Although 
it concedes that our test is textually plausible, post, at 274, it does not (and 
cannot) make the same claim for the Court-of-Appeals doctrine it en
dorses. That is enough to make our test the better one. 
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With regard to securities not registered on domestic ex
changes, the exclusive focus on domestic purchases and 
sales 10 is strongly confirmed by § 30(a) and (b), discussed ear
lier. The former extends the normal scope of the Exchange 
Act’s prohibitions to acts effecting, in violation of rules pre
scribed by the Commission, a “transaction” in a United 
States security “on an exchange not within or subject to the 
jurisdiction of the United States.” § 78dd(a). And the lat
ter specifies that the Act does not apply to “any person inso
far as he transacts a business in securities without the juris
diction of the United States,” unless he does so in violation 
of regulations promulgated by the Commission “to prevent 
the evasion [of the Act].” § 78dd(b). Under both provisions 
it is the foreign location of the transaction that establishes 
(or reflects the presumption of) the Act’s inapplicability, ab
sent regulations by the Commission. 

The same focus on domestic transactions is evident in the 
Securities Act of 1933, 48 Stat. 74, enacted by the same Con
gress as the Exchange Act, and forming part of the same 
comprehensive regulation of securities trading. See Cen
tral Bank of Denver, N. A. v. First Interstate Bank of Den
ver, N. A., 511 U. S. 164, 170–171 (1994). That legislation 
makes it unlawful to sell a security, through a prospectus 
or otherwise, making use of “any means or instruments of 
transportation or communication in interstate commerce or 
of the mails,” unless a registration statement is in effect. 

10 That is in our view the meaning which the presumption against extra
territorial application requires for the words “purchase or sale of . . . any  
security not so registered” in § 10(b)’s phrase “in connection with the pur
chase or sale of any security registered on a national securities exchange 
or any security not so registered.” (Emphasis added.) Even without 
the presumption against extraterritorial application, the only alternative 
to that reading makes nonsense of the phrase, causing it to cover all 
purchases and sales of registered securities, and all purchases and sales 
of nonregistered securities—a thought which, if intended, would surely 
have been expressed by the simpler phrase “all purchases and sales of 
securities.” 
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15 U. S. C. § 77e(a)(1). The Commission has interpreted that 
requirement “not to include . . . sales  that occur outside the 
United States.” 17 CFR § 230.901 (2009). 

Finally, we reject the notion that the Exchange Act 
reaches conduct in this country affecting exchanges or trans
actions abroad for the same reason that Aramco rejected 
overseas application of Title VII to all domestically con
cluded employment contracts or all employment contracts 
with American employers: The probability of incompatibility 
with the applicable laws of other countries is so obvious that 
if Congress intended such foreign application “it would have 
addressed the subject of conflicts with foreign laws and pro
cedures.” 499 U. S., at 256. Like the United States, for
eign countries regulate their domestic securities exchanges 
and securities transactions occurring within their territorial 
jurisdiction. And the regulation of other countries often 
differs from ours as to what constitutes fraud, what disclo
sures must be made, what damages are recoverable, what 
discovery is available in litigation, what individual actions 
may be joined in a single suit, what attorney’s fees are recov
erable, and many other matters. See, e. g., Brief for United 
Kingdom of Great Britain and Northern Ireland as Amicus 
Curiae 16–21. The Commonwealth of Australia, the United 
Kingdom of Great Britain and Northern Ireland, and the Re
public of France have filed amicus briefs in this case. So 
have (separately or jointly) such international and foreign 
organizations as the International Chamber of Commerce, 
the Swiss Bankers Association, the Federation of German 
Industries, the French Business Confederation, the Institute 
of International Bankers, the European Banking Federation, 
the Australian Bankers’ Association, and the Association 
Française des Entreprises Privées. They all complain of the 
interference with foreign securities regulation that applica
tion of § 10(b) abroad would produce, and urge the adoption 
of a clear test that will avoid that consequence. The trans
actional test we have adopted—whether the purchase or sale 
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is made in the United States, or involves a security listed on 
a domestic exchange—meets that requirement. 

B 

The Solicitor General suggests a different test, which peti
tioners also endorse: “[A] transnational securities fraud vio
lates [§] 10(b) when the fraud involves significant conduct in 
the United States that is material to the fraud’s success.” 
Brief for United States as Amicus Curiae 16; see Brief for 
Petitioners 26. Neither the Solicitor General nor petition
ers provide any textual support for this test. The Solicitor 
General sets forth a number of purposes such a test would 
serve: achieving a high standard of business ethics in the 
securities industry, ensuring honest securities markets and 
thereby promoting investor confidence, and preventing the 
United States from becoming a “Barbary Coast” for male
factors perpetrating frauds in foreign markets. Brief for 
United States as Amicus Curiae 16–17. But it provides no 
textual support for the last of these purposes, or for the first 
two as applied to the foreign securities industry and securi
ties markets abroad. It is our function to give the statute 
the effect its language suggests, however modest that may 
be; not to extend it to admirable purposes it might be used 
to achieve. 

If, moreover, one is to be attracted by the desirable conse
quences of the “significant and material conduct” test, one 
should also be repulsed by its adverse consequences. While 
there is no reason to believe that the United States has be
come the Barbary Coast for those perpetrating frauds on for
eign securities markets, some fear that it has become the 
Shangri-La of class-action litigation for lawyers representing 
those allegedly cheated in foreign securities markets. See 
Brief for Infineon Technologies AG as Amicus Curiae 1–2, 
22–25; Brief for European Aeronautic Defence & Space Co. 
N. V. et al. as Amici Curiae 2–4; Brief for Securities Indus
try and Financial Markets Association et al. as Amici Curiae 
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10–16; Coffee, Securities Policeman to the World? The Cost 
of Global Class Actions, N. Y. L. J. 5 (2008); S. Grant & 
D. Zilka, The Current Role of Foreign Investors in Federal 
Securities Class Actions, PLI Corporate Law and Practice 
Handbook Series, PLI Order No. 11072, pp. 15–16 (Sept.–Oct. 
2007); Buxbaum, Multinational Class Actions Under Federal 
Securities Law: Managing Jurisdictional Conflict, 46 Colum. 
J. Transnat’l L. 14, 38–41 (2007). 

As case support for the “significant and material conduct” 
test, the Solicitor General relies primarily on Pasquantino 
v. United States, 544 U. S. 349 (2005).11 In that case we con
cluded that the wire-fraud statute, 18 U. S. C. § 1343 (2000 
ed., Supp. II), was violated by defendants who ordered liquor 
over the phone from a store in Maryland with the intent to 
smuggle it into Canada and deprive the Canadian Govern
ment of revenue. 544 U. S., at 353, 371. Section 1343 pro
hibits “any scheme or artifice to defraud,”—fraud simplic

11 Discussed in Brief for United States as Amicus Curiae 22–23. The 
Solicitor General also cites, without description, a number of antitrust 
cases to support the proposition that domestic conduct with consequences 
abroad can be covered even by a statute that does not apply extraterritori
ally: Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U. S. 690 
(1962); United States v. Sisal Sales Corp., 274 U. S. 268 (1927); Thomsen 
v. Cayser, 243 U. S. 66 (1917); United States v. Pacific & Arctic R.  & Nav.  
Co., 228 U. S. 87 (1913). These are no longer of relevance to the point (if 
they ever were), since Continental Ore overruled the holding of American 
Banana Co. v. United Fruit Co., 213 U. S. 347, 357 (1909), that the anti
trust laws do not apply extraterritorially. See W. S. Kirkpatrick & Co. v. 
Environmental Tectonics Corp., Int’l, 493 U. S. 400, 407–408 (1990). 
Moreover, the pre-Continental Ore cases all involved conspiracies to re
strain trade in the United States, see Sisal Sales, supra, at 274–276; 
Thomsen, supra, at 88; Pacific & Arctic, supra, at 105–106. And al
though a final case cited by the Solicitor General, Steele v. Bulova Watch 
Co., 344 U. S. 280, 287–288 (1952), might be read to permit application of a 
nonextraterritorial statute whenever conduct in the United States contrib
utes to a violation abroad, we have since read it as interpreting the statute 
at issue—the Lanham Act—to have extraterritorial effect, Aramco, 499 
U. S. 244, 252 (1991) (quoting 15 U. S. C. § 1127). 
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iter, without any requirement that it be “in connection with” 
any particular transaction or event. The Pasquantino 
Court said that the petitioners’ “offense was complete the 
moment they executed the scheme inside the United States,” 
and that it was “[t]his domestic element of petitioners’ con
duct [that] the Government is punishing.” Id., at 371. Sec
tion 10(b), by contrast, punishes not all acts of deception, but 
only such acts “in connection with the purchase or sale of 
any security registered on a national securities exchange or 
any security not so registered.” Not deception alone, but 
deception with respect to certain purchases or sales is neces
sary for a violation of the statute. 

The Solicitor General points out that the “significant and 
material conduct” test is in accord with prevailing notions of 
international comity. If so, that proves that if the United 
States asserted prescriptive jurisdiction pursuant to the 
“significant and material conduct” test it would not violate 
customary international law; but it in no way tends to prove 
that that is what Congress has done. 

Finally, the Solicitor General argues that the Commission 
has adopted an interpretation similar to the “significant and 
material conduct” test, and that we should defer to that. In 
the two adjudications the Solicitor General cites, however, 
the Commission did not purport to be providing its own in
terpretation of the statute, but relied on decisions of federal 
courts—mainly Court of Appeals decisions that in turn relied 
on the Schoenbaum and Leasco decisions of the Second Cir
cuit that we discussed earlier. See In re U. S. Securities 
Clearing Corp., 52 S. E. C. 92, 95, n. 14, 96, n. 16 (1994); In 
re Robert F. Lynch, Exchange Act Release No. 11737, 8 
S. E. C. Docket 75, 77, 78, n. 15 (1975). We need “accept 
only those agency interpretations that are reasonable in light 
of the principles of construction courts normally employ.” 
Aramco, 499 U. S., at 260 (Scalia, J., concurring in part and 
concurring in judgment). Since the Commission’s interpre
tations relied on cases we disapprove, which ignored or dis
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carded the presumption against extraterritoriality, we owe 
them no deference. 

* * * 

Section 10(b) reaches the use of a manipulative or decep
tive device or contrivance only in connection with the pur
chase or sale of a security listed on an American stock ex
change, and the purchase or sale of any other security in the 
United States. This case involves no securities listed on a 
domestic exchange, and all aspects of the purchases com
plained of by those petitioners who still have live claims oc
curred outside the United States. Petitioners have there
fore failed to state a claim on which relief can be granted. 
We affirm the dismissal of petitioners’ complaint on this 
ground. 

It is so ordered. 

Justice Sotomayor took no part in the consideration or 
decision of this case. 

Justice Breyer, concurring in part and concurring in 
the judgment. 

Section 10(b) of the Securities Exchange Act of 1934 ap
plies to fraud “in connection with” two categories of transac
tions: (1) “the purchase or sale of any security registered on 
a national securities exchange” or (2) “the purchase or sale 
of . . . any security not so registered.” 15 U. S. C. § 78j(b). 
In this case, the purchased securities are listed only on a 
few foreign exchanges, none of which has registered with 
the Securities and Exchange Commission as a “national se
curities exchange.” See § 78f. The first category therefore 
does not apply. Further, the relevant purchases of these un
registered securities took place entirely in Australia and in
volved only Australian investors. And in accordance with 
the presumption against extraterritoriality, I do not read the 
second category to include such transactions. Thus, while 
state law or other federal fraud statutes, see, e. g., 18 U. S. C. 
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§ 1341 (mail fraud), § 1343 (wire fraud), may apply to the 
fraudulent activity alleged here to have occurred in the 
United States, I believe that § 10(b) does not. This case 
does not require us to consider other circumstances. 

To the extent the Court’s opinion is consistent with these 
views, I join it. 

Justice Stevens, with whom Justice Ginsburg joins, 
concurring in the judgment. 

While I agree that petitioners have failed to state a claim 
on which relief can be granted, my reasoning differs from 
the Court’s. I would adhere to the general approach that 
has been the law in the Second Circuit, and most of the rest 
of the country, for nearly four decades. 

I 

Today the Court announces a new “transactional test,” 
ante, at 269, for defining the reach of § 10(b) of the Securities 
Exchange Act of 1934 (Exchange Act), 15 U. S. C. § 78j(b), 
and SEC Rule 10b–5, 17 CFR § 240.10b–5(b) (2009): Hence
forth, those provisions will extend only to “transactions in 
securities listed on domestic exchange[s] and domestic trans
actions in other securities,” ante, at 267. If one confines 
one’s gaze to the statutory text, the Court’s conclusion is a 
plausible one. But the federal courts have been construing 
§ 10(b) in a different manner for a long time, and the Court’s 
textual analysis is not nearly so compelling, in my view, as 
to warrant the abandonment of their doctrine. 

The text and history of § 10(b) are famously opaque on the 
question of when, exactly, transnational securities frauds fall 
within the statute’s compass. As those types of frauds be
came more common in the latter half of the 20th century, the 
federal courts were increasingly called upon to wrestle with 
that question. The Court of Appeals for the Second Circuit, 
located in the Nation’s financial center, led the effort. Be
ginning in earnest with Schoenbaum v. Firstbrook, 405 F. 2d 
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200, rev’d on rehearing on other grounds, 405 F. 2d 215 (1968) 
(en banc), that court strove, over an extended series of cases, 
to “discern” under what circumstances “Congress would 
have wished the precious resources of the United States 
courts and law enforcement agencies to be devoted to [trans
national] transactions,” 547 F. 3d 167, 170 (2008) (internal 
quotation marks omitted). Relying on opinions by Judge 
Henry Friendly,1 the Second Circuit eventually settled on 
a conduct-and-effects test. This test asks “(1) whether 
the wrongful conduct occurred in the United States, and 
(2) whether the wrongful conduct had a substantial effect 
in the United States or upon United States citizens.” Id., 
at 171. Numerous cases flesh out the proper application of 
each prong. 

The Second Circuit’s test became the “north star” of 
§ 10(b) jurisprudence, ante, at 257, not just regionally but 
nationally as well. With minor variations, other courts con
verged on the same basic approach.2 See Brief for United 
States as Amicus Curiae 15 (“The courts have uniformly 
agreed that Section 10(b) can apply to a transnational securi
ties fraud either when fraudulent conduct has effects in the 
United States or when sufficient conduct relevant to the 
fraud occurs in the United States”); see also 1 Restatement 
(Third) of Foreign Relations Law of the United States § 416 
(1986) (setting forth conduct-and-effects test). Neither Con

1 See, e. g., IIT, Int’l Inv. Trust v. Cornfeld, 619 F. 2d 909 (CA2 1980); 
IIT v. Vencap, Ltd., 519 F. 2d 1001 (CA2 1975); Bersch v. Drexel Firestone, 
Inc., 519 F. 2d 974 (CA2 1975); Leasco Data Processing Equip. Corp. v. 
Maxwell, 468 F. 2d 1326 (CA2 1972). 

2 I acknowledge that the Courts of Appeals have differed in their appli
cations of the conduct-and-effects test, with the consequence that their 
respective rulings are not perfectly “cohesive.” Ante, at 259, n. 4. It is 
nevertheless significant that the other Courts of Appeals, along with the 
other branches of Government, have “embraced the Second Circuit’s ap
proach,” ante, at 259. If this Court were to do likewise, as I would have 
us do, the lower courts would of course cohere even more tightly around 
the Second Circuit’s rule. 
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gress nor the Securities and Exchange Commission acted to 
change the law. To the contrary, the Commission largely 
adopted the Second Circuit’s position in its own adjudica
tions. See ante, at 272. 

In light of this history, the Court’s critique of the decision 
below for applying “judge-made rules” is quite misplaced. 
Ante, at 261. This entire area of law is replete with judge-
made rules, which give concrete meaning to Congress’ gen
eral commands.3 “When we deal with private actions under 
Rule 10b–5,” then-Justice Rehnquist wrote many years ago, 
“we deal with a judicial oak which has grown from little more 
than a legislative acorn.” Blue Chip Stamps v. Manor Drug 
Stores, 421 U. S. 723, 737 (1975). The “ ‘Mother Court’ ” of 
securities law tended to that oak. Id., at 762 (Blackmun, 
J., dissenting) (describing the Second Circuit). One of our 
greatest jurists—the judge who, “without a doubt, did more 
to shape the law of securities regulation than any [other] in 
the country” 4—was its master arborist. 

The development of § 10(b) law was hardly an instance of 
judicial usurpation. Congress invited an expansive role for 
judicial elaboration when it crafted such an open-ended stat
ute in 1934. And both Congress and the Commission subse
quently affirmed that role when they left intact the relevant 
statutory and regulatory language, respectively, throughout 
all the years that followed. See Brief for Alecta pensions
försäkring, ömsesidigt et al. as Amici Curiae 31–33; cf. 
Musick, Peeler & Garrett v. Employers Ins. of Wausau, 

3 It is true that “when it comes to ‘the scope of [the] conduct prohibited 
by [Rule 10b–5 and] § 10(b), the text of the statute [has] control[led] our 
decision[s].’ ” Ante, at 261, n. 5 (quoting Central Bank of Denver, N. A. 
v. First Interstate Bank of Denver, N. A., 511 U. S. 164, 173 (1994); some 
brackets in original). The problem, when it comes to transnational secu
rities frauds, is that the text of the statute does not provide a great deal 
of control. As with any broadly phrased, longstanding statute, courts 
have had to fill in the gaps. 

4 Loss, In Memoriam: Henry J. Friendly, 99 Harv. L. Rev. 1722, 1723 
(1986). 
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508 U. S. 286, 294 (1993) (inferring from recent legislation 
Congress’ desire to “acknowledg[e]” the Rule 10b–5 action 
without “entangling ” itself in the precise formulation 
thereof). Unlike certain other domains of securities law, 
this is “a case in which Congress has enacted a regulatory 
statute and then has accepted, over a long period of time, 
broad judicial authority to define substantive standards of 
conduct and liability,” and much else besides. Stoneridge 
Investment Partners, LLC v. Scientific-Atlanta, Inc., 552 
U. S. 148, 163 (2008). 

This Court has not shied away from acknowledging that 
authority. We have consistently confirmed that, in applying 
§ 10(b) and Rule 10b–5, courts may need “to flesh out 
the portions of the law with respect to which neither the 
congressional enactment nor the administrative regulations 
offer conclusive guidance.” Blue Chip, 421 U. S., at 737. 
And we have unanimously “recogniz[ed] a judicial authority 
to shape . . . the 10b–5 cause of action,” for that is a task 
“Congress has left to us.” Musick, Peeler, 508 U. S., at 293, 
294; see also id., at 292 (noting with approval that “federal 
courts have accepted and exercised the principal responsibil
ity for the continuing elaboration of the scope of the 10b–5 
right and the definition of the duties it imposes”). Indeed, 
we have unanimously endorsed the Second Circuit’s basic 
interpretive approach to § 10(b)—ridiculed by the Court 
today—of striving to “divin[e] what Congress would have 
wanted,” ante, at 261.5 “Our task,” we have said, is “to at

5 Even as the Court repeatedly declined to grant certiorari on cases rais
ing the issue, individual Justices went further and endorsed the Second 
Circuit’s basic approach to determining the transnational reach of § 10(b). 
See, e. g., Scherk v. Alberto-Culver Co., 417 U. S. 506, 529–530 (1974) 
(Douglas, J., joined by Brennan, White, and Marshall, JJ., dissenting) (“It 
has been recognized that the 1934 Act, including the protections of Rule 
10b–5, applies when foreign defendants have defrauded American inves
tors, particularly when . . . they have profited by virtue of proscribed 
conduct within our boundaries. This is true even when the defendant is 
organized under the laws of a foreign country, is conducting much of its 
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tempt to infer how the 1934 Congress would have addressed 
the issue.” Musick, Peeler, 508 U. S., at 294. 

Thus, while the Court devotes a considerable amount of 
attention to the development of the case law, ante, at 255– 
260, it draws the wrong conclusions. The Second Circuit re
fined its test over several decades and dozens of cases, with 
the tacit approval of Congress and the Commission and with 
the general assent of its sister Circuits. That history is a 
reason we should give additional weight to the Second Cir
cuit’s “judge-made” doctrine, not a reason to denigrate it. 
“The longstanding acceptance by the courts, coupled with 
Congress’ failure to reject [its] reasonable interpretation of 
the wording of § 10(b), . . . argues significantly in favor of 
acceptance of the [Second Circuit] rule by this Court.” Blue 
Chip, 421 U. S., at 733. 

II 

The Court’s other main critique of the Second Circuit’s ap
proach—apart from what the Court views as its excessive 
reliance on functional considerations and reconstructed 
congressional intent—is that the Second Circuit has “dis
regard[ed]” the presumption against extraterritoriality. 
Ante, at 255. It is the Court, however, that misapplies the 
presumption, in two main respects. 

First, the Court seeks to transform the presumption from 
a flexible rule of thumb into something more like a clear 
statement rule. We have been here before. In the case on 
which the Court primarily relies, EEOC v. Arabian Ameri
can Oil Co., 499 U. S. 244 (1991) (Aramco), Chief Justice 
Rehnquist’s majority opinion included a sentence that ap
peared to make the same move. See id., at 258 (“Congress’ 
awareness of the need to make a clear statement that a stat
ute applies overseas is amply demonstrated by the numerous 

activity outside the United States, and is therefore governed largely by 
foreign law” (citing, inter alia, Leasco, 468 F. 2d, at 1334–1339, and 
Schoenbaum v. Firstbrook, 405 F. 2d 200, rev’d on rehearing on other 
grounds, 405 F. 2d 215 (CA2 1968) (en banc))). 
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occasions on which it has expressly legislated the extraterri
torial application of a statute”). Justice Marshall, in dissent, 
vigorously objected. See id., at 261 (“[C]ontrary to what 
one would conclude from the majority’s analysis, this canon 
is not a ‘clear statement’ rule, the application of which re
lieves a court of the duty to give effect to all available indicia 
of the legislative will”). 

Yet even Aramco—surely the most extreme application of 
the presumption against extraterritoriality in my time on 
the Court 6—contained numerous passages suggesting that 
the presumption may be overcome without a clear directive. 
See id., at 248–255 (majority opinion) (repeatedly identifying 
congressional “intent” as the touchstone of the presumption). 
And our cases both before and after Aramco make perfectly 
clear that the Court continues to give effect to “all available 
evidence about the meaning” of a provision when considering 
its extraterritorial application, lest we defy Congress’ will. 
Sale v. Haitian Centers Council, Inc., 509 U. S. 155, 177 
(1993) (emphasis added).7 Contrary to Justice Scalia’s 

6 And also one of the most short lived. See Civil Rights Act of 1991, 
§ 109, 105 Stat. 1077 (repudiating Aramco). 

7 See also, e. g., Hartford Fire Ins. Co. v. California, 509 U. S. 764 (1993) 
(declining to apply presumption in assessing question of Sherman Act ex
traterritoriality); Smith v. United States, 507 U. S. 197, 201–204 (1993) 
(opinion for the Court by Rehnquist, C. J.) (considering presumption 
“[l]astly,” to resolve “any lingering doubt,” after considering structure, 
legislative history, and judicial interpretations of Federal Tort Claims 
Act); cf. Sale, 509 U. S., at 188 (stating that presumption “has special force 
when we are construing treaty and statutory provisions that,” unlike 
§ 10(b), “may involve foreign and military affairs for which the President 
has unique responsibility”); Dodge, Understanding the Presumption 
Against Extraterritoriality, 16 Berkeley J. Int’l L. 85, 110 (1998) (explain
ing that lower courts “have been unanimous in concluding that the pre
sumption against extraterritoriality is not a clear statement rule”). The 
Court also relies on Microsoft Corp. v. AT&T Corp., 550 U. S. 437, 455–456 
(2007). Ante, at 265. Yet Microsoft’s articulation of the presumption is 
a far cry from the Court’s rigid theory. “As a principle of general applica
tion,” Microsoft innocuously observed, “we have stated that courts should 
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personal view of statutory interpretation, that evidence le
gitimately encompasses more than the enacted text. Hence, 
while the Court’s dictum that “[w]hen a statute gives no clear 
indication of an extraterritorial application, it has none,” 
ante, at 255, makes for a nice catchphrase, the point is over
stated. The presumption against extraterritoriality can be 
useful as a theory of congressional purpose, a tool for manag
ing international conflict, a background norm, a tiebreaker. 
It does not relieve courts of their duty to give statutes the 
most faithful reading possible. 

Second, and more fundamentally, the Court errs in sug
gesting that the presumption against extraterritoriality is 
fatal to the Second Circuit’s test. For even if the presump
tion really were a clear statement (or “clear indication,” ante, 
at 255, 265) rule, it would have only marginal relevance to 
this case. 

It is true, of course, that “this Court ordinarily construes 
ambiguous statutes to avoid unreasonable interference with 
the sovereign authority of other nations,” F. Hoffmann-La 
Roche Ltd v. Empagran S. A., 542 U. S. 155, 164 (2004), and 
that, absent contrary evidence, we presume “Congress is pri
marily concerned with domestic conditions,” Foley Bros., 
Inc. v. Filardo, 336 U. S. 281, 285 (1949). Accordingly, the 
presumption against extraterritoriality “provides a sound 
basis for concluding that Section 10(b) does not apply when 
a securities fraud with no effects in the United States is 
hatched and executed entirely outside this country.” Brief 
for United States as Amicus Curiae 22. But that is just 
about all it provides a sound basis for concluding. And the 
conclusion is not very illuminating, because no party to the 
litigation disputes it. No one contends that § 10(b) applies 
to wholly foreign frauds. 

‘assume that legislators take account of the legitimate sovereign interests 
of other nations when they write American laws.’ ” 550 U. S., at 455 
(quoting F. Hoffmann-La Roche Ltd v. Empagran S. A., 542 U. S. 155, 
164 (2004)). 
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Rather, the real question in this case is how much, and 
what kinds of, domestic contacts are sufficient to trigger ap
plication of § 10(b).8 In developing its conduct-and-effects 
test, the Second Circuit endeavored to derive a solution from 
the Exchange Act’s text, structure, history, and purpose. 
Judge Friendly and his colleagues were well aware that 
United States courts “cannot and should not expend [their] 
resources resolving cases that do not affect Americans or 
involve fraud emanating from America.” 547 F. 3d, at 175; 
see also id., at 171 (overriding concern is “ ‘whether there is 
sufficient United States involvement’ ” (quoting Itoba Ltd. v. 
Lep Group PLC, 54 F. 3d 118, 122 (CA2 1995))). 

The question just stated does not admit of an easy answer. 
The text of the Exchange Act indicates that § 10(b) extends 
to at least some activities with an international component, 
but, again, it is not pellucid as to which ones.9 The Second 

8 Cf. Dodge, 16 Berkeley J. Int’l L., at 88, n. 25 (regardless of whether one 
frames question as “whether the presumption against extraterritoriality 
should apply [or] whether the regulation is extraterritorial,” “one must 
ultimately grapple with the basic issue of what connection to the United 
States is sufficient to justify the assumption that Congress would want its 
laws to be applied”). 

9 By its terms, § 10(b) regulates “interstate commerce,” 15 U. S. C. § 78j, 
which the Exchange Act defines to include “trade, commerce, transporta
tion, or communication . . . between any foreign country and any State, or 
between any State and any place or ship outside thereof.” § 78c(a)(17). 
Other provisions of the Exchange Act make clear that Congress contem
plated some amount of transnational application. See, e. g., § 78b(2) (stat
ing, in explaining necessity for regulation, that “[t]he prices established 
and offered in [securities] transactions are generally disseminated and 
quoted throughout the United States and foreign countries and constitute 
a basis for determining and establishing the prices at which securities are 
bought and sold”); § 78dd(b) (exempting from regulation foreign parties 
“unless” they transact business in securities “in contravention of such 
rules and regulations as the Commission may prescribe as necessary or 
appropriate to prevent the evasion of this chapter” (emphasis added)); see 
also Schoenbaum, 405 F. 2d, at 206–208 (reviewing statutory text and leg
islative history). The Court finds these textual references insufficient to 
overcome the presumption against extraterritoriality, ante, at 262–264, 
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Circuit draws the line as follows: Section 10(b) extends to 
transnational frauds “only when substantial acts in further
ance of the fraud were committed within the United States,” 
SEC v. Berger, 322 F. 3d 187, 193 (CA2 2003) (internal quota
tion marks omitted), or when the fraud was “ ‘intended to 
produce’ ” and did produce “ ‘detrimental effects within’ ” the 
United States, Schoenbaum, 405 F. 2d, at 206.10 

This approach is consistent with the understanding shared 
by most scholars that Congress, in passing the Exchange 
Act, “expected U. S. securities laws to apply to certain inter
national transactions or conduct.” Buxbaum, Multinational 
Class Actions Under Federal Securities Law: Managing Ju
risdictional Conflict, 46 Colum. J. Transnat’l L. 14, 19 (2007); 
see also Leasco Data Processing Equip. Corp. v. Maxwell, 
468 F. 2d 1326, 1336 (CA2 1972) (Friendly, J.) (detailing evi
dence that Congress “meant § 10(b) to protect against fraud 
in the sale or purchase of securities whether or not these 
were traded on organized United States markets”). It is 
also consistent with the traditional understanding, regnant 
in the 1930’s as it is now, that the presumption against extra
territoriality does not apply “when the conduct [at issue] oc
curs within the United States,” and has lesser force when 
“the failure to extend the scope of the statute to a foreign 
setting will result in adverse effects within the United 
States.” Environmental Defense Fund, Inc. v. Massey, 986 
F. 2d 528, 531 (CADC 1993); accord, Restatement (Second) of 
Foreign Relations Law of the United States § 38 (1964–1965); 

but as explained in the main text, that finding rests upon the Court’s 
misapplication of the presumption. 

10 The Government submits that a “transnational securities fraud vio
lates Section 10(b) if significant conduct material to the fraud’s suc
cess occurs in the United States.” Brief for United States as Amicus 
Curiae 6. I understand the Government’s submission to be largely a re
packaging of the “conduct” prong of the Second Circuit’s test. The Gov
ernment expresses no view on that test’s “effects” prong, as the decision 
below considered only respondents’ conduct. See id., at 15, n. 2; 547 F. 3d 
167, 171 (CA2 2008). 
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cf. Small v. United States, 544 U. S. 385, 400 (2005) (Thomas, 
J., joined by Scalia and Kennedy, JJ., dissenting) (presump
tion against extraterritoriality “lend[s] no support” to a “rule 
restricting a federal statute from reaching conduct within 
U. S. borders”); Continental Ore Co. v. Union Carbide & Car
bon Corp., 370 U. S. 690, 705 (1962) (presumption against ex
traterritoriality not controlling “[s]ince the activities of the 
defendants had an impact within the United States and upon 
its foreign trade”). And it strikes a reasonable balance be
tween the goals of “preventing the export of fraud from 
America,” protecting shareholders, enhancing investor con
fidence, and deterring corporate misconduct, on the one 
hand, and conserving United States resources and limiting 
conflict with foreign law, on the other.11 547 F. 3d, at 175. 

Thus, while § 10(b) may not give any “clear indication” on 
its face as to how it should apply to transnational securities 
frauds, ante, at 255, 265, it does give strong clues that it should 
cover at least some of them, see n. 9, supra. And in my 
view, the Second Circuit has done the best job of discerning 
what sorts of transnational frauds Congress meant in 1934— 
and still means today—to regulate. I do not take issue with 
the Court for beginning its inquiry with the statutory text, 
rather than the doctrine in the Courts of Appeals. Cf. ante, 
at 267, n. 9. I take issue with the Court for beginning and 
ending its inquiry with the statutory text, when the text 

11 Given its focus on “domestic conditions,” Foley Bros., Inc. v. Filardo, 
336 U. S. 281, 285 (1949), I expect that virtually all “ ‘foreign-cubed’ ” ac
tions—actions in which “(1) foreign plaintiffs [are] suing (2) a foreign is
suer in an American court for violations of American securities laws based 
on securities transactions in (3) foreign countries,” 547 F. 3d, at 172— 
would fail the Second Circuit’s test. As they generally should. Under 
these circumstances, the odds of the fraud having a substantial connection 
to the United States are low. In recognition of the Exchange Act’s focus 
on American investors and the novelty of foreign-cubed lawsuits, and in 
the interest of promoting clarity, it might have been appropriate to incor
porate one bright line into the Second Circuit’s test, by categorically ex
cluding such lawsuits from § 10(b)’s ambit. 
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does not speak with geographic precision, and for dismissing 
the long pedigree of, and the persuasive account of congres
sional intent embodied in, the Second Circuit’s rule. 

Repudiating the Second Circuit’s approach in its entirety, 
the Court establishes a novel rule that will foreclose private 
parties from bringing § 10(b) actions whenever the relevant 
securities were purchased or sold abroad and are not listed 
on a domestic exchange.12 The real motor of the Court’s 
opinion, it seems, is not the presumption against extraterri
toriality but rather the Court’s belief that transactions on 
domestic exchanges are “the focus of the Exchange Act” and 
“the objects of [its] solicitude.” Ante, at 266, 267. In reality, 
however, it is the “public interest” and “the interests of in
vestors” that are the objects of the statute’s solicitude. Eu
rope & Overseas Commodity Traders, S. A. v. Banque Pari
bas London, 147 F. 3d 118, 125 (CA2 1998) (citing H. R. Rep. 
No. 1838, 73d Cong., 2d Sess., 32–33 (1934)); see also Basic 
Inc. v. Levinson, 485 U. S. 224, 230 (1988) (“The 1934 Act 
was designed to protect investors against manipulation of 
stock prices” (citing S. Rep. No. 792, 73d Cong., 2d Sess., 1–5 
(1934))); Ernst & Ernst v. Hochfelder, 425 U. S. 185, 195 
(1976) (“The 1934 Act was intended principally to protect 
investors . . . ”); S. Rep. No. 1455, 73d Cong., 2d Sess., 68 
(1934) (“The Securities Exchange Act of 1934 aims to pro
tect the interests of the public against the predatory opera

12 The Court’s opinion does not, however, foreclose the Commission from 
bringing enforcement actions in additional circumstances, as no issue con
cerning the Commission’s authority is presented by this case. The Com
mission’s enforcement proceedings not only differ from private § 10(b) ac
tions in numerous potentially relevant respects, see Brief for United 
States as Amicus Curiae 12–13, but they also pose a lesser threat to 
international comity, id., at 26–27; cf. Empagran, 542 U. S., at 171 (“ ‘[P]ri
vate plaintiffs often are unwilling to exercise the degree of self-restraint 
and consideration of foreign governmental sensibilities generally exercised 
by the U. S. Government’ ” (quoting Griffin, Extraterritoriality in U. S. and 
EU Antitrust Enforcement, 67 Antitrust L. J. 159, 194 (1999); alteration 
in original)). 
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tions of directors, officers, and principal stockholders of 
corporations . . . ”). And while the clarity and simplicity of 
the Court’s test may have some salutary consequences, like 
all bright-line rules it also has drawbacks. 

Imagine, for example, an American investor who buys 
shares in a company listed only on an overseas exchange. 
That company has a major American subsidiary with execu
tives based in New York City; and it was in New York City 
that the executives masterminded and implemented a mas
sive deception which artificially inflated the stock price—and 
which will, upon its disclosure, cause the price to plummet. 
Or, imagine that those same executives go knocking on doors 
in Manhattan and convince an unsophisticated retiree, on the 
basis of material misrepresentations, to invest her life sav
ings in the company’s doomed securities. Both of these in
vestors would, under the Court’s new test, be barred from 
seeking relief under § 10(b). 

The oddity of that result should give pause. For in wall
ing off such individuals from § 10(b), the Court narrows the 
provision’s reach to a degree that would surprise and alarm 
generations of American investors—and, I am convinced, 
the Congress that passed the Exchange Act. Indeed, the 
Court’s rule turns § 10(b) jurisprudence (and the presump
tion against extraterritoriality) on its head, by withdrawing 
the statute’s application from cases in which there is both 
substantial wrongful conduct that occurred in the United 
States and a substantial injurious effect on United States 
markets and citizens. 

III 

In my judgment, if petitioners’ allegations of fraudulent 
misconduct that took place in Florida are true, then respond
ents may have violated § 10(b), and could potentially be held 
accountable in an enforcement proceeding brought by the 
Commission. But it does not follow that shareholders who 
have failed to allege that the bulk or the heart of the fraud 
occurred in the United States, or that the fraud had an ad
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verse impact on American investors or markets, may main
tain a private action to recover damages they suffered 
abroad. Some cases involving foreign securities transac
tions have extensive links to, and ramifications for, this coun
try; this case has Australia written all over it. Accordingly, 
for essentially the reasons stated in the Court of Appeals’ 
opinion, I would affirm its judgment. 

The Court instead elects to upend a significant area of 
securities law based on a plausible, but hardly decisive, con
struction of the statutory text. In so doing, it pays short 
shrift to the United States’ interest in remedying frauds that 
transpire on American soil or harm American citizens, as 
well as to the accumulated wisdom and experience of the 
lower courts. I happen to agree with the result the Court 
reaches in this case. But “I respectfully dissent,” once 
again, “from the Court’s continuing campaign to render the 
private cause of action under § 10(b) toothless.” Stoneridge, 
552 U. S., at 175 (Stevens, J., dissenting). 
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GRANITE ROCK CO. v. INTERNATIONAL BROTHER
HOOD OF TEAMSTERS et al. 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 08–1214. Argued January 19, 2010—Decided June 24, 2010 

In June 2004, respondent local union (Local), supported by its parent inter
national (IBT), initiated a strike against petitioner Granite Rock, the 
employer of some of Local’s members, following the expiration of the 
parties’ collective-bargaining agreement (CBA) and an impasse in their 
negotiations. On July 2, the parties agreed to a new CBA containing 
no-strike and arbitration clauses, but could not reach a separate back
to-work agreement holding local and international union members 
harmless for any strike-related damages Granite Rock incurred. IBT 
instructed Local to continue striking until Granite Rock approved such 
a hold-harmless agreement, but the company refused to do so, informing 
Local that continued strike activity would violate the new CBA’s no-
strike clause. IBT and Local responded by announcing a companywide 
strike involving numerous facilities and workers, including members of 
other IBT locals. 

Granite Rock sued IBT and Local, invoking federal jurisdiction under 
§ 301(a) of the Labor Management Relations Act, 1947 (LMRA), seeking 
strike-related damages for the unions’ alleged breach of contract, and 
asking for an injunction against the ongoing strike because the hold-
harmless dispute was an arbitrable grievance under the new CBA. The 
unions conceded § 301(a) jurisdiction, but asserted that the new CBA 
was never validly ratified by a vote of Local’s members, and, thus, the 
CBA’s no-strike clause did not provide a basis for Granite Rock to chal
lenge the strike. After Granite Rock amended its complaint to add 
claims that IBT tortiously interfered with the new CBA, the unions 
moved to dismiss. The District Court granted IBT’s motion to dismiss 
the tortious interference claims on the ground that § 301(a) supports a 
federal cause of action only for breach of contract. But the court denied 
Local’s separate motion to send the parties’ dispute over the CBA’s rati
fication date to arbitration, ruling that a jury should decide whether 
ratification occurred on July 2, as Granite Rock contended, or on August 
22, as Local alleged. After the jury concluded that the CBA was rati
fied on July 2, the court ordered arbitration to proceed on Granite Rock’s 
breach-of-contract claims. The Ninth Circuit affirmed the dismissal of 
the tortious interference claims, but reversed the arbitration order, 
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holding that the parties’ ratification-date dispute was a matter for an 
arbitrator to resolve under the CBA’s arbitration clause. The Court of 
Appeals reasoned that the clause covered the ratification-date dispute 
because the clause clearly covered the related strike claims; national 
policy favoring arbitration required ambiguity about the arbitration 
clause’s scope to be resolved in favor of arbitrability; and, in any event, 
Granite Rock had implicitly consented to arbitrate the ratification-date 
dispute by suing under the contract. 

Held: 
1. The parties’ dispute over the CBA’s ratification date was a matter 

for the District Court, not an arbitrator, to resolve. Pp. 296–309. 
(a) Whether parties have agreed to arbitrate a particular dispute 

is typically an “ ‘ issue for judicial determination,’ ” e. g., Howsam v. 
Dean Witter Reynolds, Inc., 537 U. S. 79, 83, as is a dispute over an 
arbitration contract’s formation, see, e. g., First Options of Chicago, Inc. 
v. Kaplan, 514 U. S. 938, 944. These principles would neatly dispose of 
this case if the formation dispute here were typical. But it is not. It 
is based on when (not whether) the new CBA containing the parties’ 
arbitration clause was ratified and thereby formed. To determine 
whether the parties’ dispute over the CBA’s ratification date is arbitra
ble, it is necessary to apply the rule that a court may order arbitration 
of a particular dispute only when satisfied that the parties agreed to 
arbitrate that dispute. See, e. g., id., at 943. To satisfy itself that such 
agreement exists, the court must resolve any issue that calls into ques
tion the specific arbitration clause that a party seeks to have the court 
enforce. See, e. g., Rent-A-Center, West, Inc. v. Jackson, ante, at 68–70. 
Absent an agreement committing them to an arbitrator, such issues 
typically concern the scope and enforceability of the parties’ arbitration 
clause. In addition, such issues always include whether the clause 
was agreed to, and may include when that agreement was formed. 
Pp. 296–297. 

(b) In cases invoking the “federal policy favoring arbitration of 
labor disputes,” Gateway Coal Co. v. Mine Workers, 414 U. S. 368, 377, 
courts adhere to the same framework, see, e. g., AT&T Technologies, 
Inc. v. Communications Workers, 475 U. S. 643, and discharge their 
duty to satisfy themselves that the parties agreed to arbitrate a particu
lar dispute by (1) applying the presumption of arbitrability only where 
a validly formed and enforceable arbitration agreement is ambiguous 
about whether it covers the dispute at hand and (2) ordering arbitration 
only where the presumption is not rebutted, see, e. g., id., at 651–652. 
Local is thus wrong to suggest that the presumption takes courts out
side the settled framework for determining arbitrability. This Court 
has never held that the presumption overrides the principle that a court 
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may submit to arbitration “only those disputes . . .  the parties have 
agreed to submit,” First Options, supra, at 943, nor that courts may 
use policy considerations as a substitute for party agreement, see, e. g., 
AT&T Technologies, supra, at 648–651. The presumption should be ap
plied only where it reflects, and derives its legitimacy from, a judicial 
conclusion (absent a provision validly committing the issue to an arbitra
tor) that arbitration of a particular dispute is what the parties intended 
because their express agreement to arbitrate was validly formed, is le
gally enforceable, and is best construed to encompass the dispute. See, 
e. g., First Options, supra, at 944–945. This simple framework compels 
reversal of the Ninth Circuit’s judgment because it requires judicial res
olution of two related questions central to Local’s arbitration demand: 
when the CBA was formed, and whether its arbitration clause covers 
the matters Local wishes to arbitrate. Pp. 297–303. 

(c) The parties characterize their ratification-date dispute as a for
mation dispute because a union vote ratifying the CBA’s terms was nec
essary to form the contract. For purposes of determining arbitrability, 
when a contract is formed can be as critical as whether it was formed. 
That is so where, as here, an agreement’s ratification date determines 
its formation date, and thus determines whether its provisions were 
enforceable during the period relevant to the parties’ dispute. This 
formation-date question requires judicial resolution here because it re
lates to Local’s arbitration demand in a way that required the District 
Court to determine the CBA’s ratification date in order to decide 
whether the parties consented to arbitrate the matters the demand cov
ered. The CBA requires arbitration only of disputes that “arise under” 
the agreement. The parties’ ratification-date dispute does not clearly 
fit that description. But the Ninth Circuit credited Local’s argument 
that the ratification-date dispute should be presumed arbitrable because 
it relates to a dispute (the no-strike dispute) that does clearly “arise 
under” the CBA. The Ninth Circuit overlooked the fact that this the
ory of the ratification-date dispute’s arbitrability fails if, as Local as
serts, the new CBA was not formed until August 22, because in that 
case there was no CBA for the July no-strike dispute to “arise under.” 
Local attempts to address this flaw in the Circuit’s reasoning by arguing 
that a December 2004 document the parties executed rendered the new 
CBA effective as of May 1, 2004, the date the prior CBA expired. The 
Court of Appeals did not rule on this claim, and this Court need not do 
so either because it was not raised in Local’s brief in opposition to the 
certiorari petition. Pp. 303–306. 

(d) Another reason to reverse the Court of Appeals’ judgment is 
that the ratification-date dispute, whether labeled a formation dispute 
or not, falls outside the arbitration clause’s scope on grounds the pre
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sumption favoring arbitration cannot cure. CBA § 20 provides, inter 
alia, that “[a]ll disputes arising under this agreement shall be resolved 
in accordance with the [Grievance] procedure,” which includes arbitra
tion. The parties’ ratification-date dispute cannot properly be said to 
fall within this provision’s scope for at least two reasons. First, the 
question whether the CBA was validly ratified on July 2, 2004—a ques
tion concerning the CBA’s very existence—cannot fairly be said to “arise 
under” the CBA. Second, even if the “arising under” language could 
in isolation be construed to cover this dispute, § 20’s remaining provi
sions all but foreclose such a reading by describing that section’s arbitra
tion requirement as applicable to labor disagreements that are ad
dressed in the CBA and are subject to its requirement of mandatory 
mediation. The Ninth Circuit’s contrary conclusion finds no support in 
§ 20’s text. That court’s only effort to grapple with that text misses the 
point by focusing on whether Granite Rock’s claim to enforce the CBA’s 
no-strike provisions could be characterized as “arising under” the 
agreement, which is not the dispositive issue here. Pp. 307–308. 

(e) Local’s remaining argument in support of the Court of Appeals’ 
judgment—that Granite Rock “implicitly” consented to arbitration 
when it sued to enforce the CBA’s no-strike and arbitrable grievance 
provisions—is similarly unavailing. Although it sought an injunction 
against the strike so the parties could arbitrate the labor grievance giv
ing rise to it, Granite Rock’s decision to sue does not establish an agree
ment, “implicit” or otherwise, to arbitrate an issue (the CBA’s formation 
date) that the company did not raise and has always rightly character
ized as beyond the arbitration clause’s scope. Pp. 308–309. 

2. The Ninth Circuit did not err in declining to recognize a new fed
eral common-law cause of action under LMRA § 301(a) for IBT’s alleged 
tortious interference with the CBA. Though virtually all other Cir
cuits have rejected such claims, Granite Rock argues that doing so in 
this case is inconsistent with federal labor law’s goal of promoting indus
trial peace and economic stability through judicial enforcement of CBAs, 
and with this Court’s precedents holding that a federal common law of 
labor contracts is necessary to further this goal, see, e. g., Textile Work
ers v. Lincoln Mills of Ala., 353 U. S. 448, 451. The company says 
the remedy it seeks is necessary because other potential avenues for 
deterrence and redress, such as state-law tort claims, unfair labor prac
tices claims before the National Labor Relations Board (NLRB), and 
federal common-law breach-of-contract claims, are either unavailable or 
insufficient. But Granite Rock has not yet exhausted all of these ave
nues for relief, so this case does not provide an opportunity to judge 
their efficacy. Accordingly, it would be premature to recognize the 
cause of action Granite Rock seeks, even assuming § 301(a) authorizes 
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this Court to do so. That is particularly true here because the 
complained-of course of conduct has already prompted judgments favor
able to Granite Rock from the jury below and from the NLRB in sepa
rate proceedings concerning the union’s attempts to delay the new 
CBA’s ratification. Those proceedings, and others to be conducted on 
remand, buttress the conclusion that Granite Rock’s assumptions about 
the adequacy of other avenues of relief are questionable, and that the 
Court of Appeals did not err in declining to recognize the new federal 
tort Granite Rock requests. Pp. 309–313. 

546 F. 3d 1169, reversed in part, affirmed in part, and remanded. 

Thomas, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Scalia, Kennedy, Ginsburg, Breyer, and Alito, JJ., joined, and in 
which Stevens and Sotomayor, JJ., joined as to Part III. Sotomayor, 
J., filed an opinion concurring in part and dissenting in part, in which 
Stevens, J., joined, post, p. 314. 

Garry G. Mathiason argued the cause for petitioner. 
With him on the briefs were Alan S. Levins, Adam J. Peters, 
Rachelle L. Wills, Sofija Anderson, and Arthur R. Miller. 

Robert Bonsall argued the cause for respondent Team
sters Local 287. With him on the brief were Duane B. Bee-
son and David Rosenfeld. Peter D. Nussbaum argued the 
cause for respondent International Brotherhood of Team
sters. With him on the brief were Stephen P. Berzon and 
Peder J. V. Thoreen.* 

Justice Thomas delivered the opinion of the Court. 
This case involves an employer’s claims against a local 

union and the union’s international parent for economic dam

*Briefs of amici curiae urging reversal were filed for the Center on 
National Labor Policy, Inc., et al. by Michael E. Avakian and Quentin 
Riegel; and for the Chamber of Commerce of the United States of America 
by Andrew J. Pincus, Evan M. Tager, Robin S. Conrad, Shane Brennan 
Kawka, and Amar D. Sarwal. 

Lynn K. Rhinehart, James B. Coppess, and Laurence Gold filed a brief 
for the American Federation of Labor and Congress of Industrial Organi
zations as amicus curiae urging affirmance. 

William Bevan III, David J. Bird, and Michael E. Kennedy filed a brief 
for the Associated General Contractors of America, Inc., as amicus curiae. 
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ages arising out of a 2004 strike. The claims turn in part on 
whether a collective-bargaining agreement (CBA) containing 
a no-strike provision was validly formed during the strike 
period. The employer contends that it was, while the 
unions contend that it was not. Because the CBA contains 
an arbitration clause, we first address whether the parties’ 
dispute over the CBA’s ratification date was a matter for the 
District Court or an arbitrator to resolve. We conclude that 
it was a matter for judicial resolution. Next, we address 
whether the Court of Appeals erred in declining the employ
er’s request to recognize a new federal cause of action under 
§ 301(a) of the Labor Management Relations Act, 1947 
(LMRA), 61 Stat. 156, 29 U. S. C. § 185(a), for the interna
tional union’s alleged tortious interference with the CBA. 
The Court of Appeals did not err in declining this request. 

I 

Petitioner Granite Rock Company is a concrete and build
ing materials company that has operated in California since 
1900. Granite Rock employs approximately 800 employees 
under different labor contracts with several unions, includ
ing respondent International Brotherhood of Teamsters, 
Local 287 (Local). Granite Rock and Local were parties to 
a 1999 CBA that expired in April 2004. The parties’ at
tempt to negotiate a new CBA hit an impasse and, on 
June 9, 2004, Local members initiated a strike in support of 
their contract demands.1 

The strike continued until July 2, 2004, when the parties 
reached agreement on the terms of a new CBA. The CBA 

1 In deciding the arbitration question in this case we rely upon the terms 
of the CBA and the facts in the District Court record. In reviewing the 
judgment affirming dismissal of Granite Rock’s tort claims against re
spondent International Brotherhood of Teamsters (IBT) for failure to state 
a claim, we rely on the facts alleged in Granite Rock’s Third Amended 
Complaint. See, e. g., H. J. Inc. v. Northwestern Bell Telephone Co., 492 
U. S. 229, 250 (1989). 
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contained a no-strike clause but did not directly address 
union members’ liability for any strike-related damages 
Granite Rock may have incurred before the new CBA was 
negotiated but after the prior CBA had expired. At the end 
of the negotiating session on the new CBA, Local’s business 
representative, George Netto, approached Granite Rock 
about executing a separate “back-to-work” agreement that 
would, among other things, hold union members harmless for 
damages incurred during the June 2004 strike. Netto did 
not make execution of such an agreement a condition of Lo
cal’s ratification of the CBA, or of Local’s decision to cease 
picketing. Thus, Local did not have a back-to-work or hold-
harmless agreement in place when it voted to ratify the CBA 
on July 2, 2004. 

Respondent IBT, which had advised Local throughout the 
CBA negotiations and whose leadership and members sup
ported the June strike, opposed Local’s decision to return to 
work without a back-to-work agreement shielding both Local 
and IBT members from liability for strike-related damages. 
In an effort to secure such an agreement, IBT instructed 
Local’s members not to honor their agreement to return to 
work on July 5, and instructed Local’s leaders to continue 
the work stoppage until Granite Rock agreed to hold Local 
and IBT members free from liability for the June strike. 
Netto demanded such an agreement on July 6, but Granite 
Rock refused the request and informed Local that the com
pany would view any continued strike activity as a violation 
of the new CBA’s no-strike clause. IBT and Local re
sponded by announcing a companywide strike that involved 
numerous facilities and hundreds of workers, including mem
bers of IBT locals besides Local 287. 

According to Granite Rock, IBT not only instigated this 
strike; it supported and directed it. IBT provided pay and 
benefits to union members who refused to return to work, 
directed Local’s negotiations with Granite Rock, supported 
Local financially during the strike period with a $1.2 million 
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loan, and represented to Granite Rock that IBT had unilat
eral authority to end the work stoppage in exchange for a 
hold-harmless agreement covering IBT members within and 
outside Local’s bargaining unit. 

On July 9, 2004, Granite Rock sued IBT and Local in the 
District Court, seeking an injunction against the ongoing 
strike and strike-related damages. Granite Rock’s com
plaint, originally and as amended, invoked federal jurisdic
tion under LMRA § 301(a), alleged that the July 6 strike vio
lated Local’s obligations under the CBA’s no-strike provision, 
and asked the District Court to enjoin the strike because the 
hold-harmless dispute giving rise to the strike was an 
arbitrable grievance. See Boys Markets, Inc. v. Retail 
Clerks, 398 U. S. 235, 237–238, 253–254 (1970) (holding that 
federal courts may enjoin a strike where a CBA contem
plates arbitration of the dispute that occasions the strike). 
The unions conceded that LMRA § 301(a) gave the District 
Court jurisdiction over the suit but opposed Granite Rock’s 
complaint, asserting that the CBA was not validly ratified on 
July 2 (or at any other time relevant to the July 2004 strike) 
and, thus, its no-strike clause did not provide a basis for 
Granite Rock’s claims challenging the strike. 

The District Court initially denied Granite Rock’s request 
to enforce the CBA’s no-strike provision because Granite 
Rock was unable to produce evidence that the CBA was rati
fied on July 2. App. 203–213. Shortly after the District 
Court ruled, however, a Local member testified that Netto 
had put the new CBA to a ratification vote on July 2, and 
that the voting Local members unanimously approved the 
agreement. Based on this statement and supporting testi
mony from 12 other employees, Granite Rock moved for a 
new trial on its injunction and damages claims. 

On August 22, while that motion was pending, Local con
ducted a second successful “ratification” vote on the CBA, 
and on September 13, the day the District Court was sched
uled to hear Granite Rock’s motion, the unions called off 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 287 (2010) 295 

Opinion of the Court 

their strike. Although their return to work mooted Granite 
Rock’s request for an injunction, the District Court pro
ceeded with the hearing and granted Granite Rock a new 
trial on its damages claims. The parties proceeded with dis
covery, and Granite Rock amended its complaint, which al
ready alleged federal 2 claims for breach of the CBA against 
both Local and IBT, to add federal inducement of breach and 
interference with contract (hereinafter tortious interference) 
claims against IBT. 

IBT and Local both moved to dismiss. Among other 
things, IBT argued that Granite Rock could not plead a fed
eral tort claim under § 301(a) because that provision supports 
a federal cause of action only for breach of contract. The 
District Court agreed and dismissed Granite Rock’s tortious 
interference claims. The District Court did not, however, 
grant Local’s separate motion to send the parties’ dispute 
over the CBA’s ratification date to arbitration.3 The Dis
trict Court held that whether the CBA was ratified on July 
2 or August 22 was an issue for the court to decide, and 
submitted the question to a jury. The jury reached a unani
mous verdict that Local ratified the CBA on July 2, 2004. 
The District Court entered the verdict and ordered the par
ties to proceed with arbitration on Granite Rock’s breach-of
contract claims for strike-related damages. 

The Court of Appeals for the Ninth Circuit affirmed in 
part and reversed in part. See 546 F. 3d 1169 (2008). The 
Court of Appeals affirmed the District Court’s dismissal of 
Granite Rock’s tortious interference claims against IBT. 
See id., at 1170–1175. But it disagreed with the District 

2 This Court has recognized a federal common-law claim for breach of a 
CBA under LMRA § 301(a). See, e. g., Textile Workers v. Lincoln Mills 
of Ala., 353 U. S. 448, 456 (1957). 

3 The CBA’s ratification date is important to Granite Rock’s underlying 
suit for strike damages. If the District Court correctly concluded that 
the CBA was ratified on July 2, Granite Rock could argue on remand that 
the July work stoppage violated the CBA’s no-strike clause. 
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Court’s determination that the date of the CBA’s ratification 
was a matter for judicial resolution. See id., at 1176–1178. 
The Court of Appeals reasoned that the parties’ dispute over 
this issue was governed by the CBA’s arbitration clause be
cause the clause clearly covered the related strike claims, 
the “national policy favoring arbitration” required that any 
ambiguity about the scope of the parties’ arbitration clause 
be resolved in favor of arbitrability, and, in any event, 
Granite Rock had “implicitly” consented to arbitrate the 
ratification-date dispute “by suing under the contract.” Id., 
at 1178 (internal quotation marks omitted). We granted 
certiorari. 557 U. S. 933 (2009). 

II 

It is well settled in both commercial and labor cases that 
whether parties have agreed to “submi[t] a particular dispute 
to arbitration” is typically an “ ‘ issue for judicial determina
tion.’ ” Howsam v. Dean Witter Reynolds, Inc., 537 U. S. 
79, 83 (2002) (quoting AT&T Technologies, Inc. v. Communi
cations Workers, 475 U. S. 643, 649 (1986)); see John Wiley & 
Sons, Inc. v. Livingston, 376 U. S. 543, 546–547 (1964). It is 
similarly well settled that where the dispute at issue con
cerns contract formation, the dispute is generally for courts 
to decide. See, e. g., First Options of Chicago, Inc. v. Kap
lan, 514 U. S. 938, 944 (1995) (“When deciding whether the 
parties agreed to arbitrate a certain matter . . . courts gener
ally . . .  should apply ordinary . . .  principles that govern 
the formation of contracts”); AT&T Technologies, supra, at 
648–649 (explaining the settled rule in labor cases that “ ‘ar
bitration is a matter of contract’ ” and “arbitrators derive 
their authority to resolve disputes only because the parties 
have agreed in advance to submit such grievances to ar
bitration”); Buckeye Check Cashing, Inc. v. Cardegna, 546 
U. S. 440, 444, n. 1 (2006) (distinguishing treatment of the 
generally nonarbitral question whether an arbitration agree
ment was “ever concluded” from the question whether a 
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contract containing an arbitration clause was illegal when 
formed, which question we held to be arbitrable in certain 
circumstances). 

These principles would neatly dispose of this case if the 
formation dispute here were typical. But it is not. It is 
based on when (not whether) the CBA that contains the par
ties’ arbitration clause was ratified and thereby formed.4 

And at the time the District Court considered Local’s de
mand to send this issue to an arbitrator, Granite Rock, the 
party resisting arbitration, conceded both the formation and 
the validity of the CBA’s arbitration clause. 

These unusual facts require us to reemphasize the proper 
framework for deciding when disputes are arbitrable under 
our precedents. Under that framework, a court may order 
arbitration of a particular dispute only where the court is 
satisfied that the parties agreed to arbitrate that dispute. 
See First Options, supra, at 943; AT&T Technologies, supra, 
at 648–649. To satisfy itself that such agreement exists, the 
court must resolve any issue that calls into question the 
formation or applicability of the specific arbitration clause 
that a party seeks to have the court enforce. See, e. g., 
Rent-A-Center, West, Inc. v. Jackson, ante, at 68–70. Where 
there is no provision validly committing them to an arbitra
tor, see ante, at 71, these issues typically concern the scope 
of the arbitration clause and its enforceability. In addition, 
these issues always include whether the clause was agreed 
to, and may include when that agreement was formed. 

A 
The parties agree that it was proper for the District Court 

to decide whether their ratification dispute was arbitrable.5 

4 Although a union ratification vote is not always required for the provi
sions in a CBA to be considered validly formed, the parties agree that 
ratification was such a predicate here. See App. 349–351. 

5 Because neither party argues that the arbitrator should decide this 
question, there is no need to apply the rule requiring “ ‘clear and unmistak
able’ ” evidence of an agreement to arbitrate arbitrability. First Options 
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They disagree about whether the District Court answered 
the question correctly. Local contends that the District 
Court erred in holding that the CBA’s ratification date was 
an issue for the court to decide. The Court of Appeals 
agreed, holding that the District Court’s refusal to send that 
dispute to arbitration violated two principles of arbitrability 
set forth in our precedents. See 546 F. 3d, at 1177–1178. 
The first principle is that where, as here, parties concede 
that they have agreed to arbitrate some matters pursuant to 
an arbitration clause, the “law’s permissive policies in re
spect to arbitration” counsel that “ ‘any doubts concerning 
the scope of arbitral issues should be resolved in favor of 
arbitration.’ ” First Options, supra, at 945 (quoting Mitsu
bishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 
U. S. 614, 626 (1985)); see 546 F. 3d, at 1177, n. 4, 1178 (citing 
this principle and the “national policy favoring arbitration” 
in concluding that arbitration clauses “are to be construed 
very broadly” (internal quotation marks omitted)). The sec
ond principle the Court of Appeals invoked is that this pre
sumption of arbitrability applies even to disputes about the 
enforceability of the entire contract containing the arbitra
tion clause, because at least in cases governed by the Federal 
Arbitration Act (FAA), 9 U. S. C. § 1 et seq.,6 courts must 

of Chicago, Inc. v. Kaplan, 514 U. S. 938, 944 (1995) (quoting AT&T Tech
nologies, Inc. v. Communications Workers, 475 U. S. 643, 649 (1986); alter
ations omitted). 

6 We, like the Court of Appeals, discuss precedents applying the FAA 
because they employ the same rules of arbitrability that govern labor 
cases. See, e. g., id., at 650. Indeed, the rule that arbitration is strictly 
a matter of consent—and thus that courts must typically decide any ques
tions concerning the formation or scope of an arbitration agreement before 
ordering parties to comply with it—is the cornerstone of the framework 
the Court announced in the Steelworkers Trilogy for deciding arbitrability 
disputes in LMRA cases. See Steelworkers v. American Mfg. Co., 363 
U. S. 564, 567–568 (1960); Steelworkers v. Warrior  & Gulf Nav.  Co.,  363 
U. S. 574, 582 (1960); Steelworkers v. Enterprise Wheel & Car Corp., 363 
U. S. 593, 597 (1960). 
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treat the arbitration clause as severable from the contract in 
which it appears, and thus apply the clause to all disputes 
within its scope “ ‘[u]nless the [validity] challenge is to the 
arbitration clause itself ’ ” or the party “disputes the forma
tion of [the] contract,” 546 F. 3d, at 1176 (quoting Buckeye, 
546 U. S., at 445–446); 546 F. 3d, at 1177, and n. 4 (explaining 
that it would treat the parties’ arbitration clause as enforce
able with respect to the ratification-date dispute because no 
party argued that the “clause is invalid in any way”). 

Local contends that our precedents, particularly those 
applying the “ ‘federal policy favoring arbitration of labor 
disputes,’ ” permit no other result. Brief for Respondent 
Local, p. 15 (quoting Gateway Coal Co. v. Mine Workers, 414 
U. S. 368, 377 (1974)); see Brief for Respondent Local, at 
10–13, 16–25. Local, like the Court of Appeals, overreads 
our precedents. The language and holdings on which Local 
and the Court of Appeals rely cannot be divorced from the 
first principle that underscores all of our arbitration deci
sions: Arbitration is strictly “a matter of consent,” Volt In
formation Sciences, Inc. v. Board of Trustees of Leland 
Stanford Junior Univ., 489 U. S. 468, 479 (1989), and thus “is 
a way to resolve those disputes—but only those disputes— 
that the parties have agreed to submit to arbitration,” First 
Options, 514 U. S., at 943 (emphasis added).7 Applying this 
principle, our precedents hold that courts should order arbi
tration of a dispute only where the court is satisfied that 
neither the formation of the parties’ arbitration agreement 
nor (absent a valid provision specifically committing such 
disputes to an arbitrator) its enforceability or applicability 
to the dispute is in issue. Ibid. Where a party contests 

7 See also Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U. S. 52, 
57 (1995); Dean Witter Reynolds Inc. v. Byrd, 470 U. S. 213, 219–220 
(1985); Scherk v. Alberto-Culver Co., 417 U. S. 506, 511 (1974); AT&T Tech
nologies, supra, at 648; Warrior & Gulf, supra, at 582; United States v. 
Moorman, 338 U. S. 457, 462 (1950). 
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either or both matters, “the court” must resolve the dis
agreement. Ibid. 

Local nonetheless interprets some of our opinions to de
part from this framework and to require arbitration of cer
tain disputes, particularly labor disputes, based on policy 
grounds even where evidence of the parties’ agreement to 
arbitrate the dispute in question is lacking. See Brief for 
Respondent Local, at 16 (citing cases emphasizing the policy 
favoring arbitration generally and the “impressive policy 
considerations favoring arbitration” in LMRA cases (inter
nal quotation marks omitted)). That is not a fair reading of 
the opinions, all of which compelled arbitration of a dis
pute only after the Court was persuaded that the parties’ 
arbitration agreement was validly formed and that it covered 
the dispute in question and was legally enforceable. See, 
e. g., First Options, supra, at 944–945. That Buckeye and 
some of our cases applying a presumption of arbitrability to 
certain disputes do not discuss each of these requirements 
merely reflects the fact that in those cases some of the re
quirements were so obviously satisfied that no discussion 
was needed. 

In Buckeye, the formation of the parties’ arbitration agree
ment was not at issue because the parties agreed that they 
had “concluded” an agreement to arbitrate and memorialized 
it as an arbitration clause in their loan contract. 546 U. S., 
at 444, n. 1. The arbitration clause’s scope was also not at 
issue, because the provision expressly applied to “ ‘[a]ny 
claim, dispute, or controversy . . . arising from or relating to 
. . . the validity, enforceability, or scope of this Arbitration 
Provision or the entire Agreement.’ ” Id., at 442. The par
ties resisting arbitration (customers who agreed to the broad 
arbitration clause as a condition of using Buckeye’s loan serv
ice) claimed only that a usurious interest provision in the 
loan agreement invalidated the entire contract, including the 
arbitration clause, and thus precluded the Court from relying 
on the clause as evidence of the parties’ consent to arbitrate 
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matters within its scope. See id., at 443. In rejecting this 
argument, we simply applied the requirement in § 2 of the 
FAA that courts treat an arbitration clause as severable 
from the contract in which it appears and enforce it ac
cording to its terms unless the party resisting arbitration 
specifically challenges the enforceability of the arbitration 
clause itself, see id., at 443–445 (citing 9 U. S. C. § 2; South
land Corp. v. Keating, 465 U. S. 1, 4–5 (1984); Prima Paint 
Corp. v. Flood & Conklin Mfg. Co., 388 U. S. 395, 402– 
404 (1967)), or claims that the agreement to arbitrate was 
“[n]ever concluded,” 546 U. S., at 444, n. 1; see also Rent-A-
Center, ante, at 70–71, and n. 2. 

Our cases invoking the federal “policy favoring arbitra
tion” of commercial and labor disputes apply the same frame
work. They recognize that, except where “the parties 
clearly and unmistakably provide otherwise,” AT&T Tech
nologies, 475 U. S., at 649, it is “the court’s duty to inter
pret the agreement and to determine whether the parties 
intended to arbitrate grievances concerning” a particular 
matter, id., at 651. They then discharge this duty by: 
(1) applying the presumption of arbitrability only where a 
validly formed and enforceable arbitration agreement is am
biguous about whether it covers the dispute at hand; and 
(2) adhering to the presumption and ordering arbitration 
only where the presumption is not rebutted. See id., at 651– 
652; Prima Paint Corp., supra, at 396–398; Gateway Coal, 
supra, at 374–377; Drake Bakeries Inc. v. Bakery Workers, 
370 U. S. 254, 256–257 (1962); Atkinson v. Sinclair Refining 
Co., 370 U. S. 238, 241–242 (1962); Steelworkers v. Warrior & 
Gulf Nav. Co., 363 U. S. 574, 576 (1960).8 

8 That our labor arbitration precedents apply this rule is hardly surpris
ing. As noted above, see n. 6, supra, the rule is the foundation for the 
arbitrability framework this Court announced in the Steelworkers Trilogy. 
Local’s assertion that Warrior & Gulf suggests otherwise is misplaced. 
Although Warrior & Gulf contains language that might in isolation be 
misconstrued as establishing a presumption that labor disputes are arbi
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Local is thus wrong to suggest that the presumption of 
arbitrability we sometimes apply takes courts outside our 
settled framework for deciding arbitrability. The presump
tion simply assists in resolving arbitrability disputes within 
that framework. Confining the presumption to this role re
flects its foundation in “the federal policy favoring arbi
tration.” As we have explained, this “policy” is merely an 
acknowledgment of the FAA’s commitment to “overrule the 
judiciary’s longstanding refusal to enforce agreements to ar
bitrate and to place such agreements upon the same footing 
as other contracts.” Volt, 489 U. S., at 478 (internal quo
tation marks and citation omitted). Accordingly, we have 
never held that this policy overrides the principle that a 
court may submit to arbitration “only those disputes . . . that 
the parties have agreed to submit.” First Options, 514 
U. S., at 943; see also Mastrobuono v. Shearson Lehman 
Hutton, Inc., 514 U. S. 52, 57 (1995) (“[T]he FAA’s proarbi
tration policy does not operate without regard to the wishes 
of the contracting parties”); AT&T Technologies, 475 U. S., 

trable whenever they are not expressly excluded from an arbitration 
clause, 363 U. S., at 578–582, the opinion elsewhere emphasizes that even 
in LMRA cases, “courts” must construe arbitration clauses because 
“a party cannot be required to submit to arbitration any dispute which he 
has not agreed so to submit,” id., at 582 (applying this rule and finding 
the dispute at issue arbitrable only after determining that the parties’ 
arbitration clause could be construed under standard principles of contract 
interpretation to cover it). 

Our use of the same rules in FAA cases is also unsurprising. The rules 
are suggested by the statute itself. Section 2 of the FAA requires courts 
to enforce valid and enforceable arbitration agreements according to their 
terms. And § 4 provides in pertinent part that where a party invokes the 
jurisdiction of a federal court over a matter that the court could adjudicate 
but for the presence of an arbitration clause, “[t]he court shall hear the 
parties” and “direc[t] the parties to proceed to arbitration in accordance 
with the terms of the agreement” except “[i]f the making of the arbitration 
agreement or the failure, neglect, or refusal to perform the same be in 
issue,” in which case “the court shall proceed summarily to the trial 
thereof.” 9 U. S. C. § 4. 
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at 650–651 (applying the same rule to the “presumption of 
arbitrability for labor disputes”). Nor have we held that 
courts may use policy considerations as a substitute for party 
agreement. See, e. g., id., at 648–651; Volt, supra, at 478. 
We have applied the presumption favoring arbitration, in 
FAA and in labor cases, only where it reflects, and derives 
its legitimacy from, a judicial conclusion that arbitration of a 
particular dispute is what the parties intended because their 
express agreement to arbitrate was validly formed and (ab
sent a provision clearly and validly committing such issues 
to an arbitrator) is legally enforceable and best construed to 
encompass the dispute. See First Options, supra, at 944– 
945 (citing Mitsubishi, 473 U. S., at 626); Howsam, 537 U. S., 
at 83–84; AT&T Technologies, supra, at 650 (citing War
rior & Gulf, supra, at 582–583); Drake Bakeries, supra, at 
259–260. This simple framework compels reversal of the 
Court of Appeals’ judgment because it requires judicial reso
lution of two questions central to Local’s arbitration demand: 
when the CBA was formed, and whether its arbitration 
clause covers the matters Local wishes to arbitrate. 

B 

We begin by addressing the grounds on which the Court 
of Appeals reversed the District Court’s decision to decide 
the parties’ ratification-date dispute, which the parties char
acterize as a formation dispute because a union vote ratify
ing the CBA’s terms was necessary to form the contract. 
See App. 351.9 For purposes of determining arbitrability, 

9 The parties’ dispute about the CBA’s ratification date presents a forma
tion question in the sense above, and is therefore not on all fours with, for 
example, the formation disputes we referenced in Buckeye Check Cashing, 
Inc. v. Cardegna, 546 U. S. 440, 444, n. 1 (2006), which concerned whether, 
not when, an agreement to arbitrate was “concluded.” That said, the 
manner in which the CBA’s ratification date relates to Local’s arbitration 
demand makes the ratification-date dispute in this case one that requires 
judicial resolution. See infra, at 304–309. 
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when a contract is formed can be as critical as whether it 
was formed. That is the case where, as here, the date on 
which an agreement was ratified determines the date the 
agreement was formed, and thus determines whether the 
agreement’s provisions were enforceable during the period 
relevant to the parties’ dispute.10 

This formation-date question requires judicial resolution 
here because it relates to Local’s arbitration demand in such 
a way that the District Court was required to decide the 
CBA’s ratification date in order to determine whether the 
parties consented to arbitrate the matters covered by the 
demand.11 The parties agree that the CBA’s arbitration 
clause pertains only to disputes that “arise under” the agree
ment. Accordingly, to hold the parties’ ratification-date dis
pute arbitrable, the Court of Appeals had to decide whether 
that dispute could be characterized as “arising under” the 
CBA. In answering this question in the affirmative, both 
Local and the Court of Appeals tied the arbitrability of the 
ratification-date issue—which Local raised as a defense to 
Granite Rock’s strike claims—to the arbitrability of the 
strike claims themselves. See id., at 347. They did so be
cause the CBA’s arbitration clause, which pertains only to 
disputes “arising under” the CBA and thus presupposes the 

10 Our conclusions about the significance of the CBA’s ratification date to 
the specific arbitrability question before us do not disturb the general rule 
that parties may agree to arbitrate past disputes or future disputes based 
on past events. 

11 In reaching this conclusion we need not, and do not, decide whether 
every dispute over a CBA’s ratification date would require judicial resolu
tion. We recognize that ratification disputes in labor cases may often 
qualify as “formation disputes” for contract law purposes because contract 
law defines formation as acceptance of an offer on specified terms, and in 
many labor cases ratification of a CBA is necessary to satisfy this forma
tion requirement. See App. 349–351. But it is not the mere labeling of 
a dispute for contract law purposes that determines whether an issue is 
arbitrable. The test for arbitrability remains whether the parties con
sented to arbitrate the dispute in question. 
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CBA’s existence, would seem plainly to cover a dispute that 
“arises under” a specific substantive provision of the CBA, 
but does not so obviously cover disputes about the CBA’s 
own formation. Accordingly, the Court of Appeals relied 
upon the ratification dispute’s relationship to Granite Rock’s 
claim that Local breached the CBA’s no-strike clause (a claim 
the Court of Appeals viewed as clearly “arising under” the 
CBA) to conclude that “the arbitration clause is certainly 
‘susceptible of an interpretation’ that covers” Local’s 
formation-date defense. 546 F. 3d, at 1177, n. 4. 

The Court of Appeals overlooked the fact that this theory 
of the ratification dispute’s arbitrability fails if the CBA was 
not formed at the time the unions engaged in the acts that 
gave rise to Granite Rock’s strike claims. The unions began 
their strike on July 6, 2004, and Granite Rock filed its suit 
on July 9. If, as Local asserts, the CBA containing the par
ties’ arbitration clause was not ratified, and thus not formed, 
until August 22, there was no CBA for the July no-strike 
dispute to “arise under,” and thus no valid basis for the 
Court of Appeals’ conclusion that Granite Rock’s July 9 
claims arose under the CBA and were thus arbitrable along 
with, by extension, Local’s formation-date defense to those 
claims.12 See ibid. For the foregoing reasons, resolution of 
the parties’ dispute about whether the CBA was ratified in 
July or August was central to deciding Local’s arbitration 
demand. Accordingly, the Court of Appeals erred in holding 
that it was not necessary for the District Court to determine 
the CBA’s ratification date in order to decide whether the 
parties agreed to arbitrate Granite Rock’s no-strike claim 
or the ratification-date dispute Local raised as a defense to 
that claim. 

Local seeks to address this flaw in the Court of Appeals’ 
decision by arguing that in December 2004 the parties exe

12 This analysis pertains only to the Court of Appeals’ decision, which 
did not engage the 11th-hour retroactivity argument Local raised in its 
merits brief in this Court, and that we address below. 
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cuted a document that rendered the CBA effective as of 
May 1, 2004 (the date the prior CBA expired), and that 
this effective-date language rendered the CBA’s arbitration 
clause (but not its no-strike clause) applicable to the July 
strike period notwithstanding Local’s view that the agree
ment was ratified in August (which ratification date Local 
continues to argue controls the period during which the no-
strike clause applies). See Brief for Respondent Local, at 
26–27; Tr. of Oral Arg. 32, 37–39. The Court of Appeals did 
not rule on the merits of this claim (i. e., it did not decide 
whether the CBA’s effective-date language indeed renders 
some or all of the agreement’s provisions retroactively appli
cable to May 2004), and we need not do so either. Even 
accepting Local’s assertion that it raised this retroactivity 
argument in the District Court, see Brief for Respondent 
Local, at 26,13 Local did not raise this argument in the Court 
of Appeals. Nor, more importantly, did Local’s brief in op
position to Granite Rock’s petition for certiorari raise the 
argument as an alternative ground on which this Court could 
or should affirm the Court of Appeals’ judgment finding the 
ratification-date dispute arbitrable for the reasons discussed 
above. Accordingly, the argument is properly “deemed 
waived.” This Court’s Rule 15.2; Carcieri v. Salazar, 555 
U. S. 379, 396 (2009).14 

13 This claim is questionable because Local’s February 2005 references to 
the agreement “now in effect” are not obviously equivalent to the express 
retroactivity argument Local asserts in its merits brief in this Court. See 
Brief for Respondent Local, at 26–27. 

14 
Justice Sotomayor’s conclusion that we should nonetheless excuse 

Local’s waiver and consider the retroactivity argument, see post, at 318– 
319 (opinion concurring in part and dissenting in part), is flawed. This 
Court’s Rule 15.2 reflects the fact that our adversarial system assigns both 
sides responsibility for framing the issues in a case. The importance of 
enforcing the Rule is evident in cases where, as here, excusing a party’s 
noncompliance with it would require this Court to decide, in the first in
stance, a question whose resolution could affect this and other cases in a 
manner that the district court and court of appeals did not have an oppor
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C 

Although the foregoing is sufficient to reverse the Court 
of Appeals’ judgment, there is an additional reason to do so: 
The dispute here, whether labeled a formation dispute or not, 
falls outside the scope of the parties’ arbitration clause on 
grounds the presumption favoring arbitration cannot cure. 
Section 20 of the CBA provides in relevant part that “[a]ll 
disputes arising under this agreement shall be resolved in 
accordance with the [Grievance] procedure,” which includes 
arbitration. App. 434 (emphasis added); see also id., at 434– 
437. The parties’ ratification-date dispute cannot properly 
be characterized as falling within the (relatively narrow, cf., 
e. g., Drake Bakeries Inc., 370 U. S., at 256–257) scope of this 
provision for at least two reasons. First, we do not think 
the question whether the CBA was validly ratified on July 2, 
2004—a question that concerns the CBA’s very existence— 
can fairly be said to “arise under” the CBA. Second, even 
if the “arising under” language could in isolation be con
strued to cover this dispute, § 20’s remaining provisions all 
but foreclose such a reading by describing that section’s ar
bitration requirement as applicable to labor disagreements 
that are addressed in the CBA and are subject to its re
quirement of mandatory mediation. See App. 434–437 (re
quiring arbitration of disputes “arising under” the CBA, but 
only after the union and employer have exhausted manda
tory mediation, and limiting any arbitration decision under 
this provision to those “within the scope and terms of 
this agreement and . . . specifically limited to the matter 
submitted”). 

The Court of Appeals’ contrary conclusion does not find 
support in the text of § 20. The Court of Appeals’ only ef
fort to grapple with that text misses the point because it 
focuses on whether Granite Rock’s claim to enforce the 

tunity to consider, and that the parties’ arguments before this Court may 
not fully address. 
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CBA’s no-strike provisions could be characterized as “arising 
under” the agreement. See 546 F. 3d, at 1177, n. 4. Even 
assuming that claim can be characterized as “arising under” 
the CBA, it is not the issue here. The issue is whether the 
formation-date defense that Local raised in response to 
Granite Rock’s no-strike suit can be characterized as “arising 
under” the CBA. It cannot for the reasons we have ex
plained, namely, the CBA provision requiring arbitration of 
disputes “arising under” the CBA is not fairly read to include 
a dispute about when the CBA came into existence. The 
Court of Appeals erred in failing to address this question 
and holding instead that the arbitration clause is “susceptible 
of an interpretation” that covers Local’s formation-date de
fense to Granite Rock’s suit “[b]ecause Granite Rock is suing 
‘under’ the alleged new CBA” and “[a]rbitration clauses are 
to be construed very broadly.” Ibid.; see also id., at 1178. 

D 

Local’s remaining argument in support of the Court of Ap
peals’ judgment is similarly unavailing. Local reiterates the 
Court of Appeals’ conclusion that Granite Rock “implicitly” 
consented to arbitration when it sued to enforce the CBA’s 
no-strike and arbitrable grievance provisions. See Brief for 
Respondent Local, at 17–18. We do not agree that by seek
ing an injunction against the strike so the parties could arbi
trate the labor grievance that gave rise to it, Granite Rock 
also consented to arbitrate the ratification- (formation-) date 
dispute we address above. See 564 F. 3d, at 1178. It is of 
course true that when Granite Rock sought that injunction 
it viewed the CBA (and all of its provisions) as enforceable. 
But Granite Rock’s decision to sue for compliance with the 
CBA’s grievance procedures on strike-related matters does 
not establish an agreement, “implicit” or otherwise, to arbi
trate an issue (the CBA’s formation date) that Granite Rock 
did not raise, and that Granite Rock has always (and rightly, 
see Part II–C, supra) characterized as beyond the scope of 
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the CBA’s arbitration clause. The mere fact that Local 
raised the formation-date dispute as a defense to Granite 
Rock’s suit does not make that dispute attributable to Gran
ite Rock in the waiver or estoppel sense the Court of Appeals 
suggested, see 546 F. 3d, at 1178, much less establish that 
Granite Rock agreed to arbitrate it by suing to enforce the 
CBA as to other matters. Accordingly, we hold that the 
parties’ dispute over the CBA’s formation date was for the 
District Court, not an arbitrator, to resolve, and remand for 
proceedings consistent with that conclusion. 

III 
We turn now to the claims available on remand. The par

ties agree that Granite Rock can bring a breach-of-contract 
claim under LMRA § 301(a) against Local as a CBA signa
tory, and against IBT as Local’s agent or alter ego. See 
Brief for Respondent IBT 10–13; Reply Brief for Petitioner 
12–13, and n. 11.15 The question is whether Granite Rock 
may also bring a federal tort claim under § 301(a) for 
IBT’s alleged interference with the CBA.16 Brief for Peti

15 Although the parties concede the general availability of such a claim 
against IBT, they dispute whether Granite Rock abandoned its agency or 
alter ego allegations in the course of this litigation. Compare Brief for 
Respondent IBT 10 with Reply Brief for Petitioner 12–13, n. 11. Granite 
Rock concedes that it has abandoned its claim that IBT acted as Local’s 
undisclosed principal in orchestrating the ratification response to the 
July 2, 2004, CBA. See Plaintiff Granite Rock’s Memorandum of Points 
and Authorities in Opposition to Defendant IBT’s Motion To Dismiss in 
No. 5:04–cv–02767–JW (ND Cal., Aug. 7, 2006), Doc. 178, pp. 6, 8 (herein
after Points and Authorities). But Granite Rock insists that it preserved 
its argument that Local served as IBT’s agent or alter ego when Local 
denied ratification and engaged in unauthorized strike activity in July 
2004. Nothing in the record before us unequivocally refutes this asser
tion. See App. 306, 311–315, 318; Points and Authorities 6, n. 3. Accord
ingly, nothing in this opinion forecloses the parties from litigating these 
claims on remand. 

16 IBT argues that we should dismiss this question as improvidently 
granted because Granite Rock abandoned its tortious interference claim 
when it declared its intention to seek only contractual (as opposed to puni

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



310 GRANITE ROCK CO. v. TEAMSTERS 

Opinion of the Court 

tioner 32. The Court of Appeals joined virtually all other 
Circuits in holding that it would not recognize such a claim 
under § 301(a). 

Granite Rock asks us to reject this position as inconsistent 
with federal labor law’s goal of promoting industrial peace 
and economic stability through judicial enforcement of CBAs, 
as well as with our precedents holding that a federal common 
law of labor contracts is necessary to further this goal. See 
id., at 31; see also, e. g., Textile Workers v. Lincoln Mills of 
Ala., 353 U. S. 448, 451 (1957). Explaining that IBT’s con
duct in this case undermines the very core of the bargaining 
relationship federal labor laws exist to protect, Granite Rock 
argues that a federal common-law tort remedy for IBT’s con
duct is necessary because other potential avenues for deter
ring and redressing such conduct are either unavailable or 
insufficient. See Brief for Petitioner 32–33; Reply Brief for 
Petitioner 19–20. On the unavailable side of the ledger 
Granite Rock lists state-law tort claims, some of which this 
Court has held § 301(a) pre-empts, as well as administrative 
(unfair labor practices) claims, which Granite Rock says the 
National Labor Relations Board (NLRB) cannot entertain 
against international unions that (like IBT) are not part of 
the certified local bargaining unit they allegedly control. On 
the insufficient side of the ledger Granite Rock lists federal 
common-law breach-of-contract claims, which Granite Rock 
says are difficult to prove against non-CBA signatories like 
IBT because international unions structure their relation
ships with local unions in a way that makes agency or alter 
ego difficult to establish. Based on these assessments, 
Granite Rock suggests that this case presents us with the 

tive) damages on the claim. See Brief for Respondent IBT 16. We reject 
this argument, which confuses Granite Rock’s decision to forgo the pursuit 
of punitive damages on its claim with a decision to abandon the claim 
itself. The two are not synonymous, and IBT cites no authority for the 
proposition that Granite Rock must allege more than economic damages 
to state a claim on which relief could be granted. 
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choice of either recognizing the federal common-law tort 
claim Granite Rock seeks or sanctioning conduct inconsistent 
with federal labor statutes and our own precedents. See 
Brief for Petitioner 13–14. 

We do not believe the choice is as stark as Granite Rock 
implies. It is of course true that we have construed “[s]ec
tion 301 [to] authoriz[e] federal courts to fashion a body of 
federal law for the enforcement of collective bargaining 
agreements.” Lewis v. Benedict Coal Corp., 361 U. S. 459, 
470 (1960) (citing Lincoln Mills, supra). But we have also 
emphasized that in developing this common law we “did not 
envision any freewheeling inquiry into what the federal 
courts might find to be the most desirable rule.” Howard 
Johnson Co. v. Hotel Employees, 417 U. S. 249, 255 (1974). 
The balance federal statutes strike between employer and 
union relations in the collective-bargaining arena is carefully 
calibrated, see, e. g., NLRB v. Drivers, 362 U. S. 274, 289–290 
(1960), and as the parties’ briefs illustrate, creating a federal 
common-law tort cause of action would require a host of pol
icy choices that could easily upset this balance, see Brief for 
Respondent IBT 42–44; Reply Brief for Petitioner 22–25. It 
is thus no surprise that virtually all Courts of Appeals have 
held that federal courts’ authority to “create a federal com
mon law of collective bargaining agreements under section 
301” should be confined to “a common law of contracts, not a 
source of independent rights, let alone tort rights; for section 
301 is . . . a  grant of jurisdiction only to enforce contracts.” 
Brazinski v. Amoco Petroleum Additives Co., 6 F. 3d 1176, 
1180 (CA7 1993). We see no reason for a different result 
here because it would be premature to recognize the federal 
common-law tort Granite Rock requests in this case even 
assuming that § 301(a) authorizes us to do so. 

In reaching this conclusion, we emphasize that the ques
tion before us is a narrow one. It is not whether the conduct 
Granite Rock challenges is remediable, but whether we 
should augment the claims already available to Granite Rock 
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by creating a new federal common-law cause of action under 
§ 301(a). That we decline to do so does not mean that we 
approve of IBT’s alleged actions. Granite Rock describes a 
course of conduct that does indeed seem to strike at the 
heart of the collective-bargaining process federal labor laws 
were designed to protect. As the record in this case demon
strates, however, a new federal tort claim is not the only 
possible remedy for this conduct. Granite Rock’s allega
tions have prompted favorable judgments not only from a 
federal jury, but also from the NLRB. In proceedings that 
predated those in which the District Court entered judgment 
for Granite Rock on the CBA’s formation date,17 the NLRB 
concluded that a “complete agreement” was reached on 
July 2, and that Local and IBT violated federal labor laws 
by attempting to delay the CBA’s ratification pending execu
tion of a separate agreement favorable to IBT. See In re 
Teamsters Local 287, 347 N. L. R. B. 339, 340–341, and n. 1 
(2006) (applying the remedial order on the 2004 conduct to 
both Local and IBT on the grounds that IBT did not disaffil
iate from the AFL–CIO until July 25, 2005). 

These proceedings, and the proceedings that remain to be 
conducted on remand, buttress our conclusion that Granite 
Rock’s case for a new federal common-law cause of action is 
based on assumptions about the adequacy of other avenues 
of relief that are at least questionable because they have not 
been fully tested in this case and thus their efficacy is simply 
not before us to evaluate. Notably, Granite Rock (like IBT 
and the Court of Appeals) assumes that federal common law 
provides the only possible basis for the type of tort claim it 
wishes to pursue. See Brief for Respondent IBT 33–34; 

17 Although the NLRB and federal jury reached different conclusions 
with respect to the CBA’s ratification date, the discrepancy has little prac
tical significance because the NLRB’s remedial order against Local and 
IBT gives “retroactive effect to the terms of the [CBA of] July 2, 2004, as 
if ratified on that date.” In re Teamsters Local 287, 347 N. L. R. B. 339, 
340 (2006). 
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Reply Brief for Petitioner 16. But Granite Rock did not liti
gate below, and thus does not present us with occasion to 
address, whether state law might provide a remedy. See, 
e. g., Steelworkers v. Rawson, 495 U. S. 362, 369–371 (1990); 
Textron Lycoming Reciprocating Engine Div., AVCO Corp. 
v. Automobile Workers, 523 U. S. 653, 656, 658 (1998). Nor 
did Granite Rock fully explore the breach-of-contract and ad
ministrative causes of action it suggests are insufficient to 
remedy IBT’s conduct. For example, far from establishing 
that an agency or alter ego claim against IBT would be un
successful, the record in this case suggests it might be easier 
to prove than usual if, as the NLRB’s decision observes, IBT 
and Local were affiliated in 2004 in a way relevant to Granite 
Rock’s claims. See In re Teamsters Local 287, supra, at 
340, n. 6. Similarly, neither party has established that the 
NLRB itself could not issue additional relief against IBT. 
IBT’s amicus argues that the “overlap between Granite 
Rock’s § 301 claim against the IBT and the NLRB General 
Counsel’s unfair labor practice complaint against Local 287 
brings into play the [National Labor Relations Act] rule that 
an international union commits an unfair labor practice by 
causing its affiliated local unions to ‘impose extraneous non-
bargaining unit considerations into the collective bargaining 
process.’ ” Brief for American Federation of Labor and 
Congress of Industrial Organizations 30–31 (quoting Paper-
workers Local 620, 309 N. L. R. B. 44 (1992)). The fact that 
at least one Court of Appeals has recognized the viability of 
such a claim, see Kobell v. United Paperworkers Int’l Union, 
965 F. 2d 1401, 1407–1409 (CA6 1992), further persuades us 
that Granite Rock’s arguments do not justify recognition of 
a new federal tort claim under § 301(a). 

* * * 

We reverse the Court of Appeals’ judgment on the arbitra
bility of the parties’ formation-date dispute, affirm its judg
ment dismissing Granite Rock’s claims against IBT to the 
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extent those claims depend on the creation of a new federal 
common-law tort cause of action under § 301(a), and remand 
the case for further proceedings consistent with this opinion. 

It is so ordered. 

Justice Sotomayor, with whom Justice Stevens joins, 
concurring in part and dissenting in part. 

I join Part III of the Court’s opinion, which holds that 
petitioner Granite Rock’s tortious interference claim against 
respondent International Brotherhood of Teamsters (IBT) is 
not cognizable under § 301(a) of the Labor Management Rela
tions Act, 1947 (LMRA), 29 U. S. C. § 185(a). I respectfully 
dissent, however, from the Court’s conclusion that the ar
bitration provision in the collective-bargaining agreement 
(CBA) between Granite Rock and IBT Local 287 does not 
cover the parties’ dispute over whether Local 287 breached 
the CBA’s no-strike clause. In my judgment, the parties 
clearly agreed in the CBA to have this dispute resolved by 
an arbitrator, not a court. 

The legal principles that govern this case are simpler than 
the Court’s exposition suggests. Arbitration, all agree, “is 
a matter of contract and a party cannot be required to submit 
to arbitration any dispute which [it] has not agreed so to 
submit.” Steelworkers v. Warrior &  Gulf Nav. Co.,  363 
U. S. 574, 582 (1960). Before ordering parties to arbitrate, 
a court must therefore confirm (1) that the parties have an 
agreement to arbitrate and (2) that the agreement covers 
their dispute. See ante, at 299–300. In determining the 
scope of an arbitration agreement, “there is a presumption 
of arbitrability in the sense that ‘[a]n order to arbitrate the 
particular grievance should not be denied unless it may be 
said with positive assurance that the arbitration clause is 
not susceptible of an interpretation that covers the asserted 
dispute. Doubts should be resolved in favor of coverage.’ ” 
AT&T Technologies, Inc. v. Communications Workers, 475 
U. S. 643, 650 (1986) (quoting Warrior, 363 U. S., at 582–583); 
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see also John Wiley & Sons, Inc. v. Livingston, 376 U. S. 
543, 550, n. 4 (1964) (“[W]hen a contract is scrutinized for 
evidence of an intention to arbitrate a particular kind of 
dispute, national labor policy requires, within reason, that 
an interpretation that covers the asserted dispute . . . be 
favored” (emphasis deleted; internal quotation marks 
omitted)).1 

The application of these established precepts to the facts 
of this case strikes me as equally straightforward: It is undis
puted that Granite Rock and Local 287 executed a CBA in 
December 2004. The parties made the CBA retroactively 
“effect[ive] from May 1, 2004,” the day after the expiration 
of their prior collective-bargaining agreement. App. to Pet. 
for Cert. A–190. Among other things, the CBA prohibited 
strikes and lockouts. Id., at A–181. The CBA authorized 
either party, in accordance with certain grievance proce
dures, to “refe[r] to arbitration” “[a]ll disputes arising under 
this agreement,” except for three specified “classes of dis
putes” not implicated here. Id., at A–176 to A–179. 

Granite Rock claims that Local 287 breached the CBA’s 
no-strike clause by engaging in a work stoppage in July 2004. 
Local 287 contests this claim. Specifically, it contends that 
it had no duty to abide by the no-strike clause in July be
cause it did not vote to ratify the CBA until August. As I 
see it, the parties’ disagreement as to whether the no-strike 

1 When the question is “ ‘who (primarily) should decide arbitrability’ ” 
(as opposed to “ ‘whether a particular merits-related dispute is arbitra
ble’ ”), “the law reverses the presumption.” First Options of Chicago, 
Inc. v. Kaplan, 514 U. S. 938, 944–945 (1995). In other words, “[u]nless 
the parties clearly and unmistakably provide otherwise,” it is presumed 
that courts, not arbitrators, are responsible for resolving antecedent ques
tions concerning the scope of an arbitration agreement. AT&T Technolo
gies, Inc. v. Communications Workers, 475 U. S. 643, 649 (1986). As the 
majority correctly observes, ante, at 297–298, n. 5, this case does not impli
cate the reversed presumption because both parties accept that a court, 
not an arbitrator, should resolve their current disagreement about 
whether their underlying dispute is arbitrable. 
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clause proscribed the July work stoppage is plainly a “dis
put[e] arising under” the CBA and is therefore subject to 
arbitration as Local 287 demands. Indeed, the parties’ no-
strike dispute is indistinguishable from myriad other dis
putes that an employer and union might have concerning the 
interpretation and application of the substantive provisions 
of a collective-bargaining agreement. These are precisely 
the sorts of controversies that labor arbitrators are called 
upon to resolve every day. 

The majority seems to agree that the CBA’s arbitration 
provision generally encompasses disputes between Granite 
Rock and Local 287 regarding the parties’ compliance with 
the terms of the CBA, including the no-strike clause. The 
majority contends, however, that Local 287’s “formation-date 
defense” raises a preliminary question of contract formation 
that must be resolved by a court rather than an arbitrator. 
Ante, at 305. The majority’s reasoning appears to be the 
following: If Local 287 did not ratify the CBA until August, 
then there is “no valid basis” for applying the CBA’s arbitra
tion provision to events that occurred in July. Ibid. 

The majority’s position is flatly inconsistent with the lan
guage of the CBA. The parties expressly chose to make the 
agreement effective from May 1, 2004. As a result, “the 
date on which [the] agreement was ratified” does not, as the 
majority contends, determine whether the parties’ dispute 
about the permissibility of the July work stoppage falls 
within the scope of the CBA’s arbitration provision. Ante, 
at 304. When it comes to answering the arbitrability ques
tion, it is entirely irrelevant whether Local 287 ratified the 
CBA in August (as it contends) or in July (as Granite Rock 
contends). In either case, the parties’ dispute—which post
dates May 1—clearly “aris[es] under” the CBA, which is all 
the arbitration provision requires to make a dispute refer
able to an arbitrator. Cf. Litton Financial Printing Div., 
Litton Business Systems, Inc. v. NLRB, 501 U. S. 190, 201 
(1991) (recognizing that “a collective-bargaining agreement 
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might be drafted so as to eliminate any hiatus between expi
ration of the old and execution of the new agreement”).2 

Given the CBA’s express retroactivity, the majority errs in 
treating Local 287’s ratification-date defense as a “formation 
dispute” subject to judicial resolution. Ante, at 303. The 
defense simply goes to the merits of Granite Rock’s claim: 
Local 287 maintains that the no-strike clause should not be 
construed to apply to the July work stoppage because it had 
not ratified the CBA at the time of that action. Cf. First 
Options of Chicago, Inc. v. Kaplan, 514 U. S. 938, 942 (1995) 
(distinguishing a disagreement that “makes up the merits of 
the dispute” from a disagreement “about the arbitrability of 
the dispute”). Accordingly, the defense is necessarily a mat
ter for the arbitrator, not the court. See AT&T, 475 U. S., 
at 651 (“[I]t is for the arbitrator to determine the relative 
merits of the parties’ substantive interpretations of the 
agreement”). Indeed, this Court has been emphatic that 
“courts . . . have no business weighing the merits of the 
grievance.” Steelworkers v. American Mfg. Co., 363 U. S. 
564, 568 (1960). “When the judiciary undertakes to deter
mine the merits of a grievance under the guise of inter
preting the [arbitration provisions] of collective bargaining 
agreements, it usurps a function . . . entrusted to the arbitra
tion tribunal.” Id., at 569; see also AT&T, 475 U. S., at 649 
(“[I]n deciding whether the parties have agreed to submit a 
particular grievance to arbitration, a court is not to rule on 
the potential merits of the underlying claims”); Warrior, 363 
U. S., at 582, 585 (“[T]he judicial inquiry under [LMRA] § 301 

2 Notably, at the time they executed the CBA in December 2004, the 
parties were well aware that they disagreed about the legitimacy of the 
July work stoppage. Yet they made the CBA retroactive to May and 
declined to carve out their no-strike dispute from the arbitration provision, 
despite expressly excluding three other classes of disputes from arbitra
tion. Cf. Steelworkers v. Warrior & Gulf Nav. Co.,  363 U. S. 574, 584–585 
(1960) (“In the absence of any express provision excluding a particular 
grievance from arbitration, we think only the most forceful evidence of a 
purpose to exclude the claim from arbitration can prevail”). 
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must be strictly confined to the question whether the reluc
tant party did agree to arbitrate the grievance”; “the court 
should view with suspicion an attempt to persuade it to be
come entangled in the construction of the substantive provi
sions of a labor agreement”). 

Attempting to sidestep this analysis, the majority declares 
that Local 287 waived its retroactivity argument by failing 
in the courts below to challenge Granite Rock’s consistent 
characterization of the parties’ dispute as one of contract for
mation. See ante, at 306. As a result of Local 287’s omis
sion, the District Court and Court of Appeals proceeded 
under the understanding that this case presented a forma
tion question. It was not until its merits brief in this Court 
that Local 287 attempted to correct this mistaken premise 
by pointing to the parties’ execution of the December 2004 
CBA with its May 2004 effective date. This Court’s Rules 
“admonis[h] [counsel] that they have an obligation to the 
Court to point out in the brief in opposition [to certiorari], 
and not later, any perceived misstatement made in the peti
tion [for certiorari]”; nonjurisdictional arguments not raised 
at that time “may be deemed waived.” This Court’s Rule 
15.2. Although it is regrettable and inexcusable that Local 
287 did not present its argument earlier, I do not see it as 
one we can ignore. The question presented in this case pre
supposes that “it is disputed whether any binding contract 
exists.” Brief for Petitioner i. Because it is instead undis
puted that the parties executed a binding contract in Decem
ber 2004 that was effective as of May 2004, we can scarcely 
pretend that the parties have a formation dispute. Consid
eration of this fact is “a ‘predicate to an intelligent resolution’ 
of the question presented, and therefore ‘fairly included 
therein.’ ” Ohio v. Robinette, 519 U. S. 33, 38 (1996) (quoting 
Vance v. Terrazas, 444 U. S. 252, 258, n. 5 (1980); this Court’s 
Rule 14.1(a)). Indeed, by declining to consider the plain 
terms of the parties’ agreement, the majority offers little 
more than “an opinion advising what the law would be upon 
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a hypothetical state of facts.” Aetna Life Ins. Co. v. Ha-
worth, 300 U. S. 227, 241 (1937). In view of the CBA’s effec
tive date, I would hold that the parties agreed to arbitrate 
the no-strike dispute, including Local 287’s ratification-date 
defense, and I would affirm the judgment below on this alter
native ground. Cf. Dandridge v. Williams, 397 U. S. 471, 
475, n. 6 (1970) (“The prevailing party may, of course, assert 
in a reviewing court any ground in support of [the] judgment, 
whether or not that ground was relied upon or even consid
ered by the trial court”). 
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MAGWOOD v. PATTERSON, WARDEN, et al. 

certiorari to the united states court of appeals for 
the eleventh circuit 

No. 09–158. Argued March 24, 2010—Decided June 24, 2010 

Petitioner Magwood was sentenced to death for murder. After the Ala
bama courts denied relief on direct appeal and in postconviction pro
ceedings, he sought federal habeas relief. The District Court condition
ally granted the writ as to his sentence, mandating that he be released 
or resentenced. The state trial court sentenced him to death a second 
time. He filed another federal habeas application, challenging this new 
sentence on the grounds that he did not have fair warning at the time 
of his offense that his conduct would permit a death sentence under 
Alabama law, and that his attorney rendered ineffective assistance dur
ing the resentencing proceeding. The District Court once again condi
tionally granted the writ. The Eleventh Circuit reversed, holding in 
relevant part that Magwood’s challenge to his new death sentence was 
an unreviewable “second or successive” challenge under 28 U. S. C. 
§ 2244(b) because he could have raised his fair-warning claim in his ear
lier habeas application. 

Held: The judgment is reversed, and the case is remanded. 

555 F. 3d 968, reversed and remanded. 
Justice Thomas delivered the opinion of the Court, except as to 

Part IV–B, concluding that because Magwood’s habeas application chal
lenges a new judgment for the first time, it is not “second or successive” 
under § 2244(b). Pp. 330–337, 338–343. 

(a) This case turns on when a claim should be deemed to arise in a 
“second or successive habeas corpus application.” §§ 2244(b)(1), (2). 
The State contends that § 2244(b), as amended by the Antiterrorism and 
Effective Death Penalty Act of 1996 (AEDPA), should be read to bar 
claims that a prisoner had a prior opportunity to present. Under this 
“one opportunity” rule, Magwood’s fair-warning claim was “second or 
successive” because he had an opportunity to raise it in his first applica
tion but did not. Magwood counters that § 2244(b) should not apply to 
a first application challenging a new judgment intervening between ha
beas applications. This Court agrees. The phrase “second or succes
sive” is not defined by AEDPA and it is a “term of art.” Slack v. Mc
Daniel, 529 U. S. 473, 486. To determine its meaning, the Court looks 
first to the statutory context. Section 2244(b)’s limitations apply only 
to a “habeas corpus application under section 2254,” i. e., an application 
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on “behalf of a person in custody pursuant to the judgment of a State 
court,” § 2254(b)(1). Both § 2254(b)’s text and the relief it provides indi
cate that “second or successive” must be interpreted with respect to the 
judgment challenged. A § 2254 petitioner “seeks invalidation . . . of the 
judgment authorizing [his] confinement,” Wilkinson v. Dotson, 544 U. S. 
74, 83. If a conditional writ is granted, “the State may seek a new 
judgment (through a new trial or a new sentencing proceeding).” Ibid. 
The State errs in contending that, if § 2254 is relevant at all, “custody” 
and not “judgment,” is the proper reference because unlawful “custody” 
is the “substance” requirement for habeas relief. This argument is un
persuasive. Section 2254 articulates the kind of custody that may be 
challenged under § 2254. Because § 2254 applies only to custody pursu
ant to a state-court judgment, that “judgment” is inextricable and es
sential to relief. It is a requirement that distinguishes § 2254 from 
other statutes permitting constitutional relief. See, e. g., §§ 2255, 2241. 
The State’s “custody”-based rule is also difficult to justify because 
applying “second or successive” to any subsequent application filed be
fore a prisoner’s release would require a prisoner who remains in contin
uous custody for an unrelated conviction to satisfy § 2244(b)’s strict 
rules to challenge the unrelated conviction for the first time. Nothing 
in the statutory text or context supports such an anomalous result. 
Pp. 330–334. 

(b) This Court is also not convinced by the State’s argument that a 
“one opportunity” rule would be consistent with the statute and should 
be adopted because it better reflects AEDPA’s purpose of preventing 
piecemeal litigation and gamesmanship. AEDPA uses “second or suc
cessive” to modify “application,” not “claim” as the State contends, and 
this Court has refused to adopt an interpretation of § 2244(b) that would 
“elid[e] the difference between an ‘application’ and a ‘claim,’ ” Artuz 
v. Bennett, 531 U. S. 4, 9. The State’s reading also reflects a more 
fundamental error. It would undermine or render superfluous much 
of § 2244(b)(2). In some circumstances, it would increase the restric
tions on review by applying pre-AEDPA abuse-of-the-writ rules 
where § 2244(b)(2) imposes no restrictions. In others, it would de
crease the restrictions on review by applying more lenient pre-AEDPA 
abuse-of-the-writ rules where § 2244(b) mandates stricter require
ments. Pp. 334–336. 

(c) This Court’s interpretation of § 2244(b) is consistent with its prece
dents. Because none of the pre-AEDPA cases that the State invokes, 
e.  g., Wong Doo  v. United States, 265 U. S. 239, applies “second or succes
sive” to an application challenging a new judgment, these cases shed 
no light on the question presented here. Nor do post-AEDPA cases 
contradict the approach adopted here. Only Burton v. Stewart, 549 
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U. S. 147, comes close to addressing the threshold question whether an 
application is “second or successive” if it challenges a new judgment, 
and that decision confirms that the existence of a new judgment is dis-
positive. In holding that both of the petitioner’s habeas petitions had 
challenged the same judgment, this Court in Burton expressly recog
nized that had there been a new judgment intervening between the 
habeas petitions, the result might have been different. Here, there is 
such an intervening judgment. This is Magwood’s first application chal
lenging that intervening judgment. Magwood challenges not the trial 
court’s error in his first sentencing, but the court’s new error when it 
conducted a full resentencing and reviewed the aggravating evidence 
afresh. Pp. 336–337, 338–342. 

(d) Because Magwood has not attempted to challenge his underlying 
conviction, the Court has no occasion to address the State’s objection 
that this reading of § 2244(b) allows a petitioner who obtains a condi
tional writ as to his sentence to file a subsequent application challenging 
not only his resulting, new sentence, but also his original, undisturbed 
conviction. Nor does the Court address whether Magwood’s fair-
warning claim is procedurally defaulted or whether the Eleventh Circuit 
erred in rejecting his ineffective-assistance-of-counsel claim. P. 342. 

Thomas, J., delivered the opinion of the Court, except as to Part IV–B. 
Scalia, J., joined in full, and Stevens, Breyer, and Sotomayor, 
JJ., joined, except as to Part IV–B. Breyer, J., filed an opinion concur
ring in part and concurring in the judgment, in which Stevens and Soto-

mayor, JJ., joined, post, p. 343. Kennedy, J., filed a dissenting opinion, 
in which Roberts, C. J., and Ginsburg and Alito, JJ., joined, post, p. 343. 

Jeffrey L. Fisher, by appointment of the Court, 558 U. S. 
1108, argued the cause for petitioner. With him on the 
briefs were Pamela S. Karlan, Amy Howe, Kevin K. Rus
sell, James A. Power, Jr., Marguerite Del Valle, and Thomas 
C. Goldstein. 

Corey L. Maze, Solicitor General of Alabama, argued the 
cause for respondents. With him on the brief were Troy 
King, Attorney General, and Beth Jackson Hughes and J. 
Clayton Crenshaw, Assistant Attorneys General.* 

*John H. Blume, Keir M. Weyble, Timothy K. Ford, Henry A. Martin, 
and Jonathan D. Hacker filed a brief for the National Association of Crimi
nal Defense Lawyers et al. as amici curiae urging reversal. 

[Footnote is continued on p. 323] 
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Justice Thomas delivered the opinion of the Court, ex
cept as to Part IV–B. 

Petitioner Billy Joe Magwood was sentenced to death for 
murdering a sheriff. After the Alabama courts denied relief 
on direct appeal and in postconviction proceedings, Magwood 
filed an application for a writ of habeas corpus in Federal 
District Court, challenging both his conviction and his sen
tence. The District Court conditionally granted the writ as 
to the sentence, mandating that Magwood either be released 
or resentenced. The state trial court conducted a new sen
tencing hearing and again sentenced Magwood to death. 
Magwood filed an application for a writ of habeas corpus in 
federal court challenging this new sentence. The District 
Court once again conditionally granted the writ, finding con
stitutional defects in the new sentence. The Court of Ap
peals for the Eleventh Circuit reversed, holding in relevant 
part that Magwood’s challenge to his new death sentence 
was an unreviewable “second or successive” challenge under 
28 U. S. C. § 2244(b) because he could have mounted the same 
challenge to his original death sentence. We granted certio
rari, and now reverse. Because Magwood’s habeas applica-

A brief of amici curiae urging affirmance was filed for the State of 
South Carolina et al. by Henry D. McMaster, Attorney General of South 
Carolina, John W. McIntosh, Chief Deputy Attorney General, Donald J. 
Zelenka, Assistant Deputy Attorney General, Melody J. Brown, Assistant 
Attorney General, and Dan Schweitzer, by Kevin T. Kane, Chief State’s 
Attorney of Connecticut, and by the Attorneys General for their respec
tive States as follows: John W. Suthers of Colorado, Joseph R. Biden III 
of Delaware, Bill McCollum of Florida, Lawrence G. Wasden of Idaho, 
Steve Six of Kansas, Jack Conway of Kentucky, James D. “Buddy” Cald
well of Louisiana, Jim Hood of Mississippi, Steve Bullock of Montana, Jon 
Bruning of Nebraska, Catherine Cortez Masto of Nevada, Gary K. King 
of New Mexico, Wayne Stenehjem of North Dakota, W. A. Drew Edmond-
son of Oklahoma, Thomas W. Corbett, Jr., of Pennsylvania, Marty J. 
Jackley of South Dakota, Greg Abbott of Texas, Mark L. Shurtleff of Utah, 
Kenneth T. Cuccinelli II of Virginia, Robert M. McKenna of Washington, 
and Bruce A. Salzburg of Wyoming. 
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tion 1 challenges a new judgment for the first time, it is not 
“second or successive” under § 2244(b). 

I 

After a conviction for a drug offense, Magwood served sev
eral years in the Coffee County Jail in Elba, Alabama, under 
the watch of Sheriff C. F. “Neil” Grantham. During his in
carceration, Magwood, who had a long history of mental ill
ness, became convinced that Grantham had imprisoned him 
without cause, and vowed to get even upon his release. 
Magwood followed through on his threat. On the morning 
of March 1, 1979, shortly after his release, he parked outside 
the jail and awaited the sheriff ’s arrival. When Grantham 
exited his car, Magwood shot him and fled the scene. 

Magwood was indicted by a grand jury for the murder of 
an on-duty sheriff, a capital offense under Ala. Code § 13– 
11–2(a)(5) (1975).2 He was tried in 1981. The prosecution 
asked the jury to find Magwood guilty of aggravated murder 
as charged in the indictment, and sought the death penalty. 
Magwood pleaded not guilty by reason of insanity; however, 
the jury found him guilty of capital murder under § 13–11– 
2(a)(5), and imposed the sentence of death based on the ag
gravation charged in the indictment. In accordance with 
Alabama law, the trial court reviewed the basis for the jury’s 
decision. See §§ 13–11–3, 13–11–4. Although the court did 
not find the existence of any statutory “aggravating circum
stance” under § 13–11–6, the court relied on Ex parte Kyzer, 

1 Although 28 U. S. C. § 2244(b) refers to a habeas “application,” we use 
the word “petition” interchangeably with the word “application,” as we 
have in our prior cases. 

2 At the time of the murder, Ala. Code § 13–11–2(a) provided: “If the 
jury finds the defendant guilty, it shall fix the punishment at death when 
the defendant is charged by indictment with any of the following offenses 
and with aggravation, which must also be averred in the indictment . . . .” 
The offenses included “murder of any . . . sheriff . . .  while . . . on  duty or 
because of some official or job-related act.” § 13–11–2(a)(5). The same 
statute set forth a list of “aggravating circumstances,” § 13–11–6, but the 
trial court found that none existed in Magwood’s case. 
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399 So. 2d 330 (Ala. 1981), to find that murder of a sheriff 
while “on duty or because of some official or job-related act,” 
§ 13–11–2(a)(5), is a capital felony that, by definition, involves 
aggravation sufficient for a death sentence.3 The trial court 
found that Magwood’s young age (27 at the time of the of
fense) and lack of significant criminal history qualified as 
mitigating factors, but found no mitigation related to Mag
wood’s mental state. Weighing the aggravation against the 
two mitigating factors, the court approved the sentence of 
death. The Alabama courts affirmed. Magwood v. State, 
426 So. 2d 918, 929 (Ala. Crim. App. 1982); Ex parte Mag-
wood, 426 So. 2d 929, 932 (Ala. 1983). We denied certiorari. 
Magwood v. Alabama, 462 U. S. 1124 (1983). After the Ala
bama Supreme Court set an execution date of July 22, 1983, 
Magwood filed a coram nobis petition and an application for 
a stay of execution. The trial court held a hearing on the 
petition and denied relief on July 18, 1983.4 

3 As relevant here, Kyzer did away with the prior Alabama rule that an 
aggravating component of a capital felony could not double as an aggravat
ing factor supporting a capital sentence. In Kyzer, the defendant had 
been sentenced to death for the intentional murder of “two or more human 
beings” under § 13–11–2(a)(10). 399 So. 2d, at 332. The crime of murder, 
so defined, was aggravated by its serial nature, just as Magwood’s crime 
of murder, as defined under § 13–11–2(a)(5), was aggravated by the fact 
that he killed an on-duty sheriff because of the sheriff ’s job-related acts. 
In Kyzer, the Alabama Supreme Court ultimately remanded for a new 
trial but, in order to guide the lower court on remand, addressed whether 
the aggravation in the charged crime, see § 13–11–2(a)(10), was sufficient 
to impose a sentence of death even without a finding of any “aggravating 
circumstance” enumerated in § 13–11–6. Id., at 337. The court ruled 
that if the defendant was convicted under § 13–11–2(a)(10), “the jury and 
the trial judge at the sentencing hearing may find the aggravation averred 
in the indictment as the aggravating circumstance, even though the aggra
vation is not listed in § 13–11–6 as an aggravating circumstance.” Id., at 
339 (internal quotation marks omitted). 

4 The Alabama Court of Criminal Appeals subsequently affirmed the 
denial of Magwood’s coram nobis petition, Magwood v. State, 449 So. 2d 
1267 (1984), and the Alabama Supreme Court denied Magwood’s motion to 
file an out-of-time appeal from that decision, Ex parte Magwood, 453 So. 2d 
1349 (1984). 
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Eight days before his scheduled execution, Magwood filed 
an application for a writ of habeas corpus under 28 U. S. C. 
§ 2254, and the District Court granted a stay of execution. 
After briefing by the parties, the District Court upheld Mag
wood’s conviction but vacated his sentence and conditionally 
granted the writ based on the trial court’s failure to find 
statutory mitigating circumstances relating to Magwood’s 
mental state.5 Magwood v. Smith, 608 F. Supp. 218, 225– 
226, 229 (MD Ala. 1985). The Court of Appeals affirmed. 
Magwood v. Smith, 791 F. 2d 1438, 1450 (CA11 1986). 

In response to the conditional writ, the state trial court 
held a new sentencing proceeding in September 1986. This 
time, the judge found that Magwood’s mental state, as well 
as his age and lack of criminal history, qualified as statutory 
mitigating circumstances. As before, the court found that 
Magwood’s capital felony under § 13–11–2(a)(5) included suf
ficient aggravation to render him death eligible. In his pro
posed findings, Magwood’s attorney agreed that Magwood’s 
offense rendered him death eligible, but argued that a death 
sentence would be inappropriate in light of the mitigating 
factors. The trial court imposed a penalty of death, stating 
on the record that the new “judgment and sentence [were] 
the result of a complete and new assessment of all of the 
evidence, arguments of counsel, and law.” Sentencing Tr., 
R. Tab 1, p. R–25. The Alabama courts affirmed, Magwood 
v. State, 548 So. 2d 512, 516 (Ala. Crim. App. 1988); Ex parte 
Magwood, 548 So. 2d 516, 516 (Ala. 1988), and this Court 
denied certiorari, Magwood v. Alabama, 493 U. S. 923 (1989). 

Magwood filed a petition for relief under Alabama’s former 
Temporary Rule of Criminal Procedure 20 (1987) (now Ala. 

5 See Ala. Code § 13–11–7 (“Mitigating circumstances shall be the fol
lowing: . . . (2) The capital felony was committed while the defendant 
was under the influence of extreme mental or emotional disturbance; . . .  
(6) The capacity of the defendant to appreciate the criminality of his con
duct or to conform his conduct to the requirements of law was substan
tially impaired”). 
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Rule Crim. Proc. 32) (Rule 20 petition) claiming, inter alia, 
that his death sentence exceeded the maximum sentence au
thorized by statute; that his death sentence violated the 
Fifth, Eighth, and Fourteenth Amendments because it 
rested upon an unforeseeable interpretation of the capital 
sentencing statute; and that his attorney rendered ineffec
tive assistance of counsel during resentencing. The trial 
court denied relief. It held that the statutory basis for Mag
wood’s death sentence had been affirmed on direct appeal 
and could not be relitigated. The trial court also held that 
Magwood’s attorney played no substantive role in the resen
tencing and had no obligation to dispute the aggravation, 
given that the District Court had required only that the trial 
court consider additional mitigating factors. 

Magwood appealed the denial of his Rule 20 petition, ar
guing, inter alia, that his sentence was unconstitutional be
cause he did not have fair warning that his offense could be 
punished by death, and that he received constitution
ally ineffective assistance of counsel at resentencing. See 
Record in Appeal No. 92–843 (Ala. Crim. App.), Tab 25, 
pp. 23–24, 53–61. 

The Alabama Court of Criminal Appeals affirmed, citing 
its decision on direct appeal as to the propriety of the death 
sentence. Magwood v. State, 689 So. 2d 959, 965 (1996) (cit
ing Kyzer, supra, and Jackson v. State, 501 So. 2d 542 (Ala. 
Crim. App. 1986)).6 The Alabama Supreme Court denied 
certiorari, 689 So. 2d, at 959, as did this Court, Magwood v. 
Alabama, 522 U. S. 836 (1997). 

In April 1997, Magwood sought leave to file a second or 
successive application for a writ of habeas corpus challenging 
his 1981 judgment of conviction. See § 2244(b)(3)(A) (re
quiring authorization from the Court of Appeals to file a sec

6 In Jackson v. State, 501 So. 2d, at 544, the Alabama Court of Criminal 
Appeals held that Kyzer supported a death sentence for a defendant who 
was convicted for an offense committed before Kyzer was decided but was 
resentenced after that decision. 
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ond or successive application). The Court of Appeals denied 
his request. In re Magwood, 113 F. 3d 1544 (CA11 1997). 
He simultaneously filed a petition for a writ of habeas corpus 
challenging his new death sentence, which the District Court 
conditionally granted. Magwood v. Culliver, 481 F. Supp. 
2d 1262, 1295 (MD Ala. 2007). In that petition, Magwood 
again argued that his sentence was unconstitutional because 
he did not have fair warning at the time of his offense that 
his conduct would be sufficient to warrant a death sentence 
under Alabama law, and that his attorney rendered ineffec
tive assistance during the resentencing proceeding. 

Before addressing the merits of Magwood’s fair-warning 
claim, the District Court sua sponte considered whether the 
application was barred as a “successive petition” under 
§ 2244, and concluded that it was not. Id., at 1283–1284 
(“[H]abeas petitions challenging the constitutionality of a re-
sentencing proceeding are not successive to petitions that 
challenge the underlying conviction and original sentence” 
(citing 2 R. Hertz & J. Liebman, Federal Habeas Corpus 
Practice and Procedure § 28.3b(i), p. 1412 (5th ed. 2005) (here
inafter Hertz & Liebman) (“When a petitioner files a second 
or subsequent petition to challenge a criminal judgment 
other than the one attacked in an earlier petition, it cannot 
be said that the two petitions are ‘successive’ ” (emphasis in 
original)))). 

The District Court rejected the State’s argument that 
Magwood had procedurally defaulted the fair-warning claim 
by failing to present it adequately to the state courts, noting 
that Magwood had presented the claim both in his Rule 20 
petition and on appeal from the denial of that petition. 481 
F. Supp. 2d, at 1285–1286; supra, at 326–327. Addressing 
the merits, the District Court ruled that Magwood’s death 
sentence was unconstitutional because “at the time of the 
offense conduct, Magwood did not have fair notice that he 
could be sentenced to death absent at least one aggravating 
circumstance enumerated in former 1975 Ala. Code § 13– 
11–6.” 481 F. Supp. 2d, at 1285. The District Court also 
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found the state court’s grounds for rejecting Magwood’s 
ineffective-assistance claim unreasonable in light of clearly es
tablished federal law, noting that Magwood’s attorney in fact 
had engaged substantively in the “complete and new” resen
tencing, and although the attorney could not be expected to 
object on state-law grounds foreclosed by precedent, he was 
clearly ineffective for failing to raise the federal fair-warning 
claim. Id., at 1294 (internal quotation marks omitted). 

The Court of Appeals reversed in relevant part. 555 F. 3d 
968 (CA11 2009). It concluded that the first step in determin
ing whether § 2244(b) applies is to “separate the new claims 
challenging the resentencing from the old claims that were or 
should have been presented in the prior application.” Id., at 
975 (internal quotation marks omitted). Under the Court of 
Appeals’ approach, any claim that “challenge[s] the new, 
amended component of the sentence” should be “regarded as 
part of a first petition,” and any claim that “challenge[s] any 
component of the original sentence that was not amended” 
should be “regarded as part of a second petition.” Ibid. 
Applying this test, the court held that because Magwood’s 
fair-warning claim challenged the trial court’s reliance on the 
same (allegedly improper) aggravating factor that the trial 
court had relied upon for Magwood’s original sentence, his 
claim was governed by § 2244(b)’s restrictions on “second or 
successive” habeas applications. Id., at 975–976. The Court 
of Appeals then dismissed the claim because Magwood did not 
argue that it was reviewable under one of the exceptions to 
§ 2244(b)’s general rule requiring dismissal of claims first pre
sented in a successive application.7 See id., at 976. 

7 The court treated Magwood’s ineffective-assistance claim as new and 
free of the restrictions of § 2244(b)(2), but reversed on the merits: “While 
there was a possible objection, Alabama’s highest court had said in Kyzer 
that a § 13–11–2 aggravating factor could be used as an aggravating cir
cumstance. We are not prepared to require counsel to raise an argument 
that has already been decided adversely to his client’s position by a state’s 
highest court in order to avoid being found ineffective.” 555 F. 3d, at 
977–978. 
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We granted certiorari to determine whether Magwood’s 
application challenging his 1986 death sentence, imposed as 
part of resentencing in response to a conditional writ from 
the District Court, is subject to the constraints that § 2244(b) 
imposes on the review of “second or successive” habeas appli
cations. 558 U. S. 1023 (2009). 

II 

As amended by the Antiterrorism and Effective Death 
Penalty Act of 1996 (AEDPA), 28 U. S. C. § 2244(b) provides 
in relevant part: 

“(1) A claim presented in a second or successive ha
beas corpus application under section 2254 that was pre
sented in a prior application shall be dismissed. 

“(2) A claim presented in a second or successive ha
beas corpus application under section 2254 that was 
not presented in a prior application shall be dismissed 
unless— 

“(A) the applicant shows that the claim relies on a 
new rule of constitutional law, made retroactive to cases 
on collateral review by the Supreme Court, that was 
previously unavailable; or 

“(B)(i) the factual predicate for the claim could not 
have been discovered previously through the exercise of 
due diligence; and 

“(ii) the facts underlying the claim, if proven and 
viewed in light of the evidence as a whole, would be 
sufficient to establish by clear and convincing evidence 
that, but for constitutional error, no reasonable fact-
finder would have found the applicant guilty of the un
derlying offense.” 

This case turns on the meaning of the phrase “second or 
successive” in § 2244(b). More specifically, it turns on when 
a claim should be deemed to arise in a “second or successive 
habeas corpus application.” §§ 2244(b)(1), (2). If an appli
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cation is “second or successive,” the petitioner must obtain 
leave from the court of appeals before filing it with the dis
trict court. See § 2244(b)(3)(A). The district court must 
dismiss any claim presented in an authorized second or suc
cessive application unless the applicant shows that the claim 
satisfies certain statutory requirements. See § 2244(b)(4). 
Thus, if Magwood’s application was “second or successive,” 
the District Court should have dismissed it in its entirety 
because he failed to obtain the requisite authorization from 
the Court of Appeals. If, however, Magwood’s application 
was not second or successive, it was not subject to § 2244(b) 
at all, and his fair-warning claim was reviewable (absent pro
cedural default). 

The State contends that although § 2244(b), as amended by 
AEDPA, applies the phrase “second or successive” to “appli
cation[s],” it “is a claim-focused statute,” Brief for Respond
ents 22–24, and “[c]laims, not applications, are barred by 
§ 2244(b),” id., at 24 (citing Artuz v. Bennett, 531 U. S. 4, 9 
(2000)). According to the State, the phrase should be read 
to reflect a principle that “a prisoner is entitled to one, but 
only one, full and fair opportunity to wage a collateral at
tack.” See Brief for Respondents 25–26 (citing Beyer v. Lit
scher, 306 F. 3d 504, 508 (CA7 2002); internal quotation 
marks omitted). The State asserts that under this “one op
portunity” rule, Magwood’s fair-warning claim was succes
sive because he had an opportunity to raise it in his first 
application, but did not do so. See Brief for Respondents 
25–26. 

Magwood, in contrast, reads § 2244(b) to apply only to a 
“second or successive” application challenging the same 
state-court judgment. According to Magwood, his 1986 re-
sentencing led to a new judgment, and his first application 
challenging that new judgment cannot be “second or succes
sive” such that § 2244(b) would apply. We agree. 

We begin with the text. Although Congress did not 
define the phrase “second or successive,” as used to mod
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ify “habeas corpus application under section 2254,” 
§§ 2244(b)(1)–(2), it is well settled that the phrase does not 
simply “refe[r] to all § 2254 applications filed second or suc
cessively in time,” Panetti v. Quarterman, 551 U. S. 930, 944 
(2007); see id., at 947 (creating an “exceptio[n]” to § 2244(b) 
for a second application raising a claim that would have been 
unripe had the petitioner presented it in his first application); 
Stewart v. Martinez-Villareal, 523 U. S. 637, 643 (1998) 
(treating a second application as part of a first application 
where it was premised on a newly ripened claim that had 
been dismissed from the first application “as premature”); 
Slack v. McDaniel, 529 U. S. 473, 478, 487 (2000) (declining 
to apply § 2244(b) to a second application where the District 
Court dismissed the first application for lack of exhaustion).8 

We have described the phrase “second or successive” as a 
“term of art.”  Id., at 486. To determine its meaning, we 
look first to the statutory context. The limitations imposed 
by § 2244(b) apply only to a “habeas corpus application under 
section 2254,” that is, an “application for a writ of habeas 
corpus on behalf of a person in custody pursuant to the judg
ment of a State court,” § 2254(b)(1) (emphasis added). The 
reference to a state-court judgment in § 2254(b) is significant 
because the term “application” cannot be defined in a vac
uum. A § 2254 petitioner is applying for something: His pe
tition “seeks invalidation (in whole or in part) of the judg
ment authorizing the prisoner’s confinement,” Wilkinson v. 
Dotson, 544 U. S. 74, 83 (2005) (emphasis added). If his peti
tion results in a district court’s granting of the writ, “the 
State may seek a new judgment (through a new trial or a 
new sentencing proceeding).” Ibid. (emphasis in original). 
Thus, both § 2254(b)’s text and the relief it provides indicate 

8 In Slack v. McDaniel, we applied pre-AEDPA law, but “d[id] not sug
gest the definition of second or successive would be different under 
AEDPA.” 529 U. S., at 486. Courts have followed Slack in post-AEDPA 
cases, and the State agrees it is relevant to the question presented here. 
See Brief for Respondents 36, n. 13. 
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that the phrase “second or successive” must be interpreted 
with respect to the judgment challenged. 

The State disagrees, contending that if the cross-reference 
to § 2254 is relevant, we should focus not on the statute’s 
reference to a “judgment” but on its reference to “custody,” 
Brief for Respondents 53; compare §§ 2254(a), (b) (establish
ing rules for review of “[a]n application for a writ of habeas 
corpus” on “behalf of a person in custody pursuant to the 
judgment of a State court” (emphasis added)) with § 2254(a) 
(specifying that an application may be entertained “only 
on the ground that [the petitioner] is in custody in viola
tion of the Constitution or laws or treaties of the United 
States” (emphasis added)). The State explains that unlaw
ful “custody” is the key “ ‘substance requirement’ ” of § 2254, 
whereas being held pursuant to a state-court “judgment” is 
merely a “ ‘status requirement.’ ” Brief for Respondents 53 
(quoting 1 Hertz & Liebman § 8.1, at 391). 

We find this argument unpersuasive. Section 2254 articu
lates the kind of confinement that may be challenged on the 
ground that the petitioner is being held “in violation of 
the Constitution or laws or treaties of the United States.” 
§ 2254(a). The requirement of custody pursuant to a state-
court judgment distinguishes § 2254 from other statutory 
provisions authorizing relief from constitutional violations— 
such as § 2255, which allows challenges to the judgments of 
federal courts, or Rev. Stat. § 1979, 42 U. S. C. § 1983, which 
allows federal-court suits against state and local officials. 
Custody is crucial for § 2254 purposes, but it is inextricable 
from the judgment that authorizes it. 

The State’s “custody”-based rule is difficult to justify for 
another reason. Under the State’s approach, applying the 
phrase “second or successive” to any subsequent application 
filed before a prisoner’s release would mean that a prisoner 
who remains in continuous custody for a completely unre
lated conviction would have to satisfy the strict rules for 
review under § 2244(b) to challenge his unrelated conviction 
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for the first time. Nothing in the statutory text or context 
supports, much less requires, such an anomalous result. 
See, e. g., Beyer, 306 F. 3d, at 507 (“[A] prisoner is entitled to 
one free-standing collateral attack per judgment, rather than 
one attack per stretch of imprisonment”); cf. Dotson, supra, 
at 85 (Scalia, J., concurring) (“[W]hen a habeas petitioner 
challenges only one of several consecutive sentences, the 
court may invalidate the challenged sentence even though 
the prisoner remains in custody to serve the others”).9 

III 

Appearing to recognize that Magwood has the stronger 
textual argument, the State argues that we should rule 
based on the statutory purpose. According to the State, a 
“one opportunity” rule is consistent with the statutory text, 
and better reflects AEDPA’s purpose of preventing piece
meal litigation and gamesmanship. 

We are not persuaded. AEDPA uses the phrase “second 
or successive” to modify “application.” See §§ 2244(b)(1), 
(2). The State reads the phrase to modify “claims.” See, 
e. g., Brief for Respondents 51 (“Congress’ intent for AEDPA 
was to eradicate successive claims”). We cannot replace the 
actual text with speculation as to Congress’ intent. We 
have previously found Congress’ use of the word “applica
tion” significant, and have refused to adopt an interpretation 
of § 2244(b) that would “elid[e] the difference between an ‘ap
plication’ and a ‘claim,’ ” Artuz, 531 U. S., at 9; see also Gon
zalez v. Crosby, 545 U. S. 524, 530 (2005) (“[F]or purposes of 
§ 2244(b), an ‘application’ for habeas relief is a filing that con
tains one or more ‘claims’ ”). Therefore, although we agree 
with the State that many of the rules under § 2244(b) focus 

9 Our focus on the judgment accords with current filing requirements. 
See Habeas Corpus Rule 2(b) (requiring any petitioner to “ask for relief 
from the state-court judgment being contested”); Rule 2(e) (prescribing 
that any “petitioner who seeks relief from judgments of more than one 
state court must file a separate petition covering the judgment or judg
ments of each court”). 
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on claims, that does not entitle us to rewrite the statute to 
make the phrase “second or successive” modify claims as 
well.10 

The State’s reading leads to a second, more fundamental 
error. Under the State’s “one opportunity” rule, the phrase 
“second or successive” would apply to any claim that the 
petitioner had a full and fair opportunity to raise in a prior 
application. And the phrase “second or successive” would 
not apply to a claim that the petitioner did not have a full 
and fair opportunity to raise previously. 

This reading of § 2244(b) would considerably undermine— 
if not render superfluous—the exceptions to dismissal set 
forth in § 2244(b)(2). That section describes circumstances 
when a claim not presented earlier may be considered: in
tervening and retroactive case law, or newly discovered 
facts suggesting “that . . . no  reasonable factfinder would 
have found the applicant guilty of the underlying offense.” 
§ 2244(b)(2)(B)(ii). In either circumstance, a petitioner can
not be said to have had a prior opportunity to raise the claim, 
so under the State’s rule the claim would not be successive 
and § 2244(b)(2) would not apply to it at all. This would be 
true even if the claim were raised in a second application 
challenging the same judgment.11 

10 The dissent recognizes that the phrase “second or successive” applies 
to an application as a whole, see post, at 344–346 (opinion of Kennedy, 
J.), but departs in other significant ways from the statutory text, see infra, 
at 336–337. 

11 This case does not require us to determine whether § 2244(b) applies 
to every application filed by a prisoner in custody pursuant to a state-court 
judgment if the prisoner challenged the same state-court judgment once 
before. Three times we have held otherwise. See Slack v. McDaniel, 
529 U. S. 473, 487 (2000); Stewart v. Martinez-Villareal, 523 U. S. 637, 643 
(1998); Panetti v. Quarterman, 551 U. S. 930, 945 (2007). 

The dissent’s claim that our reading of § 2244(b) calls one of those deci
sions, Panetti, into doubt, see post, at 350, is unfounded. The question in 
this case is whether a first application challenging a new sentence in an 
intervening judgment is second or successive. It is not whether an appli
cation challenging the same state-court judgment must always be second 
or successive. 
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In addition to duplicating the exceptions under § 2244(b) 
in some circumstances, the State’s rule would dilute them 
in others. Whereas the exception to dismissal of fact-based 
claims not presented in a prior application applies only 
if the facts provide clear and convincing evidence “that, 
but for constitutional error, no reasonable factfinder would 
have found the applicant guilty of the underlying offense,” 
§ 2244(b)(2)(B)(ii), under the State’s rule, all that matters is 
that the facts “could not have been discovered previously 
through the exercise of due diligence,” § 2244(b)(2)(B)(i). 
We decline to adopt a reading that would thus truncate 
§ 2244(b)(2)’s requirements. 

IV 
A 

We are not persuaded by the State or the dissent that 
the approach we take here contradicts our precedents. The 
State invokes several pre-AEDPA cases denying review of 
claims in second or successive applications where the peti
tioners did not avail themselves of prior opportunities to 
present the claims. See Wong Doo v. United States, 265 
U. S. 239 (1924); Antone v. Dugger, 465 U. S. 200 (1984) (per 
curiam); Woodard v. Hutchins, 464 U. S. 377 (1984) (per 
curiam); Delo v. Stokes, 495 U. S. 320 (1990) (per curiam); 
McCleskey v. Zant, 499 U. S. 467 (1991). These cases, the 
State contends, show that Magwood’s fair-warning claim 
should be dismissed as second or successive because he 
could have raised—but did not raise—the claim in his first 
application. 

But none of these pre-AEDPA decisions applies the phrase 
“second or successive” to an application challenging a new 
judgment. Therefore, the decisions cast no light on the 
question before the Court today: whether abuse-of-the-writ 
rules, as modified by AEDPA under § 2244(b)(2), apply at all 
to an application challenging a new judgment. The State’s 
misplaced reliance on those cases stems from its failure 
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to distinguish between § 2244(b)’s threshold inquiry into 
whether an application is “second or successive,” and its sub
sequent inquiry into whether claims in a successive applica
tion must be dismissed. 

B 

The dissent similarly errs by interpreting the phrase “sec
ond or successive” by reference to our longstanding doctrine 
governing abuse of the writ. AEDPA modifies those 
abuse-of-the-writ principles and creates new statutory rules 
under § 2244(b). These rules apply only to “second or suc
cessive” applications. The dissent contends that this read
ing renders AEDPA inapplicable to a broad range of abusive 
claims that would have been barred under prior rules. Yet, 
the dissent fails to cite any case in which this Court has 
dismissed a claim as successive or abusive if the petitioner 
raised it in an application challenging a new judgment. 

The dissent’s conclusion that our reading of § 2254 “un
moor[s] the phrase ‘second or successive’ from its textual 
and historical underpinnings,” post, at 350, is unwarranted. 
Pre-AEDPA usage of the phrase “second or successive” is 
consistent with our reading. A review of our habeas prece
dents shows that pre-AEDPA cases cannot affirmatively de
fine the phrase “second or successive” as it appears in 
AEDPA. Congress did not even apply the phrase “second 
or successive” to applications filed by state prisoners until it 
enacted AEDPA. The phrase originally arose in the federal 
context, see § 2255 (1946 ed., Supp. II), and applied only to 
applications raising previously adjudicated claims, see Sand
ers v. United States, 373 U. S. 1, 12 (1963). After this Court 
interpreted the law to permit dismissal of “abusive” claims— 
as distinguished from “successive” claims, see ibid.— 
Congress codified restrictions on both types of claims in 
§ 2244(b), but still without using the phrase “second or suc
cessive.” See § 2244(b) (1964 ed., Supp. IV) (providing rules 
governing applications filed by state as well as federal pris
oners). It was not until 1996 that AEDPA incorporated the 
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phrase “second or successive” into § 2244(b). In light of this 
complex history of the phrase “second or successive,” we 
must rely upon the current text to determine when the 
phrase applies, rather than pre-AEDPA precedents or super
seded statutory formulations.12 

C 

Nor do our  post-AEDPA cases contradict our approach. 
Only one, Burton v. Stewart, 549 U. S. 147 (2007) (per cu
riam), comes close to addressing the threshold question 
whether an application is “second or successive” if it chal
lenges a new judgment. And that case confirms that the 
existence of a new judgment is dispositive. In Burton, the 
petitioner had been convicted and sentenced in state court 
in 1994. See id., at 149. He successfully moved for resen
tencing based on vacatur of an unrelated prior conviction. 
Id., at 150. The state appellate court affirmed the convic
tion but remanded for a second resentencing. Ibid. In 
March 1998, the trial court entered an amended judgment 
and new sentence. Id., at 151. In December 1998, with 
state review of his new sentence still pending, the petitioner 
filed a § 2254 application challenging his 1994 conviction. 
The District Court denied it on the merits, the Court of Ap
peals affirmed, and we denied certiorari. Ibid. 

In 2002, after exhausting his state sentencing appeal, the 
petitioner filed a § 2254 petition challenging only his 1998 
sentence. The District Court denied relief on the merits, 
and the Court of Appeals affirmed. We reversed, holding 
that the petition challenging the sentence should have been 

12 The dissent speculates about issues far beyond the question before the 
Court. See, e. g., post, at 350–351 (suggesting that our judgment-based 
reading of § 2244(b) calls into question precedents recognizing habeas peti
tions challenging the denial of good-time credits or parole). We address 
only an application challenging a new state-court judgment for the first 
time. We do not purport to constrain the scope of § 2254 as we have 
previously defined it. 
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dismissed as an unauthorized “second or successive” applica
tion. Id., at 153; see § 2244(b)(3)(A). We rejected the peti
tioner’s argument “that his 1998 and 2002 petitions chal
lenged different judgments.” Id., at 155; see id., at 156–157. 
Although the petitioner had styled his first petition as a chal
lenge to the 1994 conviction and his second petition as a chal
lenge to the 1998 sentence, we concluded that both attacked 
the same “judgment” because the 1998 sentence was already 
in place when the petitioner filed his first application for fed
eral habeas relief. See id., at 156. In other words, the 
judgment he challenged in his 1998 application was “the 
same one challenged in the subsequent 2002 petition”; it 
“was the judgment pursuant to which [the petitioner] was 
being detained.” Ibid. (emphasis added). We expressly 
recognized that the case might have been different had there 
been a “new judgment intervening between the two habeas 
petitions.” Ibid. There was no such judgment in Burton, 
but there is such an intervening judgment here. 

This is Magwood’s first application challenging that inter
vening judgment. The errors he alleges are new. It is ob
vious to us—and the State does not dispute—that his claim 
of ineffective assistance at resentencing turns upon new er
rors. But, according to the State, his fair-warning claim 
does not, because the state court made the same mistake 
before. We disagree. An error made a second time is still 
a new error. That is especially clear here, where the state 
court conducted a full resentencing and reviewed the aggra
vating evidence afresh. See Sentencing Tr., R. Tab 1, at 
R–25 (“The Court in f[or]mulating the present judgment has 
considered the original record of the trial and sentence. . . . 
The present judgment and sentence has been the result of a 
complete and new assessment of all of the evidence, argu
ments of counsel, and law” (emphasis added)).13 

13 Cf. Walker v. Roth, 133 F. 3d 454, 455 (CA7 1997) (“None of these new 
claims were raised in his first petition, nor could they have been; [the 
petitioner] is attempting to challenge the constitutionality of a proceeding 
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D 
The dissent’s concern that our rule will allow “petitioners 

to bring abusive claims so long as they have won any victory 
pursuant to a prior federal habeas petition,” post, at 356, is 
greatly exaggerated. A petitioner may not raise in federal 
court an error that he failed to raise properly in state court 
in a challenge to the judgment reflecting the error. If a 
petitioner does not satisfy the procedural requirements for 
bringing an error to the state court’s attention—whether 
in trial, appellate, or habeas proceedings, as state law may 
require—procedural default will bar federal review. See 
Coleman v. Thompson, 501 U. S. 722, 729–730 (1991); O’Sulli
van v. Boerckel, 526 U. S. 838, 848 (1999) (stating that the 
petitioner’s “failure to present three of his federal habeas 
claims to the [state court] in a timely fashion has resulted in 
a procedural default of those claims”). In this case, the 
State argued that Magwood procedurally defaulted his fair-
warning claim by failing to raise it properly in his collateral 
challenge to the 1986 judgment, and sought dismissal on that 
ground. Only after ruling that Magwood did not proce
durally default the claim did the District Court sua sponte 
consider whether § 2244(b) barred review.14 We leave that 
procedural-default ruling to the Court of Appeals to re
view in the first instance. Here, we underscore only that 
procedural-default rules continue to constrain review of 
claims in all applications, whether the applications are “sec
ond or successive” or not.15 

which obviously occurred after he filed, and obtained relief, in his first 
habeas petition”). 

14 See 481 F. Supp. 2d 1262, 1267 (MD Ala. 2007) (“This court split the 
proceedings on the current petition into two stages: stage I (determining 
whether the claims were procedurally defaulted) and stage II (considering 
the merits of the claims that were not procedurally defaulted)”). Few of 
Magwood’s claims survived the initial cut. 

15 The dissent’s concern that such a petitioner may “reraise every argu
ment against a sentence that was rejected by the federal courts during 
the first round of federal habeas review,” post, at 354, is similarly hyper
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Ironically, in an effort to effectuate what they believe is 
Congress’ intent not to give any unfair benefit to habeas peti
tioners, the State and the dissent propose an alternative rule 
that would “close our doors to a class of habeas petitioners 
seeking review without any clear indication that such was 
Congress’ intent.” Castro v. United States, 540 U. S. 375, 
381 (2003). Many examples can be given, but one suffices 
to illustrate this point. Suppose that a petitioner files an 
application raising 10 meritorious claims challenging his con
viction. The district court grants a conditional writ based 
on one of them, without reaching the remaining nine. Upon 
retrial, the state court commits the same 10 legal mistakes. 
(These are new errors, but no more new than the sentenc
ing error in Magwood’s case.) Is an application presenting 
those same 10 claims—now based on the errors in the new 
judgment—“second or successive”? Under the opportunity-
based rule advanced by the State and the dissent, the answer 
must be yes. All 10 claims would have to be dismissed. 
See § 2244(b)(1) (requiring dismissal of any claim presented 
in a prior application). The State attempts to avoid this 
“procedural anomal[y],” id., at 380, by suggesting that we 
treat the nine unadjudicated claims as part of a first applica
tion, because they were never adjudicated on the merits. 
Cf. Slack, 529 U. S., at 478–481; Martinez-Villareal, 523 
U. S., at 643–645. As for the adjudicated claim, “[r]espond
ents assume that state judges will follow instructions im
posed by federal courts,” and if not, “that federal courts will 
consider a petitioner’s claim that the state court violated due 
process by failing to honor the federal court’s mandate.” 
Brief for Respondents 42. We see no need to engage in such 
novel and complex rationalizations. AEDPA’s text com
mands a more straightforward rule: where, unlike in Burton, 
there is a “new judgment intervening between the two ha
beas petitions,” 549 U. S., at 156, an application challenging 

bolic. It will not take a court long to dispose of such claims where the 
court has already analyzed the legal issues. 
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the resulting new judgment is not “second or successive” 
at all. 

V 

The State objects that our reading of § 2244(b) would allow 
a petitioner who obtains a conditional writ as to his sentence 
to file a subsequent application challenging not only his re
sulting, new sentence, but also his original, undisturbed con
viction. The State believes this result follows because a 
sentence and conviction form a single “judgment” for pur
poses of habeas review. This case gives us no occasion to 
address that question, because Magwood has not attempted 
to challenge his underlying conviction.16 We base our con
clusion on the text, and that text is not altered by conse
quences the State speculates will follow in another case.17 

* * * 

For these reasons, we conclude that Magwood’s first appli
cation challenging his new sentence under the 1986 judg
ment is not “second or successive” under § 2244(b). The 
Court of Appeals erred by reading § 2244(b) to bar review of 
the fair-warning claim Magwood presented in that applica
tion. We do not address whether the fair-warning claim is 
procedurally defaulted. Nor do we address Magwood’s con
tention that the Court of Appeals erred in rejecting his 
ineffective-assistance claim by not addressing whether his 
attorney should have objected under federal law. 

16 Several Courts of Appeals have held that a petitioner who succeeds 
on a first habeas application and is resentenced may challenge only the 
“portion of a judgment that arose as a result of a previous successful ac
tion.” Lang v. United States, 474 F. 3d 348, 351–352 (CA6 2007) (citing 
decisions); see also Walker, 133 F. 3d, at 455; Esposito v. United States, 
135 F. 3d 111, 113–114 (CA2 1997) (per curiam). 

17 In any case, we cannot agree with the dissent that our reading of 
§ 2244(b) gives a windfall to “a defendant who succeeds on even the most 
minor and discrete issue.” Post, at 354. AEDPA permits relief “only on 
the ground that [the petitioner] is in custody in violation of the Constitu
tion or laws or treaties of the United States.” § 2254(a). 
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The judgment of the Court of Appeals is reversed, and 
the case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 

Justice Breyer, with whom Justice Stevens and Jus

tice Sotomayor join, concurring in part and concurring in 
the judgment. 

I join the Court’s well-reasoned opinion with the exception 
of Part IV–B. The Court neither purports to alter nor does 
alter our holding in Panetti v. Quarterman, 551 U. S. 930 
(2007). See ante, at 335, n. 11. In Panetti, we “declined 
to interpret ‘second or successive’ as referring to all § 2254 
applications filed second or successively in time, even when 
the later filings address a state-court judgment already chal
lenged in a prior § 2254 application.” 551 U. S., at 944 (em
phasis added). In this case, by contrast, we determine how 
28 U. S. C. § 2244(b) applies to a habeas petition that is the 
first petition to address a new “state-court judgment” that 
has not “already [been] challenged in a prior § 2254 applica
tion.” And, for the reasons provided by the Court, such a 
“first” petition is not “second or successive.” Of course, as 
the dissent correctly states, if Magwood were challenging 
an undisturbed state-court judgment for the second time, 
abuse-of-the-writ principles would apply, including Panetti’s 
holding that an “application” containing a “claim” that “the 
petitioner had no fair opportunity to raise” in his first habeas 
petition is not a “second or successive” application. Post, 
at 346 (opinion of Kennedy, J.). Contrary to the dissent’s 
assertion, post, at 349–350, the Court’s decision today and 
our decision in Panetti fit comfortably together. 

Justice Kennedy, with whom The Chief Justice, Jus

tice Ginsburg, and Justice Alito join, dissenting. 

The Court today decides that a state prisoner who suc
ceeds in his first federal habeas petition on a discrete sen

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



344 MAGWOOD v. PATTERSON 

Kennedy, J., dissenting 

tencing claim may later file a second petition raising numer
ous previously unraised claims, even if that petition is an 
abuse of the writ of habeas corpus. The Court, in my re
spectful submission, reaches this conclusion by misreading 
precedents on the meaning of the phrase “second or succes
sive” in the Antiterrorism and Effective Death Penalty Act 
of 1996 (AEDPA). The Court then rewrites AEDPA’s text 
but refuses to grapple with the logical consequences of its 
own editorial judgment. A straightforward application of 
the principles articulated in Panetti v. Quarterman, 551 
U. S. 930 (2007), consistent with the conclusions of all of the 
Courts of Appeals that have considered this issue, dictates 
the opposite result. The design and purpose of AEDPA is 
to avoid abuses of the writ of habeas corpus, in recognition 
of the potential for the writ’s intrusive effect on state crimi
nal justice systems. But today’s opinion, with considerable 
irony, is not only a step back from AEDPA protection for 
States but also a step back even from abuse-of-the-writ prin
ciples that were in place before AEDPA. So this respectful 
dissent becomes necessary. 

I 

Absent two exceptions that are inapplicable here, the rele
vant statutory provision in AEDPA provides: 

“A claim presented in a second or successive habeas 
corpus application under section 2254 that was not pre
sented in a prior application shall be dismissed . . . .” 
28 U. S. C. § 2244(b)(2). 

The question before the Court is whether petitioner Billy 
Joe Magwood filed “a second or successive” application by 
raising a claim in his second habeas petition that he had 
available and yet failed to raise in his first petition. 

The term “second or successive” is a habeas “term of art.” 
Slack v. McDaniel, 529 U. S. 473, 486 (2000). It incorporates 
the pre-AEDPA abuse-of-the-writ doctrine. Panetti, 551 
U. S., at 947. Before today, that legal principle was estab
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lished by the decisions of this Court. See, e. g., ibid.; Slack, 
supra, at 486. Under that rule, to determine whether an 
application is “second or successive,” a court must look to 
the substance of the claim the application raises and decide 
whether the petitioner had a full and fair opportunity to raise 
the claim in the prior application. Panetti, supra, at 947. 
Applying this analytical framework puts applications into 
one of three categories. 

First, if the petitioner had a full and fair opportunity to 
raise the claim in the prior application, a second-in-time ap
plication that seeks to raise the same claim is barred as 
“second or successive.” This is consistent with pre-AEDPA 
cases applying the abuse-of-the-writ doctrine and the bar on 
“second or successive” applications. See, e. g., Wong Doo v. 
United States, 265 U. S. 239, 241 (1924) (second application 
barred where petitioner had a “full opportunity to offer 
proof” of the same claim in his first habeas application); 
Woodard v. Hutchins, 464 U. S. 377, 379 (1984) (Powell, J., 
concurring, writing for a majority of the Court) (second ap
plication barred for claims that “could and should have been 
raised in [the] first petition”); Delo v. Stokes, 495 U. S. 320, 
321 (1990) (per curiam) (subsequent application barred for a 
claim that “could have been raised in his first petition for 
federal habeas corpus”). As McCleskey v. Zant, 499 U. S. 
467, 489 (1991), explained, “a petitioner can abuse the writ 
by raising a claim in a subsequent petition that he could have 
raised in his first, regardless of whether the failure to raise it 
earlier stemmed from a deliberate choice.” See also Habeas 
Corpus Rule 2(c) (instructing habeas petitioners to “specify 
all the grounds for relief available to [them]” and to “state 
the facts supporting each ground”); Schlup v. Delo, 513 U. S. 
298, 317–323 (1995) (describing adoption in habeas, through 
legislation and judicial decision, of modified res judicata 
(claim preclusion) doctrine); 18 C. Wright, A. Miller, & E. 
Cooper, Federal Practice and Procedure § 4406, p. 138 (2d ed. 
2002) (claim preclusion aspect of res judicata doctrine bars 
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“matters that [were not, but] ought to have been raised” in 
prior litigation). 

Second, if the petitioner had no fair opportunity to raise 
the claim in the prior application, a subsequent applica
tion raising that claim is not “second or successive,” and 
§ 2244(b)(2)’s bar does not apply. This can occur where the 
claim was not yet ripe at the time of the first petition, see, 
e. g., Panetti, supra, at 947, or where the alleged violation 
occurred only after the denial of the first petition, such as 
the State’s failure to grant the prisoner parole as required 
by state law, see, e. g., Hill v. Alaska, 297 F. 3d 895, 898–899 
(CA9 2002); Crouch v. Norris, 251 F. 3d 720, 723–725 (CA8 
2001); In re Cain, 137 F. 3d 234, 236 (CA5 1998). And to 
respond to the Court’s concern, see ante, at 341, if the appli
cant in his second petition raises a claim that he raised in his 
first petition but the district court left unaddressed at its 
own discretion, the second application would not be “second 
or successive.” Reraising a previously unaddressed claim is 
not abusive by any definition. If the Court believes there 
are “[m]any examples” where abuse-of-the-writ principles 
unfairly close the door to state prisoners seeking federal ha
beas review, ibid., one would think the Court would be able 
to come up with an example. It does not do so. 

Third, a “mixed petition”—raising both abusive and non-
abusive claims—would be “second or successive.” In that 
circumstance the petitioner would have to obtain authoriza
tion from the court of appeals to proceed with the nonabusive 
claims. See § 2244(b)(3); see also 28 J. Moore et al., Federal 
Practice § 671.10[2][b] (3d ed. 2010). After the court of ap
peals makes its determination, a district court may consider 
nonabusive claims that the petitioner had no fair opportunity 
to present in his first petition and dismiss the abusive claims. 
See § 2244(b)(4). 

The operation of the above rule is exemplified by the 
Court’s decision in Panetti. Panetti’s claim that he was 
mentally incompetent to be executed under Ford v. Wain
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wright, 477 U. S. 399 (1986), did not become ripe until after 
the denial of his first habeas petition. When the Ford claim 
became ripe, Panetti filed a second habeas petition, raising 
his Ford claim for the first time. In concluding that this 
second habeas petition was not a “second or successive” ap
plication, this Court explained that “second or successive” 
did not “refe[r] to all § 2254 applications filed second or suc
cessively in time,” but was rather a term of art that “takes 
its full meaning from our case law, including decisions pre
dating the enactment of [AEDPA].” 551 U. S., at 943–944. 
The Court relied on AEDPA’s purpose of “ ‘further[ing] the 
principles of comity, finality, and federalism,’ ” id., at 945 
(quoting Miller-El v. Cockrell, 537 U. S. 322, 337 (2003)), 
an aversion to the “empty formality requiring prisoners to 
file unripe” claims, 551 U. S., at 946, and this Court’s pre-
AEDPA cases regarding the abuse-of-the-writ doctrine, id., 
at 947. Panetti thus looked to the nature of the claim raised 
in the second-in-time habeas petition to determine that the 
application was not “second or successive.” Ibid. 

The above principles apply to a situation, like the present 
one, where the petitioner in his first habeas proceeding suc
ceeds in obtaining a conditional grant of relief, which allows 
the state court to correct an error that occurred at the origi
nal sentencing. Assume, as alleged here, that in correcting 
the error in a new sentencing proceeding, the state court 
duplicates a different mistake that also occurred at the first 
sentencing. The second application is “second or succes
sive” with respect to that claim because the alleged error 
“could and should have” been raised in the first petition. 
Woodard, 464 U. S., at 379 (opinion of Powell, J.). Put an
other way, under abuse-of-the-writ principles, a petitioner 
loses his right to challenge the error by not raising a claim 
at the first opportunity after his claim becomes ripe. On the 
other hand, if the petitioner raises a claim in his second ha
beas petition that could not have been raised in the earlier 
petition—perhaps because the error occurred for the first 
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time during resentencing—then the application raising the 
claim is not “second or successive” and § 2244(b)(2)’s bar does 
not apply. 

Although the above-cited authorities are adequate to show 
that the application in this case is “second or successive,” it 
must be noted that no previous case from this Court has 
dealt with the precise sequence of events here: A petitioner 
attempts to bring a previously unraised claim after a second 
resentencing proceeding that followed a grant of federal 
habeas relief. The conclusion that such an application is 
barred as “second or successive” unless the claim was pre
viously unavailable is consistent with the approach of every 
Court of Appeals that has considered the issue, although 
some of those cases highlight subtleties that are not relevant 
under abuse-of-the-writ principles. See, e. g., Pratt v. 
United States, 129 F. 3d 54, 62–63 (CA1 1997); Galtieri v. 
United States, 128 F. 3d 33, 37–38 (CA2 1997); United States 
v. Orozco-Ramirez, 211 F. 3d 862, 871 (CA5 2000); Lang v. 
United States, 474 F. 3d 348, 351–353 (CA6 2007). While 
most of these cases arose in the context of federal prisoners’ 
challenges to their convictions or sentences under 28 U. S. C. 
§ 2255, the “second or successive” bar under § 2244(b) applies 
to § 2255 motions. See § 2255(h) (2006 ed., Supp. II). 

In the present case the Court should conclude that Mag-
wood has filed a “second or successive habeas corpus applica
tion.” In 1983, he filed a first federal habeas petition raising 
nine claims, including that the trial court improperly failed 
to consider two mitigating factors when it imposed Mag
wood’s death sentence. The District Court granted Mag
wood’s petition and ordered relief only on the mitigating fac
tor claim. The state trial court then held a new sentencing 
proceeding, in which it considered all of the mitigating fac
tors and reimposed the death penalty. In 1997, Magwood 
brought a second habeas petition, this time raising an argu
ment that could have been, but was not, raised in his first 
petition. The argument was that he was not eligible for the 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 320 (2010) 349 

Kennedy, J., dissenting 

death penalty because he did not have fair notice that his 
crime rendered him death eligible. There is no reason that 
Magwood could not have raised the identical argument in his 
first habeas petition. Because Magwood had a full and fair 
opportunity to adjudicate his death-eligibility claim in his 
first petition in 1983, his 1997 petition raising this claim is 
barred as “second or successive.” 

II 

The Court reaches the opposite result by creating an ill-
defined exception to the “second or successive” application 
bar. The Court, in my respectful view, makes two critical 
errors. First, it errs in rejecting Panetti’s claim-based ap
proach to determining whether an application is “second or 
successive.” Second, it imposes an atextual exception to 
§ 2244(b)’s bar against “second or successive” applications, 
requiring that the second-in-time application be brought 
against the same judgment. This second error is under
scored by the fact that the Court refuses to deal with the 
logical implications of its newly created rule. 

A 

The Court concludes that because AEDPA refers to “sec
ond or successive” applications rather than “second or suc
cessive” claims, the nature of the claims raised in the second 
application is irrelevant. See ante, at 334–335 (“[A]lthough 
we agree with the State that many of the rules under 
§ 2244(b) focus on claims, that does not entitle us to rewrite 
the statute to make the phrase ‘second or successive’ modify 
claims as well”). This is incorrect. As explained above, 
Panetti establishes that deciding whether an application it
self is “second or successive” requires looking to the nature 
of the claim that the application raises to determine whether 
the petitioner had a full and fair opportunity to raise that 
claim in his earlier petition. Indeed, the only way Panetti 
could have concluded that the application there was not “sec
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ond or successive” was to look at the underlying claim the 
application raised. 551 U. S., at 947. 

While the Court asserts it is not calling Panetti into doubt, 
see ante, at 335, n. 11, it does not even attempt to explain 
how its analysis is consistent with that opinion, cf. 551 U. S., 
at 964 (Thomas, J., dissenting) (“Before AEDPA’s enactment, 
the phrase ‘second or successive’ meant the same thing it 
does today—any subsequent federal habeas application chal
lenging a state-court judgment”). The best that can be said 
is the Court is limiting its new doctrine so it has no applica
bility to previously unexhausted Ford claims, confining the 
holding of Panetti to the facts of that case. 551 U. S., at 
968 (Thomas, J., dissenting) (“Today’s decision thus stands 
only for the proposition that Ford claims somehow deserve 
a special (and unjustified) exemption from the statute’s plain 
import”). 

Failing to consider the nature of the claim when deciding 
whether an application is barred as “second or successive” 
raises other difficulties. Consider a second-in-time habeas 
petition challenging an alleged violation that occurred en
tirely after the denial of the first petition; for example, a 
failure to grant a prisoner parole at the time promised him 
by state law or the unlawful withdrawal of good-time credits. 
See supra, at 346. Under the Court’s rule, it would appear 
that a habeas application challenging those alleged violations 
would be barred as “second or successive” because it would 
be a second-in-time application challenging custody pursuant 
to the same judgment. That result would be inconsistent 
with abuse-of-the-writ principles and might work a suspen
sion of the writ of habeas corpus. 

B 

Having unmoored the phrase “second or successive” from 
its textual and historical underpinnings, the Court creates 
a new puzzle for itself: If the nature of the claim is not 
what makes an application “second or successive,” then to 
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what should a court look? Finding no reference point in 
§ 2244(b)’s text, the Court searches in AEDPA for a differ
ent peg. 

The Court believes that it finds its peg in a different 
provision: 

“[A] district court shall entertain an application for a 
writ of habeas corpus in behalf of a person in custody 
pursuant to the judgment of a State court only on the 
ground that he is in custody in violation of the Constitu
tion or laws or treaties of the United States.” § 2254(a). 

But this provision does not purport to create any prerequi
sites to § 2244(b)’s bar against “second or successive” applica
tions. The accepted reading of the quoted language is that 
this is a mere “status requirement.” See 1 R. Hertz & J. 
Liebman, Federal Habeas Corpus Practice and Procedure 
§ 8.1, p. 391 (5th ed. 2005). The provision stands for the sim
ple proposition that a petitioner must be held “pursuant to 
the judgment of a State court” to be able to file any § 2254(b) 
petition in the first place. That reading also explains why 
federal habeas petitions can attack not only the judgment 
pursuant to which the petitioner is being held but also “the 
duration of sentence . . . and . . . the conditions under 
which that sentence is being served,” including rules such 
as “the basis of parole” and “good time” credits. Id., § 9.1, 
at 475–481. 

The Court’s reading of the phrase “pursuant to the judg
ment of a State court” as a limitation on § 2244(b)(2)’s “sec
ond or successive” application bar is artificial. The Court 
would amend § 2244(b)(2) to read: “A claim presented in a 
second or successive habeas corpus application under section 
2254 that was not presented in a prior application [against 
the same judgment] shall be dismissed.” This is not what 
§ 2244(b)(2) says. 

The Court wholly glosses over another significant problem 
with its atextual analysis. The Court relies upon the notion 
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that “[a]n error made a second time is still a new error.” 
Ante, at 339. But in making this statement, the Court can 
mean one of two very different things: 

First, it could mean that any error logically encompassed 
in a reentered judgment is a “new” error. A criminal “judg
ment” generally includes both the conviction and the sen
tence. See, e. g., Fed. Rule Crim. Proc. 32(k)(1) (a criminal 
judgment “must set forth the plea, the jury verdict or the 
court’s findings, the adjudication, and the sentence”); Teague 
v. Lane, 489 U. S. 288, 314, n. 2 (1989) (“As we have often 
stated, a criminal judgment necessarily includes the sen
tence imposed upon the defendant”). This well-established 
principle applies in the federal habeas context, where peti
tioner is “in custody pursuant to the judgment.” § 2254(b). 
A person cannot be held in custody “pursuant to” a sentence, 
but only pursuant to “the” (e. g., one) judgment, which in
cludes both the conviction and sentence. See Burton v. 
Stewart, 549 U. S. 147, 156–157 (2007) (per curiam) (explain
ing that AEDPA’s statute of limitations did not run until the 
judgment—“both his conviction and sentence became final” 
(internal quotation marks omitted)). 

Under this principle, the Court’s holding today would 
allow a challenger in Magwood’s position to raise any chal
lenge to the guilt phase of the criminal judgment against him 
in his second application, since a “new” judgment—consist
ing of both the conviction and sentence—has now been reen
tered and all of the errors have (apparently) occurred anew. 
As an illustration, the state trial court here reentered the 
following judgment after resentencing: “IT IS, THERE
FORE, ORDERED AND ADJUDGED BY THE COURT 
that Billy Joe Magwood is guilty of the offense of aggravated 
murder . . . and that Billy Joe Magwood is sentenced to 
death.” App. to Pet. for Cert. 106a. This would mean that 
Magwood’s attorney could dig through anything that oc
curred from voir dire to the cross-examination of witnesses 
to the jury’s guilty verdict, and raise any alleged errors for 
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the first time in his second habeas application, all because 
the trial court did not properly consider two mitigating fac
tors during Magwood’s first sentencing proceeding. 

Second, and alternatively, the Court could retreat even 
further from the statutory text and conclude that only some 
parts of the reentered judgment are open to challenge by 
way of a second habeas application. Magwood, for example, 
argues that he can only challenge previously unraised errors 
made during sentencing. Brief for Petitioner 21, n. 8. In
deed, Magwood goes further and suggests that even the sen
tencing would not be reopened in a case where a court’s 
order leads the trial court to revise only the defendant’s term 
of supervised release. Id., at 28, n. 11. If the Court is 
adopting this some-parts-of-the-criminal-judgment exception 
to the “second or successive” application bar, it is unclear 
why the error that Magwood now raises is a “new error” at 
all. After all, Magwood did not challenge his death eligibil
ity in his first habeas petition but only disputed that he 
should not get the death penalty, as a matter of discretion, if 
the trial court properly weighed all of the aggravating and 
mitigating factors. The state trial court conducted this re
weighing and had no reason to reconsider the uncontested 
finding that Magwood is death eligible. It is hard to see 
how the trial court’s failure to reconsider sua sponte its pre
vious death-eligibility finding is a “new error,” any more 
than its failure to reconsider the various errors that may 
have taken place at the guilt phase would have been new 
errors. 

The Court contends the approach dictated by Panetti “con
siderably undermine[s]—if not render[s] superfluous,” ante, 
at 335, the exceptions in § 2244(b)(2), which allow a petitioner 
to bring a claim in a “second or successive” application based 
on certain factual discoveries or based on a new Supreme 
Court precedent that has been applied retroactively. The 
Court seems to be saying that applying Panetti’s rule would 
make the exceptions superfluous, because any claim that 
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would satisfy the exceptions would necessarily satisfy the 
more general rule derived from the abuse-of-the-writ doc
trine. But the Court misconceives the scope of the rule that 
an application is only “second or successive” if it raises for 
the first time a claim that could have been raised before. A 
second petition raising a claim that could have been raised 
in a prior petition, even though strengthened by a new deci
sion from this Court or based upon newly discovered evi
dence, is still “second or successive.” Thus this subsequent 
application would only be permitted if it qualified under 
the pertinent subsection (b)(2) exception. In fact, it is the 
Court’s approach that limits the relevance of the subsection 
(b)(2) exceptions. Under the Court’s theory, the “second or 
successive” bar does not apply at all to applications filed by 
petitioners in Magwood’s situation, and thus the subsection 
(b)(2) exceptions would have no operation in that context. 

III 

The Court’s approach disregards AEDPA’s “ ‘principles of 
comity, finality, and federalism.’ ” Panetti, 551 U. S., at 945 
(quoting Miller-El, 537 U. S., at 337). Under the Court’s 
newly created exception to the “second or successive” appli
cation bar, a defendant who succeeds on even the most minor 
and discrete issue relating to his sentencing would be able 
to raise 25 or 50 new sentencing claims in his second habeas 
petition, all based on arguments he failed to raise in his first 
petition. “[I]f reexamination of [a] convictio[n] in the first 
round of habeas offends federalism and comity, the offense 
increases when a State must defend its conviction in a second 
or subsequent habeas proceeding on grounds not even raised 
in the first petition.” McCleskey, 499 U. S., at 492. 

The Court’s novel exception would also allow the once-
successful petitioner to reraise every argument against a 
sentence that was rejected by the federal courts during the 
first round of federal habeas review. As respondents ex
plain, under the Court’s theory, “a post-resentencing peti
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tioner could simply staple a new cover page with the words, 
‘§ 2254 Petition Attacking New Judgment,’ to his previously 
adjudicated petition.” Brief for Respondents 47. Because 
traditional res judicata principles do not apply to federal ha
beas proceedings, see Salinger v. Loisel, 265 U. S. 224, 230 
(1924), this would force federal courts to address twice (or 
thrice, or more) the same claims of error. The State and the 
victims would have to bear anew the “significant costs of 
federal habeas corpus review,” McCleskey, supra, at 490– 
491, all because the petitioner previously succeeded on a 
wholly different, discrete, and possibly unrelated claim. 

The Court’s suggestion that “[i]t will not take a court long 
to dispose of such claims where the court has already ana
lyzed the legal issues,” ante, at 341, n. 15, misses the point. 
This reassurance will be cold comfort to overworked state 
district attorneys, who will now have to waste time and re
sources writing briefs analyzing dozens of claims that should 
be barred by abuse-of-the-writ principles. It is difficult to 
motivate even the most dedicated professionals to do their 
best work, day after day, when they have to deal with the 
dispiriting task of responding to previously rejected or oth
erwise abusive claims. But that is exactly what the Court 
is mandating, under a statute that was designed to require 
just the opposite result. If the analysis in this dissent is 
sound it is to be hoped that the States will document the ill 
effects of the Court’s opinion so that its costs and deficiencies 
are better understood if this issue, or a related one, can again 
come before the Court. 

The Court’s new exception will apply not only to death 
penalty cases like the present one, where the newly raised 
claim appears arguably meritorious. It will apply to all fed
eral habeas petitions following a prior successful petition, 
most of which will not be in death cases and where the abu
sive claims the Court now permits will wholly lack merit. 
And, in this vein, it is striking that the Court’s decision 
means that States subject to federal habeas review hence
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forth receive less recognition of a finality interest than the 
Federal Government does on direct review of federal crimi
nal convictions. See United States v. Parker, 101 F. 3d 527, 
528 (CA7 1996) (Posner, C. J.) (“A party cannot use the acci
dent of a remand to raise in a second appeal an issue that he 
could just as well have raised in the first appeal because the 
remand did not affect it”). 

The Court’s approach also turns AEDPA’s bar against 
“second or successive” applications into a one-way ratchet 
that favors habeas petitioners. Unless today’s decision is 
read to unduly limit Panetti, see supra, at 350, AEDPA still 
incorporates recognized exceptions to the abuse-of-the-writ 
doctrine to allow petitioners to bring their previously un
available and unripe claims, see ante, at 343 (Breyer, J., 
concurring in part and concurring in judgment). But after 
today’s holding, AEDPA now “modifie[s],” ante, at 337, 
abuse-of-the-writ principles and allows petitioners to bring 
abusive claims so long as they have won any victory pursuant 
to a prior federal habeas petition. The Court thus reads 
AEDPA as creating a new loophole that habeas petitioners 
can exploit to challenge their sentences based on grounds 
they previously neglected to raise. This is inconsistent with 
the understanding that AEDPA adds “new restrictions on 
successive petitions” and “further restricts the availability 
of relief to habeas petitioners.” Felker v. Turpin, 518 U. S. 
651, 664 (1996). 

* * * 

Had Magwood been unsuccessful in his first petition, all 
agree that claims then available, but not raised, would be 
barred. But because he prevailed in his attack on one part 
of his sentencing proceeding the first time around, the Court 
rules that he is free, postsentencing, to pursue claims on fed
eral habeas review that might have been raised earlier. The 
Court is mistaken in concluding that Congress, in enacting a 
statute aimed at placing new restrictions on successive peti
tions, would have intended this irrational result. 
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Magwood had every chance to raise his death-eligibility 
claim in his first habeas petition. He has abused the writ 
by raising this claim for the first time in his second petition. 
His application is therefore “second or successive.” I would 
affirm the judgment of the Court of Appeals. 
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SKILLING v. UNITED STATES 

certiorari to the united states court of appeals for 
the fifth circuit 

No. 08–1394. Argued March 1, 2010—Decided June 24, 2010 

Founded in 1985, Enron Corporation grew from its headquarters in Hous
ton, Texas, into the seventh highest-revenue-grossing company in Amer
ica. Petitioner Jeffrey Skilling, a longtime Enron officer, was Enron’s 
chief executive officer from February until August 2001, when he re
signed. Less than four months later, Enron crashed into bankruptcy, 
and its stock plummeted in value. After an investigation uncovered an 
elaborate conspiracy to prop up Enron’s stock prices by overstating the 
company’s financial well-being, the Government prosecuted dozens of 
Enron employees who participated in the scheme. In time, the Govern
ment worked its way up the chain of command, indicting Skilling and 
two other top Enron executives. These three defendants, the indict
ment charged, engaged in a scheme to deceive investors about Enron’s 
true financial performance by manipulating its publicly reported finan
cial results and making false and misleading statements. Count 1 of 
the indictment charged Skilling with, inter alia, conspiracy to commit 
“honest-services” wire fraud, 18 U. S. C. §§ 371, 1343, 1346, by depriving 
Enron and its shareholders of the intangible right of his honest services. 
Skilling was also charged with over 25 substantive counts of securities 
fraud, wire fraud, making false representations to Enron’s auditors, and 
insider trading. 

In November 2004, Skilling moved for a change of venue, contending 
that hostility toward him in Houston, coupled with extensive pretrial 
publicity, had poisoned potential jurors. He submitted hundreds of 
news reports detailing Enron’s downfall, as well as affidavits from ex
perts he engaged portraying community attitudes in Houston in compar
ison to other potential venues. The District Court denied the motion, 
concluding that pretrial publicity did not warrant a presumption that 
Skilling would be unable to obtain a fair trial in Houston. Despite inci
dents of intemperate commentary, the court observed, media coverage, 
on the whole, had been objective and unemotional, and the facts of the 
case were neither heinous nor sensational. Moreover, the court as
serted, effective voir dire would detect juror bias. 

In the months before the trial, the court asked the parties for ques
tions it might use to screen prospective jurors. Rejecting the Govern
ment’s sparer inquiries in favor of Skilling’s more probing and specific 
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questions, the court converted Skilling’s submission, with slight modifi
cations, into a 77-question, 14-page document. The questionnaire asked 
prospective jurors about their sources of news and exposure to Enron-
related publicity, beliefs concerning Enron and what caused its collapse, 
opinions regarding the defendants and their possible guilt or inno
cence, and relationships to the company and to anyone affected by 
its demise. The court then mailed the questionnaire to 400 prospec
tive jurors and received responses from nearly all of them. It granted 
hardship exemptions to about 90 individuals, and the parties, with 
the court’s approval, further winnowed the pool by excusing another 
119 for cause, hardship, or physical disability. The parties agreed to 
exclude, in particular, every prospective juror who said that a pre
existing opinion about Enron or the defendants would prevent her from 
being impartial. 

In December 2005, three weeks before the trial date, one of Skil
ling’s codefendants, Richard Causey, pleaded guilty. Skilling renewed 
his change-of-venue motion, arguing that the juror questionnaires re
vealed pervasive bias and that news accounts of Causey’s guilty plea 
further tainted the jury pool. The court again declined to move the 
trial, ruling that the questionnaires and voir dire provided safeguards 
adequate to ensure an impartial jury. The court also denied Skilling’s 
request for attorney-led voir dire on the ground that potential jurors 
were more forthcoming with judges than with lawyers. But the court 
promised to give counsel an opportunity to ask followup questions, 
agreed that venire members should be examined individually about pre
trial publicity, and allotted the defendants jointly two extra peremp
tory challenges. 

Voir dire began in January 2006. After questioning the venire as a 
group, the court examined prospective jurors individually, asking each 
about her exposure to Enron-related news, the content of any stories 
that stood out in her mind, and any questionnaire answers that raised a 
red flag signaling possible bias. The court then permitted each side to 
pose followup questions and ruled on the parties’ challenges for cause. 
Ultimately, the court qualified 38 prospective jurors, a number suffi
cient, allowing for peremptory challenges, to empanel 12 jurors and 4 
alternates. After a four-month trial, the jury found Skilling guilty of 
19 counts, including the honest-services-fraud conspiracy charge, and 
not guilty of 9 insider-trading counts. 

On appeal, Skilling raised two arguments relevant here. First, he 
contended that pretrial publicity and community prejudice prevented 
him from obtaining a fair trial. Second, he alleged that the jury im
properly convicted him of conspiracy to commit honest-services wire 
fraud. As to the former, the Fifth Circuit initially determined that the 
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volume and negative tone of media coverage generated by Enron’s col
lapse created a presumption of juror prejudice. Stating, however, that 
the presumption is rebuttable, the court examined the voir dire, found 
it “proper and thorough,” and held that the District Court had empan
eled an impartial jury. The Court of Appeals also rejected Skilling’s 
claim that his conduct did not indicate any conspiracy to commit honest-
services fraud. It did not address Skilling’s argument that the honest-
services statute, if not interpreted to exclude his actions, should be in
validated as unconstitutionally vague. 

Held: 
1. Pretrial publicity and community prejudice did not prevent Skilling 

from obtaining a fair trial. He did not establish that a presumption of 
juror prejudice arose or that actual bias infected the jury that tried him. 
Pp. 377–399. 

(a) The District Court did not err in denying Skilling’s requests for 
a venue transfer. Pp. 377–385. 

(1) Although the Sixth Amendment and Article III, § 2, cl. 3, pro
vide for criminal trials in the State and district where the crime was 
committed, these place-of-trial prescriptions do not impede transfer of 
a proceeding to a different district if extraordinary local prejudice will 
prevent a fair trial. Pp. 377–378. 

(2) The foundation precedent for the presumption of prejudice 
from which the Fifth Circuit’s analysis proceeded is Rideau v. Louisi
ana, 373 U. S. 723. Wilbert Rideau robbed a small-town bank, kid
naped three bank employees, and killed one of them. Police interro
gated Rideau in jail without counsel present and obtained his confession, 
which, without his knowledge, was filmed and televised three times to 
large local audiences shortly before trial. After the Louisiana trial 
court denied Rideau’s change-of-venue motion, he was convicted, and 
the conviction was upheld on direct appeal. This Court reversed. 
“[T]o the tens of thousands of people who saw and heard it,” the Court 
explained, the interrogation “in a very real sense was Rideau’s 
trial—at which he pleaded guilty.” Id., at 726. “[W]ithout pausing to 
examine . . . the voir dire,” the Court held that the “kangaroo court 
proceedings” trailing the televised confession violated due process. Id., 
at 726–727. The Court followed Rideau in two other cases in which 
media coverage manifestly tainted criminal prosecutions. However, it 
later explained that those decisions “cannot be made to stand for the 
proposition that juror exposure to . . . news accounts of the crime . . .  
alone presumptively deprives the defendant of due process.” Murphy v. 
Florida, 421 U. S. 794, 798–799. Thus, prominence does not necessarily 
produce prejudice, and juror impartiality does not require ignorance. 
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See, e. g., Irvin v. Dowd, 366 U. S. 717, 722. A presumption of prejudice 
attends only the extreme case. Pp. 378–381. 

(3) Important differences separate Skilling’s prosecution from 
those in which the Court has presumed juror prejudice. First, the 
Court has emphasized the size and characteristics of the community in 
which the crime occurred. In contrast to the small-town setting in Ri
deau, for example, the record shows that Houston is the Nation’s fourth 
most populous city. Given the large, diverse pool of residents eligible 
for jury duty, any suggestion that 12 impartial individuals could not be 
empaneled in Houston is hard to sustain. Second, although news sto
ries about Skilling were not kind, they contained no blatantly prejudi
cial information such as Rideau’s dramatically staged admission of guilt. 
Third, unlike Rideau and other cases in which trial swiftly followed a 
widely reported crime, over four years elapsed between Enron’s bank
ruptcy and Skilling’s trial. Although reporters covered Enron-related 
news throughout this period, the decibel level of media attention dimin
ished somewhat in the years following Enron’s collapse. Finally, and of 
prime significance, Skilling’s jury acquitted him of nine insider-trading 
counts. Similarly, earlier instituted Enron-related prosecutions yielded 
no overwhelming victory for the Government. It would be odd for an 
appellate court to presume prejudice in a case in which jurors’ actions 
run counter to that presumption. Pp. 381–384. 

(4) The Fifth Circuit presumed juror prejudice based primarily 
on the magnitude and negative tone of the media attention directed 
at Enron. But “pretrial publicity—even pervasive, adverse publicity— 
does not inevitably lead to an unfair trial.” Nebraska Press Assn. v. 
Stuart, 427 U. S. 539, 554. Here, news stories about Enron did not pre
sent the kind of vivid, unforgettable information the Court has recog
nized as particularly likely to produce prejudice, and Houston’s size and 
diversity diluted the media’s impact. Nor did Enron’s sheer number of 
victims trigger a presumption. Although the widespread community 
impact necessitated careful identification and inspection of prospective 
jurors’ connections to Enron, the extensive screening questionnaire and 
followup voir dire yielded jurors whose links to Enron were either 
nonexistent or attenuated. Finally, while Causey’s well-publicized deci
sion to plead guilty shortly before trial created a danger of juror preju
dice, the District Court took appropriate steps to mitigate that risk. 
Pp. 384–385. 

(b) No actual prejudice contaminated Skilling’s jury. The Court 
rejects Skilling’s assertions that voir dire did not adequately detect and 
defuse juror prejudice and that several seated jurors were biased. 
Pp. 385–399. 
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(1) No hard-and-fast formula dictates the necessary depth or 
breadth of voir dire. Jury selection is “particularly within the province 
of the trial judge.” Ristaino v. Ross, 424 U. S. 589, 594–595 (inter
nal quotation marks omitted). When pretrial publicity is at issue, 
moreover, “primary reliance on the judgment of the trial court makes 
[especially] good sense” because the judge “sits in the locale where 
the publicity is said to have had its effect” and may base her evaluation 
on her “own perception of the depth and extent of news stories that 
might influence a juror.” Mu’Min v. Virginia, 500 U. S. 415, 427. The 
Court considers the adequacy of jury selection in Skilling’s case atten
tive to the respect due to district-court determinations of juror im
partiality and of the measures necessary to ensure that impartiality. 
Pp. 385–387. 

(2) Skilling failed to show that his voir dire fell short of constitu
tional requirements. The jury-selection process was insufficient, Skil
ling maintains, because voir dire lasted only five hours, most of the Dis
trict Court’s questions were conclusory and failed adequately to probe 
jurors’ true feelings, and the court consistently took prospective jurors 
at their word once they claimed they could be fair, no matter any other 
indications of bias. This Court’s review of the record, however, yields 
a different appraisal. The District Court initially screened venire 
members by eliciting their responses to a comprehensive questionnaire 
drafted in large part by Skilling. That survey helped to identify pro
spective jurors excusable for cause and served as a springboard for fur
ther questions; voir dire thus was the culmination of a lengthy process. 
Moreover, inspection of the questionnaires and voir dire of the seated 
jurors reveals that, notwithstanding the flaws Skilling lists, the selec
tion process secured jurors largely uninterested in publicity about 
Enron and untouched by the corporation’s collapse. Whatever commu
nity prejudice existed in Houston generally, Skilling’s jurors were not 
under its sway. Relying on Irvin v. Dowd, 366 U. S., at 727–728, Skil
ling asserts the District Court should not have accepted jurors’ promises 
of fairness. But a number of factors show that the District Court had 
far less reason than the trial court in Irvin to discredit jurors’ assur
ances of impartiality: News stories about Enron contained nothing re
sembling the horrifying information rife in reports about Leslie Irvin’s 
rampage of robberies and murders; Houston shares little in common 
with the rural community in which Irvin’s trial proceeded; circulation 
figures for Houston media sources were far lower than the 95% satura
tion level recorded in Irvin; and Skilling’s seated jurors exhibited noth
ing like the display of bias shown in Irvin. In any event, the District 
Court did not simply take venire members at their word. It questioned 
each juror individually to uncover concealed bias. This face-to-face op
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portunity to gauge demeanor and credibility, coupled with information 
from the questionnaires regarding jurors’ backgrounds, opinions, and 
news sources, gave the court a sturdy foundation to assess fitness for 
jury service. Pp. 387–395. 

(3) Skilling’s allegation that several jurors were openly biased 
also fails. In reviewing such claims, the deference due to district courts 
is at its pinnacle: “A trial court’s findings of juror impartiality may be 
overturned only for manifest error.” Mu’Min, 500 U. S., at 428 (inter
nal quotation marks omitted). Skilling, moreover, unsuccessfully chal
lenged only one of the seated jurors for cause, “strong evidence that he 
was convinced the [other] jurors were not biased and had not formed 
any opinions as to his guilt.” Beck v. Washington, 369 U. S. 541, 557– 
558. A review of the record reveals no manifest error regarding the 
empaneling of Jurors 11, 20, and 63, each of whom indicated, inter alia, 
that he or she would be fair to Skilling and would require the Govern
ment to prove its case. Four other jurors Skilling claims he would have 
excluded with extra peremptory strikes, Jurors 38, 67, 78, and 84, exhib
ited no signs of prejudice this Court can discern. Pp. 395–399. 

2. Section 1346, which proscribes fraudulent deprivations of “the in
tangible right of honest services,” is properly confined to cover only 
bribery and kickback schemes. Because Skilling’s alleged misconduct 
entailed no bribe or kickback, it does not fall within the Court’s con
finement of § 1346’s proscription. Pp. 399–414. 

(a) To place Skilling’s claim that § 1346 is unconstitutionally vague 
in context, the Court reviews the origin and subsequent application of 
the honest-services doctrine. Pp. 399–402. 

(1) In a series of decisions beginning in the 1940’s, the Courts of 
Appeals, one after another, interpreted the mail-fraud statute’s prohibi
tion of “any scheme or artifice to defraud” to include deprivations not 
only of money or property, but also of intangible rights. See, e. g., 
Shushan v. United States, 117 F. 2d 110, which stimulated the develop
ment of the “honest-services” doctrine. Unlike traditional fraud, in 
which the victim’s loss of money or property supplied the defendant’s 
gain, with one the mirror image of the other, the honest-services doc
trine targeted corruption that lacked similar symmetry. While the of
fender profited, the betrayed party suffered no deprivation of money or 
property; instead, a third party, who had not been deceived, provided 
the enrichment. Even if the scheme occasioned a money or property 
gain for the betrayed party, courts reasoned, actionable harm lay in the 
denial of that party’s right to the offender’s “honest services.” Most 
often these cases involved bribery of public officials, but over time, the 
courts increasingly recognized that the doctrine applied to a private 
employee who breached his allegiance to his employer, often by accept
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ing bribes or kickbacks. By 1982, all Courts of Appeals had embraced 
the honest-services theory of fraud. Pp. 399–401. 

(2) In 1987, this Court halted the development of the intangible-
rights doctrine in McNally v. United States, 483 U. S. 350, 360, which 
held that the mail-fraud statute was “limited in scope to the protection 
of property rights.” “If Congress desires to go further,” the Court 
stated, “it must speak more clearly.” Ibid. Pp. 401–402. 

(3) Congress responded the next year by enacting § 1346, which 
provides: “For the purposes of th[e] chapter [of the U. S. Code that 
prohibits, inter alia, mail fraud, § 1341, and wire fraud, § 1343], the term 
‘scheme or artifice to defraud’ includes a scheme or artifice to deprive 
another of the intangible right of honest services.” P. 402. 

(b) Section 1346, properly confined to core cases, is not unconstitu
tionally vague. Pp. 402–413. 

(1) To satisfy due process, “a penal statute [must] define the crim
inal offense [1] with sufficient definiteness that ordinary people can un
derstand what conduct is prohibited and [2] in a manner that does not 
encourage arbitrary and discriminatory enforcement.” Kolender v. 
Lawson, 461 U. S. 352, 357. The void-for-vagueness doctrine embraces 
these requirements. Skilling contends that § 1346 meets neither of the 
two due process essentials. But this Court must, if possible, construe, 
not condemn, Congress’ enactments. See, e. g., Civil Service Comm’n 
v. Letter Carriers, 413 U. S. 548, 571. Alert to § 1346’s potential 
breadth, the Courts of Appeals have divided on how best to interpret 
the statute. Uniformly, however, they have declined to throw out the 
statute as irremediably vague. This Court agrees that § 1346 should be 
construed rather than invalidated. Pp. 402–404. 

(2) The Court looks to the doctrine developed in pre-McNally 
cases in an endeavor to ascertain the meaning of the phrase “the intan
gible right of honest services.” There is no doubt that Congress in
tended § 1346 to refer to and incorporate the honest-services doctrine 
recognized in Courts of Appeals’ decisions before McNally derailed the 
intangible-rights theory of fraud. Congress, it bears emphasis, enacted 
§ 1346 on the heels of McNally and drafted the statute using that deci
sion’s terminology. See 483 U. S., at 355, 362. Pp. 404–405. 

(3) To preserve what Congress certainly intended § 1346 to cover, 
the Court pares the pre-McNally body of precedent down to its core: In 
the main, the pre-McNally cases involved fraudulent schemes to deprive 
another of honest services through bribes or kickbacks supplied by a 
third party who had not been deceived. In parsing the various pre-
McNally decisions, the Court acknowledges that Skilling’s vagueness 
challenge has force, for honest-services decisions were not models of 
clarity or consistency. It has long been the Court’s practice, however, 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 358 (2010) 365 

Syllabus 

before striking a federal statute as impermissibly vague, to consider 
whether the prescription is amenable to a limiting construction. See, 
e. g., Hooper v. California, 155 U. S. 648, 657. Arguing against any lim
iting construction, Skilling contends that it is impossible to identify a 
salvageable honest-services core because the pre-McNally cases are in
consistent and hopelessly unclear. This Court rejected an argument of 
the same tenor in Letter Carriers, 413 U. S., at 571–572. Although 
some applications of the pre-McNally honest-services doctrine occa
sioned disagreement among the Courts of Appeals, these decisions do 
not cloud the fact that the vast majority of cases involved offenders 
who, in violation of a fiduciary duty, participated in bribery or kickback 
schemes. Indeed, McNally itself presented a paradigmatic kickback 
fact pattern. 483 U. S., at 352–353, 360. In view of this history, there 
is no doubt that Congress intended § 1346 to reach at least bribes and 
kickbacks. Because reading the statute to proscribe a wider range of 
offensive conduct would raise vagueness concerns, the Court holds that 
§ 1346 criminalizes only the bribe-and-kickback core of the pre-McNally 
case law. Pp. 405–409. 

(4) The Government urges the Court to go further by reading 
§ 1346 to proscribe another category of conduct: undisclosed self-dealing 
by a public official or private employee. Neither of the Government’s 
arguments in support of this position withstands close inspection. Con
trary to the first, McNally itself did not center on nondisclosure of a 
conflicting financial interest, but rather involved a classic kickback 
scheme. See 483 U. S., at 352–353, 360. Reading § 1346 to proscribe 
bribes and kickbacks—and nothing more—satisfies Congress’ undoubted 
aim to reverse McNally on its facts. Nor is the Court persuaded by 
the Government’s argument that the pre-McNally conflict-of-interest 
cases constitute core applications of the honest-services doctrine. Al
though the Courts of Appeals upheld honest-services convictions for 
some conflict-of-interest schemes, they reached no consensus on which 
schemes qualified. Given the relative infrequency of those prosecutions 
and the intercircuit inconsistencies they produced, the Court concludes 
that a reasonable limiting construction of § 1346 must exclude this amor
phous category of cases. Further dispelling doubt on this point is the 
principle that “ambiguity concerning the ambit of criminal statutes 
should be resolved in favor of lenity.” Cleveland v. United States, 
531 U. S. 12, 25 (internal quotation marks omitted). The Court there
fore resists the Government’s less constrained construction of § 1346 ab
sent Congress’ clear instruction otherwise. “If Congress desires to go 
further,” the Court reiterates, “it must speak more clearly than it has.” 
McNally, 483 U. S., at 360. Pp. 409–411. 
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(5) Interpreted to encompass only bribery and kickback schemes, 
§ 1346 is not unconstitutionally vague. A prohibition on fraudulently 
depriving another of one’s honest services by accepting bribes or kick
backs presents neither a fair-notice nor an arbitrary-prosecution prob
lem. See Kolender, 461 U. S., at 357. As to fair notice, it has always 
been clear that bribes and kickbacks constitute honest-services fraud, 
Williams v. United States, 341 U. S. 97, 101, and the statute’s mens rea 
requirement further blunts any notice concern, see, e. g., Screws v. 
United States, 325 U. S. 91, 101–104. As to arbitrary prosecutions, the 
Court perceives no significant risk that the honest-services statute, as 
here interpreted, will be stretched out of shape. Its prohibition on 
bribes and kickbacks draws content not only from the pre-McNally case 
law, but also from federal statutes proscribing and defining similar 
crimes. Pp. 412–413. 

(c) Skilling did not violate § 1346, as the Court interprets the stat
ute. The Government charged Skilling with conspiring to defraud En
ron’s shareholders by misrepresenting the company’s fiscal health to his 
own profit, but the Government never alleged that he solicited or ac
cepted side payments from a third party in exchange for making these 
misrepresentations. Because the indictment alleged three objects of 
the conspiracy—honest-services wire fraud, money-or-property wire 
fraud, and securities fraud—Skilling’s conviction is flawed. See Yates 
v. United States, 354 U. S. 298. This determination, however, does not 
necessarily require reversal of the conspiracy conviction, for errors of 
the Yates variety are subject to harmless-error analysis. The Court 
leaves the parties’ dispute about whether the error here was harmless 
for resolution on remand, along with the question whether reversal on 
the conspiracy count would touch any of Skilling’s other convictions. 
Pp. 413–414. 

554 F. 3d 529, affirmed in part, vacated in part, and remanded. 

Ginsburg, J., delivered the opinion of the Court, Part I of which was 
joined by Roberts, C. J., and Stevens, Scalia, Kennedy, Thomas, and 
Alito, JJ., Part II of which was joined by Roberts, C. J., and Scalia, 
Kennedy, and Thomas, JJ., and Part III of which was joined by Roberts, 
C. J., and Stevens, Breyer, Alito, and Sotomayor, JJ. Scalia, J., filed 
an opinion concurring in part and concurring in the judgment, in which 
Thomas, J., joined, and in which Kennedy, J., joined except as to Part 
III, post, p. 415. Alito, J., filed an opinion concurring in part and concur
ring in the judgment, post, p. 425. Sotomayor, J., filed an opinion concur
ring in part and dissenting in part, in which Stevens and Breyer, JJ., 
joined, post, p. 427. 
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Sri Srinivasan argued the cause for petitioner. With him 
on the briefs were Walter Dellinger, Jonathan D. Hacker, 
Irving L. Gornstein, Daniel M. Petrocelli, M. Randall Op
penheimer, Matthew T. Kline, and David J. Marroso. 

Deputy Solicitor General Dreeben argued the cause for 
the United States. With him on the brief were Solici
tor General Kagan, Acting Assistant Atttorney General 
Raman, former Assistant Attorney General Breuer, Nina 
Goodman, David A. O’Neil, Joel Gershowitz, and Kevin 
Gingras.* 

Justice Ginsburg delivered the opinion of the Court. 

In 2001, Enron Corporation, then the seventh highest
revenue-grossing company in America, crashed into bank
ruptcy. We consider in this opinion two questions arising 
from the prosecution of Jeffrey Skilling, a longtime Enron 
executive, for crimes committed before the corporation’s col
lapse. First, did pretrial publicity and community prejudice 
prevent Skilling from obtaining a fair trial? Second, did the 
jury improperly convict Skilling of conspiracy to commit 
“honest-services” wire fraud, 18 U. S. C. §§ 371, 1343, 1346? 

Answering no to both questions, the Fifth Circuit affirmed 
Skilling’s convictions. We conclude, in common with the 
Court of Appeals, that Skilling’s fair-trial argument fails; 

*Briefs of amici curiae urging reversal were filed for the Chamber of 
Commerce of the United States of America by Lawrence S. Robbins, Dan
iel R. Walfish, Robin S. Conrad, and Amar D. Sarwal; for the National 
Association of Criminal Defense Lawyers by John D. Cline, Barbara E. 
Bergman, and Thomas A. Hagemann; and for the Texas Criminal Defense 
Lawyers Association et al. by Jeffrey T. Green and Sarah O’Rourke 
Schrup. 

Briefs of amici curiae were filed for ABC, Inc., et al. by David A. 
Schulz, Steven D. Zansberg, Richard A. Bernstein, Peter Scheer, Eve Bur
ton, Jonathan Donnellan, Stephen J. Burns, Lucy A. Dalglish, Gregg P. 
Leslie, and Eric N. Lieberman; for the Pacific Legal Foundation et al. by 
Deborah J. La Fetra, Timothy Sandefur, Timothy Lynch, and Ilya Sha
piro; and for Thomas Rybicki by Edward L. Larsen. 
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Skilling, we hold, did not establish that a presumption of 
juror prejudice arose or that actual bias infected the jury 
that tried him. But we disagree with the Fifth Circuit’s 
honest-services ruling. In proscribing fraudulent depriva
tions of “the intangible right of honest services,” § 1346, Con
gress intended at least to reach schemes to defraud involving 
bribes and kickbacks. Construing the honest-services stat
ute to extend beyond that core meaning, we conclude, would 
encounter a vagueness shoal. We therefore hold that § 1346 
covers only bribery and kickback schemes. Because Skil
ling’s alleged misconduct entailed no bribe or kickback, it 
does not fall within § 1346’s proscription. We therefore af
firm in part and vacate in part. 

I 

Founded in 1985, Enron Corporation grew from its head
quarters in Houston, Texas, into one of the world’s leading 
energy companies. Skilling launched his career there in 
1990 when Kenneth Lay, the company’s founder, hired him 
to head an Enron subsidiary. Skilling steadily rose through 
the corporation’s ranks, serving as president and chief oper
ating officer, and then, beginning in February 2001, as chief 
executive officer. Six months later, on August 14, 2001, 
Skilling resigned from Enron. 

Less than four months after Skilling’s departure, Enron 
spiraled into bankruptcy. The company’s stock, which had 
traded at $90 per share in August 2000, plummeted to pen
nies per share in late 2001. Attempting to comprehend 
what caused the corporation’s collapse, the U. S. Department 
of Justice formed an Enron Task Force, comprising prosecu
tors and Federal Bureau of Investigation agents from around 
the Nation. The Government’s investigation uncovered an 
elaborate conspiracy to prop up Enron’s short-run stock 
prices by overstating the company’s financial well-being. In 
the years following Enron’s bankruptcy, the Government 
prosecuted dozens of Enron employees who participated in 
the scheme. In time, the Government worked its way up 
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the corporation’s chain of command: On July 7, 2004, a grand 
jury indicted Skilling, Lay, and Richard Causey, Enron’s for
mer chief accounting officer. 

These three defendants, the indictment alleged, 

“engaged in a wide-ranging scheme to deceive the in
vesting public, including Enron’s shareholders, . . . about 
the true performance of Enron’s businesses by: (a) ma
nipulating Enron’s publicly reported financial results; 
and (b) making public statements and representations 
about Enron’s financial performance and results that 
were false and misleading.” App. ¶ 5, p. 277a. 

Skilling and his co-conspirators, the indictment continued, 
“enriched themselves as a result of the scheme through sal
ary, bonuses, grants of stock and stock options, other profits, 
and prestige.” Id., ¶ 14, at 280a. 

Count 1 of the indictment charged Skilling with conspiracy 
to commit securities and wire fraud; in particular, it alleged 
that Skilling had sought to “depriv[e] Enron and its share
holders of the intangible right of [his] honest services.” Id., 
¶ 87, at 318a.1 The indictment further charged Skilling with 
more than 25 substantive counts of securities fraud, wire 
fraud, making false representations to Enron’s auditors, and 
insider trading. 

In November 2004, Skilling moved to transfer the trial to 
another venue; he contended that hostility toward him in 
Houston, coupled with extensive pretrial publicity, had poi
soned potential jurors. To support this assertion, Skilling, 
aided by media experts, submitted hundreds of news reports 
detailing Enron’s downfall; he also presented affidavits from 

1 The mail- and wire-fraud statutes criminalize the use of the mails or 
wires in furtherance of “any scheme or artifice to defraud, or for obtaining 
money or property by means of false or fraudulent pretenses, representa
tions, or promises.” 18 U. S. C. § 1341 (mail fraud); § 1343 (wire fraud). 
The honest-services statute, § 1346, defines “the term ‘scheme or artifice 
to defraud’ ” in these provisions to include “a scheme or artifice to deprive 
another of the intangible right of honest services.” 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



370 SKILLING v. UNITED STATES 

Opinion of the Court 

the experts he engaged portraying community attitudes in 
Houston in comparison to other potential venues. 

The U. S. District Court for the Southern District of 
Texas, in accord with rulings in two earlier instituted 
Enron-related prosecutions,2 denied the venue-transfer mo
tion. Despite “isolated incidents of intemperate commen
tary,” the court observed, media coverage “ha[d] [mostly] 
been objective and unemotional,” and the facts of the case 
were “neither heinous nor sensational.” App. to Brief 
for United States 10a–11a.3 Moreover, “courts ha[d] com
monly” favored “effective voir dire . . . to ferret out any 
[juror] bias.” Id., at 18a. Pretrial publicity about the case, 
the court concluded, did not warrant a presumption that Skil
ling would be unable to obtain a fair trial in Houston. Id., 
at 22a. 

In the months leading up to the trial, the District Court 
solicited from the parties questions the court might use to 
screen prospective jurors. Unable to agree on a question

2 See United States v. Fastow, 292 F. Supp. 2d 914, 918 (SD Tex. 2003); 
Order in United States v. Hirko, No. 4:03–cr–00093 (SD Tex., Nov. 24, 
2004), Record, Doc. 484, p. 6. These rulings were made by two other 
judges of the same District. Three judges residing in the area thus inde
pendently found that defendants in Enron-related cases could obtain a fair 
trial in Houston. 

3 Painting a different picture of the media coverage surrounding Enron’s 
collapse, Justice Sotomayor’s opinion relies heavily on affidavits of 
media experts and jury consultants submitted by Skilling in support of 
his venue-transfer motion. E. g., post, at 428, 429–430, 431 (opinion con
curring in part and dissenting in part) (hereinafter dissent); post, at 431, 
n. 2, and 448, n. 10; post, at 451, and 459–460, n. 22. These Skilling-
employed experts selected and emphasized negative statements in various 
news stories. But the District Court Judge did not find the experts’ sam
ples representative of the coverage at large; having “[m]eticulous[ly] re-
view[ed] all of the evidence” Skilling presented, the court concluded that 
“incidents [of news reports using] less-than-objective language” were 
dwarfed by “the largely fact-based tone of most of the articles.” App. to 
Brief for United States 7a, 10a, 11a. See also post, at 429 (acknowledging 
that “many of the stories were straightforward news items”). 
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naire’s format and content, Skilling and the Government sub
mitted dueling documents. On venire members’ sources of 
Enron-related news, for example, the Government proposed 
that they tick boxes from a checklist of generic labels such 
as “[t]elevision,” “[n]ewspaper,” and “[r]adio,” Record 8415; 
Skilling proposed more probing questions asking venire 
members to list the specific names of their media sources and 
to report on “what st[ood] out in [their] mind[s]” of “all the 
things [they] ha[d] seen, heard or read about Enron,” id., 
at 8404–8405. 

The District Court rejected the Government’s sparer in
quiries in favor of Skilling’s submission. Skilling’s ques
tions “[we]re more helpful,” the court said, “because [they] 
[we]re generally . . . open-ended and w[ould] allow the poten
tial jurors to give us more meaningful information.” Id., at 
9539. The court converted Skilling’s submission, with slight 
modifications, into a 77-question, 14-page document that 
asked prospective jurors about, inter alia, their sources of 
news and exposure to Enron-related publicity, beliefs con
cerning Enron and what caused its collapse, opinions regard
ing the defendants and their possible guilt or innocence, and 
relationships to the company and to anyone affected by its 
demise.4 

4 Questions included the following: “What are your opinions about the 
compensation that executives of large corporations receive?”; “Have you, 
any family members, or friends ever worked for or applied for work with,” 
“done business with,” or “owned stock in Enron Corporation or any Enron 
subsidiaries and partnership?”; “Do you know anyone . . . who has  been 
negatively affected or hurt in any way by what happened at Enron?”; “Do 
you have an opinion about the cause of the collapse of Enron? If YES, 
what is your opinion? On what do you base your opinion?”; “Have you 
heard or read about any of the Enron cases? If YES, please tell us the 
name of all sources from which you have heard or read about the Enron 
cases.”; “Have you read any books or seen any movies about Enron? If 
YES, please describe.”; “Are you angry about what happened with Enron? 
If YES, please explain.”; “Do you have an opinion about . . .  Jeffrey Skil
ling . . . [?] If YES, what is your opinion? On what do you base your 
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In November 2005, the District Court mailed the question
naire to 400 prospective jurors and received responses from 
nearly all the addressees. The court granted hardship ex
emptions to approximately 90 individuals, id., at 11773– 
11774, and the parties, with the court’s approval, further 
winnowed the pool by excusing another 119 for cause, hard
ship, or physical disability, id., at 11891, 13594. The parties 
agreed to exclude, in particular, “each and every” prospec
tive juror who said that a pre-existing opinion about Enron 
or the defendants would prevent her from impartially consid
ering the evidence at trial. Id., at 13668. 

On December 28, 2005, three weeks before the date sched
uled for the commencement of trial, Causey pleaded guilty. 
Skilling’s attorneys immediately requested a continuance, 
and the District Court agreed to delay the proceedings until 
the end of January 2006. Id., at 14277. In the interim, 
Skilling renewed his change-of-venue motion, arguing that 
the juror questionnaires revealed pervasive bias and that 
news accounts of Causey’s guilty plea further tainted the 
jury pool. If Houston remained the trial venue, Skilling 
urged that “jurors need to be questioned individually by both 
the Court and counsel” concerning their opinions of Enron 
and “publicity issues.” Id., at 12074. 

The District Court again declined to move the trial. Skil
ling, the court concluded, still had not “establish[ed] that 
pretrial publicity and/or community prejudice raise[d] a pre
sumption of inherent jury prejudice.” Id., at 14115. The 
questionnaires and voir dire, the court observed, provided 

opinion?”; “Based on anything you have heard, read, or been told[,] do you 
have any opinion about the guilt or innocence of . . . Jeffrey Skilling[?] If 
. . .  YES . . . ,  please explain.”; “[W]ould any opinion you may have formed 
regarding Enron or any of the defendants prevent you from impartially 
considering the evidence presented during the trial of . . . Jeffrey Skil
ling[?] If YES or UNSURE . . . , please explain.”; “Is there anything 
else you feel is important for the court to know about you?” Record 
13013–13026. 
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safeguards adequate to ensure an impartial jury. Id., at 
14115–14116. 

Denying Skilling’s request for attorney-led voir dire, the 
court said that in 17 years on the bench: 

“I’ve found . . . I  get  more forthcoming responses from 
potential jurors than the lawyers on either side. I don’t 
know whether people are suspicious of lawyers—but I 
think if I ask a person a question, I will get a candid 
response much easier than if a lawyer asks the ques
tion.” Id., at 11805. 

But the court promised to give counsel an opportunity to ask 
followup questions, ibid., and it agreed that venire members 
should be examined individually about pretrial publicity, 
id., at 11051–11053. The court also allotted the defendants 
jointly 14 peremptory challenges, 2 more than the standard 
number prescribed by Federal Rule of Criminal Procedure 
24(b)(2) and (c)(4)(B). Id., at 13673–13675. 

Voir dire began on January 30, 2006. The District Court 
first emphasized to the venire the importance of impartiality 
and explained the presumption of innocence and the Govern
ment’s burden of proof. The trial, the court next instructed, 
was not a forum “to seek vengeance against Enron’s former 
officers,” or to “provide remedies for” its victims. App. 
823a. “The bottom line,” the court stressed, “is that we 
want . . . jurors who . . .  will  faithfully, conscientiously and 
impartially serve if selected.” Id., at 823a–824a. In re
sponse to the court’s query whether any prospective juror 
questioned her ability to adhere to these instructions, two 
individuals indicated that they could not be fair; they were 
therefore excused for cause, id., at 816a, 819a–820a. 

After questioning the venire as a group,5 the District 
Court brought prospective jurors one by one to the bench 

5 Among other questions, the court asked whether sympathy toward the 
victims of Enron’s collapse or a desire to see justice done would overpower 
prospective jurors’ impartiality. App. 839a–840a. 
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for individual examination. Although the questions varied, 
the process generally tracked the following format: The 
court asked about exposure to Enron-related news and the 
content of any stories that stood out in the prospective ju
ror’s mind. Next, the court homed in on questionnaire an
swers that raised a red flag signaling possible bias. The 
court then permitted each side to pose followup questions. 
Finally, after the venire member stepped away, the court 
entertained and ruled on challenges for cause. In all, the 
court granted one of the Government’s for-cause challenges 
and denied four; it granted three of the defendants’ chal
lenges and denied six. The parties agreed to excuse three 
additional jurors for cause and one for hardship. 

By the end of the day, the court had qualified 38 prospec
tive jurors, a number sufficient, allowing for peremptory 
challenges, to empanel 12 jurors and 4 alternates.6 Before 
the jury was sworn in, Skilling objected to the seating of six 
jurors. He did not contend that they were in fact biased; 
instead, he urged that he would have used peremptories to 
exclude them had he not exhausted his supply by striking 

6 Selection procedures of similar style and duration took place in three 
Enron-related criminal cases earlier prosecuted in Houston—United 
States v. Arthur Andersen LLP, No. 4:02–cr–00121–1 (SD Tex.) (charges 
against Enron’s outside accountants); United States v. Bayly, No. 4:03– 
cr–00363 (SD Tex.) (charges against Merrill Lynch and Enron executives 
for alleged sham sales of Nigerian barges); United States v. Hirko, 
No. 4:03–cr–00093 (SD Tex.) (fraud and insider-trading charges against 
five Enron Broadband Services executives). See Brief for United States 
9 (In all three cases, the District Court “distributed a jury questionnaire 
to a pool of several hundred potential jurors; dismissed individuals whose 
responses to the questionnaire demonstrated bias or other disqualifying 
characteristics; and, after further questioning by the court and counsel, 
selected a jury from the remaining venire in one day.”); Government’s 
Memorandum of Law in Response to Defendants’ Joint Motion to Transfer 
Venue in United States v. Skilling, No. 4:04–cr–00025 (SD Tex., Dec. 3, 
2004), Record, Doc. 231, pp. 21–28 (describing in depth the jury-selection 
process in the Arthur Andersen and Bayly trials). 
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several venire members after the court refused to excuse 
them for cause. Supp. App. 3sa–4sa (Sealed).7 The court 
overruled this objection. 

After the jurors took their oath, the District Court told 
them they could not discuss the case with anyone or follow 
media accounts of the proceedings. “[E]ach of you,” the 
court explained, “needs to be absolutely sure that your deci
sions concerning the facts will be based only on the evidence 
that you hear and read in this courtroom.” App. 1026a. 

Following a four-month trial and nearly five days of delib
eration, the jury found Skilling guilty of 19 counts, including 
the honest-services-fraud conspiracy charge, and not guilty 
of 9 insider-trading counts. The District Court sentenced 
Skilling to 292 months’ imprisonment, 3 years’ supervised 
release, and $45 million in restitution. 

On appeal, Skilling raised a host of challenges to his con
victions, including the fair-trial and honest-services argu
ments he presses here. Regarding the former, the Fifth 
Circuit initially determined that the volume and negative 
tone of media coverage generated by Enron’s collapse cre
ated a presumption of juror prejudice. 554 F. 3d 529, 559 
(2009).8 The court also noted potential prejudice stemming 
from Causey’s guilty plea and from the large number of 
victims in Houston—from the “[t]housands of Enron employ

7 Skilling had requested an additional peremptory strike each time the 
District Court rejected a for-cause objection. The court, which had al
ready granted two extra peremptories, see supra, at 373, denied each 
request. 

8 The Fifth Circuit described the media coverage as follows: 
“Local newspapers ran many personal interest stories in which sympa

thetic individuals expressed feelings of anger and betrayal toward 
Enron. . . . Even the [Houston] Chronicle’s sports page wrote of Skilling’s 
guilt as a foregone conclusion. Similarly, the Chronicle’s ‘Pethouse Pet 
of the Week’ section mentioned that a pet had ‘enjoyed watching those 
Enron jerks being led away in handcuffs.’ These are but a few examples 
of the Chronicle’s coverage.” 554 F. 3d, at 559 (footnote omitted). 
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ees . . . [who] lost their jobs, and . . . saw their 401(k) accounts 
wiped out,” to Houstonians who suffered spillover economic 
effects. Id., at 559–560. 

The Court of Appeals stated, however, that “the presump
tion [of prejudice] is rebuttable,” and it therefore examined 
the voir dire to determine whether “the District Court em
paneled an impartial jury.” Id., at 561 (internal quotation 
marks, italics, and some capitalization omitted). The voir 
dire was, in the Fifth Circuit’s view, “proper and thorough.” 
Id., at 562. Moreover, the court noted, Skilling had chal
lenged only one seated juror—Juror 11—for cause. Al
though Juror 11 made some troubling comments about corpo
rate greed, the District Court “observed [his] demeanor, 
listened to his answers, and believed he would make the gov
ernment prove its case.” Id., at 564. In sum, the Fifth Cir
cuit found that the Government had overcome the presump
tion of prejudice and that Skilling had not “show[n] that any 
juror who actually sat was prejudiced against him.” Ibid. 

The Court of Appeals also rejected Skilling’s claim that 
his conduct did not indicate any conspiracy to commit 
honest-services fraud. “[T]he jury was entitled to convict 
Skilling,” the court stated, “on these elements”: “(1) a mate
rial breach of a fiduciary duty . . . (2)  that results in a det
riment to the employer,” including one occasioned by an 
employee’s decision to “withhold material information, i. e., 
information that he had reason to believe would lead a rea
sonable employer to change its conduct.” Id., at 547. The 
Fifth Circuit did not address Skilling’s argument that the 
honest-services statute, if not interpreted to exclude his 
actions, should be invalidated as unconstitutionally vague. 
Brief for Defendant-Appellant Skilling in No. 06–20885 
(CA5), p. 65, n. 21. 

Arguing that the Fifth Circuit erred in its consideration 
of these claims, Skilling sought relief from this Court. We 
granted certiorari, 558 U. S. 945 (2009), and now affirm in 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 358 (2010) 377 

Opinion of the Court 

part, vacate in part, and remand for further proceedings.9 

We consider first Skilling’s allegation of juror prejudice, and 
next, his honest-services argument. 

II 

Pointing to “the community passion aroused by Enron’s 
collapse and the vitriolic media treatment” aimed at him, 
Skilling argues that his trial “never should have proceeded 
in Houston.” Brief for Petitioner 20. And even if it had 
been possible to select impartial jurors in Houston, “[t]he 
truncated voir dire . . . did almost nothing to weed out preju
dices,” he contends, so “[f]ar from rebutting the presumption 
of prejudice, the record below affirmatively confirmed it.” 
Id., at 21. Skilling’s fair-trial claim thus raises two distinct 
questions. First, did the District Court err by failing to 
move the trial to a different venue based on a presumption 
of prejudice? Second, did actual prejudice contaminate 
Skilling’s jury?10 

A 
1 

The Sixth Amendment secures to criminal defendants the 
right to trial by an impartial jury. By constitutional design, 
that trial occurs “in the State where the . . . Crimes . . .  

9 We also granted certiorari and heard arguments this Term in two other 
cases raising questions concerning the honest-services statute’s scope. 
See Black v. United States, No. 08–876; Weyhrauch v. United States, 
No. 08–1196. Today we vacate and remand those decisions in light of this 
opinion. Black, post, p. 465; Weyhrauch, post, p. 476. 

10 Assuming, as the Fifth Circuit found, that a presumption of prejudice 
arose in Houston, the question presented in Skilling’s petition for certio
rari casts his actual-prejudice argument as an inquiry into when, if ever, 
that presumption may be rebutted. See Pet. for Cert. i. Although we 
find a presumption of prejudice unwarranted in this case, we consider the 
actual-prejudice issue to be fairly subsumed within the question we agreed 
to decide. See this Court’s Rule 14.1(a). 
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have been committed.” Art. III, § 2, cl. 3. See also Amdt. 
6 (right to trial by “jury of the State and district wherein 
the crime shall have been committed”). The Constitution’s 
place-of-trial prescriptions, however, do not impede transfer 
of the proceeding to a different district at the defendant’s 
request if extraordinary local prejudice will prevent a fair 
trial—a “basic requirement of due process,” In re Murchi
son, 349 U. S. 133, 136 (1955).11 

2 

“The theory of our [trial] system is that the conclusions to 
be reached in a case will be induced only by evidence and 
argument in open court, and not by any outside influence, 
whether of private talk or public print.” Patterson v. Colo
rado ex rel. Attorney General of Colo., 205 U. S. 454, 462 
(1907) (opinion for the Court by Holmes, J.). When does the 

11 Venue transfer in federal court is governed by Federal Rule of Crimi
nal Procedure 21, which instructs that a “court must transfer the proceed
ing . . . to another district if the court is satisfied that so great a prejudice 
against the defendant exists in the transferring district that the defend
ant cannot obtain a fair and impartial trial there.” As the language of 
the Rule suggests, district-court calls on the necessity of transfer are 
granted a healthy measure of appellate-court respect. See Platt v. Min
nesota Mining & Mfg. Co., 376 U. S. 240, 245 (1964). Federal courts have 
invoked the Rule to move certain highly charged cases, for example, the 
prosecution arising from the bombing of the Alfred P. Murrah Federal 
Office Building in Oklahoma City. See United States v. McVeigh, 918 
F. Supp. 1467, 1474 (WD Okla. 1996). They have also exercised discretion 
to deny venue-transfer requests in cases involving substantial pretrial 
publicity and community impact, for example, the prosecutions resulting 
from the 1993 World Trade Center bombing, see United States v. Salameh, 
No. S5 93 Cr. 0180 (KTD) (SDNY, Sept. 15, 1993); United States v. Yousef, 
No. S12 93 Cr. 180 (KTD) (SDNY, July 18, 1997), aff ’d 327 F. 3d 56, 155 
(CA2 2003), and the prosecution of John Walker Lindh, referred to in the 
press as the American Taliban, see United States v. Lindh, 212 F. Supp. 
2d 541, 549–551 (ED Va. 2002). Skilling does not argue, distinct from his 
due process challenge, that the District Court abused its discretion under 
Rule 21 by declining to move his trial. We therefore review the District 
Court’s venue-transfer decision only for compliance with the Constitution. 
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publicity attending conduct charged as criminal dim pros
pects that the trier can judge a case, as due process requires, 
impartially, unswayed by outside influence? Because most 
cases of consequence garner at least some pretrial publicity, 
courts have considered this question in diverse settings. 
We begin our discussion by addressing the presumption of 
prejudice from which the Fifth Circuit’s analysis in Skilling’s 
case proceeded. The foundation precedent is Rideau v. 
Louisiana, 373 U. S. 723 (1963). 

Wilbert Rideau robbed a bank in a small Louisiana town, 
kidnaped three bank employees, and killed one of them. Po
lice interrogated Rideau in jail without counsel present and 
obtained his confession. Without informing Rideau, no less 
seeking his consent, the police filmed the interrogation. On 
three separate occasions shortly before the trial, a local tele
vision station broadcast the film to audiences ranging from 
24,000 to 53,000 individuals. Rideau moved for a change of 
venue, arguing that he could not receive a fair trial in the 
parish where the crime occurred, which had a population of 
approximately 150,000 people. The trial court denied the 
motion, and a jury eventually convicted Rideau. The Su
preme Court of Louisiana upheld the conviction. 

We reversed. “What the people [in the community] saw 
on their television sets,” we observed, “was Rideau, in jail, 
flanked by the sheriff and two state troopers, admitting in 
detail the commission of the robbery, kidnapping, and mur
der.” Id., at 725. “[T]o the tens of thousands of people who 
saw and heard it,” we explained, the interrogation “in a very 
real sense was Rideau’s trial—at which he pleaded guilty.” 
Id., at 726. We therefore “d[id] not hesitate to hold, without 
pausing to examine a particularized transcript of the voir 
dire,” that “[t]he kangaroo court proceedings” trailing the 
televised confession violated due process. Id., at 726–727. 

We followed Rideau’s lead in two later cases in which 
media coverage manifestly tainted a criminal prosecution. 
In Estes v. Texas, 381 U. S. 532, 538 (1965), extensive public
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ity before trial swelled into excessive exposure during pre
liminary court proceedings as reporters and television crews 
overran the courtroom and “bombard[ed] . . . the community 
with the sights and sounds of” the pretrial hearing. The 
media’s overzealous reporting efforts, we observed, “led to 
considerable disruption” and denied the “judicial serenity 
and calm to which [Billie Sol Estes] was entitled.” Id., 
at 536. 

Similarly, in Sheppard v. Maxwell, 384 U. S. 333 (1966), 
news reporters extensively covered the story of Sam Shep
pard, who was accused of bludgeoning his pregnant wife to 
death. “[B]edlam reigned at the courthouse during the trial 
and newsmen took over practically the entire courtroom,” 
thrusting jurors “into the role of celebrities.” Id., at 353, 
355. Pretrial media coverage, which we characterized as 
“months [of] virulent publicity about Sheppard and the mur
der,” did not alone deny due process, we noted. Id., at 354. 
But Sheppard’s case involved more than heated reporting 
pretrial: We upset the murder conviction because a “carnival 
atmosphere” pervaded the trial, id., at 358. 

In each of these cases, we overturned a “conviction ob
tained in a trial atmosphere that [was] utterly corrupted by 
press coverage”; our decisions, however, “cannot be made to 
stand for the proposition that juror exposure to . . . news 
accounts of the crime . . . alone presumptively deprives the 
defendant of due process.” Murphy v. Florida, 421 U. S. 
794, 798–799 (1975).12 See also, e. g., Patton v. Yount, 467 

12 Murphy involved the robbery prosecution of the notorious Jack Mur
phy, a convicted murderer who helped mastermind the 1964 heist of the 
Star of India sapphire from New York’s American Museum of Natural 
History. Pointing to “extensive press coverage” about him, Murphy 
moved to transfer venue. 421 U. S., at 796. The trial court denied the 
motion, and a jury convicted Murphy. We affirmed. Murphy’s trial, we 
explained, was markedly different from the proceedings at issue in Rideau 
v. Louisiana, 373 U. S. 723 (1963), Estes v. Texas, 381 U. S. 532 (1965), and 
Sheppard v. Maxwell, 384 U. S. 333 (1966), which “entirely lack[ed] . . . the  
solemnity and sobriety to which a defendant is entitled in a system that 
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U. S. 1025 (1984).13 Prominence does not necessarily pro
duce prejudice, and juror impartiality, we have reiterated, 
does not require ignorance. Irvin v. Dowd, 366 U. S. 717, 
722 (1961) (Jurors are not required to be “totally ignorant of 
the facts and issues involved”; “scarcely any of those best 
qualified to serve as jurors will not have formed some im
pression or opinion as to the merits of the case.”); Reynolds 
v. United States, 98 U. S. 145, 155–156 (1879) (“[E]very case 
of public interest is almost, as a matter of necessity, brought 
to the attention of all the intelligent people in the vicinity, 
and scarcely any one can be found among those best fitted 
for jurors who has not read or heard of it, and who has not 
some impression or some opinion in respect to its merits.”). 
A presumption of prejudice, our decisions indicate, attends 
only the extreme case. 

3 

Relying on Rideau, Estes, and Sheppard, Skilling asserts 
that we need not pause to examine the screening question
naires or the voir dire before declaring his jury’s verdict 
void. We are not persuaded. Important differences sepa

subscribes to any notion of fairness and rejects the verdict of a mob.” 421 
U. S., at 799. Voir dire revealed no great hostility toward Murphy; 
“[s]ome of the jurors had a vague recollection of the robbery with which 
[he] was charged and each had some knowledge of [his] past crimes, but 
none betrayed any belief in the relevance of [his] past to the present case.” 
Id., at 800 (footnote omitted). 

13 In Yount, the media reported on Jon Yount’s confession to a brutal 
murder and his prior conviction for the crime, which had been reversed 
due to a violation of Miranda v. Arizona, 384 U. S. 436 (1966). During 
voir dire, 77% of prospective jurors acknowledged they would carry an 
opinion into the jury box, and 8 of the 14 seated jurors and alternates 
admitted they had formed an opinion as to Yount’s guilt. 467 U. S., at 
1029–1030. Nevertheless, we rejected Yount’s presumption-of-prejudice 
claim. The adverse publicity and community outrage, we noted, were at 
their height prior to Yount’s first trial, four years before the second prose
cution; time had helped “sooth[e] and eras[e]” community prejudice, id., 
at 1034. 
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rate Skilling’s prosecution from those in which we have pre
sumed juror prejudice.14 

First, we have emphasized in prior decisions the size and 
characteristics of the community in which the crime oc
curred. In Rideau, for example, we noted that the murder 
was committed in a parish of only 150,000 residents. Hous
ton, in contrast, is the fourth most populous city in the Na
tion: At the time of Skilling’s trial, more than 4.5 million 
individuals eligible for jury duty resided in the Houston area. 
App. 627a. Given this large, diverse pool of potential jurors, 
the suggestion that 12 impartial individuals could not be em
paneled is hard to sustain. See Mu’Min v. Virginia, 500 
U. S. 415, 429 (1991) (potential for prejudice mitigated by the 
size of the “metropolitan Washington [D. C.] statistical area, 
which has a population of over 3 million, and in which, unfor
tunately, hundreds of murders are committed each year”); 
Gentile v. State Bar of Nev., 501 U. S. 1030, 1044 (1991) (plu
rality opinion) (reduced likelihood of prejudice where venire 
was drawn from a pool of over 600,000 individuals).15 

Second, although news stories about Skilling were not 
kind, they contained no confession or other blatantly prejudi
cial information of the type readers or viewers could not rea
sonably be expected to shut from sight. Rideau’s dramati

14 Skilling’s reliance on Estes and Sheppard is particularly misplaced; 
those cases involved media interference with courtroom proceedings dur
ing trial. See supra, at 379–380. Skilling does not assert that news cov
erage reached and influenced his jury after it was empaneled. 

15 According to a survey commissioned by Skilling in conjunction with 
his first motion for a venue change, only 12.3% of Houstonians named him 
when asked to list Enron executives they believed guilty of crimes. App. 
375a–376a. In response to the followup question “[w]hat words come to 
mind when you hear the name Jeff Skilling?”, two-thirds of respondents 
failed to say a single negative word, id., at 376a: 43% either had never 
heard of Skilling or stated that nothing came to mind when they heard 
his name, and another 23% knew Skilling’s name was associated with 
Enron but reported no opinion about him, Record 3210–3211; see App. 
417a–492a. 
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cally staged admission of guilt, for instance, was likely 
imprinted indelibly in the mind of anyone who watched it. 
Cf. Parker v. Randolph, 442 U. S. 62, 72 (1979) (plurality 
opinion) (“[T]he defendant’s own confession [is] probably the 
most probative and damaging evidence that can be admitted 
against him.” (internal quotation marks omitted)). Pretrial 
publicity about Skilling was less memorable and prejudicial. 
No evidence of the smoking-gun variety invited prejudg
ment of his culpability. See United States v. Chagra, 669 
F. 2d 241, 251–252, n. 11 (CA5 1982) (“A jury may have diffi
culty in disbelieving or forgetting a defendant’s opinion of 
his own guilt but have no difficulty in rejecting the opinions 
of others because they may not be well-founded.”). 

Third, unlike cases in which trial swiftly followed a widely 
reported crime, e. g., Rideau, 373 U. S., at 724, over four 
years elapsed between Enron’s bankruptcy and Skilling’s 
trial. Although reporters covered Enron-related news 
throughout this period, the decibel level of media attention 
diminished somewhat in the years following Enron’s collapse. 
See App. 700a; id., at 785a; Yount, 467 U. S., at 1032, 1034. 

Finally, and of prime significance, Skilling’s jury acquitted 
him of nine insider-trading counts. Similarly, earlier insti
tuted Enron-related prosecutions yielded no overwhelming 
victory for the Government.16 In Rideau, Estes, and Shep
pard, in marked contrast, the jury’s verdict did not under
mine in any way the supposition of juror bias. It would be 
odd for an appellate court to presume prejudice in a case in 
which jurors’ actions run counter to that presumption. See, 
e. g., United States v. Arzola-Amaya, 867 F. 2d 1504, 1514 

16 As the United States summarizes, “[I]n Hirko, the jury deliberated 
for several days and did not convict any Enron defendant; in Bayly, which 
was routinely described as ‘the first Enron criminal trial,’ the jury con
victed five defendants, . . . but acquitted a former Enron executive. At 
the sentencing phase of Bayly, the jury found a loss amount of slightly 
over $13 million, even though the government had argued that the true 
loss . . . was $40 million.” Brief for United States 9–10 (citation omitted). 
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(CA5 1989) (“The jury’s ability to discern a failure of proof 
of guilt of some of the alleged crimes indicates a fair minded 
consideration of the issues and reinforces our belief and con
clusion that the media coverage did not lead to the depriva
tion of [the] right to an impartial trial.”). 

4 
Skilling’s trial, in short, shares little in common with those 

in which we approved a presumption of juror prejudice. 
The Fifth Circuit reached the opposite conclusion based pri
marily on the magnitude and negative tone of media atten
tion directed at Enron. But “pretrial publicity—even per
vasive, adverse publicity—does not inevitably lead to an 
unfair trial.” Nebraska Press Assn. v. Stuart, 427 U. S. 539, 
554 (1976). In this case, as just noted, news stories about 
Enron did not present the kind of vivid, unforgettable infor
mation we have recognized as particularly likely to produce 
prejudice, and Houston’s size and diversity diluted the me
dia’s impact.17 

Nor did Enron’s “sheer number of victims,” 554 F. 3d, at 
560, trigger a presumption of prejudice. Although the wide
spread community impact necessitated careful identification 
and inspection of prospective jurors’ connections to Enron, 
the extensive screening questionnaire and followup voir dire 
were well suited to that task. And hindsight shows the ef
ficacy of these devices; as we discuss infra, at 389–390, 
jurors’ links to Enron were either nonexistent or attenuated. 

Finally, although Causey’s “well-publicized decision to 
plead guilty” shortly before trial created a danger of juror 

17 The Fifth Circuit, moreover, did not separate media attention aimed 
at Skilling from that devoted to Enron’s downfall more generally. Data 
submitted by Skilling in support of his first motion for a venue transfer 
suggested that a slim percentage of Enron-related stories specifically 
named him. App. 572a. “[W]hen publicity is about the event, rather 
than directed at individual defendants, this may lessen any prejudicial 
impact.” United States v. Hueftle, 687 F. 2d 1305, 1310 (CA10 1982). 
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prejudice, 554 F. 3d, at 559, the District Court took appro
priate steps to reduce that risk. The court delayed the pro
ceedings by two weeks, lessening the immediacy of that de
velopment. And during voir dire, the court asked about 
prospective jurors’ exposure to recent publicity, including 
news regarding Causey. Only two venire members recalled 
the plea; neither mentioned Causey by name, and neither 
ultimately served on Skilling’s jury. App. 888a, 993a. Al
though publicity about a codefendant’s guilty plea calls for 
inquiry to guard against actual prejudice, it does not ordi
narily—and, we are satisfied, it did not here—warrant an 
automatic presumption of prejudice. 

Persuaded that no presumption arose,18 we conclude that 
the District Court, in declining to order a venue change, did 
not exceed constitutional limitations.19 

B 

We next consider whether actual prejudice infected Skil
ling’s jury. Voir dire, Skilling asserts, did not adequately 
detect and defuse juror bias. “[T]he record . . . affirmatively 
confirm[s]” prejudice, he maintains, because several seated 
jurors “prejudged his guilt.” Brief for Petitioner 21. We 
disagree with Skilling’s characterization of the voir dire and 
the jurors selected through it. 

18 The parties disagree about whether a presumption of prejudice can be 
rebutted, and, if it can, what standard of proof governs that issue. Com
pare Brief for Petitioner 25–35 with Brief for United States 24–32, 35–36. 
Because we hold that no presumption arose, we need not, and do not, reach 
these questions. 

19 The dissent acknowledges that “the prospect of seating an unbiased 
jury in Houston was not so remote as to compel the conclusion that the 
District Court acted unconstitutionally in denying Skilling’s motion to 
change venue.” Post, at 445. The dissent’s conclusion that Skilling did 
not receive a fair trial accordingly turns on its perception of the adequacy 
of the jury-selection process. 
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1 

No hard-and-fast formula dictates the necessary depth or 
breadth of voir dire. See United States v. Wood, 299 U. S. 
123, 145–146 (1936) (“Impartiality is not a technical concep
tion. It is a state of mind. For the ascertainment of this 
mental attitude of appropriate indifference, the Constitution 
lays down no particular tests and procedure is not chained 
to any ancient and artificial formula.”). Jury selection, we 
have repeatedly emphasized, is “particularly within the 
province of the trial judge.” Ristaino v. Ross, 424 U. S. 
589, 594–595 (1976) (internal quotation marks omitted); see, 
e. g., Mu’Min, 500 U. S., at 424; Yount, 467 U. S., at 1038; 
Rosales-Lopez v. United States, 451 U. S. 182, 188–189 (1981) 
(plurality opinion); Connors v. United States, 158 U. S. 408, 
408–413 (1895). 

When pretrial publicity is at issue, “primary reliance on 
the judgment of the trial court makes [especially] good 
sense” because the judge “sits in the locale where the public
ity is said to have had its effect” and may base her evaluation 
on her “own perception of the depth and extent of news sto
ries that might influence a juror.” Mu’Min, 500 U. S., at 
427. Appellate courts making after-the-fact assessments of 
the media’s impact on jurors should be mindful that their 
judgments lack the on-the-spot comprehension of the situa
tion possessed by trial judges. 

Reviewing courts are properly resistant to second-
guessing the trial judge’s estimation of a juror’s impartiality, 
for that judge’s appraisal is ordinarily influenced by a host 
of factors impossible to capture fully in the record—among 
them, the prospective juror’s inflection, sincerity, demeanor, 
candor, body language, and apprehension of duty. See 
Reynolds, 98 U. S., at 156–157. In contrast to the cold tran
script received by the appellate court, the in-the-moment 
voir dire affords the trial court a more intimate and immedi
ate basis for assessing a venire member’s fitness for jury 
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service. We consider the adequacy of jury selection in Skil
ling’s case, therefore, attentive to the respect due to 
district-court determinations of juror impartiality and of the 
measures necessary to ensure that impartiality.20 

2 

Skilling deems the voir dire insufficient because, he ar
gues, jury selection lasted “just five hours,” “[m]ost of the 
court’s questions were conclusory[,] high-level, and failed ad
equately to probe jurors’ true feelings,” and the court “con
sistently took prospective jurors at their word once they 
claimed they could be fair, no matter what other indications 
of bias were present.” Brief for Petitioner 10–11 (emphasis 

20 The dissent recognizes “the ‘wide discretion’ owed to trial courts when 
it comes to jury-related issues,” post, at 447 (quoting Mu’Min v. Virginia, 
500 U. S. 415, 427 (1991)), but its analysis of the District Court’s voir dire 
sometimes fails to demonstrate that awareness. For example, the dissent 
faults the District Court for not questioning prospective jurors regarding 
their “knowledge of or feelings about” Causey’s guilty plea. Post, at 453. 
But the court could reasonably decline to ask direct questions involving 
Causey’s plea to avoid tipping off until-that-moment uninformed venire 
members that the plea had occurred. Cf. App. 822a (counsel for Skilling 
urged District Court to find a way to question venire members about Cau
sey “without mentioning anything”). Nothing inhibited defense counsel 
from inquiring about venire members’ knowledge of the plea; indeed, coun
sel posed such a question, id., at 993a; cf. post, at 453, n. 14 (acknowledging 
that counsel “squeeze[d] in” an inquiry whether a venire member had 
“read about any guilty pleas in this case over the last month or two” 
(internal quotation marks omitted)). From this Court’s lofty and “pan
oramic” vantage point, post, at 447, lines of voir dire inquiry that “might 
be helpful in assessing whether a juror is impartial” are not hard to con
ceive. Mu’Min, 500 U. S., at 425. “To be constitutionally compelled, 
however, it is not enough that such questions might be helpful. Rather, 
the trial court’s failure to ask these questions must render the defendant’s 
trial fundamentally unfair.” Id., at 425–426. According appropriate def
erence to the District Court, we cannot characterize jury selection in this 
case as fundamentally unfair. Cf. supra, at 374, n. 6 (same selection proc
ess was used in other Enron-related prosecutions). 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:impartiality.20


388 SKILLING v. UNITED STATES 

Opinion of the Court 

deleted). Our review of the record, however, yields a differ
ent appraisal.21 

As noted, supra, at 370–372, and n. 4, the District Court 
initially screened venire members by eliciting their re
sponses to a comprehensive questionnaire drafted in large 
part by Skilling. That survey helped to identify prospective 
jurors excusable for cause and served as a springboard for 
further questions put to remaining members of the array. 
Voir dire thus was, in the court’s words, the “culmination of 
a lengthy process.” App. 841a; see 554 F. 3d, at 562, n. 51 
(“We consider the . . . questionnaire in assessing the quality 
of voir dire as a whole.”).22 In other Enron-related prose

21 In addition to focusing on the adequacy of voir dire, our decisions have 
also “take[n] into account . . . other measures [that] were used to mitigate 
the adverse effects of publicity.” Nebraska Press Assn. v. Stuart, 427 
U. S. 539, 565 (1976). We have noted, for example, the prophylactic effect 
of “emphatic and clear instructions on the sworn duty of each juror to 
decide the issues only on evidence presented in open court.” Id., at 564. 
Here, the District Court’s instructions were unequivocal; the jurors, the 
court emphasized, were dutybound “to reach a fair and impartial verdict 
in this case based solely on the evidence [they] hear[d] and read in th[e] 
courtroom.” App. 1026a. Peremptory challenges, too, “provid[e] protec
tion against [prejudice],” United States ex rel. Darcy v. Handy, 351 U. S. 
454, 462 (1956); the District Court, as earlier noted, exercised its discretion 
to grant the defendants two extra peremptories, App. 1020a; see supra, 
at 373. 

22 The dissent’s analysis undervalues the 77-item questionnaire, a part of 
the selection process difficult to portray as “cursory,” post, at 455, or “ane
mic,” post, at 460. Notably, the “open-ended questions about [prospective 
jurors’] impressions of Enron or Skilling” that the dissent contends should 
have been asked, post, at 455, were asked—on the questionnaire, see 
supra, at 371–372, n. 4. Moreover, the District Court gave Skilling’s 
counsel relatively free rein to ask venire members about their responses 
on the questionnaire. See, e. g., App. 869a–870a; id., at 878a, 911a, 953a. 
The questionnaire plus followup opportunity to interrogate potential ju
rors surely gave Skilling’s counsel “clear avenue[s] for . . . permissible 
inquiry.” But see post, at 456, n. 17. See also App. 967a (counsel for 
Skilling) (“Judge, for the record, if I don’t ask any questions, it’s because 
the Court and other counsel have covered it.”). 
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cutions, we note, District Courts, after inspecting venire 
members’ responses to questionnaires, completed the jury-
selection process within one day. See supra, at 374, n. 6.23 

The District Court conducted voir dire, moreover, aware 
of the greater-than-normal need, due to pretrial publicity, 
to ensure against jury bias. At Skilling’s urging, the court 
examined each prospective juror individually, thus prevent
ing the spread of any prejudicial information to other venire 
members. See Mu’Min, 500 U. S., at 425. To encourage 
candor, the court repeatedly admonished that there were “no 
right and wrong answers to th[e] questions.” E. g., App. 
843a. The court denied Skilling’s request for attorney-led 
voir dire because, in its experience, potential jurors were 
“more forthcoming” when the court, rather than counsel, 
asked the question. Record 11805. The parties, however, 
were accorded an opportunity to ask followup questions of 
every prospective juror brought to the bench for colloquy. 
Skilling’s counsel declined to ask anything of more than half 
of the venire members questioned individually, including 
eight eventually selected for the jury, because, he explained, 
“the Court and other counsel have covered” everything he 
wanted to know. App. 967a. 

Inspection of the questionnaires and voir dire of the indi
viduals who actually served as jurors satisfies us that, not
withstanding the flaws Skilling lists, the selection process 
successfully secured jurors who were largely untouched by 
Enron’s collapse.24 Eleven of the seated jurors and alter

23 One of the earlier prosecutions targeted the “Big Five” public account
ing firm Arthur Andersen. See supra, at 374, n. 6. Among media read
ers and auditors, the name and reputation of Arthur Andersen likely 
sparked no less attention than the name and reputation of Jeffrey Skilling. 
Cf. supra, at 382, n. 15. 

24 In considering whether Skilling was tried before an impartial jury, the 
dissent relies extensively on venire members not selected for that jury. 
See, e. g., post, at 432, n. 4 (quoting the questionnaires of 10 venire mem
bers; all were excused for cause before voir dire commenced, see Record 
11891); post, at 433, n. 6 (quoting the questionnaires of 15 venire members; 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:collapse.24


390 SKILLING v. UNITED STATES 

Opinion of the Court 

nates reported no connection at all to Enron, while all other 
jurors reported at most an insubstantial link. See, e. g., 
Supp. App. 101sa (Juror 63) (“I once met a guy who worked 
for Enron. I cannot remember his name.”).25 As for pre
trial publicity, 14 jurors and alternates specifically stated 
that they had paid scant attention to Enron-related news. 
See, e. g., App. 859a–860a (Juror 13) (would “[b]asically” start 
out knowing nothing about the case because “I just . . . didn’t 
follow [it] a whole lot”); id., at 969a (Juror 78) (“[Enron] 
wasn’t anything that I was interested in reading [about] in 
detail. . . . I don’t really know much about it.”).26 The re-

none sat on Skilling’s jury); post, at 436, n. 7 (quoting voir dire testimony 
of 6 venire members; none sat on Skilling’s jury); post, at 453–458 (report
ing at length voir dire testimony of Venire Members 17, 29, 61, 74, 75, 
and 101; none sat on Skilling’s jury). Statements by nonjurors do not 
themselves call into question the adequacy of the jury-selection process; 
elimination of these venire members is indeed one indicator that the proc
ess fulfilled its function. Critically, as discussed infra, at 391–392, the 
seated jurors showed little knowledge of or interest in, and were person
ally unaffected by, Enron’s downfall. 

25 See also Supp. App. 11sa (Juror 10) (“knew some casual co-workers 
that owned Enron stock”); id., at 26sa (Juror 11) (“work[s] with someone 
who worked at Enron”); id., at 117sa; App. 940a (Juror 64) (two acquaint
ances lost money due to Enron’s collapse); Supp. App. 236sa (Juror 116) 
(work colleague lost money as a result of Enron’s bankruptcy). 

26 See also App. 850a (Juror 10) (“I haven’t followed [Enron-related 
news] in detail or to any extreme at all.”); id., at 856a (Juror 11) (did not 
“get into the details of [the Enron case]” and “just kind of tune[d] [it] out”); 
id., at 873a (Juror 20) (“I was out of [the] state when [Enron collapsed], and 
then personal circumstances kept me from paying much attention.”); id., 
at 892a (Juror 38) (recalled “nothing in particular” about media coverage); 
id., at 913a (Juror 50) (“I would hear it on the news and just let it filter in 
and out.”); id., at 935a (Juror 63) (“I don’t really pay attention.”); id., at 
940a–941a (Juror 64) (had “[n]ot really” been keeping up with and did not 
recall any news about Enron); id., at 971a (Juror 84) (had not read “any
thing at all about Enron” because he did not “want to read that stuff” 
(internal quotation marks omitted)); id., at 983a (Juror 90) (“seldom” read 
the Houston Chronicle and did not watch news programs); id., at 995a–996a 
(Juror 99) (did not read newspapers or watch the news; “I don’t know the 
details on what [this case] is or what made it what it is”); id., at 1010a 
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maining two jurors indicated that nothing in the news influ
enced their opinions about Skilling.27 

The questionnaires confirmed that, whatever community 
prejudice existed in Houston generally, Skilling’s jurors 
were not under its sway.28 Although many expressed sym
pathy for victims of Enron’s bankruptcy and speculated that 
greed contributed to the corporation’s collapse, these senti
ments did not translate into animus toward Skilling. When 
asked whether they “ha[d] an opinion about . . . Jeffrey Skil
ling,” none of the seated jurors and alternates checked the 
“yes” box.29 And in response to the question whether “any 
opinion [they] may have formed regarding Enron or [Skil

(Juror 113) (“never really paid that much attention [to] it”); id., at 1013a 
(Juror 116) (had “rea[d] a number of different articles,” but “since it hasn’t 
affected me personally,” could not “specifically recall” any of them). 

27 Id., at 944a (Juror 67) (had not read the Houston Chronicle in the three 
months preceding the trial and volunteered: “I don’t form an opinion based 
on what . . . I hear on the news”); id., at 974a–975a (Juror 87) (had not 
“formed any opinions” about Skilling’s guilt from news stories). 

28 As the D. C. Circuit observed, reviewing the impact on jurors of media 
coverage of the Watergate scandal, “[t]his may come as a surprise to law
yers and judges, but it is simply a fact of life that matters which interest 
them may be less fascinating to the public generally.” United States v. 
Haldeman, 559 F. 2d 31, 62–63, n. 37 (1976). See also In re Charlotte 
Observer, 882 F. 2d 850, 855–856 (CA4 1989) (“[R]emarkably in the eyes of 
many,” “[c]ases such as those involving the Watergate defendants, the Ab-
scam defendants, and . . . John DeLorean, all characterized by massive 
pretrial media reportage and commentary, nevertheless proceeded to trial 
with juries which . . .  were satisfactorily disclosed to have been unaffected 
(indeed, in some instances blissfully unaware of or untouched) by that 
publicity.”); Brief for ABC, Inc., et al. as Amici Curiae 25–31 (describing 
other examples). 

29 One juror did not check any box, explaining that she lived in another 
State when Enron went bankrupt and therefore “was not fully aware of 
all the facts regarding Enron’s fall [and] the media coverage.” Supp. App. 
62sa (Juror 20). Two other jurors, Juror 10 and Juror 63, indicated in 
answer to a different question that they had an opinion about Skilling’s 
guilt, but voir dire established they could be impartial. See infra, at 
397–398, and 398, n. 33. 
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ling] [would] prevent” their impartial consideration of the 
evidence at trial, every juror—despite options to mark “yes” 
or “unsure”—instead checked “no.” 

The District Court, Skilling asserts, should not have “ac
cept[ed] at face value jurors’ promises of fairness.” Brief 
for Petitioner 37. In Irvin v. Dowd, 366 U. S., at 727–728, 
Skilling points out, we found actual prejudice despite jurors’ 
assurances that they could be impartial. Brief for Peti
tioner 26. Justice Sotomayor, in turn, repeatedly relies 
on Irvin, which she regards as closely analogous to this case. 
See post, at 448 (dissent). See also, e. g., post, at 441–442, 458, 
460, 464. We disagree with that characterization of Irvin. 

The facts of Irvin are worlds apart from those presented 
here. Leslie Irvin stood accused of a brutal murder and 
robbery spree in a small rural community. 366 U. S., at 719. 
In the months before Irvin’s trial, “a barrage” of publicity 
was “unleashed against him,” including reports of his confes
sions to the slayings and robberies. Id., at 725–726. This 
Court’s description of the media coverage in Irvin reveals 
why the dissent’s “best case” is not an apt comparison: 

“[S]tories revealed the details of [Irvin’s] background, 
including a reference to crimes committed when a juve
nile, his convictions for arson almost 20 years previously, 
for burglary and by a court-martial on AWOL charges 
during the war. He was accused of being a parole viola
tor. The headlines announced his police line-up identi
fication, that he faced a lie detector test, had been placed 
at the scene of the crime and that the six murders were 
solved but [he] refused to confess. Finally, they an
nounced [Irvin’s] confession to the six murders and the 
fact of his indictment for four of them in Indiana. They 
reported [Irvin’s] offer to plead guilty if promised a 99
year sentence, but also the determination, on the other 
hand, of the prosecutor to secure the death penalty, and 
that [Irvin] had confessed to 24 burglaries (the modus 
operandi of these robberies was compared to that of the 
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murders and the similarity noted). One story dramati
cally relayed the promise of a sheriff to devote his life to 
securing [Irvin’s] execution . . . . Another characterized 
[Irvin] as remorseless and without conscience but also 
as having been found sane by a court-appointed panel of 
doctors. In many of the stories [Irvin] was described 
as the ‘confessed slayer of six,’ a parole violator and 
fraudulent-check artist. [Irvin’s] court-appointed coun
sel was quoted as having received ‘much criticism over 
being Irvin’s counsel’ and it was pointed out, by way 
of excusing the attorney, that he would be subject to 
disbarment should he refuse to represent Irvin. On the 
day before the trial the newspapers carried the story 
that Irvin had orally admitted [to] the murder of [one 
victim] as well as ‘the robbery-murder of [a second indi
vidual]; the murder of [a third individual], and the 
slaughter of three members of [a different family].’ ” 
Ibid. 

“[N]ewspapers in which the[se] stories appeared were deliv
ered regularly to approximately 95% of the dwellings in” the 
county where the trial occurred, which had a population of 
only 30,000; “radio and TV stations, which likewise blanketed 
that county, also carried extensive newscasts covering the 
same incidents.” Id., at 725. 

Reviewing Irvin’s fair-trial claim, this Court noted that 
“the pattern of deep and bitter prejudice” in the community 
“was clearly reflected in the sum total of the voir dire”: “370 
prospective jurors or almost 90% of those examined on the 
point . . . entertained some opinion as to guilt,” and “[8] out 
of the 12 [jurors] thought [Irvin] was guilty.” Id., at 727 
(internal quotation marks omitted). Although these jurors 
declared they could be impartial, we held that, “[w]ith his 
life at stake, it is not requiring too much that [Irvin] be tried 
in an atmosphere undisturbed by so huge a wave of public 
passion and by a jury other than one in which two-thirds of 
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the members admit, before hearing any testimony, to pos
sessing a belief in his guilt.” Id., at 728. 

In this case, as noted supra, at 382–383, news stories 
about Enron contained nothing resembling the horrifying in
formation rife in reports about Irvin’s rampage of robberies 
and murders. Of key importance, Houston shares little in 
common with the rural community in which Irvin’s trial pro
ceeded, and circulation figures for Houston media sources 
were far lower than the 95% saturation level recorded in 
Irvin, see App. to Brief for United States 15a (“The Houston 
Chronicle . . . reaches less than one-third of occupied house
holds in Houston.” (internal quotation marks omitted)). 
Skilling’s seated jurors, moreover, exhibited nothing like the 
display of bias shown in Irvin. See supra, at 389–392 (not
ing, inter alia, that none of Skilling’s jurors answered “yes” 
when asked if they “ha[d] an opinion about . . . Skilling”). 
See also post, at 444 (dissent) (distinguishing Mu’Min from 
Irvin on similar bases: the “offense occurred in [a large] met
ropolitan . . . area,” media “coverage was not as pervasive 
as in Irvin and did not contain the same sort of damaging 
information,” and “the seated jurors uniformly disclaimed 
having ever formed an opinion about the case” (internal quo
tation marks omitted)). In light of these large differences, 
the District Court had far less reason than did the trial court 
in Irvin to discredit jurors’ promises of fairness. 

The District Court, moreover, did not simply take venire 
members who proclaimed their impartiality at their word.30 

As noted, all of Skilling’s jurors had already affirmed on 
their questionnaires that they would have no trouble basing 

30 The court viewed with skepticism, for example, Venire Member 104’s 
promises that she could “abide by law,” follow the court’s instructions, and 
find Skilling not guilty if the Government did not prove its case, App. 
1004a; “I have to gauge . . . demeanor, all the answers she gave me,” the 
court stated, and “[s]he persuaded me that she could not be fair and impar
tial, so she’s excused,” id., at 1006a. 
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a verdict only on the evidence at trial. Nevertheless, the 
court followed up with each individually to uncover con
cealed bias. This face-to-face opportunity to gauge de
meanor and credibility, coupled with information from the 
questionnaires regarding jurors’ backgrounds, opinions, and 
sources of news, gave the court a sturdy foundation to assess 
fitness for jury service. See 554 F. 3d, at 562 (The District 
Court made “thorough” credibility determinations that “re
quir[ed] more than just the [venire members’] statements 
that [they] could be fair.”). The jury’s not-guilty verdict on 
nine insider-trading counts after nearly five days of delibera
tion, meanwhile, suggests the court’s assessments were accu
rate. See United States v. Haldeman, 559 F. 2d 31, 60, n. 28 
(CADC 1976). Skilling, we conclude, failed to show that his 
voir dire fell short of constitutional requirements.31 

3 

Skilling also singles out several jurors in particular and 
contends they were openly biased. See United States v. 
Martinez-Salazar, 528 U. S. 304, 316 (2000) (“[T]he seating 
of any juror who should have been dismissed for cause . . . 

31 Skilling emphasizes that voir dire did not weed out every juror who 
suffered from Enron’s collapse because the District Court failed to grant 
his for-cause challenge to Venire Member 29, whose retirement fund lost 
$50,000 due to ripple effects from the decline in the value of Enron stock. 
App. 880a. Critically, however, Venire Member 29 did not sit on Skil
ling’s jury: Instead, Skilling struck her using a peremptory challenge. 
“[I]f [a] defendant elects to cure [a trial judge’s erroneous for-cause ruling] 
by exercising a peremptory challenge, and is subsequently convicted by 
a jury on which no biased juror sat,” we have held, “he has not been 
deprived of any . . . constitutional right.” United States v. Martinez-
Salazar, 528 U. S. 304, 307 (2000). Indeed, the “use [of] a peremptory 
challenge to effect an instantaneous cure of the error” exemplifies 
“a principal reason for peremptories: to help secure the constitutional 
guarantee of trial by an impartial jury.” Id., at 316. 
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require[s] reversal.”). In reviewing claims of this type, the 
deference due to district courts is at its pinnacle: “A trial 
court’s findings of juror impartiality may be overturned only 
for manifest error.” Mu’Min, 500 U. S., at 428 (internal quo
tation marks omitted). Skilling, moreover, unsuccessfully 
challenged only one of the seated jurors for cause, “strong 
evidence that he was convinced the [other] jurors were not 
biased and had not formed any opinions as to his guilt.” 
Beck v. Washington, 369 U. S. 541, 557–558 (1962). With 
these considerations in mind, we turn to Skilling’s specific 
allegations of juror partiality. 

Skilling contends that Juror 11—the only seated juror he 
challenged for cause—“expressed the most obvious bias.” 
Brief for Petitioner 35. See also post, at 460–461 (dissent). 
Juror 11 stated that “greed on Enron’s part” triggered the 
company’s bankruptcy and that corporate executives, driven 
by avarice, “walk a line that stretches sometimes the legality 
of something.” App. 854a–855a. But, as the Fifth Circuit 
accurately summarized, Juror 11 

“had ‘no idea’ whether Skilling had ‘crossed that line,’ 
and he ‘didn’t say that’ every CEO is probably a crook. 
He also asserted that he could be fair and require the 
government to prove its case, that he did not believe 
everything he read in the paper, that he did not ‘get into 
the details’ of the Enron coverage, that he did not watch 
television, and that Enron was ‘old news.’ ” 554 F. 3d, 
at 563–564. 

Despite his criticism of greed, Juror 11 remarked that Skil
ling “earned [his] salar[y],” App. 857a, and said he would 
have “no problem” telling his co-worker, who had lost 401(k) 
funds due to Enron’s collapse, that the jury voted to acquit, if 
that scenario came to pass, id., at 854a. The District Court, 
noting that it had “looked [Juror 11] in the eye and . . . heard 
all his [answers],” found his assertions of impartiality credi
ble. Id., at 858a; cf. supra, at 394, n. 30. We agree with the 
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Court of Appeals that “[t]he express finding that Juror 11 
was fair is not reversible error.” 554 F. 3d, at 564.32 

Skilling also objected at trial to the seating of six specific 
jurors whom, he said, he would have excluded had he not 
already exhausted his peremptory challenges. See supra, 
at 374–375. Juror 20, he observes, “said she was ‘angry’ 
about Enron’s collapse and that she, too, had been ‘forced to 
forfeit [her] own 401(k) funds to survive layoffs.’ ” Reply 
Brief 13. But Juror 20 made clear during voir dire that she 
did not “personally blame” Skilling for the loss of her retire
ment account. App. 875a. Having not “pa[id] much atten
tion” to Enron-related news, she “quite honestly” did not 
“have enough information to know” whether Skilling was 
probably guilty, id., at 873a, and she “th[ought] [she] could 
be” fair and impartial, id., at 875a. In light of these an
swers, the District Court did not commit manifest error in 
finding Juror 20 fit for jury service. 

The same is true of Juror 63, who, Skilling points out, 
wrote on her questionnaire “that [Skilling] ‘probably knew 
[he] w[as] breaking the law.’ ” Reply Brief 13. During voir 
dire, however, Juror 63 insisted that she did not “really have 
an opinion [about Skilling’s guilt] either way,” App. 936a; she 
did not “know what [she] was thinking” when she completed 
the questionnaire, but she “absolutely” presumed Skilling in
nocent and confirmed her understanding that the Govern
ment would “have to prove” his guilt, id., at 937a. In re
sponse to followup questions from Skilling’s counsel, she 
again stated she would not presume that Skilling violated 
any laws and could “[a]bsolutely” give her word that she 
could be fair. Id., at 937a–938a. “Jurors,” we have recog
nized, “cannot be expected invariably to express themselves 
carefully or even consistently.” Yount, 467 U. S., at 1039. 
See also id., at 1040 (“It is here that the federal [appellate] 

32 Skilling’s trial counsel and jury consultants apparently did not regard 
Juror 11 as so “obvious[ly] bias[ed],” Brief for Petitioner 35, as to warrant 
exercise of a peremptory challenge. 
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court’s deference must operate, for while the cold record 
arouses some concern, only the trial judge could tell which 
of these answers was said with the greatest comprehension 
and certainty.”). From where we sit, we cannot conclude 
that Juror 63 was biased. 

The four remaining jurors Skilling said he would have ex
cluded with extra peremptory strikes exhibited no sign of 
prejudice we can discern. See App. 891a–892a (Juror 38) 
(remembered no media coverage about Enron and said noth
ing in her experience would prevent her from being fair and 
impartial); Supp. App. 131sa–133sa, 136sa (Juror 67) (had no 
connection to Enron and no anger about its collapse); App. 
969a (Juror 78) (did not “know much about” Enron); Supp. 
App. 165sa; App. 971a (Juror 84) (had not heard or read any
thing about Enron and said she did not “know enough to 
answer” the question whether she was angry about the com
pany’s demise). Skilling’s counsel declined to ask followup 
questions of any of these jurors and, indeed, told Juror 84 he 
had nothing to ask because she “gave all the right answers.” 
Id., at 972a. Whatever Skilling’s reasons for wanting to 
strike these four individuals from his jury, he cannot credibly 
assert they displayed a disqualifying bias.33 

In sum, Skilling failed to establish that a presumption of 
prejudice arose or that actual bias infected the jury that 
tried him. Jurors, the trial court correctly comprehended, 
need not enter the box with empty heads in order to deter
mine the facts impartially. “It is sufficient if the juror[s] can 
lay aside [their] impression[s] or opinion[s] and render a ver

33 Although Skilling raised no objection to Juror 10 and Juror 87 at trial, 
his briefs in this Court impugn their impartiality. Brief for Petitioner 
14–15; Reply Brief 13. Even if we allowed these tardy pleas, the voir 
dire testimony of the two jurors gives sufficient assurance that they were 
unbiased. See, e. g., App. 850a–853a (Juror 10) (did not prejudge Skil
ling’s guilt, indicated he could follow the court’s instructions and make the 
Government prove its case, stated he could be fair to Skilling, and said he 
would “judge on the facts”); id., at 974a (Juror 87) (had “not formed an 
opinion” on whether Skilling was guilty and affirmed she could adhere to 
the presumption of innocence). 
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dict based on the evidence presented in court.” Irvin, 366 
U. S., at 723. Taking account of the full record, rather than 
incomplete exchanges selectively culled from it, we find no 
cause to upset the lower courts’ judgment that Skilling’s 
jury met that measure. We therefore affirm the Fifth Cir
cuit’s ruling that Skilling received a fair trial.34 

III 

We next consider whether Skilling’s conspiracy convic
tion was premised on an improper theory of honest-services 
wire fraud. The honest-services statute, § 1346, Skilling 
maintains, is unconstitutionally vague. Alternatively, he 
contends that his conduct does not fall within the statute’s 
compass. 

A 

To place Skilling’s constitutional challenge in context, we 
first review the origin and subsequent application of the 
honest-services doctrine. 

1 

Enacted in 1872, the original mail-fraud provision, the 
predecessor of the modern-day mail- and wire-fraud laws, 
proscribed, without further elaboration, use of the mails to 
advance “any scheme or artifice to defraud.” See McNally 
v. United States, 483 U. S. 350, 356 (1987) (internal quotation 
marks omitted). In 1909, Congress amended the statute to 
prohibit, as it does today, “any scheme or artifice to defraud, 
or for obtaining money or property by means of false or 
fraudulent pretenses, representations, or promises.” § 1341 

34 Our decisions have rightly set a high bar for allegations of juror preju
dice due to pretrial publicity. See, e. g., Mu’Min, 500 U. S. 415; Patton v. 
Yount, 467 U. S. 1025 (1984); Murphy v. Florida, 421 U. S. 794 (1975). 
News coverage of civil and criminal trials of public interest conveys to 
society at large how our justice system operates. And it is a premise of 
that system that jurors will set aside their preconceptions when they enter 
the courtroom and decide cases based on the evidence presented. Trial 
judges generally take care so to instruct jurors, and the District Court 
did just that in this case. App. 1026a. 
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(emphasis added); see id., at 357–358. Emphasizing Con
gress’ disjunctive phrasing, the Courts of Appeals, one after 
the other, interpreted the term “scheme or artifice to de
fraud” to include deprivations not only of money or property, 
but also of intangible rights. 

In an opinion credited with first presenting the 
intangible-rights theory, Shushan v. United States, 117 F. 2d 
110 (1941), the Fifth Circuit reviewed the mail-fraud prose
cution of a public official who allegedly accepted bribes from 
entrepreneurs in exchange for urging city action beneficial 
to the bribe payers. “It is not true that because the [city] 
was to make and did make a saving by the operations there 
could not have been an intent to defraud,” the Court of Ap
peals maintained. Id., at 119. “A scheme to get a public 
contract on more favorable terms than would likely be got 
otherwise by bribing a public official,” the court observed, 
“would not only be a plan to commit the crime of bribery, but 
would also be a scheme to defraud the public.” Id., at 115. 

The Fifth Circuit’s opinion in Shushan stimulated the de
velopment of an “honest-services” doctrine. Unlike fraud in 
which the victim’s loss of money or property supplied the 
defendant’s gain, with one the mirror image of the other, 
see, e. g., United States v. Starr, 816 F. 2d 94, 101 (CA2 1987), 
the honest-services theory targeted corruption that lacked 
similar symmetry. While the offender profited, the be
trayed party suffered no deprivation of money or property; 
instead, a third party, who had not been deceived, provided 
the enrichment. For example, if a city mayor (the offender) 
accepted a bribe from a third party in exchange for awarding 
that party a city contract, yet the contract terms were the 
same as any that could have been negotiated at arm’s length, 
the city (the betrayed party) would suffer no tangible loss. 
Cf. McNally, 483 U. S., at 360. Even if the scheme occa
sioned a money or property gain for the betrayed party, 
courts reasoned, actionable harm lay in the denial of that 
party’s right to the offender’s “honest services.” See, e. g., 
United States v. Dixon, 536 F. 2d 1388, 1400 (CA2 1976). 
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“Most often these cases . . . involved bribery of public offi
cials,” United States v. Bohonus, 628 F. 2d 1167, 1171 (CA9 
1980), but courts also recognized private-sector honest-
services fraud. In perhaps the earliest application of the 
theory to private actors, a District Court, reviewing a brib
ery scheme, explained: 

“When one tampers with [the employer-employee] rela
tionship for the purpose of causing the employee to 
breach his duty [to his employer,] he in effect is defraud
ing the employer of a lawful right. The actual decep
tion that is practised is in the continued representation 
of the employee to the employer that he is honest and 
loyal to the employer’s interests.” United States v. 
Procter & Gamble Co., 47 F. Supp. 676, 678 (Mass. 1942). 

Over time, “[a]n increasing number of courts” recognized 
that “a recreant employee”—public or private—“c[ould] be 
prosecuted under [the mail-fraud statute] if he breache[d] his 
allegiance to his employer by accepting bribes or kickbacks 
in the course of his employment,” United States v. McNeive, 
536 F. 2d 1245, 1249 (CA8 1976); by 1982, all Courts of Ap
peals had embraced the honest-services theory of fraud, Hur
son, Limiting the Federal Mail Fraud Statute—A Legislative 
Approach, 20 Am. Crim. L. Rev. 423, 456 (1983).35 

2 

In 1987, this Court, in McNally v. United States, stopped 
the development of the intangible-rights doctrine in its 
tracks. McNally involved a state officer who, in selecting 
Kentucky’s insurance agent, arranged to procure a share of 
the agent’s commissions via kickbacks paid to companies the 

35 In addition to upholding honest-services prosecutions, courts also in
creasingly approved use of the mail-fraud statute to attack corruption that 
deprived victims of other kinds of intangible rights, including election 
fraud and privacy violations. See, e. g., Cleveland v. United States, 531 
U. S. 12, 18, n. 2 (2000); McNally v. United States, 483 U. S. 350, 362–364, 
and nn. 1–4 (1987) (Stevens, J., dissenting). 
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official partially controlled. 483 U. S., at 360. The prosecu
tor did not charge that, “in the absence of the alleged 
scheme[,] the Commonwealth would have paid a lower 
premium or secured better insurance.” Ibid. Instead, 
the prosecutor maintained that the kickback scheme “de
fraud[ed] the citizens and government of Kentucky of their 
right to have the Commonwealth’s affairs conducted hon
estly.” Id., at 353. 

We held that the scheme did not qualify as mail fraud. 
“Rather than constru[ing] the statute in a manner that 
leaves its outer boundaries ambiguous and involves the Fed
eral Government in setting standards of disclosure and good 
government for local and state officials,” we read the statute 
“as limited in scope to the protection of property rights.” 
Id., at 360. “If Congress desires to go further,” we stated, 
“it must speak more clearly.” Ibid. 

3 
Congress responded swiftly. The following year, it en

acted a new statute “specifically to cover one of the ‘intan
gible rights’ that lower courts had protected . . . prior to 
McNally: ‘the intangible right of honest services.’ ” Cleve
land v. United States, 531 U. S. 12, 19–20 (2000). In full, the 
honest-services statute stated: 

“For the purposes of th[e] chapter [of the United 
States Code that prohibits, inter alia, mail fraud, § 1341, 
and wire fraud, § 1343], the term ‘scheme or artifice to 
defraud’ includes a scheme or artifice to deprive another 
of the intangible right of honest services.” § 1346. 

B 
Congress, Skilling charges, reacted quickly but not clearly: 

He asserts that § 1346 is unconstitutionally vague. To sat
isfy due process, “a penal statute [must] define the criminal 
offense [1] with sufficient definiteness that ordinary people 
can understand what conduct is prohibited and [2] in a 
manner that does not encourage arbitrary and discrimina

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 358 (2010) 403 

Opinion of the Court 

tory enforcement.” Kolender v. Lawson, 461 U. S. 352, 357 
(1983). The void-for-vagueness doctrine embraces these 
requirements. 

According to Skilling, § 1346 meets neither of the two due 
process essentials. First, the phrase “the intangible right 
of honest services,” he contends, does not adequately define 
what behavior it bars. Brief for Petitioner 38–39. Second, 
he alleges, § 1346’s “standardless sweep . . . allows policemen, 
prosecutors, and juries to pursue their personal predilec
tions,” thereby “facilitat[ing] opportunistic and arbitrary 
prosecutions.” Id., at 44 (quoting Kolender, 461 U. S., at 
358). 

In urging invalidation of § 1346, Skilling swims against our 
case law’s current, which requires us, if we can, to construe, 
not condemn, Congress’ enactments. See, e. g., Civil Serv
ice Comm’n v. Letter Carriers, 413 U. S. 548, 571 (1973). 
See also United States v. National Dairy Products Corp., 
372 U. S. 29, 32 (1963) (stressing, in response to a vagueness 
challenge, “[t]he strong presumptive validity that attaches to 
an Act of Congress”). Alert to § 1346’s potential breadth, 
the Courts of Appeals have divided on how best to interpret 
the statute.36 Uniformly, however, they have declined to 
throw out the statute as irremediably vague.37 

36 Courts have disagreed about whether § 1346 prosecutions must be 
based on a violation of state law, compare, e. g., United States v. Brumley, 
116 F. 3d 728, 734–735 (CA5 1997) (en banc), with, e. g., United States v. 
Weyhrauch, 548 F. 3d 1237, 1245–1246 (CA9 2008), vacated and remanded, 
post, p. 476; whether a defendant must contemplate that the victim suffer 
economic harm, compare, e. g., United States v. Sun-Diamond Growers of 
Cal., 138 F. 3d 961, 973 (CADC 1998), with, e. g., United States v. Black, 
530 F. 3d 596, 600–602 (CA7 2008), vacated and remanded, post, p. 465; and 
whether the defendant must act in pursuit of private gain, compare, e. g., 
United States v. Bloom, 149 F. 3d 649, 655 (CA7 1998), with, e. g., United 
States v. Panarella, 277 F. 3d 678, 692 (CA3 2002). 

37 See, e. g., United States v. Rybicki, 354 F. 3d 124, 132 (CA2 2003) (en 
banc); United States v. Hausmann, 345 F. 3d 952, 958 (CA7 2003); United 
States v. Welch, 327 F. 3d 1081, 1109, n. 29 (CA10 2003); United States v. 
Frega, 179 F. 3d 793, 803 (CA9 1999); Brumley, 116 F. 3d, at 732–733; 
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We agree that § 1346 should be construed rather than in
validated. First, we look to the doctrine developed in pre-
McNally cases in an endeavor to ascertain the meaning of 
the phrase “the intangible right of honest services.” Sec
ond, to preserve what Congress certainly intended the stat
ute to cover, we pare that body of precedent down to its 
core: In the main, the pre-McNally cases involved fraudu
lent schemes to deprive another of honest services through 
bribes or kickbacks supplied by a third party who had not 
been deceived. Confined to these paramount applications, 
§ 1346 presents no vagueness problem. 

1 
There is no doubt that Congress intended § 1346 to refer 

to and incorporate the honest-services doctrine recognized 
in Courts of Appeals’ decisions before McNally derailed the 
intangible-rights theory of fraud. See Brief for Petitioner 
39; Brief for United States 37–38; post, at 416, 422 (Scalia, 
J., concurring in part and concurring in judgment). Con
gress enacted § 1346 on the heels of McNally and drafted the 
statute using that decision’s terminology. See 483 U. S., at 
355 (“intangible righ[t]”); id., at 362 (Stevens, J., dissenting) 
(“right to . . .  honest services”).38 As the Second Circuit 
observed in its leading analysis of § 1346: 

“The definite article ‘the’ suggests that ‘intangible right 
of honest services’ had a specific meaning to Congress 
when it enacted the statute—Congress was recrimi
nalizing mail- and wire-fraud schemes to deprive others 

United States v. Frost, 125 F. 3d 346, 370–372 (CA6 1997); United States 
v. Waymer, 55 F. 3d 564, 568–569 (CA11 1995); United States v. Bryan, 58 
F. 3d 933, 941 (CA4 1995). 

38 Although verbal formulations varied slightly, the words employed by 
the Courts of Appeals prior to McNally described the same concept: “hon
est services,” e. g., United States v. Bruno, 809 F. 2d 1097, 1105 (CA5 1987); 
“honest and faithful services,” e. g., United States v. Brown, 540 F. 2d 364, 
374 (CA8 1976); and “faithful and honest services,” e. g., United States v. 
Diggs, 613 F. 2d 988, 998 (CADC 1979). 
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of that ‘intangible right of honest services,’ which had 
been protected before McNally, not all intangible rights 
of honest services whatever they might be thought to 
be.” United States v. Rybicki, 354 F. 3d 124, 137–138 
(2003) (en banc).39 

2 

Satisfied that Congress, by enacting § 1346, “meant to rein
state the body of pre-McNally honest-services law,” post, at 
422 (opinion of Scalia, J.), we have surveyed that case law. 
See infra, at 407–408, 410. In parsing the Courts of Appeals 
decisions, we acknowledge that Skilling’s vagueness chal
lenge has force, for honest-services decisions preceding Mc-
Nally were not models of clarity or consistency. See Brief 
for Petitioner 39–42 (describing divisions of opinions). See 
also post, at 417–420 (opinion of Scalia, J.). While the 
honest-services cases preceding McNally dominantly and 
consistently applied the fraud statute to bribery and kick
back schemes—schemes that were the basis of most honest-
services prosecutions—there was considerable disarray over 
the statute’s application to conduct outside that core cate
gory. In light of this disarray, Skilling urges us, as he urged 
the Fifth Circuit, to invalidate the statute in toto. Brief for 
Petitioner 48 (Section 1346 “is intolerably and unconstitu
tionally vague.”); Brief for Defendant-Appellant Skilling in 
No. 06–20885 (CA5), p. 65, n. 21 (“[S]ection 1346 should be 
invalidated as unlawfully vague on its face.”). 

It has long been our practice, however, before striking a 
federal statute as impermissibly vague, to consider whether 
the prescription is amenable to a limiting construction. See, 

39 We considered a similar Court-Congress interplay in McDermott Int’l, 
Inc. v. Wilander, 498 U. S. 337 (1991), which involved the interpretation of 
the term “seaman” in the Jones Act, 46 U. S. C. App. § 688 (2000 ed.). The 
Act, we recognized, “respond[ed] directly to” our decision in The Osceola, 
189 U. S. 158 (1903), and “adopt[ed] without further elaboration the term 
used in” that case, so we “assume[d] that the Jones Act use[d] ‘seaman’ in 
the same way.” 498 U. S., at 342. 
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e. g., Hooper v. California, 155 U. S. 648, 657 (1895) (“The 
elementary rule is that every reasonable construction must 
be resorted to, in order to save a statute from unconstitu
tionality.” (emphasis added)). See also Boos v. Barry, 485 
U. S. 312, 330–331 (1988); Schneider v. Smith, 390 U. S. 17, 
26 (1968).40 We have accordingly instructed “the federal 
courts . . . to avoid constitutional difficulties by [adopting a 
limiting interpretation] if such a construction is fairly possi
ble.” Boos, 485 U. S., at 331; see United States v. Harriss, 
347 U. S. 612, 618 (1954) (“[I]f the general class of offenses 
to which the statute is directed is plainly within its terms, 
the statute will not be struck down as vague . . .  .  And if  
this general class of offenses can be made constitutionally 
definite by a reasonable construction of the statute, this 
Court is under a duty to give the statute that construction.”). 

Arguing against any limiting construction, Skilling con
tends that it is impossible to identify a salvageable honest-
services core; “the pre-McNally caselaw,” he asserts, “is a 

40 “This cardinal principle has its roots in Chief Justice Marshall’s opin
ion for the Court in Murray v. The Charming Betsy, 2 Cranch 64, 118 
(1804), and has for so long been applied by this Court that it is beyond 
debate.” Edward J. DeBartolo Corp. v. Florida Gulf Coast Building & 
Constr. Trades Council, 485 U. S. 568, 575 (1988). See, e. g., New York v. 
Ferber, 458 U. S. 747, 769, n. 24 (1982); NLRB v. Catholic Bishop of Chi
cago, 440 U. S. 490, 500–501 (1979); United States v. Thirty-seven Photo
graphs, 402 U. S. 363, 368–370 (1971); Machinists v. Street, 367 U. S. 740, 
749–750 (1961); United States v. Rumely, 345 U. S. 41, 45 (1953); Winters 
v. New York, 333 U. S. 507, 517 (1948); Crowell v. Benson, 285 U. S. 22, 62 
(1932); Lucas v. Alexander, 279 U. S. 573, 577 (1929); Richmond Screw 
Anchor Co. v. United States, 275 U. S. 331, 346 (1928); Panama R. Co. v. 
Johnson, 264 U. S. 375, 390 (1924); United States ex rel. Attorney General 
v. Delaware & Hudson Co., 213 U. S. 366, 407–408 (1909); United States v. 
Coombs, 12 Pet. 72, 76 (1838) (Story, J.); Parsons v. Bedford, 3 Pet. 433, 
448–449 (1830) (Story, J.). Cf. Chaplinsky v. New Hampshire, 315 U. S. 
568, 569, 573 (1942) (statute made it criminal to address “any offensive, 
derisive or annoying word” to any person in a public place; vagueness 
obviated by state-court construction of the statute to cover only words 
having “a direct tendency to cause acts of violence” by the addressee (in
ternal quotation marks omitted)). 
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hodgepodge of oft-conflicting holdings” that are “hopelessly 
unclear.” Brief for Petitioner 39 (some capitalization and 
italics omitted). We have rejected an argument of the same 
tenor before. In Civil Service Comm’n v. Letter Carriers, 
federal employees challenged a provision of the Hatch Act 
that incorporated earlier decisions of the United States Civil 
Service Commission enforcing a similar law. “[T]he several 
thousand adjudications of the Civil Service Commission,” the 
employees maintained, were “an impenetrable jungle”—“un
discoverable, inconsistent, [and] incapable of yielding any 
meaningful rules to govern present or future conduct.” 413 
U. S., at 571. Mindful that “our task [wa]s not to destroy 
the Act if we c[ould], but to construe it,” we held that “the 
rules that had evolved over the years from repeated adjudi
cations were subject to sufficiently clear and summary state
ment.” Id., at 571–572. 

A similar observation may be made here. Although some 
applications of the pre-McNally honest-services doctrine oc
casioned disagreement among the Courts of Appeals, these 
cases do not cloud the doctrine’s solid core: The “vast major
ity” of the honest-services cases involved offenders who, in 
violation of a fiduciary duty, participated in bribery or kick
back schemes. United States v. Runnels, 833 F. 2d 1183, 
1187 (CA6 1987); see Brief for United States 42, and n. 4 
(citing dozens of examples).41 Indeed, the McNally case it
self, which spurred Congress to enact § 1346, presented a 
paradigmatic kickback fact pattern. 483 U. S., at 352–353, 

41 
Justice Scalia emphasizes divisions in the Courts of Appeals regard

ing the source and scope of fiduciary duties. Post, at 417–419. But these 
debates were rare in bribe and kickback cases. The existence of a fidu
ciary relationship, under any definition of that term, was usually beyond 
dispute; examples include public official-public, see, e. g., United States v. 
Mandel, 591 F. 2d 1347 (CA4 1979); employee-employer, see, e. g., United 
States v. Bohonus, 628 F. 2d 1167 (CA9 1980); and union official-union 
members, see, e. g., United States v. Price, 788 F. 2d 234 (CA4 1986). See 
generally Chiarella v. United States, 445 U. S. 222, 233 (1980) (noting the 
“established doctrine that [a fiduciary] duty arises from a specific relation
ship between two parties”). 
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360. Congress’ reversal of McNally and reinstatement of 
the honest-services doctrine, we conclude, can and should 
be salvaged by confining its scope to the core pre-McNally 
applications. 

As already noted, supra, at 400–401, the honest-services 
doctrine had its genesis in prosecutions involving bribery al
legations. See Shushan, 117 F. 2d, at 115 (public sector); 
Procter & Gamble Co., 47 F. Supp., at 678 (private sector). 
See also United States v. Orsburn, 525 F. 3d 543, 546 (CA7 
2008). Both before McNally and after § 1346’s enactment, 
Courts of Appeals described schemes involving bribes or 
kickbacks as “core . . . honest services fraud precedents,” 
United States v. Czubinski, 106 F. 3d 1069, 1077 (CA1 1997); 
“paradigm case[s],” United States v. deVegter, 198 F. 3d 1324, 
1327–1328 (CA11 1999); “[t]he most obvious form of hon
est services fraud,” United States v. Carbo, 572 F. 3d 112, 
115 (CA3 2009); “core misconduct covered by the statute,” 
United States v. Urciuoli, 513 F. 3d 290, 294 (CA1 2008); 
“most [of the] honest services cases,” United States v. Sorich, 
523 F. 3d 702, 707 (CA7 2008); “typical,” United States v. 
Brown, 540 F. 2d 364, 374 (CA8 1976); “clear-cut,” United 
States v. Mandel, 591 F. 2d 1347, 1363 (CA4 1979); and “uni
formly . . . cover[ed],” United States v. Paradies, 98 F. 3d 
1266, 1283, n. 30 (CA11 1996). See also Tr. of Oral Arg. 43 
(counsel for the Government) (“[T]he bulk of pre-McNally 
honest services cases” entailed bribes or kickbacks); Brief 
for Petitioner 49 (“Bribes and kickbacks were the paradigm 
[pre-McNally] cases,” constituting “[t]he overwhelming ma
jority of prosecutions for honest-services fraud.”). 

In view of this history, there is no doubt that Congress 
intended § 1346 to reach at least bribes and kickbacks. 
Reading the statute to proscribe a wider range of offensive 
conduct, we acknowledge, would raise the due process con
cerns underlying the vagueness doctrine.42 To preserve the 

42 Apprised that a broader reading of § 1346 could render the statute 
impermissibly vague, Congress, we believe, would have drawn the honest-
services line, as we do now, at bribery and kickback schemes. Cf. Levin 
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statute without transgressing constitutional limitations, 
we now hold that § 1346 criminalizes only the bribe-and
kickback core of the pre-McNally case law.43 

3 

The Government urges us to go further by locating within 
§ 1346’s compass another category of proscribed conduct: 
“undisclosed self-dealing by a public official or private em
ployee—i. e., the taking of official action by the employee 
that furthers his own undisclosed financial interests while 
purporting to act in the interests of those to whom he owes 
a fiduciary duty.” Brief for United States 43–44. “[T]he 

v. Commerce Energy, Inc., 560 U. S. 413, 427 (2010) (“[C]ourts may at
tempt . . . to implement what the legislature would have willed had it been 
apprised of the constitutional infirmity.”); United States v. Booker, 543 
U. S. 220, 246 (2005) (“We seek to determine what ‘Congress would have 
intended’ in light of the Court’s constitutional holding.”). 

43 
Justice Scalia charges that our construction of § 1346 is “not inter

pretation but invention.” Post, at 422. Stating that he “know[s] of no 
precedent for . . . ‘paring down’ ” the pre-McNally case law to its core, 
post, at 422, he contends that the Court today “wield[s] a power we long 
ago abjured: the power to define new federal crimes,” post, at 415. See 
also, e. g., post, at 422, 423, 424. As noted supra, at 405–406, and n. 40, 
cases “paring down” federal statutes to avoid constitutional shoals are 
legion. These cases recognize that the Court does not legislate, but in
stead respects the legislature, by preserving a statute through a limiting 
interpretation. See United States v. Lanier, 520 U. S. 259, 267–268, n. 6 
(1997) (This Court does not “create a common law crime” by adopting a 
“narrow[ing] constru[ction].” (internal quotation marks omitted)); supra, 
at 408 and this page, n. 42. Given that the Courts of Appeals uniformly 
recognized bribery and kickback schemes as honest-services fraud before 
McNally, 483 U. S. 350, and that these schemes composed the lion’s share 
of honest-services cases, limiting § 1346 to these heartland applications is 
surely “fairly possible.” Boos v. Barry, 485 U. S. 312, 331 (1988); cf. Clark 
v. Martinez, 543 U. S. 371, 380 (2005) (opinion for the Court by Scalia, J.) 
(when adopting a limiting construction, “[t]he lowest common denominator, 
as it were, must govern”). So construed, the statute is not unconstitution
ally vague. See infra, at 412–413; post, at 421. Only by taking a wreck
ing ball to a statute that can be salvaged through a reasonable narrowing 
interpretation would we act out of step with precedent. 
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theory of liability in McNally itself was nondisclosure of a 
conflicting financial interest,” the Government observes, and 
“Congress clearly intended to revive th[at] nondisclosure the
ory.” Id., at 44. Moreover, “[a]lthough not as numerous as 
the bribery and kickback cases,” the Government asserts, 
“the pre-McNally cases involving undisclosed self-dealing 
were abundant.” Ibid. 

Neither of these contentions withstands close inspection. 
McNally, as we have already observed, supra, at 401–402, 
407, involved a classic kickback scheme: A public official, in 
exchange for routing Kentucky’s insurance business through 
a middleman company, arranged for that company to share 
its commissions with entities in which the official held an 
interest. 483 U. S., at 352–353, 360. This was no mere fail
ure to disclose a conflict of interest; rather, the official con
spired with a third party so that both would profit from 
wealth generated by public contracts. See id., at 352–353. 
Reading § 1346 to proscribe bribes and kickbacks—and noth
ing more—satisfies Congress’ undoubted aim to reverse 
McNally on its facts. 

Nor are we persuaded that the pre-McNally conflict-of
interest cases constitute core applications of the honest-
services doctrine. Although the Courts of Appeals upheld 
honest-services convictions for “some schemes of nondis
closure and concealment of material information,” Man
del, 591 F. 2d, at 1361, they reached no consensus on which 
schemes qualified. In light of the relative infrequency of 
conflict-of-interest prosecutions in comparison to bribery and 
kickback charges, and the intercircuit inconsistencies they 
produced, we conclude that a reasonable limiting construc
tion of § 1346 must exclude this amorphous category of cases. 

Further dispelling doubt on this point is the familiar prin
ciple that “ambiguity concerning the ambit of criminal stat
utes should be resolved in favor of lenity.” Cleveland, 531 
U. S., at 25 (quoting Rewis v. United States, 401 U. S. 808, 
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812 (1971)). “This interpretive guide is especially appro
priate in construing [§ 1346] because . . . mail [and wire] fraud 
[are] predicate offense[s] under [the Racketeer Influenced 
and Corrupt Organizations Act], 18 U. S. C. § 1961(1) (1994 
ed., Supp. IV), and the money laundering statute, § 1956(c) 
(7)(A).” Cleveland, 531 U. S., at 25. Holding that honest-
services fraud does not encompass conduct more wide rang
ing than the paradigmatic cases of bribes and kickbacks, we 
resist the Government’s less constrained construction absent 
Congress’ clear instruction otherwise. E. g., United States 
v. Universal C. I. T. Credit Corp., 344 U. S. 218, 221–222 
(1952). 

In sum, our construction of § 1346 “establish[es] a uniform 
national standard, define[s] honest services with clarity, 
reach[es] only seriously culpable conduct, and accomplish[es] 
Congress’s goal of ‘overruling’ McNally.” Brief for Albert 
W. Alschuler as Amicus Curiae in Weyhrauch v. United 
States, O. T. 2009, No. 08–1196, pp. 28–29. “If Congress de
sires to go further,” we reiterate, “it must speak more clearly 
than it has.” McNally, 483 U. S., at 360.44 

44 If Congress were to take up the enterprise of criminalizing “undis
closed self-dealing by a public official or private employee,” Brief for 
United States 43, it would have to employ standards of sufficient definite
ness and specificity to overcome due process concerns. The Government 
proposes a standard that prohibits the “taking of official action by the 
employee that furthers his own undisclosed financial interests while pur
porting to act in the interests of those to whom he owes a fiduciary duty,” 
so long as the employee acts with a specific intent to deceive and the 
undisclosed conduct could influence the victim to change its behavior. Id., 
at 43–44. See also id., at 40–41. That formulation, however, leaves 
many questions unanswered. How direct or significant does the conflict
ing financial interest have to be? To what extent does the official action 
have to further that interest in order to amount to fraud? To whom 
should the disclosure be made, and what information should it convey? 
These questions and others call for particular care in attempting to formu
late an adequate criminal prohibition in this context. 
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4 

Interpreted to encompass only bribery and kickback 
schemes, § 1346 is not unconstitutionally vague. Recall that 
the void-for-vagueness doctrine addresses concerns about 
(1) fair notice and (2) arbitrary and discriminatory prosecu
tions. See Kolender, 461 U. S., at 357. A prohibition on 
fraudulently depriving another of one’s honest services by 
accepting bribes or kickbacks does not present a problem on 
either score. 

As to fair notice, “whatever the school of thought concern
ing the scope and meaning of” § 1346, it has always been 
“as plain as a pikestaff that” bribes and kickbacks constitute 
honest-services fraud, Williams v. United States, 341 U. S. 
97, 101 (1951), and the statute’s mens rea requirement fur
ther blunts any notice concern, see, e. g., Screws v. United 
States, 325 U. S. 91, 101–104 (1945) (plurality opinion). See 
also Broadrick v. Oklahoma, 413 U. S. 601, 608 (1973) 
(“[E]ven if the outermost boundaries of [a statute are] impre
cise, any such uncertainty has little relevance . . . where ap
pellants’ conduct falls squarely within the ‘hard core’ of the 
statute’s proscriptions.”). Today’s decision clarifies that no 
other misconduct falls within § 1346’s province. See United 
States v. Lanier, 520 U. S. 259, 266 (1997) (“[C]larity at the 
requisite level may be supplied by judicial gloss on an other
wise uncertain statute.”). 

As to arbitrary prosecutions, we perceive no significant 
risk that the honest-services statute, as we interpret it 
today, will be stretched out of shape. Its prohibition on 
bribes and kickbacks draws content not only from the pre-
McNally case law, but also from federal statutes proscrib
ing—and defining—similar crimes. See, e. g., 18 U. S. C. 
§§ 201(b), 666(a)(2); 41 U. S. C. § 52(2) (“The term ‘kickback’ 
means any money, fee, commission, credit, gift, gratuity, 
thing of value, or compensation of any kind which is pro
vided, directly or indirectly, to [enumerated persons] for 
the purpose of improperly obtaining or rewarding favor
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able treatment in connection with [enumerated circum
stances].”).45 See also, e. g., United States v. Ganim, 510 
F. 3d 134, 147–149 (CA2 2007) (Sotomayor, J.) (reviewing 
honest-services conviction involving bribery in light of ele
ments of bribery under other federal statutes); United States 
v. Whitfield, 590 F. 3d 325, 352–353 (CA5 2009); United States 
v. Kemp, 500 F. 3d 257, 281–286 (CA3 2007). A criminal de
fendant who participated in a bribery or kickback scheme, 
in short, cannot tenably complain about prosecution under 
§ 1346 on vagueness grounds. 

C 

It remains to determine whether Skilling’s conduct vio
lated § 1346. Skilling ’s honest-services prosecution, the 
Government concedes, was not “prototypical.” Brief for 
United States 49. The Government charged Skilling with 
conspiring to defraud Enron’s shareholders by misrepresent
ing the company’s fiscal health, thereby artificially inflating 
its stock price. It was the Government’s theory at trial that 
Skilling “profited from the fraudulent scheme . . .  through 
the receipt of salary and bonuses, . . .  and  through the sale 
of approximately $200 million in Enron stock, which netted 
him $89 million.” Id., at 51. 

The Government did not, at any time, allege that Skilling 
solicited or accepted side payments from a third party in 
exchange for making these misrepresentations. See Record 
41328 (May 11, 2006 Letter from the Government to the Dis
trict Court) (“[T]he indictment does not allege, and the gov
ernment’s evidence did not show, that [Skilling] engaged in 
bribery.”). It is therefore clear that, as we read § 1346, Skil
ling did not commit honest-services fraud. 

45 Overlap with other federal statutes does not render § 1346 superflu
ous. The principal federal bribery statute, § 201, for example, generally 
applies only to federal public officials, so § 1346’s application to state and 
local corruption and to private-sector fraud reaches misconduct that might 
otherwise go unpunished. 
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Because the indictment alleged three objects of the con
spiracy—honest-services wire fraud, money-or-property 
wire fraud, and securities fraud—Skilling’s conviction is 
flawed. See Yates v. United States, 354 U. S. 298 (1957) (con
stitutional error occurs when a jury is instructed on alterna
tive theories of guilt and returns a general verdict that may 
rest on a legally invalid theory). This determination, how
ever, does not necessarily require reversal of the conspiracy 
conviction; we recently confirmed, in Hedgpeth v. Pulido, 555 
U. S. 57 (2008) (per curiam), that errors of the Yates vari
ety are subject to harmless-error analysis. The parties vig
orously dispute whether the error was harmless. Compare 
Brief for United States 52 (“[A]ny juror who voted for convic
tion based on [the honest-services theory] also would have 
found [Skilling] guilty of conspiring to commit securities 
fraud.”) with Reply Brief 30 (The Government “cannot show 
that the conspiracy conviction rested only on the securities-
fraud theory, rather than the distinct, legally-flawed honest-
services theory.”). We leave this dispute for resolution on 
remand.46 

Whether potential reversal on the conspiracy count 
touches any of Skilling’s other convictions is also an open 
question. All of his convictions, Skilling contends, hinged 
on the conspiracy count and, like dominoes, must fall if it 
falls. The District Court, deciding Skilling’s motion for bail 
pending appeal, found this argument dubious, App. 1141a– 
1142a, but the Fifth Circuit had no occasion to rule on it. 
That court may do so on remand. 

46 The Fifth Circuit appeared to prejudge this issue, noting that, “if any 
of the three objects of Skilling’s conspiracy offers a legally insufficient 
theory,” it “must set aside his conviction.” 554 F. 3d, at 543. That rea
soning relied on the mistaken premise that Hedgpeth v. Pulido, 555 U. S. 
57 (2008) (per curiam), governs only cases on collateral review. See 554 
F. 3d, at 543, n. 10. Harmless-error analysis, we clarify, applies equally 
to cases on direct appeal. Accordingly, the Fifth Circuit, on remand, 
should take a fresh look at the parties’ harmless-error arguments. 
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* * * 

For the foregoing reasons, we affirm the Fifth Circuit’s 
ruling on Skilling’s fair-trial argument, vacate its ruling on 
his conspiracy conviction, and remand the case for proceed
ings consistent with this opinion. 

It is so ordered. 

Justice Scalia, with whom Justice Thomas joins, and 
with whom Justice Kennedy joins except as to Part III, 
concurring in part and concurring in the judgment. 

I agree with the Court that petitioner Jeffrey Skilling’s 
challenge to the impartiality of his jury and to the District 
Court’s conduct of the voir dire fails. I therefore join Parts 
I and II of the Court’s opinion. I also agree that the deci
sion upholding Skilling’s conviction for so-called “honest
services fraud” must be reversed, but for a different reason. 
In my view, the specification in 18 U. S. C. § 1346 (2006 ed.) 
that “scheme or artifice to defraud” in the mail-fraud and 
wire-fraud statutes, §§ 1341 and 1343 (2006 ed., Supp. II), in
cludes “a scheme or artifice to deprive another of the in
tangible right of honest services” is vague, and therefore vio
lates the Due Process Clause of the Fifth Amendment. The 
Court strikes a pose of judicial humility in proclaiming that 
our task is “not to destroy the Act . . . but to construe it,” 
ante, at 407 (internal quotation marks omitted). But in 
transforming the prohibition of “honest-services fraud” into 
a prohibition of “bribery and kickbacks” it is wielding a 
power we long ago abjured: the power to define new federal 
crimes. See United States v. Hudson, 7 Cranch 32, 34 
(1812). 

I 

A criminal statute must clearly define the conduct it pro
scribes, see Grayned v. City of Rockford, 408 U. S. 104, 108 
(1972). A statute that is unconstitutionally vague cannot be 
saved by a more precise indictment, see Lanzetta v. New 
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Jersey, 306 U. S. 451, 453 (1939), nor by judicial construction 
that writes in specific criteria that its text does not contain, 
see United States v. Reese, 92 U. S. 214, 219–221 (1876). Our 
cases have described vague statutes as failing “to provide a 
person of ordinary intelligence fair notice of what is prohib
ited, or [as being] so standardless that [they] authoriz[e] or 
encourag[e] seriously discriminatory enforcement.” United 
States v. Williams, 553 U. S. 285, 304 (2008). Here, Skilling 
argues that § 1346 fails to provide fair notice and encourages 
arbitrary enforcement because it provides no definition of 
the right of honest services whose deprivation it prohibits. 
Brief for Petitioner 38–39, 42–44. In my view Skilling is 
correct. 

The Court maintains that “the intangible right of honest 
services” means the right not to have one’s fiduciaries accept 
“bribes or kickbacks.” Its first step in reaching that conclu
sion is the assertion that the phrase refers to “the doctrine 
developed” in cases decided by lower federal courts prior to 
our decision in McNally v. United States, 483 U. S. 350 
(1987). Ante, at 404. I do not contest that. I agree that 
Congress used the novel phrase to adopt the lower-court case 
law that had been disapproved by McNally—what the Court 
calls “the pre-McNally honest-services doctrine,” ante, at 
407. The problem is that that doctrine provides no “ascer
tainable standard of guilt,” United States v. L. Cohen Gro
cery Co., 255 U. S. 81, 89 (1921), and certainly is not limited 
to “bribes or kickbacks.” 

Investigation into the meaning of “ the pre-McNally 
honest-services doctrine” might logically begin with Mc-
Nally itself, which rejected it. That case repudiated the 
many Court of Appeals holdings that had expanded the 
meaning of “fraud” in the mail-fraud and wire-fraud statutes 
beyond deceptive schemes to obtain property. 483 U. S., at 
360. If the repudiated cases stood for a prohibition of “brib
ery and kickbacks,” one would have expected those words to 
appear in the opinion’s description of the cases. In fact, 
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they do not. Not at all. Nor did McNally even provide 
a consistent definition of the pre-existing theory of fraud it 
rejected. It referred variously to a right of citizens “to 
have the [State]’s affairs conducted honestly,” id., at 353, to 
“honest and impartial government,” id., at 355, to “good gov
ernment,” id., at 356, and “to have public officials perform 
their duties honestly,” id., at 358. It described prior case 
law as holding that “a public official owes a fiduciary duty to 
the public, and misuse of his office for private gain is a 
fraud,” id., at 355. 

But the pre-McNally Court of Appeals opinions were not 
limited to fraud by public officials. Some courts had held 
that those fiduciaries subject to the “honest services” obli
gation included private individuals who merely participated 
in public decisions, see, e. g., United States v. Gray, 790 F. 
2d 1290, 1295–1296 (CA6 1986) (per curiam) (citing United 
States v. Margiotta, 688 F. 2d 108, 122 (CA2 1982)), and even 
private employees who had no role in public decisions, see, 
e. g., United States v. Lemire, 720 F. 2d 1327, 1335–1336 
(CADC 1983); United States v. Von Barta, 635 F. 2d 999, 1007 
(CA2 1980). Moreover, “to say that a man is a fiduciary only 
begins [the] analysis; it gives direction to further inquiry. . . . 
What obligations does he owe as a fiduciary?” SEC v. Chen
ery Corp., 318 U. S. 80, 85–86 (1943). None of the “honest 
services” cases, neither those pertaining to public officials 
nor those pertaining to private employees, defined the na
ture and content of the fiduciary duty central to the “fraud” 
offense. 

There was not even universal agreement concerning the 
source of the fiduciary obligation—whether it must be posi
tive state or federal law, see, e. g., United States v. Rabbitt, 
583 F. 2d 1014, 1026 (CA8 1978), or merely general principles, 
such as the “obligations of loyalty and fidelity” that inhere 
in the “employment relationship,” Lemire, supra, at 1336. 
The decision McNally reversed had grounded the duty in 
general (not jurisdiction-specific) trust law, see Gray, supra, 
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at 1294, a corpus juris festooned with various duties. See, 
e. g., Restatement (Second) of Trusts §§ 169–185 (1976). An
other pre-McNally case referred to the general law of 
agency, United States v. Ballard, 663 F. 2d 534, 543, n. 22 
(CA5 1981), modified on other grounds by 680 F. 2d 352 
(1982), which imposes duties quite different from those of a 
trustee.1 See Restatement (Second) of Agency §§ 377–398 
(1957). 

This indeterminacy does not disappear if one assumes that 
the pre-McNally cases developed a federal, common-law 
fiduciary duty; the duty remained hopelessly undefined. 
Some courts described it in astoundingly broad language. 
Blachly v. United States, 380 F. 2d 665 (CA5 1967), loftily 
declared that “[l]aw puts its imprimatur on the accepted 
moral standards and condemns conduct which fails to match 
the ‘reflection of moral uprightness, of fundamental honesty, 
fair play and right dealing in the general and business life of 
members of society.’ ” Id., at 671 (quoting Gregory v. United 
States, 253 F. 2d 104, 109 (CA5 1958)). Other courts unhelp
fully added that any scheme “contrary to public policy” was 
also condemned by the statute, United States v. Bohonus, 
628 F. 2d 1167, 1171 (CA9 1980). See also United States v. 
Mandel, 591 F. 2d 1347, 1361 (CA4 1979) (any scheme that is 
“contrary to public policy and conflicts with accepted stand
ards of moral uprightness, fundamental honesty, fair play and 
right dealing”). Even opinions that did not indulge in such 
grandiloquence did not specify the duty at issue beyond loy
alty or honesty, see, e. g., Von Barta, supra, at 1005–1006. 
Moreover, the demands of the duty were said to be greater 

1 The Court is untroubled by these divisions because “these debates 
were rare in bribe and kickback cases,” in which “[t]he existence of a 
fiduciary relationship, under any definition of that term, was usually be
yond dispute,” ante, at 407, n. 41. This misses the point. The Courts of 
Appeals may have consistently found unlawful the acceptance of a bribe or 
kickback by one or another sort of fiduciary, but they have not consistently 
described (as the statute does not) any test for who is a fiduciary. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 358 (2010) 419 

Opinion of Scalia, J. 

for public officials than for private employees, see, e. g., Lem-
ire, supra, at 1337, n. 13; Ballard, supra, at 541, n. 17, but in 
what respects (or by how much) was never made clear. 

The indefiniteness of the fiduciary duty is not all. Many 
courts held that some je-ne-sais-quoi beyond a mere breach 
of fiduciary duty was needed to establish honest-services 
fraud. See, e. g., Von Barta, supra, at 1006 (collecting 
cases); United States v. George, 477 F. 2d 508, 512 (CA7 1973). 
There was, unsurprisingly, some dispute about that, at least 
in the context of acts by persons owing duties to the public. 
See United States v. Price, 788 F. 2d 234, 237 (CA4 1986). 
And even among those courts that did require something 
additional where a public official was involved, there was dis
agreement as to what the addition should be. For example, 
in United States v. Bush, 522 F. 2d 641 (1975), the Seventh 
Circuit held that material misrepresentations and active con
cealment were enough, id., at 647–648. But in Rabbitt, 583 
F. 2d 1014, the Eighth Circuit held that actual harm to the 
State was needed, id., at 1026. 

Similar disagreements occurred with respect to private 
employees. Courts disputed whether the defendant must 
use his fiduciary position for his own gain. Compare Lem-
ire, supra, at 1335 (yes), with United States v. Bronston, 
658 F. 2d 920, 926 (CA2 1981) (no). One opinion upheld a 
mail-fraud conviction on the ground that the defendant’s 
“failure to disclose his receipt of kickbacks and consulting 
fees from [his employer’s] suppliers resulted in a breach of 
his fiduciary duties depriving his employer of his loyal and 
honest services.” United States v. Bryza, 522 F. 2d 414, 422 
(CA7 1975). Another opinion, however, demanded more 
than an intentional failure to disclose: “There must be a fail
ure to disclose something which in the knowledge or contem
plation of the employee poses an independent business risk 
to the employer.” Lemire, supra, at 1337. Other courts 
required that the victim suffer some loss, see, e. g., Ballard, 
supra, at 541–542—a proposition that, of course, other courts 
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rejected, see, e. g., United States v. Newman, 664 F. 2d 12, 
20 (CA2 1981); United States v. O’Malley, 535 F. 2d 589, 592 
(CA10 1976). The Court’s statement today that there was a 
deprivation of honest services even if “the scheme occa
sioned a money or property gain for the betrayed party,” 
ante, at 400, is therefore true, except to the extent it is not. 

In short, the first step in the Court’s analysis—holding 
that “the intangible right of honest services” refers to “the 
honest-services doctrine recognized in Courts of Appeals’ de
cisions before McNally,” ante, at 404—is a step out of the 
frying pan into the fire. The pre-McNally cases provide no 
clear indication of what constitutes a denial of the right of 
honest services. The possibilities range from any action 
that is contrary to public policy or otherwise immoral, to 
only the disloyalty of a public official or employee to his prin
cipal, to only the secret use of a perpetrator’s position of 
trust in order to harm whomever he is beholden to. The 
duty probably did not have to be rooted in state law, but 
maybe it did. It might have been more demanding in the 
case of public officials, but perhaps not. At the time § 1346 
was enacted there was no settled criterion for choosing 
among these options, for conclusively settling what was in 
and what was out.2 

II 

The Court is aware of all this. It knows that adopting by 
reference “the pre-McNally honest-services doctrine,” ante, 
at 407, is adopting by reference nothing more precise than 

2 Courts since § 1346’s enactment have fared no better, reproducing some 
of the same disputes that predated McNally. See, e. g., Sorich v. United 
States, 555 U. S. 1204, 1206 (2009) (Scalia, J., dissenting from denial of 
certiorari) (collecting cases). We have previously found important to our 
vagueness analysis “the conflicting results which have arisen from the 
painstaking attempts of enlightened judges in seeking to carry out [a] 
statute in cases brought before them.” United States v. L. Cohen Grocery 
Co., 255 U. S. 81, 89 (1921). I am at a loss to explain why the Court barely 
mentions those conflicts today. 
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the referring term itself (“the intangible right of honest 
services”). Hence the deus ex machina: “[W]e pare that 
body of precedent down to its core,” ante, at 404. Since the 
honest-services doctrine “had its genesis” in bribery prose
cutions, and since several cases and counsel for Skilling re
ferred to bribery and kickback schemes as “core” or “para
digm” or “typical” examples, or “[t]he most obvious form,” of 
honest-services fraud, ante, at 408 (internal quotation marks 
omitted), and since two cases and counsel for the Govern
ment say that they formed the “vast majority,” or “most” or 
at least “[t]he bulk” of honest-services cases, ante, at 407–408 
(internal quotation marks omitted), THEREFORE it must 
be the case that they are all Congress meant by its reference 
to the honest-services doctrine. 

Even if that conclusion followed from its premises, it would 
not suffice to eliminate the vagueness of the statute. It 
would solve (perhaps) the indeterminacy of what acts consti
tute a breach of the “honest services” obligation under the 
pre-McNally law. But it would not solve the most funda
mental indeterminacy: the character of the “fiduciary capac
ity” to which the bribery and kickback restriction applies. 
Does it apply only to public officials? Or in addition to pri
vate individuals who contract with the public? Or to every
one, including the corporate officer here? The pre-McNally 
case law does not provide an answer. Thus, even with the 
bribery and kickback limitation the statute does not answer 
the question, “What is the criterion of guilt?” 

But that is perhaps beside the point, because it is obvious 
that mere prohibition of bribery and kickbacks was not the 
intent of the statute. To say that bribery and kickbacks 
represented “the core” of the doctrine, or that most cases 
applying the doctrine involved those offenses, is not to say 
that they are the doctrine. All it proves is that the multifar
ious versions of the doctrine overlap with regard to those 
offenses. But the doctrine itself is much more. Among 
all the pre-McNally smorgasbord offerings of varieties of 
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honest-services fraud, not one is limited to bribery and kick
backs. That is a dish the Court has cooked up all on its own. 

Thus, the Court’s claim to “respec[t] the legislature,” ante, 
at 409, n. 43 (emphasis deleted), is false. It is entirely clear 
(as the Court and I agree) that Congress meant to reinstate 
the body of pre-McNally honest-services law; and entirely 
clear that that prohibited much more (though precisely what 
more is uncertain) than bribery and kickbacks. Perhaps it 
is true that “Congress intended § 1346 to reach at least 
bribes and kickbacks,” ante, at 408. That simply does not 
mean, as the Court now holds, that “§ 1346 criminalizes only” 
bribery and kickbacks, ante, at 409. 

Arriving at that conclusion requires not interpretation but 
invention. The Court replaces a vague criminal standard 
that Congress adopted with a more narrow one (included 
within the vague one) that can pass constitutional muster. 
I know of no precedent for such “paring down,” 3 and it seems 
to me clearly beyond judicial power. This is not, as the 
Court claims, ante, at 406, simply a matter of adopting a 
“limiting construction” in the face of potential unconstitu

3 The only alleged precedent the Court dares to describe is Civil Service 
Comm’n v. Letter Carriers, 413 U. S. 548 (1973). That case involved a 
provision of the Hatch Act incorporating prior adjudications of the Civil 
Service Commission. We upheld the provision against a vagueness chal
lenge—not, however, by “paring down” the adjudications to a more narrow 
rule that we invented, but by concluding that what they held was not 
vague. See id., at 571–574. The string of cases the Court lists, see ante, 
at 406, n. 40 (almost none of which addressed claims of vagueness), have 
nothing to do with “paring down.” The one that comes closest, United 
States v. Thirty-seven Photographs, 402 U. S. 363 (1971), specified a time 
limit within which proceedings authorized by statute for the forfeiture of 
obscene imported materials had to be commenced and completed. That 
is not much different from “reading in” a reasonable-time requirement 
for obligations undertaken in contracts, and can hardly be described as a 
rewriting or “paring down” of the statute. The Court relied on legislative 
history anticipating that the proceedings would be prompt, id., at 370–371, 
and noted that (unlike here) it was not “decid[ing] issues of policy,” id., 
at 372. 
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tionality. To do that, our cases have been careful to note, 
the narrowing construction must be “fairly possible,” Boos 
v. Barry, 485 U. S. 312, 331 (1988), “reasonable,” Hooper v. 
California, 155 U. S. 648, 657 (1895), or not “plainly contrary 
to the intent of Congress,” Edward J. DeBartolo Corp. v. 
Florida Gulf Coast Building & Constr. Trades Council, 485 
U. S. 568, 575 (1988). As we have seen (and the Court does 
not contest), no court before McNally concluded that the 
“deprivation of honest services” meant only the acceptance 
of bribes or kickbacks. If it were a “fairly possible” or “rea
sonable” construction, not “contrary to the intent of Con
gress,” one would think that some court would have adopted 
it. The Court does not even point to a post-McNally case 
that reads § 1346 to cover only bribery and kickbacks, and I 
am aware of none. 

The canon of constitutional avoidance, on which the Court 
so heavily relies, see ante, at 405–406, states that “when the 
constitutionality of a statute is assailed, if the statute be rea
sonably susceptible of two interpretations, by one of which 
it would be unconstitutional and by the other valid, it is our 
plain duty to adopt that construction which will save the 
statute from constitutional infirmity.” United States ex rel. 
Attorney General v. Delaware & Hudson Co., 213 U. S. 366, 
407 (1909); see also United States v. Rumely, 345 U. S. 41, 45 
(1953) (describing the canon as decisive “in the choice of fair 
alternatives”). Here there is no choice to be made between 
two “fair alternatives.” Until today, no one has thought 
(and there is no basis for thinking) that the honest-services 
statute prohibited only bribery and kickbacks. 

I certainly agree with the Court that we must, “if we can,” 
uphold, rather than “condemn,” Congress’s enactments, ante, 
at 403. But I do not believe we have the power, in order to 
uphold an enactment, to rewrite it. Congress enacted the 
entirety of the pre-McNally honest-services law, the content 
of which is (to put it mildly) unclear. In prior vagueness 
cases, we have resisted the temptation to make all things 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



424 SKILLING v. UNITED STATES 

Opinion of Scalia, J. 

right with the stroke of our pen. See, e. g., Smith v. Goguen, 
415 U. S. 566, 575 (1974). I would show the same restraint 
today, and reverse Skilling’s conviction on the basis that 
§ 1346 provides no “ascertainable standard” for the conduct 
it condemns, L. Cohen, 255 U. S., at 89. Instead, the Court 
today adds to our functions the prescription of criminal law. 

III 

A brief word about the appropriate remedy. As I noted 
supra, at 416, Skilling has argued that § 1346 cannot be con
stitutionally applied to him because it affords no definition 
of the right whose deprivation it prohibits. Though this 
reasoning is categorical, it does not make Skilling’s challenge 
a “facial” one, in the sense that it seeks invalidation of 
the statute in all its applications, as opposed to preventing 
its enforcement against him. I continue to doubt whether 
“striking down” a statute is ever an appropriate exercise of 
our Article III power. See Chicago v. Morales, 527 U. S. 41, 
77 (1999) (Scalia, J., dissenting). In the present case, the 
universality of the infirmity Skilling identifies in § 1346 may 
mean that if he wins, anyone else prosecuted under the stat
ute will win as well, see Smith, supra, at 576–578. But Skil
ling only asks that his conviction be reversed, Brief for Peti
tioner 57–58, so the remedy he seeks is not facial invalidation. 

I would therefore reverse Skilling’s conviction under 
§ 1346 on the ground that it fails to define the conduct it 
prohibits. The fate of the statute in future prosecutions— 
obvious from my reasoning in the case—would be a matter 
for stare decisis. 

* * * 

It is hard to imagine a case that more clearly fits the de
scription of what Chief Justice Waite said could not be done, 
in a colorful passage oft-cited in our vagueness opinions, 
United States v. Reese, 92 U. S., at 221: 
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“The question, then, to be determined, is, whether we 
can introduce words of limitation into a penal statute so 
as to make it specific, when, as expressed, it is general 
only. 

“It would certainly be dangerous if the legislature 
could set a net large enough to catch all possible of
fenders, and leave it to the courts to step inside and 
say who could be rightfully detained, and who should 
be set at large. This would, to some extent, substi
tute the judicial for the legislative department of the 
government. . . .  

“To limit this statute in the manner now asked for 
would be to make a new law, not to enforce an old one. 
This is no part of our duty.” 

Justice Alito, concurring in part and concurring in the 
judgment. 

I join the judgment of the Court and all but Part II of the 
Court’s opinion. I write separately to address petitioner’s 
jury-trial argument. 

The Sixth Amendment guarantees criminal defendants a 
trial before “an impartial jury.” In my view, this require
ment is satisfied so long as no biased juror is actually seated 
at trial. Of course, evidence of pretrial media attention and 
widespread community hostility may play a role in the bias 
inquiry. Such evidence may be important in assessing the 
adequacy of voir dire, see, e. g., Mu’Min v. Virginia, 500 U. S. 
415, 428–432 (1991), or in reviewing the denial of requests to 
dismiss particular jurors for cause, see, e. g., Patton v. Yount, 
467 U. S. 1025, 1036–1040 (1984). There are occasions in 
which such evidence weighs heavily in favor of a change of 
venue. In the end, however, if no biased juror is actually 
seated, there is no violation of the defendant’s right to an 
impartial jury. See id., at 1031–1035, 1040; Murphy v. Flor
ida, 421 U. S. 794, 800–801, 803 (1975); see also Rivera v. 
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Illinois, 556 U. S. 148, 157–159 (2009); United States v. 
Martinez-Salazar, 528 U. S. 304, 311, 316–317 (2000); Smith 
v. Phillips, 455 U. S. 209, 215–218 (1982). 

Petitioner advances a very different understanding of the 
jury-trial right. Where there is extraordinary pretrial pub
licity and community hostility, he contends, a court must pre
sume juror prejudice and thus grant a change of venue. 
Brief for Petitioner 25–34. I disagree. Careful voir dire 
can often ensure the selection of impartial jurors even where 
pretrial media coverage has generated much hostile commu
nity sentiment. Moreover, once a jury has been selected, 
there are measures that a trial judge may take to insulate 
jurors from media coverage during the course of the trial. 
What the Sixth Amendment requires is “an impartial jury.” 
If the jury that sits and returns a verdict is impartial, a de
fendant has received what the Sixth Amendment requires. 

The rule that petitioner advances departs from the text of 
the Sixth Amendment and is difficult to apply. It requires a 
trial judge to determine whether the adverse pretrial media 
coverage and community hostility in a particular case have 
reached a certain level of severity, but there is no clear way 
of demarcating that level or of determining whether it has 
been met. 

Petitioner relies chiefly on three cases from the 1960’s— 
Sheppard v. Maxwell, 384 U. S. 333 (1966), Estes v. Texas, 
381 U. S. 532 (1965), and Rideau v. Louisiana, 373 U. S. 723 
(1963). I do not read those cases as demanding petitioner’s 
suggested approach. As the Court notes, Sheppard and 
Estes primarily “involved media interference with courtroom 
proceedings during trial.” Ante, at 382, n. 14; see also post, 
at 446 (Sotomayor, J., concurring in part and dissenting in 
part). Rideau involved unique events in a small community. 

I share some of Justice Sotomayor’s concerns about the 
adequacy of the voir dire in this case and the trial judge’s 
findings that certain jurors could be impartial. See post, at 
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458–462. But those highly fact-specific issues are not within 
the question presented. Pet. for Cert. i. I also do not un
derstand the opinion of the Court as reaching any question 
regarding a change of venue under Federal Rule of Crimi
nal Procedure 21. 

Because petitioner, in my view, is not entitled to a reversal 
of the decision below on the jury-trial question that is before 
us, I join the judgment of the Court in full. 

Justice Sotomayor, with whom Justice Stevens and 
Justice Breyer join, concurring in part and dissenting in 
part. 

I concur in the Court’s resolution of the honest-services 
fraud question and join Part III of its opinion. I respect
fully dissent, however, from the Court’s conclusion that Jef
frey Skilling received a fair trial before an impartial jury. 
Under our relevant precedents, the more intense the public’s 
antipathy toward a defendant, the more careful a court must 
be to prevent that sentiment from tainting the jury. In this 
case, passions ran extremely high. The sudden collapse of 
Enron directly affected thousands of people in the Houston 
area and shocked the entire community. The accompanying 
barrage of local media coverage was massive in volume and 
often caustic in tone. As Enron’s one-time chief executive 
officer (CEO), Skilling was at the center of the storm. Even 
if these extraordinary circumstances did not constitutionally 
compel a change of venue, they required the District Court 
to conduct a thorough voir dire in which prospective jurors’ 
attitudes about the case were closely scrutinized. The Dis
trict Court’s inquiry lacked the necessary thoroughness and 
left serious doubts about whether the jury empaneled to de
cide Skilling’s case was capable of rendering an impartial 
decision based solely on the evidence presented in the court
room. Accordingly, I would grant Skilling relief on his fair-
trial claim. 
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I 

The majority understates the breadth and depth of com
munity hostility toward Skilling and overlooks significant de
ficiencies in the District Court’s jury selection process. The 
failure of Enron wounded Houston deeply. Virtually over
night, what had been the city’s “largest, most visible, and 
most prosperous company,” its “foremost social and charita
ble force,” and “a source of civic pride” was reduced to a 
“shattered shell.” App. ¶¶ 11, 13, pp. 649a–650a, 1152a. 
Thousands of the company’s employees lost their jobs and 
saw their retirement savings vanish. As the effects rippled 
through the local economy, thousands of additional jobs dis
appeared, businesses shuttered, and community groups that 
once benefited from Enron’s largesse felt the loss of millions 
of dollars in contributions. See, e. g., 3 Supp. Record 1229, 
1267; see also 554 F. 3d 529, 560 (CA5 2009) (“Accounting 
firms that serviced Enron’s books had less work, hotels had 
more open rooms, restaurants sold fewer meals, and so on”). 
Enron’s community ties were so extensive that the entire 
local U. S. Attorney’s Office was forced to recuse itself from 
the Government’s investigation into the company’s fall. See 
3 Supp. Record 608 (official press release). 

With Enron’s demise affecting the lives of so many Hous
tonians, local media coverage of the story saturated the com
munity. According to a defense media expert, the Houston 
Chronicle—the area’s leading newspaper—assigned as many 
as 12 reporters to work on the Enron story full time. App. 
568a–569a. The paper mentioned Enron in more than 4,000 
articles during the 3-year period following the company’s De
cember 2001 bankruptcy filing. Hundreds of these articles 
discussed Skilling by name. See 3 Supp. Record 2114. 
Skilling’s expert, a professional journalist and academic with 
30 years’ experience, could not “recall another instance 
where a local paper dedicated as many resources to a single 
topic over such an extended period of time as the Houston 
Chronicle . . . dedicated to Enron.” App. ¶ 32, at 570a. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 358 (2010) 429 

Opinion of Sotomayor, J. 

Local television news coverage was similarly pervasive and, 
in terms of “editorial theme,” “largely followed the Chroni
cle’s lead.” Id., ¶ 11, at 559a; see also id., at 717a. Between 
May 2002 and October 2004, local stations aired an estimated 
19,000 news segments involving Enron, more than 1,600 of 
which mentioned Skilling. 3 Supp. Record 2116. 

While many of the stories were straightforward news 
items, many others conveyed and amplified the community’s 
outrage at the top executives perceived to be responsible for 
the company’s bankruptcy. A Chronicle report on Skilling’s 
2002 testimony before Congress is typical of the coverage. 
It began, “Across Houston, Enron employees watched former 
chief executive Jeffrey Skilling’s congressional testimony on 
television, turning incredulous, angry and then sarcastic by 
turns, as a man they knew as savvy and detail-oriented 
pleaded memory failure and ignorance about critical finan
cial transactions at the now-collapsed energy giant.” App. 
1218a. “ ‘He is lying; he knew everything,’ said [an em
ployee], who said she had seen Skilling frequently over her 
18 years with the firm, where Skilling was known for his 
intimate grasp of the inner doings at the company. ‘I am 
getting sicker by the minute.’ ” Id., at 1219a. A compan
ion piece quoted a local attorney who called Skilling an 
“idiot” who was “in denial”; he added, “I’m glad [Skilling’s] 
not my client.” Id., at 592a–593a (internal quotation marks 
omitted). 

Articles deriding Enron’s senior executives were juxta
posed with pieces expressing sympathy toward and solidar
ity with the company’s many victims. Skilling’s media ex
pert counted nearly a hundred victim-related stories in the 
Chronicle, including a “multi-page layout entitled ‘The Faces 
of Enron,’ ” which poignantly described the gut-wrenching 
experiences of former employees who lost vast sums of 
money, faced eviction from their homes, could not afford 
Christmas gifts for their children, and felt “scared,” “hurt,” 
“humiliat[ed],” “helpless,” and “betrayed.” Id., ¶ 71, at 
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585a–586a. The conventional wisdom that blame for En
ron’s devastating implosion and the ensuing human tragedy 
ultimately rested with Skilling and former Enron Chairman 
Kenneth Lay became so deeply ingrained in the popular 
imagination that references to their involvement even turned 
up on the sports pages: “If you believe the story about 
[Coach Bill Parcells] not having anything to do with the 
end of Emmitt Smith’s Cowboys career, then you probably 
believe in other far-fetched concepts. Like Jeff Skilling 
having nothing to do with Enron’s collapse.” 3 Supp. Rec
ord 811. 

When a federal grand jury indicted Skilling, Lay, and 
Richard Causey—Enron’s former chief accounting officer— 
in 2004 on charges of conspiracy to defraud, securities fraud, 
and other crimes, the media placed them directly in their 
crosshairs. In the words of one article, “there was one thing 
those whose lives were touched by the once-exalted company 
all seemed to agree upon: The indictment of former Enron 
CEO Jeff Skilling was overdue.” App. 1393a. Scoffing at 
Skilling’s attempts to paint himself as “a ‘victim’ of his sub
ordinates,” id., at 1394a, the Chronicle derided “the doofus 
defense” that Lay and Skilling were expected to offer, id., at 
1401a.1 The Chronicle referred to the coming Skilling/Lay 
trial as “the main event” and “The Big One,” which would 

1 See also App. 735a (describing Enron as “hardball fraud” and noting 
that “Enron prosecutors have approached the case more like an organized 
crime investigation than a corporate fraud prosecution,” a “tactic [that] 
makes sense” given “the sheer pervasiveness of fraud, corruption and 
self-dealing”); id., at 1403a (“Lay stood proudly in front of Enron’s facade 
of success, while Skilling and his own prot[ege], [Andrew] Fastow, ginned 
up increasingly convoluted mechanisms for concealing the financial re-
ality. . . . A  court will decide the particulars, but yes, Ken Lay knew”); 
id., at 1406a, 1409a (describing Enron’s collapse as “failure as a result of 
fraud” and criticizing Skilling for using “vitriol [as] a smokescreen” and 
“bolting for the door” just before Enron’s stock price plummeted); 3 Supp. 
Record 1711 (discussing the role of Skilling and Lay in “the granddaddy 
of all corporate frauds”). 
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finally bring “the true measure of justice in the Enron saga.” 
Record 40002; App. 1457a, 1460a.2 On the day the supersed
ing indictment charging Lay was issued, “the Chronicle dedi
cated three-quarters of its front page, 2 other full pages, and 
substantial portions of 4 other pages, all in the front or busi
ness sections, to th[e] story.” Id., ¶ 57, at 580a–581a. 

Citing the widely felt sense of victimhood among Houstoni
ans and the voluminous adverse publicity, Skilling moved in 
November 2004 for a change of venue.3 The District Court 
denied the motion, characterizing the media coverage as 
largely “objective and unemotional.” App. to Brief for 
United States 11a. Voir dire, it concluded, would provide 
an effective means to “ferret out any bias” in the jury pool. 
Id., at 18a; see ante, at 370. 

To that end, the District Court began the jury selection 
process by mailing screening questionnaires to 400 prospec
tive jurors in November 2005. The completed question
naires of the 283 respondents not excused for hardship 
dramatically illustrated the widespread impact of Enron’s 
collapse on the Houston community and confirmed the in
tense animosity of Houstonians toward Skilling and his co-
defendants. More than one-third of the prospective jurors 
(approximately 99 of 283, by my count) indicated that they 

2 According to Skilling’s media expert, local television stations “adopted 
these same themes” and “dr[o]ve them home through such vivid and re
peated visual imagery as replaying footage of Skilling’s . . . ‘perp walk’ 
when details about Skilling’s upcoming trial [we]re discussed.” App. ¶ 65, 
at 584a. During arraignment, news outlets “followed each man as he 
drove from his home to FBI headquarters, to the court, and back home, 
often providing ‘color’ commentary—such as interviewing former Enron 
employees for comment on the day’s events.” Id., ¶ 60, at 581a. 

3 Reporting on the change-of-venue motion, the Chronicle described 
Skilling as a “desperate defendant,” and the Austin American-Statesman 
opined that while a change of venue may make sense “[f]rom a legal per
spective,” “from the standpoint of pure justice, the wealthy executives 
really should be judged right where their economic hurricane struck with 
the most force.” Id., at 748a, 747a. 
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or persons they knew had lost money or jobs as a result of 
the Enron bankruptcy. Two-thirds of the jurors (about 188 
of 283) expressed views about Enron or the defendants that 
suggested a potential predisposition to convict. In many in
stances, they did not mince words, describing Skilling as 
“smug,” “arrogant,” “brash,” “conceited,” “greedy,” “deceit
ful,” “totally unethical and criminal,” “a crook,” “the biggest 
liar on the face of the earth,” and “guilty as sin” (capitaliza
tion omitted).4 Only about 5 percent of the prospective ju
rors (15 of 283) did not read the Houston Chronicle, had not 
otherwise “heard or read about any of the Enron cases,” 
Record 13019, were not connected to Enron victims, and 
gave no answers suggesting possible antipathy toward the 
defendants.5 The parties jointly stipulated to the dismissal 

4 See, e. g., Juror 1 (“Ken Lay and the others are guilty as all get out 
and ought to go to jail”; Skilling is “[b]rash, [a]rrogant [and] [c]onceited”; 
“I find it morally awful that these people are still running loose”); Juror 
70 (“Mr. Skilling is the biggest liar on the face of the earth”); Juror 163 
(Skilling “would lie to his mother if it would further his cause”); Juror 185 
(“I think [Skilling] was arrogant and a crook”); Juror 200 (Skilling is a 
“[s]killful [l]iar [and] crook” who did “a lot of the dirty work”; the defend
ants would “have to be blind, deaf, [and] stupid to be unaware of what was 
happening” (emphasis deleted)); Juror 206 (Skilling is “[t]otally unethical 
and criminal”; the defendants “are all guilty and should be reduced to 
having to beg on the corner [and] live under a bridge”); Juror 238 (“They 
are all guilty as sin—come on now”); Juror 299 (Skilling “initiated, de
signed, [and] authorized certain illegal actions”); Juror 314 (Lay “should 
‘fess up’ and take his punishment like a man”; “[t]he same goes for Jeffrey 
Skilling. . . . He and his  family . . . should be stripped of all of their assets 
[and] made to start over just like the thousands he made start all over”); 
Juror 377 (Skilling is “[s]mug,” “[g]reedy,” and “[d]isingenu[ous]”; he “had 
an active hand in creating and sustaining a fraud”). Defendants’ Re
newed Motion for Change of Venue, Record, Doc. 618 (Sealed Exhs.) (here
inafter Skilling’s Renewed Venue Motion); see also App. 794a–797a (sum
marizing additional responses). 

5 Another 20 percent (about 59 of 283) indicated that they read the 
Chronicle or had otherwise heard about the Enron cases but did not report 
that they were victims or make comments suggesting possible bias against 
the defendants. 
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of 119 members of the jury pool for cause, hardship, or dis
ability, but numerous individuals who had made harsh com
ments about Skilling remained.6 

On December 28, 2005, shortly after the questionnaires 
had been returned, Causey pleaded guilty. The plea was 
covered in lead newspaper and television stories. A front-
page headline in the Chronicle proclaimed that “Causey’s 
plea wreaks havoc for Lay, Skilling.” Record 12049, n. 13; 
see also ibid. (quoting a former U. S. attorney who described 
the plea as “a serious blow to the defense”). A Chronicle 
editorial opined that “Causey’s admission of securities fraud 
. . . makes less plausible Lay’s claim that most of the guilty 

6 See, e. g., Juror 29 (Skilling is “[n]ot an honest man”); Juror 104 (Skil
ling “knows more than he’s admitting”); Juror 211 (“I believe he was in
volved in wrong doings”); Juror 219 (“So many people lost their life sav
ings because of the dishonesty of some members of the executive team”; 
Skilling was “[t]oo aggressive w[ith] accounting”); Juror 234 (“With his 
level of control and power, hard to believe that he was unaware and not 
responsible in some way”); Juror 240 (Skilling “[s]eems to be very much 
involved in criminal goings on”); Juror 255 (“[T]housands of people were 
taken advantage of by executives at Enron”; Skilling is “arrogant”; “Skil
ling was Andrew Fastow’s immediate superior. Fastow has plead[ed] 
guilty to felony charges. I believe Skilling was aware of Fastow’s illegal 
behavior”); Juror 263 (“Nice try resigning 6 months before the collaps[e], 
but again, he had to know what was going on”); Juror 272 (Skilling “[k]new 
he was getting out before the [d]am [b]roke”); Juror 292 (Skilling “[b]ailed 
out when he knew Enron was going down”); Juror 315 (“[H]ow could they 
not know and they seem to be lying about some things”); Juror 328 (“They 
should be held responsible as officers of this company for what happened”); 
Juror 350 (“I believe he greatly misused his power and affected hundreds 
of lives as a result”; “I believe they are all guilty. Their ‘doings’ affected 
not only those employed by Enron but many others as well”); Juror 360 
(“I seem to remember him trying to claim to have mental or emotional 
issues that would remove him from any guilt. I think that is deceitful. 
It seems as though he is a big player in the downfall”); Juror 378 
(“I believe he knew, and certainly should have known as the CEO, that 
illegal and improper [activities] were rampant in Enron”; “I believe all of 
them were instrumental, and were co-conspirators, in the massive fraud 
perpetrated at Enron”). Skilling’s Renewed Venue Motion. 
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pleas were the result of prosecutorial pressure rather than 
actual wrongdoing.” Id., at 12391. 

With the trial date quickly approaching, Skilling renewed 
his change-of-venue motion, arguing that both the question
naire responses and the Causey guilty plea confirmed that he 
could not receive a fair trial in Houston. In the alternative, 
Skilling asserted that “defendants are entitled to a more 
thorough jury selection process than currently envisioned by 
the [c]ourt.” Id., at 12067. The court had announced its 
intention to question individual jurors at the bench with one 
attorney for each side present, and to complete the voir dire 
in a single day. See, e. g., id., at 11804–11805, 11808. Skil
ling proposed, inter alia, that defense counsel be afforded 
a greater role in questioning, id., at 12074; that jurors be 
questioned privately in camera or in a closed courtroom 
where it would be easier for counsel to consult with their 
colleagues, clients, and jury consultants, id., at 12070–12072; 
and that the court “avoid leading questions,” which “tend to 
[e]licit affirmative responses from prospective jurors that 
may not reflect their actual views,” id., at 12072. At a mini
mum, Skilling asserted, the court should grant a continuance 
of at least 30 days and send a revised questionnaire to a new 
group of prospective jurors. Id., at 12074–12075. 

The District Court denied Skilling’s motion without a 
hearing, stating in a brief order that it was “not persuaded 
that the evidence or arguments urged by defendants . . .  
establish that pretrial publicity and/or community prejudice 
raise a presumption of inherent jury prejudice.” Id., at 
14115. According to the court, the “jury questionnaires sent 
to the remaining members of the jury panel and the court’s 
voir dire examination of the jury panel provide adequate 
safeguards to defendants and will result in the selection of a 
fair and impartial jury in this case.” Id., at 14115–14116. 
The court did agree to delay the trial by two weeks, until 
January 30, 2006. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 358 (2010) 435 

Opinion of Sotomayor, J. 

The coming trial featured prominently in local news out
lets. A front-page, eve-of-trial story in the Chronicle de
scribed “the hurt and anger and resentment” that had been 
“churn[ing] inside” Houstonians since Enron’s collapse. Id., 
at 39946. Again criticizing Lay and Skilling for offering a 
“doofus defense” (“a plea of not guilty by reason of empty
headedness”), the paper stated that “Lay and Skilling took 
hundreds of millions in compensation yet now fail to accept 
the responsibility that went with it.” Ibid. The article al
lowed that the defendants’ guilt, “though perhaps widely as
sumed, remains even now an assertion. A jury now takes 
up the task of deciding whether that assertion is valid.” Id., 
at 39947. The next paragraph, however, assured readers 
that “it’s normal for your skin to crawl when Lay or Skilling 
claim with doe-eyed innocence that they were unaware that 
something was amiss at Enron. The company’s utter failure 
belies the claim.” Ibid. (one paragraph break omitted); see 
also id., at 39904 (declaring that Lay and Skilling would 
“have to offer a convincing explanation for how executives 
once touted as corporate geniuses could be so much in the 
dark about the illegal activities and deceptive finances of 
their own company”). 

It is against this backdrop of widespread community im
pact and pervasive pretrial publicity that jury selection in 
Skilling’s case unfolded. Approximately 160 prospective ju
rors appeared for voir dire at a federal courthouse located 
“about six blocks from Enron’s former headquarters.” 554 
F. 3d, at 561. Addressing them as a group, the District 
Court began by briefly describing the case and providing a 
standard admonition about the need to be fair and impartial 
and to decide the case based solely on the trial evidence and 
jury instructions. The court then asked whether anyone 
had “any reservations about your ability to conscientiously 
and fairly follow these very important rules.” App. 815a. 
Two individuals raised their hands and were called forward 
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to the bench. One told the court that he thought Lay and 
Skilling “knew exactly what they were doing” and would 
have to prove their innocence. Id., at 818a–819a. The sec
ond juror, who had stated on his written questionnaire that 
he held no opinion that would preclude him from being im
partial, declared that he “would dearly love to sit on this 
jury. I would love to claim responsibility, at least 1⁄12 of the 
responsibility, for putting these sons of bitches away for the 
rest of their lives.” Id., at 819a–820a. The court excused 
both jurors for cause. 

The court proceeded to question individual jurors from the 
bench. As the majority recounts, ante, at 373–374, the court 
asked them a few general yes/no questions about their expo
sure to Enron-related news, often variations of, “Do you re
call any particular articles that stand out that you’ve read 
about the case?” App. 850a. The court also asked about 
questionnaire answers that suggested bias, focusing mainly 
on whether, notwithstanding seemingly partial comments, 
the prospective jurors believed they “could be fair” and “put 
the government to its proof.” Id., at 852a. Counsel were 
permitted to follow up on issues raised by the court. The 
court made clear, however, that its patience would be limited, 
see, e. g., id., at 879a, and questioning tended to be brief— 
generally less than five minutes per person. Even so, it ex
posed disqualifying biases among several prospective jurors 
who had earlier expressed no concerns about their ability to 
be fair.7 

7 See App. 894a (Juror 43) (expressed the view that the defendants “stole 
money” from their employees); id., at 922a (Juror 55) (admitted that she 
“lean[ed] towards prejudging” the defendants); id., at 946a (Juror 71) 
(stated that she would place the burden of proof on the defendants); id., 
at 954a–960a (Juror 75) (indicated that she could not set aside her view 
that there was fraud at Enron); id., at 1003a–1006a (Juror 104) (stated that 
she questioned the defendants’ innocence and that she “would be very 
upset with the government if they could not prove their case”); id., at 
1008a (Juror 112) (expressed that the view that the defendants were 
guilty). 
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Once it identified 38 qualified prospective jurors, the court 
allowed the defense and Government to exercise their allot
ted peremptory challenges. This left 12 jurors and 4 alter
nates, who were sworn in and instructed, for the first time, 
“not [to] read anything dealing with this case or listen to any 
discussion of the case on radio or television or access any 
Internet sites that may deal with the case” and to “inform 
your friends and family members that they should not dis
cuss with you anything they may have read or heard about 
this case.” Id., at 1026a. Start to finish, the selection proc
ess took about five hours. 

Skilling’s trial commenced the next day and lasted four 
months. After several days of deliberations, the jury found 
Skilling guilty of conspiracy, 12 counts of securities fraud, 5 
counts of making false representations to auditors, and 1 
count of insider trading; it acquitted on 9 insider trading 
counts. The jury found Lay guilty on all counts. 

On appeal, Skilling asserted that he had been denied his 
constitutional right to a fair trial before an impartial jury. 
Addressing this claim, the Court of Appeals began by dis
avowing the District Court’s findings concerning “commu
nity hostility.” There was, the court concluded, “sufficient 
inflammatory pretrial material to require a finding of pre
sumed prejudice, especially in light of the immense volume 
of coverage.” 554 F. 3d, at 559. “[P]rejudice was [also] in
herent in an alleged co-conspirator’s well-publicized decision 
to plead guilty on the eve of trial.” Ibid. The Court of 
Appeals, moreover, faulted the District Court for failing to 
“consider the wider context.” Id., at 560. “[I]t was not 
enough for the court merely to assess the tone of the news 
reporting. The evaluation of the volume and nature of re
porting is merely a proxy for the real inquiry: whether there 
could be a fair trial by an impartial jury that was not influ
enced by outside, irrelevant sources.” Ibid. (internal quota
tion marks and footnote omitted). According to the Court 
of Appeals, “[t]he district court seemed to overlook that the 
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prejudice came from more than just pretrial media publicity, 
but also from the sheer number of victims.” Ibid. 

Having determined that “Skilling was entitled to a pre
sumption of prejudice,” the Court of Appeals proceeded to 
explain that “the presumption is rebuttable, . . . and the  gov
ernment may demonstrate from the voir dire that an im
partial jury was actually impanelled.” Id., at 561 (internal 
quotation marks omitted). Describing the voir dire as 
“exemplary,” “searching,” and “proper and thorough,” id., at 
562, the court concluded that “[t]he government [had] met 
its burden of showing that the actual jury that convicted 
Skilling was impartial,” id., at 564–565. On this basis, the 
Court of Appeals rejected Skilling’s claim and affirmed his 
convictions. 

II 

The Sixth Amendment right to an impartial jury and the 
due process right to a fundamentally fair trial guarantee to 
criminal defendants a trial in which jurors set aside precon
ceptions, disregard extrajudicial influences, and decide guilt 
or innocence “based on the evidence presented in court.” 
Irvin v. Dowd, 366 U. S. 717, 723 (1961); see also Sheppard 
v. Maxwell, 384 U. S. 333, 362 (1966). Community passions, 
often inflamed by adverse pretrial publicity, can call the in
tegrity of a trial into doubt. In some instances, this Court 
has observed, the hostility of the community becomes so se
vere as to give rise to a “presumption of [ juror] prejudice.” 
Patton v. Yount, 467 U. S. 1025, 1031 (1984). 

The Court of Appeals incorporated the concept of pre
sumptive prejudice into a burden-shifting framework: Once 
the defendant musters sufficient evidence of community hos
tility, the onus shifts to the Government to prove the impar
tiality of the jury. The majority similarly envisions a fixed 
point at which public passions become so intense that preju
dice to a defendant’s fair-trial rights must be presumed. 
The majority declines, however, to decide whether the pre
sumption is rebuttable, as the Court of Appeals held. 
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This Court has never treated the notion of presumptive 
prejudice so formalistically. Our decisions instead merely 
convey the commonsense understanding that as the tide of 
public enmity rises, so too does the danger that the preju
dices of the community will infiltrate the jury. The underly
ing question has always been this: Do we have confidence 
that the jury’s verdict was “induced only by evidence and 
argument in open court, and not by any outside influence, 
whether of private talk or public print”? Patterson v. Colo
rado ex rel. Attorney General of Colo., 205 U. S. 454, 462 
(1907). 

The inquiry is necessarily case specific. In selecting a 
jury, a trial court must take measures adapted to the inten
sity, pervasiveness, and character of the pretrial public
ity and community animus. Reviewing courts, meanwhile, 
must assess whether the trial court’s procedures sufficed 
under the circumstances to keep the jury free from disquali
fying bias. Cf. Murphy v. Florida, 421 U. S. 794, 799 (1975) 
(scrutinizing the record for “any indications in the totality of 
circumstances that petitioner’s trial was not fundamentally 
fair”). This Court’s precedents illustrate the sort of steps 
required in different situations to safeguard a defendant’s 
constitutional right to a fair trial before an impartial jury. 

At one end of the spectrum, this Court has, on rare occa
sion, confronted such inherently prejudicial circumstances 
that it has reversed a defendant’s conviction “without paus
ing to examine . . . the voir dire examination of the members 
of the jury.” Rideau v. Louisiana, 373 U. S. 723, 727 (1963). 
In Rideau, repeated television broadcasts of the defendant’s 
confession to murder, robbery, and kidnaping so thoroughly 
poisoned local sentiment as to raise doubts that even the 
most careful voir dire could have secured an impartial jury. 
A change of venue, the Court determined, was thus the 
only way to ensure a fair trial. Ibid.; see also 6 W. LaFave, 
J. Israel, N. King, & O. Kerr, Criminal Procedure § 23.2(a), 
p. 264 (3d ed. 2007) (hereinafter LaFave) (“The best reading 
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of Rideau is that the Court there recognized that prejudicial 
publicity may be so inflammatory and so pervasive that the 
voir dire simply cannot be trusted to fully reveal the likely 
prejudice among prospective jurors”). 

As the majority describes, ante, at 379–380, this Court 
reached similar conclusions in Estes v. Texas, 381 U. S. 532 
(1965), and Sheppard, 384 U. S. 333. These cases involved 
not only massive pretrial publicity but also media disruption 
of the trial process itself. Rejecting the argument that the 
defendants were not entitled to relief from their convictions 
because they “ha[d] established no isolatable prejudice,” the 
Court described the “untoward circumstances” as “inher
ently suspect.” Estes, 381 U. S., at 542, 544. It would have 
been difficult for the jurors not to have been swayed, at least 
subconsciously, by the “bedlam” that surrounded them. 
Sheppard, 384 U. S., at 355. Criticizing the trial courts’ fail
ures “to protect the jury from outside influence,” id., at 358, 
the Court stressed that, “where there is a reasonable likeli
hood that prejudicial news prior to trial will prevent a fair 
trial, the judge should continue the case until the threat 
abates, or transfer it to another [venue] not so permeated 
with publicity.” Id., at 363. Estes and Sheppard thus ap
plied Rideau’s insight that in particularly extreme circum
stances even the most rigorous voir dire cannot suffice to 
dispel the reasonable likelihood of jury bias. 

Apart from these exceptional cases, this Court has de
clined to discount voir dire entirely and has instead exam
ined the particulars of the jury selection process to deter
mine whether it sufficed to produce a jury untainted by 
pretrial publicity and community animus. The Court has 
recognized that when antipathy toward a defendant per
vades the community there is a high risk that biased jurors 
will find their way onto the panel. The danger is not merely 
that some prospective jurors will deliberately hide their 
prejudices, but also that, as “part of a community deeply 
hostile to the accused,” “they may unwittingly [be] influ
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enced” by the fervor that surrounds them. Murphy, 421 
U. S., at 803. To ensure an impartial jury in such adverse 
circumstances, a trial court must carefully consider the 
knowledge and attitudes of prospective jurors and then 
closely scrutinize the reliability of their assurances of fair
ness. Cf. Morgan v. Illinois, 504 U. S. 719, 729 (1992) 
(“[P]art of the guarantee of a defendant’s right to an impar
tial jury is an adequate voir dire to identify unqualified 
jurors”). 

Irvin offers an example of a case in which the trial court’s 
voir dire did not suffice to counter the “wave of public pas
sion” that had swept the community prior to the defendant’s 
trial. 366 U. S., at 728. The local news media had “ex
tensively covered” the crimes (a murder spree), “arous[ing] 
great excitement and indignation.” Id., at 719 (internal 
quotation marks omitted). Following Irvin’s arrest, the 
press “blanketed” the community with “a barrage of newspa
per headlines, articles, cartoons and pictures” communicating 
numerous unfavorable details about Irvin, including that he 
had purportedly confessed. Id., at 725. Nearly 90 percent 
of the 430 prospective jurors examined during the trial 
court’s voir dire “entertained some opinion as to guilt—rang
ing in intensity from mere suspicion to absolute certainty.” 
Id., at 727. Of the 12 jurors seated, 8 “thought petitioner 
was guilty,” although “each indicated that notwithstanding 
his opinion he could render an impartial verdict.” Id., at 
727, 724. 

Despite the seated jurors’ assurances of impartiality, this 
Court invalidated Irvin’s conviction for want of due process. 
“It is not required,” this Court declared, “that the jurors be 
totally ignorant of the facts and issues involved. . . . It is 
sufficient if the juror can lay aside his impression or opinion 
and render a verdict based on the evidence presented in 
court.” Id., at 722–723. The Court emphasized, however, 
that a juror’s word on this matter is not decisive, particularly 
when “the build-up of prejudice [in the community] is clear 
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and convincing.” Id., at 725. Many of Irvin’s jurors, the 
Court noted, had been influenced by “the pattern of deep 
and bitter prejudice shown to be present throughout the 
community.” Id., at 727 (internal quotation marks omitted). 
The Court did not “doubt [that] each juror was sincere when 
he said that he would be fair and impartial to [Irvin], but . . .  
[w]here so many, so many times, admitted prejudice, such a 
statement of impartiality can be given little weight.” Id., 
at 728. 

The media coverage and community animosity in Irvin 
were particularly intense. In three subsequent cases, this 
Court recognized that high-profile cases may generate sub
stantial publicity without stirring similar public passions. 
The jury selection process in such cases, the Court clarified, 
generally need not be as exhaustive as in a case such as 
Irvin. So long as the trial court conducts a reasonable in
quiry into extrajudicial influences and the ability of prospec
tive jurors to presume innocence and render a verdict based 
solely on the trial evidence, we would generally have no rea
son to doubt the jury’s impartiality.8 

The first of these cases, Murphy, 421 U. S. 794, involved a 
well-known defendant put on trial for a widely publicized 
Miami Beach robbery. The state trial court denied his mo
tion for a change of venue and during voir dire excused 20 
of the 78 prospective jurors for cause. Distinguishing Irvin, 
this Court saw no indication in the voir dire of “such hostility 
to [Murphy] by the jurors who served in his trial as to sug
gest a partiality that could not be laid aside.” 421 U. S., at 
800. Although some jurors “had a vague recollection of the 
robbery with which [Murphy] was charged and each had 

8 Of course, even if the jury selection process is adequate, a trial court 
violates a defendant’s right to an impartial jury if it erroneously denies a 
for-cause challenge to a biased venire member who ultimately sits on the 
jury. See, e. g., United States v. Martinez-Salazar, 528 U. S. 304, 316 
(2000) (“[T]he seating of any juror who should have been dismissed for 
cause . . . would  require reversal”). 
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some knowledge of [his] past crimes,” “none betrayed any 
belief in the relevance of [Murphy’s] past to the present 
case.” Ibid.; see also ibid., n. 4 (contrasting a juror’s “mere 
familiarity with [a defendant] or his past” with “an actual 
predisposition against him”). “[T]hese indicia of impartial
ity,” the Court suggested, “might be disregarded in a case 
where the general atmosphere in the community or court
room is sufficiently inflammatory, but the circumstances sur
rounding [Murphy’s] trial [were] not at all of that variety.” 
Id., at 802. 

In a second case, Yount, 467 U. S. 1025, the defendant was 
granted a new trial four years after being convicted of mur
der. He requested a change of venue, citing pretrial public
ity and the widespread local knowledge that he had pre
viously been convicted and had made confessions that would 
be inadmissible in court. The state trial court denied 
Yount’s motion and seated a jury following a 10-day voir dire 
of 292 prospective jurors. Nearly all of the prospective ju
rors had heard of the case, and 77 percent “admitted they 
would carry an opinion into the jury box.” Id., at 1029. 
Declining to grant relief on federal habeas review, this Court 
stressed the significant interval between Yount’s first trial— 
when “adverse publicity and the community’s sense of out
rage were at their height”—and his second trial, which “did 
not occur until four years later, at a time when prejudicial 
publicity was greatly diminished and community sentiment 
had softened.” Id., at 1032. While 8 of the 14 seated jurors 
and alternates had “at some time . . . formed an opinion as 
to Yount’s guilt,” the “particularly extensive” voir dire con
firmed that “time had weakened or eliminated any” bias they 
once may have harbored. Id., at 1029–1030, 1034, n. 10, 
1033. Accordingly, this Court concluded, “the trial court did 
not commit manifest error in finding that the jury as a whole 
was impartial.” Id., at 1032. 

This Court most recently wrestled with the issue of pre
trial publicity in Mu’Min v. Virginia, 500 U. S. 415 (1991). 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



444 SKILLING v. UNITED STATES 

Opinion of Sotomayor, J. 

Mu’Min stood accused of murdering a woman while out of 
prison on a work detail. Citing 47 newspaper articles about 
the crime, Mu’Min moved for a change of venue. The state 
trial court deferred its ruling and attempted to seat a jury. 
During group questioning, 16 of the 26 prospective jurors 
indicated that they had heard about the case from media or 
other sources. Dividing these prospective jurors into panels 
of four, the court asked further general questions about their 
ability to be fair given what they had heard or read. One 
juror answered equivocally and was dismissed for cause. 
The court refused Mu’Min’s request to ask more specific 
questions “relating to the content of news items that poten
tial jurors might have read or seen.” Id., at 419. Of the 12 
persons who served on the jury, “8 had at one time or an
other read or heard something about the case. None had 
indicated that he had formed an opinion about the case or 
would be biased in any way.” Id., at 421. 

Rejecting Mu’Min’s attempt to analogize his case to Irvin, 
this Court observed that “the cases differ both in the kind 
of community in which the coverage took place and in extent 
of media coverage.” 500 U. S., at 429. Mu’Min’s offense oc
curred in the metropolitan Washington, D. C., area, “which 
has a population of over 3 million, and in which, unfortu
nately, hundreds of murders are committed each year.” 
Ibid. While the crime garnered “substantial” pretrial pub
licity, the coverage was not as pervasive as in Irvin and “did 
not contain the same sort of damaging information.” 500 
U. S., at 429–430. Moreover, in contrast to Irvin, the seated 
jurors uniformly disclaimed having ever formed an opinion 
about the case. Given these circumstances, this Court re
buffed Mu’Min’s assertion that the trial court committed 
constitutional error by declining to “make precise inquiries 
about the contents of any news reports that potential jurors 
have read.” 500 U. S., at 424. The Court stressed, how
ever, that its ruling was context specific: “Had the trial court 
in this case been confronted with the ‘wave of public passion’ 
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engendered by pretrial publicity that occurred in connection 
with Irvin’s trial, the Due Process Clause of the Fourteenth 
Amendment might well have required more extensive ex
amination of potential jurors than it undertook here.” Id., 
at 429. 

III 

It is necessary to determine how this case compares to our 
existing fair-trial precedents. Were the circumstances so 
inherently prejudicial that, as in Rideau, even the most scru
pulous voir dire would have been “but a hollow formality” 
incapable of reliably producing an impartial jury? 373 U. S., 
at 726. If the circumstances were not of this character, did 
the District Court conduct a jury selection process suffi
ciently adapted to the level of pretrial publicity and commu
nity animus to ensure the seating of jurors capable of pre
suming innocence and shutting out extrajudicial influences? 

A 

Though the question is close, I agree with the Court that 
the prospect of seating an unbiased jury in Houston was not 
so remote as to compel the conclusion that the District Court 
acted unconstitutionally in denying Skilling ’s motion to 
change venue. Three considerations lead me to this conclu
sion. First, as the Court observes, ante, at 382, the size and 
diversity of the Houston community make it probable that 
the jury pool contained a nontrivial number of persons who 
were unaffected by Enron’s collapse, neutral in their outlook, 
and unlikely to be swept up in the public furor. Second, 
media coverage of the case, while ubiquitous and often in
flammatory, did not, as the Court points out, ante, at 382–383, 
contain a confession by Skilling or similar “smoking-gun” 
evidence of specific criminal acts. For many prospective 
jurors, the guilty plea of codefendant and alleged co-
conspirator Causey, along with the pleas and convictions of 
other Enron executives, no doubt suggested guilt by associa
tion. But reasonable minds exposed to such information 
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would not necessarily have formed an indelible impression 
that Skilling himself was guilty as charged. Cf. Rideau, 373 
U. S., at 726 (a majority of the county’s residents were “ex
posed repeatedly and in depth to the spectacle of Rideau 
personally confessing in detail to the crimes with which he 
was later to be charged”). Third, there is no suggestion that 
the courtroom in this case became, as in Estes and Sheppard, 
a “carnival” in which the “calmness and solemnity” of the 
proceedings were compromised. Sheppard, 384 U. S., at 
358, 350 (internal quotation marks omitted). It is thus ap
propriate to examine the voir dire and determine whether 
it instills confidence in the impartiality of the jury actually 
selected.9 

B 
In concluding that the voir dire “adequately detect[ed] and 

defuse[d] juror bias,” ante, at 385, the Court downplays the 

9 Whether the District Court abused its discretion in declining to change 
venue pursuant to the Federal Rules of Criminal Procedure is a different 
question. See Fed. Rule Crim. Proc. 21(a) (“Upon the defendant’s motion, 
the court must transfer the proceeding against that defendant to another 
district if the court is satisfied that so great a prejudice against the defend
ant exists in the transferring district that the defendant cannot obtain a 
fair and impartial trial there”). As this Court has indicated, its supervi
sory powers confer “more latitude” to set standards for the conduct of 
trials in federal courts than in state courts. Mu’Min v. Virginia, 500 
U. S. 415, 424 (1991). While the circumstances may not constitutionally 
compel a change of venue “without pausing to examine . . . the voir dire,” 
Rideau v. Louisiana, 373 U. S. 723, 727 (1963), the widely felt sense of 
victimhood among Houstonians and the community’s deep-seated animus 
toward Skilling certainly meant that the task of reliably identifying un
tainted jurors posed a major challenge, with no guarantee of success. It 
likely would have been far easier to empanel an impartial jury in a venue 
where the Enron story had less salience. I thus agree with the Court of 
Appeals that “[i]t would not have been imprudent for the [District] [C]ourt 
to have granted Skilling’s transfer motion.” 554 F. 3d 529, 558 (CA5 
2009). Skilling, however, likely forfeited any Rule 21 or supervisory pow
ers claim by failing to present it either in his opening brief before the 
Fifth Circuit, see id., at 559, n. 39, or in his petition for certiorari, cf. ante, 
at 378, n. 11. 
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extent of the community’s antipathy toward Skilling and ex
aggerates the rigor of the jury selection process. The dev
astating impact of Enron’s collapse and the relentless media 
coverage demanded exceptional care on the part of the Dis
trict Court to ensure the seating of an impartial jury. While 
the procedures employed by the District Court might have 
been adequate in the typical high-profile case, they did not 
suffice in the extraordinary circumstances of this case to 
safeguard Skilling’s constitutional right to a fair trial before 
an impartial jury. 

In conducting this analysis, I am mindful of the “wide dis
cretion” owed to trial courts when it comes to jury-related 
issues. Mu’Min, 500 U. S., at 427; cf. ante, at 386–387. 
Trial courts are uniquely positioned to assess public senti
ment and the credibility of prospective jurors. Proximity to 
events, however, is not always a virtue. Persons in the 
midst of a tumult often lack a panoramic view. “[A]ppellate 
tribunals [thus] have the duty to make an independent evalu
ation of the circumstances.” Sheppard, 384 U. S., at 362. 
In particular, reviewing courts are well qualified to inquire 
into whether a trial court implemented procedures adequate 
to keep community prejudices from infecting the jury. If 
the jury selection process does not befit the circumstances of 
the case, the trial court’s rulings on impartiality are neces
sarily called into doubt. See Morgan, 504 U. S., at 729–730 
(“ ‘Without an adequate voir dire the trial judge’s respon
sibility to remove prospective jurors who will not be able 
impartially to follow the court’s instructions and evaluate 
the evidence cannot be fulfilled’ ” (quoting Rosales-Lopez v. 
United States, 451 U. S. 182, 188 (1981) (plurality opinion))); 
see also Mu’Min, 500 U. S., at 451 (Kennedy, J., dissenting) 
(“Our willingness to accord substantial deference to a trial 
court’s finding of juror impartiality rests on our expectation 
that the trial court will conduct a sufficient voir dire to de
termine the credibility of a juror professing to be impartial”). 
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1 

As the Court of Appeals apprehended, the District Court 
gave short shrift to the mountainous evidence of public hos
tility. For Houstonians, Enron’s collapse was an event of 
once-in-a-generation proportions. Not only was the volume 
of media coverage “immense” and frequently intemperate, 
but “the sheer number of victims” created a climate in which 
animosity toward Skilling ran deep and the desire for convic
tion was widely shared. 554 F. 3d, at 559–560. 

The level of public animus toward Skilling dwarfed that 
present in cases such as Murphy and Mu’Min. The pretrial 
publicity in those cases consisted of dozens of news reports, 
most of which were “largely factual in nature.” Murphy, 
421 U. S., at 802. There was no indication that the rele
vant communities had been captivated by the cases or had 
adopted fixed views about the defendants. In contrast, the 
number of media reports in this case reached the tens of 
thousands, and full-throated denunciations of Skilling were 
common. The much closer analogy is thus to Irvin, which 
similarly featured a “barrage” of media coverage and a “huge 
. . . wave of public passion,” 366 U. S., at 725, 728, although 
even that case did not, as here, involve direct harm to entire 
segments of the community.10 

Attempting to distinguish Irvin, the majority suggests 
that Skilling’s economic offenses were less incendiary than 
Irvin’s violent crime spree and that “news stories about 
Enron contained nothing resembling the horrifying informa
tion rife in reports about Irvin’s rampage of robberies and 
murders.” Ante, at 394. Along similar lines, the District 
Court described “the facts of this case [as] neither heinous 
nor sensational.” App. to Brief for United States 10a. The 
majority also points to the four years that passed between 

10 One of Skilling’s experts noted that, “[i]n cases involving 200 or more 
articles, trial judges granted a change of venue 59% of the time.” App. 
¶ 30, at 611a. 
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Enron’s declaration of bankruptcy and the start of Skilling’s 
trial, asserting that “the decibel level of media attention di
minished somewhat” over this time. Ante, at 383. Neither 
of these arguments is persuasive. 

First, while violent crimes may well provoke widespread 
community outrage more readily than crimes involving mon
etary loss, economic crimes are certainly capable of rousing 
public passions, particularly when thousands of unsuspecting 
people are robbed of their livelihoods and retirement sav
ings. Indeed, the record in this case is replete with exam
ples of visceral outrage toward Skilling and other Enron ex
ecutives. See, e. g., Record 39946 (front-page, eve-of-trial 
story describing “the hurt and anger and resentment . . .  
churn[ing] inside” the people of Houston). Houstonians 
compared Skilling to, among other things, a rapist, an axe 
murderer, and an al Qaeda terrorist.11 As one commentator 
observed, “[i]t’s a sign of how shocked Houstonians are about 
Enron’s ignominious demise that Sept. 11 can be invoked— 
and is frequently—to explain the shock of the company’s col
lapse.” 3 Supp. Record 544. The bad blood was so strong 
that Skilling and other top executives hired private security 
to protect themselves from persons inclined to take the law 
into their own hands. See, e. g., App. 1154a (“After taking 
the temperature of Enron’s victims, [a local lawyer] says the 
Enron executives are wise to take security precautions”). 

11 See, e. g., 554 F. 3d, at 559, n. 42 (“I’m livid, absolutely livid . . . . I 
have lost my entire friggin’ retirement to these people. They have raped 
all of us” (internal quotation marks omitted)); App. 382a (“Hurting that 
many elderly people so severely is, I feel, the equivalent of being an axe 
murderer. His actions were just as harmful as an axe murderer to the 
[community]” (alteration in original)); id., at 1152a–1153a (“Not having the 
stuff of suicide bombers, Enron’s executive pilots took full advantage of 
golden parachutes to bail out of their high-flying corporate jet after setting 
the craft on a course to financial oblivion. In a business time frame, 
Enron pancaked faster than the twin towers”); id., at 1163a (noting that 
“Skilling’s picture turned up alongside Osama bin Laden’s on ‘Wanted’ 
posters inside the company headquarters”). 
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Second, the passage of time did little to soften community 
sentiment. Contrary to the Court’s suggestion, ante, at 383, 
this case in no way resembles Yount, where, by the time of 
the defendant’s retrial, “prejudicial publicity [had] greatly 
diminished” and community animus had significantly waned. 
467 U. S., at 1032; see also ibid. (in the months preceding the 
defendant’s retrial, newspaper reports about the case aver
aged “less than one article per month,” and public interest 
was “minimal”). The Enron story was a continuing saga, 
and “publicity remained intense throughout.” 554 F. 3d, at 
560. Not only did Enron’s downfall generate wall-to-wall 
news coverage, but so too did a succession of subsequent 
Enron-related events.12 Of particular note is the highly 
publicized guilty plea of codefendant Causey just weeks be
fore Skilling’s trial. If anything, the time that elapsed be
tween the bankruptcy and the trial made the task of seating 
an unbiased jury more difficult, not less. For many mem

12 Among the highlights: In 2002, Skilling testified before Congress, and 
other Enron executives invoked their Fifth Amendment rights; Enron au
ditor Arthur Andersen was indicted, tried, convicted, and sentenced on 
charges of obstruction of justice; the Enron Task Force charged Enron 
chief financial officer and Skilling-protege Andrew Fastow with fraud, 
money laundering, and other crimes; and at least two Enron employees 
pleaded guilty on fraud and tax charges. In 2003, the Enron Task Force 
indicted numerous Enron employees, including Ben Glisan, Jr. (the com
pany’s treasurer), Lea Fastow (wife of Andrew and an assistant treasurer), 
and more than half a dozen executives of Enron Broadband Services; sev
eral Enron employees entered guilty pleas and received prison sentences; 
and Enron filed its bankruptcy reorganization plan. In 2004, Andrew and 
Lea Fastow both pleaded guilty; Skilling and Causey were indicted in 
February; a superseding indictment adding Lay was filed in July; a num
ber of additional Enron employees entered guilty pleas; and former Enron 
employees and Merrill Lynch bankers were defendants in a 6-week trial 
in Houston concerning an Enron deal involving the sale of Nigerian 
barges. In 2005, a 3-month trial was held in Houston for five executives 
of Enron Broadband Services; various pretrial proceedings occurred in the 
runup to the trial of Skilling, Lay, and Causey; and, three weeks before 
the scheduled trial date, Causey pleaded guilty to securities fraud. 
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bers of the jury pool, each highly publicized Enron-related 
guilty plea or conviction likely served to increase their cer
tainty that Skilling too had engaged in—if not master
minded—criminal acts, particularly given that the media 
coverage reinforced this view. See supra, at 433–434. The 
trial of Skilling and Lay was the culmination of all that had 
come before. See Record 40002 (noting that “prosecutors 
followed the classic pattern of working their way up through 
the ranks”). As the Chronicle put it in July 2005, shortly 
after the trial of several Enron Broadband Services execu
tives ended without convictions: “The real trial, the true 
measure of justice in the Enron saga, begins in January. 
Let the small fry swim free if need be. We’ve got bigger 
fish in need of frying.” App. 1460a (paragraph breaks omit
ted); see also ibid. (“From the beginning, the Enron prosecu
tion has had one true measure of success: Lay and Skilling 
in a cold steel cage”). 

Any doubt that the prevailing mindset in the Houston com
munity remained overwhelmingly negative was dispelled by 
prospective jurors’ responses to the written questionnaires. 
As previously indicated, supra, at 431–433, more than one-
third of the prospective jurors either knew victims of Enron’s 
collapse or were victims themselves, and two-thirds gave 
responses suggesting an antidefendant bias. In many in
stances their contempt for Skilling was palpable. See nn. 4, 
6, supra. Only a small fraction of the prospective jurors 
raised no red flags in their responses. And this was before 
Causey’s guilty plea and the flurry of news reports that ac
companied the approach of trial. One of Skilling’s experts, 
a political scientist who had studied pretrial publicity “for 
over 35 years” and consulted in more than 200 high-profile 
cases (in which he had recommended against venue changes 
more often than not), “c[a]me to the conclusion that the ex
tent and depth of bias shown in these questionnaires is the 
highest or at least one of the very highest I have ever en
countered.” App. ¶¶ 2, 7, at 783a, 785a (emphasis deleted). 
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2 

Given the extent of the antipathy evident both in the com
munity at large and in the responses to the written question
naire, it was critical for the District Court to take “strong 
measures” to ensure the selection of “an impartial jury free 
from outside influences.” Sheppard, 384 U. S., at 362. As 
this Court has recognized, “[i]n a community where most ve
niremen will admit to a disqualifying prejudice, the reliabil
ity of the others’ protestations may be drawn into question.” 
Murphy, 421 U. S., at 803; see also Groppi v. Wisconsin, 400 
U. S. 505, 510 (1971) (“ ‘[A]ny judge who has sat with juries 
knows that in spite of forms they are extremely likely to be 
impregnated by the environing atmosphere’ ” (quoting Frank 
v. Mangum, 237 U. S. 309, 349 (1915) (Holmes, J., dissent
ing))). Perhaps because it had underestimated the public’s 
antipathy toward Skilling, the District Court’s 5-hour voir 
dire was manifestly insufficient to identify and remove bi
ased jurors.13 

13 The majority points out that the jury selection processes in the three 
previous Enron trials that had been held in Houston were similarly brief. 
See ante, at 388–389. The circumstances of those cases, however, were 
very different. In particular, the defendants had not been personally sub
jected to anything approaching the withering public criticism that had 
been directed at Skilling and Lay. As earlier noted, see, e. g., supra, at 
451, it was the trial of Skilling and Lay that was widely seen as the climac
tic event of the Enron saga. Accordingly, my conclusion that the jury 
selection process in this unusual case did not suffice to select an impartial 
jury does not cast doubt on the adequacy of the processes used in the 
earlier Enron prosecutions. 

Moreover, in referencing the length of the voir dire in this case, I do 
not mean to suggest that length should be a principal measure of the 
adequacy of a jury selection process. Trial courts, including this one, 
should be commended for striving to be efficient, but they must always 
take care to ensure that their expeditiousness does not compromise a de
fendant’s fair-trial right. I also express no view with respect to court-led 
versus attorney-led voir dire. Federal Rule of Criminal Procedure 24(a) 
gives district courts discretion to choose between these options, and I 
have no doubt that either is capable of producing an impartial jury even 
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As an initial matter, important lines of inquiry were not 
pursued at all. The majority accepts, for instance, that 
“publicity about a codefendant’s guilty plea calls for inquiry 
to guard against actual prejudice.” Ante, at 385. Implying 
that the District Court undertook this inquiry, the majority 
states that “[o]nly two venire members recalled [Causey’s] 
plea.” Ibid. In fact, the court asked very few prospective 
jurors any questions directed to their knowledge of or feel
ings about that event.14 Considering how much news the 
plea generated, many more than two venire members were 
likely aware of it. The lack of questioning, however, makes 
the prejudicial impact of the plea on those jurors impossible 
to assess. 

The court also rarely asked prospective jurors to describe 
personal interactions they may have had about the case, or 
to consider whether they might have difficulty avoiding dis
cussion of the case with family, friends, or colleagues during 
the course of the lengthy trial. The tidbits of information 
that trickled out on these subjects provided cause for con
cern. In response to general media-related questions, sev
eral prospective jurors volunteered that they had spoken 
with others about the case. Juror 74, for example, indicated 
that her husband was the “news person,” that they had 
“talked about it,” that she had also heard things “from 
work,” and that what she heard was “all negative, of course.” 
App. 948a. The court, however, did not seek elaboration 

in high-profile cases so long as the trial court ensures that the scope of 
the voir dire is tailored to the circumstances. 

14 Juror 33 brought up the plea in response to the District Court’s ques
tion about whether he “recall[ed] listening to any particular programs 
about the case.” App. 888a. Juror 96, meanwhile, told the court that he 
read the “whole” Houston Chronicle every day, including “all the articles 
about Enron.” Id., at 992a. The court, however, did not ask any ques
tions designed to elicit information about the Causey plea. Instead, Juror 
96 remarked on the plea only after Skilling’s counsel managed to squeeze 
in a followup as to whether he had “read about any guilty pleas in this 
case over the last month or two.” Id., at 993a. 
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about the substance of these interactions. Surely many pro
spective jurors had similar conversations, particularly once 
they learned upon receiving the written questionnaire that 
they might end up on Skilling’s jury. 

Prospective jurors’ personal interactions, moreover, may 
well have left them with the sense that the community was 
counting on a conviction. Yet this too was a subject the Dis
trict Court did not adequately explore. On the few occa
sions when prospective jurors were asked whether they 
would feel pressure from the public to convict, they acknowl
edged that it might be difficult to return home after deliver
ing a not-guilty verdict. Juror 75, for instance, told the 
court, “I think a lot of people feel that they’re guilty. And 
maybe they’re expecting something to come out of this trial.” 
Id., at 956a. It would be “tough,” she recognized, “to vote 
not guilty and go back into the community.” Id., at 957a; 
see also id., at 852a (Juror 10) (admitting “some hesitancy” 
about “telling people the government didn’t prove its case”). 

With respect to potential nonmedia sources of bias, the 
District Court’s exchange with Juror 101 is particularly trou
bling.15 Although Juror 101 responded in the negative when 
asked whether she had “read anything in the newspaper that 
[stood] out in [her] mind,” she volunteered that she “just 
heard that, between the two of them, [Skilling and Lay] had 
$43 million to contribute for their case and that there was an 
insurance policy that they could collect on, also.” Id., at 
998a. This information, she explained, “was just something 
I overheard today—other jurors talking.” Ibid. It seemed 
suspicious, she intimated, “to have an insurance policy ahead 
of time.” Id., at 999a. The court advised her that “most 
corporations provide insurance for their officers and direc
tors.” Ibid. The court, however, did not investigate the 
matter further, even though it had earlier instructed pro
spective jurors not to talk to each other about the case. Id., 

15 Portions of the voir dire transcript erroneously refer to this prospec
tive juror as “Juror 110.” See, e. g., id., at 996a. 
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at 843a. It is thus not apparent whether other prospective 
jurors also overheard the information and whether they too 
believed that it reflected unfavorably on the defendants; nor 
is it apparent what other outside information may have been 
shared among the venire members. At the very least, Juror 
101’s statements indicate that the court’s questions were fail
ing to bring to light the extent of jurors’ exposure to poten
tially prejudicial facts and that some prospective jurors were 
having difficulty following the court’s directives. 

The topics that the District Court did cover were ad
dressed in cursory fashion. Most prospective jurors were 
asked just a few yes/no questions about their general expo
sure to media coverage and a handful of additional questions 
concerning any responses to the written questionnaire that 
suggested bias. In many instances, their answers were un
enlightening.16 Yet the court rarely sought to draw them 
out with open-ended questions about their impressions of 
Enron or Skilling and showed limited patience for counsel’s 
followup efforts. See, e. g., id., at 879a, 966a.17 When pro

16 The court’s exchange with Juror 20 (who sat on the jury) is typical: 
“Q. Do you remember reading any particular articles about this case or 

Mr. Lay or Mr. Skilling? 
“A. Not until just recently this week, but nothing— 
“Q. And there have been a lot of articles this week. 
“A. Yeah. 
“Q. Do you recall any particular articles you’ve read in the last week 

or so? 
“A. Not word for word, no. 
“Q. Did you read all the articles in the Sunday “Chronicle”? 
“A. Some of them. 
“Q. Which ones do you remember reading? 
“A. The one about the trial, I think, and how the trial was going to 

work.” Id., at 873a–874a. 
17 The majority’s criticism of Skilling’s counsel for failing to ask ques

tions of many of the prospective jurors, cf. ante, at 389, is thus mis
placed. Given the District Court’s express warning early in the voir dire 
that it would not allow counsel “to ask individual questions if [they] 
abuse[d]” that right, App. 879a, counsel can hardly be blamed for declining 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:enlightening.16


456 SKILLING v. UNITED STATES 

Opinion of Sotomayor, J. 

spective jurors were more forthcoming, their responses 
tended to highlight the ubiquity and negative tone of the 
local news coverage, thus underscoring the need to press the 
more guarded members of the venire for further informa
tion.18 Juror 17, for example, mentioned hearing a radio 
program that very morning in which a former Enron em
ployee compared persons who did not think Skilling was 
guilty to Holocaust deniers. See id., at 863a (“[H]e said he 
thought that he would find them guilty automatically if he 
was on the jury because he said that it would be worse than 
a German trying to say that they didn’t kill the Jews”).19 

Other jurors may well have encountered, and been influenced 
by, similarly incendiary rhetoric. 

These deficiencies in the form and content of the voir dire 
questions contributed to a deeper problem: The District 
Court failed to make a sufficiently critical assessment of pro
spective jurors’ assurances of impartiality. Although the 
Court insists otherwise, ante, at 392, the voir dire transcript 
indicates that the District Court essentially took jurors at 

to test the court’s boundaries at every turn. Moreover, the court’s per
functory exchanges with prospective jurors often gave counsel no clear 
avenue for further permissible inquiry. 

18 Although the District Court underestimated the extent of the commu
nity hostility, it was certainly aware of the ubiquity of the pretrial public
ity, acknowledging that “all of us have been exposed to substantial media 
attention about this case.” Id., at 841a. The court even made an offhand 
remark about one of the prior Enron prosecutions, “the Nigerian barge 
case,” apparently expecting that the prospective jurors would understand 
the reference. Id., at 840a. 

19 Taking a more defendant-favorable line than most prospective jurors, 
Juror 17 stated that he “thought the guy [on the radio] was pretty narrow 
minded,” that “everyone should be considered innocent totally until they 
get a chance to come [to] court,” and that the Government might have 
been overzealous in some of its Enron-related prosecutions. Id., at 863a– 
864a. He added, however, that he “believe[d] there was probably some 
accounting fraud [at Enron].” Id., at 864a. The District Court denied 
the Government’s request to remove Juror 17 for cause, but he did not 
ultimately sit on the jury. 
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their word when they promised to be fair. Indeed, the court 
declined to dismiss for cause any prospective juror who ul
timately gave a clear assurance of impartiality, no matter 
how much equivocation preceded it. Juror 29, for instance, 
wrote on her questionnaire that Skilling was “not an honest 
man.” App. 881a. During questioning, she acknowledged 
having previously thought the defendants were guilty, and 
she disclosed that she lost $50,000–$60,000 in her 401(k) as a 
result of Enron’s collapse. Id., at 880a, 883a. But she ulti
mately agreed that she would be able to presume innocence. 
Id., at 881a, 884a. Noting that she “blame[d] Enron for the 
loss of her money” and appeared to have “unshakeable bias,” 
Skilling’s counsel challenged her for cause. Id., at 885a. 
The court, however, declined to remove her, stating that “she 
answered candidly she’s going to have an open mind now” 
and “agree[ing]” with the Government’s assertion that “we 
have to take her at her word.” Id., at 885a–886a.20 As this 
Court has made plain, jurors’ assurances of impartiality sim
ply are not entitled to this sort of talismanic significance. 
See, e. g., Murphy, 421 U. S., at 800 (“[T]he juror’s assurances 

20 The majority attempts to downplay the significance of Juror 29 by 
noting that she did not end up on the jury because Skilling used a peremp
tory challenge to remove her. See ante, at 395, n. 31. The majority 
makes a similar point with respect to other venire members who were not 
ultimately seated. See ante, at 389–390, n. 24. The comments of these 
venire members, however, are relevant in assessing the impartiality of the 
seated jurors, who were similarly “part of a community deeply hostile to 
the accused” and who may have been “unwittingly . . . influenced by it.” 
Murphy v. Florida, 421 U. S. 794, 803 (1975); see also Irvin v. Dowd, 366 
U. S. 717, 728 (1961). Moreover, the fact that the District Court failed to 
remove persons as dubiously qualified as Juror 29 goes directly to the 
adequacy of its voir dire. If Juror 29 made it through to the end of the 
selection process, it is difficult to have confidence in the impartiality of the 
jurors who sat, especially given how little is known about many of them. 
Cf. 6 LaFave § 23.2(f), at 288 (“The responses of those not seated casts 
light on the credibility of the seated jurors who were familiar with the 
same publicity”). 
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that he is equal to th[e] task cannot be dispositive of the 
accused’s rights”); Irvin, 366 U. S., at 728 (“Where so many, 
so many times, admi[t] prejudice, . . . a statement of impar
tiality can be given little weight”). 

Worse still, the District Court on a number of occasions 
accepted declarations of impartiality that were equivocal on 
their face. Prospective jurors who “hope[d]” they could pre
sume innocence and did “not necessarily” think Skilling was 
guilty were permitted to remain in the pool. App. 932a, 
857a. Juror 61, for instance, wrote of Lay on her question
naire, “Shame on him.” Id., at 931a. Asked by the court 
about this, she stated that, “innocent or guilty, he was at the 
helm” and “should have known what was going on at the 
company.” Ibid.; see also id., at 934a (Skilling is “probably” 
“in the same boat as” Lay). The court then asked, “[C]an 
you presume, as you start this trial, that Mr. Lay is inno
cent?” Id., at 932a. She responded, “I hope so, but you 
know. I don’t know. I can’t honestly answer that one way 
or the other.” Ibid.; see also id., at 933a (“I bring in my 
past history. I bring in my biases. I would like to think I 
could rise above those, but I’ve never been in this situation 
before. So I don’t know how I could honestly answer that 
question one way or the other. . . . I do  have some concerns”). 
Eventually, however, Juror 61 answered “Yes” when the 
court asked if she would be able to acquit if she had 
“a reasonable doubt that the defendants are guilty.” Id., at 
933a–934a. Challenging her for cause, defense counsel in
sisted that they had not received “a clear and unequivocal 
answer” about her ability to be fair. Ibid. The court de
nied the challenge, stating, “You know, she tried.” Ibid. 

3 

The majority takes solace in the fact that most of the per
sons actually seated as jurors and alternates “specifically 
stated that they had paid scant attention to Enron-related 
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news.” Ante, at 390–391, and n. 26.21 In context, however, 
these general declarations reveal little about the seated ju
rors’ actual knowledge or views or the possible pressure they 
might have felt to convict, and thus cannot instill confidence 
that the jurors “were not under [the] sway” of the prevailing 
community sentiment. Cf. ante, at 391. Jurors who did not 
“get into details” of Enron’s complicated accounting schemes, 
App. 856a, nevertheless knew the outline of the oft-repeated 
story, including that Skilling and Lay had been cast as the 
leading villains. Juror 63, for instance, told the court that 
she “may have heard a little bit” about Enron-related litiga
tion but had not “really pa[id] attention.” Id., at 935a. Yet 
she was clearly aware of some specifics. On her question
naire, despite stating that she had not followed Enron-
related news, she wrote about “whistleblowers and Arthur 
Andersen lying about Enron’s accounting,” and she ex
pressed the view that Skilling and Lay “probably knew they 
were breaking the law.” Supp. App. 105sa–106sa. During 
questioning, which lasted barely four minutes, the District 
Court obtained no meaningful information about the actual 
extent of Juror 63’s familiarity with the case or the basis for 
her belief in Skilling’s guilt. Yet it nevertheless accepted 
her assurance that she could “absolutely” presume innocence. 
App. 937a.22 

21 The majority also notes that about two-thirds of the seated jurors and 
alternates (11 of 16) had no personal Enron connection. Ante, at 389–390, 
and n. 25. This means, of course, that five of the seated jurors and alter
nates did have connections to friends or colleagues who had lost jobs or 
money as a result of Enron’s collapse—a fact that does not strike me as 
particularly reassuring. 

22 As one of Skilling’s jury experts observed, there is a “tendency in voir 
dire of jury pool members in high-profile cases to minimize their exposure 
to media, their knowledge of prejudicial information, and any biases they 
may have.” App. ¶99, at 763a; see also id., ¶95, at 637a (“Those who 
perceive themselves or wish to be perceived as good citizens are reluctant 
to admit they cannot be fair”). For this reason, the fact that “none of 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



460 SKILLING v. UNITED STATES 

Opinion of Sotomayor, J. 

Indeed, the District Court’s anemic questioning did little 
to dispel similar doubts about the impartiality of numerous 
other seated jurors and alternates. In my estimation, more 
than half of those seated made written and oral comments 
suggesting active antipathy toward the defendants. The 
majority thus misses the mark when it asserts that “Skil
ling’s seated jurors . . .  exhibited nothing like the display of 
bias shown in Irvin.” Ante, at 394. Juror 10, for instance, 
reported on his written questionnaire that he knew several 
co-workers who owned Enron stock; that he personally may 
have owned Enron stock through a mutual fund; that he 
heard and read about the Enron cases from the “Houston 
Chronicle, all three Houston news channels, Fox news, talk
ing with friends [and] co-workers, [and] Texas Lawyer Maga
zine”; that he believed Enron’s collapse “was due to greed 
and mismanagement”; that “[i]f [Lay] did not know what was 
going on in his company, he was really a poor manager/ 
leader”; and that the defendants were “suspect.” Supp. 
App. 11sa–19sa. During questioning, he said he “th[ought]” 
he could presume innocence and “believe[d]” he could put 
the Government to its proof, but he also acknowledged that 
he might have “some hesitancy” “in telling people the gov
ernment didn’t prove its case.” App. 851a–852a. 

Juror 11 wrote that he “work[ed] with someone who 
worked at Enron”; that he got Enron-related news from the 
“Houston Chronicle, Channel 2 News, Channel 13 News, 
O’Reilly Factor, [and] talking with friends and co-workers”; 
that he regularly visited the Chronicle Web site; that “greed 
on Enron’s part” caused the company’s collapse; and that 
“[a] lot of people were hurt financially.” Supp. App. 26sa– 
30sa. During questioning, he stated that he would have “no 

the seated jurors and alternates checked the ‘yes’ box” on the written 
questionnaire when “asked whether they ‘ha[d] an opinion about [Skil
ling],’ ” ante, at 391, is of minimal significance, particularly given that the 
Causey plea and the impending trial received significant media coverage 
after the questionnaires were submitted. 
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problem” requiring the Government to prove its case, but he 
also told the court that he believed Lay was “greedy” and 
that corporate executives are often “stretching the legal lim
its . . . . I’m not going to say that they’re all crooks, but, 
you know.” App. 857a, 854a. Asked whether he would 
“star[t] the case with sort of an inkling that because [Lay is] 
greedy he must have done something illegal,” he offered an 
indeterminate “not necessarily.” Id., at 857.23 

23 Many other seated jurors and alternates expressed similarly troubling 
sentiments. See, e. g., Supp. App. 57sa–60sa (Juror 20) (obtained Enron-
related news from the Chronicle and “local news stations”; blamed Enron’s 
collapse on “[n]ot enough corporate controls or effective audit procedures 
to prevent mismanagement of corporate assets”; and was “angry that so 
many people lost their jobs and their retirement savings”); id., at 72sa– 
75sa (Juror 38) (followed Enron-related news from various sources, includ
ing the Chronicle; was “angry about what happened”; and “fe[lt] bad for 
those that worked hard and invested in the corp[oration] only to have it 
all taken away”); id., at 117sa–118sa (Juror 64) (had several friends who 
worked at Enron and lost money; heard about the Enron cases on the 
news; described the collapse as “sad” because “people lost jobs [and] 
money—lots of money”; and believed the Government “did the right 
thing” in its investigation); id., at 177sa–181sa (Juror 87) (received Enron-
related news from the Chronicle, Channel 13 news, the O’Reilly Factor, 
Internet news sources, and friends, family, and co-workers; attributed En
ron’s collapse to “[p]oor management [and] bad judgment—greed”; la
mented “[t]he sad state of the long-term loyal employees who are left with 
nothing in their retirement accounts”; and “admire[d] [the] bravery” of 
Enron whistleblower Sherron Watkins “for bringing the situation to the 
attention of the public, which stopped things from getting worse”); id., at 
191sa–195sa (Juror 90) (heard Enron-related news from his wife, co
workers, and television; wrote that “[i]t’s not right for someone . . . to 
take” away the money that the “small average worker saves . . . for retire
ment all his life”; and described the Government’s Enron investigation as 
“a good thing”); id., at 221sa–225sa (Juror 113) (obtained information about 
Enron from a “co-worker [who] was in the jury pool for Mrs. Fastow’s 
trial”; worked for an employer who lost money as a result of Enron’s col
lapse; found it “sad” that the collapse had affected “such a huge number 
of people”; and thought “someone had to be doing something illegal”); id., 
at 236sa–237sa (Juror 116) (knew a colleague who lost money in Enron’s 
collapse; obtained Enron-related news from the “Houston Chronicle, Time 
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While several seated jurors and alternates did not make 
specific comments suggesting prejudice, their written and 
oral responses were so abbreviated as to make it virtually 
impossible for the District Court reliably to assess whether 
they harbored any latent biases. Juror 13, for instance, 
wrote on his questionnaire that he had heard about the 
Enron cases from the “[n]ews.” Supp. App. 42sa. The 
court questioned him for two minutes, during which time he 
confirmed that he had “heard what’s on the news, basically,” 
including “that the trial had moved from the 17th to the 
31st.” He added that the story “was all over the news on 
every detail of Enron.” App. 858a–860a. No meaningful 
information about his knowledge or attitudes was obtained. 
Similarly, Juror 78 wrote that she had not followed Enron-
related news but was aware that “[m]any people lost their 
jobs.” Supp. App. 151sa. The court questioned her for less 
than 90 seconds. During that time, she acknowledged that 
she had “caught glimpses” of the coverage and “kn[e]w gen
erally, you know, that the company went bankrupt” and that 
there “were some employees that went off and did their own 
businesses.” App. 969a. Little more was learned.24 

In assessing the likelihood that bias lurked in the minds of 
at least some of these seated jurors, I find telling the way in 

Magazine, local TV news [and] radio, friends, family, [and] co-workers, 
[and] internet news sources”; and noted that what stood out was “[t]he 
employees and retirees that lost their savings”). 

24 Several other jurors fell into this category. Juror 67 wrote on his 
questionnaire that he had heard about Enron from the Chronicle and “In
ternet news sources.” Id., at 133sa. He was questioned for 90 seconds, 
during which time he indicated that he had read an article on the Internet 
the preceding night “about the jury selection taking place today, stuff like 
that.” App. 944a. Juror 99 wrote that she had not heard or read about 
the Enron cases and did not “know anything about” Enron. Supp. App. 
210sa. The District Court questioned her for barely one minute. She 
stated that she had “[n]ot really” learned more about the case, but added 
that she had heard “this and that” from her parents. App. 995a–996a. 
The court did not press further. 
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which voir dire played out. When the District Court asked 
the prospective jurors as a group whether they had any res
ervations about their ability to presume innocence and put 
the Government to its proof, only two answered in the af
firmative, and both were excused for cause. Id., at 815a– 
820a. The District Court’s individual questioning, though 
truncated, exposed disqualifying prejudices among numer
ous additional prospective jurors who had earlier expressed 
no concerns about their impartiality. See n. 7, supra. It 
thus strikes me as highly likely that at least some of the 
seated jurors, despite stating that they could be fair, har
bored similar biases that a more probing inquiry would likely 
have exposed. Cf. Yount, 467 U. S., at 1034, n. 10 (holding 
that the trial court’s “particularly extensive” 10-day voir dire 
ensured the jury’s impartiality).25 

The majority suggests, ante, at 383–384, 395, that the 
jury’s decision to acquit Skilling on nine relatively minor in
sider trading charges confirms its impartiality. This argu
ment, however, mistakes partiality with bad faith or blind 
vindictiveness. Jurors who act in good faith and sincerely 
believe in their own fairness may nevertheless harbor dis
qualifying prejudices. Such jurors may well acquit where 
evidence is wholly lacking, while subconsciously resolving 
closer calls against the defendant rather than giving him the 
benefit of the doubt. Cf. United States v. McVeigh, 918 
F. Supp. 1467, 1472 (WD Okla. 1996) (Prejudice “may go un

25 The majority suggests that the fact that Skilling “challenged only one 
of the seated jurors for cause” indicates that he did not believe the other 
jurors were biased. Ante, at 396. Our decisions, however, distinguish 
claims involving “the partiality of an individual juror” from antecedent 
claims directed at “the partiality of the trial jury as a whole.” Patton v. 
Yount, 467 U. S. 1025, 1036 (1984); see also Frazier v. United States, 335 
U. S. 497, 514 (1948) (“[T]he two sorts of challenge[s] are distinct and 
are therefore to be dealt with separately”). If the jury selection process 
does not, as here, give a defendant a fair opportunity to identify biased 
jurors, the defendant can hardly be faulted for failing to make for-cause 
challenges. 
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recognized in those who are affected by it. The prejudice 
that may deny a fair trial is not limited to a bias or discrimi
natory attitude. It includes an impairment of the delibera
tive process of deductive reasoning from evidentiary facts 
resulting from an attribution to something not included in 
the evidence. That something has its most powerful effect 
if it generates strong emotional responses”). In this regard, 
it is significant that the Government placed relatively little 
emphasis on the nine insider trading counts during its closing 
argument, declining to explain its theory on those counts in 
any detail whatsoever. Record 37010. The acquittals on 
those counts thus provide scant basis for inferring a lack of 
prejudice. 

* * * 

In sum, I cannot accept the majority’s conclusion that voir 
dire gave the District Court “a sturdy foundation to assess 
fitness for jury service.” Cf. ante, at 395. Taken together, 
the District Court’s failure to cover certain vital subjects, its 
superficial coverage of other topics, and its uncritical accept
ance of assurances of impartiality leave me doubtful that 
Skilling’s jury was indeed free from the deep-seated animos
ity that pervaded the community at large. “[R]egardless of 
the heinousness of the crime charged, the apparent guilt of 
the offender[,] or the station in life which he occupies,” our 
system of justice demands trials that are fair in both appear
ance and fact. Irvin, 366 U. S., at 722. Because I do not 
believe Skilling’s trial met this standard, I would grant him 
relief. 
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BLACK et al. v. UNITED STATES 

certiorari to the united states court of appeals for 
the seventh circuit 

No. 08–876. Argued December 8, 2009—Decided June 24, 2010 

Petitioners (hereinafter Defendants)—executives of Hollinger Interna
tional, Inc. (Hollinger), a publicly held U. S. company—were indicted for 
mail fraud, 18 U. S. C. §§ 1341, 1346, and other federal crimes. At trial, 
the Government pursued alternative mail-fraud theories, charging that 
(1) Defendants stole millions from Hollinger by fraudulently paying 
themselves bogus “noncompetition fees”; and (2) by failing to disclose 
those fees, Defendants deprived Hollinger of their honest services. Be
fore jury deliberations began, the Government proposed special-verdict 
forms that would reveal, in the event that the jury voted to convict on 
a mail-fraud count, the particular theory or theories accounting for the 
verdict. Defendants resisted, preferring an unelaborated general ver
dict. The Government ultimately acquiesced. The District Court in
structed the jury on each of the alternative theories. As to honest-
services fraud, the court informed the jury, over Defendants’ timely 
objection, that a person commits that offense if he misuses his position 
for private gain for himself and/or a co-schemer and knowingly and in
tentionally breaches his duty of loyalty. The jury returned general ver
dicts of “guilty” on the mail-fraud counts, found that one Defendant was 
also guilty of obstruction of justice, and acquitted Defendants on all 
other charges. 

On appeal, Defendants urged the invalidity of the honest-services
fraud jury instructions. Seeking reversal of their mail-fraud convic
tions, Defendants relied on Yates v. United States, 354 U. S. 298, 312, 
which held that a general verdict may be set aside “where the verdict 
is supportable on one ground, but not on another, and it is impossible to 
tell which ground the jury selected.” The Seventh Circuit found no 
infirmity in the honest-services instructions, but further determined 
that even if those instructions were wrong, Defendants could not pre
vail. By opposing the Government-proposed special-verdict forms, the 
Court of Appeals declared, Defendants had forfeited their objection to 
the instructions. Their challenge would have become moot, the court 
observed, had the jury received special-verdict forms separating the 
alternative fraud theories, and reported on the forms that Defendants 
were not guilty of honest-services fraud. Defendants, the Court of Ap
peals therefore reasoned, bore responsibility for the obscurity of the 
jury’s verdict. 
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Held: 
1. In Skilling v. United States, decided today, ante, p. 358, this Court 

vacated a conviction on the ground that the honest-services component 
of the federal mail-fraud statute, § 1346, criminalizes only schemes to 
defraud that involve bribes or kickbacks. That holding renders the 
honest-services instructions given in this case incorrect. P. 471. 

2. By properly objecting to the honest-services jury instructions at 
trial, Defendants secured their right to challenge those instructions on 
appeal. They did not forfeit that right by declining to acquiesce in the 
Government-proposed special-verdict forms. The Federal Rules of 
Criminal Procedure do not provide for submission of special questions 
to the jury. In contrast, Federal Rule of Civil Procedure 49 provides 
for jury interrogatories of two kinds: special verdicts, Rule 49(a); and 
general verdicts with answers to written questions, Rule 49(b). While 
the Criminal Rules are silent on special verdicts, they are informative 
on objections to instructions. Criminal Rule 30(d) provides that a 
“party who objects to any portion of the instructions or to a failure to 
give a requested instruction must inform the court of the specific objec
tion and the grounds for the objection before the jury retires to deliber
ate.” Defendants here, it is undisputed, complied with that require
ment. The Seventh Circuit, in essence, added a further requirement 
for preservation of a meaningful objection to jury instructions. It de
vised a forfeiture sanction unmoored to any federal statute or criminal 
rule. And it placed in the prosecutor’s hands authority to trigger the 
sanction simply by requesting a special verdict. To boot, the appeals 
court applied the sanction to Defendants, although they lacked any no
tice that forfeiture would attend their resistance to the Government’s 
special-verdict request. Criminal Rule 57(b) is designed to ward off 
such judicial invention. It provides: “No sanction . . . may be imposed 
for noncompliance with any requirement not in federal law [or] federal 
rules . . .  unless the alleged violator was furnished with actual notice of 
the requirement before the noncompliance.” Pp. 472–474. 

3. As in Skilling, the Court expresses no opinion on whether the 
honest-services instructional error was ultimately harmless, but leaves 
that matter for consideration on remand. P. 474. 

530 F. 3d 596, vacated and remanded. 

Ginsburg, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Stevens, Breyer, Alito, and Sotomayor, JJ., joined. Scalia, 
J., filed an opinion concurring in part and concurring in the judgment, 
in which Thomas, J., joined, post, p. 474. Kennedy, J., filed an opinion 
concurring in part and concurring in the judgment, post, p. 475. 
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Miguel A. Estrada argued the cause for petitioners. 
With him on the briefs were David Debold, Richard A. 
Greenberg, Gustave H. Newman, Steven Y. Yurowitz, Ron
ald S. Safer, Patricia Brown Holmes, Neil Lloyd, and Mi
chael E. Swartz. 

Deputy Solicitor General Dreeben argued the cause for 
the United States. With him on the brief were Solicitor 
General Kagan, Assistant Attorney General Breuer, Mat
thew D. Roberts, and Joel M. Gershowitz.* 

Justice Ginsburg delivered the opinion of the Court. 

In Skilling v. United States, decided today, ante, p. 358, 
we vacated the Court of Appeals judgment and remanded the 
case because the indictment rested, in part, on an improper 
construction of the “honest services” component of the fed
eral ban on mail fraud, 18 U. S. C. §§ 1341, 1346. A similar 
infirmity is present in this case. Here, too, the Government 
and trial court advanced an interpretation of § 1346 rejected 
by the Court’s opinion in Skilling. Nevertheless, the Gov
ernment urges, the convictions of the defendants below, peti
tioners here, should be affirmed for an independent reason. 
At trial, the Government pursued alternative theories: 
(1) money-or-property fraud; and (2) honest-services fraud. 
To pinpoint whether the jury based its verdict on money-or
property fraud, or honest-services fraud, or both, the Gov
ernment proposed special interrogatories to accompany the 

*Briefs of amici curiae urging reversal were filed for the Chamber of 
Commerce of the United States of America by Lawrence S. Robbins, Dan
iel R. Walfish, Robin S. Conrad, and Amar D. Sarwal; and for the Na
tional Association of Criminal Defense Lawyers et al. by Jonathan L. 
Marcus, Barbara E. Bergman, Barry A. Bohrer, and Alexandra A. E. 
Shapiro. 

Briefs of amici curiae were filed for Citizens for Responsibility and 
Ethics in Washington by Anne L. Weismann and Melanie Sloan; and for 
Jeffrey K. Skilling by Daniel M. Petrocelli, M. Randall Oppenheimer, 
Walter Dellinger, Jonathan D. Hacker, and Irving L. Gornstein. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



468 BLACK v. UNITED STATES 

Opinion of the Court 

verdict. The defendants resisted, preferring an unelabo
rated general verdict, and the Government ultimately acqui
esced in that standard form of submission. 

The Court of Appeals held that the defendants, by op
posing the Government-suggested special interrogatories, 
forfeited their objection to the honest-services-fraud instruc
tions given to the jury. 530 F. 3d 596, 603 (CA7 2008). We 
reverse that ruling. A criminal defendant, we hold, need 
not request special interrogatories, nor need he acquiesce in 
the Government’s request for discrete findings by the jury, 
in order to preserve in full a timely raised objection to jury 
instructions on an alternative theory of guilt. 

I 

Petitioners Conrad Black, John Boultbee, and Mark Kipnis, 
as well as Peter Atkinson,1 (collectively, Defendants) were 
leading executives of Hollinger International, Inc. (Hol
linger), a publicly held U. S. company that, through subsidi
aries, owned newspapers here and abroad. In 2005, the 
Government indicted Defendants on multiple counts, of 
prime concern here, three counts of mail fraud in violation 
of §§ 1341 and 1346.2 Two theories were pursued by the 
Government on each mail-fraud count. The Government 
charged that (1) Defendants stole millions from Hollinger 
by fraudulently paying themselves bogus “noncompetition 
fees”; and that (2) by failing to disclose their receipt of those 
fees, Defendants deprived Hollinger of their honest services 
as managers of the company. App. to Pet. for Cert. 24a–54a. 

1 Peter Atkinson is a respondent in support of petitioners who qualifies 
for relief under this Court’s Rule 12.6. See Letter from Michael S. 
Schachter to the Clerk of Court (July 29, 2009). 

2 Section 1341 criminalizes use of the mails to further “any scheme or 
artifice to defraud, or for obtaining money or property by means of false 
or fraudulent pretenses, representations, or promises.” Section 1346 de
fines the § 1341 term “scheme or artifice to defraud” to include “a scheme 
or artifice to deprive another of the intangible right of honest services.” 
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At the close of the four-month trial, the U. S. District 
Court for the Northern District of Illinois instructed the 
jury, discretely, on the theft-of-money-or-property and 
honest-services-deprivation theories advanced by the Gov
ernment. Id., at 235a. As to the latter, the District Court 
informed the jury, over Defendants’ objection, that a person 
commits honest-services fraud if he “misuse[s] his position 
for private gain for himself and/or a co-schemer” and “know
ingly and intentionally breache[s] his duty of loyalty.” Id., 
at 235a–236a. 

Before jury deliberations began, the Government asked 
the District Court to employ a special-verdict form, which 
would reveal, in the event that the jury voted to convict 
on a mail-fraud count, the theory or theories accounting 
for the verdict—money-or-property fraud, honest-services 
fraud, or both. See App. 430a.3 Defendants opposed the 
Government-proposed special interrogatories and urged, in
stead, standard general-verdict forms. Id., at 432a. Com
prehending, however, that in the event of a guilty verdict, 
“the jury’s specification of the [mail-]fraud theory might [aid] 
appellate review,” ibid., Defendants proposed an accommoda
tion: Upon return of a guilty verdict on any mail-fraud count, 
jurors could be asked to specify the theory on which they 
relied, id., at 433a. 

The Government objected to special interrogatories pre
sented to the jury postverdict, App. to Pet. for Cert. 222a, 
and the District Court declined to adopt that procedure, id., 

3 The Government proposed this language for each defendant on each 
mail-fraud count: 

“If you find the defendant . . . Guilty with respect to [this Count], you 
must answer the following question by checking the applicable lines. 

“With respect to [this Count], we, the jury, find the following has been 
proven beyond a reasonable doubt (check all that apply): 

“Defendant engaged in a scheme to defraud [Hollinger] and its share
holders of money or property —— 

“Defendant engaged in a scheme to defraud [Hollinger] and its share
holders of their intangible right to honest services ——.” App. 430a. 
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at 225a.4 When the court rejected postverdict interrogato
ries, the Government represented that it would not object to 
submission of the mail-fraud counts for jury decision by gen
eral verdict. Id., at 228a. The jury returned general ver
dicts of “guilty” on the three mail-fraud counts; 5 it also found 
defendant Black guilty of obstruction of justice in violation 
of 18 U. S. C. § 1512(c)(1), and it acquitted Defendants on all 
other charges. 

On appeal, Defendants urged the invalidity of the jury 
instructions on honest-services fraud. Under the rule de
clared by this Court in Yates v. United States, 354 U. S. 298, 
312 (1957), a general verdict may be set aside “where the 
verdict is supportable on one ground, but not on another, 
and it is impossible to tell which ground the jury selected.” 
Relying on that rule, Defendants urged reversal of their 
mail-fraud convictions. The Court of Appeals found no 
infirmity in the honest-services instructions, 530 F. 3d, at 
600–602, but further determined that Defendants could not 
prevail even if those instructions were wrong, id., at 602– 
603. For this determination, the court homed in on the Gov
ernment’s special-verdict proposal. 

The challenge to the honest-services instructions would 
have become moot, the court observed, had the jury received 
special-verdict forms separating money-or-property fraud 
from honest-services fraud, and reported on the forms that 
Defendants were not guilty of honest-services fraud. De
fendants, the Court of Appeals reasoned, bore responsibility 
for the obscurity of the jury’s verdict. True, the court ac
knowledged, it was not incumbent on Defendants to request 
special verdicts. But by resisting the Government’s pro
posal for separate findings on money-or-property fraud and 

4 In her years at the bar and on the bench, the trial judge commented, 
she had “absolutely” never seen the postverdict procedure used. App. to 
Pet. for Cert. 225a. 

5 The District Court later granted Kipnis’ motion for judgment of acquit
tal on one of these counts. 
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on honest-services fraud, and requesting general verdicts in
stead, the Seventh Circuit concluded, Defendants had “for
feited their objection to the [honest-services] instruction[s].” 
Id., at 603. Defendants’ suggestion of postverdict interroga
tories did not, in the Court of Appeals’ view, overcome the 
forfeiture, for “[q]uestioning the jurors after they have 
handed down their verdict is not a good procedure and cer
tainly not one that a district judge is required to employ.” 
Ibid.6 

We granted certiorari in this case, 556 U. S. 1234 (2009), 
along with Skilling v. United States, 558 U. S. 945 (2009), and 
Weyhrauch v. United States, 557 U. S. 934 (2009), to deter
mine what conduct Congress rendered criminal by proscrib
ing, in § 1346, fraudulent deprivation of “the intangible right 
of honest services.” We also agreed to consider in this case 
the question whether Defendants forfeited their objection to 
the honest-services jury instructions by opposing the Gov
ernment’s request for special verdicts. 

II 

We decided in Skilling that § 1346, properly confined, 
criminalizes only schemes to defraud that involve bribes or 
kickbacks. See ante, p. 358. That holding renders the 
honest-services instructions given in this case incorrect,7 and 
brings squarely before us the question presented by the Sev
enth Circuit’s forfeiture ruling: Did Defendants, by failing to 
acquiesce in the Government’s request for special verdicts, 
forfeit their objection, timely made at trial, to the honest-
services instructions? 

6 See, e. g., Jacobs Mfg. Co. v. Sam Brown Co., 19 F. 3d 1259, 1267 (CA8 
1994) (“Postverdict interrogatories may imply the jury’s verdict is unjusti
fied and cause the jury to answer the interrogatories in a manner incon
sistent with the verdict.”); cf. Yeager v. United States, 557 U. S. 110, 122 
(2009) (“Courts properly avoid . . . explorations into the jury’s sovereign 
space.”). 

7 The scheme to defraud alleged here did not involve any bribes or 
kickbacks. 
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In addressing this issue, we note first the absence of any 
provision in the Federal Rules of Criminal Procedure for 
submission of special questions to the jury. See Stein v. 
New York, 346 U. S. 156, 178 (1953) (“Our own Rules of Crim
inal Procedure make no provision for anything but a general 
verdict.”), overruled on other grounds, Jackson v. Denno, 
378 U. S. 368 (1964).8 The sole call for special findings in the 
Criminal Rules concerns nonjury trials. Rule 23(c) pro
vides: “If a party [in a case tried without a jury] requests 
before the finding of guilty or not guilty, the court must state 
its specific findings of fact in open court or in a written deci
sion or opinion.” 

In contrast, the Federal Rules of Civil Procedure provide 
for jury interrogatories of two kinds: special verdicts, which 
instruct the jury to return “a special written finding on each 
issue of fact,” Rule 49(a); and general verdicts with answers 
to “written questions on one or more issues of fact,” Rule 
49(b).9 Although not dispositive,10 the absence of a Criminal 
Rule authorizing special verdicts counsels caution.11 

8 The absence of a special-verdict or interrogatory provision in the Crim
inal Rules is hardly accidental. See Skidmore v. Baltimore & Ohio 
R. Co., 167 F. 2d 54, 70 (CA2 1948) (L. Hand, J., concurring) (“I should like 
to subject a verdict, as narrowly as was practical, to a review which should 
make it in fact, what we very elaborately pretend that it should be: a 
decision based upon law. In criminal prosecutions there may be, and in 
my judgment there are, other considerations which intervene to make 
such an attempt undesirable.”). 

9 Although the special interrogatories requested by the Government in 
this case have been called “special verdicts” by the parties and the courts 
below, they more closely resemble what Civil Rule 49(b) describes as 
“general verdict[s] with answers to written questions.” (Capitalization 
omitted.) 

10 See Fed. Rule Crim. Proc. 57(b) (when there is no controlling law, “[a] 
judge may regulate practice in any manner consistent with federal law, 
these rules, and the local rules of the district”). 

11 By calling for caution, we do not mean to suggest that special verdicts 
in criminal cases are never appropriate. See United States v. Ruggiero, 
726 F. 2d 913, 922–923 (CA2 1984) (in complex Racketeer Influenced and 
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While the Criminal Rules are silent on special verdicts, 
they are informative on objections to instructions. Rule 
30(d) “clarifies what . . . counsel must do to preserve a claim 
of error regarding an instruction.” Advisory Committee’s 
Notes on 2002 Amendment on Fed. Rule Crim. Proc. 30(d), 
18 U. S. C. App., p. 915. The Rule provides: “A party who 
objects to any portion of the instructions or to a failure to 
give a requested instruction must inform the court of the 
specific objection and the grounds for the objection before 
the jury retires to deliberate.” Defendants here, it is undis
puted, complied with that requirement.12 

The Court of Appeals, in essence, added a further require
ment for preservation of a meaningful objection to jury in
structions. It devised a forfeiture sanction unmoored to any 
federal statute or criminal rule. And it placed in the prose
cutor’s hands authority to trigger the sanction simply by re
questing a special verdict. See 530 F. 3d, at 603.13 To boot, 

Corrupt Organizations Act cases, “it can be extremely useful for a trial 
judge to request the jury to record their specific dispositions of the sepa
rate predicate acts charged, in addition to their verdict of guilt or inno
cence”); id., at 927 (Newman, J., concurring in part and dissenting in part) 
(“[A] District Court should have the discretion to use a jury interrogatory 
in cases where risk of prejudice to the defendant is slight and the advan
tage of securing particularized fact-finding is substantial.”). 

12 The Government asserts that Defendants’ opposition to a special ver
dict resulted in forfeiture not of their jury-instruction objection, but of 
their “Yates argument” that any instructional error may “requir[e] rever
sal.” Brief for United States 52, and n. 21 (internal quotation marks omit
ted). The Government thus appears to concede that Defendants pre
served their instructional challenge, but maintains that they are powerless 
to ask a court to assess the prejudicial effect of any error they may be 
able to demonstrate. See Reply Brief 29, n. 10 (on Government’s view, 
“[Defendants] could still ‘claim’ they were wrongly convicted, they just 
could not ask a court to do anything about it”). We see little merit in the 
Government’s attempt to divorce preservation of a claim from preserva
tion of the right to redress should the claim succeed. 

13 Rendering the Seventh Circuit’s forfeiture ruling all the more anoma
lous, at the time the trial court settled on the general-verdict form, the 
Government was no longer pressing its special-verdict request. See App. 
to Pet. for Cert. 228a. 
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the Court of Appeals applied the sanction to Defendants, al
though they lacked any notice that forfeiture would attend 
their resistance to the Government’s special-verdict request. 
There is a Rule designed to ward off judicial invention of 
the kind present here. Federal Rule of Criminal Procedure 
57(b) admonishes: “No sanction or other disadvantage may 
be imposed for noncompliance with any requirement not in 
federal law [or] federal rules . . .  unless the alleged violator 
was furnished with actual notice of the requirement before 
the noncompliance.” 

We hold, in short, that, by properly objecting to the 
honest-services jury instructions at trial, Defendants se
cured their right to challenge those instructions on appeal. 
They did not forfeit that right by declining to acquiesce in 
the Government-proposed special-verdict forms. Our deci
sion in Skilling makes it plain that the honest-services in
structions in this case were indeed incorrect. As in Skil
ling, ante, at 414, we express no opinion on the question 
whether the error was ultimately harmless, but leave that 
matter for consideration on remand.14 

* * * 

For the reasons stated, we vacate the judgment of the 
Court of Appeals and remand the case for further proceed
ings consistent with this opinion. 

It is so ordered. 

Justice Scalia, with whom Justice Thomas joins, con
curring in part and concurring in the judgment. 

I join the Court’s opinion with two exceptions. First, I do 
not join in its reliance, ante, at 473, on the Notes of the Advi

14 Black contends that spillover prejudice from evidence introduced on 
the mail-fraud counts requires reversal of his obstruction-of-justice convic
tion. Brief for Petitioners 47–49. That question, too, is one on which we 
express no opinion. 
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sory Committee in determining the meaning of Federal Rule 
of Criminal Procedure 30(d). The Committee’s view is not 
authoritative. See Krupski v. Costa Crociere S. p. A., 560 
U. S. 538, 557 (2010) (Scalia, J., concurring in part and con
curring in judgment). The Court accurately quotes the text 
of the Rule, see ante, at 473, the meaning of which is obvious. 
No more should be said. 

Second, I agree with the Court, ante, at 471, 474, that the 
District Court’s honest-services-fraud instructions to the 
jury were erroneous, but for a quite different reason. In my 
view, the error lay not in instructing inconsistently with 
the theory of honest-services fraud set forth in Skilling v. 
United States, ante, p. 358, but in instructing the jury on 
honest-services fraud at all. For the reasons set forth in 
my opinion in that case, 18 U. S. C. § 1346 is unconstitution
ally vague. Ante, p. 415 (opinion concurring in part and con
curring in judgment). 

Justice Kennedy, concurring in part and concurring in 
the judgment. 

I join the Court’s opinion except for those parts stating 
that 18 U. S. C. § 1346 “criminalizes only schemes to defraud 
that involve bribes or kickbacks.” Ante, at 471. For the 
reasons set forth in Justice Scalia’s separate opinion in 
Skilling v. United States, ante, p. 415 (opinion concurring in 
part and concurring in judgment), § 1346 is unconstitution
ally vague. To convict a defendant based on an honest-
services-fraud theory, even one limited to bribes or kick
backs, would violate his or her rights under the Due Process 
Clause of the Fifth Amendment. 
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Per Curiam 

WEYHRAUCH v. UNITED STATES 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 08–1196. Argued December 8, 2009—Decided June 24, 2010 

548 F. 3d 1237, vacated and remanded. 

Donald B. Ayer argued the cause for petitioner. With 
him on the briefs were Douglas Pope, Brian J. Murray, and 
Nicole C. H. Massey. 

Deputy Solicitor General Dreeben argued the cause for 
the United States. With him on the brief were Solicitor 
General Kagan, Assistant Attorney General Breuer, and 
Anthony A. Yang.* 

Per Curiam. 

The judgment is vacated, and the case is remanded to the 
United States Court of Appeals for the Ninth Circuit for 
further consideration in light of Skilling v. United States, 
ante, p. 358. 

*Abbe David Lowell, Paul M. Thompson, and Jeffrey W. Mikoni filed a 
brief for the National Association of Criminal Defense Lawyers as amicus 
curiae urging reversal. 

Albert W. Alschuler, pro se, filed a brief as amicus curiae. 
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FREE ENTERPRISE FUND et al. v. PUBLIC COM
PANY ACCOUNTING OVERSIGHT BOARD et al. 

certiorari to the united states court of appeals for 
the district of columbia circuit 

No. 08–861. Argued December 7, 2009—Decided June 28, 2010 

Respondent, the Public Company Accounting Oversight Board, was cre
ated as part of a series of accounting reforms in the Sarbanes-Oxley 
Act of 2002. The Board is composed of five members appointed by the 
Securities and Exchange Commission. It was modeled on private self-
regulatory organizations in the securities industry—such as the New 
York Stock Exchange—that investigate and discipline their own mem
bers subject to Commission oversight. Unlike these organizations, the 
Board is a Government-created entity with expansive powers to govern 
an entire industry. Every accounting firm that audits public companies 
under the securities laws must register with the Board, pay it an annual 
fee, and comply with its rules and oversight. The Board may inspect 
registered firms, initiate formal investigations, and issue severe sanc
tions in its disciplinary proceedings. The parties agree that the Board 
is “part of the Government” for constitutional purposes, Lebron v. Na
tional Railroad Passenger Corporation, 513 U. S. 374, 397, and that its 
members are “ ‘Officers of the United States’ ” who “exercis[e] significant 
authority pursuant to the laws of the United States,” Buckley v. Valeo, 
424 U. S. 1, 125–126. While the SEC has oversight of the Board, it 
cannot remove Board members at will, but only “for good cause shown,” 
“in accordance with” specified procedures. 15 U. S. C. §§ 7211(e)(6), 
7217(d)(3). The parties also agree that the Commissioners, in turn, can
not themselves be removed by the President except for “ ‘inefficiency, 
neglect of duty, or malfeasance in office.’ ” Humphrey’s Executor v. 
United States, 295 U. S. 602, 620. 

The Board inspected petitioner accounting firm, released a report crit
ical of its auditing procedures, and began a formal investigation. The 
firm and petitioner Free Enterprise Fund, a nonprofit organization of 
which the firm is a member, sued the Board and its members, seeking, 
inter alia, a declaratory judgment that the Board is unconstitutional 
and an injunction preventing the Board from exercising its powers. 
Petitioners argued that the Sarbanes-Oxley Act contravened the separa
tion of powers by conferring executive power on Board members with
out subjecting them to Presidential control. The basis for petitioners’ 
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challenge was that Board members were insulated from Presidential 
control by two layers of tenure protection: Board members could only 
be removed by the Commission for good cause, and the Commissioners 
could in turn only be removed by the President for good cause. Peti
tioners also challenged the Board’s appointment as violating the Ap
pointments Clause, which requires officers to be appointed by the Presi
dent with the Senate’s advice and consent, or—in the case of “inferior 
Officers”—by “the President alone, . . . the Courts of Law, or . . . the 
Heads of Departments,” Art. II, § 2, cl. 2. The United States inter
vened to defend the statute. The District Court found it had jurisdic
tion and granted summary judgment to respondents. The Court of Ap
peals affirmed. It first agreed that the District Court had jurisdiction. 
It then ruled that the dual restraints on Board members’ removal are 
permissible, and that Board members are inferior officers whose ap
pointment is consistent with the Appointments Clause. 

Held: 
1. The District Court had jurisdiction over these claims. The Com

mission may review any Board rule or sanction, and an aggrieved party 
may challenge the Commission’s “final order” or “rule” in a court of 
appeals under 15 U. S. C. § 78y. The Government reads § 78y as an ex
clusive route to review, but the text does not expressly or implicitly 
limit the jurisdiction that other statutes confer on district courts. It is 
presumed that Congress does not intend to limit jurisdiction if “a finding 
of preclusion could foreclose all meaningful judicial review”; if the suit 
is “ ‘wholly “collateral” ’ to a statute’s review provisions”; and if the 
claims are “outside the agency’s expertise.” Thunder Basin Coal Co. 
v. Reich, 510 U. S. 200, 212–213. 

These considerations point against any limitation on review here. 
Section 78y provides only for review of Commission action, and peti
tioners’ challenge is “collateral” to any Commission orders or rules from 
which review might be sought. The Government advises petitioners to 
raise their claims by appealing a Board sanction, but petitioners have 
not been sanctioned, and it is no “meaningful” avenue of relief, id., 
at 212, to require a plaintiff to incur a sanction in order to test a 
law’s validity, MedImmune, Inc. v. Genentech, Inc., 549 U. S. 118, 129. 
Petitioners’ constitutional claims are also outside the Commission’s 
competence and expertise, and the statutory questions involved do not 
require technical considerations of agency policy. Pp. 489–491. 

2. The dual for-cause limitations on the removal of Board members 
contravene the Constitution’s separation of powers. Pp. 492–508. 

(a) The Constitution provides that “[t]he executive Power shall be 
vested in a President of the United States of America.” Art. II, § 1, 
cl. 1. Since 1789, the Constitution has been understood to empower the 
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President to keep executive officers accountable—by removing them 
from office, if necessary. See generally Myers v. United States, 272 
U. S. 52. This Court has determined that this authority is not without 
limit. In Humphrey’s Executor, supra, this Court held that Congress 
can, under certain circumstances, create independent agencies run by 
principal officers appointed by the President, whom the President may 
not remove at will but only for good cause. And in United States v. 
Perkins, 116 U. S. 483, and Morrison v. Olson, 487 U. S. 654, the Court 
sustained similar restrictions on the power of principal executive offi
cers—themselves responsible to the President—to remove their own in
feriors. However, this Court has not addressed the consequences of 
more than one level of good-cause tenure. Pp. 492–495. 

(b) Where this Court has upheld limited restrictions on the Presi
dent’s removal power, only one level of protected tenure separated the 
President from an officer exercising executive power. The President— 
or a subordinate he could remove at will—decided whether the officer’s 
conduct merited removal under the good-cause standard. Here, the Act 
not only protects Board members from removal except for good cause, 
but withdraws from the President any decision on whether that good 
cause exists. That decision is vested in other tenured officers—the 
Commissioners—who are not subject to the President’s direct control. 
Because the Commission cannot remove a Board member at will, the 
President cannot hold the Commission fully accountable for the Board’s 
conduct. He can only review the Commissioner’s determination of 
whether the Act’s rigorous good-cause standard is met. And if the 
President disagrees with that determination, he is powerless to inter-
vene—unless the determination is so unreasonable as to constitute “ ‘in
efficiency, neglect of duty, or malfeasance in office.’ ” Humphrey’s Ex
ecutor, supra, at 620. 

This arrangement contradicts Article II’s vesting of the executive 
power in the President. Without the ability to oversee the Board, or 
to attribute the Board’s failings to those whom he can oversee, the Pres
ident is no longer the judge of the Board’s conduct. He can neither 
ensure that the laws are faithfully executed, nor be held responsible for 
a Board member’s breach of faith. If this dispersion of responsibility 
were allowed to stand, Congress could multiply it further by adding still 
more layers of good-cause tenure. Such diffusion of power carries with 
it a diffusion of accountability; without a clear and effective chain of 
command, the public cannot determine where the blame for a pernicious 
measure should fall. The Act’s restrictions are therefore incompatible 
with the Constitution’s separation of powers. Pp. 495–498. 

(c) The “ ‘fact that a given law or procedure is efficient, convenient, 
and useful in facilitating functions of government, standing alone, will 
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not save it if it is contrary to the Constitution.” Bowsher v. Synar, 
478 U. S. 714, 736. The Act’s multilevel tenure protections provide a 
blueprint for the extensive expansion of legislative power. Congress 
controls the salary, duties, and existence of executive offices, and only 
Presidential oversight can counter its influence. The Framers created 
a structure in which “[a] dependence on the people” would be the “pri
mary controul on the government,” and that dependence is maintained 
by giving each branch “the necessary constitutional means, and personal 
motives, to resist encroachments of the others.” The Federalist No. 51, 
p. 349. A key “constitutional means” vested in the President was “the 
power of appointing, overseeing, and controlling those who execute 
the laws.” 1 Annals of Cong. 463. While a government of “opposite 
and rival interests” may sometimes inhibit the smooth functioning of 
administration, The Federalist No. 51, at 349, “[t]he Framers recog
nized that, in the long term, structural protections against abuse of 
power were critical to preserving liberty,” Bowsher, supra, at 730. 
Pp. 498–502. 

(d) The Government errs in arguing that, even if some constraints 
on the removal of inferior executive officers might violate the Constitu
tion, the restrictions here do not. There is no construction of the Com
mission’s good-cause removal power that is broad enough to avoid invali
dation. Nor is the Commission’s broad power over Board functions the 
equivalent of a power to remove Board members. Altering the Board’s 
budget or powers is not a meaningful way to control an inferior officer; 
the Commission cannot supervise individual Board members if it must 
destroy the Board in order to fix it. Moreover, the Commission’s power 
over the Board is hardly plenary, as the Board may take significant 
enforcement actions largely independently of the Commission. Enact
ing new SEC rules through the required notice and comment procedures 
would be a poor means of micromanaging the Board, and without certain 
findings, the Act forbids any general rule requiring SEC preapproval of 
Board actions. Finally, the Sarbanes-Oxley Act is highly unusual in 
committing substantial executive authority to officers protected by two 
layers of good-cause removal. Pp. 502–508. 

3. The unconstitutional tenure provisions are severable from the re
mainder of the statute. Because “[t]he unconstitutionality of a part of 
an Act does not necessarily defeat or affect the validity of its remaining 
provisions,” Champlin Refining Co. v. Corporation Comm’n of Okla., 
286 U. S. 210, 234, the “normal rule” is “that partial . . . invalidation is 
the required course,” Brockett v. Spokane Arcades, Inc., 472 U. S. 491, 
504. The Board’s existence does not violate the separation of powers, 
but the substantive removal restrictions imposed by §§ 7211(e)(6) and 
7217(d)(3) do. Concluding that the removal restrictions here are invalid 
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leaves the Board removable by the Commission at will. With the ten
ure restrictions excised, the Act remains “ ‘fully operative as a law,’ ” 
New York v. United States, 505 U. S. 144, 186, and nothing in the Act’s 
text or historical context makes it “evident” that Congress would have 
preferred no Board at all to a Board whose members are removable at 
will, Alaska Airlines, Inc. v. Brock, 480 U. S. 678, 684. The conse
quence is that the Board may continue to function as before, but its 
members may be removed at will by the Commission. Pp. 508–510. 

4. The Board’s appointment is consistent with the Appointments 
Clause. Pp. 510–513. 

(a) The Board members are inferior officers whose appointment 
Congress may permissibly vest in a “Hea[d] of Departmen[t].” Inferior 
officers “are officers whose work is directed and supervised at some 
level” by superiors appointed by the President with the Senate’s con
sent. Edmond v. United States, 520 U. S. 651, 662–663. Because the 
good-cause restrictions discussed above are unconstitutional and void, 
the Commission possesses the power to remove Board members at will, 
in addition to its other oversight authority. Board members are there
fore directed and supervised by the Commission. P. 510. 

(b) The Commission is a “Departmen[t]” under the Appointments 
Clause. Freytag v. Commissioner, 501 U. S. 868, 887, n. 4, specifically 
reserved the question whether a “principal agenc[y], such as” the SEC, 
is a “Departmen[t].” The Court now adopts the reasoning of the con
curring Justices in Freytag, who would have concluded that the SEC is 
such a “Departmen[t]” because it is a freestanding component of the 
Executive Branch not subordinate to or contained within any other 
such component. This reading is consistent with the common, near-
contemporary definition of a “department”; with the early practice of 
Congress, see § 3, 1 Stat. 234; and with this Court’s cases, which have 
never invalidated an appointment made by the head of such an establish
ment. Pp. 510–511. 

(c) The several Commissioners, and not the Chairman, are the Com
mission’s “Hea[d].” The Commission’s powers are generally vested in 
the Commissioners jointly, not the Chairman alone. The Commission
ers do not report to the Chairman, who exercises administrative func
tions subject to the full Commission’s policies. There is no reason why 
a multimember body may not be the “Hea[d]” of a “Departmen[t]” that it 
governs. The Appointments Clause necessarily contemplates collective 
appointments by the “Courts of Law,” Art. II, § 2, cl. 2, and each House 
of Congress appoints its officers collectively, see, e. g., Art. I, § 2, cl. 5. 
Practice has also sanctioned the appointment of inferior officers by 
multimember agencies. Pp. 511–513. 

537 F. 3d 667, affirmed in part, reversed in part, and remanded. 
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Syllabus 

Roberts, C. J., delivered the opinion of the Court, in which Scalia, 
Kennedy, Thomas, and Alito, JJ., joined. Breyer, J., filed a dissenting 
opinion, in which Stevens, Ginsburg, and Sotomayor, JJ., joined, post, 
p. 514. 

Michael A. Carvin argued the cause for petitioners. 
With him on the briefs were Noel J. Francisco, Christian G. 
Vergonis, Kenneth W. Starr, Viet D. Dinh, Sam Kazman, 
and Hans Bader. 

Solicitor General Kagan argued the cause for the United 
States. With her on the brief were Assistant Attorney Gen
eral West, Deputy Solicitor General Kneedler, Curtis E. 
Gannon, Mark B. Stern, Mark R. Freeman, David M. 
Becker, Mark D. Cahn, Jacob H. Stillman, and John W. 
Avery. 

Jeffrey A. Lamken argued the cause for respondents. 
With him on the brief were Robert K. Kry, James R. 
Doty, J. Gordon Seymour, Jacob N. Lesser, and Mary I. 
Peters.* 

*Briefs of amici curiae urging reversal were filed for the American 
Civil Rights Union et al. by Peter Ferrara; for the Cato Institute et al. by 
Gene C. Schaerr, Steffen N. Johnson, Linda T. Coberly, and Ilya Shapiro; 
for the Center for Individual Rights by Michael E. Rosman; for the Coali
tion for Fair Lumber Imports by Kannon K. Shanmugam; for the Moun
tain States Legal Foundation by J. Scott Detamore; for Stephen Bain
bridge et al. by Donna M. Nagy; for William P. Barr et al. by Helgi C. 
Walker, Daniel J. Popeo, and Richard A. Samp; and for Steven G. Cala
bresi et al. by Christopher S. Yoo. 

Briefs of amici curiae urging affirmance were filed for the Center for 
Audit Quality by Douglas R. Cox and Michael J. Scanlon; for Harold H. 
Bruff et al. by Caitlin J. Halligan, Gillian E. Metzger, pro se, and Henry 
Paul Monaghan, pro se; for Former Chairmen of the Securities and Ex
change Commission by Richard H. Pildes, Christopher J. Meade, and 
Catherine M. A. Carroll; and for the National Association of State Boards 
of Accountancy by Noel L. Allen. 

Briefs of amici curiae were filed for the Claremont Institute Center for 
Constitutional Jurisprudence by John C. Eastman; and for the Council of 
Institutional Investors et al. by Gregory S. Coleman, Christian J. Ward, 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 477 (2010) 483 

Opinion of the Court 

Chief Justice Roberts delivered the opinion of the 
Court. 

Our Constitution divided the “powers of the new Federal 
Government into three defined categories, Legislative, Exec
utive, and Judicial.” INS v. Chadha, 462 U. S. 919, 951 
(1983). Article II vests “[t]he executive Power . . . in  a  Pres
ident of the United States of America,” who must “take Care 
that the Laws be faithfully executed.” Art. II, § 1, cl. 1; id., 
§ 3. In light of “[t]he impossibility that one man should be 
able to perform all the great business of the State,” the Con
stitution provides for executive officers to “assist the su
preme Magistrate in discharging the duties of his trust.” 30 
Writings of George Washington 334 (J. Fitzpatrick ed. 1939). 

Since 1789, the Constitution has been understood to em
power the President to keep these officers accountable—by 
removing them from office, if necessary. See generally 
Myers v. United States, 272 U. S. 52 (1926). This Court has 
determined, however, that this authority is not without limit. 
In Humphrey’s Executor v. United States, 295 U. S. 602 
(1935), we held that Congress can, under certain circum
stances, create independent agencies run by principal offi
cers appointed by the President, whom the President may 
not remove at will but only for good cause. Likewise, in 
United States v. Perkins, 116 U. S. 483 (1886), and Morrison 
v. Olson, 487 U. S. 654 (1988), the Court sustained similar 
restrictions on the power of principal executive officers— 
themselves responsible to the President—to remove their 
own inferiors. The parties do not ask us to reexamine any 
of these precedents, and we do not do so. 

We are asked, however, to consider a new situation not yet 
encountered by the Court. The question is whether these 
separate layers of protection may be combined. May the 

Ira M. Millstein, Harvey J. Goldschmid, Gregory W. Smith, Peter H. 
Mixon, and Luke Bierman. 
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President be restricted in his ability to remove a principal 
officer, who is in turn restricted in his ability to remove an 
inferior officer, even though that inferior officer determines 
the policy and enforces the laws of the United States? 

We hold that such multilevel protection from removal is 
contrary to Article II’s vesting of the executive power in the 
President. The President cannot “take Care that the Laws 
be faithfully executed” if he cannot oversee the faithfulness 
of the officers who execute them. Here the President can
not remove an officer who enjoys more than one level of 
good-cause protection, even if the President determines that 
the officer is neglecting his duties or discharging them im
properly. That judgment is instead committed to another 
officer, who may or may not agree with the President’s deter
mination, and whom the President cannot remove simply be
cause that officer disagrees with him. This contravenes the 
President’s “constitutional obligation to ensure the faithful 
execution of the laws.” Id., at 693. 

I 
A 

After a series of celebrated accounting debacles, Congress 
enacted the Sarbanes-Oxley Act of 2002, 116 Stat. 745. 
Among other measures, the Act introduced tighter regula
tion of the accounting industry under a new Public Com
pany Accounting Oversight Board. The Board is composed 
of five members, appointed to staggered 5-year terms by 
the Securities and Exchange Commission. It was modeled 
on private self-regulatory organizations in the securities 
industry—such as the New York Stock Exchange—that 
investigate and discipline their own members subject to 
Commission oversight. Congress created the Board as a 
private “nonprofit corporation,” and Board members and em
ployees are not considered Government “officer[s] or employ
ee[s]” for statutory purposes. 15 U. S. C. §§ 7211(a), (b). 
The Board can thus recruit its members and employees from 
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the private sector by paying salaries far above the standard 
Government pay scale. See §§ 7211(f)(4), 7219.1 

Unlike the self-regulatory organizations, however, the 
Board is a Government-created, Government-appointed en
tity, with expansive powers to govern an entire industry. 
Every accounting firm—both foreign and domestic—that 
participates in auditing public companies under the securi
ties laws must register with the Board, pay it an annual fee, 
and comply with its rules and oversight. §§ 7211(a), 7212(a), 
(f), 7213, 7216(a)(1). The Board is charged with enforcing 
the Sarbanes-Oxley Act, the securities laws, the Commis
sion’s rules, its own rules, and professional accounting stand
ards. §§ 7215(b)(1), (c)(4). To this end, the Board may reg
ulate every detail of an accounting firm’s practice, including 
hiring and professional development, promotion, supervision 
of audit work, the acceptance of new business and the contin
uation of old, internal inspection procedures, professional 
ethics rules, and “such other requirements as the Board may 
prescribe.” § 7213(a)(2)(B). 

The Board promulgates auditing and ethics standards, per
forms routine inspections of all accounting firms, demands 
documents and testimony, and initiates formal investigations 
and disciplinary proceedings. §§ 7213–7215 (2006 ed. and 
Supp. II). The willful violation of any Board rule is treated 
as a willful violation of the Securities Exchange Act of 1934, 
48 Stat. 881, 15 U. S. C. § 78a et seq.—a federal crime punish
able by up to 20 years’ imprisonment or $25 million in fines 
($5 million for a natural person). §§ 78ff(a), 7202(b)(1) (2006 
ed.). And the Board itself can issue severe sanctions in 
its disciplinary proceedings, up to and including the perma
nent revocation of a firm’s registration, a permanent ban 
on a person’s associating with any registered firm, and 
money penalties of $15 million ($750,000 for a natural per
son). § 7215(c)(4). Despite the provisions specifying that 

1 The current salary for the Chairman is $673,000. Other Board mem
bers receive $547,000. Brief for Petitioners 3. 
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Board members are not Government officials for statutory 
purposes, the parties agree that the Board is “part of the 
Government” for constitutional purposes, Lebron v. Na
tional Railroad Passenger Corporation, 513 U. S. 374, 397 
(1995), and that its members are “ ‘Officers of the United 
States’ ” who “exercis[e] significant authority pursuant to the 
laws of the United States,” Buckley v. Valeo, 424 U. S. 1, 
125–126 (1976) (per curiam) (quoting Art. II, § 2, cl. 2); 
cf. Brief for Petitioners 9, n. 1; Brief for United States 
29, n. 8. 

The Act places the Board under the SEC’s oversight, par
ticularly with respect to the issuance of rules or the im
position of sanctions (both of which are subject to Com
mission approval and alteration). §§ 7217(b)–(c). But the 
individual members of the Board—like the officers and direc
tors of the self-regulatory organizations—are substantially 
insulated from the Commission’s control. The Commission 
cannot remove Board members at will, but only “for good 
cause shown,” “in accordance with” certain procedures. 
§ 7211(e)(6). 

Those procedures require a Commission finding, “on the 
record” and “after notice and opportunity for a hearing,” that 
the Board member 

“(A) has willfully violated any provision of th[e] Act, 
the rules of the Board, or the securities laws; 

“(B) has willfully abused the authority of that mem
ber; or 

“(C) without reasonable justification or excuse, has 
failed to enforce compliance with any such provision or 
rule, or any professional standard by any registered 
public accounting firm or any associated person 
thereof.” § 7217(d)(3). 

Removal of a Board member requires a formal Commission 
order and is subject to judicial review. See 5 U. S. C. 
§§ 554(a), 556(a), 557(a), (c)(B); 15 U. S. C. § 78y(a)(1). Simi
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lar procedures govern the Commission’s removal of officers 
and directors of the private self-regulatory organizations. 
See § 78s(h)(4). The parties agree that the Commissioners 
cannot themselves be removed by the President except 
under the Humphrey’s Executor standard of “inefficiency, 
neglect of duty, or malfeasance in office,” 295 U. S., at 620 
(internal quotation marks omitted); see Brief for Petitioners 
31; Brief for United States 43; Brief for Respondent Pub
lic Company Accounting Oversight Board 31 (hereinafter 
PCAOB Brief); Tr. of Oral Arg. 47, and we decide the case 
with that understanding. 

B 

Beckstead and Watts, LLP, is a Nevada accounting firm 
registered with the Board. The Board inspected the firm, 
released a report critical of its auditing procedures, and 
began a formal investigation. Beckstead and Watts and the 
Free Enterprise Fund, a nonprofit organization of which the 
firm is a member, then sued the Board and its members, 
seeking (among other things) a declaratory judgment that 
the Board is unconstitutional and an injunction preventing 
the Board from exercising its powers. App. 71. 

Before the District Court, petitioners argued that the 
Sarbanes-Oxley Act contravened the separation of powers by 
conferring wide-ranging executive power on Board members 
without subjecting them to Presidential control. Id., at 67– 
68. Petitioners also challenged the Act under the Appoint
ments Clause, which requires “Officers of the United States” 
to be appointed by the President with the Senate’s advice 
and consent. Art. II, § 2, cl. 2. The Clause provides an ex
ception for “inferior Officers,” whose appointment Congress 
may choose to vest “in the President alone, in the Courts of 
Law, or in the Heads of Departments.” Ibid. Because the 
Board is appointed by the SEC, petitioners argued that 
(1) Board members are not “inferior Officers” who may be 
appointed by “Heads of Departments”; (2) even if they are, 
the Commission is not a “Departmen[t]”; and (3) even if it is, 
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the several Commissioners (as opposed to the Chairman) are 
not its “Hea[d].” See App. 68–70. The United States in
tervened to defend the Act’s constitutionality. Both sides 
moved for summary judgment; the District Court deter
mined that it had jurisdiction and granted summary judg
ment to respondents. App. to Pet. for Cert. 110a–117a. 

A divided Court of Appeals affirmed. 537 F. 3d 667 
(CADC 2008). It agreed that the District Court had juris
diction over petitioners’ claims. Id., at 671. On the merits, 
the Court of Appeals recognized that the removal issue was 
“a question of first impression,” as neither that court nor 
this one “ha[d] considered a situation where a restriction on 
removal passes through two levels of control.” Id., at 679. 
It ruled that the dual restraints on Board members’ removal 
are permissible because they do not “render the President 
unable to perform his constitutional duties.” Id., at 683. 
The majority reasoned that although the President “does not 
directly select or supervise the Board’s members,” id., at 681, 
the Board is subject to the comprehensive control of the 
Commission, and thus the President’s influence over the 
Commission implies a constitutionally sufficient influence 
over the Board as well. Id., at 682–683. The majority also 
held that Board members are inferior officers subject to the 
Commission’s direction and supervision, id., at 672–676, and 
that their appointment is otherwise consistent with the Ap
pointments Clause, id., at 676–678. 

Judge Kavanaugh dissented. He agreed that the case was 
one of first impression, id., at 698, but argued that “the dou
ble for-cause removal provisions in the [Act] . . . combine 
to eliminate any meaningful Presidential control over the 
[Board],” id., at 697. Judge Kavanaugh also argued that 
Board members are not effectively supervised by the Com
mission and thus cannot be inferior officers under the Ap
pointments Clause. Id., at 709–712. 

We granted certiorari. 556 U. S. 1234 (2009). 
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II 

We first consider whether the District Court had juris
diction. We agree with both courts below that the stat
utes providing for judicial review of Commission action did 
not prevent the District Court from considering petitioners’ 
claims. 

The Sarbanes-Oxley Act empowers the Commission to 
review any Board rule or sanction. See 15 U. S. C. 
§§ 7217(b)(2)–(4), (c)(2). Once the Commission has acted, ag
grieved parties may challenge “a final order of the Commis
sion” or “a rule of the Commission” in a court of appeals 
under § 78y, and “[n]o objection . . . may be  considered by the 
court unless it was urged before the Commission or there 
was reasonable ground for failure to do so.” §§ 78y(a)(1), 
(b)(1), (c)(1). 

The Government reads § 78y as an exclusive route to re
view. But the text does not expressly limit the jurisdiction 
that other statutes confer on district courts. See, e. g., 28 
U. S. C. §§ 1331, 2201. Nor does it do so implicitly. Provi
sions for agency review do not restrict judicial review unless 
the “statutory scheme” displays a “fairly discernible” intent 
to limit jurisdiction, and the claims at issue “are of the type 
Congress intended to be reviewed within th[e] statutory 
structure.” Thunder Basin Coal Co. v. Reich, 510 U. S. 200, 
207, 212 (1994) (internal quotation marks omitted). Gener
ally, when Congress creates procedures “designed to permit 
agency expertise to be brought to bear on particular prob
lems,” those procedures “are to be exclusive.” Whitney 
Nat. Bank in Jefferson Parish v. Bank of New Orleans & 
Trust Co., 379 U. S. 411, 420 (1965). But we presume that 
Congress does not intend to limit jurisdiction if “a finding of 
preclusion could foreclose all meaningful judicial review”; if 
the suit is “wholly collateral to a statute’s review provisions”; 
and if the claims are “outside the agency’s expertise.” 
Thunder Basin, supra, at 212–213 (internal quotation marks 
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omitted). These considerations point against any limitation 
on review here. 

We do not see how petitioners could meaningfully pursue 
their constitutional claims under the Government’s theory. 
Section 78y provides only for judicial review of Commission 
action, and not every Board action is encapsulated in a final 
Commission order or rule. 

The Government suggests that petitioners could first have 
sought Commission review of the Board’s “auditing stand
ards, registration requirements, or other rules.” Brief for 
United States 16. But petitioners object to the Board’s ex
istence, not to any of its auditing standards. Petitioners’ 
general challenge to the Board is “collateral” to any Commis
sion orders or rules from which review might be sought. 
Cf. McNary v. Haitian Refugee Center, Inc., 498 U. S. 479, 
491–492 (1991). Requiring petitioners to select and chal
lenge a Board rule at random is an odd procedure for Con
gress to choose, especially because only new rules, and not 
existing ones, are subject to challenge. See 15 U. S. C. 
§§ 78s(b)(2), 78y(a)(1), 7217(b)(4). 

Alternatively, the Government advises petitioners to raise 
their claims by appealing a Board sanction. Brief for 
United States 16–17. But the investigation of Beckstead 
and Watts produced no sanction, see id., at 7, n. 5; Reply 
Brief for Petitioners 29, n. 11, and an uncomplimentary 
inspection report is not subject to judicial review, see 
§ 7214(h)(2). So the Government proposes that Beckstead 
and Watts incur a sanction (such as a sizable fine) by ignor
ing Board requests for documents and testimony. Brief for 
United States 17. If the Commission then affirms, the firm 
will win access to a court of appeals—and severe punishment 
should its challenge fail. We normally do not require plain
tiffs to “bet the farm . . . by taking the violative action” 
before “testing the validity of the law,” MedImmune, Inc. v. 
Genentech, Inc., 549 U. S. 118, 129 (2007); accord, Ex parte 
Young, 209 U. S. 123 (1908), and we do not consider this a 
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“meaningful” avenue of relief, Thunder Basin, 510 U. S., 
at 212. 

Petitioners’ constitutional claims are also outside the Com
mission’s competence and expertise. In Thunder Basin, the 
petitioner’s primary claims were statutory; “at root . . . [they] 
ar[o]se under the Mine Act and f[e]ll squarely within the 
[agency’s] expertise,” given that the agency had “extensive 
experience” on the issue and had “recently addressed the 
precise . . .  claims presented.” Id., at 214–215. Likewise, 
in United States v. Ruzicka, 329 U. S. 287 (1946), on which 
the Government relies, we reserved for the agency fact-
bound inquiries that, even if “formulated in constitutional 
terms,” rested ultimately on “factors that call for [an] under
standing of the milk industry,” to which the Court made no 
pretensions. Id., at 294. No similar expertise is required 
here, and the statutory questions involved do not require 
“technical considerations of [agency] policy.” Johnson v. 
Robison, 415 U. S. 361, 373 (1974). They are instead stand
ard questions of administrative law, which the courts are at 
no disadvantage in answering. 

We therefore conclude that § 78y did not strip the District 
Court of jurisdiction over these claims, which are properly 
presented for our review.2 

2 The Government asserts that “petitioners have not pointed to any case 
in which this Court has recognized an implied private right of action 
directly under the Constitution to challenge governmental action under 
the Appointments Clause or separation-of-powers principles.” Brief for 
United States 22. The Government does not appear to dispute such a 
right to relief as a general matter, without regard to the particular consti
tutional provisions at issue here. See, e. g., Correctional Services Corp. 
v. Malesko, 534 U. S. 61, 74 (2001) (equitable relief “has long been recog
nized as the proper means for preventing entities from acting unconstitu
tionally”); Bell v. Hood, 327 U. S. 678, 684 (1946) (“[I]t is established prac
tice for this Court to sustain the jurisdiction of federal courts to issue 
injunctions to protect rights safeguarded by the Constitution”); see also 
Ex parte Young, 209 U. S. 123, 149, 165, 167 (1908). If the Government’s 
point is that an Appointments Clause or separation-of-powers claim should 
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III 

We hold that the dual for-cause limitations on the removal 
of Board members contravene the Constitution’s separation 
of powers. 

A 

The Constitution provides that “[t]he executive Power 
shall be vested in a President of the United States of 
America.” Art. II, § 1, cl. 1. As Madison stated on the floor 
of the First Congress, “if any power whatsoever is in its 
nature Executive, it is the power of appointing, overseeing, 
and controlling those who execute the laws.” 1 Annals of 
Cong. 463 (1789). 

The removal of executive officers was discussed exten
sively in Congress when the first executive departments 
were created. The view that “prevailed, as most consonant 
to the text of the Constitution” and “to the requisite respon
sibility and harmony in the Executive Department,” was 
that the executive power included a power to oversee execu
tive officers through removal; because that traditional execu
tive power was not “expressly taken away, it remained with 
the President.” Letter from James Madison to Thomas Jef
ferson (June 30, 1789), 16 Documentary History of the First 
Federal Congress 893 (2004). “This Decision of 1789 pro
vides contemporaneous and weighty evidence of the Consti
tution’s meaning since many of the Members of the First 
Congress had taken part in framing that instrument.” 
Bowsher v. Synar, 478 U. S. 714, 723–724 (1986) (internal 
quotation marks omitted). And it soon became the “set
tled and well understood construction of the Constitution.” 
Ex parte Hennen, 13 Pet. 230, 259 (1839). 

The landmark case of Myers v. United States reaffirmed 
the principle that Article II confers on the President “the 
general administrative control of those executing the laws.” 

be treated differently than every other constitutional claim, it offers no 
reason and cites no authority why that might be so. 
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272 U. S., at 164. It is his responsibility to take care that 
the laws be faithfully executed. The buck stops with the 
President, in Harry Truman’s famous phrase. As we ex
plained in Myers, the President therefore must have some 
“power of removing those for whom he can not continue to 
be responsible.” Id., at 117. 

Nearly a decade later in Humphrey’s Executor, this Court 
held that Myers did not prevent Congress from conferring 
good-cause tenure on the principal officers of certain inde
pendent agencies. That case concerned the members of the 
Federal Trade Commission, who held 7-year terms and could 
not be removed by the President except for “ ‘inefficiency, 
neglect of duty, or malfeasance in office.’ ” 295 U. S., at 620 
(quoting 15 U. S. C. § 41). The Court distinguished Myers 
on the ground that Myers concerned “an officer [who] is 
merely one of the units in the executive department and, 
hence, inherently subject to the exclusive and illimitable 
power of removal by the Chief Executive, whose subordinate 
and aid he is.” 295 U. S., at 627. By contrast, the Court 
characterized the FTC as “quasi-legislative and quasi-
judicial” rather than “purely executive,” and held that Con
gress could require it “to act . . . independently of executive 
control.” Id., at 627–629. Because “one who holds his office 
only during the pleasure of another, cannot be depended 
upon to maintain an attitude of independence against the lat
ter’s will,” the Court held that Congress had power to “fix 
the period during which [the Commissioners] shall continue 
in office, and to forbid their removal except for cause in the 
meantime.” Id., at 629. 

Humphrey’s Executor did not address the removal of infe
rior officers, whose appointment Congress may vest in heads 
of departments. If Congress does so, it is ordinarily the de
partment head, rather than the President, who enjoys the 
power of removal. See Myers, supra, at 119, 127; Hennen, 
supra, at 259–260. This Court has upheld for-cause limita
tions on that power as well. 
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In Perkins, a naval cadet-engineer was honorably dis
charged from the Navy because his services were no longer 
required. 116 U. S. 483. He brought a claim for his salary 
under statutes barring his peacetime discharge except by a 
court-martial or by the Secretary of the Navy “for miscon
duct.” Rev. Stat. §§ 1229, 1525. This Court adopted verba
tim the reasoning of the Court of Claims, which had held that 
when Congress “ ‘vests the appointment of inferior officers in 
the heads of Departments[,] it may limit and restrict the 
power of removal as it deems best for the public interest.’ ” 
116 U. S., at 485. Because Perkins had not been “ ‘dismissed 
for misconduct . . . [or upon] the sentence of a court-
martial,’ ” the Court agreed that he was “ ‘still in office and 
. . . entitled to [his] pay.’ ” Ibid.3 

We again considered the status of inferior officers in Mor
rison. That case concerned the Ethics in Government Act, 
which provided for an independent counsel to investigate al
legations of crime by high executive officers. The counsel 
was appointed by a special court, wielded the full powers of 
a prosecutor, and was removable by the Attorney General 
only “ ‘for good cause.’ ” 487 U. S., at 663 (quoting 28 U. S. C. 
§ 596(a)(1)). We recognized that the independent counsel 
was undoubtedly an executive officer, rather than “ ‘quasi
legislative’ ” or “ ‘quasi-judicial,’ ” but we stated as “our pres
ent considered view” that Congress had power to impose 

3 When Perkins was decided in 1886, the Secretary of the Navy was a 
principal officer and the head of a department, see Rev. Stat. § 415, and 
the Tenure of Office Act purported to require Senate consent for his re
moval. Ch. 154, 14 Stat. 430, Rev. Stat. § 1767. This requirement was 
widely regarded as unconstitutional and void (as it is universally regarded 
today), and it was repealed the next year. See Act of Mar. 3, 1887, ch. 353, 
24 Stat. 500; Myers v. United States, 272 U. S. 52, 167–168 (1926); see also 
Bowsher v. Synar, 478 U. S. 714, 726 (1986). Perkins cannot be read to 
endorse any such restriction, much less in combination with further re
strictions on the removal of inferiors. The Court of Claims opinion 
adopted verbatim by this Court addressed only the authority of the Secre
tary of the Navy to remove inferior officers. 
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good-cause restrictions on her removal. 487 U. S., at 689– 
691. The Court noted that the statute “g[a]ve the Attorney 
General,” an officer directly responsible to the President and 
“through [whom]” the President could act, “several means of 
supervising or controlling” the independent counsel—“[m]ost 
importantly . . . the power to remove the counsel for good 
cause.” Id., at 695–696 (internal quotation marks omitted). 
Under those circumstances, the Court sustained the statute. 
Morrison did not, however, address the consequences of 
more than one level of good-cause tenure—leaving the issue, 
as both the court and dissent below recognized, “a question 
of first impression” in this Court. 537 F. 3d, at 679; see 
id., at 698 (dissenting opinion). 

B 

As explained, we have previously upheld limited restric
tions on the President’s removal power. In those cases, 
however, only one level of protected tenure separated the 
President from an officer exercising executive power. It 
was the President—or a subordinate he could remove at 
will—who decided whether the officer’s conduct merited re
moval under the good-cause standard. 

The Act before us does something quite different. It not 
only protects Board members from removal except for good 
cause, but withdraws from the President any decision on 
whether that good cause exists. That decision is vested in
stead in other tenured officers—the Commissioners—none of 
whom is subject to the President’s direct control. The re
sult is a Board that is not accountable to the President, and 
a President who is not responsible for the Board. 

The added layer of tenure protection makes a difference. 
Without a layer of insulation between the Commission and 
the Board, the Commission could remove a Board member 
at any time, and therefore would be fully responsible for 
what the Board does. The President could then hold the 
Commission to account for its supervision of the Board, to 
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the same extent that he may hold the Commission to account 
for everything else it does. 

A second level of tenure protection changes the nature of 
the President’s review. Now the Commission cannot re
move a Board member at will. The President therefore can
not hold the Commission fully accountable for the Board’s 
conduct, to the same extent that he may hold the Commis
sion accountable for everything else that it does. The Com
missioners are not responsible for the Board’s actions. They 
are only responsible for their own determination of whether 
the Act’s rigorous good-cause standard is met. And even 
if the President disagrees with their determination, he is 
powerless to intervene—unless that determination is so un
reasonable as to constitute “inefficiency, neglect of duty, or 
malfeasance in office.” Humphrey’s Executor, 295 U. S., at 
620 (internal quotation marks omitted). 

This novel structure does not merely add to the Board’s 
independence, but transforms it. Neither the President, nor 
anyone directly responsible to him, nor even an officer whose 
conduct he may review only for good cause, has full control 
over the Board. The President is stripped of the power our 
precedents have preserved, and his ability to execute the 
laws—by holding his subordinates accountable for their con
duct—is impaired. 

That arrangement is contrary to Article II’s vesting of the 
executive power in the President. Without the ability to 
oversee the Board, or to attribute the Board’s failings to 
those whom he can oversee, the President is no longer the 
judge of the Board’s conduct. He is not the one who decides 
whether Board members are abusing their offices or neglect
ing their duties. He can neither ensure that the laws are 
faithfully executed, nor be held responsible for a Board mem
ber’s breach of faith. This violates the basic principle that 
the President “cannot delegate ultimate responsibility or the 
active obligation to supervise that goes with it,” because Ar
ticle II “makes a single President responsible for the actions 
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of the Executive Branch.” Clinton v. Jones, 520 U. S. 681, 
712–713 (1997) (Breyer, J., concurring in judgment).4 

Indeed, if allowed to stand, this dispersion of responsibility 
could be multiplied. If Congress can shelter the bureauc
racy behind two layers of good-cause tenure, why not a 
third? At oral argument, the Government was unwilling to 
concede that even five layers between the President and the 
Board would be too many. Tr. of Oral Arg. 47–48. The of
ficers of such an agency—safely encased within a Matry
oshka doll of tenure protections—would be immune from 
Presidential oversight, even as they exercised power in the 
people’s name. 

Perhaps an individual President might find advantages in 
tying his own hands. But the separation of powers does not 
depend on the views of individual Presidents, see Freytag v. 
Commissioner, 501 U. S. 868, 879–880 (1991), nor on whether 
“the encroached-upon branch approves the encroachment,” 
New York v. United States, 505 U. S. 144, 182 (1992). The 
President can always choose to restrain himself in his deal
ings with subordinates. He cannot, however, choose to bind 
his successors by diminishing their powers, nor can he escape 
responsibility for his choices by pretending that they are 
not his own. 

The diffusion of power carries with it a diffusion of ac
countability. The people do not vote for the “Officers of the 

4 Contrary to the dissent’s suggestion, post, at 525–527 (opinion of 
Breyer, J.), the second layer of tenure protection does compromise the 
President’s ability to remove a Board member the Commission wants to re
tain. Without a second layer of protection, the Commission has no excuse 
for retaining an officer who is not faithfully executing the law. With the 
second layer in place, the Commission can shield its decision from Presiden
tial review by finding that good cause is absent—a finding that, given the 
Commission’s own protected tenure, the President cannot easily overturn. 
The dissent describes this conflict merely as one of four possible “scenar
ios,” see post, at 525–526, but it is the central issue in this case: The 
second layer matters precisely when the President finds it necessary to have 
a subordinate officer removed, and a statute prevents him from doing so. 
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United States.” Art. II, § 2, cl. 2. They instead look to the 
President to guide the “assistants or deputies . . . subject to 
his superintendence.” The Federalist No. 72, p. 487 (J. 
Cooke ed. 1961) (A. Hamilton). Without a clear and effec
tive chain of command, the public cannot “determine on 
whom the blame or the punishment of a pernicious measure, 
or series of pernicious measures ought really to fall.” Id., 
No. 70, at 476 (same). That is why the Framers sought to 
ensure that “those who are employed in the execution of the 
law will be in their proper situation, and the chain of depend
ence be preserved; the lowest officers, the middle grade, and 
the highest, will depend, as they ought, on the President, and 
the President on the community.” 1 Annals of Cong., at 499 
(J. Madison). 

By granting the Board executive power without the Exec
utive’s oversight, this Act subverts the President’s ability to 
ensure that the laws are faithfully executed—as well as the 
public’s ability to pass judgment on his efforts. The Act’s 
restrictions are incompatible with the Constitution’s separa
tion of powers. 

C 

Respondents and the dissent resist this conclusion, por
traying the Board as “the kind of practical accommodation 
between the Legislature and the Executive that should 
be permitted in a ‘workable government.’ ” Metropolitan 
Washington Airports Authority v. Citizens for Abatement 
of Aircraft Noise, Inc., 501 U. S. 252, 276 (1991) (MWAA) 
(quoting Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 
579, 635 (1952) (Jackson, J., concurring)); see, e. g., post, at 
519 (opinion of Breyer, J.). According to the dissent, Con
gress may impose multiple levels of for-cause tenure between 
the President and his subordinates when it “rests agency 
independence upon the need for technical expertise.” Post, 
at 531. The Board’s mission is said to demand both “techni
cal competence” and “apolitical expertise,” and its powers 
may only be exercised by “technical experts.” Ibid. (internal 
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quotation marks omitted). In this respect the statute creat
ing the Board is, we are told, simply one example of the “vast 
numbers of statutes governing vast numbers of subjects, 
concerned with vast numbers of different problems, [that] 
provide for, or foresee, their execution or administration 
through the work of administrators organized within many 
different kinds of administrative structures, exercising dif
ferent kinds of administrative authority, to achieve their leg
islatively mandated objectives.” Post, at 521. 

No one doubts Congress’s power to create a vast and var
ied federal bureaucracy. But where, in all this, is the role 
for oversight by an elected President? The Constitution re
quires that a President chosen by the entire Nation oversee 
the execution of the laws. And the “ ‘fact that a given law 
or procedure is efficient, convenient, and useful in facilitating 
functions of government, standing alone, will not save it 
if it is contrary to the Constitution,’ ” for “ ‘[c]onvenience 
and efficiency are not the primary objectives—or the hall
marks—of democratic government.’ ” Bowsher, 478 U. S., at 
736 (quoting Chadha, 462 U. S., at 944). 

One can have a government that functions without being 
ruled by functionaries, and a government that benefits from 
expertise without being ruled by experts. Our Constitution 
was adopted to enable the people to govern themselves, 
through their elected leaders. The growth of the Executive 
Branch, which now wields vast power and touches almost 
every aspect of daily life, heightens the concern that it may 
slip from the Executive’s control, and thus from that of the 
people. This concern is largely absent from the dissent’s 
paean to the administrative state. 

For example, the dissent dismisses the importance of re
moval as a tool of supervision, concluding that the Presi
dent’s “power to get something done” more often depends on 
“who controls the agency’s budget requests and funding, the 
relationships between one agency or department and an
other, . . . purely political factors (including Congress’ ability 
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to assert influence),” and indeed whether particular un
elected officials support or “resist” the President’s policies. 
Post, at 524, 526 (emphasis deleted). The Framers did not 
rest our liberties on such bureaucratic minutiae. As we said 
in Bowsher, supra, at 730, “[t]he separated powers of our 
Government cannot be permitted to turn on judicial assess
ment of whether an officer exercising executive power is on 
good terms with Congress.” 

In fact, the multilevel protection that the dissent endorses 
“provides a blueprint for extensive expansion of the legisla
tive power.” MWAA, supra, at 277. In a system of checks 
and balances, “[p]ower abhors a vacuum,” and one branch’s 
handicap is another’s strength. 537 F. 3d, at 695, n. 4 (Kava
naugh, J., dissenting) (internal quotation marks omitted). 
“Even when a branch does not arrogate power to itself,” 
therefore, it must not “impair another in the performance of 
its constitutional duties.” Loving v. United States, 517 U. S. 
748, 757 (1996).5 Congress has plenary control over the sal
ary, duties, and even existence of executive offices. Only 
Presidential oversight can counter its influence. That is 
why the Constitution vests certain powers in the President 
that “the Legislature has no right to diminish or modify.” 
1 Annals of Cong., at 463 (J. Madison).6 

5 The dissent quotes Buckley v. Valeo, 424 U. S. 1, 138 (1976) (per cu
riam), for the proposition that Congress has “broad authority to ‘create’ 
governmental ‘ “offices” ’ and to structure those offices ‘as it chooses.’ ” 
Post, at 515. The Buckley Court put “ ‘offices’ ” in quotes because it was 
actually describing legislative positions that are not really offices at all (at 
least not under Article II). That is why the very next sentence of Buck
ley said, “But Congress’ power . . . is inevitably bounded by the express 
language” of the Constitution. 424 U. S., at 138–139 (emphasis added). 

6 The dissent attributes to Madison a belief that some executive officers, 
such as the Comptroller, could be made independent of the President. 
See post, at 530. But Madison’s actual proposal, consistent with his view 
of the Constitution, was that the Comptroller hold office for a term of 
“years, unless sooner removed by the President”; he would thus be “de
pendent upon the President, because he can be removed by him,” and also 
“dependent upon the Senate, because they must consent to his [reappoint
ment] for every term of years.” 1 Annals of Cong. 612 (1789). 
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The Framers created a structure in which “[a] dependence 
on the people” would be the “primary controul on the gov
ernment.” The Federalist No. 51, at 349 (J. Madison). That 
dependence is maintained, not just by “parchment barriers,” 
id., No. 48, at 333 (same), but by letting “[a]mbition . . . 
counteract ambition,” giving each branch “the necessary 
constitutional means, and personal motives, to resist en
croachments of the others,” id., No. 51, at 349. A key 
“constitutional means” vested in the President—perhaps the 
key means—was “the power of appointing, overseeing, and 
controlling those who execute the laws.” 1 Annals of Cong., 
at 463. And while a government of “opposite and rival in
terests” may sometimes inhibit the smooth functioning of ad
ministration, The Federalist No. 51, at 349, “[t]he Framers 
recognized that, in the long term, structural protections 
against abuse of power were critical to preserving liberty.” 
Bowsher, supra, at 730. 

Calls to abandon those protections in light of “the era’s 
perceived necessity,” New York, 505 U. S., at 187, are not 
unusual. Nor is the argument from bureaucratic expertise 
limited only to the field of accounting. The failures of ac
counting regulation may be a “pressing national problem,” 
but “a judiciary that licensed extraconstitutional government 
with each issue of comparable gravity would, in the long run, 
be far worse.” Id., at 187–188. Neither respondents nor 
the dissent explains why the Board’s task, unlike so many 
others, requires more than one layer of insulation from the 
President—or, for that matter, why only two. The point is 
not to take issue with for-cause limitations in general; we do 
not do that. The question here is far more modest. We 
deal with the unusual situation, never before addressed by 
the Court, of two layers of for-cause tenure. And though it 
may be criticized as “elementary arithmetical logic,” post, at 
535, two layers are not the same as one. 

The President has been given the power to oversee execu
tive officers; he is not limited, as in Harry Truman’s lament, 
to “persuad[ing]” his unelected subordinates “to do what 
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they ought to do without persuasion.” Post, at 524 (internal 
quotation marks omitted). In its pursuit of a “workable 
government,” Congress cannot reduce the Chief Magistrate 
to a cajoler-in-chief. 

D 

The United States concedes that some constraints on the 
removal of inferior executive officers might violate the Con
stitution. See Brief for United States 47. It contends, 
however, that the removal restrictions at issue here do not. 

To begin with, the Government argues that the Commis
sion’s removal power over the Board is “broad,” and could be 
construed as broader still, if necessary to avoid invalidation. 
See, e. g., id., at 51, and n. 19; cf. PCAOB Brief 22–23. But 
the Government does not contend that simple disagreement 
with the Board’s policies or priorities could constitute “good 
cause” for its removal. See Tr. of Oral Arg. 41–43, 45–46. 
Nor do our precedents suggest as much. Humphrey’s Exec
utor, for example, rejected a removal premised on a lack of 
agreement “ ‘on either the policies or the administering of 
the Federal Trade Commission,’ ” because the FTC was de
signed to be “ ‘independent in character,’ ” “free from ‘politi
cal domination or control,’ ” and not “ ‘subject to anybody in 
the government’ ” or “ ‘to the orders of the President.’ ” 295 
U. S., at 619, 625. Accord, Morrison, 487 U. S., at 693 (not
ing that “the congressional determination to limit the re
moval power of the Attorney General was essential . . . to 
establish the necessary independence of the office”); Wiener 
v. United States, 357 U. S. 349, 356 (1958) (describing for-
cause removal as “involving the rectitude” of an officer). 
And here there is judicial review of any effort to remove 
Board members, see 15 U. S. C. § 78y(a)(1), so the Commis
sion will not have the final word on the propriety of its own 
removal orders. The removal restrictions set forth in the 
statute mean what they say. 

Indeed, this case presents an even more serious threat to 
executive control than an “ordinary” dual for-cause standard. 
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Congress enacted an unusually high standard that must be 
met before Board members may be removed. A Board 
member cannot be removed except for willful violations of 
the Act, Board rules, or the securities laws; willful abuse of 
authority; or unreasonable failure to enforce compliance—as 
determined in a formal Commission order, rendered on the 
record and after notice and an opportunity for a hearing. 
§ 7217(d)(3); see § 78y(a). The Act does not even give the 
Commission power to fire Board members for violations of 
other laws that do not relate to the Act, the securities laws, 
or the Board’s authority. The President might have less 
than full confidence in, say, a Board member who cheats on 
his taxes; but that discovery is not listed among the grounds 
for removal under § 7217(d)(3).7 

The rigorous standard that must be met before a Board 
member may be removed was drawn from statutes concern
ing private organizations like the New York Stock Exchange. 
Cf. §§ 78s(h)(4), 7217(d)(3). While we need not decide the 
question here, a removal standard appropriate for limiting 
Government control over private bodies may be inappropri
ate for officers wielding the executive power of the United 
States. 

Alternatively, respondents portray the Act’s limitations on 
removal as irrelevant, because—as the Court of Appeals 
held—the Commission wields “at-will removal power over 
Board functions if not Board members.” 537 F. 3d, at 683 
(emphasis added); accord, Brief for United States 27–28; 

7 The Government implausibly argues that § 7217(d)(3) “does not ex
pressly make its three specified grounds of removal exclusive,” and that 
“the Act could be construed to permit other grounds.” Brief for United 
States 51, n. 19. But having provided in § 7211(e)(6) that Board members 
are to be removed “in accordance with [§ 7217(d)(3)], for good cause 
shown,” Congress would not have specified the necessary Commission 
finding in § 7217(d)(3)—including formal procedures and detailed condi
tions—if Board members could also be removed without any finding at 
all. Cf. PCAOB Brief 6 (“Cause exists where” the § 7217(d)(3) conditions 
are met). 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



504 FREE ENTERPRISE FUND v. PUBLIC COMPANY 
ACCOUNTING OVERSIGHT BD. 

Opinion of the Court 

PCAOB Brief 48. The Commission’s general “oversight and 
enforcement authority over the Board,” § 7217(a), is said to 
“blun[t] the constitutional impact of for-cause removal,” 537 
F. 3d, at 683, and to leave the President no worse off than 
“if Congress had lodged the Board’s functions in the SEC’s 
own staff,” PCAOB Brief 15. 

Broad power over Board functions is not equivalent to the 
power to remove Board members. The Commission may, 
for example, approve the Board’s budget, § 7219(b), issue 
binding regulations, §§ 7202(a), 7217(b)(5), relieve the Board 
of authority, § 7217(d)(1), amend Board sanctions, § 7217(c), or 
enforce Board rules on its own, §§ 7202(b)(1), (c). But alter
ing the budget or powers of an agency as a whole is a prob
lematic way to control an inferior officer. The Commission 
cannot wield a free hand to supervise individual members if 
it must destroy the Board in order to fix it. 

Even if Commission power over Board activities could sub
stitute for authority over its members, we would still reject 
respondents’ premise that the Commission’s power in this 
regard is plenary. As described above, the Board is em
powered to take significant enforcement actions, and does 
so largely independently of the Commission. See supra, at 
485–486. Its powers are, of course, subject to some latent 
Commission control. See supra, at 486–487. But the Act 
nowhere gives the Commission effective power to start, stop, 
or alter individual Board investigations, executive activities 
typically carried out by officials within the Executive Branch. 

The Government and the dissent suggest that the Commis
sion could govern and direct the Board’s daily exercise of 
prosecutorial discretion by promulgating new SEC rules, or 
by amending those of the Board. Brief for United States 27; 
post, at 528. Enacting general rules through the required 
notice and comment procedures is obviously a poor means of 
micromanaging the Board’s affairs. See §§ 78s(c), 7215(b)(1), 
7217(b)(5); cf. 5 U. S. C. § 553, 15 U. S. C. § 7202(a), PCAOB 
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Brief 24, n. 6.8 So the Government offers another proposal, 
that the Commission require the Board by rule to “secure 
SEC approval for any actions that it now may take itself.” 
Brief for United States 27. That would surely constitute 
one of the “limitations upon the activities, functions, and op
erations of the Board” that the Act forbids, at least without 
Commission findings equivalent to those required to fire the 
Board instead. § 7217(d)(2). The Board thus has significant 
independence in determining its priorities and intervening 
in the affairs of regulated firms (and the lives of their associ
ated persons) without Commission preapproval or direction. 

Finally, respondents suggest that our conclusion is contra
dicted by the past practice of Congress. But the Sarbanes-
Oxley Act is highly unusual in committing substantial execu
tive authority to officers protected by two layers of for-cause 
removal—including at one level a sharply circumscribed 
definition of what constitutes “good cause,” and rigorous pro
cedures that must be followed prior to removal. 

The parties have identified only a handful of isolated posi
tions in which inferior officers might be protected by two 
levels of good-cause tenure. See, e. g., PCAOB Brief 43. 
As Judge Kavanaugh noted in dissent below: 

“Perhaps the most telling indication of the severe consti
tutional problem with the PCAOB is the lack of histori
cal precedent for this entity. Neither the majority 
opinion nor the PCAOB nor the United States as inter
venor has located any historical analogues for this novel 
structure. They have not identified any independent 
agency other than the PCAOB that is appointed by 

8 Contrary to the dissent’s assertions, see post, at 528–529, the Commis
sion’s powers to conduct its own investigations (with its own resources), 
to remove particular provisions of law from the Board’s bailiwick, or to 
require the Board to perform functions “other” than inspections and inves
tigations, § 7211(c)(5), are no more useful in directing individual enforce
ment actions. 
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and removable only for cause by another independent 
agency.” 537 F. 3d, at 699. 

The dissent here suggests that other such positions might 
exist, and complains that we do not resolve their status in 
this opinion. Post, at 536–544. The dissent itself, however, 
stresses the very size and variety of the Federal Govern
ment, see post, at 520–521, and those features discourage 
general pronouncements on matters neither briefed nor ar
gued here. In any event, the dissent fails to support its 
premonitions of doom; none of the positions it identifies are 
similarly situated to the Board. See post, at 540–543. 

For example, many civil servants within independent 
agencies would not qualify as “Officers of the United States,” 
who “exercis[e] significant authority pursuant to the laws of 
the United States,” Buckley, 424 U. S., at 126.9 The parties 
here concede that Board members are executive “Officers,” 
as that term is used in the Constitution. See supra, at 485– 
486; see also Art. II, § 2, cl. 2. We do not decide the status 
of other Government employees, nor do we decide whether 
“lesser functionaries subordinate to officers of the United 
States” must be subject to the same sort of control as those 
who exercise “significant authority pursuant to the laws.” 
Buckley, supra, at 126, and n. 162. 

Nor do the employees referenced by the dissent enjoy the 
same significant and unusual protections from Presidential 
oversight as members of the Board. Senior or policymaking 
positions in government may be excepted from the competi
tive service to ensure Presidential control, see 5 U. S. C. 
§§ 2302(a)(2)(B), 3302, 7511(b)(2), and members of the Senior 
Executive Service may be reassigned or reviewed by agency 
heads (and entire agencies may be excluded from that Serv

9 One “may be an agent or employé working for the government and paid 
by it, as nine-tenths of the persons rendering service to the government 
undoubtedly are, without thereby becoming its office[r].” United States 
v. Germaine, 99 U. S. 508, 509 (1879). The applicable proportion has of 
course increased dramatically since 1879. 
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ice by the President), see, e. g., §§ 3132(c), 3395(a), 4312(d), 
4314(b)(3), (c)(3); cf. § 2302(a)(2)(B)(ii). While the full extent 
of that authority is not before us, any such authority is of 
course wholly absent with respect to the Board. Nothing in 
our opinion, therefore, should be read to cast doubt on the 
use of what is colloquially known as the civil service system 
within independent agencies.10 

Finally, the dissent wanders far afield when it suggests 
that today’s opinion might increase the President’s authority 
to remove military officers. Without expressing any view 
whatever on the scope of that authority, it is enough to note 
that we see little analogy between our Nation’s armed serv
ices and the Public Company Accounting Oversight Board. 
Military officers are broadly subject to Presidential control 
through the chain of command and through the President’s 
powers as Commander in Chief. Art. II, § 2, cl. 1; see, e. g., 
10 U. S. C. §§ 162, 164(g). The President and his subordi
nates may also convene boards of inquiry or courts-martial 
to hear claims of misconduct or poor performance by those 
officers. See, e. g., §§ 822(a)(1), 823(a)(1), 892(3), 933–934, 
1181–1185. Here, by contrast, the President has no author
ity to initiate a Board member’s removal for cause. 

There is no reason for us to address whether these posi
tions identified by the dissent, or any others not at issue in 
this case, are so structured as to infringe the President’s 

10 For similar reasons, our holding also does not address that subset of 
independent agency employees who serve as administrative law judges. 
See, e. g., 5 U. S. C. §§ 556(c), 3105. Whether administrative law judges 
are necessarily “Officers of the United States” is disputed. See, e. g., 
Landry v. FDIC, 204 F. 3d 1125 (CADC 2000). And unlike members of 
the Board, many administrative law judges of course perform adjudicative 
rather than enforcement or policymaking functions, see §§ 554(d), 3105, or 
possess purely recommendatory powers. The Government below refused 
to identify either “civil service tenure-protected employees in independent 
agencies” or administrative law judges as “precedent for the PCAOB.” 
537 F. 3d 667, 699, n. 8 (CADC 2008) (Kavanaugh, J., dissenting); see Tr. of 
Oral Arg. in No. 07–5127 (CADC), pp. 32, 37–38, 42. 
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constitutional authority. Nor is there any substance to the 
dissent’s concern that the “work of all these various officials” 
will “be put on hold.” Post, at 544. As the judgment in 
this case demonstrates, restricting certain officers to a single 
level of insulation from the President affects the conditions 
under which those officers might someday be removed, and 
would have no effect, absent a congressional determination 
to the contrary, on the validity of any officer’s continuance in 
office. The only issue in this case is whether Congress may 
deprive the President of adequate control over the Board, 
which is the regulator of first resort and the primary law 
enforcement authority for a vital sector of our economy. We 
hold that it cannot. 

IV 

Petitioners’ complaint argued that the Board’s “freedom 
from Presidential oversight and control” rendered it “and all 
power and authority exercised by it” in violation of the Con
stitution. App. 46. We reject such a broad holding. In
stead, we agree with the Government that the unconstitu
tional tenure provisions are severable from the remainder of 
the statute. 

“Generally speaking, when confronting a constitutional 
flaw in a statute, we try to limit the solution to the problem,” 
severing any “problematic portions while leaving the re
mainder intact.” Ayotte v. Planned Parenthood of North
ern New Eng., 546 U. S. 320, 328–329 (2006). Because “[t]he 
unconstitutionality of a part of an Act does not necessarily 
defeat or affect the validity of its remaining provisions,” 
Champlin Refining Co. v. Corporation Comm’n of Okla., 286 
U. S. 210, 234 (1932), the “normal rule” is “that partial, 
rather than facial, invalidation is the required course,” 
Brockett v. Spokane Arcades, Inc., 472 U. S. 491, 504 (1985). 
Putting to one side petitioners’ Appointments Clause chal
lenges (addressed below), the existence of the Board does 
not violate the separation of powers, but the substantive re

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 477 (2010) 509 

Opinion of the Court 

moval restrictions imposed by 15 U. S. C. §§ 7211(e)(6) and 
7217(d)(3) do. Under the traditional default rule, removal is 
incident to the power of appointment. See, e. g., Sampson 
v. Murray, 415 U. S. 61, 70, n. 17 (1974); Myers, 272 U. S., at 
119; Ex parte Hennen, 13 Pet., at 259–260. Concluding that 
the removal restrictions are invalid leaves the Board remov
able by the Commission at will, and leaves the President 
separated from Board members by only a single level of 
good-cause tenure. The Commission is then fully responsi
ble for the Board’s actions, which are no less subject than 
the Commission’s own functions to Presidential oversight. 

The Sarbanes-Oxley Act remains “ ‘fully operative as a 
law’ ” with these tenure restrictions excised. New York, 505 
U. S., at 186 (quoting Alaska Airlines, Inc. v. Brock, 480 U. S. 
678, 684 (1987)). We therefore must sustain its remaining 
provisions “[u]nless it is evident that the Legislature would 
not have enacted those provisions . . . independently of that 
which is [invalid].” Ibid. (internal quotation marks omit
ted). Though this inquiry can sometimes be “elusive,” 
Chadha, 462 U. S., at 932, the answer here seems clear: The 
remaining provisions are not “incapable of functioning inde
pendently,” Alaska Airlines, 480 U. S., at 684, and nothing 
in the statute’s text or historical context makes it “evident” 
that Congress, faced with the limitations imposed by the 
Constitution, would have preferred no Board at all to a 
Board whose members are removable at will. Ibid.; see also 
Ayotte, supra, at 330. 

It is true that the language providing for good-cause re
moval is only one of a number of statutory provisions that, 
working together, produce a constitutional violation. In 
theory, perhaps, the Court might blue-pencil a sufficient 
number of the Board’s responsibilities so that its members 
would no longer be “Officers of the United States.” Or we 
could restrict the Board’s enforcement powers, so that it 
would be a purely recommendatory panel. Or the Board 
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members could in future be made removable by the Presi
dent, for good cause or at will. But such editorial freedom— 
far more extensive than our holding today—belongs to the 
Legislature, not the Judiciary. Congress of course remains 
free to pursue any of these options going forward. 

V 

Petitioners raise three more challenges to the Board under 
the Appointments Clause. None has merit. 

First, petitioners argue that Board members are principal 
officers requiring Presidential appointment with the Senate’s 
advice and consent. We held in Edmond v. United States, 
520 U. S. 651, 662–663 (1997), that “[w]hether one is an ‘infe
rior’ officer depends on whether he has a superior,” and that 
“ ‘inferior officers’ are officers whose work is directed and 
supervised at some level” by other officers appointed by 
the President with the Senate’s consent. In particular, we 
noted that “[t]he power to remove officers” at will and with
out cause “is a powerful tool for control” of an inferior. Id., 
at 664. As explained above, the statutory restrictions on 
the Commission’s power to remove Board members are un
constitutional and void. Given that the Commission is prop
erly viewed, under the Constitution, as possessing the power 
to remove Board members at will, and given the Commis
sion’s other oversight authority, we have no hesitation in con
cluding that under Edmond the Board members are inferior 
officers whose appointment Congress may permissibly vest 
in a “Hea[d] of Departmen[t].” 

But, petitioners argue, the Commission is not a “Depart
men[t]” like the “Executive departments” (e. g., State, Treas
ury, Defense) listed in 5 U. S. C. § 101. In Freytag, 501 U. S., 
at 887, n. 4, we specifically reserved the question whether a 
“principal agenc[y], such as . . . the  Securities and Exchange 
Commission,” is a “Departmen[t]” under the Appointments 
Clause. Four Justices, however, would have concluded that 
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the Commission is indeed such a “Departmen[t],” see id., at 
918 (Scalia, J., concurring in part and concurring in judg
ment), because it is a “free-standing, self-contained entity in 
the Executive Branch,” id., at 915. 

Respondents urge us to adopt this reasoning as to those 
entities not addressed by our opinion in Freytag, see Brief 
for United States 37–39; PCAOB Brief 30–33, and we do. 
Respondents’ reading of the Appointments Clause is consist
ent with the common, near-contemporary definition of a “de
partment” as a “separate allotment or part of business; a 
distinct province, in which a class of duties are allotted to a 
particular person.” 1 N. Webster, American Dictionary of 
the English Language (1828) (def. 2) (1995 facsimile ed.). It 
is also consistent with the early practice of Congress, which 
in 1792 authorized the Postmaster General to appoint “an 
assistant, and deputy postmasters, at all places where such 
shall be found necessary,” § 3, 1 Stat. 234—thus treating him 
as the “Hea[d] of [a] Departmen[t]” without the title of Secre
tary or any role in the President’s Cabinet. And it is con
sistent with our prior cases, which have never invalidated an 
appointment made by the head of such an establishment. 
See Freytag, supra, at 917; cf. Burnap v. United States, 
252 U. S. 512, 515 (1920); United States v. Germaine, 99 U. S. 
508, 511 (1879). Because the Commission is a freestanding 
component of the Executive Branch, not subordinate to or 
contained within any other such component, it constitutes 
a “Departmen[t]” for the purposes of the Appointments 
Clause.11 

But petitioners are not done yet. They argue that the full 
Commission cannot constitutionally appoint Board members, 
because only the Chairman of the Commission is the Com

11 We express no view on whether the Commission is thus an “executive 
Departmen[t]” under the Opinions Clause, Art. II, § 2, cl. 1, or under Sec
tion 4 of the Twenty-Fifth Amendment. See Freytag v. Commissioner, 
501 U. S. 868, 886–887 (1991). 
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mission’s “Hea[d].” 12 The Commission’s powers, however, 
are generally vested in the Commissioners jointly, not the 
Chairman alone. See, e. g., 15 U. S. C. §§ 77s, 77t, 78u, 78w. 
The Commissioners do not report to the Chairman, who ex
ercises administrative and executive functions subject to the 
full Commission’s policies. See Reorg. Plan No. 10 of 1950, 
§ 1(b)(1), 64 Stat. 1265. The Chairman is also appointed 
from among the Commissioners by the President alone, id., 
§ 3, at 1266, which means that he cannot be regarded as “the 
head of an agency” for purposes of the Reorganization Act. 
See 5 U. S. C. § 904. (The Commission as a whole, on the 
other hand, does meet the requirements of the Act, includ
ing its provision that “the head of an agency [may] be an 
individual or a commission or board with more than one 
member.”) 13 

As a constitutional matter, we see no reason why a multi-
member body may not be the “Hea[d]” of a “Departmen[t]” 

12 The Board argued below that petitioners lack standing to raise this 
claim, because no member of the Board has been appointed over the Chair
man’s objection, and so petitioners’ injuries are not fairly traceable to an 
invalid appointment. See Defendants’ Memorandum of Points and Au
thorities in Support of Motion to Dismiss the Complaint in Civil Action 
No. 1:06–cv–00217–JR (DC), Doc. 17, pp. 42–43; Brief for Appellees 
PCAOB et al. in No. 07–5127 (CADC), pp. 32–33. We cannot assume, how
ever, that the Chairman would have made the same appointments acting 
alone; and petitioners’ standing does not require precise proof of what the 
Board’s policies might have been in that counterfactual world. See Glid
den Co. v. Zdanok, 370 U. S. 530, 533 (1962) (plurality opinion). 

13 Petitioners contend that finding the Commission to be the head will 
invalidate numerous appointments made directly by the Chairman, such 
as those of the “heads of major [SEC] administrative units.” Reorg. Plan 
No. 10, § 1(b)(2), at 1266. Assuming, however, that these individuals are 
officers of the United States, their appointment is still made “subject to 
the approval of the Commission.” Ibid. We have previously found that 
the department head’s approval satisfies the Appointments Clause, in 
precedents that petitioners do not ask us to revisit. See, e. g., United 
States v. Smith, 124 U. S. 525, 532 (1888); Germaine, 99 U. S., at 511; 
United States v. Hartwell, 6 Wall. 385, 393–394 (1868). 
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that it governs. The Appointments Clause necessarily con
templates collective appointments by the “Courts of Law,” 
Art. II, § 2, cl. 2, and each House of Congress, too, appoints 
its officers collectively, see Art. I, § 2, cl. 5; id., § 3, cl. 5. 
Petitioners argue that the Framers vested the nomination of 
principal officers in the President to avoid the perceived evils 
of collective appointments, but they reveal no similar con
cern with respect to inferior officers, whose appointments 
may be vested elsewhere, including in multimember bodies. 
Practice has also sanctioned the appointment of inferior offi
cers by multimember agencies. See Freytag, 501 U. S., at 918 
(Scalia, J., concurring in part and concurring in judgment); 
see also Classification Act of 1923, ch. 265, § 2, 42 Stat. 1488 
(defining “the head of the department” to mean “the officer 
or group of officers . . . who are not subordinate or responsi
ble to any other officer of the department” (emphasis added)); 
37 Op. Atty. Gen. 227, 231 (1933) (endorsing collective ap
pointment by the Civil Service Commission). We conclude 
that the Board members have been validly appointed by the 
full Commission. 

In light of the foregoing, petitioners are not entitled to 
broad injunctive relief against the Board’s continued opera
tions. But they are entitled to declaratory relief sufficient 
to ensure that the reporting requirements and auditing 
standards to which they are subject will be enforced only by 
a constitutional agency accountable to the Executive. See 
Bowsher, 478 U. S., at 727, n. 5 (concluding that a separation-
of-powers violation may create a “here-and-now” injury 
that can be remedied by a court (internal quotation marks 
omitted)). 

* * * 

The Constitution that makes the President accountable to 
the people for executing the laws also gives him the power 
to do so. That power includes, as a general matter, the au
thority to remove those who assist him in carrying out his 
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duties. Without such power, the President could not be held 
fully accountable for discharging his own responsibilities; the 
buck would stop somewhere else. Such diffusion of author
ity “would greatly diminish the intended and necessary re
sponsibility of the chief magistrate himself.” The Federalist 
No. 70, at 478. 

While we have sustained in certain cases limits on the 
President’s removal power, the Act before us imposes a new 
type of restriction—two levels of protection from removal 
for those who nonetheless exercise significant executive 
power. Congress cannot limit the President’s authority in 
this way. 

The judgment of the United States Court of Appeals for 
the District of Columbia Circuit is affirmed in part and re
versed in part, and the case is remanded for further proceed
ings consistent with this opinion. 

It is so ordered. 

Justice Breyer, with whom Justice Stevens, Justice 
Ginsburg, and Justice Sotomayor join, dissenting. 

The Court holds unconstitutional a statute providing that 
the Securities and Exchange Commission (SEC or Commis
sion) can remove members of the Public Company Account
ing Oversight Board from office only for cause. It argues 
that granting the “inferior officer[s]” on the Accounting 
Board “more than one level of good-cause protection . . . con
travenes the President’s ‘constitutional obligation to ensure 
the faithful execution of the laws.’ ” Ante, at 484. I agree 
that the Accounting Board members are inferior officers. 
See ante, at 493–495. But in my view the statute does not 
significantly interfere with the President’s “executive 
Power.” Art. II, § 1. It violates no separation-of-powers 
principle. And the Court’s contrary holding threatens to 
disrupt severely the fair and efficient administration of the 
laws. I consequently dissent. 
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I
 
A
 

The legal question before us arises at the intersection of 
two general constitutional principles. On the one hand, 
Congress has broad power to enact statutes “necessary and 
proper” to the exercise of its specifically enumerated consti
tutional authority. Art. I, § 8, cl. 18. As Chief Justice Mar
shall wrote for the Court nearly 200 years ago, the Neces
sary and Proper Clause reflects the Framers’ efforts to 
create a Constitution that would “endure for ages to come.” 
McCulloch v. Maryland, 4 Wheat. 316, 415 (1819). It em
bodies their recognition that it would be “unwise” to pre
scribe “the means by which government should, in all future 
time, execute its powers.” Ibid. Such “immutable rules” 
would deprive the Government of the needed flexibility to 
respond to future “exigencies which, if foreseen at all, must 
have been seen dimly.” Ibid. Thus the Necessary and 
Proper Clause affords Congress broad authority to “create” 
governmental “ ‘offices’ ” and to structure those offices “as 
it chooses.” Buckley v. Valeo, 424 U. S. 1, 138 (1976) (per 
curiam); cf. Lottery Case, 188 U. S. 321, 355 (1903). And 
Congress has drawn on that power over the past century to 
create numerous federal agencies in response to “various 
crises of human affairs” as they have arisen. McCulloch, 
supra, at 415 (emphasis deleted). Cf. Wong Yang Sung v. 
McGrath, 339 U. S. 33, 36–37 (1950). 

On the other hand, the opening sections of Articles I, II, 
and III of the Constitution separately and respectively vest 
“[a]ll legislative Powers” in Congress, the “executive Power” 
in the President, and the “judicial Power” in the Supreme 
Court (and such “inferior Courts as Congress may from time 
to time ordain and establish”). In doing so, these provisions 
imply a structural separation-of-powers principle. See, e. g., 
Miller v. French, 530 U. S. 327, 341–342 (2000). And that 
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principle, along with the instruction in Article II, § 3, that 
the President “shall take Care that the Laws be faithfully 
executed,” limits Congress’ power to structure the Federal 
Government. See, e. g., INS v. Chadha, 462 U. S. 919, 946 
(1983); Freytag v. Commissioner, 501 U. S. 868, 878 (1991); 
Northern Pipeline Constr. Co. v. Marathon Pipe Line Co., 
458 U. S. 50, 64 (1982); Commodity Futures Trading 
Comm’n v. Schor, 478 U. S. 833, 859–860 (1986). Indeed, 
this Court has held that the separation-of-powers principle 
guarantees the President the authority to dismiss certain 
Executive Branch officials at will. Myers v. United States, 
272 U. S. 52 (1926). 

But neither of these two principles is absolute in its appli
cation to removal cases. The Necessary and Proper Clause 
does not grant Congress power to free all Executive Branch 
officials from dismissal at the will of the President. Ibid. 
Nor does the separation-of-powers principle grant the Presi
dent an absolute authority to remove any and all Executive 
Branch officials at will. Rather, depending on, say, the na
ture of the office, its function, or its subject matter, Congress 
sometimes may, consistent with the Constitution, limit the 
President’s authority to remove an officer from his post. 
See Humphrey’s Executor v. United States, 295 U. S. 602 
(1935), overruling in part Myers, supra; Morrison v. Olson, 
487 U. S. 654 (1988). And we must here decide whether the 
circumstances surrounding the statute at issue justify such 
a limitation. 

In answering the question presented, we cannot look to 
more specific constitutional text, such as the text of the Ap
pointments Clause or the Presentment Clause, upon which 
the Court has relied in other separation-of-powers cases. 
See, e. g., Chadha, supra, at 946; Buckley, supra, at 124–125. 
That is because, with the exception of the general “vesting” 
and “take care” language, the Constitution is completely 
“silent with respect to the power of removal from office.” 
Ex parte Hennen, 13 Pet. 230, 258 (1839); see also Morrison, 
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supra, at 723 (Scalia, J., dissenting) (“There is, of course, 
no provision in the Constitution stating who may remove 
executive officers . . . ”).  

Nor does history offer significant help. The President’s 
power to remove Executive Branch officers “was not dis
cussed in the Constitutional Convention.” Myers, supra, at 
109–110. The First Congress enacted federal statutes that 
limited the President’s ability to oversee Executive Branch 
officials, including the Comptroller of the United States, fed
eral district attorneys (precursors to today’s United States 
attorneys), and, to a lesser extent, the Secretary of the 
Treasury. See, e. g., Lessig, Readings by Our Unitary Exec
utive, 15 Cardozo L. Rev. 175, 183–184 (1993); Tiefer, The 
Constitutionality of Independent Officers as Checks on 
Abuses of Executive Power, 63 B. U. L. Rev. 59, 74–75 (1983); 
Casper, An Essay in Separation of Powers: Some Early Ver
sions and Practices, 30 Wm. & Mary L. Rev. 211, 240–241 
(1989) (hereinafter Casper); H. Bruff, Balance of Forces: Sep
aration of Powers Law in the Administrative State 414–417 
(2006). But those statutes did not directly limit the Presi
dent’s authority to remove any of those officials—“a subject” 
that was “much disputed” during “the early history of this 
government,” “and upon which a great diversity of opinion 
was entertained.” Hennen, supra, at 259; see also United 
States ex rel. Goodrich v. Guthrie, 17 How. 284, 306 (1855) 
(McLean, J., dissenting); Casper 233–237 (recounting the De
bate of 1789). Scholars, like Members of this Court, have 
continued to disagree, not only about the inferences that 
should be drawn from the inconclusive historical record, but 
also about the nature of the original disagreement. Com
pare ante, at 492; Myers, supra, at 114 (majority opinion of 
Taft, C. J.); and Prakash, New Light on the Decision of 1789, 
91 Cornell L. Rev. 1021 (2006), with, e. g., Myers, supra, at 
194 (McReynolds, J., dissenting); Corwin, Tenure of Office 
and the Removal Power Under the Constitution, 27 Colum. 
L. Rev. 353, 369 (1927); Lessig & Sunstein, The President 
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and the Administration, 94 Colum. L. Rev. 1, 25–26 (1994) 
(hereinafter Lessig & Sunstein); and L. Fisher, President 
and Congress: Power and Policy 86–89 (1972). 

Nor does this Court’s precedent fully answer the question 
presented. At least it does not clearly invalidate the pro
vision in dispute. See Part II–C, infra. In Myers, supra, 
the Court invalidated—for the first and only time—a con
gressional statute on the ground that it unduly limited the 
President’s authority to remove an Executive Branch official. 
But soon thereafter the Court expressly disapproved most 
of Myers’ broad reasoning. See Humphrey’s Executor, 
supra, at 626–627, overruling in part Myers, supra; Wiener 
v. United States, 357 U. S. 349, 352 (1958) (stating that Hum
phrey’s Executor “explicitly ‘disapproved’ ” of much of the 
reasoning in Myers). Moreover, the Court has since said 
that “the essence of the decision in Myers was the judgment 
that the Constitution prevents Congress from ‘draw[ing] 
to itself . . . the power to remove or the right to partici
pate in the exercise of that power.’ ” Morrison, supra, at 
686 (emphasis added). And that feature of the statute—a 
feature that would aggrandize the power of Congress—is 
not present here. Congress has not granted itself any role 
in removing the members of the Accounting Board. 
Cf. Freytag, 501 U. S., at 878 (“separation-of-powers juris
prudence generally focuses on the danger of one branch’s 
aggrandizing its power at the expense of another branch” 
(emphasis added)); Buckley, 424 U. S., at 129 (same); Schor, 
478 U. S., at 856 (same); Bowsher v. Synar, 478 U. S. 714, 
727 (1986) (same). Compare Myers, supra (striking down 
statute where Congress granted itself removal authority 
over Executive Branch official), with Humphrey’s Executor, 
supra (upholding statute where such aggrandizing was ab
sent); Wiener, supra (same); Morrison, supra (same). 

In short, the question presented lies at the intersection of 
two sets of conflicting, broadly framed constitutional princi
ples. And no text, no history, perhaps no precedent pro
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vides any clear answer. Cf. Chicago v. Morales, 527 U. S. 
41, 106 (1999) (Thomas, J., joined by Rehnquist, C. J., and 
Scalia, J., dissenting) (expressing the view that “this Court” 
is “most vulnerable” when “it deals with judge-made consti
tutional law” that lacks “roots in the language” of the Consti
tution (internal quotation marks omitted)). 

B 

When previously deciding this kind of nontextual question, 
the Court has emphasized the importance of examining how 
a particular provision, taken in context, is likely to function. 
Thus, in Crowell v. Benson, 285 U. S. 22, 53 (1932), a founda
tional separation-of-powers case, the Court said that “regard 
must be had, as in other cases where constitutional limits are 
invoked, not to mere matters of form, but to the substance 
of what is required.” The Court repeated this injunction in 
Schor and again in Morrison. See Schor, supra, at 854 
(stating that the Court must look “ ‘beyond form to the sub
stance of what’ Congress has done”); Morrison, 487 U. S., 
at 689–691 (“The analysis contained in our removal cases is 
designed not to define rigid categories of those officials who 
may or may not be removed at will by the President,” but 
rather asks whether, given the “functions of the officials in 
question,” a removal provision “interfere[s] with the Presi
dent’s exercise of the ‘executive power’ ” (emphasis added)). 
The Court has thereby written into law Justice Jackson’s 
wise perception that “the Constitution . . . contemplates that 
practice will integrate the dispersed powers into a workable 
government.” Youngstown Sheet & Tube Co. v. Sawyer, 343 
U. S. 579, 635 (1952) (concurring opinion) (emphasis added). 
See also ibid. (“The actual art of governing under our Consti
tution does not and cannot conform to judicial definitions of 
the power of any of its branches based on isolated clauses or 
even single Articles torn from context”). 

It is not surprising that the Court in these circumstances 
has looked to function and context, and not to bright-line 
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rules. For one thing, that approach embodies the intent of 
the Framers. As Chief Justice Marshall long ago observed, 
our Constitution is fashioned so as to allow the three coordi
nate branches, including this Court, to exercise practical 
judgment in response to changing conditions and “exigen
cies,” which at the time of the founding could be seen only 
“dimly,” and perhaps not at all. McCulloch, 4 Wheat., 
at 415. 

For another, a functional approach permits Congress and 
the President the flexibility needed to adapt statutory law to 
changing circumstances. That is why the “powers conferred 
upon the Federal Government by the Constitution were 
phrased in language broad enough to allow for the expansion 
of the Federal Government’s role” over time. New York v. 
United States, 505 U. S. 144, 157 (1992). Indeed, the Federal 
Government at the time of the founding consisted of about 
2,000 employees and served a population of about 4 million. 
See Kaufman, The Growth of the Federal Personnel System, 
in The Federal Government Service 7, 8 (W. Sayre 2d ed. 
1965); Dept. of Commerce, Census Bureau, Historical Statis
tics of the United States: Colonial Times to 1970, pt. 1, p. 8 
(1975). Today, however, the Federal Government employs 
about 4.4 million workers who serve a Nation of more than 
310 million people living in a society characterized by rapid 
technological, economic, and social change. See Office of 
Management and Budget, Analytical Perspectives, Budget of 
the U. S. Government, Fiscal Year 2010, p. 368 (2009). 

Federal statutes now require or permit Government offi
cials to provide, regulate, or otherwise administer, not only 
foreign affairs and defense, but also a wide variety of such 
subjects as taxes, welfare, social security, medicine, pharma
ceutical drugs, education, highways, railroads, electricity, 
natural gas, nuclear power, financial instruments, banking, 
medical care, public health and safety, the environment, fair 
employment practices, consumer protection, and much else 
besides. Those statutes create a host of different organi
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zational structures. Sometimes they delegate administra
tive authority to the President directly, e. g., 10 U. S. C. 
§ 2031(a)(1); 42 U. S. C. § 5192(c); sometimes they place au
thority in a long-established Cabinet department, e. g., 7 
U. S. C. § 1637b(c)(1); 12 U. S. C. § 5221(b)(2) (2006 ed., Supp. 
II); sometimes they delegate authority to an independent 
commission or board, e. g., 15 U. S. C. § 4404(b); 28 U. S. C. 
§ 994; sometimes they place authority directly in the hands 
of a single senior administrator, e. g., 15 U. S. C. § 657d(c)(4); 
42 U. S. C. § 421; sometimes they place it in a subcabinet bu
reau, office, division, or other agency, e. g., 18 U. S. C. § 4048; 
sometimes they vest it in multimember or multiagency task 
groups, e. g., 5 U. S. C. §§ 593–594; 50 U. S. C. § 402 (2006 ed. 
and Supp. II); sometimes they vest it in commissions or advi
sory committees made up of members of more than one 
branch, e. g., 20 U. S. C. § 42(a); 28 U. S. C. § 991(a) (2006 ed., 
Supp. II); 42 U. S. C. § 1975; sometimes they divide it among 
groups of departments, commissions, bureaus, divisions, and 
administrators, e. g., 5 U. S. C. § 9902(a) (2006 ed., Supp. II); 
7 U. S. C. § 136i–1(g); and sometimes they permit state or 
local governments to participate as well, e. g., 7  U. S. C.  
§ 2009aa–1(a). Statutes similarly grant administrators a 
wide variety of powers—for example, the power to make 
rules, develop informal practices, investigate, adjudicate, im
pose sanctions, grant licenses, and provide goods, services, 
advice, and so forth. See generally 5 U. S. C. § 500 et seq. 

The upshot is that today vast numbers of statutes govern
ing vast numbers of subjects, concerned with vast numbers 
of different problems, provide for, or foresee, their execution 
or administration through the work of administrators orga
nized within many different kinds of administrative struc
tures, exercising different kinds of administrative authority, 
to achieve their legislatively mandated objectives. And, 
given the nature of the Government’s work, it is not surpris
ing that administrative units come in many different shapes 
and sizes. 
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The functional approach required by our precedents recog
nizes this administrative complexity and, more importantly, 
recognizes the various ways Presidential power operates 
within this context—and the various ways in which a re
moval provision might affect that power. As human beings 
have known ever since Ulysses tied himself to the mast so 
as safely to hear the Sirens’ song, sometimes it is necessary 
to disable oneself in order to achieve a broader objective. 
Thus, legally enforceable commitments—such as contracts, 
statutes that cannot instantly be changed, and, as in the case 
before us, the establishment of independent administrative 
institutions—hold the potential to empower precisely be
cause of their ability to constrain. If the President seeks to 
regulate through impartial adjudication, then insulation of 
the adjudicator from removal at will can help him achieve 
that goal. And to free a technical decisionmaker from the 
fear of removal without cause can similarly help create legiti
macy with respect to that official’s regulatory actions by 
helping to insulate his technical decisions from nontechnical 
political pressure. 

Neither is power always susceptible to the equations of 
elementary arithmetic. A rule that takes power from a 
President’s friends and allies may weaken him. But a rule 
that takes power from the President’s opponents may 
strengthen him. And what if the rule takes power from a 
functionally neutral independent authority? In that case, it 
is difficult to predict how the President’s power is affected 
in the abstract. 

These practical reasons not only support our precedents’ 
determination that cases such as this should examine the 
specific functions and context at issue; they also indicate that 
judges should hesitate before second-guessing a “for cause” 
decision made by the other branches. See, e. g., Chadha, 462 
U. S., at 944 (applying a “presumption that the challenged 
statute is valid”); Bowsher, 478 U. S., at 736 (Stevens, J., 
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concurring in judgment). Compared to Congress and the 
President, the Judiciary possesses an inferior understanding 
of the realities of administration, and the manner in which 
power, including and most especially political power, oper
ates in context. 

There is no indication that the two comparatively more 
expert branches were divided in their support for the “for 
cause” provision at issue here. In this case, the Act em
bodying the provision was passed by a vote of 423 to 3 in the 
House of Representatives and by a vote of 99 to 0 in the 
Senate. 148 Cong. Rec. 14458, 14505 (2002). The creation 
of the Accounting Board was discussed at great length 
in both bodies without anyone finding in its structure any 
constitutional problem. See id., at 12035–12037, 12112– 
12132, 12315–12323, 12372–12377, 12488–12508, 12529–12534, 
12612–12618, 12673–12680, 12734–12751, 12915–12960, 13347– 
13354, 14439–14458, 14487–14506. The President signed the 
Act. And, when he did so, he issued a signing statement 
that critiqued multiple provisions of the Act but did not 
express any separation-of-powers concerns. See President’s 
Statement on Signing the Sarbanes-Oxley Act of 2002, 38 
Weekly Comp. of Pres. Doc. 1286 (2002). Cf. ABA, Report 
of Task Force on Presidential Signing Statements and the 
Separation of Powers Doctrine 15 (2006), online at http:// 
www.abanet.org /op /signingstatements /aba_ final _ signing _ 
statements_recommendation-report_7-24-06.pdf (all Internet 
materials as visited June 24, 2010, and available in Clerk of 
Court’s case file) (noting that President Bush asserted “over 
500” “constitutional objections” through signing statements 
“in his first term,” including 82 “related to his theory of the 
‘unitary executive’ ”). 

Thus, here, as in similar cases, we should decide the consti
tutional question in light of the provision’s practical function
ing in context. And our decision should take account of the 
Judiciary’s comparative lack of institutional expertise. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:www.abanet.org


524 FREE ENTERPRISE FUND v. PUBLIC COMPANY 
ACCOUNTING OVERSIGHT BD. 

Breyer, J., dissenting 

II
 
A
 

To what extent then is the Act’s “for cause” provision 
likely, as a practical matter, to limit the President’s exercise 
of executive authority? In practical terms no “for cause” 
provision can, in isolation, define the full measure of execu
tive power. This is because a legislative decision to place 
ultimate administrative authority in, say, the Secretary of 
Agriculture rather than the President, the way in which the 
statute defines the scope of the power the relevant adminis
trator can exercise, the decision as to who controls the 
agency’s budget requests and funding, the relationships be
tween one agency or department and another, as well as 
more purely political factors (including Congress’ ability to 
assert influence) are more likely to affect the President’s 
power to get something done. That is why President Tru
man complained that “ ‘the powers of the President amount 
to’ ” bringing “ ‘people in and try[ing] to persuade them to 
do what they ought to do without persuasion.’ ” C. Rossiter, 
The American Presidency 154 (2d rev. ed. 1960). And that 
is why scholars have written that the President “is neither 
dominant nor powerless” in his relationships with many Gov
ernment entities, “whether denominated executive or inde
pendent.” Strauss, The Place of Agencies in Government: 
Separation of Powers and the Fourth Branch, 84 Colum. 
L. Rev. 573, 583 (1984) (hereinafter Strauss). Those entities 
“are all subject to presidential direction in significant as
pects of their functioning, and [are each] able to resist presi
dential direction in others.” Ibid. (emphasis added). 

Indeed, notwithstanding the majority’s assertion that the 
removal authority is “the key” mechanism by which the 
President oversees inferior officers in the independent agen
cies, ante, at 501, it appears that no President has ever actu
ally sought to exercise that power by testing the scope of a 
“for cause” provision. See Bruff, Bringing the Independent 
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Agencies in From the Cold, 62 Vand. L. Rev. En Banc 63, 
68 (2009), online at http://vanderbiltlawreview.org/articles/ 
2009/11/Bruff-62-Vand-L-Rev-En-Banc-63.pdf (noting that 
“Presidents do not test the limits of their power by removing 
commissioners . . . ”);  Lessig & Sunstein 110–112 (noting that 
courts have not had occasion to define what constitutes 
“cause” because Presidents rarely test removal provisions). 

But even if we put all these other matters to the side, we 
should still conclude that the “for cause” restriction before 
us will not restrict Presidential power significantly. For one 
thing, the restriction directly limits, not the President’s 
power, but the power of an already independent agency. 
The Court seems to have forgotten that fact when it iden
tifies its central constitutional problem: According to the 
Court, the President “is powerless to intervene” if he has 
determined that the Board members’ “conduct merit[s] re
moval” because “[t]hat decision is vested instead in other 
tenured officers—the Commissioners—none of whom is sub
ject to the President’s direct control.” Ante, at 495–496. 
But so long as the President is legitimately foreclosed from 
removing the Commissioners except for cause (as the major
ity assumes), nullifying the Commission’s power to remove 
Board members only for cause will not resolve the problem 
the Court has identified: The President will still be “power
less to intervene” by removing the Board members if the 
Commission reasonably decides not to do so. 

In other words, the Court fails to show why two layers of 
“for cause” protection—layer 1 insulating the Commissioners 
from the President, and layer 2 insulating the Board from 
the Commissioners—impose any more serious limitation 
upon the President’s powers than one layer. Consider the 
four scenarios that might arise: 

1. The President and the Commission both want to keep a 
Board member in office. Neither layer is relevant. 

2. The President and the Commission both want to dismiss 
a Board member. Layer 2 stops them both from doing 
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so without cause. The President’s ability to remove 
the Commission (layer 1) is irrelevant, for he and the 
Commission are in agreement. 

3. The President wants to dismiss a Board member, but 
the Commission wants to keep the member. Layer 1 
allows the Commission to make that determination not
withstanding the President’s contrary view. Layer 2 
is irrelevant because the Commission does not seek to 
remove the Board member. 

4. The President	 wants to keep a Board member, but 
the Commission wants to dismiss the Board member. 
Here, layer 2 helps the President, for it hinders the 
Commission’s ability to dismiss a Board member whom 
the President wants to keep in place. 

Thus, the majority’s decision to eliminate only layer 2 ac
complishes virtually nothing. And that is because a re
moval restriction’s effect upon Presidential power depends 
not on the presence of a “double-layer” of for-cause removal, 
as the majority pretends, but rather on the real-world nature 
of the President’s relationship with the Commission. If the 
President confronts a Commission that seeks to resist his 
policy preferences—a distinct possibility when, as here, a 
Commission’s membership must reflect both political parties, 
15 U. S. C. § 78d(a)—the restriction on the Commission’s 
ability to remove a Board member is either irrelevant (as 
in scenario 3) or may actually help the President (as in sce
nario 4). And if the President faces a Commission that 
seeks to implement his policy preferences, layer 1 is irrele
vant, for the President and Commission see eye to eye. 

In order to avoid this elementary logic, the Court creates 
two alternative scenarios. In the first, the Commission and 
the President both want to remove a Board member, but 
have varying judgments as to whether they have good 
“cause” to do so—i. e., the President and the Commission 
both conclude that a Board member should be removed, but 
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disagree as to whether that conclusion (which they have both 
reached) is reasonable. Ante, at 496. In the second, the 
President wants to remove a Board member and the Com
mission disagrees; but, notwithstanding its freedom to make 
reasonable decisions independent of the President (afforded 
by layer 1), the Commission (while apparently telling the 
President that it agrees with him and would like to remove 
the Board member) uses layer 2 as an “excuse” to pursue its 
actual aims—an excuse which, given layer 1, it does not need. 
Ante, at 497, n. 4. 

Both of these circumstances seem unusual. I do not know 
if they have ever occurred. But I do not deny their logical 
possibility. I simply doubt their importance. And the fact 
that, with respect to the President’s power, the double layer 
of for-cause removal sometimes might help, sometimes might 
hurt, leads me to conclude that its overall effect is at most 
indeterminate. 

But once we leave the realm of hypothetical logic and view 
the removal provision at issue in the context of the entire 
Act, its lack of practical effect becomes readily apparent. 
That is because the statute provides the Commission with 
full authority and virtually comprehensive control over all of 
the Board’s functions. Those who created the Accounting 
Board modeled it, in terms of structure and authority, upon 
the semiprivate regulatory bodies prevalent in the area of 
financial regulation, such as the New York Stock Exchange 
and other similar self-regulating organizations. See gener
ally Brief for Former Chairmen of the SEC as Amici Curiae 
(hereinafter Brief for Former SEC Chairmen). And those 
organizations—which rely on private financing and on offi
cers drawn from the private sector—exercise rulemaking 
and adjudicatory authority that is pervasively controlled by, 
and is indeed “entirely derivative” of, the Securities and 
Exchange Commission. See National Assn. of Securities 
Dealers, Inc. v. SEC, 431 F. 3d 803, 806 (CADC 2005). 
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Adhering to that model, the statute here gives the Ac
counting Board the power to adopt rules and standards “re
lating to the preparation of audit reports”; to adjudicate dis
ciplinary proceedings involving accounting firms that fail to 
follow these rules; to impose sanctions; and to engage in 
other related activities, such as conducting inspections of 
accounting firms registered as the law requires and investi
gations to monitor compliance with the rules and related 
legal obligations. See 15 U. S. C. §§ 7211–7216. But, at the 
same time: 

•	 No Accounting Board rule takes effect unless and until 
the Commission approves it, § 7217(b)(2); 

•	 The Commission may “abrogat[e], delet[e] or ad[d] to” 
any rule or any portion of a rule promulgated by the 
Accounting Board whenever, in the Commission’s view, 
doing so “further[s] the purposes” of the securities and 
accounting-oversight laws, § 7217(b)(5); 

•	 The Commission may review any sanction the Board im
poses and “enhance, modify, cancel, reduce, or require 
the remission of” that sanction if it finds the Board’s ac
tion not “appropriate,” §§ 7215(e), 7217(c)(3); 

•	 The Commission may promulgate rules restricting or 
directing the Accounting Board’s conduct of all in
spections and investigations, §§ 7211(c)(3), 7214(h), 
7215(b)(1)–(4); 

•	 The Commission may itself initiate any investigation 
or promulgate any rule within the Accounting Board’s 
purview, § 7202, and may also remove any Accounting 
Board member who has unreasonably “failed to enforce 
compliance with” the relevant “rule[s], or any profes
sional standard,” § 7217(d)(3)(C) (emphasis added); 

•	 The Commission may at any time “relieve the Board 
of any responsibility to enforce compliance with any 
provision” of the Act, the rules, or professional stand
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ards if, in the Commission’s view, doing so is in “the 
public interest,” §§ 7217(d)(1)–(2) (emphasis added). 

As these statutory provisions make clear, the Court is sim
ply wrong when it says that “the Act nowhere gives the 
Commission effective power to start, stop, or alter” Board 
investigations. Ante, at 504. On the contrary, the Commis
sion’s control over the Board’s investigatory and legal func
tions is virtually absolute. Moreover, the Commission has 
general supervisory powers over the Accounting Board it
self: It controls the Board’s budget, §§ 7219(b), (d)(1); it can 
assign to the Board any “duties or functions” that it “de
termines are necessary or appropriate,” § 7211(c)(5); it has 
full “oversight and enforcement authority over the Board,” 
§ 7217(a), including the authority to inspect the Board’s 
activities whenever it believes it “appropriate” to do so, 
§ 7217(d)(2) (emphasis added). And it can censure the Board 
or its members, as well as remove the members from office, 
if the members, for example, fail to enforce the Act, violate 
any provisions of the Act, or abuse the authority granted 
to them under the Act, § 7217(d)(3). Cf. Shurtleff v. United 
States, 189 U. S. 311, 314–319 (1903) (holding that removal 
authority is not always “restricted to a removal for th[e] 
causes” set forth by statute); Bowsher, 478 U. S., at 729 (re
jecting the “arguable premis[e]” “that the enumeration of 
certain specified causes of removal excludes the possibility 
of removal for other causes”). Contra, ante, at 503, n. 7. 
See generally Pildes, Putting Power Back Into Separation of 
Powers Analysis: Why the SEC-PCAOB Structure is Consti
tutional, 62 Vand. L. Rev. En Banc 85 (2009), online at http:// 
vanderbiltlawreview.org/articles /2009/11/Pildes-62-Vand-L
Rev-En-Banc-85.pdf (explaining further the comprehensive 
nature of the Commission’s powers). 

What is left? The Commission’s inability to remove a 
Board member whose perfectly reasonable actions cause the 
Commission to overrule him with great frequency? What 
is the practical likelihood of that occurring, or, if it does, of 
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the President’s serious concern about such a matter? Ev
eryone concedes that the President’s control over the Com
mission is constitutionally sufficient. See Humphrey’s Ex
ecutor, 295 U. S. 602; Wiener, 357 U. S. 349; ante, at 483. 
And if the President’s control over the Commission is suffi
cient, and the Commission’s control over the Board is virtu
ally absolute, then, as a practical matter, the President’s 
control over the Board should prove sufficient as well. 

B 

At the same time, Congress and the President had good 
reason for enacting the challenged “for cause” provision. 
First and foremost, the Board adjudicates cases. See 15 
U. S. C. § 7215. This Court has long recognized the appro
priateness of using “for cause” provisions to protect the 
personal independence of those who even only sometimes 
engage in adjudicatory functions. Humphrey’s Executor, 
supra, at 623–628; see also Wiener, supra, at 355–356; Mor
rison, 487 U. S., at 690–691, and n. 30; McAllister v. United 
States, 141 U. S. 174, 191–201 (1891) (Field, J., dissenting). 
Indeed, as early as 1789 James Madison stated that “there 
may be strong reasons why an” executive “officer” such as 
the Comptroller of the United States “should not hold his 
office at the pleasure of the Executive branch” if one of his 
“principal dut[ies]” “partakes strongly of the judicial charac
ter.” 1 Annals of Cong. 611–612; cf. ante, at 500, n. 6 (noting 
that the statute Congress ultimately enacted limited Presi
dential control over the Comptroller in a different fashion); 
see supra, at 517. The Court, however, all but ignores the 
Board’s adjudicatory functions when conducting its analysis. 
See, e. g., ante, at 498–499. And when it finally does address 
that central function (in a footnote), it simply asserts that 
the Board does not “perform adjudicative . . .  functions,” 
ante, at 507, n. 10 (emphasis added), an assertion that is incon
sistent with the terms of the statute. See § 7215(c)(1) (gov
erning “proceeding[s] by the Board to determine whether a 
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registered public accounting firm, or an associated person 
thereof, should be disciplined”). 

Moreover, in addition to their adjudicative functions, the 
Accounting Board members supervise, and are themselves, 
technical professional experts. See § 7211(e)(1) (requiring 
that Board members “have a demonstrated” technical “un
derstanding of the responsibilities” and “obligations of ac
countants with respect to the preparation and issuance of 
audit reports”). This Court has recognized that the “diffi
culties involved in the preparation of” sound auditing reports 
require the application of “scientific accounting principles.” 
United States v. Anderson, 269 U. S. 422, 440 (1926). And 
this Court has recognized the constitutional legitimacy of a 
justification that rests agency independence upon the need 
for technical expertise. See Humphrey’s Executor, supra, 
at 624–626; see also Breger & Edles, Established by Practice: 
The Theory and Operation of Independent Federal Agen
cies, 52 Admin. L. Rev. 1111, 1131–1133 (2000) (hereinafter 
Breger & Edles) (explaining how the need for administrators 
with “technical competence,” “apolitical expertise,” and skill 
in “scientific management” led to original creation of inde
pendent agencies); J. Landis, The Administrative Process 23 
(1938) (similar); Woodrow Wilson, Democracy and Efficiency, 
87 Atlantic Monthly 289, 299 (1901) (describing need for insu
lation of experts from political influences). 

Here, the justification for insulating the “technical ex
perts” on the Board from fear of losing their jobs due to 
political influence is particularly strong. Congress deliber
ately sought to provide that kind of protection. See, e. g., 
148 Cong. Rec. 12036, 12115, 13352–13355. It did so for good 
reason. See ante, at 484 (noting that the Accounting Board 
was created in response to “a series of celebrated accounting 
debacles”); H. R. Rep. No. 107–414, pp. 18–19 (2002) (same); 
Brief for Former SEC Chairmen 8–9. And historically, this 
regulatory subject matter—financial regulation—has been 
thought to exhibit a particular need for independence. See, 
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e. g., 51 Cong. Rec. 8857 (1914) (remarks of Sen. Morgan upon 
creation of the Federal Trade Commission) (“[I]t is unsafe 
for an . . .  administrative officer representing a great political 
party . . . to  hold the power of life and death over the great 
business interests of this country. . . .  That is . . . why I  
believe in . . . taking these business matters out of politics”). 
And Congress, by, for example, providing the Board with a 
revenue stream independent of the congressional appropria
tions process, § 7219, helped insulate the Board from congres
sional, as well as other, political influences. See, e. g., 148 
Cong. Rec. 12036 (statement of Sen. Stabenow). 

In sum, Congress and the President could reasonably have 
thought it prudent to insulate the adjudicative Board mem
bers from fear of purely politically based removal. Cf. Civil 
Service Comm’n v. Letter Carriers, 413 U. S. 548, 565 (1973) 
(“[I]t is not only important that the Government and its em
ployees in fact avoid practicing political justice, but it is also 
critical that they appear to the public to be avoiding it, if 
confidence in the system of representative Government is 
not to be eroded to a disastrous extent”). And in a world 
in which we count on the Federal Government to regulate 
matters as complex as, say, nuclear-power production, the 
Court’s assertion that we should simply learn to get by 
“without being” regulated “by experts” is, at best, unrealis
tic—at worst, dangerously so. Ante, at 499. 

C 

Where a “for cause” provision is so unlikely to restrict 
Presidential power and so likely to further a legitimate insti
tutional need, precedent strongly supports its constitutional
ity. First, in considering a related issue in Nixon v. Admin
istrator of General Services, 433 U. S. 425 (1977), the Court 
made clear that when “determining whether the Act disrupts 
the proper balance between the coordinate branches, the 
proper inquiry focuses on the extent to which it prevents 
the Executive Branch from accomplishing its constitutionally 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 477 (2010) 533 

Breyer, J., dissenting 

assigned functions.” Id., at 443. The Court said the same 
in Morrison, where it upheld a restriction on the President’s 
removal power. 487 U. S., at 691 (“[T]he real question is 
whether the removal restrictions are of such a nature that 
they impede the President’s ability to perform his constitu
tional duty, and the functions of the officials in question must 
be analyzed in that light”). Here, the removal restriction 
may somewhat diminish the Commission’s ability to control 
the Board, but it will have little, if any, negative effect in 
respect to the President’s ability to control the Board, let 
alone to coordinate the Executive Branch. See Part II–A, 
supra. Indeed, given Morrison, where the Court upheld a 
restriction that significantly interfered with the President’s 
important historic power to control criminal prosecutions, a 
“ ‘purely executive’ ” function, 487 U. S., at 687–689, the con
stitutionality of the present restriction would seem to fol
low a fortiori. 

Second, as previously pointed out, this Court has repeat
edly upheld “for cause” provisions where they restrict the 
President’s power to remove an officer with adjudicatory re
sponsibilities. Compare Humphrey’s Executor, 295 U. S., at 
623–628; Wiener, 357 U. S., at 355; Schor, 478 U. S., at 854; 
Morrison, supra, at 691, n. 30, with ante, at 498–499 (ig
noring these precedents). And we have also upheld such 
restrictions when they relate to officials with technical re
sponsibilities that warrant a degree of special independence. 
E. g., Humphrey’s Executor, supra, at 624. The Accounting 
Board’s functions involve both kinds of responsibility. And, 
accordingly, the Accounting Board’s adjudicatory responsibil
ities, the technical nature of its job, the need to attract ex
perts to that job, and the importance of demonstrating the 
nonpolitical nature of the job to the public strongly justify a 
statute that ensures that Board members need not fear for 
their jobs when competently carrying out their tasks, while 
still maintaining the Commission as the ultimate authority 
over Board policies and actions. See Part II–B, supra. 
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Third, consider how several cases fit together in a way 
that logically compels a holding of constitutionality here. In 
United States v. Perkins, 116 U. S. 483, 484 (1886)—which 
was reaffirmed in Myers, 272 U. S., at 127, and in Morrison, 
supra, at 689, n. 27—the Court upheld a removal restriction 
limiting the authority of the Secretary of the Navy to re
move a “cadet-engineer,” whom the Court explicitly defined 
as an “inferior officer.” The Court said: 

“We have no doubt that when Congress, by law, vests 
the appointment of inferior officers in the heads of 
Departments it may limit and restrict the power of 
removal as it deems best for the public interest. The 
constitutional authority in Congress to thus vest the 
appointment implies authority to limit, restrict, and 
regulate the removal by such laws as Congress may 
enact in relation to the officers so appointed.” Per
kins, supra, at 485 (emphasis added; internal quotation 
marks omitted). 

See also Morrison, supra, at 723–724 (Scalia, J., dissenting) 
(agreeing that the power to remove an “inferior officer” who 
is appointed by a department head can be restricted). 
Cf. ante, at 510–513 (holding that SEC Commissioners are 
“Heads of Departments”). 

In Humphrey’s Executor, the Court held that Congress 
may constitutionally limit the President’s authority to re
move certain principal officers, including heads of depart
ments. 295 U. S., at 627–629. And the Court has consist
ently recognized the validity of that holding. See Wiener, 
supra; United States v. Nixon, 418 U. S. 683, 706 (1974); 
Buckley, 424 U. S., at 133–136; Chadha, 462 U. S., at 953, 
n. 16; Bowsher, 478 U. S., at 725–726; Morrison, supra, at 
686–693; Mistretta v. United States, 488 U. S. 361, 410–411 
(1989). 
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And in Freytag, 501 U. S., at 921, Justice Scalia stated 
in a concurring opinion written for four Justices, including 
Justice Kennedy, that “adjusting the remainder of the 
Constitution to compensate for Humphrey’s Executor is a 
fruitless endeavor.” In these Justices’ view, the Court 
should not create a separate constitutional jurisprudence for 
the “independent agencies.” That being so, the law should 
treat their heads as it treats other Executive Branch heads 
of departments. Consequently, as the Court held in Per
kins, Congress may constitutionally “limit and restrict” the 
Commission’s power to remove those whom they appoint 
(e. g., the Accounting Board members). 

Fourth, the Court has said that “[o]ur separation-of-powers 
jurisprudence generally focuses on the danger of one branch’s 
aggrandizing its power at the expense of another branch.” 
Freytag, supra, at 878 (emphasis added); accord, Buckley, 
supra, at 129; Schor, supra, at 856; Morrison, 487 U. S., at 
686; cf. Bowsher, supra. Indeed, it has added that “the es
sence of the decision in Myers,” which is the only one of our 
cases to have struck down a “for cause” removal restriction, 
“was the judgment that the Constitution prevents Congress 
from ‘draw[ing] to itself . . .  the power to remove.’ ” Mor
rison, supra, at 686 (quoting Myers, supra, at 161; emphasis 
added). Congress here has “drawn” no power to itself to 
remove the Board members. It has instead sought to limit 
its own power, by, for example, providing the Accounting 
Board with a revenue stream independent of the congres
sional appropriations process. See supra, at 532; see also 
Brief for Former SEC Chairmen 16. And this case thereby 
falls outside the ambit of the Court’s most serious constitu
tional concern. 

In sum, the Court’s prior cases impose functional criteria 
that are readily met here. Once one goes beyond the 
Court’s elementary arithmetical logic (i. e., “one plus one is 
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greater than one”) our precedent virtually dictates a holding 
that the challenged “for cause” provision is constitutional. 

D 

We should ask one further question. Even if the “for 
cause” provision before us does not itself significantly inter
fere with the President’s authority or aggrandize Congress’ 
power, is it nonetheless necessary to adopt a bright-line 
rule forbidding the provision lest, through a series of such 
provisions, each itself upheld as reasonable, Congress 
might undercut the President’s central constitutional role? 
Cf. Strauss 625–626. The answer to this question is that no 
such need has been shown. Moreover, insofar as the Court 
seeks to create such a rule, it fails. And in failing it threat
ens a harm that is far more serious than any imaginable 
harm this “for cause” provision might bring about. 

The Court fails to create a bright-line rule because of con
siderable uncertainty about the scope of its holding—an un
certainty that the Court’s opinion both reflects and gener
ates. The Court suggests, for example, that its rule may 
not apply where an inferior officer “perform[s] adjudicative 
. . . functions.” Cf. ante, at 507, n. 10. But the Accounting 
Board performs adjudicative functions. See supra, at 530– 
532. What, then, are we to make of the Court’s potential 
exception? And would such an exception apply to an admin
istrative law judge who also has important administrative 
duties beyond pure adjudication? See, e. g., 8 CFR § 1003.9, 
34 CFR § 81.4 (2009). The Court elsewhere suggests that 
its rule may be limited to removal statutes that provide for 
“judicial review of a[n] effort to remove” an official for cause. 
Ante, at 502. But we have previously stated that all officers 
protected by a for-cause removal provision and later subject 
to termination are entitled to “notice and [a] hearing” in the 
“courts,” as without such review “the appointing power” oth
erwise “could remove at pleasure or for such cause as [only] 
it deemed sufficient.” Reagan v. United States, 182 U. S. 
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419, 425 (1901); Shurtleff, 189 U. S., at 314; cf. Humphrey’s 
Executor, 295 U. S. 602 (entertaining civil suit challenging 
removal). But cf. Bowsher, 478 U. S., at 729. What weight, 
then, should be given to this hint of an exception? 

The Court further seems to suggest that its holding may 
not apply to inferior officers who have a different relation
ship to their appointing agents than the relationship between 
the Commission and the Board. See ante, at 502–503, 506– 
507. But the only characteristic of the “relationship” be
tween the Commission and the Board that the Court appar
ently deems relevant is that the relationship includes two 
layers of for-cause removal. See, e. g., ante, at 504 (“Broad 
power over Board functions is not equivalent to the power 
to remove Board members”). Why then would any different 
relationship that also includes two layers of for-cause re
moval survive where this one has not? Cf. Part II–A, supra 
(describing the Commission’s near absolute control over the 
Board). In a word, what differences are relevant? If the 
Court means to state that its holding in fact applies only where 
Congress has “enacted an unusually high standard” of for-
cause removal—and does not otherwise render two layers 
of “ ‘ordinary’ ” for-cause removal unconstitutional—I should 
welcome the statement. Ante, at 502–503 (emphasis added); 
see also ante, at 505, 506, 496, 503 (underscoring this statute’s 
“sharply circumscribed definition of what constitutes ‘good 
cause’ ” and its “rigorous,” “significant and unusual [removal] 
protections”). But much of the majority’s opinion appears 
to avoid so narrow a holding in favor of a broad, basically 
mechanical rule—a rule that, as I have said, is divorced from 
the context of the case at hand. Compare Parts III–A, 
III–B, III–C, ante, with Parts II–A, II–B, II–C, supra. And 
such a mechanical rule cannot be cabined simply by saying 
that, perhaps, the rule does not apply to instances that, at 
least at first blush, seem highly similar. A judicial holding 
by its very nature is not “a restricted railroad ticket, good 
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for” one “day and train only.” Smith v. Allwright, 321 U. S. 
649, 669 (1944) (Roberts, J., dissenting). 

The Court begins to reveal the practical problems inherent 
in its double for-cause rule when it suggests that its rule 
may not apply to “the civil service.” Ante, at 507. The 
“civil service” is defined by statute to include “all appointive 
positions in . . . the Government of the United States,” ex
cluding the military, but including all civil “officer[s]” up to 
and including those who are subject to Senate confirmation. 
5 U. S. C. §§ 2101, 2102(a)(1)(B), 2104. The civil service thus 
includes many officers indistinguishable from the members 
of both the Commission and the Accounting Board. Indeed, 
as this Court recognized in Myers, the “competitive serv
ice”—the class within the broader civil service that enjoys 
the most robust career protection—“includes a vast major
ity of all the civil officers” in the United States. 272 U. S., 
at 173 (emphasis added); 5 U. S. C. § 2102(c). 

But even if I assume that the majority categorically ex
cludes the competitive service from the scope of its new rule, 
cf. ante, at 506 (leaving this question open), the exclusion 
would be insufficient. This is because the Court’s “double 
for-cause” rule applies to appointees who are “inferior of
ficer[s].” Ante, at 484. And who are they? Courts and 
scholars have struggled for more than a century to define the 
constitutional term “inferior officers,” without much success. 
See 2 J. Story, Commentaries on the Constitution § 1536, 
pp. 397–398 (3d ed. 1858) (“[T]here does not seem to have 
been any exact line drawn, who are and who are not to be 
deemed inferior officers, in the sense of the constitution”); 
Edmond v. United States, 520 U. S. 651, 661 (1997) (“Our 
cases have not set forth an exclusive criterion for [defining] 
inferior officers”); Memorandum from Steven G. Bradbury, 
Acting Assistant Attorney General, Office of Legal Counsel, 
to the General Counsels of the Executive Branch: Officers of 
the United States Within the Meaning of the Appointments 
Clause, p. 3 (Apr. 16, 2007) (hereinafter OLC Memo), online 
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at http://www.justice.gov/olc/2007/appointmentsclausev10.pdf 
(“[T]he Supreme Court has not articulated the precise scope 
and application of the [Inferior Officer] Clause’s require
ments”); Konecke, The Appointments Clause and Military 
Judges: Inferior Appointment to a Principal Office, 5 Seton 
Hall Const. L. J. 489, 492 (1995) (same); Burkoff, Appoint
ment and Removal Under the Federal Constitution: The Im
pact of Buckley v. Valeo, 22 Wayne L. Rev. 1335, 1347, 1364 
(1976) (describing our early precedent as “circular” and our 
later law as “not particularly useful”). The Court does not 
clarify the concept. But without defining who is an inferior 
officer, to whom the majority’s new rule applies, we cannot 
know the scope or the coherence of the legal rule that the 
Court creates. I understand the virtues of a common-law 
case-by-case approach. But here that kind of approach 
(when applied without more specificity than I can find in the 
Court’s opinion) threatens serious harm. 

The problem is not simply that the term “inferior officer” 
is indefinite but also that efforts to define it inevitably con
clude that the term’s sweep is unusually broad. Consider 
the Court’s definitions: Inferior officers are, inter alia, 
(1) those charged with “the administration and enforcement 
of the public law,” Buckley, 424 U. S., at 139; (2) those 
granted “significant authority,” id., at 126; ante, at 506; 
(3) those with “responsibility for conducting civil litigation 
in the courts of the United States,” 424 U. S., at 140; and 
(4) those “who can be said to hold an office,” United States 
v. Germaine, 99 U. S. 508, 510 (1879), that has been created 
either by “regulations” or by “statute,” United States v. 
Mouat, 124 U. S. 303, 307–308 (1888). 

Consider the definitional conclusion that the Department 
of Justice more recently reached: An “inferior officer” is any
one who holds a “continuing” position and who is “invested 
by legal authority with a portion of the sovereign powers of 
the federal Government,” including, inter alia, the power to 
“arrest criminals,” “seize persons or property,” “issue regu

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http://www.justice.gov/olc/2007/appointmentsclausev10.pdf


540 FREE ENTERPRISE FUND v. PUBLIC COMPANY 
ACCOUNTING OVERSIGHT BD. 

Breyer, J., dissenting 

lations,” “issue . . .  authoritative legal opinions,” “conduc[t] 
civil litigation,” “collec[t] revenue,” represent “the United 
States to foreign nations,” “command” military force, or 
enter into “contracts” on behalf “of the nation.” OLC Memo 
1, 4, 12–13, 15–16 (internal quotation marks omitted; empha
sis added). 

And consider the fact that those whom this Court has held 
to be “officers” include: (1) a district court clerk, Hennen, 13 
Pet., at 258; (2) “thousands of clerks in the Departments of 
the Treasury, Interior, and the othe[r]” departments, Ger
maine, supra, at 511, who are responsible for “the records, 
books, and papers appertaining to the office,” Hennen, supra, 
at 259; (3) a clerk to “the assistant treasurer” stationed “at 
Boston,” United States v. Hartwell, 6 Wall. 385, 392 (1868); 
(4 & 5) an “assistant-surgeon” and a “cadet-engineer” ap
pointed by the Secretary of the Navy, United States v. 
Moore, 95 U. S. 760, 762 (1878); Perkins, 116 U. S., at 484; 
(6) election monitors, Ex parte Siebold, 100 U. S. 371, 397– 
399 (1880); (7) United States attorneys, Myers, supra, at 159; 
(8) federal marshals, Siebold, supra, at 397; Morrison, 487 
U. S., at 676; (9) military judges, Weiss v. United States, 510 
U. S. 163, 170 (1994); (10) judges in Article I courts, Freytag, 
501 U. S., at 880–881; and (11) the general counsel of the De
partment of Transportation, Edmond, supra. Individual 
Members of the Court would add to the list the Federal Com
munication Commission’s managing director, the Federal 
Trade Commission’s “secretary,” the general counsel of the 
Commodity Futures Trading Commission, and more gener
ally, bureau chiefs, general counsels, and administrative law 
judges, see Freytag, supra, at 918–920 (Scalia, J., concur
ring in part and concurring in judgment), as well as “ordi
nary commissioned military officers,” Weiss, supra, at 182 
(Souter, J., concurring). 

Reading the criteria above as stringently as possible, I still 
see no way to avoid sweeping hundreds, perhaps thousands 
of high-level Government officials within the scope of the 
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Court’s holding, putting their job security and their adminis
trative actions and decisions constitutionally at risk. To 
make even a conservative estimate, one would have to begin 
by listing federal departments, offices, bureaus, and other 
agencies whose heads are by statute removable only “for 
cause.” I have found 48 such agencies, which I have listed 
in Appendix A, infra. Then it would be necessary to iden
tify the senior officials in those agencies ( just below the top) 
who themselves are removable only “for cause.” I have 
identified 573 such high-ranking officials, whom I have listed 
in Appendix B, infra. They include most of the leader
ship of the Nuclear Regulatory Commission (including that 
agency’s executive director as well as the directors of its Of
fice of Nuclear Reactor Regulation and Office of Enforce
ment), virtually all of the leadership of the Social Security 
Administration, the executive directors of the Federal En
ergy Regulatory Commission and the Federal Trade Com
mission, as well as the general counsels of the Chemical 
Safety Board, the Federal Mine Safety and Health Review 
Commission, and the National Mediation Board. 

This list is a conservative estimate because it consists only 
of career appointees in the Senior Executive Service (SES), 
see 5 U. S. C. §§ 2101a, 3132(a)(2), a group of high-ranking 
officials distinct from the “competitive service,” see § 2102(a) 
(1)(C), who “serve in the key positions just below the top 
Presidential appointees,” Office of Personnel Management, 
About the SES, online at http://www.opm.gov/ses/about_ses/ 
index.asp; and who are, without exception, subject to “re
moval” only for cause, §§ 7542–7543; see also § 2302(a)(2) 
(substantially limiting conditions under which “a career ap
pointee position in the Senior Executive Service” may be 
“transfer[red], or reassign[ed]”). SES officials include, for 
example, the Director of the Bureau of Prisons, the Director 
of the National Drug Intelligence Center, and the Director of 
the Office of International Monetary Policy in the Treasury 
Department. See Senate Committee on Homeland Security 
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and Governmental Affairs, United States Government Policy 
and Supporting Positions 99, 103, 129 (2008) (hereinafter 
Plum Book). And by virtually any definition, essentially 
all SES officials qualify as “inferior officers,” for their du
ties, as defined by statute, require them to “direc[t] the 
work of an organizational unit,” carry out high-level manage
rial functions, or “otherwise exercis[e] important policy
making, policy-determining, or other executive functions.” 
§ 3132(a)(2) (emphasis added). Cf. ante, at 484 (describing 
an “inferior officer” as someone who “determines the policy 
and enforces the laws of the United States”); ante, at 506–507 
(acknowledging that career SES appointees in independent 
agencies may be rendered unconstitutional in future cases). 
Is the SES exempt from today’s rule or is it not? The 
Court, after listing reasons why the SES may be different, 
simply says that it will not “address” the matter. Ante, 
at 507. Perhaps it does not do so because it cannot do so 
without revealing the difficulty of distinguishing the SES 
from the Accounting Board and thereby also revealing the 
inherent instability of the legal rule it creates. 

The potential list of those whom today’s decision affects is 
yet larger. As Justice Scalia has observed, administra
tive law judges (ALJs) “are all executive officers.” Freytag, 
501 U. S., at 910 (opinion concurring in part and concurring 
in judgment) (emphasis deleted); see also, e. g., id., at 881 
(majority opinion) (“[A] [tax-court] special trial judge is an 
‘inferior Officer’ ”); Edmond, 520 U. S., at 654 (“[M]ilitary 
trial and appellate judges are [inferior] officers”). But 
cf. ante, at 507, n. 10. And ALJs are each removable “only 
for good cause established and determined by the Merit Sys
tems Protection Board,” 5 U. S. C. §§ 7521(a)–(b). But the 
members of the Merit Systems Protection Board are them
selves protected from removal by the President absent good 
cause. § 1202(d). 

My research reflects that the Federal Government relies 
on 1,584 ALJs to adjudicate administrative matters in over 
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25 agencies. See Appendix C, infra; see also Memorandum 
of Juanita Love, Office of Personnel Management, to Su
preme Court Library (May 28, 2010) (available in Clerk of 
Court’s case file). These ALJs adjudicate Social Security 
benefits, employment disputes, and other matters highly im
portant to individuals. Does every losing party before an 
ALJ now have grounds to appeal on the basis that the decision 
entered against him is unconstitutional? Cf. ante, at 507, 
n. 10 (“[O]ur holding also does not address” this question). 

And what about the military? Commissioned military of
ficers “are ‘inferior officers.’ ” Weiss, 510 U. S., at 182 (Sou
ter, J., concurring); id., at 169–170 (majority opinion). There 
are over 210,000 active-duty commissioned officers currently 
serving in the Armed Forces. See Dept. of Defense, Active 
Duty Military Personnel by Rank (Apr. 30, 2010), online at 
http://siadapp.dmdc.osd.mil/personnel/MILITARY/rg1004.pdf. 
Numerous statutory provisions provide that such officers 
may not be removed from office except for cause (at least 
in peacetime). See, e. g., 10 U. S. C. §§ 629–632, 804, 1161, 
1181–1185. And such officers can generally be so removed 
only by other commissioned officers, see §§ 612, 825, 1187, 
who themselves enjoy the same career protections. 

The majority might simply say that the military is differ
ent. But it will have to explain how it is different. It is 
difficult to see why the Constitution would provide a Presi
dent who is the military’s “commander-in-chief,” Art. II, § 2, 
cl. 1, with less authority to remove “inferior” military “offi
cers” than to remove comparable civil officials. See Bar
ron & Lederman, The Commander in Chief at the Lowest 
Ebb—A Constitutional History, 121 Harv. L. Rev. 941, 1102– 
1106 (2008) (describing President’s “superintendence prerog
ative” over the military). Cf. ante, at 507 (not “expressing 
any view whatever” as to whether military officers’ author
ity is now unconstitutional). 

The majority sees “no reason . . . to  address whether” any 
of “these positions,” “or any others,” might be deemed un
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constitutional under its new rule, preferring instead to leave 
these matters for a future case. Ante, at 507. But what is 
to happen in the meantime? Is the work of all these various 
officials to be put on hold while the courts of appeals deter
mine whether today’s ruling applies to them? Will Con
gress have to act to remove the “for cause” provisions? 
Cf. Buckley, 424 U. S., at 142–143. Can the President then 
restore them via executive order? And, still, what about 
the military? A clearer line would help avoid these practi
cal difficulties. 

The majority asserts that its opinion will not affect the 
Government’s ability to function while these many questions 
are litigated in the lower courts because the Court’s holding 
concerns only “the conditions under which th[e]se officers 
might someday be removed.” Ante, at 508. But this case 
was not brought by federal officials challenging their poten
tial removal. It was brought by private individuals who 
were subject to regulation “ ‘here-and-now’ ” and who “object 
to the” very “existence” of the regulators themselves. 
Ante, at 513, 490 (emphasis added). And those private indi
viduals have prevailed. Thus, any person similarly regu
lated by a federal official who is potentially subject to the 
Court’s amorphous new rule will be able to bring an “ ‘im
plied private right of action directly under the Constitution’ ” 
“seeking . . . a  declaratory judgment that” the official’s ac
tions are “unconstitutional and an injunction preventing the” 
official “from exercising [his] powers.” Ante, at 491, n. 2, 
487; cf., e. g., Legal Services Corporation v. Velazquez, 531 
U. S. 533, 546 (2001) (affirming grant of preliminary injunc
tion to cure, inter alia, a separation-of-powers violation); 
Youngstown Sheet & Tube Co., 343 U. S. 579 (same). Such 
a plaintiff need not even first exhaust his administrative rem
edies. Ante, at 489–491. 

Nor is it clear that courts will always be able to cure such 
a constitutional defect merely by severing an offending re
moval provision. For a court’s “ability to devise [such] a ju
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dicial remedy . . . often  depends on how clearly” the “back
ground constitutional rules at issue” have been “articulated”; 
severance will be unavailable “in a murky constitutional con
text,” which is precisely the context that the Court’s new 
rule creates. Ayotte v. Planned Parenthood of Northern 
New Eng., 546 U. S. 320, 329, 330 (2006). Moreover, “the 
touchstone” of the severability analysis “is legislative in
tent,” id., at 330, and Congress has repeatedly expressed its 
judgment “over the last century that it is in the best interest 
of the country, indeed essential, that federal service should 
depend upon meritorious performance rather than political 
service,” Civil Service Comm’n, 413 U. S., at 557; see also 
Bush v. Lucas, 462 U. S. 367, 380–388 (1983) (describing the 
history of “[c]ongressional attention to the problem of politi
cally motivated removals”). And so it may well be that 
courts called upon to resolve the many questions the majori
ty’s opinion raises will not only apply the Court’s new rule 
to its logical conclusion, but will also determine that the only 
available remedy to certain double for-cause problems is to 
invalidate entire agencies. 

Thus, notwithstanding the majority’s assertions to the con
trary, the potential consequences of today’s holding are wor
rying. The upshot, I believe, is a legal dilemma. To in
terpret the Court’s decision as applicable only in a few 
circumstances will make the rule less harmful but arbitrary. 
To interpret the rule more broadly will make the rule more 
rational, but destructive. 

III 

One last question: How can the Court simply assume with
out deciding that the SEC Commissioners themselves are 
removable only “for cause”? See ante, at 487 (“[W]e decide 
the case with th[e] understanding” “that the Commissioners 
cannot themselves be removed by the President except” for 
cause (emphasis added)). Unless the Commissioners them
selves are in fact protected by a “for cause” requirement, 
the Accounting Board statute, on the Court’s own reasoning, 
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is not constitutionally defective. I am not aware of any 
other instance in which the Court has similarly (on its own 
or through stipulation) created a constitutional defect in a 
statute and then relied on that defect to strike a statute 
down as unconstitutional. Cf. Alabama v. North Carolina, 
560 U. S. 330, 352 (2010) (opinion for the Court by Scalia, 
J.) (“We do not—we cannot—add provisions to a federal stat
ute . . .  especially [if] . . .  separation-of-powers concerns . . .  
would [thereby] arise”); The Anaconda v. American Sugar 
Refining Co., 322 U. S. 42, 46 (1944) (describing parties’ in
ability to “stipulate away” what “the legislation declares”). 

It is certainly not obvious that the SEC Commissioners 
enjoy “for cause” protection. Unlike the statutes establish
ing the 48 federal agencies listed in Appendix A, infra, the 
statute that established the Commission says nothing about 
removal. It is silent on the question. As far as its text is 
concerned, the President’s authority to remove the Commis
sioners is no different from his authority to remove the Sec
retary of State or the Attorney General. See Shurtleff, 189 
U. S., at 315 (“To take away th[e] power of removal . . . would 
require very clear and explicit language. It should not be 
held to be taken away by mere inference or implication”); see 
also Memorandum from David J. Barron, Acting Assistant 
Attorney General, Office of Legal Counsel, to the Principal 
Deputy Counsel to the President: Removability of the Fed
eral Coordinator for Alaska Natural Gas Transportation 
Projects, p. 2 (Oct. 23, 2009), online at http://justice.gov/olc/ 
2009/gas-transportproject.pdf (“[Where] Congress did not 
explicitly provide tenure protection . . . the President, con
sistent with . . .  settled principles, may remove . . . without 
cause”); The Constitutional Separation of Powers Between 
the President and Congress, 20 Op. Legal Counsel 124, 170 
(1996) (same). 

Nor is the absence of a “for cause” provision in the statute 
that created the Commission likely to have been inadvertent. 
Congress created the Commission during the 9-year period 
after this Court decided Myers, and thereby cast serious 
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doubt on the constitutionality of all “for cause” removal pro
visions, but before it decided Humphrey’s Executor, which 
removed any doubt in respect to the constitutionality of mak
ing commissioners of independent agencies removable only 
for cause. In other words, Congress created the SEC at a 
time when, under this Court’s precedents, it would have been 
unconstitutional to make the Commissioners removable 
only for cause. And, during that 9-year period, Congress 
created at least three major federal agencies without making 
any of their officers removable for cause. See 48 Stat. 885, 
15 U. S. C. § 78d (SEC); 48 Stat. 1066, 47 U. S. C. § 154 (Fed
eral Communications Commission); 46 Stat. 797 (Federal 
Power Commission) (re-formed post-Humphrey’s Executor 
as the Federal Energy Regulatory Commission with “for 
cause” protection, 91 Stat. 582, 42 U. S. C. § 7171). By way 
of contrast, only one month after Humphrey’s Executor was 
decided, Congress returned to its pre-Myers practice of in
cluding such provisions in statutes creating independent 
commissions. See § 3, 49 Stat. 451, 29 U. S. C. § 153 (estab
lishing National Labor Relations Board with an explicit 
removal limitation). 

The fact that Congress did not make the SEC Commission
ers removable “for cause” does not mean it intended to 
create a dependent, rather than an independent agency. 
Agency independence is a function of several different fac
tors, of which “for cause” protection is only one. Those fac
tors include, inter alia, an agency’s separate (rather than 
presidentially dependent) budgeting authority, its separate 
litigating authority, its composition as a multimember bipar
tisan board, the use of the word “independent” in its author
izing statute, and, above all, a political environment, reflect
ing tradition and function, that would impose a heavy 
political cost upon any President who tried to remove a 
commissioner of the agency without cause. See generally 
Breger & Edles 1135–1155. 

The absence of a “for cause” provision is thus not fatal to 
agency independence. Indeed, a “Congressional Research 
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Service official suggests that there are at least 13 ‘independ
ent’ agencies without a removal provision in their statutes.” 
Id., at 1143, n. 161 (emphasis added) (citing congressional tes
timony). But it does draw the majority’s rule into further 
confusion. For not only are we left without a definition of 
an “inferior officer,” but we are also left to guess which de
partment heads will be deemed by the majority to be subject 
to for-cause removal notwithstanding statutes containing no 
such provision. If any agency deemed “independent” will 
be similarly treated, the scope of the majority’s holding is 
even broader still. See Appendix D, infra (listing agencies 
potentially affected). 

The Court then, by assumption, reads into the statute 
books a “for cause removal” phrase that does not appear in 
the relevant statute and which Congress probably did not 
intend to write. And it does so in order to strike down, not 
to uphold, another statute. This is not a statutory construc
tion that seeks to avoid a constitutional question, but its op
posite. See Ashwander v. TVA, 297 U. S. 288, 347 (1936) 
(Brandeis, J., concurring) (“It is not the habit of the Court to 
decide questions of a constitutional nature unless absolutely 
necessary to a decision of the case” (internal quotation marks 
omitted)); NLRB v. Catholic Bishop of Chicago, 440 U. S. 
490, 500 (1979) (“[A]n Act of Congress ought not be construed 
to violate the Constitution if any other possible construction 
remains available”). 

I do not need to decide whether the Commissioners are in 
fact removable only “for cause” because I would uphold the 
Accounting Board’s removal provision as constitutional re
gardless. But were that not so, a determination that the 
silent SEC statute means no more than it says would prop
erly avoid the determination of unconstitutionality that the 
Court now makes. 

* * * 

In my view the Court’s decision is wrong—very wrong. 
As Parts II–A, II–B, and II–C of this opinion make clear, if 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 477 (2010) 549 

Appendix A to opinion of Breyer, J. 

the Court were to look to the proper functional and contex
tual considerations, it would find the Accounting Board pro
vision constitutional. As Part II–D shows, insofar as the 
Court instead tries to create a bright-line rule, it fails to do 
so. Its rule of decision is both imprecise and overly broad. 
In light of the present imprecision, it must either narrow 
its rule arbitrarily, leaving it to apply virtually alone to the 
Accounting Board, or it will have to leave in place a broader 
rule of decision applicable to many other “inferior officers” as 
well. In doing the latter, it will undermine the President’s 
authority. And it will create an obstacle, indeed pose a seri
ous threat, to the proper functioning of that workable Gov
ernment that the Constitution seeks to create—in provisions 
this Court is sworn to uphold. 

With respect I dissent. 

APPENDIXES 
A 

There are 24 stand-alone federal agencies (i. e., “depart
ments”) whose heads are, by statute, removable by the Presi
dent only “for cause.” Moreover, there are at least 24 
additional offices, boards, or bureaus situated within de
partments that are similarly subject, by statute, to for-
cause removal provisions. The chart below first lists the 24 
departments and then lists the 24 additional offices, boards, 
and bureaus. I have highlighted those instances in which a 
“for-cause” office is situated within a “for-cause” depart
ment—i. e., instances of “double for-cause” removal that are 
essentially indistinguishable from this case (with the notable 
exception that the Accounting Board may not be statutorily 
subject to two layers of for-cause removal, cf. Part III, 
supra). This list does not include instances of “double for-
cause” removal that arise in Article I courts, although such in
stances might also be affected by the majority’s holding, 
cf. ante, at 507, n. 10. Compare 48 U. S. C. §§ 1424(a), 1614(a), 
with 28 U. S. C. §§ 631(a), (i), and 18 U. S. C. §§ 23, 3602(a). 
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Department Statutory Removal Provision 

1 Chemical Safety Board 

“Any member of the Board, including the 
Chairperson, may be removed for ineffi
ciency, neglect of duty, or malfeasance in 
office.” 42 U. S. C. § 7412(r)(6)(B) 

2 
Commission on Civil 

Rights 

“The President may remove a member of 
the Commission only for neglect of duty 
or malfeasance in office.” 42 U. S. C. 
§ 1975(e) 

3 
Consumer Product 
Safety Commission 

“Any member of the Commission may be 
removed by the President for neglect of 
duty or malfeasance in office but for no 
other cause.” 15 U. S. C. § 2053(a) 

4 
Federal Energy 

Regulatory Commission 

“Members shall hold office for a term of 5 
years and may be removed by the Presi
dent only for inefficiency, neglect of duty, 
or malfeasance in office.” 42 U. S. C. 
§ 7171(b)(1) 

5 
Federal Labor Relations 

Authority 

“Members of the Authority shall be ap
pointed by the President by and with the 
advice and consent of the Senate, and may 
be removed by the President only upon 
notice and hearing and only for ineffi
ciency, neglect of duty, or malfeasance in 
office.” 5 U. S. C. § 7104(b) 

6 
Federal Maritime 

Commission 

“The President may remove a Com
missioner for inefficiency, neglect of duty, 
or malfeasance in office.” 46 U. S. C. 
§ 301(b)(3) 

7 
Federal Mine Safety and 

Health Review 
Commission 

“Any member of the Commission may be 
removed by the President for inefficiency, 
neglect of duty, or malfeasance in office.” 
30 U. S. C. § 823(b)(1) 

8 Federal Reserve Board 

“[E]ach member shall hold office for a 
term of fourteen years from the expiration 
of the term of his predecessor, unless 
sooner removed for cause by the Presi
dent.” 12 U. S. C. § 242 
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Department Statutory Removal Provision 

9 Federal Trade 
Commission 

“Any Commissioner may be removed by 
the President for inefficiency, neglect 
of duty, or malfeasance in office.” 15 
U. S. C. § 41 

10 Independent Medicare 
Advisory Board 

“Any appointed member may be removed 
by the President for neglect of duty or 
malfeasance in office, but for no other 
cause.” 124 Stat. 504 

11 Merit Systems 
Protection Board 

“Any member may be removed by the 
President only for inefficiency, neglect of 
duty, or malfeasance in office.” 5 U. S. C. 
§ 1202(d) 

12 National Labor 
Relations Board 

“Any member of the Board may be re
moved by the President, upon notice and 
hearing, for neglect of duty or malfeasance 
in office, but for no other cause.” 29 
U. S. C. § 153(a) 

13 
National Mediation 

Board 

“A member of the Board may be removed 
by the President for inefficiency, neglect 
of duty, malfeasance in office, or ineligibil
ity, but for no other cause.” 45 U. S. C. 
§ 154 

14 
National Transportation 

Safety Board 

“The President may remove a member for 
inefficiency, neglect of duty, or malfea
sance in office.” 49 U. S. C. § 1111(c) 

15 
Nuclear Regulatory 

Commission 

“Any member of the Commission may be 
removed by the President for inefficiency, 
neglect of duty, or malfeasance in office.” 
42 U. S. C. § 5841(e) 

16 
Occupational Safety and 

Health Review 
Commission 

“A member of the Commission may be re
moved by the President for inefficiency, 
neglect of duty, or malfeasance in office.” 
29 U. S. C. § 661(b) 

17 Office of Special Counsel 

“The Special Counsel may be removed by 
the President only for inefficiency, ne
glect of duty, or malfeasance in office.” 5 
U. S. C. § 1211(b) 
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Department Statutory Removal Provision 

18 Postal Regulatory 
Commission 

“The Commissioners shall be chosen solely 
on the basis of their technical qualifica
tions, professional standing, and demon
strated expertise in economics, account
ing, law, or public administration, and may 
be removed by the President only for 
cause.” 39 U. S. C. § 502(a) 

19 Postal Service* 

“The exercise of the power of the Postal 
Service shall be directed by a Board of 
Governors composed of 11 members . . . .  
The Governors shall not be representa
tives of specific interests using the Postal 
Service, and may be removed only for 
cause.” 39 U. S. C. § 202 

20 Social Security 
Administration 

“[The] Commissioner may be removed 
from office only pursuant to a finding by 
the President of neglect of duty or malfea
sance in office.” 42 U. S. C. § 902(a)(3) 

21 United States Institute 
of Peace* 

“A member of the Board appointed under 
subsection (b)(5) . . . may be removed by 
the President . . . in  consultation with the 
Board, for conviction of a felony, malfea
sance in office, persistent neglect of du
ties, or inability to discharge duties.” 22 
U. S. C. § 4605(f) 

22 
United States 
Sentencing 
Commission 

“The Chair, Vice Chairs, and members of 
the Commission shall be subject to re
moval from the Commission by the Presi
dent only for neglect of duty or malfea
sance in office or for other good cause 
shown.” 28 U. S. C. § 991(a) 

23 Legal Services 
Corporation* 

“A member of the Board may be removed 
by a vote of seven members for malfea
sance in office or for persistent neglect of 
or inability to discharge duties, or for of
fenses involving moral turpitude, and for 
no other cause.” 42 U. S. C. § 2996c(e) 

*See Lebron v. National Railroad Passenger Corporation, 513 U. S. 
374 (1995). 
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Department Statutory Removal Provision 

24 State Justice Institute* 

“A member of the Board may be removed 
by a vote of seven members for malfea
sance in office, persistent neglect of, or in
ability to discharge duties, or for any of
fense involving moral turpitude, but for no 
other cause.” 42 U. S. C. § 10703(h) 

Office Within 
Department Statutory Removal Provision 

25 

Department of 
Agriculture: 

National Appeals 
Division 

“The Division shall be headed by a Direc
tor, appointed by the Secretary from 
among persons who have substantial ex
perience in practicing administrative 
law. . . . The Director shall not be subject 
to removal during the term of office, ex
cept for cause established in accordance 
with law.” 7 U. S. C. §§ 6992(b)(1)–(2) 

26 

Department of 
Agriculture: 

Regional Fishery 
Management Councils 

“The Secretary may remove for cause any 
member of a Council required to be ap
pointed by the Secretary . . . .”  16  
U. S. C. § 1852(b)(6) 

27 

Department of 
Commerce: 

Corporation for Travel 
Promotion† 

“The Secretary of Commerce may remove 
any member of the board [of the Corpora
tion] for good cause.” 124 Stat. 57 

28 Department of Defense: 
Office of Navy Reserve 

“The Chief of Navy Reserve is appointed 
for a term determined by the Chief of 
Naval Operations, normally four years, 
but may be removed for cause at any 
time.” 10 U. S. C. § 5143(c)(1) 

29 
Department of Defense: 
Office of Marine Forces 

Reserve 

“The Commander, Marine Forces Re
serve, is appointed for a term determined 
by the Commandant of the Marine Corps, 
normally four years, but may be removed 
for cause at any time.” 10 U. S. C. 
§ 5144(c)(1) 

*See Lebron v. National Railroad Passenger Corporation, 513 U. S. 
374 (1995). 

†See Lebron, supra. 
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Office Within 
Statutory Removal Provision 

Department 

“The Chief of Air Force Reserve is ap-Department of Defense: pointed for a period of four years, but may 30 Office of Air Force be removed for cause at any time.” 10Reserve U. S. C. § 8038(c)(1) 

“[A]n officer appointed as Director of the 
Department of Defense: Joint Staff of the National Guard Bureau 

31 Joint Staff of the serves for a term of four years, but may 
National Guard Bureau be removed from office at any time for 

cause.” 10 U. S. C. § 10505(a)(3)(A) 

“A member of the Board may be removed 
by the Secretary of Defense only forDepartment of Defense: 32 misconduct or failure to perform func-Board of Actuaries tions vested in the Board.” 10 U. S. C. 
§ 183(b)(3) (2006 ed., Supp. IV) 

“A member of the Board may be removed Department of Defense: by the Secretary of Defense for miscon-Medicare-Eligible 33 duct or failure to perform functions Retiree Health Care vested in the Board, and for no other rea-Board of Actuaries son.” 10 U. S. C. § 1114(a)(2)(A) 

Department of “The Chief Operating Officer may be re-Education: moved by . . . the President; or . . . the  Performance-Based Secretary, for misconduct or failure to34 Organization for the meet performance goals set forth in the Delivery of Federal performance agreement in paragraph (4).” Student Financial 20 U. S. C. § 1018(d)(3) Assistance 

35 

Federal Labor Relations 
Authority: 

Foreign Service Labor 
Relations Board (see 

supra, row 5) 

“The Chairperson [of the FLRA, who also 
chairs the Board] may remove any other 
Board member . . . for corruption, neglect 
of duty, malfeasance, or demonstrated inca
pacity to perform his or her functions . . . .” 
22 U. S. C. § 4106(e) 

36 

General Services 
Administration: 

Civilian Board of 
Contract Appeals (see 

supra, row 11) 

“Members of the Civilian Board shall be 
subject to removal in the same manner as 
administrative law judges, [i. e., ‘only for 
good cause established and determined by 
the Merit Systems Protection Board.’]” 
41 U. S. C. § 438(b)(2) (emphasis added) 
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Office Within 
Department Statutory Removal Provision 

37 

Department of Health 
and Human Services: 

National Advisory 
Council on National 

Health Service Corps 

“No member shall be removed, except for 
cause.” 42 U. S. C. § 254j(b) 

38 

Department of Health 
and Human Services: 
Medicare & Medicaid 

Office of the Chief 
Actuary 

“The Chief Actuary may be removed only 
for cause.” 42 U. S. C. § 1317(b)(1) 

39 

Department of 
Homeland Security: 
Office of the Coast 

Guard Reserve 

“An officer may be removed from the posi
tion of Director for cause at any time.” 
14 U. S. C. § 53(c)(1) 

40 

Department of the 
Interior: 

National Indian Gaming 
Commission 

“A Commissioner may only be removed 
from office before the expiration of the 
term of office of the member by the Presi
dent (or, in the case of associate member, 
by the Secretary) for neglect of duty, or 
malfeasance in office, or for other good 
cause shown.” 25 U. S. C. § 2704(b)(6) 

41 
Library of Congress: 
Copyright Royalty 

Judgeships 

“The Librarian of Congress may sanction 
or remove a Copyright Royalty Judge for 
violation of the standards of conduct 
adopted under subsection (h), misconduct, 
neglect of duty, or any disqualifying phys
ical or mental disability.” 17 U. S. C. 
§ 802(i) 

42 
Postal Service: 

Inspector General 
(see supra, row 19) 

“The Inspector General may at any time 
be removed upon the written concurrence 
of at least 7 Governors, but only for 
cause.” 39 U. S. C. § 202(e)(3) 

43 

Securities and Exchange 
Commission: 

Public Company 
Accounting Oversight 

Board 

“A member of the Board may be removed 
by the Commission from office . . . for good 
cause shown . . . .” 15 U. S. C. § 7211(e)(6) 
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Office Within 
Statutory Removal Provision 

Department 

44 

Social Security 
Administration: 

Office of the Chief 
Actuary 

(see supra, row 20) 

“The Chief Actuary may be removed only 
for cause.” 42 U. S. C. § 902(c)(1) 

45 
Department of State: 

Foreign Service 
Grievance Board 

“The Secretary of State may, upon writ
ten notice, remove a Board member for 
corruption, neglect of duty, malfeasance, 
or demonstrated incapacity to perform his 
or her functions, established at a hearing 
(unless the right to a hearing is waived 
in writing by the Board member).” 22 
U. S. C. § 4135(d) 

46 

Department of 
Transportation: 

Air Traffic Services 
Committee 

“Any member of the Committee may be 
removed for cause by the Secretary.” 49 
U. S. C. § 106(p)(6)(G) 

47 

Department of 
Transportation: 

Surface Transportation 
Board 

“The President may remove a member for 
inefficiency, neglect of duty, or malfea
sance in office.” 49 U. S. C. § 701(b)(3) 

48 

Department of Veterans 
Affairs: 

Board of Veterans’ 
Appeals 

“The Chairman may be removed by the 
President for misconduct, inefficiency, ne
glect of duty, or engaging in the practice 
of law or for physical or mental disability 
which, in the opinion of the President, 
prevents the proper execution of the 
Chairman’s duties. The Chairman may 
not be removed from office by the Presi
dent on any other grounds.” 38 U. S. C. 
§ 7101(b)(2) 

B 

The table that follows lists the 573 career appointees in 
the SES who constitute the upper level management of 
the independent agencies listed in Appendix A, supra. Each 
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of these officials is, under any definition—including the 
Court’s—an inferior officer, and is, by statute, subject to two 
layers of for-cause removal. See supra, at 539–543. 

The data are organized into three columns: The first col
umn lists the “office” to which the corresponding official is 
assigned within the respective agency and, where available, 
the provision of law establishing that office. Cf. supra, at 
539 (citing Mouat, 124 U. S., at 307–308; Germaine, 99 U. S., 
at 510). The second and third columns respectively list the 
career appointees in each agency who occupy “general” and 
“reserved” SES positions. A “general” position is one that 
could be filled by either a career appointee or by a noncareer 
appointee were the current (career) occupant to be replaced. 
See 5 U. S. C. § 3132(b)(1). Because 90% of all SES positions 
must be filled by career appointees, § 3134(b), “most General 
positions are filled by career appointees,” Plum Book 200. 
A “reserved” position, by contrast, must always be filled by 
a career appointee. § 3132(b)(1). The data for the “general 
position” column come from the 2008 Plum Book, a quadren
nial manual prepared by the congressional committees re
sponsible for Government oversight. See supra, at 541–542. 
Positions listed as vacant in that source are not included. 
The data for the “reserved position” column come from a list 
periodically published by the Office of Personnel Manage
ment and last published in 2006. See 72 Fed. Reg. 16154– 
16251 (2007); § 3132(b)(4). Given the Federal Government’s 
size and the temporal lag between the underlying sources, 
the list that follows is intended to be illustrative, not exact. 

Nuclear Regulatory Commission (192) 

Office General Position Reserved Position 

Office of the 
Executive Director 

for Operations 
10 CFR § 1.32 (2009) 

Executive Director 
Director of Nuclear 
Security Projects 

Deputy Executive 
Director for Reactor and 
Preparedness Programs 
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Office General Position Reserved Position 

Office of the 

Deputy Executive 
Director for Materials, 
Waste, Research, State, 
Tribal, and Compliance 

Programs 

Executive Director 
for Operations— 

Continued 

Deputy Executive 
Director for Corporate 

Management 

Assistant for Operations 

Director for Strategic 
Organizational Planning 

and Optimization 

Office of the 
Secretary Secretary 

10 CFR § 1.25 

Director, Division of 
Chief Financial Officer Planning, Budget and 

Analysis 

Office of the Chief 
Financial Officer 

Director, Division of 
Financial Services 

10 CFR § 1.31 Deputy Chief Financial 
Officer 

Director, Division of 
Financial Management 

Deputy Inspector General 

Office of the Assistant Inspector General 
Inspector General for Audits 

10 CFR § 1.12 
Assistant Inspector General 

for Investigations 

Office of the General Director, Commission 
Counsel General Counsel Adjudicatory Technical 

10 CFR § 1.23 Support 
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Office General Position Reserved Position 

Deputy General Counsel 
Deputy Assistant General 

Counsel for Rulemaking and 
Fuel Cycle 

Solicitor 
Deputy Assistant General 

Counsel for Administration 

Associate General Counsel 
for Licensing and 

Regulation 

Assistant General Counsel 
for Operating Reactors 

Assistant General Counsel 
for Rulemaking and Fuel 

Cycle 

Office of the General 
Counsel— 
Continued 

Assistant General Counsel 
for Legal Counsel, 

Legislation, and Special 
Projects 

Associate General Counsel 
for Hearings, 

Enforcement, and 
Administration 

Assistant General Counsel 
for New Reactor 

Programs 

Assistant General Counsel 
for Operating Reactors 

Assistant General Counsel 
for the High-Level Waste 

Repository Programs 

Office of 
Commission 

Appellate 
Adjudication 

10 CFR § 1.24 

Director 

Office of Congres
sional Affairs 
10 CFR § 1.27 

Director 
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Office General Position Reserved Position 

Office of Public 
Affairs 

10 CFR § 1.28 
Director 

Office of 
International 

Programs 
10 CFR § 1.29 

Director 

Deputy Director 

Office of 
Investigations 
10 CFR § 1.36 

Director Deputy Director 

Office of 
Enforcement 
10 CFR § 1.33 

Director 

Office of 
Administration 
10 CFR § 1.34 

Director Deputy Director 

Director, Division of 
Contracts 

Director, Division of 
Administrative Services 

Director, Division of 
Facilities and Security 

Office of Human 
Resources 

10 CFR § 1.39 

Director 

Deputy Director 

Associate Director for 
Training and Development 

Office of Information 
Services 

10 CFR § 1.35 

Director Deputy Director 

Director, Information and 
Records Services Division 

Director, High-Level Waste 
Business and Program 

Integration Staff 

Director, Business Process 
Improvement and 

Applications 
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Office General Position Reserved Position 

Office of 
Information 
Services— 
Continued 

Director, Program 
Management, Policy 

Development and Analysis 
Staff 

Director, Infrastructure and 
Computer Operations 

Office of Nuclear 
Security and 

Incident Response 
10 CFR § 1.46 

Director Deputy Director (2) 

Director, Program 
Management, Policy 

Development 

(Division of Security 
Policy) 

Director 

Deputy Director 

Project Director, Nuclear 
Security Policy 

Project Director, Nuclear 
Security Operations 

Deputy Director for 
Material Security 

Deputy Director for 
Reactor Security and 

Rulemaking 

(Division of 
Preparedness and 

Response) 

Director 

Deputy Director (2) 

Deputy Director for 
Emergency Preparedness 

(Division of Security 
Operations) 

Director 

Deputy Director for 
Security Oversight 

Deputy Director for 
Security Programs 
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Office General Position Reserved Position 

Office of Nuclear 
Reactor Regulation 

10 CFR § 1.43 

Director 
Director, Program 
Management, etc. 

Deputy Director 
Deputy Director, Program 

Management, etc. 

Associate Director, 
Operating Reactor 

Oversight and Licensing 

Associate Director, Risk 
Assessment and New 

Projects 

Associate Director, 
Engineering and Safety 

Systems 

(Division of Safety 
Systems) 

Director 

Deputy Director (2) 

(Division of License 
Renewal) 

Director 

Deputy Director 

(Division of 
Operating Reactor 

Licensing) 

Director 

Deputy Director (2) 

(Division of 
Inspection and 

Regional Support) 

Director 

Deputy Director (2) 

(Division of New 
Reactor Licensing) 

Director 

Deputy Director (2) 

(Division of 
Engineering) 

Director 

Deputy Director (3) 

(Division of Risk 
Assessment) 

Director 

Deputy Director (2) 

(Division of Policy 
and Rulemaking) 

Director 

Deputy Director (2) 
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Office General Position Reserved Position 

(Division of 
Component 
Integrity) 

Director 

Deputy Director 

Office of New 
Reactors 

10 CFR § 1.44 

Director Assistant to the Director for 
Transition Management 

Office of Nuclear 
Material Safety and 

Safeguards 
10 CFR § 1.42 

Director Director, Program 
Planning, etc. 

Deputy Director 

(Division of Fuel 
Cycle Safety and 

Safeguards) 

Chief, Special Projects 
Branch 

Chief, Safety and 
Safeguards Support Branch 

Chief, Fuel Cycle Facilities 
Branch 

(Division of 
Industrial and 

Medical Nuclear 
Safety) 

Chief, Rulemaking and 
Guidance Branch 

Chief, Materials Safety and 
Inspection Branch 

(Division of High 
Level Waste 

Repository Safety) 

Deputy Director, Licensing 
and Inspection 

Deputy Director, Technical 
Review Directorate (2) 

(Spent Fuel Project 
Office) 

Deputy Director, Technical 
Review Directorate 

Deputy Director, Licensing 
and Inspection 

Office of Federal 
and State Materials 
and Environmental 

Management 
Programs 

10 CFR § 1.41 

Director Deputy Director 

Director, Program 
Planning, etc. 
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Office General Position Reserved Position 

(Division of Waste 
Management and 

Environmental 
Protection) 

Director 

Deputy Director, 
Decommissioning (2) 

Deputy Director, 
Environmental 
Protection (2) 

Chief, Environmental and 
Performance Assessment 

(Division of 
Materials Safety 

and State 
Agreements) 

Director 

Deputy Director 

(Division of 
Intergovernmental 

Liaison and 
Rulemaking) 

Director 

Deputy Director 

Office of Nuclear 
Regulatory 
Research 

10 CFR § 1.45 

Director 
Director, Program 
Management, etc. 

Deputy Director 
Deputy Director for 

Materials Engineering 

Regional 
Administrator (4) 

Deputy Director for 
Engineering Research 

Applications 

Deputy Director for New 
Reactors and 

Computational Analysis 

Deputy Director for 
Probabilistic Risk and 

Applications 

Deputy Director for 
Operating Experience and 

Risk Analysis 

Deputy Director for 
Radiation Protection, 

Environmental Risk and 
Waste Management 
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Office General Position Reserved Position 

(Division of 
Engineering 
Technology) 

Chief, Generic Safety 
Issues Branch 

Chief, Electrical, 
Mechanical, and Materials 

Branch 

Chief, Structural and 
Geological Engineering 

Branch 

Chief, Materials 
Engineering Branch 

Chief, Engineering 
Research Applications 

Branch 

(Division of Systems 
Analysis and 
Regulatory 

Effectiveness) 

Deputy Director 

Chief, Advanced Reactors 
and Regulatory 

Effectiveness 

Chief, Safety Margins and 
Systems Analysis Branch 

Chief, Radiation 
Protection, etc. 

(Division of Risk 
Analysis and 
Application) 

Deputy Director 

Chief, Operating 
Experience Risk Analysis 

Branch 

Chief, Probabilistic Risk 
Analysis Branch 

(Division of Risk 
Assessment and 
Special Projects) 

Director 

Assistant Director (2) 

(Division of Fuel, 
Engineering and 

Radiological 
Research) 

Director 

Assistant Director 
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Office General Position Reserved Position 

Office of Small 
Business and Civil 

Rights 
10 CFR § 1.37 

Director 

Advisory 
Committee on 

Reactor Safeguards 
10 CFR § 1.13 

Executive Director Deputy Executive Director 

Regional Offices 
10 CFR § 1.47 

Deputy Regional 
Administrator (5) 

Director, Division of Fuel 
Facility Inspection 

Director, Division of 
Reactor Projects (4) 

Deputy Director, Division of 
Reactor Projects (5) 

Director, Division of 
Reactor Safety (4) 

Deputy Director, Division of 
Reactor Safety (4) 

Director, Division of 
Nuclear Materials Safety (3) 

Deputy Director, Division of 
Nuclear Materials Safety 

Deputy Director, Division of 
Radiation Safety, etc. 

Social Security Administration (143) 

Office General Position Reserved Position 

Office of the 
Commissioner 

33 Fed. Reg. 5828 
(1968) 

Executive Counselor to 
the Commissioner 

Deputy Chief of Staff 

Director for Regulations 
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Office General Position Reserved Position 

Office of the 
Commissioner— 

Continued 

Senior Advisor to the 
Commissioner 

Senior Advisor to the 
Deputy Commissioner 

Office of 
International 

Programs 
63 Fed. Reg. 41888 

(1998) 

Associate Commissioner 
for International 

Programs 

Office of Executive 
Operations 

56 Fed. Reg. 15888 
(1991) 

Assistant Inspector 
General 

Office of the Chief 
Actuary 

42 U. S. C. § 902(c)(1) 

Chief Actuary 

Deputy Chief Actuary, 
Long-Range 

33 Fed. Reg. 5828 Deputy Chief Actuary, 
Short-Range 

Office of the Chief 
Information Officer 
33 Fed. Reg. 5829 

Deputy Chief Information 
Officer 

Director, Office of 
Information Technology 

Systems Review 

Office of 
Information 
Technology 
Investment 

Management 

Associate Chief 
Information Officer 

Office of Budget, 
Finance and 

Deputy Commissioner 

Management 
60 Fed. Reg. 22099 

(1995) 

Assistant Deputy 
Commissioner 

Office of Acquisition 
and Grants 

60 Fed. Reg. 22099 
Associate Commissioner 
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Office General Position Reserved Position 

Office of Budget 
60 Fed. Reg. 22099 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of Facilities 
Management 

60 Fed. Reg. 22099 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of Financial 
Policy and 
Operations 

56 Fed. Reg. 15888 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of 
Publications and 

Logistics 
Management 

60 Fed. Reg. 22099 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of 
Communications 

62 Fed. Reg. 9476 
(1997) 

Assistant Deputy 
Commissioner 

Press Officer 

Office of 
Communications 

Planning and 
Technology 

63 Fed. Reg. 15476 

Associate Commissioner 

Office of Public 
Inquiries 

62 Fed. Reg. 9477 
Associate Commissioner 

Office of Disability 
Adjudication and 

Review 

Deputy Commissioner 

Assistant Deputy 
Commissioner 

Office of Appellate 
Operations 

53 Fed. Reg. 29778 
(1988) 

Executive Director 
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Office General Position Reserved Position 

Office of the General 
Counsel 

65 Fed. Reg. 39218 
(2000) 

Deputy General Counsel 

Office of General 
Law 

65 Fed. Reg. 39218 
Associate General Counsel 

Office of Public 
Disclosure 

67 Fed. Reg. 63186 
(2002) 

Executive Director 

Office of Regional 
Chief Counsels 

65 Fed. Reg. 39219 
Regional Chief Counsel (7) 

Office of Human Deputy Commissioner 

Resources 
60 Fed. Reg. 22128 

Assistant Deputy 
Commissioner 

Office of Civil 
Rights and Equal 

Opportunity 
60 Fed. Reg. 22128 

Associate Commissioner 

Office of Labor Associate Commissioner 

Management and 
Employee Relations 

Deputy Associate 
Commissioner 

Office of Personnel 
60 Fed. Reg. 22128 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of Training 
60 Fed. Reg. 22128 

Associate Commissioner 

Office of the 
Inspector General 
42 U. S. C. § 902(e) 
60 Fed. Reg. 22133 

Deputy Inspector General 

Counsel to the Inspector 
General 
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Office General Position Reserved Position 

Office of Audits 
60 Fed. Reg. 22133 

Assistant Inspector 
General for Audit 

Deputy Assistant 
Inspector General for 

Audit 

Assistant Inspector 
General 

Office of 
Investigations 

60 Fed. Reg. 22133 

Deputy Assistant 
Inspector General for 
Field Investigations 

Deputy Assistant 
Inspector General for 
National Investigative 

Operations 

Office of Legislation 
and Congressional 

Affairs 
60 Fed. Reg. 22152 

Senior Advisor to the 
Deputy Commissioner 

Office of Legislative 
Development 

65 Fed. Reg. 10846 
Associate Commissioner 

Office of Operations 
60 Fed. Reg. 22107 

Deputy Commissioner 

Assistant Deputy 
Commissioner 

Office of 
Automation Support 
60 Fed. Reg. 22108 

Associate Commissioner 

Associate Commissioner 

Office of Central 
Operations 

Deputy Associate 
Commissioner 

63 Fed. Reg. 32275 Assistant Associate 
Commissioner 
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Office General Position Reserved Position 

Office of Central 
Operations— 

Continued 

Assistant Associate 
Commissioner for 
Management and 

Operations Support 

Office of Disability 
Determinations 

67 Fed. Reg. 69288 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of Electronic 
Services 

66 Fed. Reg. 29618 
(2001) 

Associate Commissioner 

Office of Public 
Service and 

Operations Support 
59 Fed. Reg. 56511 

(1994) 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of Telephone 
Services 

60 Fed. Reg. 22108 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of Regional 
Commissioner 

60 Fed. Reg. 22108 

Regional 
Commissioner (10) 

Deputy Regional 
Commissioner (10) 

Assistant Regional 
Commissioner (15) 

Office of Retirement 
and Disability 

Policy 

Deputy Commissioner 

Assistant Deputy 
Commissioner (2) 

Senior Advisor for 
Program Outreach 

Office of Disability 
Programs 

67 Fed. Reg. 69289 
Associate Commissioner 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



572 FREE ENTERPRISE FUND v. PUBLIC COMPANY 
ACCOUNTING OVERSIGHT BD. 

Appendix B to opinion of Breyer, J. 

Office General Position Reserved Position 

Office of 
Employment 

Support Programs 
64 Fed. Reg. 19397 

(1999) 

Associate Commissioner 

Office of Income 
Security Programs 
67 Fed. Reg. 69288 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of Medical 
and Vocational 

Expertise 
Associate Commissioner 

Office of Research, 
Evaluation and 

Statistics 
61 Fed. Reg. 35847 

(1996) 

Associate Commissioner 

Office of Systems 
60 Fed. Reg. 22116 

Deputy Commissioner 

Assistant Deputy 
Commissioner 

Office of Disability 
Systems 

61 Fed. Reg. 35849 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of 
Supplemental 

Security Income 
Systems 

67 Fed. Reg. 37892 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of Earnings, 
Enumeration and 

Administrative 
Systems 

67 Fed. Reg. 37892 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of Enterprise 
Support, 

Architecture and 
Engineering 

67 Fed. Reg. 37892 

Associate Commissioner 

Deputy Associate 
Commissioner (2) 
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Office General Position Reserved Position 

Office of Retirement 
and Survivors 

Insurance Systems 
67 Fed. Reg. 37892 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of Systems 
Electronic Services 
66 Fed. Reg. 10766 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of Quality 
Performance 

63 Fed. Reg. 32035 

Deputy Commissioner Chief Quality Officer 

Assistant Deputy 
Commissioner 

Deputy Chief Quality 
Officer 

Deputy Associate 
Commissioner 

Office of Quality 
Data Management 

Associate Commissioner 

Office of Quality 
Improvement 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of Quality 
Review 

Associate Commissioner 

Deputy Associate 
Commissioner 

Office of the Chief 
Strategic Officer 

67 Fed. Reg. 79950 
Chief Strategic Officer 

National Labor Relations Board (60) 

Office General Position Reserved Position 

Office of the Board 
29 U. S. C. § 153(a) 

Director, Office of 
Representation Appeals 

and Advice 
Executive Secretary 

Solicitor 
Deputy Executive 

Secretary 

Deputy Chief Counsel to 
Board Member (4) 

Inspector General 
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Office General Position Reserved Position 

Office of the Board— 
Continued Chief Information Officer 

Office of the General 
Counsel 

29 U. S. C. § 153(d) 
Deputy General Counsel 

(Division of 
Enforcement 

Litigation) 

Associate General 
Counsel 

Deputy Associate General 
Counsel 

Deputy Associate General 
Counsel, Appellate Court 

Branch 

Director, Office of Appeals 

(Division of Advice) 

Associate General Counsel 

Deputy Associate General 
Counsel 

(Division of 
Administration) 

Director 

Deputy Director 

(Division of 
Operations 

Management) 

Associate General Counsel 

Deputy Associate General 

Assistant General 
Counsel (6) 

Regional Offices 
29 U. S. C. § 153(b) Regional Director (33) 

Federal Energy Regulatory Commission (44) 

Office General Position Reserved Position 

Office of the 
Executive Director 
18 CFR § 1.101(e) 

(2009) 

Executive Director 

Deputy Executive 
Director 

Deputy Chief Information 
Officer 

Office of General 
Counsel 

18 CFR § 1.101(f) 

General Counsel 

Deputy General Counsel 
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Office General Position Reserved Position 

Office of General 
Counsel— 
Continued 

Associate General 
Counsel (3) 

Deputy Associate 
General Counsel (4) 

Solicitor 

Office of Energy 
Market Regulation 

18 CFR 
§ 376.204(b)(2)(ii) 

Director 

Deputy Director 

Director, Tariffs and 
Market Development (3) 

Director, Policy Analysis 
and Rulemaking 

Director, Administration, 
Case Management, and 

Strategic Planning 

Office of Energy 
Projects 
18 CFR 

§ 376.204(b)(2)(iii) 

Director 
Director, Dam Safety and 

Inspections 

Principal Deputy Director 

Deputy Director 

Director, Hydropower 
Licensing 

Director, Pipeline 
Certificates 

Director, Gas 
Environment and 

Engineering 

Director, Hydropower 
Administration and 

Compliance 

Office of 
Enforcement 

18 CFR 
§ 376.204(b)(2)(vi) 

Director 
Chief Accountant and 
Director, Division of 

Financial Regulations 

Deputy Director 
Chief, Regulatory 
Accounting Branch 
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Office General Position Reserved Position 

Office of 
Enforcement— 

Continued 

Director, Investigations 

Deputy Director, 
Investigations 

Director, Audits 

Director, Energy Market 
Oversight 

Office of Electric 
Reliability 

18 CFR 
§ 376.204(b)(2)(iv) 

Director 

Deputy Director 

Director, Compliance 

Director, Logistics and 
Security 

Office of 
Administrative 

Litigation 
64 Fed. Reg. 51226 

(1999) 
68 Fed. Reg. 27056 

(2003) 

Director 

Director, Technical Division 

Director, Legal Division 

Senior Counsel for 
Litigation 

Federal Trade Commission (31) 

Office General Position Reserved Position 

Office of the 
Chairman 

16 CFR § 0.8 (2010) 
Secretary 

Office of the 
Executive Director 

16 CFR § 0.10 

Executive Director Deputy Executive Director 

Chief Financial Officer Chief Information Officer 

Office of the General 
Counsel 

16 CFR § 0.11 

Principal Deputy General 
Counsel 

Deputy General Counsel for 
Policy Studies 

Deputy General Counsel 
for Litigation 

Deputy General Counsel 
for Legal Counsel 
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Office General Position Reserved Position 

Office of 
International 

Affairs 
16 CFR § 0.20 

Director 

Deputy Director 

Bureau of 
Competition 

16 CFR § 0.16 

Associate Director 

Associate Director, Policy 

Assistant Director, 
Mergers (2) 

Assistant Director, 
Compliance 

Bureau of Consumer 
Protection 

16 CFR § 0.17 

Director Associate Director for 
International Division 

Deputy Director (2) 

Associate Director for 
Privacy and Identity 

Protection 

Associate Director for 
Advertising Practices 

Associate Director for 
Marketing Practices 

Associate Director for 
Financial Practices 

Associate Director for 
Consumer and Business 

Education 

Associate Director for 
Planning and Information 

Associate Director for 
Enforcement 

Bureau of 
Economics 

16 CFR § 0.18 

Deputy Director for 
Research and 

Development and 
Operations 
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Office General Position Reserved Position 

Bureau of 
Economics— 
Continued 

Deputy Director for 
Antitrust 

Associate Director for 
Consumer Protection and 

Research 

Office of the 
Inspector General 

16 CFR § 0.13 
Inspector General 

Consumer Product Safety Commission (16) 

Office General Position Reserved Position 

Office of the 
Executive Director 
16 CFR § 1000.18 

(2010) 

Deputy Executive 
Director 

Assistant Executive 
Director for Compliance and 

Administrative Litigation 

Chief Financial Officer 

Associate Executive 
Director for Field 

Operations 

Executive Assistant 

Office of Compliance 
and Field 

Operations 
16 CFR § 1000.21 

Deputy Director 

Office of Hazard 
Identification and 

Reduction 
16 CFR § 1000.25 

Assistant Executive 
Director 

Deputy Assistant Executive 
Director 

Associate Executive 
Director for Economic 

Analysis 

Associate Executive 
Director for Engineering 

Sciences 

Associate Executive 
Director for Epidemiology 
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Office General Position Reserved Position 

Directorate for 
Health Sciences 

16 CFR § 1000.27 

Associate Executive 
Director 

Directorate for 
Laboratory Sciences 

16 CFR § 1000.30 

Associate Executive 
Director 

Office of 
International 
Programs and 

Intergovernmental 
Affairs 

16 CFR § 1000.24 

Director 

Office of 
Information and 

Technology Services 
16 CFR § 1000.23 

Assistant Executive 
Director 

Office of the General 
Counsel 

16 CFR § 1000.14 
General Counsel 

Federal Labor Relations Authority (14) 

Office General Position Reserved Position 

Office of the 
Chairman 

5 CFR § 2411.10(a) 
(2010) 

Director, Human Resources, 
Policy and Performance 

Management 

Chief Counsel 

Senior Advisor 

Office of the 
Solicitor 

5 CFR § 2417.203(a) 
Solicitor 

Offices of Members 
5 U. S. C. § 7104(b) 

Chief Counsel (2) 

Office of the 
Executive Director 
5 U. S. C. § 7105(d) 

5 CFR § 2421.7 

Executive Director 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



580 FREE ENTERPRISE FUND v. PUBLIC COMPANY 
ACCOUNTING OVERSIGHT BD. 

Appendix B to opinion of Breyer, J. 

Office General Position Reserved Position 

Federal Service 
Impasses Panel 

5 U. S. C. § 7119(c) 
Executive Director 

Office of the 
General Counsel 

5 U. S. C. § 7104(f) 
Deputy General Counsel 

Regional Offices 
5 U. S. C. § 7105(d) 

5 CFR § 2421.6 
Regional Director (5) 

National Transportation Safety Board (14) 

Office General Position Reserved Position 

Office of the 
Managing Director 
49 CFR § 800.2(c) 

(2009) 

Managing Director 

Associate Managing 
Director for Quality 

Assurance 

Office of the 
General Counsel 

49 CFR § 800.2(c) 
General Counsel 

Office of 
Administration 

60 Fed. Reg. 61488 

Director 

Director, Bureau of 
Accident Investigation 

Office of Aviation 
Safety 

49 CFR § 800.2(e) 

Deputy Director, 
Technology and Investment 

Operations 

Deputy Director, Regional 
Operations 

Office of Research 
and Engineering 
49 CFR § 800.2( j) 

Director 

Deputy Director 

Office of Chief 
Financial Officer 

49 U. S. C. § 1111(h) 
49 CFR § 800.28 

Chief Financial Officer 
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Office General Position Reserved Position 

Office of Safety 
Recommendations 

and 
Accomplishments 
49 CFR § 800.2(k) 

Director 

Office of Railroad, 
Pipeline and 
Hazardous 
Materials 

Investigations 49 
CFR §§ 800.2(f), (i) 

Director 

National 
Transportation 
Safety Board 

Academy 
49 U. S. C. § 1117 

Director 

President and Academic 
Dean 

Performance-Based Organization for the Delivery of Federal Student 
Financial Assistance (13) 

Office General Position Reserved Position 

Office of the Chief 
Operating Officer 

20 U. S. C. 
§§ 1018(d)–(e) 

Deputy Chief Operating 
Officer 

Director, Student Aid 
Awareness 

Chief Financial Officer 

Chief Compliance Officer 

Director, Policy Liaison 
and Implementation Staff 

Audit Officer 

Director, Financial 
Management Group 

Director, Budget Group 

Deputy Chief Information 
Officer 

Director, Application 
Development Group 
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Office General Position Reserved Position 

Office of the Chief 
Operating Officer— 

Continued 

Internal Review Officer 

Director, Strategic 
Planning and Reporting 

Group 

Senior Adviser 

Merit Systems Protection Board (11) 

Office General Position Reserved Position 

Office of the Clerk of 
the Board 

5 CFR § 1200.10(a)(4) 
(2010) 

Clerk of the Board 

Office of Financial 
and Administrative 

Management 
5 CFR 

§ 1200.10(a)(8) 

Director 

Office of Policy and 
Evaluation 

5 CFR 
§ 1200.10(a)(6) 

Director 

Office of 
Information 
Resources 

Management 
5 CFR 

§ 1200.10(a)(9) 

Director 

Office of Regional 
Operations 

5 CFR 
§ 1200.10(a)(1) 

Director 

Regional Director (6) 
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Office of Special Counsel (8) 

Office General Position Reserved Position 

Office of Special 
Counsel 

5 U. S. C. § 1211 

Deputy Special Counsel 
Associate Special Counsel 

for Investigation and 
Prosecution (3) 

Senior Associate Special 
Counsel for Investigation 

and Prosecution 

Associate Special Counsel, 
Planning and Oversight 

Associate Special Counsel 
for Legal Counsel and 

Policy 

Director of Management 
and Budget 

Postal Regulatory Commission (10)* 

Office General Position Reserved Position 

Office of the 
General Counsel 
39 CFR § 3002.13 

(2009) 

General Counsel 

Assistant General Counsel 

Office of 
Accountability and 

Compliance 

Director 

Assistant Director, 
Analysis and Pricing 

Division 

Assistant Director, 
Auditing and Costing 

Division 

*The officers in this agency are part of the “excepted service,” but enjoy 
tenure protection similar to that enjoyed by career SES appointees. See 
5 U. S. C. § 2302(a)(2)(B); Plum Book, p. v (distinguishing “excepted serv
ice” from “Schedule C”); id., at 202 (describing schedule C positions). 
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Office General Position Reserved Position 

Office of Public 
Affairs and 

Governmental 
Relations 

39 CFR § 3002.15 

Director 

Office of the 
Secretary and 
Administration 

48 Fed. Reg. 13167 
(1983) 

Secretary and Director 

Assistant Director, Human 
Resources and 
Infrastructure 

Assistant Director, 
Strategic Planning, etc. 

Office of the 
Inspector General 
39 CFR § 3002.16 

Inspector General 

Federal Maritime Commission (8) 

Office General Position Reserved Position 

Office of the 
Managing Director 
46 CFR § 501.3(h) 

(2010) 
75 Fed. Reg. 29452 

(2010) 

Director 

Office of the 
Secretary 

46 CFR § 501.3(c) 
Secretary 

Office of the 
General Counsel 

46 CFR § 501.3(d) 

Deputy General Counsel for 
Reports, Opinions and 

Decisions 

Bureau of 
Certification and 

Licensing 
46 CFR § 501.3(h)(5) 

Director 

Bureau of Trade 
Analysis 

46 CFR § 501.3(h)(6) 
Director 
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Office General Position Reserved Position 

Bureau of 
Enforcement 

46 CFR § 501.3(h)(7) 

Director 

Deputy Director 

Office of 
Administration 

70 Fed. Reg. 7660 
(2005) 

Director 

Surface Transportation Board (4) 

Office General Position Reserved Position 

Office of the 
Chairman 

49 CFR § 1011.3 
(2009) 

Director of Public 
Assistance, Governmental 

Affairs and Compliance 

Office of the 
General Counsel 

49 CFR 
§ 1011.6(c)(3) 

General Counsel 

Deputy General Counsel 

Office of 
Proceedings 

49 CFR § 1011.6(h) 
Director 

Federal Mine Safety and Health Review Commission (1) 

Office General Position Reserved Position 

Office of the 
General Counsel 

29 CFR § 2706.170(c) 
(2009) 

General Counsel 

Chemical Safety and Hazard Investigation Board (1) 

Office General Position Reserved Position 

Office of the 
General Counsel 

40 CFR § 1600.2(b)(3) 
(2009) 

General Counsel 
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National Mediation Board (1) 

Office General Position Reserved Position 

Office of the 
General Counsel 

29 CFR § 1209.06(e) 
(2009) 

General Counsel 

Commission on Civil Rights (1) 

Office General Position Reserved Position 

Office of the Staff 
Director 

42 U. S. C. 
§ 1975b(a)(2)(A) 

Associate Deputy Staff 
Director 

Board of Veterans Appeals (1) 

Office General Position Reserved Position 

Office of the Vice 
Chairman 

38 U. S. C. § 7101(a) 
Vice Chairman 

C 
According to data provided by the Office of Personnel 

Management, reprinted below, there are 1,584 ALJs in the 
Federal Government. Each of these ALJs is an inferior of
ficer and each is subject, by statute, to two layers of for-cause 
removal. See supra, at 542–543. The table below lists the 
28 federal agencies that rely on ALJs to adjudicate indi
vidual administrative cases. The source is available in the 
Clerk of Court’s case file. See supra, at 543. 

AGENCY 
TOTAL NUMBER 

OF ALJs 

Commodity Futures Trading Commission 2 

Department of Agriculture 4 
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AGENCY 
TOTAL NUMBER 

OF ALJs 

Department of Education 1 

Department of Health and Human Services 
(Departmental Appeals Board) 

7 

Department of Health and Human Services 
(Food and Drug Administration) 

1 

Department of Health and Human Services 
(Office of Medicare Hearings and Appeals) 

65 

Department of Homeland Security (United 
States Coast Guard) 

6 

Department of Housing and Urban Development 2 

Department of the Interior 9 

Department of Justice (Drug Enforcement 
Administration) 

3 

Department of Justice (Executive Office for 
Immigration Review) 

1 

Department of Labor (Office of the Secretary) 44 

Department of Transportation 3 

Environmental Protection Agency 4 

Federal Communications Commission 1 

Federal Energy Regulatory Commission 14 

Federal Labor Relations Authority 3 

Federal Maritime Commission 1 

Federal Mine Safety and Health Review 
Commission 

11 

Federal Trade Commission 1 

International Trade Commission 6 

National Labor Relations Board 39 

National Transportation Safety Board 4 

Occupational Safety and Health Review 
Commission 

12 

Office of Financial Institution Adjudication 1 

Securities and Exchange Commission 4 
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AGENCY 
TOTAL NUMBER 

OF ALJs 

Social Security Administration 1,334 

United States Postal Service 1 

TOTAL 1,584 

D 
The table below lists 27 departments and other agencies 

the heads of which are not subject to any statutory for-cause 
removal provision, but that do bear certain other indicia of 
independence. 

The table identifies six criteria that may suggest independ
ence: (1) whether the agency consists of a multimember com
mission; (2) whether its members are required, by statute, to 
be bipartisan (or nonpartisan); (3) whether eligibility to serve 
as the agency’s head depends on statutorily defined qualifi
cations; (4) whether the agency has independence in submit
ting budgetary and other proposals to Congress (thereby by
passing the Office of Management and Budget); (5) whether 
the agency has authority to appear in court independent of 
the Department of Justice, cf. 28 U. S. C. §§ 516–519; and 
(6) whether the agency is explicitly classified as “independ
ent” by statute. See generally Breger & Edles 1135–1155; 
supra, at 546–548. Unless otherwise noted, all information 
refers to the relevant agency’s organic statute, which is cited 
in the first column. The list of agencies is nonexhaustive. 

Department or Multi- Bi- Statutory OMB Litigation Explicit 
Agency Member partisan Eligibility Bypass Authority Statement 

Criteria 

Securities and 
Exchange 

Commission 
15 U. S. C. § 78d 

Yes Yes 

Yes 
12 

U. S. C. 
§ 250 

Yes 
15 U. S. C. 

§ 78u 
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Department or 
Agency 

Multi-
Member 

Bi
partisan 

Statutory 
Eligibility 

Criteria 

OMB 
Bypass 

Litigation 
Authority 

Explicit 
Statement 

Architectural and 
Transportation 

Barriers 
Compliance 

Board 
29 U. S. C. § 792 

Yes 
Yes (related 
experience) 

Yes 

Arctic Research 
Commission 

15 U. S. C. § 4102 
Yes 

Yes (related 
knowledge, 
experience) 

Broadcasting 
Board of 

Governors 
22 U. S. C. § 6203 

Yes Yes 

Yes 
(citizenship; 

related 
knowledge) 

Yes 

Central 
Intelligence 

Agency 
50 U. S. C. 

§ 403–4 

Cf. 
Freytag, 
501 U. S., 

at 887, n. 4 

Commission of 
Fine Arts 

40 U. S. C. § 9101 
Yes 

Yes (related 
knowledge) 

Commodity 
Futures Trading 

Commission 
7 U. S. C. § 2(a)(2) 

Yes Yes 
Yes (related 
knowledge) 

Yes 
§ 2(a)(4) 

Yes 

Defense Nuclear 
Facilities Safety 

Board 
42 U. S. C. § 2286 

Yes Yes 

Yes 
(citizenship; 

expert 
knowledge) 

Yes 

Equal 
Employment 
Opportunity 
Commission 
42 U. S. C. 
§ 2000e–4 

Yes Yes 
Yes 

§ 2000e– 
5(f) 
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Department or 
Agency 

Multi-
Member 

Bi
partisan 

Statutory 
Eligibility 

Criteria 

OMB 
Bypass 

Litigation 
Authority 

Explicit 
Statement 

Export-Import 
Bank of the 

United States* 
12 U. S. C. § 635a 

Yes Yes 
Yes 

§ 635(a)(1) 
Yes 

Farm Credit 
Administration 

12 U. S. C. 
§§ 2241, 2242 

Yes Yes 
Yes 

(citizenship) 
Yes 

§ 2244(c) 
Yes 

Federal 
Communications 

Commission 
47 U. S. C. §§ 151, 

154 

Yes Yes 
Yes 

(citizenship) 
Yes 

§ 401(b) 

Federal Deposit 
Insurance 

Corporation 
12 U. S. C. 

§§ 1811, 1812 

Yes Yes 

Yes 
(citizenship; 

related 
experience) 

Yes 
§ 250 

Yes 
§ 1819(a) 

Federal Election 
Commission 

2 U. S. C. § 437c 
Yes Yes 

Yes 
(general) 

Yes 
§ 437d(d) 

Yes 
§ 437d 
(a)(6) 

Federal Housing 
Finance Agency 

12 U. S. C. 
§ 4511 (2006 ed., 

Supp. IV) 

Yes 
§ 250 
(2006 
ed., 

Supp. 
IV) 

Yes 

Federal 
Retirement 

Thrift 
Investment 

Board 
5 U. S. C. § 8472 

Yes 
Cf. 

§ 8472 
(b)(2) 

Yes (related 
knowledge) 

*See Lebron, 513 U. S. 374. 
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Department or 
Agency 

Multi-
Member 

Bi
partisan 

Statutory 
Eligibility 

Criteria 

OMB 
Bypass 

Litigation 
Authority 

Explicit 
Statement 

International 
Trade 

Commission 
19 U. S. C. § 1330 

Yes Yes 

Yes 
(citizenship; 

expert 
knowledge) 

Yes 
§ 2232 

Yes 
§ 1333(g) 

Yes 

Marine Mammal 
Commission 

16 U. S. C. § 1401 
Yes 

Yes (related 
knowledge) 

Millennium 
Challenge 

Corporation† 
22 U. S. C. § 7703 

Yes 
Cf. 

§ 7703(c) 
(3)(B) 

Yes 
(related 

experience) 

National Credit 
Union 

Administration 
12 U. S. C. § 1752a 

Yes Yes 
Yes (related 
experience) 

Yes 
§ 250 

Yes 

National 
Archives and 

Records 
Administration 

44 U. S. C. 
§§ 2102, 2103 

Yes 
Yes (related 
knowledge) 

Yes 

National Council 
on Disability 

29 U. S. C. § 780 
Yes 

Yes (related 
experience) 

National Labor-
Management 

Panel 
29 U. S. C. § 175 

Yes 
Yes (related 
knowledge) 

National Science 
Foundation 
42 U. S. C. 

§§ 1861, 1863, 
1864 

Yes 
Yes (related 
expertise) 

Yes 

†See Lebron, supra. 
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Department or 
Agency 

Multi-
Member 

Bi
partisan 

Statutory 
Eligibility 

Criteria 

OMB 
Bypass 

Litigation 
Authority 

Explicit 
Statement 

Peace Corps 
22 U. S. C. 

§ 2501–1 
Yes 

Pension Benefit 
Guaranty 

Corporation‡ 
29 U. S. C. § 1302 

Yes Yes 

Railroad 
Retirement 

Board 
45 U. S. C. § 231f 

Yes Yes Yes 

‡See Lebron, supra. 
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Syllabus 

BILSKI et al. v. KAPPOS, UNDER SECRETARY OF
 
COMMERCE FOR INTELLECTUAL PROPERTY AND
 

DIRECTOR, PATENT AND TRADEMARK OFFICE
 

certiorari to the united states court of appeals for 
the federal circuit 

No. 08–964. Argued November 9, 2009—Decided June 28, 2010 

Petitioners’ patent application seeks protection for a claimed invention 
that explains how commodities buyers and sellers in the energy market 
can protect, or hedge, against the risk of price changes. The key claims 
are claim 1, which describes a series of steps instructing how to hedge 
risk, and claim 4, which places the claim 1 concept into a simple mathe
matical formula. The remaining claims explain how claims 1 and 4 can 
be applied to allow energy suppliers and consumers to minimize the 
risks resulting from fluctuations in market demand. The patent exam
iner rejected the application on the grounds that the invention is not 
implemented on a specific apparatus, merely manipulates an abstract 
idea, and solves a purely mathematical problem. The Board of Patent 
Appeals and Interferences agreed and affirmed. The Federal Circuit, 
in turn, affirmed. The en banc court rejected its prior test for deter
mining whether a claimed invention was a patentable “process” under 
the Patent Act, 35 U. S. C. § 101—i. e., whether the invention produced 
a “ ‘useful, concrete and tangible result,’ ” see, e. g., State Street Bank & 
Trust Co. v. Signature Financial Group, Inc., 149 F. 3d 1368, 1373— 
holding instead that a claimed process is patent eligible if: (1) it is tied 
to a particular machine or apparatus, or (2) it transforms a particular 
article into a different state or thing. Concluding that this “machine
or-transformation test” is the sole test for determining patent eligibility 
of a “process” under § 101, the court applied the test and held that the 
application was not patent eligible. 

Held: The judgment is affirmed. 

545 F. 3d 943, affirmed. 

Justice Kennedy delivered the opinion of the Court, except as to 
Parts II–B–2 and II–C–2, concluding that petitioners’ claimed invention 
is not patent eligible. Pp. 601–604, 606–608, 609–613. 

(a) Section 101 specifies four independent categories of inventions or 
discoveries that are patent eligible: “process[es],” “machin[es],” “manu
factur[es],” and “composition[s] of matter.” “In choosing such expan
sive terms, . . . Congress plainly contemplated that the patent laws 
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would be given wide scope,” Diamond v. Chakrabarty, 447 U. S. 303, 
308, in order to ensure that “ ‘ingenuity should receive a liberal encour
agement,’ ” id., at 308–309. This Court’s precedents provide three spe
cific exceptions to § 101’s broad principles: “laws of nature, physical phe
nomena, and abstract ideas.” Id., at 309. While not required by the 
statutory text, these exceptions are consistent with the notion that a 
patentable process must be “new and useful.” And, in any case, the 
exceptions have defined the statute’s reach as a matter of statutory 
stare decisis going back 150 years. See Le Roy v. Tatham, 14 How. 156, 
174. The § 101 eligibility inquiry is only a threshold test. Even if a 
claimed invention qualifies in one of the four categories, it must also 
satisfy “the conditions and requirements of this title,” § 101, including 
novelty, see § 102, nonobviousness, see § 103, and a full and particular 
description, see § 112. The invention at issue is claimed to be a “proc
ess,” which § 100(b) defines as a “process, art or method, and includes a 
new use of a known process, machine, manufacture, composition of mat
ter, or material.” Pp. 601–602. 

(b) The machine-or-transformation test is not the sole test for patent 
eligibility under § 101. The Court’s precedents establish that although 
that test may be a useful and important clue or investigative tool, it is 
not the sole test for deciding whether an invention is a patent-eligible 
“process” under § 101. In holding to the contrary, the Federal Circuit 
violated two principles of statutory interpretation: Courts “ ‘should not 
read into the patent laws limitations and conditions which the legisla
ture has not expressed,’ ” Diamond v. Diehr, 450 U. S. 175, 182, and, 
“[u]nless otherwise defined, ‘words will be interpreted as taking their 
ordinary, contemporary, common meaning,’ ” ibid. The Court is un
aware of any ordinary, contemporary, common meaning of “process” that 
would require it to be tied to a machine or the transformation of an 
article. Respondent Patent Director urges the Court to read § 101’s 
other three patentable categories as confining “process” to a machine or 
transformation. However, the doctrine of noscitur a sociis is inapplica
ble here, for § 100(b) already explicitly defines “process,” see Burgess v. 
United States, 553 U. S. 124, 130, and nothing about the section’s inclu
sion of those other categories suggests that a “process” must be tied to 
one of them. Finally, the Federal Circuit incorrectly concluded that 
this Court has endorsed the machine-or-transformation test as the ex
clusive test. Recent authorities show that the test was never intended 
to be exhaustive or exclusive. See, e. g., Parker v. Flook, 437 U. S. 584, 
588, n. 9. Pp. 602–604. 

(c) Section 101 similarly precludes a reading of the term “process” 
that would categorically exclude business methods. The term 
“method” within § 100(b)’s “process” definition, at least as a textual mat
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ter and before consulting other Patent Act limitations and this Court’s 
precedents, may include at least some methods of doing business. The 
Court is unaware of any argument that the “ordinary, contemporary, 
common meaning,” Diehr, supra, at 182, of “method” excludes business 
methods. Nor is it clear what a business method exception would 
sweep in and whether it would exclude technologies for conducting a 
business more efficiently. The categorical exclusion argument is fur
ther undermined by the fact that federal law explicitly contemplates the 
existence of at least some business method patents: Under § 273(b)(1), if 
a patent holder claims infringement based on “a method in [a] patent,” 
the alleged infringer can assert a defense of prior use. By allowing 
this defense, the statute itself acknowledges that there may be business 
method patents. Section 273 thus clarifies the understanding that a 
business method is simply one kind of “method” that is, at least in some 
circumstances, eligible for patenting under § 101. A contrary conclu
sion would violate the canon against interpreting any statutory provi
sion in a manner that would render another provision superfluous. See 
Corley v. United States, 556 U. S. 303, 314. Finally, while § 273 ap
pears to leave open the possibility of some business method patents, 
it does not suggest broad patentability of such claimed inventions. 
Pp. 606–608. 

(d) Even though petitioners’ application is not categorically outside of 
§ 101 under the two atextual approaches the Court rejects today, that 
does not mean it is a “process” under § 101. Petitioners seek to patent 
both the concept of hedging risk and the application of that concept to 
energy markets. Under Gottschalk v. Benson, 409 U. S. 63, Flook, and 
Diehr, however, these are not patentable processes but attempts to pat
ent abstract ideas. Claims 1 and 4 explain the basic concept of hedging 
and reduce that concept to a mathematical formula. This is an unpat
entable abstract idea, just like the algorithms at issue in Benson and 
Flook. Petitioners’ remaining claims, broad examples of how hedging 
can be used in commodities and energy markets, attempt to patent the 
use of the abstract hedging idea, then instruct the use of well-known 
random analysis techniques to help establish some of the inputs into the 
equation. They add even less to the underlying abstract principle than 
the invention held patent ineligible in Flook. Pp. 609–612. 

(e) Because petitioners’ patent application can be rejected under the 
Court’s precedents on the unpatentability of abstract ideas, the Court 
need not define further what constitutes a patentable “process,” be
yond pointing to the definition of that term provided in § 100(b) and 
looking to the guideposts in Benson, Flook, and Diehr. Nothing in 
today’s opinion should be read as endorsing the Federal Circuit’s past 
interpretations of § 101. See, e. g., State Street, supra, at 1373. The 
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appeals court may have thought it needed to make the machine-
or-transformation test exclusive precisely because its case law had not 
adequately identified less extreme means of restricting business method 
patents. In disapproving an exclusive machine-or-transformation test, 
this Court by no means desires to preclude the Federal Circuit’s devel
opment of other limiting criteria that further the Patent Act’s purposes 
and are not inconsistent with its text. Pp. 612–613. 

Kennedy, J., delivered the opinion of the Court, except for Parts II–B–2 
and II–C–2. Roberts, C. J., and Thomas and Alito, JJ., joined the opin
ion in full, and Scalia, J., joined except for Parts II–B–2 and II–C–2. 
Stevens, J., filed an opinion concurring in the judgment, in which Gins

burg, Breyer, and Sotomayor, JJ., joined, post, p. 613. Breyer, J., 
filed an opinion concurring in the judgment, in which Scalia, J., joined as 
to Part II, post, p. 657. 

J. Michael Jakes argued the cause for petitioners. With 
him on the briefs were Erika H. Arner, Ronald E. Myrick, 
and Denise W. DeFranco. 

Deputy Solicitor General Stewart argued the cause for 
respondent. With him on the brief were Solicitor General 
Kagan, Assistant Attorney General West, Ginger D. Anders, 
Scott R. McIntosh, Cameron F. Kerry, Raymond T. Chen, 
Thomas W. Krause, and Scott C. Weidenfeller.* 

*Briefs of amici curiae urging reversal were filed for the American 
Intellectual Property Law Association by William K. West, Jr.; for the 
Association Internationale Pour la Protection de la Propriété Intellect
uelle et al. by R. Mark Halligan; for AwakenIP, LLC, by Joel H. Thornton 
and Jeffrey R. Kuester; for Borland Software Corp. by Scott S. Kokka; for 
the Boston Patent Law Association by Joel R. Leeman, Steven J. Henry, 
and Ilan N. Barzilay; for Caris Diagnostics, Inc., by Gideon A. Schor; for 
the Eagle Forum Education and Legal Defense Fund by Andrew L. 
Schlafly; for Entrepreneurial Software Companies by Robert Greene 
Sterne, Michael D. Specht, and Michelle K. Holoubek; for the Fédération 
Internationale des Conseils en Propriété Industrielle by Maxim H. Wald
baum; for the Franklin Pierce Law Center by Ann M. McCrackin and 
Thomas G. Field, Jr.;  for the Georgia Biomedical Partnership, Inc., by 
William H. Kitchens; for the Intellectual Property Section of the Nevada 
State Bar by Robert C. Ryan, Charles Dominick Lombino, and Bryce K. 
Earl; for Regulatory Datacorp, Inc., et al. by John F. Duffy, John A. 
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Justice Kennedy delivered the opinion of the Court, ex
cept as to Parts II–B–2 and II–C–2.† 

The question in this case turns on whether a patent can 
be issued for a claimed invention designed for the business 

Squires, Walter G. Hanchuk, and Charles M. Fish; for the University of 
South Florida by Jeff Lloyd; and for Raymond C. Meiers by Gregg W. 
Emch. 

Briefs of amici curiae urging affirmance were filed for the American 
Bar Association by Carolyn B. Lamm and Thomas C. Goldstein; for Bank 
of America Corp. et al. by Seth P. Waxman, Randolph D. Moss, Catherine 
M. A. Carroll, and William F. Lee; for Bloomberg L. P. by Kelsey I. Nix; 
for the Business Software Alliance by Andrew J. Pincus and Dan Him
melfarb; for the Center for Advanced Study and Research in Intellectual 
Property of the University of Washington School of Law et al. by Richard 
H. Stern; for the Computer & Communications Industry Association by 
Glenn B. Manishin; for Eleven Law Professors et al. by Joshua D. Sar
noff, pro se, and Barbara A. Jones; for Entrepreneurial and Consumer 
Advocates by Jason M. Schultz and Pamela Samuelson; for the Free Soft
ware Foundation by Jerry Cohen; for Internet Retailers by Peter J. 
Brann; for Microsoft Corp. et al. by Mark A. Perry, Matthew D. McGill, 
Horacio E. Gutiérrez, T. Andrew Culbert, Jack E. Haken, Kevin C. Ecker, 
and Todd A. Holmbo; for Red Hat, Inc., by Robert H. Tiller; for the Soft
ware Freedom Law Center by Eben Moglen; for the Software & Informa
tion Industry Association by Scott E. Bain; for the William Mitchell 
College of Law, Intellectual Property Institute, by R. Carl Moy; for 
Lee A. Hollaar et al. by David M. Bennion; for Mark Landesmann by 
Mr. Landesmann, pro se; and for Timothy F. McDonough by William 
M. Lamoreaux. 

Briefs of amici curiae were filed for Accenture et al. by Meredith Mar
tin Addy, Charles M. McMahon, and Steven J. Shapiro; for Adamas Phar
maceuticals, Inc., et al. by Karen I. Boyd; for the American Insurance 
Association et al. by James R. Myers and Jesse J. Jenner; for the American 
Medical Association et al. by Katherine J. Strandburg, Jonathan E. 
Singer, and John A. Dragseth; for the Austin Intellectual Property Law 
Association by Jennifer C. Kuhn; for the Biotechnology Industry Organi
zation et al. by E. Anthony Figg, Nancy J. Linck, Minaksi Bhatt, Martha 
Cassidy, Howard W. Bremer, and P. Martin Simpson, Jr.; for the Conejo 
Valley Bar Association by Steven C. Sereboff, M. Kala Sarvaiya, Mark A. 
Goldstein, and Michael D. Harris; for Dolby Laboratories, Inc., et al. by 
John L. Cooper, Nan E. Joesten, and Deepak Gupta; for Double Rock Corp. 
et al. by Charles R. Macedo, Anthony F. Lo Cicero, and Norajean McCaf

[Footnote * is continued on p. 598; footnote † is on p. 598] 
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world. The patent application claims a procedure for in
structing buyers and sellers how to protect against the risk 
of price fluctuations in a discrete section of the economy. 
Three arguments are advanced for the proposition that the 
claimed invention is outside the scope of patent law: (1) It is 
not tied to a machine and does not transform an article; (2) it 
involves a method of conducting business; and (3) it is merely 
an abstract idea. The Court of Appeals ruled that the first 
mentioned of these, the so-called machine-or-transformation 
test, was the sole test to be used for determining the patent-
ability of a “process” under the Patent Act, 35 U. S. C. § 101. 

frey; for the Federal Circuit Bar Association by James F. McKeown; for 
the Foundation for a Free Information Infrastructure et al. by Allonn E. 
Levy; for the Houston Intellectual Property Law Association by Howard 
L. Speight; for the Intellectual Property Law Association of Chicago by 
Edward D. Manzo, Patrick G. Burns, Donald W. Rupert, and John R. 
Crossan; for the Intellectual Property Owners Association by George L. 
Graff, Eric E. Bensen, and Steven W. Miller; for International Business 
Machines Corp. by Catherine E. Stetson, Jessica L. Ellsworth, and Ken
neth R. Corsello; for Knowledge Ecology International by Michael H. 
Davis; for Legal OnRamp by Catriona M. Collins; for Medtronic, Inc., by 
Lawrence M. Sung and Jeff E. Schwartz; for Monogram Biosciences, Inc., 
et al. by Narinder S. Banait, Tyler Baker, Daniel R. Brownstone, Stu
art P. Meyer, and Robert R. Sachs; for Novartis Corp. by Jeffrey A. Lam-
ken; for the Pharmaceutical Research and Manufacturers of America by 
Harry J. Roper, Paul M. Smith, and Marc A. Goldman; for Prometheus 
Laboratories Inc. by Richard P. Bress, J. Scott Ballenger, and Alexander 
Maltas; for the San Diego Intellectual Property Law Association by Rob
ert C. Laurenson and Douglas E. Olson; for Telecommunication Systems, 
Inc., by Robert P. Greenspoon and William W. Flachsbart; for TELES 
AG by Thomas S. Biemer and Philip J. Foret; for Time Systems, Inc., by 
Stuart P. Meyer and Tyler A. Baker; for the Washington State Patent 
Law Association by Peter J. Knudsen and Michael J. Swope; for Yahoo! 
Inc. by Christopher J. Wright and Timothy J. Simeone; for Dr. Ananda 
Chakrabarty by F. Scott Kieff and Richard A. Epstein; for Kevin Emerson 
Collins by Mr. Collins, pro se; for Peter S. Menell et al. by Mr. Menell, 
pro se; for Gary W. Odom et al. by Jonathan E. Mansfield; for Robert R. 
Sachs et al. by Mr. Sachs and Daniel R. Brownstone, both pro se; for John 
P. Sutton by Mr. Sutton, pro se; and for 20 Law and Business Professors 
by Mark A. Lemley, Ted M. Sichelman, and Michael V. Risch, all pro se. 

†Justice Scalia does not join Parts II–B–2 and II–C–2. 
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I 

Petitioners’ application seeks patent protection for a 
claimed invention that explains how buyers and sellers of 
commodities in the energy market can protect, or hedge, 
against the risk of price changes. The key claims are claims 
1 and 4. Claim 1 describes a series of steps instructing how 
to hedge risk. Claim 4 puts the concept articulated in claim 
1 into a simple mathematical formula. Claim 1 consists of 
the following steps: 

“(a) initiating a series of transactions between said 
commodity provider and consumers of said commodity 
wherein said consumers purchase said commodity at a 
fixed rate based upon historical averages, said fixed rate 
corresponding to a risk position of said consumers; 

“(b) identifying market participants for said commod
ity having a counter-risk position to said consumers; and 

“(c) initiating a series of transactions between said 
commodity provider and said market participants at a 
second fixed rate such that said series of market partici
pant transactions balances the risk position of said se
ries of consumer transactions.” App. 19–20. 

The remaining claims explain how claims 1 and 4 can be ap
plied to allow energy suppliers and consumers to minimize 
the risks resulting from fluctuations in market demand for 
energy. For example, claim 2 claims “[t]he method of claim 
1 wherein said commodity is energy and said market partici
pants are transmission distributors.” Id., at 20. Some of 
these claims also suggest familiar statistical approaches to 
determine the inputs to use in claim 4’s equation. For ex
ample, claim 7 advises using well-known random analysis 
techniques to determine how much a seller will gain “from 
each transaction under each historical weather pattern.” 
Id., at 21. 

The patent examiner rejected petitioners’ application, ex
plaining that it “ ‘is not implemented on a specific apparatus 
and merely manipulates [an] abstract idea and solves a purely 
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mathematical problem without any limitation to a practical 
application, therefore, the invention is not directed to the 
technological arts.’ ” App. to Pet. for Cert. 148a. The 
Board of Patent Appeals and Interferences affirmed, con
cluding that the application involved only mental steps that 
do not transform physical matter and was directed to an ab
stract idea. Id., at 181a–186a. 

The United States Court of Appeals for the Federal Cir
cuit heard the case en banc and affirmed. The case pro
duced five different opinions. Students of patent law would 
be well advised to study these scholarly opinions. 

Chief Judge Michel wrote the opinion of the court. The 
court rejected its prior test for determining whether a 
claimed invention was a patentable “process” under § 101— 
whether it produces a “ ‘useful, concrete and tangible re
sult’ ”—as articulated in State Street Bank & Trust Co. 
v. Signature Financial Group, Inc., 149 F. 3d 1368, 1373 
(1998), and AT&T Corp. v. Excel Communications, Inc., 172 
F. 3d 1352, 1357 (1999). See In re Bilski, 545 F. 3d 943, 
959–960, and n. 19 (CA Fed. 2008) (en banc). The court held 
that “[a] claimed process is surely patent-eligible under § 101 
if: (1) it is tied to a particular machine or apparatus, or (2) 
it transforms a particular article into a different state or 
thing.” Id., at 954. The court concluded this “machine-or
transformation test” is “the sole test governing § 101 analy
ses,” id., at 955, and thus the “test for determining patent 
eligibility of a process under § 101,” id., at 956. Applying 
the machine-or-transformation test, the court held that peti
tioners’ application was not patent eligible. Id., at 963–966. 
Judge Dyk wrote a separate concurring opinion, providing 
historical support for the court’s approach. Id., at 966–976. 

Three judges wrote dissenting opinions. Judge Mayer ar
gued that petitioners’ application was “not eligible for patent 
protection because it is directed to a method of conducting 
business.” Id., at 998. He urged the adoption of a “tech
nological standard for patentability.” Id., at 1010. Judge 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 593 (2010) 601 

Opinion of the Court 

Rader would have found petitioners’ claims were an unpat
entable abstract idea. Id., at 1011. Only Judge Newman 
disagreed with the court’s conclusion that petitioners’ appli
cation was outside of the reach of § 101. She did not say 
that the application should have been granted but only that 
the issue should be remanded for further proceedings to 
determine whether the application qualified as patentable 
under other provisions. Id., at 997. 

This Court granted certiorari. 556 U. S. 1268 (2009). 

II
 
A
 

Section 101 defines the subject matter that may be pat
ented under the Patent Act: 

“Whoever invents or discovers any new and useful 
process, machine, manufacture, or composition of mat
ter, or any new and useful improvement thereof, may 
obtain a patent therefor, subject to the conditions and 
requirements of this title.” 

Section 101 thus specifies four independent categories of in
ventions or discoveries that are eligible for protection: proc
esses, machines, manufactures, and compositions of matter. 
“In choosing such expansive terms . . . modified by the com
prehensive ‘any,’ Congress plainly contemplated that the 
patent laws would be given wide scope.” Diamond v. 
Chakrabarty, 447 U. S. 303, 308 (1980). Congress took this 
permissive approach to patent eligibility to ensure that “ ‘in
genuity should receive a liberal encouragement.’ ” Id., at 
308–309 (quoting 5 Writings of Thomas Jefferson 75–76 (H. 
Washington ed. 1871)). 

The Court’s precedents provide three specific exceptions 
to § 101’s broad patent-eligibility principles: “laws of nature, 
physical phenomena, and abstract ideas.” Chakrabarty, 
supra, at 309. While these exceptions are not required by 
the statutory text, they are consistent with the notion that 
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a patentable process must be “new and useful.” And, in any 
case, these exceptions have defined the reach of the statute 
as a matter of statutory stare decisis going back 150 years. 
See Le Roy v. Tatham, 14 How. 156, 174–175 (1853). The 
concepts covered by these exceptions are “part of the store
house of knowledge of all men . . .  free to all men and re
served exclusively to none.” Funk Brothers Seed Co. v. 
Kalo Inoculant Co., 333 U. S. 127, 130 (1948). 

The § 101 patent-eligibility inquiry is only a threshold test. 
Even if an invention qualifies as a process, machine, manufac
ture, or composition of matter, in order to receive the Patent 
Act’s protection the claimed invention must also satisfy “the 
conditions and requirements of this title.” § 101. Those re
quirements include that the invention be novel, see § 102, 
nonobvious, see § 103, and fully and particularly described, 
see § 112. 

The present case involves an invention that is claimed to 
be a “process” under § 101. Section 100(b) defines “proc
ess” as: 

“process, art or method, and includes a new use of a 
known process, machine, manufacture, composition of 
matter, or material.” 

The Court first considers two proposed categorical limita
tions on “process” patents under § 101 that would, if adopted, 
bar petitioners’ application in the present case: the machine-
or-transformation test and the categorical exclusion of busi
ness method patents. 

B 
1 

Under the Court of Appeals’ formulation, an invention is 
a “process” only if: “(1) it is tied to a particular machine 
or apparatus, or (2) it transforms a particular article into a 
different state or thing.” 545 F. 3d, at 954. This Court has 
“more than once cautioned that courts ‘should not read into 
the patent laws limitations and conditions which the legisla
ture has not expressed.’ ” Diamond v. Diehr, 450 U. S. 175, 
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182 (1981) (quoting Chakrabarty, supra, at 308; some internal 
quotation marks omitted). In patent law, as in all statutory 
construction, “[u]nless otherwise defined, ‘words will be in
terpreted as taking their ordinary, contemporary, common 
meaning.’ ” Diehr, supra, at 182 (quoting Perrin v. United 
States, 444 U. S. 37, 42 (1979)). The Court has read the § 101 
term “manufacture” in accordance with dictionary defini
tions, see Chakrabarty, supra, at 308 (citing American Fruit 
Growers, Inc. v. Brogdex Co., 283 U. S. 1, 11 (1931)), and ap
proved a construction of the term “composition of matter” 
consistent with common usage, see Chakrabarty, supra, at 
308 (citing Shell Development Co. v. Watson, 149 F. Supp. 
279, 280 (DC 1957)). 

Any suggestion in this Court’s case law that the Patent 
Act’s terms deviate from their ordinary meaning has only 
been an explanation for the exceptions for laws of nature, 
physical phenomena, and abstract ideas. See Parker v. 
Flook, 437 U. S. 584, 588–589 (1978). This Court has not 
indicated that the existence of these well-established excep
tions gives the Judiciary carte blanche to impose other limi
tations that are inconsistent with the text and the statute’s 
purpose and design. Concerns about attempts to call any 
form of human activity a “process” can be met by making 
sure the claim meets the requirements of § 101. 

Adopting the machine-or-transformation test as the sole 
test for what constitutes a “process” (as opposed to just an 
important and useful clue) violates these statutory interpre
tation principles. Section 100(b) provides that “[t]he term 
‘process’ means process, art or method, and includes a new 
use of a known process, machine, manufacture, composition 
of matter, or material.” The Court is unaware of any “ ‘ordi
nary, contemporary, common meaning,’ ” Diehr, supra, at 
182, of the definitional terms “process, art or method” that 
would require these terms to be tied to a machine or to 
transform an article. Respondent urges the Court to look 
to the other patentable categories in § 101—machines, manu
factures, and compositions of matter—to confine the meaning 
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of “process” to a machine or transformation, under the doc
trine of noscitur a sociis. Under this canon, “an ambiguous 
term may be given more precise content by the neighboring 
words with which it is associated.” United States v. Ste
vens, 559 U. S. 460, 474 (2010) (internal quotation marks 
omitted). This canon is inapplicable here, for § 100(b) al
ready explicitly defines the term “process.” See Burgess v. 
United States, 553 U. S. 124, 130 (2008) (“When a statute in
cludes an explicit definition, we must follow that definition” 
(internal quotation marks omitted)). 

The Court of Appeals incorrectly concluded that this 
Court has endorsed the machine-or-transformation test as 
the exclusive test. It is true that Cochrane v. Deener, 94 
U. S. 780, 788 (1877), explained that a “process” is “an act, or 
a series of acts, performed upon the subject-matter to be 
transformed and reduced to a different state or thing.” 
More recent cases, however, have rejected the broad implica
tions of this dictum; and, in all events, later authority shows 
that it was not intended to be an exhaustive or exclusive 
test. Gottschalk v. Benson, 409 U. S. 63, 70 (1972), noted 
that “[t]ransformation and reduction of an article ‘to a differ
ent state or thing’ is the clue to the patentability of a process 
claim that does not include particular machines.” At the 
same time, it explicitly declined to “hold that no process pat
ent could ever qualify if it did not meet [machine-or
transformation] requirements.” Id., at 71. Flook took a 
similar approach, “assum[ing] that a valid process patent 
may issue even if it does not meet [the machine-or
transformation test].” 437 U. S., at 588, n. 9. 

This Court’s precedents establish that the machine-or
transformation test is a useful and important clue, an 
investigative tool, for determining whether some claimed 
inventions are processes under § 101. The machine-or
transformation test is not the sole test for deciding whether 
an invention is a patent-eligible “process.” 
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2 

It is true that patents for inventions that did not satisfy 
the machine-or-transformation test were rarely granted in 
earlier eras, especially in the Industrial Age, as explained by 
Judge Dyk’s thoughtful historical review. See 545 F. 3d, at 
966–976 (concurring opinion). But times change. Technol
ogy and other innovations progress in unexpected ways. 
For example, it was once forcefully argued that until recent 
times, “well-established principles of patent law probably 
would have prevented the issuance of a valid patent on al
most any conceivable computer program.” Diehr, 450 U. S., 
at 195 (Stevens, J., dissenting). But this fact does not 
mean that unforeseen innovations such as computer pro
grams are always unpatentable. See id., at 192–193 (major
ity opinion) (holding a procedure for molding rubber that in
cluded a computer program is within patentable subject 
matter). Section 101 is a “dynamic provision designed to 
encompass new and unforeseen inventions.” J. E. M. Ag 
Supply, Inc. v. Pioneer Hi-Bred Int’l, Inc., 534 U. S. 124, 135 
(2001). A categorical rule denying patent protection for “in
ventions in areas not contemplated by Congress . . . would 
frustrate the purposes of the patent law.” Chakrabarty, 447 
U. S., at 315. 

The machine-or-transformation test may well provide a 
sufficient basis for evaluating processes similar to those in 
the Industrial Age—for example, inventions grounded in a 
physical or other tangible form. But there are reasons to 
doubt whether the test should be the sole criterion for deter
mining the patentability of inventions in the Information 
Age. As numerous amicus briefs argue, the machine-or
transformation test would create uncertainty as to the pat
entability of software, advanced diagnostic medicine tech
niques, and inventions based on linear programming, data 
compression, and the manipulation of digital signals. See, 
e. g., Brief for Business Software Alliance 24–25; Brief for 
Biotechnology Industry Organization et al. 14–27; Brief for 
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Boston Patent Law Association 8–15; Brief for Houston In
tellectual Property Law Association 17–22; Brief for Dolby 
Laboratories, Inc., et al. 9–10. 

In the course of applying the machine-or-transformation 
test to emerging technologies, courts may pose questions 
of such intricacy and refinement that they risk obscuring 
the larger object of securing patents for valuable inven
tions without transgressing the public domain. The dis
sent by Judge Rader refers to some of these difficulties. 545 
F. 3d, at 1015. As a result, in deciding whether previously 
unforeseen inventions qualify as patentable “process[es],” 
it may not make sense to require courts to confine them
selves to asking the questions posed by the machine-or
transformation test. Section 101’s terms suggest that new 
technologies may call for new inquiries. See Benson, supra, 
at 71 (to “freeze process patents to old technologies, leaving 
no room for the revelations of the new, onrushing technol
ogy[,] . . . is not our purpose”). 

It is important to emphasize that the Court today is not 
commenting on the patentability of any particular invention, 
let alone holding that any of the above-mentioned technolo
gies from the Information Age should or should not receive 
patent protection. This Age puts the possibility of innova
tion in the hands of more people and raises new difficulties 
for the patent law. With ever more people trying to inno
vate and thus seeking patent protections for their inventions, 
the patent law faces a great challenge in striking the balance 
between protecting inventors and not granting monopolies 
over procedures that others would discover by independent, 
creative application of general principles. Nothing in this 
opinion should be read to take a position on where that bal
ance ought to be struck. 

C 
1 

Section 101 similarly precludes the broad contention that 
the term “process” categorically excludes business methods. 
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The term “method,” which is within § 100(b)’s definition of 
“process,” at least as a textual matter and before consulting 
other limitations in the Patent Act and this Court’s prece
dents, may include at least some methods of doing business. 
See, e. g., Webster’s New International Dictionary 1548 (2d 
ed. 1954) (defining “method” as “[a]n orderly procedure or 
process . . . regular way or manner of doing anything; hence, 
a set form of procedure adopted in investigation or instruc
tion”). The Court is unaware of any argument that the “ ‘or
dinary, contemporary, common meaning,’ ” Diehr, supra, at 
182, of “method” excludes business methods. Nor is it clear 
how far a prohibition on business method patents would 
reach, and whether it would exclude technologies for con
ducting a business more efficiently. See, e. g., Hall, Business 
and Financial Method Patents, Innovation, and Policy, 56 
Scottish J. Pol. Econ. 443, 445 (2009) (“There is no precise 
definition of . . .  business method patents”). 

The argument that business methods are categorically 
outside of § 101’s scope is further undermined by the fact 
that federal law explicitly contemplates the existence of at 
least some business method patents. Under 35 U. S. C. 
§ 273(b)(1), if a patent holder claims infringement based on 
“a method in [a] patent,” the alleged infringer can assert a 
defense of prior use. For purposes of this defense alone, 
“method” is defined as “a method of doing or conducting busi
ness.” § 273(a)(3). In other words, by allowing this de
fense the statute itself acknowledges that there may be busi
ness method patents. Section 273’s definition of “method,” 
to be sure, cannot change the meaning of a prior-enacted 
statute. But what § 273 does is clarify the understanding 
that a business method is simply one kind of “method” that 
is, at least in some circumstances, eligible for patenting 
under § 101. 

A conclusion that business methods are not patentable in 
any circumstances would render § 273 meaningless. This 
would violate the canon against interpreting any statutory 
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provision in a manner that would render another provision 
superfluous. See Corley v. United States, 556 U. S. 303, 314 
(2009). This principle, of course, applies to interpreting 
any two provisions in the U. S. Code, even when Congress 
enacted the provisions at different times. See, e. g., Hague 
v. Committee for Industrial Organization, 307 U. S. 496, 
529–530 (1939) (opinion of Stone, J.). This established rule 
of statutory interpretation cannot be overcome by judicial 
speculation as to the subjective intent of various legislators 
in enacting the subsequent provision. Finally, while § 273 
appears to leave open the possibility of some business 
method patents, it does not suggest broad patentability of 
such claimed inventions. 

2 

Interpreting § 101 to exclude all business methods simply 
because business method patents were rarely issued until 
modern times revives many of the previously discussed dif
ficulties. See supra, at 605–606. At the same time, some 
business method patents raise special problems in terms of 
vagueness and suspect validity. See eBay Inc. v. MercEx
change, L. L. C., 547 U. S. 388, 397 (2006) (Kennedy, J., con
curring). The Information Age empowers people with new 
capacities to perform statistical analyses and mathematical 
calculations with a speed and sophistication that enable the 
design of protocols for more efficient performance of a vast 
number of business tasks. If a high enough bar is not set 
when considering patent applications of this sort, patent ex
aminers and courts could be flooded with claims that would 
put a chill on creative endeavor and dynamic change. 

In searching for a limiting principle, this Court’s prece
dents on the unpatentability of abstract ideas provide useful 
tools. See infra, at 609–612. Indeed, if the Court of Ap
peals were to succeed in defining a narrower category or class 
of patent applications that claim to instruct how business 
should be conducted, and then rule that the category is un
patentable because, for instance, it represents an attempt to 
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patent abstract ideas, this conclusion might well be in accord 
with controlling precedent. See ibid. But beyond this or 
some other limitation consistent with the statutory text, the 
Patent Act leaves open the possibility that there are at least 
some processes that can be fairly described as business 
methods that are within patentable subject matter under 
§ 101. 

Finally, even if a particular business method fits into the 
statutory definition of a “process,” that does not mean that 
the application claiming that method should be granted. In 
order to receive patent protection, any claimed invention 
must be novel, § 102, nonobvious, § 103, and fully and particu
larly described, § 112. These limitations serve a critical role 
in adjusting the tension, ever present in patent law, between 
stimulating innovation by protecting inventors and impeding 
progress by granting patents when not justified by the statu
tory design. 

III 

Even though petitioners’ application is not categorically 
outside of § 101 under the two broad and atextual approaches 
the Court rejects today, that does not mean it is a “process” 
under § 101. Petitioners seek to patent both the concept of 
hedging risk and the application of that concept to energy 
markets. App. 19–20. Rather than adopting categorical 
rules that might have wide-ranging and unforeseen impacts, 
the Court resolves this case narrowly on the basis of this 
Court’s decisions in Benson, Flook, and Diehr, which show 
that petitioners’ claims are not patentable processes because 
they are attempts to patent abstract ideas. Indeed, all 
Members of the Court agree that the patent application at 
issue here falls outside of § 101 because it claims an ab
stract idea. 

In Benson, the Court considered whether a patent applica
tion for an algorithm to convert binary-coded decimal numer
als into pure binary code was a “process” under § 101. 409 
U. S., at 64–67. The Court first explained that “ ‘[a] princi
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ple, in the abstract, is a fundamental truth; an original cause; 
a motive; these cannot be patented, as no one can claim in 
either of them an exclusive right.’ ” Id., at 67 (quoting Le 
Roy, 14 How., at 175). The Court then held the application 
at issue was not a “process,” but an unpatentable abstract 
idea. “It is conceded that one may not patent an idea. But 
in practical effect that would be the result if the formula 
for converting . . . numerals to pure binary numerals were 
patented in this case.” 409 U. S., at 71. A contrary holding 
“would wholly pre-empt the mathematical formula and in 
practical effect would be a patent on the algorithm itself.” 
Id., at 72. 

In Flook, the Court considered the next logical step after 
Benson. The applicant there attempted to patent a proce
dure for monitoring the conditions during the catalytic con
version process in the petrochemical and oil-refining indus
tries. The application’s only innovation was reliance on a 
mathematical algorithm. 437 U. S., at 585–586. Flook held 
the invention was not a patentable “process.” The Court 
conceded the invention at issue, unlike the algorithm in Ben
son, had been limited so that it could still be freely used 
outside the petrochemical and oil-refining industries. 437 
U. S., at 589–590. Nevertheless, Flook rejected “[t]he no
tion that post-solution activity, no matter how conventional 
or obvious in itself, can transform an unpatentable principle 
into a patentable process.” Id., at 590. The Court con
cluded that the process at issue there was “unpatentable 
under § 101, not because it contain[ed] a mathematical algo
rithm as one component, but because once that algorithm 
[wa]s assumed to be within the prior art, the application, 
considered as a whole, contain[ed] no patentable invention.” 
Id., at 594. As the Court later explained, Flook stands for 
the proposition that the prohibition against patenting ab
stract ideas “cannot be circumvented by attempting to limit 
the use of the formula to a particular technological environ
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ment” or adding “insignificant postsolution activity.” Diehr, 
450 U. S., at 191–192. 

Finally, in Diehr, the Court established a limitation on the 
principles articulated in Benson and Flook. The application 
in Diehr claimed a previously unknown method for “molding 
raw, uncured synthetic rubber into cured precision prod
ucts,” using a mathematical formula to complete some of 
its several steps by way of a computer. 450 U. S., at 177. 
Diehr explained that while an abstract idea, law of nature, 
or mathematical formula could not be patented, “an applica
tion of a law of nature or mathematical formula to a known 
structure or process may well be deserving of patent protec
tion.” Id., at 187. Diehr emphasized the need to consider 
the invention as a whole, rather than “dissect[ing] the claims 
into old and new elements and then . . .  ignor[ing] the pres
ence of the old elements in the analysis.” Id., at 188. Fi
nally, the Court concluded that because the claim was not 
“an attempt to patent a mathematical formula, but rather 
[was] an industrial process for the molding of rubber prod
ucts,” it fell within § 101’s patentable subject matter. Id., 
at 192–193. 

In light of these precedents, it is clear that petitioners’ 
application is not a patentable “process.” Claims 1 and 4 in 
petitioners’ application explain the basic concept of hedging, 
or protecting against risk: “Hedging is a fundamental eco
nomic practice long prevalent in our system of commerce and 
taught in any introductory finance class.” 545 F. 3d, at 1013 
(Rader, J., dissenting); see, e. g., D. Chorafas, Introduction to 
Derivative Financial Instruments 75–94 (2008); C. Stickney, 
R. Weil, K. Schipper, & J. Francis, Financial Accounting: An 
Introduction to Concepts, Methods, and Uses 581–582 (13th 
ed. 2010); S. Ross, R. Westerfield, & B. Jordan, Fundamentals 
of Corporate Finance 743–744 (8th ed. 2008). The concept of 
hedging, described in claim 1 and reduced to a mathematical 
formula in claim 4, is an unpatentable abstract idea, just like 
the algorithms at issue in Benson and Flook. Allowing 
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petitioners to patent risk hedging would pre-empt use of this 
approach in all fields, and would effectively grant a monopoly 
over an abstract idea. 

Petitioners’ remaining claims are broad examples of how 
hedging can be used in commodities and energy markets. 
Flook established that limiting an abstract idea to one field 
of use or adding token postsolution components did not make 
the concept patentable. That is exactly what the remaining 
claims in petitioners’ application do. These claims attempt 
to patent the use of the abstract idea of hedging risk in the 
energy market and then instruct the use of well-known ran
dom analysis techniques to help establish some of the inputs 
into the equation. Indeed, these claims add even less to the 
underlying abstract principle than the invention in Flook 
did, for the Flook invention was at least directed to the nar
rower domain of signaling dangers in operating a catalytic 
converter. 

* * * 

Today, the Court once again declines to impose limitations 
on the Patent Act that are inconsistent with the Act’s text. 
The patent application here can be rejected under our prece
dents on the unpatentability of abstract ideas. The Court, 
therefore, need not define further what constitutes a patent
able “process,” beyond pointing to the definition of that term 
provided in § 100(b) and looking to the guideposts in Benson, 
Flook, and Diehr. 

And nothing in today’s opinion should be read as endorsing 
interpretations of § 101 that the Court of Appeals for the 
Federal Circuit has used in the past. See, e. g., State Street, 
149 F. 3d, at 1373; AT&T Corp., 172 F. 3d, at 1357. It may 
be that the Court of Appeals thought it needed to make 
the machine-or-transformation test exclusive precisely be
cause its case law had not adequately identified less extreme 
means of restricting business method patents, including 
(but not limited to) application of our opinions in Benson, 
Flook, and Diehr. In disapproving an exclusive machine
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or-transformation test, we by no means foreclose the Federal 
Circuit’s development of other limiting criteria that further 
the purposes of the Patent Act and are not inconsistent with 
its text. 

The judgment of the Court of Appeals is affirmed. 

It is so ordered. 

Justice Stevens, with whom Justice Ginsburg, Jus

tice Breyer, and Justice Sotomayor join, concurring in 
the judgment. 

In the area of patents, it is especially important that 
the law remain stable and clear. The only question pre
sented in this case is whether the so-called machine-or
transformation test is the exclusive test for what constitutes 
a patentable “process” under 35 U. S. C. § 101. It would be 
possible to answer that question simply by holding, as the 
entire Court agrees, that although the machine-or
transformation test is reliable in most cases, it is not the 
exclusive test. 

I agree with the Court that, in light of the uncertainty 
that currently pervades this field, it is prudent to provide 
further guidance. But I would take a different approach. 
Rather than making any broad statements about how to de
fine the term “process” in § 101 or tinkering with the bounds 
of the category of unpatentable, abstract ideas, I would re
store patent law to its historical and constitutional moorings. 

For centuries, it was considered well established that a 
series of steps for conducting business was not, in itself, pat
entable. In the late 1990’s, the Federal Circuit and others 
called this proposition into question. Congress quickly re
sponded to a Federal Circuit decision with a stopgap meas
ure designed to limit a potentially significant new problem 
for the business community. It passed the First Inventor 
Defense Act of 1999 (1999 Act), 113 Stat. 1501A–555 (codified 
at 35 U. S. C. § 273), which provides a limited defense to 
claims of patent infringement, see § 273(b), for “method[s] of 
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doing or conducting business,” § 273(a)(3). Following sev
eral more years of confusion, the Federal Circuit changed 
course, overruling recent decisions and holding that a series 
of steps may constitute a patentable process only if it is tied 
to a machine or transforms an article into a different state 
or thing. This “machine-or-transformation test” excluded 
general methods of doing business as well as, potentially, a 
variety of other subjects that could be called processes. 

The Court correctly holds that the machine-or
transformation test is not the sole test for what constitutes 
a patentable process; rather, it is a critical clue.1 But the 
Court is quite wrong, in my view, to suggest that any series 
of steps that is not itself an abstract idea or law of nature 
may constitute a “process” within the meaning of § 101. The 
language in the Court’s opinion to this effect can only cause 
mischief. The wiser course would have been to hold that 
petitioners’ method is not a “process” because it describes 
only a general method of engaging in business transactions— 
and business methods are not patentable. More precisely, 
although a process is not patent ineligible simply because it 
is useful for conducting business, a claim that merely de
scribes a method of doing business does not qualify as a 
“process” under § 101. 

I 

Although the Court provides a brief statement of facts, 
ante, at 597–601, a more complete explication may be useful 
for those unfamiliar with petitioners’ patent application and 
this case’s procedural history. 

Petitioners’ patent application describes a series of steps 
for managing risk amongst buyers and sellers of commodi
ties. The general method, described in claim 1, entails 

1 Even if the machine-or-transformation test may not define the scope of 
a patentable process, it would be a grave mistake to assume that anything 
with a “ ‘useful, concrete and tangible result,’ ” State Street Bank & Trust 
Co. v.  Signature Financial Group, Inc., 149 F. 3d 1368, 1373 (CA Fed. 
1998), may be patented. 
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“managing the consumption risk costs of a commodity sold 
by a commodity provider at a fixed price,” and consists of 
the following steps: 

“(a) initiating a series of transactions between said 
commodity provider and consumers of said commodity 
wherein said consumers purchase said commodity at a 
fixed rate based upon historical averages, said fixed rate 
corresponding to a risk position of said consumers; 

“(b) identifying market participants for said commod
ity having a counter-risk position to said consumers; and 

“(c) initiating a series of transactions between said 
commodity provider and said market participants at a 
second fixed rate such that said series of market partici
pant transactions balances the risk position of said se
ries of consumer transactions.” App. 19–20. 

Although the patent application makes clear that the 
“method can be used for any commodity to manage consump
tion risk in a fixed bill price product,” id., at 11, it includes 
specific applications of the method, particularly in the field 
of energy, as a means of enabling suppliers and consumers 
to minimize the risks resulting from fluctuations in demand 
during specified time periods, see id., at 20–22. Energy 
suppliers and consumers may use that method to hedge their 
risks by agreeing upon a fixed series of payments at regular 
intervals throughout the year instead of charging or paying 
prices that fluctuate in response to changing weather condi
tions. The patent application describes a series of steps, in
cluding the evaluation of historical costs and weather vari
ables and the use of economic and statistical formulas, to 
analyze these data and to estimate the likelihood of certain 
outcomes. See id., at 12–19. 

The patent examiner rejected petitioners’ application on 
the ground that it “is not directed to the technological arts,” 
insofar as it “is not implemented on a specific apparatus and 
merely manipulates [an] abstract idea and solves a purely 
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mathematical problem without any limitation to a practical 
application.” App. to Pet. for Cert. 148a. 

The Board of Patent Appeals and Interferences affirmed 
the examiner’s decision, but it rejected the position that a 
patentable process must relate to “technological arts” or be 
performed on a machine. Id., at 180a–181a. Instead, the 
Board denied petitioners’ patent on two alternative, although 
similar, grounds: first, that the patent involves only mental 
steps that do not transform physical subject matter, id., at 
181a–184a; and, second, that it is directed to an “abstract 
idea,” id., at 184a–187a. 

Petitioners appealed to the United States Court of Ap
peals for the Federal Circuit. After briefing and argument 
before a three-judge panel, the court sua sponte decided to 
hear the case en banc and ordered the parties to address: 
(1) whether petitioners’ “claim 1 . . . claims patent-eligible 
subject matter under 35 U. S. C. § 101”; (2) “[w]hat standard 
should govern in determining whether a process is patent-
eligible subject matter”; (3) “[w]hether the claimed subject 
matter is not patent-eligible because it constitutes an ab
stract idea or mental process”; (4) “[w]hether a method or 
process must result in a physical transformation of an article 
or be tied to a machine to be patent-eligible subject matter”; 
and (5) whether the court’s decisions in State Street Bank & 
Trust Co. v. Signature Financial Group, Inc., 149 F. 3d 1368 
(1998) (State Street), and AT&T Corp. v. Excel Communica
tions, Inc., 172 F. 3d 1352 (1999), should be overruled in any 
respect. App. to Pet. for Cert. 144a–145a. 

The en banc Court of Appeals affirmed the Board’s deci
sion. Eleven of the twelve judges agreed that petitioners’ 
claims do not describe a patentable “process,” § 101. Chief 
Judge Michel’s opinion, joined by eight other judges, rejected 
several possible tests for what is a patent-eligible process, 
including whether the patent produces a “ ‘useful, concrete 
and tangible result,’ ” whether the process relates to “tech
nological arts,” and “categorical exclusions” for certain proc
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esses such as business methods. In re Bilski, 545 F. 3d 943, 
959–960 (2008). Relying on several of our cases in which 
we explained how to differentiate a claim on a “fundamental 
principle” from a claim on a “process,” the court concluded 
that a “claimed process is surely patent-eligible under § 101 
if: (1) it is tied to a particular machine or apparatus, or (2) it 
transforms a particular article into a different state or 
thing.” Id., at 954–955. The court further concluded that 
this “machine-or-transformation test” is “the sole test gov
erning § 101 analyses,” id., at 955 (emphasis added), and 
therefore the “test for determining patent eligibility of a 
process under § 101,” id., at 956. Applying that test, the 
court held that petitioners’ claim is not a patent-eligible proc
ess. Id., at 963–966. 

In a separate opinion reaching the same conclusion, Judge 
Dyk carefully reviewed the history of American patent law 
and English precedents upon which our law is based, and 
found that “the unpatentability of processes not involving 
manufactures, machines, or compositions of matter has been 
firmly embedded . . . since  the time of the  Patent Act of 
1793.” Id., at 966. Judge Dyk observed, moreover, that 
“[t]here is no suggestion in any of this early consideration of 
process patents that processes for organizing human activity 
were or ever had been patentable.” Id., at 972. 

Three judges wrote dissenting opinions, although two of 
those judges agreed that petitioners’ claim is not patent eli
gible. Judge Mayer would have held that petitioners’ claim 
“is not eligible for patent protection because it is directed to 
a method of conducting business.” Id., at 998. He submit
ted that “[t]he patent system is intended to protect and pro
mote advances in science and technology, not ideas about 
how to structure commercial transactions.” Ibid. “Afford
ing patent protection to business methods lacks constitu
tional and statutory support, serves to hinder rather than 
promote innovation[,] and usurps that which rightfully be
longs in the public domain.” Ibid. 
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Judge Rader would have rejected petitioners’ claim on the 
ground that it seeks to patent merely an abstract idea. Id., 
at 1011. 

Only Judge Newman disagreed with the court’s conclusion 
that petitioners’ claim seeks a patent on ineligible subject 
matter. Judge Newman urged that the en banc court’s 
machine-or-transformation test ignores the text and history 
of § 101, id., at 977–978, 985–990, is in tension with several 
decisions by this Court, id., at 978–985, and the Federal Cir
cuit, id., at 990–992, and will invalidate thousands of patents 
that were issued in reliance on those decisions, id., at 
992–994. 

II 

Before explaining in more detail how I would decide this 
case, I will comment briefly on the Court’s opinion. The 
opinion is less than pellucid in more than one respect, and, if 
misunderstood, could result in confusion or upset settled 
areas of the law. Three preliminary observations may be 
clarifying. 

First, the Court suggests that the terms in the Patent Act 
must be read as lay speakers use those terms, and not as 
they have traditionally been understood in the context of 
patent law. See, e. g., ante, at 603 (terms in § 101 must be 
viewed in light of their “ ‘ordinary, contemporary, common 
meaning’ ”); ante, at 607 (patentable “method” is any “orderly 
procedure or process,” “regular way or manner of doing any
thing,” or “set form of procedure adopted in investigation or 
instruction” (internal quotation marks omitted)). As I will 
explain at more length in Part III, infra, if this portion of 
the Court’s opinion were taken literally, the results would be 
absurd: Anything that constitutes a series of steps would be 
patentable so long as it is novel, nonobvious, and described 
with specificity. But the opinion cannot be taken literally 
on this point. The Court makes this clear when it accepts 
that the “atextual” machine-or-transformation test, ante, at 
609, is “useful and important,” ante, at 604, even though it 
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“violates” the stated “statutory interpretation principles,” 
ante, at 603; and when the Court excludes processes that 
tend to pre-empt commonly used ideas, see ante, at 610–611. 

Second, in the process of addressing the sole issue pre
sented to us, the opinion uses some language that seems in
consistent with our centuries-old reliance on the machine-
or-transformation criteria as clues to patentability. Most 
notably, the opinion for a plurality suggests that these 
criteria may operate differently when addressing technolo
gies of a recent vintage. See ante, at 605 (machine-or
transformation test is useful “for evaluating processes simi
lar to those in the Industrial Age,” but is less useful “for 
determining the patentability of inventions in the Informa
tion Age”). In moments of caution, however, the opinion for 
the Court explains—correctly—that the Court is merely re
storing the law to its historical state of rest. See ante, at 
604 (“This Court’s precedents establish that the machine-or
transformation test is a useful and important clue, an investi
gative tool, for determining whether some claimed inven
tions are processes under § 101”). Notwithstanding this 
internal tension, I understand the Court’s opinion to hold 
only that the machine-or-transformation test remains an im
portant test for patentability. Few, if any, processes cannot 
effectively be evaluated using these criteria. 

Third, in its discussion of an issue not contained in the 
questions presented—whether the particular series of steps 
in petitioners’ application is an abstract idea—the Court uses 
language that could suggest a shift in our approach to that 
issue. Although I happen to agree that petitioners seek to 
patent an abstract idea, the Court does not show how this 
conclusion follows “clear[ly],” ante, at 611, from our case law. 
The patent now before us is not for “[a] principle, in the ab
stract,” or a “fundamental truth.” Parker v. Flook, 437 
U. S. 584, 589 (1978) (internal quotation marks omitted). 
Nor does it claim the sort of phenomenon of nature or ab
stract idea that was embodied by the mathematical formula 
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at issue in Gottschalk v. Benson, 409 U. S. 63, 67 (1972), and 
in Flook. 

The Court construes petitioners’ claims on processes for 
pricing as claims on “the basic concept of hedging, or protect
ing against risk,” ante, at 611, and thus discounts the applica
tion’s discussion of what sorts of data to use, and how to 
analyze those data, as mere “token postsolution compo
nents,” ante, at 612. In other words, the Court artificially 
limits petitioners’ claims to hedging, and then concludes that 
hedging is an abstract idea rather than a term that describes 
a category of processes including petitioners’ claims. Why 
the Court does this is never made clear. One might think 
that the Court’s analysis means that any process that utilizes 
an abstract idea is itself an unpatentable, abstract idea. But 
we have never suggested any such rule, which would under
mine a host of patentable processes. It is true, as the Court 
observes, that petitioners’ application is phrased broadly. 
See ante, at 611–612. But claim specification is covered by 
§ 112, not § 101; and if a series of steps constituted an unpat
entable idea merely because it was described without suffi
cient specificity, the Court could be calling into question 
some of our own prior decisions.2 At points, the opinion 
suggests that novelty is the clue. See ante, at 610–611. 
But the fact that hedging is “ ‘long prevalent in our system 
of commerce,’ ” ante, at 611, cannot justify the Court’s con
clusion, as “the proper construction of § 101 . . .  does not 
involve the familiar issu[e] of novelty” that arises under 
§ 102, Flook, 437 U. S., at 588. At other points, the opinion 
for a plurality suggests that the analysis turns on the cate
gory of patent involved. See, e. g., ante, at 608 (courts 

2 For example, a rule that broadly phrased claims cannot constitute pat
entable processes could call into question our approval of Alexander Gra
ham Bell’s famous fifth claim on “ ‘[t]he method of, and apparatus for, 
transmitting vocal or other sounds telegraphically, as herein described, by 
causing electrical undulations, similar in form to the vibrations of the air 
accompanying the said vocal or other sounds, substantially as set forth,’ ” 
The Telephone Cases, 126 U. S. 1, 531 (1888). 
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should use the abstract-idea rule as a “too[l]” to set “a high 
enough bar” “when considering patent applications of this 
sort”). But we have never in the past suggested that the 
inquiry varies by subject matter. 

The Court, in sum, never provides a satisfying account of 
what constitutes an unpatentable abstract idea. Indeed, the 
Court does not even explain if it is using the machine-or
transformation criteria. The Court essentially asserts its 
conclusion that petitioners’ application claims an abstract 
idea. This mode of analysis (or lack thereof) may have led 
to the correct outcome in this case, but it also means that 
the Court’s musings on this issue stand for very little. 

III 

I agree with the Court that the text of § 101 must be the 
starting point of our analysis. As I shall explain, however, 
the text must not be the end point as well. 

Pursuant to its power “[t]o promote the Progress of . . . 
useful Arts, by securing for limited Times to . . . Inventors 
the exclusive Right to their . . .  Discoveries,” U. S. Const., 
Art. I, § 8, cl. 8, Congress has passed a series of patent laws 
that grant certain exclusive rights over certain inventions 
and discoveries as a means of encouraging innovation. In 
the latest iteration, the Patent Act of 1952 (1952 Act), Con
gress has provided that “[w]hoever invents or discovers any 
new and useful process, machine, manufacture, or composi
tion of matter, or any new and useful improvement thereof, 
may obtain a patent therefor, subject to the conditions and 
requirements of this title,” 35 U. S. C. § 101, which include 
that the patent also be novel, § 102, and nonobvious, § 103. 
The statute thus authorizes four categories of subject matter 
that may be patented: processes, machines, manufactures, 
and compositions of matter. Section 101 imposes a thresh
old condition. “[N]o patent is available for a discovery, how
ever useful, novel, and nonobvious, unless it falls within one 
of the express categories of patentable subject matter.” 
Kewanee Oil Co. v. Bicron Corp., 416 U. S. 470, 483 (1974). 
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Section 101 undoubtedly defines in “expansive terms” the 
subject matter eligible for patent protection, as the statute 
was meant to ensure that “ ‘ingenuit[ies] receive a liberal en
couragement.’ ” Diamond v. Chakrabarty, 447 U. S. 303, 
308–309 (1980); see also J. E. M. Ag Supply, Inc. v. Pioneer 
Hi-Bred Int’l, Inc., 534 U. S. 124, 130 (2001). Nonetheless, 
not every new invention or discovery may be patented. 
Certain things are “free for all to use.” Bonito Boats, Inc. 
v. Thunder Craft Boats, Inc., 489 U. S. 141, 151 (1989).3 

The text of the Patent Act does not on its face give much 
guidance about what constitutes a patentable process. The 
statute defines the term “process” as a “process, art or 
method [that] includes a new use of a known process, ma
chine, manufacture, composition of matter, or material.” 
§ 100(b). But, this definition is not especially helpful, given 
that it also uses the term “process” and is therefore some
what circular. 

As lay speakers use the word “process,” it constitutes any 
series of steps. But it has always been clear that, as used 
in § 101, the term does not refer to a “ ‘process’ in the ordi
nary sense of the word,” Flook, 437 U. S., at 588; see also 
Corning v. Burden, 15 How. 252, 268 (1854) (“[T]he term 
process is often used in a more vague sense, in which it can

3 The Court quotes our decision in Diamond v. Chakrabarty, 447 U. S. 
303 (1980), for the proposition that, “ ‘[i]n choosing such expansive terms 
. . . modified by the comprehensive “any,” Congress plainly contemplated 
that the patent laws would be given wide scope.’ ” Ante, at 601. But the 
Court fails to mention which terms we were discussing in Chakrabarty: 
the terms “manufacture” and “composition of matter.” See 447 U. S., at 
308 (“In choosing such expansive terms as ‘manufacture’ and ‘composition 
of matter,’ modified by the comprehensive ‘any,’ Congress plainly contem
plated that the patent laws would be given wide scope”). As discussed 
herein, Congress’ choice of the term “process” reflected a background un
derstanding of what sorts of series of steps could be patented, and likely 
reflected an intentional design to codify that settled, judicial understand
ing. This may not have been the case with the terms at issue in 
Chakrabarty. 
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not be the subject of a patent”). Rather, as discussed in 
some detail in Part IV, infra, the term “process” (along with 
the definitions given to that term) has long accumulated a 
distinctive meaning in patent law. When the term was used 
in the 1952 Act, it was neither intended nor understood to 
encompass any series of steps or any way to do any thing. 

With that understanding in mind, the Government has ar
gued that because “a word” in a statute “is given more pre
cise content by the neighboring words with which it” associ
ates, United States v. Williams, 553 U. S. 285, 294 (2008), we 
may draw inferences from the fact that “[t]he other three 
statutory categories of patent-eligible subject matter identi
fied in Section 101—‘machine, manufacture, or composition 
of matter’—all ‘are things made by man, and involve technol
ogy.’ ” Brief for Respondent 26. Specifically, the Govern
ment submits, we may infer “that the term ‘process’ is lim
ited to technological and industrial methods.” Ibid. The 
Court rejects this submission categorically, on the ground 
that “§ 100(b) already explicitly defines the term ‘process.’ ” 
Ante, at 604. But § 100(b) defines the term “process” by using 
the term “process,” as well as several other general terms. 
This is not a case, then, in which we must either “follow” a 
definition, ibid., or rely on neighboring words to understand 
the scope of an ambiguous term. The definition itself con
tains the very ambiguous term that we must define. 

In my view, the answer lies in between the Government’s 
and the Court’s positions: The terms adjacent to “process” in 
§ 101 provide a clue as to its meaning, although not a very 
strong clue. Section 101’s list of categories of patentable 
subject matter is phrased in the disjunctive, suggesting that 
the term “process” has content distinct from the other items 
in the list. It would therefore be illogical to “rob” the word 
“process” of all independent meaning. Reiter v. Sonotone 
Corp., 442 U. S. 330, 338 (1979). Moreover, to the extent we 
can draw inferences about what is a “process” from common 
attributes in § 101, it is a dangerous endeavor to do so on the 
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basis of a perceived overarching theme. Given the many 
moving parts at work in the Patent Act, there is a risk of 
merely confirming our preconceived notions of what should 
be patentable or of seeing common attributes that track “the 
familiar issues of novelty and obviousness” that arise under 
other sections of the statute but are not relevant to § 101, 
Flook, 437 U. S., at 588. The placement of “process” next to 
other items thus cannot prove that the term is limited to 
any particular categories; it does, however, give reason to be 
skeptical that the scope of a patentable “process” extends to 
cover any series of steps at all. 

The Court makes a more serious interpretive error. As 
briefly discussed in Part II, supra, the Court at points ap
pears to reject the well-settled proposition that the term 
“process” in § 101 is not a “ ‘process’ in the ordinary sense of 
the word,” Flook, 437 U. S., at 588. Instead, the Court pos
its that the word “process” must be understood in light of 
its “ordinary, contemporary, common meaning,” ante, at 603 
(internal quotation marks omitted). Although this is a fine 
approach to statutory interpretation in general, it is a deeply 
flawed approach to a statute that relies on complex terms 
of art developed against a particular historical background.4 

Indeed, the approach would render § 101 almost comical. A 
process for training a dog, a series of dance steps, a method 
of shooting a basketball, maybe even words, stories, or songs 
if framed as the steps of typing letters or uttering sounds— 
all would be patent eligible. I am confident that the term 
“process” in § 101 is not nearly so capacious.5 

4 For example, if this Court were to interpret the Sherman Act accord
ing to the Act’s plain text, it could prohibit “the entire body of private 
contract,” National Soc. of Professional Engineers v. United States, 435 
U. S. 679, 688 (1978). 

5 The Court attempts to avoid such absurd results by stating that these 
“[c]oncerns” “can be met by making sure the claim meets the requirements 
of § 101.” Ante, at 603. Because the only limitation on the plain meaning 
of “process” that the Court acknowledges explicitly is the bar on abstract 
ideas, laws of nature, and the like, it is presumably this limitation that is 
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So is the Court, perhaps. What is particularly incredible 
about the Court’s stated method of interpreting § 101 (other 
than that the method itself may be patent eligible under the 
Court’s theory of § 101) is that the Court deviates from its 
own professed commitment to “ordinary, contemporary, com
mon meaning.” As noted earlier, the Court accepts a role 
for the “atextual” machine-or-transformation “clue.” Ante, 
at 609, 604. The Court also accepts that we have “fore
close[d] a purely literal reading of § 101,” Flook, 437 U. S., at 
589, by holding that claims that are close to “laws of nature, 
natural phenomena, and abstract ideas,” Diamond v. Diehr, 
450 U. S. 175, 185 (1981), do not count as “processes” under 
§ 101, even if they can be colloquially described as such.6 

The Court attempts to justify this latter exception to § 101 
as “a matter of statutory stare decisis.” Ante, at 602. But 
it is strange to think that the very same term must be inter
preted literally on some occasions, and in light of its histori
cal usage on others. 

In fact, the Court’s understanding of § 101 is even more 
remarkable because its willingness to exclude general prin
ciples from the provision’s reach is in tension with its appar
ent willingness to include steps for conducting business. 
The history of patent law contains strong norms against 

left to stand between all conceivable human activity and patent monopo
lies. But many processes that would make for absurd patents are not 
abstract ideas. Nor can the requirements of novelty, nonobviousness, and 
particular description pick up the slack. Cf. ante, at 609 (plurality opin
ion). A great deal of human activity was at some time novel and 
nonobvious. 

6 Curiously, the Court concedes that “these exceptions are not required 
by the statutory text,” but urges that “they are consistent with the notion 
that a patentable process must be ‘new and useful.’ ” Ante, at 601–602 
(emphasis added). I do not see how these exceptions find a textual home 
in the term “new and useful.” The exceptions may be consistent with 
those words, but they are sometimes inconsistent with the “ordinary, con
temporary, common meaning,” ante, at 603, 607 (internal quotation marks 
omitted), of the words “process” and “method.” 
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patenting these two categories of subject matter. Both 
norms were presumably incorporated by Congress into the 
1952 Act. 

IV 

Because the text of § 101 does not on its face convey the 
scope of patentable processes, it is necessary, in my view, to 
review the history of our patent law in some detail. This 
approach yields a much more straightforward answer to this 
case than the Court’s. As I read the history, it strongly sup
ports the conclusion that a method of doing business is not a 
“process” under § 101. 

I am, of course, mindful of the fact that § 101 “is a dynamic 
provision designed to encompass new and unforeseen inven
tions,” and that one must therefore view historical concep
tions of patent-eligible subject matter at an appropriately 
high level of generality. J. E. M. Ag Supply, 534 U. S., at 
135; see also Chakrabarty, 447 U. S., at 315–316. But it is 
nonetheless significant that while people have long innovated 
in fields of business, methods of doing business fall outside 
of the subject matter that has “historically been eligible to 
receive the protection of our patent laws,” Diehr, 450 U. S., 
at 184, and likely go beyond what the modern patent “statute 
was enacted to protect,” Flook, 437 U. S., at 593. It is also 
significant that when Congress enacted the 1952 Act, it did 
so against the background of a well-settled understanding 
that a series of steps for conducting business cannot be pat
ented. These considerations ought to guide our analysis. 
As Justice Holmes noted long ago, sometimes, “a page of his
tory is worth a volume of logic.” New York Trust Co.  v. 
Eisner, 256 U. S. 345, 349 (1921). 

English Backdrop 

The Constitution’s Patent Clause was written against the 
“backdrop” of English patent practices, Graham v. John 
Deere Co. of Kansas City, 383 U. S. 1, 5 (1966), and early 
American patent law was “largely based on and incorpo
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rated” features of the English patent system, E. Walter
scheid, To Promote the Progress of Useful Arts: American 
Patent Law and Administration, 1798–1836, p. 109 (1998) 
(hereinafter Walterscheid, To Promote the Progress).7 The 
governing English law, the Statute of Monopolies, responded 
to abuses whereby the Crown would issue letters patent, 
“granting monopolies to court favorites in goods or busi
nesses which had long before been enjoyed by the public.” 
Graham, 383 U. S., at 5. The statute generally prohibited 
the Crown from granting such exclusive rights, 21 Jam. 1, 
ch. 3, § 1 (1623), in 4 Statutes of the Realm 1213, but it con
tained exceptions that, inter alia, permitted grants of exclu
sive rights to the “working or makinge of any manner of new 
Manufactures,” § 6. 

Pursuant to that provision, patents issued for the “mode, 
method, or way of manufacturing,” F. Campin, Law of Pat
ents for Inventions 11 (1869) (emphasis deleted), and English 
courts construed the phrase “working or makinge of any 
manner of new Manufactures” to encompass manufacturing 
processes, see, e. g., Boulton v. Bull, 2 H. Bl. 463, 471, 492, 
126 Eng. Rep. 651, 655, 666 (C. P. 1795) (holding that the 
term “manufacture” “applied not only to things made, but to 
the practice of making, to principles carried into practice in 
a new manner, to new results of principles carried into prac
tice”). Thus, English courts upheld James Watt’s famous 
patent on a method for reducing the consumption of fuel in 
steam engines,8 as well as a variety of patents issued for 

7 See Pennock v. Dialogue, 2 Pet. 1, 18 (1829) (“[M]any of the provisions 
of our patent act are derived from the principles and practice which have 
prevailed in the construction of that of England”); Proceedings in Con
gress During the Years 1789 and 1790 Relating to the First Patent and 
Copyright Laws, 22 J. Pat. Off. Soc. 352, 363 (1940) (explaining that the 
1790 Patent Act was “framed according to the Course of Practice in the 
English Patent Office”); see also Walterscheid, The Early Evolution of the 
United States Patent Law: Antecedents, 76 J. Pat. & Trademark Off. Soc. 
697, 698 (1994) (describing the role of the English backdrop). 

8 See Hornblower v. Boulton, 8 T. R. 95 (K. B. 1799). 
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methods of synthesizing substances or building mechanical 
devices.9 

Although it is difficult to derive a precise understanding 
of what sorts of methods were patentable under English law, 
there is no basis in the text of the Statute of Monopolies, nor 
in pre-1790 English precedent, to infer that business meth
ods could qualify.10 There was some debate throughout the 
relevant time period about what processes could be patented. 
But it does not appear that anyone seriously believed that 
one could patent “a method for organizing human activity.” 
545 F. 3d, at 970 (Dyk, J., concurring).11 

There were a small number of patents issued between 1623 
and 1790 relating to banking or lotteries and one for a 
method of life insurance,12 but these did not constitute the 
“prevail[ing]” “principles and practice” in England on which 
our patent law was based, Pennock v. Dialogue, 2 Pet. 1, 18 
(1829). Such patents were exceedingly rare, and some of 

9 See, e. g., Roebuck and Garbett v. William Stirling & Son (H. L. 1774), 
reprinted in 1 T. Webster, Reports and Notes of Cases on Letters Patent 
for Inventions 45 (1844) (“method of making acid spirit by burning sulphur 
and saltpetre, and collecting the condensed fumes”); id., at 77 (“ ‘method 
of producing a yellow colour for painting in oil or water, making white 
lead, and separating the mineral alkali from common salt, all to be per
formed in one single process’ ”); see also C. MacLeod, Inventing the Indus
trial Revolution: The English Patent System, 1660–1800, pp. 84–93, 100– 
104, 109–110, 152–155 (1988) (hereinafter MacLeod) (listing patents). 

10 Some English cases made reference to the permissibility of patents 
over new “trades.” But so far as I can tell, the term “trade” referred not 
to the methods of conducting business but rather to methods of making 
and using physical items or to the object of the trade. See, e. g., Cloth-
workers of Ipswich Case, Godb. 252, 254, 78 Eng. Rep. 147, 148 (K. B. 
1615) (“[I]f a man hath brought in a new invention and a new trade within 
the kingdom . . . [the King] may  grant by charter unto him”). 

11 See also Pollack, The Multiple Unconstitutionality of Business Method 
Patents: Common Sense, Congressional Consideration, and Constitutional 
History, 28 Rutgers Computer & Tech. L. J. 61, 94–96 (2002) (hereinafter 
Pollack) (describing English practice). 

12 See id., at 95; B. Woodcroft, Alphabetical Index of Patentees of Inven
tions, from March 2, 1617 (14 James I) to October 1, 1852 (16 Victoriae) 
383, 410 (2d ed. 1969) (hereinafter Woodcroft). 
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them probably were viewed not as inventions or discoveries 
but rather as special state privileges13 that until the mid
1800’s were recorded alongside inventions in the patent rec
ords, see MacLeod 1–2 (explaining that various types of pat
ents were listed together). It appears that the only English 
patent of the time that can fairly be described as a business 
method patent was one issued in 1778 on a “Plan for assur
ances on lives of persons from 10 to 80 years of Age.” 
Woodcroft 324.14 And “[t]here is no indication” that this pat
ent “was ever enforced or its validity tested,” 545 F. 3d, at 
974 (Dyk, J., concurring); the patent may thus have repre
sented little more than the whim—or error—of a single pat
ent clerk.15 

In any event, these patents (or patent) were probably not 
known to the Framers of early patent law. In an era before 
computerized databases, organized case law, and treatises,16 

the American drafters probably would have known about 
particular patents only if they were well publicized or sub

13 See, e. g., C. Ewen, Lotteries and Sweepstakes 70–71 (1932) (describ
ing the “letters patent” to form a colony in Virginia and to operate lotter
ies to fund that colony). 

14 See also Renn, John Knox’s Plan for Insuring Lives: A Patent of 
Invention in 1778, 101 J. Inst. Actuaries 285, 286 (1974) (hereinafter Renn) 
(describing the patent). 

15 “The English patent system” at that time “was one of simple registra
tion. Extensive scrutiny was not expected of the law officers administer
ing it.” MacLeod 41. Thus, as one scholar suggested of the patent on 
life insurance, “perhaps the Law Officer was in a very good humour that 
day, or perhaps he had forgotten the wording of the statute; most likely 
he was concerned only with the promised ‘very considerable Consumption 
of [Revenue] Stamps’ which [the patent holder] declared, would ‘contribute 
to the increase of the Public Revenues.’ ” Renn 285. 

16 See Markman v. Westview Instruments, Inc., 517 U. S. 370, 381 (1996) 
(“[T]he state of patent law in the common-law courts before 1800 led one 
historian to observe that ‘the reported cases are destitute of any decision 
of importance’ ” (quoting Hulme, On the Consideration of the Patent Grant, 
Past and Present, 13 L. Q. Rev. 313, 318 (1897))); MacLeod 1, 61–62 (ex
plaining the dearth of clear case law); see also Boulton v. Bull, 2 H. Bl.  
463, 491, 126 Eng. Rep. 651, 665 (C. P. 1795) (Eyre, C. J.) (“Patent rights 
are no where that I can find accurately discussed in our books”). 
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ject to reported litigation. So far as I am aware, no pub
lished cases pertained to patents on business methods. 

Also noteworthy is what was not patented under the Eng
lish system. During the 17th and 18th centuries, Great 
Britain saw innovations in business organization,17 business 
models,18 management techniques,19 and novel solutions to 
the challenges of operating global firms in which subordinate 
managers could be reached only by a long sea voyage.20 

Few if any of these methods of conducting business were 
patented.21 

Early American Patent Law 

At the Constitutional Convention, the Founders decided to 
give Congress a patent power so that it might “promote the 
Progress of . . . useful Arts.” Art. I, § 8, cl. 8. There is 

17 See, e. g., A. DuBois, The English Business Company After the Bubble 
Act, 1720–1800, pp. 38–40, 435–438 (1938); Harris, The Bubble Act: Its 
Passage and Its Effects on Business Organization, 54 J. Econ. Hist. 610, 
624–625 (1994). 

18 See Pollack 97–100. For example, those who held patents on oil lamps 
developed firms that contracted to provide street lighting. See M. Fal
kus, Lighting in the Dark Ages of English Economic History: Town 
Streets Before the Industrial Revolutions, in Trade, Government and 
Economy in Pre-Industrial England 249, 255–257, 259–260 (D. Coleman & 
A. John eds. 1976). 

19 See, e. g., G. Hammersley, The State and the English Iron Industry 
in the Sixteenth and Seventeenth Centuries, in id., at 166, 173, 175–178 
(describing the advent of management techniques for efficiently running a 
major ironworks). 

20 See, e. g., Carlos & Nicholas, Agency Problems in Early Chartered 
Companies: The Case of the Hudson’s Bay Company, 50 J. Econ. Hist. 853, 
853–875 (1990). 

21 Nor, so far as I can tell, were business method patents common in the 
United States in the brief period between independence and the creation 
of our Constitution—despite the fact that it was a time of great business 
innovation, including new processes for engaging in risky trade and trans
port, one of which has been called “the quintessential business innovation 
of the 1780s.” T. Doerflinger, A Vigorous Spirit of Enterprise: Merchants 
and Economic Development in Revolutionary Philadelphia 291 (1986) (de
scribing new methods of conducting and financing trade with China). 
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little known history of that Clause.22 We do know that the 
Clause passed without objection or debate.23 This is strik
ing because other proposed powers, such as a power to grant 
charters of incorporation, generated discussion about the 
fear that they might breed “monopolies.” 24 Indeed, at the 
ratification conventions, some States recommended amend
ments that would have prohibited Congress from granting 
“ ‘exclusive advantages of commerce.’ ” 25 If the original un
derstanding of the Patent Clause included the authority to 
patent methods of doing business, it might not have passed 
so quietly. 

In 1790, Congress passed the first Patent Act, an “Act to 
promote the progress of useful Arts” that authorized patents 
for persons who had “invented or discovered any useful art, 
manufacture, engine, machine, or device, or any improve
ment therein not before known or used,” if “the invention or 
discovery [was] sufficiently useful and important.” 1 Stat. 
109–110. Three years later, Congress passed the Patent Act 

22 See Seidel, The Constitution and a Standard of Patentability, 48 J. Pat. 
Off. Soc. 5, 10 (1966) (hereinafter Seidel); Walterscheid, To Promote the 
Progress of Science and Useful Arts: The Background and Origin of the 
Intellectual Property Clause of the United States Constitution, 2 J. Intell. 
Prop. L. 1, 26 (1994) (hereinafter Walterscheid, Background and Origin); 
Walterscheid, To Promote the Progress 59, and n. 12; Prager, A History of 
Intellectual Property From 1545 to 1787, 26 J. Pat. Off. Soc. 711, 746 (1944). 

23 Walterscheid, Background and Origin 26; 2 Records of the Federal 
Convention of 1787, pp. 509–510 (M. Farrand ed. 1966). 

24 J. Madison, Notes of Debates in the Federal Convention of 1787, 
pp. 638–639 (Ohio Univ. Press ed. 1966). 

25 See Walterscheid, Background and Origin 38, n. 124, 55–56 (collecting 
sources); see also The Objections of Hon. George Mason, One of the Dele
gates From Virginia, in the Late Continental Convention, to the Proposed 
Federal Constitution, Assigned as His Reasons for Not Signing the Same, 
2 American Museum or Repository of Ancient and Modern Fugitive 
Pieces, etc. 534, 536 (1787); Ratification of the New Constitution by the 
Convention of the State of New York, 4 id., at 153, 156 (1789); Remarks 
on the Amendments to the Federal Constitution Proposed by The Conven
tions of Massachusetts, New Hampshire, New York, Virginia, South and 
North Carolina, With the Minorities of Pennsylvania and Maryland by the 
Rev. Nicholas Collin, D. D., 6 id., at 303. 
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of 1793 and slightly modified the language to cover “any new 
and useful art, machine, manufacture or composition of mat
ter, or any new and useful improvement on any art, machine, 
manufacture or composition of matter.” 1 Stat. 319. 

The object of the constitutional patent power and the stat
utory authorization for process patents in the early patent 
Acts was the term “useful art.” It is not evident from the 
face of the statutes or the Constitution whether the objects 
of the patent system were “arts” that are also useful, or 
rather a more specific category, the class of arts known as 
“useful arts.” Cf. Graham, 383 U. S., at 12 (describing the 
“ ‘new and useful’ tests which have always existed in the 
statutory scheme” and apply to all categories of subject mat
ter). However, we have generally assumed that “useful 
art,” at least as it is used in the Patent Act, is itself a term 
of art. See Burden, 15 How., at 267–268. 

The word “art” and the phrase “useful arts” are subject to 
many meanings. There is room on the margins to debate 
exactly what qualifies as either. There is room, moreover, 
to debate at what level of generality we should understand 
these broad and historical terms, given that “[a] rule that 
unanticipated inventions are without protection would con
flict with the core concept of the patent law,” Chakrabarty, 
447 U. S., at 316. It appears, however, that regardless of 
how one construes the term “useful arts,” business methods 
are not included. 

Noah Webster’s first American dictionary 26 defined the 
term “art” as the “disposition or modification of things by 

26 Some scholars suggest that Webster’s “close proximity to the Consti
tutional Convention coupled with his familiarity with the delegates makes 
it likely that he played some indirect role in the development” of the Con
stitution’s Intellectual Property Clause—a Clause that established not 
only the power to create patents but also copyrights, a subject in which 
Webster had great interest. Donner, Copyright Clause of the U. S. Con
stitution: Why Did the Framers Include It With Unanimous Approval? 
36 Am. J. Legal Hist. 361, 372 (1992). But there is no direct evidence of 
this fact. See Walterscheid, Background and Origin 40–41. 
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human skill, to answer the purpose intended,” and differenti
ated between “useful or mechanic” arts, on the one hand, 
and “liberal or polite” arts, on the other. 1 An American 
Dictionary of the English Language (1828) (facsimile edition) 
(emphasis added). Although other dictionaries defined the 
word “art” more broadly,27 Webster’s definition likely con
veyed a message similar to the meaning of the word “manu
factures” in the earlier English statute. And we know that 
the term “useful arts” was used in the founding era to refer 
to manufacturing and similar applied trades.28 See Coulter, 
The Field of the Statutory Useful Arts, 34 J. Pat. Off. Soc. 
487, 493–500 (1952); see also Thomas, The Patenting of the 
Liberal Professions, 40 Boston College L. Rev. 1139, 1164 
(1999) (“[The Framers of the Constitution] undoubtedly con
templated the industrial, mechanical and manual arts of the 
late eighteenth century, in contrast to the seven ‘liberal arts’ 
and the four ‘fine arts’ of classical learning”). Indeed, just 

27 See, e. g., 1 S. Johnson, Dictionary of the English Language (1773) 
(listing as definitions of an “art”: “[t]he power of doing something not 
taught by nature and instinct,” “[a] science; as, the liberal arts,” “[a] 
trade,” “[a]rtfulness; skill; dexterity,” “[c]unning,” and “[s]peculation”). 
One might question the breadth of these definitions. This same diction
ary offered as an example of “doing something not taught by nature and 
instinct,” the art of “dance”; and as an example of a “trade,” the art of 
“making sugar.” Ibid. 

28 For examples of this usage, see Book of Trades or Library of Useful 
Arts (1807) (describing in a three-volume work 68 trades, each of which is 
the means of creating a product, such as feather worker or cork cutter); 1 
J. Bigelow, The Useful Arts Considered in Connexion With the Applica
tions of Science (1840) (surveying a history of what we would today call 
mechanics, technology, and engineering). See also D. Defoe, A General 
History of Discoveries and Improvements, in Useful Arts (1727); T. Coxe, 
An Address to an Assembly of the Friends of American Manufactures 
17–18 (1787); G. Logan, A Letter to the Citizens of Pennsylvania, on the 
Necessity of Promoting Agriculture, Manufactures, and the Useful Arts 
12–13 (2d ed. 1800); W. Kenrick, An Address to the Artists and Manufac
turers of Great Britain 21–38 (1774); cf. Corning v. Burden, 15 How. 252, 
267 (1854) (listing the “arts of tanning, dyeing, making water-proof cloth, 
vulcanizing India rubber, [and] smelting ores”). 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:trades.28


634 BILSKI v. KAPPOS 

Stevens, J., concurring in judgment 

days before the Constitutional Convention, one delegate 
listed examples of American progress in “manufactures and 
the useful arts,” all of which involved the creation or trans
formation of physical substances. See T. Coxe, An Address 
to an Assembly of the Friends of American Manufactures 
17–18 (1787) (listing, inter alia, meal, ships, liquors, potash, 
gunpowder, paper, starch, articles of iron, stone work, car
riages, and harnesses). Numerous scholars have suggested 
that the term “useful arts” was widely understood to encom
pass the fields that we would now describe as relating to 
technology or “technological arts.” 29 

Thus, fields such as business and finance were not gener
ally considered part of the “useful arts” in the founding era. 
See, e. g., The Federalist No. 8, p. 69 (C. Rossiter ed. 1961) 
(A. Hamilton) (distinguishing between “the arts of indus
try, and the science of finance”); 30 The Writings of George 

29 See, e. g., 1 D. Chisum, Patents Gl–23 (2010); Lutz, Patents and Sci
ence: A Clarification of the Patent Clause of the U. S. Constitution, 18 Geo. 
Wash. L. Rev. 50, 54 (1949–1950); Samuelson, Benson Revisited: The Case 
Against Patent Protection for Algorithms and Other Computer Program-
Related Inventions, 39 Emory L. J. 1025, 1033, n. 24 (1990); Seidel 10, 13; 
see also Great Atlantic & Pacific Tea Co. v. Supermarket Equipment 
Corp., 340 U. S. 147, 154 (1950) (Douglas, J., concurring) (explaining that 
in the Framers’ view, an “invention, to justify a patent, had to serve the 
ends of science—to push back the frontiers of chemistry, physics, and the 
like; to make a distinctive contribution to scientific knowledge”); In re 
Waldbaum, 457 F. 2d 997, 1003 (CCPA 1972) (Rich, J., concurring) (“ ‘The 
phrase “technological arts,” as we have used it, is synonymous with the 
phrase “useful arts” as it appears in Article I, Section 8 of the Constitu
tion’ ”); Paulik v. Rizkalla, 760 F. 2d 1270, 1276 (CA Fed. 1985) (explaining 
that “useful arts” is “the process today called technological innovation”); 
Thomas, The Post-Industrial Patent System, 10 Ford. Intell. Prop. 
Media & Ent. L. J. 3, 32–55 (1999) (cataloguing early understandings of 
technological arts). This view may be supported, for example, by an 1814 
grant to Harvard University to create a “Professorship on the Application 
of Science to the Useful Arts,” something that today might be akin to 
applied science or engineering. See M. James, Engineering an Environ
ment for Change: Bigelow, Peirce, and Early Nineteenth-Century Practi
cal Education at Harvard, in Science at Harvard University: Historical 
Perspectives 59 (C. Elliott & M. Rossiter eds. 1992). 
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Washington 1745–1799, p. 186 (J. Fitzpatrick ed. 1939) (writ
ing in a letter that “our commerce has been considerably 
curtailed,” but “the useful arts have been almost impercepti
bly pushed to a considerable degree of perfection”). Indeed, 
the same delegate to the Constitutional Convention who 
gave an address in which he listed triumphs in the useful 
arts distinguished between those arts and the conduct of 
business. He explained that investors were now attracted to 
the “manufactures and the useful arts,” much as they had long 
invested in “commerce, navigation, stocks, banks, and insur
ance companies.” T. Coxe, A Statement of the Arts and 
Manufactures of the United States of America for the Year 
1810 (1814), in 2 American State Papers, Finance 666, 688 
(1832). 

Some scholars have remarked, as did Thomas Jefferson, 
that early patent statutes neither included nor reflected any 
serious debate about the precise scope of patentable subject 
matter. See, e. g., Graham, 383 U. S., at 9–10 (discussing 
Thomas Jefferson’s observations). It has been suggested, 
however, that “[p]erhaps this was in part a function of an 
understanding—shared widely among legislators, courts, 
patent office officials, and inventors—about what patents 
were meant to protect. Everyone knew that manufactures 
and machines were at the core of the patent system.” 
Merges, Property Rights for Business Concepts and Patent 
System Reform, 14 Berkeley Tech. L. J. 577, 585 (1999) (here
inafter Merges). Thus, although certain processes, such 
as those related to the technology of the time, might have 
been considered patentable, it is possible that “[a]gainst this 
background, it would have been seen as absurd for an entre
preneur to file a patent” on methods of conducting business. 
Ibid. 

Development of American Patent Law 

During the first years of the patent system, no patents 
were issued on methods of doing business.30 Indeed, for 

30 See Walterscheid, To Promote the Progress 173–178; Pollack 107–108. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:business.30


636 BILSKI v. KAPPOS 

Stevens, J., concurring in judgment 

some time, there were serious doubts as to “the patentability 
of processes per se,” as distinct from the physical end prod
uct or the tools used to perform a process. Id., at 581–582.31 

Thomas Jefferson was the “ ‘first administrator of our pat
ent system’ ” and “the author of the 1793 Patent Act.” Gra
ham, 383 U. S., at 7. We have said that his “conclusions as 
to conditions for patentability . . . are  worthy of  note.” Ibid. 
During his time administering the system, Jefferson “saw 
clearly the difficulty” of deciding what should be patent
able.32 Id., at 9. He drafted the 1793 Act, id., at 7, and, 
years later, explained that in that Act “ ‘the whole was 
turned over to the judiciary, to be matured into a system, 
under which every one might know when his actions were 
safe and lawful,’ ” id., at 10 (quoting Letter to Issac McPher
son, in VI Writings of Thomas Jefferson 181–182 (H. Wash
ington ed. 1861)). As the Court has explained, “Congress 
agreed with Jefferson . . . that the courts should develop 
additional conditions for patentability.” Graham, 383 U. S., 
at 10. Thus “[a]lthough the Patent Act was amended, re
vised or codified some 50 times between 1790 and 1950, Con
gress steered clear” of adding statutory requirements of pat
entability. Ibid. For nearly 160 years, Congress retained 
the term “useful arts,” see, e. g., Act of July 4, 1836, ch. 357, 
5 Stat. 117, leaving “wide latitude for judicial construction 
. . . to keep pace with industrial development,” Berman, 
Method Claims, 17 J. Pat. Off. Soc. 713, 714 (1935) (herein
after Berman). 

31 These doubts ended by the time of Cochrane v. Deener, 94 U. S. 780 
(1877), in which we held that “a process may be patentable, irrespective 
of the particular form of the instrumentalities used,” and therefore one 
may patent “an act, or a series of acts, performed upon the subject-matter 
to be transformed and reduced to a different state or thing.” Id., at 
787–788. 

32 A skeptic of patents, Jefferson described this as “drawing a line be
tween the things which are worth to the public the embarrassment of an 
exclusive patent, and those which are not.” 13 Writings of Thomas Jeffer
son 335 (Memorial ed. 1904). 
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Although courts occasionally struggled with defining what 
was a patentable “art” during those 160 years, they consist
ently rejected patents on methods of doing business. The 
rationales for those decisions sometimes varied. But there 
was an overarching theme, at least in dicta: Business meth
ods are not patentable arts. See, e. g., United States Credit 
System Co. v. American Credit Indemnity Co., 53 F. 818, 819 
(CCNY 1893) (“method of insuring against loss by bad debts” 
could not be patented “as an art”); Hotel Security Checking 
Co. v. Lorraine Co., 160 F. 467, 469 (CA2 1908) (“A system of 
transacting business disconnected from the means for carry
ing out the system is not, within the most liberal interpreta
tion of the term, an art”); Guthrie v. Curlett, 10 F. 2d 725, 
726 (CA2 1926) (method of abbreviating rail tariff schedules, 
“if it be novel, is not the kind of art protected by the patent 
acts”); In re Patton, 127 F. 2d 324, 327–328 (CCPA 1942) 
(holding that novel “ ‘interstate and national fire-fighting sys
tem’ ” was not patentable because, inter alia, “a system of 
transacting business, apart from the means for carrying out 
such system, is not” an art within the meaning of the patent 
law, “nor is an abstract idea or theory, regardless of its im
portance or . . . ingenuity”); Loew’s Drive-In Theatres, Inc. 
v. Park-In Theatres, Inc., 174 F. 2d 547, 552 (CA1 1949) (“[A] 
system for the transaction of business, such, for example, as 
the cafeteria system for transacting the restaurant business 
. . . however novel, useful, or commercially successful is not 
patentable apart from the means for making the system 
practically useful, or carrying it out”); Joseph E. Seagram & 
Sons, Inc. v. Marzall, 180 F. 2d 26, 28 (CADC 1950) (method 
of focus-group testing for beverages is not patentable subject 
matter); see also In re Howard, 394 F. 2d 869, 872 (CCPA 
1968) (Kirkpatrick, J., concurring) (explaining that a “method 
of doing business” cannot be patented). Between 1790 and 
1952, this Court never addressed the patentability of busi
ness methods. But we consistently focused the inquiry on 
whether an “art” was connected to a machine or physical 
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transformation,33 an inquiry that would have excluded meth
ods of doing business. 

By the early 20th century, it was widely understood that 
a series of steps for conducting business could not be pat
ented. A leading treatise, for example, listed “ ‘systems’ of 
business” as an “unpatentable subjec[t].” 1 A. Deller, 
Walker on Patents § 18, p. 62 (1937).34 Citing many of the 
cases listed above, the treatise concluded that a “method of 
transacting business” is not an “ ‘art.’ ” Id., § 22, at 69; see 
also L. Amdur, Patent Law and Practice § 39, p. 53 (1935) 
(listing “Methods of doing business” as an “Unpatentable 
[A]r[t]”); Berman 718 (“[C]ases have been fairly unanimous 
in denying patentability to such methods”); Tew, Method of 
Doing Business, 16 J. Pat. Off. Soc. 607 (1934) (“It is probably 
settled by long practice and many precedents that ‘methods 
of doing business,’ as these words are generally understood, 
are unpatentable”). Indeed, “[u]ntil recently” it was still 
“considered well established that [business] methods were 
non-statutory.” 1 R. Moy, Walker on Patents § 5:28, p. 5–104 
(4th ed. 2009).35 

33 See, e. g., Expanded Metal Co. v. Bradford, 214 U. S. 366, 383, 385–386 
(1909); The Telephone Cases, 126 U. S., at 533–537; Cochrane, 94 U. S., at 
787–788; Burden, 15 How., at 267–268. 

34 See also 1 A. Deller, Walker on Patents § 26, p. 152 (2d ed. 1964) (A 
“ ‘system’ or method of transacting business is not [a process], nor does it 
come within any other designation of patentable subject matter”). 

35 Although a few patents issued before 1952 related to methods of doing 
business, see United States Patent and Trademark Office, Automated Fi
nancial or Management Data Processing Methods, online at http://www. 
uspto.gov/web/menu/busmethp/index.html (as visited June 26, 2010, and 
available in Clerk of Court’s case file), these patents were rare, often is
sued through self-registration rather than any formalized patent examina
tion, generally were not upheld by courts, and arguably are distinguish
able from pure patents on business methods insofar as they often involved 
the manufacture of new objects. See In re Bilski, 545 F. 3d 943, 974, 
and n. 18 (CA Fed. 2008) (case below) (Dyk, J., concurring); Pollack 74–75; 
Walterscheid, To Promote the Progress 243. 
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Modern American Patent Law 

By the mid-1900’s, many courts were construing the term 
“art” by using words such as “method, process, system, or 
like terms.” Berman 713; see Expanded Metal Co. v. Brad
ford, 214 U. S. 366, 382 (1909) (“The word ‘process’ has been 
brought into the decisions because it is supposedly an equiva
lent form of expression or included in the statutory designa
tion of a new and useful art”).36 Thus in 1952, when Con
gress updated the patent laws as part of its ongoing project 
to revise the United States Code, it changed the operative 
language in § 101, replacing the term “art” with “process” 
and adding a definition of “process” as a “process, art or 
method,” § 100(b). 

That change was made for clarity and did not alter the 
scope of a patentable “process.” See Diehr, 450 U. S., at 
184. The new terminology was added only in recognition of 
the fact that courts had been interpreting the category “art” 
by using the terms “process or method”; Congress thus 
wanted to avoid “the necessity of explanation that the word 
‘art’ as used in this place means ‘process or method.’ ” 
S. Rep. No. 1979, 82d Cong., 2d Sess., 5 (1952) (hereinafter 
S. Rep. 1979); accord, H. R. Rep. No. 1923, 82d Cong., 2d 
Sess., 6 (1952) (hereinafter H. R. Rep. 1923); see also id., 
at 17 (explaining that “[t]he word ‘art’ ” in § 101 “has been 
interpreted by the courts as being practically synonymous 
with process or method,” and that the switch to the word 
“ ‘[p]rocess’ ” was intended only for clarity).37 

It appears that when Congress changed the language in 
§ 101 to incorporate the prevailing judicial terminology, it 
merely codified the prevailing judicial interpretation of that 

36 For examples of such usage, see The Telephone Cases, 126 U. S., at 
533, and Burden, 15 How., at 267. 

37 See also 98 Cong. Rec. A415 (1952) (remarks of Rep. Bryson) (describ
ing, after the fact, the 1952 Act, and explaining that “[t]he word ‘art’ was 
changed to ‘process’ in order to clarify its meaning. No change in sub
stance was intended”). 
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category of subject matter. See Diehr, 450 U. S., at 184; see 
also Barber v. Gonzales, 347 U. S. 637, 641 (1954) (“While it is 
true that statutory language should be interpreted whenever 
possible according to common usage, some terms acquire a 
special technical meaning by a process of judicial construc
tion”). Both the Senate and House Committee Reports ex
plained that the word “process” was used in § 101 “to clarify 
the present law as to the patentability of certain types of 
processes or methods as to which some insubstantial doubts 
have been expressed.” S. Rep. 1979, at 5; accord, H. R. Rep. 
1923, at 6. And both noted that those terms were used to 
convey the prevailing meaning of the term “art,” “as inter
preted” by courts, S. Rep. 1979, at 17; accord, H. R. Rep. 
1923, at 17. Indeed, one of the main drafters of the Act 
explained that the definition of the term “process” in § 100(b) 
reflects “how the courts have construed the term ‘art.’ ” 
Tr. of Address by Judge Giles S. Rich to the New York Pat
ent Law Association 7–8 (Nov. 6, 1952). 

As discussed above, by this time, courts had consistently 
construed the term “art” to exclude methods of doing busi
ness. The 1952 Act likely captured that same meaning.38 

Cf. Graham, 383 U. S., at 16–17 (reasoning that because a 
provision of the 1952 Act “paraphrases language which has 
often been used in decisions of the courts” and was “added 
to the statute for uniformity and definiteness,” that provision 
should be treated as “a codification of judicial precedents” 
(internal quotation marks omitted)).39 Indeed, Judge Rich, 

38 The 1952 Act also retained the language “invents or discovers,” which 
by that time had taken on a connotation that would tend to exclude busi
ness methods. See B. Evans & C. Evans, A Dictionary of Contemporary 
American Usage 137 (1957) (explaining that “discover; invent” means “to 
make or create something new, especially, in modern usage, something 
ingeniously devised to perform mechanical operations”). 

39 As explained in Part II, supra, the Court engages in a Jekyll-and-
Hyde form of interpretation with respect to the word “process” in 
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the main drafter of the 1952 Act, later explained that “the 
invention of a more effective organization of the materials 
in, and the techniques of teaching a course in physics, chem
istry, or Russian is not a patentable invention because it is 
outside of the enumerated categories of ‘process, machine, 
manufacture, or composition of matter, or any new and useful 
improvement thereof.’ ” Principles of Patentability, 28 Geo. 
Wash. L. Rev. 393, 394 (1960). “Also outside that group,” 
he added, was a process for doing business: “the greatest 
inventio[n] of our times, the diaper service.” Ibid.40 

“Anything Under the Sun” 

Despite strong evidence that Congress has consistently au
thorized patents for a limited class of subject matter and that 
the 1952 Act did not alter the nature of the then-existing 
limits, petitioners and their amici emphasize a single phrase 
in the 1952 Act’s legislative history, which suggests that the 

§ 101. It rejects the interpretation I proffer because the words “process” 
and “method” do not, on their face, distinguish between different series of 
acts. Ante, at 606–607. But it also rejects many sorts of processes with
out a textual basis for doing so. See ante, at 601–602, 604, 609–612. And 
while the Court rests a great deal of weight on Parker v. Flook, 437 U. S. 
584 (1978), for its analysis of abstract ideas, the Court minimizes Flook’s 
rejection of “a purely literal reading of § 101,” as well as Flook’s reliance 
on the historical backdrop of § 101 and our understanding of what “the 
statute was enacted to protect,” id., at 588–590, 593; see also Diamond 
v. Diehr, 450 U. S. 175, 192 (1981) (explaining that a “claim satisfies the 
requirements of § 101” when it “is performing a function which the patent 
laws were designed to protect”). 

40 Forty years later, Judge Rich authored the State Street opinion that 
some have understood to make business methods patentable. But State 
Street dealt with whether a piece of software could be patented and ad
dressed only claims directed at machines, not processes. His opinion may 
therefore be better understood merely as holding that an otherwise pat
entable process is not unpatentable simply because it is directed toward 
the conduct of doing business—an issue the Court has no occasion to ad
dress today. See 149 F. 3d, at 1375. 
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statutory subject matter “ ‘include[s] anything under the sun 
that is made by man.’ ” Brief for Petitioners 19 (quoting 
Chakrabarty, 447 U. S., at 309, in turn quoting S. Rep. 1979, 
at 5). Similarly, the Court relies on language from our opin
ion in Chakrabarty that was based in part on this piece of 
legislative history. See ante, at 601, 602–603. 

This reliance is misplaced. We have never understood 
that piece of legislative history to mean that any series of 
steps is a patentable process. Indeed, if that were so, then 
our many opinions analyzing what is a patentable process 
were simply wastes of pages in the U. S. Reports. And to 
accept that errant piece of legislative history as widening 
the scope of the patent law would contradict other evidence 
in the congressional record, as well as our presumption that 
the 1952 Act merely codified the meaning of “process” and 
did not expand it, see Diehr, 450 U. S., at 184. 

Taken in context, it is apparent that the quoted language 
has a far less expansive meaning. The full sentence in the 
Committee Reports reads: “A person may have ‘invented’ a 
machine or a manufacture, which may include anything 
under the sun that is made by man, but it is not necessarily 
patentable under section 101 unless the conditions of [this] 
title are fulfilled.” S. Rep. 1979, at 5; H. R. Rep. 1923, at 6. 
Viewed as a whole, it seems clear that this language does not 
purport to explain that “anything under the sun” is patent
able. Indeed, the language may be understood to state the 
exact opposite: that “[a] person may have ‘invented’ . . . any
thing under the sun,” but that thing “is not necessarily pat
entable under section 101.” Thus, even in the Chakrabarty 
opinion, which relied on this quote, we cautioned that the 
1952 Reports did not “suggest that § 101 has no limits or that 
it embraces every discovery.” 447 U. S., at 309. 

Moreover, even if the language in the Committee Reports 
was meant to flesh out the meaning of any portion of § 101, it 
did not purport to define the term “process.” The language 
refers only to “manufacture[s]” and “machine[s],” tangible 
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objects “made by man.” It does not reference the “process” 
category of subject matter (nor could a process be comfort
ably described as something “made by man”). The language 
may also be understood merely as defining the term “in
vents” in § 101. As Judge Dyk explained in his opinion 
below, the phrase “made by man” “is reminiscent” of a 1790’s 
description of the limits of English patent law, that an “in
vention must be ‘made by man’ ” and cannot be “ ‘a philosoph
ical principle only, neither organized or capable of being or
ganized’ from a patentable manufacture.” 545 F. 3d, at 976 
(quoting Hornblower v. Boulton, 8 T. R. 95, 98, 101 Eng. Rep. 
1285, 1288 (K. B. 1799)). 

The 1952 Act, in short, cannot be understood as expanding 
the scope of patentable subject matter by suggesting that 
any series of steps may be patented as a “process” under 
§ 101. If anything, the 1952 Act appears to have codified the 
conclusion that subject matter which was understood not to 
be patentable in 1952 was to remain unpatentable. 

Our recent case law reinforces my view that a series of 
steps for conducting business is not a “process” under § 101. 
Since Congress passed the 1952 Act, we have never ruled on 
whether that Act authorizes patents on business methods. 
But we have cast significant doubt on that proposition by 
giving substantial weight to the machine-or-transformation 
test, as general methods of doing business do not pass that 
test. And more recently, Members of this Court have noted 
that patents on business methods are of “suspect validity.” 
eBay Inc. v. MercExchange, L. L. C., 547 U. S. 388, 397 (2006) 
(Kennedy, J., concurring). 

* * * 

Since at least the days of Assyrian merchants, people have 
devised better and better ways to conduct business. Yet it 
appears that neither the Patent Clause, nor early patent law, 
nor the current § 101 contemplated or was publicly under
stood to mean that such innovations are patentable. Al
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though it may be difficult to define with precision what is a 
patentable “process” under § 101, the historical clues con
verge on one conclusion: A business method is not a “proc
ess.” And to the extent that there is ambiguity, we should 
be mindful of our judicial role. “[W]e must proceed cau
tiously when we are asked to extend patent rights” into an 
area that the Patent Act likely was not “enacted to protect,” 
Flook, 437 U. S., at 596, 593, lest we create a legal regime 
that Congress never would have endorsed, and that can be 
repaired only by disturbing settled property rights. 

V 

Despite the strong historical evidence that a method of 
doing business does not constitute a “process” under § 101, 
petitioners nonetheless argue—and the Court suggests in 
dicta, ante, at 607–608—that a subsequent law, the First In
ventor Defense Act of 1999, “must be read together” with § 101 
to make business methods patentable. Brief for Petitioners 
29. This argument utilizes a flawed method of statutory in
terpretation and ignores the motivation for the 1999 Act. 

In 1999, following a Federal Circuit decision that intimated 
business methods could be patented, see State Street, 149 
F. 3d 1368, Congress moved quickly to limit the potential 
fallout. Congress passed the 1999 Act, codified at 35 U. S. C. 
§ 273, which provides a limited defense to claims of patent 
infringement, see § 273(b), regarding certain “method[s] of 
doing or conducting business,” § 273(a)(3). 

It is apparent, both from the content and history of the 
1999 Act, that Congress did not in any way ratify State Street 
(or, as petitioners contend, the broadest possible reading of 
State Street). The 1999 Act merely limited one potential ef
fect of that decision: that businesses might suddenly find 
themselves liable for innocently using methods they assumed 
could not be patented. The 1999 Act did not purport to 
amend the limitations in § 101 on eligible subject matter. 
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Indeed, Congress placed the statute in Part III of Title 35, 
which addresses “Patents and Protection of Patent Rights,” 
rather than in Part II, which contains § 101 and addresses 
“Patentability of Inventions and Grant of Patents.” Partic
ularly because petitioners’ reading of the 1999 Act would ex
pand § 101 to cover a category of processes that have not 
“historically been eligible” for patents, Diehr, 450 U. S., at 
184, we should be loath to conclude that Congress effectively 
amended § 101 without saying so clearly. We generally pre
sume that Congress “does not, one might say, hide elephants 
in mouseholes.” Whitman v. American Trucking Assns., 
Inc., 531 U. S. 457, 468 (2001). 

The 1999 Act therefore is, at best, merely evidence of 1999 
legislative views on the meaning of the earlier, 1952 Act. 
“[T]he views of a subsequent Congress,” however, “form a 
hazardous basis for inferring the intent of an earlier one.” 
United States v. Price, 361 U. S. 304, 313 (1960). When a 
later statute is offered as “an expression of how the . . . 
Congress interpreted a statute passed by another Congress 
. . . a half century before,” “such interpretation has very 
little, if any, significance.” Rainwater v. United States, 356 
U. S. 590, 593 (1958). 

Furthermore, even assuming that Congress’ views at the 
turn of the 21st century could potentially serve as a valid 
basis for interpreting a statute passed in the mid-20th cen
tury, the First Inventor Defense Act does not aid petitioners 
because it does not show that the later Congress itself under
stood § 101 to cover business methods. If anything, it shows 
that a few judges on the Federal Circuit understood § 101 
in that manner and that Congress understood what those 
judges had done. The 1999 Act appears to reflect surprise 
and perhaps even dismay that business methods might be 
patented. Thus, in the months following State Street, con
gressional authorities lamented that “business methods and 
processes . . . until recently were thought not to be patent

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



646 BILSKI v. KAPPOS 

Stevens, J., concurring in judgment 

able,” H. R. Rep. No. 106–464, p. 121 (1999); accord, H. R. 
Rep. No. 106–287, pt. 1, p. 31 (1999).41 The fact that Con
gress decided it was appropriate to create a new defense to 
claims that business method patents were being infringed 
merely demonstrates recognition that such claims could cre
ate a significant new problem for the business community. 

The Court nonetheless states that the 1999 Act “acknowl
edges that there may be business method patents,” thereby 
“clarify[ing]” its “understanding” of § 101. Ante, at 607. 
More specifically, the Court worries that if we were to inter
pret the 1952 Act to exclude business methods, our interpre
tation “would render § 273 meaningless.” Ibid. I agree 
that “[a] statute should be construed so that effect is given 
to all its provisions.” Corley v. United States, 556 U. S. 303, 
314 (2009) (internal quotation marks omitted). But it is a 
different matter altogether when the Court construes one 
statute, the 1952 Act, to give effect to a different statute, the 
1999 Act. The canon on which the Court relies is predicated 
upon the idea that “[a] statute is passed as a whole.” 2A N. 
Singer & J. Singer, Statutes and Statutory Construction 
§ 46:5, p. 189 (7th ed. 2007). But the two statutes in question 
were not passed as a whole. 

Put another way, we ordinarily assume, quite sensibly, that 
Congress would not in one statute include two provisions 
that are at odds with each other. But as this case shows, 
that sensible reasoning can break down when applied to dif

41 See also 145 Cong. Rec. 30985 (1999) (remarks of Sen. Schumer) (ex
plaining that “[i]n State Street, the Court did away with the so-called ‘busi
ness methods’ exception to statutory patentable subject matter,” and 
“[t]he first inventor defense will provide . . . important, needed protections 
in the face of the uncertainty presented by . . . the State Street case”); id., 
at 31007 (remarks of Sen. DeWine) (“Virtually no one in the industry be
lieved that these methods or processes were patentable”); id., at 19281 
(remarks of Rep. Manzullo) (“Before the State Street Bank and Trust case 
. . . it was universally thought that methods of doing or conducting busi
ness were not patentable items”). 
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ferent statutes.42 The 1999 Act was passed to limit the im
pact of the Federal Circuit’s then-recent statements on the 
1952 Act. Although repudiating that judicial dictum (as we 
should) might effectively render the 1999 Act a nullity going 
forward, such a holding would not mean that it was a nullity 
when Congress enacted it. Section 273 may have been a 
technically unnecessary response to confusion about patent
able subject matter, but it appeared necessary in 1999 in 
light of what was being discussed in legal circles at the 
time.43 Consider the logical implications of the Court’s ap
proach to this question: If, tomorrow, Congress were to con
clude that patents on business methods are so important 
that the special infringement defense in § 273 ought to be 
abolished, and thus repealed that provision, this could para
doxically strengthen the case against such patents because 
there would no longer be a § 273 that “acknowledges . . .  
business method patents,” ante, at 607. That is not a sound 
method of statutory interpretation. 

In light of its history and purpose, I think it obvious that 
the 1999 Congress would never have enacted § 273 if it had 
foreseen that this Court would rely on the provision as a 

42 The Court opines that “[t]his principle, of course, applies to interpret
ing any two provisions in the U. S. Code, even when Congress enacted the 
provisions at different times.” Ante, at 608 (emphasis added). The only 
support the Court offers for this proposition is a 1939 opinion for three 
Justices, in Hague v. Committee for Industrial Organization, 307 U. S. 
496, 528–530 (opinion of Stone, J.). But that opinion is inapposite. Al
though Justice Stone stated that two provisions “must be read together,” 
id., at 530, he did so to explain that an ambiguity in a later-in-time statute 
must be understood in light of the earlier-in-time framework against which 
the ambiguous statute was passed, id., at 528–530, particularly because 
the later statute explicitly stated that it “ ‘shall not be construed to apply’ ” 
to the provision created by an earlier Act, id., at 528. 

43 I am not trying to “overcome” an “established rule of statutory inter
pretation” with “judicial speculation as to the subjective intent of various 
legislators,” ante, at 608, but, rather, I am explaining why the Court has 
illogically expanded the canon upon which it relies beyond that canon’s 
logical underpinnings. 
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basis for concluding that business methods are patentable. 
Section 273 is a red herring; we should be focusing our atten
tion on § 101 itself. 

VI 

The constitutionally mandated purpose and function of the 
patent laws bolster the conclusion that methods of doing 
business are not “processes” under § 101. 

The Constitution allows Congress to issue patents “[t]o 
promote the Progress of . . . useful Arts,” Art. I, § 8, cl. 8. 
This clause “is both a grant of power and a limitation.” 
Graham, 383 U. S., at 5. It “reflects a balance between the 
need to encourage innovation and the avoidance of monopo
lies which stifle competition without any concomitant ad
vance in the ‘Progress of Science and useful Arts.’ ” Bonito 
Boats, 489 U. S., at 146. “This is the standard expressed in 
the Constitution and it may not be ignored. And it is in this 
light that patent validity ‘requires reference to [the] stand
ard written into the Constitution.’ ” Graham, 383 U. S., at 
6 (quoting Great Atlantic & Pacific Tea Co. v. Supermarket 
Equipment Corp., 340 U. S. 147, 154 (1950) (Douglas, J., con
curring) (emphasis deleted)); see also Grant v. Raymond, 6 
Pet. 218, 241–242 (1832) (explaining that patent “laws which 
are passed to give effect to this [constitutional] purpose 
ought, we think, to be construed in the spirit in which they 
have been made”).44 

Thus, although it is for Congress to “implement the stated 
purpose of the Framers by selecting the policy which in its 
judgment best effectuates the constitutional aim,” Graham, 

44 See also Quanta Computer, Inc. v. LG Electronics, Inc., 553 U. S. 617, 
626 (2008) (“ ‘[T]he primary purpose of our patent laws is not the creation 
of private fortunes for the owners of patents but is “to promote the prog
ress of science and useful arts” ’ ” (quoting Motion Picture Patents Co. v. 
Universal Film Mfg. Co., 243 U. S. 502, 511 (1917))); Pfaff v. Wells Elec
tronics, Inc., 525 U. S. 55, 63 (1998) (“[T]he patent system represents a 
carefully crafted bargain that encourages both the creation and the public 
disclosure of new and useful advances in technology”). 
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383 U. S., at 6, we interpret ambiguous patent laws as a set 
of rules that “wee[d] out those inventions which would not 
be disclosed or devised but for the inducement of a patent,” 
id., at 11, and that “embod[y]” the “careful balance between 
the need to promote innovation and the recognition that imi
tation and refinement through imitation are both necessary 
to invention itself and the very lifeblood of a competitive 
economy,” Bonito Boats, 489 U. S., at 146. And absent a 
discernible signal from Congress, we proceed cautiously 
when dealing with patents that press on the limits of the 
“ ‘standard written into the Constitution,’ ” Graham, 383 
U. S., at 6, for at the “fringes of congressional power,” “more 
is required of legislatures than a vague delegation to be filled 
in later,” Barenblatt v. United States, 360 U. S. 109, 139–140 
(1959) (Black, J., dissenting); see also Greene v. McElroy, 360 
U. S. 474, 507 (1959) (“[D]ecisions of great constitutional im
port and effect” “requir[e] careful and purposeful consider
ation by those responsible for enacting and implementing our 
laws”). We should not casually risk exceeding the constitu
tional limitation on Congress’ behalf. 

The Court has kept this “constitutional standard” in mind 
when deciding what is patentable subject matter under § 101. 
For example, we have held that no one can patent “laws 
of nature, natural phenomena, and abstract ideas.” Diehr, 
450 U. S., at 185. These “are the basic tools of scientific and 
technological work,” Benson, 409 U. S., at 67, and therefore, 
if patented, would stifle the very progress that Congress 
is authorized to promote, see, e. g., O’Reilly v. Morse, 15 How. 
62, 113 (1854) (explaining that Morse’s patent on electromag
netism for writing would pre-empt a wide swath of techno
logical developments). 

Without any legislative guidance to the contrary, there is 
a real concern that patents on business methods would press 
on the limits of the “standard expressed in the Constitution,” 
Graham, 383 U. S., at 6 (emphasis deleted), more likely sti
fling progress than “promot[ing]” it. U. S. Const., Art. I, § 8, 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



650 BILSKI v. KAPPOS 

Stevens, J., concurring in judgment 

cl. 8. I recognize that not all methods of doing business are 
the same, and that therefore the constitutional “balance,” 
Bonito Boats, 489 U. S., at 146, may vary within this cate
gory. Nevertheless, I think that this balance generally sup
ports the historic understanding of the term “process” as 
excluding business methods. And a categorical analysis fits 
with the purpose, as Thomas Jefferson explained, of ensuring 
that “ ‘every one might know when his actions were safe and 
lawful,’ ” Graham, 383 U. S., at 10; see also Festo Corp. v. 
Shoketsu Kinzoku Kogyo Kabushiki Co., 535 U. S. 722, 730– 
731 (2002) (“The monopoly is a property right; and like any 
property right, its boundaries should be clear. This clarity 
is essential to promote progress”); Diehr, 450 U. S., at 219 
(Stevens, J., dissenting) (it is necessary to have “rules that 
enable a conscientious patent lawyer to determine with a fair 
degree of accuracy” what is patentable). 

On one side of the balance is whether a patent monopoly 
is necessary to “motivate the innovation,” Pfaff v. Wells 
Electronics, Inc., 525 U. S. 55, 63 (1998). Although there is 
certainly disagreement about the need for patents, scholars 
generally agree that when innovation is expensive, risky, and 
easily copied, inventors are less likely to undertake the guar
anteed costs of innovation in order to obtain the mere possi
bility of an invention that others can copy.45 Both common 
sense and recent economic scholarship suggest that these dy
namics of cost, risk, and reward vary by the type of thing 
being patented.46 And the functional case that patents pro
mote progress generally is stronger for subject matter that 
has “historically been eligible to receive the protection of 
our patent laws,” Diehr, 450 U. S., at 184, than for methods 
of doing business. 

45 See generally W. Landes & R. Posner, The Economic Structure of 
Intellectual Property Law 13–15 (2003). 

46 See, e. g., Burk & Lemley, Policy Levers in Patent Law, 89 Va. L. Rev. 
1575, 1577–1589 (2003) (hereinafter Burk & Lemley). 
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Many have expressed serious doubts about whether pat
ents are necessary to encourage business innovation.47 De
spite the fact that we have long assumed business methods 
could not be patented, it has been remarked that “the chief 
business of the American people is business.” 48 Federal Ex
press developed an overnight delivery service and a variety 
of specific methods (including shipping through a central hub 
and online package tracking) without a patent. Although 
counterfactuals are a dubious form of analysis, I find it hard 
to believe that many of our entrepreneurs forwent business 
innovation because they could not claim a patent on their 
new methods. 

“[C]ompanies have ample incentives to develop business 
methods even without patent protection, because the com
petitive marketplace rewards companies that use more effi
cient business methods.” Burk & Lemley 1618.49 Innova
tors often capture advantages from new business methods 
notwithstanding the risk of others copying their innovation. 
Some business methods occur in secret and therefore can be 
protected with trade secrecy.50 And for those methods that 
occur in public, firms that innovate often capture long-term 
benefits from doing so, thanks to various first-mover advan
tages, including lock-ins, branding, and networking effects.51 

47 See, e. g., id., at 1618; Carrier, Unraveling the Patent-Antitrust Para
dox, 150 U. Pa. L. Rev. 761, 826 (2002) (hereinafter Carrier); Dreyfuss, Are 
Business Method Patents Bad for Business? 16 Santa Clara Computer & 
High Tech. L. J. 263, 274–277 (2000) (hereinafter Dreyfuss); Posner, The 
Law and Economics of Intellectual Property, 131 Daedalus 5 (Spring 2002). 

48 C. Coolidge, The Press Under a Free Government, in Foundations of 
the Republic: Speeches and Addresses 187 (1926). 

49 See also Pollack 75–76 (“Since business methods are ‘useful’ when they 
directly earn revenue, they are inherently unlikely to be under-produced”). 

50 See R. Levin et al., Appropriating the Returns From Industrial Re
search and Development, in 3 Brookings Papers on Economic Activity 794– 
795 (1987). 

51 See Burk & Lemley 1618; Dreyfuss 275; see generally Carrier 821–823. 
Concededly, there may be some methods of doing business that do not confer 
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Business innovation, moreover, generally does not entail the 
same kinds of risk as does more traditional, technological 
innovation. It generally does not require the same “enor
mous costs in terms of time, research, and development,” 
Bicron, 416 U. S., at 480, and thus does not require the 
same kind of “compensation to [innovators] for their labor, 
toil, and expense,” Seymour v. Osborne, 11 Wall. 516, 533– 
544 (1871).52 

Nor, in many cases, would patents on business methods 
promote progress by encouraging “public disclosure.” 
Pfaff, 525 U. S., at 63; see also Brenner v. Manson, 383 U. S. 
519, 533 (1966) (“[O]ne of the purposes of the patent system 
is to encourage dissemination of information concerning 
discoveries and inventions”). Many business methods are 
practiced in public, and therefore a patent does not necessar
ily encourage the dissemination of anything not already 
known. And for the methods practiced in private, the bene
fits of disclosure may be small: Many such methods are dis
tributive, not productive—that is, they do not generate any 
efficiency but only provide a means for competitors to one-up 
each other in a battle for pieces of the pie. And as the Court 
has explained, “it is hard to see how the public would be 
benefited by disclosure” of certain business tools, since the 
nondisclosure of these tools “encourages businesses to initi
ate new and individualized plans of operation,” which, “in 
turn, leads to a greater variety of business methods.” Bi
cron, 416 U. S., at 483. 

In any event, even if patents on business methods were 
useful for encouraging innovation and disclosure, it would 

sufficient first-mover advantages. See Abramowicz & Duffy, Intellectual 
Property for Market Experimentation, 83 N. Y. U. L. Rev. 337, 340–342 
(2008). 

52 See Burk & Lemley 1618; Carrier 826; Olson, Taking the Utilitarian 
Basis for Patent Law Seriously: The Case for Restricting Patentable Sub
ject Matter, 82 Temp. L. Rev. 181, 231 (2009). 
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still be questionable whether they would, on balance, facili
tate or impede the progress of American business. For even 
when patents encourage innovation and disclosure, “too 
much patent protection can impede rather than ‘promote 
the Progress of . . . useful Arts.’ ” Laboratory Corp. of 
America Holdings v. Metabolite Laboratories, Inc., 548 
U. S. 124, 126–127 (2006) (Breyer, J., dissenting from dis
missal of certiorari). Patents “can discourage research by 
impeding the free exchange of information,” for example, by 
forcing people to “avoid the use of potentially patented ideas, 
by leading them to conduct costly and time-consuming 
searches of existing or pending patents, by requiring com
plex licensing arrangements, and by raising the costs of 
using the patented” methods. Id., at 127. Although 
“[e]very patent is the grant of a privilege of exacting tolls 
from the public,” Great Atlantic, 340 U. S., at 154 (Douglas, 
J., concurring), the tolls of patents on business methods may 
be especially high. 

The primary concern is that patents on business methods 
may prohibit a wide swath of legitimate competition and in
novation. As one scholar explains, “it is useful to conceptu
alize knowledge as a pyramid: the big ideas are on top; spe
cific applications are at the bottom.” Dreyfuss 275. The 
higher up a patent is on the pyramid, the greater the social 
cost and the greater the hindrance to further innovation.53 

Thus, this Court stated in Benson that “[p]henomena of na
ture . . . , mental processes, and abstract intellectual concepts 
are not patentable, as they are the basic tools of scientific 
and technological work,” 409 U. S., at 67; see also Joseph E. 
Seagram & Sons, Inc., 180 F. 2d, at 28 (“To give appellant a 
monopoly, through the issuance of a patent, upon so great an 
area . . . would in our view impose without warrant of law a 
serious restraint upon the advance of science and industry”). 

53 See Dreyfuss 276; Merges & Nelson, On the Complex Economics of 
Patent Scope, 90 Colum. L. Rev. 839, 873–878 (1990). 
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Business methods are similarly often closer to “big ideas,” 
as they are the basic tools of commercial work. They are 
also, in many cases, the basic tools of further business inno
vation: Innovation in business methods is often a sequential 
and complementary process in which imitation may be a 
“spur to innovation” and patents may “become an impedi
ment.” Bessen & Maskin, Sequential Innovation, Patents, 
and Imitation, 40 RAND J. Econ. 611, 613 (2009).54 “Think 
how the airline industry might now be structured if the first 
company to offer frequent flyer miles had enjoyed the sole 
right to award them.” Dreyfuss 264. “[I]mitation and re
finement through imitation are both necessary to invention 
itself and the very lifeblood of a competitive economy.” Bo
nito Boats, 489 U. S., at 146. 

If business methods could be patented, then many business 
decisions, no matter how small, could be potential patent 
violations. Businesses would either live in constant fear of 
litigation or would need to undertake the costs of searching 
through patents that describe methods of doing business, at
tempting to decide whether their innovation is one that re
mains in the public domain. See Long, Information Costs 
in Patent and Copyright, 90 Va. L. Rev. 465, 487–488 (2004) 
(hereinafter Long). But as we have long explained, patents 
should not “embarras[s] the honest pursuit of business with 
fears and apprehensions of concealed liens and unknown lia
bilities to lawsuits and vexatious accountings for profits 
made in good faith.” Atlantic Works v. Brady, 107 U. S. 
192, 200 (1883).55 

54 See also Raskind, The State Street Bank Decision: The Bad Business 
of Unlimited Patent Protection for Methods of Doing Business, 10 Ford. 
Intell. Prop. Media & Ent. L. J. 61, 102 (1999) (“Interactive emulation more 
than innovation is the driving force of business method changes”). 

55 There is substantial academic debate, moreover, about whether the 
normal process of screening patents for novelty and obviousness can func
tion effectively for business methods. The argument goes that because 
business methods are both vague and not confined to any one industry, 
there is not a well-confined body of prior art to consult, and therefore 
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These effects are magnified by the “potential vagueness” 
of business method patents, eBay Inc., 547 U. S., at 397 
(Kennedy, J., concurring). When it comes to patents, “clar
ity is essential to promote progress.” Festo Corp., 535 U. S., 
at 730–731. Yet patents on methods of conducting business 
generally are composed largely or entirely of intangible 
steps. Compared to “the kinds of goods . . . around which 
patent rules historically developed,” it thus tends to be more 
costly and time consuming to search through, and to negoti
ate licenses for, patents on business methods. See Long 
539, 470.56 

The breadth of business methods, their omnipresence in 
our society, and their potential vagueness also invite a partic
ularly pernicious use of patents that we have long criticized. 
As early as the 19th century, we explained that the patent 
laws are not intended to “creat[e] a class of speculative 
schemers who make it their business to watch the advancing 
wave of improvement, and gather its foam in the form of 
patented monopolies, which enable them to lay a heavy tax 
upon the industry of the country, without contributing any
thing to the real advancement of the arts.” Atlantic Works, 
107 U. S., at 200. Yet business method patents may have 
begun to do exactly that. See eBay Inc., 547 U. S., at 396– 
397 (opinion of Kennedy, J.). 

These many costs of business method patents not only may 
stifle innovation, but they are also likely to “stifle competi

many “bad” patents are likely to issue, a problem that would need to be 
sorted out in later litigation. See, e. g., Dreyfuss 268–270; Eisenberg, An
alyze This: A Law and Economics Agenda for the Patent System, 53 Vand. 
L. Rev. 2081, 2090 (2000); Merges 589–590. 

56 See also J. Bessen & M. Meurer, Patent Failure: How Judges, Bureau
crats, and Lawyers Put Innovators at Risk 46–72 (2008) (hereinafter Bes-
sen & Meurer); P. Menell & S. Scotchmer, Intellectual Property Law, in 2 
Handbook of Law and Economics 1500–1501, 1506 (M. Polinsky & S. 
Shavell eds. 2007). Concededly, alterations in the remedy structure, such 
as the First Inventor Defense Act of 1999, § 4301 et seq., 113 Stat. 1536, 
codified at 35 U. S. C. § 273, mitigate these costs. 
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tion,” Bonito Boats, 489 U. S., at 146. Even if a business 
method patent is ultimately held invalid, patent holders may 
be able to use it to threaten litigation and to bully com
petitors, especially those that cannot bear the costs of a 
drawn-out, fact-intensive patent litigation.57 That can take 
a particular toll on small and upstart businesses.58 Of 
course, patents always serve as a barrier to competition for 
the type of subject matter that is patented. But patents on 
business methods are patents on business itself. Therefore, 
unlike virtually every other category of patents, they are 
by their very nature likely to depress the dynamism of the 
marketplace.59 

* * * 

The constitutional standard for patentability is difficult to 
apply with any precision, and Congress has significant dis
cretion to “implement the stated purpose of the Framers by 
selecting the policy which in its judgment best effectuates 
the constitutional aim,” Graham, 383 U. S., at 6. But Con
gress has not, either explicitly or implicitly, determined that 
patents on methods of doing business would effectuate this 
aim. And as I understand their practical consequences, it is 
hard to see how they would. 

57 See generally Farrell & Shapiro, How Strong Are Weak Patents? 98 
Am. Econ. Rev. 1347 (2008); Meurer, Controlling Opportunistic and Anti-
Competitive Intellectual Property Litigation, 44 Boston College L. Rev. 
509 (2003); Moore, Populism and Patents, 82 N. Y. U. L. Rev. 69, 90–91 
(2007). 

58 See Bessen & Meurer 176; Lessig, The Death of Cyberspace, 57 
Wash. & Lee L. Rev. 337, 346–347 (2000). 

59 Congress and the courts have worked long and hard to create and 
administer antitrust laws that ensure businesses cannot prevent each 
other from competing vigorously. If methods of conducting business were 
themselves patentable, then virtually any novel, nonobvious business 
method could be granted a federally protected monopoly. The tension 
this might create with our antitrust regime provides yet another reason 
for skepticism that Congress would have wanted the patent laws to extend 
to business methods. 
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VII 

The Constitution grants to Congress an important power 
to promote innovation. In its exercise of that power, Con
gress has established an intricate system of intellectual prop
erty. The scope of patentable subject matter under that 
system is broad. But it is not endless. In the absence of 
any clear guidance from Congress, we have only limited tex
tual, historical, and functional clues on which to rely. Those 
clues all point toward the same conclusion: that petitioners’ 
claim is not a “process” within the meaning of § 101 because 
methods of doing business are not, in themselves, covered by 
the statute. In my view, acknowledging as much would be 
a far more sensible and restrained way to resolve this case. 
Accordingly, while I concur in the judgment, I strongly dis
agree with the Court’s disposition of this case. 

Justice Breyer, with whom Justice Scalia joins as to 
Part II, concurring in the judgment. 

I 

I agree with Justice Stevens that a “general method 
of engaging in business transactions” is not a patentable 
“process” within the meaning of 35 U. S. C. § 101. Ante, at 
614 (opinion concurring in judgment). This Court has never 
before held that so-called “business methods” are patentable, 
and, in my view, the text, history, and purposes of the Patent 
Act make clear that they are not. Ante, at 621–657 (same). 
I would therefore decide this case on that ground, and I join 
Justice Stevens’ opinion in full. 

I write separately, however, in order to highlight the sub
stantial agreement among many Members of the Court on 
many of the fundamental issues of patent law raised by this 
case. In light of the need for clarity and settled law in this 
highly technical area, I think it appropriate to do so. 
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II 

In addition to the Court’s unanimous agreement that the 
claims at issue here are unpatentable abstract ideas, it is my 
view that the following four points are consistent with both 
the opinion of the Court and Justice Stevens’ opinion con
curring in the judgment: 

First, although the text of § 101 is broad, it is not without 
limit. See ante, at 601–602 (opinion of the Court); ante, at 
622 (opinion of Stevens, J.). “[T]he underlying policy of the 
patent system [is] that ‘the things which are worth to the 
public the embarrassment of an exclusive patent,’ . . . must 
outweigh the restrictive effect of the limited patent monop
oly.” Graham v. John Deere Co. of Kansas City, 383 U. S. 1, 
10–11 (1966) (quoting Letter from Thomas Jefferson to Isaac 
McPherson (Aug. 13, 1813), in 6 Writings of Thomas Jefferson 
181 (H. Washington ed.)). The Court has thus been careful 
in interpreting the Patent Act to “determine not only what 
is protected, but also what is free for all to use.” Bonito 
Boats, Inc. v. Thunder Craft Boats, Inc., 489 U. S. 141, 151 
(1989). In particular, the Court has long held that “[p]he
nomena of nature, though just discovered, mental processes, 
and abstract intellectual concepts are not patentable” under 
§ 101, since allowing individuals to patent these fundamental 
principles would “wholly pre-empt” the public’s access to the 
“basic tools of scientific and technological work.” Gott
schalk v. Benson, 409 U. S. 63, 67, 72 (1972); see also, e. g., 
Diamond v. Diehr, 450 U. S. 175, 185 (1981); Diamond v. 
Chakrabarty, 447 U. S. 303, 309 (1980). 

Second, in a series of cases that extend back over a cen
tury, the Court has stated that “[t]ransformation and reduc
tion of an article to a different state or thing is the clue to 
the patentability of a process claim that does not include par
ticular machines.” Diehr, supra, at 184 (emphasis added; in
ternal quotation marks omitted); see also, e. g., Benson, 
supra, at 70; Parker v. Flook, 437 U. S. 584, 588, n. 9 (1978); 
Cochrane v. Deener, 94 U. S. 780, 788 (1877). Application of 
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this test, the so-called “machine-or-transformation test,” has 
thus repeatedly helped the Court to determine what is “a 
patentable ‘process.’ ” Flook, supra, at 589. 

Third, while the machine-or-transformation test has al
ways been a “useful and important clue,” it has never been 
the “sole test” for determining patentability. Ante, at 604; 
see also ante, at 614 (opinion of Stevens, J.); Benson, supra, 
at 71 (rejecting the argument that “no process patent could 
ever qualify” for protection under § 101 “if it did not meet the 
[machine-or-transformation] requirements”). Rather, the 
Court has emphasized that a process claim meets the re
quirements of § 101 when, “considered as a whole,” it “is per
forming a function which the patent laws were designed to 
protect (e. g., transforming or reducing an article to a differ
ent state or thing).” Diehr, supra, at 192. The machine-
or-transformation test is thus an important example of how 
a court can determine patentability under § 101, but the Fed
eral Circuit erred in this case by treating it as the exclu
sive test. 

Fourth, although the machine-or-transformation test is not 
the only test for patentability, this by no means indicates 
that anything which produces a “ ‘useful, concrete and tangi
ble result,’ ” State Street Bank & Trust Co. v. Signature Fi
nancial Group, Inc., 149 F. 3d 1368, 1373 (CA Fed. 1998), is 
patentable. “[T]his Court has never made such a statement 
and, if taken literally, the statement would cover instances 
where this Court has held the contrary.” Laboratory Corp. 
of America Holdings v. Metabolite Laboratories, Inc., 548 
U. S. 124, 136 (2006) (Breyer, J., dissenting from dismissal 
of certiorari as improvidently granted); see also, e. g., 
O’Reilly v. Morse, 15 How. 62, 117 (1854); Flook, supra, at 
590. Indeed, the introduction of the “useful, concrete and 
tangible result” approach to patentability, associated with 
the Federal Circuit’s State Street decision, preceded the 
granting of patents that “ranged from the somewhat ridicu
lous to the truly absurd.” In re Bilski, 545 F. 3d 943, 1004 
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(CA Fed. 2008) (Mayer, J., dissenting) (citing patents on, 
inter alia, a “method of training janitors to dust and vacuum 
using video displays,” a “system for toilet reservations,” and 
a “method of using color-coded bracelets to designate dating 
status in order to limit ‘the embarrassment of rejection’ ”); 
see also Brief for Respondent 40–41, and n. 20 (listing dubi
ous patents). To the extent that the Federal Circuit’s deci
sion in this case rejected that approach, nothing in today’s 
decision should be taken as disapproving of that determi
nation. See ante, at 612; ante, at 614, n. 1 (opinion of 
Stevens, J.). 

In sum, it is my view that, in reemphasizing that the 
“machine-or-transformation” test is not necessarily the sole 
test of patentability, the Court intends neither to deem
phasize the test’s usefulness nor to suggest that many pat
entable processes lie beyond its reach. 

III 

With these observations, I concur in the Court’s judgment. 
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CHRISTIAN LEGAL SOCIETY CHAPTER OF THE
 
UNIVERSITY OF CALIFORNIA, HASTINGS COL

LEGE OF THE LAW, aka HASTINGS CHRIS

TIAN FELLOWSHIP v. MARTINEZ et al.
 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 08–1371. Argued April 19, 2010—Decided June 28, 2010 

Respondent Hastings College of the Law (Hastings), a school within the 
University of California public school system, extends official recogni
tion to student groups through its “Registered Student Organization” 
(RSO) program. Several benefits attend this school-approved status, 
including the use of school funds, facilities, and channels of communica
tion, as well as Hastings’ name and logo. In exchange for recognition, 
RSOs must abide by certain conditions. Critical here, all RSOs must 
comply with the school’s Nondiscrimination Policy, which tracks state 
law barring discrimination on a number of bases, including religion and 
sexual orientation. Hastings interprets this policy, as it relates to the 
RSO program, to mandate acceptance of all comers: RSOs must allow 
any student to participate, become a member, or seek leadership posi
tions, regardless of her status or beliefs. 

At the beginning of the 2004–2005 academic year, the leaders of an 
existing Christian RSO formed petitioner Christian Legal Society (CLS) 
by affiliating with a national Christian association that charters student 
chapters at law schools throughout the country. These chapters must 
adopt bylaws that, inter alia, require members and officers to sign a 
“Statement of Faith” and to conduct their lives in accord with prescribed 
principles. Among those tenets is the belief that sexual activity should 
not occur outside of marriage between a man and a woman. CLS inter
prets its bylaws to exclude from affiliation anyone who engages in “unre
pentant homosexual conduct” or holds religious convictions different 
from those in the Statement of Faith. Hastings rejected CLS’s applica
tion for RSO status on the ground that the group’s bylaws did not com
ply with Hastings’ open-access policy because they excluded students 
based on religion and sexual orientation. 

CLS filed this suit for injunctive and declaratory relief under 42 
U. S. C. § 1983, alleging that Hastings’ refusal to grant the group RSO 
status violated its First and Fourteenth Amendment rights to free 
speech, expressive association, and free exercise of religion. On cross-
motions for summary judgment, the District Court ruled for Hastings. 
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The court held that the all-comers condition on access to a limited public 
forum was both reasonable and viewpoint neutral, and therefore did not 
violate CLS’s right to free speech. Nor, in the court’s view, did Has
tings impermissibly impair CLS’s right to expressive association: Has
tings did not order CLS to admit any student, nor did the school pro
scribe any speech; Hastings merely placed conditions on the use of 
school facilities and funds. The court also rejected CLS’s free exercise 
argument, stating that the Nondiscrimination Policy did not single out 
religious beliefs, but rather was neutral and of general applicability. 
The Ninth Circuit affirmed, ruling that the all-comers condition on RSO 
recognition was reasonable and viewpoint neutral. 

Held: 
1. The Court considers only whether a public institution’s condition

ing access to a student-organization forum on compliance with an all-
comers policy violates the Constitution. CLS urges the Court to re
view, instead, the Nondiscrimination Policy as written—prohibiting 
discrimination on enumerated bases, including religion and sexual orien
tation. The policy’s written terms, CLS contends, target solely those 
groups that organize around religious beliefs or that disapprove of par
ticular sexual behavior, and leave other associations free to limit mem
bership to persons committed to the group’s ideology. This argument 
flatly contradicts the joint stipulation of facts the parties submitted at 
the summary-judgment stage, which specified: “Hastings requires that 
[RSOs] allow any student to participate, . . . regardless of [her] status 
or beliefs. For example, the Hastings Democratic Caucus cannot bar 
students holding Republican political beliefs . . . .” This Court has long 
recognized that parties are bound by, and cannot contradict, their stipu
lations. See, e. g., Board of Regents of Univ. of Wis. System v. South-
worth, 529 U. S. 217, 226. The Court therefore rejects CLS’s attempt 
to escape from the stipulation and shift its target to Hastings’ policy as 
written. Pp. 675–678. 

2. The all-comers policy is a reasonable, viewpoint-neutral condition 
on access to the RSO forum; it therefore does not transgress First 
Amendment limitations. Pp. 678–697. 

(a) The Court’s limited-public-forum decisions supply the appro
priate framework for assessing both CLS’s free-speech and expressive-
association claims; those decisions recognize that a governmental entity, 
in regulating property in its charge, may impose restrictions on speech 
that are reasonable in light of the purposes of the forum and viewpoint 
neutral, e. g., Rosenberger v. Rector and Visitors of Univ. of Va., 515 
U. S. 819, 829. CLS urges the Court to apply to its expressive-
association claim a different line of cases—decisions in which the Court 
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has rigorously reviewed restrictions on associational freedom in the con
text of public accommodations, e. g., Roberts v. United States Jaycees, 
468 U. S. 609, 623. But, because CLS’s expressive-association and free-
speech arguments merge—who speaks on its behalf, CLS reasons, colors 
what concept is conveyed—it makes little sense to treat the claims as 
discrete. Instead, three observations lead the Court to analyze CLS’s 
arguments under limited-public-forum precedents. 

First, the same considerations that have led the Court to apply a less 
restrictive level of scrutiny to speech in limited public forums, as com
pared to other environments, apply with equal force to expressive asso
ciation occurring in a limited public forum. Speech and expressive-
association rights are closely linked. See id., at 622. When these 
intertwined rights arise in exactly the same context, it would be anoma
lous for a speech restriction to survive constitutional review under the 
limited-public-forum test only to be invalidated as an impermissible in
fringement of expressive association. Second, the strict scrutiny the 
Court has applied in some settings to laws that burden expressive asso
ciation would, in practical effect, invalidate a defining characteristic of 
limited public forums—the State’s authority to “reserv[e] [them] for cer
tain groups.” Rosenberger, 515 U. S., at 829. Third, this case fits com
fortably within the limited-public-forum category, for CLS may exclude 
any person for any reason if it forgoes the benefits of official recognition. 
The Court’s expressive-association decisions, in contrast, involved regu
lations that compelled a group to include unwanted members, with no 
choice to opt out. See, e. g., Boy Scouts of America v. Dale, 530 U. S. 
640, 648. Application of the less restrictive limited-public-forum analy
sis better accounts for the fact that Hastings, through its RSO program, 
is dangling the carrot of subsidy, not wielding the stick of prohibition. 
Pp. 678–683. 

(b) In three cases, this Court held that public universities had 
unconstitutionally singled out student groups for disfavored treatment 
because of their points of view. See Healy v. James, 408 U. S. 169; 
Widmar v. Vincent, 454 U. S. 263; and Rosenberger. Most recently and 
comprehensively, in Rosenberger, the Court held that a university gen
erally may not withhold benefits from student groups because of their 
religious outlook. “Once it has opened a limited [public] forum,” the 
Court emphasized, “the State must respect the lawful boundaries it has 
itself set.” 515 U. S., at 829. It may “not exclude speech where its 
distinction is not reasonable in light of the purpose served by the forum, 
. . . nor may it discriminate against speech on the basis of . . . viewpoint.” 
Ibid. Pp. 683–685. 

(c) Hastings’ all-comers policy is reasonable, taking into account the 
RSO forum’s function and “all the surrounding circumstances.” Corne
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lius v. NAACP Legal Defense & Ed. Fund, Inc., 473 U. S. 788, 809. 
Pp. 685–694. 

(1) The Court’s inquiry is shaped by the educational context in 
which it arises: “First Amendment rights must be analyzed in light of 
the special characteristics of the school environment.” Widmar, 454 
U. S., at 268, n. 5. This Court is the final arbiter of whether a public 
university has exceeded constitutional constraints. The Court has, 
however, cautioned courts to resist “substitut[ing] their own notions of 
sound educational policy for those of . . . school authorities,” for judges 
lack the on-the-ground expertise and experience of school administra
tors. Board of Ed. of Hendrick Hudson Central School Dist., West
chester Cty. v. Rowley, 458 U. S. 176, 206. Because schools enjoy “a 
significant measure of authority over the type of officially recognized 
activities in which their students participate,” Board of Ed. of Westside 
Community Schools (Dist. 66) v. Mergens, 496 U. S. 226, 240, the Court 
approaches its task here mindful that Hastings’ decisions about the char
acter of its student-group program are due decent respect. Pp. 685–687. 

(2) The justifications Hastings asserts in support of its all-comers 
policy are reasonable in light of the RSO forum’s purposes. First, the 
policy ensures that the leadership, educational, and social opportunities 
afforded by RSOs are available to all students. RSOs are eligible for 
financial assistance drawn from mandatory student-activity fees; the 
policy ensures that no Hastings student is forced to fund a group that 
would reject her as a member. Second, the policy helps Hastings police 
the written terms of its Nondiscrimination Policy without inquiring into 
an RSO’s motivation for membership restrictions. CLS’s proposal that 
Hastings permit exclusion because of belief but forbid discrimination 
due to status would impose on Hastings the daunting task of trying 
to determine whether a student organization cloaked prohibited status 
exclusion in belief-based garb. Third, Hastings reasonably adheres to 
the view that its policy, to the extent it brings together individuals with 
diverse backgrounds and beliefs, encourages tolerance, cooperation, and 
learning among students. Fourth, the policy incorporates state-law dis
crimination proscriptions, thereby conveying Hastings’ decision to de
cline to subsidize conduct disapproved by the State. So long as a public 
school does not contravene constitutional limits, its choice to advance 
state-law goals stands on firm footing. Pp. 687–690. 

(3) Hastings’ policy is all the more creditworthy in light of the 
“substantial alternative channels that remain open for [CLS-student] 
communication to take place.” Perry Ed. Assn. v. Perry Local Educa
tors’ Assn., 460 U. S. 37, 53. Hastings offered CLS access to school 
facilities to conduct meetings and the use of chalkboards and certain 
bulletin boards to advertise events. Although CLS could not take ad
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vantage of RSO-specific methods of communication, the advent of elec
tronic media and social-networking sites lessens the importance of those 
channels. Private groups, such as fraternities and sororities, commonly 
maintain a presence at universities without official school affiliation. 
CLS was similarly situated: It hosted a variety of activities the year 
after Hastings denied it recognition, and the number of students attend
ing those meetings and events doubled. “The variety and type of alter
native modes of access present here,” in short, “compare favorably with 
those in other [limited public] forum cases where [the Court has] upheld 
restrictions.” Id., at 53–54. Pp. 690–691. 

(4) CLS’s arguments that the all-comers policy is not reasonable 
are unavailing. CLS contends that there can be no diversity of view
points in a forum when groups are not permitted to form around view
points, but this argument confuses CLS’s preferred policy with constitu
tional limitation—the advisability of Hastings’ policy does not control 
its permissibility. A State’s restriction on access to a limited public 
forum, moreover, “need not be the most reasonable or the only reason
able limitation.” Cornelius, 473 U. S., at 808. CLS’s contention that 
Hastings’ policy will facilitate hostile takeovers of RSOs by student sab
oteurs bent on subverting a group’s mission is more hypothetical than 
real; there is no history or prospect of RSO hijackings at Hastings. 
Cf. National Endowment for Arts v. Finley, 524 U. S. 569, 584. Fi
nally, CLS’s assertion that Hastings lacks any legitimate interest in urg
ing religious groups not to favor co-religionists erroneously focuses on 
the benefits the group must forgo, while ignoring the interests of those 
it seeks to fence out. Hastings, caught in the crossfire between a 
group’s desire to exclude and students’ demand for equal access, may 
reasonably draw a line in the sand permitting all organizations to ex
press what they wish but no group to discriminate in membership. 
Pp. 692–694. 

(d) Hastings’ all-comers policy is viewpoint neutral. Pp. 694–697. 
(1) The policy draws no distinction between groups based on 

their message or perspective; its requirement that all student groups 
accept all comers is textbook viewpoint neutral. Pp. 694–695. 

(2) Conceding that the policy is nominally neutral, CLS asserts 
that it systematically—and impermissibly—burdens most heavily those 
groups whose viewpoints are out of favor with the campus mainstream. 
This argument fails because “[a] regulation that serves purposes unre
lated to the content of expression is deemed neutral, even if it has an 
incidental effect on some speakers or messages but not others.” Ward 
v. Rock Against Racism, 491 U. S. 781, 791. Hastings’ requirement that 
RSOs accept all comers, the Court is satisfied, is “justified without refer
ence to the content [or viewpoint] of the regulated speech.” Ibid. 
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It targets the act of rejecting would-be group members without refer
ence to the reasons motivating that behavior. Pp. 695–697. 

3. Neither lower court addressed CLS’s argument that Hastings se
lectively enforces its all-comers policy. This Court is not the proper 
forum to air the issue in the first instance. On remand, the Ninth Cir
cuit may consider this argument if, and to the extent, it is preserved. 
Pp. 697–698. 

319 Fed. Appx. 645, affirmed and remanded. 

Ginsburg, J., delivered the opinion of the Court, in which Stevens, 
Kennedy, Breyer, and Sotomayor, JJ., joined. Stevens, J., post, 
p. 698, and Kennedy, J., post, p. 703, filed concurring opinions. Alito, J., 
filed a dissenting opinion, in which Roberts, C. J., and Scalia and 
Thomas, JJ., joined, post, p. 706. 

Michael W. McConnell argued the cause for petitioner. 
With him on the briefs were Kimberlee Wood Colby, Gregory 
S. Baylor, Timothy J. Tracey, and M. Casey Mattox. 

Gregory G. Garre argued the cause for respondents. With 
him on the brief for respondents Hastings College of the Law 
were Maureen E. Mahoney, J. Scott Ballenger, Lori Alvino 
McGill, and Ethan P. Schulman. Paul M. Smith, Duane C. 
Pozza, Shannon P. Minter, and Christopher F. Stoll filed a 
brief for respondent-intervenor Hastings Outlaw.* 

*Briefs of amici curiae urging reversal were filed for the State of Michi
gan et al. by Michael A. Cox, Attorney General of Michigan, B. Eric Res
tuccia, Solicitor General, Joel D. McGormley, and Laura L. Moody, Assist
ant Attorney General, and by the Attorneys General for their respective 
States as follows: Troy King of Alabama, John W. Suthers of Colorado, 
Bill McCollum of Florida, Lawrence G. Wasden of Idaho, James D. 
“Buddy” Caldwell of Louisiana, Jon Bruning of Nebraska, Gary K. King 
of New Mexico, Thomas W. Corbett, Jr., of Pennsylvania, Henry D. Mc-
Master of South Carolina, Marty J. Jackley of South Dakota, Mark L. 
Shurtleff of Utah, Kenneth T. Cuccinelli II of Virginia, and Darrell V. 
McGraw, Jr., of West Virginia; for Advocates International by Samuel E. 
Ericsson and Samuel B. Casey; for Agudath Israel of America by Jeffrey 
Ira Zuckerman and David Zwiebel; for the American Center for Law and 
Justice et al. by Jay Alan Sekulow, Stuart J. Roth, Walter M. Weber, Paul 
D. Clement, and Adam M. Conrad; for the American Islamic Congress 
et al. by Douglas Laycock, Kevin J. Hasson, Eric C. Rassbach, and Han
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Justice Ginsburg delivered the opinion of the Court. 

In a series of decisions, this Court has emphasized that 
the First Amendment generally precludes public universi

nah C. Smith; for the Boy Scouts of America by George A. Davidson, 
Carla A. Kerr, Scott H. Christensen, and David K. Park; for the Cato 
Institute by Richard A. Epstein and Ilya Shapiro; for the Center for Con
stitutional Jurisprudence by Anthony T. Caso and Edwin Meese III; for 
Christian Medical and Dental Associations et al. by Thomas C. Berg, Rich
ard W. Garnett IV, Kelly J. Shackelford, and Hiram S. Sasser III; for 
Commissioned II Love Outreach Ministries et al. by Steven W. Fitschen; 
for Eugene H. Merrill et al. by Timothy Belz and Carl H. Esbeck; for the 
Foundation for Individual Rights in Education et al. by Harvey A. Silver
glate and Greg Lukianoff; for the Justice and Freedom Fund by James L. 
Hirsen and Deborah J. Dewart; for Liberty Counsel et al. by Mathew D. 
Staver, Anita L. Staver, Stephen M. Crampton, and Mary E. McAlister; 
for the Pacific Justice Institute et al. by Peter D. Lepiscopo; for The Ruth
erford Institute by John W. Whitehead and James J. Knicely; for the 
Union of Orthodox Jewish Congregations of America by Nathan J. Dia
ment, Michael S. Lazaroff, and Mark D. Harris; and for the United States 
Conference of Catholic Bishops by Anthony R. Picarello, Jr., and Jeffrey 
Hunter Moon. 

Briefs of amici curiae urging affirmance were filed for the American 
Bar Association by Carolyn B. Lamm, A. Stephen Hut, Jr., and Paul R. Q. 
Wolfson; for the American Civil Liberties Union et al. by Steven R. Sha
piro, Matthew A. Coles, James D. Esseks, Daniel Mach, and Heather L. 
Weaver; for the American Council on Education et al. by H. Christopher 
Bartolomucci and Ada Meloy; for the American Humanist Association 
et al. by Robert V. Ritter; for the American Jewish Committee et al. by 
Samuel Estreicher, D. Theodore Rave, Jr., Kara H. Stein, Ayesha N. 
Khan, and David Saperstein; for the Anti-Defamation League et al. by 
Robert G. Sugarman, Steven M. Freeman, and Steven C. Sheinberg; for 
Associated Students of the University of California, Hastings College of 
Law, by Simon J. Frankel and Kelly P. Finley; for the Association of 
American Law Schools by Sherry F. Colb; for the Center for Inquiry by 
Carmine D. Boccuzzi, Jorge G. Tenreiro, Ronald A. Lindsay, and Derek 
C. Araujo; for the International Municipal Lawyers Association et al. by 
Deanne E. Maynard, Seth M. Galanter, Charles W. Thompson, Jr., and 
John Daniel Reaves; for the Lambda Legal Defense and Education Fund, 
Inc., et al. by Clifford M. Sloan, Bradley A. Klein, Jon W. Davidson, 
Susan L. Sommer, Gary D. Buseck, and Mary L. Bonauto; for the Na
tional LGBT Bar Association et al. by Michael T. Reynolds; for the Na
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ties from denying student organizations access to school-
sponsored forums because of the groups’ viewpoints. See 
Rosenberger v. Rector and Visitors of Univ. of Va., 515 U. S. 
819 (1995); Widmar v. Vincent, 454 U. S. 263 (1981); Healy 
v. James, 408 U. S. 169 (1972). This case concerns a novel 
question regarding student activities at public universities: 
May a public law school condition its official recognition of a 
student group—and the attendant use of school funds and 
facilities—on the organization’s agreement to open eligibility 
for membership and leadership to all students? 

In the view of petitioner Christian Legal Society (CLS), 
an accept-all-comers policy impairs its First Amendment 
rights to free speech, expressive association, and free exer
cise of religion by prompting it, on pain of relinquishing 
the advantages of recognition, to accept members who 
do not share the organization’s core beliefs about religion 
and sexual orientation. From the perspective of respondent 
Hastings College of the Law (Hastings or the Law School), 
CLS seeks special dispensation from an across-the-board 
open-access requirement designed to further the reasona
ble educational purposes underpinning the school’s student-
organization program. 

tional School Boards Association et al. by Lisa S. Blatt, Trenton H. Nor
ris, Francisco M. Negrón, Jr., and Naomi E. Gittins;  and for State 
Universities et al. by Andrew J. Pincus, Charles Rothfeld, and Scott L. 
Shuchart. 

Briefs of amici curiae were filed for the Commonwealth of Massachu
setts et al. by Martha Coakley, Attorney General of Massachusetts, Irving 
L. Gornstein, Kathryn E. Tarbert, and Walter Dellinger, and by the Attor
neys General for their respective States as follows: Douglas F. Gansler of 
Maryland and William H. Sorrell of Vermont; for the Association of Chris
tian Schools International et al. by Stuart J. Lark; for the Baptist Joint 
Committee for Religious Liberty et al. by J. Brent Walker, K. Hollyn 
Hollman, and James T. Gibson; for the Eagle Forum Education & Legal 
Defense Fund by Andrew L. Schlafly; for Gays and Lesbians for Individual 
Liberty by Thomas G. Hungar; for the Society of American Law Teachers 
by Robert M. Abrahams and Daniel L. Greenberg; and for Students for 
Life America et al. by James Bopp, Jr. 
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In accord with the District Court and the Court of Ap
peals, we reject CLS’s First Amendment challenge. Com
pliance with Hastings’ all-comers policy, we conclude, is a 
reasonable, viewpoint-neutral condition on access to the 
student-organization forum. In requiring CLS—in common 
with all other student organizations—to choose between 
welcoming all students and forgoing the benefits of official 
recognition, we hold, Hastings did not transgress constitu
tional limitations. CLS, it bears emphasis, seeks not parity 
with other organizations, but a preferential exemption from 
Hastings’ policy. The First Amendment shields CLS 
against state prohibition of the organization’s expressive ac
tivity, however exclusionary that activity may be. But CLS 
enjoys no constitutional right to state subvention of its 
selectivity. 

I 

Founded in 1878, Hastings was the first law school in the 
University of California public school system. Like many 
institutions of higher education, Hastings encourages stu
dents to form extracurricular associations that “contribute 
to the Hastings community and experience.” App. 349. 
These groups offer students “opportunities to pursue aca
demic and social interests outside of the classroom [to] fur
ther their education” and to help them “develo[p] leadership 
skills.” Ibid. 

Through its “Registered Student Organization” (RSO) 
program, Hastings extends official recognition to student 
groups. Several benefits attend this school-approved status. 
RSOs are eligible to seek financial assistance from the Law 
School, which subsidizes their events using funds from a 
mandatory student-activity fee imposed on all students. Id., 
at 217. RSOs may also use Law-School channels to com
municate with students: They may place announcements in 
a weekly Office-of-Student-Services newsletter, advertise 
events on designated bulletin boards, send e-mails using a 
Hastings-organization address, and participate in an annual 
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Student Organizations Fair designed to advance recruitment 
efforts. Id., at 216–219. In addition, RSOs may apply for 
permission to use the Law School’s facilities for meetings 
and office space. Id., at 218–219. Finally, Hastings allows 
officially recognized groups to use its name and logo. Id., 
at 216. 

In exchange for these benefits, RSOs must abide by cer
tain conditions. Only a “non-commercial organization whose 
membership is limited to Hastings students may become [an 
RSO].” App. to Pet. for Cert. 83a. A prospective RSO 
must submit its bylaws to Hastings for approval, id., at 83a– 
84a; and if it intends to use the Law School’s name or logo, 
it must sign a license agreement, App. 219. Critical here, 
all RSOs must undertake to comply with Hastings’ “Policies 
and Regulations Applying to College Activities, Organiza
tions and Students.” Ibid.1 

The Law School’s Policy on Nondiscrimination (Nondis
crimination Policy), which binds RSOs, states: 

“[Hastings] is committed to a policy against legally im
permissible, arbitrary or unreasonable discriminatory 
practices. All groups, including administration, faculty, 
student governments, [Hastings]-owned student resi
dence facilities and programs sponsored by [Hastings], 
are governed by this policy of nondiscrimination. [Has
tings’] policy on nondiscrimination is to comply fully 
with applicable law. 
“[Hastings] shall not discriminate unlawfully on the 
basis of race, color, religion, national origin, ancestry, 
disability, age, sex or sexual orientation. This nondis
crimination policy covers admission, access and treat
ment in Hastings-sponsored programs and activities.” 
Id., at 220. 

1 These policies and regulations address a wide range of matters, for 
example, alcoholic beverages at campus events, bake sales, and blood 
drives. App. 246. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 661 (2010) 671 

Opinion of the Court 

Hastings interprets the Nondiscrimination Policy, as it re
lates to the RSO program, to mandate acceptance of all com
ers: School-approved groups must “allow any student to par
ticipate, become a member, or seek leadership positions in 
the organization, regardless of [her] status or beliefs.” Id., 
at 221.2 Other law schools have adopted similar all-comers 
policies. See, e. g., Georgetown University Law Center, 
Office of Student Life: Student Organizations, available 
at http://www.law.georgetown.edu/StudentLife/StudentOrgs/ 
NewGroup.htm (All Internet materials as visited June 24, 
2010, and included in Clerk of Court’s case file) (Member
ship in registered groups must be “open to all students.”); 
Hofstra Law School Student Handbook 2009–2010, p. 49, 
available at http://law.hofstra.edu/pdf/StudentLife/Student 
Affairs/Handbook/stuhb_handbook.pdf (“[Student] organiza
tions are open to all students.”). From Hastings’ adoption 
of its Nondiscrimination Policy in 1990 until the events stir

2 “Th[is] policy,” Hastings clarifies, “does not foreclose neutral and 
generally applicable membership requirements unrelated to ‘status or be
liefs.’ ” Brief for Hastings 5. So long as all students have the opportu
nity to participate on equal terms, RSOs may require them, inter alia, to 
pay dues, maintain good attendance, refrain from gross misconduct, or 
pass a skill-based test, such as the writing competitions administered by 
law journals. See ibid. The dissent trumpets these neutral, generally 
applicable membership requirements, arguing that, in truth, Hastings has 
a “some-comers,” not an all-comers, policy. Post, at 707, 708, 713–714, 
715, 727–728, 737 (opinion of Alito, J.). Hastings’ open-access policy, 
however, requires only that student organizations open eligibility for 
membership and leadership regardless of a student’s status or beliefs; 
dues, attendance, skill measurements, and comparable uniformly applied 
standards are fully compatible with the policy. The dissent makes much 
of Hastings’ observation that groups have imposed “even conduct require
ments.” Post, at 714, 728 (internal quotation marks omitted). But the 
very example Hastings cites leaves no doubt that the Law School was 
referring to boilerplate good-behavior standards, e. g., “[m]embership may 
cease . . . if the member is found to be involved in gross misconduct,” App. 
173 (cited in Brief for Hastings 5). 
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ring this litigation, “no student organization at Hastings . . . 
ever sought an exemption from the Policy.” App. 221. 

In 2004, CLS became the first student group to do so. At 
the beginning of the academic year, the leaders of a prede
cessor Christian organization—which had been an RSO at 
Hastings for a decade—formed CLS by affiliating with the 
national Christian Legal Society (CLS-National). Id., at 
222–223, 225. CLS-National, an association of Christian 
lawyers and law students, charters student chapters at law 
schools throughout the country. Id., at 225. CLS chapters 
must adopt bylaws that, inter alia, require members and of
ficers to sign a “Statement of Faith” and to conduct their 
lives in accord with prescribed principles. Id., at 225–226; 
App. to Pet. for Cert. 101a.3 Among those tenets is the be
lief that sexual activity should not occur outside of marriage 
between a man and a woman; CLS thus interprets its bylaws 
to exclude from affiliation anyone who engages in “unrepen
tant homosexual conduct.” App. 226. CLS also excludes 
students who hold religious convictions different from those 
in the Statement of Faith. Id., at 227. 

On September 17, 2004, CLS submitted to Hastings an ap
plication for RSO status, accompanied by all required doc
uments, including the set of bylaws mandated by CLS-
National. Id., at 227–228. Several days later, the Law 
School rejected the application; CLS’s bylaws, Hastings ex
plained, did not comply with the Nondiscrimination Policy 

3 The Statement of Faith provides: 
“Trusting in Jesus Christ as my Savior, I believe in: 

•	 One God, eternally existent in three persons, Father, Son and Holy 
Spirit. 

•	 God the Father Almighty, Maker of heaven and earth. 
•	 The Deity of our Lord, Jesus Christ, God’s only Son conceived of the 

Holy Spirit, born of the virgin Mary; His vicarious death for our sins 
through which we receive eternal life; His bodily resurrection and per
sonal return. 

•	 The presence and power of the Holy Spirit in the work of regeneration. 
•	 The Bible as the inspired Word of God.” App. 226. 
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because CLS barred students based on religion and sexual 
orientation. Id., at 228. 

CLS formally requested an exemption from the Nondis
crimination Policy, id., at 281, but Hastings declined to grant 
one. “[T]o be one of our student-recognized organizations,” 
Hastings reiterated, “CLS must open its membership to all 
students irrespective of their religious beliefs or sexual ori
entation.” Id., at 294. If CLS instead chose to operate out
side the RSO program, Hastings stated, the school “would 
be pleased to provide [CLS] the use of Hastings facilities for 
its meetings and activities.” Ibid. CLS would also have 
access to chalkboards and generally available campus bulle
tin boards to announce its events. Id., at 219, 233. In other 
words, Hastings would do nothing to suppress CLS’s endeav
ors, but neither would it lend RSO-level support for them. 

Refusing to alter its bylaws, CLS did not obtain RSO sta
tus. It did, however, operate independently during the 
2004–2005 academic year. CLS held weekly Bible-study 
meetings and invited Hastings students to Good Friday and 
Easter Sunday church services. Id., at 229. It also hosted 
a beach barbeque, Thanksgiving dinner, campus lecture on 
the Christian faith and the legal practice, several fellowship 
dinners, an end-of-year banquet, and other informal social 
activities. Ibid. 

On October 22, 2004, CLS filed suit against various Has
tings officers and administrators under 42 U. S. C. § 1983. 
Its complaint alleged that Hastings’ refusal to grant the or
ganization RSO status violated CLS’s First and Fourteenth 
Amendment rights to free speech, expressive association, 
and free exercise of religion. The suit sought injunctive and 
declaratory relief.4 

On cross-motions for summary judgment, the U. S. District 
Court for the Northern District of California ruled in favor 

4 The District Court allowed respondent Hastings Outlaw, an RSO com
mitted to “combating discrimination based on sexual orientation,” id., at 
97, to intervene in the suit, id., at 104. 
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of Hastings. The Law School’s all-comers condition on ac
cess to a limited public forum, the court held, was both rea
sonable and viewpoint neutral, and therefore did not violate 
CLS’s right to free speech. App. to Pet. for Cert. 27a–38a. 

Nor, in the District Court’s view, did the Law School 
impermissibly impair CLS’s right to expressive associa
tion. “Hastings is not directly ordering CLS to admit [any] 
studen[t],” the court observed, id., at 42a; “[r]ather, Hastings 
has merely placed conditions on” the use of its facilities 
and funds, ibid. “Hastings’ denial of official recognition,” 
the court added, “was not a substantial impediment to 
CLS’s ability to meet and communicate as a group.” Id., 
at 49a. 

The court also rejected CLS’s Free Exercise Clause ar
gument. “[T]he Nondiscrimination Policy does not target 
or single out religious beliefs,” the court noted; rather, 
the policy “is neutral and of general applicability.” Id., at 
63a. “CLS may be motivated by its religious beliefs to ex
clude students based on their religion or sexual orientation,” 
the court explained, “but that does not convert the reason 
for Hastings’ [Nondiscrimination Policy] to be one that is 
religiously-based.” Id., at 63a–64a. 

On appeal, the Ninth Circuit affirmed in an opinion that 
stated, in full: 

“The parties stipulate that Hastings imposes an open 
membership rule on all student groups—all groups must 
accept all comers as voting members even if those indi
viduals disagree with the mission of the group. The 
conditions on recognition are therefore viewpoint neu
tral and reasonable. Truth v. Kent Sch. Dist., 542 F. 3d 
634, 649–50 (9th Cir. 2008).” Christian Legal Soc. 
Chapter of Univ. of Cal. v. Kane, 319 Fed. Appx. 645, 
645–646 (CA9 2009). 

We granted certiorari, 558 U. S. 1076 (2009), and now af
firm the Ninth Circuit’s judgment. 
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II 

Before considering the merits of CLS’s constitutional ar
guments, we must resolve a preliminary issue: CLS urges us 
to review the Nondiscrimination Policy as written—prohibit
ing discrimination on several enumerated bases, including 
religion and sexual orientation—and not as a requirement 
that all RSOs accept all comers. The written terms of the 
Nondiscrimination Policy, CLS contends, “targe[t] solely 
those groups whose beliefs are based on religion or that dis
approve of a particular kind of sexual behavior,” and leave 
other associations free to limit membership and leadership 
to individuals committed to the group’s ideology. Brief for 
Petitioner 19 (internal quotation marks omitted). For ex
ample, “[a] political . . . group can insist that its leaders sup
port its purposes and beliefs,” CLS alleges, but “a religious 
group cannot.” Id., at 20. 

CLS’s assertion runs headlong into the stipulation of facts 
it jointly submitted with Hastings at the summary-judgment 
stage. In that filing, the parties specified: 

“Hastings requires that registered student organiza
tions allow any student to participate, become a mem
ber, or seek leadership positions in the organization, re
gardless of [her] status or beliefs. Thus, for example, 
the Hastings Democratic Caucus cannot bar students 
holding Republican political beliefs from becoming 
members or seeking leadership positions in the organi
zation.” App. 221 (Joint Stipulation ¶ 18) (emphasis 
added; citations omitted).5 

5 In its briefs before the District Court and the Court of Appeals, CLS 
several times affirmed that Hastings imposes an all-comers rule on RSOs. 
See, e. g., Plaintiff ’s Notice of Motion for Summary Judgment and Memo
randum in Support of Motion for Summary Judgment in No. C 04 4484 
JSW (ND Cal.), p. 4 (“Hastings interprets the [Nondiscrimination Policy] 
such that student organizations must allow any student, regardless of 
their status or beliefs, to participate in the group’s activities and meetings 
and to become voting members and leaders of the group.”); Brief for Ap
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Under the District Court’s local rules, stipulated facts are 
deemed “undisputed.” Civil Local Rule 56–2 (ND Cal. 
2010). See also Pet. for Cert. 2 (“The material facts of this 
case are undisputed.”).6 

Litigants, we have long recognized, “[a]re entitled to have 
[their] case tried upon the assumption that . . .  facts,  stipu
lated into the record, were established.” H. Hackfeld & Co. 
v. United States, 197 U. S. 442, 447 (1905).7 This entitlement 

pellant in No. 06–15956 (CA9), pp. 29–30 (“Hastings illustrates the applica
tion of the Nondiscrimination Policy by explaining that for the Hastings 
Democratic Caucus to gain recognition, it must open its leadership and 
voting membership to Republicans.”). In a hearing before the District 
Court, CLS’s counsel reiterated that “it’s important to understand what 
Hastings’ policy is. According to . . . the stipulated facts, Hastings re
quires . . . that registered student organizations allow any student to par
ticipate, become a member or seek leadership positions in the organization 
regardless of their status or beliefs.” App. 438 (capitalization and inter
nal quotation marks omitted). And at oral argument in this Court, coun
sel for CLS acknowledged that “the Court needs to reach the constitution
ality of the all-comers policy as applied to CLS in this case.” Tr. of Oral 
Arg. 59 (emphasis added). We repeat, in this regard, that Hastings’ all-
comers policy is hardly novel. Other law schools have adopted similar 
requirements. See supra, at 671; Brief for Association of American Law 
Schools as Amicus Curiae 20, n. 5. 

6 The dissent spills considerable ink attempting to create uncertainty 
about when the all-comers policy was adopted. See post, at 707, 708, 710, 
711–712, 712, 713, 715, 716. What counts, however, is the parties’ unquali
fied agreement that the all-comers policy currently governs. CLS’s suit, 
after all, seeks only declaratory and injunctive—that is, prospective— 
relief. See App. 80 (First Amended Verified Complaint for Declaratory 
and Injunctive Relief). 

7 Record evidence, moreover, corroborates the joint stipulation concern
ing Hastings’ all-comers policy. The Law School’s then-Chancellor and 
Dean testified, for example, that “in order to be a registered student orga
nization you have to allow all of our students to be members and full 
participants if they want to.” App. 343. Hastings’ Director of Student 
Services confirmed that RSOs must “be open to all students”—“even to 
students who may disagree with [an RSO’s] purposes.” Id., at 320 (inter
nal quotation marks omitted). See also id., at 349 (“Hastings interprets 
the Nondiscrimination Policy as requiring that student organizations wish
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is the bookend to a party’s undertaking to be bound by the 
factual stipulations it submits. See post, at 715 (Alito, J., 
dissenting) (agreeing that “the parties must be held to their 
Joint Stipulation”). As a leading legal reference summarizes: 

“[Factual stipulations are] binding and conclusive . . . , 
and the facts stated are not subject to subsequent varia
tion. So, the parties will not be permitted to deny the 
truth of the facts stated, . . . or to maintain a contention 
contrary to the agreed statement, . . . or to suggest, on 
appeal, that the facts were other than as stipulated or 
that any material fact was omitted. The burden is on 
the party seeking to recover to show his or her right 
from the facts actually stated.” 83 C. J. S., Stipulations 
§ 93 (2000) (footnotes omitted). 

This Court has accordingly refused to consider a party’s 
argument that contradicted a joint “stipulation [entered] at 
the outset of th[e] litigation.” Board of Regents of Univ. of 
Wis. System v. Southworth, 529 U. S. 217, 226 (2000). Time 
and again, the dissent races away from the facts to which 
CLS stipulated. See, e. g., post, at 707, 708, 710, 711–712, 
713, 716, 728–729.8 But factual stipulations are “formal con

ing to register with Hastings allow any Hastings student to become a 
member and/or seek a leadership position in the organization.”). 

8 In an effort to undermine the stipulation, the dissent emphasizes a 
sentence in Hastings’ answer to CLS’s first amended complaint which, the 
dissent contends, casts doubt on Hastings’ fidelity to its all-comers policy. 
See post, at 711, 716. In context, Hastings’ answer—which responded 
to CLS’s allegation that the Law School singles out religious groups for 
discriminatory treatment—is sensibly read to convey that Hastings’ poli
cies and regulations apply to all groups equally. See App. 79 (denying 
that the Nondiscrimination Policy imposes on religious organizations re
straints that are not applied to political, social, and cultural groups). In 
any event, the parties’ joint stipulation supersedes the answer, to the ex
tent of any conflict between the two filings. See Pepper & Tanner, Inc. 
v. Shamrock Broadcasting, Inc., 563 F. 2d 391, 393 (CA9 1977) (Parties’ 
“stipulation of facts . . . superseded all prior pleadings and controlled the 
subsequent course of the action.”). 
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cessions . . . that have the effect of withdrawing a fact from 
issue and dispensing wholly with the need for proof of the 
fact. Thus, a judicial admission . . . is conclusive in the 
case.” 2 K. Broun, McCormick on Evidence § 254, p. 181 (6th 
ed. 2006) (footnote omitted). See also, e. g., Oscanyan v. 
Arms Co., 103 U. S. 261, 263 (1881) (“The power of the court 
to act in the disposition of a trial upon facts conceded by 
counsel is as plain as its power to act upon the evidence 
produced.”).9 

In light of the joint stipulation, both the District Court 
and the Ninth Circuit trained their attention on the con
stitutionality of the all-comers requirement, as described 
in the parties’ accord. See 319 Fed. Appx., at 645–646; 
App. to Pet. for Cert. 32a; id., at 36a. We reject CLS’s 
unseemly attempt to escape from the stipulation and shift 
its target to Hastings’ policy as written. This opinion, 
therefore, considers only whether conditioning access to a 
student-organization forum on compliance with an all-comers 
policy violates the Constitution.10 

III 
A 

In support of the argument that Hastings’ all-comers pol
icy treads on its First Amendment rights to free speech and 

9 The dissent indulges in make-believe when it suggests that we are 
making factual findings about Hastings’ all-comers policy. Post, at 707, 
708. As CLS’s petition for certiorari stressed, “[t]he material facts of 
this case are undisputed.” Pet. for Cert. 2 (emphasis added). We take 
the facts as the joint stipulation describes them, see supra, at 675–677 and 
this page; our decision respects, while the dissent ignores, the conclusive 
effect of the parties’ accord. 

10 The dissent, in contrast, devotes considerable attention to CLS’s argu
ments about the Nondiscrimination Policy as written. Post, at 707, 708, 
710, 723–727. We decline to address these arguments, not because we 
agree with the dissent that the Nondiscrimination Policy is “plainly” un
constitutional, post, at 723, but because, as noted, supra, at 675–677 and 
this page, that constitutional question is not properly presented. 
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expressive association, CLS draws on two lines of decisions. 
First, in a progression of cases, this Court has employed 
forum analysis to determine when a governmental entity, in 
regulating property in its charge, may place limitations on 
speech.11 Recognizing a State’s right “to preserve the prop
erty under its control for the use to which it is lawfully dedi
cated,” Cornelius v. NAACP Legal Defense & Ed. Fund, 
Inc., 473 U. S. 788, 800 (1985) (internal quotation marks omit
ted), the Court has permitted restrictions on access to a lim
ited public forum, like the RSO program here, with this key 
caveat: Any access barrier must be reasonable and viewpoint 
neutral, e. g., Rosenberger, 515 U. S., at 829. See also, e. g., 
Good News Club v. Milford Central School, 533 U. S. 98, 
106–107 (2001); Lamb’s Chapel v. Center Moriches Union 
Free School Dist., 508 U. S. 384, 392–393 (1993); Perry Ed. 
Assn. v. Perry Local Educators’ Assn., 460 U. S. 37, 46 
(1983).12 

11 In conducting forum analysis, our decisions have sorted government 
property into three categories. First, in traditional public forums, such 
as public streets and parks, “any restriction based on the content of . . . 
speech must satisfy strict scrutiny, that is, the restriction must be nar
rowly tailored to serve a compelling government interest.” Pleasant 
Grove City v. Summum, 555 U. S. 460, 469 (2009). Second, govern
mental entities create designated public forums when “government prop
erty that has not traditionally been regarded as a public forum is inten
tionally opened up for that purpose”; speech restrictions in such a forum 
“are subject to the same strict scrutiny as restrictions in a traditional 
public forum.” Id., at 469–470. Third, governmental entities establish 
limited public forums by opening property “limited to use by certain 
groups or dedicated solely to the discussion of certain subjects.” Id., 
at 470. As noted in text, “[i]n such a forum, a governmental entity 
may impose restrictions on speech that are reasonable and viewpoint-
neutral.” Ibid. 

12 Our decisions make clear, and the parties agree, that Hastings, 
through its RSO program, established a limited public forum. See Rosen
berger v. Rector and Visitors of Univ. of Va., 515 U. S. 819, 829 (1995); 
Tr. of Oral Arg. 24 (counsel for CLS); Brief for Petitioner 25–26; Brief for 
Hastings 27–28; Brief for Hastings Outlaw 27. 
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Second, as evidenced by another set of decisions, this 
Court has rigorously reviewed laws and regulations that con
strain associational freedom. In the context of public ac
commodations, we have subjected restrictions on that free
dom to close scrutiny; such restrictions are permitted only if 
they serve “compelling state interests” that are “unrelated 
to the suppression of ideas”—interests that cannot be ad
vanced “through . . . significantly less restrictive [means].” 
Roberts v. United States Jaycees, 468 U. S. 609, 623 (1984). 
See also, e. g., Boy Scouts of America v. Dale, 530 U. S. 640, 
648 (2000). “Freedom of association,” we have recognized, 
“plainly presupposes a freedom not to associate.” Roberts, 
468 U. S., at 623. Insisting that an organization embrace un
welcome members, we have therefore concluded, “directly 
and immediately affects associational rights.” Dale, 530 
U. S., at 659. 

CLS would have us engage each line of cases independ
ently, but its expressive-association and free-speech argu
ments merge: Who speaks on its behalf, CLS reasons, colors 
what concept is conveyed. See Brief for Petitioner 35 (ex
pressive association in this case is “the functional equivalent 
of speech itself”). It therefore makes little sense to treat 
CLS’s speech and association claims as discrete. See Citi
zens Against Rent Control/Coalition for Fair Housing v. 
Berkeley, 454 U. S. 290, 300 (1981). Instead, three observa
tions lead us to conclude that our limited-public-forum prece
dents supply the appropriate framework for assessing both 
CLS’s speech and association rights. 

First, the same considerations that have led us to apply a 
less restrictive level of scrutiny to speech in limited public 
forums as compared to other environments, see supra, at 679, 
and n. 11, apply with equal force to expressive association 
occurring in limited public forums. As just noted, speech 
and expressive-association rights are closely linked. See 
Roberts, 468 U. S., at 622 (Associational freedom is “implicit 
in the right to engage in activities protected by the First 
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Amendment.”). When these intertwined rights arise in 
exactly the same context, it would be anomalous for a re
striction on speech to survive constitutional review under 
our limited-public-forum test only to be invalidated as an im
permissible infringement of expressive association. Accord 
Brief for State Universities et al. as Amici Curiae 37–38. 
That result would be all the more anomalous in this case, 
for CLS suggests that its expressive-association claim plays 
a part auxiliary to speech’s starring role. See Brief for 
Petitioner 18. 

Second, and closely related, the strict scrutiny we have 
applied in some settings to laws that burden expressive asso
ciation would, in practical effect, invalidate a defining charac
teristic of limited public forums—the State may “reserv[e] 
[them] for certain groups.” Rosenberger, 515 U. S., at 829. 
See also Perry Ed. Assn., 460 U. S., at 49 (“Implicit in the 
concept” of a limited public forum is the State’s “right to 
make distinctions in access on the basis of . . .  speaker iden
tity.”); Cornelius, 473 U. S., at 806 (“[A] speaker may be ex
cluded from” a limited public forum “if he is not a member 
of the class of speakers for whose especial benefit the forum 
was created.”). 

An example sharpens the tip of this point: Schools, includ
ing Hastings, see App. to Pet. for Cert. 83a, ordinarily, and 
without controversy, limit official student-group recognition 
to organizations comprising only students—even if those 
groups wish to associate with nonstudents. See, e. g., Vo
lokh, Freedom of Expressive Association and Government 
Subsidies, 58 Stan. L. Rev. 1919, 1940 (2006). The same 
ground rules must govern both speech and association chal
lenges in the limited-public-forum context, lest strict scru
tiny trump a public university’s ability to “confin[e] a [speech] 
forum to the limited and legitimate purposes for which it 
was created.” Rosenberger, 515 U. S., at 829. See also 
Healy, 408 U. S., at 189 (“Associational activities need not be 
tolerated where they infringe reasonable campus rules.”). 
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Third, this case fits comfortably within the limited-public
forum category, for CLS, in seeking what is effectively a 
state subsidy, faces only indirect pressure to modify its mem
bership policies; CLS may exclude any person for any rea
son if it forgoes the benefits of official recognition.13 The 
expressive-association precedents on which CLS relies, in 
contrast, involved regulations that compelled a group to in
clude unwanted members, with no choice to opt out. See, 
e. g., Dale, 530 U. S., at 648 (regulation “forc[ed] [the Boy 
Scouts] to accept members it [did] not desire” (internal quo
tation marks omitted)); Roberts, 468 U. S., at 623 (“There can 
be no clearer example of an intrusion into the internal struc
ture or affairs of an association than” forced inclusion of un
welcome participants.).14 

In diverse contexts, our decisions have distinguished be
tween policies that require action and those that withhold 
benefits. See, e. g., Grove City College v. Bell, 465 U. S. 
555, 575–576 (1984); Bob Jones Univ. v. United States, 461 

13 The fact that a university “expends funds to encourage a diversity of 
views from private speakers,” this Court has held, does not justify it in 
“discriminat[ing] based on the viewpoint of private persons whose speech 
it facilitates.” Rosenberger, 515 U. S., at 834. Applying limited-public
forum analysis (which itself prohibits viewpoint discrimination) to CLS’s 
expressive-association claim, we emphasize, does not upset this principle. 

14 CLS also brackets with expressive-association precedents our decision 
in Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Bos
ton, Inc., 515 U. S. 557 (1995). There, a veterans group sponsoring a 
St. Patrick’s Day parade challenged a state law requiring it to allow gay 
individuals to march in the parade behind a banner celebrating their Irish 
heritage and sexual orientation. Id., at 572. In evaluating that chal
lenge, the Hurley Court focused on the veterans group’s interest in con
trolling the message conveyed by the organization. See id., at 573–581. 
Whether Hurley is best conceptualized as a speech or association case (or 
both), however, that precedent is of little help to CLS. Hurley involved 
the application of a statewide public-accommodations law to the most tra
ditional of public forums: the street. That context differs markedly from 
the limited public forum at issue here: a university’s application of an all-
comers policy to its student-organization program. 
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U. S. 574, 602–604 (1983). Application of the less restrictive 
limited-public-forum analysis better accounts for the fact 
that Hastings, through its RSO program, is dangling the 
carrot of subsidy, not wielding the stick of prohibition. 
Cf. Norwood v. Harrison, 413 U. S. 455, 463 (1973) (“That the 
Constitution may compel toleration of private discrimination 
in some circumstances does not mean that it requires state 
support for such discrimination.”). 

In sum, we are persuaded that our limited-public-forum 
precedents adequately respect both CLS’s speech and 
expressive-association rights, and fairly balance those rights 
against Hastings’ interests as property owner and educa
tional institution. We turn to the merits of the instant dis
pute, therefore, with the limited-public-forum decisions as 
our guide. 

B 

As earlier pointed out, supra, at 667–668, 678–679, we do 
not write on a blank slate; we have three times before consid
ered clashes between public universities and student groups 
seeking official recognition or its attendant benefits. First, 
in Healy, a state college denied school affiliation to a student 
group that wished to form a local chapter of Students for a 
Democratic Society (SDS). 408 U. S., at 170. Characteriz
ing SDS’s mission as violent and disruptive, and finding the 
organization’s philosophy repugnant, the college completely 
banned the SDS chapter from campus; in its effort to sever 
all channels of communication between students and the 
group, university officials went so far as to disband a meeting 
of SDS members in a campus coffee shop. Id., at 174–176. 
The college, we noted, could require “that a group seeking 
official recognition affirm in advance its willingness to ad
here to reasonable campus law,” including “reasonable stand
ards respecting conduct.” Id., at 193. But a public educa
tional institution exceeds constitutional bounds, we held, 
when it “restrict[s] speech or association simply because 
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it finds the views expressed by [a] group to be abhorrent.” 
Id., at 187–188.15 

We later relied on Healy in Widmar. In that case, a pub
lic university, in an effort to avoid state support for religion, 
had closed its facilities to a registered student group that 
sought to use university space for religious worship and dis
cussion. 454 U. S., at 264–265. “A university’s mission is 
education,” we observed, “and decisions of this Court have 
never denied a university’s authority to impose reasonable 
regulations compatible with that mission upon the use of its 
campus and facilities.” Id., at 268, n. 5. But because the 
university singled out religious organizations for disadvanta
geous treatment, we subjected the university’s regulation to 

15 The dissent relies heavily on Healy, post, at 718–721, but its otherwise 
exhaustive account of the case elides the very fact the Healy Court identi
fied as dispositive: The President of the college explicitly denied the stu
dent group official recognition because of the group’s viewpoint. See 408 
U. S., at 187 (“The mere disagreement of the President with the group’s 
philosophy affords no reason to deny it recognition.”). In this case, in 
contrast, Hastings denied CLS recognition not because the school wanted 
to silence the “viewpoint that CLS sought to express through its member
ship requirements,” post, at 721, n. 2, but because CLS, insisting on prefer
ential treatment, declined to comply with the open-access policy applicable 
to all RSOs, see R. A. V. v. St. Paul, 505 U. S. 377, 390 (1992) (“Where the 
[State] does not target conduct on the basis of its expressive content, acts 
are not shielded from regulation merely because they express a discrimi
natory . . .  philosophy.” (emphasis added)). As discussed infra, at 694–698, 
Hastings’ all-comers policy is paradigmatically viewpoint neutral. The 
dissent’s contention that “the identity of the student group” is the only 
“way of distinguishing Healy,” post, at 721, is thus untenable. 

The dissent’s description of Healy also omits the Healy Court’s observa
tion that “[a] college administration may . . . requir[e] . . . that a group 
seeking official recognition affirm in advance its willingness to adhere to 
reasonable campus law. Such a requirement does not impose an imper
missible condition on the students’ associational rights. . . .  It  merely con
stitutes an agreement to conform with reasonable standards respecting 
conduct. . . . [T]he benefits of participation in the internal life of the college 
community may be denied to any group that reserves the right to violate 
any valid campus rules with which it disagrees.” 408 U. S., at 193–194. 
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strict scrutiny. Id., at 269–270. The school’s interest “in 
maintaining strict separation of church and State,” we held, 
was not “sufficiently compelling to justify . . . [viewpoint] 
discrimination against . . . religious speech.” Id., at 270, 276 
(internal quotation marks omitted). 

Most recently and comprehensively, in Rosenberger, we re
iterated that a university generally may not withhold bene
fits from student groups because of their religious outlook. 
The officially recognized student group in Rosenberger was 
denied student-activity-fee funding to distribute a newspa
per because the publication discussed issues from a Christian 
perspective. 515 U. S., at 825–827. By “select[ing] for dis
favored treatment those student journalistic efforts with re
ligious editorial viewpoints,” we held, the university had 
engaged in “viewpoint discrimination, which is presumed 
impermissible when directed against speech otherwise 
within the forum’s limitations.” Id., at 831, 830. 

In all three cases, we ruled that student groups had been 
unconstitutionally singled out because of their points of view. 
“Once it has opened a limited [public] forum,” we empha
sized, “the State must respect the lawful boundaries it has 
itself set.” Id., at 829. The constitutional constraints on 
the boundaries the State may set bear repetition here: “The 
State may not exclude speech where its distinction is not 
reasonable in light of the purpose served by the forum, . . .  
nor may it discriminate against speech on the basis of . . .  
viewpoint.” Ibid. (internal quotation marks omitted). 

C 

We first consider whether Hastings’ policy is reasonable 
taking into account the RSO forum’s function and “all the 
surrounding circumstances.” Cornelius, 473 U. S., at 809. 

1 

Our inquiry is shaped by the educational context in which 
it arises: “First Amendment rights,” we have observed, 
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“must be analyzed in light of the special characteristics of 
the school environment.” Widmar, 454 U. S., at 268, n. 5 
(internal quotation marks omitted). This Court is the final 
arbiter of the question whether a public university has ex
ceeded constitutional constraints, and we owe no deference 
to universities when we consider that question. Cf. Pell 
v. Procunier, 417 U. S. 817, 827 (1974) (“Courts cannot, of 
course, abdicate their constitutional responsibility to delin
eate and protect fundamental liberties.”). Cognizant that 
judges lack the on-the-ground expertise and experience of 
school administrators, however, we have cautioned courts in 
various contexts to resist “substitut[ing] their own notions 
of sound educational policy for those of the school authori
ties which they review.” Board of Ed. of Hendrick Hud
son Central School Dist., Westchester Cty. v. Rowley, 458 
U. S. 176, 206 (1982). See also, e. g., Hazelwood School Dist. 
v. Kuhlmeier, 484 U. S. 260, 273 (1988) (noting our “oft
expressed view that the education of the Nation’s youth is 
primarily the responsibility of parents, teachers, and state 
and local school officials, and not of federal judges”); Healy, 
408 U. S., at 180 (“[T]his Court has long recognized ‘the need 
for affirming the comprehensive authority of the States and 
of school officials, consistent with fundamental constitutional 
safeguards, to prescribe and control conduct in the schools.’ ” 
(quoting Tinker v. Des Moines Independent Community 
School Dist., 393 U. S. 503, 507 (1969))). 

A college’s commission—and its concomitant license to 
choose among pedagogical approaches—is not confined to the 
classroom, for extracurricular programs are, today, essential 
parts of the educational process. See Board of Ed. of Inde
pendent School Dist. No. 92 of Pottawatomie Cty. v. Earls, 
536 U. S. 822, 831, n. 4 (2002) (involvement in student groups 
is “a significant contributor to the breadth and quality of the 
educational experience” (internal quotation marks omitted)). 
Schools, we have emphasized, enjoy “a significant measure 
of authority over the type of officially recognized activities in 
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which their students participate.” Board of Ed. of Westside 
Community Schools (Dist. 66) v. Mergens, 496 U. S. 226, 240 
(1990). We therefore “approach our task with special cau
tion,” Healy, 408 U. S., at 171, mindful that Hastings’ deci
sions about the character of its student-group program are 
due decent respect.16 

2 

With appropriate regard for school administrators’ judg
ment, we review the justifications Hastings offers in defense 
of its all-comers requirement.17 First, the open-access pol

16 The dissent mischaracterizes the nature of the respect we accord to 
Hastings. See post, at 707, 720–721, 732. As noted supra, at 685–686 
and this page, this Court, exercising its independent judgment, must “in
terpre[t] and appl[y] . . . the right to free speech.” Post, at 721. But 
determinations of what constitutes sound educational policy or what goals 
a student-organization forum ought to serve fall within the discretion of 
school administrators and educators. See, e. g., Board of Ed. of Hendrick 
Hudson Central School Dist., Westchester Cty. v. Rowley, 458 U. S. 176, 
206 (1982). 

17 Although the dissent maintains it is “content to address the constitu
tionality of Hastings’ actions under our limited public forum cases,” post, 
at 722, it resists the import of those cases at every turn. For example, 
although the dissent acknowledges that a university has the authority to 
set the boundaries of a limited public forum, post, at 722, 729, the dissent 
refuses to credit Hastings’ all-comers policy as one of those boundaries. 
See post, at 729 (insisting that “Hastings’ regulations . . . impose only two 
substantive limitations: A group . . . must have student members and must 
be noncommercial.”). In short, “the design of the RSO forum,” post, at 731, 
which the dissent discusses at length, post, at 729–735, is of its own tailoring. 

Another example: The dissent pointedly observes that “[w]hile there can 
be no question that the State of California could not impose [an all-comers] 
restrictio[n] on all religious groups in the State, the Court now holds that 
Hastings, a state institution, may impose these very same requirements 
on students who wish to participate in a forum that is designed to foster 
the expression of diverse viewpoints.” Post, at 731. As noted supra, at 
678–679, and n. 11, this difference reflects the lesser standard of scrutiny 
applicable to limited public forums compared to other forums. The dis
sent fights the distinction between state prohibition and state support, 
but its real quarrel is with our limited-public-forum doctrine, which recog
nizes that distinction. CLS, it bears repetition, remains free to express 
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icy “ensures that the leadership, educational, and social op
portunities afforded by registered student organizations are 
available to all students.” Brief for Hastings 32; see Brief 
for American Civil Liberties Union et al. as Amici Curiae 
11. Just as “Hastings does not allow its professors to host 
classes open only to those students with a certain status or 
belief,” so the Law School may decide, reasonably in our 
view, “that the . . . educational experience is best promoted 
when all participants in the forum must provide equal access 
to all students.” Brief for Hastings 32. RSOs, we count it 
significant, are eligible for financial assistance drawn from 
mandatory student-activity fees, see supra, at 669; the all-
comers policy ensures that no Hastings student is forced to 
fund a group that would reject her as a member.18 

Second, the all-comers requirement helps Hastings police 
the written terms of its Nondiscrimination Policy without 
inquiring into an RSO’s motivation for membership restric
tions. To bring the RSO program within CLS’s view of the 
Constitution’s limits, CLS proposes that Hastings permit ex
clusion because of belief but forbid discrimination due to sta
tus. See Tr. of Oral Arg. 18. But that proposal would im
pose on Hastings a daunting labor. How should the Law 
School go about determining whether a student organization 
cloaked prohibited status exclusion in belief-based garb? If 
a hypothetical Male-Superiority Club barred a female stu
dent from running for its presidency, for example, how could 
the Law School tell whether the group rejected her bid be
cause of her sex or because, by seeking to lead the club, she 
manifested a lack of belief in its fundamental philosophy? 

whatever it will, but it cannot insist on an exemption from Hastings’ em
bracive all-comers policy. 

18 CLS notes that its “activities—its Bible studies, speakers, and din
ners—are open to all students,” even if attendees are barred from mem
bership and leadership. Reply Brief 20. Welcoming all comers as guests 
or auditors, however, is hardly equivalent to accepting all comers as full-
fledged participants. 
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This case itself is instructive in this regard. CLS con
tends that it does not exclude individuals because of sexual 
orientation, but rather “on the basis of a conjunction of con
duct and the belief that the conduct is not wrong.” Brief 
for Petitioner 35–36 (emphasis deleted). Our decisions have 
declined to distinguish between status and conduct in this 
context. See Lawrence v. Texas, 539 U. S. 558, 575 (2003) 
(“When homosexual conduct is made criminal by the law of 
the State, that declaration in and of itself is an invitation 
to subject homosexual persons to discrimination.” (emphasis 
added)); id., at 583 (O’Connor, J., concurring in judgment) 
(“While it is true that the law applies only to conduct, the 
conduct targeted by this law is conduct that is closely corre
lated with being homosexual. Under such circumstances, 
[the] law is targeted at more than conduct. It is instead 
directed toward gay persons as a class.”); cf. Bray v. Alexan
dria Women’s Health Clinic, 506 U. S. 263, 270 (1993) (“A tax 
on wearing yarmulkes is a tax on Jews.”). See also Brief 
for Lambda Legal Defense and Education Fund, Inc., et al. 
as Amici Curiae 7–20. 

Third, the Law School reasonably adheres to the view that 
an all-comers policy, to the extent it brings together individ
uals with diverse backgrounds and beliefs, “encourages tol
erance, cooperation, and learning among students.” App. 
349.19 And if the policy sometimes produces discord, Has
tings can rationally rank among RSO-program goals develop
ment of conflict-resolution skills, toleration, and readiness to 
find common ground. 

Fourth, Hastings’ policy, which incorporates—in fact, sub-
sumes—state-law proscriptions on discrimination, conveys 

19 CLS’s predecessor organization, the Hastings Christian Fellowship 
(HCF), experienced these benefits firsthand when it welcomed an openly 
gay student as a member during the 2003–2004 academic year. That stu
dent, testified another HCF member, “was a joy to have” in the group 
and brought a unique perspective to Bible-study discussions. See App. 
325, 327. 
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the Law School’s decision “to decline to subsidize with public 
monies and benefits conduct of which the people of California 
disapprove.” Brief for Hastings 35; id., at 33–34 (citing 
Cal. Educ. Code Ann. § 66270 (West Supp. 2010) (prohibiting 
discrimination on various bases)). State law, of course, may 
not command that public universities take action impermis
sible under the First Amendment. But so long as a public 
university does not contravene constitutional limits, its 
choice to advance state-law goals through the school’s educa
tional endeavors stands on firm footing. 

In sum, the several justifications Hastings asserts in sup
port of its all-comers requirement are surely reasonable in 
light of the RSO forum’s purposes.20 

3 

The Law School’s policy is all the more creditworthy in 
view of the “substantial alternative channels that remain 
open for [CLS-student] communication to take place.” 
Perry Ed. Assn., 460 U. S., at 53. If restrictions on access 
to a limited public forum are viewpoint discriminatory, the 
ability of a group to exist outside the forum would not cure 
the constitutional shortcoming. But when access barriers 
are viewpoint neutral, our decisions have counted it sig
nificant that other available avenues for the group to exer
cise its First Amendment rights lessen the burden created 
by those barriers. See ibid.; Cornelius, 473 U. S., at 809; 
Greer v. Spock, 424 U. S. 828, 839 (1976); Pell, 417 U. S., at 
827–828. 

In this case, Hastings offered CLS access to school facili
ties to conduct meetings and the use of chalkboards and gen
erally available bulletin boards to advertise events. App. 
232–233. Although CLS could not take advantage of RSO-
specific methods of communication, see supra, at 669–670, 

20 Although the Law School has offered multiple justifications for its all-
comers policy, we do not suggest that each of them is necessary for the 
policy to survive constitutional review. 
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the advent of electronic media and social-networking sites 
reduces the importance of those channels. See App. 114– 
115 (CLS maintained a Yahoo! message group to disseminate 
information to students.); Christian Legal Society v. Walker, 
453 F. 3d 853, 874 (CA7 2006) (Wood, J., dissenting) (“Most 
universities and colleges, and most college-aged students, 
communicate through email, websites, and hosts like 
MySpace . . . .  If CLS  had its own  website, any student at 
the school with access to Google—that is, all of them—could 
easily have found it.”). See also Brief for Associated Stu
dents of the University of California, Hastings College of 
Law, as Amicus Curiae 14–18 (describing host of ways CLS 
could communicate with Hastings’ students outside official 
channels). 

Private groups, from fraternities and sororities to social 
clubs and secret societies, commonly maintain a presence at 
universities without official school affiliation.21 Based on the 
record before us, CLS was similarly situated: It hosted a 
variety of activities the year after Hastings denied it recog
nition, and the number of students attending those meetings 
and events doubled. App. 224, 229–230. “The variety and 
type of alternative modes of access present here,” in short, 
“compare favorably with those in other [limited public] 
forum cases where we have upheld restrictions on access.” 
Perry Ed. Assn., 460 U. S., at 53–54. It is beyond dissent
er’s license, we note again, see supra, at 687–688, n. 17, con
stantly to maintain that nonrecognition of a student organiza
tion is equivalent to prohibiting its members from speaking. 

21 See, e. g., Baker, Despite Lack of University Recognition, Pi Kappa 
Theta Continues To Grow, The New Hampshire, Sept. 28, 2009, pp. 1, 5 
(unrecognized fraternity able to grow despite severed ties with the Uni
versity of New Hampshire); Battey, Final Clubs Provide Controversial 
Social Outlet, Yale Daily News, Apr. 5, 2006, pp. 1, 4 (Harvard social clubs, 
known as “final clubs,” “play a large role in the experience of . . .  students” 
even though “they became completely disassociated from the university 
in 1984”). 
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4 

CLS nevertheless deems Hastings’ all-comers policy 
“frankly absurd.” Brief for Petitioner 49. “There can be 
no diversity of viewpoints in a forum,” it asserts, “if groups 
are not permitted to form around viewpoints.” Id., at 50; 
accord post, at 730 (Alito, J., dissenting). This catchphrase 
confuses CLS’s preferred policy with constitutional limita
tion—the advisability of Hastings’ policy does not control 
its permissibility. See Wood v. Strickland, 420 U. S. 308, 
326 (1975). Instead, we have repeatedly stressed that a 
State’s restriction on access to a limited public forum “need 
not be the most reasonable or the only reasonable limita
tion.” Cornelius, 473 U. S., at 808.22 

CLS also assails the reasonableness of the all-comers pol
icy in light of the RSO forum’s function by forecasting that 
the policy will facilitate hostile takeovers; if organizations 
must open their arms to all, CLS contends, saboteurs will 
infiltrate groups to subvert their mission and message. This 
supposition strikes us as more hypothetical than real. CLS 
points to no history or prospect of RSO hijackings at Has
tings. Cf. National Endowment for Arts v. Finley, 524 
U. S. 569, 584 (1998) (“[W]e are reluctant . . . to invalidate 
legislation on the basis of its hypothetical application to situ
ations not before the Court.” (internal quotation marks omit
ted)). Students tend to self-sort and presumably will not 
endeavor en masse to join—let alone seek leadership posi
tions in—groups pursuing missions wholly at odds with their 

22 CLS’s concern, shared by the dissent, see post, at 729–731, that an 
all-comers policy will squelch diversity has not been borne out by Has
tings’ experience. In the 2004–2005 academic year, approximately 60 stu
dent organizations, representing a variety of interests, registered with 
Hastings, from the Clara Foltz Feminist Association, to the Environmental 
Law Society, to the Hastings Chinese Law and Culture Society. App. 215, 
237–238. Three of these sixty registered groups had a religious orienta
tion: Hastings Association of Muslim Law Students, Hastings Jewish Law 
Students Association, and Hastings Koinonia. Id., at 215–216. 
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personal beliefs. And if a rogue student intent on sabotag
ing an organization’s objectives nevertheless attempted a 
takeover, the members of that group would not likely elect 
her as an officer. 

RSOs, moreover, in harmony with the all-comers policy, 
may condition eligibility for membership and leadership on 
attendance, the payment of dues, or other neutral require
ments designed to ensure that students join because of their 
commitment to a group’s vitality, not its demise. See supra, 
at 671, n. 2. Several RSOs at Hastings limit their member
ship rolls and officer slates in just this way. See, e. g., App. 
192 (members must “[p]ay their dues on a timely basis” and 
“attend meetings regularly”); id., at 173 (members must com
plete an application and pay dues; “[a]ny active member who 
misses a semester of regularly scheduled meetings shall be 
dropped from rolls”); App. to Pet. for Cert. 129a (“Only Has
tings students who have held membership in this organiza
tion for a minimum of one semester shall be eligible to be 
an officer.”).23 

Hastings, furthermore, could reasonably expect more from 
its law students than the disruptive behavior CLS hypothe
sizes—and to build this expectation into its educational 
approach. A reasonable policy need not anticipate and 
preemptively close off every opportunity for avoidance or 
manipulation. If students begin to exploit an all-comers pol
icy by hijacking organizations to distort or destroy their mis
sions, Hastings presumably would revisit and revise its pol
icy. See Tr. of Oral Arg. 41 (counsel for Hastings); Brief 
for Hastings 38. 

Finally, CLS asserts (and the dissent repeats, post, at 733– 
734) that the Law School lacks any legitimate interest—let 

23 As Hastings notes, other “checks [are also] in place” to prevent RSO 
sabotage. Brief for Hastings 43, n. 16. “The [Law] School’s student code 
of conduct applies to RSO activities and, inter alia, prohibits obstruction 
or disruption, disorderly conduct, and threats.” Ibid. (internal quotation 
marks and brackets omitted). 
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alone one reasonably related to the RSO forum’s purposes— 
in urging “religious groups not to favor co-religionists for 
purposes of their religious activities.” Brief for Petitioner 
43; id., at 50. CLS’s analytical error lies in focusing on the 
benefits it must forgo while ignoring the interests of those it 
seeks to fence out: Exclusion, after all, has two sides. Has
tings, caught in the crossfire between a group’s desire to 
exclude and students’ demand for equal access, may reasona
bly draw a line in the sand permitting all organizations to 
express what they wish but no group to discriminate in 
membership.24 

D 

We next consider whether Hastings’ all-comers policy is 
viewpoint neutral. 

1 

Although this aspect of limited-public-forum analysis has 
been the constitutional sticking point in our prior decisions, 
as earlier recounted, supra, at 683–685, we need not dwell on 
it here. It is, after all, hard to imagine a more viewpoint-
neutral policy than one requiring all student groups to ac
cept all comers. In contrast to Healy, Widmar, and Rosen
berger, in which universities singled out organizations for 
disfavored treatment because of their points of view, Has
tings’ all-comers requirement draws no distinction between 
groups based on their message or perspective. An all

24 In arguing that the all-comers policy is not reasonable in light of the 
RSO forum’s purposes, the dissent notes that Title VII, which prohibits 
employment discrimination on the basis of religion, among other catego
ries, provides an exception for religious associations. Post, at 733, n. 8. 
The question here, however, is not whether Hastings could, consistent 
with the Constitution, provide religious groups dispensation from the all-
comers policy by permitting them to restrict membership to those who 
share their faith. It is instead whether Hastings must grant that exemp
tion. This Court’s decision in Employment Div., Dept. of Human Re
sources of Ore. v. Smith, 494 U. S. 872, 878–882 (1990), unequivocally an
swers no to that latter question. See also infra, at 697, n. 27. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:membership.24


Cite as: 561 U. S. 661 (2010) 695 

Opinion of the Court 

comers condition on access to RSO status, in short, is text
book viewpoint neutral.25 

2 

Conceding that Hastings’ all-comers policy is “nominally 
neutral,” CLS attacks the regulation by pointing to its effect: 
The policy is vulnerable to constitutional assault, CLS con
tends, because “it systematically and predictably burdens 
most heavily those groups whose viewpoints are out of favor 
with the campus mainstream.” Brief for Petitioner 51; 
cf. post, at 706 (Alito, J., dissenting) (charging that Hastings’ 
policy favors “political[ly] correc[t]” student expression). 
This argument stumbles from its first step because “[a] regu
lation that serves purposes unrelated to the content of ex
pression is deemed neutral, even if it has an incidental effect 
on some speakers or messages but not others.” Ward v. 
Rock Against Racism, 491 U. S. 781, 791 (1989). See also 
Madsen v. Women’s Health Center, Inc., 512 U. S. 753, 763 
(1994) (“[T]he fact that the injunction covered people with 

25 Relying exclusively on Board of Regents of Univ. of Wis. System v. 
Southworth, 529 U. S. 217 (2000), the dissent “would not be so quick to 
jump to th[e] conclusion” that the all-comers policy is viewpoint neutral. 
Post, at 735, and 736, n. 10. Careful consideration of Southworth, how
ever, reveals how desperate the dissent’s argument is. In Southworth, 
university students challenged a mandatory student-activity fee used to 
fund student groups. Finding the political and ideological speech of cer
tain groups offensive, the student-challengers argued that imposition of 
the fee violated their First Amendment rights. 529 U. S., at 221. This 
Court upheld the university’s choice to subsidize groups whose expression 
some students found distasteful, but we admonished that the university 
could not “prefer some viewpoints to others” in the distribution of funds. 
Id., at 233. We cautioned that the university’s referendum process, which 
allowed students to vote on whether a student organization would receive 
financial support, risked violation of this principle by allowing students to 
select groups to fund based on their viewpoints. Id., at 235. In this case, 
in contrast, the all-comers policy governs all RSOs; Hastings does not pick 
and choose which organizations must comply with the policy on the basis 
of viewpoint. App. 221. Southworth accordingly provides no support for 
the dissent’s warped analysis. 
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a particular viewpoint does not itself render the injunction 
content or viewpoint based.”). 

Even if a regulation has a differential impact on groups 
wishing to enforce exclusionary membership policies, 
“[w]here the [State] does not target conduct on the basis of 
its expressive content, acts are not shielded from regulation 
merely because they express a discriminatory idea or philos
ophy.” R. A. V. v. St. Paul, 505 U. S. 377, 390 (1992). See 
also Roberts, 468 U. S., at 623 (State’s nondiscrimination law 
did not “distinguish between prohibited and permitted activ
ity on the basis of viewpoint.”); Board of Directors of Rotary 
Int’l v. Rotary Club of Duarte, 481 U. S. 537, 549 (1987) 
(same). 

Hastings’ requirement that student groups accept all com
ers, we are satisfied, “is justified without reference to the 
content [or viewpoint] of the regulated speech.” Ward, 491 
U. S., at 791 (internal quotation marks omitted; emphasis de
leted). The Law School’s policy aims at the act of reject
ing would-be group members without reference to the rea
sons motivating that behavior: Hastings’ “desire to redress 
th[e] perceived harms” of exclusionary membership policies 
“provides an adequate explanation for its [all-comers condi
tion] over and above mere disagreement with [any student 
group’s] beliefs or biases.” Wisconsin v. Mitchell, 508 U. S. 
476, 488 (1993). CLS’s conduct—not its Christian perspec
tive—is, from Hastings’ vantage point, what stands between 
the group and RSO status. “In the end,” as Hastings ob
serves, “CLS is simply confusing its own viewpoint-based 
objections to . . . nondiscrimination laws (which it is entitled 
to have and [to] voice) with viewpoint discrimination.” 
Brief for Hastings 31.26 

26 Although registered student groups must conform their conduct to the 
Law School’s regulation by dropping access barriers, they may express 
any viewpoint they wish—including a discriminatory one. Cf. Rumsfeld 
v. Forum for Academic and Institutional Rights, Inc., 547 U. S. 47, 60 
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Finding Hastings’ open-access condition on RSO status 
reasonable and viewpoint neutral, we reject CLS’s free-
speech and expressive-association claims.27 

IV 

In its reply brief, CLS contends that “[t]he peculiarity, 
incoherence, and suspect history of the all-comers policy 
all point to pretext.” Reply Brief 23. Neither the Dis
trict Court nor the Ninth Circuit addressed an argument 
that Hastings selectively enforces its all-comers policy, and 
this Court is not the proper forum to air the issue in the 
first instance.28 On remand, the Ninth Circuit may con

(2006) (“As a general matter, the Solomon Amendment regulates conduct, 
not speech. It affects what law schools must do—afford equal access to 
military recruiters—not what they may or may not say.”). Today’s deci
sion thus continues this Court’s tradition of “protect[ing] the freedom to 
express ‘the thought that we hate.’ ” Post, at 706 (Alito, J., dissenting) 
(quoting United States v. Schwimmer, 279 U. S. 644, 655 (1929) (Holmes, 
J., dissenting)). 

27 CLS briefly argues that Hastings’ all-comers condition violates the 
Free Exercise Clause. Brief for Petitioner 40–41. Our decision in 
Smith, 494 U. S. 872, forecloses that argument. In Smith, the Court held 
that the Free Exercise Clause does not inhibit enforcement of otherwise 
valid regulations of general application that incidentally burden religious 
conduct. Id., at 878–882. In seeking an exemption from Hastings’ 
across-the-board all-comers policy, CLS, we repeat, seeks preferential, not 
equal, treatment; it therefore cannot moor its request for accommodation 
to the Free Exercise Clause. 

28 Finding the Ninth Circuit’s analysis cursory, the dissent repeatedly 
urges us to resolve the pretext question. See, e. g., post, at 707, 735–739, 
and 721, n. 2. In doing so, the dissent forgets that “we are a court of 
review, not of first view.” Cutter v. Wilkinson, 544 U. S. 709, 718, n. 7 
(2005). When the lower courts have failed to address an argument that 
deserved their attention, our usual practice is to remand for further con
sideration, not to seize the opportunity to decide the question ourselves. 
That is especially true when we agree to review an issue on the under
standing that “[t]he material facts . . . are undisputed,” as CLS’s petition 
for certiorari emphasized was the case here. Pet. for Cert. 2. 
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sider CLS’s pretext argument if, and to the extent, it is 
preserved.29 

* * * 

For the foregoing reasons, we affirm the Court of Appeals’ 
ruling that the all-comers policy is constitutional and remand 
the case for further proceedings consistent with this opinion. 

It is so ordered. 

Justice Stevens, concurring. 

The Court correctly confines its discussion to the narrow 
issue presented by the record, see ante, at 675–678, and cor
rectly upholds the all-comers policy. I join its opinion with
out reservation. Because the dissent has volunteered an ar
gument that the school’s general Nondiscrimination Policy 
would be “plainly” unconstitutional if applied to this case, 
post, at 723 (opinion of Alito, J.), a brief response is appro
priate. In my view, both policies are plainly legitimate. 

The Hastings College of the Law’s (Hastings) Nondiscrimi
nation Policy contains boilerplate language used by institu
tions and workplaces across the country: It prohibits “unlaw
fu[l]” discrimination “on the basis of race, color, religion, 
national origin, ancestry, disability, age, sex or sexual orienta
tion.” App. 220. Petitioner, the Hastings chapter of the 
Christian Legal Society (CLS), refused to comply. As the 
Court explains, ante, at 671–672, CLS was unwilling to admit 
members unless they affirmed their belief in certain Christian 
doctrines and refrained from “participation in or advocacy of 
a sexually immoral lifestyle,” App. 146. CLS, in short, 
wanted to receive the school’s formal recognition—and the 
benefits that attend formal recognition—while continuing to 

29 The dissent’s pretext discussion presents a one-sided summary of the 
record evidence, post, at 735–739, an account depending in large part on 
impugning the veracity of a distinguished legal scholar and a well-
respected school administrator, post, at 708, 710, 711–712, 712, 713, 714, 
716, 728–729, 737, 738. See also supra, at 676–677, n. 7. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:preserved.29


Cite as: 561 U. S. 661 (2010) 699 

Stevens, J., concurring 

exclude gay and non-Christian students (as well as, it seems, 
students who advocate for gay rights). 

In the dissent’s view, by refusing to grant CLS an exemp
tion from the Nondiscrimination Policy, Hastings violated 
CLS’s rights, for by proscribing unlawful discrimination on 
the basis of religion, the policy discriminates unlawfully on 
the basis of religion. There are numerous reasons why this 
counterintuitive theory is unsound. Although the First 
Amendment may protect CLS’s discriminatory practices off 
campus, it does not require a public university to validate or 
support them. 

As written, the Nondiscrimination Policy is content and 
viewpoint neutral. It does not reflect a judgment by school 
officials about the substance of any student group’s speech. 
Nor does it exclude any would-be groups on the basis of their 
convictions. Indeed, it does not regulate expression or be
lief at all. The policy is “directed at the organization’s activ
ities rather than its philosophy,” Healy v. James, 408 U. S. 
169, 188 (1972). Those who hold religious beliefs are not 
“singled out,” post, at 724 (Alito, J., dissenting); those who 
engage in discriminatory conduct based on someone else’s 
religious status and belief are singled out.1 Regardless of 

1 The dissent appears to accept that Hastings may prohibit discrimina
tion on the basis of religious status, though it rejects the notion that Has
tings may do the same for religious belief. See, e. g., post, at 726, n. 5, 
732–733. If CLS sought to exclude a Muslim student in virtue of the fact 
that he “is” Muslim, the dissent suggests, there would be no problem in 
Hastings forbidding that. But if CLS sought to exclude the same student 
in virtue of the fact that he subscribes to the Muslim faith, Hastings must 
stand idly by. This proposition is not only unworkable in practice but also 
flawed in conception. A person’s religion often simultaneously constitutes 
or informs a status, an identity, a set of beliefs and practices, and much 
else besides. (So does sexual orientation for that matter, see ante, at 689, 
notwithstanding the dissent’s view that a rule excluding those who engage 
in “unrepentant homosexual conduct,” App. 226, does not discriminate on 
the basis of status or identity, post, at 727.) Our First Amendment doc
trine has never required university administrators to undertake the im
possible task of separating out belief-based from status-based religious 
discrimination. 
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whether they are the product of secular or spiritual feeling, 
hateful or benign motives, all acts of religious discrimination 
are equally covered. The discriminator’s beliefs are simply 
irrelevant. There is, moreover, no evidence that the policy 
was adopted because of any reason related to the particular 
views that religious individuals or groups might have, much 
less because of a desire to suppress or distort those views. 
The policy’s religion clause was plainly meant to promote, 
not to undermine, religious freedom. 

To be sure, the policy may end up having greater conse
quence for religious groups—whether and to what extent it 
will is far from clear ex ante—inasmuch as they are more 
likely than their secular counterparts to wish to exclude stu
dents of particular faiths. But there is likewise no evidence 
that the policy was intended to cause harm to religious 
groups, or that it has in practice caused significant harm to 
their operations. And it is a basic tenet of First Amend
ment law that disparate impact does not, in itself, constitute 
viewpoint discrimination.2 The dissent has thus given no 
reason to be skeptical of the basic design, function, or ration
ale of the Nondiscrimination Policy. 

What the policy does reflect is a judgment that discrimina
tion by school officials or organizations on the basis of certain 

2 See, e. g., Madsen v. Women’s Health Center, Inc., 512 U. S. 753, 763 
(1994); R. A. V. v. St. Paul, 505 U. S. 377, 385 (1992); Board of Directors 
of Rotary Int’l v. Rotary Club of Duarte, 481 U. S. 537, 549 (1987); Roberts 
v. United States Jaycees, 468 U. S. 609, 623, 628 (1984); cf. Employment 
Div., Dept. of Human Resources of Ore. v. Smith, 494 U. S. 872, 878–879 
(1990) (“We have never held that an individual’s religious beliefs excuse 
him from compliance with an otherwise valid law prohibiting conduct that 
the State is free to regulate”). Courts and commentators have applied 
this insight to the exact situation posed by the Nondiscrimination Policy. 
See, e. g., Christian Legal Society v. Walker, 453 F. 3d 853, 866 (CA7 2006) 
(stating that “[t]here can be little doubt that” comparable nondiscrimina
tion policy “is viewpoint neutral on its face”); Truth v. Kent School Dist., 
542 F. 3d 634, 649–650 (CA9 2008) (similar); Volokh, Freedom of Expres
sive Association and Government Subsidies, 58 Stan. L. Rev. 1919, 1930– 
1938 (2006). 
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factors, such as race and religion, is less tolerable than dis
crimination on the basis of other factors. This approach 
may or may not be the wisest choice in the context of a Reg
istered Student Organization (RSO) program. But it is at 
least a reasonable choice. Academic administrators rou
tinely employ antidiscrimination rules to promote tolerance, 
understanding, and respect, and to safeguard students from 
invidious forms of discrimination, including sexual orienta
tion discrimination.3 Applied to the RSO context, these val
ues can, in turn, advance numerous pedagogical objectives. 
See post, at 705–706 (Kennedy, J., concurring). 

It is critical, in evaluating CLS’s challenge to the Nondis
crimination Policy, to keep in mind that an RSO program is 
a limited forum—the boundaries of which may be delimited 
by the proprietor. When a religious association, or a secular 
association, operates in a wholly public setting, it must be 
allowed broad freedom to control its membership and its 
message, even if its decisions cause offense to outsiders. 
Profound constitutional problems would arise if the State of 
California tried to “demand that all Christian groups admit 
members who believe that Jesus was merely human.” Post, 
at 731 (Alito, J., dissenting). But the CLS chapter that 
brought this lawsuit does not want to be just a Christian 
group; it aspires to be a recognized student organization. 
The Hastings College of the Law is not a legislature. And 
no state actor has demanded that anyone do anything outside 
the confines of a discrete, voluntary academic program. Al
though it may be the case that to some “university students, 

3 In a case about an antidiscrimination policy that, even if ill advised, is 
explicitly directed at preventing religious discrimination, it is rather hard 
to swallow the dissent’s ominous closing remarks. See post, at 741 (sug
gesting that today’s decision “point[s] a judicial dagger at the heart of” 
religious groups in the United States (internal quotation marks omitted)). 
Although the dissent is willing to see pernicious antireligious motives and 
implications where there are none, it does not seem troubled by the fact 
that religious sects, unfortunately, are not the only social groups who have 
been persecuted throughout history simply for being who they are. 
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the campus is their world,” post, at 718 (internal quotation 
marks omitted), it does not follow that the campus ought to 
be equated with the public square. 

The campus is, in fact, a world apart from the public 
square in numerous respects, and religious organizations, as 
well as all other organizations, must abide by certain norms 
of conduct when they enter an academic community. Public 
universities serve a distinctive role in a modern democratic 
society. Like all specialized government entities, they must 
make countless decisions about how to allocate resources in 
pursuit of their role. Some of those decisions will be contro
versial; many will have differential effects across popula
tions; virtually all will entail value judgments of some kind. 
As a general matter, courts should respect universities’ judg
ments and let them manage their own affairs. 

The RSO forum is no different. It is not an open com
mons that Hastings happens to maintain. It is a mechanism 
through which Hastings confers certain benefits and pursues 
certain aspects of its educational mission. Having exercised 
its discretion to establish an RSO program, a university must 
treat all participants evenhandedly. But the university 
need not remain neutral—indeed it could not remain neu
tral—in determining which goals the program will serve and 
which rules are best suited to facilitate those goals. These 
are not legal questions but policy questions; they are not for 
the Court but for the university to make. When any given 
group refuses to comply with the rules, the RSO sponsor 
need not admit that group at the cost of undermining the 
program and the values reflected therein. On many levels, 
a university administrator has a “greater interest in the con
tent of student activities than the police chief has in the con
tent of a soapbox oration.” Widmar v. Vincent, 454 U. S. 
263, 280 (1981) (Stevens, J., concurring in judgment). 

In this case, petitioner excludes students who will not sign 
its Statement of Faith or who engage in “unrepentant homo
sexual conduct,” App. 226. The expressive association argu
ment it presses, however, is hardly limited to these facts. 
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Other groups may exclude or mistreat Jews, blacks, and 
women—or those who do not share their contempt for 
Jews, blacks, and women. A free society must tolerate 
such groups. It need not subsidize them, give them its offi
cial imprimatur, or grant them equal access to law school 
facilities. 

Justice Kennedy, concurring. 

To be effective, a limited forum often will exclude some 
speakers based on their affiliation (e. g., student versus non-
student) or based on the content of their speech, interests, 
and expertise (e. g., art professor not chosen as speaker for 
conference on public transit). When the government does 
exclude from a limited forum, however, other content-based 
judgments may be impermissible. For instance, an other
wise qualified and relevant speaker may not be excluded be
cause of hostility to his or her views or beliefs. See Healy 
v. James, 408 U. S. 169, 187–188 (1972). 

In Rosenberger v. Rector and Visitors of Univ. of Va., 515 
U. S. 819 (1995), the essential purpose of the limited forum 
was to facilitate the expression of differing views in the con
text of student publications. The forum was limited because 
it was confined: first, to student-run groups; and second, to 
publications. The forum was created in the long tradition of 
using newspapers and other publications to express differing 
views and also in the honored tradition of a university set
ting that stimulates the free exchange of ideas. See id., at 
835 (“[I]n the University setting, . . . the State acts against 
a background and tradition of thought and experiment that 
is at the center of our intellectual and philosophic tradition”). 
These considerations supported the Court’s conclusion that, 
under the First Amendment, a limited forum for student-run 
publications did not permit the exclusion of a paper for the 
reason that it was devoted to expressing religious views. 

Rosenberger is distinguishable from the instant case in 
various respects. Not least is that here the school policy in 
question is not content based either in its formulation or evi
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dent purpose; and were it shown to be otherwise, the case 
likely should have a different outcome. Here, the policy ap
plies equally to all groups and views. And, given the stipu
lation of the parties, there is no basis for an allegation that 
the design or purpose of the rule was, by subterfuge, to dis
criminate based on viewpoint. 

An objection might be that the all-comers policy, even if 
not so designed or intended, in fact makes it difficult for cer
tain groups to express their views in a manner essential to 
their message. A group that can limit membership to those 
who agree in full with its aims and purposes may be more 
effective in delivering its message or furthering its expres
sive objectives; and the Court has recognized that this in
terest can be protected against governmental interference 
or regulation. See Boy Scouts of America v. Dale, 530 
U. S. 640 (2000). By allowing like-minded students to form 
groups around shared identities, a school creates room for 
self-expression and personal development. See Board of 
Regents of Univ. of Wis. System v. Southworth, 529 U. S. 
217, 229 (2000) (“The University’s whole justification for [its 
student activity program] is that it springs from the initia
tive of the students, who alone give it purpose and content 
in the course of their extracurricular endeavors”). 

In the instant case, however, if the membership qualifica
tion were enforced, it would contradict a legitimate purpose 
for having created the limited forum in the first place. 
Many educational institutions, including respondent Has
tings College of the Law, have recognized that the process 
of learning occurs both formally in a classroom setting and 
informally outside of it. See id., at 233. Students may be 
shaped as profoundly by their peers as by their teachers. 
Extracurricular activities, such as those in the Hastings 
“Registered Student Organization” program, facilitate inter
actions between students, enabling them to explore new 
points of view, to develop interests and talents, and to nur
ture a growing sense of self. See Board of Ed. of Independ
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ent School Dist. No. 92 of Pottawatomie Cty. v. Earls, 536 
U. S. 822, 831, n. 4 (2002) (participation in extracurricular 
activities is “ ‘a significant contributor to the breadth and 
quality of the educational experience’ ”). The Hastings pro
gram is designed to allow all students to interact with their 
colleagues across a broad, seemingly unlimited range of 
ideas, views, and activities. See Regents of Univ. of Cal. v. 
Bakke, 438 U. S. 265, 312, 313, n. 48 (1978) (opinion of Powell, 
J.) (“[A] great deal of learning . . . occurs through interactions 
among students . . . who have a wide variety of interests, 
talents, and perspectives; and who are able, directly or indi
rectly, to learn from their differences and to stimulate one 
another to reexamine even their most deeply held assump
tions about themselves and their world” (alteration in origi
nal; internal quotation marks omitted)). 

Law students come from many backgrounds and have but 
three years to meet each other and develop their skills. 
They do so by participating in a community that teaches 
them how to create arguments in a convincing, rational, and 
respectful manner and to express doubt and disagreement in 
a professional way. A law school furthers these objectives 
by allowing broad diversity in registered student organiza
tions. But these objectives may be better achieved if stu
dents can act cooperatively to learn from and teach each 
other through interactions in social and intellectual contexts. 
A vibrant dialogue is not possible if students wall themselves 
off from opposing points of view. 

The school’s objectives thus might not be well served if, 
as a condition to membership or participation in a group, 
students were required to avow particular personal beliefs 
or to disclose private, off-campus behavior. Students whose 
views are in the minority at the school would likely fare 
worse in that regime. Indeed, were those sorts of require
ments to become prevalent, it might undermine the principle 
that in a university community—and in a law school commu
nity specifically—speech is deemed persuasive based on its 
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substance, not the identity of the speaker. The era of loy
alty oaths is behind us. A school quite properly may con
clude that allowing an oath or belief-affirming requirement, 
or an outside conduct requirement, could be divisive for stu
dent relations and inconsistent with the basic concept that a 
view’s validity should be tested through free and open dis
cussion. The school’s policy therefore represents a permis
sible effort to preserve the value of its forum. 

In addition to a circumstance, already noted, in which it 
could be demonstrated that a school has adopted or enforced 
its policy with the intent or purpose of discriminating or dis
advantaging a group on account of its views, petitioner also 
would have a substantial case on the merits if it were shown 
that the all-comers policy was either designed or used to 
infiltrate the group or challenge its leadership in order to 
stifle its views. But that has not been shown to be so likely 
or self-evident as a matter of group dynamics in this set
ting that the Court can declare the school policy void without 
more facts; and if there were a showing that in a particular 
case the purpose or effect of the policy was to stifle speech 
or make it ineffective, that, too, would present a case differ
ent from the one before us. 

These observations are offered to support the analysis set 
forth in the opinion of the Court, which I join. 

Justice Alito, with whom The Chief Justice, Justice 
Scalia, and Justice Thomas join, dissenting. 

The proudest boast of our free speech jurisprudence is that 
we protect the freedom to express “the thought that we 
hate.” United States v. Schwimmer, 279 U. S. 644, 654–655 
(1929) (Holmes, J., dissenting). Today’s decision rests on 
a very different principle: no freedom for expression that 
offends prevailing standards of political correctness in our 
country’s institutions of higher learning. 

The Hastings College of the Law, a state institution, per
mits student organizations to register with the law school 
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and severely burdens speech by unregistered groups. Has
tings currently has more than 60 registered groups and, in 
all its history, has denied registration to exactly one: the 
Christian Legal Society (CLS). CLS claims that Hastings 
refused to register the group because the law school adminis
tration disapproves of the group’s viewpoint and thus vio
lated the group’s free speech rights. 

Rejecting this argument, the Court finds that it has been 
Hastings’ policy for 20 years that all registered organizations 
must admit any student who wishes to join. Deferring 
broadly to the law school’s judgment about the permissible 
limits of student debate, the Court concludes that this 
“accept-all-comers” policy, ante, at 668, is both viewpoint 
neutral and consistent with Hastings’ proclaimed policy of 
fostering a diversity of viewpoints among registered stu
dent groups. 

The Court’s treatment of this case is deeply disappointing. 
The Court does not address the constitutionality of the very 
different policy that Hastings invoked when it denied CLS’s 
application for registration. Nor does the Court address the 
constitutionality of the policy that Hastings now purports 
to follow. And the Court ignores strong evidence that the 
accept-all-comers policy is not viewpoint neutral because it 
was announced as a pretext to justify viewpoint discrimi
nation. Brushing aside inconvenient precedent, the Court 
arms public educational institutions with a handy weapon 
for suppressing the speech of unpopular groups—groups to 
which, as Hastings candidly puts it, these institutions “do not 
wish to . . . lend their name[s].” Brief for Respondent Has
tings College of the Law 11; see also id., at 35. 

I 

The Court provides a misleading portrayal of this case. 
As related by the Court, (1) Hastings, for the past 20 years, 
has required any student group seeking registration to admit 
any student who wishes to join, ante, at 671–672; (2) the ef
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fects of Hastings’ refusal to register CLS have been of ques
tionable importance, see ante, at 690–691; and (3) this case 
is about CLS’s desire to obtain “a state subsidy,” ante, at 682. 
I begin by correcting the picture. 

A 

The Court bases all of its analysis on the proposition that 
the relevant Hastings’ policy is the so-called accept-all
comers policy. This frees the Court from the difficult task 
of defending the constitutionality of either the policy that 
Hastings actually—and repeatedly—invoked when it denied 
registration, i. e., the school’s written Nondiscrimination Pol
icy, or the policy that Hastings belatedly unveiled when it 
filed its brief in this Court. Overwhelming evidence, how
ever, shows that Hastings denied CLS’s application pursuant 
to the Nondiscrimination Policy and that the accept-all
comers policy was nowhere to be found until it was men
tioned by a former dean in a deposition taken well after this 
case began. 

The events that gave rise to this litigation began in 2004, 
when a small group of Hastings students sought to register a 
Hastings chapter of CLS, a national organization of Christian 
lawyers and law students. All CLS members must sign a 
Statement of Faith affirming belief in fundamental Christian 
doctrines, including the belief that the Bible is “the inspired 
Word of God.” App. 226. In early 2004, the national orga
nization adopted a resolution stating that “[i]n view of the 
clear dictates of Scripture, unrepentant participation in or 
advocacy of a sexually immoral lifestyle is inconsistent with 
an affirmation of the Statement of Faith, and consequently 
may be regarded by CLS as disqualifying such an individual 
from CLS membership.” Id., at 146. The resolution made 
it clear that “a sexually immoral lifestyle,” in CLS’s view, 
includes engaging in “acts of sexual conduct outside of God’s 
design for marriage between one man and one woman.” 
Ibid. It was shortly after this resolution was passed that 
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the Hastings chapter of CLS applied to register with the 
law school. 

Hastings sponsors an active program of “registered stu
dent organizations” (RSOs) pursuant to the law school’s 
avowed responsibility to “ensure an opportunity for the ex
pression of a variety of viewpoints” and promote “the high
est standards of . . .  freedom of expression,” App. to Pet. for 
Cert. 82a, 74a. During the 2004–2005 school year, Hastings 
had more than 60 registered groups, including political 
groups (e. g., the Hastings Democratic Caucus and the Has
tings Republicans), religious groups (e. g., the Hastings Jew
ish Law Students Association and the Hastings Association 
of Muslim Law Students), groups that promote social causes 
(e. g., both pro-choice and pro-life groups), groups organized 
around racial or ethnic identity (e. g., the Black Law Stu
dents Association, the Korean American Law Society, La 
Raza Law Students Association, and the Middle Eastern 
Law Students Association), and groups that focus on gender 
or sexuality (e. g., the Clara Foltz Feminist Association and 
Students Raising Consciousness at Hastings). See App. 
236–245; Brief for Petitioner 3–4. 

Not surprisingly many of these registered groups were 
and are dedicated to expressing a message. For example, 
Silenced Right, a pro-life group, taught that “all human life 
from the moment of conception until natural death is sacred 
and has inherent dignity,” App. 244, while Law Students for 
Choice aimed to “defend and expand reproductive rights,” 
id., at 243. The American Constitution Society sought “to 
counter . . . a narrow conservative vision” of “American law,” 
id., at 236, and the UC Hastings Student Animal Defense 
Fund aimed “at protecting the lives and advancing the inter
ests of animals through the legal system,” id., at 245. 

Groups that are granted registration are entitled to meet 
on university grounds and to access multiple channels for 
communicating with students and faculty—including post
ing messages on designated bulletin boards, sending mass 
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e-mails to the student body, distributing material through 
the Student Information Center, and participating in the an
nual student organizations fair. App. to Pet. for Cert. 7a, 
85a. They may also apply for limited travel funds, id., at 7a, 
which appear to total about $4,000 to $5,000 per year, App. 
217—or less than $85 per registered group. Most of the 
funds available to RSOs come from an annual student activ
ity fee that every student must pay. See App. to Pet. for 
Cert. 89a–93a. 

When CLS applied for registration, Judy Hansen Chap
man, the Director of Hastings’ Office of Student Services, 
sent an e-mail to an officer of the chapter informing him that 
“CLS’s bylaws did not appear to be compliant” with the Has
tings Nondiscrimination Policy, App. 228, 277, a written pol
icy that provides in pertinent part that “[t]he University of 
California, Hastings College of the Law shall not discrimi
nate unlawfully on the basis of race, color, religion, national 
origin, ancestry, disability, age, sex or sexual orientation,” 
id., at 220. As far as the record reflects, Ms. Chapman made 
no mention of an accept-all-applicants policy. 

A few days later, three officers of the chapter met with 
Ms. Chapman, and she reiterated that the CLS bylaws did 
not comply with “the religion and sexual orientation provi
sions of the Nondiscrimination Policy and that they would 
need to be amended in order for CLS to become a registered 
student organization.” Id., at 228. About a week later, 
Hastings sent CLS a letter to the same effect. Id., at 228– 
229, 293–295. On both of these occasions, it appears that 
not a word was said about an accept-all-comers policy. 

When CLS refused to change its membership require
ments, Hastings denied its request for registration—thus 
making CLS the only student group whose application for 
registration has ever been rejected. Brief in Opposition 4. 

In October 2004, CLS brought this action under 42 U. S. C. 
§ 1983 against the law school’s dean and other school offi
cials, claiming, among other things, that the law school, by 
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enacting and enforcing the Nondiscrimination Policy, had vi
olated CLS’s First Amendment right to freedom of speech. 
App. 78. 

In May 2005, Hastings filed an answer to CLS’s first 
amended complaint and made an admission that is significant 
for present purposes. In its complaint, CLS had alleged 
that the Nondiscrimination Policy discriminates against reli
gious groups because it prohibits those groups “from select
ing officers and members dedicated to a particular set of reli
gious ideals or beliefs” but “permits political, social and 
cultural student organizations to select officers and members 
dedicated to their organization’s ideals and beliefs.” Id., 
at 79. In response, Hastings admitted that its Nondiscrimi
nation Policy “permits political, social, and cultural student 
organizations to select officers and members who are dedi
cated to a particular set of ideals or beliefs.” Id., at 93. 
The Court states that “Hastings interprets the Nondiscrimi
nation Policy, as it relates to the RSO program, to mandate 
acceptance of all comers.” Ante, at 671. But this admission 
in Hastings’ answer shows that Hastings had not adopted 
this interpretation when its answer was filed. 

Within a few months, however, Hastings’ position changed. 
In July 2005, Mary Kay Kane, then the dean of the law 
school, was deposed, and she stated: “It is my view that in 
order to be a registered student organization you have to 
allow all of our students to be members and full participants 
if they want to.” App. 343. In a declaration filed in Octo
ber 2005, Ms. Chapman provided a more developed expla
nation, stating: “Hastings interprets the Nondiscrimination 
Policy as requiring that student organizations wishing to 
register with Hastings allow any Hastings student to become 
a member and/or seek a leadership position in the organiza
tion.” Id., at 349. 

Hastings claims that this accept-all-comers policy has 
existed since 1990 but points to no evidence that the policy 
was ever put in writing or brought to the attention of mem
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bers of the law school community prior to the dean’s deposi
tion. Indeed, Hastings has adduced no evidence of the poli
cy’s existence before that date. And while Dean Kane and 
Ms. Chapman stated, well after this litigation had begun, 
that Hastings had such a policy, neither they nor any other 
Hastings official has ever stated in a deposition, affidavit, or 
declaration when this policy took effect. 

Hastings’ effort to portray the accept-all-comers policy 
as merely an interpretation of the Nondiscrimination Pol
icy runs into obvious difficulties. First, the two policies are 
simply not the same: The Nondiscrimination Policy pro
scribes discrimination on a limited number of specified 
grounds, while the accept-all-comers policy outlaws all se
lectivity. Second, the Nondiscrimination Policy applies to 
everything that Hastings does, and the law school does not 
follow an accept-all-comers policy in activities such as ad
mitting students and hiring faculty. 

In an effort to circumvent this problem, the Court writes 
that “Hastings interprets the Nondiscrimination Policy, as it 
relates to the RSO program, to mandate acceptance of all 
comers.” Ante, at 671 (emphasis added). This puts Has
tings in the implausible position of maintaining that the Non
discrimination Policy means one thing as applied to the RSO 
program and something quite different as applied to all of 
Hastings’ other activities. But the Nondiscrimination Pol
icy by its terms applies fully to all components of the law 
school, “including administration [and] faculty.” App. 220. 

Third, the record is replete with evidence that, at least 
until Dean Kane unveiled the accept-all-comers policy in July 
2005, Hastings routinely registered student groups with by
laws limiting membership and leadership positions to those 
who agreed with the groups’ viewpoints. For example, the 
bylaws of the Hastings Democratic Caucus provided that 
“any full-time student at Hastings may become a member of 
HDC so long as they do not exhibit a consistent disregard 
and lack of respect for the objective of the organization as 
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stated in Article 3, Section 1.” App. to Pet. for Cert. 118a 
(emphasis added). The constitution of the Association of 
Trial Lawyers of America at Hastings provided that every 
member must “adhere to the objectives of the Student Chap
ter as well as the mission of ATLA.” Id., at 110a. A stu
dent could become a member of the Vietnamese American 
Law Society so long as the student did not “exhibit a consist
ent disregard and lack of respect for the objective of the 
organization,” which centers on a “celebrat[ion] [of] Vietnam
ese culture.” Id., at 146a–147a. Silenced Right limited 
voting membership to students who “are committed” to the 
group’s “mission” of “spread[ing] the pro-life message.” Id., 
at 142a–143a. La Raza limited voting membership to “stu
dents of Raza background.” App. 192. Since Hastings re
quires any student group applying for registration to submit 
a copy of its bylaws, see id., at 249–250, Hastings cannot 
claim that it was unaware of such provisions. And as noted, 
CLS was denied registration precisely because Ms. Chapman 
reviewed its bylaws and found them unacceptable. 

We are told that, when CLS pointed out these discrepan
cies during this litigation, Hastings took action to ensure that 
student groups were in fact complying with the law school’s 
newly disclosed accept-all-comers policy. For example, Has
tings asked La Raza to revise its bylaws to allow all students 
to become voting members. App. to Pet. for Cert. 66a. See 
also Brief for State of Michigan et al. as Amici Curiae 2, 
n. 1 (relating anecdotally that Hastings recently notified 
the Hastings Democrats that “to maintain the Club’s stand
ing as a student organization,” it must “open its membership 
to all students, irrespective of party affiliation”). These 
belated remedial efforts suggest, if anything, that Hastings 
had no accept-all-comers policy until this litigation was well 
under way. 

Finally, when Hastings filed its brief in this Court, its 
policy, which had already evolved from a policy prohibiting 
certain specified forms of discrimination into an accept-all
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comers policy, underwent yet another transformation. Now, 
Hastings claims that it does not really have an accept-all
comers policy; it has an accept-some-comers policy. Has
tings’ current policy, we are told, “does not foreclose neutral 
and generally applicable membership requirements unre
lated to ‘status or beliefs.’ ” Brief for Respondent Hastings 
College of the Law 5. Hastings’ brief goes on to note with 
seeming approval that some registered groups have imposed 
“even conduct requirements.” Ibid. Hastings, however, 
has not told us which “conduct requirements” are allowed 
and which are not—although presumably requirements re
garding sexual conduct fall into the latter category. 

When this case was in the District Court, that court took 
care to address both the Nondiscrimination Policy and the 
accept-all-comers policy. See, e. g., App. to Pet. for Cert. 8a– 
9a, 16a–17a, 21a–24a, 26a, 27a, 32a, 44a, 63a. On appeal, 
however, a panel of the Ninth Circuit, like the Court today, 
totally ignored the Nondiscrimination Policy. CLS’s argu
ment in the Ninth Circuit centered on the Nondiscrimination 
Policy, and CLS argued strenuously, as it had in the District 
Court, that prior to the former dean’s deposition, numerous 
groups had been permitted to restrict membership to stu
dents who shared the groups’ views.1 Nevertheless, the 

1 CLS consistently argued in the courts below that Hastings had applied 
its registration policy in a discriminatory manner. See, e. g., Plaintiff ’s 
Notice of Motion for Summary Judgment and Memorandum in Support of 
Motion for Summary Judgment in No. C 04–4484–JSW (ND Cal.), pp. 6–7 
(“Hastings allows other registered student organizations to require that 
their members and/or leaders agree with the organization’s beliefs and 
purposes”). CLS took pains to bring forward evidence to substantiate 
this claim. See supra, at 712–713. 

CLS’s brief in the Court of Appeals reiterated its contention that Has
tings had not required all RSOs to admit all student applicants. CLS’s 
brief stated that “Hastings allows other registered student organizations 
to require that their leaders and/or members agree with the organization’s 
beliefs and purposes.” Brief for Appellant in No. 06–15956 (CA9), 
pp. 14–15 (citing examples). See also id., at 54–55 (“Hastings routinely 
recognizes student groups that limit membership or leadership on the 
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Ninth Circuit disposed of CLS’s appeal with a two-sentence, 
not-precedential opinion that solely addressed the accept
all-comers policy. Christian Legal Soc. Chapter of Univ. of 
Cal. v. Kane, 319 Fed. Appx. 645–646 (2009). 

Like the majority of this Court, the Ninth Circuit relied 
on the following Joint Stipulation, which the parties filed in 
December 2005, well after Dean Kane’s deposition: 

“Hastings requires that registered student organiza
tions allow any student to participate, become a mem
ber, or seek leadership positions in the organization, re
gardless of their status or beliefs.” App. 221. 

Citing the binding effect of stipulations, the majority sternly 
rejects what it terms “CLS’s unseemly attempt to escape 
from the stipulation and shift its target to [the Nondiscrimi
nation Policy].” Ante, at 678. 

I agree that the parties must be held to their Joint Stipula
tion, but the terms of the stipulation should be respected. 
What was admitted in the Joint Stipulation filed in December 
2005 is that Hastings had an accept-all-comers policy. CLS 
did not stipulate that its application had been denied more 
than a year earlier pursuant to such a policy. On the con
trary, the Joint Stipulation notes that the reason repeatedly 
given by Hastings at that time was that the CLS bylaws did 
not comply with the Nondiscrimination Policy. See App. 
228–229. Indeed, the parties did not even stipulate that 
the accept-all-comers policy existed in the fall of 2004. In 
addition, Hastings itself is now attempting to walk away 
from this stipulation by disclosing that its real policy is an 
accept-some-comers policy. 

basis of belief. . . . Hastings’ actual practice demonstrates that the forum 
is not reserved to student organizations that do not discriminate on the 
basis of belief”). Responding to these arguments, the law school re
marked that CLS “repeatedly asserts that ‘Hastings routinely recognizes 
student groups that limit membership or leadership on the basis of be
lief.’ ” Brief for Appellees in No. 06–15956 (CA9), p. 4. 
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The majority’s insistence on the binding effect of stipula
tions contrasts sharply with its failure to recognize the bind
ing effect of a party’s admissions in an answer. See Ameri
can Title Insurance Co. v. Lacelaw Corp., 861 F. 2d 224, 226 
(CA9 1988) (“Factual assertions in pleadings and pretrial or
ders, unless amended, are considered judicial admissions con
clusively binding on the party who made them”); Bakersfield 
Westar Ambulance, Inc. v. Community First Bank, 123 F. 3d 
1243, 1248 (CA9 1997) (quoting Lacelaw, supra). As noted 
above, Hastings admitted in its answer, which was filed prior 
to the former dean’s deposition, that at least as of that time, 
the law school did not follow an accept-all-comers policy and 
instead allowed “political, social, and cultural student organi
zations to select officers and members who are dedicated to 
a particular set of ideals or beliefs.” App. 93. 

B 

The Court also distorts the record with respect to the ef
fect on CLS of Hastings’ decision to deny registration. The 
Court quotes a letter written by Hastings’ general counsel 
in which she stated that Hastings “ ‘would be pleased to pro
vide [CLS] the use of Hastings facilities for its meetings and 
activities.’ ” Ante, at 673 (quoting App. 294). Later in its 
opinion, the Court reiterates that “Hastings offered CLS ac
cess to school facilities to conduct meetings,” ante, at 690, but 
the majority does not mention that this offer was subject to 
important qualifications. As Hastings’ attorney put it in the 
District Court, Hastings told CLS: “ ‘Hastings allows com
munity groups to some degree to use its facilities, sometimes 
on a pay basis, I understand, if they’re available after prior
ity is given to registered organizations.’ We offered that.” 
App. 442. 

The Court also fails to mention what happened when CLS 
attempted to take advantage of Hastings’ offer. On Au
gust 19, 2005, the local CLS president sent an e-mail to 
Ms. Chapman requesting permission to set up an “advice 
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table” on a campus patio on August 23 and 24 so that mem
bers of CLS could speak with students at the beginning of 
the fall semester. Id., at 298. This request—merely to set 
up a table on a patio—could hardly have interfered with any 
other use of the law school’s premises or cost the school any 
money. But although the request was labeled “time sensi
tive,” ibid., Ms. Chapman did not respond until the dates in 
question had passed, and she then advised the student that 
all further inquiries should be made through CLS’s attorney, 
id., at 297–298. 

In September 2005, CLS tried again. Through counsel, 
CLS sought to reserve a room on campus for a guest speaker 
who was scheduled to appear on a specified date. Id., at 
302–303. Noting Ms. Chapman’s tardy response on the 
prior occasion, the attorney asked to receive a response be
fore the scheduled date, but once again no answer was given 
until after the date had passed. Id., at 300. 

Other statements in the majority opinion make it seem as 
if the denial of registration did not hurt CLS at all. The 
Court notes that CLS was able to hold Bible-study meetings 
and other events. Ante, at 673. And “[a]lthough CLS could 
not take advantage of RSO-specific methods of communi
cation,” the Court states, “the advent of electronic media 
and social-networking sites reduces the importance of those 
channels.” Ante, at 690–691. 

At the beginning of the 2005 school year, the Hastings 
CLS group had seven members, App. to Pet. for Cert. 13a, 
so there can be no suggestion that the group flourished. 
And since one of CLS’s principal claims is that it was 
subjected to discrimination based on its viewpoint, the ma
jority’s emphasis on CLS’s ability to endure that discrimi
nation—by using private facilities and means of communica
tion—is quite amazing. 

This Court does not customarily brush aside a claim of 
unlawful discrimination with the observation that the effects 
of the discrimination were really not so bad. We have never 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



718 CHRISTIAN LEGAL SOC. CHAPTER OF UNIV. OF 
CAL., HASTINGS COLLEGE OF LAW v. MARTINEZ 

Alito, J., dissenting 

before taken the view that a little viewpoint discrimination 
is acceptable. Nor have we taken this approach in other dis
crimination cases. 

C 

Finally, I must comment on the majority’s emphasis on 
funding. According to the majority, CLS is “seeking what 
is effectively a state subsidy,” ante, at 682, and the question 
presented in this case centers on the “use of school funds,” 
ante, at 668. In fact, funding plays a very small role in this 
case. Most of what CLS sought and was denied—such as 
permission to set up a table on the law school patio—would 
have been virtually cost free. If every such activity is re
garded as a matter of funding, the First Amendment rights 
of students at public universities will be at the mercy of the 
administration. As CLS notes: “[T]o university students, 
the campus is their world. The right to meet on campus and 
use campus channels of communication is at least as impor
tant to university students as the right to gather on the town 
square and use local communication forums is to the citizen.” 
Reply Brief for Petitioner 13. 

II 

To appreciate how far the Court has strayed, it is instruc
tive to compare this case with Healy v. James, 408 U. S. 169 
(1972), our only First Amendment precedent involving a pub
lic college’s refusal to recognize a student group. The group 
in Healy was a local chapter of the Students for a Democratic 
Society (SDS). When the students who applied for recogni
tion of the chapter were asked by a college committee 
whether they would “ ‘respond to issues of violence as other 
S.D.S. chapters have,’ ” their answer was that their “ ‘action 
would have to be dependent upon each issue.’ ” Id., at 172– 
173. They similarly refused to provide a definitive answer 
when asked whether they would be willing to “use any 
means possible” to achieve their aims. Id., at 173. The 
president of the college refused to allow the group to be rec
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ognized, concluding that the philosophy of the SDS was “an
tithetical to the school’s policies” and that it was doubtful 
that the local chapter was independent of the national orga
nization, the “ ‘published aims and philosophy’ ” of which in
cluded “ ‘disruption and violence.’ ” Id., at 174–175, and n. 4. 

The effects of nonrecognition in Healy were largely the 
same as those present here. The SDS was denied the use 
of campus facilities, as well as access to the customary means 
used for communication among the members of the college 
community. Id., at 176, 181–182. 

The lower federal courts held that the First Amendment 
rights of the SDS chapter had not been violated, and when 
the case reached this Court, the college, much like today’s 
majority, sought to minimize the effects of nonrecognition, 
arguing that the SDS members “still may meet as a group 
off campus, that they still may distribute written material 
off campus, and that they still may meet together informally 
on campus . . . as individuals.” Id., at 182–183. 

This Court took a different view. The Court held that the 
denial of recognition substantially burdened the students’ 
right to freedom of association. After observing that “[t]he 
primary impediment to free association flowing from nonrec
ognition is the denial of use of campus facilities for meetings 
and other appropriate purposes,” id., at 181, the Court 
continued: 

“Petitioners’ associational interests also were circum
scribed by the denial of the use of campus bulletin 
boards and the school newspaper. If an organization is 
to remain a viable entity in a campus community in 
which new students enter on a regular basis, it must 
possess the means of communicating with these stu
dents. Moreover, the organization’s ability to partici
pate in the intellectual give and take of campus debate, 
and to pursue its stated purposes, is limited by denial of 
access to the customary media for communicating with 
the administration, faculty members, and other stu
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dents. Such impediments cannot be viewed as insub
stantial.” Id., at 181–182 (footnote omitted). 

It is striking that all of these same burdens are now borne 
by CLS. CLS is prevented from using campus facilities— 
unless at some future time Hastings chooses to provide a 
timely response to a CLS request and allow the group, as a 
favor or perhaps in exchange for a fee, to set up a table on 
the patio or to use a room that would otherwise be unoccu
pied. And CLS, like the SDS in Healy, has been cut off 
from “the customary media for communicating with the ad
ministration, faculty members, and other students.” Id., at 
181–182. 

It is also telling that the Healy Court, unlike today’s ma
jority, refused to defer to the college president’s judgment 
regarding the compatibility of “sound educational policy” and 
free speech rights. The same deference arguments that the 
majority now accepts were made in defense of the college 
president’s decision to deny recognition in Healy. Respond
ents in that case emphasized that the college president, not 
the courts, had the responsibility of administering the insti
tution and that the courts should allow him “ ‘wide discretion 
. . . in  determining what actions are most compatible with its 
educational objectives.’ ” Brief for Respondents in Healy v. 
James, O. T. 1971, No. 71–452, pp. 7–8. A supporting amicus 
contended that college officials “must be allowed a very 
broad discretion in formulating and implementing policies.” 
Brief for Board of Trustees, California State Colleges 6. 
Another argued that universities should be permitted to im
pose restrictions on speech that would not be tolerated else
where. Brief for American Association of Presidents of In
dependent Colleges and Universities 11–12. 

The Healy Court would have none of this. Unlike the 
Court today, the Healy Court emphatically rejected the 
proposition that “First Amendment protections should apply 
with less force on college campuses than in the community 
at large.” 408 U. S., at 180. And on one key question after 
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another—whether the local SDS chapter was independent of 
the national organization, whether the group posed a sub
stantial threat of material disruption, and whether the stu
dents’ responses to the committee’s questions about violence 
and disruption signified a willingness to engage in such ac
tivities—the Court drew its own conclusions, which differed 
from the college president’s. 

The Healy Court was true to the principle that when 
it comes to the interpretation and application of the right 
to free speech, we exercise our own independent judgment. 
We do not defer to Congress on such matters, see Sable 
Communications of Cal., Inc. v. FCC, 492 U. S. 115, 129 
(1989), and there is no reason why we should bow to univer
sity administrators. 

In the end, I see only two possible distinctions between 
Healy and the present case. The first is that Healy did not 
involve any funding, but as I have noted, funding plays only 
a small part in this case. And if Healy would otherwise 
prevent Hastings from refusing to register CLS, I see no 
good reason why the potential availability of funding should 
enable Hastings to deny all of the other rights that go with 
registration. 

This leaves just one way of distinguishing Healy: the iden
tity of the student group. In Healy, the Court warned that 
the college president’s views regarding the philosophy of the 
SDS could not “justify the denial of First Amendment 
rights.” 408 U. S., at 187. Here, too, disapproval of CLS 
cannot justify Hastings’ actions.2 

2 The Court attempts to distinguish Healy on the ground that there the 
college “explicitly denied the student group official recognition because of 
the group’s viewpoint.” Ante, at 684, n. 15. The same, however, is true 
here. CLS was denied recognition under the Nondiscrimination Policy 
because of the viewpoint that CLS sought to express through its member
ship requirements. See supra, at 710; infra, at 723–728. And there is 
strong evidence that Hastings abruptly shifted from the Nondiscrimina
tion Policy to the accept-all-comers policy as a pretext for viewpoint dis
crimination. See infra, at 737–739. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



722 CHRISTIAN LEGAL SOC. CHAPTER OF UNIV. OF 
CAL., HASTINGS COLLEGE OF LAW v. MARTINEZ 

Alito, J., dissenting 

III 

The Court pays little attention to Healy and instead fo
cuses solely on the question whether Hastings’ registration 
policy represents a permissible regulation in a limited public 
forum. While I think that Healy is largely controlling, I am 
content to address the constitutionality of Hastings’ actions 
under our limited public forum cases, which lead to exactly 
the same conclusion. 

In this case, the forum consists of the RSO program. 
Once a public university opens a limited public forum, it 
“must respect the lawful boundaries it has itself set.” Ro
senberger v. Rector and Visitors of Univ. of Va., 515 U. S. 
819, 829 (1995). The university “may not exclude speech 
where its distinction is not ‘reasonable in light of the purpose 
served by the forum.’ ” Ibid. (quoting Cornelius v. NAACP 
Legal Defense & Ed. Fund, Inc., 473 U. S. 788, 806 (1985)). 
And the university must maintain strict viewpoint neutral
ity. Board of Regents of Univ. of Wis. System v. South-
worth, 529 U. S. 217, 234 (2000); Rosenberger, supra, at 829. 

This requirement of viewpoint neutrality extends to the 
expression of religious viewpoints. In an unbroken line of 
decisions analyzing private religious speech in limited public 
forums, we have made it perfectly clear that “[r]eligion is [a] 
viewpoint from which ideas are conveyed.” Good News 
Club v. Milford Central School, 533 U. S. 98, 112, and n. 4 
(2001). See Rosenberger, supra, at 831; Lamb’s Chapel v. 
Center Moriches Union Free School Dist., 508 U. S. 384, 
393–394 (1993); Widmar v. Vincent, 454 U. S. 263, 277 (1981). 

We have applied this analysis in cases in which student 
speech was restricted because of the speaker’s religious 
viewpoint, and we have consistently concluded that such re
strictions constitute viewpoint discrimination. E. g., Rosen
berger, supra, at 845–846; Widmar, supra, at 267, n. 5, 269, 
277; see also Good News Club, supra, at 106–107, 109–110; 
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Lamb’s Chapel, supra, at 392–393, 394. We have also 
stressed that the rules applicable in a limited public forum 
are particularly important in the university setting, where 
“the State acts against a background of tradition of thought 
and experiment that is at the center of our intellectual and 
philosophic tradition.” Rosenberger, supra, at 835. 

IV 

Analyzed under this framework, Hastings’ refusal to regis
ter CLS pursuant to its Nondiscrimination Policy plainly 
fails.3 As previously noted, when Hastings refused to regis
ter CLS, it claimed that the CLS bylaws impermissibly dis
criminated on the basis of religion and sexual orientation. 

3 CLS sought a declaratory judgment that this policy is unconstitutional 
and an injunction prohibiting its enforcement. See App. 80. Particularly 
in light of Hastings’ practice of changing its announced policies, these re
quests are not moot. It is well settled that the voluntary cessation of 
allegedly unlawful conduct does not moot a case in which the legality of 
that conduct is challenged. See City of Mesquite v. Aladdin’s Castle, 
Inc., 455 U. S. 283, 289 (1982); see also Allee v. Medrano, 416 U. S. 802, 
810–811 (1974); DeFunis v. Odegaard, 416 U. S. 312, 318 (1974) (per cu
riam). If the rule were otherwise, the courts would be compelled to 
leave “ ‘[t]he defendant . . . free to return to his old ways.’ ” United States 
v. Concentrated Phosphate Export Assn., Inc., 393 U. S. 199, 203 (1968) 
(quoting United States v. W. T. Grant Co., 345 U. S. 629, 632 (1953)). Here, 
there is certainly a risk that Hastings will “return to [its] old ways,” and 
therefore CLS’s requests for declaratory and injunctive relief with respect 
to the Nondiscrimination Policy are not moot. If, as the Court assumes, 
the parties stipulated that the only relevant policy is the accept-all-comers 
policy, then the District Court should not have addressed the constitution
ality of the Nondiscrimination Policy. But the District Court approved 
both policies, and the Court of Appeals affirmed the judgment. That 
judgment remains binding on CLS, so it is only appropriate that CLS 
be permitted to challenge that determination now. The question of the 
constitutionality of the Nondiscrimination Policy falls comfortably within 
the question presented, and CLS raised that issue in its brief. See Brief 
for Petitioner 41–46. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



724 CHRISTIAN LEGAL SOC. CHAPTER OF UNIV. OF 
CAL., HASTINGS COLLEGE OF LAW v. MARTINEZ 

Alito, J., dissenting 

As interpreted by Hastings and applied to CLS, both of 
these grounds constituted viewpoint discrimination. 

Religion. The First Amendment protects the right of 
“ ‘expressive association’ ”—that is, the “right to associate for 
the purpose of speaking.” Rumsfeld v. Forum for Aca
demic and Institutional Rights, Inc., 547 U. S. 47, 68 (2006) 
(quoting Boy Scouts of America v. Dale, 530 U. S. 640, 644 
(2000)). And the Court has recognized that “[t]he forced 
inclusion of an unwanted person in a group infringes the 
group’s freedom of expressive association if the presence of 
that person affects in a significant way the group’s ability to 
advocate public or private viewpoints.” Id., at 648. 

With one important exception, the Hastings Nondiscrimi
nation Policy respected that right. As Hastings stated in its 
answer, the Nondiscrimination Policy “permit[ted] political, 
social, and cultural student organizations to select officers 
and members who are dedicated to a particular set of ideals 
or beliefs.” App. 93. But the policy singled out one cate
gory of expressive associations for disfavored treatment: 
groups formed to express a religious message. Only reli
gious groups were required to admit students who did not 
share their views. An environmentalist group was not re
quired to admit students who rejected global warming. An 
animal rights group was not obligated to accept students 
who supported the use of animals to test cosmetics. But 
CLS was required to admit avowed atheists. This was pat
ent viewpoint discrimination. “By the very terms of the 
[Nondiscrimination Policy], the University . . . select[ed] for 
disfavored treatment those student [groups] with religious 
. . . viewpoints.” Rosenberger, supra, at 831. It is no won
der that the Court makes no attempt to defend the constitu
tionality of the Nondiscrimination Policy. 

Unlike the Court, Justice Stevens attempts a defense, 
contending that the Nondiscrimination Policy is viewpoint 
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neutral. But his arguments are squarely contrary to estab
lished precedent. 

Justice Stevens first argues that the Nondiscrimination 
Policy is viewpoint neutral because it “does not regulate ex
pression or belief at all” but instead regulates conduct. See 
ante, at 699 (concurring opinion). This Court has held, how
ever, that the particular conduct at issue here constitutes a 
form of expression that is protected by the First Amend
ment. It is now well established that the First Amendment 
shields the right of a group to engage in expressive associa
tion by limiting membership to persons whose admission 
does not significantly interfere with the group’s ability to 
convey its views. See Dale, supra, at 648; Roberts v. United 
States Jaycees, 468 U. S. 609, 623 (1984); see also New York 
State Club Assn., Inc. v. City of New York, 487 U. S. 1, 13 
(1988) (acknowledging that an “association might be able to 
show that it is organized for specific expressive purposes and 
that it will not be able to advocate its desired viewpoints 
nearly as effectively if it cannot confine its membership to 
those who share the same sex, for example, or the same reli
gion”); Widmar, 454 U. S., at 268–269 (“[T]he First Amend
ment rights of speech and association extend to the campuses 
of state universities”). Indeed, the opinion of the Court, 
which Justice Stevens joins, acknowledges this rule. See 
ante, at 680. 

Justice Stevens also maintains that the Nondiscrimina
tion Policy is viewpoint neutral because it prohibits all 
groups, both religious and secular, from engaging in reli
gious speech. See ante, at 699–700. This argument is also 
contrary to established law. In Rosenberger, the dissent, 
which Justice Stevens joined, made exactly this argument. 
See 515 U. S., at 895–896 (opinion of Souter, J.). The Court 
disagreed, holding that a policy that treated secular speech 
more favorably than religious speech discriminated on the 
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basis of viewpoint.4 Id., at 831. The Court reaffirmed this 
holding in Good News Club, 533 U. S., at 112, and n. 4. 

Here, the Nondiscrimination Policy permitted membership 
requirements that expressed a secular viewpoint. See App. 
93. (For example, the Hastings Democratic Caucus and 
the Hastings Republicans were allowed to exclude members 
who disagreed with their parties’ platforms.) But religious 
groups were not permitted to express a religious viewpoint 
by limiting membership to students who shared their reli
gious viewpoints. Under established precedent, this was 
viewpoint discrimination.5 

It bears emphasis that permitting religious groups to limit 
membership to those who share the groups’ beliefs would not 
have the effect of allowing other groups to discriminate on 
the basis of religion. It would not mean, for example, that 
fraternities or sororities could exclude students on that basis. 
As our cases have recognized, the right of expressive associ
ation permits a group to exclude an applicant for member

4 In Rosenberger, the university argued that the denial of student activ
ity funding for all groups that sought to express a religious viewpoint was 
“facially neutral.” See Brief for Respondents in Rosenberger v. Rector & 
Visitors of Univ. of Va., O. T. 1994, No. 94–329, p. 2; 515 U. S., at 824–825. 
The Rosenberger dissenters agreed that the university’s policy did not 
constitute viewpoint discrimination because “it applie[d] to Muslim and 
Jewish and Buddhist advocacy as well as to Christian,” and it “applie[d] 
to agnostics and atheists as well as it does to deists and theists.” Id., at 
895–896 (opinion of Souter, J.); cf. ante, at 699–700 (opinion of Stevens, 
J.) (asserting that under Hastings’ Nondiscrimination Policy “all acts of 
religious discrimination” are prohibited (emphasis added)). But the 
Court flatly rejected this argument. See 515 U. S., at 831 (“Religion may 
be a vast area of inquiry, but it also provides, as it did here, a specific 
premise, a perspective, a standpoint from which a variety of subjects may 
be discussed and considered”). 

5 It is not at all clear what Justice Stevens means when he refers to 
religious “status” as opposed to religious belief. See ante, at 699, n. 1. 
But if by religious status he means such things as the religion into which 
a person was born or the religion of a person’s ancestors, then prohibiting 
discrimination on such grounds would not involve viewpoint discrimina
tion. Such immutable characteristics are quite different from viewpoint. 
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ship only if the admission of that person would “affec[t] in a 
significant way the group’s ability to advocate public or pri
vate viewpoints.” Dale, 530 U. S., at 648. Groups that do 
not engage in expressive association have no such right. 
Similarly, groups that are dedicated to expressing a view
point on a secular topic (for example, a political or ideological 
viewpoint) would have no basis for limiting membership 
based on religion because the presence of members with di
verse religious beliefs would have no effect on the group’s 
ability to express its views. But for religious groups, the 
situation is very different. This point was put well by a 
coalition of Muslim, Christian, Jewish, and Sikh groups: “Of 
course there is a strong interest in prohibiting religious 
discrimination where religion is irrelevant. But it is fun
damentally confused to apply a rule against religious dis
crimination to a religious association.” Brief for American 
Islamic Congress et al. as Amici Curiae 3. 

Sexual orientation. The Hastings Nondiscrimination 
Policy, as interpreted by the law school, also discriminated 
on the basis of viewpoint regarding sexual morality. CLS 
has a particular viewpoint on this subject, namely, that sex
ual conduct outside marriage between a man and a woman 
is wrongful. Hastings would not allow CLS to express this 
viewpoint by limiting membership to persons willing to ex
press a sincere agreement with CLS’s views. By contrast, 
nothing in the Nondiscrimination Policy prohibited a group 
from expressing a contrary viewpoint by limiting member
ship to persons willing to endorse that group’s beliefs. A 
Free Love Club could require members to affirm that they 
reject the traditional view of sexual morality to which CLS 
adheres. It is hard to see how this can be viewed as any
thing other than viewpoint discrimination. 

V 

Hastings’ current policy, as announced for the first time in 
the brief filed in this Court, fares no better than the policy 
that the law school invoked when CLS’s application was de

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



728 CHRISTIAN LEGAL SOC. CHAPTER OF UNIV. OF 
CAL., HASTINGS COLLEGE OF LAW v. MARTINEZ 

Alito, J., dissenting 

nied. According to Hastings’ brief, its new policy, contrary 
to the position taken by Hastings officials at an earlier point 
in this litigation, really does not require a student group to 
accept all comers. Now, Hastings explains, its policy allows 
“neutral and generally applicable membership requirements 
unrelated to ‘status or beliefs.’ ” Brief for Respondent Has
tings College of the Law 5. As examples of permissible 
membership requirements, Hastings mentions academic 
standing, writing ability, “dues, attendance, and even con
duct requirements.” Ibid. (emphasis added). 

It seems doubtful that Hastings’ new policy permits regis
tered groups to condition membership eligibility on what
ever “conduct requirements” they may wish to impose. If 
that is the school’s current policy, it is hard to see why CLS 
may not be registered, for what CLS demands is that mem
bers foreswear “unrepentant participation in or advocacy of 
a sexually immoral lifestyle.” App. 146. That should qual
ify as a conduct requirement. 

If it does not, then what Hastings’ new policy must mean 
is that registered groups may impose some, but not all, con
duct requirements. And if that is the case, it is incumbent 
on Hastings to explain which conduct requirements are ac
ceptable, which are not, and why CLS’s requirement is not 
allowed. Hastings has made no effort to provide such an 
explanation.6 

VI 

I come now to the version of Hastings’ policy that the 
Court has chosen to address. This is not the policy that 
Hastings invoked when CLS was denied registration. Nor 
is it the policy that Hastings now proclaims—and presum
ably implements. It is a policy that, as far as the record 

6 Nor does the Court clarify this point. Suggesting that any conduct 
requirement must relate to “gross misconduct,” ante, at 671, n. 2, is not 
helpful. 
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establishes, was in force only from the time when it was first 
disclosed by the former dean in July 2005 until Hastings filed 
its brief in this Court in March 2010. Why we should train 
our attention on this particular policy and not the other two 
is a puzzle. But in any event, it is clear that the accept-all
comers policy is not reasonable in light of the purpose of the 
RSO forum, and it is impossible to say on the present record 
that it is viewpoint neutral. 

A 

Once a state university opens a limited forum, it “must 
respect the lawful boundaries it has itself set.” Rosen
berger, 515 U. S., at 829. Hastings’ regulations on the regis
tration of student groups impose only two substantive limi
tations: A group seeking registration must have student 
members and must be noncommercial. App. to Pet. for 
Cert. 82a–83a, Hastings Board of Directors, Policies and 
Regulations Applying to College Activities, Organizations 
and Students § 34.10 (June 22, 1990) (hereinafter Hastings 
Regulations). Access to the forum is not limited to groups 
devoted to particular purposes. The regulations provide 
that a group applying for registration must submit an official 
document including “a statement of its purpose,” id., at 83a 
(Hastings Regulations § 34.10.A.1 (emphasis added)), but the 
regulations make no attempt to define the limits of accept
able purposes. The regulations do not require a group seek
ing registration to show that it has a certain number of mem
bers or that its program is of interest to any particular 
number of Hastings students. Nor do the regulations re
quire that a group serve a need not met by existing groups. 

The regulations also make it clear that the registration 
program is not meant to stifle unpopular speech. They 
proclaim that “[i]t is the responsibility of the Dean to en
sure an ongoing opportunity for the expression of a variety 
of viewpoints.” Id., at 82a (Hastings Regulations § 33.11). 
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They also emphatically disclaim any endorsement of or re
sponsibility for views that student groups may express. Id., 
at 85a (Hastings Regulations § 34.10.D). 

Taken as a whole, the regulations plainly contemplate the 
creation of a forum within which Hastings students are free 
to form and obtain registration of essentially the same broad 
range of private groups that nonstudents may form off cam
pus. That is precisely what the parties in this case stipu
lated: The RSO forum “seeks to promote a diversity of view
points among registered student organizations, including 
viewpoints on religion and human sexuality.” App. 216 (em
phasis added). 

The way in which the RSO forum actually developed cor
roborates this design. As noted, Hastings had more than 60 
RSOs in 2004–2005, each with its own independently devised 
purpose. Some addressed serious social issues; others—for 
example, the wine appreciation and ultimate Frisbee clubs— 
were simply recreational. Some organizations focused on a 
subject but did not claim to promote a particular viewpoint 
on that subject (for example, the Association of Communica
tions, Sports & Entertainment Law); others were defined, 
not by subject, but by viewpoint. The forum did not have 
a single Party Politics Club; rather, it featured both the 
Hastings Democratic Caucus and the Hastings Republicans. 
There was no Reproductive Issues Club; the forum included 
separate pro-choice and pro-life organizations. Students did 
not see fit to create a Monotheistic Religions Club, but they 
have formed the Hastings Jewish Law Students Association 
and the Hastings Association of Muslim Law Students. In 
short, the RSO forum, true to its design, has allowed Has
tings students to replicate on campus a broad array of pri
vate, independent, noncommercial organizations that is very 
similar to those that nonstudents have formed in the out
side world. 
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The accept-all-comers policy is antithetical to the design 
of the RSO forum for the same reason that a state-imposed 
accept-all-comers policy would violate the First Amendment 
rights of private groups if applied off campus. As explained 
above, a group’s First Amendment right of expressive associ
ation is burdened by the “forced inclusion” of members 
whose presence would “affec[t] in a significant way the 
group’s ability to advocate public or private viewpoints.” 
Dale, 530 U. S., at 648. The Court has therefore held that 
the government may not compel a group that engages in “ex
pressive association” to admit such a member unless the gov
ernment has a compelling interest, “ ‘unrelated to the sup
pression of ideas, that cannot be achieved through means 
significantly less restrictive of associational freedoms.’ ” 
Ibid. (quoting Roberts, 468 U. S., at 623). 

There can be no dispute that this standard would not per
mit a generally applicable law mandating that private reli
gious groups admit members who do not share the groups’ 
beliefs. Religious groups like CLS obviously engage in ex
pressive association, and no legitimate state interest could 
override the powerful effect that an accept-all-comers law 
would have on the ability of religious groups to express their 
views. The State of California surely could not demand that 
all Christian groups admit members who believe that Jesus 
was merely human. Jewish groups could not be required to 
admit anti-Semites and Holocaust deniers. Muslim groups 
could not be forced to admit persons who are viewed as slan
dering Islam. 

While there can be no question that the State of California 
could not impose such restrictions on all religious groups in 
the State, the Court now holds that Hastings, a state institu
tion, may impose these very same requirements on students 
who wish to participate in a forum that is designed to foster 
the expression of diverse viewpoints. The Court lists four 
justifications offered by Hastings in defense of the accept
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all-comers policy and, deferring to the school’s judgment, 
ante, at 687, the Court finds all those justifications satisfac
tory, ante, at 687–690. If we carry out our responsibility to 
exercise our own independent judgment, however, we must 
conclude that the justifications offered by Hastings and ac
cepted by the Court are insufficient. 

The Court first says that the accept-all-comers policy is 
reasonable because it helps Hastings to ensure that “ ‘leader
ship, educational, and social opportunities’ ” are afforded to 
all students. Ante, at 688 (quoting Brief for Respondent 
Hastings College of the Law 32). The RSO forum, however, 
is designed to achieve these laudable ends in a very different 
way—by permitting groups of students, no matter how 
small, to form the groups they want. In this way, the forum 
multiplies the opportunity for students to serve in leadership 
positions; it allows students to decide which educational op
portunities they wish to pursue through participation in ex
tracurricular activities; and it permits them to create the “so
cial opportunities” they desire by forming whatever groups 
they wish to create. 

Second, the Court approves the accept-all-comers policy 
because it is easier to enforce than the Nondiscrimination 
Policy that it replaced. It would be “a daunting labor,” the 
Court warns, for Hastings to try to determine whether a 
group excluded a member based on belief as opposed to sta
tus. Ante, at 688; see also ante, at 699, n. 1 (opinion of Ste

vens, J.) (referring to the “impossible task of separating out 
belief-based from status-based religious discrimination”). 

This is a strange argument, since the Nondiscrimination 
Policy prohibits discrimination on substantially the same 
grounds as the antidiscrimination provisions of many States,7 

including California, and except for the inclusion of the pro
hibition of discrimination based on sexual orientation, the 

7 See, e. g., Cal. Govt. Code Ann. § 12940(a) (West 2005); N. J. Stat. Ann. 
§ 10:5–12(a) (West 2002); N. Y. Exec. Law Ann. § 296(1)(a) (West 2010). 
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Nondiscrimination Policy also largely tracks federal antidis
crimination laws.8 Moreover, Hastings now willingly ac
cepts greater burdens under its latest policy, which appar
ently requires the school to distinguish between certain 
“conduct requirements” that are allowed and others that are 
not. Nor is Hastings daunted by the labor of determining 
whether a club admissions exam legitimately tests knowl
edge or is a pretext for screening out students with disfa
vored beliefs. Asked at oral argument whether CLS could 
require applicants to pass a test on the Bible, Hastings’ attor
ney responded: “If it were truly an objective knowledge test, 
it would be okay.” Tr. of Oral Arg. 52. The long history 
of disputes about the meaning of Bible passages belies any 
suggestion that it would be an easy task to determine 
whether the grading of such a test was “objective.” 

Third, the Court argues that the accept-all-comers policy, 
by bringing together students with diverse views, encour
ages tolerance, cooperation, learning, and the development of 
conflict-resolution skills. Ante, at 689. These are obvi
ously commendable goals, but they are not undermined by 
permitting a religious group to restrict membership to per
sons who share the group’s faith. Many religious groups im
pose such restrictions. See, e. g., Brief for Agudath Israel 
of America as Amicus Curiae 3 (“[B]ased upon millennia-old 
Jewish laws and traditions, Orthodox Jewish institutions . . .  
regularly differentiate between Jews and non-Jews”). Such 

8 See, e. g., Civil Rights Act of 1964, 78 Stat. 253, as amended, 42 U. S. C. 
§ 2000e et seq. (Title VII); id., at 252, as amended, 42 U. S. C. § 2000d et seq. 
(Title VI); Age Discrimination in Employment Act of 1967, 81 Stat. 602, 
as amended, 29 U. S. C. § 621 et seq.; Americans with Disabilities Act of 
1990, 104 Stat. 337, 42 U. S. C. § 12101 et seq. However, Title VII, which 
prohibits employment discrimination on the basis of religion, provides that 
religious associations and schools can hire on the basis of religion and that 
any employer can hire on the basis of religion if it is a bona fide occupa
tional qualification. 42 U. S. C. §§ 2000e–1(a), 2000e–2(e). 
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practices are not manifestations of “contempt” for members 
of other faiths. Cf. ante, at 703 (opinion of Stevens, J.) (in
voking groups that have “contempt for Jews, blacks, and 
women”). Nor do they thwart the objectives that Hastings 
endorses. Our country as a whole, no less than the Hastings 
College of the Law, values tolerance, cooperation, learning, 
and the amicable resolution of conflicts. But we seek to 
achieve those goals through “[a] confident pluralism that con
duces to civil peace and advances democratic consensus-
building,” not by abridging First Amendment rights. Brief 
for Gays and Lesbians for Individual Liberty as Amicus 
Curiae 35. 

Fourth, the Court observes that Hastings’ policy “incor
porates—in fact, subsumes—state-law proscriptions on dis
crimination.” Ante, at 689. Because the First Amendment 
obviously takes precedence over any state law, this would 
not justify the Hastings policy even if it were true—but it is 
not. The only Hastings policy considered by the Court— 
the accept-all-comers policy—goes far beyond any Califor
nia antidiscrimination law. Neither Hastings nor the Court 
claims that California law demands that state entities must 
accept all comers. Hastings itself certainly does not follow 
this policy in hiring or student admissions. 

Nor is it at all clear that California law requires Hastings 
to deny registration to a religious group that limits member
ship to students who share the group’s religious beliefs. 
Hastings cites no California court decision or administra
tive authority addressing this question. Instead, Hastings 
points to a statute prohibiting discrimination on specified 
grounds, including religion or sexual orientation, “in any pro
gram or activity conducted by” certain postsecondary edu
cational institutions. Cal. Educ. Code Ann. § 66270 (West 
Supp. 2010) (emphasis added). Hastings, however, does not 
conduct the activities of the student groups it registers. In
deed, Hastings disclaims such responsibility, stating both in 
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its regulations and its Handbook for Student Organizations 
that it “does not sponsor student organizations and therefore 
does not accept liability for activities of student organiza
tions.” App. to Pet. for Cert. 85a (Hastings Regulations 
§ 34.10.D (emphasis added)); App. 250. In addition, as CLS 
notes, another provision of California law specifically ex
empts “any funds that are used directly or indirectly for the 
benefit of student organizations” from a ban on state funding 
of private groups that discriminate on any of the grounds 
listed in § 66270. See § 92150 (West Supp. 2010). 

The authority to decide whether § 66270 or any other pro
vision of California law requires religious student groups 
at covered institutions to admit members who do not share 
the groups’ religious views is of course a question of state 
law that we cannot resolve. The materials that have been 
brought to our attention, however, provide little support for 
the majority’s suggested interpretation. 

In sum, Hastings’ accept-all-comers policy is not reason
able in light of the stipulated purpose of the RSO forum: to 
promote a diversity of viewpoints “among”—not within— 
“registered student organizations.” App. 216 (emphasis 
added).9 

B 

The Court is also wrong in holding that the accept-all
comers policy is viewpoint neutral. The Court proclaims 
that it would be “hard to imagine a more viewpoint-neutral 
policy,” ante, at 694, but I would not be so quick to jump 
to this conclusion. Even if it is assumed that the policy is 

9 Although we have held that the sponsor of a limited public forum “must 
respect the lawful boundaries it has itself set,” Rosenberger, 515 U. S., at 
829, the Court now says that, if the exclusion of a group is challenged, the 
sponsor can retroactively redraw the boundary lines in order to justify the 
exclusion. See ante, at 687–688, n. 17. This approach does not respect 
our prior holding. 
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viewpoint neutral on its face,10 there is strong evidence in 
the record that the policy was announced as a pretext. 

The adoption of a facially neutral policy for the purpose 
of suppressing the expression of a particular viewpoint is 
viewpoint discrimination. See Crawford v. Board of Ed. of 
Los Angeles, 458 U. S. 527, 544 (1982) (“[A] law neutral on its 
face still may be unconstitutional if motivated by a discrimi
natory purpose”). A simple example illustrates this obvious 
point. Suppose that a hated student group at a state univer
sity has never been able to attract more than 10 members. 
Suppose that the university administration, for the purpose 
of preventing that group from using the school grounds for 
meetings, adopts a new rule under which the use of its facili
ties is restricted to groups with more than 25 members. Al

10 In Board of Regents of Univ. of Wis. System v. Southworth, 529 U. S. 
217 (2000), the Court considered a university rule permitting the “defund
[ing]” of a registered student group through a student referendum. See 
id., at 224–225. “To the extent the referendum substitutes majority de
terminations for viewpoint neutrality,” the Court observed, “it would un
dermine the constitutional protection the [university’s registered student 
organization] program requires.” Id., at 235. “The whole theory of 
viewpoint neutrality is that minority views are treated with the same 
respect as are majority views.” Ibid. 

Hastings’ accept-all-comers policy bears a resemblance to the South-
worth referendum process. Both permit the majority to silence a disfa
vored organization. There is force to CLS’s argument that “[a]llowing all 
students to join and lead any group, even when they disagree with it, is 
tantamount to establishing a majoritarian heckler’s veto” and “potentially 
turn[s] every group into an organ for the already-dominant opinion.” 
Brief for Petitioner 51. 

The Court attempts to distinguish Southworth as involving a funding 
mechanism for student groups that operated selectively, based on groups’ 
viewpoints. Ante, at 695, n. 25. But that mechanism—a student referen
dum process—placed all students at risk of “being required to pay fees 
which are subsidies for speech they find objectionable, even offensive,” 
solely upon a majority vote of the student body. See 529 U. S., at 230, 
235. That is no different in principle than an accept-all-comers policy that 
places all student organizations at risk of takeover by a majority that is 
hostile to a group’s viewpoint. 
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though this rule would be neutral on its face, its adoption for 
a discriminatory reason would be illegal. 

Here, CLS has made a strong showing that Hastings’ sud
den adoption and selective application of its accept-all
comers policy was a pretext for the law school’s unlawful 
denial of CLS’s registration application under the Nondis
crimination Policy. 

Shifting policies. When Hastings denied CLS’s applica
tion in the fall of 2004, the only policy mentioned was the 
Nondiscrimination Policy. In July 2005, the former dean 
suggested in a deposition that the law school actually fol
lowed the very different accept-all-comers policy. In March 
of this year, Hastings’ brief in this Court rolled out still a 
third policy. As is recognized in the employment discrimi
nation context, where issues of pretext regularly arise, 
“[s]ubstantial changes over time in [an] employer’s proffered 
reason for its employment decision support a finding of pre
text.” Kobrin v. University of Minnesota, 34 F. 3d 698, 703 
(CA8 1994); see also, e. g., Aragon v. Republic Silver State 
Disposal Inc., 292 F. 3d 654, 661 (CA9 2002); Cicero v. Borg-
Warner Automotive, Inc., 280 F. 3d 579, 592 (CA6 2001). 

Timing. The timing of Hastings’ revelation of its new pol
icies closely tracks the law school’s litigation posture. When 
Hastings denied CLS registration, it cited only the Nondis
crimination Policy. Later, after CLS alleged that the Non
discrimination Policy discriminated against religious groups, 
Hastings unveiled its accept-all-comers policy. Then, after 
we granted certiorari and CLS’s opening brief challenged 
the constitutionality—and the plausibility—of the accept
all-comers policy, Hastings disclosed a new policy. As is 
true in the employment context, “[w]hen the justification for 
an adverse . . . action  changes during litigation, that incon
sistency raises an issue whether the proffered reason truly 
motivated the defendant’s decision.” Ibid. 

Lack of documentation. When an employer has a written 
policy and then relies on a rule for which there is no written 
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documentation, that deviation may support an inference of 
pretext. See, e. g., Diaz v. Eagle Produce Ltd. Partnership, 
521 F. 3d 1201, 1214 (CA9 2008); Rudin v. Lincoln Land 
Community College, 420 F. 3d 712, 727 (CA7 2005); Machin
chick v. PB Power, Inc., 398 F. 3d 345, 354, n. 29 (CA5 2005); 
Russell v. TG Missouri Corp., 340 F. 3d 735, 746 (CA8 2003); 
Mohammed v. Callaway, 698 F. 2d 395, 399–400, 401 (CA10 
1983). 

Here, Hastings claims that it has had an accept-all-comers 
policy since 1990, but it has not produced a single written 
document memorializing that policy. Nor has it cited a sin
gle occasion prior to the dean’s deposition when this putative 
policy was orally disclosed to either student groups inter
ested in applying for registration or to the Office of Student 
Services, which was charged with reviewing the bylaws of 
applicant groups to ensure that they were in compliance with 
the law school’s policies. 

Nonenforcement. Since it appears that no one was told 
about the accept-all-comers policy before July 2005, it is not 
surprising that the policy was not enforced. The record is 
replete with evidence that Hastings made no effort to en
force the all-comers policy until after it was proclaimed by 
the former dean. See, e. g., App. to Pet. for Cert. 118a (Has
tings Democratic Caucus); id., at 110a (Association of Trial 
Lawyers of America at Hastings); id., at 146a–147a (Viet
namese American Law Society); id., at 142a–143a (Silenced 
Right); App. 192 (La Raza). See generally supra, at 712– 
713. If the record here is not sufficient to permit a finding 
of pretext, then the law of pretext is dead. 

The Court—understandably—sidesteps this issue. The 
Court states that the lower courts did not address the “argu
ment that Hastings selectively enforces its all-comer pol
icy,” 11 that “this Court is not the proper forum to air the 

11 As previously noted, CLS consistently argued in the courts below that 
Hastings had applied its registration policy in a discriminatory manner. 
See supra, at 714–715, n. 1. The Court would ignore these arguments be
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issue in the first instance,” and that “[o]n remand, the Ninth 
Circuit may consider CLS’s pretext argument if, and to the 
extent, it is preserved.” Ante, at 697–698. 

Because the Court affirms the entry of summary judgment 
in favor of respondents, it is not clear how CLS will be able 
to ask the Ninth Circuit on remand to review its claim of 
pretext. And the argument that we should not address this 
issue of pretext because the Ninth Circuit did not do so is 
hard to take, given that the Ninth Circuit barely addressed 
anything, disposing of this case in precisely two sentences. 

Neither of those two sentences addressed the “novel ques
tion,” ante, at 668, to which the bulk of this Court’s opinion 
is devoted, i. e., whether the accept-all-comers policy is rea
sonable in light of the purposes of the RSO forum and is 
viewpoint neutral, see ante, at 683–697. If it is appropriate 
for us to consider that issue, then the Ninth Circuit’s failure 
to address the issue of pretext should not stand in the way 
of review by this Court. 

C 

One final aspect of the Court’s decision warrants comment. 
In response to the argument that the accept-all-comers 
policy would permit a small and unpopular group to be taken 
over by students who wish to silence its message, the Court 
states that the policy would permit a registered group to 
impose membership requirements “designed to ensure that 
students join because of their commitment to a group’s vital
ity, not its demise.” Ante, at 693. With this concession, 
the Court tacitly recognizes that Hastings does not really 
have an accept-all-comers policy—it has an accept-some

cause counsel for CLS acknowledged below that Hastings has an all-
comers policy. See ante, at 675–676, n. 5 (quoting examples). But as the 
Court itself acknowledges, counsel for CLS stated at oral argument in this 
Court that “the Court needs to reach the constitutionality of the all-comers 
policy as applied to CLS in this case.” Tr. of Oral Arg. 59 (emphasis added); 
ante, at 676, n. 5. And as the record shows, CLS has never ceded its argu
ment that Hastings applies its accept-all-comers policy unequally. 
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dissident-comers policy—and the line between members who 
merely seek to change a group’s message (who apparently 
must be admitted) and those who seek a group’s “demise” 
(who may be kept out) is hopelessly vague. 

Here is an example. Not all Christian denominations 
agree with CLS’s views on sexual morality and other mat
ters. During a recent year, CLS had seven members. Sup
pose that 10 students who are members of denominations 
that disagree with CLS decided that CLS was misrepresent
ing true Christian doctrine. Suppose that these students 
joined CLS, elected officers who shared their views, ended 
the group’s affiliation with the national organization, and 
changed the group’s message. The new leadership would 
likely proclaim that the group was “vital” but rectified, while 
CLS, I assume, would take the view that the old group had 
suffered its “demise.” Whether a change represents reform 
or transformation may depend very much on the eye of the 
beholder. 

Justice Kennedy takes a similarly mistaken tack. He 
contends that CLS “would have a substantial case on the 
merits if it were shown that the all-comers policy was . . .  
used to infiltrate the group or challenge its leadership in 
order to stifle its views,” ante, at 706 (concurring opinion), 
but he does not explain on what ground such a claim could 
succeed. The Court holds that the accept-all-comers policy 
is viewpoint neutral and reasonable in light of the purposes 
of the RSO forum. How could those characteristics be al
tered by a change in the membership of one of the forum’s 
registered groups? No explanation is apparent. 

In the end, the Court refuses to acknowledge the conse
quences of its holding. A true accept-all-comers policy per
mits small unpopular groups to be taken over by students 
who wish to change the views that the group expresses. 
Rules requiring that members attend meetings, pay dues, 
and behave politely, see ante, at 693, would not eliminate 
this threat. 
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The possibility of such takeovers, however, is by no means 
the most important effect of the Court’s holding. There are 
religious groups that cannot in good conscience agree in their 
bylaws that they will admit persons who do not share their 
faith, and for these groups, the consequence of an accept-all
comers policy is marginalization. See Brief for Evangelical 
Scholars (Officers and 24 Former Presidents of the Evangeli
cal Theological Society) et al. as Amici Curiae 19 (affirmance 
in this case “will allow every public college and university in 
the United States to exclude all evangelical Christian organi
zations”); Brief for Agudath Israel of America as Amicus 
Curiae 3, 8 (affirmance would “point a judicial dagger at the 
heart of the Orthodox Jewish community in the United 
States” and permit that community to be relegated to the 
status of “a second-class group”); Brief for Union of Orthodox 
Jewish Congregations of America as Amicus Curiae 3 (af
firmance “could significantly affect the ability of [affiliated] 
student clubs and youth movements . . . to prescribe require
ments for their membership and leaders based on religious 
beliefs and commitments”). This is where the Court’s deci
sion leads. 

* * * 
I do not think it is an exaggeration to say that today’s 

decision is a serious setback for freedom of expression in this 
country. Our First Amendment reflects a “profound na
tional commitment to the principle that debate on public is
sues should be uninhibited, robust, and wide-open.” New 
York Times Co. v. Sullivan, 376 U. S. 254, 270 (1964). Even 
if the United States is the only Nation that shares this com
mitment to the same extent, I would not change our law to 
conform to the international norm. I fear that the Court’s 
decision marks a turn in that direction. Even those who 
find CLS’s views objectionable should be concerned about 
the way the group has been treated—by Hastings, the Court 
of Appeals, and now this Court. I can only hope that this 
decision will turn out to be an aberration. 
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McDONALD et al. v. CITY OF CHICAGO, ILLINOIS, 
et al. 

certiorari to the united states court of appeals for 
the seventh circuit 

No. 08–1521. Argued March 2, 2010—Decided June 28, 2010 

Two years ago, in District of Columbia v. Heller, 554 U. S. 570, this Court 
held that the Second Amendment protects the right to keep and bear 
arms for the purpose of self-defense and struck down a District of Co
lumbia law that banned the possession of handguns in the home. Chi
cago (hereinafter City) and the village of Oak Park, a Chicago suburb, 
have laws effectively banning handgun possession by almost all private 
citizens. After Heller, petitioners filed this federal suit against the 
City, which was consolidated with two related actions, alleging that the 
City’s handgun ban has left them vulnerable to criminals. They sought 
a declaration that the ban and several related City ordinances violate 
the Second and Fourteenth Amendments. Rejecting petitioners’ argu
ment that the ordinances are unconstitutional, the court noted that the 
Seventh Circuit previously had upheld the constitutionality of a handgun 
ban, that Heller had explicitly refrained from opining on whether the 
Second Amendment applied to the States, and that the court had a duty 
to follow established Circuit precedent. The Seventh Circuit affirmed, 
relying on three 19th-century cases—United States v. Cruikshank, 92 
U. S. 542, Presser v. Illinois, 116 U. S. 252, and Miller v. Texas, 153 U. S. 
535—which were decided in the wake of this Court’s interpretation of 
the Fourteenth Amendment’s Privileges or Immunities Clause in the 
Slaughter-House Cases, 16 Wall. 36. 

Held: The judgment is reversed, and the case is remanded. 

567 F. 3d 856, reversed and remanded. 
Justice Alito delivered the opinion of the Court with respect to 

Parts I, II–A, II–B, II–D, and III, concluding that the Fourteenth 
Amendment incorporates the Second Amendment right, recognized 
in Heller, to keep and bear arms for the purpose of self-defense. 
Pp. 753–758, 759–780. 

(a) Petitioners base their case on two submissions. Primarily, they 
argue that the right to keep and bear arms is protected by the Privi
leges or Immunities Clause of the Fourteenth Amendment and that 
the Slaughter-House Cases’ narrow interpretation of the Clause should 
now be rejected. As a secondary argument, they contend that the 
Fourteenth Amendment’s Due Process Clause incorporates the Second 
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Amendment right. Chicago and Oak Park (municipal respondents) 
maintain that a right set out in the Bill of Rights applies to the States 
only when it is an indispensable attribute of any “ ‘civilized’ ” legal sys
tem. If it is possible to imagine a civilized country that does not recog
nize the right, municipal respondents assert, that right is not protected 
by due process. And since there are civilized countries that ban or 
strictly regulate the private possession of handguns, they maintain that 
due process does not preclude such measures. P. 753. 

(b) The Bill of Rights, including the Second Amendment, originally 
applied only to the Federal Government, not to the States, see, e. g., 
Barron ex rel. Tiernan v. Mayor of Baltimore, 7 Pet. 243, 247, but 
the constitutional Amendments adopted in the Civil War’s aftermath 
fundamentally altered the federal system. Four years after the adop
tion of the Fourteenth Amendment, this Court held in the Slaughter-
House Cases that the Privileges or Immunities Clause protects only 
those rights “which owe their existence to the Federal government, its 
National character, its Constitution, or its laws,” 16 Wall., at 79, and 
that the fundamental rights predating the creation of the Federal Gov
ernment were not protected by the Clause, id., at 76. Under this nar
row reading, the Court held that the Privileges or Immunities Clause 
protects only very limited rights. Id., at 79–80. Subsequently, the 
Court held that the Second Amendment applies only to the Federal Gov
ernment in Cruikshank, supra, Presser, supra, and Miller, supra, the 
decisions on which the Seventh Circuit relied in this case. Pp. 754–758. 

(c) Whether the Second Amendment right to keep and bear arms ap
plies to the States is considered in light of the Court’s precedents apply
ing the Bill of Rights’ protections to the States. Pp. 759–766. 

(1) In the late 19th century, the Court began to hold that the Due 
Process Clause prohibits the States from infringing Bill of Rights pro
tections. See, e. g., Hurtado v. California, 110 U. S. 516. Five fea
tures of the approach taken during the ensuing era are noted. First, 
the Court viewed the due process question as entirely separate from 
the question whether a right was a privilege or immunity of national 
citizenship. See Twining v. New Jersey, 211 U. S. 78, 99. Second, the 
Court explained that the only rights due process protected against state 
infringement were those “of such a nature that they are included in the 
conception of due process of law.” Ibid. Third, some cases during this 
era “can be seen as having asked . . . if a civilized  system could be 
imagined that would not accord the particular protection” asserted 
therein. Duncan v. Louisiana, 391 U. S. 145, 149, n. 14. Fourth, the 
Court did not hesitate to hold that a Bill of Rights guarantee failed to 
meet the test for Due Process Clause protection, finding, e. g., that free
dom of speech and press qualified, Gitlow v. New York, 268 U. S. 652, 
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666; Near v. Minnesota ex rel. Olson, 283 U. S. 697, but the grand jury 
indictment requirement did not, Hurtado, supra. Finally, even when 
such a right was held to fall within the conception of due process, the 
protection or remedies afforded against state infringement sometimes 
differed from those provided against abridgment by the Federal Gov
ernment. Pp. 759–761. 

(2) Justice Black championed the alternative theory that § 1 of 
the Fourteenth Amendment totally incorporated all of the Bill of 
Rights’ provisions, see, e. g., Adamson v. California, 332 U. S. 46, 71–72 
(Black, J., dissenting), but the Court never has embraced that theory. 
Pp. 761–763. 

(3) The Court eventually moved in the direction advocated by Jus
tice Black, by adopting a theory of selective incorporation by which the 
Due Process Clause incorporates particular rights contained in the first 
eight Amendments. See, e. g., Gideon v. Wainwright, 372 U. S. 335, 341. 
These decisions abandoned three of the characteristics of the earlier 
period. The Court clarified that the governing standard is whether a 
particular Bill of Rights protection is fundamental to our Nation’s par
ticular scheme of ordered liberty and system of justice. Duncan, 
supra, at 149, n. 14. The Court eventually held that almost all of the 
Bill of Rights’ guarantees met the requirements for protection under 
the Due Process Clause. The Court also held that Bill of Rights protec
tions must “all . . . be  enforced against the States under the Fourteenth 
Amendment according to the same standards that protect those per
sonal rights against federal encroachment.” Malloy v. Hogan, 378 U. S. 
1, 10. Under this approach, the Court overruled earlier decisions hold
ing that particular Bill of Rights guarantees or remedies did not apply 
to the States. See, e. g., Gideon, supra, which overruled Betts v. Brady, 
316 U. S. 455. Pp. 763–766. 

(d) The Fourteenth Amendment makes the Second Amendment right 
to keep and bear arms fully applicable to the States. Pp. 767–780. 

(1) The Court must decide whether that right is fundamental to the 
Nation’s scheme of ordered liberty, Duncan, supra, at 149, or, as the 
Court has said in a related context, whether it is “deeply rooted in this 
Nation’s history and tradition,” Washington v. Glucksberg, 521 U. S. 702, 
721. Heller points unmistakably to the answer. Self-defense is a basic 
right, recognized by many legal systems from ancient times to the pres
ent, and the Heller Court held that individual self-defense is “the central 
component” of the Second Amendment right. 554 U. S., at 599. Ex
plaining that “the need for defense of self, family, and property is 
most acute” in the home, id., at 628, the Court found that this right 
applies to handguns because they are “the most preferred firearm in the 
nation to ‘keep’ and use for protection of one’s home and family,” id., at 
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628–629. It thus concluded that citizens must be permitted “to use 
[handguns] for the core lawful purpose of self-defense.” Id., at 630. 
Heller also clarifies that this right is “deeply rooted in this Nation’s 
history and tradition,” Glucksberg, supra, at 721. Heller explored the 
right’s origins in English law and noted the esteem with which the right 
was regarded during the colonial era and at the time of the ratification 
of the Bill of Rights. This is powerful evidence that the right was re
garded as fundamental in the sense relevant here. That understanding 
persisted in the years immediately following the Bill of Rights’ ratifica
tion and is confirmed by the state constitutions of that era, which pro
tected the right to keep and bear arms. Pp. 767–770. 

(2) A survey of the contemporaneous history also demonstrates 
clearly that the Fourteenth Amendment’s Framers and ratifiers counted 
the right to keep and bear arms among those fundamental rights neces
sary to the Nation’s system of ordered liberty. Pp. 770–780. 

(i) By the 1850’s, the fear that the National Government would 
disarm the universal militia had largely faded, but the right to keep 
and bear arms was highly valued for self-defense. Abolitionist authors 
wrote in support of the right, and attempts to disarm “Free-Soilers” in 
“Bloody Kansas” met with outrage that the constitutional right to keep 
and bear arms had been taken from the people. After the Civil War, 
the Southern States engaged in systematic efforts to disarm and injure 
African-Americans, see Heller, supra, at 614–615. These injustices 
prompted the 39th Congress to pass the Freedmen’s Bureau Act of 1866 
and the Civil Rights Act of 1866 to protect the right to keep and bear 
arms. Congress, however, ultimately deemed these legislative reme
dies insufficient, and approved the Fourteenth Amendment. Today, it 
is generally accepted that that Amendment was understood to provide 
a constitutional basis for protecting the rights set out in the Civil Rights 
Act. See General Building Contractors Assn., Inc. v. Pennsylvania, 
458 U. S. 375, 389. In congressional debates on the proposed Amend
ment, its legislative proponents in the 39th Congress referred to the 
right to keep and bear arms as a fundamental right deserving of protec
tion. Evidence from the period immediately following the Amend
ment’s ratification confirms that that right was considered fundamen
tal. Pp. 770–778. 

(ii) Despite all this evidence, municipal respondents argue that 
Members of Congress overwhelmingly viewed § 1 of the Fourteenth 
Amendment as purely an antidiscrimination rule. But while § 1 does 
contain an antidiscrimination rule, i. e., the Equal Protection Clause, it 
can hardly be said that the section does no more than prohibit discrimi
nation. If what municipal respondents mean is that the Second Amend
ment should be singled out for special—and specially unfavorable— 
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treatment, the Court rejects the suggestion. The right to keep and 
bear arms must be regarded as a substantive guarantee, not a prohibi
tion that could be ignored so long as the States legislated in an even
handed manner. Pp. 778–780. 

Justice Alito, joined by The Chief Justice, Justice Scalia, and 
Justice Kennedy, concluded, in Parts II–C, IV, and V, that the Four
teenth Amendment’s Due Process Clause incorporates the Second 
Amendment right recognized in Heller. Pp. 758–759, 780–791. 

(a) Petitioners argue that the Second Amendment right is one of the 
“privileges or immunities of citizens of the United States.” There is 
no need to reconsider the Court’s interpretation of the Privileges or 
Immunities Clause in the Slaughter-House Cases because, for many dec
ades, the Court has analyzed the question whether particular rights are 
protected against state infringement under the Fourteenth Amend
ment’s Due Process Clause. Pp. 758–759. 

(b) Municipal respondents’ remaining arguments are rejected because 
they are at war with Heller’s central holding. In effect, they ask the 
Court to hold the right to keep and bear arms as subject to a different 
body of rules for incorporation than the other Bill of Rights guaran
tees. Pp. 780–787. 

(c) The dissents’ objections are addressed and rejected. Pp. 787–791. 
Justice Thomas agreed that the Fourteenth Amendment makes the 

Second Amendment right to keep and bear arms that was recognized in 
District of Columbia v. Heller, 554 U. S. 570, fully applicable to the 
States. However, he asserted, there is a path to this conclusion that is 
more straightforward and more faithful to the Second Amendment’s text 
and history. The Court is correct in describing the Second Amendment 
right as “fundamental” to the American scheme of ordered liberty, Dun
can v. Louisiana, 391 U. S. 145, 149, and “deeply rooted in this Nation’s 
history and tradition,” Washington v. Glucksberg, 521 U. S. 702, 721. 
But the Fourteenth Amendment’s Due Process Clause, which speaks 
only to “process,” cannot impose the type of substantive restraint on 
state legislation that the Court asserts. Rather, the right to keep and 
bear arms is enforceable against the States because it is a privilege of 
American citizenship recognized by § 1 of the Fourteenth Amendment, 
which provides, inter alia: “No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United 
States.” In interpreting this language, it is important to recall that 
constitutional provisions are “ ‘written to be understood by the voters.’ ” 
Heller, 554 U. S., at 576. The objective of this inquiry is to discern 
what “ordinary citizens” at the time of the Fourteenth Amendment’s 
ratification would have understood that Amendment’s Privileges or Im
munities Clause to mean. Id., at 577. A survey of contemporary legal 
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authorities plainly shows that, at that time, the ratifying public under
stood the Clause to protect constitutionally enumerated rights, includ
ing the right to keep and bear arms. Pp. 805–838. 

Alito, J., announced the judgment of the Court and delivered the opin
ion of the Court with respect to Parts I, II–A, II–B, II–D, and III, in 
which Roberts, C. J., and Scalia, Kennedy, and Thomas, JJ., joined, 
and an opinion with respect to Parts II–C, IV, and V, in which Roberts, 
C. J., and Scalia and Kennedy, JJ., joined. Scalia, J., filed a concurring 
opinion, post, p. 791. Thomas, J., filed an opinion concurring in part and 
concurring in the judgment, post, p. 805. Stevens, J., filed a dissenting 
opinion, post, p. 858. Breyer, J., filed a dissenting opinion, in which 
Ginsburg and Sotomayor, JJ., joined, post, p. 912. 

Alan Gura argued the cause for petitioners. With him on 
the briefs was David G. Sigale. Paul D. Clement argued 
the cause for the National Rifle Association of America, Inc., 
et al., respondents in support of petitioners. On the briefs 
were Stephen D. Poss, Kevin P. Martin, Scott B. Nardi, 
Joshua S. Lipshutz, and Stephen P. Halbrook. 

James A. Feldman argued the cause for respondent City 
of Chicago et al. With him on the brief were Benna Ruth 
Solomon, Myriam Zreczny Kasper, Suzanne M. Loose, and 
Andrew W. Worseck.* 

*Briefs of amici curiae urging reversal were filed for the State of Texas 
et al. by Greg Abbott, Attorney General of Texas, James C. Ho, Solicitor 
General, C. Andrew Weber, First Assistant Attorney General, David S. 
Morales, Deputy Attorney General, Sean D. Jordan, Deputy Solicitor Gen
eral, and Candice N. Hance, Assistant Attorney General, and by the Attor
neys General for their respective States as follows: Troy King of Alabama, 
Daniel S. Sullivan of Alaska, Terry Goddard of Arizona, Dustin McDan
iel of Arkansas, John W. Suthers of Colorado, Bill McCollum of Florida, 
Thurbert E. Baker of Georgia, Lawrence G. Wasden of Idaho, Gregory F. 
Zoeller of Indiana, Steve Six of Kansas, Jack Conway of Kentucky, James 
D. “Buddy” Caldwell of Louisiana, Janet T. Mills of Maine, Michael A. 
Cox of Michigan, Lori Swanson of Minnesota, Jim Hood of Mississippi, 
Chris Koster of Missouri, Steve Bullock of Montana, Jon Bruning of Ne
braska, Catherine Cortez Masto of Nevada, Michael A. Delaney of New 
Hampshire, Gary K. King of New Mexico, Roy Cooper of North Carolina, 
Wayne Stenehjem of North Dakota, Richard Cordray of Ohio, W. A. Drew 
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Justice Alito announced the judgment of the Court and 
delivered the opinion of the Court with respect to Parts I, 
II–A, II–B, II–D, and III, in which The Chief Justice, Jus-

Edmondson of Oklahoma, Thomas W. Corbett, Jr., of Pennsylvania, Pat
rick C. Lynch of Rhode Island, Henry McMaster of South Carolina, Marty 
J. Jackley of South Dakota, Robert E. Cooper, Jr., of Tennessee, Mark L. 
Shurtleff of Utah, William C. Mims of Virginia, Robert M. McKenna of 
Washington, Darrell V. McGraw, Jr., of West Virginia, J. B. Van Hollen 
of Wisconsin, and Bruce A. Salzburg of Wyoming; for Academics for the 
Second Amendment by Joseph Edward Olson and David T. Hardy; for the 
American Center for Law and Justice by Jay Alan Sekulow, Stuart J. 
Roth, Colby M. May, James M. Henderson, Sr., and John P. Tuskey; for 
the American Civil Rights Union et al. by Peter J. Ferrara; for the Ameri
can Legislative Exchange Council by Rick A. Haberman and K. Scott 
Hamilton; for Appellants from the Ninth Circuit Incorporation Case of 
Nordyke v. King et al. by Donald E. J. Kilmer, Jr., and Jason A. Davis; 
for Arms Keepers by Andrew T. Hyman; for the Buckeye Firearms Foun
dation, Inc., et al. by L. Kenneth Hanson III; for the Calguns Foundation, 
Inc., by Erik S. Jaffe; for the Cato Institute et al. by M. Reed Hopper, 
Timothy Sandefur, Robert A. Levy, and Ilya Shapiro; for Constitutional 
Law Professors by Douglas T. Kendall, Elizabeth B. Wydra, and David 
H. Gans; for the Foundation for Moral Law by John A. Eidsmoe and Ben
jamin D. DuPré; for Gun Owners of America, Inc., et al. by William J. 
Olson, Herbert W. Titus, and John S. Miles; for the Heartland Institute 
by Nancy Lee Carlson; for the International Law Enforcement Educators 
and Trainers Association et al. by David B. Kopel; for Jews for the Preser
vation of Firearms Ownership by Daniel L. Schmutter; for the Maryland 
Arms Collectors’ Association, Inc., by Don B. Kates; for the National 
Shooting Sports Foundation, Inc., by Lawrence G. Keane, Christopher P. 
Johnson, and Laurin B. Grollman; for the Paragon Foundation, Inc., by 
Paul M. Kienzle III; for Professors of Philosophy et al. by Marc James 
Ayers and Mr. Kates; for Rocky Mountain Gun Owners et al. by Steven J. 
Lechner; for Safari Club International by Douglas S. Burdin and Anna 
M. Seidman; for State Firearm Associations by James W. Hryekewicz; for 
State Legislators by John Parker Sweeney and T. Sky Woodward; for 
Thirty-Four California District Attorneys et al. by C. D. Michel, Glenn S. 
McRoberts, and Hillary J. Green; for Women State Legislators et al. by 
Sarah Anne Gervase and M. Carol Bambery; and for Senator Kay Bailey 
Hutchison et al. by Mr. Clement, Jeffrey S. Bucholtz, and Adam Conrad. 

Briefs of amici curiae urging affirmance were filed for the State of 
Illinois et al. by Lisa Madigan, Attorney General of Illinois, Michael A. 
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tice Scalia, Justice Kennedy, and Justice Thomas join, 
and an opinion with respect to Parts II–C, IV, and V, in 
which The Chief Justice, Justice Scalia, and Justice 
Kennedy join. 

Two years ago, in District of Columbia v. Heller, 554 U. S. 
570 (2008), we held that the Second Amendment protects the 

Scodro, Solicitor General, Jane Elinor Notz, Deputy Solicitor General, and 
David A. Simpson, Assistant Attorney General, and by the Attorneys 
General for their respective States as follows: Douglas F. Gansler of 
Maryland and Anne Milgram of New Jersey; for American Cities et al. by 
Henry C. Su, Jerrold J. Ganzfried, Anita Alvarez, Paul A. Castiglione, 
Dennis J. Herrera, Jean Boler, Linda Meng, George A. Nilson, William 
R. Phelan, Jr., Randy Riddle, and Matthew D. Ruyak; for the Anti-
Defamation League by Leonard M. Niehoff, Martin E. Karlinsky, Mark 
S. Finkelstein, Steven M. Freeman, and Steven C. Sheinberg; for the Asso
ciation of Prosecuting Attorneys et al. by Clifford M. Sloan and Geoffrey 
M. Wyatt; for Historians on Early American Legal, Constitutional, and 
Pennsylvania History by Roderick M. Thompson; for the Oak Park Citi
zens Committee for Handgun Control by Robert N. Hochman, Carter G. 
Phillips, Jeffrey T. Green, and Christopher G. Walsh, Jr.; for Professors 
of Criminal Justice by Elizabeth A. Ritvo, Amanda Buck Varella, and 
Albert W. Wallis; for Thirty-Four Professional Historians and Legal Histo
rians by Matthew M. Shors; for the United States Conference of Mayors 
by Lawrence Rosenthal and John Daniel Reaves; for the Villages of Win
netka and Skokie, Illinois, et al. by David T. Goldberg, Sean H. Donahue, 
Charles W. Thompson, Jr., and Katherine S. Janega; and for Representa
tive Carolyn McCarthy et al. by Jennifer Milici and Christopher L. 
Hayes. 

Briefs of amici curiae were filed for the American Public Health Associ
ation et al. by Julie D. Cantor and H. Philip Grossman; for the Board of 
Education of the City of Chicago et al. by Charles M. Dyke; for the Brady 
Center to Prevent Gun Violence et al. by A. Stephen Hut, Jr., Paul R. Q. 
Wolfson, D. Hien Tran, Jonathan E. Lowy, and Daniel R. Vice; for the 
Center for Constitutional Jurisprudence by Anthony T. Caso, John C. 
Eastman, and Edwin Meese III; for the Eagle Forum Education and Legal 
Defense Fund by Andrew L. Schlafly; for the Educational Fund to Stop 
Gun Violence by John E. Schreiber; for English/Early American Historians 
by Robert A. Goodin and Francine T. Radford; for the Goldwater Institute 
et al. by Clint Bolick, Nicholas C. Dranias, and Benjamin Barr; for His
torians and Legal Scholars by Linda T. Coberly; for the Institute for Jus
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right to keep and bear arms for the purpose of self-defense, 
and we struck down a District of Columbia law that banned 
the possession of handguns in the home. The city of Chi
cago (Chicago or City) and the village of Oak Park, a Chicago 
suburb, have laws that are similar to the District of Colum
bia’s, but Chicago and Oak Park argue that their laws are 
constitutional because the Second Amendment has no appli
cation to the States. We have previously held that most of 
the provisions of the Bill of Rights apply with full force to 
both the Federal Government and the States. Applying the 
standard that is well established in our case law, we hold that 
the Second Amendment right is fully applicable to the States. 

I 

Otis McDonald, Adam Orlov, Colleen Lawson, and David 
Lawson (Chicago petitioners) are Chicago residents who 
would like to keep handguns in their homes for self-defense 
but are prohibited from doing so by Chicago’s firearms laws. 
A City ordinance provides that “[n]o person shall . . . possess 
. . . any firearm unless such person is the holder of a valid 
registration certificate for such firearm.” Chicago, Ill., Mu
nicipal Code § 8–20–040(a) (2009). The Code then prohibits 
registration of most handguns, thus effectively banning 
handgun possession by almost all private citizens who reside 
in the City. § 8–20–050(c). Like Chicago, Oak Park makes 
it “unlawful for any person to possess . . . any firearm,” a 
term that includes “pistols, revolvers, guns and small arms 
. . . commonly known as handguns.” Oak Park, Ill., Village 
Code §§ 27–2–1 (2007), 27–1–1 (2009). 

Chicago enacted its handgun ban to protect its residents 
“from the loss of property and injury or death from fire

tice by William H. Mellor, Clark M. Neily III, and Robert J. McNamara; 
for Law Professor and Students by Douglas A. Berman, pro se, and Wil
liam B. Saxbe; for the NAACP Legal Defense & Educational Fund, Inc., 
by John Payton, Debo P. Adegbile, Dale E. Ho, and Joshua Civin; and for 
the Rutherford Institute by John W. Whitehead. 
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arms.” See Chicago, Ill., Journal of Proceedings of the City 
Council, p. 10049 (Mar. 19, 1982). The Chicago petitioners 
and their amici, however, argue that the handgun ban has 
left them vulnerable to criminals. Chicago Police Depart
ment statistics, we are told, reveal that the City’s handgun 
murder rate has actually increased since the ban was en
acted 1 and that Chicago residents now face one of the high
est murder rates in the country and rates of other violent 
crimes that exceed the average in comparable cities.2 

Several of the Chicago petitioners have been the targets 
of threats and violence. For instance, Otis McDonald, who 
is in his late seventies, lives in a high-crime neighborhood. 
He is a community activist involved with alternative policing 
strategies, and his efforts to improve his neighborhood have 
subjected him to violent threats from drug dealers. App. 
16–17; Brief for State Firearm Associations as Amici Curiae 
20–21; Brief for State of Texas et al. as Amici Curiae 7–8. 
Colleen Lawson is a Chicago resident whose home has been 
targeted by burglars. “In Mrs. Lawson’s judgment, pos
sessing a handgun in Chicago would decrease her chances of 
suffering serious injury or death should she ever be threat
ened again in her home.” 3 McDonald, Lawson, and the 
other Chicago petitioners own handguns that they store out
side of the city limits, but they would like to keep their hand
guns in their homes for protection. See App. 16–19, 43–44 
(McDonald), 20–24 (C. Lawson), 19, 36 (Orlov), 20–21, 40 
(D. Lawson). 

1 See Brief for Heartland Institute as Amicus Curiae 6–7 (noting that 
handgun murder rate per 100,000 persons was 9.65 in 1983 and 13.88 in 2008). 

2 Brief for Buckeye Firearms Foundation, Inc., et al. as Amici Curiae 
8–9 (“In 2002 and again in 2008, Chicago had more murders than any other 
city in the U. S., including the much larger Los Angeles and New York” 
(internal quotation marks omitted)); see also Brief for International Law 
Enforcement Educators and Trainers Association et al. as Amici Curiae 
17–21, and App. A (providing comparisons of Chicago’s rates of assault, 
murder, and robbery to average crime rates in 24 other large cities). 

3 Brief for Women State Legislators et al. as Amici Curiae 2. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



752 McDONALD v. CHICAGO 

Opinion of the Court 

After our decision in Heller, the Chicago petitioners and 
two groups 4 filed suit against the City in the United States 
District Court for the Northern District of Illinois. They 
sought a declaration that the handgun ban and several re
lated Chicago ordinances violate the Second and Fourteenth 
Amendments to the United States Constitution. Another 
action challenging the Oak Park law was filed in the same 
District Court by the National Rifle Association (NRA) and 
two Oak Park residents. In addition, the NRA and others 
filed a third action challenging the Chicago ordinances. All 
three cases were assigned to the same District Judge. 

The District Court rejected plaintiffs’ argument that the 
Chicago and Oak Park laws are unconstitutional. See App. 
83–84; NRA, Inc. v. Oak Park, 617 F. Supp. 2d 752, 754 (ND 
Ill. 2008). The court noted that the Seventh Circuit had 
“squarely upheld the constitutionality of a ban on handguns 
a quarter century ago,” id., at 753 (citing Quilici v. Morton 
Grove, 695 F. 2d 261 (CA7 1982)), and that Heller had explic
itly refrained from “opin[ing] on the subject of incorporation 
vel non of the Second Amendment,” NRA, 617 F. Supp. 2d, 
at 754. The court observed that a district judge has a “duty 
to follow established precedent in the Court of Appeals to 
which he or she is beholden, even though the logic of more 
recent caselaw may point in a different direction.” Id., 
at 753. 

The Seventh Circuit affirmed, relying on three 19th
century cases—United States v. Cruikshank, 92 U. S. 542 
(1876), Presser v. Illinois, 116 U. S. 252 (1886), and Miller v. 
Texas, 153 U. S. 535 (1894)—that were decided in the wake 
of this Court’s interpretation of the Privileges or Immunities 
Clause of the Fourteenth Amendment in the Slaughter-
House Cases, 16 Wall. 36 (1873). The Seventh Circuit de
scribed the rationale of those cases as “defunct” and recog
nized that they did not consider the question whether the 

4 The Illinois State Rifle Association and the Second Amendment 
Foundation, Inc. 
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Fourteenth Amendment’s Due Process Clause incorporates 
the Second Amendment right to keep and bear arms. NRA, 
Inc. v. Chicago, 567 F. 3d 856, 857, 858 (2009). Nevertheless, 
the Seventh Circuit observed that it was obligated to follow 
Supreme Court precedents that have “direct application,” 
and it declined to predict how the Second Amendment would 
fare under this Court’s modern “selective incorporation” ap
proach. Id., at 857–858 (internal quotation marks omitted). 

We granted certiorari. 557 U. S. 965 (2009). 

II 
A 

Petitioners argue that the Chicago and Oak Park laws vio
late the right to keep and bear arms for two reasons. Pe
titioners’ primary submission is that this right is among 
the “privileges or immunities of citizens of the United 
States” and that the narrow interpretation of the Privi
leges or Immunities Clause adopted in the Slaughter-House 
Cases, supra, should now be rejected. As a secondary argu
ment, petitioners contend that the Fourteenth Amendment’s 
Due Process Clause “incorporates” the Second Amendment 
right. 

Chicago and Oak Park (municipal respondents) maintain 
that a right set out in the Bill of Rights applies to the States 
only if that right is an indispensable attribute of any “ ‘civi
lized’ ” legal system. Brief for Municipal Respondents 9. If 
it is possible to imagine a civilized country that does not 
recognize the right, the municipal respondents tell us, then 
that right is not protected by due process. Ibid. And since 
there are civilized countries that ban or strictly regulate the 
private possession of handguns, the municipal respondents 
maintain that due process does not preclude such measures. 
Id., at 21–23. In light of the parties’ far-reaching argu
ments, we begin by recounting this Court’s analysis over the 
years of the relationship between the provisions of the Bill 
of Rights and the States. 
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B 

The Bill of Rights, including the Second Amendment, orig
inally applied only to the Federal Government. In Barron 
ex rel. Tiernan v. Mayor of Baltimore, 7 Pet. 243 (1833), the 
Court, in an opinion by Chief Justice Marshall, explained 
that this question was “of great importance” but “not of 
much difficulty.” Id., at 247. In less than four pages, the 
Court firmly rejected the proposition that the first eight 
Amendments operate as limitations on the States, holding 
that they apply only to the Federal Government. See also 
Lessee of Livingston v. Moore, 7 Pet. 469, 551–552 (1833) 
(“[I]t is now settled that those amendments [in the Bill of 
Rights] do not extend to the states”). 

The constitutional Amendments adopted in the aftermath 
of the Civil War fundamentally altered our country’s federal 
system. The provision at issue in this case, § 1 of the Four
teenth Amendment, provides, among other things, that a 
State may not abridge “the privileges or immunities of citi
zens of the United States” or deprive “any person of life, 
liberty, or property, without due process of law.” 

Four years after the adoption of the Fourteenth Amend
ment, this Court was asked to interpret the Amendment’s 
reference to “the privileges or immunities of citizens of 
the United States.” The Slaughter-House Cases, supra, in
volved challenges to a Louisiana law permitting the creation 
of a state-sanctioned monopoly on the butchering of animals 
within the city of New Orleans. Justice Samuel Miller’s 
opinion for the Court concluded that the Privileges or Im
munities Clause protects only those rights “which owe their 
existence to the Federal government, its National character, 
its Constitution, or its laws.” Id., at 79. The Court held 
that other fundamental rights—rights that predated the cre
ation of the Federal Government and that “the State govern
ments were created to establish and secure”—were not pro
tected by the Clause. Id., at 76. 
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In drawing a sharp distinction between the rights of fed
eral and state citizenship, the Court relied on two principal 
arguments. First, the Court emphasized that the Four
teenth Amendment’s Privileges or Immunities Clause spoke 
of “the privileges or immunities of citizens of the United 
States,” and the Court contrasted this phrasing with the 
wording in the first sentence of the Fourteenth Amendment 
and in the Privileges and Immunities Clause of Article IV, 
both of which refer to state citizenship.5 (Emphasis added.) 
Second, the Court stated that a contrary reading would “rad
ically chang[e] the whole theory of the relations of the State 
and Federal governments to each other and of both these 
governments to the people,” and the Court refused to con
clude that such a change had been made “in the absence of 
language which expresses such a purpose too clearly to 
admit of doubt.” Id., at 78. Finding the phrase “privileges 
or immunities of citizens of the United States” lacking by 
this high standard, the Court reasoned that the phrase must 
mean something more limited. 

Under the Court’s narrow reading, the Privileges or Im
munities Clause protects such things as the right 

“to come to the seat of government to assert any claim 
[a citizen] may have upon that government, to transact 
any business he may have with it, to seek its protection, 
to share its offices, to engage in administering its func
tions . . . [and to]  become a citizen of any State of the 
Union by a  bonâ fide residence therein, with the same 
rights as other citizens of that State.” Id., at 79–80 (in
ternal quotation marks omitted). 

5 The first sentence of the Fourteenth Amendment makes “[a]ll persons 
born or naturalized in the United States and subject to the jurisdiction 
thereof . . . citizens of the United States and of the State wherein they 
reside.” (Emphasis added.) The Privileges and Immunities Clause of 
Article IV provides that “[t]he Citizens of each State shall be entitled to 
all Privileges and Immunities of Citizens in the several States.” (Empha
sis added.) 
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Finding no constitutional protection against state intru
sion of the kind envisioned by the Louisiana statute, the 
Court upheld the statute. Four Justices dissented. Justice 
Field, joined by Chief Justice Chase and Justices Swayne and 
Bradley, criticized the majority for reducing the Fourteenth 
Amendment’s Privileges or Immunities Clause to “a vain and 
idle enactment, which accomplished nothing, and most unnec
essarily excited Congress and the people on its passage.” 
Id., at 96; see also id., at 104. Justice Field opined that the 
Privileges or Immunities Clause protects rights that are “in 
their nature . . .  fundamental,” including the right of every 
man to pursue his profession without the imposition of un
equal or discriminatory restrictions. Id., at 96–97 (inter
nal quotation marks omitted). Justice Bradley’s dissent ob
served that “we are not bound to resort to implication . . . to 
find an authoritative declaration of some of the most impor
tant privileges and immunities of citizens of the United 
States. It is in the Constitution itself.” Id., at 118. Jus
tice Bradley would have construed the Privileges or Immuni
ties Clause to include those rights enumerated in the Consti
tution as well as some unenumerated rights. Id., at 119. 
Justice Swayne described the majority’s narrow reading of 
the Privileges or Immunities Clause as “turn[ing] . . . what 
was meant for bread into a stone.” Id., at 129 (dissenting 
opinion). 

Today, many legal scholars dispute the correctness of the 
narrow Slaughter-House interpretation. See, e. g., Saenz v. 
Roe, 526 U. S. 489, 522, n. 1, 527 (1999) (Thomas, J., dissent
ing) (scholars of the Fourteenth Amendment agree “that the 
Clause does not mean what the Court said it meant in 1873”); 
Amar, Substance and Method in the Year 2000, 28 Pepper-
dine L. Rev. 601, 631, n. 178 (2001) (“Virtually no serious 
modern scholar—left, right, and center—thinks that this [in
terpretation] is a plausible reading of the Amendment”); 
Brief for Constitutional Law Professors as Amici Curiae 33 
(claiming an “overwhelming consensus among leading consti
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tutional scholars” that the opinion is “egregiously wrong”); 
C. Black, A New Birth of Freedom 74–75 (1997). 

Three years after the decision in the Slaughter-House 
Cases, the Court decided Cruikshank, the first of the three 
19th-century cases on which the Seventh Circuit relied. 92 
U. S. 542. In that case, the Court reviewed convictions 
stemming from the infamous Colfax Massacre in Louisiana 
on Easter Sunday 1873. Dozens of blacks, many unarmed, 
were slaughtered by a rival band of armed white men.6 

Cruikshank himself allegedly marched unarmed African-
American prisoners through the streets and then had them 
summarily executed.7 Ninety-seven men were indicted for 
participating in the massacre, but only nine went to trial. 
Six of the nine were acquitted of all charges; the remaining 
three were acquitted of murder but convicted under the En
forcement Act of 1870, 16 Stat. 140, for banding and conspir
ing together to deprive their victims of various constitu
tional rights, including the right to bear arms.8 

The Court reversed all of the convictions, including those 
relating to the deprivation of the victims’ right to bear arms. 
Cruikshank, 92 U. S., at 553, 559. The Court wrote that the 
right of bearing arms for a lawful purpose “is not a right 
granted by the Constitution” and is not “in any manner de
pendent upon that instrument for its existence.” Id., at 553. 
“The second amendment,” the Court continued, “declares 
that it shall not be infringed; but this . . . means no more 
than that it shall not be infringed by Congress.” Ibid. 
“Our later decisions in Presser v. Illinois, 116 U. S. 252, 265 

6 See C. Lane, The Day Freedom Died 265–266 (2008); see also Brief 
for NAACP Legal Defense & Education Fund, Inc., as Amicus Curiae 3, 
and n. 2. 

7 See Lane, supra, at 106. 
8 United States v. Cruikshank, 92 U. S. 542, 544–545 (statement of the 

case), 548, 553 (opinion of the Court) (1876); Lawrence, Civil Rights and 
Criminal Wrongs: The Mens Rea of Federal Civil Rights Crimes, 67 Tu
lane L. Rev. 2113, 2153 (1993). 
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(1886), and Miller v. Texas, 153 U. S. 535, 538 (1894), reaf
firmed that the Second Amendment applies only to the Fed
eral Government.” Heller, 554 U. S., at 620, n. 23. 

C 

As previously noted, the Seventh Circuit concluded that 
Cruikshank, Presser, and Miller doomed petitioners’ claims 
at the Court of Appeals level. Petitioners argue, however, 
that we should overrule those decisions and hold that the 
right to keep and bear arms is one of the “privileges or im
munities of citizens of the United States.” In petitioners’ 
view, the Privileges or Immunities Clause protects all of the 
rights set out in the Bill of Rights, as well as some others, 
see Brief for Petitioners 10, 14, 15–21, but petitioners are 
unable to identify the Clause’s full scope, Tr. of Oral Arg. 
5–6, 8–11. Nor is there any consensus on that question 
among the scholars who agree that the Slaughter-House 
Cases’ interpretation is flawed. See Saenz, supra, at 522, 
n. 1 (Thomas, J., dissenting). 

We see no need to reconsider that interpretation here. 
For many decades, the question of the rights protected by 
the Fourteenth Amendment against state infringement has 
been analyzed under the Due Process Clause of that Amend
ment and not under the Privileges or Immunities Clause. 
We therefore decline to disturb the Slaughter-House holding. 

At the same time, however, this Court’s decisions in Cruik
shank, Presser, and Miller do not preclude us from consid
ering whether the Due Process Clause of the Fourteenth 
Amendment makes the Second Amendment right binding on 
the States. See Heller, 554 U. S., at 620, n. 23. None of 
those cases “engage[d] in the sort of Fourteenth Amendment 
inquiry required by our later cases.” Ibid. As explained 
more fully below, Cruikshank, Presser, and Miller all pre
ceded the era in which the Court began the process of “selec
tive incorporation” under the Due Process Clause, and we 
have never previously addressed the question whether the 
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right to keep and bear arms applies to the States under 
that theory. 

Indeed, Cruikshank has not prevented us from holding 
that other rights that were at issue in that case are binding 
on the States through the Due Process Clause. In Cruik
shank, the Court held that the general “right of the people 
peaceably to assemble for lawful purposes,” which is pro
tected by the First Amendment, applied only against the 
Federal Government and not against the States. See 92 
U. S., at 551–552. Nonetheless, over 60 years later the 
Court held that the right of peaceful assembly was a “funda
mental righ[t] . . .  safeguarded by the due process clause of 
the Fourteenth Amendment.” De Jonge v. Oregon, 299 U. S. 
353, 364 (1937). We follow the same path here and thus con
sider whether the right to keep and bear arms applies to the 
States under the Due Process Clause. 

D 
1 

In the late 19th century, the Court began to consider 
whether the Due Process Clause prohibits the States from 
infringing rights set out in the Bill of Rights. See Hurtado 
v. California, 110 U. S. 516 (1884) (due process does not re
quire grand jury indictment); Chicago, B. & Q. R. Co. v. Chi
cago, 166 U. S. 226 (1897) (due process prohibits States from 
taking of private property for public use without just com
pensation). Five features of the approach taken during the 
ensuing era should be noted. 

First, the Court viewed the due process question as en
tirely separate from the question whether a right was a priv
ilege or immunity of national citizenship. See Twining v. 
New Jersey, 211 U. S. 78, 99 (1908). 

Second, the Court explained that the only rights protected 
against state infringement by the Due Process Clause were 
those rights “of such a nature that they are included in the 
conception of due process of law.” Ibid. See also, e. g., Ad
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amson v. California, 332 U. S. 46 (1947); Betts v. Brady, 316 
U. S. 455 (1942); Palko v. Connecticut, 302 U. S. 319 (1937); 
Grosjean v. American Press Co., 297 U. S. 233 (1936); Powell 
v. Alabama, 287 U. S. 45 (1932). While it was “possible that 
some of the personal rights safeguarded by the first eight 
Amendments against National action [might] also be safe
guarded against state action,” the Court stated, this was 
“not because those rights are enumerated in the first eight 
Amendments.” Twining, 211 U. S., at 99. 

The Court used different formulations in describing the 
boundaries of due process. For example, in Twining, the 
Court referred to “immutable principles of justice which in
here in the very idea of free government which no member 
of the Union may disregard.” Id., at 102 (internal quota
tion marks omitted). In Snyder v. Massachusetts, 291 U. S. 
97, 105 (1934), the Court spoke of rights that are “so rooted 
in the traditions and conscience of our people as to be 
ranked as fundamental.” And in Palko, the Court famously 
said that due process protects those rights that are “the 
very essence of a scheme of ordered liberty” and essential 
to “a fair and enlightened system of justice.” 302 U. S., 
at 325. 

Third, in some cases decided during this era the Court 
“can be seen as having asked, when inquiring into whether 
some particular procedural safeguard was required of a 
State, if a civilized system could be imagined that would not 
accord the particular protection.” Duncan v. Louisiana, 
391 U. S. 145, 149, n. 14 (1968). Thus, in holding that due 
process prohibits a State from taking private property with
out just compensation, the Court described the right as 
“a principle of natural equity, recognized by all temperate 
and civilized governments, from a deep and universal sense 
of its justice.” Chicago, B. & Q. R. Co., supra, at 238. Simi
larly, the Court found that due process did not provide a 
right against compelled incrimination in part because this 
right “has no place in the jurisprudence of civilized and free 
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countries outside the domain of the common law.” Twining, 
supra, at 113. 

Fourth, the Court during this era was not hesitant to hold 
that a right set out in the Bill of Rights failed to meet the 
test for inclusion within the protection of the Due Process 
Clause. The Court found that some such rights qualified. 
See, e. g., Gitlow v. New York, 268 U. S. 652, 666 (1925) (free
dom of speech and press); Near v. Minnesota ex rel. Olson, 
283 U. S. 697 (1931) (same); Powell, supra (assistance of coun
sel in capital cases); De Jonge, supra (freedom of assembly); 
Cantwell v. Connecticut, 310 U. S. 296 (1940) (free exercise 
of religion). But others did not. See, e. g., Hurtado, supra 
(grand jury indictment requirement); Twining, supra (privi
lege against self-incrimination). 

Finally, even when a right set out in the Bill of Rights was 
held to fall within the conception of due process, the protec
tion or remedies afforded against state infringement some
times differed from the protection or remedies provided 
against abridgment by the Federal Government. To give 
one example, in Betts the Court held that, although the Sixth 
Amendment required the appointment of counsel in all fed
eral criminal cases in which the defendant was unable to re
tain an attorney, the Due Process Clause required appoint
ment of counsel in state criminal proceedings only where 
“want of counsel in [the] particular case . . .  result[ed] in a 
conviction lacking in . . . fundamental fairness.” 316 U. S., 
at 473. Similarly, in Wolf v. Colorado, 338 U. S. 25 (1949), 
the Court held that the “core of the Fourth Amendment” 
was implicit in the concept of ordered liberty and thus 
“enforceable against the States through the Due Process 
Clause” but that the exclusionary rule, which applied in fed
eral cases, did not apply to the States. Id., at 27–28, 33. 

2 

An alternative theory regarding the relationship between 
the Bill of Rights and § 1 of the Fourteenth Amendment was 
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championed by Justice Black. This theory held that § 1 of the 
Fourteenth Amendment totally incorporated all of the provi
sions of the Bill of Rights. See, e. g., Adamson, supra, at 
71–72 (Black, J., dissenting); Duncan, supra, at 166 (Black, J., 
concurring). As Justice Black noted, the chief congressional 
proponents of the Fourteenth Amendment espoused the view 
that the Amendment made the Bill of Rights applicable to the 
States and, in so doing, overruled this Court’s decision in Bar
ron.9 Adamson, supra, at 72 (dissenting opinion).10 None

9 Senator Jacob Howard, who spoke on behalf of the Joint Committee on 
Reconstruction and sponsored the Amendment in the Senate, stated that 
the Amendment protected all of “the personal rights guarantied and se
cured by the first eight amendments of the Constitution.” Cong. Globe, 
39th Cong., 1st Sess., 2765 (1866) (hereinafter 39th Cong. Globe). Repre
sentative John Bingham, the principal author of the text of § 1, said that 
the Amendment would “arm the Congress . . . with the power to enforce 
the bill of rights as it stands in the Constitution today.” Id., at 1088; see 
also id., at 1089–1090; A. Amar, The Bill of Rights: Creation and Recon
struction 183 (1998) (hereinafter Amar, Bill of Rights). After ratification 
of the Amendment, Bingham maintained the view that the rights guaran
teed by § 1 of the Fourteenth Amendment “are chiefly defined in the first 
eight amendments to the Constitution of the United States.” Cong. 
Globe, 42d Cong., 1st Sess., App. 84 (1871). Finally, Representative Thad
deus Stevens, the political leader of the House and acting chairman of 
the Joint Committee on Reconstruction, stated during the debates on the 
Amendment that “the Constitution limits only the action of Congress, and 
is not a limitation on the States. This amendment supplies that defect, 
and allows Congress to correct the unjust legislation of the States.” 39th 
Cong. Globe 2459; see also M. Curtis, No State Shall Abridge: The Four
teenth Amendment and the Bill of Rights 112 (1986) (counting at least 30 
statements during the debates in Congress interpreting § 1 to incorporate 
the Bill of Rights); Brief for Constitutional Law Professors as Amici Cu
riae 20 (collecting authorities and stating that “[n]ot a single senator or 
representative disputed [the incorporationist] understanding” of the Four
teenth Amendment). 

10 The municipal respondents and some of their amici dispute the sig
nificance of these statements. They contend that the phrase “privileges 
or immunities” is not naturally read to mean the rights set out in the first 
eight Amendments, see Brief for Historians et al. as Amici Curiae 13–16, 
and that “there is ‘support in the legislative history for no fewer than four 
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theless, the Court never has embraced Justice Black’s “total 
incorporation” theory. 

3 

While Justice Black’s theory was never adopted, the Court 
eventually moved in that direction by initiating what has 
been called a process of “selective incorporation,” i. e., the 
Court began to hold that the Due Process Clause fully incor
porates particular rights contained in the first eight Amend
ments. See, e. g., Gideon v. Wainwright, 372 U. S. 335, 341 
(1963); Malloy v. Hogan, 378 U. S. 1, 5–6 (1964); Pointer v. 
Texas, 380 U. S. 400, 403–404 (1965); Washington v. Texas, 
388 U. S. 14, 18 (1967); Duncan, 391 U. S., at 147–148; Benton 
v. Maryland, 395 U. S. 784, 794 (1969). 

interpretations of the . . . Privileges or Immunities Clause,’ ” Brief for 
Municipal Respondents 69 (quoting Currie, The Reconstruction Congress, 
75 U. Chi. L. Rev. 383, 406 (2008); brackets omitted). They question 
whether there is sound evidence of “ ‘any strong public awareness of na
tionalizing the entire Bill of Rights.’ ” Brief for Municipal Respondents 
69 (quoting Wildenthal, Nationalizing the Bill of Rights: Revisiting the 
Original Understanding of the Fourteenth Amendment in 1866–67, 68 
Ohio St. L. J. 1509, 1600 (2007)). Scholars have also disputed the total 
incorporation theory. See, e. g., Fairman, Does the Fourteenth Amend
ment Incorporate the Bill of Rights? 2 Stan. L. Rev. 5 (1949); Berger, 
Incorporation of the Bill of Rights in the Fourteenth Amendment: A 
Nine-Lived Cat, 42 Ohio St. L. J. 435 (1981). 

Proponents of the view that § 1 of the Fourteenth Amendment makes 
all of the provisions of the Bill of Rights applicable to the States respond 
that the terms privileges, immunities, and rights were used interchange
ably at the time, see, e. g., Curtis, supra, at 64–65, and that the position 
taken by the leading congressional proponents of the Amendment was 
widely publicized and understood, see, e. g., Wildenthal, supra, at 1564– 
1565, 1590; Hardy, Original Popular Understanding of the Fourteenth 
Amendment as Reflected in the Print Media of 1866–1868, 30 Whittier L. 
Rev. 695 (2009). A number of scholars have found support for the total 
incorporation of the Bill of Rights. See Curtis, supra, at 57–130; Aynes, 
On Misreading John Bingham and the Fourteenth Amendment, 103 Yale 
L. J. 57, 61 (1993); see also Amar, Bill of Rights 181–230. We take no 
position with respect to this academic debate. 
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The decisions during this time abandoned three of the pre
viously noted characteristics of the earlier period.11 The 
Court made it clear that the governing standard is not 
whether any “civilized system [can] be imagined that would 
not accord the particular protection.” Duncan, 391 U. S., at 
149, n. 14. Instead, the Court inquired whether a particular 
Bill of Rights guarantee is fundamental to our scheme of 
ordered liberty and system of justice. Id., at 149, and n. 14; 
see also id., at 148 (referring to those “fundamental prin
ciples of liberty and justice which lie at the base of all 
our civil and political institutions” (emphasis added; internal 
quotation marks omitted)). 

The Court also shed any reluctance to hold that rights guar
anteed by the Bill of Rights met the requirements for protec
tion under the Due Process Clause. The Court eventually in
corporated almost all of the provisions of the Bill of Rights.12 

11 By contrast, the Court has never retreated from the proposition that 
the Privileges or Immunities Clause and the Due Process Clause pre
sent different questions. And in recent cases addressing unenumerated 
rights, we have required that a right also be “implicit in the concept of 
ordered liberty.” See, e. g., Washington v. Glucksberg, 521 U. S. 702, 721 
(1997) (internal quotation marks omitted). 

12 With respect to the First Amendment, see Everson v. Board of Ed. of 
Ewing, 330 U. S. 1 (1947) (Establishment Clause); Cantwell v. Connecticut, 
310 U. S. 296 (1940) (Free Exercise Clause); De Jonge v. Oregon, 299 U. S. 
353 (1937) (freedom of assembly); Gitlow v. New York, 268 U. S. 652 (1925) 
(free speech); Near v. Minnesota ex rel. Olson, 283 U. S. 697 (1931) (free
dom of the press). 

With respect to the Fourth Amendment, see Aguilar v. Texas, 378 U. S. 
108 (1964) (warrant requirement); Mapp v. Ohio, 367 U. S. 643 (1961) (ex
clusionary rule); Wolf v. Colorado, 338 U. S. 25 (1949) (freedom from unrea
sonable searches and seizures). 

With respect to the Fifth Amendment, see Benton v. Maryland, 395 
U. S. 784 (1969) (Double Jeopardy Clause); Malloy v. Hogan, 378 U. S. 1 
(1964) (privilege against self-incrimination); Chicago, B. & Q. R. Co. v. 
Chicago, 166 U. S. 226 (1897) (Just Compensation Clause). 

With respect to the Sixth Amendment, see Duncan v. Louisiana, 391 
U. S. 145 (1968) (trial by jury in criminal cases); Washington v. Texas, 
388 U. S. 14 (1967) (compulsory process); Klopfer v. North Carolina, 386 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:Rights.12
http:period.11


Cite as: 561 U. S. 742 (2010) 765 

Opinion of the Court 

Only a handful of the Bill of Rights protections remain 
unincorporated.13 

Finally, the Court abandoned “the notion that the Four
teenth Amendment applies to the States only a watered-
down, subjective version of the individual guarantees of the 
Bill of Rights,” stating that it would be “incongruous” to 
apply different standards “depending on whether the claim 
was asserted in a state or federal court.” Malloy, 378 U. S., 
at 10–11 (internal quotation marks omitted). Instead, the 
Court decisively held that incorporated Bill of Rights protec
tions “are all to be enforced against the States under the 
Fourteenth Amendment according to the same standards 
that protect those personal rights against federal encroach
ment.” Id., at 10; see also Mapp v. Ohio, 367 U. S. 643, 655– 
656 (1961); Ker v. California, 374 U. S. 23, 33–34 (1963); 

U. S. 213 (1967) (speedy trial); Pointer v. Texas, 380 U. S. 400 (1965) (right 
to confront adverse witness); Gideon v. Wainwright, 372 U. S. 335 (1963) 
(assistance of counsel); In re Oliver, 333 U. S. 257 (1948) (right to a pub
lic trial). 

With respect to the Eighth Amendment, see Robinson v. California, 
370 U. S. 660 (1962) (cruel and unusual punishment); Schilb v. Kuebel, 404 
U. S. 357 (1971) (prohibition against excessive bail (assumed)). 

13 In addition to the right to keep and bear arms (and the Sixth Amend
ment right to a unanimous jury verdict, see n. 14, infra), the only rights 
not fully incorporated are (1) the Third Amendment’s protection against 
quartering of soldiers; (2) the Fifth Amendment’s grand jury indictment 
requirement; (3) the Seventh Amendment right to a jury trial in civil 
cases; and (4) the Eighth Amendment’s prohibition on excessive fines. 

We never have decided whether the Third Amendment or the Eighth 
Amendment’s prohibition of excessive fines applies to the States through 
the Due Process Clause. See Browning-Ferris Industries of Vt., Inc. v. 
Kelco Disposal, Inc., 492 U. S. 257, 276, n. 22 (1989) (declining to decide 
whether the excessive-fines protection applies to the States); see also Eng
blom v. Carey, 677 F. 2d 957, 961 (CA2 1982) (holding as a matter of first 
impression that the “Third Amendment is incorporated into the Four
teenth Amendment for application to the states”). 

Our governing decisions regarding the Grand Jury Clause of the Fifth 
Amendment and the Seventh Amendment’s civil jury requirement long 
predate the era of selective incorporation. 
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Aguilar v. Texas, 378 U. S. 108, 110 (1964); Pointer, 380 U. S., 
at 406; Duncan, supra, at 149, 157–158; Benton, 395 U. S., at 
794–795; Wallace v. Jaffree, 472 U. S. 38, 48–49 (1985).14 

Employing this approach, the Court overruled earlier de
cisions in which it had held that particular Bill of Rights 
guarantees or remedies did not apply to the States. See, 
e. g., Mapp, supra (overruling in part Wolf, 338 U. S. 25); 
Gideon, 372 U. S. 335 (overruling Betts, 316 U. S. 455); Mal
loy, supra (overruling Adamson, 332 U. S. 46, and Twining, 
211 U. S. 78); Benton, 395 U. S., at 794 (overruling Palko, 302 
U. S. 319). 

14 There is one exception to this general rule. The Court has held that 
although the Sixth Amendment right to trial by jury requires a unanimous 
jury verdict in federal criminal trials, it does not require a unanimous jury 
verdict in state criminal trials. See Apodaca v. Oregon, 406 U. S. 404 
(1972); see also Johnson v. Louisiana, 406 U. S. 356 (1972) (holding that 
the Due Process Clause does not require unanimous jury verdicts in 
state criminal trials). But that ruling was the result of an unusual divi
sion among the Justices, not an endorsement of the two-track approach 
to incorporation. In Apodaca, eight Justices agreed that the Sixth 
Amendment applies identically to both the Federal Government and the 
States. See Johnson, supra, at 395 (Brennan, J., dissenting). Nonethe
less, among those eight, four Justices took the view that the Sixth Amend
ment does not require unanimous jury verdicts in either federal or state 
criminal trials, Apodaca, 406 U. S., at 406 (plurality opinion), and four 
other Justices took the view that the Sixth Amendment requires unani
mous jury verdicts in federal and state criminal trials, id., at 414–415 
(Stewart, J., dissenting); Johnson, supra, at 381–382 (Douglas, J., dissent
ing). Justice Powell’s concurrence in the judgment broke the tie, and he 
concluded that the Sixth Amendment requires juror unanimity in federal, 
but not state, cases. Apodaca, therefore, does not undermine the well-
established rule that incorporated Bill of Rights protections apply identi
cally to the States and the Federal Government. See Johnson, supra, at 
395–396 (Brennan, J., dissenting) (“In any event, the affirmance must not 
obscure that the majority of the Court remains of the view that, as in the 
case of every specific of the Bill of Rights that extends to the States, the 
Sixth Amendment’s jury trial guarantee, however it is to be construed, 
has identical application against both State and Federal Governments” 
(footnote omitted)). 
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III 

With this framework in mind, we now turn directly to the 
question whether the Second Amendment right to keep and 
bear arms is incorporated in the concept of due process. In 
answering that question, as just explained, we must decide 
whether the right to keep and bear arms is fundamental to 
our scheme of ordered liberty, Duncan, 391 U. S., at 149, or 
as we have said in a related context, whether this right is 
“deeply rooted in this Nation’s history and tradition,” Wash
ington v. Glucksberg, 521 U. S. 702, 721 (1997) (internal quo
tation marks omitted). 

A 

Our decision in Heller points unmistakably to the answer. 
Self-defense is a basic right, recognized by many legal sys
tems from ancient times to the present day,15 and in Heller, 
we held that individual self-defense is “the central compo
nent” of the Second Amendment right. 554 U. S., at 599; see 
also id., at 628 (stating that the “inherent right of self-
defense has been central to the Second Amendment right”). 
Explaining that “the need for defense of self, family, and 
property is most acute” in the home, ibid., we found that 
this right applies to handguns because they are “the most 
preferred firearm in the nation to ‘keep’ and use for protec
tion of one’s home and family,” id., at 628–629 (some internal 
quotation marks omitted); see also id., at 628 (noting that 
handguns are “overwhelmingly chosen by American society 
for [the] lawful purpose” of self-defense); id., at 629 (“[T]he 
American people have considered the handgun to be the 
quintessential self-defense weapon”). Thus, we concluded, 

15 Citing Jewish, Greek, and Roman law, Blackstone wrote that if a per
son killed an attacker, “the slayer is in no kind of fault whatsoever, not 
even in the minutest degree; and is therefore to be totally acquitted and 
discharged, with commendation rather than blame.” 4 W. Blackstone, 
Commentaries on the Laws of England 182 (1769). 
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citizens must be permitted “to use [handguns] for the core 
lawful purpose of self-defense.” Id., at 630. 

Heller makes it clear that this right is “deeply rooted in 
this Nation’s history and tradition.” Glucksberg, supra, at 
721 (internal quotation marks omitted). Heller explored the 
right’s origins, noting that the 1689 English Bill of Rights 
explicitly protected a right to keep arms for self-defense, 554 
U. S., at 592–593, and that by 1765, Blackstone was able to 
assert that the right to keep and bear arms was “one of the 
fundamental rights of Englishmen,” id., at 594. 

Blackstone’s assessment was shared by the American colo
nists. As we noted in Heller, King George III’s attempt to 
disarm the colonists in the 1760’s and 1770’s “provoked po
lemical reactions by Americans invoking their rights as Eng
lishmen to keep arms.” 16 Ibid.; see also L. Levy, Origins of 
the Bill of Rights 137–143 (1999) (hereinafter Levy). 

The right to keep and bear arms was considered no less 
fundamental by those who drafted and ratified the Bill of 
Rights. “During the 1788 ratification debates, the fear that 
the federal government would disarm the people in order to 
impose rule through a standing army or select militia was 
pervasive in Antifederalist rhetoric.” Heller, supra, at 598 
(citing Letters from The Federal Farmer III (Oct. 10, 1787), 
in 2 The Complete Anti-Federalist 234, 242 (H. Storing ed. 
1981)); see also Federal Farmer: An Additional Number of 
Letters to the Republican, Letter XVIII (Jan. 25, 1788), in 
17 Documentary History of the Ratification of the Constitu
tion 360, 362–363 (J. Kaminski & G. Saladino eds. 1995); 
S. Halbrook, The Founders’ Second Amendment 171–278 

16 For example, an article in the Boston Evening Post stated: “For it is 
certainly beyond human art and sophistry, to prove the British subjects, 
to whom the priviledge of possessing arms is expressly recognized by the 
Bill of Rights, and, who live in a province where the law requires them to 
be equip’d with arms, &c. are guilty of an illegal act, in calling upon one 
another to be provided with them, as the law directs.” Boston Evening 
Post, Feb. 6, 1769, in Boston Under Military Rule 1768–1769, p. 61 (1936) 
(emphasis deleted). 
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(2008). Federalists responded, not by arguing that the right 
was insufficiently important to warrant protection but by 
contending that the right was adequately protected by the 
Constitution’s assignment of only limited powers to the Fed
eral Government. Heller, supra, at 599; cf. The Federalist 
No. 46, p. 296 (C. Rossiter ed. 1961) (J. Madison). Thus, 
Antifederalists and Federalists alike agreed that the right to 
bear arms was fundamental to the newly formed system of 
government. See Levy 143–149; J. Malcolm, To Keep and 
Bear Arms: The Origins of an Anglo-American Right 155– 
164 (1994). But those who were fearful that the new Fed
eral Government would infringe traditional rights such as 
the right to keep and bear arms insisted on the adoption of 
the Bill of Rights as a condition for ratification of the Consti
tution. See 1 Debates in the Several State Conventions on 
the Adoption of the Federal Constitution 327–331 (J. Elliot 
2d ed. 1854); 3 id., at 657–661; 4 id., at 242–246, 248–249; see 
also Levy 26–34; 1 A. Kelly, W. Harbison, & H. Belz, The 
American Constitution: Its Origins and Development 110, 
118 (7th ed. 1991). This is surely powerful evidence that the 
right was regarded as fundamental in the sense relevant 
here. 

This understanding persisted in the years immediately fol
lowing the ratification of the Bill of Rights. In addition to 
the four States that had adopted Second Amendment ana
logues before ratification, nine more States adopted state 
constitutional provisions protecting an individual right to 
keep and bear arms between 1789 and 1820. Heller, supra, 
at 600–603. Founding-era legal commentators confirmed 
the importance of the right to early Americans. St. George 
Tucker, for example, described the right to keep and bear 
arms as “the true palladium of liberty” and explained that 
prohibitions on the right would place liberty “on the brink 
of destruction.” 1 Blackstone’s Commentaries, Editor’s 
App. 300 (S. Tucker ed. 1803); see also W. Rawle, A View of 
the Constitution of the United States of America 125–126 (2d 
ed. 1829); 3 J. Story, Commentaries on the Constitution of 
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the United States § 1890, p. 746 (1833) (“The right of the 
citizens to keep and bear arms has justly been considered, as 
the palladium of the liberties of a republic; since it offers a 
strong moral check against the usurpation and arbitrary 
power of rulers; and will generally, even if these are success
ful in the first instance, enable the people to resist and tri
umph over them”). 

B 
1 

By the 1850’s, the perceived threat that had prompted the 
inclusion of the Second Amendment in the Bill of Rights— 
the fear that the National Government would disarm the 
universal militia—had largely faded as a popular concern, 
but the right to keep and bear arms was highly valued 
for purposes of self-defense. See M. Doubler, Civilian in 
Peace, Soldier in War 87–90 (2003); Amar, Bill of Rights 258– 
259. Abolitionist authors wrote in support of the right. 
See L. Spooner, The Unconstitutionality of Slavery 66 (1860); 
J. Tiffany, A Treatise on the Unconstitutionality of American 
Slavery 117–118 (1849). And when attempts were made to 
disarm “Free-Soilers” in “Bloody Kansas,” Senator Charles 
Sumner, who later played a leading role in the adoption of 
the Fourteenth Amendment, proclaimed that “[n]ever was 
[the rifle] more needed in just self-defense than now in Kan
sas.” The Crime Against Kansas: The Apologies for the 
Crime: The True Remedy, Speech of Hon. Charles Sumner 
in the Senate of the United States 64–65 (1856). Indeed, the 
1856 Republican Party Platform protested that in Kansas the 
constitutional rights of the people had been “fraudulently 
and violently taken from them” and the “right of the people 
to keep and bear arms” had been “infringed.” National 
Party Platforms 1840–1972, p. 27 (D. Johnson & K. Porter 
comp. 5th ed. 1973).17 

17 Abolitionists and Republicans were not alone in believing that the 
right to keep and bear arms was a fundamental right. The 1864 Demo
cratic Party Platform complained that the confiscation of firearms by 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:1973).17


Cite as: 561 U. S. 742 (2010) 771 

Opinion of the Court 

After the Civil War, many of the over 180,000 African-
Americans who served in the Union Army returned to the 
States of the old Confederacy, where systematic efforts were 
made to disarm them and other blacks. See Heller, 554 
U. S., at 614; E. Foner, Reconstruction: America’s Unfinished 
Revolution 1863–1877, p. 8 (1988) (hereinafter Foner). The 
laws of some States formally prohibited African-Americans 
from possessing firearms. For example, a Mississippi law 
provided that “no freedman, free negro or mulatto, not in the 
military service of the United States government, and not 
licensed so to do by the board of police of his or her county, 
shall keep or carry fire-arms of any kind, or any ammunition, 
dirk or bowie knife.” Certain Offenses of Freedmen, 1865 
Miss. Laws p. 165, § 1, in 1 Documentary History of Recon
struction 289 (W. Fleming ed. 1950); see also Regulations for 
Freedmen in Louisiana, in id., at 279–280; H. R. Exec. Doc. 
No. 70, 39th Cong., 1st Sess., 233, 236 (1866) (describing a 
Kentucky law); E. McPherson, The Political History of the 
United States of America During the Period of Reconstruc
tion 40 (1871) (describing a Florida law); id., at 33 (describing 
an Alabama law).18 

Union troops occupying parts of the South constituted “the interference 
with and denial of the right of the people to bear arms in their defense.” 
National Party Platforms 1840–1972, at 34. 

18 In South Carolina, prominent black citizens held a convention to ad
dress the State’s Black Code. They drafted a memorial to Congress, in 
which they included a plea for protection of their constitutional right to 
keep and bear arms: “ ‘We ask that, inasmuch as the Constitution of the 
United States explicitly declares that the right to keep and bear arms 
shall not be infringed . . . that the late efforts of the Legislature of this 
State to pass an act to deprive us [of] arms be forbidden, as a plain viola
tion of the Constitution.’ ” S. Halbrook, Freedmen, The Fourteenth 
Amendment, and The Right to Bear Arms, 1866–1876, p. 9 (1998) (herein
after Halbrook, Freedmen) (quoting 2 Proceedings of the Black State Con
ventions, 1840–1865, p. 302 (P. Foner & G. Walker eds. 1980)). Senator 
Charles Sumner relayed the memorial to the Senate and described the 
memorial as a request that black citizens “have the constitutional protec
tion in keeping arms.” 39th Cong. Globe 337. 
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Throughout the South, armed parties, often consisting of 
ex-Confederate soldiers serving in the state militias, forcibly 
took firearms from newly freed slaves. In the first session 
of the 39th Congress, Senator Henry Wilson told his col
leagues: “In Mississippi rebel State forces, men who were 
in the rebel armies, are traversing the State, visiting the 
freedmen, disarming them, perpetrating murders and out
rages upon them; and the same things are done in other sec
tions of the country.” 39th Cong. Globe 40 (1865). The Re
port of the Joint Committee on Reconstruction—which was 
widely reprinted in the press and distributed by Members of 
the 39th Congress to their constituents shortly after Con
gress approved the Fourteenth Amendment 19—contained 
numerous examples of such abuses. See, e. g., H. R. Rep. 
No. 30, 39th Cong., 1st Sess., pt. 2, pp. 219, 229, 272, pt. 3, 
pp. 46, 140, pt. 4, pp. 49–50 (1866); see also S. Exec. Doc. 
No. 2, 39th Cong., 1st Sess., 23–24, 26, 36 (1865). In one 
town, the “marshal [took] all arms from returned colored sol
diers, and [was] very prompt in shooting the blacks whenever 
an opportunity occur[red].” H. R. Exec. Doc. No. 70, at 238 
(internal quotation marks omitted). As Senator Wilson put 
it during the debate on a failed proposal to disband Southern 
militias: “There is one unbroken chain of testimony from all 
people that are loyal to this country, that the greatest out
rages are perpetrated by armed men who go up and down 
the country searching houses, disarming people, committing 
outrages of every kind and description.” 39th Cong. Globe 
915 (1866).20 

19 See B. Kendrick, Journal of the Joint Committee of Fifteen on Recon
struction 265–266 (1914); Adamson v. California, 332 U. S. 46, 108–109 
(1947) (appendix to dissenting opinion of Black, J.). 

20 Disarmament by bands of former Confederate soldiers eventually 
gave way to attacks by the Ku Klux Klan. In debates over the later 
enacted Enforcement Act of 1870, Senator John Pool observed that the 
Klan would “order the colored men to give up their arms; saying that 
everybody would be Kukluxed in whose house fire-arms were found.” 
Cong. Globe, 41st Cong., 2d Sess., 2719 (1870); see also H. R. Exec. Doc. 
No. 268, 42d Cong., 2d Sess., 2 (1872). 
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Union Army commanders took steps to secure the right of 
all citizens to keep and bear arms,21 but the 39th Congress 
concluded that legislative action was necessary. Its efforts 
to safeguard the right to keep and bear arms demonstrate 
that the right was still recognized to be fundamental. 

The most explicit evidence of Congress’ aim appears in § 14 
of the Freedmen’s Bureau Act of 1866, which provided that 
“the right . . . to have full and equal benefit of all laws and 
proceedings concerning personal liberty, personal security, 
and the acquisition, enjoyment, and disposition of estate, real 
and personal, including the constitutional right to bear 
arms, shall be secured to and enjoyed by all the citizens . . .  
without respect to race or color, or previous condition of slav
ery.” 14 Stat. 176–177 (emphasis added).22 Section 14 thus 
explicitly guaranteed that “all the citizens,” black and white, 
would have “the constitutional right to bear arms.” 

21 For example, the occupying Union commander in South Carolina is
sued an order stating that “[t]he constitutional rights of all loyal and well 
disposed inhabitants to bear arms, will not be infringed.” General Order 
No. 1, Department of South Carolina, January 1, 1866, in 1 Documentary 
History of Reconstruction 208 (W. Fleming ed. 1950). Union officials in 
Georgia issued a similar order, declaring that “ ‘[a]ll men, without the dis
tinction of color, have the right to keep arms to defend their homes, fami
lies or themselves.’ ” Cramer, Johnson, & Mocsary, “This Right is Not 
Allowed by Governments That Are Afraid of The People”: The Public 
Meaning of the Second Amendment When the Fourteenth Amendment 
Was Ratified, 17 Geo. Mason L. Rev. 823, 854 (2010) (hereinafter Cramer) 
(quoting Right To Bear Arms, Phila., Pa., Christian Recorder, Feb. 24, 
1866, pp. 1–2). In addition, when made aware of attempts by armed par
ties to disarm blacks, the head of the Freedmen’s Bureau in Alabama 
“made public [his] determination to maintain the right of the negro to keep 
and to bear arms, and [his] disposition to send an armed force into any 
neighborhood in which that right should be systematically interfered 
with.” Joint Committee on Reconstruction, H. R. Rep. No. 30, 39th Cong., 
1st Sess., pt. 3, p. 140 (1866). 

22 The Freedmen’s Bureau bill was amended to include an express refer
ence to the right to keep and bear arms, see 39th Cong. Globe 654 (Rep. 
Thomas Eliot), even though at least some Members believed that the un
amended version alone would have protected the right, see id., at 743 (Sen. 
Lyman Trumbull). 
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The Civil Rights Act of 1866, 14 Stat. 27, which was consid
ered at the same time as the Freedmen’s Bureau Act, simi
larly sought to protect the right of all citizens to keep and 
bear arms.23 Section 1 of the Civil Rights Act guaranteed 
the “full and equal benefit of all laws and proceedings for 
the security of person and property, as is enjoyed by white 
citizens.” Ibid. This language was virtually identical to 
language in § 14 of the Freedmen’s Bureau Act, 14 Stat. 176 
(“the right . . . to have full and equal benefit of all laws and 
proceedings concerning personal liberty, personal security, 
and the acquisition, enjoyment, and disposition of estate, real 
and personal”). And as noted, the latter provision went on 
to explain that one of the “laws and proceedings concerning 
personal liberty, personal security, and the acquisition, en
joyment, and disposition of estate, real and personal” was 
“the constitutional right to bear arms.” Ibid. Representa
tive Bingham believed that the Civil Rights Act protected 
the same rights as enumerated in the Freedmen’s Bureau 
bill, which of course explicitly mentioned the right to keep 

23 There can be no doubt that the principal proponents of the Civil 
Rights Act of 1866 meant to end the disarmament of African-Americans 
in the South. In introducing the bill, Senator Trumbull described its pur
pose as securing to blacks the “privileges which are essential to freemen.” 
Id., at 474. He then pointed to the previously described Mississippi law 
that “prohibit[ed] any negro or mulatto from having fire-arms” and ex
plained that the bill would “destroy” such laws. Ibid. Similarly, Repre
sentative Sidney Clarke cited disarmament of freedmen in Alabama and 
Mississippi as a reason to support the Civil Rights Act and to continue to 
deny Alabama and Mississippi representation in Congress: “I regret, sir, 
that justice compels me to say, to the disgrace of the Federal Government, 
that the ‘reconstructed’ State authorities of Mississippi were allowed to 
rob and disarm our veteran soldiers and arm the rebels fresh from the 
field of treasonable strife. Sir, the disarmed loyalists of Alabama, Missis
sippi, and Louisiana are powerless to-day, and oppressed by the pardoned 
and encouraged rebels of those States. They appeal to the American Con
gress for protection. In response to this appeal I shall vote for every just 
measure of protection, for I do not intend to be among the treacherous 
violators of the solemn pledge of the nation.” Id., at 1838–1839. 
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and bear arms. 39th Cong. Globe 1292. The unavoidable 
conclusion is that the Civil Rights Act, like the Freedmen’s 
Bureau Act, aimed to protect “the constitutional right to 
bear arms” and not simply to prohibit discrimination. See 
also Amar, Bill of Rights 264–265 (noting that one of the 
“core purposes of the Civil Rights Act of 1866 and of the 
Fourteenth Amendment was to redress the grievances” of 
freedmen who had been stripped of their arms and to “affirm 
the full and equal right of every citizen to self-defense”). 

Congress, however, ultimately deemed these legislative 
remedies insufficient. Southern resistance, Presidential ve
toes, and this Court’s pre-Civil-War precedent persuaded 
Congress that a constitutional amendment was necessary to 
provide full protection for the rights of blacks.24 Today, it 
is generally accepted that the Fourteenth Amendment was 
understood to provide a constitutional basis for protecting 
the rights set out in the Civil Rights Act of 1866. See Gen
eral Building Contractors Assn., Inc. v. Pennsylvania, 458 
U. S. 375, 389 (1982); see also Amar, Bill of Rights 187; Cala
bresi & Fine, Two Cheers for Professor Balkin’s Originalism, 
103 Nw. U. L. Rev. 663, 669–670 (2009). 

In debating the Fourteenth Amendment, the 39th Con
gress referred to the right to keep and bear arms as a funda
mental right deserving of protection. Senator Samuel Pom
eroy described three “indispensable” “safeguards of liberty 
under our form of Government.” 39th Cong. Globe 1182. 
One of these, he said, was the right to keep and bear arms: 

“Every man . . . should have the right to bear arms 
for the defense of himself and family and his homestead. 
And if the cabin door of the freedman is broken open 

24 For example, at least one Southern court had held the Civil Rights 
Act to be unconstitutional. That court did so, moreover, in the course of 
upholding the conviction of an African-American man for violating Missis
sippi’s law against firearm possession by freedmen. See Decision of Chief 
Justice Handy, Declaring the Civil Rights Bill Unconstitutional, N. Y. 
Times, Oct. 26, 1866, p. 2, col. 3. 
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and the intruder enters for purposes as vile as were 
known to slavery, then should a well-loaded musket be 
in the hand of the occupant to send the polluted wretch 
to another world, where his wretchedness will forever 
remain complete.” Ibid. 

Even those who thought the Fourteenth Amendment unnec
essary believed that blacks, as citizens, “have equal right to 
protection, and to keep and bear arms for self-defense.” Id., 
at 1073 (Sen. James Nye); see also Foner 258–259.25 

Evidence from the period immediately following the rati
fication of the Fourteenth Amendment only confirms that the 
right to keep and bear arms was considered fundamental. 
In an 1868 speech addressing the disarmament of freedmen, 
Representative Stevens emphasized the necessity of the 
right: “Disarm a community and you rob them of the means 
of defending life. Take away their weapons of defense and 
you take away the inalienable right of defending liberty.” 
“The fourteenth amendment, now so happily adopted, settles 
the whole question.” Cong. Globe, 40th Cong., 2d Sess., 
1967. And in debating the Civil Rights Act of 1871, Con
gress routinely referred to the right to keep and bear arms 
and decried the continued disarmament of blacks in the 
South. See Halbrook, Freedmen 120–131. Finally, legal 
commentators from the period emphasized the fundamental 
nature of the right. See, e. g., T. Farrar, Manual of the Con
stitution of the United States of America § 118, p. 145 (1867); 

25 Other Members of the 39th Congress stressed the importance of the 
right to keep and bear arms in discussing other measures. In speaking 
generally on Reconstruction, Representative Roswell Hart listed the 
“ ‘right of the people to keep and bear arms’ ” as among those rights neces
sary to a “republican form of government.” 39th Cong. Globe 1629. Sim
ilarly, in objecting to a bill designed to disarm Southern militias, Senator 
Willard Saulsbury argued that such a measure would violate the Second 
Amendment. Id., at 914–915. Indeed, the bill “ultimately passed in a 
form that disbanded militias but maintained the right of individuals to 
their private firearms.” Cramer 858. 
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J. Pomeroy, An Introduction to the Constitutional Law of the 
United States § 239, pp. 152–153 (3d ed. 1875). 

The right to keep and bear arms was also widely protected 
by state constitutions at the time when the Fourteenth 
Amendment was ratified. In 1868, 22 of the 37 States in the 
Union had state constitutional provisions explicitly protect
ing the right to keep and bear arms. See Calabresi & 
Agudo, Individual Rights Under State Constitutions When 
the Fourteenth Amendment Was Ratified in 1868: What 
Rights Are Deeply Rooted in American History and Tradi
tion? 87 Texas L. Rev. 7, 50 (2008).26 Quite a few of these 
state constitutional guarantees, moreover, explicitly pro
tected the right to keep and bear arms as an individual right 
to self-defense. See Ala. Const., Art. I, § 28 (1868); Conn. 
Const., Art. I, § 17 (1818); Ky. Const., Art. XIII, § 25 (1850); 
Mich. Const., Art. XVIII, § 7 (1850); Miss. Const., Art. I, § 15 
(1868); Mo. Const., Art. I, § 8 (1865); Tex. Const., Art. I, § 13 
(1869); see also Mont. Const., Art. III, § 13 (1889); Wash. 
Const., Art. I, § 24 (1889); Wyo. Const., Art. I, § 24 (1889); see 
also State v. McAdams, 714 P. 2d 1236, 1238 (Wyo. 1986). 
What is more, state constitutions adopted during the Recon
struction era by former Confederate States included a right 
to keep and bear arms. See, e. g., Ark. Const., Art. I, § 5 
(1868); Miss. Const., Art. I, § 15 (1868); Tex. Const., Art. I, 
§ 13 (1869). A clear majority of the States in 1868, there
fore, recognized the right to keep and bear arms as being 
among the foundational rights necessary to our system of 
government.27 

26 More generally worded provisions in the constitutions of seven other 
States may also have encompassed a right to bear arms. See Calabresi & 
Agudo, 87 Texas L. Rev., at 52. 

27 These state constitutional protections often reflected a lack of law en
forcement in many sections of the country. In the frontier towns that did 
not have an effective police force, law enforcement often could not pursue 
criminals beyond the town borders. See Brief for Rocky Mountain Gun 
Owners et al. as Amici Curiae 15. Settlers in the West and elsewhere, 
therefore, were left to “repe[l] force by force when the intervention of 
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In sum, it is clear that the Framers and ratifiers of the 
Fourteenth Amendment counted the right to keep and bear 
arms among those fundamental rights necessary to our sys
tem of ordered liberty. 

2 

Despite all this evidence, municipal respondents contend 
that Congress, in the years immediately following the Civil 
War, merely sought to outlaw “discriminatory measures 
taken against freedmen, which it addressed by adopting a 
non-discrimination principle” and that even an outright ban 
on the possession of firearms was regarded as acceptable, 
“so long as it was not done in a discriminatory manner.” 
Brief for Municipal Respondents 7. They argue that Mem
bers of Congress overwhelmingly viewed § 1 of the Four
teenth Amendment “as an antidiscrimination rule,” and they 
cite statements to the effect that the section would out
law discriminatory measures. Id., at 64. This argument is 
implausible. 

First, while § 1 of the Fourteenth Amendment contains 
“an antidiscrimination rule,” namely, the Equal Protection 
Clause, municipal respondents can hardly mean that § 1 does 
no more than prohibit discrimination. If that were so, then 
the First Amendment, as applied to the States, would not 
prohibit nondiscriminatory abridgments of the rights to free
dom of speech or freedom of religion; the Fourth Amend
ment, as applied to the States, would not prohibit all un
reasonable searches and seizures but only discriminatory 
searches and seizures—and so on. We assume that this is 
not municipal respondents’ view, so what they must mean 
is that the Second Amendment should be singled out for 

society . . . [was] too late to prevent an injury.” District of Columbia v. 
Heller, 554 U. S. 570, 595 (2008) (internal quotation marks omitted). The 
settlers’ dependence on game for food and economic livelihood, moreover, 
undoubtedly undergirded these state constitutional guarantees. See id., 
at 599, 609, 615. 
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special—and specially unfavorable—treatment. We reject 
that suggestion. 

Second, municipal respondents’ argument ignores the clear 
terms of the Freedmen’s Bureau Act of 1866, which acknowl
edged the existence of the right to bear arms. If that law 
had used language such as “the equal benefit of laws concern
ing the bearing of arms,” it would be possible to interpret 
it as simply a prohibition of racial discrimination. But § 14 
speaks of and protects “the constitutional right to bear 
arms,” an unmistakable reference to the right protected by 
the Second Amendment. And it protects the “full and equal 
benefit” of this right in the States. 14 Stat. 176–177. It 
would have been nonsensical for Congress to guarantee the 
full and equal benefit of a constitutional right that does not 
exist. 

Third, if the 39th Congress had outlawed only those laws 
that discriminate on the basis of race or previous condition 
of servitude, African-Americans in the South would likely 
have remained vulnerable to attack by many of their worst 
abusers: the state militia and state peace officers. In the 
years immediately following the Civil War, a law banning the 
possession of guns by all private citizens would have been 
nondiscriminatory only in the formal sense. Any such law— 
like the Chicago and Oak Park ordinances challenged here— 
presumably would have permitted the possession of guns by 
those acting under the authority of the State and would thus 
have left firearms in the hands of the militia and local peace 
officers. And as the Report of the Joint Committee on Re
construction revealed, see supra, at 772, those groups were 
widely involved in harassing blacks in the South. 

Fourth, municipal respondents’ purely antidiscrimination 
theory of the Fourteenth Amendment disregards the plight 
of whites in the South who opposed the Black Codes. If the 
39th Congress and the ratifying public had simply prohibited 
racial discrimination with respect to the bearing of arms, 
opponents of the Black Codes would have been left without 
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the means of self-defense—as had abolitionists in Kansas in 
the 1850’s. 

Fifth, the 39th Congress’ response to proposals to disband 
and disarm the Southern militias is instructive. Despite 
recognizing and deploring the abuses of these militias, the 
39th Congress balked at a proposal to disarm them. See 
39th Cong. Globe 914; Halbrook, Freedmen 20–21. Disar
mament, it was argued, would violate the members’ right to 
bear arms, and it was ultimately decided to disband the mili
tias but not to disarm their members. See Act of Mar. 2, 
1867, § 6, 14 Stat. 487; Halbrook, Freedmen 68–69; Cramer 
858–861. It cannot be doubted that the right to bear arms 
was regarded as a substantive guarantee, not a prohibition 
that could be ignored so long as the States legislated in an 
evenhanded manner. 

IV 

Municipal respondents’ remaining arguments are at war 
with our central holding in Heller: that the Second Amend
ment protects a personal right to keep and bear arms for 
lawful purposes, most notably for self-defense within the 
home. Municipal respondents, in effect, ask us to treat the 
right recognized in Heller as a second-class right, subject to 
an entirely different body of rules than the other Bill of 
Rights guarantees that we have held to be incorporated into 
the Due Process Clause. 

Municipal respondents’ main argument is nothing less than 
a plea to disregard 50 years of incorporation precedent and 
return (presumably for this case only) to a bygone era. Mu
nicipal respondents submit that the Due Process Clause pro
tects only those rights “ ‘recognized by all temperate and 
civilized governments, from a deep and universal sense of 
[their] justice.’ ” Brief for Municipal Respondents 9 (quoting 
Chicago, B. & Q. R. Co., 166 U. S., at 238). According to 
municipal respondents, if it is possible to imagine any civi
lized legal system that does not recognize a particular right, 
then the Due Process Clause does not make that right bind
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ing on the States. Brief for Municipal Respondents 9. 
Therefore, municipal respondents continue, because such 
countries as England, Canada, Australia, Japan, Denmark, 
Finland, Luxembourg, and New Zealand either ban or se
verely limit handgun ownership, it must follow that no right 
to possess such weapons is protected by the Fourteenth 
Amendment. Id., at 21–23. 

This line of argument is, of course, inconsistent with the 
long-established standard we apply in incorporation cases. 
See Duncan, 391 U. S., at 149, and n. 14. And the present-
day implications of municipal respondents’ argument are 
stunning. For example, many of the rights that our Bill of 
Rights provides for persons accused of criminal offenses are 
virtually unique to this country.28 If our understanding of 
the right to a jury trial, the right against self-incrimination, 

28 For example, the United States affords criminal jury trials far more 
broadly than other countries. See, e. g., Van Kessel, Adversary Excesses 
in the American Criminal Trial, 67 Notre Dame L. Rev. 403 (1992); Leib, 
A Comparison of Criminal Jury Decision Rules in Democratic Countries, 
5 Ohio St. J. Crim. L. 629, 630 (2008); Henderson, The Wrongs of Victim’s 
Rights, 37 Stan. L. Rev. 937, 1003, n. 296 (1985); see also Roper v. Sim
mons, 543 U. S. 551, 624 (2005) (Scalia, J., dissenting) (“In many signifi
cant respects the laws of most other countries differ from our law—includ
ing . . . such explicit provisions of our Constitution as the right to jury 
trial”). Similarly, our rules governing pretrial interrogation differ from 
those in countries sharing a similar legal heritage. See Dept. of Justice, 
Office of Legal Policy, Report to the Attorney General on the Law of 
Pretrial Interrogation: Truth in Criminal Justice Report No. 1 (Feb. 12, 
1986), reprinted in 22 U. Mich. J. L. Ref. 437, 534–542 (1989) (comparing 
the system envisioned by Miranda v. Arizona, 384 U. S. 436 (1966), with 
rights afforded by England, Scotland, Canada, India, France, and Ger
many). And the “Court-pronounced exclusionary rule . . . is  distinctively 
American.” Roper, supra, at 624 (Scalia, J., dissenting) (citing Bivens v. 
Six Unknown Fed. Narcotics Agents, 403 U. S. 388, 415 (1971) (Burger, 
C. J., dissenting) (noting that exclusionary rule was “unique to American 
jurisprudence” (internal quotation marks omitted))); see also Sklansky, 
Anti-Inquisitorialism, 122 Harv. L. Rev. 1634, 1648–1656, 1689–1693 (2009) 
(discussing the differences between American and European confronta
tion rules). 
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and the right to counsel were necessary attributes of any 
civilized country, it would follow that the United States is 
the only civilized Nation in the world. 

Municipal respondents attempt to salvage their position by 
suggesting that their argument applies only to substantive 
as opposed to procedural rights. Brief for Municipal Re
spondents 10, n. 3. But even in this trimmed form, muni
cipal respondents’ argument flies in the face of more than 
a half century of precedent. For example, in Everson v. 
Board of Ed. of Ewing, 330 U. S. 1, 8 (1947), the Court held 
that the Fourteenth Amendment incorporates the Establish
ment Clause of the First Amendment. Yet several of the 
countries that municipal respondents recognize as civilized 
have established state churches.29 If we were to adopt mu
nicipal respondents’ theory, all of this Court’s Establishment 
Clause precedents involving actions taken by state and local 
governments would go by the boards. 

Municipal respondents maintain that the Second Amend
ment differs from all of the other provisions of the Bill of 
Rights because it concerns the right to possess a deadly im
plement and thus has implications for public safety. Brief 
for Municipal Respondents 11. And they note that there is 
intense disagreement on the question whether the private 

29 England and Denmark have state churches. See Torke, The English 
Religious Establishment, 12 J. Law & Religion 399, 417–427 (1995–1996) 
(describing legal status of Church of England); Constitutional Act of 
Denmark, pt. I, § 4 (1953) (“The Evangelical Lutheran Church shall be 
the Established Church of Denmark”). The Evangelical Lutheran Church 
of Finland has attributes of a state church. See Christensen, Is the 
Lutheran Church Still the State Church? An Analysis of Church-State 
Relations in Finland, 1995 B. Y. U. L. Rev. 585, 596–600 (describing status 
of church under Finnish law). The Web site of the Evangelical Lutheran 
Church of Finland states that the church may be usefully described 
as both a “state church” and a “folk church.” See J. Seppo, The Cur
rent Condition of Church-State Relations in Finland (2004), online at http:// 
evl.fi/EVLen.nsf/Documents/838DDBEF4A28712AC225730F001F7C67? 
OpenDocument&lang=EN (all Internet materials as visited June 23, 2010, 
and available in Clerk of Court’s case file). 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:churches.29


Cite as: 561 U. S. 742 (2010) 783 

Opinion of Alito, J. 

possession of guns in the home increases or decreases gun 
deaths and injuries. Id., at 11, 13–17. 

The right to keep and bear arms, however, is not the only 
constitutional right that has controversial public safety im
plications. All of the constitutional provisions that impose 
restrictions on law enforcement and on the prosecution of 
crimes fall into the same category. See, e. g., Hudson v. 
Michigan, 547 U. S. 586, 591 (2006) (“The exclusionary rule 
generates ‘substantial social costs,’ United States v. Leon, 
468 U. S. 897, 907 (1984), which sometimes include setting 
the guilty free and the dangerous at large”); Barker v. 
Wingo, 407 U. S. 514, 522 (1972) (reflecting on the serious 
consequences of dismissal for a speedy trial violation, which 
means “a defendant who may be guilty of a serious crime 
will go free”); Miranda v. Arizona, 384 U. S. 436, 517 (1966) 
(Harlan, J., dissenting); id., at 542 (White, J., dissenting) (ob
jecting that the Court’s rule “[i]n some unknown number of 
cases . . . will  return a killer, a rapist or other criminal to 
the streets . . . to repeat his crime”); Mapp, 367 U. S., at 
659. Municipal respondents cite no case in which we have 
refrained from holding that a provision of the Bill of Rights 
is binding on the States on the ground that the right at issue 
has disputed public safety implications. 

We likewise reject municipal respondents’ argument that 
we should depart from our established incorporation meth
odology on the ground that making the Second Amendment 
binding on the States and their subdivisions is inconsistent 
with principles of federalism and will stifle experimentation. 
Municipal respondents point out—quite correctly—that con
ditions and problems differ from locality to locality and that 
citizens in different jurisdictions have divergent views on the 
issue of gun control. Municipal respondents therefore urge 
us to allow state and local governments to enact any gun 
control law that they deem to be reasonable, including a com
plete ban on the possession of handguns in the home for self-
defense. Brief for Municipal Respondents 18–20, 23. 
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There is nothing new in the argument that, in order to 
respect federalism and allow useful state experimentation, a 
federal constitutional right should not be fully binding on the 
States. This argument was made repeatedly and eloquently 
by Members of this Court who rejected the concept of incor
poration and urged retention of the two-track approach to 
incorporation. Throughout the era of “selective incorpora
tion,” Justice Harlan in particular, invoking the values of fed
eralism and state experimentation, fought a determined 
rearguard action to preserve the two-track approach. See, 
e. g., Roth v. United States, 354 U. S. 476, 500–503 (1957) 
(Harlan, J., concurring in result in part and dissenting in 
part); Mapp, supra, at 678–680 (Harlan, J., dissenting); Gid
eon, 372 U. S., at 352 (Harlan, J., concurring); Malloy, 378 
U. S., at 14–33 (Harlan, J., dissenting); Pointer, 380 U. S., at 
408–409 (Harlan, J., concurring in result); Washington, 388 
U. S., at 23–24 (Harlan, J., concurring in result); Duncan, 391 
U. S., at 171–193 (Harlan, J., dissenting); Benton, 395 U. S., 
at 808–809 (Harlan, J., dissenting); Williams v. Florida, 399 
U. S. 78, 117 (1970) (Harlan, J., dissenting in part and concur
ring in result in part). 

Time and again, however, those pleas failed. Unless we 
turn back the clock or adopt a special incorporation test ap
plicable only to the Second Amendment, municipal respond
ents’ argument must be rejected. Under our precedents, if 
a Bill of Rights guarantee is fundamental from an American 
perspective, then, unless stare decisis counsels otherwise,30 

30 As noted above, see n. 13, supra, cases that predate the era of selec
tive incorporation held that the Grand Jury Clause of the Fifth Amend
ment and the Seventh Amendment’s civil jury requirement do not apply to 
the States. See Hurtado v. California, 110 U. S. 516 (1884) (indictment); 
Minneapolis & St. Louis R. Co. v. Bombolis, 241 U. S. 211 (1916) (civil jury). 

As a result of Hurtado, most States do not require a grand jury indict
ment in all felony cases, and many have no grand juries. See Dept. of 
Justice, Office of Justice Programs, Bureau of Justice Statistics, D. Rott
man & S. Strickland, State Court Organization 2004, pp. 213, 215–217 
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that guarantee is fully binding on the States and thus limits 
(but by no means eliminates) their ability to devise solutions 
to social problems that suit local needs and values. As 
noted by the 38 States that have appeared in this case as 
amici supporting petitioners, “[s]tate and local experimenta
tion with reasonable firearms regulations will continue under 
the Second Amendment.” Brief for State of Texas et al. 23. 

Municipal respondents and their amici complain that in
corporation of the Second Amendment right will lead to ex
tensive and costly litigation, but this argument applies with 
even greater force to constitutional rights and remedies that 
have already been held to be binding on the States. Con
sider the exclusionary rule. Although the exclusionary rule 
“is not an individual right,” Herring v. United States, 555 
U. S. 135, 141 (2009), but a “judicially created rule,” id., at 
139, this Court made the rule applicable to the States. See 
Mapp, supra, at 660. The exclusionary rule is said to result 
in “tens of thousands of contested suppression motions each 
year.” Stuntz, The Virtues and Vices of the Exclusionary 
Rule, 20 Harv. J. L. & Pub. Pol’y 443, 444 (1997). 

Municipal respondents assert that, although most state 
constitutions protect firearms rights, state courts have held 
that these rights are subject to “interest-balancing” and 
have sustained a variety of restrictions. Brief for Municipal 
Respondents 23–31. In Heller, however, we expressly re
jected the argument that the scope of the Second Amend
ment right should be determined by judicial interest bal
ancing, 554 U. S., at 633–635, and this Court decades ago 

(2006) (Table 38), online at http:// bjs.ojp.usdoj.gov/content/pub/pdf/ 
sco04.pdf. 

As a result of Bombolis, cases that would otherwise fall within the Sev
enth Amendment are now tried without a jury in state small claims courts. 
See, e. g., Cheung v. Eighth Judicial Dist. Court, 121 Nev. 867, 124 
P. 3d 550 (2005) (no right to jury trial in small claims court under Nevada 
Constitution). 
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abandoned “the notion that the Fourteenth Amendment ap
plies to the States only a watered-down, subjective version 
of the individual guarantees of the Bill of Rights,” Malloy, 
supra, at 10–11 (internal quotation marks omitted). 

As evidence that the Fourteenth Amendment has not his
torically been understood to restrict the authority of the 
States to regulate firearms, municipal respondents and sup
porting amici cite a variety of state and local firearms laws 
that courts have upheld. But what is most striking about 
their research is the paucity of precedent sustaining bans 
comparable to those at issue here and in Heller. Municipal 
respondents cite precisely one case (from the late 20th cen
tury) in which such a ban was sustained. See Brief for 
Municipal Respondents 26–27 (citing Kalodimos v. Morton 
Grove, 103 Ill. 2d 483, 470 N. E. 2d 266 (1984)); see also Reply 
Brief for Respondent NRA et al. 23, n. 7 (asserting that no 
other court has ever upheld a complete ban on the possession 
of handguns). It is important to keep in mind that Heller, 
while striking down a law that prohibited the possession of 
handguns in the home, recognized that the right to keep and 
bear arms is not “a right to keep and carry any weapon what
soever in any manner whatsoever and for whatever pur
pose.” 554 U. S., at 626. We made it clear in Heller that 
our holding did not cast doubt on such longstanding regula
tory measures as “prohibitions on the possession of firearms 
by felons and the mentally ill,” “laws forbidding the carrying 
of firearms in sensitive places such as schools and govern
ment buildings, or laws imposing conditions and qualifica
tions on the commercial sale of arms.” Id., at 626–627. We 
repeat those assurances here. Despite municipal respond
ents’ doomsday proclamations, incorporation does not imperil 
every law regulating firearms. 

Municipal respondents argue, finally, that the right to keep 
and bear arms is unique among the rights set out in the first 
eight Amendments “because the reason for codifying the 
Second Amendment (to protect the militia) differs from the 
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purpose (primarily, to use firearms to engage in self-defense) 
that is claimed to make the right implicit in the concept of 
ordered liberty.” Brief for Municipal Respondents 36–37. 
Municipal respondents suggest that the Second Amendment 
right differs from the rights heretofore incorporated because 
the latter were “valued for [their] own sake.” Id., at 33. 
But we have never previously suggested that incorporation 
of a right turns on whether it has intrinsic as opposed to 
instrumental value, and quite a few of the rights previously 
held to be incorporated—for example the right to counsel 
and the right to confront and subpoena witnesses—are 
clearly instrumental by any measure. Moreover, this con
tention repackages one of the chief arguments that we re
jected in Heller, i. e., that the scope of the Second Amend
ment right is defined by the immediate threat that led to the 
inclusion of that right in the Bill of Rights. In Heller, we 
recognized that the codification of this right was prompted 
by fear that the Federal Government would disarm and thus 
disable the militias, but we rejected the suggestion that the 
right was valued only as a means of preserving the militias. 
554 U. S., at 598–599. On the contrary, we stressed that the 
right was also valued because the possession of firearms was 
thought to be essential for self-defense. As we put it, self-
defense was “the central component of the right itself.” Id., 
at 599. 

V
 
A
 

We turn, finally, to the two dissenting opinions. Justice 
Stevens’ eloquent opinion covers ground already addressed, 
and therefore little need be added in response. Justice 
Stevens would “ ‘ground the prohibitions against state ac
tion squarely on due process, without intermediate reliance 
on any of the first eight Amendments.’ ” Post, at 865 (quoting 
Malloy, 378 U. S., at 24 (Harlan, J., dissenting)). The ques
tion presented in this case, in his view, “is whether the par
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ticular right asserted by petitioners applies to the States be
cause of the Fourteenth Amendment itself, standing on its 
own bottom.” Post, at 883. He would hold that “[t]he rights 
protected against state infringement by the Fourteenth 
Amendment’s Due Process Clause need not be identical in 
shape or scope to the rights protected against Federal Gov
ernment infringement by the various provisions of the Bill 
of Rights.” Post, at 866. 

As we have explained, the Court, for the past half century, 
has moved away from the two-track approach. If we were 
now to accept Justice Stevens’ theory across the board, 
decades of decisions would be undermined. We assume that 
this is not what is proposed. What is urged instead, it ap
pears, is that this theory be revived solely for the individual 
right that Heller recognized, over vigorous dissents. 

The relationship between the Bill of Rights’ guarantees 
and the States must be governed by a single, neutral princi
ple. It is far too late to exhume what Justice Brennan, writ
ing for the Court 46 years ago, derided as “the notion that 
the Fourteenth Amendment applies to the States only a 
watered-down, subjective version of the individual guaran
tees of the Bill of Rights.” Malloy, supra, at 10–11 (inter
nal quotation marks omitted). 

B 

Justice Breyer’s dissent makes several points to which 
we briefly respond. To begin, while there is certainly room 
for disagreement about Heller’s analysis of the history of 
the right to keep and bear arms, nothing written since 
Heller persuades us to reopen the question there decided. 
Few other questions of original meaning have been as thor
oughly explored. 

Justice Breyer’s conclusion that the Fourteenth Amend
ment does not incorporate the right to keep and bear arms 
appears to rest primarily on four factors: First, “there is no 
popular consensus” that the right is fundamental, post, at 
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920; second, the right does not protect minorities or persons 
neglected by those holding political power, post, at 921–922; 
third, incorporation of the Second Amendment right would 
“amount to a significant incursion on a traditional and impor
tant area of state concern, altering the constitutional rela
tionship between the States and the Federal Government” 
and preventing local variations, ibid.; and fourth, deter
mining the scope of the Second Amendment right in cases 
involving state and local laws will force judges to answer 
difficult empirical questions regarding matters that are out
side their area of expertise, post, at 922–927. Even if we be
lieved that these factors were relevant to the incorporation 
inquiry, none of these factors undermines the case for incor
poration of the right to keep and bear arms for self-defense. 

First, we have never held that a provision of the Bill of 
Rights applies to the States only if there is a “popular con
sensus” that the right is fundamental, and we see no basis 
for such a rule. But in this case, as it turns out, there is 
evidence of such a consensus. An amicus brief submitted 
by 58 Members of the Senate and 251 Members of the House 
of Representatives urges us to hold that the right to keep 
and bear arms is fundamental. See Brief for Senator Kay 
Bailey Hutchison et al. 4. Another brief submitted by 38 
States takes the same position. Brief for State of Texas 
et al. 6. 

Second, petitioners and many others who live in high-
crime areas dispute the proposition that the Second Amend
ment right does not protect minorities and those lacking po
litical clout. The plight of Chicagoans living in high-crime 
areas was recently highlighted when two Illinois legislators 
representing Chicago districts called on the Governor to de
ploy the Illinois National Guard to patrol the City’s streets.31 

The legislators noted that the number of Chicago homicide 
victims during the current year equaled the number of 

31 See Mack & Burnette, 2 Lawmakers to Quinn: Send the Guard to 
Chicago, Chicago Tribune, Apr. 26, 2010, p. 6. 
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American soldiers killed during that same period in Afghani
stan and Iraq and that 80% of the Chicago victims were 
black.32 Amici supporting incorporation of the right to 
keep and bear arms contend that the right is especially im
portant for women and members of other groups that may 
be especially vulnerable to violent crime.33 If, as petitioners 
believe, their safety and the safety of other law-abiding 
members of the community would be enhanced by the pos
session of handguns in the home for self-defense, then the 
Second Amendment right protects the rights of minorities 
and other residents of high-crime areas whose needs are not 
being met by elected public officials. 

Third, Justice Breyer is correct that incorporation of 
the Second Amendment right will to some extent limit the 
legislative freedom of the States, but this is always true 
when a Bill of Rights provision is incorporated. Incorpora
tion always restricts experimentation and local variations, 
but that has not stopped the Court from incorporating virtu
ally every other provision of the Bill of Rights. “[T]he en
shrinement of constitutional rights necessarily takes certain 
policy choices off the table.” Heller, 554 U. S., at 636. This 
conclusion is no more remarkable with respect to the Second 
Amendment than it is with respect to all the other limita
tions on state power found in the Constitution. 

Finally, Justice Breyer is incorrect that incorporation 
will require judges to assess the costs and benefits of fire

32 Janssen & Knowles, Send in Troops? Chicago Sun-Times, Apr. 26, 
2010, p. 2; see also Brief for NAACP Legal Defense & Educational Fund, 
Inc., as Amicus Curiae 5, n. 4 (stating that in 2008, almost three out of 
every four homicide victims in Chicago were African-Americans); id., at 
5–6 (noting that “each year [in Chicago], many times more African Ameri
cans are murdered by assailants wielding guns than were killed during 
the Colfax massacre” (footnote omitted)). 

33 See Brief for Women State Legislators et al. 9–10, 14–15; Brief for 
Jews for the Preservation of Firearms Ownership 3–4; see also Brief 
for Pink Pistols et al. in District of Columbia v. Heller, O. T. 2007, 
No. 07–290, pp. 5–11. 
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arms restrictions and thus to make difficult empirical judg
ments in an area in which they lack expertise. As we have 
noted, while his opinion in Heller recommended an interest-
balancing test, the Court specifically rejected that sugges
tion. See supra, at 785–786. “The very enumeration of the 
right takes out of the hands of government—even the Third 
Branch of Government—the power to decide on a case-by
case basis whether the right is really worth insisting upon.” 
Heller, supra, at 634. 

* * * 

In Heller, we held that the Second Amendment protects 
the right to possess a handgun in the home for the purpose of 
self-defense. Unless considerations of stare decisis counsel 
otherwise, a provision of the Bill of Rights that protects 
a right that is fundamental from an American perspective 
applies equally to the Federal Government and the States. 
See Duncan, 391 U. S., at 149, and n. 14. We therefore hold 
that the Due Process Clause of the Fourteenth Amendment 
incorporates the Second Amendment right recognized in 
Heller. The judgment of the Court of Appeals is reversed, 
and the case is remanded for further proceedings. 

It is so ordered. 

Justice Scalia, concurring. 

I join the Court’s opinion. Despite my misgivings about 
substantive due process as an original matter, I have acqui
esced in the Court’s incorporation of certain guarantees in 
the Bill of Rights “because it is both long established and 
narrowly limited.” Albright v. Oliver, 510 U. S. 266, 275 
(1994) (Scalia, J., concurring). This case does not require 
me to reconsider that view, since straightforward application 
of settled doctrine suffices to decide it. 

I write separately only to respond to some aspects of Jus

tice Stevens’ dissent. Not that aspect which disagrees 
with the majority’s application of our precedents to this case, 
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which is fully covered by the Court’s opinion. But much of 
what Justice Stevens writes is a broad condemnation of 
the theory of interpretation which underlies the Court’s 
opinion, a theory that makes the traditions of our people par
amount. He proposes a different theory, which he claims is 
more “cautiou[s]” and respectful of proper limits on the judi
cial role. Post, at 912. It is that claim I wish to address. 

I
 
A
 

After stressing the substantive dimension of what he has 
renamed the “liberty clause,” post, at 861–864,1 

Justice Ste

vens proceeds to urge readoption of the theory of incorpora
tion articulated in Palko v. Connecticut, 302 U. S. 319, 325 
(1937), see post, at 871–877. But in fact he does not favor ap
plication of that theory at all. For whether Palko requires 
only that “a fair and enlightened system of justice would be 
impossible without” the right sought to be incorporated, 302 
U. S., at 325, or requires in addition that the right be rooted 
in the “traditions and conscience of our people,” ibid. (inter
nal quotation marks omitted), many of the rights Justice 
Stevens thinks are incorporated could not pass muster 
under either test: abortion, post, at 864 (citing Planned Par
enthood of Southeastern Pa. v. Casey, 505 U. S. 833, 847 
(1992)); homosexual sodomy, post, at 873 (citing Lawrence v. 
Texas, 539 U. S. 558, 572 (2003)); the right to have excluded 
from criminal trials evidence obtained in violation of the 
Fourth Amendment, post, at 875 (citing Mapp v. Ohio, 367 
U. S. 643, 650, 655–657 (1961)); and the right to teach one’s 

1 I do not entirely understand Justice Stevens’ renaming of the Due 
Process Clause. What we call it, of course, does not change what the 
Clause says, but shorthand should not obscure what it says. Accepting 
for argument’s sake the shift in emphasis—from avoiding certain depriva
tions without that “process” which is “due,” to avoiding the deprivations 
themselves—the Clause applies not just to deprivations of “liberty,” but 
also to deprivations of “life” and even “property.” 
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children foreign languages, post, at 864 (citing Meyer v. Ne
braska, 262 U. S. 390, 399–403 (1923)), among others. 

That Justice Stevens is not applying any version of 
Palko is clear from comparing, on the one hand, the rights 
he believes are covered, with, on the other hand, his conclu
sion that the right to keep and bear arms is not covered. 
Rights that pass his test include not just those “relating to 
marriage, procreation, contraception, family relationships, 
and child rearing and education,” but also rights against 
“[g]overnment action that shocks the conscience, pointlessly 
infringes settled expectations, trespasses into sensitive pri
vate realms or life choices without adequate justification, [or] 
perpetrates gross injustice.” Post, at 879 (internal quotation 
marks omitted). Not all such rights are in, however, since 
only “some fundamental aspects of personhood, dignity, and 
the like” are protected, post, at 880 (emphasis added). Ex
actly what is covered is not clear. But whatever else is in, 
he knows that the right to keep and bear arms is out, despite 
its being as “deeply rooted in this Nation’s history and tradi
tion,” Washington v. Glucksberg, 521 U. S. 702, 721 (1997) 
(internal quotation marks omitted), as a right can be, see 
District of Columbia v. Heller, 554 U. S. 570, 593–595, 599, 
603, 614–616 (2008). I can find no other explanation for such 
certitude except that Justice Stevens, despite his for
swearing of “personal and private notions,” post, at 878 (in
ternal quotation marks omitted), deeply believes it should 
be out. 

The subjective nature of Justice Stevens’ standard is 
also apparent from his claim that it is the courts’ preroga
tive—indeed their duty—to update the Due Process Clause 
so that it encompasses new freedoms the Framers were too 
narrowminded to imagine, post, at 875–877, and n. 21. 
Courts, he proclaims, must “do justice to [the Clause’s] ur
gent call and its open texture” by exercising the “interpre
tive discretion the latter embodies.” Post, at 877. (Why the 
people are not up to the task of deciding what new rights to 
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protect, even though it is they who are authorized to make 
changes, see U. S. Const., Art. V, is never explained.2) And 
it would be “judicial abdication” for a judge to “tur[n] his 
back” on his task of determining what the Fourteenth 
Amendment covers by “outsourc[ing]” the job to “historical 
sentiment,” post, at 876, 877—that is, by being guided by what 
the American people throughout our history have thought. 
It is only we judges, exercising our “own reasoned judgment,” 
post, at 872, who can be entrusted with deciding the Due Proc
ess Clause’s scope—which rights serve the Amendment’s 
“central values,” post, at 880—which basically means picking 
the rights we want to protect and discarding those we do not. 

B 

Justice Stevens resists this description, insisting that 
his approach provides plenty of “guideposts” and “con
straints” to keep courts from “injecting excessive subjectiv
ity” into the process.3 Post, at 877, 878. Plenty indeed—and 

2 
Justice Stevens insists that he would not make courts the sole inter

preters of the “liberty clause”; he graciously invites “[a]ll Americans” to 
ponder what the Clause means to them today. Post, at 877, n. 22. The 
problem is that in his approach the people’s ponderings do not matter, 
since whatever the people decide, courts have the last word. 

3 
Justice Breyer is not worried by that prospect. His interpretive 

approach applied to incorporation of the Second Amendment includes con
sideration of such factors as “the extent to which incorporation will fur
ther other, perhaps more basic, constitutional aims; and the extent to 
which incorporation will advance or hinder the Constitution’s structural 
aims”; whether recognizing a particular right will “further the Constitu
tion’s effort to ensure that the government treats each individual with 
equal respect” or will “help maintain the democratic form of government”; 
whether it is “inconsistent . . . with the  Constitution’s efforts to create 
governmental institutions well suited to the carrying out of its constitu
tional promises”; whether it fits with “the Framers’ basic reason for believ
ing the Court ought to have the power of judicial review”; courts’ compara
tive advantage in answering empirical questions that may be involved in 
applying the right; and whether there is a “strong offsetting justification” 
for removing a decision from the democratic process. Post, at 918, 922– 
927 (dissenting opinion). 
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that alone is a problem. The ability of omnidirectional 
guideposts to constrain is inversely proportional to their 
number. But even individually, each lodestar or limitation 
he lists either is incapable of restraining judicial whimsy or 
cannot be squared with the precedents he seeks to preserve. 

He begins with a brief nod to history, post, at 877–878, 
but as he has just made clear, he thinks historical inquiry 
unavailing, post, at 874–877. Moreover, trusting the mean
ing of the Due Process Clause to what has historically been 
protected is circular, see post, at 875–876, since that would 
mean no new rights could get in. 

Justice Stevens moves on to the “most basic” constraint 
on subjectivity his theory offers: that he would “esche[w] at
tempts to provide any all-purpose, top-down, totalizing the
ory of ‘liberty.’ ” Post, at 878. The notion that the absence 
of a coherent theory of the Due Process Clause will somehow 
curtail judicial caprice is at war with reason. Indetermi
nacy means opportunity for courts to impose whatever rule 
they like; it is the problem, not the solution. The idea that 
interpretive pluralism would reduce courts’ ability to impose 
their will on the ignorant masses is not merely naive, but 
absurd. If there are no right answers, there are no wrong 
answers either. 

Justice Stevens also argues that requiring courts to 
show “respect for the democratic process” should serve as a 
constraint. Post, at 880. That is true, but Justice Ste

vens would have them show respect in an extraordinary 
manner. In his view, if a right “is already being given care
ful consideration in, and subjected to ongoing calibration by, 
the States, judicial enforcement may not be appropriate.” 
Ibid. In other words, a right, such as the right to keep and 
bear arms, that has long been recognized but on which the 
States are considering restrictions, apparently deserves less 
protection, while a privilege the political branches (instru
ments of the democratic process) have withheld entirely and 
continue to withhold, deserves more. That topsy-turvy ap
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proach conveniently accomplishes the objective of ensuring 
that the rights this Court held protected in Casey, Lawrence, 
and other such cases fit the theory—but at the cost of insult
ing rather than respecting the democratic process. 

The next constraint Justice Stevens suggests is harder 
to evaluate. He describes as “an important tool for guiding 
judicial discretion” “sensitivity to the interaction between 
the intrinsic aspects of liberty and the practical realities of 
contemporary society.” Post, at 880. I cannot say whether 
that sensitivity will really guide judges because I have no 
idea what it is. Is it some sixth sense instilled in judges 
when they ascend to the bench? Or does it mean judges are 
more constrained when they agonize about the cosmic con
flict between liberty and its potentially harmful conse
quences? Attempting to give the concept more precision, 
Justice Stevens explains that “sensitivity is an aspect of a 
deeper principle: the need to approach our work with humil
ity and caution.” Post, at 881. Both traits are undeniably 
admirable, though what relation they bear to sensitivity is a 
mystery. But it makes no difference, for the first case Jus

tice Stevens cites in support, see ibid., Casey, 505 U. S., at 
849, dispels any illusion that he has a meaningful form of 
judicial modesty in mind. 

Justice Stevens offers no examples to illustrate the next 
constraint: stare decisis, post, at 881. But his view of it is 
surely not very confining, since he holds out as a “canonical” 
exemplar of the proper approach, see post, at 873, 909, Law
rence, which overruled a case decided a mere 17 years ear
lier, Bowers v. Hardwick, 478 U. S. 186 (1986), see 539 U. S., 
at 578 (it “was not correct when it was decided, and it is not 
correct today”). Moreover, Justice Stevens would apply 
that constraint unevenly: He apparently approves those War
ren Court cases that adopted jot-for-jot incorporation of pro
cedural protections for criminal defendants, post, at 868, but 
would abandon those Warren Court rulings that undercut his 
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approach to substantive rights, on the basis that we have 
“cut back” on cases from that era before, post, at 869. 

Justice Stevens also relies on the requirement of a 
“careful description of the asserted fundamental liberty in
terest” to limit judicial discretion. Post, at 882 (internal 
quotation marks omitted). I certainly agree with that re
quirement, see Reno v. Flores, 507 U. S. 292, 302 (1993), 
though some cases Justice Stevens approves have not ap
plied it seriously, see, e. g., Lawrence, supra, at 562 (“The 
instant case involves liberty of the person both in its spatial 
and in its more transcendent dimensions”). But if the “care
ful description” requirement is used in the manner we have 
hitherto employed, then the enterprise of determining the 
Due Process Clause’s “conceptual core,” post, at 879, is a 
waste of time. In the cases he cites we sought a careful, 
specific description of the right at issue in order to determine 
whether that right, thus narrowly defined, was fundamen
tal. See, e. g., Glucksberg, 521 U. S., at 722–728; Reno, 
supra, at 302–306; Collins v. Harker Heights, 503 U. S. 115, 
125–129 (1992); Cruzan v. Director, Mo. Dept. of Health, 497 
U. S. 261, 269–279 (1990); see also Vacco v. Quill, 521 U. S. 
793, 801–808 (1997). The threshold step of defining the as
serted right with precision is entirely unnecessary, however, 
if (as Justice Stevens maintains) the “conceptual core” of 
the “liberty clause,” post, at 879, includes a number of capa
cious, hazily defined categories. There is no need to define 
the right with much precision in order to conclude that it 
pertains to the plaintiff ’s “ability independently to define 
[his] identity,” his “right to make certain unusually impor
tant decisions that will affect his own, or his family’s, des
tiny,” or some aspect of his “[s]elf-determination, bodily in
tegrity, freedom of conscience, intimate relationships, 
political equality, dignity [or] respect.” Post, at 879, 880 (in
ternal quotation marks omitted). Justice Stevens must 
therefore have in mind some other use for the careful
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description requirement—perhaps just as a means of ensur
ing that courts “procee[d] slowly and incrementally,” post, 
at 881. But that could be achieved just as well by having 
them draft their opinions in longhand.4 

II 

If Justice Stevens’ account of the constraints of his ap
proach did not demonstrate that they do not exist, his appli
cation of that approach to the case before us leaves no doubt. 
He offers several reasons for concluding that the Second 
Amendment right to keep and bear arms is not fundamental 
enough to be applied against the States.5 None is persua
sive, but more pertinent to my purpose, each is either intrin
sically indeterminate, would preclude incorporation of rights 
we have already held incorporated, or both. His approach 

4 After defending the careful-description criterion, Justice Stevens 
quickly retreats and cautions courts not to apply it too stringently. Post, 
at 882. Describing a right too specifically risks robbing it of its “universal 
valence and a moral force it might otherwise have,” ibid., and “loads the 
dice against its recognition,” post, at 882, n. 25 (internal quotation marks 
omitted). That must be avoided, since it endangers rights Justice Ste

vens does like. See ibid. (discussing Lawrence v. Texas, 539 U. S. 558 
(2003)). To make sure those rights get in, we must leave leeway in our 
description, so that a right that has not itself been recognized as funda
mental can ride the coattails of one that has been. 

5 
Justice Stevens claims that I mischaracterize his argument by refer

ring to the Second Amendment right to keep and bear arms, instead of 
“the interest in keeping a firearm of one’s choosing in the home,” the 
right he says petitioners assert. Post, at 894, n. 36. But it is precisely 
the “Second Amendment right to keep and bear arms” that petitioners 
argue is incorporated by the Due Process Clause. See, e. g., Pet. for 
Cert. i. Under Justice Stevens’ own approach, that should end the 
matter. See post, at 882 (“[W]e must pay close attention to the precise 
liberty interest the litigants have asked us to vindicate”). In any event, 
the demise of watered-down incorporation, see ante, at 765–766, means 
that we no longer subdivide Bill of Rights guarantees into their theoretical 
components, only some of which apply to the States. The First Amend
ment freedom of speech is incorporated—not the freedom to speak on Fri
days, or to speak about philosophy. 
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therefore does nothing to stop a judge from arriving at any 
conclusion he sets out to reach. 

Justice Stevens begins with the odd assertion that 
“firearms have a fundamentally ambivalent relationship to 
liberty,” since sometimes they are used to cause (or some
times accidentally produce) injury to others. Post, at 891. 
The source of the rule that only nonambivalent liberties de
serve due process protection is never explained—proof that 
judges applying Justice Stevens’ approach can add new 
elements to the test as they see fit. The criterion, more
over, is inherently manipulable. Surely Justice Stevens 
does not mean that the Clause covers only rights that have 
zero harmful effect on anyone. Otherwise even the First 
Amendment is out. Maybe what he means is that the right 
to keep and bear arms imposes too great a risk to others’ 
physical well-being. But as the plurality explains, ante, at 
782–783, other rights we have already held incorporated pose 
similarly substantial risks to public safety. In all events, 
Justice Stevens supplies neither a standard for how severe 
the impairment on others’ liberty must be for a right to 
be disqualified, nor (of course) any method of measuring the 
severity. 

Justice Stevens next suggests that the Second Amend
ment right is not fundamental because it is “different in 
kind” from other rights we have recognized. Post, at 893. 
In one respect, of course, the right to keep and bear arms is 
different from some other rights we have held the Clause 
protects and he would recognize: It is deeply grounded in 
our Nation’s history and tradition. But Justice Stevens 
has a different distinction in mind: Even though he does “not 
doubt for a moment that many Americans . . . see [firearms] 
as critical to their way of life as well as to their security,” he 
pronounces that owning a handgun is not “critical to leading 
a life of autonomy, dignity, or political equality.” 6 Ibid. 

6 
Justice Stevens goes a step further still, suggesting that the right 

to keep and bear arms is not protected by the “liberty clause” because it 
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Who says? Deciding what is essential to an enlightened, 
liberty-filled life is an inherently political, moral judgment— 
the antithesis of an objective approach that reaches conclu
sions by applying neutral rules to verifiable evidence.7 

No determination of what rights the Constitution of the 
United States covers would be complete, of course, without 
a survey of what other countries do. Post, at 895–896. 
When it comes to guns, Justice Stevens explains, our Na
tion is already an outlier among “advanced democracies”; not 
even our “oldest allies” protect as robust a right as we do, 
and we should not widen the gap. Ibid. Never mind that 
he explains neither which countries qualify as “advanced de
mocracies” nor why others are irrelevant. For there is an 
even clearer indication that this criterion lets judges pick 
which rights States must respect and those they can ignore: 
As the plurality shows, ante, at 781–782, and nn. 28–29, this 
follow-the-foreign-crowd requirement would foreclose rights 

is not really a liberty at all, but a “property right.” Post, at 894. Never 
mind that the right to bear arms sounds mighty like a liberty; and never 
mind that the “liberty clause” is really a Due Process Clause which explic
itly protects “property,” see United States v. Carlton, 512 U. S. 26, 41–42 
(1994) (Scalia, J., concurring in judgment). Justice Stevens’ theory 
cannot explain why the Takings Clause, which unquestionably protects 
property, has been incorporated, see Chicago, B. & Q. R. Co. v. Chicago, 
166 U. S. 226, 241 (1897), in a decision he appears to accept, post, at 
871, n. 14. 

7 As Justice Stevens notes, see post, at 906–907, I accept as a matter 
of stare decisis the requirement that to be fundamental for purposes of 
the Due Process Clause, a right must be “implicit in the concept of ordered 
liberty,” Lawrence, supra, at 593, n. 3 (Scalia, J., dissenting) (internal 
quotation marks omitted). But that inquiry provides infinitely less scope 
for judicial invention when conducted under the Court’s approach, since 
the field of candidates is immensely narrowed by the prior requirement 
that a right be rooted in this country’s traditions. Justice Stevens, on 
the other hand, is free to scan the universe for rights that he thinks “im
plicit in the concept,” etc. The point Justice Stevens makes here is 
merely one example of his demand that a historical approach to the Consti
tution prove itself, not merely much better than his in restraining judicial 
invention, but utterly perfect in doing so. See Part III, infra. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 742 (2010) 801 

Scalia, J., concurring 

that we have held (and Justice Stevens accepts) are in
corporated, but that other “advanced” nations do not rec
ognize—from the exclusionary rule to the Establishment 
Clause. A judge applying Justice Stevens’ approach 
must either throw all of those rights overboard or, as cases 
Justice Stevens approves have done in considering unenu
merated rights, simply ignore foreign law when it under
mines the desired conclusion, see, e. g., Casey, 505 U. S. 833 
(making no mention of foreign law). 

Justice Stevens also argues that since the right to keep 
and bear arms was codified for the purpose of “prevent[ing] 
elimination of the militia,” it should be viewed as “ ‘a federal
ism provision’ ” logically incapable of incorporation. Post, at 
897 (quoting Elk Grove Unified School Dist. v. Newdow, 542 
U. S. 1, 45 (2004) (Thomas, J., concurring in judgment); some 
internal quotation marks omitted). This criterion, too, evi
dently applies only when judges want it to. The opinion 
Justice Stevens quotes for the “federalism provision” 
principle, Justice Thomas’s concurrence in Newdow, argued 
that incorporation of the Establishment Clause “makes little 
sense” because that Clause was originally understood as a 
limit on congressional interference with state establishments 
of religion. Id., at 49–51. Justice Stevens, of course, has 
no problem with applying the Establishment Clause to the 
States. See, e. g., id., at 8, n. 4 (opinion for the Court by 
Stevens, J.) (acknowledging that the Establishment Clause 
“appl[ies] to the States by incorporation into the Fourteenth 
Amendment”). While he insists that Clause is not a “feder
alism provision,” post, at 897, n. 40, he does not explain why 
it is not, but the right to keep and bear arms is (even though 
only the latter refers to a “right of the people”). The “feder
alism” argument prevents the incorporation of only certain 
rights. 

Justice Stevens next argues that even if the right to 
keep and bear arms is “deeply rooted in some important 
senses,” the roots of States’ efforts to regulate guns run just 
as deep. Post, at 899 (internal quotation marks omitted). 
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But this too is true of other rights we have held incorpo
rated. No fundamental right—not even the First Amend
ment—is absolute. The traditional restrictions go to show 
the scope of the right, not its lack of fundamental character. 
At least that is what they show (Justice Stevens would 
agree) for other rights. Once again, principles are applied 
selectively. 

Justice Stevens’ final reason for rejecting incorporation 
of the Second Amendment reveals, more clearly than any of 
the others, the game that is afoot. Assuming that there is 
a “plausible constitutional basis” for holding that the right to 
keep and bear arms is incorporated, he asserts that we ought 
not to do so for prudential reasons. Post, at 902. Even if 
we had the authority to withhold rights that are within the 
Constitution’s command (and we assuredly do not), two of 
the reasons Justice Stevens gives for abstention show just 
how much power he would hand to judges. The States’ 
“right to experiment” with solutions to the problem of gun 
violence, he says, is at its apex here because “the best solu
tion is far from clear.” Post, at 902–903 (internal quotation 
marks omitted). That is true of most serious social prob
lems—whether, for example, “the best solution” for rampant 
crime is to admit confessions unless they are affirmatively 
shown to have been coerced, but see Miranda v. Arizona, 
384 U. S. 436, 444–445 (1966), or to permit jurors to impose 
the death penalty without a requirement that they be free 
to consider “any relevant mitigating factor,” see Eddings v. 
Oklahoma, 455 U. S. 104, 112 (1982), which in turn leads to 
the conclusion that defense counsel has provided inadequate 
defense if he has not conducted a “reasonable investigation” 
into potentially mitigating factors, see, e. g., Wiggins v. 
Smith, 539 U. S. 510, 534 (2003), inquiry into which question 
tends to destroy any prospect of prompt justice, see, e. g., 
Wong v. Belmontes, 558 U. S. 15 (2009) (per curiam) (re
versing grant of habeas relief for sentencing on a crime com
mitted in 1981). The obviousness of the optimal answer is 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 742 (2010) 803 

Scalia, J., concurring 

in the eye of the beholder. The implication of Justice Ste

vens’ call for abstention is that if We The Court conclude 
that They The People’s answers to a problem are silly, we 
are free to “interven[e],” post, at 902, but if we too are uncer
tain of the right answer, or merely think the States may be 
on to something, we can loosen the leash. 

A second reason Justice Stevens says we should abstain 
is that the States have shown they are “capable” of protect
ing the right at issue, and if anything have protected it too 
much. Post, at 904. That reflects an assumption that judges 
can distinguish between a proper democratic decision to 
leave things alone (which we should honor), and a case of 
democratic market failure (which we should step in to cor
rect). I would not—and no judge should—presume to have 
that sort of omniscience, which seems to me far more “arro
gant,” post, at 896, than confining courts’ focus to our own 
national heritage. 

III 

Justice Stevens’ response to this concurrence, post, at 
906–911, makes the usual rejoinder of “living Constitution” 
advocates to the criticism that it empowers judges to eliminate 
or expand what the people have prescribed: The traditional, 
historically focused method, he says, reposes discretion in 
judges as well.8 Historical analysis can be difficult; it some
times requires resolving threshold questions, and making nu

8 
Justice Stevens also asserts that his approach is “more faithful to 

this Nation’s constitutional history” and to “the values and commitments 
of the American people, as they stand today,” post, at 909. But what he 
asserts to be the proof of this is that his approach aligns (no surprise) with 
those cases he approves (and dubs “canonical,” ibid.). Cases he disfavors 
are discarded as “hardly bind[ing]” “excesses,” post, at 869, or less “endur
ing,” post, at 873, n. 16. Not proven. Moreover, whatever relevance Jus

tice Stevens ascribes to current “values and commitments of the Ameri
can people” (and that is unclear, see post, at 903–904, n. 47), it is hard to 
see how it shows fidelity to them that he disapproves a different subset of 
old cases than the Court does. 
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anced judgments about which evidence to consult and how 
to interpret it. 

I will stipulate to that.9 But the question to be decided 
is not whether the historically focused method is a per
fect means of restraining aristocratic judicial Constitution-
writing; but whether it is the best means available in an 
imperfect world. Or indeed, even more narrowly than that: 
whether it is demonstrably much better than what Justice 
Stevens proposes. I think it beyond all serious dispute 
that it is much less subjective, and intrudes much less 
upon the democratic process. It is less subjective because 
it depends upon a body of evidence susceptible of reasoned 
analysis rather than a variety of vague ethico-political First 
Principles whose combined conclusion can be found to point 
in any direction the judges favor. In the most controversial 
matters brought before this Court—for example, the con
stitutionality of prohibiting abortion, assisted suicide, or 
homosexual sodomy, or the constitutionality of the death 
penalty—any historical methodology, under any plausible 
standard of proof, would lead to the same conclusion.10 

Moreover, the methodological differences that divide histori
ans, and the varying interpretive assumptions they bring to 
their work, post, at 907–908, are nothing compared to the 
differences among the American people (though perhaps not 
among graduates of prestigious law schools) with regard to 
the moral judgments Justice Stevens would have courts 
pronounce. And whether or not special expertise is needed 

9 That is not to say that every historical question on which there is room 
for debate is indeterminate, or that every question on which historians 
disagree is equally balanced. Cf. post, at 907–908. For example, the his
torical analysis of the principal dissent in Heller is as valid as the Court’s 
only in a two-dimensional world that conflates length and depth. 

10 By the way, Justice Stevens greatly magnifies the difficulty of a 
historical approach by suggesting that it was my burden in Lawrence to 
show the “ancient roots of proscriptions against sodomy,” post, at 908 (in
ternal quotation marks omitted). Au contraire, it was his burden (in the 
opinion he joined) to show the ancient roots of the right of sodomy. 
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to answer historical questions, judges most certainly have 
no “comparative . . . advantage,” post, at 880 (internal quota
tion marks omitted), in resolving moral disputes. What is 
more, his approach would not eliminate, but multiply, the 
hard questions courts must confront, since he would not re
place history with moral philosophy, but would have courts 
consider both. 

And the Court’s approach intrudes less upon the demo
cratic process because the rights it acknowledges are those 
established by a constitutional history formed by democratic 
decisions; and the rights it fails to acknowledge are left to 
be democratically adopted or rejected by the people, with 
the assurance that their decision is not subject to judicial 
revision. Justice Stevens’ approach, on the other hand, 
deprives the people of that power, since whatever the Con
stitution and laws may say, the list of protected rights will 
be whatever courts wish it to be. After all, he notes, the 
people have been wrong before, post, at 910, and courts may 
conclude they are wrong in the future. Justice Stevens 
abhors a system in which “majorities or powerful interest 
groups always get their way,” post, at 911, but replaces it 
with a system in which unelected and life-tenured judges 
always get their way. That such usurpation is effected un
abashedly, see post, at 908—with “the judge’s cards . . . laid 
on the table,” ibid.—makes it even worse. In a vibrant de
mocracy, usurpation should have to be accomplished in the 
dark. It is Justice Stevens’ approach, not the Court’s, 
that puts democracy in peril. 

Justice Thomas, concurring in part and concurring in 
the judgment. 

I agree with the Court that the Fourteenth Amendment 
makes the right to keep and bear arms set forth in the 
Second Amendment “fully applicable to the States.” Ante, 
at 750. I write separately because I believe there is a more 
straightforward path to this conclusion, one that is more 
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faithful to the Fourteenth Amendment’s text and history. I 
therefore do not join Parts II–C, IV, and V of the principal 
opinion. 

Applying what is now a well-settled test, the Court con
cludes that the right to keep and bear arms applies to the 
States through the Fourteenth Amendment’s Due Process 
Clause because it is “fundamental” to the American “scheme 
of ordered liberty,” ante, at 767 (citing Duncan v. Louisiana, 
391 U. S. 145, 149 (1968)), and “ ‘deeply rooted in this Nation’s 
history and tradition,’ ” ante, at 767 (quoting Washington v. 
Glucksberg, 521 U. S. 702, 721 (1997)). I agree with that de
scription of the right. But I cannot agree that it is enforce
able against the States through a Clause that speaks only to 
“process.” Instead, the right to keep and bear arms is a 
privilege of American citizenship that applies to the States 
through the Fourteenth Amendment’s Privileges or Immuni
ties Clause. 

I 

In District of Columbia v. Heller, 554 U. S. 570 (2008), this 
Court held that the Second Amendment protects an individ
ual right to keep and bear arms for the purpose of self-
defense, striking down a District of Columbia ordinance that 
banned the possession of handguns in the home. Id., at 635. 
The question in this case is whether the Constitution pro
tects that right against abridgment by the States. 

As the Court explains, if this case were litigated before 
the Fourteenth Amendment’s adoption in 1868, the answer to 
that question would be simple. In Barron ex rel. Tiernan v. 
Mayor of Baltimore, 7 Pet. 243 (1833), this Court held that 
the Bill of Rights applied only to the Federal Government. 
Writing for the Court, Chief Justice Marshall recalled that 
the founding generation added the first eight Amendments 
to the Constitution in response to Antifederalist concerns 
regarding the extent of federal—not state—power, and held 
that if “the framers of these amendments [had] intended 
them to be limitations on the powers of the state govern
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ments,” “they would have declared this purpose in plain and 
intelligible language.” Id., at 250. Finding no such lan
guage in the Bill of Rights, Chief Justice Marshall held that 
it did not in any way restrict state authority. Id., at 248– 
250; see Lessee of Livingston v. Moore, 7 Pet. 469, 551–552 
(1833) (reaffirming Barron’s holding); Permoli v. Municipal
ity No.  1 of New Orleans,  3 How. 589, 609–610 (1845) (same). 

Nearly three decades after Barron, the Nation was splin
tered by a civil war fought principally over the question of 
slavery. As was evident to many throughout our Nation’s 
early history, slavery, and the measures designed to protect 
it, were irreconcilable with the principles of equality, govern
ment by consent, and inalienable rights proclaimed by the 
Declaration of Independence and embedded in our constitu
tional structure. See, e. g., 3 Records of the Federal Con
vention of 1787, p. 212 (M. Farrand ed. 1911) (remarks of 
Luther Martin) (“[S]lavery is inconsistent with the genius of 
republicanism, and has a tendency to destroy those principles 
on which it is supported, as it lessens the sense of the equal 
rights of mankind” (emphasis deleted)); A. Lincoln, Speech 
at Peoria, Ill. (Oct. 16, 1854), reprinted in 2 The Collected 
Works of Abraham Lincoln 266 (R. Basler ed. 1953) (“[N]o 
man is good enough to govern another man, without that 
other’s consent. I say this is the leading principle—the 
sheet anchor of American republicanism. . . . Now the rela
tion of masters and slaves is, pro tanto, a total violation of 
this principle”). 

After the war, a series of constitutional amendments were 
adopted to repair the Nation from the damage slavery had 
caused. The provision at issue here, § 1 of the Fourteenth 
Amendment, significantly altered our system of government. 
The first sentence of that section provides that “[a]ll persons 
born or naturalized in the United States and subject to the 
jurisdiction thereof, are citizens of the United States and of 
the State wherein they reside.” This unambiguously over
ruled this Court’s contrary holding in Dred Scott v. Sand
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ford, 19 How. 393 (1857), that the Constitution did not recog
nize black Americans as citizens of the United States or their 
own State. Id., at 405–406. 

The meaning of § 1’s next sentence has divided this Court 
for many years. That sentence begins with the command 
that “[n]o State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United 
States.” On its face, this appears to grant the persons just 
made United States citizens a certain collection of rights— 
i. e., privileges or immunities—attributable to that status. 

This Court’s precedents accept that point, but define the 
relevant collection of rights quite narrowly. In the 
Slaughter-House Cases, 16 Wall. 36 (1873), decided just five 
years after the Fourteenth Amendment’s adoption, the Court 
interpreted this text, now known as the Privileges or Im
munities Clause, for the first time. In a closely divided deci
sion, the Court drew a sharp distinction between the privi
leges and immunities of state citizenship and those of federal 
citizenship, and held that the Privileges or Immunities 
Clause protected only the latter category of rights from state 
abridgment. Id., at 78. The Court defined that category to 
include only those rights “which owe their existence to the 
Federal government, its National character, its Constitution, 
or its laws.” Id., at 79. This arguably left open the possi
bility that certain individual rights enumerated in the Con
stitution could be considered privileges or immunities of fed
eral citizenship. See ibid. (listing “[t]he right to peaceably 
assemble” and “the privilege of the writ of habeas corpus” as  
rights potentially protected by the Privileges or Immunities 
Clause). But the Court soon rejected that proposition, in
terpreting the Privileges or Immunities Clause even more 
narrowly in its later cases. 

Chief among those cases is United States v. Cruikshank, 
92 U. S. 542 (1876). There, the Court held that members of 
a white militia who had brutally murdered as many as 165 
black Louisianians congregating outside a courthouse had 
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not deprived the victims of their privileges as American citi
zens to peaceably assemble or to keep and bear arms. Ibid.; 
see L. Keith, The Colfax Massacre 109 (2008). According to 
the Court, the right to peaceably assemble codified in the 
First Amendment was not a privilege of United States citi
zenship because “[t]he right . . .  existed long before the 
adoption of the Constitution.” 92 U. S., at 551 (emphasis 
added). Similarly, the Court held that the right to keep and 
bear arms was not a privilege of United States citizenship 
because it was not “in any manner dependent upon that in
strument for its existence.” Id., at 553. In other words, 
the reason the Framers codified the right to bear arms in 
the Second Amendment—its nature as an inalienable right 
that pre-existed the Constitution’s adoption—was the very 
reason citizens could not enforce it against States through 
the Fourteenth. 

That circular reasoning effectively has been the Court’s 
last word on the Privileges or Immunities Clause.1 In the 
intervening years, the Court has held that the Clause pre
vents state abridgment of only a handful of rights, such as 
the right to travel, see Saenz v. Roe, 526 U. S. 489, 503 (1999), 
that are not readily described as essential to liberty. 

As a consequence of this Court’s marginalization of the 
Clause, litigants seeking federal protection of fundamental 
rights turned to the remainder of § 1 in search of an alterna
tive fount of such rights. They found one in a most curious 
place—that section’s command that every State guarantee 
“due process” to any person before depriving him of “life, 
liberty, or property.” At first, litigants argued that this Due 
Process Clause “incorporated” certain procedural rights cod
ified in the Bill of Rights against the States. The Court 

1 In the two decades after United States v. Cruikshank, 92 U. S. 542 
(1876), was decided, this Court twice reaffirmed its holding that the Privi
leges or Immunities Clause does not apply the Second Amendment to the 
States. Presser v. Illinois, 116 U. S. 252, 266–267 (1886); Miller v. Texas, 
153 U. S. 535 (1894). 
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generally rejected those claims, however, on the theory that 
the rights in question were not sufficiently “fundamental” to 
warrant such treatment. See, e. g., Hurtado v. California, 
110 U. S. 516 (1884) (grand jury indictment requirement); 
Maxwell v. Dow, 176 U. S. 581 (1900) (12-person jury require
ment); Twining v. New Jersey, 211 U. S. 78 (1908) (privilege 
against self-incrimination). 

That changed with time. The Court came to conclude 
that certain Bill of Rights guarantees were sufficiently fun
damental to fall within § 1’s guarantee of “due process.” 
These included not only procedural protections listed in the 
first eight Amendments, see, e. g., Benton v. Maryland, 395 
U. S. 784 (1969) (protection against double jeopardy), but 
substantive rights as well, see, e. g., Gitlow v. New York, 268 
U. S. 652, 666 (1925) (right to free speech); Near v. Minnesota 
ex rel. Olson, 283 U. S. 697, 707 (1931) (same). In the proc
ess of incorporating these rights against the States, the 
Court often applied them differently against the States than 
against the Federal Government on the theory that only 
those “fundamental” aspects of the right required Due Proc
ess Clause protection. See, e. g., Betts v. Brady, 316 U. S. 
455, 473 (1942) (holding that the Sixth Amendment required 
the appointment of counsel in all federal criminal cases in 
which the defendant was unable to retain an attorney, but 
that the Due Process Clause required appointment of counsel 
in state criminal cases only where “want of counsel . . . re
sult[ed] in a conviction lacking in . . . fundamental fairness”). 
In more recent years, this Court has “abandoned the notion” 
that the guarantees in the Bill of Rights apply differently 
when incorporated against the States than they do when 
applied to the Federal Government. Ante, at 765 (opinion 
of the Court) (internal quotation marks omitted). But our 
cases continue to adhere to the view that a right is incorpo
rated through the Due Process Clause only if it is sufficiently 
“fundamental,” ante, at 784–785, 789–791 (plurality opinion)— 
a term the Court has long struggled to define. 
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While this Court has at times concluded that a right gains 
“fundamental” status only if it is essential to the American 
“scheme of ordered liberty” or “ ‘deeply rooted in this Na
tion’s history and tradition,’ ” ante, at 767 (opinion of the 
Court) (quoting Glucksberg, 521 U. S., at 721), the Court has 
just as often held that a right warrants Due Process Clause 
protection if it satisfies a far less measurable range of crite
ria, see Lawrence v. Texas, 539 U. S. 558, 562 (2003) (conclud
ing that the Due Process Clause protects “liberty of the 
person both in its spatial and in its more transcendent 
dimensions”). Using the latter approach, the Court has de
termined that the Due Process Clause applies rights against 
the States that are not mentioned in the Constitution at all, 
even without seriously arguing that the Clause was origi
nally understood to protect such rights. See, e. g., Lochner 
v. New York, 198 U. S. 45 (1905); Roe v. Wade, 410 U. S. 113 
(1973); Lawrence, supra. 

All of this is a legal fiction. The notion that a constitu
tional provision that guarantees only “process” before a per
son is deprived of life, liberty, or property could define the 
substance of those rights strains credulity for even the most 
casual user of words. Moreover, this fiction is a particularly 
dangerous one. The one theme that links the Court’s sub
stantive due process precedents together is their lack of a 
guiding principle to distinguish “fundamental” rights that 
warrant protection from nonfundamental rights that do not. 
Today’s decision illustrates the point. Replaying a debate 
that has endured from the inception of the Court’s substan
tive due process jurisprudence, the dissents laud the “flexi
bility” in this Court’s substantive due process doctrine, post, 
at 871 (opinion of Stevens, J.); see post, at 918–919 (opinion 
of Breyer, J.), while the plurality makes yet another effort 
to impose principled restraints on its exercise, see ante, at 
780–787. But neither side argues that the meaning they at
tribute to the Due Process Clause was consistent with public 
understanding at the time of its ratification. 
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To be sure, the plurality’s effort to cabin the exercise of 
judicial discretion under the Due Process Clause by focusing 
its inquiry on those rights deeply rooted in American history 
and tradition invites less opportunity for abuse than the al
ternatives. See post, at 918 (Breyer, J., dissenting) (ar
guing that rights should be incorporated against the States 
through the Due Process Clause if they are “well suited to 
the carrying out of . . . constitutional promises”); post, at 878 
(Stevens, J., dissenting) (warning that there is no “all
purpose, top-down, totalizing theory of ‘liberty’ ” protected 
by the Due Process Clause). But any serious argument 
over the scope of the Due Process Clause must acknowledge 
that neither its text nor its history suggests that it protects 
the many substantive rights this Court’s cases now claim it 
does. 

I cannot accept a theory of constitutional interpretation 
that rests on such tenuous footing. This Court’s substantive 
due process framework fails to account for both the text of 
the Fourteenth Amendment and the history that led to its 
adoption, filling that gap with a jurisprudence devoid of a 
guiding principle. I believe the original meaning of the 
Fourteenth Amendment offers a superior alternative, and 
that a return to that meaning would allow this Court to en
force the rights the Fourteenth Amendment is designed to 
protect with greater clarity and predictability than the sub
stantive due process framework has so far managed. 

I acknowledge the volume of precedents that have been 
built upon the substantive due process framework, and I fur
ther acknowledge the importance of stare decisis to the sta
bility of our Nation’s legal system. But stare decisis is only 
an “adjunct” of our duty as judges to decide by our best 
lights what the Constitution means. Planned Parenthood 
of Southeastern Pa. v. Casey, 505 U. S. 833, 963 (1992) (Rehn
quist, C. J., concurring in judgment in part and dissenting 
in part). It is not “an inexorable command.” Lawrence, 
supra, at 577. Moreover, as judges, we interpret the Con
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stitution one case or controversy at a time. The question 
presented in this case is not whether our entire Fourteenth 
Amendment jurisprudence must be preserved or revised, but 
only whether, and to what extent, a particular Clause in the 
Constitution protects the particular right at issue here. 
With the inquiry appropriately narrowed, I believe this case 
presents an opportunity to reexamine, and begin the process 
of restoring, the meaning of the Fourteenth Amendment 
agreed upon by those who ratified it. 

II 

“It cannot be presumed that any clause in the constitution 
is intended to be without effect.” Marbury v. Madison, 1 
Cranch 137, 174 (1803) (opinion for the Court by Marshall, 
C. J.). Because the Court’s Privileges or Immunities Clause 
precedents have presumed just that, I set them aside for the 
moment and begin with the text. 

The Privileges or Immunities Clause of the Fourteenth 
Amendment declares that “[n]o State . . . shall abridge the 
privileges or immunities of citizens of the United States.” 
In interpreting this language, it is important to recall that 
constitutional provisions are “ ‘written to be understood by 
the voters.’ ” Heller, 554 U. S., at 576 (quoting United 
States v. Sprague, 282 U. S. 716, 731 (1931)). Thus, the ob
jective of this inquiry is to discern what “ordinary citizens” 
at the time of ratification would have understood the Privi
leges or Immunities Clause to mean. 554 U. S., at 577. 

A 
1 

At the time of Reconstruction, the terms “privileges” and 
“immunities” had an established meaning as synonyms for 
“rights.” The two words, standing alone or paired together, 
were used interchangeably with the words “rights,” “liber
ties,” and “freedoms,” and had been since the time of Black
stone. See 1 W. Blackstone, Commentaries *129 (describing 
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the “rights and liberties” of Englishmen as “private immuni
ties” and “civil privileges”). A number of antebellum judi
cial decisions used the terms in this manner. See, e. g., Ma
gill v. Brown, 16 F. Cas. 408, 428 (No. 8,952) (CC ED Pa. 
1833) (Baldwin, J.) (“The words ‘privileges and immunities’ 
relate to the rights of persons, place or property; a privilege 
is a peculiar right, a private law, conceded to particular per
sons or places”). In addition, dictionary definitions confirm 
that the public shared this understanding. See, e. g., 2 N.  
Webster, An American Dictionary of the English Language 
1039 (C. Goodrich & N. Porter rev. 1865) (defining “privilege” 
as “a right or immunity not enjoyed by others or by all” and 
listing among its synonyms the words “immunity,” “fran
chise,” “right,” and “liberty”); 1 id., at 661 (defining “im
munity” as “[f]reedom from an obligation” or “particular 
privilege”); 2 id., at 1140 (defining “right” as “[p]rivilege or 
immunity granted by authority”).2 

The fact that a particular interest was designated as a 
“privilege” or “immunity,” rather than a “right,” “liberty,” 
or “freedom,” revealed little about its substance. Black
stone, for example, used the terms “privileges” and “immuni
ties” to describe both the inalienable rights of individuals 
and the positive-law rights of corporations. See 1 Commen
taries, at *129 (describing “private immunities” as a “resid
uum of natural liberty,” and “civil privileges” as those 
“which society hath engaged to provide, in lieu of the natural 
liberties so given up by individuals”); id., at *468 (stating 
that a corporate charter enables a corporation to “establish 

2 See also 2 C. Richardson, A New Dictionary of the English Language 
1512 (1839) (defining “privilege” as “an appropriate or peculiar law or rule 
or right; a peculiar immunity, liberty, or franchise”); 1 id., at 1056 (defining 
“immunity” as “[f]reedom or exemption, (from duties,) liberty, privilege”); 
The Philadelphia School Dictionary; or Expositor of the English Language 
152 (3d ed. 1812) (defining “privilege” as a “peculiar advantage”); id., at 
105 (defining “immunity” as “privilege, exemption”); Royal Standard Eng
lish Dictionary 411 (1788) (defining “privilege” as “public right, peculiar 
advantage”). 
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rules and orders” that serve as “the privileges and immuni
ties . . . of the corporation”). Writers in this country at the 
time of Reconstruction followed a similar practice. See, 
e. g., Racine & Mississippi R. Co. v. Farmers’ Loan & Trust 
Co., 49 Ill. 331, 334 (1868) (describing agreement between two 
railroad companies in which they agreed “ ‘to fully merge 
and consolidate the[ir] capital stock, powers, privileges, im
munities and franchises’ ”); Hathorn v. Calef, 53 Me. 471, 
483–484 (1866) (concluding that a statute did not “modify any 
power, privileges, or immunity, pertaining to the franchise 
of any corporation”). The nature of a privilege or immunity 
thus varied depending on the person, group, or entity to 
whom those rights were assigned. See Lash, The Origins 
of the Privileges or Immunities Clause, Part I: “Privileges 
and Immunities” as an Antebellum Term of Art, 98 Geo. 
L. J. 1241, 1256–1257 (2010) (surveying antebellum usages of 
these terms). 

2 

The group of rights-bearers to whom the Privileges or Im
munities Clause applies is, of course, “citizens.” By the time 
of Reconstruction, it had long been established that both the 
States and the Federal Government existed to preserve their 
citizens’ inalienable rights, and that these rights were consid
ered “privileges” or “immunities” of citizenship. 

This tradition begins with our country’s English roots. 
Parliament declared the basic liberties of English citizens in 
a series of documents ranging from the Magna Carta to the 
Petition of Right and the English Bill of Rights. See 1 B. 
Schwartz, The Bill of Rights: A Documentary History 8–16, 
19–21, 41–46 (1971) (hereinafter Schwartz). These funda
mental rights, according to the English tradition, belonged 
to all people but became legally enforceable only when recog
nized in legal texts, including acts of Parliament and the de
cisions of common-law judges. See B. Bailyn, The Ideologi
cal Origins of the American Revolution 77–79 (1967). These 
rights included many that later would be set forth in our 
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Federal Bill of Rights, such as the right to petition for re
dress of grievances, the right to a jury trial, and the right of 
“Protestants” to “have arms for their defence.” English Bill 
of Rights (1689), reprinted in 1 Schwartz 41, 43. 

As English subjects, the colonists considered themselves 
to be vested with the same fundamental rights as other Eng
lishmen. They consistently claimed the rights of English 
citizenship in their founding documents, repeatedly referring 
to these rights as “privileges” and “immunities.” For exam
ple, a Maryland law provided: 

“[A]ll the Inhabitants of this Province being Christians 
(Slaves excepted) Shall have and enjoy all such rights 
liberties immunities priviledges and free customs 
within this Province as any naturall born subject of 
England hath or ought to have or enjoy in the Realm of 
England . . . .”  Md. Act for the  Liberties of the People 
(1639), in id., at 68 (emphasis added).3 

3 See also, e. g., First Charter of Va. (1606), reprinted in 7 Federal and 
State Constitutions, Colonial Charters, and Other Organic Laws 3783, 3788 
(F. Thorpe ed. 1909) (hereinafter Thorpe) (“Declar[ing]” that “all and 
every the Persons being our Subjects, . . . shall have and enjoy all Liber
ties, Franchises, and Immunities . . . as if they had been abiding and born, 
within this our Realm of England” (emphasis in original)); Charter of New 
England (1620), in 3 id., at 1827, 1839 (“[A]ll and every the Persons, beinge 
our Subjects, . . . shall have and enjoy all Liberties, and ffranchizes, and 
Immunities of free Denizens and naturall Subjects . . . as  if  they had been 
abidinge and born within this our Kingdome of England”); Charter of 
Mass. Bay (1629), in id., at 1846, 1856–1857 (guaranteeing that “all and 
every the Subjects of Us, . . .  shall  have and enjoy all liberties and Immuni
ties of free and naturall Subjects . . . as yf they and everie of them were 
borne within the Realme of England”); Grant of the Province of Me. (1639), 
in id., at 1625, 1635 (guaranteeing “Liberties Francheses and Immunityes 
of or belonging to any the naturall borne subjects of this our Kingdome of 
England”); Charter of Carolina (1663), in 5 id., at 2743, 2747 (guaranteeing 
to all subjects “all liberties franchises and priviledges of this our kingdom 
of England”); Charter of R. I. and Providence Plantations (1663), in 6 id., 
at 3211, 3220 (“[A]ll and every the subjects of us . . . shall have and enjoye 
all libertyes and immunityes of ffree and naturall subjects within any the 
dominions of us, our heires, or successours, . . . as if they, and every of 
them, were borne within the realme of England”); Charter of Ga. (1732), 
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As tensions between England and the Colonies increased, 
the colonists adopted protest resolutions reasserting their 
claim to the inalienable rights of Englishmen. Again, they 
used the terms “privileges” and “immunities” to describe 
these rights. As the Massachusetts Resolves declared: 

“Resolved, That there are certain essential Rights of 
the British Constitution of Government, which are 
founded in the Law of God and Nature, and are the com
mon Rights of Mankind—Therefore 

. . . . . 
“Resolved, That no Man can justly take the Property 

of another without his Consent: And that upon this orig
inal Principle the Right of Representation . . . is evi
dently founded. 

“Resolved, That this inherent Right, together with all 
other, essential Rights, Liberties, Privileges and Im
munities of the People of Great Britain, have been fully 
confirmed to them by Magna Charta.” The Massachu
setts Resolves (Oct. 29, 1765), reprinted in Prologue to 
Revolution: Sources and Documents on the Stamp Act 
Crisis, 1764–1766, p. 56 (E. Morgan ed. 1959) (some em
phasis added).4 

in 2 id., at 765, 773 (“[A]ll and every the persons which shall happen to be 
born within the said province . . . shall have and enjoy all liberties, fran
chises and immunities of free denizens and natural born subjects, within 
any of our dominions, to all intents and purposes, as if abiding and born 
within this our kingdom of Great-Britain”). 

4 See also, e. g., A. Howard, The Road from Runnymede: Magna Carta 
and Constitutionalism in America 174 (1968) (quoting 1774 Georgia resolu
tion declaring that the Colony’s inhabitants were entitled to “ ‘the same 
rights, privileges, and immunities with their fellow-subjects in Great 
Britain’ ” (emphasis in original)); The Virginia Resolves, Resolutions as 
Printed in the Journal of the House of Burgesses, reprinted in Prologue 
to Revolution: Sources and Documents on the Stamp Act Crisis, 1764– 
1766, at 46, 48 (“[T]he Colonists aforesaid are declared entitled to all Liber
ties, Privileges, and Immunities of Denizens and natural Subjects, to all 
Intents and Purposes, as if they had been abiding and born within the 
Realm of England” (emphasis in original)). 
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In keeping with this practice, the First Continental Con
gress declared in 1774 that the King had wrongfully denied 
the colonists “the rights, liberties, and immunities of free and 
natural-born subjects . . . within the realm of England.” 1 
Journals of the Continental Congress 1774–1789, p. 68 (W. 
Ford ed. 1904). In an address delivered to the inhabitants 
of Quebec that same year, the Congress described those 
rights as including the “great” “right[s]” of “trial by jury,” 
“Habeas Corpus,” and “freedom of the press.” Address of 
the Continental Congress to the Inhabitants of Quebec 
(1774), reprinted in 1 Schwartz 221–223. 

After declaring their independence, the newly formed 
States replaced their colonial charters with constitutions and 
state bills of rights, almost all of which guaranteed the same 
fundamental rights that the former colonists previously had 
claimed by virtue of their English heritage. See, e. g., Pa. 
Declaration of Rights (1776), reprinted in 5 Thorpe 3081– 
3084 (declaring that “all men are born equally free and inde
pendent, and have certain natural, inherent and inalienable 
rights,” including the “right to worship Almighty God ac
cording to the dictates of their own consciences” and the 
“right to bear arms for the defence of themselves and the 
state”).5 

Several years later, the Founders amended the Constitu
tion to expressly protect many of the same fundamental 
rights against interference by the Federal Government. 
Consistent with their English heritage, the founding genera
tion generally did not consider many of the rights identified 
in these amendments as new entitlements, but as inalienable 
rights of all men, given legal effect by their codification in 
the Constitution’s text. See, e. g., 1 Annals of Cong. 431– 
432, 436–437, 440–442 (1789) (statement of Rep. Madison) 

5 See also Va. Declaration of Rights (1776), reprinted in 1 Schwartz 234– 
236; Pa. Declaration of Rights (1776), in id., at 263–275; Del. Declaration 
of Rights (1776), in id., at 276–278; Md. Declaration of Rights (1776), in 
id., at 280–285; N. C. Declaration of Rights (1776), in id., at 286–288. 
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(proposing Bill of Rights in the First Congress); The Feder
alist No. 84, pp. 531–533 (B. Wright ed. 1961) (A. Hamil
ton); see also Heller, 554 U. S., at 592 (“[I]t has always 
been widely understood that the Second Amendment, like 
the First and Fourth Amendments, codified a pre-existing 
right”). The Court’s subsequent decision in Barron, how
ever, made plain that the codification of these rights in the 
Bill of Rights made them legally enforceable only against the 
Federal Government, not the States. See 7 Pet., at 247. 

3 

Even though the Bill of Rights did not apply to the States, 
other provisions of the Constitution did limit state interfer
ence with individual rights. Article IV, § 2, cl. 1, provides 
that “[t]he Citizens of each State shall be entitled to all Privi
leges and Immunities of Citizens in the several States.” 
The text of this provision resembles the Privileges or Im
munities Clause, and it can be assumed that the public’s un
derstanding of the latter was informed by its understanding 
of the former. 

Article IV, § 2, was derived from a similar clause in the 
Articles of Confederation, and reflects the dual citizenship 
the Constitution provided to all Americans after replacing 
that “league” of separate sovereign States. Gibbons v. 
Ogden, 9 Wheat. 1, 187 (1824); see 3 J. Story, Commentaries 
on the Constitution of the United States § 1800, p. 675 (1833). 
By virtue of a person’s citizenship in a particular State, he 
was guaranteed whatever rights and liberties that State’s 
constitution and laws made available. Article IV, § 2, vested 
citizens of each State with an additional right: the assurance 
that they would be afforded the “privileges and immunities” 
of citizenship in any of the several States in the Union to 
which they might travel. 

What were the “Privileges and Immunities of Citizens in 
the several States”? That question was answered perhaps 
most famously by Justice Bushrod Washington sitting as Cir
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cuit Justice in Corfield v. Coryell, 6 F. Cas. 546, 551–552 (No. 
3,230) (CC ED Pa. 1825). In that case, a Pennsylvania citi
zen claimed that a New Jersey law prohibiting nonresidents 
from harvesting oysters from the State’s waters violated Ar
ticle IV, § 2, because it deprived him, as an out-of-state citi
zen, of a right New Jersey availed to its own citizens. Id., 
at 550. Justice Washington rejected that argument, refus
ing to “accede to the proposition” that Article IV, § 2, entitled 
“citizens of the several states . . . to participate in all the 
rights which belong exclusively to the citizens of any other 
particular state.” Id., at 552 (emphasis added). In his 
view, Article IV, § 2, did not guarantee equal access to all 
public benefits a State might choose to make available to its 
citizens. See id., at 552. Instead, it applied only to those 
rights “which are, in their nature, fundamental; which be
long, of right, to the citizens of all free governments.” Id., 
at 551 (emphasis added). Other courts generally agreed 
with this principle. See, e. g., Abbot v. Bayley, 23 Mass. 89, 
92–93 (1827) (noting that the “privileges and immunities” of 
citizens in the several States protected by Article IV, § 2, 
are “qualified and not absolute” because they do not grant a 
traveling citizen the right of “suffrage or of eligibility to of
fice” in the State to which he travels). 

When describing those “fundamental” rights, Justice 
Washington thought it “would perhaps be more tedious than 
difficult to enumerate” them all, but suggested that they 
could “be all comprehended under” a broad list of “general 
heads,” such as “[p]rotection by the government,” “the en
joyment of life and liberty, with the right to acquire and pos
sess property of every kind,” “the benefit of the writ of ha
beas corpus,” and the right of access to “the courts of the 
state,” among others.6 Corfield, supra, at 551–552. 

6 Justice Washington’s complete list was as follows: 
“Protection by the government; the enjoyment of life and liberty, with the 
right to acquire and possess property of every kind, and to pursue and 
obtain happiness and safety; subject nevertheless to such restraints as the 
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Notably, Justice Washington did not indicate whether Ar
ticle IV, § 2, required States to recognize these fundamental 
rights in their own citizens and thus in sojourning citizens 
alike, or whether the Clause simply prohibited the States 
from discriminating against sojourning citizens with respect 
to whatever fundamental rights state law happened to recog
nize. On this question, the weight of legal authorities at the 
time of Reconstruction indicated that Article IV, § 2, prohib
ited States from discriminating against sojourning citizens 
when recognizing fundamental rights, but did not require 
States to recognize those rights and did not prescribe their 
content. The highest courts of several States adopted this 
view, see, e. g., Livingston v. Van Ingen, 9 Johns. *507, *561 
(N. Y. Sup. Ct. 1812) (Yates, J.); id., at *577 (Kent, C. J.); 
Campbell v. Morris, 3 H. & McH. 535, 553–554 (Md. Gen. Ct. 
1797) (Chase, J.), as did several influential treatise writers, 
see T. Cooley, Constitutional Limitations 15–16, and n. 3 
(1868) (describing Article IV, § 2, as designed “to prevent dis
crimination by the several States against the citizens and 
public proceedings of other States”); 2 J. Kent, Commentar
ies on American Law 35 (11th ed. 1867) (stating that Article 
IV, § 2, entitles sojourning citizens “to the privileges that 
persons of the same description are entitled to in the state 
to which the removal is made, and to none other”). This 
Court adopted the same conclusion in a unanimous opinion 

government may justly prescribe for the general good of the whole. The 
right of a citizen of one state to pass through, or to reside in any other 
state, for purposes of trade, agriculture, professional pursuits, or other
wise; to claim the benefit of the writ of habeas corpus; to institute and 
maintain actions of any kind in the courts of the state; to take, hold and 
dispose of property, either real or personal; and an exemption from higher 
taxes or impositions than are paid by the other citizens of the state; may 
be mentioned as some of the particular privileges and immunities of citi
zens, which are clearly embraced by the general description of privileges 
deemed to be fundamental: to which may be added, the elective franchise, 
as regulated and established by the laws or constitution of the state in 
which it is to be exercised.” 6 F. Cas., at 551–552. 
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just one year after the Fourteenth Amendment was ratified. 
See Paul v. Virginia, 8 Wall. 168, 180 (1869). 

* * * 

The text examined so far demonstrates three points about 
the meaning of the Privileges or Immunities Clause in § 1. 
First, “privileges” and “immunities” were synonyms for 
“rights.” Second, both the States and the Federal Govern
ment had long recognized the inalienable rights of their citi
zens. Third, Article IV, § 2, of the Constitution protected 
traveling citizens against state discrimination with respect 
to the fundamental rights of state citizenship. 

Two questions still remain, both provoked by the textual 
similarity between § 1’s Privileges or Immunities Clause and 
Article IV, § 2. The first involves the nature of the rights at 
stake: Are the privileges or immunities of “citizens of the 
United States” recognized by § 1 the same as the privileges 
and immunities of “Citizens in the several States” to which 
Article IV, § 2, refers? The second involves the restriction 
imposed on the States: Does § 1, like Article IV, § 2, prohibit 
only discrimination with respect to certain rights if the State 
chooses to recognize them, or does it require States to recog
nize those rights? I address each question in turn. 

B 

I start with the nature of the rights that § 1’s Privileges 
or Immunities Clause protects. Section 1 overruled Dred 
Scott’s holding that blacks were not citizens of either the 
United States or their own State and, thus, did not enjoy 
“the privileges and immunities of citizens” embodied in the 
Constitution. 19 How., at 417. The Court in Dred Scott did 
not distinguish between privileges and immunities of citizens 
of the United States and citizens in the several States, in
stead referring to the rights of citizens generally. It did, 
however, give examples of what the rights of citizens were— 
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the constitutionally enumerated rights of “the full liberty of 
speech” and the right “to keep and carry arms.” Ibid. 

Section 1 protects the rights of citizens “of the United 
States” specifically. The evidence overwhelmingly demon
strates that the privileges and immunities of such citizens 
included individual rights enumerated in the Constitution, 
including the right to keep and bear arms. 

1 

Nineteenth-century treaties through which the United 
States acquired territory from other sovereigns routinely 
promised inhabitants of the newly acquired Territories that 
they would enjoy all of the “rights,” “privileges,” and “im
munities” of United States citizens. See, e. g., Treaty of 
Amity, Settlement, and Limits, Art. 6, Feb. 22, 1819, 8 Stat. 
256–258, T. S. No. 327 (entered into force Feb. 19, 1821) (ces
sion of Florida) (“The inhabitants of the territories which his 
Catholic Majesty cedes to the United States, by this Treaty, 
shall be incorporated in the Union of the United States, as 
soon as may be consistent with the principles of the Federal 
Constitution, and admitted to the enjoyment of all the privi
leges, rights, and immunities, of the citizens of the United 
States” (emphasis added)).7 

7 See also Treaty Between the United States of America and the Ottawa 
Indians of Blanchard’s Fork and Roche De Boeuf, June 24, 1862, 12 Stat. 
1237 (“The Ottawa Indians of the United Bands of Blanchard’s Fork and 
of Roche de Boeuf, having become sufficiently advanced in civilization, and 
being desirous of becoming citizens of the United States . . . [after five 
years from the ratification of this treaty] shall be deemed and declared to 
be citizens of the United States, to all intents and purposes, and shall be 
entitled to all the rights, privileges, and immunities of such citizens” 
(emphasis added)); Treaty Between the United States of America and Dif
ferent Tribes of Sioux Indians, Art. VI, April 29, 1868, 15 Stat. 637 (“[A]ny 
Indian or Indians receiving a patent for land under the foregoing provi
sions, shall thereby and from thenceforth become and be a citizen of the 
United States, and be entitled to all the privileges and immunities of 
such citizens” (emphasis added)). 
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Commentators of the time explained that the rights and 
immunities of “citizens of the United States” recognized in 
these treaties “undoubtedly mean[t] those privileges that are 
common to all the citizens of this republic.” Marcus, An Ex
amination of the Expediency and Constitutionality of Prohib
iting Slavery in the State of Missouri 17 (1819). It is there
fore altogether unsurprising that several of these treaties 
identify liberties enumerated in the Constitution as privi
leges and immunities common to all United States citizens. 

For example, the Louisiana Cession Act of 1803, which cod
ified a treaty between the United States and France culmi
nating in the Louisiana Purchase, provided: 

“The inhabitants of the ceded territory shall be incorpo
rated in the Union of the United States, and admitted 
as soon as possible, according to the principles of the 
Federal constitution, to the enjoyment of all the rights, 
advantages and immunities of citizens of the United 
States; and in the mean time they shall be maintained 
and protected in the free enjoyment of their liberty, 
property, and the religion which they profess.” Treaty 
Between the United States of America and the French 
Republic, Art. III, Apr. 30, 1803, 8 Stat. 202, T. S. No. 86 
(emphasis added).8 

8 Subsequent treaties contained similar guarantees that the inhabitants 
of the newly acquired Territories would enjoy the freedom to exercise 
certain constitutional rights. See Treaty of Peace, Friendship, Limits, 
and Settlement with the Republic of Mexico, Art. IX, Feb. 2, 1848, 9 Stat. 
930, T. S. No. 207 (cession of Texas) (declaring that inhabitants of the Terri
tory were entitled “to the enjoyment of all the rights of citizens of the 
United States, according to the principles of the constitution; and in the 
mean time shall be maintained and protected in the free enjoyment of 
their liberty and property, and secured in the free exercise of their religion 
without restriction”); Treaty concerning the Cession of the Russian Pos
sessions in North America by his Majesty the Emperor of all the Russias 
to the United States of America, Art. III, Mar. 30, 1867, 15 Stat. 542, T. S. 
No. 301 (June 20, 1867) (cession of Alaska) (“The inhabitants of the ceded 
territory, . . .  if  they should prefer to remain in the ceded territory, they, 
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The Louisiana Cession Act reveals even more about the 
privileges and immunities of United States citizenship be
cause it provoked an extensive public debate on the meaning 
of that term. In 1820, when the Missouri Territory (which 
the United States acquired through the Cession Act) sought 
to enter the Union as a new State, a debate ensued over 
whether to prohibit slavery within Missouri as a condition of 
its admission. Some Congressmen argued that prohibiting 
slavery in Missouri would deprive its inhabitants of the 
“privileges and immunities” they had been promised by the 
Cession Act. See, e. g., 35 Annals of Cong. 1083 (1820) (re
marks of Kentucky Rep. Hardin). But those who opposed 
slavery in Missouri argued that the right to hold slaves was 
merely a matter of state property law, not one of the privi
leges and immunities of United States citizenship guaranteed 
by the Act.9 

Daniel Webster was among the leading proponents of the 
antislavery position. In his “Memorial to Congress,” Web
ster argued that “[t]he rights, advantages and immunities 
here spoken of [in the Cession Act] must . . . be such as 
are recognized or communicated by the Constitution of the 
United States,” not the “rights, advantages and immuni
ties, derived exclusively from the State governments . . . .”  

with the exception of uncivilized native tribes, shall be admitted to the 
enjoyment of all the rights, advantages, and immunities of citizens of the 
United States, and shall be maintained and protected in the free enjoy
ment of their liberty, property, and religion”). 

9 See, e. g., Speech of Mr. Joseph Hemphill (Pa.) on the Missouri Question 
in the House of Representatives 16 (1820), as published in pamphlet form 
and reprinted in 22 Moore Pamphlets, p. 16 (“If the right to hold slaves is 
a federal right and attached merely to citizenship of the United States, 
[then slavery] could maintain itself against state authority, and on this 
principle the owner might take his slaves into any state he pleased, in 
defiance of the state laws, but this would be contrary to the constitution”); 
see also Lash, The Origins of the Privileges or Immunities Clause, Part I: 
“Privileges and Immunities” as an Antebellum Term of Art, 98 Geo. L. J. 
1241, 1288–1290 (2010) (collecting other examples). 
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D. Webster, A Memorial to the Congress of the United 
States, on the Subject of Restraining the Increase of Slavery 
in New States To Be Admitted Into the Union 15 (Dec. 15, 
1819) (emphasis added). “The obvious meaning” of the Act, 
in Webster’s view, was that “the rights derived under the 
federal Constitution shall be enjoyed by the inhabitants of 
[the Territory].” Id., at 15–16 (emphasis added). In other 
words, Webster articulated a distinction between the rights 
of United States citizenship and the rights of state citizen
ship, and argued that the former included those rights “rec
ognized or communicated by the Constitution.” Since the 
right to hold slaves was not mentioned in the Constitution, 
it was not a right of federal citizenship. 

Webster and his allies ultimately lost the debate over slav
ery in Missouri, and the Territory was admitted as a slave 
State as part of the now-famous Missouri Compromise. 
Missouri Enabling Act of Mar. 6, 1820, ch. 22, § 8, 3 Stat. 548. 
But their arguments continued to inform public understand
ing of the privileges and immunities of United States citi
zenship. In 1854, Webster’s Memorial was republished in 
a pamphlet discussing the Nation’s next major debate on 
slavery—the proposed repeal of the Missouri Compromise 
through the Kansas-Nebraska Act, see The Nebraska Ques
tion: Comprising Speeches in the United States Senate: To
gether With the History of the Missouri Compromise 9–12 
(1854). It was published again in 1857 in a collection of fa
mous American speeches. See Political Text-Book, or Ency
clopedia: Containing Everything Necessary for the Refer
ence of the Politicians and Statesmen of the United States 
601–604 (M. Cluskey ed. 1857); see also Lash, 98 Geo. L. J., 
at 1294–1296 (describing Webster’s arguments and their 
influence). 

2 

Evidence from the political branches in the years leading 
to the Fourteenth Amendment’s adoption demonstrates 
broad public understanding that the privileges and immuni
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ties of United States citizenship included rights set forth in 
the Constitution, just as Webster and his allies had argued. 
In 1868, President Andrew Johnson issued a proclamation 
granting amnesty to former Confederates, guaranteeing “to 
all and to every person who directly or indirectly partici
pated in the late insurrection or rebellion, a full pardon and 
amnesty for the offence of treason . . .  with  restoration of all 
rights, privileges, and immunities under the Constitution 
and the laws which have been made in pursuance thereof.” 
15 Stat. 712 (emphasis added). 

Records from the 39th Congress further support this 
understanding. 

a 

After the Civil War, Congress established the Joint Com
mittee on Reconstruction to investigate circumstances in the 
Southern States and to determine whether, and on what con
ditions, those States should be readmitted to the Union. 
See Cong. Globe, 39th Cong., 1st Sess., 6, 30 (1865) (herein
after 39th Cong. Globe); M. Curtis, No State Shall Abridge: 
The Fourteenth Amendment and the Bill of Rights 57 (1986) 
(hereinafter Curtis). That Committee would ultimately rec
ommend the adoption of the Fourteenth Amendment, justify
ing its recommendation by submitting a report to Congress 
that extensively catalogued the abuses of civil rights in the 
former slave States and argued that “adequate security for 
future peace and safety . . . can  only be found in such changes 
of the organic law as shall determine the civil rights and 
privileges of all citizens in all parts of the republic.” See 
Report of the Joint Committee on Reconstruction, S. Rep. 
No. 112, 39th Cong., 1st Sess., 15 (1866); H. R. Rep. No. 30, 
39th Cong., 1st Sess., p. XXI (1866). 

As the Court notes, the Committee’s Report “was widely 
reprinted in the press and distributed by Members of the 
39th Congress to their constituents.” Ante, at 772; B. Ken
drick, Journal of the Joint Committee of Fifteen on Recon
struction 264–265 (1914) (noting that 150,000 copies of the 
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Report were printed and that it was widely distributed as 
a campaign document in the election of 1866). In addition, 
newspaper coverage suggests that the wider public was 
aware of the Committee’s work even before the Report 
was issued. For example, the Fort Wayne Daily Democrat 
(which appears to have been unsupportive of the Commit
tee’s work) paraphrased a motion instructing the Commit
tee to 

“enquire into [the] expediency of amending the Constitu
tion of the United States so as to declare with greater 
certainty the power of Congress to enforce and de
termine by appropriate legislation all the guarantees 
contained in that instrument.” The Nigger Congress! 
Fort Wayne Daily Democrat, Feb. 1, 1866, p. 4 (empha
sis added). 

b 

Statements made by Members of Congress leading up to, 
and during, the debates on the Fourteenth Amendment point 
in the same direction. The record of these debates has been 
combed before. See Adamson v. California, 332 U. S. 46, 
92–110 (1947) (appendix to dissenting opinion of Black, J.) 
(concluding that the debates support the conclusion that § 1 
was understood to incorporate the Bill of Rights against the 
States); ante, at 762, n. 9, 774, n. 23, (opinion of the Court) 
(counting the debates among other evidence that § 1 applies 
the Second Amendment against the States). Before consid
ering that record here, it is important to clarify its relevance. 
When interpreting constitutional text, the goal is to discern 
the most likely public understanding of a particular provision 
at the time it was adopted. Statements by legislators can 
assist in this process to the extent they demonstrate the 
manner in which the public used or understood a particular 
word or phrase. They can further assist to the extent there 
is evidence that these statements were disseminated to the 
public. In other words, this evidence is useful not because 
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it demonstrates what the draftsmen of the text may have been 
thinking, but only insofar as it illuminates what the public 
understood the words chosen by the draftsmen to mean. 

(1) 
Three speeches stand out as particularly significant. 

Representative John Bingham, the principal draftsman of § 1, 
delivered a speech on the floor of the House in February 1866 
introducing his first draft of the provision. Bingham began 
by discussing Barron and its holding that the Bill of Rights 
did not apply to the States. He then argued that a constitu
tional amendment was necessary to provide “an express 
grant of power in Congress to enforce by penal enactment 
these great canons of the supreme law, securing to all the 
citizens in every State all the privileges and immunities of 
citizens, and to all the people all the sacred rights of person.” 
39th Cong. Globe 1089–1090 (1866). Bingham emphasized 
that § 1 was designed “to arm the Congress of the United 
States, by the consent of the people of the United States, 
with the power to enforce the bill of rights as it stands in 
the Constitution today. It ‘hath that extent—no more.’ ” 
Id., at 1088. 

Bingham’s speech was printed in pamphlet form and 
broadly distributed in 1866 under the title, “One Country, 
One Constitution, and One People,” and the subtitle, “In Sup
port of the Proposed Amendment to Enforce the Bill of 
Rights.” 10 Newspapers also reported his proposal, with the 
New York Times providing particularly extensive coverage, 

10 One Country, One Constitution, and One People: Speech of Hon. John 
A. Bingham, of Ohio, In the House of Representatives, February 28, 1866, 
In Support of the Proposed Amendment To Enforce the Bill of Rights 
(Cong. Globe). The pamphlet was published by the official reporter of 
congressional debates, and was distributed presumably pursuant to the 
congressional franking privilege. See Wildenthal, Nationalizing the Bill 
of Rights: Revisiting the Original Understanding of the Fourteenth 
Amendment in 1866–67, 68 Ohio St. L. J. 1509, 1558, n. 167 (2007) (herein
after Wildenthal). 
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including a full reproduction of Bingham’s first draft of § 1 
and his remarks that a constitutional amendment to “en
forc[e]” the “immortal bill of rights” was “absolutely es
sential to American nationality.” N. Y. Times, Feb. 27, 
1866, p. 8. 

Bingham’s first draft of § 1 was different from the version 
ultimately adopted. Of particular importance, the first 
draft granted Congress the “power to make all laws . . .  nec
essary and proper to secure” the “citizens of each State all 
privileges and immunities of citizens in the several States,” 
rather than restricting state power to “abridge” the privi
leges or immunities of citizens of the United States.11 39th 
Cong. Globe 1088. 

That draft was met with objections, which the Times cov
ered extensively. A front-page article hailed the “Clear and 
Forcible Speech” by Representative Robert Hale against the 
draft, explaining—and endorsing—Hale’s view that Bing
ham’s proposal would “confer upon Congress all the rights 
and power of legislation now reserved to the States” and 
would “in effect utterly obliterate State rights and State 
authority over their own internal affairs.” 12 N. Y. Times, 
Feb. 28, 1866, p. 1. 

11 The full text of Bingham’s first draft of § 1 provided as follows: 
“The Congress shall have power to make all laws which shall be necessary 
and proper to secure to the citizens of each State all privileges and immu
nities of citizens in the several States, and to all persons in the several 
States equal protection in the rights of life, liberty, and property.” 39th 
Cong. Globe 1088. 

12 In a separate front-page article on the same day, the paper expounded 
upon Hale’s arguments in even further detail, while omitting Bingham’s 
chief rebuttals. N. Y. Times, Feb. 28, 1866, p. 1. The unbalanced nature 
of The New York Times’ coverage is unsurprising. As scholars have 
noted, “[m]ost papers” during the time of Reconstruction “had a frank 
partisan slant . . . and the Times was no exception.” Wildenthal 1559. 
In 1866, the paper “was still defending” President Johnson’s resistance to 
Republican reform measures, as exemplified by the fact that it “supported 
Johnson’s veto of the Civil Rights Act of 1866.” Ibid. 
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Critically, Hale did not object to the draft insofar as it 
purported to protect constitutional liberties against state in
terference. Indeed, Hale stated that he believed (incor
rectly in light of Barron) that individual rights enumerated 
in the Constitution were already enforceable against the 
States. See 39th Cong. Globe 1064 (“I have, somehow or 
other, gone along with the impression that there is that sort 
of protection thrown over us in some way, whether with or 
without the sanction of a judicial decision that we are so 
protected”); see N. Y. Times, Feb. 28, 1866, at 1. Hale’s mis-
perception was not uncommon among members of the Recon
struction generation. See infra, at 842–843. But that is 
secondary to the point that the Times’ coverage of this de
bate over § 1’s meaning suggests public awareness of its main 
contours—i. e., that § 1 would, at a minimum, enforce con
stitutionally enumerated rights of United States citizens 
against the States. 

Bingham’s draft was tabled for several months. In the 
interim, he delivered a second well-publicized speech, again 
arguing that a constitutional amendment was required to 
give Congress the power to enforce the Bill of Rights against 
the States. That speech was printed in pamphlet form, see 
Speech of Hon. John A. Bingham, of Ohio, on the Civil Rights 
Bill, Mar. 9, 1866 (Cong. Globe); see 39th Cong. Globe 1837 
(remarks of Rep. Lawrence) (noting that the speech was 
“extensively published”), and the New York Times covered 
the speech on its front page. Thirty-Ninth Congress, N. Y. 
Times, Mar. 10, 1866, p. 1. 

By the time the debates on the Fourteenth Amendment 
resumed, Bingham had amended his draft of § 1 to include 
the text of the Privileges or Immunities Clause that was ulti
mately adopted. Senator Jacob Howard introduced the new 
draft on the floor of the Senate in the third speech relevant 
here. Howard explained that the Constitution recognized 
“a mass of privileges, immunities, and rights, some of them 
secured by the second section of the fourth article of the 
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Constitution, . . .  some by the first eight amendments of the 
Constitution,” and that “there is no power given in the Con
stitution to enforce and to carry out any of these guarantees” 
against the States. 39th Cong. Globe 2765. Howard then 
stated that “[t]he great object” of § 1 was to “restrain the 
power of the States and compel them at all times to respect 
these great fundamental guarantees.” Id., at 2766. Sec
tion 1, he indicated, imposed “a general prohibition upon all 
the States, as such, from abridging the privileges and im
munities of the citizens of the United States.” Id., at 2765. 

In describing these rights, Howard explained that they in
cluded “the privileges and immunities spoken of” in Article 
IV, § 2. Id., at 2765. Although he did not catalogue the 
precise “nature” or “extent” of those rights, he thought “Cor
field vs. Coryell” provided a useful description. Howard 
then submitted that 

“[t]o these privileges and immunities, whatever they 
may be— . . . should be added the personal rights guar
antied and secured by the first eight amendments of the 
Constitution; such as the freedom of speech and of the 
press; the right of the people peaceably to assemble and 
petition the Government for a redress of grievances, 
[and] . . .  the right to keep and to bear arms.” Ibid. 
(emphasis added). 

News of Howard’s speech was carried in major newspapers 
across the country, including the New York Herald, see N. Y. 
Herald, May 24, 1866, p. 1, which was the best selling 
paper in the Nation at that time, see A. Amar, The Bill of 
Rights: Creation and Reconstruction 187 (1998) (hereinafter 
Amar).13 The New York Times carried the speech as well, 

13 Other papers that covered Howard’s speech include the following: Bal
timore Gazette, May 24, 1866, p. 4; Boston Daily Journal, May 24, 1866, 
p. 4; Boston Daily Advertiser, May 24, 1866, p. 1; Daily National Intelli
gencer, May 24, 1866, p. 3. Springfield Daily Republican, May 24, 1866, 
p. 3; Charleston Daily Courier, May 28, 1866, p. 4; Charleston Daily Cou
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reprinting a lengthy excerpt of Howard’s remarks, including 
the statements quoted above. N. Y. Times, May 24, 1866, 
p. 1. The following day’s Times editorialized on Howard’s 
speech, predicting that “[t]o this, the first section of the 
amendment, the Union party throughout the country will 
yield a ready acquiescence, and the South could offer no jus
tifiable resistance,” suggesting that Bingham’s narrower sec
ond draft had not been met with the same objections that 
Hale had raised against the first. N. Y. Times, May 25, 
1866, p. 4. 

As a whole, these well-circulated speeches indicate that § 1 
was understood to enforce constitutionally declared rights 
against the States, and they provide no suggestion that any 
language in the section other than the Privileges or Immuni
ties Clause would accomplish that task. 

(2) 

When read against this backdrop, the civil rights legisla
tion adopted by the 39th Congress in 1866 further supports 
this view. Between passing the Thirteenth Amendment— 
which outlawed slavery alone—and the Fourteenth Amend
ment, Congress passed two significant pieces of legislation. 
The first was the Civil Rights Act of 1866, which provided 
that “all persons born in the United States” were “citizens 
of the United States” and that “such citizens, of every race 
and color, . . .  shall  have the same right” to, among other 
things, “full and equal benefit of all laws and proceedings for 
the security of person and property, as is enjoyed by white 
citizens.” § 1, 14 Stat. 27. 

Both proponents and opponents of this Act described it 
as providing the “privileges” of citizenship to freedmen, and 
defined those privileges to include constitutional rights, such 
as the right to keep and bear arms. See 39th Cong. Globe 
474 (remarks of Sen. Trumbull) (stating that “the late slave

rier, May 29, 1866, p. 1; Chicago Tribune, May 29, 1866, p. 2; Philadelphia 
Inquirer, May 24, 1866, p. 8. 
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holding States” had enacted laws “depriving persons of Afri
can descent of privileges which are essential to freemen,” 
including “prohibit[ing] any negro or mulatto from having 
fire-arms” and stating that “[t]he purpose of the bill under 
consideration is to destroy all these discriminations”); id., at 
1266–1267 (remarks of Rep. Raymond) (opposing the Act, but 
recognizing that to “[m]ake the colored man a citizen of the 
United States” would guarantee to him, inter alia, “a defined 
status . . . a right to defend himself and his wife and children; 
a right to bear arms”). 

Three months later, Congress passed the Freedmen’s Bu
reau Act, which also entitled all citizens to the “full and equal 
benefit of all laws and proceedings concerning personal lib
erty” and “personal security.” Act of July 16, 1866, § 14, 14 
Stat. 176. The Act stated expressly that the rights of per
sonal liberty and security protected by the Act “includ[ed] 
the constitutional right to bear arms.” Ibid. 

(3) 

There is much else in the legislative record. Many state
ments by Members of Congress corroborate the view that 
the Privileges or Immunities Clause enforced constitution
ally enumerated rights against the States. See Curtis 112 
(collecting examples). I am not aware of any statement that 
directly refutes that proposition. That said, the record of 
the debates—like most legislative history—is less than crys
tal clear. In particular, much ambiguity derives from the 
fact that at least several Members described § 1 as protecting 
the privileges and immunities of citizens “in the several 
States,” harkening back to Article IV, § 2. See supra, at 
832–833 (describing Sen. Howard’s speech). These state
ments can be read to support the view that the Privileges or 
Immunities Clause protects some or all the fundamental rights 
of “citizens” described in Corfield. They can also be read to 
support the view that the Privileges or Immunities Clause, 
like Article IV, § 2, prohibits only state discrimination with 
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respect to those rights it covers, but does not deprive States 
of the power to deny those rights to all citizens equally. 

I examine the rest of the historical record with this under
standing. But for purposes of discerning what the public 
most likely thought the Privileges or Immunities Clause to 
mean, it is significant that the most widely publicized state
ments by the legislators who voted on § 1—Bingham, How
ard, and even Hale—point unambiguously toward the conclu
sion that the Privileges or Immunities Clause enforces at 
least those fundamental rights enumerated in the Constitu
tion against the States, including the Second Amendment 
right to keep and bear arms. 

3 

Interpretations of the Fourteenth Amendment in the pe
riod immediately following its ratification help to establish 
the public understanding of the text at the time of its 
adoption. 

Some of these interpretations come from Members of Con
gress. During an 1871 debate on a bill to enforce the Four
teenth Amendment, Representative Henry Dawes listed the 
Constitution’s first eight Amendments, including “the right 
to keep and bear arms,” before explaining that after the 
Civil War, the country “gave the most grand of all these 
rights, privileges, and immunities, by one single amendment 
to the Constitution, to four millions of American citizens” 
who formerly were slaves. Cong. Globe, 42d Cong., 1st 
Sess., 475–476 (1871). “It is all these,” Dawes explained, 
“which are comprehended in the words ‘American citizen.’ ” 
Id., at 476; see also id., at 334 (remarks of Rep. Hoar) (stating 
that the Privileges or Immunities Clause referred to those 
rights “declared to belong to the citizen by the Constitution 
itself”). Even opponents of Fourteenth Amendment en
forcement legislation acknowledged that the Privileges or 
Immunities Clause protected constitutionally enumerated in
dividual rights. See 2 Cong. Rec. 384–385 (1874) (remarks 
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of Rep. Mills) (opposing enforcement law, but acknowledging, 
in referring to the Bill of Rights, that “[t]hese first amend
ments and some provisions of the Constitution of like import 
embrace the ‘privileges and immunities’ of citizenship as set 
forth in article 4, section 2, of the Constitution and in the 
fourteenth amendment” (emphasis added)); see Curtis 166– 
170 (collecting examples). 

Legislation passed in furtherance of the Fourteenth 
Amendment demonstrates even more clearly this under
standing. For example, Congress enacted the Civil Rights 
Act of 1871, 17 Stat. 13, which was titled in pertinent part 
“An Act to enforce the Provisions of the Fourteenth Amend
ment to the Constitution of the United States,” and which is 
codified in the still-existing 42 U. S. C. § 1983. That statute 
prohibits state officials from depriving citizens of “any 
rights, privileges, or immunities secured by the Constitu
tion.” Rev. Stat. 1979, 42 U. S. C. § 1983 (emphasis added). 
Although the Judiciary ignored this provision for decades 
after its enactment, this Court has come to interpret the 
statute, unremarkably in light of its text, as protecting con
stitutionally enumerated rights. Monroe v. Pape, 365 U. S. 
167, 171 (1961). 

A Federal Court of Appeals decision written by a future 
Justice of this Court adopted the same understanding of the 
Privileges or Immunities Clause. See, e. g., United States v. 
Hall, 26 F. Cas. 79, 82 (No. 15,282) (CC SD Ala. 1871) (Woods, 
J.) (“We think, therefore, that the . . . rights enumerated in 
the first eight articles of amendment to the constitution of 
the United States, are the privileges and immunities of citi
zens of the United States”). In addition, two of the era’s 
major constitutional treatises reflected the understanding 
that § 1 would protect constitutionally enumerated rights 
from state abridgment.14 A third such treatise unambigu

14 See J. Pomeroy, An Introduction to the Constitutional Law of the 
United States 155–156 (E. Bennett ed. 1886) (describing § 1, which the 
country was then still considering, as a “needed” “remedy” for Barron ex 
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ously indicates that the Privileges or Immunities Clause ac
complished this task. G. Paschal, The Constitution of the 
United States 290 (1868) (explaining that the rights listed 
in § 1 had “already been guarantied” by Article IV and the 
Bill of Rights, but that “[t]he new feature declared” by § 1 
was that these rights, “which had been construed to apply 
only to the national government, are thus imposed upon the 
States”). 

Another example of public understanding comes from 
United States Attorney Daniel Corbin’s statement in an 
1871 Ku Klux Klan prosecution. Corbin cited Barron and 
declared: 

“[T]he fourteenth amendment changes all that theory, 
and lays the same restriction upon the States that before 
lay upon the Congress of the United States—that, as 
Congress heretofore could not interfere with the right 
of the citizen to keep and bear arms, now, after the adop
tion of the fourteenth amendment, the State cannot in
terfere with the right of the citizen to keep and bear 
arms. The right to keep and bear arms is included 
in the fourteenth amendment, under ‘privileges and 
immunities.’ ” Proceedings in the Ku Klux Trials at 
Columbia, S. C., in the United States Circuit Court, 
November Term, 1871, p. 147 (1872). 

* * * 

This evidence plainly shows that the ratifying public un
derstood the Privileges or Immunities Clause to protect con
stitutionally enumerated rights, including the right to keep 

rel. Tiernan v. Mayor of Baltimore, 7 Pet. 243 (1833), which held that the 
Bill of Rights was not enforceable against the States); T. Farrar, Manual 
of the Constitution of the United States of America 58–59, 145–146, 395– 
397 (1867); id., at 546 (3d ed. 1872) (describing the Fourteenth Amendment 
as having “swept away” the “decisions of many courts” that “the popular 
rights guaranteed by the Constitution are secured only against [the fed
eral] government”). 
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and bear arms. As the Court demonstrates, there can be no 
doubt that § 1 was understood to enforce the Second Amend
ment against the States. See ante, at 770–780. In my view, 
this is because the right to keep and bear arms was under
stood to be a privilege of American citizenship guaranteed 
by the Privileges or Immunities Clause. 

C 
The next question is whether the Privileges or Immunities 

Clause merely prohibits States from discriminating among 
citizens if they recognize the Second Amendment’s right to 
keep and bear arms, or whether the Clause requires States 
to recognize the right. The municipal respondents, Chicago 
and Oak Park, argue for the former interpretation. They 
contend that the Second Amendment, as applied to the 
States through the Fourteenth, authorizes a State to impose 
an outright ban on handgun possession such as the ones at 
issue here so long as a State applies it to all citizens equally.15 

The Court explains why this antidiscrimination-only reading 
of § 1 as a whole is “implausible.” Ante, at 778 (citing Brief 
for Municipal Respondents 64). I agree, but because I think 
it is the Privileges or Immunities Clause that applies this 
right to the States, I must explain why this Clause in partic
ular protects against more than just state discrimination, 
and in fact establishes a minimum baseline of rights for all 
American citizens. 

15 The municipal respondents and Justice Breyer’s dissent raise a 
most unusual argument that § 1 prohibits discriminatory laws affecting 
only the right to keep and bear arms, but offers substantive protection to 
other rights enumerated in the Constitution, such as the freedom of 
speech. See post, at 935. Others, however, have made the more compre
hensive—and internally consistent—argument that § 1 bars discrimination 
alone and does not afford protection to any substantive rights. See, e. g., 
R. Berger, Government by Judiciary: The Transformation of the Four
teenth Amendment (2d ed. 1997). I address the coverage of the Privi
leges or Immunities Clause only as it applies to the Second Amendment 
right presented here, but I do so with the understanding that my conclu
sion may have implications for the broader argument. 
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1 

I begin, again, with the text. The Privileges or Immuni
ties Clause opens with the command that “No State shall” 
abridge the privileges or immunities of citizens of the United 
States. Amdt. 14, § 1 (emphasis added). The very same 
phrase opens Article I, § 10, of the Constitution, which pro
hibits the States from “pass[ing] any Bill of Attainder” or 
“ex post facto Law,” among other things. Article I, § 10, 
is one of the few constitutional provisions that limits state 
authority. In Barron, when Chief Justice Marshall inter
preted the Bill of Rights as lacking “plain and intelligible 
language” restricting state power to infringe upon individual 
liberties, he pointed to Article I, § 10, as an example of text 
that would have accomplished that task. 7 Pet., at 250. In
deed, Chief Justice Marshall would later describe Article I, 
§ 10, as “a bill of rights for the people of each state.” Flet
cher v. Peck, 6 Cranch 87, 138 (1810). Thus, the fact that 
the Privileges or Immunities Clause uses the command “[n]o 
State shall”—which Article IV, § 2, does not—strongly sug
gests that the former imposes a greater restriction on state 
power than the latter. 

This interpretation is strengthened when one considers 
that the Privileges or Immunities Clause uses the verb 
“abridge,” rather than “discriminate,” to describe the limit 
it imposes on state authority. The Webster’s dictionary in 
use at the time of Reconstruction defines the word “abridge” 
to mean “[t]o deprive; to cut off; . . . as, to abridge one of his 
rights.” 1 Webster, An American Dictionary of the English 
Language, at 6. The Clause is thus best understood to im
pose a limitation on state power to infringe upon pre-existing 
substantive rights. It raises no indication that the Framers 
of the Clause used the word “abridge” to prohibit only 
discrimination. 

This most natural textual reading is underscored by a 
well-publicized revision to the Fourteenth Amendment 
that the Reconstruction Congress rejected. After several 
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Southern States refused to ratify the Amendment, President 
Johnson met with their Governors to draft a compromise. 
N. Y. Times, Feb. 5, 1867, p. 5. Their proposal eliminated 
Congress’ power to enforce the Amendment (granted in § 5), 
and replaced the Privileges or Immunities Clause in § 1 with 
the following: 

“All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the 
United States, and of the States in which they reside, 
and the Citizens of each State shall be entitled to all 
the privileges and immunities of citizens in the several 
States.” Draft reprinted in 1 Documentary History of 
Reconstruction 240 (W. Fleming ed. 1950) (hereinafter 
Fleming) (emphasis added). 

Significantly, this proposal removed the “[n]o State shall” 
directive and the verb “abridge” from § 1, and also changed 
the class of rights to be protected from those belonging to 
“citizens of the United States” to those of the “citizens in the 
several States.” This phrasing is materially indistinguish
able from Article IV, § 2, which generally was understood as 
an antidiscrimination provision alone. See supra, at 819– 
822. The proposal thus strongly indicates that at least the 
President of the United States and several Southern Gover
nors thought that the Privileges or Immunities Clause, which 
they unsuccessfully tried to revise, prohibited more than just 
state-sponsored discrimination. 

2 

The argument that the Privileges or Immunities Clause 
prohibits no more than discrimination often is followed by a 
claim that public discussion of the Clause, and of § 1 gener
ally, was not extensive. Because of this, the argument goes, 
§ 1 must not have been understood to accomplish such a sig
nificant task as subjecting States to federal enforcement of 
a minimum baseline of rights. That argument overlooks 
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critical aspects of the Nation’s history that underscored the 
need for, and wide agreement upon, federal enforcement of 
constitutionally enumerated rights against the States, in
cluding the right to keep and bear arms. 

a 

I turn first to public debate at the time of ratification. It 
is true that the congressional debates over § 1 were rela
tively brief. It is also true that there is little evidence of 
extensive debate in the States. Many state legislatures did 
not keep records of their debates, and the few records that 
do exist reveal only modest discussion. See Curtis 145. 
These facts are not surprising. 

First, however consequential we consider the question 
today, the nationalization of constitutional rights was not the 
most controversial aspect of the Fourteenth Amendment at 
the time of its ratification. The Nation had just endured a 
tumultuous civil war, and §§ 2, 3, and 4—which reduced the 
representation of States that denied voting rights to blacks, 
deprived most former Confederate officers of the power to 
hold elective office, and required States to disavow Confeder
ate war debts—were far more polarizing and consumed far 
more political attention. See Wildenthal 1600; Hardy, Origi
nal Popular Understanding of the Fourteenth Amendment 
as Reflected in the Print Media of 1866–1868, 30 Whittier 
L. Rev. 695, 699 (2009). 

Second, the congressional debates on the Fourteenth 
Amendment reveal that many Representatives, and probably 
many citizens, believed that the Thirteenth Amendment, the 
1866 Civil Rights legislation, or some combination of the two, 
had already enforced constitutional rights against the States. 
Justice Black’s dissent in Adamson chronicles this point in 
detail. 332 U. S., at 107–108 (appendix to dissenting opin
ion). Regardless of whether that understanding was accu
rate as a matter of constitutional law, it helps to explain why 
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Congressmen had little to say during the debates about § 1. 
See ibid. 

Third, while Barron made plain that the Bill of Rights 
was not legally enforceable against the States, see supra, at 
806–807, the significance of that holding should not be over
stated. Like the Framers, see supra, at 818–819, many 
19th-century Americans understood the Bill of Rights to de
clare inalienable rights that pre-existed all government. 
Thus, even though the Bill of Rights technically applied only 
to the Federal Government, many believed that it declared 
rights that no legitimate government could abridge. 

Chief Justice Henry Lumpkin’s decision for the Georgia 
Supreme Court in Nunn v. State, 1 Ga. 243 (1846), illustrates 
this view. In assessing state power to regulate firearm pos
session, Lumpkin wrote that he was “aware that it has been 
decided, that [the Second Amendment], like other amend
ments adopted at the same time, is a restriction upon the 
government of the United States, and does not extend to the 
individual States.” Id., at 250. But he still considered the 
right to keep and bear arms as “an unalienable right, which 
lies at the bottom of every free government,” and thus found 
the States bound to honor it. Ibid. Other state courts 
adopted similar positions with respect to the right to keep 
and bear arms and other enumerated rights.16 Some courts 
even suggested that the protections in the Bill of Rights 
were legally enforceable against the States, Barron notwith
standing.17 A prominent treatise of the era took the same 
position. W. Rawle, A View of the Constitution of the 

16 See, e. g., Raleigh & Gaston R. Co. v. Davis, 19 N. C. 451, 458–462 
(1837) (right to just compensation for government taking of property); 
Rohan v. Sawin, 59 Mass. 281, 285 (1850) (right to be secure from unrea
sonable government searches and seizures); State v. Buzzard, 4 Ark. 18, 
28 (1842) (right to keep and bear arms); State v. Jumel, 13 La. Ann. 399, 
400 (1858) (same); Cockrum v. State, 24 Tex. 394, 401–404 (1859) (same). 

17 See, e. g., People v. Goodwin, 18 Johns. *187, *201 (N. Y. Sup. Ct. 1820); 
Rhinehart v. Schuyler, 7 Ill. 473, 522 (1845). 
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United States of America 124–125 (2d ed. 1829) (arguing that 
certain of the first eight Amendments “appl[y] to the state 
legislatures” because those Amendments “form parts of the 
declared rights of the people, of which neither the state pow
ers nor those of the Union can ever deprive them”); id., 
at 125–126 (describing the Second Amendment “right of 
the people to keep and bear Arms” as “a restraint on both” 
Congress and the States); see also Heller, 554 U. S., at 607 
(describing Rawle’s treatise as “influential”). Certain abo
litionist leaders adhered to this view as well. Lysander 
Spooner championed the popular abolitionist argument that 
slavery was inconsistent with constitutional principles, citing 
as evidence the fact that it deprived black Americans of the 
“natural right of all men ‘to keep and bear arms’ for their 
personal defence,” which he believed the Constitution “pro
hibit[ed] both Congress and the State governments from in
fringing.” The Unconstitutionality of Slavery 98 (1860). 

In sum, some appear to have believed that the Bill of 
Rights did apply to the States, even though this Court had 
squarely rejected that theory. See, e. g., supra, at 830–831 
(recounting Rep. Hale’s argument to this effect). Many oth
ers believed that the liberties codified in the Bill of Rights 
were ones that no State should abridge, even though they 
understood that the Bill technically did not apply to States. 
These beliefs, combined with the fact that most state consti
tutions recognized many, if not all, of the individual rights 
enumerated in the Bill of Rights, made the need for federal 
enforcement of constitutional liberties against the States an 
afterthought. See ante, at 777 (opinion of the Court) (noting 
that, “[i]n 1868, 22 of the 37 States in the Union had state 
constitutional provisions explicitly protecting the right to 
keep and bear arms”). That changed with the national con
flict over slavery. 

b 

In the contentious years leading up to the Civil War, those 
who sought to retain the institution of slavery found that to 
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do so, it was necessary to eliminate more and more of the 
basic liberties of slaves, free blacks, and white abolitionists. 
Congressman Tobias Plants explained that slaveholders 
“could not hold [slaves] safely where dissent was permitted,” 
so they decided that “all dissent must be suppressed by the 
strong hand of power.” 39th Cong. Globe 1013. The meas
ures they used were ruthless, repressed virtually every 
right recognized in the Constitution, and demonstrated that 
preventing only discriminatory state firearms restrictions 
would have been a hollow assurance for liberty. Public reac
tion indicates that the American people understood this 
point. 

The overarching goal of proslavery forces was to repress 
the spread of abolitionist thought and the concomitant risk 
of a slave rebellion. Indeed, it is difficult to overstate the 
extent to which fear of a slave uprising gripped slaveholders 
and dictated the acts of Southern legislatures. Slaves and 
free blacks represented a substantial percentage of the popu
lation and posed a severe threat to Southern order if they 
were not kept in their place. According to the 1860 Census, 
slaves represented one quarter or more of the population in 
11 of the 15 slave States, nearly half the population in Ala
bama, Florida, Georgia, and Louisiana, and more than 50% 
of the population in Mississippi and South Carolina. Statis
tics of the United States (Including Mortality, Property, 
& c.,) in 1860, The Eighth Census 336–350 (1866). 

The Southern fear of slave rebellion was not unfounded. 
Although there were others, two particularly notable slave 
uprisings heavily influenced slaveholders in the South. In 
1822, a group of free blacks and slaves led by Denmark Vesey 
planned a rebellion in which they would slay their masters 
and flee to Haiti. H. Aptheker, American Negro Slave Re
volts 268–270 (1983). The plan was foiled, leading to the 
swift arrest of 130 blacks, and the execution of 37, including 
Vesey. Id., at 271. Still, slaveowners took notice—it was 
reportedly feared that as many as 6,600 to 9,000 slaves and 
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free blacks were involved in the plot. Id., at 272. A few 
years later, the fear of rebellion was realized. An uprising 
led by Nat Turner took the lives of at least 57 whites before 
it was suppressed. Id., at 298–302. 

The fear generated by these and other rebellions led 
Southern legislatures to take particularly vicious aim at the 
rights of free blacks and slaves to speak or to keep and bear 
arms for their defense. Teaching slaves to read (even the 
Bible) was a criminal offense punished severely in some 
States. See K. Stampp, The Peculiar Institution: Slavery in 
the Ante-bellum South 208, 211 (1956). Virginia made it a 
crime for a member of an “abolition” society to enter the 
State and argue “that the owners of slaves have no property 
in the same, or advocate or advise the abolition of slavery.” 
1835–1836 Va. Acts ch. 66, p. 44. Other States prohibited 
the circulation of literature denying a master’s right to prop
erty in his slaves and passed laws requiring postmasters to 
inspect the mails in search of such material. C. Eaton, The 
Freedom-of-Thought Struggle in the Old South 118–143, 
199–200 (1964). 

Many legislatures amended their laws prohibiting slaves 
from carrying firearms 18 to apply the prohibition to free 
blacks as well. See, e. g., Act of Dec. 23, 1833, § 7, 1833 Ga. 
Acts pp. 226, 228 (declaring that “it shall not be lawful for 
any free person of colour in this state, to own, use, or carry 
fire arms of any description whatever”); H. Aptheker, Nat 
Turner’s Slave Rebellion 74–76, 83–94 (1966) (discussing sim
ilar Maryland and Virginia statutes); see also Act of Mar. 15, 

18 See, e. g., Black Code, ch. 33, § 19, 1806 Acts of First Session of Terri
tory of Orleans pp. 160, 162 (prohibiting slaves from using firearms unless 
they were authorized by their master to hunt within the boundaries of his 
plantation); An Act to Provide for the More Effectual Performance of Pa
trol Duty, 1819 S. C. Acts pp. 29, 31 (same); An Act to Amend the Sixth 
Section of an Act Entitled “An Act Concerning Slaves,” approved 5th 
Feb., 1840, Tex. Laws, 3d Sess., pp. 42–43 (making it unlawful for “any 
slave to own firearms of any description”). 
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1852, ch. 206, 1852 Miss. Laws p. 328 (repealing laws allowing 
free blacks to obtain firearms licenses); Act of Jan. 31, 1831, 
1831 Fla. Acts p. 30 (same). Florida made it the “duty” of 
white citizen “patrol[s] to search negro houses or other sus
pected places, for fire arms.” Act of Feb. 17, 1833, ch. 671, 
1833 Fla. Acts pp. 26, 30. If they found any firearms, the 
patrols were to take the offending slave or free black “to the 
nearest justice of the peace,” whereupon he would be “se
ver[ely] punished” by “whipping on the bare back, not ex
ceeding thirty-nine lashes,” unless he could give a “plain and 
satisfactory” explanation of how he came to possess the 
gun. Ibid. 

Southern blacks were not alone in facing threats to their 
personal liberty and security during the antebellum era. 
Mob violence in many Northern cities presented dangers as 
well. Cottrol & Diamond, The Second Amendment: Toward 
an Afro-Americanist Reconsideration, 80 Geo. L. J. 309, 340 
(1991) (hereinafter Cottrol) (recounting a July 1834 mob at
tack against “churches, homes, and businesses of white aboli
tionists and blacks” in New York that involved “upwards 
of twenty thousand people and required the intervention of 
the militia to suppress”); ibid. (noting an uprising in Boston 
nine years later in which a confrontation between a group of 
white sailors and four blacks led “a mob of several hundred 
whites” to “attac[k] and severely beat every black they 
could find”). 

c 

After the Civil War, Southern anxiety about an uprising 
among the newly freed slaves peaked. As Representative 
Thaddeus Stevens is reported to have said, “ ‘[w]hen it was 
first proposed to free the slaves, and arm the blacks, did not 
half the nation tremble? The prim conservatives, the snobs, 
and the male waiting-maids in Congress, were in hysterics.’ ” 
K. Stampp, The Era of Reconstruction, 1865–1877, p. 104 
(1965) (hereinafter Era of Reconstruction). 
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As the Court explains, this fear led to “systematic efforts” 
in the “old Confederacy” to disarm the more than 180,000 
freedmen who had served in the Union Army, as well as 
other free blacks. See ante, at 771. Some States formally 
prohibited blacks from possessing firearms. Ibid. (quoting 
1865 Miss. Laws p. 165, § 1, reprinted in 1 Fleming 289). 
Others enacted legislation prohibiting blacks from carrying 
firearms without a license, a restriction not imposed on 
whites. See, e. g., La. Statute of 1865, reprinted in id., at 
280. Additionally, “[t]hroughout the South, armed parties, 
often consisting of ex-Confederate soldiers serving in the 
state militias, forcibly took firearms from newly freed 
slaves.” Ante, at 772. 

As the Court makes crystal clear, if the Fourteenth 
Amendment “had outlawed only those laws that discriminate 
on the basis of race or previous condition of servitude, 
African-Americans in the South would likely have remained 
vulnerable to attack by many of their worst abusers: the 
state militia and state peace officers.” Ante, at 779. In the 
years following the Civil War, a law banning firearm posses
sion outright “would have been nondiscriminatory only in the 
formal sense,” for it would have “left firearms in the hands 
of the militia and local peace officers.” Ibid. 

Evidence suggests that the public understood this at the 
time the Fourteenth Amendment was ratified. The publicly 
circulated Report of the Joint Committee on Reconstruction 
extensively detailed these abuses, see ante, at 772 (collecting 
examples), and statements by citizens indicate that they 
looked to the Committee to provide a federal solution to this 
problem, see, e. g., 39th Cong. Globe 337 (remarks of Rep. 
Sumner) (introducing “a memorial from the colored citizens 
of the State of South Carolina” asking for, inter alia, “consti
tutional protection in keeping arms, in holding public assem
blies, and in complete liberty of speech and of the press”). 

One way in which the Federal Government responded was 
to issue military orders countermanding Southern arms leg
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islation. See, e. g., Jan. 17, 1866, order from Major General 
D. E. Sickles, reprinted in E. McPherson, The Political His
tory of the United States of America During the Period of 
Reconstruction 37 (1871) (“The constitutional rights of all 
loyal and well-disposed inhabitants to bear arms will not be 
infringed”). The significance of these steps was not lost on 
those they were designed to protect. After one such order 
was issued, The Christian Recorder, published by the Afri
can Methodist Episcopal Church, published the following 
editorial: 

“ ‘We have several times alluded to the fact that the 
Constitution of the United States, guaranties to every 
citizen the right to keep and bear arms. . . . All men, 
without the distinction of color, have the right to keep 
arms to defend their homes, families, or themselves.’ 

“We are glad to learn that [the] Commissioner for this 
State . . . has given freedmen to understand that they 
have as good a right to keep fire arms as any other citi
zens. The Constitution of the United States is the su
preme law of the land, and we will be governed by that 
at present.” Right To Bear Arms, Phila., Pa., Christian 
Recorder, Feb. 24, 1866, pp. 29–30. 

The same month, The Loyal Georgian carried a letter to 
the editor asking, “Have colored persons a right to own 
and carry fire arms?—A Colored Citizen.” The editors re
sponded as follows: 

“Almost every day, we are asked questions similar to 
the above. We answer certainly you have the same 
right to own and carry fire arms that other citizens have. 
You are not only free but citizens of the United States 
and, as such, entitled to the same privileges granted to 
other citizens by the Constitution of the United States. 

. . . . . 
“ . . . Article II, of the amendments to the Constitution 

of the United States, gives the people the right to bear 
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arms and states that this right shall not be infringed. . . . 
All men, without distinction of color, have the right to 
keep arms to defend their homes, families or them
selves.” Letter to the Editor, Augusta, Ga., Loyal 
Georgian, Feb. 3, 1866, p. 3. 

These statements are consistent with the arguments of ab
olitionists during the antebellum era that slavery, and the 
slave States’ efforts to retain it, violated the constitutional 
rights of individuals—rights the abolitionists described as 
among the privileges and immunities of citizenship. See, 
e. g., J. Tiffany, Treatise on the Unconstitutionality of Ameri
can Slavery 56 (1849) (“pledg[ing] . . . to see that all the 
rights, privileges, and immunities, granted by the constitu
tion of the United States, are extended to all”); id., at 99 
(describing the “right to keep and bear arms” as one of those 
rights secured by “the constitution of the United States”). 
The problem abolitionists sought to remedy was that, under 
Dred Scott, blacks were not entitled to the privileges and 
immunities of citizens under the Federal Constitution and 
that, in many States, whatever inalienable rights state law 
recognized did not apply to blacks. See, e. g., Cooper v. Sa
vannah, 4 Ga. 68, 72 (1848) (deciding, just two years after 
Chief Justice Lumpkin’s opinion in Nunn recognizing the 
right to keep and bear arms, see supra, at 842, that “[f]ree 
persons of color have never been recognized here as citizens; 
they are not entitled to bear arms”). 

Section 1 guaranteed the rights of citizenship in the 
United States and in the several States without regard to 
race. But it was understood that liberty would be assured 
little protection if § 1 left each State to decide which privi
leges or immunities of United States citizenship it would pro
tect. As Frederick Douglass explained before § 1’s adop
tion, “the Legislatures of the South can take from him the 
right to keep and bear arms, as they can—they would not 
allow a negro to walk with a cane where I came from, they 
would not allow five of them to assemble together.” In 
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What New Skin Will the Old Snake Come Forth? An Ad
dress Delivered in New York, New York, on May 10, 1865, 
reprinted in 4 The Frederick Douglass Papers 79, 83–84 (J. 
Blassingame & J. McKivigan eds. 1991) (footnote omitted). 
“Notwithstanding the provision in the Constitution of the 
United States that the right to keep and bear arms shall not 
be abridged,” Douglass explained that “the black man has 
never had the right either to keep or bear arms.” Id., at 84. 
Absent a constitutional amendment to enforce that right 
against the States, he insisted that “the work of the Aboli
tionists [wa]s not finished.” Ibid. 

This history confirms what the text of the Privileges or 
Immunities Clause most naturally suggests: Consistent with 
its command that “[n]o State shall . . . abridge” the rights 
of United States citizens, the Clause establishes a minimum 
baseline of federal rights, and the constitutional right to keep 
and bear arms plainly was among them.19 

III 

My conclusion is contrary to this Court’s precedents, which 
hold that the Second Amendment right to keep and bear 
arms is not a privilege of United States citizenship. See 
Cruikshank, 92 U. S., at 548–549, 551–553. I must, there
fore, consider whether stare decisis requires retention of 
those precedents. As mentioned at the outset, my inquiry 
is limited to the right at issue here. Thus, I do not endeavor 
to decide in this case whether, or to what extent, the Privi
leges or Immunities Clause applies any other rights enumer

19 I conclude that the right to keep and bear arms applies to the States 
through the Privileges or Immunities Clause, which recognizes the rights 
of United States “citizens.” The plurality concludes that the right applies 
to the States through the Due Process Clause, which covers all “person[s].” 
Because this case does not involve a claim brought by a noncitizen, 
I express no view on the difference, if any, between my conclusion and the 
plurality’s with respect to the extent to which the States may regulate 
firearm possession by noncitizens. 
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ated in the Constitution against the States.20 Nor do I sug
gest that the stare decisis considerations surrounding the 
application of the right to keep and bear arms against 
the States would be the same as those surrounding another 
right protected by the Privileges or Immunities Clause. 
I consider stare decisis only as it applies to the question pre
sented here. 

A 

This inquiry begins with the Slaughter-House Cases. 
There, this Court upheld a Louisiana statute granting a mo
nopoly on livestock butchering in and around the city of New 
Orleans to a newly incorporated company. 16 Wall. 36. 
Butchers excluded by the monopoly sued, claiming that the 
statute violated the Privileges or Immunities Clause because 
it interfered with their right to pursue and “exercise their 
trade.” Id., at 60. This Court rejected the butchers’ claim, 
holding that their asserted right was not a privilege or im
munity of American citizenship, but one governed by the 
States alone. The Court held that the Privileges or Immu
nities Clause protected only rights of federal citizenship— 
those “which owe their existence to the Federal government, 
its National character, its Constitution, or its laws,” id., at 
79—and did not protect any of the rights of state citizenship, 

20 I note, however, that I see no reason to assume that the constitution
ally enumerated rights protected by the Privileges or Immunities Clause 
should consist of all the rights recognized in the Bill of Rights and no 
others. Constitutional provisions outside the Bill of Rights protect indi
vidual rights, see, e. g., Art. I, § 9, cl. 2 (granting the “Privilege of the Writ 
of Habeas Corpus”), and there is no obvious evidence that the Framers of 
the Privileges or Immunities Clause meant to exclude them. In addition, 
certain Bill of Rights provisions prevent federal interference in state af
fairs and are not readily construed as protecting rights that belong to 
individuals. The Ninth and Tenth Amendments are obvious examples, as 
is the First Amendment’s Establishment Clause, which “does not purport 
to protect individual rights.” Elk Grove Unified School Dist. v. Newdow, 
542 U. S. 1, 50 (2004) (Thomas, J., concurring in judgment); see Amar 
179–180. 
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id., at 74. In other words, the Court defined the two sets of 
rights as mutually exclusive. 

After separating these two sets of rights, the Court de
fined the rights of state citizenship as “embrac[ing] nearly 
every civil right for the establishment and protection of 
which organized government is instituted”—that is, all those 
rights listed in Corfield. 16 Wall., at 76 (referring to “those 
rights” that “Judge Washington” described). That left very 
few rights of federal citizenship for the Privileges or Immu
nities Clause to protect. The Court suggested a handful of 
possibilities, such as the “right of free access to [federal] sea
ports,” protection of the Federal Government while travel
ing “on the high seas,” and even two rights listed in the 
Constitution. Id., at 79 (noting “[t]he right to peaceably as
semble” and “the privilege of the writ of habeas corpus”); 
see supra, at 808. But its decision to interpret the rights of 
state and federal citizenship as mutually exclusive led the 
Court in future cases to conclude that constitutionally enu
merated rights were excluded from the Privileges or Immu
nities Clause’s scope. See Cruikshank, supra. 

I reject that understanding. There was no reason to in
terpret the Privileges or Immunities Clause as putting the 
Court to the extreme choice of interpreting the “privileges 
and immunities” of federal citizenship to mean either all 
those rights listed in Corfield, or almost no rights at all. 16 
Wall., at 76. The record is scant that the public understood 
the Clause to make the Federal Government “a perpetual 
censor upon all legislation of the States” as the Slaughter-
House majority feared. Id., at 78. For one thing, Corfield 
listed the “elective franchise” as one of the privileges and 
immunities of “citizens of the several states,” 6 F. Cas., at 
552, yet Congress and the States still found it necessary 
to adopt the Fifteenth Amendment—which protects “[t]he 
right of citizens of the United States to vote”—two years 
after the Fourteenth Amendment’s passage. If the Privi
leges or Immunities Clause were understood to protect every 
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conceivable civil right from state abridgment, the Fifteenth 
Amendment would have been redundant. 

The better view, in light of the States and Federal Govern
ment’s shared history of recognizing certain inalienable 
rights in their citizens, is that the privileges and immunities 
of state and federal citizenship overlap. This is not to say 
that the privileges and immunities of state and federal citi
zenship are the same. At the time of the Fourteenth 
Amendment’s ratification, States performed many more 
functions than the Federal Government, and it is unlikely 
that, simply by referring to “privileges or immunities,” the 
Framers of § 1 meant to transfer every right mentioned in 
Corfield to congressional oversight. As discussed, “privi
leges” and “immunities” were understood only as synonyms 
for “rights.” See supra, at 813–815. It was their attach
ment to a particular group that gave them content, and the 
text and history recounted here indicate that the rights of 
United States citizens were not perfectly identical to the 
rights of citizens “in the several States.” Justice Swayne, one 
of the dissenters in Slaughter-House, made the point clear: 

“The citizen of a State has the same fundamental rights 
as a citizen of the United States, and also certain others, 
local in their character, arising from his relation to the 
State, and in addition, those which belong to the citizen 
of the United States, he being in that relation also. 
There may thus be a double citizenship, each having 
some rights peculiar to itself. It is only over those 
which belong to the citizen of the United States that 
the category here in question throws the shield of its 
protection.” 16 Wall., at 126 (emphasis added). 

Because the privileges and immunities of American citizen
ship include rights enumerated in the Constitution, they 
overlap to at least some extent with the privileges and im
munities traditionally recognized in citizens in the several 
States. 
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A separate question is whether the privileges and immu
nities of American citizenship include any rights besides 
those enumerated in the Constitution. The four dissenting 
Justices in Slaughter-House would have held that the Privi
leges or Immunities Clause protected the unenumerated 
right that the butchers in that case asserted. See id., at 
83 (opinion of Field, J.); id., at 111 (opinion of Bradley, J.); 
id., at 124 (opinion of Swayne, J.). Because this case does 
not involve an unenumerated right, it is not necessary to re
solve the question whether the Clause protects such rights, 
or whether the Court’s judgment in Slaughter-House was 
correct. 

Still, it is argued that the mere possibility that the Privi
leges or Immunities Clause may enforce unenumerated 
rights against the States creates “ ‘special hazards’ ” that 
should prevent this Court from returning to the original 
meaning of the Clause.21 Post, at 860 (Stevens, J., dissent
ing). Ironically, the same objection applies to the Court’s 
substantive due process jurisprudence, which illustrates the 
risks of granting judges broad discretion to recognize indi
vidual constitutional rights in the absence of textual or his
torical guideposts. But I see no reason to assume that such 
hazards apply to the Privileges or Immunities Clause. The 
mere fact that the Clause does not expressly list the rights 
it protects does not render it incapable of principled judicial 
application. The Constitution contains many provisions 
that require an examination of more than just constitutional 
text to determine whether a particular act is within Con
gress’ power or is otherwise prohibited. See, e. g., Art. I, 
§ 8, cl. 18 (Necessary and Proper Clause); Amdt. 8 (Cruel and 

21 To the extent Justice Stevens is concerned that reliance on the 
Privileges or Immunities Clause may invite judges to “write their personal 
views of appropriate public policy into the Constitution,” post, at 860 
(internal quotation marks omitted), his celebration of the alternative— 
the “flexibility,” “transcend[ence],” and “dynamism” of substantive due 
process—speaks for itself, post, at 871, 872, 876. 
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Unusual Punishments Clause). When the inquiry focuses on 
what the ratifying era understood the Privileges or Immuni
ties Clause to mean, interpreting it should be no more “haz
ardous” than interpreting these other constitutional provi
sions by using the same approach. To be sure, interpreting 
the Privileges or Immunities Clause may produce hard ques
tions. But they will have the advantage of being questions 
the Constitution asks us to answer. I believe those ques
tions are more worthy of this Court’s attention—and far 
more likely to yield discernible answers—than the substan
tive due process questions the Court has for years created 
on its own, with neither textual nor historical support. 

Finding these impediments to returning to the original 
meaning overstated, I reject Slaughter-House insofar as it 
precludes any overlap between the privileges and immuni
ties of state and federal citizenship. I next proceed to the 
stare decisis considerations surrounding the precedent that 
expressly controls the question presented here. 

B 

Three years after Slaughter-House, the Court in Cruik
shank squarely held that the right to keep and bear arms was 
not a privilege of American citizenship, thereby overturning 
the convictions of militia members responsible for the brutal 
Colfax Massacre. See supra, at 808–809. Cruikshank is 
not a precedent entitled to any respect. The flaws in its 
interpretation of the Privileges or Immunities Clause are 
made evident by the preceding evidence of its original mean
ing, and I would reject the holding on that basis alone. But, 
the consequences of Cruikshank warrant mention as well. 

Cruikshank’s holding that blacks could look only to state 
governments for protection of their right to keep and bear 
arms enabled private forces, often with the assistance of 
local governments, to subjugate the newly freed slaves and 
their descendants through a wave of private violence de
signed to drive blacks from the voting booth and force them 
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into peonage, an effective return to slavery. Without fed
eral enforcement of the inalienable right to keep and bear 
arms, these militias and mobs were tragically successful in 
waging a campaign of terror against the very people the 
Fourteenth Amendment had just made citizens. 

Take, for example, the Hamburg Massacre of 1876. 
There, a white citizen militia sought out and murdered a 
troop of black militiamen for no other reason than that they 
had dared to conduct a celebratory Fourth of July parade 
through their mostly black town. The white militia com
mander, “Pitchfork” Ben Tillman, later described this massa
cre with pride: “[T]he leading white men of Edgefield” had 
decided “to seize the first opportunity that the negroes might 
offer them to provoke a riot and teach the negroes a lesson 
by having the whites demonstrate their superiority by kill
ing as many of them as was justifiable.” S. Kantrowitz, Ben 
Tillman & the Reconstruction of White Supremacy 67 (2000) 
(ellipsis, brackets, and internal quotation marks omitted). 
None of the perpetrators of the Hamburg murders was ever 
brought to justice.22 

Organized terrorism like that perpetuated by Tillman and 
his cohorts proliferated in the absence of federal enforce
ment of constitutional rights. Militias such as the Ku Klux 
Klan, the Knights of the White Camellia, the White Brother
hood, the Pale Faces, and the ’76 Association spread terror 
among blacks and white Republicans by breaking up Repub
lican meetings, threatening political leaders, and whipping 
black militiamen. Era of Reconstruction 199–200; Curtis 

22 Tillman went on to a long career as South Carolina’s Governor and, 
later, United States Senator. Tillman’s contributions to campaign finance 
law have been discussed in our recent cases on that subject. See Citizens 
United v. Federal Election Comm’n, 558 U. S. 310, 394–395, 433, 446, 476 
(2010) (Stevens, J., concurring in part and dissenting in part) (discussing 
at length the Tillman Act of 1907, ch. 420, 34 Stat. 864). His contributions 
to the culture of terrorism that grew in the wake of Cruikshank had an 
even more dramatic and tragic effect. 
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156. These groups raped, murdered, lynched, and robbed 
as a means of intimidating, and instilling pervasive fear 
in, those whom they despised. A. Trelease, White Terror: 
The Ku Klux Klan Conspiracy and Southern Reconstruction 
28–46 (1995). 

Although Congress enacted legislation to suppress these 
activities,23 Klan tactics remained a constant presence in the 
lives of Southern blacks for decades. Between 1882 and 
1968, there were at least 3,446 reported lynchings of blacks 
in the South. Cottrol 351–352. They were tortured and 
killed for a wide array of alleged crimes, without even the 
slightest hint of due process. Emmit Till, for example, was 
killed in 1955 for allegedly whistling at a white woman. 
S. Whitfield, A Death in the Delta: The Story of Emmett Till 
15–31 (1988). The fates of other targets of mob violence 
were equally depraved. See, e. g., Lynched Negro and Wife 
Were First Mutilated, Vicksburg (Miss.) Evening Post, Feb. 
8, 1904, reprinted in R. Ginzburg, 100 Years of Lynchings 63 
(1988); Negro Shot Dead for Kissing His White Girlfriend, 
Chicago Defender, Feb. 31, 1915, in id., at 95 (reporting inci
dent in Florida); La. Negro Is Burned Alive Screaming 
“I Didn’t Do It,” Cleveland Gazette, Dec. 13, 1914, in id., 
at 93 (reporting incident in Louisiana). 

The use of firearms for self-defense was often the only way 
black citizens could protect themselves from mob violence. 
As Eli Cooper, one target of such violence, is said to have 
explained, “[t]he ‘Negro has been run over for fifty years, 
but it must stop now, and pistols and shotguns are the only 
weapons to stop a mob.’ ” Church Burnings Follow Negro 
Agitator’s Lynching, Chicago Defender, Sept. 6, 1919, in id., 
at 124. Sometimes, as in Cooper’s case, self-defense did not 
succeed. He was dragged from his home by a mob and 

23 In an effort to enforce the Fourteenth Amendment and halt this vio
lence, Congress enacted a series of civil rights statutes, including the 
Force Acts, see Act of May 31, 1870, 16 Stat. 140; Act of Feb. 28, 1871, 16 
Stat. 433, and the Ku Klux Klan Act, see Act of Apr. 20, 1871, 17 Stat. 13. 
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killed as his wife looked on. Ibid. But at other times, the 
use of firearms allowed targets of mob violence to survive. 
One man recalled the night during his childhood when his 
father stood armed at a jail until morning to ward off lynch
ers. See Cottrol 354. The experience left him with a 
sense, “not ‘of powerlessness, but of the “possibilities of sal
vation” ’ ” that came from standing up to intimidation. Ibid. 

In my view, the record makes plain that the Framers 
of the Privileges or Immunities Clause and the ratifying-
era public understood—just as the Framers of the Second 
Amendment did—that the right to keep and bear arms was 
essential to the preservation of liberty. The record makes 
equally plain that they deemed this right necessary to in
clude in the minimum baseline of federal rights that the 
Privileges or Immunities Clause established in the wake of 
the war over slavery. There is nothing about Cruikshank’s 
contrary holding that warrants its retention. 

* * * 

I agree with the Court that the Second Amendment is 
fully applicable to the States. I do so because the right to 
keep and bear arms is guaranteed by the Fourteenth Amend
ment as a privilege of American citizenship. 

Justice Stevens, dissenting. 

In District of Columbia v. Heller, 554 U. S. 570, 573 (2008), 
the Court answered the question whether a federal enclave’s 
“prohibition on the possession of usable handguns in the 
home violates the Second Amendment to the Constitution.” 
The question we should be answering in this case is whether 
the Constitution “guarantees individuals a fundamental 
right,” enforceable against the States, “to possess a func
tional, personal firearm, including a handgun, within the 
home.” Complaint ¶ 34, App. 23. That is a different— 
and more difficult—inquiry than asking if the Fourteenth 
Amendment “incorporates” the Second Amendment. The 
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so-called incorporation question was squarely and, in my 
view, correctly resolved in the late 19th century.1 

Before the District Court, petitioners focused their plead
ings on the special considerations raised by domestic posses
sion, which they identified as the core of their asserted right. 
In support of their claim that the city of Chicago’s handgun 
ban violates the Constitution, they now rely primarily on the 
Privileges or Immunities Clause of the Fourteenth Amend
ment. See Brief for Petitioners 9–65. They rely second
arily on the Due Process Clause of that Amendment. See 
id., at 66–72. Neither submission requires the Court to ex
press an opinion on whether the Fourteenth Amendment 
places any limit on the power of States to regulate posses
sion, use, or carriage of firearms outside the home. 

I agree with the plurality’s refusal to accept petitioners’ 
primary submission. Ante, at 758. Their briefs marshal an 
impressive amount of historical evidence for their argument 
that the Court interpreted the Privileges or Immunities 
Clause too narrowly in the Slaughter-House Cases, 16 Wall. 
36 (1873). But the original meaning of the Clause is not as 
clear as they suggest 2—and not nearly as clear as it would 

1 See United States v. Cruikshank, 92 U. S. 542, 553 (1876); Presser v. 
Illinois, 116 U. S. 252, 265 (1886); Miller v. Texas, 153 U. S. 535, 538 (1894). 
This is not to say that I agree with all other aspects of these decisions. 

2 Cf., e. g., Currie, The Reconstruction Congress, 75 U. Chi. L. Rev. 383, 
406 (2008) (finding “some support in the legislative history for no fewer 
than four interpretations” of the Privileges or Immunities Clause, two of 
which contradict petitioners’ submission); Green, The Original Sense of 
the (Equal) Protection Clause: Subsequent Interpretation and Application, 
19 Geo. Mason U. Civ. Rights L. J. 219, 255–277 (2009) (providing evidence 
that the Clause was originally conceived of as an antidiscrimination meas
ure, guaranteeing equal rights for black citizens); Rosenthal, The New 
Originalism Meets the Fourteenth Amendment: Original Public Meaning 
and the Problem of Incorporation, 18 J. Contemp. Legal Issues 361 (2009) 
(detailing reasons to doubt that the Clause was originally understood to 
apply the Bill of Rights to the States); Hamburger, Privileges or Immuni
ties, 105 Nw. U. L. Rev. 61 (2011) (arguing that the Clause was meant to 
ensure freed slaves were afforded “the Privileges and Immunities” speci
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need to be to dislodge 137 years of precedent. The burden 
is severe for those who seek radical change in such an es
tablished body of constitutional doctrine.3 Moreover, the 
suggestion that invigorating the Privileges or Immunities 
Clause will reduce judicial discretion, see Reply Brief for 
Petitioners 22, n. 8, 26; Tr. of Oral Arg. 64–65, strikes me 
as implausible, if not exactly backwards. “For the very rea
son that it has so long remained a clean slate, a revitalized 
Privileges or Immunities Clause holds special hazards for 
judges who are mindful that their proper task is not to write 
their personal views of appropriate public policy into the 
Constitution.” 4 

I further agree with the plurality that there are weighty 
arguments supporting petitioners’ second submission, inso
far as it concerns the possession of firearms for lawful 
self-defense in the home. But these arguments are less 
compelling than the plurality suggests; they are much less 

fied in Article IV, § 2, cl. 1, of the Constitution). Although he urges its 
elevation in our doctrine, Justice Thomas has acknowledged that, in 
seeking to ascertain the original meaning of the Privileges or Immunities 
Clause, “[l]egal scholars agree on little beyond the conclusion that the 
Clause does not mean what the Court said it meant in 1873.” Saenz v. 
Roe, 526 U. S. 489, 522, n. 1 (1999) (dissenting opinion); accord, ante, at 758 
(plurality opinion). 

3 It is no secret that the desire to “displace” major “portions of our equal 
protection and substantive due process jurisprudence” animates some of 
the passion that attends this interpretive issue. Saenz, 526 U. S., at 528 
(Thomas, J., dissenting). 

4 Wilkinson, The Fourteenth Amendment Privileges or Immunities 
Clause, 12 Harv. J. L. & Pub. Pol’y 43, 52 (1989). Judge Wilkinson’s point 
is broader than the privileges or immunities debate. As he observes, 
“there may be more structure imposed by provisions subject to genera
tions of elaboration and refinement than by a provision in its pristine state. 
The fortuities of uneven constitutional development must be respected, 
not cast aside in the illusion of reordering the landscape anew.” Id., at 
51–52; see also Washington v. Glucksberg, 521 U. S. 702, 759, n. 6 (1997) 
(Souter, J., concurring in judgment) (acknowledging that, “[t]o a degree,” 
the Slaughter-House “decision may have led the Court to look to the Due 
Process Clause as a source of substantive rights”). 
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compelling when applied outside the home; and their validity 
does not depend on the Court’s holding in Heller. For that 
holding sheds no light on the meaning of the Due Process 
Clause of the Fourteenth Amendment. Our decisions con
struing that Clause to render various procedural guarantees 
in the Bill of Rights enforceable against the States likewise 
tell us little about the meaning of the word “liberty” in the 
Clause or about the scope of its protection of nonprocedural 
rights. 

This is a substantive due process case. 

I 
Section 1 of the Fourteenth Amendment decrees that no 

State shall “deprive any person of life, liberty, or property, 
without due process of law.” The Court has filled thousands 
of pages expounding that spare text. As I read the vast 
corpus of substantive due process opinions, they confirm sev
eral important principles that ought to guide our resolution 
of this case. The principal opinion’s lengthy summary of our 
“incorporation” doctrine, see ante, at 754–758, 759–766 (ma
jority opinion), 758–759 (plurality opinion), and its implicit 
(and untenable) effort to wall off that doctrine from the rest 
of our substantive due process jurisprudence, invite a fresh 
survey of this old terrain. 

Substantive Content 
The first, and most basic, principle established by our cases 

is that the rights protected by the Due Process Clause are 
not merely procedural in nature. At first glance, this propo
sition might seem surprising, given that the Clause refers to 
“process.” But substance and procedure are often deeply 
entwined. Upon closer inspection, the text can be read to 
“impos[e] nothing less than an obligation to give substantive 
content to the words ‘liberty’ and ‘due process of law,’ ” 
Washington v. Glucksberg, 521 U. S. 702, 764 (1997) (Souter, 
J., concurring in judgment), lest superficially fair procedures 
be permitted to “destroy the enjoyment” of life, liberty, and 
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property, Poe v. Ullman, 367 U. S. 497, 541 (1961) (Harlan, 
J., dissenting), and the Clause’s prepositional modifier be per
mitted to swallow its primary command. Procedural guar
antees are hollow unless linked to substantive interests; and 
no amount of process can legitimize some deprivations. 

I have yet to see a persuasive argument that the Framers 
of the Fourteenth Amendment thought otherwise. To the 
contrary, the historical evidence suggests that, at least by 
the time of the Civil War if not much earlier, the phrase “due 
process of law” had acquired substantive content as a term 
of art within the legal community.5 This understanding is 

5 See, e. g., Ely, The Oxymoron Reconsidered: Myth and Reality in the 
Origins of Substantive Due Process, 16 Const. Commentary 315, 326–327 
(1999) (concluding that founding-era “American statesmen accustomed to 
viewing due process through the lens of [Sir Edward] Coke and [William] 
Blackstone could [not] have failed to understand due process as encompass
ing substantive as well as procedural terms”); Gedicks, An Originalist De
fense of Substantive Due Process: Magna Carta, Higher-Law Constitu
tionalism, and the Fifth Amendment, 58 Emory L. J. 585, 594 (2009) 
(arguing “that one widely shared understanding of the Due Process Clause 
of the Fifth Amendment in the late eighteenth century encompassed judi
cial recognition and enforcement of unenumerated substantive rights”); 
Maltz, Fourteenth Amendment Concepts in the Antebellum Era, 32 Am. 
J. Legal Hist. 305, 317–318 (1988) (explaining that in the antebellum era a 
“substantial number of states,” as well as antislavery advocates, “imbued 
their [constitutions’] respective due process clauses with a substantive con
tent”); Tribe, Taking Text and Structure Seriously: Reflections on Free-
Form Method in Constitutional Interpretation, 108 Harv. L. Rev. 1221, 
1297, n. 247 (1995) (“[T]he historical evidence points strongly toward the 
conclusion that, at least by 1868 even if not in 1791, any state legislature 
voting to ratify a constitutional rule banning government deprivations of 
‘life, liberty, or property, without due process of law’ would have under
stood that ban as having substantive as well as procedural content, given 
that era’s premise that, to qualify as ‘law,’ an enactment would have to 
meet substantive requirements of rationality, non-oppressiveness, and 
evenhandedness”); see also Stevens, The Third Branch of Liberty, 41 U. 
Miami L. Rev. 277, 290 (1986) (“In view of the number of cases that have 
given substantive content to the term liberty, the burden of demonstrating 
that this consistent course of decision was unfaithful to the intent of the 
Framers is surely a heavy one”). 
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consonant with the venerable “notion that governmental au
thority has implied limits which preserve private auton
omy,” 6 a notion which predates the founding and which finds 
reinforcement in the Constitution’s Ninth Amendment, see 
Griswold v. Connecticut, 381 U. S. 479, 486–493 (1965) (Gold
berg, J., concurring).7 The Due Process Clause cannot claim 
to be the source of our basic freedoms—no legal document 
ever could, see Meachum v. Fano, 427 U. S. 215, 230 (1976) 
(Stevens, J., dissenting)—but it stands as one of their foun
dational guarantors in our law. 

If text and history are inconclusive on this point, our prec
edent leaves no doubt: It has been “settled” for well over a 
century that the Due Process Clause “applies to matters of 
substantive law as well as to matters of procedure.” Whit
ney v. California, 274 U. S. 357, 373 (1927) (Brandeis, J., con
curring). Time and again, we have recognized that in the 
Fourteenth Amendment as well as the Fifth, the “Due Proc
ess Clause guarantees more than fair process, and the ‘lib
erty’ it protects includes more than the absence of physical 
restraint.” Glucksberg, 521 U. S., at 719. “The Clause also 
includes a substantive component that ‘provides heightened 
protection against government interference with certain fun
damental rights and liberty interests.’ ” Troxel v. Gran
ville, 530 U. S. 57, 65 (2000) (plurality opinion of O’Connor, 
J., joined by Rehnquist, C. J., and Ginsburg and Breyer, 
JJ.) (quoting Glucksberg, 521 U. S., at 720). Some of our 
most enduring precedents, accepted today by virtually ev
eryone, were substantive due process decisions. See, e. g., 
Loving v. Virginia, 388 U. S. 1, 12 (1967) (recognizing due
process- as well as equal-protection-based right to marry 
person of another race); Bolling v. Sharpe, 347 U. S. 497, 499– 
500 (1954) (outlawing racial segregation in District of Colum

6 1 L. Tribe, American Constitutional Law § 8–1, p. 1335 (3d ed. 2000). 
7 The Ninth Amendment provides: “The enumeration in the Constitu

tion, of certain rights, shall not be construed to deny or disparage others 
retained by the people.” 
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bia public schools); Pierce v. Society of Sisters, 268 U. S. 510, 
534–535 (1925) (vindicating right of parents to direct up
bringing and education of their children); Meyer v. Nebraska, 
262 U. S. 390, 399–403 (1923) (striking down prohibition on 
teaching of foreign languages). 

Liberty 
The second principle woven through our cases is that sub

stantive due process is fundamentally a matter of personal 
liberty. For it is the liberty clause of the Fourteenth 
Amendment that grounds our most important holdings in 
this field. It is the liberty clause that enacts the Constitu
tion’s “promise” that a measure of dignity and self-rule will 
be afforded to all persons. Planned Parenthood of South
eastern Pa. v. Casey, 505 U. S. 833, 847 (1992). It is the lib
erty clause that reflects and renews “the origins of the 
American heritage of freedom [and] the abiding interest in 
individual liberty that makes certain state intrusions on the 
citizen’s right to decide how he will live his own life intolera
ble.” Fitzgerald v. Porter Memorial Hospital, 523 F. 2d 
716, 720 (CA7 1975) (Stevens, J.). Our substantive due proc
ess cases have episodically invoked values such as privacy 
and equality as well, values that in certain contexts may in
tersect with or complement a subject’s liberty interests in 
profound ways. But as I have observed on numerous occa
sions, “most of the significant [20th-century] cases raising 
Bill of Rights issues have, in the final analysis, actually inter
preted the word ‘liberty’ in the Fourteenth Amendment.” 8 

It follows that the term “incorporation,” like the term “un
enumerated rights,” is something of a misnomer. Whether 
an asserted substantive due process interest is explicitly 

8 Stevens, The Bill of Rights: A Century of Progress, 59 U. Chi. L. Rev. 
13, 20 (1992); see Fitzgerald, 523 F. 2d, at 719–720; Stevens, 41 U. Miami 
L. Rev., at 286–289; see also Greene, The So-Called Right to Privacy, 43 
U. C. D. L. Rev. 715, 725–731 (2010). 
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named in one of the first eight Amendments to the Constitu
tion or is not mentioned, the underlying inquiry is the same: 
We must ask whether the interest is “comprised within the 
term liberty.” Whitney, 274 U. S., at 373 (Brandeis, J., con
curring). As the second Justice Harlan has shown, ever 
since the Court began considering the applicability of the 
Bill of Rights to the States, “the Court’s usual approach has 
been to ground the prohibitions against state action squarely 
on due process, without intermediate reliance on any of the 
first eight Amendments.” Malloy v. Hogan, 378 U. S. 1, 24 
(1964) (dissenting opinion); see also Frankfurter, Memoran
dum on “Incorporation” of the Bill of Rights into the Due 
Process Clause of the Fourteenth Amendment, 78 Harv. 
L. Rev. 746, 747–750 (1965). In the pathmarking case of Git-
low v. New York, 268 U. S. 652, 666 (1925), for example, both 
the majority and dissent evaluated petitioner’s free speech 
claim not under the First Amendment but as an aspect of 
“the fundamental personal rights and ‘liberties’ protected by 
the due process clause of the Fourteenth Amendment from 
impairment by the States.” 9 

9 See also Gitlow, 268 U. S., at 672 (Holmes, J., dissenting) (“The general 
principle of free speech, it seems to me, must be taken to be included in 
the Fourteenth Amendment, in view of the scope that has been given to 
the word ‘liberty’ as there used, although perhaps it may be accepted with 
a somewhat larger latitude of interpretation than is allowed to Congress 
by the sweeping language that governs or ought to govern the laws of the 
United States”). Subsequent decisions repeatedly reaffirmed that per
sons hold free speech rights against the States on account of the Four
teenth Amendment’s liberty clause, not the First Amendment per se. 
See, e. g., NAACP v. Alabama ex rel. Patterson, 357 U. S. 449, 460, 466 
(1958); Cantwell v. Connecticut, 310 U. S. 296, 303 (1940); Thornhill v. 
Alabama, 310 U. S. 88, 95, and n. 7 (1940); see also McIntyre v. Ohio Elec
tions Comm’n, 514 U. S. 334, 336, n. 1 (1995) (“The term ‘liberty’ in the 
Fourteenth Amendment to the Constitution makes the First Amendment 
applicable to the States”). Classic opinions written by Justice Cardozo 
and Justice Frankfurter endorsed the same basic approach to “incorpora
tion,” with the Fourteenth Amendment taken as a distinct source of rights 
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In his own classic opinion in Griswold, 381 U. S., at 500 
(opinion concurring in judgment), Justice Harlan memorably 
distilled these precedents’ lesson: “While the relevant in
quiry may be aided by resort to one or more of the provisions 
of the Bill of Rights, it is not dependent on them or any of 
their radiations. The Due Process Clause of the Fourteenth 
Amendment stands . . . on its own bottom.” 10 Inclusion in 
the Bill of Rights is neither necessary nor sufficient for an 
interest to be judicially enforceable under the Fourteenth 
Amendment. This Court’s “ ‘selective incorporation’ ” doc
trine, ante, at 763, is not simply “related” to substantive due 
process, ante, at 767; it is a subset thereof. 

Federal/State Divergence 

The third precept to emerge from our case law flows from 
the second: The rights protected against state infringement 
by the Fourteenth Amendment’s Due Process Clause need 
not be identical in shape or scope to the rights protected 
against Federal Government infringement by the various 
provisions of the Bill of Rights. As drafted, the Bill of 
Rights directly constrained only the Federal Government. 
See Barron ex rel. Tiernan v. Mayor of Baltimore, 7 Pet. 
243 (1833). Although the enactment of the Fourteenth 

independent from the first eight Amendments. Palko v. Connecticut, 302 
U. S. 319, 322–328 (1937) (opinion for the Court by Cardozo, J.); Adamson 
v. California, 332 U. S. 46, 59–68 (1947) (Frankfurter, J., concurring). 

10 See also Wolf v. Colorado, 338 U. S. 25, 26 (1949) (“The notion that 
the ‘due process of law’ guaranteed by the Fourteenth Amendment is 
shorthand for the first eight amendments of the Constitution . . . has been 
rejected by this Court again and again, after impressive consideration. . . . 
The issue is closed”). Wolf ’s holding on the exclusionary rule was over
ruled by Mapp v. Ohio, 367 U. S. 643 (1961), but the principle just quoted 
has never been disturbed. It is notable that Mapp, the case that launched 
the modern “doctrine of ad hoc,” “ ‘jot-for-jot’ ” incorporation, Williams v. 
Florida, 399 U. S. 78, 130–131 (1970) (Harlan, J., concurring in result), 
expressly held “that the exclusionary rule is an essential part of both 
the Fourth and Fourteenth Amendments.” 367 U. S., at 657 (emphasis 
added). 
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Amendment profoundly altered our legal order, it “did not 
unstitch the basic federalist pattern woven into our constitu
tional fabric.” Williams v. Florida, 399 U. S. 78, 133 (1970) 
(Harlan, J., concurring in result). Nor, for that matter, did 
it expressly alter the Bill of Rights. The Constitution still 
envisions a system of divided sovereignty, still “establishes 
a federal republic where local differences are to be cherished 
as elements of liberty” in the vast run of cases, National 
Rifle Assn. of Am. Inc. v. Chicago, 567 F. 3d 856, 860 (CA7 
2009) (Easterbrook, C. J.), still allocates a general “police 
power . . . to the States and the States alone,” United States 
v. Comstock, 560 U. S. 126, 153 (2010) (Kennedy, J., concur
ring in judgment). Elementary considerations of constitu
tional text and structure suggest there may be legitimate 
reasons to hold state governments to different standards 
than the Federal Government in certain areas.11 

It is true, as the Court emphasizes, ante, at 763–766, that 
we have made numerous provisions of the Bill of Rights fully 
applicable to the States. It is settled, for instance, that the 
Governor of Alabama has no more power than the President 
of the United States to authorize unreasonable searches and 
seizures. Ker v. California, 374 U. S. 23 (1963). But we 
have never accepted a “ ‘total incorporation’ ” theory of 
the Fourteenth Amendment, whereby the Amendment is 
deemed to subsume the provisions of the Bill of Rights en 
masse. See ante, at 763. And we have declined to apply 
several provisions to the States in any measure. See, e. g., 
Minneapolis & St. Louis R. Co. v. Bombolis, 241 U. S. 211 
(1916) (Seventh Amendment); Hurtado v. California, 110 
U. S. 516 (1884) (Grand Jury Clause). We have, moreover, 
resisted a uniform approach to the Sixth Amendment’s crimi
nal jury guarantee, demanding 12-member panels and unani

11 I can hardly improve upon the many passionate defenses of this 
position that Justice Harlan penned during his tenure on the Court. See 
Williams, 399 U. S., at 131, n. 14 (opinion concurring in result) (catalog
ing opinions). 
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mous verdicts in federal trials, yet not in state trials. See 
Apodaca v. Oregon, 406 U. S. 404 (1972); Williams, 399 U. S. 
78. In recent years, the Court has repeatedly declined to 
grant certiorari to review that disparity.12 While those de
nials have no precedential significance, they confirm the 
proposition that the “incorporation” of a provision of the Bill 
of Rights into the Fourteenth Amendment does not, in itself, 
mean the provision must have precisely the same meaning 
in both contexts. 

It is true, as well, that during the 1960’s the Court decided 
a number of cases involving procedural rights in which it 
treated the Due Process Clause as if it transplanted language 
from the Bill of Rights into the Fourteenth Amendment. 
See, e. g., Benton v. Maryland, 395 U. S. 784, 795 (1969) (Dou
ble Jeopardy Clause); Pointer v. Texas, 380 U. S. 400, 406 
(1965) (Confrontation Clause). “Jot-for-jot” incorporation 
was the norm in this expansionary era. Yet at least one 
subsequent opinion suggests that these precedents require 
perfect state/federal congruence only on matters “ ‘at the 
core’ ” of the relevant constitutional guarantee. Crist v. 
Bretz, 437 U. S. 28, 37 (1978); see also id., at 52–53 (Powell, 
J., dissenting). In my judgment, this line of cases is best 
understood as having concluded that, to ensure a criminal 
trial satisfies essential standards of fairness, some proce
dures should be the same in state and federal courts: The 
need for certainty and uniformity is more pressing, and the 
margin for error slimmer, when criminal justice is at issue. 
That principle has little relevance to the question whether a 
non-procedural rule set forth in the Bill of Rights qualifies 

12 See, e. g., Pet. for Cert. in Bowen v. Oregon, O. T. 2009, No. 08–1117, 
p. i, cert. denied, 558 U. S. 815 (2009) (request to overrule Apodaca); Pet. 
for Cert. in Lee v. Louisiana, O. T. 2008, No. 07–1523, p. i, cert. denied, 
555 U. S. 823 (2008) (same); Pet. for Cert. in Logan v. Florida, O. T. 2007, 
No. 07–7264, pp. 14–19, cert. denied, 552 U. S. 1189 (2008) (request to over
rule Williams). 
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as an aspect of the liberty protected by the Fourteenth 
Amendment. 

Notwithstanding some overheated dicta in Malloy, 378 
U. S., at 10–11, it is therefore an overstatement to say that 
the Court has “abandoned,” ante, at 764, 765 (majority opin
ion), 786 (plurality opinion), a “two-track approach to incor
poration,” ante, at 784 (plurality opinion). The Court moved 
away from that approach in the area of criminal procedure. 
But the Second Amendment differs in fundamental respects 
from its neighboring provisions in the Bill of Rights, as I 
shall explain in Part V, infra; and if some 1960’s opinions 
purported to establish a general method of incorporation, 
that hardly binds us in this case. The Court has not hesi
tated to cut back on perceived Warren Court excesses in 
more areas than I can count. 

I do not mean to deny that there can be significant practi
cal, as well as esthetic, benefits from treating rights symmet
rically with regard to the State and Federal Governments. 
Jot-for-jot incorporation of a provision may entail greater 
protection of the right at issue and therefore greater free
dom for those who hold it; jot-for-jot incorporation may also 
yield greater clarity about the contours of the legal rule. 
See Johnson v. Louisiana, 406 U. S. 356, 384–388 (1972) 
(Douglas, J., dissenting); Pointer, 380 U. S., at 413–414 (Gold
berg, J., concurring). In a federalist system such as ours, 
however, this approach can carry substantial costs. When a 
federal court insists that state and local authorities follow 
its dictates on a matter not critical to personal liberty or 
procedural justice, the latter may be prevented from engag
ing in the kind of beneficent “experimentation in things so
cial and economic” that ultimately redounds to the benefit of 
all Americans. New State Ice Co. v. Liebmann, 285 U. S. 
262, 311 (1932) (Brandeis, J., dissenting). The costs of fed
eral courts’ imposing a uniform national standard may be 
especially high when the relevant regulatory interests vary 
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significantly across localities, and when the ruling implicates 
the States’ core police powers. 

Furthermore, there is a real risk that, by demanding the 
provisions of the Bill of Rights apply identically to the 
States, federal courts will cause those provisions to “be wa
tered down in the needless pursuit of uniformity.” Duncan 
v. Louisiana, 391 U. S. 145, 182, n. 21 (1968) (Harlan, J., dis
senting). When one legal standard must prevail across doz
ens of jurisdictions with disparate needs and customs, courts 
will often settle on a relaxed standard. This watering-down 
risk is particularly acute when we move beyond the narrow 
realm of criminal procedure and into the relatively vast do
main of substantive rights. So long as the requirements of 
fundamental fairness are always and everywhere respected, 
it is not clear that greater liberty results from the jot-for-jot 
application of a provision of the Bill of Rights to the States. 
Indeed, it is far from clear that proponents of an individual 
right to keep and bear arms ought to celebrate today’s 
decision.13 

13 The vast majority of States already recognize a right to keep and bear 
arms in their own constitutions, see Volokh, State Constitutional Rights 
To Keep and Bear Arms, 11 Tex. Rev. L. & Politics 191 (2006) (cataloging 
provisions); Brief for Petitioners 69 (observing that “[t]hese Second 
Amendment analogs are effective and consequential”), but the States vary 
widely in their regulatory schemes, their traditions and cultures of firearm 
use, and their problems relating to gun violence. If federal and state 
courts must harmonize their review of gun-control laws under the Second 
Amendment, the resulting jurisprudence may prove significantly more 
deferential to those laws than the status quo ante. Once it has been es
tablished that a single legal standard must govern nationwide, federal 
courts will face a profound pressure to reconcile that standard with the 
diverse interests of the States and their long history of regulating in this 
sensitive area. Cf. Williams, 399 U. S., at 129–130 (Harlan, J., concurring 
in result) (noting “ ‘backlash’ ” potential of jot-for-jot incorporation); Grant, 
Felix Frankfurter: A Dissenting Opinion, 12 UCLA L. Rev. 1013, 1038 
(1965) (“If the Court will not reduce the requirements of the fourteenth 
amendment below the federal gloss that now overlays the Bill of Rights, 
then it will have to reduce that gloss to the point where the states can 
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II 

So far, I have explained that substantive due process anal
ysis generally requires us to consider the term “liberty” in 
the Fourteenth Amendment, and that this inquiry may be 
informed by, but does not depend upon, the content of the 
Bill of Rights. How should a court go about the analysis, 
then? Our precedents have established, not an exact meth
odology, but rather a framework for decisionmaking. In this 
respect, too, the Court’s narrative fails to capture the conti
nuity and flexibility in our doctrine. 

The basic inquiry was described by Justice Cardozo more 
than 70 years ago. When confronted with a substantive due 
process claim, we must ask whether the allegedly unlawful 
practice violates values “implicit in the concept of ordered 
liberty.” Palko v. Connecticut, 302 U. S. 319, 325 (1937).14 

If the practice in question lacks any “oppressive and arbi
trary” character, if judicial enforcement of the asserted right 
would not materially contribute to “a fair and enlightened 
system of justice,” then the claim is unsuitable for substan
tive due process protection. Id., at 327, 325. Implicit in 
Justice Cardozo’s test is a recognition that the postulates of 
liberty have a universal character. Liberty claims that are 
inseparable from the customs that prevail in a certain region, 
the idiosyncratic expectations of a certain group, or the per
sonal preferences of their champions, may be valid claims 
in some sense; but they are not of constitutional stature. 

live with it”). Amici argue persuasively that, post-“incorporation,” fed
eral courts will have little choice but to fix a highly flexible standard of 
review if they are to avoid leaving federalism and the separation of pow-
ers—not to mention gun policy—in shambles. See Brief for Brady Center 
to Prevent Gun Violence et al. (hereinafter Brady Center Brief). 

14 Justice Cardozo’s test itself built upon an older line of decisions. See, 
e. g., Chicago, B. & Q. R. Co. v. Chicago, 166 U. S. 226, 237 (1897) (discuss
ing “limitations on [state] power which grow out of the essential nature of 
all free governments [and] implied reservations of individual rights, . . .  
and which are respected by all governments entitled to the name” (inter
nal quotation marks omitted)). 
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Whether conceptualized as a “rational continuum” of legal 
precepts, Poe, 367 U. S., at 543 (Harlan, J., dissenting), or a 
seamless web of moral commitments, the rights embraced by 
the liberty clause transcend the local and the particular. 

Justice Cardozo’s test undeniably requires judges to apply 
their own reasoned judgment, but that does not mean it in
volves an exercise in abstract philosophy. In addition to 
other constraints I will soon discuss, see Part III, infra, 
historical and empirical data of various kinds ground the 
analysis. Textual commitments laid down elsewhere in 
the Constitution, judicial precedents, English common law, 
legislative and social facts, scientific and professional devel
opments, practices of other civilized societies,15 and, above 
all else, the “ ‘traditions and conscience of our people,’ ” 
Palko, 302 U. S., at 325 (quoting Snyder v. Massachusetts, 
291 U. S. 97, 105 (1934)), are critical variables. They can 
provide evidence about which rights really are vital to or
dered liberty, as well as a spur to judicial action. 

The Court errs both in its interpretation of Palko and in 
its suggestion that later cases rendered Palko’s methodology 
defunct. Echoing Duncan, the Court advises that Justice 
Cardozo’s test will not be satisfied “ ‘if a civilized system 
could be imagined that would not accord the particular pro
tection.’ ” Ante, at 760 (quoting 391 U. S., at 149, n. 14). 
Palko does contain some language that could be read to set 
an inordinate bar to substantive due process recognition, re
serving it for practices without which “neither liberty nor 
justice would exist.” 302 U. S., at 326. But in view of Jus
tice Cardozo’s broader analysis, as well as the numerous 
cases that have upheld liberty claims under the Palko stand
ard, such readings are plainly overreadings. We have never 
applied Palko in such a draconian manner. 

15 See Palko, 302 U. S., at 326, n. 3; see also, e. g., Lawrence v. Texas, 
539 U. S. 558, 572–573, 576–577 (2003); Glucksberg, 521 U. S., at 710–711, 
and n. 8. 
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Nor, as the Court intimates, see ante, at 764, did Duncan 
mark an irreparable break from Palko, swapping out liberty 
for history. Duncan limited its discussion to “particular 
procedural safeguard[s]” in the Bill of Rights relating to 
“criminal processes,” 391 U. S., at 149, n. 14; it did not pur
port to set a standard for other types of liberty interests. 
Even with regard to procedural safeguards, Duncan did not 
jettison the Palko test so much as refine it: The judge is still 
tasked with evaluating whether a practice “is fundamental 
. . . [to] ordered liberty,” within the context of the “Anglo-
American” system. Duncan, 391 U. S., at 149–150, n. 14. 
Several of our most important recent decisions confirm the 
proposition that substantive due process analysis—from 
which, once again, “incorporation” analysis derives—must 
not be wholly backward looking. See, e. g., Lawrence v. 
Texas, 539 U. S. 558, 572 (2003) (“[H]istory and tradition are 
the starting point but not in all cases the ending point of the 
substantive due process inquiry” (internal quotation marks 
omitted)); Michael H. v. Gerald D., 491 U. S. 110, 127–128, 
n. 6 (1989) (opinion of Scalia, J.) (garnering only two votes 
for history-driven methodology that “consult[s] the most spe
cific tradition available”); see also post, at 917–918 (Breyer, 
J., dissenting) (explaining that post-Duncan “incorporation” 
cases continued to rely on more than history).16 

The Court’s flight from Palko leaves its analysis, careful 
and scholarly though it is, much too narrow to provide a sat
isfying answer to this case. The Court hinges its entire de
cision on one mode of intellectual history, culling selected 
pronouncements and enactments from the 18th and 19th cen
turies to ascertain what Americans thought about firearms. 

16 I acknowledge that some have read the Court’s opinion in Glucksberg 
as an attempt to move substantive due process analysis, for all purposes, 
toward an exclusively historical methodology—and thereby to debilitate 
the doctrine. If that were ever Glucksberg ’s aspiration, Lawrence plainly 
renounced it. As between Glucksberg and Lawrence, I have little doubt 
which will prove the more enduring precedent. 
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Relying on Duncan and Glucksberg, the principal opinion 
suggests that only interests that have proved “fundamental 
from an American perspective,” ante, at 784–791 (plurality 
opinion), or “ ‘deeply rooted in this Nation’s history and tra
dition,’ ” ante, at 767 (majority opinion) (quoting Glucksberg, 
521 U. S., at 721), to the Court’s satisfaction, may qualify 
for incorporation into the Fourteenth Amendment. To the 
extent the principal opinion could be read to imply that the 
historical pedigree of a right is the exclusive or dispositive 
determinant of its status under the Due Process Clause, the 
opinion is seriously mistaken. 

A rigid historical test is inappropriate in this case, most 
basically, because our substantive due process doctrine has 
never evaluated substantive rights in purely, or even pre
dominantly, historical terms. When the Court applied many 
of the procedural guarantees in the Bill of Rights to the 
States in the 1960’s, it often asked whether the guarantee 
in question was “fundamental in the context of the criminal 
processes maintained by the American States.” 17 Duncan, 
391 U. S., at 150, n. 14. That inquiry could extend back 
through time, but it was focused not so much on historical 
conceptions of the guarantee as on its functional significance 
within the States’ regimes. This contextualized approach 
made sense, as the choice to employ any given trial-type pro
cedure means little in the abstract. It is only by inquiring 
into how that procedure intermeshes with other procedures 
and practices in a criminal justice system that its relation
ship to “liberty” and “due process” can be determined. 

Yet when the Court has used the Due Process Clause to 
recognize rights distinct from the trial context—rights relat
ing to the primary conduct of free individuals—Justice Car
dozo’s test has been our guide. The right to free speech, for 

17 The Court almost never asked whether the guarantee in question was 
deeply rooted in founding-era practice. See Brief for Respondent City of 
Chicago et al. 31, n. 17 (hereinafter Municipal Respondents’ Brief) (noting 
that only two opinions extensively discussed such history). 
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instance, has been safeguarded from state infringement not 
because the States have always honored it, but because it is 
“essential to free government” and “to the maintenance of 
democratic institutions”—that is, because the right to free 
speech is implicit in the concept of ordered liberty. Thorn-
hill v. Alabama, 310 U. S. 88, 95, 96 (1940); see also, e. g., 
Loving, 388 U. S., at 12 (discussing right to marry person of 
another race); Mapp v. Ohio, 367 U. S. 643, 650, 655–657 
(1961) (discussing right to be free from arbitrary intrusion 
by police); Schneider v. State (Town of Irvington), 308 U. S. 
147, 161 (1939) (discussing right to distribute printed mat
ter).18 While the verbal formula has varied, the Court has 
largely been consistent in its liberty-based approach to sub
stantive interests outside of the adjudicatory system. As 
the question before us indisputably concerns such an inter
est, the answer cannot be found in a granular inspection of 
state constitutions or congressional debates. 

More fundamentally, a rigid historical methodology is un
faithful to the Constitution’s command. For if it were really 
the case that the Fourteenth Amendment’s guarantee of lib
erty embraces only those rights “so rooted in our history, 
tradition, and practice as to require special protection,” 
Glucksberg, 521 U. S., at 721, n. 17, then the guarantee would 
serve little function, save to ratify those rights that state 
actors have already been according the most extensive pro
tection.19 Cf. Duncan, 391 U. S., at 183 (Harlan, J., dis
senting) (critiquing “circular[ity]” of historicized test for in

18 Cf. Robinson v. California, 370 U. S. 660, 666–668 (1962) (invalidating 
state statute criminalizing narcotics addiction as “cruel and unusual pun
ishment in violation of the Fourteenth Amendment” based on nature of 
the alleged “ ‘crime,’ ” without historical analysis); Brief for Respondent 
National Rifle Association of America, Inc., et al. 29 (noting that “lynch
pin” of incorporation test has always been “the importance of the right in 
question to . . . ‘liberty’ ” and to our “system of government”). 

19 I do not mean to denigrate this function, or to imply that only “new 
rights”—whatever one takes that term to mean—ought to “get in” the 
substantive due process door. Ante, at 795 (Scalia, J., concurring). 
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corporation). That approach is unfaithful to the expansive 
principle Americans laid down when they ratified the Four
teenth Amendment and to the level of generality they chose 
when they crafted its language; it promises an objectivity it 
cannot deliver and masks the value judgments that pervade 
any analysis of what customs, defined in what manner, are 
sufficiently “ ‘rooted’ ”; it countenances the most revolting in
justices in the name of continuity,20 for we must never forget 
that not only slavery but also the subjugation of women and 
other rank forms of discrimination are part of our history; 
and it effaces this Court’s distinctive role in saying what the 
law is, leaving the development and safekeeping of liberty to 
majoritarian political processes. It is judicial abdication in 
the guise of judicial modesty. 

No, the liberty safeguarded by the Fourteenth Amend
ment is not merely preservative in nature but rather is a 
“dynamic concept.” Stevens, The Bill of Rights: A Century 
of Progress, 59 U. Chi. L. Rev. 13, 38 (1992). Its dynamism 
provides a central means through which the Framers en
abled the Constitution to “endure for ages to come,” McCul
loch v. Maryland, 4 Wheat. 316, 415 (1819), a central example 
of how they “wisely spoke in general language and left to 
succeeding generations the task of applying that language to 
the unceasingly changing environment in which they would 
live,” Rehnquist, The Notion of a Living Constitution, 54 
Texas L. Rev. 693, 694 (1976). “The task of giving concrete 
meaning to the term ‘liberty,’ ” I have elsewhere explained 
at some length, “was apart of the work assigned to future 
generations.” Stevens, The Third Branch of Liberty, 41 U. 

20 See Bowers v. Hardwick, 478 U. S. 186, 199 (1986) (Blackmun, J., dis
senting) (“Like Justice Holmes, I believe that ‘[i]t is revolting to have no 
better reason for a rule of law than that so it was laid down in the time of 
Henry IV. It is still more revolting if the grounds upon which it was laid 
down have vanished long since, and the rule simply persists from blind 
imitation of the past’ ” (quoting Holmes, The Path of the Law, 10 Harv. 
L. Rev. 457, 469 (1897))). 
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Miami L. Rev. 277, 291 (1986).21 The judge who would out
source the interpretation of “liberty” to historical sentiment 
has turned his back on a task the Constitution assigned to 
him and drained the document of its intended vitality.22 

III 

At this point a difficult question arises. In considering 
such a majestic term as “liberty” and applying it to present 
circumstances, how are we to do justice to its urgent call 
and its open texture—and to the grant of interpretive dis
cretion the latter embodies—without injecting excessive 
subjectivity or unduly restricting the States’ “broad latitude 
in experimenting with possible solutions to problems of vital 
local concern,” Whalen v. Roe, 429 U. S. 589, 597 (1977)? 
One part of the answer, already discussed, is that we must 
ground the analysis in historical experience and reasoned 

21 
Justice Kennedy has made the point movingly: 

“Had those who drew and ratified the Due Process Clauses of the Fifth 
Amendment or the Fourteenth Amendment known the components of lib
erty in its manifold possibilities, they might have been more specific. 
They did not presume to have this insight. They knew times can blind 
us to certain truths and later generations can see that laws once thought 
necessary and proper in fact serve only to oppress. As the Constitution 
endures, persons in every generation can invoke its principles in their own 
search for greater freedom.” Lawrence, 539 U. S., at 578–579. 

22 Contrary to Justice Scalia’s suggestion, I emphatically do not be
lieve that “only we judges” can interpret the Fourteenth Amendment, 
ante, at 794, or any other constitutional provision. All Americans can; all 
Americans should. I emphatically do believe that we judges must exer
cise—indeed, cannot help but exercise—our own reasoned judgment in so 
doing. Justice Scalia and I are on common ground in maintaining that 
courts should be “guided by what the American people throughout our 
history have thought.” Ibid. Where we part ways is in his view that 
courts should be guided only by historical considerations. 

There is, moreover, a tension between Justice Scalia’s concern that 
“courts have the last word” on constitutional questions, ante, at 794, n. 2, 
on the one hand, and his touting of the Constitution’s Article V amendment 
process, ante, at 793–794, on the other. The American people can of 
course reverse this Court’s rulings through that same process. 
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judgment, and never on “merely personal and private no
tions.” Rochin v. California, 342 U. S. 165, 170 (1952). 
Our precedents place a number of additional constraints on 
the decisional process. Although “guideposts for responsi
ble decisionmaking in this unchartered area are scarce and 
open-ended,” Collins v. Harker Heights, 503 U. S. 115, 125 
(1992), significant guideposts do exist.23 

The most basic is that we have eschewed attempts to pro
vide any all-purpose, top-down, totalizing theory of “lib
erty.” 24 That project is bound to end in failure or worse. 
The Framers did not express a clear understanding of the 
term to guide us, and the now-repudiated Lochner line of 
cases attests to the dangers of judicial overconfidence in 
using substantive due process to advance a broad theory of 
the right or the good. See, e. g., Lochner v. New York, 198 
U. S. 45 (1905). In its most durable precedents, the Court 

23 In assessing concerns about the “open-ended[ness]” of this area of law, 
Collins, 503 U. S., at 125, one does well to keep in view the malleability 
not only of the Court’s “deeply rooted”/fundamentality standard but also of 
substantive due process’ constitutional cousin, “equal protection” analysis. 
Substantive due process is sometimes accused of entailing an insufficiently 
“restrained methodology.” Glucksberg, 521 U. S., at 721. Yet “the word 
‘liberty’ in the Due Process Clause seems to provide at least as much 
meaningful guidance as does the word ‘equal’ in the Equal Protection 
Clause.” Post, The Supreme Court 2002 Term—Foreword: Fashioning 
the Legal Constitution: Culture, Courts, and Law, 117 Harv. L. Rev. 4, 94, 
n. 440 (2003). And “[i]f the objection is instead that the text of the [Due 
Process] Clause warrants providing only protections of process rather than 
protections of substance,” “it is striking that even those Justices who are 
most theoretically opposed to substantive due process, like Scalia and 
Rehnquist, are also nonetheless enthusiastic about applying the equal pro
tection component of the Due Process Clause of the Fifth Amendment to 
the federal government.” Ibid. (citing Adarand Constructors, Inc. v. 
Peñ a, 515 U. S. 200, 213–231 (1995)). 

24 That one eschews a comprehensive theory of liberty does not, pace 
Justice Scalia, mean that one lacks “a coherent theory of the Due Proc
ess Clause,” ante, at 795. It means that one lacks the hubris to adopt a 
rigid, context-independent definition of a constitutional guarantee that 
was deliberately framed in open-ended terms. 
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“has not attempted to define with exactness the liberty . . . 
guaranteed” by the Fourteenth Amendment. Meyer, 262 
U. S., at 399; see also, e. g., Bolling, 347 U. S., at 499. By its 
very nature, the meaning of liberty cannot be “reduced to 
any formula; its content cannot be determined by reference 
to any code.” Poe, 367 U. S., at 542 (Harlan, J., dissenting). 

Yet while “the ‘liberty’ specially protected by the Four
teenth Amendment” is “perhaps not capable of being fully 
clarified,” Glucksberg, 521 U. S., at 722, it is capable of being 
refined and delimited. We have insisted that only certain 
types of especially significant personal interests may qualify 
for especially heightened protection. Ever since “the devi
ant economic due process cases [were] repudiated,” id., at 761 
(Souter, J., concurring in judgment), our doctrine has steered 
away from “laws that touch economic problems, business af
fairs, or social conditions,” Griswold, 381 U. S., at 482, and 
has instead centered on “matters relating to marriage, pro
creation, contraception, family relationships, and child rear
ing and education,” Paul v. Davis, 424 U. S. 693, 713 (1976). 
These categories are not exclusive. Government action that 
shocks the conscience, pointlessly infringes settled expecta
tions, trespasses into sensitive private realms or life choices 
without adequate justification, perpetrates gross injustice, or 
simply lacks a rational basis will always be vulnerable to 
judicial invalidation. Nor does the fact that an asserted 
right falls within one of these categories end the inquiry. 
More fundamental rights may receive more robust judicial 
protection, but the strength of the individual’s liberty inter
ests and the State’s regulatory interests must always be as
sessed and compared. No right is absolute. 

Rather than seek a categorical understanding of the lib
erty clause, our precedents have thus elucidated a conceptual 
core. The clause safeguards, most basically, “the ability in
dependently to define one’s identity,” Roberts v. United 
States Jaycees, 468 U. S. 609, 619 (1984), “the individual’s 
right to make certain unusually important decisions that will 
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affect his own, or his family’s, destiny,” Fitzgerald, 523 F. 2d, 
at 719, and the right to be respected as a human being. 
Self-determination, bodily integrity, freedom of conscience, 
intimate relationships, political equality, dignity and re-
spect—these are the central values we have found implicit 
in the concept of ordered liberty. 

Another key constraint on substantive due process analy
sis is respect for the democratic process. If a particular lib
erty interest is already being given careful consideration in, 
and subjected to ongoing calibration by, the States, judicial 
enforcement may not be appropriate. When the Court de
clined to establish a general right to physician-assisted sui
cide, for example, it did so in part because “the States [were] 
currently engaged in serious, thoughtful examinations of 
physician-assisted suicide and other similar issues,” render
ing judicial intervention both less necessary and potentially 
more disruptive. Glucksberg, 521 U. S., at 719, 735. Con
versely, we have long appreciated that more “searching” ju
dicial review may be justified when the rights of “discrete 
and insular minorities”—groups that may face systematic 
barriers in the political system—are at stake. United States 
v. Carolene Products Co., 304 U. S. 144, 153, n. 4 (1938). 
Courts have a “comparative . . . advantage” over the elected 
branches on a limited, but significant, range of legal matters. 
Post, at 919. 

Recognizing a new liberty right is a momentous step. It 
takes that right, to a considerable extent, “outside the arena 
of public debate and legislative action.” Glucksberg, 521 
U. S., at 720. Sometimes that momentous step must be 
taken; some fundamental aspects of personhood, dignity, and 
the like do not vary from State to State, and demand a base
line level of protection. But sensitivity to the interaction 
between the intrinsic aspects of liberty and the practical re
alities of contemporary society provides an important tool 
for guiding judicial discretion. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 742 (2010) 881 

Stevens, J., dissenting 

This sensitivity is an aspect of a deeper principle: the need 
to approach our work with humility and caution. Because 
the relevant constitutional language is so “spacious,” Dun
can, 391 U. S., at 148, I have emphasized that “[t]he doctrine 
of judicial self-restraint requires us to exercise the utmost 
care whenever we are asked to break new ground in this 
field.” Collins, 503 U. S., at 125. Many of my colleagues 
and predecessors have stressed the same point, some with 
great eloquence. See, e. g., Casey, 505 U. S., at 849; Moore 
v. East Cleveland, 431 U. S. 494, 502–503 (1977) (plurality 
opinion); Poe, 367 U. S., at 542–545 (Harlan, J., dissenting); 
Adamson v. California, 332 U. S. 46, 68 (1947) (Frankfurter, 
J., concurring). Historical study may discipline as well as 
enrich the analysis. But the inescapable reality is that no 
serious theory of §1 of the Fourteenth Amendment yields 
clear answers in every case, and “[n]o formula could serve as 
a substitute, in this area, for judgment and restraint.” Poe, 
367 U. S., at 542 (Harlan, J., dissenting). 

Several rules of the judicial process help enforce such re
straint. In the substantive due process field as in others, 
the Court has applied both the doctrine of stare decisis— 
adhering to precedents, respecting reliance interests, priz
ing stability and order in the law—and the common-law 
method—taking cases and controversies as they present 
themselves, proceeding slowly and incrementally, building on 
what came before. This restrained methodology was evi
dent even in the heyday of “incorporation” during the 1960’s. 
Although it would have been much easier for the Court sim
ply to declare certain Amendments in the Bill of Rights 
applicable to the States in toto, the Court took care to parse 
each Amendment into its component guarantees, evaluat
ing them one by one. This piecemeal approach allowed 
the Court to scrutinize more closely the right at issue in 
any given dispute, reducing both the risk and the cost of 
error. 
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Relatedly, rather than evaluate liberty claims on an ab
stract plane, the Court has “required in substantive-due
process cases a ‘careful description’ of the asserted funda
mental liberty interest.” Glucksberg, 521 U. S., at 721 
(quoting Reno v. Flores, 507 U. S. 292, 302 (1993); Collins, 
503 U. S., at 125; Cruzan v. Director, Mo. Dept. of Health, 
497 U. S. 261, 277–278 (1990)). And just as we have required 
such careful description from the litigants, we have required 
of ourselves that we “focus on the allegations in the com
plaint to determine how petitioner describes the constitu
tional right at stake.” Collins, 503 U. S., at 125; see also 
Stevens, Judicial Restraint, 22 San Diego L. Rev. 437, 446– 
448 (1985). This does not mean that we must define the as
serted right at the most specific level, thereby sapping it of 
a universal valence and a moral force it might otherwise 
have.25 It means, simply, that we must pay close attention 
to the precise liberty interest the litigants have asked us 
to vindicate. 

Our holdings should be similarly tailored. Even if the 
most expansive formulation of a claim does not qualify for 
substantive due process recognition, particular components 
of the claim might. Just because there may not be a cate

25 The notion that we should define liberty claims at the most specific 
level available is one of Justice Scalia’s signal contributions to the the
ory of substantive due process. See, e. g., Michael H. v. Gerald D., 491 
U. S. 110, 127–128, n. 6 (1989) (opinion of Scalia, J.); ante, at 797 (Scalia, 
J., concurring). By so narrowing the asserted right, this approach “loads 
the dice” against its recognition, Roosevelt, Forget the Fundamentals: 
Fixing Substantive Due Process, 8 U. Pa. J. Const. L. 983, 1002, n. 73 
(2006): When one defines the liberty interest at issue in Lawrence as the 
freedom to perform specific sex acts, ante, at 792, the interest starts to 
look less compelling. The Court today does not follow Justice Scalia’s 
“particularizing” method, Katzenbach v. Morgan, 384 U. S. 641, 649 (1966), 
as it relies on general historical references to keeping and bearing arms, 
without any close study of the States’ practice of regulating especially 
dangerous weapons. 
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gorical right to physician-assisted suicide, for example, does 
not “ ‘foreclose the possibility that an individual plaintiff 
seeking to hasten her death, or a doctor whose assistance 
was sought, could prevail in a more particularized chal
lenge.’ ” Glucksberg, 521 U. S., at 735, n. 24 (quoting id., at 
750 (Stevens, J., concurring in judgments)); see also Vacco 
v. Quill, 521 U. S. 793, 809, n. 13 (1997) (leaving open “ ‘the 
possibility that some applications of the New York [prohibi
tion on assisted suicide] may impose an intolerable intrusion 
on the patient’s freedom’ ”). Even if a State’s interest in 
regulating a certain matter must be permitted, in the gen
eral course, to trump the individual’s countervailing liberty 
interest, there may still be situations in which the latter “is 
entitled to constitutional protection.” Glucksberg, 521 U. S., 
at 742 (Stevens, J., concurring in judgments). 

As this discussion reflects, to acknowledge that the task of 
construing the liberty clause requires judgment is not to say 
that it is a license for unbridled judicial lawmaking. To the 
contrary, only an honest reckoning with our discretion allows 
for honest argumentation and meaningful accountability. 

IV 

The question in this case, then, is not whether the Second 
Amendment right to keep and bear arms (whatever that 
right’s precise contours) applies to the States because the 
Amendment has been incorporated into the Fourteenth 
Amendment. It has not been. The question, rather, is 
whether the particular right asserted by petitioners applies 
to the States because of the Fourteenth Amendment itself, 
standing on its own bottom. And to answer that question, 
we need to determine, first, the nature of the right that 
has been asserted and, second, whether that right is an as
pect of Fourteenth Amendment “liberty.” Even accepting 
the Court’s holding in Heller, it remains entirely possible 
that the right to keep and bear arms identified in that opin
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ion is not judicially enforceable against the States, or that 
only part of the right is so enforceable.26 It is likewise pos
sible for the Court to find in this case that some part of the 
Heller right applies to the States, and then to find in later 
cases that other parts of the right also apply, or apply on 
different terms. 

As noted at the outset, the liberty interest petitioners 
have asserted is the “right to possess a functional, personal 
firearm, including a handgun, within the home.” Complaint 
¶ 34, App. 23. The city of Chicago allows residents to keep 
functional firearms, so long as they are registered, but it gen
erally prohibits the possession of handguns, sawed-off shot
guns, machineguns, and short-barreled rifles. See Chicago, 
Ill., Municipal Code § 8–20–050 (2009).27 Petitioners’ com
plaint centered on their desire to keep a handgun at their 
domicile—it references the “home” in nearly every para
graph, see Complaint ¶¶ 3–4, 11–30, 32, 34, 37, 42, 44, 46, 
App. 17, 19–26—as did their supporting declarations, see, 
e. g., App. 34, 36, 40, 43, 49–52, 54–56. Petitioners now 
frame the question that confronts us as “[w]hether the Sec
ond Amendment right to keep and bear arms is incorporated 
as against the States by the Fourteenth Amendment’s Privi

26 In District of Columbia v. Heller, 554 U. S. 570, 595 (2008), the Court 
concluded, over my dissent, that the Second Amendment confers “an indi
vidual right to keep and bear arms” disconnected from militia service. If 
that conclusion were wrong, then petitioners’ “incorporation” claim clearly 
would fail, as they would hold no right against the Federal Government 
to be free from regulations such as the ones they challenge. Cf. post, at 919 
(Breyer, J., dissenting). I do not understand petitioners or any of their 
amici to dispute this point. Yet even if Heller had never been decided— 
indeed, even if the Second Amendment did not exist—we would still have 
an obligation to address petitioners’ Fourteenth Amendment claim. 

27 The village of Oak Park imposes more stringent restrictions that may 
raise additional complications. See ante, at 750 (majority opinion) (quot
ing Oak Park, Ill., Village Code §§ 27–2–1 (2007), 27–1–1 (2009)). The 
Court, however, declined to grant certiorari on the National Rifle Associa
tion’s challenge to the Oak Park restrictions. Chicago is the only defend
ant in this case. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710

http:2009).27
http:enforceable.26


Cite as: 561 U. S. 742 (2010) 885 

Stevens, J., dissenting 

leges or Immunities or Due Process Clauses.” Brief for 
Petitioners i. But it is our duty “to focus on the allegations 
in the complaint to determine how petitioner describes the 
constitutional right at stake,” Collins, 503 U. S., at 125, and 
the gravamen of this complaint is plainly an appeal to keep 
a handgun or other firearm of one’s choosing in the home. 

Petitioners’ framing of their complaint tracks the Court’s 
ruling in Heller. The majority opinion contained some dicta 
suggesting the possibility of a more expansive arms-bearing 
right, one that would travel with the individual to an extent 
into public places, as “in case of confrontation.” 554 U. S., 
at 592. But the Heller plaintiff sought only dispensation to 
keep an operable firearm in his home for lawful self-defense, 
see id., at 576, and n. 2, and the Court’s opinion was book
ended by reminders that its holding was limited to that one 
issue, id., at 573, 635; accord, ante, at 791 (plurality opinion). 
The distinction between the liberty right these petitioners 
have asserted and the Second Amendment right identified 
in Heller is therefore evanescent. Both are rooted to the 
home. Moreover, even if both rights have the logical po
tential to extend further, upon “future evaluation,” Heller, 
554 U. S., at 635, it is incumbent upon us, as federal judges 
contemplating a novel rule that would bind all 50 States, 
to proceed cautiously and to decide only what must be 
decided. 

Understood as a plea to keep their preferred type of fire
arm in the home, petitioners’ argument has real force.28 

The decision to keep a loaded handgun in the house is often 
motivated by the desire to protect life, liberty, and property. 
It is comparable, in some ways, to decisions about the educa
tion and upbringing of one’s children. For it is the kind of 

28 To the extent that petitioners contend the city of Chicago’s registra
tion requirements for firearm possessors also, and separately, violate the 
Constitution, that claim borders on the frivolous. Petitioners make no 
effort to demonstrate that the requirements are unreasonable or that they 
impose a severe burden on the underlying right they have asserted. 
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decision that may have profound consequences for every 
member of the family, and for the world beyond. In consid
ering whether to keep a handgun, heads of households must 
ask themselves whether the desired safety benefits outweigh 
the risks of deliberate or accidental misuse that may result 
in death or serious injury, not only to residents of the home 
but to others as well. Millions of Americans have answered 
this question in the affirmative, not infrequently because 
they believe they have an inalienable right to do so—because 
they consider it an aspect of “the supreme human dignity 
of being master of one’s fate rather than a ward of the 
State,” Indiana v. Edwards, 554 U. S. 164, 186 (2008) 
(Scalia, J., dissenting). Many such decisions have been 
based, in part, on family traditions and deeply held beliefs 
that are an aspect of individual autonomy the government 
may not control.29 

Bolstering petitioners’ claim, our law has long recognized 
that the home provides a kind of special sanctuary in modern 
life. See, e. g., U. S. Const., Amdts. 3, 4; Lawrence, 539 U. S., 
at 562, 567; Payton v. New York, 445 U. S. 573, 585–590 
(1980); Stanley v. Georgia, 394 U. S. 557, 565–568 (1969); 
Griswold, 381 U. S., at 484–485. Consequently, we have 
long accorded special deference to the privacy of the home, 
whether a humble cottage or a magnificent manse. This 
veneration of the domestic harkens back to the common law. 
William Blackstone recognized a “right of habitation,” 4 
Commentaries *223, and opined that “every man’s house is 
looked upon by the law to be his castle of defence and asy
lum,” 3 id., at *288. Heller carried forward this legacy, ob
serving that “the need for defense of self, family, and prop
erty is most acute” in one’s abode, and celebrating “the right 
of law-abiding, responsible citizens to use arms in defense of 
hearth and home.” 554 U. S., at 628, 635. 

While the individual’s interest in firearm possession is thus 
heightened in the home, the State’s corresponding interest 

29 Members of my generation, at least, will recall the many passionate 
statements of this view made by the distinguished actor, Charlton Heston. 
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in regulation is somewhat weaker. The State generally has 
a lesser basis for regulating private as compared to public 
acts, and firearms kept inside the home generally pose a 
lesser threat to public welfare as compared to firearms taken 
outside. The historical case for regulation is likewise 
stronger outside the home, as many States have for many 
years imposed stricter, and less controversial, restrictions on 
the carriage of arms than on their domestic possession. See, 
e. g., id., at 626 (noting that “the majority of the 19th-century 
courts to consider the question held that prohibitions on car
rying concealed weapons were lawful under the Second 
Amendment or state analogues”); English v. State, 35 Tex. 
473, 478–479 (1871) (observing that “almost, if not every one 
of the States of this Union have [a prohibition on the carry
ing of deadly weapons] upon their statute books,” and lam
basting claims of a right to carry such weapons as “little 
short of ridiculous”); Miller, Guns as Smut: Defending the 
Home-Bound Second Amendment, 109 Colum. L. Rev. 1278, 
1321–1336 (2009). 

It is significant, as well, that a rule limiting the federal 
constitutional right to keep and bear arms to the home would 
be less intrusive on state prerogatives and easier to adminis
ter. Having unleashed in Heller a tsunami of legal uncer
tainty, and thus litigation,30 and now on the cusp of imposing 
a national rule on the States in this area for the first time in 
United States history, the Court could at least moderate the 
confusion, upheaval, and burden on the States by adopting a 
rule that is clearly and tightly bounded in scope. 

In their briefs to this Court, several amici have sought to 
bolster petitioners’ claim still further by invoking a right to 

30 See Municipal Respondents’ Brief 20, n. 11 (stating that at least 156 
Second Amendment challenges were brought in time between Heller’s is
suance and brief ’s filing); Brady Center Brief 3 (stating that over 190 Sec
ond Amendment challenges were brought in first 18 months since Heller); 
Brief for Villages of Winnetka and Skokie, Illinois, et al. as Amici Curiae 
15 (stating that, in wake of Heller, municipalities have “repealed long
standing handgun laws to avoid costly litigation”). 
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individual self-defense.31 As petitioners note, the Heller 
majority discussed this subject extensively and remarked 
that “the inherent right of self-defense has been central to 
the Second Amendment right.” 554 U. S., at 628. And it is 
true that if a State were to try to deprive its residents of 
any reasonable means of defending themselves from immi
nent physical threats, or to deny persons any ability to assert 
self-defense in response to criminal prosecution, that might 
pose a significant constitutional problem. The argument 
that there is a substantive due process right to be spared 
such untenable dilemmas is a serious one.32 

31 See, e. g., Brief for Professors of Philosophy etc.; Brief for Interna
tional Law Enforcement Educators and Trainers Association et al. 29–45; 
Brief for Thirty-four California District Attorneys et al. 12–31. 

32 The argument that this Court should establish any such right, how
ever, faces steep hurdles. All 50 States already recognize self-defense as 
a defense to criminal prosecution, see 2 P. Robinson, Criminal Law De
fenses § 132 (1984 and Supp. 2009), so this is hardly an interest to which 
the democratic process has been insensitive. And the States have always 
diverged on how exactly to implement this interest, so there is wide vari
ety across the Nation in the types and amounts of force that may be used, 
the necessity of retreat, the rights of aggressors, the availability of the 
“castle doctrine,” and so forth. See Brief for Oak Park Citizens Commit
tee for Handgun Control as Amicus Curiae 9–21; Brief for American 
Cities et al. as Amici Curiae 17–19; 2 W. LaFave, Substantive Criminal 
Law § 10.4, pp. 142–160 (2d ed. 2003). Such variation is presumed 
to be a healthy part of our federalist system, as the States and locali
ties select different rules in light of different priorities, customs, and 
conditions. 

As a historical and theoretical matter, moreover, the legal status of self-
defense is far more complicated than it might first appear. We have gen
erally understood Fourteenth Amendment “liberty” as something one 
holds against direct state interference, whereas a personal right of self-
defense runs primarily against other individuals; absent government tyr
anny, it is only when the State has failed to interfere with (violent) private 
conduct that self-help becomes potentially necessary. Moreover, it was a 
basic tenet of founding-era political philosophy that, in entering civil soci
ety and gaining “the advantages of mutual commerce” and the protections 
of the rule of law, one had to relinquish, to a significant degree, “that wild 
and savage liberty” one possessed in the state of nature. 1 W. Blackstone, 
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But that is not the case before us. Petitioners have not 
asked that we establish a constitutional right to individual 
self-defense; neither their pleadings in the District Court nor 
their filings in this Court make any such request. Nor do 
petitioners contend that the city of Chicago—which, recall, 
allows its residents to keep most rifles and shotguns, and 
to keep them loaded—has unduly burdened any such right. 
What petitioners have asked is that we “incorporate” the 
Second Amendment and thereby establish a constitutional 
entitlement, enforceable against the States, to keep a hand
gun in the home. 

Of course, owning a handgun may be useful for practicing 
self-defense. But the right to take a certain type of action 
is analytically distinct from the right to acquire and utilize 
specific instrumentalities in furtherance of that action. And 
while some might favor handguns, it is not clear that they 
are a superior weapon for lawful self-defense, and nothing in 
petitioners’ argument turns on that being the case. The no
tion that a right of self-defense implies an auxiliary right to 
own a certain type of firearm presupposes not only contro
versial judgments about the strength and scope of the (pos
ited) self-defense right, but also controversial assumptions 

Commentaries *125; see also, e. g., J. Locke, Second Treatise of Civil Gov
ernment § 128, pp. 63–64 (J. Gough ed. 1947) (in state of nature man has 
power “to do whatever he thinks fit for the preservation of himself and 
others,” but this “he gives up when he joins in a . . . particular political 
society”); Green v. Biddle, 8 Wheat. 1, 63 (1823) (argument for defendant) 
(“It is a trite maxim, that man gives up a part of his natural liberty when 
he enters into civil society, as the price of the blessings of that state: and 
it may be said, with truth, this liberty is well exchanged for the advan
tages which flow from law and justice”). Some strains of founding-era 
thought took a very narrow view of the right to armed self-defense. See, 
e. g., Brief for Historians on Early American Legal, Constitutional and 
Pennsylvania History as Amici Curiae 6–13 (discussing Whig and Quaker 
theories). Just because there may be a natural or common-law right to 
some measure of self-defense, it hardly follows that States may not place 
substantial restrictions on its exercise or that this Court should recognize 
a constitutional right to the same. 
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about the likely effects of making that type of firearm more 
broadly available. It is a very long way from the proposi
tion that the Fourteenth Amendment protects a basic indi
vidual right of self-defense to the conclusion that a city may 
not ban handguns.33 

In short, while the utility of firearms, and handguns in 
particular, to the defense of hearth and home is certainly 
relevant to an assessment of petitioners’ asserted right, 
there is no freestanding self-defense claim in this case. The 
question we must decide is whether the interest in keeping 
in the home a firearm of one’s choosing—a handgun, for peti
tioners—is one that is “comprised within the term liberty” 
in the Fourteenth Amendment. Whitney, 274 U. S., at 373 
(Brandeis, J., concurring). 

V 

While I agree with the Court that our substantive due 
process cases offer a principled basis for holding that peti
tioners have a constitutional right to possess a usable firearm 
in the home, I am ultimately persuaded that a better reading 
of our case law supports the city of Chicago. I would not 
foreclose the possibility that a particular plaintiff—say, an 
elderly widow who lives in a dangerous neighborhood and 
does not have the strength to operate a long gun—may have 

33 The Second Amendment right identified in Heller is likewise clearly 
distinct from a right to protect oneself. In my view, the Court badly 
misconstrued the Second Amendment in linking it to the value of personal 
self-defense above and beyond the functioning of the state militias; as 
enacted, the Second Amendment was concerned with tyrants and invad
ers, and paradigmatically with the federal military, not with criminals and 
intruders. But even still, the Court made clear that self-defense plays a 
limited role in determining the scope and substance of the Amendment’s 
guarantee. The Court struck down the District of Columbia’s handgun 
ban not because of the utility of handguns for lawful self-defense, but 
rather because of their popularity for that purpose. See 554 U. S., at 629. 
And the Court’s common-use gloss on the Second Amendment right, see 
id., at 627, as well as its discussion of permissible limitations on the right, 
id., at 626–628, had little to do with self-defense. 
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a cognizable liberty interest in possessing a handgun. But 
I cannot accept petitioners’ broader submission. A number 
of factors, taken together, lead me to this conclusion. 

First, firearms have a fundamentally ambivalent relation
ship to liberty. Just as they can help homeowners defend 
their families and property from intruders, they can help 
thugs and insurrectionists murder innocent victims. The 
threat that firearms will be misused is far from hypothetical, 
for gun crime has devastated many of our communities. 
Amici calculate that approximately 1 million Americans 
have been wounded or killed by gunfire in the last decade.34 

Urban areas such as Chicago suffer disproportionately from 
this epidemic of violence. Handguns contribute dispropor
tionately to it. Just as some homeowners may prefer hand
guns because of their small size, light weight, and ease of 
operation, some criminals will value them for the same rea
sons. See Heller, 554 U. S., at 710–712 (Breyer, J., dissent
ing). In recent years, handguns were reportedly used in 
more than four-fifths of firearm murders and more than half 
of all murders nationwide.35 

Hence, in evaluating an asserted right to be free from par
ticular gun-control regulations, liberty is on both sides of the 
equation. Guns may be useful for self-defense, as well as 
for hunting and sport, but they also have a unique potential 
to facilitate death and destruction and thereby to destabilize 
ordered liberty. Your interest in keeping and bearing a cer
tain firearm may diminish my interest in being and feeling 
safe from armed violence. And while granting you the right 

34 Brady Center Brief 11 (extrapolating from Government statistics); see 
also Brief for American Public Health Association et al. as Amici Curiae 
6–7 (reporting estimated social cost of firearm-related violence of $100 
billion per year). 

35 Bogus, Gun Control and America’s Cities: Public Policy and Politics, 
1 Albany Govt. L. Rev. 440, 447 (2008) (drawing on Federal Bureau of 
Investigation data); see also Heller, 554 U. S., at 697–698 (Breyer, J., dis
senting) (providing additional statistics on handgun violence); Municipal 
Respondents’ Brief 13–14 (same). 
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to own a handgun might make you safer on any given 
day—assuming the handgun’s marginal contribution to self-
defense outweighs its marginal contribution to the risk of 
accident, suicide, and criminal mischief—it may make you 
and the community you live in less safe overall, owing to the 
increased number of handguns in circulation. It is at least 
reasonable for a democratically elected legislature to take 
such concerns into account in considering what sorts of regu
lations would best serve the public welfare. 

The practical impact of various gun-control measures may 
be highly controversial, but this basic insight should not be. 
The idea that deadly weapons pose a distinctive threat to the 
social order—and that reasonable restrictions on their usage 
therefore impose an acceptable burden on one’s personal lib
erty—is as old as the Republic. As The Chief Justice 
observed just the other day, it is a foundational premise of 
modern government that the State holds a monopoly on le
gitimate violence: “A basic step in organizing a civilized soci
ety is to take [the] sword out of private hands and turn it 
over to an organized government, acting on behalf of all the 
people.” Robertson v. United States ex rel. Watson, 560 
U. S. 272, 282–283 (2010) (dissenting opinion). The same 
holds true for the handgun. The power a man has in the 
state of nature “of doing whatsoever he thought fit for the 
preservation of himself and the rest of mankind, he gives 
up,” to a significant extent, “to be regulated by laws made by 
the society.” J. Locke, Second Treatise of Civil Government 
§ 129, p. 64 (J. Gough ed. 1947). 

Limiting the federal constitutional right to keep and bear 
arms to the home complicates the analysis but does not dis
lodge this conclusion. Even though the Court has long af
forded special solicitude for the privacy of the home, we have 
never understood that principle to “infring[e] upon” the au
thority of the States to proscribe certain inherently danger
ous items, for “[i]n such cases, compelling reasons may exist 
for overriding the right of the individual to possess those 
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materials.” Stanley, 394 U. S., at 568, n. 11. And, of 
course, guns that start out in the home may not stay in the 
home. Even if the government has a weaker basis for re
stricting domestic possession of firearms as compared to pub
lic carriage—and even if a blanket, statewide prohibition on 
domestic possession might therefore be unconstitutional— 
the line between the two is a porous one. A state or local 
legislature may determine that a prophylactic ban on an es
pecially portable weapon is necessary to police that line. 

Second, the right to possess a firearm of one’s choosing is 
different in kind from the liberty interests we have recog
nized under the Due Process Clause. Despite the plethora 
of substantive due process cases that have been decided in 
the post-Lochner century, I have found none that holds, 
states, or even suggests that the term “liberty” encompasses 
either the common-law right of self-defense or a right to keep 
and bear arms. I do not doubt for a moment that many 
Americans feel deeply passionate about firearms, and see 
them as critical to their way of life as well as to their secu
rity. Nevertheless, it does not appear to be the case that 
the ability to own a handgun, or any particular type of 
firearm, is critical to leading a life of autonomy, dignity, or 
political equality: The marketplace offers many tools for 
self-defense, even if they are imperfect substitutes, and nei
ther petitioners nor their amici make such a contention. 
Petitioners’ claim is not the kind of substantive interest, ac
cordingly, on which a uniform, judicially enforced national 
standard is presumptively appropriate.36 

36 
Justice Scalia worries that there is no “objective” way to decide 

what is essential to a “liberty-filled” existence: Better, then, to ignore such 
messy considerations as how an interest actually affects people’s lives. 
Ante, at 800. Both the constitutional text and our cases use the term “lib
erty,” however, and liberty is not a purely objective concept. Substantive 
due process analysis does not require any “political” judgment, ibid. It 
does require some amount of practical and normative judgment. The only 
way to assess what is essential to fulfilling the Constitution’s guarantee 
of “liberty,” in the present day, is to provide reasons that apply to the 
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Indeed, in some respects the substantive right at issue 
may be better viewed as a property right. Petitioners wish 
to acquire certain types of firearms, or to keep certain fire
arms they have previously acquired. Interests in the pos
session of chattels have traditionally been viewed as prop
erty interests subject to definition and regulation by the 
States. Cf. Stop the Beach Renourishment, Inc. v. Florida 
Dept. of Environmental Protection, 560 U. S. 702, 707 (2010) 
(opinion for the Court by Scalia, J.) (“Generally speaking, 
state law defines property interests”). Under that tradition, 
Chicago’s ordinance is unexceptional.37 

The liberty interest asserted by petitioners is also dissimi
lar from those we have recognized in its capacity to under
mine the security of others. To be sure, some of the Bill of 
Rights’ procedural guarantees may place “restrictions on 

present day. I have provided many; Justice Scalia and the Court have 
provided virtually none. 

Justice Scalia also misstates my argument when he refers to “the 
right to keep and bear arms,” without qualification. Ante, at 799. That 
is what the Second Amendment protects against Federal Government in
fringement. I have taken pains to show why the Fourteenth Amendment 
liberty interest asserted by petitioners—the interest in keeping a firearm 
of one’s choosing in the home—is not necessarily coextensive with the 
Second Amendment right. 

37 It has not escaped my attention that the Due Process Clause refers to 
“property” as well as “liberty.” Cf. ante, at 792, n. 1, 799–800, n. 6 (opin
ion of Scalia, J.). Indeed, in Moore v. East Cleveland, 431 U. S. 494 
(1977), I alone viewed “the critical question” as “whether East Cleveland’s 
housing ordinance [was] a permissible restriction on appellant’s right to 
use her own property as she sees fit,” id., at 513 (opinion concurring in 
judgment). In that case, unlike in this case, the asserted property right 
was coextensive with a right to organize one’s family life, and I could find 
“no precedent” for the ordinance at issue, which “exclude[d] any of an 
owner’s relatives from the group of persons who may occupy his residence 
on a permanent basis.” Id., at 520. I am open to property claims under 
the Fourteenth Amendment. This case just involves a weak one. And 
ever since the Court “incorporated” the more specific property protections 
of the Takings Clause in 1897, see Chicago, B. & Q. R. Co., 166 U. S. 226, 
substantive due process doctrine has focused on liberty. 
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law enforcement” that have “controversial public safety 
implications.” Ante, at 783 (plurality opinion); see also ante, 
at 799 (opinion of Scalia, J.). But those implications are 
generally quite attenuated. A defendant’s invocation of his 
right to remain silent, to confront a witness, or to exclude 
certain evidence cannot directly cause any threat. The de
fendant’s liberty interest is constrained by (and is itself a 
constraint on) the adjudicatory process. The link between 
handgun ownership and public safety is much tighter. The 
handgun is itself a tool for crime; the handgun’s bullets are 
the violence. 

Similarly, it is undeniable that some may take profound 
offense at a remark made by the soapbox speaker, the prac
tices of another religion, or a gay couple’s choice to have 
intimate relations. But that offense is moral, psychological, 
or theological in nature; the actions taken by the rights 
bearers do not actually threaten the physical safety of any 
other person.38 Firearms may be used to kill another per
son. If a legislature’s response to dangerous weapons ends 
up impinging upon the liberty of any individuals in pursuit 
of the greater good, it invariably does so on the basis of more 
than the majority’s “ ‘own moral code,’ ” Lawrence, 539 U. S., 
at 571 (quoting Casey, 505 U. S., at 850). While specific poli
cies may of course be misguided, gun control is an area 
in which it “is quite wrong . . . to assume that regulation 
and liberty occupy mutually exclusive zones—that as one 
expands, the other must contract.” Stevens, 41 U. Miami 
L. Rev., at 280. 

Third, the experience of other advanced democracies, in
cluding those that share our British heritage, undercuts the 
notion that an expansive right to keep and bear arms is in
trinsic to ordered liberty. Many of these countries place re
strictions on the possession, use, and carriage of firearms far 
more onerous than the restrictions found in this Nation. 

38 Cf. Planned Parenthood of Southeastern Pa. v. Casey, 505 U. S. 833, 
913–914 (1992) (Stevens, J., concurring in part and dissenting in part). 
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See Municipal Respondents’ Brief 21–23 (discussing laws of 
England, Canada, Australia, Japan, Denmark, Finland, Lux
embourg, and New Zealand). That the United States is an 
international outlier in the permissiveness of its approach to 
guns does not suggest that our laws are bad laws. It does 
suggest that this Court may not need to assume responsibil
ity for making our laws still more permissive. 

Admittedly, these other countries differ from ours in many 
relevant respects, including their problems with violent 
crime and the traditional role that firearms have played in 
their societies. But they are not so different from the 
United States that we ought to dismiss their experience en
tirely. Cf. ante, at 781–782 (plurality opinion); ante, at 800– 
801 (opinion of Scalia, J.). The fact that our oldest allies 
have almost uniformly found it appropriate to regulate fire
arms extensively tends to weaken petitioners’ submission 
that the right to possess a gun of one’s choosing is fundamental 
to a life of liberty. While the “American perspective” must 
always be our focus, ante, at 784, 791 (plurality opinion), it 
is silly—indeed, arrogant—to think we have nothing to learn 
about liberty from the billions of people beyond our borders. 

Fourth, the Second Amendment differs in kind from the 
Amendments that surround it, with the consequence that its 
inclusion in the Bill of Rights is not merely unhelpful but 
positively harmful to petitioners’ claim. Generally, the in
clusion of a liberty interest in the Bill of Rights points to
ward the conclusion that it is of fundamental significance and 
ought to be enforceable against the States. But the Second 
Amendment plays a peculiar role within the Bill, as an
nounced by its peculiar opening clause.39 Even accepting 
the Heller Court’s view that the Amendment protects an in
dividual right to keep and bear arms disconnected from mili
tia service, it remains undeniable that “the purpose for which 

39 The Second Amendment provides: “A well regulated Militia, being 
necessary to the security of a free State, the right of the people to keep 
and bear Arms, shall not be infringed.” 
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the right was codified” was “to prevent elimination of the 
militia.” Heller, 554 U. S., at 599; see also United States v. 
Miller, 307 U. S. 174, 178 (1939) (Second Amendment was 
enacted “[w]ith obvious purpose to assure the continuation 
and render possible the effectiveness of [militia] forces”). It 
was the States, not private persons, on whose immediate be
half the Second Amendment was adopted. Notwithstanding 
the Heller Court’s efforts to write the Second Amendment’s 
preamble out of the Constitution, the Amendment still 
serves the structural function of protecting the States from 
encroachment by an overreaching Federal Government. 

The Second Amendment, in other words, “is a federalism 
provision,” Elk Grove Unified School Dist. v. Newdow, 542 
U. S. 1, 45 (2004) (Thomas, J., concurring in judgment). It 
is directed at preserving the autonomy of the sovereign 
States, and its logic therefore “resists” incorporation by a 
federal court against the States. Ibid. No one suggests 
that the Tenth Amendment, which provides that powers not 
given to the Federal Government remain with “the States,” 
applies to the States; such a reading would border on inco
herent, given that the Tenth Amendment exists (in signifi
cant part) to safeguard the vitality of state governance. 
The Second Amendment is no different.40 

The Court is surely correct that Americans’ conceptions of 
the Second Amendment right evolved over time in a more 
individualistic direction; that Members of the Reconstruction 
Congress were urgently concerned about the safety of the 
newly freed slaves; and that some Members believed that, 

40 Contrary to Justice Scalia’s suggestion, this point is perfectly com
patible with my opinion for the Court in Elk Grove Unified School Dist., 
542 U. S. 1. Cf. ante, at 801. Like the Court itself, I have never agreed 
with Justice Thomas’ view that the Establishment Clause is a federalism 
provision. But I agree with his underlying logic: If a clause in the Bill of 
Rights exists to safeguard federalism interests, then it makes little sense 
to “incorporate” it. Justice Scalia’s further suggestion that I ought to 
have revisited the Establishment Clause debate in this opinion, ibid., is 
simply bizarre. 
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following ratification of the Fourteenth Amendment, the Sec
ond Amendment would apply to the States. But it is a giant 
leap from these data points to the conclusion that the Four
teenth Amendment “incorporated” the Second Amendment 
as a matter of original meaning or postenactment interpreta
tion. Consider, for example, that the text of the Fourteenth 
Amendment says nothing about the Second Amendment or 
firearms; that there is substantial evidence to suggest that, 
when the Reconstruction Congress enacted measures to en
sure newly freed slaves and Union sympathizers in the South 
enjoyed the right to possess firearms, it was motivated by 
antidiscrimination and equality concerns rather than arms-
bearing concerns per se; 41 that many contemporaneous 
courts and commentators did not understand the Fourteenth 
Amendment to have had an “incorporating” effect; and that 
the States heavily regulated the right to keep and bear 
arms both before and after the Amendment’s passage. The 
Court’s narrative largely elides these facts. The complica
tions they raise show why even the most dogged historical 
inquiry into the “fundamentality” of the Second Amendment 
right (or any other) necessarily entails judicial judgment— 
and therefore judicial discretion—every step of the way. 

I accept that the evolution in Americans’ understanding 
of the Second Amendment may help shed light on the ques
tion whether a right to keep and bear arms is included 

41 See post, at 934–935 (Breyer, J., dissenting); Municipal Respondents’ 
Brief 62–69; Brief for Thirty–four Professional Historians and Legal His
torians as Amici Curiae 22–26; Rosenthal, Second Amendment Plumbing 
After Heller: Of Standards of Scrutiny, Incorporation, Well-Regulated Mi
litias, and Criminal Street Gangs, 41 Urb. Law. 1, 73–75 (2009). The plu
rality insists that the Reconstruction-era evidence shows the right to bear 
arms was regarded as “a substantive guarantee, not a prohibition that 
could be ignored so long as the States legislated in an evenhanded man
ner.” Ante, at 780. That may be so, but it does not resolve the question 
whether the Fourteenth Amendment’s Due Process Clause was originally 
understood to encompass a right to keep and bear arms, or whether it 
ought to be so construed now. 
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within Fourteenth Amendment “liberty.” But the reasons 
that motivated the Framers to protect the ability of militia
men to keep muskets available for military use when our 
Nation was in its infancy, or that motivated the Reconstruc
tion Congress to extend full citizenship to the freedmen in 
the wake of the Civil War, have only a limited bearing on the 
question that confronts the homeowner in a crime-infested 
metropolis today. The many episodes of brutal violence 
against African-Americans that blight our Nation’s history, 
see ante, at 771–776 (majority opinion); ante, at 843–847, 
856–858 (Thomas, J., concurring in part and concurring in 
judgment), do not suggest that every American must be al
lowed to own whatever type of firearm he or she desires— 
just that no group of Americans should be systematically 
and discriminatorily disarmed and left to the mercy of racial 
terrorists. And the fact that some Americans may have 
thought or hoped that the Fourteenth Amendment would na
tionalize the Second Amendment hardly suffices to justify 
the conclusion that it did. 

Fifth, although it may be true that Americans’ interest in 
firearm possession and state-law recognition of that interest 
are “deeply rooted” in some important senses, ante, at 767 
(internal quotation marks omitted), it is equally true that 
the States have a long and unbroken history of regulating 
firearms. The idea that States may place substantial re
strictions on the right to keep and bear arms short of com
plete disarmament is, in fact, far more entrenched than the 
notion that the Federal Constitution protects any such right. 
Federalism is a far “older and more deeply rooted tradition 
than is a right to carry,” or to own, “any particular kind of 
weapon.” 567 F. 3d, at 860 (Easterbrook, C. J.). 

From the early days of the Republic, through the Recon
struction era, to the present day, States and municipalities 
have placed extensive licensing requirements on firearm ac
quisition, restricted the public carriage of weapons, and 
banned altogether the possession of especially dangerous 
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weapons, including handguns. See Heller, 554 U. S., at 683– 
687 (Breyer, J., dissenting) (reviewing colonial laws); Cor
nell & DeDino, A Well Regulated Right: The Early American 
Origins of Gun Control, 73 Ford. L. Rev. 487, 502–516 (2004) 
(reviewing pre-Civil War laws); Brief for Thirty-four Profes
sional Historians and Legal Historians as Amici Curiae 4–22 
(reviewing Reconstruction-era laws); Winkler, Scrutinizing 
the Second Amendment, 105 Mich. L. Rev. 683, 711–712, 716– 
726 (2007) (reviewing 20th-century laws); see generally post, 
at 931–941.42 After the 1860’s just as before, the state courts 
almost uniformly upheld these measures: Apart from making 
clear that all regulations had to be constructed and applied 
in a nondiscriminatory manner, the Fourteenth Amendment 
hardly made a dent. And let us not forget that this Court 
did not recognize any non-militia-related interests under the 
Second Amendment until two Terms ago, in Heller. Peti
tioners do not dispute the city of Chicago’s observation that 
“[n]o other substantive Bill of Rights protection has been 
regulated nearly as intrusively” as the right to keep and bear 
arms. Municipal Respondents’ Brief 25.43 

This history of intrusive regulation is not surprising given 
that the very text of the Second Amendment calls out for 

42 I am unclear what the plurality means when it refers to “the paucity 
of precedent sustaining bans comparable to those at issue here.” Ante, 
at 786. There is only one ban at issue here—the city of Chicago’s handgun 
prohibition—and the municipal respondents cite far more than “one case,” 
ibid., from the post-Reconstruction period. See Municipal Respondents’ 
Brief 24–30. The evidence adduced by respondents and their amici easily 
establishes their contentions that the “consensus in States that recognize 
a firearms right is that arms possession, even in the home, is . . .  subject to 
interest-balancing,” id., at 24; and that the practice of “[b]anning weapons 
routinely used for self-defense,” when deemed “necessary for the public 
welfare,” “has ample historical pedigree,” id., at 28. Petitioners do not 
even try to challenge these contentions. 

43 I agree with Justice Scalia that a history of regulation hardly 
proves a right is not “of fundamental character.” Ante, at 802. An unbro
ken history of extremely intensive, carefully considered regulation does, 
however, tend to suggest that it is not. 
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regulation,44 and the ability to respond to the social ills asso
ciated with dangerous weapons goes to the very core of the 
States’ police powers. Our precedent is crystal clear on this 
latter point. See, e. g., Gonzales v. Oregon, 546 U. S. 243, 
270 (2006) (“[T]he structure and limitations of federalism . . . 
allow the States great latitude under their police powers to 
legislate as to the protection of the lives, limbs, health, com
fort, and quiet of all persons” (internal quotation marks omit
ted)); United States v. Morrison, 529 U. S. 598, 618 (2000) 
(“[W]e can think of no better example of the police power, 
which the Founders denied the National Government and re
posed in the States, than the suppression of violent crime 
and vindication of its victims”); Kelley v. Johnson, 425 U. S. 
238, 247 (1976) (“The promotion of safety of persons and 
property is unquestionably at the core of the State’s police 
power”); Automobile Workers v. Wisconsin Employment 
Relations Bd., 351 U. S. 266, 274 (1956) (“The dominant in
terest of the State in preventing violence and property dam
age cannot be questioned. It is a matter of genuine local 
concern”). Compared with today’s ruling, most if not all of 

44 The Heller majority asserted that “the adjective ‘well-regulated’ ” in 
the Second Amendment’s preamble “implies nothing more than the imposi
tion of proper discipline and training.” 554 U. S., at 597. It is far from 
clear that this assertion is correct. See, e. g., U. S. Const., Art. I, § 4, cl. 1; 
§ 8, cls. 3, 5, 14; § 9, cl. 6; Art. III, § 2, cl. 2; Art. IV, § 2, cl. 3; § 3, cl. 2 (using 
“regulate” or “Regulation” in manner suggestive of broad, discretionary 
governmental authority); Art. I, § 8, cl. 16 (invoking powers of “disciplin
ing” and “training” militia in manner suggestive of narrower authority); 
Heller, 554 U. S., at 579–581 (investigating Constitution’s separate refer
ences to “people” as clue to term’s meaning in Second Amendment); 
cf. Cornell & DeDino, A Well Regulated Right: The Early American Ori
gins of Gun Control, 73 Ford. L. Rev. 487, 504 (2004) (“The authors of 
this curious interpretation of the Second Amendment have constructed a 
fantasy world where words mean their opposite, and regulation is really 
anti-regulation”). But even if the assertion were correct, the point would 
remain that the preamble envisions an active state role in overseeing how 
the right to keep and bear arms is utilized, and in ensuring that it is 
channeled toward productive ends. 
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this Court’s decisions requiring the States to comply with 
other provisions in the Bill of Rights did not exact nearly so 
heavy a toll in terms of state sovereignty. 

Finally, even apart from the States’ long history of fire
arms regulation and its location at the core of their police 
powers, this is a quintessential area in which federalism 
ought to be allowed to flourish without this Court’s meddling. 
Whether or not we can assert a plausible constitutional basis 
for intervening, there are powerful reasons why we should 
not do so. 

Across the Nation, States and localities vary significantly 
in the patterns and problems of gun violence they face, as 
well as in the traditions and cultures of lawful gun use 
they claim. Cf. post, at 927. The city of Chicago, for 
example, faces a pressing challenge in combating criminal 
street gangs. Most rural areas do not. The city of Chicago 
has a high population density, which increases the potential 
for a gunman to inflict mass terror and casualties. Most 
rural areas do not.45 The city of Chicago offers little in the 
way of hunting opportunities. Residents of rural communi
ties are, one presumes, much more likely to stock the dinner 
table with game they have personally felled. 

Given that relevant background conditions diverge so 
much across jurisdictions, the Court ought to pay particular 
heed to state and local legislatures’ “right to experiment.” 
New State Ice, 285 U. S., at 311 (Brandeis, J., dissenting). So 
long as the regulatory measures they have chosen are not 
“arbitrary, capricious or unreasonable,” we should be allow
ing them to “try novel social and economic” policies. Ibid. 
It “is more in keeping . . . with our status as a court in a 
federal system,” under these circumstances, “to avoid impos

45 Cf. Heller, 554 U. S., at 698 (Breyer, J., dissenting) (detailing evidence 
showing that a “disproportionate amount of violent and property crimes 
occur in urban areas, and urban criminals are more likely than other of
fenders to use a firearm during the commission of a violent crime”). 
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ing a single solution . . .  from the top down.” Smith v. Rob
bins, 528 U. S. 259, 275 (2000). 

It is all the more unwise for this Court to limit experimen
tation in an area “where the best solution is far from clear.” 
United States v. Lopez, 514 U. S. 549, 581 (1995) (Kennedy, 
J., concurring). Few issues of public policy are subject to 
such intensive and rapidly developing empirical controversy 
as gun control. See Heller, 554 U. S., at 699–704 (Breyer, 
J., dissenting). Chicago’s handgun ban, in itself, has divided 
researchers. Compare Brief for Professors of Criminal Jus
tice as Amici Curiae (arguing that ordinance has been effec
tive at reducing gun violence) with Brief for International 
Law Enforcement Educators and Trainers Association et al. 
as Amici Curiae 17–26 (arguing that ordinance has been a 
failure).46 Of course, on some matters the Constitution re
quires that we ignore such pragmatic considerations. But 
the Constitution’s text, history, and structure are not so clear 
on the matter before us—as evidenced by the groundbreak
ing nature of today’s fractured decision—and this Court lacks 
both the technical capacity and the localized expertise to as
sess “the wisdom, need, and propriety” of most gun-control 
measures. Griswold, 381 U. S., at 482.47 

46 The fact that Chicago’s handgun murder rate may have “actually in
creased since the ban was enacted,” ante, at 751 (majority opinion), means 
virtually nothing in itself. Countless factors unrelated to the policy may 
have contributed to that trend. Without a sophisticated regression analy
sis, we cannot even begin to speculate as to the efficacy or effects of the 
handgun ban. Even with such an analysis, we could never be certain as 
to the determinants of the city’s murder rate. 

47 In some sense, it is no doubt true that the “ ‘best’ ” solution is elusive 
for many “serious social problems.” Ante, at 802 (opinion of Scalia, J.). 
Yet few social problems have raised such heated empirical controversy as 
the problem of gun violence. And few, if any, of the liberty interests 
we have recognized under the Due Process Clause have raised as many 
complications for judicial oversight as the interest that is recognized today. 
See post, at 921–927. 

I agree with the plurality that for a right to be eligible for substantive 
due process recognition, there need not be “a ‘popular consensus’ that the 
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Nor will the Court’s intervention bring any clarity to this 
enormously complex area of law. Quite to the contrary, to
day’s decision invites an avalanche of litigation that could 
mire the federal courts in fine-grained determinations about 
which state and local regulations comport with the Heller 
right—the precise contours of which are far from pellucid— 
under a standard of review we have not even established. 
See post, at 923–926. The plurality’s “assuranc[e]” that “in
corporation does not imperil every law regulating firearms,” 
ante, at 786, provides only modest comfort. For it is also an 
admission of just how many different types of regulations 
are potentially implicated by today’s ruling, and of just how 
ad hoc the Court’s initial attempt to draw distinctions among 
them was in Heller. The practical significance of the propo
sition that “the Second Amendment right is fully applicable 
to the States,” ante, at 750 (majority opinion), remains to be 
worked out by this Court over many, many years. 

Furthermore, and critically, the Court’s imposition of a na
tional standard is still more unwise because the elected 
branches have shown themselves to be perfectly capable of 
safeguarding the interest in keeping and bearing arms. The 
strength of a liberty claim must be assessed in connection 
with its status in the democratic process. And in this case, 
no one disputes “that opponents of [gun] control have consid
erable political power and do not seem to be at a systematic 
disadvantage in the democratic process,” or that “the wide
spread commitment to an individual right to own guns . . . 
operates as a safeguard against excessive or unjustified gun 

right is fundamental.” Ante, at 789. In our remarkably diverse, pluralis
tic society, there will almost never be such uniformity of opinion. But to 
the extent that popular consensus is relevant, I do not agree with the 
plurality that the amicus brief filed in this case by numerous state attor
neys general constitutes evidence thereof. Ibid. It is puzzling that so 
many state lawmakers have asked us to limit their option to regulate a 
dangerous item. Cf. post, at 920. 
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control laws.” 48 Sunstein, Second Amendment Minimalism: 
Heller as Griswold, 122 Harv. L. Rev. 246, 260 (2008). In
deed, there is a good deal of evidence to suggest that, if any
thing, American lawmakers tend to under-regulate guns, rel
ative to the policy views expressed by majorities in opinion 
polls. See K. Goss, Disarmed: The Missing Movement for 
Gun Control in America 6 (2006). If a particular State or 
locality has enacted some “improvident” gun-control meas
ures, as petitioners believe Chicago has done, there is no ap
parent reason to infer that the mistake will not “eventually 
be rectified by the democratic process.” Vance v. Bradley, 
440 U. S. 93, 97 (1979). 

This is not a case, then, that involves a “special condition” 
that “may call for a correspondingly more searching judicial 
inquiry.” Carolene Products, 304 U. S., at 153, n. 4. Nei
ther petitioners nor those most zealously committed to their 
views represent a group or a claim that is liable to receive 
unfair treatment at the hands of the majority. On the con
trary, petitioners’ views are supported by powerful partici
pants in the legislative process. Petitioners have given us 
no reason to believe that the interest in keeping and bearing 
arms entails any special need for judicial lawmaking, or that 
federal judges are more qualified to craft appropriate rules 
than the people’s elected representatives. Having failed to 
show why their asserted interest is intrinsic to the concept of 
ordered liberty or vulnerable to maltreatment in the political 
arena, they have failed to show why “the word liberty in 
the Fourteenth Amendment” should be “held to prevent the 
natural outcome of a dominant opinion” about how to deal 
with the problem of handgun violence in the city of Chicago. 
Lochner, 198 U. S., at 76 (Holmes, J., dissenting). 

48 Likewise, no one contends that those interested in personal self
defense—every American, presumably—face any particular disadvantage 
in the political process. All 50 States recognize self-defense as a defense 
to criminal prosecution. See n. 32, supra. 
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VI 

The preceding sections have already addressed many of 
the points made by Justice Scalia in his concurrence. But 
in light of that opinion’s fixation on this one, it is appropriate 
to say a few words about Justice Scalia’s broader claim: 
that his preferred method of substantive due process analy
sis, a method “that makes the traditions of our people para
mount,” ante, at 792, is both more restrained and more fa
cilitative of democracy than the method I have outlined. 
Colorful as it is, Justice Scalia’s critique does not have 
nearly as much force as does his rhetoric. His theory of 
substantive due process, moreover, comes with its own pro
found difficulties. 

Although Justice Scalia aspires to an “objective,” “neu
tral” method of substantive due process analysis, ante, at 800, 
his actual method is nothing of the sort. Under the “histori
cally focused” approach he advocates, ante, at 803, numerous 
threshold questions arise before one ever gets to the history. 
At what level of generality should one frame the liberty in
terest in question? See n. 25, supra. What does it mean 
for a right to be “ ‘deeply rooted in this Nation’s history and 
tradition,’ ” ante, at 793 (quoting Glucksberg, 521 U. S., at 
721)? By what standard will that proposition be tested? 
Which types of sources will count, and how will those sources 
be weighed and aggregated? There is no objective, neutral 
answer to these questions. There is not even a theory—at 
least, Justice Scalia provides none—of how to go about 
answering them. 

Nor is there any escaping Palko, it seems. To qualify for 
substantive due process protection, Justice Scalia has 
stated, an asserted liberty right must be not only deeply 
rooted in American tradition, “but it must also be implicit in 
the concept of ordered liberty.” Lawrence, 539 U. S., at 593, 
n. 3 (dissenting opinion) (internal quotation marks omitted). 
Applying the latter, Palko-derived half of that test requires 
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precisely the sort of reasoned judgment—the same multifac
eted evaluation of the right’s contours and consequences— 
that Justice Scalia mocks in his concurrence today. 

So does applying the first half. It is hardly a novel insight 
that history is not an objective science, and that its use can 
therefore “point in any direction the judges favor,” ante, at 
804 (opinion of Scalia, J.). Yet 21 years after the point was 
brought to his attention by Justice Brennan, Justice Scalia 
remains “oblivious to the fact that [the concept of ‘tradition’] 
can be as malleable and as elusive as ‘liberty’ itself.” Mi
chael H., 491 U. S., at 137 (dissenting opinion). Even when 
historical analysis is focused on a discrete proposition, such 
as the original public meaning of the Second Amendment, 
the evidence often points in different directions. The histo
rian must choose which pieces to credit and which to dis
count, and then must try to assemble them into a coherent 
whole. In Heller, Justice Scalia preferred to rely on 
sources created much earlier and later in time than the Sec
ond Amendment itself, see, e. g., 554 U. S., at 577–578 (con
sulting late-19th-century treatises to ascertain how Ameri
cans would have read the Amendment’s preamble in 1791); I 
focused more closely on sources contemporaneous with the 
Amendment’s drafting and ratification.49 No mechanical 
yardstick can measure which of us was correct, either with 
respect to the materials we chose to privilege or the insights 
we gleaned from them. 

The malleability and elusiveness of history increase expo
nentially when we move from a pure question of original 
meaning, as in Heller, to Justice Scalia’s theory of substan

49 See Heller, 554 U. S., at 662 (Stevens, J., dissenting) (“Although it 
gives short shrift to the drafting history of the Second Amendment, the 
Court dwells at length on four other sources: the 17th-century English Bill 
of Rights; Blackstone’s Commentaries on the Laws of England; postenact
ment commentary on the Second Amendment; and post-Civil War legisla
tive history”); see also post, at 914–916 (discussing professional historians’ 
criticisms of Heller). 
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tive due process. At least with the former sort of question, 
the judge can focus on a single legal provision; the temporal 
scope of the inquiry is (or should be) relatively bounded; and 
there is substantial agreement on what sorts of authorities 
merit consideration. With Justice Scalia’s approach to 
substantive due process, these guideposts all fall away. The 
judge must canvas the entire landscape of American law as 
it has evolved through time, and perhaps older laws as well, 
see, e. g., Lawrence, 539 U. S., at 596 (Scalia, J., dissenting) 
(discussing “ ‘ancient roots’ ” of proscriptions against sodomy 
(quoting Bowers v. Hardwick, 478 U. S. 186, 192 (1986))), pur
suant to a standard (deeply rootedness) that has never been 
defined. In conducting this rudderless, panoramic tour of 
American legal history, the judge has more than ample op
portunity to “look over the heads of the crowd and pick out 
[his] friends,” Roper v. Simmons, 543 U. S. 551, 617 (2005) 
(Scalia, J., dissenting). 

My point is not to criticize judges’ use of history in general 
or to suggest that it always generates indeterminate an
swers; I have already emphasized that historical study can 
discipline as well as enrich substantive due process analy
sis. My point is simply that Justice Scalia’s defense of 
his method, which holds out objectivity and restraint as its 
cardinal—and, it seems, only—virtues, is unsatisfying on its 
own terms. For a limitless number of subjective judgments 
may be smuggled into his historical analysis. Worse, they 
may be buried in the analysis. At least with my approach, 
the judge’s cards are laid on the table for all to see, and 
to critique. The judge must exercise judgment, to be sure. 
When answering a constitutional question to which the text 
provides no clear answer, there is always some amount of 
discretion; our constitutional system has always depended on 
judges’ filling in the document’s vast open spaces.50 But 
there is also transparency. 

50 Indeed, this is truly one of our most deeply rooted legal traditions. 
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Justice Scalia’s approach is even less restrained in an
other sense: It would effect a major break from our case law 
outside of the “incorporation” area. Justice Scalia does 
not seem troubled by the fact that his method is largely in
consistent with the Court’s canonical substantive due process 
decisions, ranging from Meyer, 262 U. S. 390, and Pierce, 268 
U. S. 510, in the 1920’s, to Griswold, 381 U. S. 479, in the 
1960’s, to Lawrence, 539 U. S. 558, in the 2000’s. To the con
trary, he seems to embrace this dissonance. My method 
seeks to synthesize dozens of cases on which the American 
people have relied for decades. Justice Scalia’s method 
seeks to vaporize them. So I am left to wonder, which of us 
is more faithful to this Nation’s constitutional history? And 
which of us is more faithful to the values and commitments 
of the American people, as they stand today? In 1967, when 
the Court held in Loving, 388 U. S. 1, that adults have a 
liberty-based as well as equality-based right to wed persons 
of another race, interracial marriage was hardly “deeply 
rooted” in American tradition. Racial segregation and sub
ordination were deeply rooted. The Court’s substantive due 
process holding was nonetheless correct—and we should be 
wary of any interpretive theory that implies, emphatically, 
that it was not. 

Which leads me to the final set of points I wish to make: 
Justice Scalia’s method invites not only bad history, but 
also bad constitutional law. As I have already explained, in 
evaluating a claimed liberty interest (or any constitutional 
claim for that matter), it makes perfect sense to give history 
significant weight: Justice Scalia’s position is closer to my 
own than he apparently feels comfortable acknowledging. 
But it makes little sense to give history dispositive weight in 
every case. And it makes especially little sense to answer 
questions like whether the right to bear arms is “fundamen
tal” by focusing only on the past, given that both the practi
cal significance and the public understandings of such a right 
often change as society changes. What if the evidence had 
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shown that, whereas at one time firearm possession contrib
uted substantially to personal liberty and safety, nowadays 
it contributes nothing, or even tends to undermine them? 
Would it still have been reasonable to constitutionalize the 
right? 

The concern runs still deeper. Not only can historical 
views be less than completely clear or informative, but they 
can also be wrong. Some notions that many Americans 
deeply believed to be true, at one time, turned out not to be 
true. Some practices that many Americans believed to be 
consistent with the Constitution’s guarantees of liberty and 
equality, at one time, turned out to be inconsistent with 
them. The fact that we have a written Constitution does 
not consign this Nation to a static legal existence. Although 
we should always “pa[y] a decent regard to the opinions of 
former times,” it is “not the glory of the people of America” 
to have “suffered a blind veneration for antiquity.” The 
Federalist No. 14, pp. 99, 104 (C. Rossiter ed. 1961) (J. Madi
son). It is not the role of federal judges to be amateur histo
rians. And it is not fidelity to the Constitution to ignore its 
use of deliberately capacious language, in an effort to trans
form foundational legal commitments into narrow rules of 
decision. 

As for “the democratic process,” ante, at 804, 805, a method 
that looks exclusively to history can easily do more harm 
than good. Just consider this case. The net result of Jus

tice Scalia’s supposedly objective analysis is to vest federal 
judges—ultimately a majority of the judges on this Court— 
with unprecedented lawmaking powers in an area in which 
they have no special qualifications, and in which the give
and-take of the political process has functioned effectively 
for decades. Why this “intrudes much less upon the demo
cratic process,” ante, at 804, than an approach that would 
defer to the democratic process on the regulation of firearms 
is, to say the least, not self-evident. I cannot even tell what, 
under Justice Scalia’s view, constitutes an “intrusion.” 
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It is worth pondering, furthermore, the vision of democ
racy that underlies Justice Scalia’s critique. Very few of 
us would welcome a system in which majorities or powerful 
interest groups always get their way. Under our constitu
tional scheme, I would have thought that a judicial approach 
to liberty claims such as the one I have outlined—an ap
proach that investigates both the intrinsic nature of the 
claimed interest and the practical significance of its judicial 
enforcement, that is transparent in its reasoning and sincere 
in its effort to incorporate constraints, that is guided by his
tory but not beholden to it, and that is willing to protect 
some rights even if they have not already received uniform 
protection from the elected branches—has the capacity to 
improve, rather than “[im]peril,” ante, at 805, our democracy. 
It all depends on judges’ exercising careful, reasoned judg
ment. As it always has, and as it always will. 

VII 

The fact that the right to keep and bear arms appears 
in the Constitution should not obscure the novelty of the 
Court’s decision to enforce that right against the States. By 
its terms, the Second Amendment does not apply to the 
States; read properly, it does not even apply to individuals 
outside of the militia context. The Second Amendment was 
adopted to protect the States from federal encroachment. 
And the Fourteenth Amendment has never been understood 
by the Court to have “incorporated” the entire Bill of Rights. 
There was nothing foreordained about today’s outcome. 

Although the Court’s decision in this case might be seen 
as a mere adjunct to its decision in Heller, the consequences 
could prove far more destructive—quite literally—to our 
Nation’s communities and to our constitutional structure. 
Thankfully, the Second Amendment right identified in Heller 
and its newly minted Fourteenth Amendment analogue are 
limited, at least for now, to the home. But neither the “as
surances” provided by the plurality, ante, at 786, nor the 
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many historical sources cited in its opinion should obscure 
the reality that today’s ruling marks a dramatic change in 
our law—or that the Justices who have joined it have 
brought to bear an awesome amount of discretion in resolv
ing the legal question presented by this case. 

I would proceed more cautiously. For the reasons set out 
at length above, I cannot accept either the methodology the 
Court employs or the conclusions it draws. Although im
pressively argued, the majority’s decision to overturn more 
than a century of Supreme Court precedent and to unsettle 
a much longer tradition of state practice is not, in my judg
ment, built “upon respect for the teachings of history, solid 
recognition of the basic values that underlie our society, and 
wise appreciation of the great roles that the doctrines of fed
eralism and separation of powers have played in establishing 
and preserving American freedoms.” Griswold, 381 U. S., 
at 501 (Harlan, J., concurring in judgment). 

Accordingly, I respectfully dissent. 

Justice Breyer, with whom Justice Ginsburg and 
Justice Sotomayor join, dissenting. 

In my view, Justice Stevens has demonstrated that the 
Fourteenth Amendment’s guarantee of “substantive due 
process” does not include a general right to keep and bear 
firearms for purposes of private self-defense. As he argues, 
the Framers did not write the Second Amendment with this 
objective in view. See ante, at 896–899 (dissenting opinion). 
Unlike other forms of substantive liberty, the carrying of 
arms for that purpose often puts others’ lives at risk. See 
ante, at 891–893. And the use of arms for private self-
defense does not warrant federal constitutional protection 
from state regulation. See ante, at 899–905. 

The Court, however, does not expressly rest its opinion 
upon “substantive due process” concerns. Rather, it directs 
its attention to this Court’s “incorporation” precedents and 
asks whether the Second Amendment right to private self
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defense is “fundamental” so that it applies to the States 
through the Fourteenth Amendment. See ante, at 759–766. 

I shall therefore separately consider the question of “in
corporation.” I can find nothing in the Second Amend
ment’s text, history, or underlying rationale that could war
rant characterizing it as “fundamental” insofar as it seeks to 
protect the keeping and bearing of arms for private self-
defense purposes. Nor can I find any justification for inter
preting the Constitution as transferring ultimate regulatory 
authority over the private uses of firearms from democrati
cally elected legislatures to courts or from the States to 
the Federal Government. I therefore conclude that the 
Fourteenth Amendment does not “incorporate” the Second 
Amendment’s right “to keep and bear Arms.” And I conse
quently dissent. 

I 

The Second Amendment says: “A well regulated Militia, 
being necessary to the security of a free State, the right of 
the people to keep and bear Arms, shall not be infringed.” 
Two years ago, in District of Columbia v. Heller, 554 U. S. 
570 (2008), the Court rejected the pre-existing judicial con
sensus that the Second Amendment was primarily concerned 
with the need to maintain a “well regulated Militia.” See 
id., at 638, and n. 2 (Stevens, J., dissenting); id., at 672–679. 
United States v. Miller, 307 U. S. 174, 178 (1939). Although 
the Court acknowledged that “the threat that the new Fed
eral Government would destroy the citizens’ militia by tak
ing away their arms was the reason that right . . . was codi
fied in a written Constitution,” the Court asserted that 
“individual self-defense . . . was the central component of 
the right itself.” Heller, 554 U. S., at 599 (some emphasis 
added). The Court went on to hold that the Second Amend
ment restricted Congress’ power to regulate handguns used 
for self-defense, and the Court found unconstitutional the 
District of Columbia’s ban on the possession of handguns in 
the home. Id., at 635. 
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The Court based its conclusions almost exclusively upon 
its reading of history. But the relevant history in Heller 
was far from clear: Four dissenting Justices disagreed with 
the majority’s historical analysis. And subsequent scholarly 
writing reveals why disputed history provides treacherous 
ground on which to build decisions written by judges who 
are not expert at history. 

Since Heller, historians, scholars, and judges have contin
ued to express the view that the Court’s historical account 
was flawed. See, e. g., Konig, Why the Second Amendment 
Has a Preamble: Original Public Meaning and the Political 
Culture of Written Constitutions in Revolutionary America, 
56 UCLA L. Rev. 1295 (2009); Finkelman, It Really Was 
About a Well Regulated Militia, 59 Syracuse L. Rev. 267 
(2008); P. Charles, The Second Amendment: The Intent and 
Its Interpretation by the States and the Supreme Court 
(2009); Merkel, The District of Columbia v. Heller and An
tonin Scalia’s Perverse Sense of Originalism, 13 Lewis & 
Clark L. Rev. 349 (2009); Kozuskanich, Originalism in a Digi
tal Age: An Inquiry Into the Right To Bear Arms, 29 J. Early 
Republic 585 (2009); Cornell, St. George Tucker’s Lecture 
Notes, the Second Amendment, and Originalist Methodol
ogy: A Critical Comment, 103 Nw. U. L. Rev. 1541 (2009); 
Posner, In Defense of Looseness: The Supreme Court and 
Gun Control, New Republic, Aug. 27, 2008, pp. 32–35; see 
also Epstein, A Structural Interpretation of the Second 
Amendment: Why Heller Is (Probably) Wrong on Originalist 
Grounds, 59 Syracuse L. Rev. 171 (2008). 

Consider as an example of these critiques an amici brief 
filed in this case by historians who specialize in the study of 
the English Civil Wars. They tell us that Heller misunder
stood a key historical point. See Brief for English/Early 
American Historians as Amici Curiae (hereinafter English 
Historians’ Brief) (filed by 21 professors at leading universi
ties in the United States, United Kingdom, and Australia). 
Heller’s conclusion that “individual self-defense” was “the 
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central component” of the Second Amendment’s right “to 
keep and bear Arms” rested upon its view that the Amend
ment “codified a pre-existing right” that had “nothing what
ever to do with service in a militia.” 554 U. S., at 599, 592– 
593. That view in turn rested in significant part upon 
Blackstone having described the right as “ ‘the right of hav
ing and using arms for self-preservation and defence,’ ” 
which reflected the provision in the English Declaration of 
Right of 1689 that gave the King’s Protestant “ ‘subjects’ ” 
the right to “ ‘have arms for their defence suitable to their 
Conditions, and as allowed by Law.’ ” Id., at 593–594 (quot
ing 1 W. Blackstone, Commentaries on the Laws of England 
140 (1765) (hereinafter Blackstone), and 1 W. & M., ch. 2, § 7, 
in 3 Eng. Stat. at Large 441 (1689)). The Framers, said the 
majority, understood that right “as permitting a citizen to 
‘repe[l] force by force’ when ‘the intervention of society in 
his behalf, may be too late to prevent an injury.’ ” 554 U. S., 
at 595 (quoting 1 Blackstone’s Commentaries 145–146, n. 42 
(S. Tucker ed. 1803)). 

The historians now tell us, however, that the right to 
which Blackstone referred had, not nothing, but everything, 
to do with the militia. As properly understood at the time 
of the English Civil Wars, the historians claim, the right to 
bear arms “ensured that Parliament had the power” to arm 
the citizenry: “to defend the realm” in the case of a foreign 
enemy, and to “secure the right of ‘self-preservation,’ ” or 
“self-defense,” should “the sovereign usurp the English Con
stitution.” English Historians’ Brief 3, 8–13, 23–24 (empha
sis added). Thus, the Declaration of Right says that private 
persons can possess guns only “ ‘as allowed by law.’ ” Id., at 
13. See id., at 20–24. Moreover, when Blackstone referred 
to “ ‘the right of having and using arms for self-preservation 
and defence,’ ” he was referring to the right of the people “to 
take part in the militia to defend their political liberties,” 
and to the right of Parliament (which represented the peo
ple) to raise a militia even when the King sought to deny it 
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that power. Id., at 4, 24–27 (emphasis added). Nor can the 
historians find any convincing reason to believe that the 
Framers had something different in mind than what Black
stone himself meant. Compare Heller, supra, at 593–595, 
with English Historians’ Brief 28–40. The historians con
cede that at least one historian takes a different position, see 
id., at 7, but the Court, they imply, would lose a poll taken 
among professional historians of this period, say, by a vote 
of 8 to 1.  

If history, and history alone, is what matters, why would 
the Court not now reconsider Heller in light of these more 
recently published historical views? See Leegin Creative 
Leather Products, Inc. v. PSKS, Inc., 551 U. S. 877, 923–924 
(2007) (Breyer, J., dissenting) (noting that stare decisis in
terests are at their lowest with respect to recent and errone
ous constitutional decisions that create unworkable legal re
gimes); Citizens United v. Federal Election Comm’n, 558 
U. S. 310, 362–363 (2010) (listing similar factors); see also 
Wallace v. Jaffree, 472 U. S. 38, 99 (1985) (Rehnquist, J., dis
senting) (“[S]tare decisis may bind courts as to matters of 
law, but it cannot bind them as to matters of history”). At 
the least, where Heller’s historical foundations are so uncer
tain, why extend its applicability? 

My aim in referring to this history is to illustrate the reefs 
and shoals that lie in wait for those nonexpert judges who 
place virtually determinative weight upon historical consid
erations. In my own view, the Court should not look to his
tory alone but to other factors as well—above all, in cases 
where the history is so unclear that the experts themselves 
strongly disagree. It should, for example, consider the basic 
values that underlie a constitutional provision and their con
temporary significance. And it should examine as well the 
relevant consequences and practical justifications that might, 
or might not, warrant removing an important question from 
the democratic decisionmaking process. See ante, at 873– 
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877 (Stevens, J., dissenting) (discussing shortcomings of an 
exclusively historical approach). 

II
 
A
 

In my view, taking Heller as a given, the Fourteenth 
Amendment does not incorporate the Second Amendment 
right to keep and bear arms for purposes of private self-
defense. Under this Court’s precedents, to incorporate the 
private self-defense right the majority must show that the 
right is, e. g., “fundamental to the American scheme of jus
tice,” Duncan v. Louisiana, 391 U. S. 145, 149 (1968); see 
ibid., n. 14; see also ante, at 791 (plurality opinion) (finding 
that the right is “fundamental” and therefore incorporated). 
And this it fails to do. 

The majority here, like that in Heller, relies almost exclu
sively upon history to make the necessary showing. Ante, 
at 768–780. But to do so for incorporation purposes is both 
wrong and dangerous. As Justice Stevens points out, our 
society has historically made mistakes—for example, when 
considering certain 18th- and 19th-century property rights 
to be fundamental. Ante, at 876. And in the incorporation 
context, as elsewhere, history often is unclear about the an
swers. See Part I, supra; Part III, infra. 

Accordingly, this Court, in considering an incorporation 
question, has never stated that the historical status of a right 
is the only relevant consideration. Rather, the Court has 
either explicitly or implicitly made clear in its opinions that 
the right in question has remained fundamental over time. 
See, e. g., Apodaca v. Oregon, 406 U. S. 404, 410 (1972) 
(plurality opinion) (stating that the incorporation “inquiry 
must focus upon the function served” by the right in ques
tion in “contemporary society” (emphasis added)); Duncan, 
supra, at 154 (noting that the right in question “continues to 
receive strong support”); Klopfer v. North Carolina, 386 
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U. S. 213, 226 (1967) (same). And, indeed, neither of the par
ties before us in this case has asked us to employ the majori
ty’s history-constrained approach. See Brief for Petitioners 
67–69 (arguing for incorporation based on trends in contem
porary support for the right); Brief for Respondent City of 
Chicago et al. 23–31 (hereinafter Brief for Municipal Re
spondents) (looking to current state practices with respect 
to the right). 

I thus think it proper, above all where history provides no 
clear answer, to look to other factors in considering whether 
a right is sufficiently “fundamental” to remove it from the 
political process in every State. I would include among 
those factors the nature of the right; any contemporary dis
agreement about whether the right is fundamental; the ex
tent to which incorporation will further other, perhaps more 
basic, constitutional aims; and the extent to which incorpora
tion will advance or hinder the Constitution’s structural 
aims, including its division of powers among different gov
ernmental institutions (and the people as well). Is incorpo
ration needed, for example, to further the Constitution’s ef
fort to ensure that the government treats each individual 
with equal respect? Will it help maintain the democratic 
form of government that the Constitution foresees? In a 
word, will incorporation prove consistent, or inconsistent, 
with the Constitution’s efforts to create governmental insti
tutions well suited to the carrying out of its constitutional 
promises? 

Finally, I would take account of the Framers’ basic reason 
for believing the Court ought to have the power of judicial 
review. Alexander Hamilton feared granting that power to 
Congress alone, for he feared that Congress, acting as 
judges, would not overturn as unconstitutional a popular 
statute that it had recently enacted, as legislators. The 
Federalist No. 78, p. 405 (G. Carey & J. McClellan eds. 2001) 
(“This independence of the judges is equally requisite to 
guard the constitution and the rights of individuals from the 
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effects of those ill humours which” can, at times, lead to “se
rious oppressions of the minor party in the community”). 
Judges, he thought, may find it easier to resist popular pres
sure to suppress the basic rights of an unpopular minority. 
See United States v. Carolene Products Co., 304 U. S. 144, 
152, n. 4 (1938). That being so, it makes sense to ask 
whether that particular comparative judicial advantage is 
relevant to the case at hand. See, e. g., J. Ely, Democracy 
and Distrust (1980). 

B 

How do these considerations apply here? For one thing, 
I would apply them only to the private self-defense right 
directly at issue. After all, the Amendment’s militia-related 
purpose is primarily to protect States from federal regula
tion, not to protect individuals from militia-related regula
tion. Heller, 554 U. S., at 599; see also Miller, 307 U. S., at 
178. Moreover, the Civil War Amendments, the electoral 
process, the courts, and numerous other institutions today 
help to safeguard the States and the people from any serious 
threat of federal tyranny. How are state militias addition
ally necessary? It is difficult to see how a right that, as the 
majority concedes, has “largely faded as a popular concern” 
could possibly be so fundamental that it would warrant incor
poration through the Fourteenth Amendment. Ante, at 770. 
Hence, the incorporation of the Second Amendment cannot 
be based on the militia-related aspect of what Heller found 
to be more extensive Second Amendment rights. 

For another thing, as Heller concedes, the private self-
defense right that the Court would incorporate has nothing 
to do with “the reason” the Framers “codified” the right to 
keep and bear arms “in a written Constitution.” 554 U. S., 
at 599 (emphasis added). Heller immediately adds that the 
self-defense right was nonetheless “the central component 
of the right.” Ibid. In my view, this is the historical equiv
alent of a claim that water runs uphill. See Part I, supra. 
But, taking it as valid, the Framers’ basic reasons for includ
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ing language in the Constitution would nonetheless seem 
more pertinent (in deciding about the contemporary impor
tance of a right) than the particular scope 17th- or 18th
century listeners would have then assigned to the words 
they used. And examination of the Framers’ motivation 
tells us they did not think the private armed self-defense 
right was of paramount importance. See Amar, The Bill of 
Rights as a Constitution, 100 Yale L. J. 1131, 1164 (1991) 
(“[T]o see the [Second] Amendment as primarily concerned 
with an individual right to hunt, or protect one’s home,” 
would be “like viewing the heart of the speech and assembly 
clauses as the right of persons to meet to play bridge”); see 
also, e. g., Rakove, The Second Amendment: The Highest 
Stage of Originalism, 76 Chi.-Kent L. Rev. 103, 127–128 
(2000); Brief for Historians on Early American Legal, Consti
tutional, and Pennsylvania History as Amici Curiae 22–33. 

Further, there is no popular consensus that the private 
self-defense right described in Heller is fundamental. The 
plurality suggests that two amici briefs filed in the case 
show such a consensus, see ante, at 789, but, of course, 
numerous amici briefs have been filed opposing incorpora
tion as well. Moreover, every State regulates firearms ex
tensively, and public opinion is sharply divided on the appro
priate level of regulation. Much of this disagreement rests 
upon empirical considerations. One side believes the right 
essential to protect the lives of those attacked in the home; 
the other side believes it essential to regulate the right in 
order to protect the lives of others attacked with guns. It 
seems unlikely that definitive evidence will develop one way 
or the other. And the appropriate level of firearm regula
tion has thus long been, and continues to be, a hotly con
tested matter of political debate. See, e. g., Siegel, Dead or 
Alive: Originalism as Popular Constitutionalism in Heller, 
122 Harv. L. Rev. 191, 201–245 (2008). (Numerous sources 
supporting arguments and data in Part II–B can be found in 
the Appendix, infra.) 
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Moreover, there is no reason here to believe that incorpo
ration of the private self-defense right will further any other 
or broader constitutional objective. We are aware of no ar
gument that gun-control regulations target or are passed 
with the purpose of targeting “discrete and insular minori
ties.” Carolene Products Co., supra, at 153, n. 4; see, 
e. g., ante, at 904–905 (Stevens, J., dissenting). Nor will in
corporation help to ensure equal respect for individuals. 
Unlike the First Amendment’s rights of free speech, free 
press, assembly, and petition, the private self-defense right 
does not constitute a necessary part of the democratic process 
that the Constitution seeks to establish. See, e. g., Whitney 
v. California, 274 U. S. 357, 377 (1927) (Brandeis, J., concur
ring). Unlike the First Amendment’s religious protections, 
the Fourth Amendment’s protection against unreasonable 
searches and seizures, the Fifth and Sixth Amendments’ 
insistence upon fair criminal procedure, and the Eighth 
Amendment’s protection against cruel and unusual punish
ments, the private self-defense right does not significantly 
seek to protect individuals who might otherwise suffer unfair 
or inhumane treatment at the hands of a majority. Unlike 
the protections offered by many of these same Amendments, 
it does not involve matters as to which judges possess a com
parative expertise, by virtue of their close familiarity with 
the justice system and its operation. And, unlike the Fifth 
Amendment’s insistence on just compensation, it does not in
volve a matter where a majority might unfairly seize for it
self property belonging to a minority. 

Finally, incorporation of the right will work a significant 
disruption in the constitutional allocation of decisionmaking 
authority, thereby interfering with the Constitution’s ability 
to further its objectives. 

First, on any reasonable accounting, the incorporation 
of the right recognized in Heller would amount to a signifi
cant incursion on a traditional and important area of state 
concern, altering the constitutional relationship between the 
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States and the Federal Government. Private gun regu
lation is the quintessential exercise of a State’s “police 
power”—i. e., the power to “protec[t] . . . the lives, limbs, 
health, comfort, and quiet of all persons, and the protection 
of all property within the State,” by enacting “all kinds of 
restraints and burdens” on both “persons and property.” 
Slaughter-House Cases, 16 Wall. 36, 62 (1873) (internal quo
tation marks omitted). The Court has long recognized that 
the Constitution grants the States special authority to enact 
laws pursuant to this power. See, e. g., Medtronic, Inc. v. 
Lohr, 518 U. S. 470, 475 (1996) (noting that States have “great 
latitude” to use their police powers (internal quotation marks 
omitted)); Metropolitan Life Ins. Co. v. Massachusetts, 471 
U. S. 724, 756 (1985). A decade ago, we wrote that there is 
“no better example of the police power” than “the suppres
sion of violent crime.” United States v. Morrison, 529 U. S. 
598, 618 (2000). And examples in which the Court has de
ferred to state legislative judgments in respect to the exer
cise of the police power are legion. See, e. g., Gonzales v. 
Oregon, 546 U. S. 243, 270 (2006) (assisted suicide); Washing
ton v. Glucksberg, 521 U. S. 702, 721 (1997) (same); Berman 
v. Parker, 348 U. S. 26, 32 (1954) (“We deal, in other words, 
with what traditionally has been known as the police power. 
An attempt to define its reach or trace its outer limits is 
fruitless . . . ”).  

Second, determining the constitutionality of a particular 
state gun law requires finding answers to complex empiri
cally based questions of a kind that legislatures are better 
able than courts to make. See, e. g., Los Angeles v. Alameda 
Books, Inc., 535 U. S. 425, 440 (2002) (plurality opinion); 
Turner Broadcasting System, Inc. v. FCC, 520 U. S. 180, 
195–196 (1997). And it may require this kind of analysis in 
virtually every case. 

Government regulation of the right to bear arms normally 
embodies a judgment that the regulation will help save lives. 
The determination whether a gun regulation is constitutional 
would thus almost always require the weighing of the consti
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tutional right to bear arms against the “primary concern of 
every government—a concern for the safety and indeed the 
lives of its citizens.” United States v. Salerno, 481 U. S. 739, 
755 (1987). With respect to other incorporated rights, this 
sort of inquiry is sometimes present. See, e. g., Branden
burg v. Ohio, 395 U. S. 444, 447 (1969) (per curiam) (free 
speech); Sherbert v. Verner, 374 U. S. 398, 403 (1963) (reli
gion); Brigham City v. Stuart, 547 U. S. 398, 403–404 (2006) 
(Fourth Amendment); New York v. Quarles, 467 U. S. 649, 
655 (1984) (Fifth Amendment); Salerno, supra, at 755 (bail). 
But here, this inquiry—calling for the fine tuning of protec
tive rules—is likely to be part of a daily judicial diet. 

Given the competing interests, courts will have to try to 
answer empirical questions of a particularly difficult kind. 
Suppose, for example, that after a gun regulation’s adoption 
the murder rate went up. Without the gun regulation 
would the murder rate have risen even faster? How is this 
conclusion affected by the local recession which has left nu
merous people unemployed? What about budget cuts that 
led to a downsizing of the police force? How effective was 
that police force to begin with? And did the regulation sim
ply take guns from those who use them for lawful purposes 
without affecting their possession by criminals? 

Consider too that countless gun regulations of many 
shapes and sizes are in place in every State and in many 
local communities. Does the right to possess weapons for 
self-defense extend outside the home? To the car? To 
work? What sort of guns are necessary for self-defense? 
Handguns? Rifles? Semiautomatic weapons? When is a 
gun semiautomatic? Where are different kinds of weapons 
likely needed? Does time of day matter? Does the pres
ence of a child in the house matter? Does the presence of a 
convicted felon in the house matter? Do police need special 
rules permitting patdowns designed to find guns? When do 
registration requirements become severe to the point that 
they amount to an unconstitutional ban? Who can possess 
guns and of what kind? Aliens? Prior drug offenders? 
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Prior alcohol abusers? How would the right interact with a 
state or local government’s ability to take special measures 
during, say, national security emergencies? As the ques
tions suggest, state and local gun regulation can become 
highly complex, and these “are only a few uncertainties that 
quickly come to mind.” Caperton v. A. T. Massey Coal Co., 
556 U. S. 868, 898 (2009) (Roberts, C. J., dissenting). 

The difficulty of finding answers to these questions is ex
ceeded only by the importance of doing so. Firearms cause 
well over 60,000 deaths and injuries in the United States 
each year. Those who live in urban areas, police officers, 
women, and children, all may be particularly at risk. And 
gun regulation may save their lives. Some experts have 
calculated, for example, that Chicago’s handgun ban has 
saved several hundred lives, perhaps close to 1,000, since it 
was enacted in 1983. Other experts argue that stringent 
gun regulations “can help protect police officers operating on 
the front lines against gun violence,” have reduced homicide 
rates in Washington, D. C., and Baltimore, and have helped 
to lower New York’s crime and homicide rates. Brief for 
Association of Prosecuting Attorneys et al. as Amici Curiae 
13–16, 20. 

At the same time, the opponents of regulation cast doubt 
on these studies. And who is right? Finding out may re
quire interpreting studies that are only indirectly related to 
a particular regulatory statute, say, one banning handguns in 
the home. Suppose studies find more accidents and suicides 
where there is a handgun in the home than where there is a 
long gun in the home or no gun at all? To what extent do 
such studies justify a ban? What if opponents of the ban 
put forth counterstudies? 

In answering such questions judges cannot simply refer to 
judicial homilies, such as Blackstone’s 18th-century percep
tion that a man’s home is his castle. See 4 Blackstone 223. 
Nor can the plurality so simply reject, by mere assertion, 
the fact that “incorporation will require judges to assess the 
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costs and benefits of firearms restrictions.” Ante, at 790– 
791. How can the Court assess the strength of the govern
ment’s regulatory interests without addressing issues of em
pirical fact? How can the Court determine if a regulation is 
appropriately tailored without considering its impact? And 
how can the Court determine if there are less restrictive 
alternatives without considering what will happen if those 
alternatives are implemented? 

Perhaps the Court could lessen the difficulty of the mission 
it has created for itself by adopting a jurisprudential ap
proach similar to the many state courts that administer a 
state constitutional right to bear arms. See infra, at 930 
(describing state approaches). But the Court has not yet 
done so. Cf. Heller, 554 U. S., at 634–635 (rejecting an 
“ ‘interest-balancing’ approach” similar to that employed by 
the States); ante, at 790–791 (plurality opinion). Rather, the 
Court has haphazardly created a few simple rules, such as 
that it will not touch “prohibitions on the possession of fire
arms by felons and the mentally ill,” “laws forbidding the 
carrying of firearms in sensitive places such as schools and 
government buildings,” or “laws imposing conditions and 
qualifications on the commercial sale of arms.” Heller, 
supra, at 626–627; ante, at 786 (plurality opinion). But why 
these rules and not others? Does the Court know that these 
regulations are justified by some special gun-related risk of 
death? In fact, the Court does not know. It has simply in
vented rules that sound sensible without being able to ex
plain why or how Chicago’s handgun ban is different. 

The fact is that judges do not know the answers to the 
kinds of empirically based questions that will often deter
mine the need for particular forms of gun regulation. Nor 
do they have readily available “tools” for finding and evaluat
ing the technical material submitted by others. District At
torney’s Office for Third Judicial Dist. v. Osborne, 557 U. S. 
52, 74 (2009); see also Turner Broadcasting, 520 U. S., at 195– 
196. Judges cannot easily make empirically based predic
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tions; they have no way to gather and evaluate the data re
quired to see if such predictions are accurate; and the nature 
of litigation and concerns about stare decisis further make 
it difficult for judges to change course if predictions prove 
inaccurate. Nor can judges rely upon local community 
views and values when reaching judgments in circumstances 
where prediction is difficult because the basic facts are un
clear or unknown. 

At the same time, there is no institutional need to send 
judges off on this “mission-almost-impossible.” Legislators 
are able to “amass the stuff of actual experience and cull 
conclusions from it.” United States v. Gainey, 380 U. S. 63, 
67 (1965). They are far better suited than judges to uncover 
facts and to understand their relevance. And legislators, 
unlike Article III judges, can be held democratically respon
sible for their empirically based and value-laden conclusions. 
We have thus repeatedly affirmed our preference for “legis
lative not judicial solutions” to this kind of problem, see, e. g., 
Patsy v. Board of Regents of Fla., 457 U. S. 496, 513 (1982), 
just as we have repeatedly affirmed the Constitution’s pref
erence for democratic solutions legislated by those whom the 
people elect. 

In New State Ice Co. v. Liebmann, 285 U. S. 262, 310–311 
(1932), Justice Brandeis stated in dissent: 

“Some people assert that our present plight is due, in 
part, to the limitations set by courts upon experimen
tation in the fields of social and economic science; and to 
the discouragement to which proposals for betterment 
there have been subjected otherwise. There must be 
power in the States and the Nation to remould, through 
experimentation, our economic practices and institutions 
to meet changing social and economic needs. I cannot 
believe that the framers of the Fourteenth Amendment, 
or the States which ratified it, intended to deprive us of 
the power to correct [the social problems we face].” 
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There are 50 state legislatures. The fact that this Court 
may already have refused to take this wise advice with re
spect to Congress in Heller is no reason to make matters 
worse here. 

Third, the ability of States to reflect local preferences and 
conditions—both key virtues of federalism—here has partic
ular importance. The incidence of gun ownership varies 
substantially as between crowded cities and uncongested 
rural communities, as well as among the different geographic 
regions of the country. Thus, approximately 60% of adults 
who live in the relatively sparsely populated Western States 
of Alaska, Montana, and Wyoming report that their house
hold keeps a gun, while fewer than 15% of adults in the 
densely populated Eastern States of Rhode Island, New Jer
sey, and Massachusetts say the same. 

The nature of gun violence also varies as between rural 
communities and cities. Urban centers face significantly 
greater levels of firearm crime and homicide, while rural 
communities have proportionately greater problems with 
nonhomicide gun deaths, such as suicides and accidents. 
And idiosyncratic local factors can lead to two cities finding 
themselves in dramatically different circumstances: For ex
ample, in 2008, the murder rate was 40 times higher in New 
Orleans than it was in Lincoln, Nebraska. 

It is thus unsurprising that States and local communities 
have historically differed about the need for gun regulation 
as well as about its proper level. Nor is it surprising that 
“primarily, and historically,” the law has treated the exercise 
of police powers, including gun control, as “matter[s] of local 
concern.” Medtronic, 518 U. S., at 475 (internal quotation 
marks omitted). 

Fourth, although incorporation of any right removes deci
sions from the democratic process, the incorporation of this 
particular right does so without strong offsetting justifi
cation—as the example of Oak Park’s handgun ban helps 
to show. See Oak Park, Ill., Village Code § 27–2–1 (2007). 
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Oak Park decided to ban handguns in 1983, after a local at
torney was shot to death with a handgun that his assailant 
had smuggled into a courtroom in a blanket. Brief for Oak 
Park Citizens Committee for Handgun Control as Amicus 
Curiae 1, 21. A citizens committee spent months gathering 
information about handguns. Id., at 21. It secured 6,000 
signatures from community residents in support of a ban. 
Id., at 21–22. And the village board enacted a ban into law. 
Id., at 22. 

Subsequently, at the urging of ban opponents the board 
held a community referendum on the matter. Ibid. The 
citizens committee argued strongly in favor of the ban. Id., 
at 22–23. It pointed out that most guns owned in Oak Park 
were handguns and that handguns were misused more often 
than citizens used them in self-defense. Id., at 23. The ban 
opponents argued just as strongly to the contrary. Ibid. 
The public decided to keep the ban by a vote of 8,031 to 6,368. 
Ibid. And since that time, Oak Park now tells us, crime has 
decreased and the community has seen no accidental hand
gun deaths. Id., at 2. 

Given the empirical and local value-laden nature of the 
questions that lie at the heart of the issue, why, in a Nation 
whose Constitution foresees democratic decisionmaking, is it 
so fundamental a matter as to require taking that power 
from the people? What is it here that the people did not 
know? What is it that a judge knows better? 

* * * 

In sum, the police power, the superiority of legislative de
cisionmaking, the need for local decisionmaking, the compar
ative desirability of democratic decisionmaking, the lack of a 
manageable judicial standard, and the life-threatening harm 
that may flow from striking down regulations all argue 
against incorporation. Where the incorporation of other 
rights has been at issue, some of these problems have arisen. 
But in this instance all these problems are present, all at 
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the same time, and all are likely to be present in most, 
perhaps nearly all, of the cases in which the constitutionality 
of a gun regulation is at issue. At the same time, the impor
tant factors that favor incorporation in other instances— 
e. g., the protection of broader constitutional objectives—are 
not present here. The upshot is that all factors militate 
against incorporation—with the possible exception of histori
cal factors. 

III 

I must, then, return to history. The Court, in seeking to 
justify incorporation, asks whether the interests the Second 
Amendment protects are “ ‘deeply rooted in this Nation’s 
history and tradition.’ ” Ante, at 767 (quoting Glucksberg, 
521 U. S., at 721). It looks to selected portions of the 
Nation’s history for the answer. And it finds an affirmative 
reply. 

As I have made clear, I do not believe history is the 
only pertinent consideration. Nor would I read history as 
broadly as the majority does. In particular, since we here 
are evaluating a more particular right—namely, the right to 
bear arms for purposes of private self-defense—general his
torical references to the “right to keep and bear arms” are 
not always helpful. Depending upon context, early histori
cal sources may mean to refer to a militia-based right—a 
matter of considerable importance 200 years ago—which has, 
as the majority points out, “largely faded as a popular con
cern.” Ante, at 770. There is no reason to believe that mat
ters of such little contemporary importance should play a 
significant role in answering the incorporation question. 
See Apodaca, 406 U. S., at 410 (plurality opinion) (incorpora
tion “inquiry must focus upon the function served” by the 
right in question in “contemporary society”); Wolf v. Colo
rado, 338 U. S. 25, 27 (1949) (incorporation must take into 
account “the movements of a free society” and “the gradual 
and empiric process of inclusion and exclusion” (internal quo
tation marks omitted)); cf. U. S. Const., Art. I, § 9 (prohibit
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ing federal officeholders from accepting a “Title, of any kind 
whatever, from [a] foreign State”—presumably a matter of 
considerable importance 200 years ago). 

That said, I can find much in the historical record that 
shows that some Americans in some places at certain times 
thought it important to keep and bear arms for private self-
defense. For instance, the reader will see that many States 
have constitutional provisions protecting gun possession. 
But, as far as I can tell, those provisions typically do no more 
than guarantee that a gun regulation will be a reasonable 
police power regulation. See Winkler, Scrutinizing the Sec
ond Amendment, 105 Mich. L. Rev. 683, 686, 716–717 (2007) 
(hereinafter Winkler, Scrutinizing) (the “courts of every 
state to consider the question apply a deferential ‘reasonable 
regulation’ standard”); see also id., at 716–717 (explaining 
the difference between that standard and ordinary rational-
basis review). It is thus altogether unclear whether such 
provisions would prohibit cities such as Chicago from en
acting laws, such as the law before us, banning handguns. 
See id., at 723. The majority, however, would incorporate 
a right that is likely inconsistent with Chicago’s law; and 
the majority would almost certainly strike down that law. 
Cf. Heller, 554 U. S., at 628–635 (striking down the District 
of Columbia’s handgun ban). 

Thus, the specific question before us is not whether there 
are references to the right to bear arms for self-defense 
throughout this Nation’s history—of course there are—or 
even whether the Court should incorporate a simple consti
tutional requirement that firearms regulations not unreason
ably burden the right to keep and bear arms, but rather 
whether there is a consensus that so substantial a private 
self-defense right as the one described in Heller applies to 
the States. See, e. g., Glucksberg, supra, at 721 (requiring 
“a careful description” of the right at issue when deciding 
whether it is “deeply rooted in this Nation’s history and tra
dition” (internal quotation marks omitted)). On this ques
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tion, the reader will have to make up his or her own mind 
about the historical record that I describe in part below. In 
my view, that record is insufficient to say that the right to 
bear arms for private self-defense, as explicated by Heller, 
is fundamental in the sense relevant to the incorporation in
quiry. As the evidence below shows, States and localities 
have consistently enacted firearms regulations, including 
regulations similar to those at issue here, throughout our 
Nation’s history. Courts have repeatedly upheld such regu
lations. And it is, at the very least, possible, and perhaps 
likely, that incorporation will impose on every, or nearly 
every, State a different right to bear arms than they cur
rently recognize—a right that threatens to destabilize set
tled state legal principles. Cf. 554 U. S., at 634–635 (re
jecting an “ ‘interest-balancing’ approach” similar to that 
employed by the States). 

I thus cannot find a historical consensus with respect to 
whether the right described by Heller is “fundamental” as 
our incorporation cases use that term. Nor can I find suffi
cient historical support for the majority’s conclusion that 
that right is “deeply rooted in this Nation’s history and tra
dition.” Instead, I find no more than ambiguity and un
certainty that perhaps even expert historians would find 
difficult to penetrate. And a historical record that is so 
ambiguous cannot itself provide an adequate basis for in
corporating a private right of self-defense and applying it 
against the States. 

The 18th Century 

The opinions in Heller collect much of the relevant 18th
century evidence. See 554 U. S., at 579–605; id., at 640–665 
(Stevens, J., dissenting); id., at 683–687 (Breyer, J., dis
senting). In respect to the relevant question—the “deeply 
rooted nature” of a right to keep and bear arms for purposes 
of private self-defense—that evidence is inconclusive, partic
ularly when augmented as follows: 
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First, as I have noted earlier in this opinion, and Justice 
Stevens argued in dissent, the history discussed in Heller 
shows that the Second Amendment was enacted primarily 
for the purpose of protecting militia-related rights. See 
supra, at 915–916; Heller, supra, at 579–605. Many of the 
scholars and historians who have written on the subject ap
parently agree. See supra, at 914–916. 

Second, historians now tell us that the right to which 
Blackstone referred, an important link in the Heller majori
ty’s historical argument, concerned the right of Parliament 
(representing the people) to form a militia to oppose a tyrant 
(the King) threatening to deprive the people of their tradi
tional liberties (which did not include an unregulated right 
to possess guns). Thus, 18th-century language referring to 
a “right to keep and bear arms” does not ipso facto refer to 
a private right of self-defense—certainly not unambiguously 
so. See English Historians’ Brief 3–27; see also supra, 
at 914–916. 

Third, scholarly articles indicate that firearms were heav
ily regulated at the time of the framing—perhaps more heav
ily regulated than the Court in Heller believed. For exam
ple, one scholar writes that “[h]undreds of individual statutes 
regulated the possession and use of guns in colonial and early 
national America.” Churchill, Gun Regulation, the Police 
Power, and the Right To Keep Arms, 25 Law & Hist. Rev. 
139, 143 (2007). Among these statutes was a ban on the pri
vate firing of weapons in Boston, as well as comprehensive 
restrictions on similar conduct in Philadelphia and New 
York. See Acts and Laws of Massachusetts Bay, p. 208 
(1746); 5 J. Mitchell & H. Flanders, Statutes at Large of 
Pennsylvania From 1682 to 1801, pp. 108–109 (1898); 4 Colo
nial Laws of New York ch. 1233, p. 748 (1894); see also 
Churchill, supra, at 162–163 (discussing bans on the shooting 
of guns in Pennsylvania and New York). 

Fourth, after the Constitution was adopted, several States 
continued to regulate firearms possession by, for example, 
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adopting rules that would have prevented the carrying of 
loaded firearms in the city, Heller, 554 U. S., at 684–686 
(Breyer, J., dissenting); see also id., at 631–633. Scholars 
have thus concluded that the primary Revolutionary-era lim
itation on a State’s police power to regulate guns appears to 
be only that regulations were “aimed at a legitimate pub
lic purpose” and “consistent with reason.” Cornell, Early 
American Gun Regulation and the Second Amendment, 25 
Law & Hist. Rev. 197, 198 (2007). 

The Pre-Civil War 19th Century 

I would also augment the majority’s account of this period 
as follows: 

First, additional States began to regulate the discharge of 
firearms in public places. See, e. g., Act of Feb. 17, 1831, 
§ 6, reprinted in 3 Statutes of Ohio and the Northwestern 
Territory 1740 (S. Chase ed. 1835); Act of Dec. 3, 1825, 1825 
Tenn. Priv. Acts ch. 292, pp. 306–307. 

Second, States began to regulate the possession of con
cealed weapons, which were both popular and dangerous. 
See, e. g., C. Cramer, Concealed Weapon Laws of the Early 
Republic 143–152 (1999) (collecting examples); see also 1837– 
1838 Tenn. Acts ch. 137, pp. 200–201 (banning the wearing, 
sale, or giving of Bowie knives); 1847 Va. Acts ch. 7, § 8, 
p. 110 (“Any free person who shall habitually carry about his 
person, hidden from common observation, any pistol, dirk, 
bowie knife, or weapon of the like kind, from the use of which 
the death of any person might probably ensue, shall for every 
offence be punished by [a] fine not exceeding fifty dollars”). 

State courts repeatedly upheld the validity of such laws, 
finding that, even when the state constitution granted a right 
to bear arms, the legislature was permitted to, e. g., “abolish” 
these small, inexpensive, “most dangerous weapons entirely 
from use,” even in self-defense. Day v. State, 37 Tenn. 496, 
500 (1858); see also, e. g., State v. Jumel, 13 La. Ann. 399, 400 
(1858) (upholding concealed weapon ban because it “prohib

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



934 McDONALD v. CHICAGO 

Breyer, J., dissenting 

it[ed] only a particular mode of bearing arms which is found 
dangerous to the peace of society”); State v. Chandler, 5 La. 
Ann. 489, 489–490 (1850) (upholding concealed weapon ban 
and describing the law as “absolutely necessary to counter
act a vicious state of society, growing out of the habit of 
carrying concealed weapons”); State v. Reid, 1 Ala. 612, 616– 
617 (1840). 

The Post-Civil War 19th Century 

It is important to read the majority’s account with the fol
lowing considerations in mind: 

First, the plurality today properly declines to revisit our 
interpretation of the Privileges or Immunities Clause. See 
ante, at 758. The Court’s case for incorporation must thus 
rest on the conclusion that the right to bear arms is “funda
mental.” But the very evidence that it advances in sup
port of the conclusion that Reconstruction-era Americans 
strongly supported a private self-defense right shows with 
equal force that Americans wanted African-American citi
zens to have the same rights to possess guns as did white 
citizens. Ante, at 770–778. Here, for example, is what Con
gress said when it enacted a Fourteenth Amendment prede
cessor, the Second Freedmen’s Bureau Act. It wrote that 
the statute, in order to secure “the constitutional right to 
bear arms . . . for all citizens,” would ensure that each citizen: 

“shall have . . .  full and equal benefit of all laws and 
proceedings concerning personal liberty, personal secu
rity, and the acquisition, enjoyment, and disposition of 
estate, real and personal, including the constitutional 
right to bear arms, [by securing] . . . to . . . all the citi
zens of [every] . . .  State or  district without respect to 
race or color, or previous condition of slavery.” § 14, 
14 Stat. 176–177 (emphasis added). 

This sounds like an antidiscrimination provision. See Ro
senthal, The New Originalism Meets the Fourteenth Amend
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ment: Original Public Meaning and the Problem of Incorpo
ration, 18 J. Contemp. Legal Issues 361, 383–384 (2009) 
(discussing evidence that the Freedmen’s Bureau was fo
cused on discrimination). 

Another Fourteenth Amendment predecessor, the Civil 
Rights Act of 1866, also took aim at discrimination. See 
§ 1, 14 Stat. 27 (citizens of “every race and color, without 
regard to any previous condition of slavery or involuntary 
servitude . . .  shall  have the same right [to engage in various 
activities] and to full and equal benefit of all laws . . . as is 
enjoyed by white citizens”). And, of course, the Fourteenth 
Amendment itself insists that all States guarantee their citi
zens the “equal protection of the laws.” 

There is thus every reason to believe that the fundamen
tal concern of the Reconstruction Congress was the eradica
tion of discrimination, not the provision of a new substantive 
right to bear arms free from reasonable state police power 
regulation. See, e. g., Brief for Municipal Respondents 62– 
69 (discussing congressional record evidence that Recon
struction Congress was concerned about discrimination). 
Indeed, why would those who wrote the Fourteenth Amend
ment have wanted to give such a right to Southerners who 
had so recently waged war against the North, and who 
continued to disarm and oppress recently freed African-
American citizens? Cf. Act of Mar. 2, 1867, § 6, 14 Stat. 487 
(disbanding Southern militias because they were, inter alia, 
disarming the freedmen). 

Second, firearms regulation in the later part of the 19th 
century was common. The majority is correct that the 
Freedmen’s Bureau points to a right to bear arms, and it 
stands to reason, as the majority points out, that “[i]t would 
have been nonsensical for Congress to guarantee the . . .  
equal benefit of a . . . right that does not exist.” Ante, at 779. 
But the majority points to no evidence that there existed 
during this period a fundamental right to bear arms for pri
vate self-defense immune to the reasonable exercise of the 
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state police power. See Emberton, The Limits of Incorpo
ration: Violence, Gun Rights, and Gun Regulation in the Re
construction South, 17 Stan. L. & Pol’y Rev. 615, 621–622 
(2006) (noting that history shows that “nineteenth-century 
Americans” were “not opposed to the idea that the state 
should be able to control the use of firearms”). 

To the contrary, in the latter half of the 19th century, a 
number of state constitutions adopted or amended after the 
Civil War explicitly recognized the legislature’s general abil
ity to limit the right to bear arms. See Tex. Const., Art. I, 
§ 13 (1869) (protecting “the right to keep and bear arms,” 
“under such regulations as the legislature may prescribe”); 
Idaho Const., Art. I, § 11 (1889) (“The people shall have the 
right to bear arms . . . ; but the Legislature shall regulate 
the exercise of this right by law”); Utah Const., Art. I, § 6 
(1896) (same). And numerous other state constitutional pro
visions adopted during this period explicitly granted the leg
islature various types of regulatory power over firearms. 
See Brief for Thirty-Four Professional Historians and Legal 
Historians as Amici Curiae 14–15 (hereinafter Legal Histo
rians’ Brief). 

Moreover, four States largely banned the possession of all 
nonmilitary handguns during this period. See 1879 Tenn. 
Acts ch. 186, § 1 (prohibiting citizens from carrying “publicly 
or privately, any . . .  belt or pocket pistol, revolver, or any 
kind of pistol, except the army or navy pistol, usually used 
in warfare, which shall be carried openly in the hand”); 1876 
Wyo. Comp. Laws ch. 52, § 1 (forbidding “concealed or ope[n]” 
bearing of “any fire arm or other deadly weapon, within the 
limits of any city, town or village”); 1881 Ark. Acts no. 96, § 1 
(prohibiting the “wear[ing] or carry[ing]” of “any pistol . . .  
except such pistols as are used in the army or navy,” except 
while traveling or at home); 1871 Tex. Gen. Laws ch. 34 (pro
hibiting the carrying of pistols unless there are “immedi
ate and pressing” reasonable grounds to fear “immediate 
and pressing” attack or for militia service). Fifteen States 
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banned the concealed carrying of pistols and other deadly 
weapons. See Legal Historians’ Brief 16, n. 14. And indi
vidual municipalities enacted stringent gun controls, often in 
response to local conditions—Dodge City, Kansas, for exam
ple, joined many western cattle towns in banning the carry
ing of pistols and other dangerous weapons in response to 
violence accompanying western cattle drives. See Brief for 
Municipal Respondents 30 (citing Dodge City, Kan., Ordi
nance No. 16, § XI (Sept. 22, 1876)); Courtwright, The Cow
boy Subculture, in Guns in America: A Reader 86, 96 (J. 
Dizard, R. Muth, & S. Andrews eds. 1999) (discussing how 
Western cattle towns required cowboys to “ ‘check’ ” their 
guns upon entering town). 

Further, much as they had during the period before the 
Civil War, state courts routinely upheld such restrictions. 
See, e. g., English v. State, 35 Tex. 473 (1871); Hill v. State, 
53 Ga. 472, 475 (1874); Fife v. State, 31 Ark. 455, 461 (1876); 
State v. Workman, 35 W. Va. 367, 373, 14 S. E. 9, 11 (1891). 
The Tennessee Supreme Court, in upholding a ban on posses
sion of nonmilitary handguns and certain other weapons, 
summarized the Reconstruction understanding of the States’ 
police power to regulate firearms: 

“Admitting the right of self-defense in its broadest 
sense, still on sound principle every good citizen is bound 
to yield his preference as to the means to be used, to the 
demands of the public good; and where certain weapons 
are forbidden to be kept or used by the law of the land, 
in order to the prevention of [sic] crime—a great public 
end—no man can be permitted to disregard this general 
end, and demand of the community the right, in order 
to gratify his whim or willful desire to use a particular 
weapon in his particular self-defense. The law allows 
ample means of self-defense, without the use of the 
weapons which we have held may be rightfully pro
scribed by this statute. The object being to banish 
these weapons from the community by an absolute pro
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hibition for the prevention of crime, no man’s particular 
safety, if such case could exist, ought to be allowed to 
defeat this end.” Andrews v. State, 50 Tenn. 165, 188– 
189 (1871) (emphasis added). 

The 20th and 21st Centuries 

Although the majority does not discuss 20th- or 21st
century evidence concerning the Second Amendment at any 
length, I think that it is essential to consider the recent his
tory of the right to bear arms for private self-defense when 
considering whether the right is “fundamental.” To that 
end, many States now provide state constitutional protection 
for an individual’s right to keep and bear arms. See Volokh, 
State Constitutional Rights To Keep and Bear Arms, 11 Tex. 
Rev. L. & Politics 191, 205 (2006) (identifying over 40 States). 
In determining the importance of this fact, we should keep 
the following considerations in mind: 

First, by the end of the 20th century, in every State and 
many local communities, highly detailed and complicated 
regulatory schemes governed (and continue to govern) 
nearly every aspect of firearm ownership: Who may sell 
guns and how they must be sold; who may purchase guns 
and what type of guns may be purchased; how firearms 
must be stored and where they may be used; and so on. 
See generally Legal Community Against Violence, Regulat
ing Guns in America (2008), online at http://www.lcav.org/ 
publications-briefs/regulating_guns.asp (all Internet mate
rials as visited June 24, 2010, and available in Clerk of 
Court’s case file) (detailing various arms regulations in 
every State). 

Of particular relevance here, some municipalities ban 
handguns, even in States that constitutionally protect the 
right to bear arms. See Chicago, Ill., Municipal Code § 8– 
20–050(c) (2009); Oak Park, Ill., Village Code §§ 27–2–1 
(2007), 27–1–1 (2009); Toledo, Ohio, Municipal Code, ch. 549.25 
(2010). Moreover, at least seven States and Puerto Rico ban 
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assault weapons or semiautomatic weapons. See Cal. Penal 
Code Ann. § 12280(b) (2009 West Supp.); Conn. Gen. Stat. 
§ 53–202c (2007); Haw. Rev. Stat. § 134–8 (1993); Md. Crim. 
Law Code Ann. § 4–303(a) (Lexis 2002); Mass. Gen. Laws, 
ch. 140, § 131M (West 2006); N. J. Stat. Ann. § 2C:39–5 (West 
Supp. 2010); N. Y. Penal Law Ann. § 265.02(7) (West Supp. 
2008); 25 Laws P. R. Ann. § 456m (Supp. 2006); see also 18 
U. S. C. § 922(o) (federal machinegun ban). 

Thirteen municipalities do the same. See Albany, N. Y., 
City Code § 193–16(A) (2005); Aurora, Ill., Code of Ordi
nances § 29–49(a) (2010); Buffalo, N. Y., City Code § 180–1(F) 
(2000); Chicago, Ill., Municipal Code § 8–24–025(a) (2009); 
Cincinnati, Ohio, Municipal Code § 708–37(a) (2008); Cleve
land, Ohio, Codified Ordinances § 628.03(a) (2008); Columbus, 
Ohio, City Code § 2323.31 (2005); Denver, Colo., Municipal 
Code § 38–130(e) (2008); Morton Grove, Ill., Village Code § 6– 
2–3(A) (2009); N. Y. C. Admin. Code § 10–303.1 (2009); Oak 
Park, Ill., Village Code § 27–2–1 (2007); Rochester, N. Y., 
City Code § 47–5(F) (2008); Toledo, Ohio, Municipal Code 
§ 549.23(a). And two States, Maryland and Hawaii, ban as
sault pistols. See Haw. Rev. Stat. § 134–8; Md. Crim. Law 
Code Ann. § 4–303. 

Second, as I stated earlier, state courts in States with con
stitutions that provide gun rights have almost uniformly in
terpreted those rights as providing protection only against 
unreasonable regulation of guns. See, e. g., Winkler, Scruti
nizing 686 (the “courts of every state to consider” a gun reg
ulation apply the “ ‘reasonable regulation’ ” approach); State 
v. McAdams, 714 P. 2d 1236, 1238 (Wyo. 1986); Robertson v. 
City and County of Denver, 874 P. 2d 325, 328 (Colo. 1994). 

When determining reasonableness those courts have nor
mally adopted a highly deferential attitude toward legis
lative determinations. See Winkler, Scrutinizing 723 (iden
tifying only six cases in the 60 years before the article’s 
publication striking down gun-control laws: three that 
banned “the transportation of any firearms for any purpose 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



940 McDONALD v. CHICAGO 

Breyer, J., dissenting 

whatsoever,” a single “permitting law,” and two as-applied 
challenges in “unusual circumstances”). Hence, as evi
denced by the breadth of existing regulations, States and 
local governments maintain substantial flexibility to regulate 
firearms—much as they seemingly have throughout the Na
tion’s history—even in those States with an arms right in 
their constitutions. 

Although one scholar implies that state courts are less 
willing to permit total gun prohibitions, see Volokh, Imple
menting the Right To Keep and Bear Arms for Self-Defense: 
An Analytical Framework and a Research Agenda, 56 UCLA 
L. Rev. 1443, 1458 (2009), I am aware of no instances in the 
past 50 years in which a state court has struck down as un
constitutional a law banning a particular class of firearms, 
see Winkler, Scrutinizing 723. 

Indeed, state courts have specifically upheld as constitu
tional (under their state constitutions) firearms regulations 
that have included handgun bans. See Kalodimos v. Mor
ton Grove, 103 Ill. 2d 483, 499–500, 470 N. E. 2d 266, 273 
(1984) (upholding a handgun ban because the arms right is 
merely a right “to possess some form of weapon suitable for 
self-defense or recreation”); Cleveland v. Turner, 1977 WL 
201393, *5 (Ohio App., Aug. 4, 1977) (handgun ban “does not 
absolutely interfere with the right of the people to bear 
arms, but rather proscribes possession of a specifically de
fined category of handguns”); State v. Bolin 378 S. C. 96, 99, 
662 S. E. 2d 38, 39 (2008) (ban on handgun possession by 
persons under 21 did not infringe arms right because they 
can “posses[s] other types of guns”). Thus, the majority’s 
decision to incorporate the private self-defense right recog
nized in Heller threatens to alter state regulatory regimes, 
at least as they pertain to handguns. 

Third, the plurality correctly points out that only a few 
state courts, a “paucity” of state courts, have specifically up
held handgun bans. Ante, at 786. But which state courts 
have struck them down? The absence of supporting infor
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mation does not help the majority find support. Cf. United 
States v. Wells, 519 U. S. 482, 496 (1997) (noting that it is 
“treacherous to find in congressional silence alone the adop
tion of a controlling rule of law” (internal quotation marks 
omitted)). Silence does not show or tend to show a consen
sus that a private self-defense right (strong enough to strike 
down a handgun ban) is “deeply rooted in this Nation’s his
tory and tradition.” 

* * * 

In sum, the Framers did not write the Second Amendment 
in order to protect a private right of armed self-defense. 
There has been, and is, no consensus that the right is, or 
was, “fundamental.” No broader constitutional interest or 
principle supports legal treatment of that right as fundamen
tal. To the contrary, broader constitutional concerns of an 
institutional nature argue strongly against that treatment. 

Moreover, nothing in 18th-, 19th-, 20th-, or 21st-century 
history shows a consensus that the right to private armed 
self-defense, as described in Heller, is “deeply rooted in this 
Nation’s history [or] tradition” or is otherwise “fundamen
tal.” Indeed, incorporating the right recognized in Heller 
may change the law in many of the 50 States. Read in the 
majority’s favor, the historical evidence is at most ambigu
ous. And, in the absence of any other support for its conclu
sion, ambiguous history cannot show that the Fourteenth 
Amendment incorporates a private right of self-defense 
against the States. 

With respect, I dissent. 

APPENDIX
 
Sources Supporting Data in Part II–B
 

Popular Consensus 
Please see the following sources to support the paragraph on 
popular opinion, supra, at 920: 
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•	 Briefs filed in this case that argue against incorporation 
include: Brief for United States Conference of Mayors as 
Amicus Curiae 1, 17–33 (organization representing “all 
United States cities with populations of 30,000 or more”); 
Brief for American Cities et al. as Amici Curiae 1–3 
(brief filed on behalf of many cities, e. g., Philadelphia, 
Seattle, San Francisco, Oakland, Cleveland); Brief for 
Representative Carolyn McCarthy et al. as Amici Cu
riae 5–10; Brief for State of Illinois et al. as Amici 
Curiae 7–35. 

•	 Wilkinson, Of Guns, Abortions, and the Unraveling Rule 
of Law, 95 Va. L. Rev. 253, 301 (2009) (discussing divided 
public opinion over the correct level of gun control). 

Data on Gun Violence 
Please see the following sources to support the sentences 

concerning gun violence, supra, at 924: 

•	 Dept. of Justice, Bureau of Justice Statistics, M. Zawitz 
& K. Strom, Firearm Injury and Death From Crime, 
1993–97, p. 2 (Oct. 2000) (over 60,000 deaths and injuries 
caused by firearms each year). 

•	 Campbell et al., Risk Factors for Femicide in Abusive 
Relationships: Results From a Multisite Case Control 
Study, 93 Am. J. Pub. Health 1089, 1092 (2003) (noting 
that an abusive partner’s access to a firearm increases 
the risk of homicide eightfold for women in physically 
abusive relationship). 

•	 American Academy of Pediatrics, Firearm-Related Inju
ries Affecting the Pediatric Population, 105 Pediatrics 
888 (2000) (noting that in 1997 “firearm-related deaths 
accounted for 22.5% of all injury deaths” for individuals 
between 1 and 19). 

•	 Dept. of Justice, Federal Bureau of Investigation, Law 
Enforcement Officers Killed & Assaulted, 2006 (Table 
27) (noting that firearms killed 93% of the 562 law en
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forcement officers feloniously killed in the line of duty 
between 1997 and 2006), online at http://www2.fbi.gov/ 
ucr/killed/2006/table27.html. 

•	 Dept. of Justice, Bureau of Justice Statistics, D. Duhart, 
Urban, Suburban, and Rural Victimization, 1993–98, 
pp. 1, 9 (Oct. 2000) (those who live in urban areas particu
larly at risk of firearm violence). 

•	 Wintemute, The Future of Firearm Violence Pre
vention, 281 JAMA 475 (1999) (“half of all homicides oc
curred in 63 cities with 16% of the nation’s population”). 

Data on the Effectiveness of Regulation 
Please see the following sources to support the sentences 

concerning the effectiveness of regulation, supra, at 924: 

•	 See Brief for Professors of Criminal Justice as Amici 
Curiae 13 (noting that Chicago’s handgun ban saved sev
eral hundred lives, perhaps close to 1,000, since it was 
enacted in 1983). 

•	 Brief for Association of Prosecuting Attorneys et al. as 
Amici Curiae 13–16, 20 (arguing that stringent gun reg
ulations “can help protect police officers operating on the 
front lines against gun violence,” and have reduced homi
cide rates in Washington, D. C., and Baltimore). 

•	 Brief for United States Conference of Mayors as Amicus 
Curiae 4–13 (arguing that gun regulations have helped 
to lower New York’s crime and homicide rates). 

Data on Handguns in the Home 
Please see the following sources referenced in the sen

tences discussing studies concerning handguns in the home, 
supra, at 924: 

•	 Brief for American Public Health Association et al. as 
Amici Curiae 13–16 (discussing studies that show hand
gun ownership in the home is associated with increased 
risk of homicide). 
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•	 Wiebe, Firearms in US Homes as a Risk Factor for Unin
tentional Gunshot Fatality, 35 Accident Analysis and 
Prevention 711, 713–714 (2003) (showing that those who 
die in firearms accidents are nearly four times more 
likely than average to have a gun in their home). 

•	 Kellermann et al., Suicide in the Home in Relation to Gun 
Ownership, 327 New England J. Medicine 467, 470 (1992) 
(demonstrating that “homes with one or more handguns 
were associated with a risk of suicide almost twice as 
high as that in homes containing only long guns”). 

Data on Regional Views and Conditions 
Please see the following sources referenced in the section 

on the diversity of regional views and conditions, supra, 
at 927: 

•	 Okoro et al., Prevalence of Household Firearms and 
Firearm-Storage Practices in the 50 States and the Dis
trict of Columbia: Findings From the Behavioral Risk 
Factor Surveillance System, 2002, 116 Pediatrics e370, 
e372 (2005) (presenting data on firearm ownership by 
State). 

•	 Heller, 554 U. S., at 698–699 (Breyer, J., dissenting) (dis
cussing various sources showing that gun violence varies 
by State, including Wintemute, supra. 

•	 Heller, supra, at 698–699 (Breyer, J., dissenting) (dis
cussing the fact that urban centers face significantly 
greater levels of firearm crime and homicide, while rural 
communities have proportionately greater problems with 
nonhomicide gun deaths, such as suicides and accidents 
(citing Branas, Nance, Elliott, Richmond, & Schwab, 
Urban-Rural Shifts in Intentional Firearm Death, 94 
Am. J. Public Health 1750, 1752 (2004))). 

•	 Dept. of Justice, Federal Bureau of Investigation, 2008 
Crime in the United States (Table 6) (noting that murder 
rate is 40 times higher in New Orleans than it is in Lin
coln, Nebraska). 
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SEARS v. UPTON, WARDEN 

on petition for writ of certiorari to the supreme 
court of georgia 

No. 09–8854. Decided June 29, 2010 

At the penalty phase of petitioner Sears’ capital trial in a Georgia state 
court, his counsel presented mitigation evidence that focused on the ad
verse impact of Sears’ execution on his family and loved ones. Sears 
was sentenced to death. At state postconviction proceedings, Sears 
raised a Sixth Amendment ineffective-assistance-of-counsel claim, intro
ducing additional mitigation evidence relating to his childhood and 
youth, including evidence of physical abuse, significant frontal lobe brain 
damage, substantial deficits in mental cognition and reasoning, and drug 
and alcohol abuse. The court denied relief. The court concluded that 
counsel’s performance had been constitutionally deficient, but that coun
sel had presented a reasonable mitigation theory. Thus, the court rea
soned, Sears failed to prove a reasonable likelihood of a different out
come had a different theory been advanced. The Georgia Supreme 
Court denied review. 

Held: The postconviction trial court erred in its prejudice analysis. 
First, it curtailed a more probing prejudice inquiry because it placed 
undue reliance on the assumed reasonableness of counsel’s mitigation 
theory. That a theory might be reasonable, in the abstract, does not 
obviate the need to analyze whether counsel’s failure to conduct an ade
quate mitigation investigation before arriving at this particular theory 
prejudiced Sears. Second, the court failed to undertake the probing 
and fact-specific inquiry required by Strickland v. Washington, 466 U. S. 
668. A proper Strickland analysis would have taken into account the 
newly uncovered evidence of Sears’ significant mental and psychological 
impairments, along with the mitigation evidence from the penalty phase, 
to assess whether there is a reasonable probability that Sears would 
have received a different sentence had there been a constitutionally suf
ficient mitigation investigation. See Porter v. McCollum, 558 U. S. 30. 
The state court should undertake this reweighing in the first instance. 

Certiorari granted; vacated and remanded. 

Per Curiam. 

According to an expert who testified during state postcon
viction relief, petitioner Demarcus A. Sears performs at or 
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below the bottom first percentile in several measures of cog
nitive functioning and reasoning. The cause of this abnor
mality appears to be significant frontal lobe brain damage 
Sears suffered as a child, as well as drug and alcohol abuse 
in his teens. But because—in the words of the state trial 
court—his counsel conducted a penalty phase investigation 
that was “on its face . . . constitutionally inadequate,” App. 
to Pet. for Cert. 27B, evidence relating to Sears’ cognitive 
impairments and childhood difficulties was not brought to 
light at the time he was sentenced to death. 

After finding constitutionally deficient attorney perform
ance under the framework we set forth in Strickland v. 
Washington, 466 U. S. 668 (1984), the state postconviction 
court found itself unable to assess whether counsel’s inade
quate investigation might have prejudiced Sears. App. to 
Pet. for Cert. 29B–30B. Because Sears’ counsel did present 
some mitigation evidence during Sears’ penalty phase—but 
not the significant mitigation evidence a constitutionally ade
quate investigation would have uncovered—the state court 
determined it could not speculate as to what the effect of 
additional evidence would have been. Id., at 30B. Accord
ingly, it denied Sears postconviction relief. Id., at 34B. 
Thereafter, the Supreme Court of Georgia summarily denied 
review of his claims. Id., at 1A. 

For the reasons that follow, it is plain from the face of the 
state court’s opinion that it failed to apply the correct preju
dice inquiry we have established for evaluating Sears’ Sixth 
Amendment claim. We therefore grant the petition for writ 
of certiorari, vacate the judgment, and remand for further 
proceedings not inconsistent with this opinion.1 

1 Although this is a state-court decision, it resolved a federal issue on 
exclusively federal-law grounds. We therefore have jurisdiction. 28 
U. S. C. § 1257; see also Padilla v. Kentucky, 559 U. S. 356 (2010) (review
ing state postconviction decision raising Sixth Amendment question). 
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I 

In 1993, a Georgia jury convicted Sears of armed robbery 
and kidnaping with bodily injury (which also resulted in 
death), a capital crime under state law. See Ga. Code Ann. 
§ 16–5–40(d)(4) (2006).2 During the penalty phase of Sears’ 
capital trial, his counsel presented evidence describing his 
childhood as stable, loving, and essentially without incident. 
Seven witnesses offered testimony along the following lines: 
Sears came from a middle-class background; his actions 
shocked and dismayed his relatives; and a death sentence, 
the jury was told, would devastate the family. See Pet. for 
Cert. 6–7. Counsel’s mitigation theory, it seems, was calcu
lated to portray the adverse impact of Sears’ execution on 
his family and loved ones. 20 Record 5181. But the strat
egy backfired. The prosecutor ultimately used the evidence 
of Sears’ purportedly stable and advantaged upbringing 
against him during the State’s closing argument. With 
Sears, the prosecutor told the jury, “[w]e don’t have a de
prived child from an inner city; a person who[m] society has 
turned its back on at an early age. But, yet, we have a 
person, privileged in every way, who has rejected every op

2 Sears was sentenced to death for the Kentucky murder of a woman 
whom he and an accomplice kidnaped in Georgia. Under Georgia law, a 
jury may “impose a death sentence for the offense of kidnapping with 
bodily injury on the ground that the offense of kidnapping with bodily 
injury was committed while the offender was engaged in the commission 
of the capital felon[y] of murder . . . .” Potts v. State, 261 Ga. 716, 720, 
410 S. E. 2d 89, 93 (1991). So long as “the murder . . . [is] sufficiently a 
part of the same criminal transaction,” it may count as a “statutory aggra
vating circumstanc[e] of the offense of kidnapping with bodily injury.” 
Ibid., 410 S. E. 2d, at 94. Sears has raised a categorical Eighth Amend
ment challenge to the constitutionality of his death sentence for a kidnap
ing offense, which we decline to reach. And any jurisdictional or constitu
tional issue with respect to Georgia’s ability to execute Sears for a murder 
occurring in Kentucky is not before us. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



948 SEARS v. UPTON 

Per Curiam 

portunity that was afforded him.” Pet. for Cert. 7–8 (quot
ing trial transcript; internal quotation marks omitted). 

The mitigation evidence that emerged during the state 
postconviction evidentiary hearing, however, demonstrates 
that Sears was far from “privileged in every way.” Sears’ 
home life, while filled with material comfort, was anything 
but tranquil: His parents had a physically abusive relation
ship, Exh. 26, 6 Record 1676 (Affidavit of Demetrius A. 
Sears), and divorced when Sears was young, Exh. 22, id., at 
1654 (Affidavit of Virginia Sears Graves); he suffered sexual 
abuse at the hands of an adolescent male cousin, Exh. 26, id., 
at 1681–1682; his mother’s “favorite word for referring to 
her sons was ‘little mother fuckers,’ ” Exh. 3, 2 id., at 265 
(Affidavit of Richard G. Dudley, Jr., M. D.); and his father was 
“verbally abusive,” Exh. 37, 6 id., at 1746–1747 (Affidavit 
of Carol Becci-Youngs),3 and disciplined Sears with age-
inappropriate military-style drills, Exh. 3, 2 id., at 263–264; 
Exh. 19, 6 id., at 1622 (Affidavit of Frank Sears); Exh. 22, 
id., at 1651; Exh. 28, id., at 1694 (Affidavit of Kenneth Burns, 
Sr.). Sears struggled in school, demonstrating substantial 
behavior problems from a very young age. For example, 
Sears repeated the second grade, Exh. 6, 3 id., at 500–501, 
and was referred to a local health center for evaluation at 
age nine, Exh. 7, id., at 503, 504, 508. By the time Sears 
reached high school, he was “described as severely learning 
disabled and as severely behaviorally handicapped.” Exh. 
A to Exh. 1, 2 id., at 174–176 (Affidavit of Tony L. Strickland, 
M. S., Ph. D.). 

3 In the particular instance recounted in this affidavit, Sears’ art teacher 
stated that his father “berate[d] [him] in front of” the school principal and 
her during a parent-teacher conference. Exh. 37, 6 Record 1746. The 
event was significant: “I’ll never forget the way he bullied him,” the art 
teacher explained, “Mr. Sears was so verbally abusive and made such a 
scene, that it made everyone in the room uncomfortable.” Ibid. The art 
teacher had “never been in a conference where a parent severely criticized 
a child in the presence of his teachers and meant it, as Mr. Sears did.” 
Id., at 1747. 
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Environmental factors aside, and more significantly, evi
dence produced during the state postconviction relief process 
also revealed that Sears suffered “significant frontal lobe ab
normalities.” Exh. 1, id., at 147. Two different psychologi
cal experts testified that Sears had substantial deficits in 
mental cognition and reasoning—i. e., “problems with plan
ning, sequencing and impulse control,” ibid.—as a result of 
several serious head injuries he suffered as a child, as well 
as drug and alcohol abuse. See 1 Record 37–40 (Testimony 
of Dr. Strickland); id., at 95–96 (Testimony of Dr. Dudley). 
Regardless of the cause of his brain damage, his scores on at 
least two standardized assessment tests placed him at or 
below the first percentile in several categories of cognitive 
function, “making him among the most impaired individuals 
in the population in terms of ability to suppress competing 
impulses and conform behavior only to relevant stimuli.” 
Exh. 1, 2 id., at 148; see also 1 id., at 37. The assessment 
also revealed that Sears’ “ability to organize his choices, as
sign them relative weight and select among them in a delib
erate way is grossly impaired.” Exh. 1, 2 id., at 149. From 
an etiological standpoint, one expert explained that Sears’ 
“history is replete with multiple head trauma, substance 
abuse and traumatic experiences of the type expected” to 
lead to these significant impairments. Id., at 150; see also 1 
id., at 44. 

Whatever concern the dissent has about some of the 
sources relied upon by Sears’ experts—informal personal ac
counts, see post, at 960–963 (opinion of Scalia, J.)—it does not 
undermine the well-credentialed expert’s assessment,4 based 

4 Dr. Strickland, a psychologist, is the director of a mild head injury 
clinic and the Sports Concussion Institute at Centinella Freeman Medical 
Center in Los Angeles. 1 id., at 30. He is an associate professor of psy
chiatry in residence at the University of California at Los Angeles and 
directs a memory disorder and cerebral palsy clinic for that university’s 
department of neuroscience. Id., at 30–31. The State had no objection 
to his being tendered as an expert in neuropsychology. Id., at 31. 
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on between 12 and 16 hours of interviews, testing, and obser
vations, see 1 Record 32, that Sears suffers from substantial 
cognitive impairment. Sears performed dismally on several 
of the forensic tests administered to him to assess his frontal 
lobe functioning. On the Stroop Word Interference Test, 
which measures response inhibition, id., at 36–37, 99.6% of 
those individuals in his cohort (which accounts for age, edu
cation, and background) performed better than he did. Ibid. 
On the Trail-Making B test, which also measures frontal lobe 
functioning, id., at 37–38, Sears performed at the first (and 
lowest) percentile. Id., at 38. Based on these results, the 
expert’s firsthand observations, and an extensive review of 
Sears’ personal history, the expert’s opinion was unequivocal: 
There is “clear and compelling evidence” that Sears has “pro
nounced frontal lobe pathology.” 5 Id., at 68. 

Further, the fact that Sears’ brother is a convicted drug 
dealer and user, and introduced Sears to a life of crime, 6 
id., at 1683–1686, actually would have been consistent with 
a mitigation theory portraying Sears as an individual with 
diminished judgment and reasoning skills, who may have de
sired to follow in the footsteps of an older brother who had 
shut him out of his life, post, at 962. And the fact that some 
of such evidence may have been “hearsay” does not necessar
ily undermine its value—or its admissibility—for penalty 
phase purposes.6 Post, at 961, n. 3. 

5 During a colloquy with the court, Dr. Strickland further explained: 
“THE COURT: But by taking some history of head injuries, coupled 

with the results of the tests that you’ve given, you can comfortably con
clude that the results of the tests that you’ve given were a consequence 
of frontal lobe head injuries? 

“THE WITNESS: Absolutely. And, moreover, Your Honor, the patient 
has a lesion on the front of his head, which is something I can observe.” 
Id., at 78. 

6 Like Georgia’s “necessity exception” to its hearsay rules, see Ga. Code 
Ann. § 24–3–1(b) (2006), we have also recognized that reliable hearsay evi
dence that is relevant to a capital defendant’s mitigation defense should 
not be excluded by rote application of a state hearsay rule. See Green v. 
Georgia, 442 U. S. 95, 97 (1979) (per curiam) (“Regardless of whether the 
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Finally, the fact that along with this new mitigation evi
dence there was also some adverse evidence is unsurprising, 
post, at 962–963, given that counsel’s initial mitigation inves
tigation was constitutionally inadequate. Competent counsel 
should have been able to turn some of the adverse evidence 
into a positive—perhaps in support of a cognitive deficiency 
mitigation theory. In particular, evidence of Sears’ grandi
ose self-conception and evidence of his magical thinking, 
ibid., were features, in another well-credentialed expert’s 
view,7 of a “profound personality disorder.” 1 Record 104. 
This evidence might not have made Sears any more likable 
to the jury, but it might well have helped the jury under
stand Sears, and his horrendous acts—especially in light of 
his purportedly stable upbringing. 

Because they failed to conduct an adequate mitigation in
vestigation, none of this evidence was known to Sears’ trial 
counsel. It emerged only during state postconviction relief. 

II 

Unsurprisingly, the state postconviction trial court con
cluded that Sears had demonstrated his counsel’s penalty 
phase investigation was constitutionally deficient. See 
Strickland, 466 U. S., at 688 (explaining that first inquiry 

proffered testimony comes within Georgia’s hearsay rule, under the 
facts of this case its exclusion constituted a violation of the Due Process 
Clause . . . .  The  excluded testimony was highly relevant to a critical 
issue in the punishment phase of the trial”); see also Chambers v. Missis
sippi, 410 U. S. 284, 302 (1973) (“In these circumstances, where constitu
tional rights directly affecting the ascertainment of guilt are implicated, 
the hearsay rule may not be applied mechanistically to defeat the ends of 
justice”). We take no view on whether the evidence at issue would satisfy 
the considerations we set forth in Green, or would be otherwise admissible 
under Georgia law. 

7 Dr. Dudley, a psychiatrist, completed his internship and residency at 
Northwestern University Medical Center, and has been board certified in 
psychiatry by the American Board of Psychiatry and Neurology for more 
than 35 years. 1 Record 91–92. The State also had no objection to his 
being tendered as an expert in psychiatry. Id., at 93. 
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when evaluating Sixth Amendment ineffectiveness claim is 
whether counsel’s representation “fell below an objective 
standard of reasonableness”). In its view, the cursory na
ture of counsel’s investigation into mitigation evidence— 
“limited to one day or less, talking to witnesses selected by 
[Sears’] mother”—was “on its face . . . constitutionally inade
quate.” App. to Pet. for Cert. 27B. 

What is surprising, however, is the court’s analysis regard
ing whether counsel’s facially inadequate mitigation investi
gation prejudiced Sears. See Strickland, supra, at 694. 
Although the court appears to have stated the proper preju
dice standard,8 it did not correctly conceptualize how that 
standard applies to the circumstances of this case. Because 
Sears’ counsel did present some mitigation evidence during 
his penalty phase, the court concluded that “[t]his case can
not be fairly compared with those where little or no mitiga
tion evidence is presented and where a reasonable prediction 
of outcome can be made.” App. to Pet. for Cert. 30B. The 
court explained that “it is impossible to know what effect [a 
different mitigation theory] would have had on [the jury].” 
Ibid. “Because counsel put forth a reasonable theory with 
supporting evidence,” the court reasoned, “[Sears] . . . failed 
to meet his burden of proving that there is a reasonable like
lihood that the outcome at trial would have been different if 
a different mitigation theory had been advanced.” 9 Ibid. 

8 The court asked whether “there is a reasonable likelihood that the out
come of his trial would have been different if his counsel had done more 
investigation.” App. to Pet. for Cert. 29B–30B; see Strickland, 466 U. S., 
at 694 (“The defendant must show that there is a reasonable probability 
that, but for counsel’s unprofessional errors, the result of the proceeding 
would have been different. A reasonable probability is a probability suf
ficient to undermine confidence in the outcome”). 

9 Channeling powers of telepathy, Justice Scalia asserts that what the 
trial court actually decided in this case is that “Sears’ trial counsel pre
sented a reasonable mitigation theory and offered evidence sufficient to 
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There are two errors in the state court’s analysis of Sears’ 
Sixth Amendment claim. First, the court curtailed a more 
probing prejudice inquiry because it placed undue reliance 
on the assumed reasonableness of counsel’s mitigation theory. 
The court’s determination that counsel had conducted a con
stitutionally deficient mitigation investigation should have, 
at the very least, called into question the reasonableness of 
this theory. Cf. Wiggins v. Smith, 539 U. S. 510, 522 (2003) 
(explaining that “counsel’s failure to uncover and present vo
luminous mitigating evidence at sentencing could not be jus
tified as a tactical decision . . . because counsel had not ‘ful
fill[ed] their obligation to conduct a thorough investigation of 
the defendant’s background’ ” (quoting Williams v. Taylor, 
529 U. S. 362, 396 (2000); alteration in original)). And, more 
to the point, that a theory might be reasonable, in the ab
stract, does not obviate the need to analyze whether coun
sel’s failure to conduct an adequate mitigation investigation 
before arriving at this particular theory prejudiced Sears. 
The “reasonableness” of counsel’s theory was, at this stage 
in the inquiry, beside the point: Sears might be prejudiced 
by his counsel’s failures, whether his haphazard choice was 
reasonable or not. 

Justice Scalia chides the Court for concluding that the 
trial court assumed, rather than found, that counsel’s mitiga
tion theory was a reasonable one. Post, at 957. But our 
point is that any finding with respect to the reasonableness 
of the mitigation theory counsel utilized—in this case, family 
impact—is in tension with the trial court’s unambiguous find-

support it, so the prejudice inquiry was more difficult—so difficult that 
Sears could not make the requisite showing.” Post, at 960. Such a highly 
favorable reading of the trial court’s analysis would be far more convincing 
had the trial court engaged with the evidence as Justice Scalia does. 
But it offered no such analysis in its opinion; indeed, it appears the court 
did not even conduct any real analysis, explaining that it was “impossible 
to know what effect” the evidence might have had on the jury. App. to 
Pet. for Cert. 30B (emphasis added). 
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ing that counsel’s investigation was itself so unreasonable 
as to be facially unconstitutional. This point is plain in Wil
liams: We rejected any suggestion that a decision to focus 
on one potentially reasonable trial strategy—in that case, 
petitioner’s voluntary confession—was “justified by a tactical 
decision” when “counsel did not fulfill their obligation to 
conduct a thorough investigation of the defendant’s back
ground.” 529 U. S., at 396. A “tactical decision” is a pre
cursor to concluding that counsel has developed a “reason
able” mitigation theory in a particular case.10 

Second, and more fundamentally, the court failed to apply 
the proper prejudice inquiry. We have never limited the 
prejudice inquiry under Strickland to cases in which there 
was only “little or no mitigation evidence” presented, App. 
to Pet. for Cert. 30B. True, we have considered cases in
volving such circumstances,11 and we have explained that 
there is no prejudice when the new mitigating evidence 
“would barely have altered the sentencing profile presented” 
to the decisionmaker, Strickland, 466 U. S., at 700. But we 
also have found deficiency and prejudice in other cases in 
which counsel presented what could be described as a super
ficially reasonable mitigation theory during the penalty 
phase. E. g., Williams, supra, at 398 (remorse and cooper
ation with police); Rompilla v. Beard, 545 U. S. 374, 378 
(2005) (residual doubt). We did so most recently in Porter 

10 Moreover, the reasonableness of the theory is not relevant when evalu
ating the impact of evidence that would have been available and likely 
introduced, had counsel completed a constitutionally adequate investiga
tion before settling on a particular mitigation theory. This point was also 
plain in Williams: “Whether or not . . .  omissions [in the investigation] 
were sufficiently prejudicial to have affected the outcome of sentencing,” 
they may nevertheless demonstrate deficiency. 529 U. S., at 396. The 
one inquiry, deficient mitigation investigation, is distinct from the second, 
whether there was prejudice as a result. 

11 See, e. g., Wiggins v. Smith, 539 U. S. 510, 515–516 (2003); Strickland 
v. Washington, 466 U. S. 668, 700 (1984). 
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v. McCollum, 558 U. S. 30, 32 (2009) (per curiam), where 
counsel at trial had attempted to blame his client’s bad acts 
on his drunkenness, and had failed to discover significant 
mitigation evidence relating to his client’s heroic military 
service and substantial mental health difficulties that came 
to light only during postconviction relief, id., at 40–41. Not 
only did we find prejudice in Porter, but—bound by defer
ence owed under 28 U. S. C. § 2254(d)(1)—we also concluded 
the state court had unreasonably applied Strickland’s preju
dice prong when it analyzed Porter’s claim. Porter, supra, 
at 42. 

We certainly have never held that counsel’s effort to pre
sent some mitigation evidence should foreclose an inquiry 
into whether a facially deficient mitigation investigation 
might have prejudiced the defendant. To the contrary, we 
have consistently explained that the Strickland inquiry re
quires precisely the type of probing and fact-specific analysis 
that the state trial court failed to undertake below.12 In the 
Williams decision, for instance, we categorically rejected 
the type of truncated prejudice inquiry undertaken by the 
state court in this case. 529 U. S., at 397–398. And, in Por
ter, we recently explained: 

“To assess [the] probability [of a different outcome under 
Strickland], we consider the totality of the available 

12 Whether it did so implicitly is far from apparent, notwithstanding Jus

tice Scalia’s suggestion to the contrary. See post, at 959–960. The trial 
court stated that the record was “largely silent” on “what [evidence] would 
have been shown if [additional mitigating evidence] had been sought.” 
App. to Pet. for Cert. 28B. This is a curious assertion in light of the 22 
volumes of evidentiary hearing transcripts and submissions in the record, 
which spell out the findings discussed above. It also undermines any sug
gestion that the court did, in fact, do the reweighing Justice Scalia 
believes it undertook; it is plain the record is not “largely silent.” And it 
also undermines any suggestion that the court simply discounted the value 
of the testimony; had it made any such finding, the court could have easily 
stated, instead, that the record evidence was unpersuasive. 
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mitigation evidence—both that adduced at trial, and the 
evidence adduced in the habeas proceeding—and re
weig[h] it against the evidence in aggravation.” 558 
U. S., at 41 (internal quotation marks omitted; third al
teration in original). 

That same standard applies—and will necessarily require a 
court to “speculate” as to the effect of the new evidence— 
regardless of how much or how little mitigation evidence was 
presented during the initial penalty phase. Indeed, it is ex
actly this kind of probing inquiry that Justice Scalia now 
undertakes, post, at 960–964, and that the trial court failed 
to do. In all circumstances, this is the proper prejudice 
standard for evaluating a claim of ineffective representation 
in the context of a penalty phase mitigation investigation. 

III 

A proper analysis of prejudice under Strickland would 
have taken into account the newly uncovered evidence of 
Sears’ “significant” mental and psychological impairments, 
along with the mitigation evidence introduced during Sears’ 
penalty phase trial, to assess whether there is a reasonable 
probability that Sears would have received a different sen
tence after a constitutionally sufficient mitigation investi
gation. See Porter, supra, at 40; Williams, supra, at 397– 
398; Strickland, supra, at 694. It is for the state court—and 
not for either this Court or even Justice Scalia—to under
take this reweighing in the first instance. 

Accordingly, the petition for certiorari and the motion for 
leave to proceed in forma pauperis are granted. The judg
ment below is vacated, and the case is remanded for further 
proceedings not inconsistent with this opinion. 

It is so ordered. 

The Chief Justice and Justice Alito would deny the 
petition for a writ of certiorari. 
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Justice Scalia, with whom Justice Thomas joins, 
dissenting. 

The Court concludes, ante, at 951–956, that the Superior 
Court of Butts County, Georgia, made errors of law in apply
ing the prejudice inquiry for ineffective-assistance-of-counsel 
claims under Strickland v. Washington, 466 U. S. 668 (1984). 
In my view there was no error of law, and the Court today 
remands for the state court to do what it has already done: 
find no reasonable likelihood that the mitigation evidence the 
Court details in its opinion would have persuaded a jury to 
change its mind about the death sentence for this brutal 
rape-murder. 

The state habeas court responsibly executed the first step 
in the Strickland analysis, finding that the investigation of 
mitigation evidence by Sears’ trial counsel was deficient per
formance. The issue here is the second step: whether Sears 
was prejudiced by that deficiency. As the Court acknowl
edges, ante, at 952, the state habeas court correctly stated the 
prejudice standard under Strickland: The defendant has the 
burden to establish “a reasonable probability that, but for 
counsel’s deficient performance, the result of the proceeding 
would have been different.” App. to Pet. for Cert. 24B–25B 
(citing 466 U. S., at 688, 694). “When applied to the sentenc
ing phase of death penalty trials,” that means “a reasonable 
probability that, absent [counsel’s] errors, the sentencer 
would have concluded that the balance of the aggravating 
and mitigating circumstances did not warrant death.” App. 
to Pet. for Cert. 25B–26B. 

The Court today concludes that there were two errors in 
the application of that proper standard. First, it reasons 
that the court erroneously “curtailed a more probing pre
judice inquiry because it placed undue reliance on the as
sumed reasonableness of counsel’s mitigation theory” at trial. 
Ante, at 953. That argument is flawed on several levels. To 
begin with, the state habeas court did not assume trial coun
sel’s mitigation theory was reasonable; it found that it was. 
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It said: “[A]lthough counsel failed to investigate thoroughly, 
they did develop a reasonable mitigation theory with evi
dence to support it.” App. to Pet. for Cert. 30B. After in
terviews of roughly a dozen potential mitigation witnesses, 
who, with the exception of Sears’ father, gave positive ac
counts of Sears and his family, see 7 Record 2025, 2051–2052; 
8 id., at 2129, 2291–2344, Sears’ trial counsel developed a mit
igation theory that Sears came from a good family and had 
a solid middle-class upbringing; that his offense was com
pletely out of character; that he cooperated with police; and 
that sentencing Sears to death would devastate his family 
and friends, see id., at 2124–2125; 19 id., at 4861–4862, 4916– 
4917, 4954–4955; 20 id., at 5181. To support that approach 
his attorneys called seven witnesses, including Sears’ 
mother, four family friends, and his high school guidance 
counselor. See Pet. for Cert. 6–7 (citing trial transcript 
pages between 2375 and 2451). The state habeas court did 
not declare that this mitigation theory “might be reasonable, 
in the abstract,” as the Court puts it, ante, at 953. Rather, it 
concluded that counsel “put forth a reasonable theory with 
supporting evidence.” App. to Pet. for Cert. 30B. 

The Court’s argument is also flawed because the habeas 
court’s reasonableness finding did not cause it to “curtai[l]” 
its prejudice inquiry, or lead to the conclusion that it could 
“obviate the need to analyze” whether pursuing a different 
mitigation theory would have made a difference. Ante, at 
953. The reasonableness finding merely meant that the 
prejudice determination had to be made by asking, not 
whether the jury’s mind would probably have been changed 
by hearing Sears’ new mitigation theory instead of hearing 
no mitigation theory at all; but rather whether it would prob
ably have been changed by substituting Sears’ new mitiga
tion theory for the reasonable mitigation theory that was 
presented and rejected.1 After hearing all the witnesses 

1 The Court contends, ante, at 953, that there was a “tension” between the 
state court’s conclusion that the investigation was deficient and its conclu
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and other evidence Sears presented before it, the state court 
concluded that “it is just not possible to know what effect a 
different mitigation theory would have had.” App. to Pet. 
for Cert. 30B (emphasis added).2 

The second, “and more fundamenta[l],” legal error the 
Court alleges, ante, at 954, is really encased within the first. 
The Court claims that the state habeas court “limited the 
prejudice inquiry under Strickland to cases in which there 
was only ‘little or no mitigation evidence’ presented.” Ibid. 
(quoting App. to Pet. for Cert. 30B). The court erred, we 
are told, by determining that “present[ation of] some miti
gation evidence should foreclose an inquiry into whether” 
Sears was prejudiced. Ante, at 955. That is not a fair 
reading of the opinion. The state court did not hold that a 
defendant could never suffer prejudice whenever his counsel 
provided any mitigation evidence. Rather, it stated that 
“[t]his case cannot be fairly compared with those where little 
or no mitigation evidence is presented and where a rea
sonable prediction of outcome can be made.” App. to Pet. 
for Cert. 30B (emphasis added). That is absolutely correct. 
This case is not like the prejudice cases on which the Court 
relies, where it could readily be said that the overlooked mit
igation theory would have made a much deeper impression 
on the jury than the utterly unsupported theory (or absence 
of any theory) offered at trial. See Porter v. McCollum, 558 
U. S. 30, 41 (2009) (per curiam); Rompilla v. Beard, 545 
U. S. 374, 378, 393 (2005); Wiggins v. Smith, 539 U. S. 510, 

sion that the mitigation theory presented to the jury was reasonable. 
This terribly misreads the state court’s opinion. It did not say (as the 
Court’s point assumes) that counsel’s using the mitigation theory they did 
was reasonable; it said that the theory itself was reasonable, making it 
hard to say whether a different theory would have persuaded the jury. 
This presents no conceivable “tension.” 

2 On the fair reading we owe the state court, its opinion provides no 
basis for inferring that it failed to “engag[e] with the evidence” and “did 
not even conduct any real analysis.” Ante, at 953, n. 9. 
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515, 537 (2003); Williams v. Taylor, 529 U. S. 362, 369 (2000). 
Sears’ trial counsel presented a reasonable mitigation theory 
and offered evidence sufficient to support it, so the prejudice 
inquiry was more difficult—so difficult that Sears could not 
make the requisite showing. Clearly referring to the evi
dence in this particular case, the court said: 

“Although here, the Petitioner can argue that a prior 
appeal shows the difficulty one juror was having reach
ing the same verdict as the others, it is just not possible 
to know what effect a different mitigation theory would 
have had on her, just as it is impossible to know what 
effect it would have had on other jurors.” App. to Pet. 
for Cert. 30B. 

Since the habeas court made no legal error en route to 
its Strickland conclusion, the only basis for reversing the 
judgment here would be disagreement with the conclusion 
itself: that Sears had not established that his new mitigation 
theory would probably have caused the jury to impose a life 
sentence instead of death. 

The Court makes no attempt to contradict that conclusion. 
Doing so would require a fact-intensive inquiry into the 22
volume record to measure the persuasiveness of the evidence 
supporting Sears’ new mitigation theory—an inquiry the 
Court purports to disavow, ante, at 956, but nonetheless ten
dentiously undertakes, ante, at 948–950. The reader might 
think the state habeas court’s conclusion highly questionable 
from the Court’s account, which recites as solid all the evi
dence supporting Sears’ new mitigation theory, see ante, at 
948–951. It is far from solid. Some is likely inadmissible 
as unreliable hearsay under Georgia law, see Gissendaner v. 
State, 272 Ga. 704, 714, 532 S. E. 2d 677, 688–689 (2000); Gul
ley v. State, 271 Ga. 337, 347, 519 S. E. 2d 655, 664 (1999)— 
such as much of the evidence for the uncorroborated second
hand claim that Sears “suffered sexual abuse at the hands of 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



Cite as: 561 U. S. 945 (2010) 961 

Scalia, J., dissenting 

an adolescent male cousin,” ante, at 948.3 Other evidence a 
competent attorney would likely not have placed before the 
jury—such as all the testimony about Sears’ childhood from 
his brother Demetrius, an admitted drug dealer and drug 
user, 6 Record 1682–1684, 1695, 1752, and a convicted felon 
(for bank fraud, wire fraud, identity theft, and cocaine traf
ficking), id., at 1687. No juror would have been impressed 
by such a character witness. 

Some of the evidence is incredible, such as the psychia
trist’s assertion that Sears had “substantial deficits in mental 
cognition and reasoning . . . as a  result of several serious 
head injuries he suffered as a child,” ante, at 949. The serious 
head injuries consisted of Sears’ hitting his head at a roller
skating rink sometime early in elementary school, 1 Record 
76; 2 id., at 225, running into an end table as a child, 6 id., 
at 1651, and getting hit with a golf club sometime later in 
elementary school, 1 id., at 79; 2 id., at 225.4 (The last of 

3 The Court’s reliance on Green v. Georgia, 442 U. S. 95, 97 (1979) (per 
curiam), ante, at 950–951, n. 6, to suggest that this unreliable hearsay 
would be admissible for sentencing purposes is entirely misplaced. In 
Green, we held it violated constitutional due process to exclude testimony 
regarding a co-conspirator’s confession that he alone committed the capital 
murder with which the defendant was charged. Our holding depended 
on “th[e] unique circumstances” of the case: The testimony to be used at 
sentencing was “highly relevant” and “substantial[ly]” reliable as a state
ment against penal interest made to a close friend; it was corroborated by 
“ample” evidence and was used by the State to obtain a conviction in a 
separate trial against the co-conspirator. 442 U. S., at 97. Here there 
are no such circumstances. The testimony is uncorroborated secondhand 
reporting from self-interested witnesses that is unreliable and therefore 
likely inadmissible. 

4 There is an unsubstantiated claim from Sears himself, 8 Record 2195, 
that when he was a teenager he was hit with a “hatchet” above his right 
eye. Of course, that is the same place where he collided with an end 
table, 6 id., at 1651, leaving the “lesion”—better known as a scar—on his 
head that Dr. Strickland noted, ante, at 950, n. 5 (quoting 1 Record 78). 
There is no corroborating evidence for this event: no medical records, 1 
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these major injuries might not have been introduced anyway, 
since that would have provided the prosecution an opportu
nity to refute both the extent of the injury and the mercy-
worthiness of Sears, by introducing into evidence Sears’ 
boast that when he was 11 or 12 he “beat the s*** out of” 
someone after he was hit on the head with a golf club, 8 id., 
at 2195.) Likewise incredible was the assertion that Deme
trius “introduced Sears to a life of crime,” ante, at 950. Ac
cording to testimony on which the Court relies, Demetrius 
would “never let [Sears] hang around” with him and his 
drug-dealing friends. 6 Record 1685–1686. 

A jury also would have discredited the psychiatric testi
mony of Dr. Strickland that “[f]rom an etiological standpoint 
. . . Sears’ ‘history is replete with multiple head trauma, sub
stance abuse and traumatic experiences of the type expected’ 
to lead to these significant [mental] impairments,” ante, at 
949 (quoting 2 Record 150). As already noted, the evidence 
of brain-damaging trauma is nonexistent. The psychiatric 
testimony of Dr. Dudley relied upon the self-interested re
porting of Sears himself and the testimony of his less-than
trustworthy brother, Demetrius, see, e. g., 1 id., at 122, 133. 
And then there are the unfavorable parts of Dr. Dudley’s 
testimony: Sears is a “narcissis[t],” id., at 135, with a “gran
diose” opinion of himself, id., at 98–99; 2 id., at 246. 
Dr. Dudley’s affidavit portrays Sears as arrogant and self-
centered, id., at 246, 247, and notes what he termed Sears’ 
“fantastical” boasting of his first sexual experience with a 
woman at the age of six and his other “innumerable sexual 
experiences,” 1 id., at 98–99, 100; 2 id., at 246–247. It is 
hard to see how it could be thought probable that Sears’ so-
called “magical thinking,” 1 id., at 84, would have helped his 
plea for leniency, see ante, at 951. It seems to me more 
likely the jury would conclude that Sears’ “profoun[d] per-

id., at 77, no other apparent scars, 2 id., at 245; 6 id., at 1651, and, tellingly, 
no family or friends to confirm what surely would have been memorable 
had it happened. 
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sonality disorder,” 1 Record 104, made him exactly the kind 
of person who would commit heinous crimes in the future. 

And some of the evidence the Court recounts is so utterly 
unlikely to affect a jury’s determination that this brutal 
murder deserved death that its recitation is just plain hilari
ous. For example, the claim that Sears’ father “was ‘ver
bally abusive,’ ” ante, at 948, resting on nothing more than 
an art teacher’s recollection that Sears’ father “severely crit
icized” him—“and meant it”!—at a conference with the prin
cipal concerning his son’s poor academic performance, 6 Rec
ord 1747; the claim that his father “disciplined Sears with 
age-inappropriate military-style drills,” ante, at 948, which 
consisted of positively VonSteubenesque acts such as dous
ing the kid with cold water when he refused to get up for 
school, and making him run extra laps after sports practices, 
6 Record 1622; and the claim that his mother’s “ ‘favorite 
word’ ”—actually three words—to refer to her sons was scat
ological, ante, at 948 (quoting 2 Record 265). 

While the Court takes pains to describe all the elements of 
Sears’ new mitigation theory, down to the silliest, it does not 
trouble to describe the brutal circumstances of the crime— 
which are at least just as relevant to assessing whether the 
different mitigation theory would probably have altered the 
sentence. But the jury heard all about them. See Sears v. 
State, 268 Ga. 759, 759–760, 493 S. E. 2d 180, 182 (1997). 
They heard Sears’ confession that he kidnaped, raped, and 
murdered Gloria Wilbur, a 59-year-old wife and mother. 
Sears, carrying a briefcase containing various instruments 
of mayhem—brass knuckles, knives, and handcuffs—and his 
accomplice, Phillip Williams, were surveying a supermarket 
parking lot on a Sunday evening in October 1990, looking for 
a car to steal to drive back home to Ohio from Georgia. As 
the victim was putting her groceries in the trunk of her car, 
Sears approached, punched her in the face with his brass 
knuckles, shoved her into the car, and drove to pick up Wil
liams. Sears then handcuffed her and pulled her into the 
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backseat as Williams drove. After they passed into Tennes
see, Sears raped her. Later in the evening, after they had 
crossed into Kentucky, Sears told Williams to stop the car. 
Sears forced her, still handcuffed, into the woods by the 
side of the highway as she begged for her life. After throw
ing her on the ground, he stabbed her in the neck. In his 
confession he showed no regret or remorse for his heinous 
crimes.5 

I do not know how anyone could disagree with the habeas 
court’s conclusion that it is impossible to say that substi
tuting the “deprived-childhood-cum-brain-damage” defense 
for the “good-middle-class-kid-who-made-a-mistake” defense 
would probably have produced a different verdict. I re
spectfully dissent. 

5 The jury also heard from several corrections officers who testified that 
while Sears was incarcerated awaiting trial and sentencing, he racked up 
dozens of disciplinary infractions, including assaults on other inmates. 
“ ‘Predatory,’ ” “ ‘[i]ncorrigible,’ ” and incapable of reform was how they 
described him. 10 id., at 2951–2957; 19 id., at 4868. 
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Reporter’s Note 

The next page is purposely numbered 1001. The numbers between 964 
and 1001 were intentionally omitted, in order to make it possible to publish 
the orders with permanent page numbers, thus making the official cita
tions available upon publication of the preliminary prints of the United 
States Reports. 
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ORDERS FOR JUNE 21 THROUGH
 
SEPTEMBER 28, 2010
 

June 21, 2010 

Certiorari Granted—Vacated and Remanded 

No. 08–1335. Astrue, Commissioner of Social Security v. 
Wilson. C. A. 8th Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Astrue v. 
Ratliff, 560 U. S. 586 (2010). 

No. 09–203. Escobar v. Holder, Attorney General. 
C. A. 7th Cir.; 

No. 09–539. Cardona-Lopez v. Holder, Attorney Gen

eral. C. A. 5th Cir.; 
No. 09–676. Simmons v. United States. C. A. 4th Cir. Re

ported below: 340 Fed. Appx. 141; 
No. 09–733. Young v. Holder, Attorney General. C. A. 

5th Cir. Reported below: 344 Fed. Appx. 944; and 
No. 09–955. Alexis v. Holder, Attorney General. C. A. 

5th Cir. Reported below: 354 Fed. Appx. 62. Certiorari 
granted, judgments vacated, and cases remanded for further con
sideration in light of Carachuri-Rosendo v. Holder, 560 U. S. 563 
(2010). 

No. 09–5373. Melson v. Allen, Commissioner, Alabama 
Department of Corrections. C. A. 11th Cir. Petition for re
hearing granted. Order entered October 5, 2009 [558 U. S. 900], 
denying petition for writ of certiorari vacated. Motion of peti
tioner for leave to proceed in forma pauperis granted. Certio
rari granted, judgment vacated, and case remanded for further 
consideration in light of Holland v. Florida, 560 U. S. 631 (2010). 
Reported below: 548 F. 3d 993. 

No. 09–5386. Fernandez v. Holder, Attorney General. 
C. A. 7th Cir.	 Reported below: 544 F. 3d 862; 

No. 09–8003. Watson v. United States. C. A. 4th Cir. Re
ported below: 336 Fed. Appx. 363; 

1001 
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1002	 OCTOBER TERM, 2009 

June 21, 2010	 561 U. S. 

No. 09–8235. Garza-Gonzalez v. United States (Reported 
below: 333 Fed. Appx. 893); and Mejia-Portillo v. United 
States (348 Fed. Appx. 990). C. A. 5th Cir.; 

No. 09–8474. De Jesus Rodriguez v. United States (Re
ported below: 348 Fed. Appx. 960); and Mendoza-Delgado v. 
United States. C. A. 5th Cir.; 

No. 09–8822. Garbutt v. Holder, Attorney General. 
C. A. 7th Cir.	 Reported below: 351 Fed. Appx. 106; 

No. 09–8935. Alvarez v. Holder, Attorney General. 
C. A. 7th Cir.; 

No. 09–9041. Lopez-Mendoza v. Holder, Attorney Gen

eral.	 C. A. 7th Cir.; 
No. 09–9049. Beckford v. Holder, Attorney General. 

C. A. 7th Cir.; 
No. 09–9071. Rodriguez-Diaz v. Holder, Attorney Gen

eral. C. A. 7th Cir.; 
No. 09–9146. Ramirez-Solis v. Holder, Attorney Gen

eral. C. A. 7th Cir.; 
No. 09–9351. Williams v. United States. C. A. 4th Cir. 

Reported below: 353 Fed. Appx. 839; 
No. 09–9611. Smith v. United States. C. A. 4th Cir. Re

ported below: 354 Fed. Appx. 830; and 
No. 09–9647. Reyes-Hobbs v. United States (Reported 

below: 366 Fed. Appx. 511); Perez-Padron v. United States; 
and Reyes v. United States (357 Fed. Appx. 596). C. A. 5th 
Cir. Motions of petitioners for leave to proceed in forma pau
peris granted. Certiorari granted, judgments vacated, and cases 
remanded for further consideration in light of Carachuri-Rosendo 
v. Holder, 560 U. S. 563 (2010). 

No. 09–5776. Whitfield v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir.; and 

No. 09–7493. Ford v. McNeil, Secretary, Florida Depart

ment of Corrections, et al. C. A. 11th Cir. Motions of peti
tioners for leave to proceed in forma pauperis granted. Certio
rari granted, judgments vacated, and cases remanded for further 
consideration in light of Holland v. Florida, 560 U. S. 631 (2010). 

No. 09–8640. Fu Sheng Kuo et al. v. United States. 
C. A. 9th Cir. Motion of petitioner for leave to proceed in forma 
pauperis granted. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of Dolan v. 
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United States, 560 U. S. 605 (2010). Reported below: 588 F. 3d 
729. 

No. 09–8859. Ryals v. United States. C. A. 7th Cir. Mo
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded to the 
Court of Appeals for the Seventh Circuit for further consideration 
in light of that court’s en banc opinion in United States v. Corner, 
598 F. 3d 411 (2010). Reported below: 351 Fed. Appx. 102. 

No. 09–8915. Williamson v. United States. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re
manded for further consideration in light of the position asserted 
by the Acting Solicitor General in his brief for the United States 
filed May 21, 2010. The Chief Justice, Justice Scalia, Jus

tice Thomas, and Justice Alito dissent for the reasons stated 
in Nunez v. United States, 554 U. S. 911, 912 (2008) (Scalia, J., 
dissenting). Reported below: 337 Fed. Appx. 288. 

Certiorari Dismissed 

No. 09–10467. Asemani v. Chronister et al. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. Reported below: 371 Fed. 
Appx. 392. 

Miscellaneous Orders 

No. D–2464. In re Disbarment of Aragon. Disbarment 
entered. [For earlier order herein, see 559 U. S. 968.] 

No. D–2470. In re Discipline of Martin. Timothy John 
Martin, of Lakewood, Colo., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 
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No. D–2471. In re Discipline of Isaac. John L. Isaac, of 
Parker, Colo., is suspended from the practice of law in this Court, 
and a rule will issue, returnable within 40 days, requiring him to 
show cause why he should not be disbarred from the practice of 
law in this Court. 

No. D–2472. In re Discipline of Rozan. Steven Jay Rozan, 
of Houston, Tex., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2473. In re Discipline of Amato. Jacob J. Amato, 
Jr., of Gretna, La., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. 09M103. McCaffery v. Hornbeak, Warden; 
No. 09M104. Vulpis v. Florida; and 
No. 09M105. Brunkhorst v. Pierce, Warden. Motions to 

direct the Clerk to file petitions for writs of certiorari out of 
time denied. 

No. 09M106. Sealed Petitioner v. United States. Motion 
for leave to file petition for writ of certiorari under seal with 
redacted copies for the public record granted. 

No. 09–1444. In re Anderson et al. Motion of petitioners 
to expedite consideration of petition for writ of mandamus denied. 

No. 09–8802. Spuck v. McVey, Chairwoman, Pennsylvania 
Board of Probation and Parole, et al. C. A. 3d Cir. Mo
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [559 U. S. 1034] denied. 

No. 09–9332. Robenson v. Haszinger. Sup. Ct. Fla. Mo
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [559 U. S. 1104] denied. 

No. 09–10505. Shahin v. Delaware Department of Fi

nance. C. A. 3d Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied. Petitioner is allowed until July 12, 
2010, within which to pay the docketing fee required by Rule 
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38(a) and to submit a petition in compliance with Rule 33.1 of the 
Rules of this Court. 

No. 09–11024. In re Hollihan; 
No. 09–11050. In re McGhee-Bey; and 
No. 09–11059. In re Cutaia. Petitions for writs of habeas 

corpus denied. 

No. 09–10292. In re Raynor; 
No. 09–10805. In re Smith; and 
No. 09–10809. In re Granda. Petitions for writs of manda

mus denied. 

Certiorari Granted 

No. 09–329. Chase Bank USA, N. A. v. McCoy, Individu

ally and on Behalf of All Others Similarly Situated. 
C. A. 9th Cir. Certiorari granted. Reported below: 559 F. 3d 
963. 

No. 09–529. Virginia Office for Protection and Advo

cacy v. Reinhard, Commissioner, Virginia Department of 
Behavioral Health and Developmental Services, et al. 
C. A. 4th Cir. Certiorari granted. Reported below: 568 F. 3d 
110. 

No. 09–996. Walker, Warden, et al. v. Martin. C. A. 9th 
Cir. Motion of respondent for leave to proceed in forma pau
peris granted. Certiorari granted. Reported below: 357 Fed. 
Appx. 793. 

Certiorari Denied 

No. 09–654. Ortho Biotech Products, L. P. v. United 
States ex rel. Duxbury. C. A. 1st Cir. Certiorari denied. 
Reported below: 579 F. 3d 13. 

No. 09–875. Raff v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 09–935. Shorter v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 356 Fed. Appx. 660. 

No. 09–949. Matsuo et al. v. United States et al. C. A. 
9th Cir. Certiorari denied. Reported below: 586 F. 3d 1180. 
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No. 09–1065. United States ex rel. Hopper et al. v. Sol

vay Pharmaceuticals, Inc., et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 588 F. 3d 1318. 

No. 09–1116. 573 Jackson Avenue Realty Corp. v. NYCTL 
1999–1 Trust et al. Ct. App. N. Y. Certiorari denied. Re
ported below: 13 N. Y. 3d 573, 921 N. E. 2d 195. 

No. 09–1124. Guevara Mendoza, Individually and as Sur

viving Father of Guevara Rodriguez, Deceased, et al. v. 
Bridgestone Firestone North American Tire, LLC, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 591 F. 3d 406. 

No. 09–1127. R. R., by His Next Friend E. R. v. El Paso 
Independent School District. C. A. 5th Cir. Certiorari de
nied. Reported below: 591 F. 3d 417. 

No. 09–1140. Bank of Guam v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 578 F. 3d 1318. 

No. 09–1146. Yuma Anesthesia Medical Services LLC v. 
Fleming. C. A. 9th Cir. Certiorari denied. Reported below: 
587 F. 3d 938. 

No. 09–1204. City of Milwaukee Post No. 2874 Veterans 
of Foreign Wars of the United States v. Redevelopment 
Authority of the City of Milwaukee. Sup. Ct. Wis. Cer
tiorari denied. Reported below: 319 Wis. 2d 553, 768 N. W. 
2d 749. 

No. 09–1245. Horita v. Kauai Island Utility Cooperative. 
C. A. 9th Cir. Certiorari denied. Reported below: 352 Fed. 
Appx. 194. 

No. 09–1253. Giles v. Wal-Mart Distribution Center. 
C. A. 11th Cir. Certiorari denied. Reported below: 359 Fed. 
Appx. 91. 

No. 09–1256. Corboy et al. v. Bennett, Attorney Gen

eral of Hawaii, et al. Sup. Ct. Haw. Certiorari denied. 

No. 09–1257. Lessard et al. v. Velsicol Chemical Corp. 
Ct. App. Tex., 13th Dist. Certiorari denied. 

No. 09–1258. Long Beach Mortgage Co. v. Evans, as Re

ceiver for TLC America, Inc. Ct. App. Tex., 5th Dist. Cer
tiorari denied. Reported below: 284 S. W. 3d 406. 
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No. 09–1260. Mohamed et al. v. Daud et al. C. A. 8th Cir. 
Certiorari denied. 

No. 09–1261. Anderson v. AMR, Parent of American Air

lines, Inc., et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 348 Fed. Appx. 322. 

No. 09–1268. Fonticoba v. Georgia. Ct. App. Ga. Certio
rari denied. Reported below: 299 Ga. App. XXIII. 

No. 09–1276. Quigley v. Esquire Deposition Services, 
LLC. Super. Ct. N. J., App. Div. Certiorari denied. Reported 
below: 409 N. J. Super. 69, 975 A. 2d 1042. 

No. 09–1280. Baragona et al. v. Kuwait Gulf Link Trans

portation Co. C. A. 11th Cir. Certiorari denied. Reported 
below: 594 F. 3d 852. 

No. 09–1283. Lahr v. National Transportation Safety 
Board et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 569 F. 3d 964. 

No. 09–1291. Capaci v. Folmar Kenner, LLC. Sup. Ct. Ala. 
Certiorari denied. Reported below: 43 So. 3d 1234. 

No. 09–1297. Hassan v. Napolitano, Secretary of Home

land Security, et al. C. A. 9th Cir. Certiorari denied. Re
ported below: 593 F. 3d 785. 

No. 09–1307. Madani et al. v. Shell Oil Co. et al. C. A. 
9th Cir. Certiorari denied. Reported below: 357 Fed. Appx. 158. 

No. 09–1308. Martin Marietta Materials, Inc., et al. v. 
City of Greenwood, Missouri. Ct. App. Mo., Western Dist. 
Certiorari denied. Reported below: 299 S. W. 3d 606. 

No. 09–1312. Portnoy et ux. v. United States et al. 
C. A. 9th Cir. Certiorari denied. 

No. 09–1316. Brown, Sheriff, Tippecanoe County, Indi

ana v. Olson. C. A. 7th Cir. Certiorari denied. Reported 
below: 594 F. 3d 577. 

No. 09–1326. Kim v. Parker et al. C. A. 7th Cir. Certio
rari denied. Reported below: 373 Fed. Appx. 606. 
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No. 09–1344. Fischer v. Wisconsin. Sup. Ct. Wis. Certio
rari denied. Reported below: 322 Wis. 2d 265, 778 N. W. 2d 629. 

No. 09–1347. Harper v. United Services Automobile 
Assn. Sup. Ct. Fla. Certiorari denied. 

No. 09–1350. Seguin v. Circuit Court of Virginia, Fair

fax County, et al. Sup. Ct. Va. Certiorari denied. 

No. 09–1357. Marshall v. Washington State Bar Assn. 
Sup. Ct. Wash. Certiorari denied. Reported below: 167 Wash. 
2d 51, 217 P. 3d 291. 

No. 09–1388. Harper v. United Services Automobile 
Assn. (two judgments). Dist. Ct. App. Fla., 5th Dist. Certio
rari denied. 

No. 09–1393. Endicott v. Icicle Seafoods, Inc. Sup. Ct. 
Wash. Certiorari denied. Reported below: 167 Wash. 2d 873, 
224 P. 3d 761. 

No. 09–1408. Miller v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 69 M. J. 43. 

No. 09–1410. Gebhart et ux. v. Securities and Exchange 
Commission. C. A. 9th Cir. Certiorari denied. Reported 
below: 595 F. 3d 1034. 

No. 09–6760. Balentine v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 569 F. 3d 801. 

No. 09–7117. Adams v. Thaler, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 09–7374. Moss v. United States. C. A. 7th Cir. Certio
rari denied. 

No. 09–7395. Collins v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 09–7405. Sanders, aka Brown, aka McKinney v. 
United States. C. A. 4th Cir. Certiorari denied. Reported 
below: 315 Fed. Appx. 458. 

No. 09–7441. Lloyd v. United States. C. A. 8th Cir. Cer
tiorari denied. 
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No. 09–7445. Williams v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 575 F. 3d 1075. 

No. 09–7495. Graham v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 340 Fed. Appx. 557. 

No. 09–7604. Benson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 329 Fed. Appx. 37. 

No. 09–7690. Jordan v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 332 Fed. Appx. 91. 

No. 09–7768. Bashford v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 341 Fed. Appx. 910. 

No. 09–7825. Newell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 341 Fed. Appx. 903. 

No. 09–7855. Bryan v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 09–7963. Wilson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 327 Fed. Appx. 150. 

No. 09–8081. Mitchell, aka Jones v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 341 Fed. Appx. 897. 

No. 09–8088. Mass v. United States. C. A. 11th Cir. Cer
tiorari denied. 

No. 09–8159. Hightower v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 346 Fed. Appx. 377. 

No. 09–8162. Velez v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 344 Fed. Appx. 550. 

No. 09–8214. Lance et al. v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 344 Fed. Appx. 285. 

No. 09–8225. Peralta v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 345 Fed. Appx. 794. 

No. 09–8245. Castro v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 345 Fed. Appx. 846. 

No. 09–8249. Porter v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 09–8297. Clark v. United States. C. A. 11th Cir. Cer
tiorari denied. Reported below: 346 Fed. Appx. 428. 

No. 09–8566. Caldwell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 332 Fed. Appx. 105. 

No. 09–8585. Pitts, aka Sanders v. United States. C. A. 
7th Cir. Certiorari denied. Reported below: 348 Fed. Appx. 174. 

No. 09–8616. Ishmael v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 347 Fed. Appx. 539. 

No. 09–8642. Malone v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 349 Fed. Appx. 121. 

No. 09–8644. Joseph v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 334 Fed. Appx. 715. 

No. 09–8691. Scaife v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 333 Fed. Appx. 153. 

No. 09–8706. Story v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 334 Fed. Appx. 710. 

No. 09–8708. Parker v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 334 Fed. Appx. 709. 

No. 09–8709. Thomas v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 333 Fed. Appx. 885. 

No. 09–8729. Parker v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 334 Fed. Appx. 713. 

No. 09–8730. Nelson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 349 Fed. Appx. 924. 

No. 09–8734. Smith v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 348 Fed. Appx. 199. 

No. 09–8741. Bell v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 334 Fed. Appx. 714. 

No. 09–8751. Lighten v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 334 Fed. Appx. 713. 

No. 09–8752. Jones v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 348 Fed. Appx. 989. 
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No. 09–8762. Heard v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 334 Fed. Appx. 712. 

No. 09–8879. Watson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 582 F. 3d 974. 

No. 09–8939. Evans v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 587 F. 3d 667. 

No. 09–9007. Thomas v. Carroll, Warden, et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 581 F. 3d 118. 

No. 09–9197. Patillar v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 595 F. 3d 1138. 

No. 09–9243. Taylor v. Roper, Superintendent, Potosi 
Correctional Center. C. A. 8th Cir. Certiorari denied. Re
ported below: 577 F. 3d 848. 

No. 09–9248. Hall v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 359 Fed. Appx. 674. 

No. 09–9311. Bullock v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 09–9357. Barner v. United States. C. A. 3d Cir. Cer
tiorari denied. Reported below: 350 Fed. Appx. 678. 

No. 09–9371. Coffey v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 350 Fed. Appx. 85. 

No. 09–9453. Geralds v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 338 Fed. Appx. 557. 

No. 09–9488. Jennings v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 355 Fed. Appx. 292. 

No. 09–9494. Pugh v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 358 Fed. Appx. 718. 

No. 09–9599. Cartwright v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 09–9609. Mims v. United States. C. A. 5th Cir. Certio
rari denied. 

No. 09–9658. Layton v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 356 Fed. Appx. 286. 
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No. 09–9702. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 581 F. 3d 1310. 

No. 09–9706. Pride v. South Carolina. Ct. App. S. C. 
Certiorari denied. 

No. 09–9738. Sims v. United States. C. A. 1st Cir. Certio
rari denied. 

No. 09–9868. Deglace v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 353 Fed. Appx. 310. 

No. 09–9901. Murphy v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 550. 

No. 09–10105. Bolden v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 359 Fed. Appx. 66. 

No. 09–10214. Lambert v. McNeil, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 09–10224. Villarreal v. United States District 
Court for the Western District of Michigan. C. A. 6th 
Cir. Certiorari denied. 

No. 09–10237. Garland v. Garland. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 09–10238. Anderson v. California. Sup. Ct. Cal. Cer
tiorari denied. 

No. 09–10242. Getz v. Taylor et al. Sup. Ct. Del. Certio
rari denied. Reported below: 986 A. 2d 1164. 

No. 09–10243. Hawthorne v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 358 Fed. Appx. 595. 

No. 09–10251. Divine v. Michael, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 09–10253. McQueen v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. 

No. 09–10255. Jones v. King, Superintendent, South Mis

sissippi Correctional Institution. C. A. 5th Cir. Certiorari 
denied. Reported below: 360 Fed. Appx. 569. 
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No. 09–10260. Reaves v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 23 So. 3d 729. 

No. 09–10267. Willis v. McNeil, Secretary, Florida De

partment of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 09–10271. Clarke v. Lempke, Superintendent, Five 
Points Correctional Facility, et al. C. A. 2d Cir. Certio
rari denied. 

No. 09–10273. Eason v. Louisiana. Ct. App. La., 2d Cir. 
Certiorari denied. Reported below: 3 So. 3d 685. 

No. 09–10282. Perigo v. Embry, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 356 Fed. Appx. 206. 

No. 09–10285. Collado v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 19 So. 3d 995. 

No. 09–10288. Colbert v. Knowles, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 361 Fed. Appx. 831. 

No. 09–10294. Sell v. JP Morgan Chase Bank NA et al. 
C. A. 6th Cir. Certiorari denied. 

No. 09–10295. Burns v. Epps, Commissioner, Mississippi 
Department of Corrections. C. A. 5th Cir. Certiorari de
nied. Reported below: 342 Fed. Appx. 937. 

No. 09–10299. Maldonado v. Thaler, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 09–10304. Washington v. New York State Depart

ment of State et al. C. A. 3d Cir. Certiorari denied. Re
ported below: 206 Fed. Appx. 127. 

No. 09–10305. Ysais v. Ysais. C. A. 10th Cir. Certiorari de
nied. Reported below: 372 Fed. Appx. 843. 

No. 09–10311. Young v. Varano, Superintendent, State 
Correctional Institution at Coal Township, et al. C. A. 
3d Cir. Certiorari denied. 

No. 09–10312. Vick v. McKinnie et al. C. A. 6th Cir. Cer
tiorari denied. 
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No. 09–10313. Patterson v. Ryan, Director, Arizona De

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 365 Fed. Appx. 46. 

No. 09–10318. Brooks v. Texas. Ct. Crim. App. Tex. Cer
tiorari denied. 

No. 09–10322. Jones v. Wainwright. C. A. 9th Cir. Certio
rari denied. Reported below: 333 Fed. Appx. 317. 

No. 09–10324. Clements v. Clarke, Commissioner, Massa

chusetts Department of Correction. C. A. 1st Cir. Certio
rari denied. Reported below: 592 F. 3d 45. 

No. 09–10327. Davis et al. v. Hobbs, Interim Director, 
Arkansas Department of Correction. C. A. 8th Cir. Cer
tiorari denied. Reported below: 604 F. 3d 580. 

No. 09–10328. Perry v. Thaler, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. Reported below: 354 
Fed. Appx. 201. 

No. 09–10335. Martinez v. Knowles, Warden. C. A. 9th 
Cir. Certiorari denied. Reported below: 359 Fed. Appx. 732. 

No. 09–10378. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 356 Fed. Appx. 912. 

No. 09–10394. Elam v. Illinois. App. Ct. Ill., 1st Dist. Cer
tiorari denied. Reported below: 387 Ill. App. 3d 1177, 981 N. E. 
2d 536. 

No. 09–10395. Bellamy v. Horry County School District. 
C. A. 4th Cir. Certiorari denied. Reported below: 352 Fed. 
Appx. 776. 

No. 09–10403. Jones v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 356 Fed. Appx. 913. 

No. 09–10416. Knight v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 393 Ill. App. 3d 1102, 985 
N. E. 2d 724. 

No. 09–10429. Chase v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 354 Fed. Appx. 795. 
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No. 09–10437. Guillory v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 360 Fed. Appx. 585. 

No. 09–10439. Gray v. Bergeron, Superintendent, Old 
Colony Correctional Center. C. A. 1st Cir. Certiorari de
nied. Reported below: 592 F. 3d 296. 

No. 09–10450. Roberson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 361 Fed. Appx. 988. 

No. 09–10466. Alexander v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 340 Fed. Appx. 937. 

No. 09–10468. Bravo v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 391 Ill. App. 3d 1115, 982 
N. E. 2d 986. 

No. 09–10492. Washington v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 584 F. 3d 693. 

No. 09–10535. Olba v. Unger, Superintendent, Wyoming 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 09–10555. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 357 Fed. Appx. 540. 

No. 09–10576. Akhtar v. Knowles, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 373 Fed. Appx. 727. 

No. 09–10582. Flowers v. Hobbs, Interim Director, Ar

kansas Department of Correction. C. A. 8th Cir. Certio
rari denied. Reported below: 585 F. 3d 413. 

No. 09–10592. Martin v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 596 F. 3d 284. 

No. 09–10611. Ramirez v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 357 Fed. Appx. 925. 

No. 09–10612. Statin v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 492. 

No. 09–10641. Norman v. Ohio. Ct. App. Ohio, 4th App. Dist. 
Certiorari denied. Reported below: 2009-Ohio-5458. 

No. 09–10648. Smith v. United States et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 394. 
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No. 09–10649. Bowman v. Milyard, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 397. 

No. 09–10672. Jones v. Britten. C. A. 8th Cir. Certiorari 
denied. 

No. 09–10694. Tyson v. Beard, Secretary, Pennsylvania 
Department of Corrections, et al. C. A. 3d Cir. Certiorari 
denied. Reported below: 345 Fed. Appx. 744. 

No. 09–10787. Hatches v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 356 Fed. Appx. 659. 

No. 09–10811. Gross v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 357 Fed. Appx. 514. 

No. 09–10812. Harris v. United States. C. A. 3d Cir. Cer
tiorari denied. 

No. 09–10813. Haughton v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 09–10824. Bloom v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 366 Fed. Appx. 285. 

No. 09–10827. Mull v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 365 Fed. Appx. 723. 

No. 09–10843. Childers v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 409. 

No. 09–10844. Dennis v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 591. 

No. 09–10845. Carter v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 136. 

No. 09–10846. Cruz-Miranda v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 365 Fed. Appx. 581. 

No. 09–10849. Thomas v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 195. 

No. 09–10850. Stewart v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 33. 

No. 09–10856. Aljabri v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 363 Fed. Appx. 403. 
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No. 09–10860. Cotton v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 566. 

No. 09–10861. Moraida-Rodriguez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 367 Fed. Appx. 502. 

No. 09–10867. Henderson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 595 F. 3d 1198. 

No. 09–10869. Hampton v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 803. 

No. 09–10873. Taylor v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 596 F. 3d 373. 

No. 09–10879. Getachew v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 931. 

No. 09–10880. Galarza-Ramos, aka Galarza v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 367 
Fed. Appx. 503. 

No. 09–10883. L. G. H. v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 361 Fed. Appx. 776. 

No. 09–10889. Harrison, aka Green v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 350 Fed. 
Appx. 954. 

No. 09–10894. Carrillo-Diaz v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 361 Fed. Appx. 707. 

No. 09–10898. Avila v. United States. C. A. 5th Cir. Cer
tiorari denied. 

No. 09–10902. McNeill v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 420. 

No. 09–10908. Golding v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 208. 

No. 09–10910. Shields v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 691. 

No. 09–10912. Pena-Gomez v. United States. C. A. 5th Cir. 
Certiorari denied. 
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No. 09–10913. Charles v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 532. 

No. 09–10917. Gonzalez-Lopez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 357 Fed. Appx. 581. 

No. 09–10918. Haynes v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 354 Fed. Appx. 763. 

No. 09–10921. Granda v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 346 Fed. Appx. 524. 

No. 09–10926. Casey v. United States. C. A. 4th Cir. Cer
tiorari denied. Reported below: 363 Fed. Appx. 238. 

No. 09–10930. Grice v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 335 Fed. Appx. 924. 

No. 09–10934. Castro v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 229. 

No. 09–10942. Mallard v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 09–10944. Walker v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 236. 

No. 09–10947. Fisher v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 543. 

No. 09–10949. Blackwell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 370 Fed. Appx. 413. 

No. 09–10955. Hamani, aka Clemons v. United States. 
C. A. 3d Cir. Certiorari denied. 

No. 09–10956. Greenhill v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 09–10957. Everhart v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 455. 

No. 09–10961. Cottle v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 355 Fed. Appx. 18. 

No. 09–10962. LaBoy v. United States. C. A. 1st Cir. Cer
tiorari denied. 
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No. 09–10963. Jose-Milan v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 09–10969. Tath v. United States. C. A. 9th Cir. Cer
tiorari denied. Reported below: 370 Fed. Appx. 799. 

No. 09–10971. Battle v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 560. 

No. 09–10972. Aguilar-Aguilar v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 365 Fed. Appx. 612. 

No. 09–1123. Wyeth LLC et al. v. Scroggin. C. A. 8th 
Cir. Certiorari denied. The Chief Justice took no part in the 
consideration or decision of this petition. Reported below: 586 
F. 3d 547. 

No. 09–7596. Lopez v. United States. C. A. 2d Cir. Cer
tiorari denied. Justice Sotomayor took no part in the consid
eration or decision of this petition. Reported below: 326 Fed. 
Appx. 48. 

No. 09–9411. Thomas v. United States. C. A. 2d Cir. Cer
tiorari denied. Justice Sotomayor took no part in the consid
eration or decision of this petition. Reported below: 361 Fed. 
Appx. 174. 

No. 09–10320. Tafari v. Annetts et al. C. A. 2d Cir. Cer
tiorari denied. Justice Sotomayor took no part in the consid
eration or decision of this petition. Reported below: 363 Fed. 
Appx. 80. 

No. 09–10343. McDavis v. Varano, Superintendent, State 
Correctional Institution at Coal Township, et al. C. A. 
3d Cir. Certiorari before judgment denied. 

No. 09–10906. Guzman v. United States; and 
No. 09–10907. Hall v. United States. C. A. 2d Cir. Cer

tiorari denied. Justice Sotomayor took no part in the consider
ation or decision of these petitions. Reported below: 591 F. 3d 83. 

Rehearing Granted. (See No. 09–5373, supra.) 

Rehearing Denied 

No. 09–790. Zagorski v. Bell, Warden, 559 U. S. 1068; 
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No. 09–1037. Wilson v. Robert J. Adams & Associates, 559 
U. S. 1092; 

No. 09–1135. Krieg v. Dawson, Judge, United States Dis

trict Court for the District of Nevada, et al., 559 U. S. 
1093; 

No. 09–7010. Cain v. United States, 558 U. S. 1033; 
No. 09–8952. Nunez v. McNeil, Secretary, Florida De

partment of Corrections, et al., 559 U. S. 1052; 
No. 09–8992. Barber v. Federal Bureau of Investigation 

et al., 559 U. S. 1073; 
No. 09–9026. Miller v. Thaler, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion, 559 U. S. 1073; 
No. 09–9179. Spuck v. Ridge et al., 559 U. S. 1095; 
No. 09–9293. Mannix v. Madigan et al., 559 U. S. 1096; 
No. 09–9530. Chambers v. Ohio, 559 U. S. 1098; 
No. 09–9587. Johnson v. Florida, 559 U. S. 1098; 
No. 09–9843. Tsosie v. Arizona et al., 559 U. S. 1101; and 
No. 09–9867. In re Chronister, 559 U. S. 1066. Petitions 

for rehearing denied. 

No. 09–999. Mallery et al. v. NBC Universal, Inc., 
et al., 559 U. S. 1101. Petition for rehearing denied. Justice 
Sotomayor took no part in the consideration or decision of this 
petition. 

No. 09–1016. Simonelli v. University of California at 
Berkeley et al., 559 U. S. 1102. Petition for rehearing denied. 
Justice Breyer took no part in the consideration or decision of 
this petition. 

June 24, 2010 

Dismissal Under Rule 46 

No. 09–758. Cobell et al. v. Salazar, Secretary of the 
Interior, et al. C. A. D. C. Cir. Certiorari dismissed under 
this Court’s Rule 46. Reported below: 573 F. 3d 808. 

June 28, 2010 
Affirmed on Appeal 

No. 09–1318. Henderson v. Sony Pictures et al. C. A. 
9th Cir. Because the Court lacks a quorum, 28 U. S. C. § 1, and 
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since the only qualified Justice is of the opinion that the case 
cannot be heard and determined at the next Term of the Court, 
the judgment is affirmed under 28 U. S. C. § 2109, which provides 
that under these circumstances “the court shall enter its order 
affirming the judgment of the court from which the case was 
brought for review with the same effect as upon affirmance by an 
equally divided court.” The Chief Justice, Justice Stevens, 
Justice Scalia, Justice Kennedy, Justice Thomas, Justice 
Ginsburg, Justice Breyer, and Justice Alito took no part in 
the consideration or decision of this petition. 

Certiorari Granted—Vacated and Remanded 

No. 09–213. Northeastern Land Services, Ltd., dba NLS 
Group v. National Labor Relations Board. C. A. 1st Cir. 
Reported below: 560 F. 3d 36; and 

No. 09–328. Snell Island Skilled Nursing Facility, LLC, 
dba Shore Acres Rehabilitation and Nursing Center, 
LLC, et al. v. National Labor Relations Board. C. A. 2d 
Cir. Reported below: 568 F. 3d 410. Certiorari granted, judg
ments vacated, and cases remanded for further consideration in 
light of New Process Steel, L. P. v. NLRB, 560 U. S. 674 (2010). 

No. 09–787. Union Pacific Railroad Co. v. Sompo Japan 
Insurance Company of America et al. (two judgments). 
C. A. 2d Cir. Certiorari granted, judgments vacated, and case 
remanded for further consideration in light of Kawasaki Kisen 
Kaisha Ltd. v. Regal-Beloit Corp., ante, p. 89. Justice Soto-

mayor took no part in the consideration or decision of this peti
tion. Reported below: 341 Fed. Appx. 706 (first judgment) and 
707 (second judgment). 

No. 09–9751. Cantu Chapa v. United States. C. A. 5th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re
manded for further consideration in light of Padilla v. Kentucky, 
559 U. S. 356 (2010). Reported below: 354 Fed. Appx. 203. 

Certiorari Dismissed 

No. 09–10460. Taylor v. Degrott et al. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
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is directed not to accept any further petitions in noncriminal mat
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

No. 09–10504. Schrader v. New Mexico et al. C. A. 10th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. 
Reported below: 361 Fed. Appx. 971. 

No. 09–10712. Waterfield v. Florida. Sup. Ct. Fla. Mo
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. Reported below: 36 So. 3d 86. 

No. 09–10808. Franklin v. Chatterton et al. C. A. 9th 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. 
Reported below: 358 Fed. Appx. 970. 

No. 09–10970. Raitport v. United States et al. C. A. 2d 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 09–11052. Powell v. Keller et al. C. A. 4th Cir. Mo
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. Reported 
below: 367 Fed. Appx. 402. 

Miscellaneous Orders 

No. 09M107. Hooks v. Bergeron, Superintendent, Old 
Colony Correctional Center; 

No. 09M108. Williams v. Gonzalez et al.; 
No. 09M110. Lowery v. Strength, Sheriff, Richmond 

County, Georgia, et al.; and 
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No. 09M111. Byler v. Weisner. Motions to direct the Clerk 
to file petitions for writs of certiorari out of time denied. 

No. 09M109. Young v. Intel Corp. et al. Motion to direct 
the Clerk to file petition for writ of certiorari out of time denied. 
The Chief Justice took no part in the consideration or decision 
of this motion. 

No. 09–797. Rodearmel v. Clinton, Secretary of State, 
et al., 560 U. S. 950. Motion of appellant to vacate and re
mand denied. 

No. 09–868. Wall, Director, Rhode Island Department 
of Corrections v. Kholi. C. A. 1st Cir. [Certiorari granted, 
560 U. S. 903.] Motion of respondent for appointment of counsel 
granted. Judith H. Mizner, Esq., of Boston, Mass., is appointed 
to serve as counsel for respondent in this case. 

No. 09–1159. Board of Trustees of Leland Stanford 
University v. Roche Molecular Systems, Inc., et al. C. A. 
Fed. Cir. The Solicitor General is invited to file a brief in this 
case expressing the views of the United States. 

No. 09–10916. Heghmann v. Geithner, Secretary of the 
Treasury, et al. C. A. 2d Cir.; and 

No. 09–10968. Po Kee Wong v. United States. C. A. Fed. 
Cir. Motions of petitioners for leave to proceed in forma pau
peris denied. Petitioners are allowed until July 19, 2010, within 
which to pay the docketing fees required by Rule 38(a) and to 
submit petitions in compliance with Rule 33.1 of the Rules of 
this Court. 

No. 09–11202. Sedaghaty v. United States District Court 
for the District of Oregon et al. C. A. 9th Cir. Motion of 
petitioner to expedite consideration of petition for writ of certio
rari denied. 

No. 09–11143. In re Bush; and 
No. 09–11178. In re Lenoir. Petitions for writs of habeas 

corpus denied. 

No. 09–9861. In re Bansal; 
No. 09–10381. In re Wilkins; 
No. 09–10676. In re Torrence; and 
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No. 09–11036. In re Robinson. Petitions for writs of manda
mus denied. 

No. 09–10456. In re Rivas. Motion of petitioner for leave to 
proceed in forma pauperis denied, and petition for writ of manda
mus dismissed. See this Court’s Rule 39.8. 

Certiorari Granted 

No. 09–115. Chamber of Commerce of the United States 
of America et al. v. Whiting et al. C. A. 9th Cir. Certio
rari granted. Reported below: 558 F. 3d 856. 

No. 09–525. Janus Capital Group, Inc., et al. v. First 
Derivative Traders. C. A. 4th Cir. Certiorari granted. Re
ported below: 566 F. 3d 111. 

No. 09–1036. Henderson v. Shinseki, Secretary of Veter

ans Affairs. C. A. Fed. Cir. Certiorari granted. Reported 
below: 589 F. 3d 1201. 

No. 09–1163. Milner v. Department of the Navy. C. A. 
9th Cir. Certiorari granted. Reported below: 575 F. 3d 959. 

No. 09–804. CIGNA Corp. et al. v. Amara et al., Individu

ally and on Behalf of All Others Similarly Situated. 
C. A. 2d Cir. Certiorari granted. Justice Sotomayor took no 
part in the consideration or decision of this petition. Reported 
below: 348 Fed. Appx. 627. 

No. 09–6822. Pepper v. United States. C. A. 8th Cir. Mo
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted. Reported below: 570 F. 3d 958. 

Certiorari Denied 

No. 08–1515. Golden Gate Restaurant Assn. v. City and 
County of San Francisco, California, et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 546 F. 3d 639. 

No. 09–1. Holy See v. Doe. C. A. 9th Cir. Certiorari de
nied. Reported below: 557 F. 3d 1066. 

No. 09–377. National Labor Relations Board v. Laurel 
Baye Healthcare of Lake Lanier, Inc. C. A. D. C. Cir. 
Certiorari denied. Reported below: 564 F. 3d 469. 
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No. 09–683. Carmichael, Individually and as Guardian 
for Carmichael v. Kellogg, Brown & Root Service, Inc., 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 572 
F. 3d 1271. 

No. 09–840. Hardie’s Fruit & Vegetable Co.-South, LP v. 
United States. C. A. Fed. Cir. Certiorari denied. Reported 
below: 363 Fed. Appx. 741. 

No. 09–870. Armstrong et al. v. Commonwealth of the 
Northern Mariana Islands et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 576 F. 3d 950. 

No. 09–942. Cortez-Urquilla v. Holder, Attorney Gen

eral. C. A. 5th Cir. Certiorari denied. 

No. 09–976. Philip Morris USA Inc., fka Philip Morris, 
Inc. v. United States et al.; 

No. 09–977. R. J. Reynolds Tobacco Co. et al. v. United 
States et al.; 

No. 09–978. United States v. Philip Morris USA Inc.; 
No. 09–979. Altria Group, Inc. v. United States et al.; 
No. 09–980. British American Tobacco (Investments) 

Ltd. v. United States et al.; 
No. 09–994. Tobacco-Free Kids Action Fund et al. v. 

Philip Morris USA Inc.; and 
No. 09–1012. Lorillard Tobacco Co. v. United States 

et al. C. A. D. C. Cir. Certiorari denied. Reported below: 
566 F. 3d 1095. 

No. 09–1014. Stolaj et ux. v. Holder, Attorney General. 
C. A. 6th Cir. Certiorari denied. Reported below: 577 F. 3d 651. 

No. 09–1051. Oglala Sioux Tribe of the Pine Ridge In

dian Reservation v. United States Army Corps of Engi

neers et al. C. A. D. C. Cir. Certiorari denied. Reported 
below: 570 F. 3d 327. 

No. 09–1131. Morgan et al. v. Plano Independent School 
District et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 589 F. 3d 740. 

No. 09–1161. US Bank National Assn. ND et al. v. Thomas 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 575 
F. 3d 794. 
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No. 09–1164. Norfolk Dredging Co. v. Misener Marine 
Construction, Inc., et al. C. A. 11th Cir. Certiorari denied. 
Reported below: 594 F. 3d 832. 

No. 09–1172. Arctic Slope Native Assn., Ltd. v. Sebelius, 
Secretary of Health and Human Services. C. A. Fed. Cir. 
Certiorari denied. Reported below: 583 F. 3d 785. 

No. 09–1176. Pirate Investor LLC et al. v. Securities 
and Exchange Commission. C. A. 4th Cir. Certiorari denied. 
Reported below: 580 F. 3d 233. 

No. 09–1183. Little Rock Cardiology Clinic, P. A., et al. 
v. Baptist Health et al. C. A. 8th Cir. Certiorari denied. 
Reported below: 591 F. 3d 591. 

No. 09–1274. Clemons et al. v. Crawford et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 585 F. 3d 1119. 

No. 09–1277. Reger Development, LLC v. National City 
Bank. C. A. 7th Cir. Certiorari denied. Reported below: 592 
F. 3d 759. 

No. 09–1278. T. B. v. Superior Court of California, San 
Bernardino County, et al. Ct. App. Cal., 4th App. Dist., 
Div. 2. Certiorari denied. 

No. 09–1286. Osei-Afriyie v. New Jersey. Super. Ct. N. J., 
App. Div. Certiorari denied. 

No. 09–1288. Shope et al. v. New Jersey et al. Super. 
Ct. N. J., App. Div. Certiorari denied. Reported below: 409 N. J. 
Super. 495, 978 A. 2d 312. 

No. 09–1292. Scharff v. Raytheon Company Short Term 
Disability Plan et al. C. A. 9th Cir. Certiorari denied. Re
ported below: 581 F. 3d 899. 

No. 09–1293. Segovia v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. 

No. 09–1299. Lance v. Hall, Warden. Sup. Ct. Ga. Cer
tiorari denied. Reported below: 286 Ga. 365, 687 S. E. 2d 809. 

No. 09–1309. Nizio v. Cook et al. Sup. Ct. Pa. Certiorari 
denied. 
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No. 09–1315. Bauer et al. v. Dean Morris, L. L. P., et al. 
C. A. 5th Cir. Certiorari denied. 

No. 09–1320. Proctor v. Arkansas Judicial Discipline 
and Disability Commission. Sup. Ct. Ark. Certiorari denied. 
Reported below: 2010 Ark. 38, 360 S. W. 3d 61. 

No. 09–1321. Mizrach v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 334 Fed. Appx. 571. 

No. 09–1330. Newsom v. Tennessee et al. C. A. 6th Cir. 
Certiorari denied. 

No. 09–1331. Zhang v. Footbridge Limited Trust. C. A. 
D. C. Cir. Certiorari denied. Reported below: 358 Fed. Appx. 
189. 

No. 09–1341. Ajiwoju v. University of Missouri-Kansas 
City. C. A. 8th Cir. Certiorari denied. Reported below: 363 
Fed. Appx. 420. 

No. 09–1348. Hellman v. Weisberg et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 360 Fed. Appx. 776. 

No. 09–1351. C. D. v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 09–1365. Isaacs, dba Stolen Car Films, dba LA Media 
v. United States. C. A. 9th Cir. Certiorari denied. Reported 
below: 359 Fed. Appx. 875. 

No. 09–1368. Johnson v. Potter, Postmaster General. 
C. A. 5th Cir. Certiorari denied. Reported below: 364 Fed. 
Appx. 159. 

No. 09–1394. Brown v. Lewis et al. C. A. 11th Cir. Cer
tiorari denied. Reported below: 361 Fed. Appx. 51. 

No. 09–1415. Stoyanov v. Mabus, Secretary of the Navy, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 357 
Fed. Appx. 511. 

No. 09–1419. Radar Solutions, Ltd., dba Rocky Mountain 
Radar, Inc. v. Federal Communications Commission. C. A. 
5th Cir. Certiorari denied. Reported below: 368 Fed. Appx. 480. 
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No. 09–1441. Atkin v. United States. C. A. 6th Cir. Cer
tiorari denied. 

No. 09–8755. Hood v. Thaler, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion. C. A. 5th Cir. Certiorari denied. 

No. 09–9118. V. M. v. New Jersey Division of Youth and 
Family Services; and 

No. 09–9144. B. G. v. New Jersey Division of Youth and 
Family Services. Super. Ct. N. J., App. Div. Certiorari de
nied. Reported below: 408 N. J. Super. 222, 974 A. 2d 448. 

No. 09–9476. Graham v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 09–9701. Mahaffey v. Ramos, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 588 F. 3d 1142. 

No. 09–9711. Clinton v. Brenner. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 09–9834. Herrera-Castillo v. Holder, Attorney Gen

eral. C. A. 10th Cir. Certiorari denied. Reported below: 573 
F. 3d 1004. 

No. 09–9838. Deck v. Missouri. Sup. Ct. Mo. Certiorari de
nied. Reported below: 303 S. W. 3d 527. 

No. 09–9938. Yates v. Small, Warden. C. A. 9th Cir. Cer
tiorari denied. Reported below: 357 Fed. Appx. 40. 

No. 09–9956. Soffar v. Texas. Ct. Crim. App. Tex. Certio
rari denied. 

No. 09–9988. Liggon-Redding v. Souser et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 352 Fed. Appx. 618. 

No. 09–10030. Bingley v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 09–10053. Mitchell v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 374 Fed. Appx. 859. 

No. 09–10290. Wright v. Raceway Park, Inc., et al. C. A. 
6th Cir. Certiorari denied. 
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No. 09–10300. Cole v. Hiland et al. C. A. 7th Cir. Certio
rari denied. 

No. 09–10332. Robinson v. Livingston. C. A. 6th Cir. Cer
tiorari denied. 

No. 09–10336. Lopez v. United States Court of Appeals 
for the Ninth Circuit. C. A. 9th Cir. Certiorari denied. 

No. 09–10338. Spurlock v. Northrip et al. C. A. 9th Cir. 
Certiorari denied. 

No. 09–10340. Brown v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 09–10342. Campbell, Mother and Next Friend of J. P. 
E. H. v. Hooksett School District et al. C. A. 1st Cir. Cer
tiorari denied. 

No. 09–10346. Cortez v. McDonald, Acting Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 09–10347. Ellison v. Biebel et al. C. A. 7th Cir. Cer
tiorari denied. 

No. 09–10348. R. K. C. v. J. M. F. Ct. App. Iowa. Certiorari 
denied. Reported below: 776 N. W. 2d 111. 

No. 09–10351. Davis v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 26 So. 3d 519. 

No. 09–10352. Everett v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 17 So. 3d 1240. 

No. 09–10355. Wilson v. Gavangi et al. C. A. 11th Cir. 
Certiorari denied. 

No. 09–10362. Duncan v. Mississippi. Ct. App. Miss. Cer
tiorari denied. Reported below: 28 So. 3d 665. 

No. 09–10365. Cole v. South Carolina et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 354 Fed. Appx. 794. 

No. 09–10367. Carvajal v. Los Angeles Police Depart

ment. C. A. 9th Cir. Certiorari denied. Reported below: 361 
Fed. Appx. 901. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



1030 OCTOBER TERM, 2009 

June 28, 2010 561 U. S. 

No. 09–10368. Ellison v. Black et al. C. A. 11th Cir. Cer
tiorari denied. 

No. 09–10369. Carroll v. United States et al. C. A. 9th 
Cir. Certiorari denied. 

No. 09–10371. Clark v. Frontera et al. C. A. 6th Cir. 
Certiorari denied. 

No. 09–10372. Crawford v. Michigan. Ct. App. Mich. Cer
tiorari denied. 

No. 09–10373. Dunkerley v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 46 So. 3d 974. 

No. 09–10376. Lewis v. Smith et al. C. A. 3d Cir. Certio
rari denied. Reported below: 361 Fed. Appx. 421. 

No. 09–10393. Dodgion v. Hartley, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 09–10398. Bunch v. Hobbs, Interim Director, Arkan

sas Department of Correction. C. A. 8th Cir. Certiorari 
denied. 

No. 09–10402. Kelleghan v. Underwood. C. A. 7th Cir. 
Certiorari denied. Reported below: 350 Fed. Appx. 68. 

No. 09–10405. Larson v. Adams, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 09–10406. Jackson v. Kirkland, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 09–10413. Petty v. Petty. Ct. App. N. C. Certiorari 
denied. Reported below: 199 N. C. App. 192, 680 S. E. 2d 894. 

No. 09–10415. Klein v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 19 So. 3d 991. 

No. 09–10421. Canter v. Ohio. Ct. App. Ohio, Franklin 
County. Certiorari denied. Reported below: 2009-Ohio-4837. 

No. 09–10426. Pyle v. California. Sup. Ct. Cal. Certio
rari denied. 

No. 09–10427. Pooler v. Cain, Warden. C. A. 5th Cir. Cer
tiorari denied. 
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No. 09–10444. McAfee v. Thaler, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 09–10445. Mendenhall v. Thaler, Director, Texas 
Department of Criminal Justice, Correctional Institu

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 09–10451. Geise v. Kernan, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 09–10452. Gonzalez v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio
rari denied. 

No. 09–10454. Falso v. Salzman Group, Inc. C. A. 2d Cir. 
Certiorari denied. Reported below: 327 Fed. Appx. 303. 

No. 09–10458. Martinez v. Zavaras, Executive Director, 
Colorado Department of Corrections, et al. C. A. 10th 
Cir. Certiorari denied. 

No. 09–10465. Bailey v. Johnson, Director, Virginia De

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 364 Fed. Appx. 46. 

No. 09–10469. Bowens v. California. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 

No. 09–10475. Johnson v. Texas. Ct. Crim. App. Tex. Cer
tiorari denied. 

No. 09–10480. Wilson v. Emond. C. A. 2d Cir. Certiorari 
denied. Reported below: 373 Fed. Appx. 98. 

No. 09–10497. Perez v. Ohio. Sup. Ct. Ohio. Certiorari de
nied. Reported below: 124 Ohio St. 3d 122, 2009-Ohio-6179, 920 
N. E. 2d 104. 

No. 09–10506. Hae Lee v. Holder, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 333 Fed. 
Appx. 296. 

No. 09–10529. Griffin v. Department of the Army. C. A. 
1st Cir. Certiorari denied. 
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No. 09–10568. Fletcher v. Simms et al. C. A. 7th Cir. 
Certiorari denied. 

No. 09–10574. Trimble v. Social Security Administration. 
C. A. 11th Cir. Certiorari denied. Reported below: 369 Fed. 
Appx. 27. 

No. 09–10594. Land v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 56 So. 3d 6. 

No. 09–10605. Richardson v. Ohio. Ct. App. Ohio, Hamilton 
County. Certiorari denied. 

No. 09–10609. Lee v. Veterans Administration et al. 
C. A. 9th Cir. Certiorari denied. 

No. 09–10616. Roberts v. Terry, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 348 Fed. Appx. 524. 

No. 09–10628. Scott v. Cain, Warden. C. A. 5th Cir. Cer
tiorari denied. Reported below: 364 Fed. Appx. 850. 

No. 09–10640. Camp v. Sheldon, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 09–10656. Crain v. Nevada Parole and Probation 
et al. C. A. 9th Cir. Certiorari denied. 

No. 09–10658. Perkins v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 133. 

No. 09–10678. Winningham v. Wake, Judge, United States 
District Court for the District of Arizona, et al. C. A. 
2d Cir. Certiorari denied. 

No. 09–10691. Becker v. Luebbers, Superintendent, 
Farmington Correctional Center. C. A. 8th Cir. Certio
rari denied. Reported below: 578 F. 3d 907. 

No. 09–10760. Smith v. Roper, Superintendent, Potosi 
Correctional Center. C. A. 8th Cir. Certiorari denied. 

No. 09–10769. Boyle v. Arkansas. Sup. Ct. Ark. Certio
rari denied. Reported below: 2010 Ark. 98. 

No. 09–10776. Hallford v. Superior Court of California, 
Sacramento County, et al. Ct. App. Cal., 3d App. Dist. Cer
tiorari denied. 
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No. 09–10777. Gandy v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 09–10785. Harrison v. Watts et al.  C. A. 4th Cir. 
Certiorari denied. Reported below: 350 Fed. Appx. 835. 

No. 09–10793. Floyd v. Stelma, Sheriff, Kent County, 
Michigan, et al. C. A. 6th Cir. Certiorari denied. 

No. 09–10797. Jackson v. Scotts Co. C. A. 2d Cir. Certio
rari denied. Reported below: 356 Fed. Appx. 513. 

No. 09–10801. Schmidt v. Montana. Sup. Ct. Mont. Certio
rari denied. Reported below: 2009–MT–450, 354 Mont. 280, 224 
P. 3d 618. 

No. 09–10826. Parmley v. Hobbs, Interim Director, Ar

kansas Department of Correction. C. A. 8th Cir. Certio
rari denied. Reported below: 586 F. 3d 1066. 

No. 09–10830. Jones v. Hobbs, Interim Director, Arkan

sas Department of Correction. C. A. 8th Cir. Certiorari 
denied. 

No. 09–10851. Burdette v. Britten, Warden. C. A. 8th 
Cir. Certiorari denied. 

No. 09–10874. Wilbourn v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 392 Ill. App. 3d 1147, 984 
N. E. 2d 216. 

No. 09–10887. Robinson v. Supreme Court of the United 
States. C. A. 7th Cir. Certiorari denied. 

No. 09–10895. Considine v. National Credit Union Admin

istration. C. A. Fed. Cir. Certiorari denied. Reported below: 
366 Fed. Appx. 157. 

No. 09–10897. Clark v. Sherrill, Magistrate Judge, 
United States District Court for the Northern District 
of Florida. C. A. D. C. Cir. Certiorari denied. Reported 
below: 358 Fed. Appx. 199. 

No. 09–10909. Hines v. Jackson, Superintendent, Nash 
Correctional Institution. C. A. 4th Cir. Certiorari denied. 
Reported below: 367 Fed. Appx. 415. 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



1034 OCTOBER TERM, 2009 

June 28, 2010 561 U. S. 

No. 09–10928. Clark v. United States Gypsum Co. C. A. 
7th Cir. Certiorari denied. 

No. 09–10939. Long v. United States. C. A. 5th Cir. Cer
tiorari denied. Reported below: 597 F. 3d 720. 

No. 09–10953. Hines v. Richards et al. C. A. 8th Cir. 
Certiorari denied. 

No. 09–10958. Davis v. Department of Justice. C. A. Fed. 
Cir. Certiorari denied. Reported below: 368 Fed. Appx. 124. 

No. 09–10966. Jenkins v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 380. 

No. 09–10980. Culbertson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 364 Fed. Appx. 998. 

No. 09–10983. Clark v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 74. 

No. 09–10986. Marquez-Reyes v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 09–10990. Jennen v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 596 F. 3d 594. 

No. 09–10991. Mann v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 592 F. 3d 779. 

No. 09–10993. Moreno v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 977. 

No. 09–10994. Nieto-Resendiz v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 357 Fed. Appx. 962. 

No. 09–10995. Parker v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 129. 

No. 09–10998. Wright v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 368 Fed. Appx. 416. 

No. 09–11001. Saunders v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 09–11003. Sandres v. Noland, Magistrate Judge, 
United States District Court for the Middle District of 
Louisiana, et al. C. A. 5th Cir. Certiorari denied. 
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No. 09–11004. Salas de la Rosa v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 366 Fed. Appx. 757. 

No. 09–11008. Brown v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 366 Fed. Appx. 784. 

No. 09–11009. Branch v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 609. 

No. 09–11010. Adams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 372 Fed. Appx. 946. 

No. 09–11011. Agron v. United States. C. A. 1st Cir. Cer
tiorari denied. Reported below: 593 F. 3d 82. 

No. 09–11012. Barrington v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 09–11014. Savoca v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 596 F. 3d 154. 

No. 09–11020. Medrano, aka Andrade v. United States. 
C. A. 10th Cir. Certiorari denied. Reported below: 356 Fed. 
Appx. 102. 

No. 09–11022. Flannigan v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 732. 

No. 09–11027. Soto-Ramirez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 09–11032. Thompson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 587 F. 3d 1165. 

No. 09–11034. Richards v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 09–11035. Cardona Sandoval v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 09–11043. Jenkins v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 355 Fed. Appx. 983. 

No. 09–11046. Knight v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 349 Fed. Appx. 694. 

No. 09–11047. Gregory v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 334 Fed. Appx. 769. 
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No. 09–11054. Doody v. United States. C. A. 7th Cir. Cer
tiorari denied. Reported below: 600 F. 3d 752. 

No. 09–11060. Anderson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 30. 

No. 09–11064. Goodwyn v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 596 F. 3d 233. 

No. 09–11069. Vazquez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 601 F. 3d 1202. 

No. 09–11071. Granados-Gutierrez v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 356 Fed. 
Appx. 307. 

No. 09–11073. Takele v. Mayo Clinic. C. A. 8th Cir. Cer
tiorari denied. Reported below: 576 F. 3d 834. 

No. 09–11077. Coppedge v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 338. 

No. 09–11078. Cooper v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 591 F. 3d 582. 

No. 09–11079. Washington v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 596 F. 3d 777. 

No. 09–11083. Morales-Escobedo v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 367 Fed. Appx. 804. 

No. 09–11084. Waller v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 926. 

No. 09–11086. Whitelaw v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 362 Fed. Appx. 567. 

No. 09–11087. Sellers v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 595 F. 3d 791. 

No. 09–11090. Bailey v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 367 Fed. Appx. 647. 

No. 09–11091. Brummer v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 598 F. 3d 1248. 

No. 09–11095. Morelock v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 369 Fed. Appx. 681. 
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No. 09–11097. Stanko v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 09–11101. Goss v. United States. C. A. 9th Cir. Cer
tiorari denied. 

No. 09–11103. Dadaille v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 373 Fed. Appx. 380. 

No. 09–11106. Horne v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 09–11109. Cruz-Valles v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 357 Fed. Appx. 160. 

No. 09–11110. Dodd v. United States. C. A. 8th Cir. Cer
tiorari denied. Reported below: 598 F. 3d 449. 

No. 09–11115. McLaughlin v. United States. C. A. D. C. 
Cir. Certiorari denied. 

No. 09–11116. Crosby v. Warden, Federal Correctional 
Institution at Ray Brook. C. A. 2d Cir. Certiorari denied. 
Reported below: 353 Fed. Appx. 591. 

No. 09–11117. Thompson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 09–11120. Abdullah v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 360 Fed. Appx. 725. 

No. 09–11122. Acosta v. United States. C. A. 2d Cir. Cer
tiorari denied. Reported below: 367 Fed. Appx. 259. 

No. 09–11127. Sosa-Moreno v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 367 Fed. Appx. 929. 

No. 09–11128. Ramnath v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 365 Fed. Appx. 230. 

No. 09–11129. Walsh v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 377 Fed. Appx. 331. 

No. 09–233. Triple-S Management Corp. et al. v. Munici

pal Revenue Collection Center. Sup. Ct. P. R. Motion of 
Council on State Taxation for leave to file a brief as amicus 
curiae granted. Certiorari denied. 
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No. 09–438. Providence Hospital et al. v. Moses, Per

sonal Representative of the Estate of Moses-Irons, De

ceased. C. A. 6th Cir. Motion of Michigan Health & Hospital 
Association for leave to file a brief as amicus curiae granted. 
Certiorari denied. Reported below: 561 F. 3d 573. 

No. 09–930. Fitzgerald et al. v. Thompson et al. C. A. 
2d Cir. Motion of American Legion, Department of New York, 
for leave to file a brief as amicus curiae out of time denied. 
Certiorari denied. Justice Sotomayor took no part in the con
sideration or decision of this motion and this petition. Reported 
below: 353 Fed. Appx. 532. 

No. 09–1149. City of Warren, Michigan, et al. v. Moldo

wan. C. A. 6th Cir. Motions of National Fraternal Order of 
Police and National Association of Police Organizations et al. for 
leave to file briefs as amici curiae granted. Certiorari denied. 
Reported below: 578 F. 3d 351. 

No. 09–1150. Universal Trading & Investment Co., Inc. 
v. Kiritchenko et al. C. A. 9th Cir. Motion of petitioner to 
defer consideration of petition for writ of certiorari denied. Cer
tiorari denied. Reported below: 346 Fed. Appx. 232. 

No. 09–1175. Ferring B. V. et al. v. Meijer, Inc., et al. 
C. A. 2d Cir. Motion of Intellectual Property Owners Association 
for leave to file a brief as amicus curiae granted. Certiorari 
denied. Justice Sotomayor took no part in the consideration 
or decision of this motion and this petition. Reported below: 
585 F. 3d 677. 

No. 09–1229. Lonecke et al. v. Citigroup Pension Plan 
et al. C. A. 2d Cir. Certiorari denied. Justice Sotomayor 
took no part in the consideration or decision of this petition. Re
ported below: 584 F. 3d 457. 

No. 09–1310. Lindsay et al. v. Association of Profes

sional Flight Attendants et al. C. A. 2d Cir. Certiorari 
denied. Justice Sotomayor took no part in the consideration 
or decision of this petition. Reported below: 581 F. 3d 47. 

No. 09–1412. Paraguay Humanitarian Foundation, Inc., 
fka CQZ Humanitarian Foundation, Inc., et al. v. Banco 
Central del Paraguay et al. C. A. 2d Cir. Certiorari de
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nied. Justice Sotomayor took no part in the consideration or 
decision of this petition. Reported below: 366 Fed. Appx. 250. 

No. 09–9345. Washington v. Graham, Superintendent, 
Auburn Correctional Facility. C. A. 2d Cir. Certiorari de
nied. Justice Sotomayor took no part in the consideration or 
decision of this petition. Reported below: 355 Fed. Appx. 543. 

No. 09–11031. Tonks v. United States. C. A. 2d Cir. Cer
tiorari denied. Justice Sotomayor took no part in the consid
eration or decision of this petition. Reported below: 372 Fed. 
Appx. 168. 

Rehearing Denied 

No. 08–6726. Ingram v. Warden, River Bend Detention 
Center, 555 U. S. 1056; 

No. 09–825. Burdick v. Pritchett & Birch, PLLC, et al., 
559 U. S. 1006; 

No. 09–900. Carty v. Thaler, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion, 559 U. S. 1106; 
No. 09–8544. Bergara v. United States, 559 U. S. 960; 
No. 09–8986. Ochei v. All Care/Onward Healthcare et 

al., 559 U. S. 1072; 
No. 09–9150. Smith v. Estes Express, 559 U. S. 1076; 
No. 09–9323. Brown v. Howard County Police Depart

ment et al., 559 U. S. 1108; 
No. 09–9324. Brown v. Council, Baradel, Kosmerl & 

Nolan et al., 559 U. S. 1108; 
No. 09–9325. Brown v. Upper Marlboro Town Police 

et al., 559 U. S. 1108; 
No. 09–9346. Tafari v. Stein et al., 559 U. S. 1109; 
No. 09–9379. Bruner v. Oklahoma, 559 U. S. 1109; 
No. 09–9403. Nichols v. Georgia, 559 U. S. 1110; 
No. 09–9483. Brown v. Industrial Bank et al., 560 U. S. 

908; 
No. 09–9484. Brown v. McCarthy, 559 U. S. 1098; 
No. 09–9485. Brown v. Miller, 560 U. S. 908; 
No. 09–9514. Brown v. Suburban Propane, L. P., 560 U. S. 

909; 
No. 09–9516. Hudson v. Kapture, Warden, 559 U. S. 1079; 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



1040 OCTOBER TERM, 2009 

June 28, 29, 2010 561 U. S. 

No. 09–9520. Thompson v. Sobina, Superintendent, State 
Correctional Institution at Albion, 559 U. S. 1111; 

No. 09–9529. de la Garza v. Fabian, Commissioner, Minne

sota Department of Corrections, 559 U. S. 1111; and 
No. 09–9795. Edwards v. Boeing Co. et al., 560 U. S. 930. 

Petitions for rehearing denied. 

No. 09–1042. Shah v. New York State Department of 
Civil Service et al., 559 U. S. 1116. Petition for rehearing 
denied. Justice Sotomayor took no part in the consideration 
or decision of this petition. 

June 29, 2010 
Affirmed on Appeal 

No. 09–1287. Republican National Committee et al. v. 
Federal Election Commission et al. Appeal from D. C. D. C. 
affirmed. Justice Scalia, Justice Kennedy, and Justice 
Thomas would note probable jurisdiction and set the case for oral 
argument. Reported below: 698 F. Supp. 2d 150. 

Certiorari Granted—Vacated and Remanded. (See also No. 09– 
8854, ante, p. 945.) 

No. 08–1509. Classen Immunotherapies, Inc. v. Biogen 
IDEC et al. C. A. Fed. Cir. Reported below: 304 Fed. Appx. 
866; and 

No. 09–490. Mayo Collaborative Services, dba Mayo 
Medical Laboratories, et al. v. Prometheus Laboratories, 
Inc. C. A. Fed. Cir. Reported below: 581 F. 3d 1336. Certio
rari granted, judgments vacated, and cases remanded for further 
consideration in light of Bilski v. Kappos, ante, p. 593. 

No. 08–1592. Maloney v. Rice, District Attorney, Nassau 
County, New York. C. A. 2d Cir. Certiorari granted, judg
ment vacated, and case remanded for further consideration in 
light of McDonald v. Chicago, ante, p. 742. Justice Sotomayor 
took no part in the consideration or decision of this petition. Re
ported below: 554 F. 3d 56. 

No. 09–167. Scrushy v. United States. C. A. 11th Cir. 
Reported below: 561 F. 3d 1215; 

No. 09–182. Siegelman v. United States. C. A. 11th Cir. 
Reported below: 561 F. 3d 1215; 
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No. 09–929. Hargrove v. United States. C. A. 7th Cir. 
Reported below: 579 F. 3d 752; and 

No. 09–1035. Hereimi v. United States. C. A. 9th Cir. Re
ported below: 357 Fed. Appx. 82. Certiorari granted, judgments 
vacated, and cases remanded for further consideration in light of 
Skilling v. United States, ante, p. 358. 

No. 09–6425. Richards et al. v. United States. C. A. 9th 
Cir. Reported below: 313 Fed. Appx. 969; 

No. 09–6516. Harris v. United States. C. A. 9th Cir. Re
ported below: 313 Fed. Appx. 969; and 

No. 09–7560. Redzic v. United States. C. A. 8th Cir. Re
ported below: 569 F. 3d 841. Motions of petitioners for leave to 
proceed in forma pauperis granted. Certiorari granted, judg
ments vacated, and cases remanded for further consideration in 
light of Skilling v. United States, ante, p. 358. 

Certiorari Granted—Remanded 

No. 08–1497. National Rifle Association of America, 
Inc., et al. v. City of Chicago, Illinois, et al. C. A. 7th 
Cir. The court reversed the judgment below in McDonald v. 
Chicago, ante, p. 742. Therefore, certiorari granted, and case 
remanded to the United States Court of Appeals for the Seventh 
Circuit for further proceedings. Reported below: 567 F. 3d 856. 

Miscellaneous Order. (For the Court’s order making allotment 
of Justices, see ante, p. vi.) 

Certiorari Granted 

No. 09–291. Thompson v. North American Stainless, LP. 
C. A. 6th Cir. Certiorari granted. Reported below: 567 F. 3d 
804. 

Certiorari Denied 

No. 08–1501. Ferguson et al. v. Patent and Trademark 
Office. C. A. Fed. Cir. Certiorari denied. Reported below: 
558 F. 3d 1359. 

No. 09–9365. Wallace v. Branker, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 354 Fed. Appx. 807. 

No. 09–34. Pfizer Inc. v. Abdullahi et al. C. A. 2d Cir. 
Motion of Washington Legal Foundation et al. for leave to file a 
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brief as amici curiae granted. Certiorari denied. The Chief 
Justice and Justice Sotomayor took no part in the consider
ation or decision of this motion and this petition. Reported 
below: 562 F. 3d 163. 

July 1, 2010 
Certiorari Denied 

No. 10–5064 (10A8). Perry v. Texas. Ct. Crim. App. Tex. 
Application for stay of execution of sentence of death, presented 
to Justice Scalia, and by him referred to the Court, denied. 
Certiorari denied. 

July 16, 2010 
Miscellaneous Orders 

No. 10A52. Mohammed v. Obama, President of the United 
States, et al. C. A. D. C. Cir. Application for stay, presented 
to The Chief Justice, and by him referred to the Court, denied. 

Justice Ginsburg, with whom Justice Breyer and Justice 
Sotomayor join, dissenting. 

I would grant the stay to afford the Court time to consider, in 
the ordinary course, important questions raised in this case and 
not resolved in Munaf v. Geren, 553 U. S. 674 (2008). 

No. 10A70. Naji v. Obama, President of the United 
States, et al. C. A. D. C. Cir. Application for stay, presented 
to The Chief Justice, and by him referred to the Court, denied. 

July 21, 2010 
Miscellaneous Order 

No. 10A89. Burns v. Mississippi. Application for stay of ex
ecution of sentence of death, presented to Justice Scalia, and 
by him referred to the Court, denied. 

July 22, 2010 
Miscellaneous Order 

No. 09–6822. Pepper v. United States. C. A. 8th Cir. 
[Certiorari granted, ante, p. 1024.] Adam G. Ciongoli, Esq., of 
New York, N. Y., is invited to brief and argue this case, as amicus 
curiae, in support of the judgment below. 
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July 26, 2010 
Miscellaneous Orders 

No. 09A531. Vicario v. Holder, Attorney General. C. A. 
11th Cir. Application for stay, addressed to Justice Sotomayor 
and referred to the Court, denied. 

No. 09A939. Karkour v. United States. C. A. 9th Cir. 
Application for injunction, addressed to Justice Thomas and re
ferred to the Court, denied. 

No. 09A1235 (09–11209). In re Dailey. Application for bail, 
addressed to Justice Sotomayor and referred to the Court, 
denied. 

No. 10A24 (09–1250). Fine v. Baca, Sheriff, Los Angeles 
County, California, et al. C. A. 9th Cir. Application for 
bail, addressed to Justice Ginsburg and referred to the Court, 
denied. 

No. D–2451. In re Disbarment of Zander. Disbarment 
entered. [For earlier order herein, see 552 U. S. 1175.] 

No. D–2474. In re Discipline of Marshall. Bradley R. 
Marshall, of Seattle, Wash., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2475. In re Discipline of Blau. Howard L. Blau, of 
New York, N. Y., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2476. In re Discipline of Lapidus. Steven R. Lapi
dus, of Wainscott, N. Y., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2477. In re Discipline of West. Brian Grayson 
West, of Brooklandville, Md., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
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requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2478. In re Discipline of Golden. La Quetta Maria 
Golden, of Gulfport, Miss., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 
days, requiring her to show cause why she should not be dis
barred from the practice of law in this Court. 

No. D–2479. In re Discipline of Seligsohn. Irwin B. Sel
igsohn, of West Orange, N. J., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2480. In re Discipline of Baron. Joseph Nathaniel 
Baron, of Orlando, Fla., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2481. In re Discipline of Mickler. Martin Joseph 
Mickler, of Jacksonville, Fla., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2482. In re Discipline of Kipi. Jeffrey Thomas Kipi, 
of Oviedo, Fla., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2483. In re Discipline of Mintmire. Donald F. 
Mintmire, of Palm Beach, Fla., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2484. In re Discipline of Schainker. William A. 
Schainker, of Chevy Chase, Md., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 
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No. D–2485. In re Discipline of Mittendorff. Robert E. 
Mittendorff, of Washington, D. C., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2486. In re Discipline of Lee. Garrett L. Lee, of 
Washington, D. C., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2487. In re Discipline of Bergrin. Paul W. Ber-
grin, of Brooklyn, N. Y., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2488. In re Discipline of Weaver. David P. 
Weaver, of San Francisco, Cal., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2489. In re Discipline of Moran. John M. Moran, 
of Dorchester, Mass., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. D–2490. In re Discipline of Arledge. Robert C. 
Arledge, of Vicksburg, Miss., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2491. In re Discipline of Shomber. Melissa Anne 
Shomber, of Edmond, Okla., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring her to show cause why she should not be disbarred 
from the practice of law in this Court. 

No. D–2492. In re Discipline of McNeal. Patrick D. Mc-
Neal, of Santa Ana, Cal., is suspended from the practice of law 
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in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2493. In re Discipline of Ehrlich. David A. Ehr
lich, of Cohoes, N. Y., is suspended from the practice of law in 
this Court, and a rule will issue, returnable within 40 days, re
quiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

Rehearing Denied 

No. 08–1470. Berghuis, Warden v. Thompkins, 560 U. S. 370; 
No. 09–862. Magyar v. Mississippi, 560 U. S. 903; 
No. 09–1081. Muresan et ux. v. Fish et al., 560 U. S. 904; 
No. 09–1092. Williams v. Louisiana, 560 U. S. 905; 
No. 09–1166. Ahmadi v. Static Control Components, Inc., 

560 U. S. 939; 
No. 09–1202. Kim v. City of Federal Way, Washington, 

560 U. S. 952; 
No. 09–1207. Carson v. Merit Systems Protection Board, 

560 U. S. 906; 
No. 09–1239. Juels v. United States Postal Service, 560 

U. S. 926; 
No. 09–1250. Fine v. Baca, Sheriff, Los Angeles County, 

California, et al., 560 U. S. 927; 
No. 09–1304. Rao v. City of Evanston, Illinois, 560 U. S. 

940; 
No. 09–1306. Montalvo v. United States, 560 U. S. 940; 
No. 09–8674. Benford v. United States, 560 U. S. 928; 
No. 09–9149. Reid v. Flint Civil Service Commission, 559 

U. S. 1094; 
No. 09–9184. Stankowski v. Abramson et al., 559 U. S. 1095; 
No. 09–9235. Woodson v. Thaler, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division, 559 U. S. 1096; 

No. 09–9318. Drew v. Mullins et al., 559 U. S. 1108; 
No. 09–9319. Drew v. Jabe et al., 559 U. S. 1108; 
No. 09–9329. Curry v. Gables Residential Services, Inc., 

559 U. S. 1108; 
No. 09–9442. Ysais v. Reynolds et al., 559 U. S. 1111; 
No. 09–9452. Gaither v. United States, 559 U. S. 1056; 
No. 09–9458. Norton v. Fannie Mae, 560 U. S. 907; 
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No. 09–9466. Cutaia v. McNeil, Secretary, Florida De

partment of Corrections, et al., 560 U. S. 907; 
No. 09–9493. Paige v. Cuomo, Attorney General of New 

York, et al., 560 U. S. 908; 
No. 09–9503. Bobb v. United States, 559 U. S. 1079; 
No. 09–9573. Chambers v. Texas et al., 560 U. S. 910; 
No. 09–9630. Lancaster v. Texas, 560 U. S. 910; 
No. 09–9651. Terry v. Walker et al., 560 U. S. 911; 
No. 09–9681. Smith v. United States, 559 U. S. 1083; 
No. 09–9725. Serrano v. Smith, Superintendent, Shawan

gunk Correctional Facility, 560 U. S. 929; 
No. 09–9731. Smith v. Atlanta Postal Credit Union, 560 

U. S. 912; 
No. 09–9757. Bays v. Holmes et al., 560 U. S. 929; 
No. 09–9758. In re Bays, 560 U. S. 923; 
No. 09–9779. Nitz v. Harvey et al., 560 U. S. 930; 
No. 09–9800. Hudson v. Vasbinder, Warden, 560 U. S. 912; 
No. 09–9820. Osborne v. American Multi-Cinema, Inc., 

dba AMC Theaters Parkway Point 15, et al., 560 U. S. 941; 
No. 09–9841. Cook v. Nebraska, 560 U. S. 913; 
No. 09–9842. Schmidt v. Hubert, Warden, 560 U. S. 913; 
No. 09–9910. Pinson et ux. v. Equifax Credit Information 

Services, Inc., et al., 560 U. S. 943; 
No. 09–9918. Alberts v. Wheeling Jesuit University et 

al., 560 U. S. 913; 
No. 09–9984. Elliott v. United States, 559 U. S. 1115; 
No. 09–10055. Williams v. North Carolina, 560 U. S. 944; 
No. 09–10069. Townsend v. Bang et al., 560 U. S. 957; 
No. 09–10099. Pardo v. McNeil, Secretary, Florida De

partment of Corrections, 560 U. S. 931; 
No. 09–10135. Gray v. Kerestes, Superintendent, State 

Correctional Institution at Mahanoy, 560 U. S. 931; 
No. 09–10190. Davis v. United States, 560 U. S. 917; 
No. 09–10364. Cartwright v. United States, 560 U. S. 934; 
No. 09–10391. Williams v. United States, 560 U. S. 935; 
No. 09–10410. Glass v. United States, 560 U. S. 935; 
No. 09–10442. Podlog v. United States, 560 U. S. 946; 
No. 09–10563. Cox v. Schwartz, Warden, 560 U. S. 972; 
No. 09–10581. Gillard v. Northwestern University, 560 

U. S. 973; 
No. 09–10602. Doyle v. Archuleta et al., 560 U. S. 973; and 
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No. 09–10613. In re Davis, 560 U. S. 938. Petitions for re
hearing denied. 

No. 08–775. Villegas Duran v. Arribada Beaumont, 560 
U. S. 921. Petition for rehearing denied. Justice Sotomayor 
took no part in the consideration or decision of this petition. 

August 4, 2010 

Dismissal Under Rule 46 

No. 10–5041. Cannady v. United States. C. A. 4th Cir. 
Certiorari dismissed under this Court’s Rule 46. Reported 
below: 384 Fed. Appx. 253. 

August 6, 2010 
Miscellaneous Order 

No. 10A155. Khadr v. United States. C. A. D. C. Cir. Ap
plication for stay, presented to The Chief Justice, and by him 
referred to the Court, denied. 

August 9, 2010 

Dismissal Under Rule 46 

No. 10–5691. In re Khadr. Petition for writ of mandamus 
dismissed under this Court’s Rule 46. 

August 12, 2010 
Miscellaneous Order 

No. 10–5858 (10A173). In re Land. Application for stay of 
execution of sentence of death, presented to Justice Thomas, 
and by him referred to the Court, denied. Petition for writ of 
habeas corpus denied. 

August 16, 2010 

Miscellaneous Orders 

No. 10A3 (09–1332). Sain v. Snyder et al. C. A. 10th Cir. 
Application for injunction, addressed to The Chief Justice and 
referred to the Court, denied. 

No. 10A56. Taitz v. MacDonald, Garrison Commander, 
Fort Benning, et al. C. A. 11th Cir. Application for stay, 
addressed to Justice Alito and referred to the Court, denied. 
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ORDERS 1049 

561 U. S. August 16, 2010 

No. D–2477. In re West. Brian Grayson West, of Brookland
ville, Md., having requested to resign as a member of the Bar of 
this Court, it is ordered that his name be stricken from the roll 
of attorneys admitted to the practice of law before this Court. 
The rule to show cause, issued on July 26, 2010 [ante, p. 1043], 
is discharged. 

No. 09–150. Michigan v. Bryant. Sup. Ct. Mich. [Certio
rari granted, 559 U. S. 970.] Motion of the Acting Solicitor Gen
eral for leave to participate in oral argument as amicus curiae 
and for divided argument granted. Motion of Richard D. Fried
man for leave to participate in oral argument as amicus curiae 
and for divided argument denied. Justice Kagan took no part 
in the consideration or decision of these motions. 

No. 09–400. Staub v. Proctor Hospital. C. A. 7th Cir. 
[Certiorari granted, 559 U. S. 1066.] Motion of American Associa
tion for Justice for leave to file a brief as amicus curiae granted. 
Justice Kagan took no part in the consideration or decision of 
this motion. 

No. 09–893. AT&T Mobility LLC v. Concepcion et ux. 
C. A. 9th Cir. [Certiorari granted, 560 U. S. 923.] Motion of 
petitioner to dispense with printing the joint appendix granted. 

No. 09–1036. Henderson v. Shinseki, Secretary of Veter

ans Affairs. C. A. Fed. Cir. [Certiorari granted, ante, p. 1024.] 
Motion of petitioner to dispense with printing the joint appendix 
granted. Justice Kagan took no part in the consideration or de
cision of this motion. 

Rehearing Denied 

No. 03–10833. Burns v. Schriro, Director, Arizona De

partment of Corrections, 543 U. S. 853; 
No. 08–9911. Campbell v. Stein et al., 557 U. S. 924; 
No. 09–1074. Justice et al. v. Town of Cicero, Illinois, 

et al., 560 U. S. 965; 
No. 09–1219. Bailey v. Caldwell, Personal Representa

tive of the Estate of Bailey, 560 U. S. 965; 
No. 09–1263. Madyun v. Linjer, 560 U. S. 940; 
No. 09–1291. Capaci v. Folmar Kenner, LLC, ante, p. 1007; 
No. 09–1350. Seguin v. Circuit Court of Virginia, Fair

fax County, et al., ante, p. 1008; 
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1050 OCTOBER TERM, 2009 

August 16, 2010 561 U. S. 

No. 09–7117. Adams v. Thaler, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion, ante, p. 1008; 
No. 09–7725. Wright v. Steele, Warden, 559 U. S. 909; 

560 U. S. 907; 
No. 09–9579. Seals v. Russell et al., 560 U. S. 910; 
No. 09–9711. Clinton v. Brenner, ante, p. 1028; 

and Families et al., 560 U. S. 929; 

partment of Corrections, et al., 560 U. S. 929; 

et al., 560 U. S. 930; 
No. 09–9775. Amir-Sharif v. Texas, 560 U. S. 930; 

al., 560 U. S. 941; 
No. 09–9829. Johnson v. Wertanen, 560 U. S. 912; 
No. 09–9853. Jamerson v. California, 560 U. S. 942; 
No. 09–9969. Kaufman v. Texas, 560 U. S. 955; 

Co., 560 U. S. 956; 

Families Department et al., 560 U. S. 956; 

No. 09–8700. White v. Fairfax County, Virginia, et al., 

No. 09–9740. Marsh v. Florida Department of Children 

No. 09–9744. Roberts v. McNeil, Secretary, Florida De-

No. 09–9770. Schmidt v. Froedtert Memorial Lutheran 

No. 09–9819. Goltsman v. Almquist & Gilbert, P. C., et 

No. 09–10010. Ingle v. Deutsche Bank National Trust 

No. 09–10025. Ysais v. New Mexico Children, Youth and 

No. 09–10074. Francis v. Kentucky River Coal Corp., 560 
U. S. 915; 

No. 09–10210. Ellis v. Marietta et al., 560 U. S. 970; 
No. 09–10242. Getz v. Taylor et al., ante, p. 1012; 
No. 09–10285. Collado v. Florida, ante, p. 1013; 
No. 09–10300. Cole v. Hiland et al., ante, p. 1029; 
No. 09–10305. Ysais v. Ysais, ante, p. 1013; 
No. 09–10343. McDavis v. Varano, Superintendent, State 

Correctional Institution at Coal Township, et al., ante, 
p. 1019;
 

No. 09–10363. In re Mayweather, 560 U. S. 952;
 
No. 09–10585. Elliott v. Department of Agriculture, 560
 

U. S. 973; 
No. 09–10597. Rhode v. Hall, Warden, 560 U. S. 958; 
No. 09–10656. Crain v. Nevada Parole and Probation et 

al., ante, p. 1032; 
No. 09–10735. Delgado v. United States, 560 U. S. 976; 
No. 09–10745. In re Marcum, 560 U. S. 951; 

jr2710
Sticky Note
None set by jr2710

jr2710
Sticky Note
MigrationNone set by jr2710

jr2710
Sticky Note
Unmarked set by jr2710



ORDERS 1051 

561 U. S. August 16, 19, 26, September 3, 2010 

No. 09–10776. Hallford v. Superior Court of California, 
Sacramento County, et al., ante, p. 1032; 

No. 09–10856. Aljabri v. United States, ante, p. 1016; 
No. 09–10897. Clark v. Sherrill, Magistrate Judge, 

United States District Court for the Northern District 
of Florida, ante, p. 1033; 

No. 09–10958. Davis v. Department of Justice, ante, 
p. 1034; and 

No. 09–10960. In re Casillas, 560 U. S. 964. Petitions for 
rehearing denied. 

No. 09–9960. Escobar de Jesus v. United States, 559 
U. S. 1114; 

No. 09–10115. Palmer v. Shinseki, Secretary of Veterans 
Affairs, 560 U. S. 944; 

No. 09–10455. Hicks v. United States, 560 U. S. 947; and 
No. 09–10466. Alexander v. United States, ante, p. 1015. 

Petitions for rehearing denied. Justice Kagan took no part in 
the consideration or decision of these petitions. 

August 19, 2010 

Dismissal Under Rule 46 

No. 09–247. Ohio Valley Environmental Coalition et al. 
v. United States Army Corps of Engineers et al. C. A. 
4th Cir. Certiorari dismissed under this Court’s Rule 46. Re
ported below: 556 F. 3d 177. 

August 26, 2010 

Dismissals Under Rule 46 

No. 09–1061. Novell, Inc. v. SCO Group, Inc. C. A. 10th 
Cir. Certiorari dismissed under this Court’s Rule 46. Reported 
below: 578 F. 3d 1201. 

No. 10–5134. Burton v. Spokane Police Department 
et al. C. A. 9th Cir. Certiorari dismissed under this Court’s 
Rule 46. Reported below: 383 Fed. Appx. 671. 

September 3, 2010 

Miscellaneous Orders 

No. 10A74 (10–5040). Albright-Lazzari et vir v. Connecti

cut. App. Ct. Conn. Application for stay, addressed to Justice 
Kennedy and referred to the Court, denied. 
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1052 OCTOBER TERM, 2009 

September 3, 2010 561 U. S. 

No. 10A109 (09–10544). Ysais v. New Mexico et al. C. A. 
10th Cir. Application for injunction, addressed to Justice 
Thomas and referred to the Court, denied. 

No. 10A110 (09–11225). Ysais v. Richardson, Governor of 
New Mexico, et al. C. A. 10th Cir. Application for injunction, 
addressed to The Chief Justice and referred to the Court, 
denied. 

No. D–2470. In re Disbarment of Martin. Disbarment 
entered. [For earlier order herein, see ante, p. 1003.] 

No. D–2471. In re Disbarment of Isaac. Disbarment 
entered. [For earlier order herein, see ante, p. 1004.] 

No. D–2472. In re Disbarment of Rozan. Disbarment 
entered. [For earlier order herein, see ante, p. 1004.] 

No. D–2473. In re Disbarment of Amato. Disbarment 
entered. [For earlier order herein, see ante, p. 1004.] 

No. D–2494. In re Discipline of Ford. Robert Hunter 
Ford, of Birmingham, Ala., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. 08–1438. Sossamon v. Texas et al. C. A. 5th Cir. 
[Certiorari granted, 560 U. S. 923.] Motion of petitioner to dis
pense with printing the joint appendix granted. Justice Kagan 
took no part in the consideration or decision of this motion. 

No. 09–152. Bruesewitz et al. v. Wyeth LLC, fka Wyeth, 
Inc., et al. C. A. 3d Cir. [Certiorari granted, 559 U. S. 991.] 
Motion of the Acting Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted. Justice Kagan took no part in the consideration or 
decision of this motion. 

No. 09–329. Chase Bank USA, N. A. v. McCoy, Individu

ally and on Behalf of All Others Similarly Situated. 
C. A. 9th Cir. [Certiorari granted, ante, p. 1005.] Motion of pe
titioner to dispense with printing the joint appendix granted. 

No. 09–479. Abbott v. United States. C. A. 3d Cir.; and 
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ORDERS 1053 

561 U. S. September 3, 2010 

No. 09–7073. Gould v. United States. C. A. 5th Cir. [Cer
tiorari granted, 559 U. S. 903.] Motion of petitioners for divided 
argument granted. Justice Kagan took no part in the consider
ation or decision of this motion. 

Rehearing Denied 

No. 09–1299. Lance v. Hall, Warden, ante, p. 1026;
 
No. 09–1309. Nizio v. Cook et al., ante, p. 1026;
 
No. 09–1330. Newsom v. Tennessee et al., ante, p. 1027;
 
No. 09–8318. Tellez v. Florida Department of Correc

tions, 560 U. S. 940; 
No. 09–9865. Townsend v. Michigan, 560 U. S. 942; 
No. 09–9881. Semler v. Klang et al., 560 U. S. 954; 
No. 09–9898. Temple v. Riley, Warden, 560 U. S. 943; 
No. 09–9913. Lye Huat Ong  v. Sowers, Warden, et al., 560 

U. S. 943; 
No. 09–9982. Cross v. Thaler, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion, 560 U. S. 955; 
No. 09–10008. Carver v. Bennett et al., 560 U. S. 914; 
No. 09–10084. Hindaoui v. Thaler, Director, Texas De

partment of Criminal Justice, Correctional Institutions 
Division, 560 U. S. 967; 

No. 09–10095. Hall v. Thaler, Director, Texas Depart

ment of Criminal Justice, Correctional Institutions Divi

sion, 560 U. S. 967; 
No. 09–10122. Harrison v. Hartley, Warden, et al., 560 

U. S. 931; 
No. 09–10136. Hernandez v. Hartley, Warden, 560 U. S. 

968; 
No. 09–10183. Wise v. South Carolina Department of 

Corrections, 560 U. S. 970; 
No. 09–10255. Jones v. King, Superintendent, South Mis

sissippi Correctional Institution, ante, p. 1012; 
No. 09–10267. Willis v. McNeil, Secretary, Florida De

partment of Corrections, et al., ante, p. 1013; 
No. 09–10338. Spurlock v. Northrip et al., ante, p. 1029; 
No. 09–10380. Reberger v. Nevada, 560 U. S. 971; 
No. 09–10398. Bunch v. Hobbs, Interim Director, Arkan

sas Department of Correction, ante, p. 1030; 
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1054 OCTOBER TERM, 2009 

September 3, 9, 10, 2010 561 U. S. 

No. 09–10445. Mendenhall v. Thaler, Director, Texas 
Department of Criminal Justice, Correctional Institu

tions Division, ante, p. 1031; 
No. 09–10578. Ariegwe v. Ferriter, Director, Montana 

Department of Corrections, et al., 560 U. S. 973; 
No. 09–10676. In re Torrence, ante, p. 1023; 
No. 09–10760. Smith v. Roper, Superintendent, Potosi 

Correctional Center, ante, p. 1032; 
No. 09–10813. Haughton v. United States, ante, p. 1016; 
No. 09–10816. Hicks v. Federal Bureau of Prisons et al., 

560 U. S. 978; and 
No. 09–10953. Hines v. Richards et al., ante, p. 1034. Peti

tions for rehearing denied. 

No. 09–980. British American Tobacco (Investments) 
Ltd. v. United States et al., ante, p. 1025; and 

No. 09–7963. Wilson v. United States, ante, p. 1009. Peti
tions for rehearing denied. Justice Kagan took no part in the 
consideration or decision of these petitions. 

No. 09–10320. Tafari v. Annetts et al., ante, p. 1019. Peti
tion for rehearing denied. Justice Sotomayor took no part in 
the consideration or decision of this petition. 

September 9, 2010 
Certiorari Denied 

No. 10–6275 (10A249). Brown v. Vail. C. A. 9th Cir. Appli
cation for stay of execution of sentence of death, presented to 
Justice Kennedy, and by him referred to the Court, denied. 
Certiorari denied. 

No. 10–6300 (10A254). Wood v. Alabama. Sup. Ct. Ala. 
Application for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, denied. 
Certiorari denied. Justice Sotomayor would grant the applica
tion for stay of execution. 

September 10, 2010 
Certiorari Denied 

No. 10–6343 (10A267). Brown v. Washington. Super. Ct. 
Wash., King County. Application for stay of execution of sen
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ORDERS 1055 

561 U. S. September 10, 14, 16, 21, 22, 24, 2010 

tence of death, presented to Justice Kennedy, and by him re
ferred to the Court, denied. Certiorari denied. 

September 14, 2010 

Dismissals Under Rule 46 

No. 09–1429. DiLacqua v. United States. C. A. 3d Cir. 
Certiorari dismissed under this Court’s Rule 46. 

No. 09–10588. Rangel-Ibarra v. United States. C. A. 5th 
Cir. Certiorari dismissed under this Court’s Rule 46. Reported 
below: 376 Fed. Appx. 455. 

September 16, 2010 

Dismissals Under Rule 46 

No. 09–1248. Narricot Industries, L. P. v. National 
Labor Relations Board; and 

No. 09–1397. Lewis et al. v. National Labor Relations 
Board et al. C. A. 4th Cir. Certiorari dismissed under this 
Court’s Rule 46. Reported below: 587 F. 3d 654. 

September 21, 2010 
Certiorari Denied 

No. 10–5692 (10A242). Lewis v. Hobbs, Warden. C. A. 4th 
Cir. Application for stay of execution of sentence of death, pre
sented to The Chief Justice, and by him referred to the Court, 
denied. Certiorari denied. Justice Ginsburg and Justice So

tomayor would grant the application for stay of execution. Re
ported below: 609 F. 3d 291. 

September 22, 2010 

Dismissal Under Rule 46 

No. 10–5205. Harris v. United States. C. A. 10th Cir. 
Certiorari dismissed under this Court’s Rule 46. 
below: 368 Fed. Appx. 866. 

Reported 

Certiorari Denied 
September 24, 2010 

No. 10–6647 (10A315). Rhode v. Upton, Warden. Super. Ct. 
Butts County, Ga. Application for stay of execution of sentence 
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1056 OCTOBER TERM, 2009 

September 24, 27, 28, 2010 561 U. S. 

of death, presented to Justice Thomas, and by him referred to 
the Court, denied. Certiorari denied. 

September 27, 2010 

Miscellaneous Order 

No. 10A325. Rhode v. Upton, Warden. Application for stay 
of execution of sentence of death, presented to Justice Thomas, 
and by him referred to the Court, denied. 

Certiorari Denied 

No. 10–6690 (10A323). Rhode v. Upton, Warden. Super. Ct. 
Butts County, Ga. Application for stay of execution of sentence 
of death, presented to Justice Thomas, and by him referred to 
the Court, denied. Certiorari denied. 

No. 10–6691 (10A324). Rhode v. Upton, Warden. Super. Ct. 
Butts County, Ga. Application for stay of execution of sentence 
of death, presented to Justice Thomas, and by him referred to 
the Court, denied. Certiorari denied. 

No. 10–6692 (10A326). Rhode v. Upton, Warden. C. A. 11th 
Cir. Application for stay of execution of sentence of death, pre
sented to Justice Thomas, and by him referred to the Court, 
denied. Certiorari denied. 

September 28, 2010 

Dismissal Under Rule 46 

No. 09–1069. AstraZeneca Pharmaceuticals LP v. Blue 
Cross Blue Shield of Massachusetts et al. C. A. 1st 
Cir. Certiorari dismissed under this Court’s Rule 46. Reported 
below: 582 F. 3d 156. 

Miscellaneous Orders. (For the Court’s order making allotment 
of Justices, see ante, p. vii.) 

No. 09–571. Connick, District Attorney, et al. v. Thomp

son. C. A. 5th Cir. [Certiorari granted, 559 U. S. 1004.] Mo
tion of Former Federal Civil Rights Officials and Prosecutors for 
leave to participate in oral argument as amici curiae and for 
divided argument denied. 
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ORDERS 1057 

561 U. S. September 28, 2010 

No. 09–834. Kasten v. Saint-Gobain Performance Plas

tics Corp. C. A. 7th Cir. [Certiorari granted, 559 U. S. 1004.] 
Motion of the Acting Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted. Justice Kagan took no part in the consideration or 
decision of this motion. 

No. 09–907. Ransom v. FIA Card Services, N. A., fka 
MBNA America Bank, N. A. C. A. 9th Cir. [Certiorari 
granted, 559 U. S. 1066.] Motion of the Acting Solicitor General 
for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

No. 09–9000. Skinner v. Switzer, District Attorney for 
the 31st Judicial District of Texas. C. A. 5th Cir. [Certio
rari granted, 560 U. S. 924.] Motion of petitioner for appointment 
of counsel granted. Robert C. Owen, Esq., of Austin, Tex., is 
appointed to serve as counsel for petitioner in this case. 

Certiorari Granted 

No. 09–1205. Smith et al. v. Bayer Corp. C. A. 8th Cir. 
Certiorari granted. Reported below: 593 F. 3d 716. 

No. 09–1272. Kentucky v. King. Sup. Ct. Ky. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer
tiorari granted limited to Question 1 presented by the petition. 
Reported below: 302 S. W. 3d 649. 

No. 09–1273. Astra USA, Inc., et al. v. Santa Clara 
County, California. C. A. 9th Cir. Certiorari granted. Jus

tice Kagan took no part in the consideration or decision of this 
petition. Reported below: 588 F. 3d 1237. 

No. 09–1279. Federal Communications Commission et al. 
v. AT&T Inc. et al. C. A. 3d Cir. Certiorari granted. Jus

tice Kagan took no part in the consideration or decision of this 
petition. Reported below: 582 F. 3d 490. 

No. 09–1298. General Dynamics Corp. v. United States; 
and 

No. 09–1302. Boeing Co., Successor to McDonnell Doug

las Corp. v. United States. C. A. Fed. Cir. Certiorari in 
No. 09–1298 granted limited to Question 1 presented by the peti
tion. Certiorari in No. 09–1302 granted limited to Question 2 
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1058 OCTOBER TERM, 2009 

September 28, 2010 561 U. S. 

presented by the petition. Cases consolidated, and a total of one 
hour is allotted for oral argument. Reported below: 567 F. 3d 
1340. 

No. 09–1343. J. McIntyre Machinery, Ltd. v. Nicastro 
et ux. Sup. Ct. N. J. Certiorari granted, and case to be argued 
in tandem with No. 10–76, Goodyear Luxembourg Tires, S. A., 
et al. v. Brown et ux., Co-Administrators of the Estate of Brown, 
et al., infra. Reported below: 201 N. J. 48, 987 A. 2d 575. 

No. 09–1498. United States v. Tinklenberg. C. A. 6th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. Justice Kagan took no part in 
the consideration or decision of this motion and this petition. 
Reported below: 579 F. 3d 589. 

No. 09–10245. Freeman v. United States. C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 355 Fed. Appx. 1. 

No. 09–10876. Bullcoming v. New Mexico. Sup. Ct. N. M. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 147 N. M. 487, 
226 P. 3d 1. 

No. 09–11311. Sykes v. United States. C. A. 7th Cir. Mo
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted. Reported below: 598 F. 3d 334. 

No. 10–76. Goodyear Luxembourg Tires, S. A., et al. v. 
Brown et ux., Co-Administrators of the Estate of Brown, 
et al. Ct. App. N. C. Certiorari granted, and case to be ar
gued in tandem with No. 09–1343, J. McIntyre Machinery, Ltd. 
v. Nicastro et ux., supra. Reported below: 199 N. C. App. 50, 681 
S. E. 2d 382. 

No. 10–179. Stern, Executor of the Estate of Marshall 
v. Marshall, Executrix of the Estate of Marshall. C. A. 
9th Cir. Certiorari granted limited to Questions 1, 2, and 3 pre
sented by the petition. Reported below: 600 F. 3d 1037. 

No. 10–188. Schindler Elevator Corp. v. United States 
ex rel. Kirk. C. A. 2d Cir. Certiorari granted. Justice 
Kagan took no part in the consideration or decision of this peti
tion. Reported below: 601 F. 3d 94. 
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Reporter’s Note 

The next page is purposely numbered 1301. The numbers between 
1058 and 1301 were intentionally omitted, in order to make it possible to 
publish in-chambers opinions with permanent page numbers, thus making 
the official citations available upon publication of the preliminary prints of 
the United States Reports. 
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OPINIONS OF INDIVIDUAL JUSTICES
 
IN CHAMBERS
 

PHILIP MORRIS USA INC. et al. v. SCOTT et al.
 

on application for stay 

No. 10A273. Decided September 24, 2010 

The application to stay a Louisiana state court’s judgment—which re
quired applicant tobacco companies to pay more than $250 million to 
fund a 10-year smoking-cessation program for respondent class members 
on the ground that applicants defrauded the class by misrepresenting 
nicotine’s addictive effects—is granted pending applicants’ timely filing, 
and this Court’s disposition, of a petition for certiorari. Applicants 
have shown a reasonable probability that certiorari will be granted, a 
significant possibility that the judgment will be reversed, and a likeli
hood of irreparable harm if the judgment is not stayed. Their claim 
that the Louisiana court erred in holding that class plaintiffs are not 
required to prove detrimental reliance on a defendant’s misrepresenta
tions raises an important question: to what extent class treatment may 
constitutionally alter normal process requirements. Applicants may 
also suffer irreparable harm, for it appears that a substantial portion of 
the fund established will be irrevocably expended before this Court is 
able to consider and resolve their claims. In contrast, granting the stay 
will apparently do no permanent injury to respondents. Thus, the equi
table balance favors issuing the stay. 

Justice Scalia, Circuit Justice. 

Respondents brought this class action against several to
bacco companies on behalf of all Louisiana smokers. The 
suit alleged that the companies defrauded the plaintiff class 
by “distort[ing] the entire body of public knowledge” about 
the addictive effects of nicotine. Scott v. American Tobacco 
Co., 2004–2095, p. 14 (La. App. 2/7/07), 949 So. 2d 1266, 1277. 
The Fourth Circuit Court of Appeal of Louisiana granted 
relief on that theory, and entered a judgment requiring appli
cants to pay $241,540,488 (plus accumulated interest of about 

1301 
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$29 million) to fund a 10-year smoking-cessation program for 
the benefit of the members of the plaintiff class. Scott v. 
American Tobacco Co., 2009–0461, pp. 21–23 (5/5/10), 36 
So. 3d 1046, 1059–1060. (Still to be determined are the al
lowable attorney’s fees, which will likely be requested in the 
tens of millions of dollars.) The Supreme Court of Louisiana 
declined review. Scott v. American Tobacco Co., 2010–1361 
(9/3/10), 44 So. 3d 707. Applicants have asked me, in my 
capacity as Circuit Justice for the Fifth Circuit, to stay the 
judgment until this Court can act on their intended petition 
for a writ of certiorari. 

A single Justice has authority to enter such a stay, 28 
U. S. C. § 2101(f), but the applicant bears a heavy burden. It 
is our settled practice to grant a stay only when three condi
tions are met: First, there must be a reasonable probability 
that certiorari will be granted (or probable jurisdiction 
noted). Second, there must be a significant possibility that 
the judgment below will be reversed. And third, assuming 
the applicant’s position on the merits is correct, there must 
be a likelihood of irreparable harm if the judgment is not 
stayed. Barnes v. E-Systems, Inc. Group Hospital Medi
cal & Surgical Ins. Plan, 501 U. S. 1301, 1302 (1991) (Scalia, 
J., in chambers). I conclude that this standard is met. 

Applicants complain of many violations of due process, in
cluding (among others) denial of the opportunity to cross-
examine the named representatives of the class, factually 
unsupported estimations of the number of class members 
entitled to relief, and constant revision of the legal basis for 
respondents’ claim during the course of litigation. Even 
though the judgment that is the alleged consequence of these 
claimed errors is massive—more than $250 million—I would 
not be inclined to believe that this Court would grant certio
rari to consider these fact-bound contentions that may have 
no effect on other cases. 

But one asserted error in particular (and perhaps some of 
the others as well) implicates constitutional constraints on 
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the allowable alteration of normal process in class actions. 
This is a fraud case, and in Louisiana the tort of fraud nor
mally requires proof that the plaintiff detrimentally relied 
on the defendant’s misrepresentations. 949 So. 2d, at 1277. 
Accordingly, the Court of Appeal indicated that members of 
the plaintiff class who wish to seek individual damages, 
rather than just access to smoking-cessation measures, 
would have to establish their own reliance on the alleged 
distortions. Ibid. But the Court of Appeal held that this 
element need not be proved insofar as the class seeks pay
ment into a fund that will benefit individual plaintiffs, since 
applicants are guilty of a “distort[ion of] the entire body of 
public knowledge” on which the “class as a whole” has relied. 
Id., at 1277–1278. Thus, the court eliminated any need for 
respondents to prove, and denied any opportunity for appli
cants to contest, that any particular plaintiff who benefits 
from the judgment (much less all of them) believed appli
cants’ distortions and continued to smoke as a result. 

Applicants allege that this violates their due-process right 
to “an opportunity to present every available defense.” 
Lindsey v. Normet, 405 U. S. 56, 66 (1972) (quoting American 
Surety Co. v. Baldwin, 287 U. S. 156, 168 (1932); internal quo
tation marks omitted). Respondents concede that due proc
ess requires such an opportunity, but they contend that the 
intermediate state court’s pronouncement means that, as a 
matter of Louisiana’s substantive law, applicants have no 
nonreliance defense. That response may ultimately prove 
persuasive, but at this stage it serves to describe the issue 
rather than resolve it. The apparent consequence of the 
Court of Appeal’s holding is that individual plaintiffs who 
could not recover had they sued separately can recover only 
because their claims were aggregated with others’ through 
the procedural device of the class action. 

The extent to which class treatment may constitutionally 
reduce the normal requirements of due process is an impor
tant question. National concern over abuse of the class
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action device induced Congress to permit removal of most 
major class actions to federal court, see 28 U. S. C. § 1332(d), 
where they will be subject to the significant limitations of 
the Federal Rules. Federal removal jurisdiction has not 
been accorded, however, over many class actions in which 
more than two-thirds of the plaintiff class are citizens of the 
forum State. See § 1332(d)(4). Because the class here was 
drawn to include only residents of Louisiana, this suit typi
fies the sort of major class action that often will not be re
movable, and in which the constraints of the Due Process 
Clause will be the only federal protection. There is no con
flict between federal courts of appeals or between state su
preme courts on the principal issue I have described; but the 
former seems impossible, since by definition only state class 
actions are at issue; and the latter seems implausible, unless 
one posits the unlikely case where the novel approach to 
class-action liability is a legislative rather than judicial cre
ation, or the creation of a lower state court disapproved by 
the state supreme court on federal constitutional grounds. 
This constitutional issue ought not to be permanently beyond 
our review. 

Given those considerations, I conclude applicants have sat
isfied the prerequisites for a stay. I think it reasonably 
probable that four Justices will vote to grant certiorari, and 
significantly possible that the judgment below will be re
versed. As for irreparable harm: Normally the mere pay
ment of money is not considered irreparable, see Sampson v. 
Murray, 415 U. S. 61, 90 (1974), but that is because money 
can usually be recovered from the person to whom it is paid. 
If expenditures cannot be recouped, the resulting loss may 
be irreparable. See, e. g., Mori v. Boilermakers, 454 U. S. 
1301, 1303 (1981) (Rehnquist, J., in chambers). Here it ap
pears that, before this Court will be able to consider and 
resolve applicants’ claims, a substantial portion of the fund 
established by their payment will be irrevocably expended. 
Funds spent to provide antismoking counseling and devices 
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will not likely be recoverable; nor, it seems, will the 
$11,501,928 fee immediately payable toward administrative 
expenses in setting up the funded program. 

That does not end the matter. A stay will not issue sim
ply because the necessary conditions are satisfied. Rather, 
“sound equitable discretion will deny the stay when ‘a de
cided balance of convenience’ ” weighs against it. Barnes, 
501 U. S., at 1304–1305 (Scalia, J., in chambers) (quoting 
Magnum Import Co. v. Coty, 262 U. S. 159, 164 (1923)). 
Here, however, the equities favor granting the application. 
Refusing a stay may visit an irreversible harm on applicants, 
but granting it will apparently do no permanent injury to 
respondents. Applicants allege that similar smoking-
cessation measures are freely and readily available from 
other sources in Louisiana, and respondents have not dis
puted that. Under those circumstances, the equitable bal
ance favors issuance of the stay. 

The application for a stay of the execution of the judgment 
of the Court of Appeal of Louisiana, Fourth Circuit, is 
granted pending applicants’ timely filing, and this Court’s 
disposition, of a petition for a writ of certiorari. 

It is so ordered. 
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LUX et al. v. RODRIGUES et al., as members of
 
VIRGINIA STATE BOARD OF ELECTIONS
 

on application for injunction
 

No. 10A298. Decided September 30, 2010 

Lux’s application for an injunction pending appeal is denied. Lux seeks 
to require the Virginia State Board of Elections to count signatures 
he collected in an attempt to place himself on the ballot as an inde
pendent candidate for Congress in Virginia’s Seventh Congressional 
District. Under Virginia law, signatures must be obtained from vot
ers registered in the relevant district, and each signature must be 
witnessed by a resident of the district. Lux is a resident of the First 
District but witnessed 1,063 signatures collected from Seventh Dis
trict residents. The board refused to count those signatures, and both 
the Federal District Court and the Fourth Circuit declined to order 
the board to do so. To obtain injunctive relief here, Lux must demon
strate that “the legal rights at issue are ‘indisputably clear.’ ” Turner 
Broadcasting System, Inc. v. FCC, 507 U. S. 1301, 1303 (Rehnquist, 
C. J., in chambers). This he cannot do, even if his claim is supported 
by Meyer v. Grant, 486 U. S. 414, and Buckley v. American Constitu
tional Law Foundation, Inc., 525 U. S. 182, which both addressed the 
validity of petition circulation restrictions. This Court was careful in 
American Constitutional Law Foundation to differentiate between 
registration requirements, which were at issue there, and residency 
requirements, which were not. And Lux himself notes that the courts 
of appeals appear to be reaching divergent results concerning the va
lidity of state residency requirements. 

Chief Justice Roberts, Circuit Justice. 

Herb Lux has filed with me as Circuit Justice for the 
Fourth Circuit an application for an injunction pending ap
peal. Lux seeks an injunction requiring the Virginia State 
Board of Elections to count signatures that he collected in 
an effort to place himself on the congressional ballot. The 
application is denied. 

Lux is an independent candidate for the U. S. House of 
Representatives in Virginia’s Seventh Congressional Dis
trict. Under Virginia law, an independent candidate for 
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Congress must obtain 1,000 signatures from voters regis
tered in the relevant congressional district in order to appear 
on the ballot. Va. Code Ann. § 24.2–506 (2010 Cum. Supp.). 
That same provision requires, among other things, that 
each signature be witnessed by a resident of that district. 
Ibid. 

Although Lux is a candidate for the Seventh District, he is 
a resident of Virginia’s First District. As a result, he cannot 
serve as a witness for signatures from Seventh District resi
dents. Despite that fact, Lux witnessed 1,063 of the 1,224 
signatures collected on his behalf. The State Board of Elec
tions refused to count those signatures. Lux unsuccessfully 
sought an injunction requiring the Board to do so from the 
District Court for the Eastern District of Virginia and from 
the Court of Appeals for the Fourth Circuit. 

To obtain injunctive relief from a Circuit Justice, an appli
cant must demonstrate that “the legal rights at issue are 
‘indisputably clear.’ ” Turner Broadcasting System, Inc. v. 
FCC, 507 U. S. 1301, 1303 (1993) (Rehnquist, C. J., in cham
bers) (quoting Communist Party of Ind. v. Whitcomb, 409 
U. S. 1235 (1972) (Rehnquist, J., in chambers)). A Circuit 
Justice’s issuance of an injunction “does not simply suspend 
judicial alteration of the status quo but grants judicial inter
vention that has been withheld by lower courts,” and there
fore “demands a significantly higher justification” than that 
required for a stay. Ohio Citizens for Responsible Energy, 
Inc. v. NRC, 479 U. S. 1312, 1313 (1986) (Scalia, J., in 
chambers). 

Lux does not meet this standard. He may very well be 
correct that the Fourth Circuit precedent relied on by the 
District Court—Libertarian Party of Va. v. Davis, 766 F. 2d 
865 (1985)—has been undermined by our more recent deci
sions addressing the validity of petition circulation restric
tions. See Meyer v. Grant, 486 U. S. 414, 422, 428 (1988) 
(invalidating a law criminalizing circulator compensation and 
describing petition circulation as “core political speech” (in
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ternal quotation marks omitted)); Buckley v. American Con
stitutional Law Foundation, Inc., 525 U. S. 182, 186–187 
(1999) (holding unconstitutional a requirement that initiative 
petition circulators be registered voters). At the same time, 
we were careful in American Constitutional Law Foun
dation to differentiate between registration requirements, 
which were before the Court, and residency requirements, 
which were not. Id., at 197. Lux himself notes that the 
courts of appeals appear to be reaching divergent results in 
this area, at least with respect to the validity of state resi
dency requirements. Application 13–14. Accordingly, even 
if the reasoning in Meyer and American Constitutional Law 
Foundation does support Lux’s claim, it cannot be said that 
his right to relief is “indisputably clear.” 

The application for an injunction is denied. 

It is so ordered. 
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I N D E X  

APPOINTMENTS CLAUSE. See Constitutional Law, V. 

ARBITRATION. See Federal Arbitration Act; Labor. 

BAN ON HANDGUN POSSESSION. See Constitutional Law, I, 1. 

BEARING ARMS. See Constitutional Law, I, 1. 

BILLS OF LADING. See Carmack Amendment. 

BRIBERY AND KICKBACK SCHEMES. See Criminal Law, 1, 2, 3. 

CARMACK AMENDMENT. 

Through bill of lading issued abroad—Applying terms to domestic rail 
portion of trip.—Because amendment—which governs bills of lading is
sued by domestic rail carriers—does not apply to a shipment originating 
overseas under a single through bill of lading, parties’ agreement in over
seas bill of lading to litigate these cases in Tokyo is binding. Kawasaki 
Kisen Kaisha Ltd. v. Regal-Beloit Corp., p. 89. 

COLLECTIVE-BARGAINING AGREEMENTS. See Labor. 

COMMODITIES TRADING. See Patent Act. 

COMMUNITY PREJUDICE. See Constitutional Law, IV. 

CONGRESSIONAL ELECTIONS. See Injunctions, 2. 

CONSTITUTIONAL LAW. 

I. Due Process. 

1. Second Amendment right to bear arms—Application to States.— 
Fourteenth Amendment incorporates Second Amendment right, recog
nized in District of Columbia v. Heller, 554 U. S. 570, to keep and bear 
arms for purpose of self-defense. McDonald v. Chicago, p. 742. 

2. Vagueness—Material support of terrorist organizations.—Federal 
statute—which makes it a crime to “knowingly provid[e] material support 
or resources to a foreign terrorist organization,” 18 U. S. C. § 2339B(a)(1), 
and defines “material support or resources” to include “any . . . service, . . .  
training, expert advice or assistance, [or] personnel . . . ,” § 2339A(b)(1)— 
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CONSTITUTIONAL LAW—Continued.
 

is not, as applied to particular training and political advocacy at issue,
 
materially vague in violation of Due Process Clause. Holder v. Humani
tarian Law Project, p. 1.
 

II. Freedom of Religion. 

Public law school—Rules for granting official recognition to student 
groups.—A public law school’s policy requiring student groups seeking 
official recognition and benefits to open their membership and leadership 
eligibility to all students, including those who do not share their core 
beliefs about religion and sexual orientation, is a reasonable, viewpoint-
neutral condition on access to a limited public forum that does not impair 
groups’ First Amendment right to free exercise of religion. Christian 
Legal Soc. Chapter of Univ. of Cal., Hastings College of Law v. Martinez, 
p. 661. 

III. Freedom of Speech and Association. 

1. Material support of terrorist organizations.—Federal statute— 
which makes it a crime to “knowingly provid[e] material support or re
sources to a foreign terrorist organization,” 18 U. S. C. § 2339B(a)(1), de
fining “material support or resources” to include “any . . . service, . . . 
training, expert advice or assistance, [or] personnel . . . ,” § 2339A(b)(1)— 
does not, as applied to particular training and political advocacy at issue, 
violate First Amendment. Holder v. Humanitarian Law Project, p. 1. 

2. Political speech—Disclosure of referendum petitions.—Public dis
closure, pursuant to Washington State’s Public Records Act, of referendum 
petitions that contain signers’ names and addresses does not as a general 
matter violate First Amendment. Doe v. Reed, p. 186. 

3. Public law school—Rules for granting official recognition to student 
groups.—A public law school’s policy requiring student groups seeking 
official recognition and benefits to open their membership and leadership 
eligibility to all students, including those who do not share their core be
liefs about religion and sexual orientation, is a reasonable, viewpoint-
neutral condition on access to a limited public forum that does not impair 
groups’ First Amendment rights to free speech and expressive association. 
Christian Legal Soc. Chapter of Univ. of Cal., Hastings College of Law v. 
Martinez, p. 661. 

IV. Right to Fair Trial. 

Pretrial publicity and community prejudice.—Because Skilling did not 
establish a presumption of prejudice or actual bias with regard to his jury, 
pretrial publicity and community prejudice did not prevent him from ob
taining a fair trial. Skilling v. United States, p. 358. 
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CONSTITUTIONAL LAW—Continued. 
V. Separation of Powers. 

Presidential authority—Removal of executive officers.—Dual for-cause 
limitations on removal of respondent Board members—who could only be 
removed by Securities and Exchange Commission for good cause when 
Commissioners themselves could, in turn, only be removed by President 
for good cause—limits President’s removal power in contravention of Con
stitution’s separation of powers; unconstitutional tenure provisions are 
severable from remainder of Sarbanes-Oxley Act of 2002; and Board’s ap
pointment is consistent with Appointments Clause. Free Enterprise 
Fund v. Public Company Accounting Oversight Bd., p. 477. 

CRIMINAL LAW. 

1. Honest-services wire fraud—Bribery or kickback scheme.—Because 
18 U. S. C. § 1346—which provides that, “[f]or the purposes of th[e] chapter 
[of the U. S. Code that prohibits, inter alia, wire fraud, § 1343], the term 
‘scheme or artifice to defraud’ includes a scheme or artifice to deprive 
another of the intangible right of honest services”—is properly confined 
to cover only bribery and kickback schemes, Skilling’s alleged honest-
services wire fraud, which entailed no bribe or kickback, did not fall within 
§ 1346’s proscription. Skilling v. United States, p. 358. 

2. Honest-services wire fraud—Bribery or kickback scheme.—Judg
ment vacated and case remanded to Ninth Circuit for further consider
ation in light of Skilling v. United States, p. 358. Weyhrauch v. United 
States, p. 476. 

3. Jury instructions on honest-services component of mail-fraud stat
ute—Preservation of appeal.—Here, holding in Skilling v. United States, 
p. 358, invalidates jury instructions on honest-services component of fed
eral mail-fraud statute; by raising a timely objection to those instructions 
at trial, petitioners secured their right to challenge instructions on appeal 
and did not forfeit that right by declining to acquiesce in Government’s 
request for discrete findings on alternative theft-of-property and honest-
services theories. Black v. United States, p. 465. 

4. State postconviction relief—Penalty phase error—Prejudice caused 
by counsel’s facially inadequate mitigation investigation.—State post-
conviction trial court erred when it concluded that it could not speculate 
as to whether counsel’s facially inadequate mitigation investigation preju
diced Sears since it resulted in presentation of some mitigation evidence; 
proper prejudice standard under Strickland v. Washington, 466 U. S. 668, 
which requires precisely type of probing and fact-specific analysis not un
dertaken here, applies regardless of how much or how little mitigation 
evidence is presented during initial penalty phase. Sears v. Upton, p. 945. 

DUE PROCESS. See Constitutional Law, I. 
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1314 INDEX 

ELECTIONS. See Injunctions, 2.
 

EMPLOYERS AND EMPLOYEES. See Labor.
 

ENERGY MARKETS. See Patent Act.
 

ENRON. See Constitutional Law IV; Criminal Law, 1, 2, 3.
 

EXECUTIVE’S REMOVAL AUTHORITY. See Constitutional Law, V.
 

FEDERAL ARBITRATION ACT.
 

Arbitrator’s power to hear challenges to arbitration agreements.— 
Under FAA—where an agreement to arbitrate includes an agreement that 
arbitrator will determine agreement’s enforceability—if a party specifi
cally challenges enforceability of that particular agreement to arbitrate, 
district court considers challenge, but if a party challenges enforceability 
of agreement as a whole, challenge is for arbitrator. Rent-A-Center, 
West, Inc. v. Jackson, p. 63. 

FEDERAL-STATE RELATIONS. See Constitutional Law, I, 1.
 

FIFTH AMENDMENT. See Constitutional Law, I, 2.
 

FIRST AMENDMENT. See Constitutional Law, II; III.
 

FOREIGN SECURITIES TRADED ABROAD. See Securities Ex

change Act of 1934. 

FOURTEENTH AMENDMENT. See Constitutional Law, I, 1. 

FREEDOM OF ASSOCIATION. See Constitutional Law, III, 1, 3. 

FREEDOM OF RELIGION. See Constitutional Law, II. 

FREEDOM OF SPEECH. See Constitutional Law, III. 

FREE EXERCISE OF RELIGION. See Constitutional Law, II. 

GENETICALLY ENGINEERED PLANTS. See Injunctions, 1. 

HABEAS CORPUS. 

“Second or successive application”—Challenge to resentence.—Where 
a Federal District Court issued a conditional habeas writ ordering state 
court to release or resentence Magwood, his new sentence was a new judg
ment, and his first habeas application challenging that new judgment is 
not a “second or successive application” under 28 U. S. C. § 2244(b). Mag-
wood v. Patterson, p. 320. 

HANDGUN POSSESSION BAN. See Constitutional Law, I, 1. 

HONEST-SERVICES WIRE FRAUD. See Criminal Law, 1, 2, 3. 
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INDEX 1315 

INJUNCTIONS. 

1. Abuse of discretion—Deregulation of genetically engineered 
plants.—District Court abused its discretion in enjoining Animal and 
Plant Health Inspection Service from effecting a partial deregulation of 
two strains of “Roundup Ready Alfalfa”—which, as genetically engineered 
plants are presumed to be “plant pests” banned by Plant Protection Act— 
and in prohibiting planting of RRA pending agency’s completion of its 
detailed environmental review. Monsanto Co. v. Geertson Seed Farms, 
p. 139. 

2. Independent candidate for office—Petition to be placed on ballot— 
Validating signatures.—Applicant’s request for an injunction pending ap
peal, which would require Virginia State Board of Elections to count sig
natures that he collected in an effort to place himself on congressional 
ballot, is denied. Lux v. Rodrigues (Roberts, C. J., in chambers), p. 1306. 

INTERNATIONAL SHIPPING. See Carmack Amendment. 

INVENTIONS. See Patent Act. 

JURY INSTRUCTIONS. See Criminal Law, 3. 

KEEPING AND BEARING ARMS. See Constitutional Law, I, 1. 

KICKBACK AND BRIBERY SCHEMES. See Criminal Law, 1, 2, 3. 

LABOR. 

Labor Management Relations Act, 1947—Interpretation of collective-
bargaining agreement—Interference with agreement.—Parties’ dispute 
over ratification date of their collective-bargaining agreement was a mat
ter for District Court, not an arbitrator, to resolve; Ninth Circuit did not 
err in declining to recognize a new federal common-law cause of action 
under § 301(a) of LMRA for respondent international union’s alleged tor
tious interference with agreement. Granite Rock Co. v. Teamsters, p. 287. 

LABOR MANAGEMENT RELATIONS ACT, 1947. See Labor. 

LAW SCHOOLS AND STUDENT GROUPS. See Constitutional  
Law, III, 3. 

LOUISIANA. See Stays. 

MATERIAL SUPPORT OF TERRORIST ORGANIZATIONS. See Con

stitutional Law, I, 2; III, 1. 

MITIGATION EVIDENCE. See Criminal Law, 4. 

OVERSEAS SHIPMENTS. See Carmack Amendment. 
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1316 INDEX 

PATENT ACT. 

Patent-eligible process—Mathematical formula for commodities trad
ers.—Petitioners’ claimed invention, which explains how commodities 
buyers and sellers in energy market can hedge against risk of price 
changes and which places that concept into a simple mathematical formula, 
is not a patent-eligible “process” under 35 U. S. C. § 101. Bilski v. Kap
pos, p. 593. 

PLANT PROTECTION ACT. See Injunctions, 1.
 

POLITICAL SPEECH. See Constitutional Law, III, 2.
 

POSTCONVICTION PROCEEDINGS. See Criminal Law, 3.
 

PRESIDENTIAL REMOVAL AUTHORITY. See Constitutional Law, V.
 

PRETRIAL PUBLICITY. See Constitutional Law, IV.
 

PROCESSES ELIGIBLE FOR PATENTS. See Patent Act.
 

PUBLIC LAW SCHOOLS AND STUDENT GROUPS. See Constitu

tional Law, II; III, 3. 

RAIL CARRIERS. See Carmack Amendment. 

REFERENDUM PETITIONS. See Constitutional Law, III, 2. 

REGULATION OF GENETICALLY ENGINEERED PLANTS. See In

junctions, 1. 

RELIGIOUS FREEDOM. See Constitutional Law, II. 

REMOVAL OF EXECUTIVE OFFICERS. See Constitutional Law, V. 

RESENTENCING AS A NEW JUDGMENT. See Habeas Corpus. 

RIGHT TO FAIR TRIAL. See Constitutional Law, IV. 

RIGHT TO KEEP AND BEAR ARMS. See Constitutional Law, I, 1. 

SARBANES-OXLEY ACT OF 2002. See Constitutional Law, V. 

SECOND AMENDMENT. See Constitutional Law, I, 1. 

SECOND OR SUCCESSIVE APPLICATIONS. See Habeas Corpus. 

SECURITIES AND EXCHANGE ACT OF 1934. 

Section 10(b) cause of action—Foreign plaintiffs—Suit involving secu
rities traded abroad.—Section 10(b) does not provide a cause of action to 
foreign plaintiffs suing foreign and American defendants for misconduct 
in connection with securities traded on foreign exchanges. Morrison v. 
National Australia Bank Ltd., p. 247. 
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INDEX 1317 

SENTENCING. See Criminal Law, 4.
 

SEXUAL ORIENTATION DISCRIMINATION. See Constitutional
 
Law, II; III, 3. 

SHIPMENTS ORIGINATING OVERSEAS. See Carmack Amendment. 

SIXTH AMENDMENT. See Constitutional Law, IV. 

STATE POSTCONVICTION PROCEEDINGS. See Criminal Law, 4. 

STAYS. 
Class action judgment against tobacco companies.—Applicant tobacco 

companies’ request for a stay of a Louisiana state court’s judgment that 
awarded damages and other relief to a class of smokers who claimed that 
they were defrauded by applicants’ actions is granted pending applicants’ 
timely filing, and this Court’s disposition, of a certiorari petition. Philip 
Morris USA Inc. v. Scott (Scalia, J., in chambers), p. 1301. 

STUDENT GROUPS AND PUBLIC LAW SCHOOLS. See Constitu

tional Law, II; III, 3. 

SUPPORTING TERRORIST ORGANIZATIONS. See Constitutional 
Law, I, 2; III, 1. 

SUPREME COURT. 
1. Retirement of Justice Stevens, p. ix. 

2. Appointment of Justice Kagan, p. xvii. 

3. Retirement of Frank D. Wagner as Reporter of Decisions, p. xiii. 

4. Term statistics, p. 1309. 

TERRORIST ORGANIZATIONS. See Constitutional Law, I, 2; III, 1. 

TOBACCO LAWSUITS. See Stays. 

TORTIOUS INTERFERENCE  WITH  COLLECTIVE-BARGAINING  
AGREEMENT. See Labor. 

VAGUENESS OF TERRORIST LAW. See Constitutional Law, I, 2. 

VIRGINIA. See Injunctions, 2. 

WASHINGTON. See Constitutional Law, III, 2. 

WIRE FRAUD. See Criminal Law, 1, 2, 3. 

WORDS AND PHRASES. 
1. “Knowingly provid[e] material support or resources to a foreign 

terrorist organization.” 18 U. S. C. § 2339B(a)(1). Holder v. Humanitar
ian Law Project, p. 1. 

2. “Scheme or artifice to deprive another of the intangible right of hon
est services.” 18 U. S. C. § 1346. Skilling v. United States, p. 358. 
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