UNITED STATES
REPORTS

558

OCT. TERM 2009




UNITED STATES REPORTS
VOLUME 558

CASES ADJUDGED

IN

THE SUPREME COURT

AT

OCTOBER TERM, 2009

BEGINNING OF TERM
OCTOBER 5, 2009, THROUGH JANUARY 21, 2010

FRANK D. WAGNER

REPORTER OF DECISIONS

WASHINGTON : 2015

Printed on Uncoated Permanent Printing Paper

For sale by the Superintendent of Documents, U. S. Government Printing Office


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


JUSTICES
OF THE
SUPREME COURT

DURING THE TIME OF THESE REPORTS

JOHN G. ROBERTS, JR., CHIEF JUSTICE.

JOHN PAUL STEVENS, ASSOCIATE JUSTICE.
ANTONIN SCALIA, ASSOCIATE JUSTICE.
ANTHONY M. KENNEDY, ASSOCIATE JUSTICE.
CLARENCE THOMAS, ASSOCIATE JUSTICE.
RUTH BADER GINSBURG, ASSOCIATE JUSTICE.
STEPHEN BREYER, ASSOCIATE JUSTICE.
SAMUEL A. ALITO, Jr., ASSOCIATE JUSTICE.
SONIA SOTOMAYOR, ASSOCIATE JUSTICE.

RETIRED

SANDRA DAY O’CONNOR, ASSOCIATE JUSTICE.
DAVID H. SOUTER, ASSOCIATE JUSTICE.

OFFICERS OF THE COURT

ERIC H. HOLDER, JR., ATTORNEY GENERAL.
ELENA KAGAN, SOLICITOR GENERAL.
WILLIAM K. SUTER, CLERK.

FRANK D. WAGNER, REPORTER OF DECISIONS.
PAMELA TALKIN, MARSHAL.

JUDITH A. GASKELL, LIBRARIAN.

III



SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective August 17, 2009, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.

For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

August 17, 2009.

(For next previous allotment, see 557 U. S., Pt. 2, p. 1V.)
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DEATH OF MR. O'CONNOR
SUPREME COURT OF THE UNITED STATES

MONDAY, NOVEMBER 16, 2009

Present: CHIEF JUSTICE ROBERTS, JUSTICE SCALIA,
JUSTICE KENNEDY, JUSTICE THOMAS, JUSTICE GINSBURG,
JUSTICE ALITO, and JUSTICE SOTOMAYOR.

THE CHIEF JUSTICE said:

It is my sad duty to announce the death on November 11th
of John Jay O’Connor III. John Jay O’Connor was the hus-
band of Justice Sandra Day O’Connor. He was a member of
the Bar of this Court.

On behalf of the Court and Retired Justice Souter,
I extend profound sympathy to Justice O’Connor and her
family.

It will be recorded on the Court’s minutes that the recess
this Court takes today will be in honor of John Jay O’Con-
nor IIIL
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2009

CORCORAN v». LEVENHAGEN, SUPERINTENDENT,
INDIANA STATE PRISON

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

No. 08-10495. Decided October 20, 2009

Petitioner was convicted of murder and sentenced to death in an Indiana
state court. Petitioner sought habeas relief in the Federal District
Court. Petitioner advanced five arguments that his death sentence was
unlawful, including a claim that his sentence violated the Sixth Amend-
ment. Without addressing petitioner’s other arguments, the District
Court granted relief on petitioner’s Sixth Amendment claim. The Sev-
enth Circuit reversed the Sixth Amendment ruling, remanded with in-
structions to deny habeas relief, and stated that Indiana could reinstate
the death penalty. The Court of Appeals did not address petitioner’s
other sentencing claims. In denying a petition for rehearing, the Sev-
enth Circuit rejected petitioner’s argument that the District Court
should be permitted to consider his other claims.

Held: The Court of Appeals erred in disposing of petitioner’s other claims
without any explanation. It should have permitted the District Court
to consider petitioner’s unresolved challenges to his death sentence on
remand, or should have itself explained why such consideration was
unnecessary.

Certiorari granted; 551 F. 3d 703, vacated and remanded.
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PER CURIAM.

An Indiana jury convicted Joseph Corcoran of four counts
of murder. Corcoran was sentenced to death. After Corco-
ran’s challenges to his sentence in the Indiana courts failed,
he sought federal habeas relief. Corcoran argued in his fed-
eral habeas petition that: (1) the Indiana trial court com-
mitted various errors at the sentencing phase; (2) his sen-
tence violated the Sixth Amendment; (3) Indiana’s capital
sentencing statute was unconstitutional; (4) the prosecution
committed misconduct at sentencing; and (5) he should not
be executed because he suffers from a mental illness. See
Corcoran v. Buss, 483 F. Supp. 2d 709, 719, 726 (ND Ind.
2007). The District Court granted habeas relief on Corco-
ran’s claim of a Sixth Amendment violation, and ordered the
state courts to resentence Corcoran to a penalty other than
death. Id., at 725-726. The District Court did not address
Corcoran’s other arguments relating to his sentence, noting
that they were “rendered moot” by the order that Corcoran
be resentenced because of the Sixth Amendment violation.
Id., at 734.

The Seventh Circuit reversed the District Court’s Sixth
Amendment ruling. Corcoran v. Buss, 551 F. 3d 703, 712,
714 (2008). Then, without mentioning Corcoran’s other sen-
tencing claims, the Seventh Circuit remanded “with instruec-
tions to deny the writ,” stating that “Indiana is at liberty to
reinstate the death penalty.” Id., at 714. Corcoran sought
rehearing, arguing that the Court of Appeals should have
allowed the District Court to consider his additional attacks
on his sentence. But the Court of Appeals denied rehear-
ing, again without referring to Corcoran’s undecided claims.

We now grant certiorari and hold that the Seventh Circuit
erred in disposing of Corcoran’s other claims without expla-
nation of any sort. The Seventh Circuit should have permit-
ted the District Court to consider Corcoran’s unresolved
challenges to his death sentence on remand, or should have
itself explained why such consideration was unnecessary.
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In its brief in opposition, the State argues that Corcoran’s
claims were waived, and that they were in any event frivo-
lous, so that a remand would be wasteful. Brief in Opposi-
tion 9-10. Nothing in the Seventh Circuit’s opinion, how-
ever, suggests that this was the basis for that court’s order
that the writ be denied.

The petition for certiorari and the motion for leave to pro-
ceed in forma pauperis are granted. The judgment of the
Court of Appeals for the Seventh Circuit is vacated, and the
case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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BOBBY, WARDEN ». VAN HOOK

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

No. 09-144. Decided November 9, 2009

An Ohio state court sentenced respondent Van Hook to death for murder
in 1985. In 2003, a Federal District Court denied Van Hook’s request
for habeas relief. The Sixth Circuit reversed. Ultimately, it relied on
American Bar Association (ABA) guidelines published in 2003, conclud-
ing that Van Hook’s lawyers were deficient in investigating and present-
ing mitigating evidence at the penalty phase.

Held: Because Van Hook’s attorneys met the constitutional minimum of
competence, he was not denied effective assistance of counsel. The
Sixth Amendment entitles a defendant to receive representation that
does not fall “below an objective standard of reasonableness” in light of
“prevailing professional norms.” Strickland v. Washington, 466 U. S.
668, 686. Restatements of professional standards can be useful as
“guides” to what reasonableness entails, but only to the extent they
describe the professional norms prevailing when the representation took
place. Id., at 688. The Sixth Circuit ignored this limiting principle in
relying on ABA guidelines announced 18 years after Van Hook’s trial.
Judging counsel’s conduct in the 1980’s under 2003 standards—without
even pausing to consider whether they reflected the prevailing profes-
sional practice at the time of the trial—was error. Van Hook’s counsel
were not ineffective under the professional standards prevailing at the
time of trial. They did not start their mitigation investigation too late,
their investigation’s scope was not unreasonable, and their decision not
to seek more mitigating evidence than they had in hand fell within the
range of professionally reasonable judgments.

Certiorari granted; 560 F. 3d 523, reversed and remanded.

PER CURIAM.

The Court of Appeals for the Sixth Circuit granted habeas
relief to Robert Van Hook on the ground that he did not
receive effective assistance of counsel during the sentencing
phase of his capital trial. Because we think it clear that Van
Hook’s attorneys met the constitutional minimum of compe-
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tence under the correct standard, we grant the petition and
reverse.

I

On February 18, 1985, Van Hook went to a Cincinnati bar
that catered to homosexual men, hoping to find someone to
rob. He approached David Self, and after the two spent sev-
eral hours drinking together they left for Self’s apartment.
There Van Hook “lured Self into a vulnerable position” and
attacked him, first strangling him until he was unconscious,
then killing him with a kitchen knife and mutilating his body.
State v. Van Hook, 39 Ohio St. 3d 256, 256-257, 530 N. E. 2d
883, 884 (1988) (statement of the case). Before fleeing with
Self’s valuables, Van Hook attempted to cover his tracks,
stuffing the knife and other items into the body and smearing
fingerprints he had left behind. Six weeks later, police
found him in Florida, where he confessed.

Van Hook was indicted in Ohio for aggravated murder,
with one capital specification, and aggravated robbery. He
waived his right to a jury trial, and a three-judge panel found
him guilty of both charges and the capital specification. At
the sentencing hearing, the defense called eight mitigation
witnesses, and Van Hook himself gave an unsworn state-
ment. After weighing the aggravating and mitigating cir-
cumstances, the trial court imposed the death penalty. The
Ohio courts affirmed on direct appeal, id., at 265, 530 N. E.
2d, at 892; State v. Van Hook, No. C-85-0565, 1987 WL 11202
(Ohio App., May 13, 1987) (per curiam), and we denied cer-
tiorari, Van Hook v. Ohio, 489 U. S. 1100 (1989). Van Hook
also sought state postconviction relief, which the Ohio courts
denied. State v. Van Hook, No. C-910505, 1992 WL 308350
(Ohio App., Oct. 21, 1992) (per curiam), appeal denied, 66
Ohio St. 3d 1440, 608 N. E. 2d 1085, rehearing denied, 66
Ohio St. 3d 1470, 611 N. E. 2d 328 (1993); State v. Van Hook,
70 Ohio St. 3d 1216, 639 N. E. 2d 1199 (1994).

Van Hook filed this federal habeas petition in 1995. The
District Court denied relief on all 17 of his claims. Van


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


6 BOBBY v. VAN HOOK

Per Curiam

Hook v. Anderson, No. C-1-94-269 (SD Ohio, Aug. 7, 2003),
App. to Pet. for Cert. 123a, 163a. A panel of the Sixth Cir-
cuit reversed, concluding that Van Hook’s confession was un-
constitutionally obtained under Edwards v. Arizona, 451
U. S. 477 (1981). See Van Hook v. Anderson, 444 F. 3d 830,
832 (2006). The en banc Sixth Circuit vacated that ruling,
holding the confession was proper, and it remanded the case
to the panel to consider Van Hook’s other claims. See Van
Hook v. Anderson, 488 F. 3d 411, 428 (2007). Van Hook peti-
tioned for a writ of certiorari, which we denied. Van Hook
v. Hudson, 552 U. S. 1023 (2007).

On remand, the panel granted Van Hook habeas relief
again, but on different grounds, holding that his attorneys
were ineffective during the penalty phase because they did
not adequately investigate and present mitigating evidence,
neglected to secure an independent mental-health expert,
and requested and relied on a presentence investigation re-
port without objecting to damaging evidence it contained.
See Van Hook v. Anderson, 535 F. 3d 458, 461 (2008). The
en banc Sixth Circuit again vacated the panel’s opinion, but
rather than hearing the case a second time it remanded for
the panel to revise its opinion. See Van Hook v. Anderson,
560 F. 3d 523, 524 (2009). In its third opinion, the panel—
relying on guidelines published by the American Bar Associ-
ation (ABA) in 2003—granted relief to Van Hook on the sole
ground that his lawyers performed deficiently in investigat-
ing and presenting mitigating evidence. See id., at 525.
The State petitioned for a writ of certiorari. We grant the
petition and reverse.

11

Because Van Hook filed his federal habeas petition before
April 24, 1996, the provisions of the Antiterrorism and Effec-
tive Death Penalty Act of 1996 do not apply. See Lindh v.
Murphy, 521 U. S. 320, 327 (1997). Even without the Act’s
added layer of deference to state-court judgments, we cannot
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agree with the Court of Appeals that Van Hook is entitled
to relief.
A

The Sixth Amendment entitles criminal defendants to the
“‘effective assistance of counsel’”—that is, representation
that does not fall “below an objective standard of reasonable-
ness” in light of “prevailing professional norms.” Strick-
land v. Washington, 466 U. S. 668, 686, 688 (1984) (quoting
McMann v. Richardson, 397 U.S. 759, 771, n. 14 (1970)).
That standard is necessarily a general one. “No particular
set of detailed rules for counsel’s conduct can satisfactorily
take account of the variety of circumstances faced by defense
counsel or the range of legitimate decisions regarding how
best to represent a criminal defendant.” 466 U. S., at 688-
689. Restatements of professional standards, we have rec-
ognized, can be useful as “guides” to what reasonableness
entails, but only to the extent they describe the professional
norms prevailing when the representation took place. Id.,
at 688.

The Sixth Circuit ignored this limiting principle, relying
on ABA guidelines announced 18 years after Van Hook went
to trial. See 560 F. 3d, at 526-528 (quoting ABA Guidelines
for the Appointment and Performance of Defense Counsel in
Death Penalty Cases 10.7, comment., pp. 81-83 (rev. ed.
2003)). The ABA standards in effect in 1985 described de-
fense counsel’s duty to investigate both the merits and miti-
gating circumstances in general terms: “It is the duty of the
lawyer to conduct a prompt investigation of the circum-
stances of the case and to explore all avenues leading to facts
relevant to the merits of the case and the penalty in the
event of conviction.” 1 ABA Standards for Criminal Justice
4-4.1, p. 4-53 (2d ed. 1980). The accompanying two-page
commentary noted that defense counsel have “a substantial
and important role to perform in raising mitigating factors,”
and that “[ilnformation concerning the defendant’s back-
ground, education, employment record, mental and emotional
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stability, family relationships, and the like, will be relevant,
as will mitigating circumstances surrounding the commission
of the offense itself.” Id., at 4-55.

Quite different are the ABA’s 131-page “Guidelines” for
capital defense counsel, published in 2003, on which the Sixth
Circuit relied. Those directives expanded what had been (in
the 1980 Standards) a broad outline of defense counsel’s du-
ties in all eriminal cases into detailed prescriptions for legal
representation of capital defendants. They discuss the duty
to investigate mitigating evidence in exhaustive detail, speci-
fying what attorneys should look for, where to look, and
when to begin. See ABA Guidelines 10.7, comment., at 80—
85. They include, for example, the requirement that coun-
sel’s investigation cover every period of the defendant’s life
from “the moment of conception,” id., at 81, and that counsel
contact “virtually everyone . .. who knew [the defendant]
and his family” and obtain records “concerning not only the
client, but also his parents, grandparents, siblings, and chil-
dren,” id., at 83. Judging counsel’s conduct in the 1980’s on
the basis of these 2003 Guidelines—without even pausing to
consider whether they reflected the prevailing professional
practice at the time of the trial—was error.

To make matters worse, the Court of Appeals (following
Circuit precedent) treated the ABA’s 2003 Guidelines not
merely as evidence of what reasonably diligent attorneys
would do, but as inexorable commands with which all capital
defense counsel “‘must fully comply.’” 560 F. 3d, at 526
(quoting Dickerson v. Bagley, 453 F. 3d 690, 693 (CA6 2006)).
Strickland stressed, however, that “American Bar Associa-
tion standards and the like” are “only guides” to what rea-
sonableness means, not its definition. 466 U. S., at 688. We
have since regarded them as such.! See Wiggins v. Smith,

1 The narrow grounds for our opinion should not be regarded as accept-
ing the legitimacy of a less categorical use of the Guidelines to evaluate
post-2003 representation. For that to be proper, the Guidelines must re-
flect “[plrevailing norms of practice,” Strickland, 466 U.S., at 688, and
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539 U. S. 510, 524 (2003). What we have said of state re-
quirements is a fortiori true of standards set by private or-
ganizations: “[W]hile States are free to impose whatever spe-
cific rules they see fit to ensure that criminal defendants are
well represented, we have held that the Federal Constitution
imposes one general requirement: that counsel make objec-
tively reasonable choices.” Roe v. Flores-Ortega, 528 U. S.
470, 479 (2000).
B

Van Hook insists that the Sixth Circuit’s missteps made no
difference because his counsel were ineffective even under
professional standards prevailing at the time. He is wrong.

Like the Court of Appeals, Van Hook first contends that
his attorneys began their mitigation investigation too late,
waiting until he was found guilty—only days before the sen-
tencing hearing—to dig into his background. See 560 F. 3d,
at 528. But the record shows they started much sooner.
Between Van Hook’s indictment and his trial less than three
months later, they contacted their lay witnesses early and
often: They spoke nine times with his mother (beginning
within a week after the indictment), once with both parents
together, twice with an aunt who lived with the family and
often cared for Van Hook as a child, and three times with a
family friend whom Van Hook visited immediately after the
crime. App. to Pet. for Cert. 380a—-383a, 384a—387a. As for
their expert witnesses, they were in touch with one more
than a month before trial, and they met with the other for
two hours a week before the trial court reached its verdict.
Id., at 382a, 386a. Moreover, after reviewing his military
history, they met with a representative of the Veterans Ad-
ministration seven weeks before trial and attempted to ob-

“standard practice,” Wiggins v. Smith, 539 U. S. 510, 524 (2003), and must
not be so detailed that they would “interfere with the constitutionally
protected independence of counsel and restrict the wide latitude counsel
must have in making tactical decisions,” Strickland, supra, at 689. We
express no views on whether the 2003 Guidelines meet these criteria.
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tain his medical records. Id., at 38la, 386a. And they
looked into enlisting a mitigation specialist when the trial
was still five weeks away. Id., at 386a. The Sixth Circuit,
in short, was simply incorrect in saying Van Hook’s lawyers
waited until the “last minute.” 560 F. 3d, at 528. Cf. Wil-
liams v. Taylor, 529 U.S. 362, 395 (2000) (counsel waited
“until a week before the trial” to prepare for the sentenc-
ing phase).

Nor was the scope of counsel’s investigation unreasonable.?
The Sixth Circuit said Van Hook’s attorneys found only
“a little information about his traumatic childhood experi-
ence,” 560 F. 3d, at 528, but that is a gross distortion. The
trial court learned, for instance, that Van Hook (whose par-
ents were both “heavy drinkers”) started drinking as a tod-
dler, began “barhopping” with his father at age 9, drank and
used drugs regularly with his father from age 11 forward,
and continued abusing drugs and alcohol into adulthood.
App. to Pet. for Cert. 310a-312a, 323a—326a, 328a—-330a, 373a.
The court also heard that Van Hook grew up in a “‘combat
zone’”: He watched his father beat his mother weekly, saw
him hold her at gunpoint and knifepoint, “observed” episodes
of “sexual violence” while sleeping in his parents’ bedroom,
and was beaten himself at least once. Id., at 321a, 338a—
339a, 371a. It learned that Van Hook, who had “fantasies
about Kkilling and war” from an early age, was deeply upset
when his drug and alcohol abuse forced him out of the mili-
tary, and attempted suicide five times (including a month be-
fore the murder), id., at 351a-353a, 372a. And although the

2In his brief in this Court, Van Hook also alludes to his counsel’s failure
to obtain an independent mental-health expert and their reliance on (and
failure to object to harmful evidence in) a presentence investigation re-
port—grounds on which the Sixth Circuit panel previously relied but
which it abandoned in its final opinion. See supra, at 6. Van Hook
now concedes, however, that neither ground is a “basis for issuing the
writ,” Brief in Opposition 5; see also id., at 7, and accordingly we do not
address them.
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experts agreed that Van Hook did not suffer from a “mental
disease or defect,” the trial court learned that Van Hook’s
borderline personality disorder and his consumption of drugs
and alcohol the day of the crime impaired “his ability to re-
frain from the [crime],” id., at 303a, and that his “explo[sion]”
of “senseless and bizarre brutality” may have resulted from
what one expert termed a “homosexual panic,” id., at 376a.

Despite all the mitigating evidence the defense did pre-
sent, Van Hook and the Court of Appeals fault his counsel
for failing to find more. What his counsel did discover, the
argument goes, gave them “reason to suspect that much
worse details existed,” and that suspicion should have
prompted them to interview other family members—his
stepsister, two uncles, and two aunts—as well as a psychia-
trist who once treated his mother, all of whom “could have
helped his counsel narrate the true story of Van Hook’s child-
hood experiences.” 560 F. 3d, at 528. But there comes a
point at which evidence from more distant relatives can rea-
sonably be expected to be only cumulative, and the search
for it distractive from more important duties. The ABA
Standards prevailing at the time called for Van Hook’s coun-
sel to cover several broad categories of mitigating evidence,
see 1 ABA Standards 4-4.1, comment., at 4-55, which they
did. And given all the evidence they unearthed from those
closest to Van Hook’s upbringing and the experts who re-
viewed his history, it was not unreasonable for his counsel
not to identify and interview every other living family mem-
ber or every therapist who once treated his parents. This
is not a case in which the defendant’s attorneys failed to act
while potentially powerful mitigating evidence stared them
in the face, cf. Wiggins, 539 U. S., at 525, or would have been
apparent from documents any reasonable attorney would
have obtained, cf. Rompilla v. Beard, 545 U. S. 374, 389-393
(2005). It is instead a case, like Strickland itself, in which
defense counsel’s “decision not to seek more” mitigating evi-
dence from the defendant’s background “than was already in
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hand” fell “well within the range of professionally reasonable
judgments.” 466 U. S., at 699.3

What is more, even if Van Hook’s counsel performed defi-
ciently by failing to dig deeper, he suffered no prejudice as
a result. See id., at 694. As the Ohio court that rejected
Van Hook’s state habeas petition found, the affidavits submit-
ted by the witnesses not interviewed show their testimony
would have added nothing of value. See State v. Van Hook,
No. C-910505, 1992 WL 308350, *2. Only two witnesses
even arguably would have added new, relevant information:
One of Van Hook’s uncles noted that Van Hook’s mother was
temporarily committed to a psychiatric hospital, and Van
Hook’s stepsister mentioned that his father hit Van Hook fre-
quently and tried to kill Van Hook’s mother. App. to Pet.
for Cert. 227a, 232a. But the trial court had already
heard—from Van Hook’s mother herself—that she had been
“under psychiatric care” more than once. Id., at 340a. And
it was already aware that his father had a violent nature,
had attacked Van Hook’s mother, and had beaten Van Hook
at least once. See also id., at 305a (noting that Van Hook
“suffered from a significant degree of neglect and abuse”
throughout his “chaotic” childhood). Neither the Court of
Appeals nor Van Hook has shown why the minor additional
details the trial court did not hear would have made any
difference.

On the other side of the scales, moreover, was the evi-
dence of the aggravating circumstance the trial court found:

3In addition to the evidence the Sixth Circuit said his attorneys over-
looked, Van Hook alleges that his lawyers failed to provide the expert
witnesses with a “complete set of relevant records or [his] complete
psycho-social history.” Brief in Opposition 4. But he offers no support
for that assertion. He further claims that his counsel failed to obtain or
present records of his military service and prior hospitalizations, but the
record shows that they did review the former, see App. to Pet. for Cert.
380a, and that the trial court learned (from one of the written expert
reports) all the relevant information Van Hook says it would have gleaned
from the latter, see id., at 373a—377a.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


Cite as: 558 U. S. 4 (2009) 13

AvrTo, J., concurring

that Van Hook committed the murder alone in the course
of an aggravated robbery. See Ohio Rev. Code Ann.
§2929.04(A)(7) (Lexis 2006). Van Hook’s confession made
clear, and he never subsequently denied, both that he was
the sole perpetrator of the crime and that “[h]is intention
from beginning to end was to rob [Self] at some point in their
evening’s activities.” App. to Pet. for Cert. 295a; see id., at
276a-278a, 294a. Nor did he arrive at that intention on a
whim: Van Hook had previously pursued the same strategy—
of luring homosexual men into secluded settings to rob
them—many times since his teenage years, and he employed
it again even after Self’s murder in the weeks before his
arrest. See id., at 279a, 295a, 374a. Although Van Hook
apparently deviated from his original plan once the offense
was underway—going beyond stealing Self’s goods to killing
him and disfiguring the dead body—that hardly helped his
cause. The Sixth Circuit, which focused on the number of
aggravating factors instead of their weight, see 560 F. 3d, at
530; cf. Ohio Rev. Code Ann. §2929.04(B), gave all this evi-
dence short shrift, leading it to overstate further the effect
additional mitigating evidence might have had.

* * *

The petition for certiorari and the motion for leave to pro-
ceed in forma pauperis are granted. The judgment of the
Court of Appeals is reversed, and the case is remanded for
further proceedings consistent with this opinion.

It 1s so ordered.

JUSTICE ALITO, concurring.

I join the Court’s per curiam opinion but emphasize my
understanding that the opinion in no way suggests that the
American Bar Association’s Guidelines for the Appointment
and Performance of Defense Counsel in Death Penalty Cases
(rev. ed. 2003) (2003 Guidelines or ABA Guidelines) have spe-
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cial relevance in determining whether an attorney’s perform-
ance meets the standard required by the Sixth Amendment.
The ABA is a venerable organization with a history of serv-
ice to the bar, but it is, after all, a private group with limited
membership. The views of the association’s members, not
to mention the views of the members of the advisory commit-
tee that formulated the 2003 Guidelines, do not necessarily
reflect the views of the American bar as a whole. It is the
responsibility of the courts to determine the nature of the
work that a defense attorney must do in a capital case in
order to meet the obligations imposed by the Constitution,
and I see no reason why the ABA Guidelines should be given
a privileged position in making that determination.
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WONG, WARDEN ». BELMONTES

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 08-1263. Decided November 16, 2009

Respondent Belmontes was convicted of murder and sentenced to death
in a California court. Unsuccessful on direct appeal and state collateral
review, he sought federal habeas relief, claiming that his counsel was
constitutionally ineffective for failing to investigate and present suffi-
cient mitigating evidence at the trial’s sentencing phase. The District
Court denied relief, concluding that Belmontes’ counsel had been ineffec-
tive but that Belmontes could not establish prejudice under Strickland
v. Washington, 466 U.S. 668. The Ninth Circuit reversed, agreeing
that counsel’s performance was defective but disagreeing with the Dis-
trict Court’s prejudice ruling.

Held: The Ninth Circuit erred in concluding that Belmontes was preju-
diced by his counsel’s alleged deficient performance during sentencing.
To establish prejudice, Belmontes must show a reasonable probability
that (1) a competent attorney, aware of the available mitigating evi-
dence, would have introduced it at sentencing, and (2) had the jury been
confronted with this mitigating evidence, there is a reasonable probabil-
ity that it would have returned with a different sentence. In evaluating
this second question, it is necessary to consider all the relevant evidence
that the jury would have had before it—not just the mitigation evidence
that could have been presented but also the rebuttal evidence that al-
most certainly would have come with it. Here, the additional evidence
that the Ninth Circuit concluded should have been introduced was either
cumulative of the substantial mitigation evidence already introduced or
would have opened the door to powerful rebuttal evidence that Bel-
montes was responsible for not one but two murders. Belmontes can-
not demonstrate a reasonable probability that, had it been presented all
of this evidence, the jury would have returned with a different sentence.

Certiorari granted; 529 F. 3d 834, reversed and remanded.

PER CURIAM.

In 1981, in the course of a burglary, Fernando Belmontes
bludgeoned Steacy McConnell to death, striking her in the
head 15 to 20 times with a steel dumbbell bar. See People
v. Belmontes, 45 Cal. 3d 744, 759-761, 755 P. 2d 310, 315-316
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(1988). After the murder, Belmontes and his accomplices
stole McConnell’s stereo, sold it for $100, and used the money
to buy beer and drugs for the night. Id., at 764-765, 755
P. 2d, at 318-319.

Belmontes was convicted of murder and sentenced to
death in state court. Unsuccessful on direct appeal and
state collateral review, Belmontes sought federal habeas re-
lief, which the District Court denied. The Court of Appeals
reversed, finding instructional error, but we overturned that
decision. Ayers v. Belmontes, 549 U. S. 7 (2006); see also
Brown v. Belmontes, 544 U. S. 945 (2005).

On remand, the Court of Appeals again ruled for Bel-
montes, this time finding that Belmontes suffered ineffective
assistance of counsel during the sentencing phase of his trial.
The District Court had previously denied relief on that
ground, finding that counsel for Belmontes had performed
deficiently under Ninth Circuit precedent, but that Bel-
montes could not establish prejudice under Strickland v.
Washington, 466 U. S. 668 (1984). Belmontes v. Calderon,
Civ. S-89-0736 DFL JFM (ED Cal., Aug. 15, 2000), App. to
Pet. for Cert. 140a, 179a, 183a. The Court of Appeals
agreed that counsel’s performance was deficient, but dis-
agreed with the District Court with respect to prejudice,
determining that counsel’s errors undermined confidence in
the penalty phase verdict. Belmontes v. Ayers, 529 F. 3d
834, 859-863, 874 (CA9 2008). We disagree with the Court
of Appeals as to prejudice, grant the State’s petition for cer-
tiorari, and reverse.

I

Belmontes argues that his counsel was constitutionally in-
effective for failing to investigate and present sufficient miti-
gating evidence during the penalty phase of his trial. To
prevail on this claim, Belmontes must meet both the deficient
performance and prejudice prongs of Strickland, 466 U. S.,
at 687. To show deficient performance, Belmontes must es-
tablish that “counsel’s representation fell below an objective
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standard of reasonableness.” Id., at 688. In light of “the
variety of circumstances faced by defense counsel [and] the
range of legitimate decisions regarding how best to repre-
sent a criminal defendant,” the performance inquiry neces-
sarily turns on “whether counsel’s assistance was reasonable
considering all the circumstances.” Id., at 688—-689. At all
points, “[jludicial scrutiny of counsel’s performance must be
highly deferential.” Id., at 689.

The challenge confronting Belmontes’ lawyer, John Schick,
was very specific. Substantial evidence indicated that Bel-
montes had committed a prior murder, and the prosecution
was eager to introduce that evidence during the penalty
phase of the McConnell trial. The evidence of the prior
murder was extensive, including eyewitness testimony, Bel-
montes’ own admissions, and Belmontes’ possession of the
murder weapon and the same type of ammunition used to
kill the victim. Record 2239-2250, 2261; Deposition of John
Schick, Exhs. 62, 63, 64 (Sept. 26, 1995).

The evidence, furthermore, was potentially devastating.
It would have shown that two years before Steacy McCon-
nell’s death, police found Jerry Howard’s body in a secluded
area. Howard had been killed execution style, with a bullet
to the back of the head. The authorities suspected Bel-
montes, but on the eve of trial the State’s witnesses refused
to cooperate (Belmontes’ mother had begged one not to tes-
tify). The prosecution therefore believed it could not prove
Belmontes guilty of murder beyond a reasonable doubt.
What the prosecution could prove, even without the recalci-
trant witnesses, was that Belmontes possessed the gun used
to murder Howard. So the State offered, and Belmontes ac-
cepted, a no-contest plea to accessory after the fact to volun-
tary manslaughter. Record 2239-2243; Deposition of John
Schick, Exhs. 62, 63, 64.

But Belmontes had not been shy about discussing the mur-
der, boasting to several people that he had killed Howard.
Steven Cartwright informed the district attorney that Bel-
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montes had confessed to the murder. A police informant
told detectives that Belmontes “bragged” about the murder,
stating that he was “mad” at Howard because “the night be-
fore, he had quite a [lot] of dope and wouldn’t share it with
him.” After double jeopardy protection set in and he had
been released on parole, Belmontes admitted his responsibil-
ity for the murder to his counselor at the California Youth
Authority, Charles Sapien. During his time in confinement,
Belmontes had “always denied that he was the [one] who
shot Jerry Howard.” But because Sapien “had been square
with [Belmontes],” Belmontes decided to level with Sapien
upon his release, telling Sapien that he had “‘wasted’ that
guy.” Record 2240; Deposition of John Schick, Exhs. 62,
63, 64.

Schick understood the gravity of this aggravating evi-
dence, and he built his mitigation strategy around the over-
riding need to exclude it. California evidentiary rules,
Schick knew, offered him an argument to exclude the evi-
dence, but those same rules made clear that the evidence
would come in for rebuttal if Schick opened the door. Rec-
ord 2256; see also People v. Rodriguez, 42 Cal. 3d 730, 791-
792,726 P. 2d 113, 153 (1986); People v. Harris, 28 Cal. 3d 935,
960-962, 623 P. 2d 240, 254 (1981). Schick thus had “grave
concerns” that, even if he succeeded initially in excluding
the prior murder evidence, it would still be admitted if his
mitigation case swept too broadly. Accordingly, Schick de-
cided to proceed cautiously, structuring his mitigation argu-
ments and witnesses to limit that possibility. Deposition of
John Schick 301, 309-310; see Strickland, supra, at 699 (“Re-
stricting testimony on respondent’s character to what had
come in at the plea colloquy ensured that contrary character
and psychological evidence and respondent’s criminal history,
which counsel had successfully moved to exclude, would not
come in”).

As Schick expected, the prosecution was ready to admit
this evidence during the sentencing phase. Schick moved to
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exclude the evidence, arguing that the State should be al-
lowed to tell the jury only that Belmontes had been convicted
of being an accessory after the fact to voluntary manslaugh-
ter—nothing more. Record 2240-2254. Schick succeeded
in keeping the prosecution from presenting the damaging ev-
idence in its sentencing case in chief, but his client remained
at risk: The trial court indicated the evidence would come in
for rebuttal or impeachment if Schick opened the door. Id.,
at 2256.

This was not an empty threat. In one instance, Schick
elicited testimony that Belmontes was not a violent person.
The State objected and, out of earshot of the jury, argued
that it should be able to rebut the testimony with the
Howard murder evidence. Id., at 2332-2334. The court
warned Schick that it was “going to have to allow [the prose-
cution] to go into the whole background” if Schick continued
his line of questioning. Id., at 2334. Schick acquiesced, and
the court struck the testimony. Ibid.

The court’s warning reinforced Schick’s understanding
that he would have to tailor his mitigation case carefully to
preserve his success in excluding the Howard murder evi-
dence. With that cautionary note in mind, Schick put on
nine witnesses he thought could advance a case for mitiga-
tion, without opening the door to the prior murder evidence.
See id., at 2312-2417.

The Court of Appeals determined that in spite of these
efforts, Schick’s performance was constitutionally deficient
under Circuit precedent. 529 F. 3d, at 862-863. The State
challenges that conclusion, but we need not resolve the point,
because we agree with the District Court that Belmontes
cannot establish prejudice.

II

To establish prejudice, Belmontes must show “a reason-
able probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different.”
Strickland, 466 U.S., at 694. That showing requires Bel-
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montes to establish “a reasonable probability that a compe-
tent attorney, aware of [the available mitigating evidence],
would have introduced it at sentencing,” and “that had the
jury been confronted with this . . . mitigating evidence, there
is a reasonable probability that it would have returned with
a different sentence.” Wiggins v. Smith, 539 U. S. 510, 535,
536 (2003).

The Ninth Circuit determined that a reasonably competent
lawyer would have introduced more mitigation evidence, on
top of what Schick had already presented. For purposes of
our prejudice analysis, we accept that conclusion and proceed
to consider whether there is a reasonable probability that
a jury presented with this additional mitigation evidence
would have returned a different verdict.

In evaluating that question, it is necessary to consider all
the relevant evidence that the jury would have had before it
if Schick had pursued the different path—not just the mitiga-
tion evidence Schick could have presented, but also the How-
ard murder evidence that almost certainly would have come
in with it. See Strickland, supra, at 695-696, 700. Thus,
to establish prejudice, Belmontes must show a reasonable
probability that the jury would have rejected a capital sen-
tence after it weighed the entire body of mitigating evidence
(including the additional testimony Schick could have pre-
sented) against the entire body of aggravating evidence (in-
cluding the Howard murder evidence). Belmontes cannot
meet this burden.

We begin with the mitigating evidence Schick did present
during the sentencing phase. That evidence was substan-
tial. The same Ninth Circuit panel addressing the same rec-
ord in Belmontes’ first habeas appeal agreed, recognizing
“the substantial nature of the mitigating evidence” Schick
presented. Belmontes v. Woodford, 350 F. 3d 861, 907
(2003). It reiterated the point several times. See id., at
874, 901, 908.
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All told, Schick put nine witnesses on the stand over a
span of two days, and elicited a range of testimony on Bel-
montes’ behalf. A number of those witnesses highlighted
Belmontes’ “terrible” childhood. They testified that his fa-
ther was an alcoholic and extremely abusive. Belmontes’
grandfather described the one-bedroom house where Bel-
montes spent much of his childhood as a “chicken coop.”
Belmontes did not do well in school; he dropped out in the
ninth grade. His younger sister died when she was only 10
months old. And his grandmother died tragically when she
drowned in her swimming pool. See Record 2314-2319,
2324-2325, 2344.

Family members also testified that, despite these difficul-
ties, Belmontes maintained strong relationships with his
grandfather, grandmother, mother, and sister. Id., at 2317-
2318, 2325-2326. And Belmontes’ best friend offered the in-
sights of a close friend and confidant. Id., at 2329-2332.

Schick also called witnesses who detailed Belmontes’ reli-
gious conversion while in state custody on the accessory
charge. These witnesses told stories about Belmontes’ ef-
forts advising other inmates in his detention center’s reli-
gious program, to illustrate that he could live a productive
and meaningful life in prison. They described his success
working as part of a firefighting crew, detailing his rise from
lowest man on the team to second in command. Belmontes’
assistant chaplain even said that he would use Belmontes as
a regular part of his prison counseling program if the jury
handed down a life sentence. Id., at 2379-2384, 2396-2398,
2400-2407.

Belmontes himself bolstered these accounts by testifying
about his childhood and religious conversion, both at sen-
tencing and during allocution. Belmontes described his
childhood as “pretty hard,” but took responsibility for his
actions, telling the jury that he did not want to use his back-
ground “as a crutch[,] to say I am in a situation right now
... because of that.” Id., at 2343.


pub-unit
Sticky Note
None set by pub-unit

pub-unit
Sticky Note
MigrationNone set by pub-unit

pub-unit
Sticky Note
Unmarked set by pub-unit


22 WONG v. BELMONTES

Per Curiam

On remand from this Court, the Court of Appeals—ad-
dressing Belmontes’ ineffective assistance claim for the first
time—changed its view of this evidence. Instead of finding
Schick’s mitigation case “substantial,” as it previously had,
Belmontes, 350 F. 3d, at 907, the Ninth Circuit this time
around labeled it “cursory,” 529 F. 3d, at 841, 861, n. 14, 866.
Compare also Belmontes, 350 F. 3d, at 874, 901, 907 (labeling
the mitigation evidence Schick presented “substantial”), with
529 F. 3d, at 847, n. 3, 874 (labeling the same evidence “insub-
stantial”). More evidence, the Court of Appeals now con-
cluded, would have made a difference; in particular, more
evidence to “humanize” Belmontes, as that court put it no
fewer than 11 times in its opinion. Id., at 850, 859, 860, 862,
863, 864, 865, and n. 18, 869, 872, 874. The court determined
that the failure to put on this evidence prejudiced Belmontes.

There are two problems with this conclusion: Some of the
evidence was merely cumulative of the humanizing evidence
Schick actually presented; adding it to what was already
there would have made little difference. Other evidence
proposed by the Ninth Circuit would have put into play as-
pects of Belmontes’ character that would have triggered ad-
mission of the powerful Howard evidence in rebuttal. This
evidence would have made a difference, but in the wrong
direction for Belmontes. In either event, Belmontes cannot
establish Strickland prejudice.

First, the cumulative evidence. In the Court of Appeals’
view, Belmontes should have presented more humanizing ev-
idence about Belmontes’ “difficult childhood” and highlighted
his “positive attributes.” 529 F. 3d, at 864. As for his
difficult childhood, Schick should have called witnesses to
testify that “when Belmontes was five years old, his 10-
month-old sister died of a brain tumor,” that he “exhibited
symptoms of depression” after her death, that his grand-
mother suffered from “alcoholism and prescription drug ad-
diction,” and that both his immediate and extended family
lived in a state of “constant strife.” Ibid. As for his posi-
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tive attributes, Schick should have produced testimony about
Belmontes’ “strong character as a child in the face of adver-
sity.” Ibid. Schick should have illustrated that Belmontes
was “kind, responsible, and likeable”; that he “got along well
with his siblings” and was “respectful towards his grand-
parents despite their disapproval of his mixed racial back-
ground”; and that he “participated in community activities,
kept up in school and got along with his teachers before [an]
illness, and made friends easily.” Ibid.

But as recounted above and recognized by the state courts
and, originally, this very panel, Schick did put on substantial
mitigation evidence, much of it targeting the same “humaniz-
ing” theme the Ninth Circuit highlighted. Compare, e. g.,
ibid. with Record 2317 (death of 10-month-old sister); id.,
at 2319, 2325 (difficult childhood); id., at 2314-2315 (family
member’s addictions); id., at 2314-2315, 2324-2325 (family
strife and abuse); id., at 2317, 2319, 2347-2348, 2397 (strong
character as a child); id., at 2326-2327 (close relationship
with siblings); id., at 2317-2319 (close relationship with
grandparents); id., at 2348-2351 (participation in community
religious events); see also, e. g., Belmontes’ Traverse to Re-
spondent’s Return to Pet. for Writ of Habeas Corpus in
No. S-89-0736-EJG-JFM (ED Cal.), p. 64 (“[Clounsel’s pres-
entation was arguably adequate only with respect to [evi-
dence] of ‘humanizing’ petitioner”). The sentencing jury
was thus “well acquainted” with Belmontes’ background and
potential humanizing features. Schriro v. Landrigan, 550
U. S. 465, 481 (2007). Additional evidence on these points
would have offered an insignificant benefit, if any at all.

The Ninth Circuit also determined that both the evidence
Schick presented and the additional evidence it proposed
would have carried greater weight if Schick had submitted
expert testimony. Such testimony could “make connections
between the various themes in the mitigation case and ex-
plain to the jury how they could have contributed to Belmon-
tes’s involvement in criminal activity.” 529 F. 3d, at 853.
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See also ibid. (discussing expert’s federal habeas testimony
on importance of expert testimony). But the body of miti-
gating evidence the Ninth Circuit would have required
Schick to present was neither complex nor technical. It re-
quired only that the jury make logical connections of the kind
a layperson is well equipped to make. The jury simply did
not need expert testimony to understand the “humanizing”
evidence; it could use its common sense or own sense of
mercy.

What is more, expert testimony discussing Belmontes’
mental state, seeking to explain his behavior, or putting it
in some favorable context would have exposed Belmontes to
the Howard evidence. See Darden v. Wainwright, 477 U. S.
168, 186 (1986) (“Any attempt to portray petitioner as a non-
violent man would have opened the door for the State to
rebut with evidence of petitioner’s prior convictions. . . . Sim-
ilarly, if defense counsel had attempted to put on evidence
that petitioner was a family man, they would have been faced
with his admission at trial that, although still married, he
was spending the weekend furlough with a girlfriend”).

If, for example, an expert had testified that Belmontes had
a “‘high likelihood of a . . . nonviolent adjustment to a prison
setting,”” as Belmontes suggested an expert might, see Brief
for Appellant in No. 01-99018 (CA9), p. 34, the question
would have immediately arisen: “What was his propensity
toward violence to begin with? Does evidence of another
murder alter your view?” Expert testimony explaining why
the jury should feel sympathy, as opposed simply to facts
that might elicit that response, would have led to a similar
rejoinder: “Is such sympathy equally appropriate for some-
one who committed a second murder?” Any of this testi-
mony from an expert’s perspective would have made the
Howard evidence fair game.

Many of Belmontes’ other arguments fail for the same rea-
son. He argues that the jury should have been told that he
suffered an “extended bout with rheumatic fever,” which led
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