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NOTES

1JUSTICE SOUTER announced his retirement on May 1, 2009, effective
“Iwlhen the Court rises for the summer recess.”

2 Attorney General Holder was presented to the Court on April 22, 2009.
See post, p. IX.

3 Acting Solicitor General Kneedler resigned effective March 20, 2009.

4The Honorable Elena Kagan, of Massachusetts, was nominated by
President Obama on January 26, 2009, to be Solicitor General; the nomina-
tion was confirmed by the Senate on March 19, 2009; she was commis-
sioned on the same date and took the oath of office on March 20, 2009.
She was presented to the Court on March 23, 2009. See post, p. VIL
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective February 1, 2006, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
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For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, SAMUEL A. ALITO, JR., Associate Justice.

For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.

For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

February 1, 2006.

(For next previous allotment, see 546 U. S., p. V.)



PRESENTATION OF THE SOLICITOR GENERAL
SUPREME COURT OF THE UNITED STATES

MONDAY, MARCH 23, 2009

Present: CHIEF JUSTICE ROBERTS, JUSTICE STEVENS,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE SOUTER, JUS-
TICE THOMAS, JUSTICE GINSBURG, JUSTICE BREYER, and
JUSTICE ALITO.

THE CHIEF JUSTICE said:
The Court recognizes Deputy Solicitor General Kneedler.

Mr. Kneedler, the Court wishes to note for the record
that you have served as Acting Solicitor General since Jan-
uary 20, 2009. On behalf of my colleagues, I thank you for
a job well done.

Deputy Solicitor General Kneedler said:

Thank you, MR. CHIEF JUSTICE. MR. CHIEF JUSTICE,
and may it please the Court. I have the honor to present
to the Court, the Solicitor General of the United States,
Elena Kagan of Massachusetts.

THE CHIEF JUSTICE said:

General Kagan, the Court welcomes you to the perform-
ance of the important office that you have assumed, to repre-
sent the government of the United States before this Court.
We wish you well in your office.

The Solicitor General said:

Thank you, MR. CHIEF JUSTICE, it will be an honor to
serve.
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PRESENTATION OF THE ATTORNEY GENERAL
SUPREME COURT OF THE UNITED STATES

WEDNESDAY, APRIL 22, 2009

Present: CHIEF JUSTICE ROBERTS, JUSTICE STEVENS,
JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE SOUTER, JUS-
TICE THOMAS, JUSTICE GINSBURG, JUSTICE BREYER, and
JUSTICE ALITO.

THE CHIEF JUSTICE said:

The Court now recognizes the Solicitor General of the
United States.

General Kagan said:

MR. CHIEF JUSTICE, and may it please the Court. I have
the honor to present to the Court the Eighty-second Attor-
ney General of the United States, the Honorable Eric H.
Holder, Jr., of Washington, DC.

THE CHIEF JUSTICE said:

General Holder, on behalf of the Court, I welcome you as
the Chief Law Enforcement Officer of the United States Gov-
ernment and as an officer of this Court. We recognize the
very important duties that will rest upon you by virtue of
your position, and we wish you well in your new office.

Attorney General Holder said:
Thank you MR. CHIEF JUSTICE.
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Despite the North Carolina Constitution’s “Whole County Provision” pro-
hibiting the General Assembly from dividing counties when drawing its
own legislative districts, in 1991 the legislature drew House District 18
to include portions of four counties, including Pender County, for the
asserted purpose of satisfying §2 of the Voting Rights Act of 1965. At
that time, District 18 was a geographically compact majority-minority
district. By the time the district was to be redrawn in 2003, the
African-American voting-age population in District 18 had fallen below
50 percent. Rather than redrawing the district to keep Pender County
whole, the legislators split portions of it and another county. District
18's African-American voting-age population is now 39.36 percent.
Keeping Pender County whole would have resulted in an African-
American voting-age population of 35.33 percent. The legislators’ ra-
tionale was that splitting Pender County gave African-American voters
the potential to join with majority voters to elect the minority group’s
candidate of choice, while leaving Pender County whole would have vio-
lated §2 of the Voting Rights Act.

Pender County and others filed suit, alleging that the redistricting
plan violated the Whole County Provision. The state-official defend-
ants answered that dividing Pender County was required by §2. The
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trial court first considered whether the defendants had established the
three threshold requirements for §2 liability under Thornburg v. Gin-
gles, 478 U. S. 30, 51, only the first of which is relevant here: whether
the minority group “is sufficiently large and geographically compact to
constitute a majority in a single-member district.” The court con-
cluded that although African-Americans were not a majority of District
18's voting-age population, the district was a “de facto” majority-
minority district because African-Americans could get enough support
from crossover majority voters to elect their preferred candidate. The
court ultimately determined, based on the totality of the circumstances,
that §2 required that Pender County be split, and it sustained District
18’s lines on that rationale. The State Supreme Court reversed, hold-
ing that a minority group must constitute a numerical majority of the
voting-age population in an area before §2 requires the creation of a
legislative district to prevent dilution of that group’s votes. Because
African-Americans did not have such a numerical majority in District
18, the court ordered the legislature to redraw the district.

Held: The judgment is affirmed.

361 N. C. 491, 649 S. E. 2d 364, affirmed.

JUSTICE KENNEDY, joined by THE CHIEF JUSTICE and JUSTICE
AL1TO, concluded that §2 does not require state officials to draw
election-district lines to allow a racial minority that would make up less
than 50 percent of the voting-age population in the redrawn district to
join with crossover voters to elect the minority’s candidate of choice.
Pp. 10-25.

1. As amended in 1982, §2 provides that a violation “is established if,
based on the totality of circumstances, it is shown that the [election]
processes . . . in the State or political subdivision are not equally open
to participation by members of a [protected] class [who] have less oppor-
tunity than other members of the electorate to participate in the politi-
cal process and to elect representatives of their choice.” 42 U.S.C.
§1973(b). Construing the amended §2 in Gingles, supra, at 50-51, the
Court identified three “necessary preconditions” for a claim that the use
of multimember districts constituted actionable vote dilution. It later
held that those requirements apply equally in §2 cases involving single-
member districts. Growe v. Emison, 507 U. S. 25, 40-41.  Only when a
party has established the requirements does a court proceed to analyze
whether a §2 violation has occurred based on the totality of the circum-
stances. See,e. g., Johmson v. De Grandy, 512 U. S.997,1013. Pp.10-12.

2. Only when a geographically compact group of minority voters could
form a majority in a single-member district has the first Gingles re-
quirement been met. Pp. 12-25.
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(@) A party asserting §2 liability must show by a preponderance of
the evidence that the minority population in the potential election dis-
trict is greater than 50 percent. The Court has held both that §2 can
require the creation of a “majority-minority” district, in which a minor-
ity group composes a numerical, working majority of the voting-age
population, see, e. g., Voinovich v. Quilter, 507 U. S. 146, 154-155, and
that §2 does not require the creation of an “influence” district, in which
a minority group can influence the outcome of an election even if its
preferred candidate cannot be elected, see League of United Latin
American Citizens v. Perry, 548 U. S. 399, 445 (LULAC). This case
involves an intermediate, “crossover” district, in which the minority
makes up less than a majority of the voting-age population, but is large
enough to elect the candidate of its choice with help from majority vot-
ers who cross over to support the minority’s preferred candidate. Peti-
tioners’ theory that such districts satisfy the first Giingles requirement
is contrary to §2, which requires a showing that minorities “have less
opportunity than other members of the electorate to . . . elect repre-
sentatives of their choice,” 42 U.S. C. §1973(b). Because they form
only 39 percent of District 18’s voting-age population, African-
Americans standing alone have no better or worse opportunity to elect a
candidate than any other group with the same relative voting strength.
Recognizing a §2 claim where minority voters cannot elect their candi-
date of choice based on their own votes and without assistance from
others would grant special protection to their right to form political
coalitions that is not authorized by the section. Nor does the reasoning
of this Court’s cases support petitioners’ claims. In Voinovich, for ex-
ample, the Court stated that the first Gingles requirement “would have
to be modified or eliminated” to allow crossover-district claims. 507
U. S, at 158. Indeed, mandatory recognition of such claims would cre-
ate serious tension with the third Gingles requirement, that the major-
ity votes as a bloc to defeat minority-preferred candidates, see 478 U. S,
at 50-51, and would call into question the entire Gingles framework.
On the other hand, the plurality finds support for the clear line drawn
by the majority-minority requirement in the need for workable stand-
ards and sound judicial and legislative administration. By contrast, if
§ 2 required crossover districts, determining whether a §2 claim would
lie would require courts to make complex political predictions and tie
them to race-based assumptions. Heightening these concerns is the
fact that because §2 applies nationwide to every jurisdiction required
to draw election-district lines under state or local law, crossover-district
claims would require courts to make predictive political judgments not
only about familiar, two-party contests in large districts but also about
regional and local elections. Unlike any of the standards proposed to
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allow crossover claims, the majority-minority rule relies on an objective,
numerical test: Do minorities make up more than 50 percent of the
voting-age population in the relevant geographic area? Given §2’s text,
the Court’s cases interpreting that provision, and the many difficulties
in assessing §2 claims without the restraint and guidance provided by
the majority-minority rule, all of the Federal Courts of Appeals that
have interpreted the first Gingles factor have required a majority-
minority standard. The plurality declines to depart from that uniform
interpretation, which has stood for more than 20 years. Because this
case does not involve allegations of intentional and wrongful conduct,
the Court need not consider whether intentional discrimination affects
the Gingles analysis. Pp. 12-20.

(b) Arguing for a less restrictive interpretation, petitioners point
to §2’s guarantee that political processes be “equally open to participa-
tion” to protect minority voters’ “opportunity . . . to elect representa-
tives of their choice,” 42 U. S. C. §1973(b), and assert that such “oppor-
tunit[ies]” occur in crossover districts and require protection. But
petitioners emphasize the word “opportunity” at the expense of the
word “equally.” The statute does not protect any possible opportunity
through which minority voters could work with other constituencies to
elect their candidate of choice. Section 2 does not guarantee minority
voters an electoral advantage. Minority groups in crossover districts
have the same opportunity to elect their candidate as any other political
group with the same relative voting strength. The majority-minority
rule, furthermore, is not at odds with §2’s totality-of-the-circumstances
test. See, e. g., Growe, supra, at 40. Any doubt as to whether §2 calls
for this rule is resolved by applying the canon of constitutional avoid-
ance to steer clear of serious constitutional concerns under the Equal
Protection Clause. See Clark v. Martinez, 543 U.S. 371, 381-382.
Such concerns would be raised if §2 were interpreted to require cross-
over districts throughout the Nation, thereby “unnecessarily infus[ing]
race into virtually every redistricting.” LULAC, supra, at 446.
Pp. 20-23.

(c) This holding does not consider the permissibility of crossover
districts as a matter of legislative choice or discretion. Section 2 allows
States to choose their own method of complying with the Voting Rights
Act, which may include drawing crossover districts. See Georgia v.
Asheroft, 539 U. S. 461, 480-482. Moreover, the holding should not be
interpreted to entrench majority-minority districts by statutory com-
mand, for that, too, could pose constitutional concerns. See, e. g., Miller
v. Johmson, 515 U. S. 900. Such districts are only required if all three
Gingles factors are met and if §2 applies based on the totality of
the circumstances. A claim similar to petitioners’ assertion that the
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majority-minority rule is inconsistent with §5 was rejected in LULAC,
supra, at 446. Pp. 23-25.

JUSTICE THOMAS, joined by JUSTICE SCALIA, adhered to his view in
Holder v. Hall, 512 U. S. 874, 891, 893 (opinion concurring in judgment),
that the text of §2 of the Voting Rights Act of 1965 does not authorize
any vote dilution claim, regardless of the size of the minority population
in a given district. The Thornburg v. Gingles, 478 U. S. 30, framework
for analyzing such claims has no basis in §2’s text and “has produced . . .
a disastrous misadventure in judicial policymaking,” Holder, supra, at
893. P. 26.

KENNEDY, J., announced the judgment of the Court and delivered an
opinion, in which ROBERTS, C. J., and ALITO, J.,, joined. THOMAS, J., filed
an opinion concurring in the judgment, in which SCALIA, J., joined, post,
p- 26. SOUTER, J., filed a dissenting opinion, in which STEVENS, GINS-
BURG, and BREYER, JJ., joined, post, p. 26. GINSBURG, J., post, p. 44, and
BREYER, J., post, p. 44, filed dissenting opinions.

Christopher G. Browning, Jr., argued the cause for peti-
tioners. With him on the briefs were Roy Cooper, Attorney
General of North Carolina, Grayson G. Kelley, Tiare B.
Smiley, Alexander McC. Peters, Susan K. Nichols, Walter
Dellinger, Sri Srinivasan, and Irving L. Gornstein.

Carl W. Thurman III argued the cause and filed a brief
for respondents.

Daryl Joseffer argued the cause for the United States as
amicus curiae urging affirmance. On the brief were former
Solicitor General Garre, Acting Assistant Attorney General
Becker, Kannon K. Shanwmugam, Diana K. Flynn, and
Angela M. Miller.*

*Briefs of amici curiae urging reversal were filed for the State of Illi-
nois et al. by Lisa Madigan, Attorney General of Illinois, Michael A. Sco-
dro, Solicitor General, and Jane Elinor Notz, Deputy Solicitor General,
and by the Attorneys General for their respective States as follows: Terry
Goddard of Arizona, Edmund G. Brown, Jr., of California, Richard Blu-
menthal of Connecticut, Thurbert E. Baker of Georgia, Stephen N. Six of
Kansas, Jack Conway of Kentucky, Douglas F. Gansler of Maryland, Mar-
tha Coakley of Massachusetts, Jim Hood of Mississippi, Jeremiah W. (Jay)
Nixon of Missouri, Anne Milgram of New Jersey, Gary K. King of New
Mexico, and Nancy H. Rogers of Ohio; for the Campaign Legal Center by
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JUSTICE KENNEDY announced the judgment of the Court
and delivered an opinion, in which THE CHIEF JUSTICE and
JUSTICE ALITO join.

This case requires us to interpret §2 of the Voting Rights
Act of 1965, 79 Stat. 437, as amended, 42 U. S. C. §1973 (2000
ed.). The question is whether the statute can be invoked to
require state officials to draw election-district lines to allow
a racial minority to join with other voters to elect the minori-
ty’s candidate of choice, even where the racial minority is less
than 50 percent of the voting-age population in the district to
be drawn. To use election-law terminology: In a district
that is not a majority-minority distriet, if a racial minority
could elect its candidate of choice with support from cross-
over majority voters, can § 2 require the district to be drawn
to accommodate this potential?

I

The case arises in a somewhat unusual posture. State au-
thorities who created a district now invoke the Voting Rights

J. Gerald Hebert, Paul S. Ryan, and Tara Malloy; for the Lawyers’ Com-
mittee for Civil Rights Under Law et al. by Matthew M. Hoffman, Ste-
phen J. Pollak, William F. Sheehan, John Townsend Rich, Jon M. Green-
baum, John Payton, Jacqueline A. Berrien, Debo P. Adegbile, Ryan P.
Haygood, and Brenda Wright; for the League of Women Voters of the
United States by Sam Hirsch and Lloyd Leonard, for the National Associ-
ation for the Advancement of Colored People et al. by Anita S. Earls,
Laughlin McDonald, Steven R. Shapiro, Pamela S. Karlan, Jeffrey L.
Fisher, and Thomas C. Goldstein; and for Sanford D. Bishop, Jr., et al. by
Jeh Charles Johnson.

Briefs of amici curiae urging affirmance were filed for the Florida
House of Representatives by Bill McCollum, Attorney General of Florida,
Scott D. Makar, Solicitor General, and Craig D. Feiser, Deputy Solicitor
General; for the American Legislative Exchange Council et al. by E. Mar-
shall Braden and Clark H. Bensen; and for the Pacific Legal Foundation
et al. by Sharon L. Browne.

Briefs of amici curiae were filed for the Mexican American Legal De-
fense and Educational Fund et al. by Lois D. Thompson and Nina Perales;
and for Nathaniel Persily et al. by Mr. Persily, pro se, and Michael B.
de Leeuw.
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Act as a defense. They argue that §2 required them to
draw the district in question in a particular way, despite
state laws to the contrary. The state laws are provisions of
the North Carolina Constitution that prohibit the General
Assembly from dividing counties when drawing legislative
districts for the State House and Senate. Art. II, §§3, 5.
We will adopt the term used by the state courts and refer to
both sections of the State Constitution as the Whole County
Provision. See Pender County v. Bartlett, 361 N. C. 491,
493, 649 S. E. 2d 364, 366 (2007) (case below).

It is common ground that state election-law requirements
like the Whole County Provision may be superseded by fed-
eral law—for instance, the one-person, one-vote principle of
the Equal Protection Clause of the United States Constitu-
tion. See Reynolds v. Sims, 377 U. S. 533 (1964). Here the
question is whether §2 of the Voting Rights Act requires
district lines to be drawn that otherwise would violate the
Whole County Provision. That, in turn, depends on how the
statute is interpreted.

We begin with the election district. The North Carolina
House of Representatives is the larger of the two chambers
in the State’s General Assembly. District 18 of that body
lies in the southeastern part of North Carolina. Starting in
1991, the General Assembly drew District 18 to include por-
tions of four counties, including Pender County, in order to
create a district with a majority African-American voting-
age population and to satisfy the Voting Rights Act. Fol-
lowing the 2000 census, the North Carolina Supreme Court,
to comply with the Whole County Provision, rejected the
General Assembly’s first two statewide redistricting plans.
See Stephenson v. Bartlett, 355 N. C. 354, 375, 562 S. E. 2d
377, 392, stay denied, 535 U. S. 1301 (2002) (Rehnquist, C. J.,
in chambers); Stephenson v. Bartlett, 357 N. C. 301, 314, 582
S. E. 2d 247, 254 (2003).

District 18 in its present form emerged from the General
Assembly’s third redistricting attempt, in 2003. By that
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time the African-American voting-age population had fallen
below 50 percent in the district as then drawn, and the Gen-
eral Assembly no longer could draw a geographically com-
pact majority-minority district. Rather than draw District
18 to keep Pender County whole, however, the General As-
sembly drew it by splitting portions of Pender and New Han-
over counties. District 18 has an African-American voting-
age population of 39.36 percent. App. 139. Had it left
Pender County whole, the General Assembly could have
drawn District 18 with an African-American voting-age pop-
ulation of 35.33 percent. Id., at 73. The General Assem-
bly’s reason for splitting Pender County was to give
African-American voters the potential to join with majority
voters to elect the minority group’s candidate of its choice.
Ibid. Failure to do so, state officials now submit, would
have diluted the minority group’s voting strength in viola-
tion of §2.

In May 2004, Pender County and the five members of its
board of commissioners filed the instant suit in North Caro-
lina state court against the Governor of North Carolina, the
Director of the State Board of Elections, and other state of-
ficials. The plaintiffs alleged that the 2003 plan violated the
Whole County Provision by splitting Pender County into two
House districts. Id., at 5-14. The state-official defendants
answered that dividing Pender County was required by §2.
Id., at 25. As the trial court recognized, the procedural
posture of this case differs from most §2 cases. Here the
defendants raise § 2 as a defense. As a result, the trial court
stated, they are “in the unusual position” of bearing the bur-
den of proving that a §2 violation would have occurred ab-
sent splitting Pender County to draw District 18. App. to
Pet. for Cert. 90a.

The trial court first considered whether the defendant
state officials had established the three threshold require-
ments for §2 liability under Thornburg v. Gingles, 478 U. S.
30, 50-51 (1986)—namely, (1) that the minority group “is suf-
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ficiently large and geographically compact to constitute a ma-
jority in a single-member district,” (2) that the minority
group is “politically cohesive,” and (3) “that the white major-
ity votes sufficiently as a bloc to enable it . . . usually to
defeat the minority’s preferred candidate.”

As to the first Gingles requirement, the trial court con-
cluded that, although African-Americans were not a majority
of the voting-age population in District 18, the district was
a “de facto” majority-minority district because African-
Americans could get enough support from crossover major-
ity voters to elect the African-Americans’ preferred can-
didate. The court ruled that African-Americans in District
18 were politically cohesive, thus satisfying the second
requirement. And later, the plaintiffs stipulated that the
third Gingles requirement was met. App. to Pet. for Cert.
102a-103a, 130a. The court then determined, based on
the totality of the circumstances, that §2 required the
General Assembly to split Pender County. The court sus-
tained the lines for District 18 on that rationale. Id., at
116a-118a.

Three of the Pender County Commissioners appealed the
trial court’s ruling that the defendants had established the
first Gingles requirement. The Supreme Court of North
Carolina reversed. It held that a “minority group must con-
stitute a numerical majority of the voting population in the
area under consideration before Section 2 . . . requires the
creation of a legislative district to prevent dilution of the
votes of that minority group.” 361 N. C., at 502, 649 S. E.
2d, at 371. On that premise the State Supreme Court deter-
mined District 18 was not mandated by §2 because African-
Americans do not “constitute a numerical majority of citizens
of voting age.” Id., at 507, 649 S. E. 2d, at 374. It ordered
the General Assembly to redraw District 18. Id., at 510, 649
S. E. 2d, at 376.

We granted certiorari, 552 U.S. 1256 (2008), and now
affirm.
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II

Passage of the Voting Rights Act of 1965 was an important
step in the struggle to end discriminatory treatment of mi-
norities who seek to exercise one of the most fundamental
rights of our citizens: the right to vote. Though the Act as
a whole was the subject of debate and controversy, §2
prompted little criticism. The likely explanation for its gen-
eral acceptance is that, as first enacted, §2 tracked, in part,
the text of the Fifteenth Amendment. It prohibited prac-
tices “imposed or applied by any State or political subdivi-
sion to deny or abridge the right of any citizen of the United
States to vote on account of race or color.” 79 Stat. 43T7;
cf. U. S. Const., Amdt. 15 (“The right of citizens of the United
States to vote shall not be denied or abridged by the United
States or by any State on account of race, color, or previous
condition of servitude”); see also S. Rep. No. 162, 89th Cong.,
1st Sess., pt. 3, pp. 19-20 (1965). In Mobile v. Bolden, 446
U. S. 55, 60-61 (1980), this Court held that §2, as it then
read, “no more than elaborates upon . . . the Fifteenth
Amendment” and was “intended to have an effect no differ-
ent from that of the Fifteenth Amendment itself.”

In 1982, after the Mobile ruling, Congress amended §2,
giving the statute its current form. The original Act had
employed an intent requirement, prohibiting only those prac-
tices “imposed or applied . . . to deny or abridge” the right
to vote. 79 Stat. 437. The amended version of §2 requires
consideration of effects, as it prohibits practices “imposed or
applied . . . in a manner which results in a denial or abridg-
ment” of the right to vote. 96 Stat. 134, 42 U. S. C. §1973(a)
(2000 ed.). The 1982 amendments also added a subsection,
§2(b), providing a test for determining whether a §2 viola-
tion has occurred. The relevant text of the statute now
states:

“(a) No voting qualification or prerequisite to voting
or standard, practice, or procedure shall be imposed or
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applied by any State or political subdivision in a manner
which results in a denial or abridgement of the right of
any citizen of the United States to vote on account of
race or color [or membership in a language minority
group], as provided in subsection (b) of this section.

“(b) A violation of subsection (a) of this section is es-
tablished if, based on the totality of circumstances, it is
shown that the political processes leading to nomination
or election in the State or political subdivision are not
equally open to participation by members of a class of
citizens protected by subsection (a) of this section in that
its members have less opportunity than other mem-
bers of the electorate to participate in the political
process and to elect representatives of their choice.” 42
U.S.C. §1973.

This Court first construed the amended version of §2 in
Thornburg v. Gingles, 478 U. S. 30 (1986). In Gingles, the
plaintiffs were African-American residents of North Carolina
who alleged that multimember districts diluted minority
voting strength by submerging black voters into the white
majority, denying them an opportunity to elect a candidate
of their choice. The Court identified three “necessary pre-
conditions” for a claim that the use of multimember districts
constituted actionable vote dilution under §2: (1) The minor-
ity group must be “sufficiently large and geographically com-
pact to constitute a majority in a single-member district,”
(2) the minority group must be “politically cohesive,” and
(3) the majority must vote “sufficiently as a bloc to enable
it . . . usually to defeat the minority’s preferred candidate.”
Id., at 50-51.

The Court later held that the three Gingles requirements
apply equally in §2 cases involving single-member districts,
such as a claim alleging vote dilution because a geographi-
cally compact minority group has been split between two or
more single-member districts. Growe v. Emison, 507 U. S.
25,40-41 (1993). 1In a §2 case, only when a party has estab-
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lished the Gingles requirements does a court proceed to ana-
lyze whether a violation has occurred based on the totality
of the circumstances. Gingles, supra, at 79; see also John-
son v. De Grandy, 512 U. S. 997, 1013 (1994).

II1
A

This case turns on whether the first Gingles requirement
can be satisfied when the minority group makes up less than
50 percent of the voting-age population in the potential elec-
tion district. The parties agree on all other parts of the
Gingles analysis, so the dispositive question is: What size
minority group is sufficient to satisfy the first Gingles
requirement?

At the outset the answer might not appear difficult to
reach, for the Gingles Court said the minority group must
“demonstrate that it is sufficiently large and geographically
compact to constitute a majority in a single-member dis-
trict.” 478 U.S., at 50. This would seem to end the matter,
as it indicates the minority group must demonstrate it can
constitute “a majority.” But in Gingles and again in Growe
the Court reserved what it considered to be a separate ques-
tion—whether, “when a plaintiff alleges that a voting prac-
tice or procedure impairs a minority’s ability to influence,
rather than alter, election results, a showing of geographical
compactness of a minority group not sufficiently large to con-
stitute a majority will suffice.” Growe, supra, at 41, n. 5;
see also Gingles, supra, at 46-47,n. 12. The Court has since
applied the Gingles requirements in §2 cases but has de-
clined to decide the minimum size minority group necessary
to satisfy the first requirement. See Voinovich v. Quilter,
507 U. S. 146, 154 (1993); De Grandy, supra, at 1009; League
of United Latin American Citizens v. Perry, 548 U. S. 399,
443 (2006) (LULAC) (opinion of KENNEDY, J.). We must
consider the minimum-size question in this case.
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It is appropriate to review the terminology often used to
describe various features of election districts in relation to
the requirements of the Voting Rights Act. In majority-
minority districts, a minority group composes a numerical,
working majority of the voting-age population. Under pres-
ent doctrine, §2 can require the creation of these distriets.
See, e. g., Voinovich, supra, at 154 (“Placing black voters in
a district in which they constitute a sizeable and therefore
‘safe’ majority ensures that they are able to elect their candi-
date of choice”); but see Holder v. Hall, 512 U. S. 874, 922—
923 (1994) (THOMAS, J., concurring in judgment). At the
other end of the spectrum are influence districts, in which a
minority group can influence the outcome of an election even
if its preferred candidate cannot be elected. This Court has
held that §2 does not require the creation of influence dis-
tricts. LULAC, supra, at 445 (opinion of KENNEDY, J.).

The present case involves an intermediate type of dis-
trict—a so-called crossover district. Like an influence dis-
trict, a crossover district is one in which minority voters
make up less than a majority of the voting-age population.
But in a crossover district, the minority population, at least
potentially, is large enough to elect the candidate of its choice
with help from voters who are members of the majority and
who cross over to support the minority’s preferred candidate.
361 N. C,, at 501-502, 649 S. E. 2d, at 371 (case below). This
Court has referred sometimes to crossover districts as “co-
alitional” districts, in recognition of the necessary coalition
between minority and crossover majority voters. See Geor-
gia v. Ashcroft, 539 U. S. 461, 483 (2003); see also Pildes, Is
Voting Rights Law Now at War With Itself? Social Science
and Voting Rights in the 2000s, 80 N. C. L. Rev. 1517, 1539
(2002) (hereinafter Pildes). But that term risks confusion
with coalition-district claims in which two minority groups
form a coalition to elect the candidate of the coalition’s
choice. See, e. g., Nixon v. Kent County, 76 F. 3d 1381, 1393
(CA6 1996) (en banc). We do not address that type of coali-
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tion district here. The petitioners in the present case (the
state officials who were the defendants in the trial court)
argue that § 2 requires a crossover district, in which minority
voters might be able to persuade some members of the ma-
jority to cross over and join with them.

Petitioners argue that although crossover districts do not
include a numerical majority of minority voters, they still
satisfy the first Gingles requirement because they are “effec-
tive minority districts.” Under petitioners’ theory keeping
Pender County whole would have violated §2 by cracking
the potential crossover district that they drew as District 18.
See Gingles, supra, at 46, n. 11 (vote dilution “may be caused
by the dispersal of blacks into districts in which they consti-
tute an ineffective minority of voters”). So, petitioners con-
tend, §2 required them to override state law and split
Pender County, drawing District 18 with an African-
American voting-age population of 39.36 percent rather than
keeping Pender County whole and leaving District 18 with
an African-American voting-age population of 35.33 percent.
We reject that claim.

First, we conclude, petitioners’ theory is contrary to the
mandate of §2. The statute requires a showing that minori-
ties “have less opportunity than other members of the elec-
torate to . . . elect representatives of their choice.” 42
U. S. C. §1973(b) (2000 ed.). But because they form only 39
percent of the voting-age population in District 18, African-
Americans standing alone have no better or worse opportu-
nity to elect a candidate than does any other group of voters
with the same relative voting strength. That is, African-
Americans in Distriet 18 have the opportunity to join other
voters—including other racial minorities, or whites, or
both—to reach a majority and elect their preferred candi-
date. They cannot, however, elect that candidate based on
their own votes and without assistance from others. Recog-
nizing a §2 claim in this circumstance would grant minority
voters “a right to preserve their strength for the purposes
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of forging an advantageous political alliance.” Hall v. Vir-
gimia, 385 F. 3d 421, 431 (CA4 2004); see also Voinovich,
507 U. S., at 154 (minorities in crossover districts “could not
dictate electoral outcomes independently”). Nothing in §2
grants special protection to a minority group’s right to form
political coalitions. “[M]inority voters are not immune from
the obligation to pull, haul, and trade to find common political
ground.” De Grandy, 512 U. S., at 1020.

Although the Court has reserved the question we confront
today and has cautioned that the Gingles requirements “can-
not be applied mechanically,” Voinovich, supra, at 158, the
reasoning of our cases does not support petitioners’ claims.
Section 2 does not impose on those who draw election dis-
tricts a duty to give minority voters the most potential, or
the best potential, to elect a candidate by attracting cross-
over voters. In setting out the first requirement for §2
claims, the Gingles Court explained that “[ulnless minority
voters possess the potential to elect representatives in the
absence of the challenged structure or practice, they cannot
claim to have been injured by that structure or practice.”
478 U. S., at 50, n. 17. The Growe Court stated that the first
Gingles requirement is “needed to establish that the minor-
ity has the potential to elect a representative of its own
choice in some single-member district.” 507 U.S., at 40.
Without such a showing, “there neither has been a wrong
nor can be a remedy.” Id., at 41. There is a difference be-
tween a racial minority group’s “own choice” and the choice
made by a coalition. In Voinovich, the Court stated that
the first Gingles requirement “would have to be modified or
eliminated” to allow crossover-district claims. 507 U. S., at
158.  Only once, in dicta, has this Court framed the first Gin-
gles requirement as anything other than a majority-minority
rule. See De Grandy, 512 U. S., at 1008 (requiring “a suffi-
ciently large minority population to elect candidates of its
choice”). And in the same case, the Court rejected the
proposition, inherent in petitioners’ claim here, that §2 enti-
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tles minority groups to the maximum possible voting
strength:

“[Rleading §2 to define dilution as any failure to maxi-
mize tends to obscure the very object of the statute and
to run counter to its textually stated purpose. One may
suspect vote dilution from political famine, but one is not
entitled to suspect (much less infer) dilution from mere
failure to guarantee a political feast.” Id., at 1016-1017.

Allowing crossover-district claims would require us to re-
vise and reformulate the Gingles threshold inquiry that has
been the baseline of our §2 jurisprudence. Mandatory rec-
ognition of claims in which success for a minority depends
upon crossover majority voters would create serious tension
with the third Gingles requirement that the majority votes
as a bloc to defeat minority-preferred candidates. It is dif-
ficult to see how the majority-bloc-voting requirement could
be met in a district where, by definition, white voters join in
sufficient numbers with minority voters to elect the minori-
ty’s preferred candidate. (We are skeptical that the bloc-
voting test could be satisfied here, for example, where minor-
ity voters in District 18 cannot elect their candidate of choice
without support from almost 20 percent of white voters.
We do not confront that issue, however, because for some
reason respondents conceded the third Gingles requirement
in state court.)

As the Gingles Court explained, “in the absence of signifi-
cant white bloc voting it cannot be said that the ability of
minority voters to elect their chosen representatives is infe-
rior to that of white voters.” 478 U. S., at 49, n. 15. Were
the Court to adopt petitioners’ theory and dispense with the
majority-minority requirement, the ruling would call in
question the Gingles framework the Court has applied under
§2. See LULAC, 548 U. S., at 490, n. 8. (SOUTER, J., concur-
ring in part and dissenting in part) (“All aspects of our estab-
lished analysis for majority-minority districts in Gingles and
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its progeny may have to be rethought in analyzing ostensible
coalition districts”); cf. Metts v. Murphy, 363 F. 3d 8, 12 (CA1
2004) (en banc) (per curiam) (allowing influence-district
claim to survive motion to dismiss but noting “there is ten-
sion in this case for plaintiffs in any effort to satisfy both the
first and third prong of Gingles”).

We find support for the majority-minority requirement in
the need for workable standards and sound judicial and legis-
lative administration. The rule draws clear lines for courts
and legislatures alike. The same cannot be said of a less
exacting standard that would mandate crossover districts
under §2. Determining whether a §2 claim would lie—i. e.,
determining whether potential districts could function as
crossover districts—would place courts in the untenable po-
sition of predicting many political variables and tying them
to race-based assumptions. The Judiciary would be directed
to make predictions or adopt premises that even experienced
polling analysts and political experts could not assess with
certainty, particularly over the long term. For example,
courts would be required to pursue these inquiries: What
percentage of white voters supported minority-preferred
candidates in the past? How reliable would the crossover
votes be in future elections? What types of candidates have
white and minority voters supported together in the past
and will those trends continue? Were past crossover votes
based on incumbency and did that depend on race? What
are the historical turnout rates among white and minority
voters and will they stay the same? Those questions are
speculative, and the answers (if they could be supposed)
would prove elusive. A requirement to draw election dis-
tricts on answers to these and like inquiries ought not to be
inferred from the text or purpose of §2. Though courts are
capable of making refined and exacting factual inquiries,
they “are inherently ill-equipped” to “make decisions based
on highly political judgments” of the sort that crossover-
district claims would require. Holder, 512 U.S., at 894
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(THOMAS, J., concurring in judgment). There is an underly-
ing principle of fundamental importance: We must be most
cautious before interpreting a statute to require courts to
make inquiries based on racial classifications and race-based
predictions. The statutory mandate petitioners urge us to
find in § 2 raises serious constitutional questions. See infra,
at 21-23.

Heightening these concerns even further is the fact that
§2 applies nationwide to every jurisdiction that must draw
lines for election districts required by state or local law.
Crossover-district claims would require courts to make pre-
dictive political judgments not only about familiar, two-party
contests in large districts but also about regional and local
jurisdictions that often feature more than two parties or can-
didates. Under petitioners’ view courts would face the dif-
ficult task of discerning crossover patterns in nonpartisan
contests for a city commission, a school board, or a local
water authority. The political data necessary to make such
determinations are nonexistent for elections in most of those
jurisdictions. And predictions would be speculative at best
given that, especially in the context of local elections, voters’
personal affiliations with candidates and views on particular
issues can play a large role.

Unlike any of the standards proposed to allow crossover-
district claims, the majority-minority rule relies on an objec-
tive, numerical test: Do minorities make up more than 50
percent of the voting-age population in the relevant geo-
graphic area? That rule provides straightforward guidance
to courts and to those officials charged with drawing district
lines to comply with §2. See LULAC, supra, at 485 (opinion
of SOUTER, J.) (recognizing need for “clear-edged rule”).
Where an election district could be drawn in which minority
voters form a majority but such a district is not drawn, or
where a majority-minority district is cracked by assigning
some voters elsewhere, then—assuming the other Gingles
factors are also satisfied—denial of the opportunity to elect
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a candidate of choice is a present and discernible wrong that
is not subject to the high degree of speculation and predic-
tion attendant upon the analysis of crossover claims. Not
an arbitrary invention, the majority-minority rule has its
foundation in principles of democratic governance. The spe-
cial significance, in the democratic process, of a majority
means it is a special wrong when a minority group has 50
percent or more of the voting population and could constitute
a compact voting majority but, despite racially polarized bloc
voting, that group is not put into a district.

Given the text of § 2, our cases interpreting that provision,
and the many difficulties in assessing §2 claims without the
restraint and guidance provided by the majority-minority
rule, no federal court of appeals has held that §2 requires
creation of coalition districts. Instead, all to consider the
question have interpreted the first Gingles factor to require
a majority-minority standard. See Hall, 385 F. 3d, at 427-
430 (CA4 2004), cert. denied, 544 U. S. 961 (2005); Valdespino
v. Alamo Heights Independent School Dist., 168 F. 3d 848,
852-853 (CA5 1999), cert. denied, 528 U.S. 1114 (2000);
Cousin v. Sundquist, 145 F. 3d 818, 828-829 (CA6 1998), cert.
denied, 525 U. S. 1138 (1999); Sanchez v. Colorado, 97 F. 3d
1303, 1311-1312 (CA10 1996), cert. denied, 520 U.S. 1229
(1997); Romero v. Pomona, 833 F. 2d 1418, 1424, n. 7, 1425—
1426 (CA9 1989), overruled on other grounds, 914 F. 2d 1136,
1141 (CA9 1990); McNeil v. Springfield Park Dist., 851 F. 2d
937, 947 (CA7 1988), cert. denied, 490 U. S. 1031 (1989). Cf.
Metts, supra, at 11 (expressing unwillingness “at the com-
plaint stage to foreclose the possibility” of influence-district
claims). We decline to depart from the uniform interpreta-
tion of §2 that has guided federal courts and state and local
officials for more than 20 years.

To be sure, the Gingles requirements “cannot be applied
mechanically and without regard to the nature of the claim.”
Voinovich, 507 U. S., at 158. It remains the rule, however,
that a party asserting § 2 liability must show by a preponder-
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ance of the evidence that the minority population in the po-
tential election district is greater than 50 percent. No one
contends that the African-American voting-age population in
District 18 exceeds that threshold. Nor does this case in-
volve allegations of intentional and wrongful conduct. We
therefore need not consider whether intentional discrimina-
tion affects the Gingles analysis. Cf. Brief for United States
as Amicus Curiae 14 (evidence of discriminatory intent
“tends to suggest that the jurisdiction is not providing an
equal opportunity to minority voters to elect the representa-
tive of their choice, and it is therefore unnecessary to con-
sider the majority-minority requirement before proceeding
to the ultimate totality-of-the-circumstances analysis”); see
also Garza v. County of Los Angeles, 918 F. 2d 763, 771 (CA9
1990). Our holding does not apply to cases in which there
is intentional discrimination against a racial minority.

B

In arguing for a less restrictive interpretation of the first
Gingles requirement petitioners point to the text of §2
and its guarantee that political processes be “equally open to
participation” to protect minority voters’ “opportunity . . . to
elect representatives of their choice.” 42 U.S.C. §1973(b)
(2000 ed.). An “opportunity,” petitioners argue, occurs in
crossover districts as well as majority-minority districts;
and these extended opportunities, they say, require §2
protection.

But petitioners put emphasis on the word “opportunity” at
the expense of the word “equally.” The statute does not
protect any possible opportunity or mechanism through
which minority voters could work with other constituencies
to elect their candidate of choice. Section 2 does not guar-
antee minority voters an electoral advantage. Minority
groups in crossover districts cannot form a voting majority
without crossover voters. In those districts minority voters
have the same opportunity to elect their candidate as any
other political group with the same relative voting strength.
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The majority-minority rule, furthermore, is not at odds
with §2’s totality-of-the-circumstances test. The Court in
De Grandy confirmed “the error of treating the three Gin-
gles conditions as exhausting the enquiry required by §2.”
512 U.S., at 1013. Instead the Gingles requirements are
preconditions, consistent with the text and purpose of §2, to
help courts determine which claims could meet the totality-
of-the-circumstances standard for a §2 violation. See
Growe, 507 U.S., at 40 (describing the “Gingles threshold
factors”).

To the extent there is any doubt whether §2 calls for the
majority-minority rule, we resolve that doubt by avoiding
serious constitutional concerns under the Equal Protection
Clause. See Clark v. Martinez, 543 U. S. 371, 381-382 (2005)
(canon of constitutional avoidance is “a tool for choosing be-
tween competing plausible interpretations of a statutory
text, resting on the reasonable presumption that Congress
did not intend the alternative which raises serious constitu-
tional doubts”). Of course, the “moral imperative of racial
neutrality is the driving force of the Equal Protection
Clause,” and racial classifications are permitted only “as a
last resort.” Richmond v. J. A. Croson Co., 488 U. S. 469,
518, 519 (1989) (KENNEDY, J., concurring in part and concur-
ring in judgment). “Racial classifications with respect to
voting carry particular dangers. Racial gerrymandering,
even for remedial purposes, may balkanize us into competing
racial factions; it threatens to carry us further from the goal
of a political system in which race no longer matters—a goal
that the Fourteenth and Fifteenth Amendments embody, and
to which the Nation continues to aspire.” Shaw v. Reno,
509 U. S. 630, 6567 (1993). If §2 were interpreted to require
crossover districts throughout the Nation, “it would unnec-
essarily infuse race into virtually every redistricting, raising
serious constitutional questions.” LULAC, 548 U. S., at 446
(opinion of KENNEDY, J.); see also Ashcroft, 539 U. S., at 491
(KENNEDY, J., concurring). That interpretation would re-
sult in a substantial increase in the number of mandatory
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districts drawn with race as “the predominant factor moti-
vating the legislature’s decision.” Miller v. Johnson, 515
U. S. 900, 916 (1995).

On petitioners’ view of the case courts and legislatures
would need to scrutinize every factor that enters into dis-
tricting to gauge its effect on crossover voting. Injecting
this racial measure into the nationwide districting process
would be of particular concern with respect to consideration
of party registration or party influence. The easiest and
most likely alliance for a group of minority voters is one with
a political party, and some have suggested using minority
voters’ strength within a particular party as the proper
yardstick under the first Gingles requirement. See, e.g.,
LULAC, supra, at 485-486 (opinion of SOUTER, J.) (requiring
only “that minority voters . . . constitute a majority of those
voting in the primary of . . . the party tending to win in the
general election”). That approach would replace an objec-
tive, administrable rule with a difficult “judicial inquiry into
party rules and local politics” to determine whether a minor-
ity group truly “controls” the dominant party’s primary proc-
ess. MecLoughlin, Gingles in Limbo: Coalitional Districts,
Party Primaries and Manageable Vote Dilution Claims, 80
N. Y. U. L. Rev. 312, 349 (2005). More troubling still is the
inquiry’s fusion of race and party affiliation as a determinant
when partisan considerations themselves may be suspect in
the drawing of district lines. See Vieth v. Jubelirer, 541
U.S. 267, 317 (2004) (STEVENS, J., dissenting); id., at 316
(KENNEDY, J., concurring in judgment); see also Pildes 1565
(crossover-district requirement would essentially result in
political party “entitlement to . . . a certain number of
seats”). Disregarding the majority-minority rule and rely-
ing on a combination of race and party to presume an effec-
tive majority would involve the law and courts in a perilous
enterprise. It would rest on judicial predictions, as a matter
of law, that race and party would hold together as an effec-
tive majority over time—at least for the decennial apportion-
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ment cycles and likely beyond. And thus would the
relationship between race and party further distort and
frustrate the search for neutral factors and principled ration-
ales for districting.

Petitioners’ approach would reverse the canon of avoid-
ance. It invites the divisive constitutional questions that
are both unnecessary and contrary to the purposes of our
precedents under the Voting Rights Act. Given the conse-
quences of extending racial considerations even further into
the districting process, we must not interpret §2 to require
crossover districts.

C

Our holding that §2 does not require crossover districts
does not consider the permissibility of such districts as
a matter of legislative choice or discretion. Assuming a
majority-minority district with a substantial minority popu-
lation, a legislative determination, based on proper factors,
to create two crossover districts may serve to diminish the
significance and influence of race by encouraging minority
and majority voters to work together toward a common goal.
The option to draw such districts gives legislatures a choice
that can lead to less racial isolation, not more. And as the
Court has noted in the context of §5 of the Voting Rights
Act, “various studies have suggested that the most effective
way to maximize minority voting strength may be to create
more influence or [crossover] districts.” Ashcroft, 539 U. S.,
at 482. Much like §5, §2 allows States to choose their own
method of complying with the Voting Rights Act, and we
have said that may include drawing crossover districts. See
id., at 480-483. When we address the mandate of §2, how-
ever, we must note it is not concerned with maximizing mi-
nority voting strength, De Grandy, supra, at 1022; and, as a
statutory matter, §2 does not mandate creating or preserv-
ing crossover districts.

Our holding also should not be interpreted to entrench
majority-minority districts by statutory command, for that,
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too, could pose constitutional concerns. See Miller v. John-
son, supra;, Shaw v. Reno, 509 U. S. 630. States that wish
to draw crossover districts are free to do so where no other
prohibition exists. Majority-minority districts are only re-
quired if all three Gingles factors are met and if §2 applies
based on a totality of the circumstances. In areas with sub-
stantial crossover voting it is unlikely that the plaintiffs
would be able to establish the third Gingles precondition—
bloc voting by majority voters. See supra, at 16. In those
areas majority-minority districts would not be required in
the first place; and in the exercise of lawful discretion States
could draw crossover districts as they deemed appropriate.
See Pildes 1567 (“Districts could still be designed in such
places that encouraged coalitions across racial lines, but
these districts would result from legislative choice, not . . .
obligation”). States can—and in proper cases should—de-
fend against alleged §2 violations by pointing to crossover
voting patterns and to effective crossover districts. Those
can be evidence, for example, of diminished bloc voting under
the third Gingles factor or of equal political opportunity
under the §2 totality-of-the-circumstances analysis. And if
there were a showing that a State intentionally drew district
lines in order to destroy otherwise effective crossover dis-
tricts, that would raise serious questions under both the
Fourteenth and Fifteenth Amendments. See Reno v. Bos-
ster Parish School Bd., 520 U. S. 471, 481-482 (1997); Brief
for United States as Amicus Curiae 13-14. There is no evi-
dence of discriminatory intent in this case, however. Our
holding recognizes only that there is no support for the claim
that §2 can require the creation of crossover districts in the
first instance.

Petitioners claim the majority-minority rule is inconsistent
with §5, but we rejected a similar argument in LULAC, 548
U. S., at 446 (opinion of KENNEDY, J.). The inquiries under
§8§2 and 5 are different. Section 2 concerns minority
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groups’ opportunity “to elect representatives of their
choice,” 42 U. S. C. §1973(b) (2000 ed.), while the more strin-
gent §5 asks whether a change has the purpose or effect of
“denying or abridging the right to vote,” §1973c. See
LULAC, supra, at 446; Bossier Parish, supra, at 476-480.
In LULAC, we held that although the presence of influence
districts is relevant for the §5 retrogression analysis, “the
lack of such districts cannot establish a §2 violation.” 548
U. S, at 446 (opinion of KENNEDY, J.); see also Ashcroft, 539
U.S., at 482-483. The same analysis applies for crossover
districts: Section 5 “leaves room” for States to employ cross-
over districts, id., at 483, but §2 does not require them.

Iv

Some commentators suggest that racially polarized voting
is waning—as evidenced by, for example, the election of mi-
nority candidates where a majority of voters are white. See
Note, The Future of Majority-Minority Districts in Light of
Declining Racially Polarized Voting, 116 Harv. L. Rev. 2208,
2209 (2003); see also id., at 2216-2222; Pildes 1529-1539; Bul-
lock & Dunn, The Demise of Racial Districting and the Fu-
ture of Black Representation, 48 Emory L. J. 1209 (1999).
Still, racial discrimination and racially polarized voting are
not ancient history. Much remains to be done to ensure that
citizens of all races have equal opportunity to share and par-
ticipate in our democratic processes and traditions; and §2
must be interpreted to ensure that continued progress.

It would be an irony, however, if §2 were interpreted to
entrench racial differences by expanding a “statute meant
to hasten the waning of racism in American politics.”
De Grandy, 512 U. S., at 1020. Crossover districts are, by
definition, the result of white voters joining forces with mi-
nority voters to elect their preferred candidate. The Voting
Rights Act was passed to foster this cooperation. We de-
cline now to expand the reaches of §2 to require, by force of
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law, the voluntary cooperation our society has achieved.
Only when a geographically compact group of minority vot-
ers could form a majority in a single-member district has the
first Gingles requirement been met.
The judgment of the Supreme Court of North Carolina
is affirmed.
It is so ordered.

JUSTICE THOMAS, with whom JUSTICE SCALIA joins, con-
curring in the judgment.

I continue to adhere to the views expressed in my opinion
in Holder v. Hall, 512 U. S. 874, 891 (1994) (opinion concur-
ring in judgment). The text of §2 of the Voting Rights Act
of 1965 does not authorize any vote dilution claim, regardless
of the size of the minority population in a given district.
See 42 U. S. C. §1973(a) (2000 ed.) (permitting only a chal-
lenge to a “voting qualification or prerequisite to voting or
standard, practice, or procedure”); see also Holder, supra, at
893 (stating that the terms “‘standard, practice, or proce-
dure’” “reach only state enactments that limit citizens’ ac-
cess to the ballot”). I continue to disagree, therefore, with
the framework set forth in Thornburg v. Gingles, 478 U. S.
30 (1986), for analyzing vote dilution claims because it has no
basis in the text of §2. I would not evaluate any Voting
Rights Act claim under a test that “has produced such a
disastrous misadventure in judicial policymaking.” Holder,
supra, at 893. For these reasons, I concur only in the
judgment.

JUSTICE SOUTER, with whom JUSTICE STEVENS, JUSTICE
GINSBURG, and JUSTICE BREYER join, dissenting.

The question in this case is whether a minority with under
50% of the voting population of a proposed voting district
can ever qualify under §2 of the Voting Rights Act of 1965
(VRA) as residents of a putative district whose minority vot-
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ers would have an opportunity “to elect representatives of
their choice.” 42 U. S. C. §1973(b) (2000 ed.). If the answer
is no, minority voters in such a district will have no right to
claim relief under §2 from a statewide districting scheme
that dilutes minority voting rights. I would hold that the
answer in law as well as in fact is sometimes yes: a district
may be a minority-opportunity district so long as a cohesive
minority population is large enough to elect its chosen can-
didate when combined with a reliable number of crossover
voters from an otherwise polarized majority.

In the plurality’s view, only a district with a minority pop-
ulation making up 50% or more of the citizen voting age pop-
ulation (CVAP) can provide a remedy to minority voters
lacking an opportunity “to elect representatives of their
choice.” This is incorrect as a factual matter if the statutory
phrase is given its natural meaning; minority voters in dis-
tricts with minority populations under 50% routinely “elect
representatives of their choice.” The effects of the plural-
ity’s unwillingness to face this fact are disturbing by any
measure and flatly at odds with the obvious purpose of the
VRA. If districts with minority populations under 50% can
never count as minority-opportunity districts to remedy a
violation of the States’ obligation to provide equal electoral
opportunity under § 2, States will be required under the plu-
rality’s rule to pack black voters into additional majority-
minority districts, contracting the number of districts where
racial minorities are having success in transcending racial
divisions in securing their preferred representation. The
object of the VRA will now be promoting racial blocs, and
the role of race in districting decisions as a proxy for political
identification will be heightened by any measure.

I

Recalling the basic premises of vote-dilution claims under
§2 will show just how far astray the plurality has gone.
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Section 2 of the VRA prohibits districting practices that “re-
sullt] in a denial or abridgement of the right of any citizen of
the United States to vote on account of race.” 42 U.S. C.
§1973(a). A denial or abridgment is established if, “based
on the totality of circumstances,” it is shown that members
of a racial minority “have less opportunity than other mem-
bers of the electorate to participate in the political process
and to elect representatives of their choice.” §1973(Db).

Since §2 was amended in 1982, 96 Stat. 134, we have read
it to prohibit practices that result in “vote dilution,” see
Thornburg v. Gingles, 478 U. S. 30 (1986), understood as dis-
tributing politically cohesive minority voters through voting
districts in ways that reduce their potential strength. See
id., at 47-48. There are two classic patterns. Where vot-
ing is racially polarized, a districting plan can systemically
discount the minority vote either “by the dispersal of blacks
into districts in which they constitute an ineffective minority
of voters” or from “the concentration of blacks into districts
where they constitute an excessive majority,” so as to elimi-
nate their influence in neighboring districts. Id., at 46, n. 11.
Treating dilution as a remediable harm recognizes that §2
protects not merely the right of minority voters to put bal-
lots in a box, but to claim a fair number of districts in which
their votes can be effective. See id., at 47.

Three points follow. First, to speak of a fair chance to
get the representation desired, there must be an identifiable
baseline for measuring a group’s voting strength. Id., at 88
(O’Connor, J., concurring in judgment) (“In order to evaluate
a claim that a particular multimember district or single-
member district has diluted the minority group’s voting
strength to a degree that violates §2, ... it is . . . neces-
sary to construct a measure of ‘undiluted’ minority voting
strength”). Several baselines can be imagined; one could,
for example, compare a minority’s voting strength under a
particular districting plan with the maximum strength possi-
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ble under any alternative.! Not surprisingly, we have con-
clusively rejected this approach; the VRA was passed to
guarantee minority voters a fair game, not a Kkilling. See
Johnson v. De Grandy, 512 U. S. 997, 1016-1017 (1994). We
have held that the better baseline for measuring opportunity
to elect under §2, although not dispositive, is the minority’s
rough proportion of the relevant population. Id., at 1013-
1023. Thus, in assessing §2 claims under a totality of the
circumstances, including the facts of history and geography,
the starting point is a comparison of the number of districts
where minority voters can elect their chosen candidate with
the group’s population percentage. Ibid.; see also League of
United Latin American Citizens v. Perry, 548 U. S. 399, 436
(2006) (LULAC) (“We proceed now to the totality of the
circumstances, and first to the proportionality inquiry, com-
paring the percentage of total districts that are [minority]
opportunity districts with the [minority] share of the citizen
voting-age population”).?

1'We have previously illustrated this in stylized fashion:

“Assume a hypothetical jurisdiction of 1,000 voters divided into 10 dis-
tricts of 100 each, where members of a minority group make up 40 percent
of the voting population and voting is totally polarized along racial lines.
With the right geographic dispersion to satisfy the compactness require-
ment, and with careful manipulation of district lines, the minority voters
might be placed in control of as many as 7 of the 10 districts. Each such
district could be drawn with at least 51 members of the minority group,
and whether the remaining minority voters were added to the groupings
of 51 for safety or scattered in the other three districts, minority voters
would be able to elect candidates of their choice in all seven districts.”
Johmson v. De Grandy, 512 U. 8. 997, 1016 (1994).

20f course, this does not create an entitlement to proportionate minor-
ity representation. Nothing in the statute promises electoral success.
Rather, §2 simply provides that, subject to qualifications based on a total-
ity of circumstances, minority voters are entitled to a practical chance to
compete in a roughly proportionate number of districts. Id., at 1014,
n. 11. “[Mlinority voters are not immune from the obligation to pull, haul,
and trade to find common political ground.” Id., at 1020.
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Second, the significance of proportionality means that a §2
claim must be assessed by looking at the overall effect of a
multidistriet plan. A State with one congressional seat can-
not dilute a minority’s congressional vote, and only the sys-
temic submergence of minority votes where a number of
single-member districts could be drawn can be treated as
harm under §2. So a §2 complaint must look to an entire
districting plan (normally, statewide), alleging that the chal-
lenged plan creates an insufficient number of minority-
opportunity districts in the territory as a whole. See 1id.,
at 436-437.

Third, while a §2 violation ultimately results from the di-
lutive effect of a districting plan as a whole, a §2 plaintiff
must also be able to place himself in a reasonably compact
district that could have been drawn to improve upon the plan
actually selected. See, e.g., De Grandy, supra, at 1001-
1002. That is, a plaintiff must show both an overall defi-
ciency and a personal injury open to redress.

Our first essay at understanding these features of statu-
tory vote dilution was Thornburg v. Gingles, which asked
whether a multimember district plan for choosing repre-
sentatives by at-large voting deprived minority voters of an
equal opportunity to elect their preferred candidates. In
answering, we set three now-familiar conditions that a §2
claim must meet at the threshold before a court will analyze
it under the totality of circumstances:

“First, the minority group must be able to demonstrate
that it is sufficiently large and geographically compact
to constitute a majority in a single-member district. . . .
Second, the minority group must be able to show that it
is politically cohesive. . . . Third, the minority must be
able to demonstrate that the white majority votes suffi-
ciently as a bloc to enable it . . . usually to defeat the
minority’s preferred candidate.” 478 U. S., at 50-51.
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As we have emphasized over and over, the Gingles condi-
tions do not state the ultimate standard under § 2, nor could
they, since the totality of the circumstances standard has
been set explicitly by Congress. See LULAC, supra, at
425-426; De Grandy, supra, at 1011. Instead, each condi-
tion serves as a gatekeeper, ensuring that a plaintiff who
proceeds to plenary review has a real chance to show a re-
dressable violation of the ultimate §2 standard. The third
condition, majority racial bloc voting, is necessary to estab-
lish the premise of vote-dilution claims: that the minority as
a whole is placed at a disadvantage owing to race, not the
happenstance of independent politics. Gingles, 478 U. S,
at 51. The second, minority cohesion, is there to show that
minority voters will vote together to elect a distinct repre-
sentative of choice. Ibid. And the first, a large and geo-
graphically compact minority population, is the condition for
demonstrating that a dilutive plan injures the §2 plaintiffs
by failing to draw an available remedial district that would
give them a chance to elect their chosen candidate. Growe
v. Emison, 507 U. S. 25, 40-41 (1993); Gingles, supra, at 50.

II

Though this case arose under the Constitution of North
Carolina, the dispositive issue is one of federal statutory law:
whether a district with a minority population under 50%, but
large enough to elect its chosen candidate with the help of
majority voters disposed to support the minority favorite,
can ever count as a district where minority voters have the
opportunity “to elect representatives of their choice” for pur-
poses of §2. I think it clear from the nature of a vote-
dilution claim and the text of §2 that the answer must be
yes. There is nothing in the statutory text to suggest that
Congress meant to protect minority opportunity to elect
solely by the creation of majority-minority districts. See
Voinovich v. Quilter, 507 U. S. 146, 155 (1993) (“[Section 2]
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says nothing about majority-minority districts”). On the
contrary, §2 “focuses exclusively on the consequences of ap-
portionment,” ibid., as Congress made clear when it explic-
itly prescribed the ultimate functional approach: a totality of
the circumstances test. See 42 U. S. C. §1973(b) (“[a] viola-
tion . . . is established if, based on the totality of circum-
stances, it is shown ...”). And a functional analysis leaves
no doubt that crossover districts vindicate the interest ex-
pressly protected by §2: the opportunity to elect a desired
representative.

It has been apparent from the moment the Court first
took up §2 that no reason exists in the statute to treat a
crossover district as a less legitimate remedy for dilution
than a majority-minority one (let alone to rule it out). See
Gingles, supra, at 90, n. 1 (O’Connor, J., concurring in judg-
ment) (“[I]f a minority group that is not large enough to con-
stitute a voting majority in a single-member district can
show that white support would probably . . . enable the elec-
tion of the candidates its members prefer, that minority
group would appear to have demonstrated that, at least
under this measure of its voting strength, it would be able
to elect some candidates of its choice”); see also Pildes, Is
Voting-Rights Law Now at War With Itself? Social Science
and Voting Rights in the 2000s, 80 N. C. L. Rev. 1517, 1553
(2002) (hereinafter Pildes) (“What should be so magical,
then, about whether there are enough black voters to become
a formal majority so that a conventional ‘safe’ district can be
created? If a safe and a coalitional district have the same
probability of electing a black candidate, are they not func-
tionally identical, by definition, with respect to electing
such candidates?”).

As these earlier comments as much as say, whether a dis-
trict with a minority population under 50% of the CVAP may
redress a violation of § 2 is a question of fact with an obvious
answer: of course minority voters constituting less than 50%
of the voting population can have an opportunity to elect the
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candidates of their choice, as amply shown by empirical stud-
ies confirming that such minority groups regularly elect
their preferred candidates with the help of modest crossover
by members of the majority. See, e.g., id., at 15631-1534,
1538. The North Carolina Supreme Court, for example, de-
termined that voting districts with a black voting age popu-
lation of as little as 38.37% have an opportunity to elect black
candidates, Pender Cty. v. Bartlett, 361 N. C. 491, 494-495,
649 S. E. 2d 364, 366-367 (2007), a factual finding that has
gone unchallenged and is well supported by electoral results
in North Carolina. Of the nine House districts in which
blacks make up more than 50% of the voting age population
(VAP), all but two elected a black representative in the 2004
election. See App. 109. Of the 12 additional House dis-
tricts in which blacks are over 39% of the VAP, all but one
elected a black representative in the 2004 election. [Ibid.
It would surely surprise legislators in North Carolina to sug-
gest that black voters in these 12 districts cannot possibly
have an opportunity to “elect [the] representatives of their
choice.”

It is of course true that the threshold population sufficient
to provide minority voters with an opportunity to elect their
candidates of choice is elastic, and the proportions will likely
shift in the future, as they have in the past. See Pildes
1527-1532 (explaining that blacks in the 1980s required well
over 50% of the population in a district to elect the candi-
dates of their choice, but that this number has gradually
fallen to well below 50%); id., at 1527, n. 26 (stating that
some courts went so far as to refer to 65% “as a ‘rule of
thumb’ for the black population required to constitute a safe
district”). That is, racial polarization has declined, and if it
continues downward the first Gingles condition will get eas-
ier to satisfy.

But this is no reason to create an arbitrary threshold; the
functional approach will continue to allow dismissal of claims
for districts with minority populations too small to demon-
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strate an ability to elect, and with “crossovers” too numerous
to allow an inference of vote dilution in the first place. No
one, for example, would argue based on the record of experi-
ence in this case that a district with a 25% black population
would meet the first Gingles condition. And the third Gin-
gles requirement, majority-bloc voting, may well provide an
analytical limit to claims based on crossover districts. See
LULAC, 548 U. S., at 490, n. 8 (SOUTER, J., concurring in part
and dissenting in part) (noting the interrelationship of the
first and third Gingles factors); see also post, at 44-48
(BREYER, J., dissenting) (looking to the third Gingles condi-
tion to suggest a mathematical limit to the minority popula-
tion necessary for a cognizable crossover district). But
whatever this limit may be, we have no need to set it here,
since the respondent state officials have stipulated to
majority-bloc voting, App. to Pet. for Cert. 130a. In sum,
§2 addresses voting realities, and for practical purposes a
39%-minority district in which we know minorities have the
potential to elect their preferred candidate is every bit as
good as a 50%-minority district.

In fact, a crossover district is better. Recognizing cross-
over districts has the value of giving States greater flexibil-
ity to draw districting plans with a fair number of minority-
opportunity districts, and this in turn allows for a beneficent
reduction in the number of majority-minority districts with
their “quintessentially race-conscious calculus,” De Grandy,
512 U. S., at 1020, thereby moderating reliance on race as
an exclusive determinant in districting decisions, cf. Shaw
v. Reno, 509 U.S. 630 (1993). See also Pildes 1547-1548
(“In contrast to the Court’s concerns with bizarrely designed
safe distriets, it is hard to see how coalitional districts could
‘convey the message that political identity is, or should be,
predominantly racial.” . . . Coalitional districts would seem
to encourage and require a kind of integrative, cross-racial
political alliance that might be thought consistent with, even
the very ideal of, both the VRA and the U. S. Constitution”
(quoting Bush v. Vera, 517 U. S. 952, 980 (1996))). A cross-
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over is thus superior to a majority-minority district precisely
because it requires polarized factions to break out of the
mold and form the coalitions that discourage racial divisions.

II1
A

The plurality’s contrary conclusion that §2 does not recog-
nize a crossover claim is based on a fundamental misunder-
standing of vote-dilution claims, a mistake epitomized in the
following assessment of the crossover district in question:

“[Blecause they form only 39 percent of the voting-age
population in District 18, African-Americans standing
alone have no better or worse opportunity to elect a can-
didate than does any other group of voters with the
same relative voting strength [in District 18].” Amnte,
at 14.

See also ante, at 20 (“[In crossover districts,] minority
voters have the same opportunity to elect their candidate
as any other political group with the same relative voting
strength”).

The claim that another political group in a particular dis-
trict might have the same relative voting strength as the
minority if it had the same share of the population takes the
form of a tautology: the plurality simply looks to one district
and says that a 39% group of blacks is no worse off than a
39% group of whites would be. This statement might be
true, or it might not be, and standing alone it demonstrates
nothing.

Even if the two 39% groups were assumed to be compara-
ble in fact because they will attract sufficient crossover (and
so should be credited with satisfying the first Gingles condi-
tion), neither of them could prove a §2 violation without
looking beyond the 39% district and showing a dispropor-
tionately small potential for success in the State’s overall
configuration of districts. As this Court has explained be-
fore, the ultimate question in a §2 case (that is, whether the
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minority group in question is being denied an equal opportu-
nity to participate and elect) can be answered only by exam-
ining the broader pattern of districts to see whether the mi-
nority is being denied a roughly proportionate opportunity.
See LULAC, supra, at 436-437. Hence, saying one group’s
39% equals another’s, even if true in particular districts
where facts are known, does not mean that either, both, or
neither group could show a §2 violation. The plurality sim-
ply fails to grasp that an alleged §2 violation can only be
proved or disproved by looking statewide.

B

The plurality’s more specific justifications for its counter-
factual position are no more supportable than its 39%
tautology.

1

The plurality seems to suggest that our prior cases some-
how require its conclusion that a minority population under
50% will never support a §2 remedy, emphasizing that Gin-
gles spoke of a majority and referred to the requirement that
minority voters have “‘the potential to elect’” their chosen
representatives. Amnte, at 15 (quoting Gingles, 478 U. S., at
50, n. 17). It is hard to know what to make of this point
since the plurality also concedes that we have explicitly and
repeatedly reserved decision on today’s question. See
LULAC, supra, at 443 (plurality opinion); De Grandy, supra,
at 1009; Vownovich, 507 U. S., at 154; Growe, 507 U. S., at
41, n. 5; Gingles, supra, at 46-47, n. 12. In fact, in our
more recent cases applying § 2, Court majorities have formu-
lated the first Gingles prong in a way more consistent with
a functional approach. See LULAC, supra, at 430 (“[I]n the
context of a challenge to the drawing of district lines, ‘the
first Gingles condition requires the possibility of creating
more than the existing number of reasonably compact dis-
tricts with a sufficiently large minority population to elect
candidates of its choice’” (quoting De Grandy, supra, at



Cite as: 556 U. S. 1 (2009) 37

SOUTER, J., dissenting

1008)). These Court majorities get short shrift from to-
day’s plurality.

In any event, even if we ignored Gingles’s reservation of
today’s question and looked to Gingles’s “potential to elect”
as if it were statutory text, I fail to see how that phrase
dictates that a minority’s ability to compete must be single-
handed in order to count under §2. As explained already, a
crossover district serves the same interest in obtaining rep-
resentation as a majority-minority district; the potential of
45% with a 6% crossover promises the same result as 51%
with no crossover, and there is nothing in the logic of §2 to
allow a distinction between the two types of district.

In fact, the plurality’s distinction is artificial on its own
terms. In the past, when black voter registration and black
voter turnout were relatively low, even black voters with
55% of a district’s CVAP would have had to rely on crossover
voters to elect their candidate of choice. See Pildes 1527-
1528. But no one on this Court (and, so far as I am aware,
any other court addressing it) ever suggested that reliance
on crossover voting in such a district rendered minority suc-
cess any less significant under § 2, or meant that the district
failed to satisfy the first Gingles factor. Nor would it be any
answer to say that black voters in such a district, assuming
unrealistic voter turnout, theoretically had the “potential” to
elect their candidate without crossover support; that would
be about as relevant as arguing in the abstract that a black
CVAP of 45% is potentially successful, on the assumption
that black voters could turn out en masse to elect the candi-
date of their choice without reliance on crossovers if enough
majority voters stay home.

2

The plurality is also concerned that recognizing the “po-
tential” of anything under 50% would entail an exponential
expansion of special minority districting; the plurality goes
so far as to suggest that recognizing crossover districts as
possible minority-opportunity districts would inherently “en-



38 BARTLETT ». STRICKLAND

SOUTER, J., dissenting

titl[e] minority groups to the maximum possible voting
strength.” Ante, at 15-16. But this conclusion again re-
flects a confusion of the gatekeeping function of the Gingles
conditions with the ultimate test for relief under §2. See
ante, at 14 (“African-Americans standing alone have no bet-
ter or worse opportunity to elect a candidate than does any
other group of voters with the same relative voting strength”).

As already explained, supra, at 31, the mere fact that all
threshold Gingles conditions could be met and a district
could be drawn with a minority population sufficiently large
to elect the candidate of its choice does not require drawing
such a district. This case simply is about the first Gingles
condition, not about the number of minority-opportunity dis-
tricts needed under §2, and accepting Bartlett’s position
would in no way imply an obligation to maximize districts
with minority voter potential. Under any interpretation of
the first Gingles factor, the State must draw districts in a
way that provides minority voters with a fair number of dis-
tricts in which they have an opportunity to elect candidates
of their choice; the only question here is which districts will
count toward that total.

3

The plurality’s fear of maximization finds a parallel in the
concern that treating crossover districts as minority-
opportunity districts would “create serious tension” with the
third Gingles prerequisite of majority-bloc voting. Ante,
at 16. The plurality finds “[ilt . . . difficult to see how the
majority-bloc-voting requirement could be met in a district
where, by definition, white voters join in sufficient numbers
with minority voters to elect the minority’s preferred candi-
date.” Ibid.

It is not difficult to see. If a minority population with
49% of the CVAP can elect the candidate of its choice with
crossover by 2% of white voters, the minority “by definition”
relies on white support to elect its preferred candidate. But
this fact alone would raise no doubt, as a matter of definition
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or otherwise, that the majority-bloc-voting requirement
could be met, since as much as 98% of the majority may have
voted against the minority’s candidate of choice. As ex-
plained above, supra, at 34, the third Gingles condition may
well impose an analytical floor to the minority population and
a ceiling on the degree of crossover allowed in a cross-
over district; that is, the concept of majority-bloc voting re-
quires that majority voters tend to stick together in a rela-
tively high degree. The precise standard for determining
majority-bloc voting is not at issue in this case, however; to
refute the plurality’s 50% rule, one need only recognize that
racial cohesion of 98% would be bloc voting by any standard.?

4

The plurality argues that qualifying crossover districts as
minority-opportunity districts would be less administrable
than demanding 50%, forcing courts to engage with the vari-
ous factual and predictive questions that would come up in
determining what percentage of majority voters would pro-
vide the voting minority with a chance at electoral success.
Ante, at 17. But claims based on a State’s failure to draw
majority-minority districts raise the same issues of judicial
judgment; even when the 50% threshold is satisfied, a court
will still have to engage in factually messy enquiries about

3This case is an entirely inappropriate vehicle for speculation about a
more exact definition of majority-bloc voting. See supra, at 34. The po-
litical science literature has developed statistical methods for assessing
the extent of majority-bloc voting that are far more nuanced than the
plurality’s 50% rule. See, e.g., Pildes 15634-1535 (describing a “falloff
rate” that social scientists use to measure the comparative rate at which
whites vote for black Democratic candidates compared to white Demo-
cratic candidates and noting that the falloff rate for congressional elections
during the 1990s in North Carolina was 9%). But this issue was never
briefed in this case and is not before us, the respondents having stipulated
to the existence of majority-bloc voting, App. to Pet. for Cert. 130a, and
there is no reason to attempt to accomplish in this case through the first
Gingles factor what would actually be a quantification of the third.
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the “potential” such a district may afford, the degree of mi-
nority cohesion and majority-bloc voting, and the existence
of vote dilution under a totality of the circumstances. See
supra, at 30-31, 33-34. The plurality’s rule, therefore, con-
serves an uncertain amount of judicial resources, and only at
the expense of ignoring a class of §2 claims that this Court
has no authority to strike from the statute’s coverage.

5

The plurality again misunderstands the nature of §2 in
suggesting that its rule does not conflict with what the Court
said in Georgia v. Ashcroft, 539 U.S. 461, 480-482 (2003):
that crossover districts count as minority-opportunity dis-
tricts for the purpose of assessing whether minorities have
the opportunity “to elect their preferred candidates of
choice” under §5 of the VRA, 42 U. S. C. § 1973c¢(b) (2006 ed.).
While the plurality is, of course, correct that there are dif-
ferences between the enquiries under §§2 and 5, ante, at
24, those differences do not save today’s decision from in-
consistency with the prior pronouncement. A districting
plan violates §5 if it diminishes the ability of minority voters
to “elect their preferred candidates of choice,” §1973c(b),
as measured against the minority’s previous electoral oppor-
tunity, Ashcroft, supra, at 477. A districting plan violates
§2 if it diminishes the ability of minority voters to “elect
representatives of their choice,” 42 U. S. C. §1973(b) (2000
ed.), as measured under a totality of the circumstances
against a baseline of rough proportionality. It makes no
sense to say that a crossover district counts as a minority-
opportunity district when comparing the past and the pres-
ent under §5, but not when comparing the present and the
possible under § 2.

6

Finally, the plurality tries to support its insistence on a
50% threshold by invoking the policy of constitutional avoid-
ance, which calls for construing a statute so as to avoid a



Cite as: 556 U. S. 1 (2009) 41

SOUTER, J., dissenting

possibly unconstitutional result. The plurality suggests
that allowing a lower threshold would “require crossover dis-
tricts throughout the Nation,” ante, at 21, thereby implicat-
ing the principle of Shaw v. Reno that districting with an
excessive reliance on race is unconstitutional (“excessive”
now being equated by the plurality with the frequency of
creating opportunity districts). But the plurality has it pre-
cisely backwards. A State will inevitably draw some cross-
over districts as the natural byproduct of districting based
on traditional factors. If these crossover districts count as
minority-opportunity districts, the State will be much closer
to meeting its §2 obligation without any reference to race,
and fewer minority-opportunity districts will, therefore,
need to be created purposefully. But if, as a matter of law,
only majority-minority districts provide a minority seeking
equality with the opportunity to elect its preferred candi-
dates, the State will have much further to go to create a
sufficient number of minority-opportunity districts, will be
required to bridge this gap by creating exclusively majority-
minority districts, and will inevitably produce a districting
plan that reflects a greater focus on race. The plurality,
however, seems to believe that any reference to race in dis-
tricting poses a constitutional concern, even a State’s deci-
sion to reduce racial blocs in favor of crossover districts. A
judicial position with these consequences is not constitu-
tional avoidance.
Iv

More serious than the plurality opinion’s inconsistency
with prior cases construing §2 is the perversity of the re-
sults it portends. Consider the effect of the plurality’s rule
on North Carolina’s districting scheme. Black voters make
up approximately 20% of North Carolina’s VAP* and are dis-

4Compare Dept. of Commerce, Bureau of Census, 2000 Voting Age
Population and Voting-Age Citizens (PHC-T-31) (Table 1-1), online at
http://www.census.gov/population/www/cen2000/briefs/phe-t31/index.html
(as visited Mar. 5, 2009, and available in Clerk of Court’s case file) (total
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tributed throughout 120 State House districts, App. to Pet.
for Cert. 58a. As noted before, black voters constitute more
than 50% of the VAP in 9 of these districts and over 39%
of the VAP in an additional 12. Swupra, at 33. Under a
functional approach to §2, black voters in North Carolina
have an opportunity to elect (and regularly do elect) the rep-
resentative of their choice in as many as 21 House districts,
or 17.5% of North Carolina’s total districts. See App. 109-
110. North Carolina’s districting plan is therefore close to
providing black voters with proportionate electoral opportu-
nity. According to the plurality, however, the remedy of a
crossover district cannot provide opportunity to minority
voters who lack it, and the requisite opportunity must there-
fore be lacking for minority voters already living in districts
where they must rely on crossover. By the plurality’s reck-
oning, then, black voters have an opportunity to elect repre-
sentatives of their choice in, at most, nine North Carolina
House districts. See ibid. In the plurality’s view, North
Carolina must have a long way to go before it satisfies the
§ 2 requirement of equal electoral opportunity.®

VAP in North Carolina is 6,087,996), with id., Table 1-3 (black or African-
American VAP is 1,216,622).

5 Under the same logic, North Carolina could fracture and submerge in
majority-dominated districts the 12 districts in which black voters consti-
tute between 35% and 49% of the voting population and routinely elect
the candidates of their choice without ever implicating § 2, and could do so
in districts not covered by §5 without implicating the VRA at all. The
untenable implications of the plurality’s rule do not end there. The plu-
rality declares that its holding “does not apply to cases in which there is
intentional discrimination against a racial minority.” Amnte, at 20. But
the logic of the plurality’s position compels the absurd conclusion that the
invidious and intentional fracturing of crossover districts in order to harm
minority voters would not state a claim under §2. After all, if the elimi-
nation of a crossover district can never deprive minority voters in the
district of the opportunity “to elect representatives of their choice,” mi-
norities in an invidiously eliminated district simply cannot show an injury
under §2.
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A State like North Carolina faced with the plurality’s opin-
ion, whether it wants to comply with §2 or simply to avoid
litigation, will, therefore, have no reason to create crossover
districts. Section 2 recognizes no need for such districts,
from which it follows that they can neither be required nor
be created to help the State meet its obligation of equal elec-
toral opportunity under §2. And if a legislature were in-
duced to draw a crossover district by the plurality’s encour-
agement to create them voluntarily, ante, at 24, it would open
itself to attack by the plurality based on the pointed sugges-
tion that a policy favoring crossover districts runs counter
to Shaw. The plurality has thus boiled §2 down to one op-
tion: the best way to avoid suit under §2, and the only way
to comply with §2, is by drawing district lines in a way that
packs minority voters into majority-minority districts, prob-
ably eradicating crossover districts in the process.

Perhaps the plurality recognizes this aberrant implication,
for it eventually attempts to disavow it. It asserts that “§2
allows States to choose their own method of complying with
the Voting Rights Act, and we have said that may include
drawing crossover districts. . . . [But] §2 does not mandate
creating or preserving crossover districts.” Amnte, at 23.
See also ante, at 24 (crossover districts “can be evidence . . .
of equal political opportunity ...”). But this is judicial fiat,
not legal reasoning; the plurality does not even attempt
to explain how a crossover district can be a minority-
opportunity district when assessing the compliance of a dis-
tricting plan with §2, but cannot be one when sought as a
remedy to a §2 violation. The plurality cannot have it both
ways. If voluntarily drawing a crossover district brings a
State into compliance with §2, then requiring creation of a
crossover district must be a way to remedy a violation of § 2,
and eliminating a crossover district must in some cases take
a State out of compliance with the statute. And when the
elimination of a crossover district does cause a violation of
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§2, I cannot fathom why a voter in that district should not
be able to bring a claim to remedy it.

In short, to the extent the plurality’s holding is taken to
control future results, the plurality has eliminated the pro-
tection of § 2 for the districts that best vindicate the goals of
the statute, and has done all it can to force the States to
perpetuate racially concentrated districts, the quintessential
manifestations of race consciousness in American politics.

I respectfully dissent.

JUSTICE GINSBURG, dissenting.

I join JUSTICE SOUTER’s powerfully persuasive dissenting
opinion, and would make concrete what is implicit in his ex-
position. The plurality’s interpretation of §2 of the Voting
Rights Act of 1965 is difficult to fathom and severely under-
mines the statute’s estimable aim. Today’s decision returns
the ball to Congress’ court. The Legislature has just cause
to clarify beyond debate the appropriate reading of § 2.

JUSTICE BREYER, dissenting.

I join JUSTICE SOUTER’s opinion in full. I write sepa-
rately in light of the plurality’s claim that a bright-line 50%
rule (used as a Thornburg v. Gingles, 478 U.S. 30 (1986),
gateway) serves administrative objectives. In the plural-
ity’s view, that rule amounts to a relatively simple adminis-
trative device that will help separate at the outset those
cases that are more likely meritorious from those that are
not. Even were that objective as critically important as the
plurality believes, however, it is not difficult to find other
numerical gateway rules that would work better.

Assume that a basic purpose of a gateway number is to
separate (1) districts where a minority group can “elect rep-
resentatives of their choice,” from (2) districts where the mi-
nority, because of the need to obtain majority crossover
votes, can only “elect representatives” that are consensus
candidates. 42 U.S.C. §1973(b) (2000 ed.); League of
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United Latin American Citizens v. Perry, 548 U. S. 399, 445
(2006) (plurality opinion). At first blush, one might think
that a 50% rule will work in this respect. After all, if a 50%
minority population votes as a bloc, can it not always elect
the candidate of its choice? And if a minority population
constitutes less than 50% of a district, is not any candidate
elected from that district always a consensus choice of minor-
ity and majority voters? The realities of voting behavior,
however, make clear that the answer to both these questions
is “no.” See, e. g., Brief for Nathaniel Persily et al. as Amici
Curiae 5-6 (“Fifty percent is seen as a magic number by
some because under conditions of complete racial polariza-
tion and equal rates of voting eligibility, registration, and
turnout, the minority community will be able to elect its can-
didate of choice. In practice, such extreme conditions are
never present. . . . [Slome districts must be more than 50%
minority, while others can be less than 50% minority, in order
for the minority community to have an equal opportunity to
elect its candidate of choice” (emphasis added)); see also ante,
at 32-33 (SOUTER, J., dissenting).

No voting group is 100% cohesive. Except in districts
with overwhelming minority populations, some crossover
votes are often necessary. The question is how likely it is
that the need for crossover votes will force a minority to
reject its “preferred choice” in favor of a “consensus candi-
date.” A 50% number does not even try to answer that
question. To the contrary, it includes, say, 51% minority dis-
tricts, where imperfect cohesion may, in context, prevent
election of the “minority-preferred” candidate, while it ex-
cludes, say, 45% districts where a smaller but more cohesive
minority can, with the help of a small and reliable majority
crossover vote, elect its preferred candidate.

Why not use a numerical gateway rule that looks more
directly at the relevant question: Is the minority bloc large
enough, is it cohesive enough, is the necessary majority
crossover vote small enough, so that the minority (tending
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to vote cohesively) can likely vote its preferred candidate
(rather than a consensus candidate) into office? See ante, at
33 (SOUTER, J., dissenting) (“[EJmpirical studies confir[m]
that . . . minority groups” constituting less than 50% of the
voting population “regularly elect their preferred candidates
with the help of modest crossover by members of the major-
ity”); see also Pildes, Is Voting-Rights Law Now at War With
Itself? Social Science and Voting Rights in the 2000s, 80 N. C.
L. Rev. 1517, 1529-1535 (2002) (reviewing studies showing
small but reliable crossover voting by whites in districts
where minority voters have demonstrated the ability to elect
their preferred candidates without constituting 50% of the
population in that district). We can likely find a reasonably
administrable mathematical formula more directly tied to the
factors in question.

To take a possible example: Suppose we pick a numerical
ratio that requires the minority voting age population to be
twice as large as the percentage of majority crossover votes
needed to elect the minority’s preferred candidate. We
would calculate the latter (the percentage of majority cross-
over votes the minority voters need) to take account of both
the percentage of minority voting age population in the dis-
trict and the cohesiveness with which they vote. Thus, if
minority voters account for 45% of the voters in a district
and 89% of those voters tend to vote cohesively as a group,
then the minority needs a crossover vote of about 20% of
the majority voters to elect its preferred candidate. (Such
a district with 100 voters would have 45 minority voters and
55 majority voters; 40 minority voters would vote for the
minority group’s preferred candidate at election time; the mi-
nority voters would need 11 more votes to elect their pre-
ferred candidate; and 11 is about 20% of the majority’s 55.)
The larger the minority population, the greater its cohesive-
ness, and thus the smaller the crossover vote needed to as-
sure success, the greater the likelihood that the minority can
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elect its preferred candidate and the smaller the likelihood
that the cohesive minority, in order to find the needed major-
ity crossover vote, must support a consensus, rather than its
preferred, candidate.

In reflecting the reality that minority voters can elect the
candidate of their choice when they constitute less than 50%
of a district by relying on a small majority crossover vote,
this approach is in no way contradictory to, or even in tension
with, the third Gingles requirement. Since Gingles itself,
we have acknowledged that the requirement of majority-bloc
voting can be satisfied even when some small number of ma-
jority voters cross over to support a minority-preferred can-
didate. See 478 U.S., at 59 (finding majority-bloc voting
where the majority group supported African-American can-
didates in the general election at a rate of between 26% and
49%, with an average support of one-third). Given the dif-
ficulty of obtaining totally accurate statistics about cohesion,
or even voting age population, the district courts should ad-
minister the numerical ratio flexibly, opening (or closing) the
Gingles gate (in light of the probable merits of a case) where
only small variances are at issue (e. g., where the minority
group is 39% instead of 40% of a district). But the same is
true with a 50% number (e. g., where the minority group is
49% instead of 50% of a district). See, e. g., Brief for United
States as Amicus Curiae 15.

I do not claim that the 2-to-1 ratio is a perfect rule; I claim
only that it is better than the plurality’s 50% rule. After
all, unlike 50%, a 2-to-1 ratio (of voting age minority popula-
tion to necessary nonminority crossover votes) focuses di-
rectly upon the problem at hand, better reflects voting reali-
ties, and consequently far better separates at the gateway
likely sheep from likely goats. See Gingles, supra, at 45
(The §2 inquiry depends on a “‘functional’ view of the politi-
cal process” and “‘a searching practical evaluation of the
past and present reality’” (quoting S. Rep. No. 97-417, p. 30,
and n. 120 (1982))); Gingles, supra, at 94-95 (O’Connor, J.,
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concurring in judgment) (“[T]here is no indication that Con-
gress intended to mandate a single, universally applicable
standard for measuring undiluted minority voting strength,
regardless of local conditions . ..”). In most cases, the 50%
rule and the 2-to-1 rule would have roughly similar effects.
Most districts where the minority voting age population is
greater than 50% will almost always satisfy the 2-to-1 rule;
and most districts where the minority population is below
40% will almost never satisfy the 2-to-1 rule. But in dis-
tricts with minority voting age populations that range from
40% to 50%, the divergent approaches of the two standards
can make a critical difference—as well they should.

In a word, JUSTICE SOUTER well explains why the majori-
ty’s test is ill suited to the statute’s objectives. I add that
the test the majority adopts is ill suited to its own adminis-
trative ends. Better gateway tests, if needed, can be found.

With respect, I dissent.
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VADEN ». DISCOVER BANK ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

No. 07-773. Argued October 6, 2008—Decided March 9, 2009

Section 4 of the Federal Arbitration Act (FAA or Act), 9 U.S. C. §4, au-
thorizes a United States district court to entertain a petition to compel
arbitration if the court would have jurisdiction, “save for [the arbitra-
tion] agreement,” over “a suit arising out of the controversy between
the parties.”

Discover Bank’s servicing affiliate filed a complaint in Maryland state
court to recover past-due charges from one of its credit cardholders,
petitioner Vaden. Discover’s pleading presented a claim arising solely
under state law. Vaden answered and counterclaimed, alleging that
Discover’s finance charges, interest, and late fees violated state law.
Invoking an arbitration clause in its cardholder agreement with Vaden,
Discover then filed a §4 petition in Federal District Court to compel
arbitration of Vaden’s counterclaims. The District Court ordered
arbitration.

On Vaden’s initial appeal, the Fourth Circuit remanded the case for
the District Court to determine whether it had subject-matter jurisdic-
tion over Discover’s §4 petition pursuant to 28 U. S. C. §1331, which
gives federal courts jurisdiction over cases “arising under” federal law.
The Fourth Circuit instructed the District Court to conduct this inquiry
by “looking through” the §4 petition to the substantive controversy be-
tween the parties. With Vaden conceding that her state-law counter-
claims were completely preempted by § 27 of the Federal Deposit Insur-
ance Act, the District Court expressly held that it had federal-question
jurisdiction and again ordered arbitration. The Fourth Circuit then af-
firmed. The Court of Appeals recognized that, in Holmes Group, Inc.
v. Vornado Air Circulation Systems, Inc., 535 U. S. 826, this Court held
that federal-question jurisdiction depends on the contents of a well-
pleaded complaint, and may not be predicated on counterclaims. It con-
cluded, however, that the complete preemption doctrine is paramount
and thus overrides the well-pleaded complaint rule.

Held: A federal court may “look through” a §4 petition to determine
whether it is predicated on a controversy that “arises under” federal
law; in keeping with the well-pleaded complaint rule as amplified in
Holmes Group, however, a federal court may not entertain a §4 petition
based on the contents of a counterclaim when the whole controversy
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between the parties does not qualify for federal-court adjudication.
Pp. 58-72.

(a) Congress enacted the FAA “[tlo overcome judicial resistance to
arbitration,” Buckeye Check Cashing, Inc. v. Cardegna, 546 U. S. 440,
443, and to declare “‘a national policy favoring arbitration’ of claims that
parties contract to settle in that manner,” Preston v. Ferrer, 552 U. S.
346, 353. To that end, §2 makes arbitration agreements in contracts
“involving commerce” “valid, irrevocable, and enforceable,” while §4
provides for federal district court enforcement of those agreements.
The “body of federal substantive law” generated by elaboration of §2 is
equally binding on state and federal courts. Southland Corp. v. Keat-
ing, 465 U. S. 1, 12. However, the FAA “requir[es] [for access to a fed-
eral forum] an independent jurisdictional basis” over the parties’ dis-
pute. Hall Street Associates, L. L. C. v. Mattel, Inc., 552 U. S. 576, 582.
Under the well-pleaded complaint rule, a suit “arises under” federal law
for 28 U. S. C. §1331 purposes “only when the plaintiff’s statement of
his own cause of action shows that it is based upon [federal law].” Lou-
isville & Nashville R. Co. v. Mottley, 211 U. S. 149, 152. Federal juris-
diction cannot be predicated on an actual or anticipated defense, ibid.,
or rest upon an actual or anticipated counterclaim, Holmes Group, 535
U.S.826. A complaint purporting to rest on state law can be recharac-
terized as one “arising under” federal law if the law governing the com-
plaint is exclusively federal, see Beneficial Nat. Bank v. Anderson, 539
U.S. 1, 8, but a state-law-based counterclaim, even if similarly suscepti-
ble to recharacterization, remains nonremovable. Pp. 58-62.

(b) FAA §4’s text drives the conclusion that a federal court should
determine its jurisdiction by “looking through” a §4 petition to the par-
ties’ underlying substantive controversy. The phrase “save for [the ar-
bitration] agreement” indicates that the district court should assume
the absence of the agreement and determine whether it “would have
jurisdiction under title 28” over “the controversy between the parties,”
which is most straightforwardly read to mean the “underlying dispute”
between the parties. See Moses H. Cone Memorial Hospital v. Mer-
cury Constr. Corp., 460 U.S. 1, 25, n. 32. Vaden’s argument that the
relevant “controversy” is simply and only the parties’ discrete dispute
over the arbitrability of their claims is difficult to square with §4’s lan-
guage. If courts are to determine whether they would have jurisdic-
tion “save for [the arbitration] agreement,” how can a dispute over an
arbitration agreement’s existence or applicability be the controversy
that counts? The Court is unpersuaded that the “save for” clause
means only that the “antiquated and arcane” ouster notion no longer
holds sway. To the extent that the ancient “ouster” doctrine continued
to impede specific enforcement of arbitration agreements, FAA §2, the
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Act’s “centerpiece provision,” Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, Inc., 473 U.S. 614, 625, directly attended to the
problem by commanding that an arbitration agreement is enforceable
just as any other contract. Vaden’s approach also has curious practical
consequences. It would permit a federal court to entertain a §4 peti-
tion only when a federal-question suit is already before the court, when
the parties satisfy the requirements for diversity-of-citizenship jurisdic-
tion, or when the dispute over arbitrability involves a maritime contract,
yet would not accommodate a §4 petitioner who could file a federal-
question suit in, or remove such a suit to, federal court, but has not done
so. In contrast, the “look through” approach permits a §4 petitioner to
ask a federal court to compel arbitration without first taking the formal
step of initiating or removing a federal-question suit. Pp. 62-65.

() Having determined that a district court should look through a §4
petition, this Court considers whether the court “would have [federal-
question] jurisdiction” over “a suit arising out of the controversy” be-
tween Discover and Vaden. Because §4 does not enlarge federal-court
jurisdiction, a party seeking to compel arbitration may gain such a
court’s assistance only if, “save for” the agreement, the entire, actual
“controversy between the parties,” as they have framed it, could be
litigated in federal court. Here, the actual controversy is not amenable
to federal-court adjudication. The “controversy between the parties”
arose from Vaden’s “alleged debt,” a claim that plainly did not “arise
under” federal law; nor did it qualify under any other head of federal-
court jurisdiction. The Fourth Circuit misapprehended Holmes Group
when it concluded that jurisdiction was proper because Vaden’s state-
law counterclaims were completely preempted. Under the well-
pleaded complaint rule, a completely preempted counterclaim remains a
counterclaim, and thus does not provide a key capable of opening
a federal court’s door. Vaden’s responsive counterclaims challenging
the legality of Discover’s charges are merely an aspect of the whole
controversy Discover and Vaden brought to state court. Whether one
might hypothesize a federal-question suit involving that subsidiary dis-
agreement is beside the point. The relevant question is whether the
whole controversy is one over which the federal courts would have juris-
diction. Section 4 does not give parties license to recharacterize an
existing controversy, or manufacture a new controversy, in order to ob-
tain a federal court’s aid in compelling arbitration. It is hardly fortu-
itous that the controversy in this case took the shape it did. Seeking
to collect a debt, Discover filed an entirely state-law-grounded complaint
in state court, and Vaden chose to file responsive counterclaims. Sec-
tion 4 does not invite federal courts to dream up counterfactuals when
actual litigation has defined the parties’ controversy. Allowing parties
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to commandeer a federal court to slice off responsive pleadings for dis-
crete arbitration while leaving the remainder of the parties’ controversy
pending in state court makes scant sense. Furthermore, the presence
of a threshold question whether a counterclaim alleged to be based on
state law is totally preempted by federal law may complicate the §4
inquiry. Although FAA §4 does not empower a federal court to order
arbitration here, Discover is not left without recourse. Because the
FAA obliges both state and federal courts to honor and enforce arbi-
tration agreements, Discover may petition Maryland’s courts for ap-
propriate aid in enforcing the arbitration clause of its contracts with
Maryland credit cardholders. Pp. 66-71.

489 F. 3d 594, reversed and remanded.

GINSBURG, J., delivered the opinion of the Court, in which ScALIA, KEN-
NEDY, SOUTER, and THOMAS, JJ., joined. ROBERTS, C. J., filed an opinion
concurring in part and dissenting in part, in which STEVENS, BREYER,
and ALITO, JJ., joined, post, p. T2.

Danzel R. Ortiz argued the cause for petitioner. With
him on the briefs were John A. Mattingly, Jr., and David
T. Goldberyg.

Carter G. Phillips argued the cause for respondents.
With him on the brief were Paul J. Zidlicky, Alan S.
Kaplinsky, Joseph W. Hovermill, and Matthew T. Wagman.*

JUSTICE GINSBURG delivered the opinion of the Court.

Section 4 of the Federal Arbitration Act, 9 U.S. C. §4, au-
thorizes a United States district court to entertain a petition
to compel arbitration if the court would have jurisdiction,
“save for [the arbitration] agreement,” over “a suit arising
out of the controversy between the parties.” We consider
in this opinion two questions concerning a district court’s

*Briefs of amici curiae urging affirmance were filed for the Chamber
of Commerce of the United States of America et al. by Evan M. Tager,
David M. Gossett, Robin S. Conrad, Amar D. Sarwal, and Michael F.
Altschul; for Cintas Corp. by Mark C. Dosker, Joseph A. Meckes, and
Pierre H. Bergeron; for the Financial Services Roundtable et al. by Beth
S. Brinkmann, L. Richard Fischer, and Seth M. Galanter; and for Law
Professors by Imre S. Szalai, pro se.
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subject-matter jurisdiction over a §4 petition: Should a dis-
trict court, if asked to compel arbitration pursuant to §4,
“look through” the petition and grant the requested relief if
the court would have federal-question jurisdiction over the
underlying controversy? And if the answer to that question
is yes, may a district court exercise jurisdiction over a §4
petition when the petitioner’s complaint rests on state law
but an actual or potential counterclaim rests on federal law?

The litigation giving rise to these questions began when
Discover Bank’s servicing affiliate filed a complaint in Mary-
land state court. Presenting a claim arising solely under
state law, Discover sought to recover past-due charges from
one of its credit cardholders, Betty Vaden. Vaden answered
and counterclaimed, alleging that Discover’s finance charges,
interest, and late fees violated state law. Invoking an arbi-
tration clause in its cardholder agreement with Vaden, Dis-
cover then filed a §4 petition in the United States District
Court for the District of Maryland to compel arbitration of
Vaden’s counterclaims. The District Court had subject-
matter jurisdiction over its petition, Discover maintained,
because Vaden’s state-law counterclaims were completely
preempted by federal banking law. The District Court
agreed and ordered arbitration. Reasoning that a federal
court has jurisdiction over a §4 petition if the parties’ under-
lying dispute presents a federal question, the Fourth Circuit
eventually affirmed.

We agree with the Fourth Circuit in part. A federal court
may “look through” a §4 petition and order arbitration if,
“save for [the arbitration] agreement,” the court would have
jurisdiction over “the [substantive] controversy between the
parties.” We hold, however, that the Court of Appeals mis-
identified the dimensions of “the controversy between the
parties.” Focusing on only a slice of the parties’ entire con-
troversy, the court seized on Vaden’s counterclaims, held
them completely preempted, and on that basis affirmed the
District Court’s order compelling arbitration. Lost from
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sight was the triggering plea—Discover’s claim for the
balance due on Vaden’s account. Given that entirely state-
based plea and the established rule that federal-court juris-
diction cannot be invoked on the basis of a defense or coun-
terclaim, the whole “controversy between the parties” does
not qualify for federal-court adjudication. Accordingly, we
reverse the Court of Appeals’ judgment.

I

This case originated as a garden-variety, state-law-based
contract action: Discover sued its cardholder, Vaden, in a
Maryland state court to recover arrearages amounting to
$10,610.74, plus interest and counsel fees.! Vaden’s answer
asserted usury as an affirmative defense. Vaden also filed
several counterclaims, styled as class actions. Like Dis-
cover’s complaint, Vaden’s pleadings invoked only state law:
Vaden asserted that Discover’s demands for finance charges,
interest, and late fees violated Maryland’s credit laws. See
Md. Com. Law Code Ann. §§12-506, 12-506.2 (Lexis 2005).
Neither party invoked—by notice to the other or petition
to the state court—the clause in the credit card agreement
providing for arbitration of “any claim or dispute between
[Discover and Vaden],” App. 44 (capitalization and bold type-
face omitted).2

Faced with Vaden’s counterclaims, Discover sought
federal-court aid. It petitioned the United States District
Court for the District of Maryland for an order, pursuant to
§4 of the Federal Arbitration Act (FAA or Act),9 U. S. C. §4,

! Discover apparently had no access to a federal forum for its suit against
Vaden on the basis of diversity-of-citizenship jurisdiction. Under that
head of federal-court jurisdiction, the amount in controversy must “ex-
ceeld] . .. $75,000.” 28 U.S.C. §1332(a).

2Vaden’s preference for court adjudication is unsurprising. The arbi-
tration clause, framed by Discover, prohibited presentation of “any claims
as a representative or member of a class.” App. 45 (capitalization
omitted).


http:10,610.74

Cite as: 556 U. S. 49 (2009) 55

Opinion of the Court

compelling arbitration of Vaden’s counterclaims.? Although
those counterclaims were framed under state law, Discover
urged that they were governed entirely by federal law, spe-
cifically, § 27(a) of the Federal Deposit Insurance Act (FDIA),
12 U. S. C. §1831d(a). Section 27(a) prescribes the interest
rates state-chartered, federally insured banks like Discover
can charge, “notwithstanding any State constitution or stat-
ute which is hereby preempted.” This provision, Discover
maintained, was completely preemptive, 1. e., it superseded
otherwise applicable Maryland law, and placed Vaden’s coun-
terclaims under the exclusive governance of the FDIA. On
that basis, Discover asserted, the District Court had author-
ity to entertain the §4 petition pursuant to 28 U. S. C. § 1331,
which gives federal courts jurisdiction over cases “arising
under” federal law.

The District Court granted Discover’s petition, ordered
arbitration, and stayed Vaden’s prosecution of her counter-
claims in state court pending the outcome of arbitration.
App. to Pet. for Cert. 89a-90a. On Vaden’s initial appeal,
the Fourth Circuit inquired whether the District Court had
federal-question jurisdiction over Discover’s §4 petition.
To make that determination, the Court of Appeals in-
structed, the District Court should “look through” the §4
petition to the substantive controversy between the parties.
396 F. 3d 366, 369, 373 (2005). The appellate court then re-
manded the case for an express determination whether that
controversy presented “a properly invoked federal ques-
tion.” Id., at 373.

3Section 4 reads, in relevant part:

“A party aggrieved by the alleged failure, neglect, or refusal of another
to arbitrate under a written agreement for arbitration may petition any
United States district court which, save for such agreement, would have
jurisdiction under title 28, in a civil action or in admiralty of the subject
matter of a suit arising out of the controversy between the parties, for an
order directing that such arbitration proceed in the manner provided for
in such agreement.” 9 U.S. C. §4.
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On remand, Vaden “concede[d] that the FDIA completely
preempts any state claims against a federally insured bank.”
409 F. Supp. 2d 632, 636 (Md. 2006). Accepting this conces-
sion, the District Court expressly held that it had federal-
question jurisdiction over Discover’s §4 petition and again
ordered arbitration. Id., at 634-636, 639. In this second
round, the Fourth Circuit affirmed, dividing 2 to 1. 489
F. 3d 594 (2007).

Recognizing that “a party may not create jurisdiction by
concession,” id., at 604, n. 10, the Fourth Circuit majority
conducted its own analysis of FDIA §27(a), ultimately con-
cluding that the provision completely preempted state law
and therefore governed Vaden’s counterclaims.? This
Court’s decision in Holmes Group, Inc. v. Vornado Air Cir-
culation Systems, Inc., 535 U. S. 826 (2002), the majority rec-
ognized, held that federal-question jurisdiction depends on
the contents of a well-pleaded complaint, and may not be
predicated on counterclaims. 489 F. 3d, at 600, n. 4. Never-
theless, the majority concluded, the complete preemption
doctrine is paramount, “overrid[ing] such fundamental cor-
nerstones of federal subject-matter jurisdiction as the well-
pleaded complaint rule.” Ibid. (quoting 14B C. Wright,
A. Miller, & E. Cooper, Federal Practice and Procedure
§3722.1, p. 511 (3d ed. 1998) (hereinafter Wright & Miller)).?

The dissenting judge considered Holmes Group disposi-
tive. As §27(a) of the FDIA formed no part of Discover’s
complaint, but came into the case only as a result of Vaden’s

4Qur disposition of this case makes it unnecessary to take up the ques-
tion of §27(a)’s preemptive force generally or in the particular context of
Discover’s finance charges. We therefore express no opinion on those is-
sues. Cf. Beneficial Nat. Bank v. Anderson, 539 U.S. 1, 9-10 (2003)
(holding that the National Bank Act, 12 U. S. C. §§85, 86, completely pre-
empts state-law usury claims against national banks).

5But see 489 F. 3d 594, 612 (CA4 2007) (dissenting opinion) (observing
that the passage from Wright & Miller referenced by the majority “makes
clear that the doctrine of complete preemption is exclusively focused on
claims in a plaintiff’s complaint”).
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responsive pleadings, the dissent reasoned, “[t]here was no
‘properly invoked federal question’ in the underlying state
case.” 489 F. 3d, at 610.

We granted certiorari, 552 U. S. 1256 (2008), in view of the
conflict among lower federal courts on whether district
courts, petitioned to order arbitration pursuant to §4 of
the FAA, may “look through” the petition and examine the
parties’ underlying dispute to determine whether federal-
question jurisdiction exists over the §4 petition. Compare
Wisconsin v. Ho-Chunk Nation, 463 F. 3d 655, 659 (CA7
2006) (in determining jurisdiction over a §4 petition, the
court may not “look through” the petition and focus on the
underlying dispute); Smith Barney, Inc. v. Sarver, 108 F. 3d
92, 94 (CA6 1997) (same); Westmoreland Capital Corp. v.
Findlay, 100 F. 3d 263, 267-269 (CA2 1996) (same); and
Prudential-Bache Securities, Inc. v. Fitch, 966 F. 2d 981,
986-989 (CA5 1992) (same), with Community State Bank v.
Strong, 485 F. 3d 597, 605-606 (court may “look through” the
petition and train on the underlying dispute), vacated, reh’g
en banc granted, 508 F. 3d 576 (CA11 2007);¢ and 396 F. 3d,
at 369-370 (case below) (same).

As this case shows, if the underlying dispute is the proper
focus of a §4 petition, a further question may arise. The
dispute brought to state court by Discover concerned Va-
den’s failure to pay over $10,000 in past-due credit card
charges. In support of that complaint, Discover invoked no
federal law. When Vaden answered and counterclaimed,
however, Discover asserted that federal law, specifically
§27(a) of the FDIA, displaced the state laws on which Vaden
relied. What counts as the underlying dispute in a case so
postured? May Discover invoke §4, not on the basis of its

5In Community State Bank v. Strong, 485 F. 3d 597, 605-606 (CA11l
2007), the Court of Appeals approved the “look through” approach as ad-
vanced in Circuit precedent. But Judge Marcus, who authored the court’s
unanimous opinion, wrote a special concurrence, noting that, were he writ-
ing on a clean slate, he would reject the “look through” approach.
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own complaint, which had no federal element, but on the
basis of counterclaims asserted by Vaden? To answer
these questions, we first review relevant provisions of the
FAA, 9 U.S.C. §1 et seq., and controlling tenets of federal
jurisdiction.
II

In 1925, Congress enacted the FAA “[t]o overcome judicial
resistance to arbitration,” Buckeye Check Cashing, Inc. v.
Cardegna, 546 U. S. 440, 443 (2006), and to declare “‘a na-
tional policy favoring arbitration’ of claims that parties con-
tract to settle in that manner,” Preston v. Ferrer, 552 U. S.
346, 353 (2008) (quoting Southland Corp. v. Keating, 465 U. S.
1, 10 (1984)). To that end, §2 provides that arbitration
agreements in contracts “involving commerce” are “valid, ir-
revocable, and enforceable.” 9 U.S.C. §2." Section 4—the
section at issue here—provides for United States district
court enforcement of arbitration agreements. Petitions to
compel arbitration, §4 states, may be brought before “any
United States district court which, save for such agreement,
would have jurisdiction under title 28 . . . of the subject mat-
ter of a suit arising out of the controversy between the par-
ties.” See supra, at 55, n. 3.8

“Section 2 reads, in full:

“A written provision in any maritime transaction or a contract evidenc-
ing a transaction involving commerce to settle by arbitration a contro-
versy thereafter arising out of such contract or transaction, or the refusal
to perform the whole or any part thereof, or an agreement in writing to
submit to arbitration an existing controversy arising out of such a con-
tract, transaction, or refusal, shall be valid, irrevocable, and enforceable,
save upon such grounds as exist at law or in equity for the revocation of
any contract.” 9 U.S.C. §2.

8 A companion provision, §3, provides for stays of litigation pending ar-
bitration. It reads:

“If any suit or proceeding be brought in any of the courts of the United
States upon any issue referable to arbitration under an agreement in writ-
ing for such arbitration, the court in which such suit is pending, upon being
satisfied that the issue involved in such suit or proceeding is referable to
arbitration under such an agreement, shall on application of one of the
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The “body of federal substantive law” generated by elabo-
ration of FAA §2 is equally binding on state and federal
courts. Southland, 465 U. S., at 12 (quoting Moses H. Cone
Memorial Hospital v. Mercury Constr. Corp., 460 U. S. 1, 25,
n. 32 (1983)); accord Allied-Bruce Terminix Cos. v. Dobson,
513 U. S. 265, 271-272 (1995). “As for jurisdiction over con-
troversies touching arbitration,” however, the Act is “some-
thing of an anomaly” in the realm of federal legislation: It
“pbestow[s] no federal jurisdiction but rather requirfes] [for
access to a federal forum] an independent jurisdictional
basis” over the parties’ dispute. Hall Street Associates,
L. L. C. v. Mattel, Inc., 552 U. S. 576, 581-582 (2008) (quoting
Moses H. Comne, 460 U. S., at 25, n. 32).? Given the substan-
tive supremacy of the FAA, but the Act’s nonjurisdictional
cast, state courts have a prominent role to play as enforcers
of agreements to arbitrate. See Southland, 465 U. S., at 15;
Moses H. Cone, 460 U. S., at 25, and n. 32.

The independent jurisdictional basis Discover relies upon
in this case is 28 U. S. C. §1331, which vests in federal dis-

parties stay the trial of the action until such arbitration has been had in
accordance with the terms of the agreement, providing the applicant
for the stay is not in default in proceeding with such arbitration.” 9
U.S.C. §3.

9Chapter 2 of the FAA, not implicated here, does expressly grant fed-
eral courts jurisdiction to hear actions seeking to enforce an agreement
or award falling under the Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards. See 9 U. S. C. §203 (“An action or pro-
ceeding falling under the Convention shall be deemed to arise under the
laws and treaties of the United States. The district courts of the United
States . . . shall have original jurisdiction over such an action or proceed-
ing ....”). FAA §205 goes further and overrides the well-pleaded com-
plaint rule pro tanto. 9 U.S.C. §205 (“The procedure for removal of
causes otherwise provided by law shall apply, except that the ground for
removal provided in this section need not appear on the face of the com-
plaint but may be shown in the petition for removal.”). As Vaden points
out, these sections demonstrate that “when Congress wants to expand
[federal-court] jurisdiction, it knows how to do so clearly and unequivo-
cally.” Brief for Petitioner 38.
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trict courts jurisdiction over “all civil actions arising under
the Constitution, laws, or treaties of the United States.”
Under the longstanding well-pleaded complaint rule, how-
ever, a suit “arises under” federal law “only when the plain-
tiff’s statement of his own cause of action shows that it is
based upon [federal law].” Lowisville & Nashville R. Co. v.
Mottley, 211 U. S. 149, 152 (1908). Federal jurisdiction can-
not be predicated on an actual or anticipated defense: “It is
not enough that the plaintiff alleges some anticipated defense
to his cause of action and asserts that the defense is invali-
dated by some provision of [federal law].” Ibid.

Nor can federal jurisdiction rest upon an actual or antici-
pated counterclaim. We so ruled, emphatically, in Holmes
Group, 535 U.S. 826. Without dissent, the Court held in
Holmes Group that a federal counterclaim, even when com-
pulsory, does not establish “arising under” jurisdiction.!®
Adhering assiduously to the well-pleaded complaint rule, the
Court observed, inter alia, that it would undermine the clar-
ity and simplicity of that rule if federal courts were obliged
to consider the contents not only of the complaint but also of

1 Holmes Group, Inc. v. Vornado Air Circulation Systems, Inc., 535
U. 8. 826 (2002), involved 28 U. S. C. § 1295(a)(1), which vests in the Federal
Circuit exclusive jurisdiction over “an appeal from a final decision of a
district court . . . if the jurisdiction of that court was based, in whole or in
part, on [28 U. S. C. §]1338.” Section 1338(a), in turn, confers on district
courts “[exclusive] original jurisdiction of any civil action arising under
any Act of Congress relating to patents.” The plaintiff’s complaint in
Holmes Group presented a federal claim, but not one relating to patents;
the defendant counterclaimed for patent infringement. The Court ruled
that the case did not “aris[e] under” the patent laws by virtue of the patent
counterclaim, and therefore held that the Federal Circuit lacked appellate
jurisdiction under §1295(a)(1). See 535 U. S., at 830-832.

In reaching its decision in Holmes Group, the Court first attributed to
the words “arising under” in § 1338(a) the same meaning those words have
in §1331. See id., at 829-830. It then reasoned that a counterclaim as-
serted in a responsive pleading cannot provide the basis for “arising
under” jurisdiction consistently with the well-pleaded complaint rule.
See id., at 830-832.
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responsive pleadings in determining whether a case “arises
under” federal law. Id., at 832. See also id., at 830 (“[T]he
well-pleaded complaint rule, properly understood, [does not]
allo[w] a counterclaim to serve as the basis for a district
court’s ‘arising under’ jurisdiction.”); Franchise Tax Bd. of
Cal. v. Construction Laborers Vacation Trust for Southern
Cal., 463 U. S. 1, 10, n. 9 (1983) (“The well-pleaded complaint
rule applies to the original jurisdiction of the district courts
as well as to their removal jurisdiction.”).!!

A complaint purporting to rest on state law, we have rec-
ognized, can be recharacterized as one “arising under” fed-
eral law if the law governing the complaint is exclusively
federal. See Beneficial Nat. Bank v. Anderson, 539 U. S. 1,
8 (2003). Under this so-called “complete-preemption doc-
trine,” a plaintiff’s “state cause of action [may be recast] as
a federal claim for relief, making [its] removal [by the de-
fendant] proper on the basis of federal question jurisdiction.”
14B Wright & Miller §3722.1, p. 511."2 A state-law-based
counterclaim, however, even if similarly susceptible to re-

1 The Court noted in Franchise Tax Bd. of Cal. v. Construction Labor-
ers Vacation Trust for Southern Cal., 463 U. S. 1, 10-11, n. 9 (1983), and
in Holmes Group, 535 U.S., at 831, that commentators have repeatedly
suggested Judicial Code revisions under which responsive pleadings that
may be dispositive would count in determining whether a case “arises
under” federal law. See American Law Institute, Study of the Division of
Jurisdiction Between State and Federal Courts § 1312, pp. 188-194 (1969)
(discussed in 14B C. Wright, A. Miller, & E. Cooper, Federal Practice and
Procedure § 3722, pp. 505-507 (3d ed. 1998) (hereinafter Wright & Miller));
cf. Wechsler, Federal Jurisdiction and the Revision of the Judicial Code,
13 Law & Contemp. Prob. 216, 233-234 (1948). Congress, however, has
not responded to these suggestions.

12Recharacterization of an asserted state-law claim as in fact a claim
arising exclusively under federal law, and therefore removable on the de-
fendant’s petition, of course does not mean that the claim cannot remain
in state court. There is nothing inappropriate or exceptional, Discover
acknowledges, about a state court’s entertaining, and applying federal
law to, completely preempted claims or counterclaims. See Tr. of Oral
Arg. 35.
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characterization, would remain nonremovable. Under our
precedent construing §1331, as just explained, counter-
claims, even if they rely exclusively on federal substantive
law, do not qualify a case for federal-court cognizance.

III

Attending to the language of the FAA and the above-
described jurisdictional tenets, we approve the “look
through” approach to this extent: A federal court may “look
through” a §4 petition to determine whether it is predicated
on an action that “arises under” federal law; in keeping with
the well-pleaded complaint rule as amplified in Holmes
Group, however, a federal court may not entertain a §4 peti-
tion based on the contents, actual or hypothetical, of a

counterclaim.
A

The text of §4 drives our conclusion that a federal court
should determine its jurisdiction by “looking through” a §4
petition to the parties’ underlying substantive controversy.
We reiterate § 4’s relevant instruction: When one party seeks
arbitration pursuant to a written agreement and the other
resists, the proponent of arbitration may petition for an
order compelling arbitration in

“any United States district court which, save for [the
arbitration] agreement, would have jurisdiction under
title 28, in a civil action or in admiralty of the subject
matter of a suit arising out of the controversy between
the parties.” 9 U.S. C. §4.

The phrase “save for [the arbitration] agreement” indicates
that the district court should assume the absence of the arbi-
tration agreement and determine whether it “would have ju-
risdiction under title 28” without it. See 396 F. 3d, at 369,
372 (case below). Jurisdiction over what? The text of §4
refers us to “the controversy between the parties.” That
phrase, the Fourth Circuit said, and we agree, is most
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straightforwardly read to mean the “substantive conflict be-
tween the parties.” Id., at 370. See also Moses H. Cone,
460 U. S., at 25, n. 32 (noting in dicta that, to entertain a
§4 petition, a federal court must have jurisdiction over the
“underlying dispute”).!?

The majority of Courts of Appeals to address the question,
we acknowledge, have rejected the “look through” approach
entirely, as Vaden asks us to do here. See supra, at 57.
The relevant “controversy between the parties,” Vaden in-
sists, is simply and only the parties’ discrete dispute over the
arbitrability of their claims. She relies, quite reasonably, on
the fact that a §4 petition to compel arbitration seeks no
adjudication on the merits of the underlying controversy.
Indeed, its very purpose is to have an arbitrator, rather than
a court, resolve the merits. A §4 petition, Vaden observes,
is essentially a plea for specific performance of an agreement
to arbitrate, and it thus presents principally contractual
questions: Did the parties validly agree to arbitrate? What
issues does their agreement encompass? Has one party dis-
honored the agreement?

Vaden’s argument, though reasonable, is difficult to square
with the statutory language. Section 4 directs courts to de-
termine whether they would have jurisdiction “save for [the
arbitration] agreement.” How, then, can a dispute over the
existence or applicability of an arbitration agreement be the
controversy that counts?

BThe parties’ underlying dispute may or may not be the subject of
pending litigation. This explains §4’s use of the conditional “would” and
the indefinite “a suit.” A party often files a § 4 petition to compel arbitra-
tion precisely because it does not want to bring suit and litigate in court.
Sometimes, however, a §4 petition is filed after litigation has commenced.
The party seeking to compel arbitration in such cases is typically the de-
fendant, who claims to be aggrieved by the plaintiff’s attempt to litigate
rather than arbitrate. This case involves the relatively unusual situation
in which the party that initiated litigation of the underlying dispute is also
the party seeking to compel arbitration.
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The “save for” clause, courts espousing the view embraced
by Vaden respond, means only that the “antiquated and ar-
cane” ouster notion no longer holds sway. Drexel Burnham
Lambert, Inc. v. Valenzuela Bock, 696 F. Supp. 957, 961
(SDNY 1988). Adherents to this “ouster” explanation of
§4’s language recall that courts traditionally viewed arbitra-
tion clauses as unworthy attempts to “oust” them of juris-
diction; accordingly, to guard against encroachment on their
domain, they refused to order specific enforcement of
agreements to arbitrate. See H. R. Rep. No. 96, 68th Cong.,
1st Sess., 1-2 (1924) (discussed in Dean Witter Reynolds Inc.
v. Byrd, 470 U. S. 213, 219-220, and n. 6 (1985)). The “save
for” clause, as comprehended by proponents of the “ouster”
explanation, was designed to ensure that courts would no
longer consider themselves ousted of jurisdiction and would
therefore specifically enforce arbitration agreements. See,
e. 9., Westmoreland, 100 F. 3d, at 267-268, and n. 6 (adopting
the “ouster” interpretation advanced in Drexel Burnham
Lambert, 696 F. Supp., at 961-963); Strong, 485 F. 3d, at 631
(Marcus, J., specially concurring) (reading §4’s “save for”
clause “as instructing the court to ‘set aside’ not the arbitra-
tion agreement . . ., but merely the previous judicial hostility
to arbitration agreements”).

We are not persuaded that the “ouster” explanation of §4’s
“save for” clause carries the day. To the extent that the
ancient “ouster” doctrine continued to impede specific en-
forcement of arbitration agreements, §2 of the FAA, the
Act’s “centerpiece provision,” Mitsubishi Motors Corp. v.
Soler Chrysler-Plymouth, Inc., 473 U. S. 614, 625 (1985), di-
rectly attended to the problem. Covered agreements to ar-
bitrate, § 2 declares, are “valid, irrevocable, and enforceable,
save upon such grounds as exist at law or in equity for the
revocation of any contract.” Having commanded that an ar-
bitration agreement is enforceable just as any other contract,
Congress had no cause to repeat the point. See 1 1. Mac-
Neil, R. Speidel, & T. Stipanowich, Federal Arbitration Law
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§9.2.3.3, p. 9:18 (1995) (hereinafter MacNeil) (“Th[e] effort to
connect the ‘save for’ language to the ancient problem of
‘ouster of jurisdiction’ is imaginative, but utterly unfounded
and historically inaccurate.” (footnote omitted)).™

In addition to its textual implausibility, the approach
Vaden advocates has curious practical consequences. It
would permit a federal court to entertain a §4 petition only
when a federal-question suit is already before the court,
when the parties satisfy the requirements for diversity-of-
citizenship jurisdiction, or when the dispute over arbitrabil-
ity involves a maritime contract. See, e. g., Westmoreland,
100 F. 3d, at 268-269; 1 MacNeil §9.2.3.1, pp. 9:12-9:13 (wWhen
a federal-question suit has been filed in or removed to federal
court, the court “may order arbitration under FAA §4”).1°
Vaden’s approach would not accommodate a §4 petitioner
who could file a federal-question suit in (or remove such a
suit to) federal court, but who has not done so. In contrast,
when the parties’ underlying dispute arises under federal
law, the “look through” approach permits a §4 petitioner to
ask a federal court to compel arbitration without first taking
the formal step of initiating or removing a federal-question
suit—that is, without seeking federal adjudication of the
very questions it wants to arbitrate rather than litigate.
See id., §9.2.3.3, p. 9:21 (explaining that the approach Vaden
advocates “creates a totally artificial distinction” based on
whether a dispute is subject to pending federal litigation).

14 Because “the ouster problem was just as great under state law as it
was under federal,” the absence of “save for” language in contemporane-
ous state arbitration acts bolsters our conclusion that §4 was not devised
to dislodge the common-law ouster doctrine. 1 I. MacNeil, R. Speidel, &
T. Stipanowich, Federal Arbitration Law §9.2.3.3, p. 9:18 (1995). See also
396 F. 3d 366, 369-370, n. 2 (CA4 2005) (case below).

15 Specific jurisdiction-granting provisions may also authorize a federal
court to entertain a petition to compel arbitration. See, e.g., 9 U.S. C.
§§203, 205 (providing for federal-court jurisdiction over arbitration agree-
ments covered by the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards).


http:omitted)).14

66 VADEN v». DISCOVER BANK

Opinion of the Court
B

Having determined that a district court should “look
through” a §4 petition, we now consider whether the court
“would have [federal-question] jurisdiction” over “a suit aris-
ing out of the controversy” between Discover and Vaden. 9
U.S.C. §4. As explained above, §4 of the FAA does not
enlarge federal-court jurisdiction; rather, it confines federal
courts to the jurisdiction they would have “save for [the arbi-
tration] agreement.” See supra, at 59. Mindful of that
limitation, we read § 4 to convey that a party seeking to com-
pel arbitration may gain a federal court’s assistance only if,
“save for” the agreement, the entire, actual “controversy be-
tween the parties,” as they have framed it, could be litigated
in federal court. We conclude that the parties’ actual con-
troversy, here precipitated by Discover’s state-court suit for
the balance due on Vaden’s account, is not amenable to
federal-court adjudication. Consequently, the §4 petition
Discover filed in the United States District Court for the
District of Maryland must be dismissed.

As the Fourth Circuit initially stated, the “controversy be-
tween the parties” arose from the “alleged debt” Vaden owed
to Discover. 396 F. 3d, at 370. Discover’s complaint in
Maryland state court plainly did not “arise under” federal
law, nor did it qualify under any other head of federal-court
jurisdiction. See supra, at 54, and n. 1.

In holding that Discover properly invoked federal-court
jurisdiction, the Fourth Circuit looked beyond Discover’s
complaint and homed in on Vaden’s state-law-based defense
and counterclaims. Those responsive pleadings, Discover
alleged, and the Fourth Circuit determined, were completely
preempted by the FDIA. See supra, at 54-55. The Fourth
Circuit, however, misapprehended our decision in Holmes
Group. Under the well-pleaded complaint rule, a com-
pletely preempted counterclaim remains a counterclaim and
thus does not provide a key capable of opening a federal
court’s door. See supra, at 59-62. See also Taylor v. An-
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derson, 234 U. S. 74, 75-76 (1914) (“[W]hether a case is one
arising under [federal law] . . . must be determined from
what necessarily appears in the plaintiff’s statement of his
own claim . . ., unaided by anything alleged in anticipation
o[r] avoidance of defenses which it is thought the defendant
may interpose.”).

Neither Discover nor THE CHIEF JUSTICE, concurring in
part and dissenting in part (hereinafter dissent), defends the
Fourth Circuit’s reasoning. Instead, the dissent insists that
a federal court “would have” jurisdiction over “the contro-
versy Discover seeks to arbitrate”—namely, “whether ‘Dis-
cover Bank charged illegal finance charges, interest and late
fees.”” Post, at 72 (quoting App. 30). The dissent hypothe-
sizes two federal suits that might arise from this purported
controversy: “an action by Vaden asserting that the charges
violate the FDIA, or one by Discover seeking a declaratory
judgment that they do not.” Post, at 73.

There is a fundamental flaw in the dissent’s analysis: In
lieu of focusing on the whole controversy as framed by the
parties, the dissent hypothesizes discrete controversies of its
own design. As the parties’ state-court filings reflect, the
originating controversy here concerns Vaden’s alleged debt
to Discover. Vaden’s responsive counterclaims challenging
the legality of Discover’s charges are a discrete aspect of the
whole controversy Discover and Vaden brought to state
court. Whether one might imagine a federal-question suit
involving the parties’ disagreement over Discover’s charges
is beside the point. The relevant question is whether the
whole controversy between the parties—not just a piece bro-
ken off from that controversy—is one over which the federal
courts would have jurisdiction.

The dissent would have us treat a §4 petitioner’s state-
ment of the issues to be arbitrated as the relevant contro-
versy even when that statement does not convey the full
flavor of the parties’ entire dispute. Artful dodges by a §4
petitioner should not divert us from recognizing the actual
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dimensions of that controversy. The text of §4 instructs
federal courts to determine whether they would have juris-
diction over “a suit arising out of the controversy between
the parties”; it does not give §4 petitioners license to re-
characterize an existing controversy, or manufacture a new
controversy, in an effort to obtain a federal court’s aid in
compelling arbitration.'¢

Viewed contextually and straightforwardly, it is hardly
“fortuit[ous]” that the controversy in this case took the shape
it did. Cf. post, at 73. Seeking to collect a debt, Discover
filed an entirely state-law-grounded complaint in state court,
and Vaden chose to file responsive counterclaims. Perhaps
events could have unfolded differently, but §4 does not invite
federal courts to dream up counterfactuals when actual liti-
gation has defined the parties’ controversy.!”

16 Noting that the FAA sometimes uses “controversy” to refer to the
dispute to be arbitrated, the dissent insists that it must have the same
meaning in §4. Cf. post, at 73. But §4 does not ask a district court to
determine whether it would have jurisdiction over “the controversy the
§4 petitioner seeks to arbitrate”; it asks whether the court would have
jurisdiction over “the controversy between the parties.” Here, the issue
Discover seeks to arbitrate is undeniably only a fraction of the controversy
between the parties. We decline to rewrite the statute to ignore this
reality.

Moreover, our reading of §4 fully accords with the statute’s subjunctive
construction (“would have jurisdiction”) and its reference to “a suit.”
Cf. post, at T5-76. Section 4, we recognize, enables a party to seek an
order compelling arbitration even when the parties’ controversy is not the
subject of pending litigation. See supra, at 63, n. 13, 66. Whether or not
the controversy between the parties is embodied in an existing suit, the
relevant question remains the same: Would a federal court have jurisdic-
tion over an action arising out of that full-bodied controversy?

"Qur approach, the dissent asserts, would produce “inconsistent re-
sults” based “upon the happenstance of how state-court litigation has un-
folded.” Post, at 76. Of course, a party’s ability to gain adjudication of
a federal question in federal court often depends on how that question
happens to have been presented, and the dissent’s argument is little more
than a veiled criticism of Holmes Group and the well-pleaded complaint
rule. When a litigant files a state-law claim in state court, and her oppo-
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As the dissent would have it, parties could commandeer
a federal court to slice off responsive pleadings for arbi-
tration while leaving the remainder of the parties’ contro-
versy pending in state court. That seems a bizarre way to
proceed. In this case, Vaden’s counterclaims would be sent
to arbitration while the complaint to which they are ad-
dressed—Discover’s state-law-grounded debt-collection ac-
tion—would remain pending in a Maryland court. When the
controversy between the parties is not one over which a fed-
eral court would have jurisdiction, it makes scant sense to
allow one of the parties to enlist a federal court to disturb
the state-court proceedings by carving out issues for sepa-
rate resolution.’®

Furthermore, the presence of a threshold question
whether a counterclaim alleged to be based on state law is
totally preempted by federal law may complicate the dis-
sent’s §4 inquiry. This case is illustrative. The dissent re-
lates that Vaden eventually conceded that FDIA §27(a), not

nent parries with a federal counterclaim, the action is not removable to
federal court, even though it would have been removable had the order of
filings been reversed. See Holmes Group, 535 U. S., at 831-832.

True, the outcome in this case may well have been different had Vaden
initiated an FDIA claim about the legality of Discover’s charges. Because
that controversy likely would have been amenable to adjudication in a
federal forum, Discover could have asked a federal court to send the par-
ties to arbitration. But that is not what occurred here. Vaden did not
invoke the FDIA. Indeed, she framed her counterclaims under state law
and clearly preferred the Maryland forum. The dissent’s hypothesizing
about the case that might have been brought does not provide a basis for
federal-court jurisdiction.

8The dissent observes, post, at 75, that our rule might enable a party
to request a federal court’s aid in compelling arbitration of a state-law
counterclaim that might otherwise be adjudicated in state court. But if
a federal court would have jurisdiction over the parties’ whole contro-
versy, we see nothing anomalous about the court’s ordering arbitration of
a state-law claim constituting part of that controversy. Federal courts
routinely exercise supplemental jurisdiction over state-law claims. See
28 U. S. C. §1367.
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Maryland law, governs the charges and fees Discover may
impose. Post, at 72. But because the issue is jurisdictional,
Vaden’s concession is not determinative. See supra, at 56,
and n. 4. The dissent simply glides by the preemption issue,
devoting no attention to it, although this Court has not yet
resolved the matter.

In sum, §4 of the FAA instructs district courts asked to
compel arbitration to inquire whether the court would have
jurisdiction, “save for [the arbitration] agreement,” over
“a suit arising out of the controversy between the parties.”
We read that prescription in light of the well-pleaded com-
plaint rule and the corollary rule that federal jurisdiction
cannot be invoked on the basis of a defense or counterclaim.
Parties may not circumvent those rules by asking a federal
court to order arbitration of the portion of a controversy that
implicates federal law when the court would not have
federal-question jurisdiction over the controversy as a whole.
It does not suffice to show that a federal question lurks some-
where inside the parties’ controversy, or that a defense or
counterclaim would arise under federal law. Because the
controversy between Discover and Vaden, properly per-
ceived, is not one qualifying for federal-court adjudication,
§4 of the FAA does not empower a federal court to order
arbitration of that controversy, in whole or in part.!?

9 This Court’s declaratory judgment jurisprudence in no way undercuts
our analysis. Cf. post, at 73, 77-78. Discover, the dissent implies, could
have brought suit in federal court seeking a declaration that its charges
conform to federal law. Again, the dissent’s position rests on its miscon-
ception of “the controversy between the parties.” Like §4 itself, the De-
claratory Judgment Act does not enlarge the jurisdiction of the federal
courts; it is “procedural only.” Aetna Life Ins. Co. v. Haworth, 300 U. S.
227, 240 (1937). Thus, even in a declaratory judgment action, a federal
court could not entertain Discover’s state-law debt-collection claim.
Cf. 10B Wright & Miller §2758, pp. 519-521 (“The Declaratory Judgment
Act was not intended to enable a party to obtain a change of tribunal from
a state to federal court, and it is not the function of the federal declaratory



Cite as: 556 U. S. 49 (2009) 71

Opinion of the Court

Discover, we note, is not left without recourse. Under the
FAA, state courts as well as federal courts are obliged to
honor and enforce agreements to arbitrate. Southland, 465
U. S., at 12; Moses H. Cone, 460 U. S., at 25, 26, n. 34. See
also supra, at 59. Discover may therefore petition a Mary-
land court for aid in enforcing the arbitration clause of its
contracts with Maryland cardholders.

True, Maryland’s high court has held that §§3 and 4 of the
FAA prescribe federal-court procedures and, therefore, do
not bind the state courts.2’ But Discover scarcely lacks an
available state remedy. Section 2 of the FAA, which does
bind the state courts, renders agreements to arbitrate “valid,
irrevocable, and enforceable.” This provision “carries with
it duties [to credit and enforce arbitration agreements] indis-
tinguishable from those imposed on federal courts by FAA
§83 and 4.” 1 MacNeil §10.8.1, p. 10:77. Notably, Mary-
land, like many other States, provides a statutory remedy
nearly identical to §4. See Md. Cts. & Jud. Proc. Code Ann.
§3-207 (Lexis 2006) (“If a party to an arbitration agreement

. . refuses to arbitrate, the other party may file a petition
with a court to order arbitration. . . . If the court determines
that the agreement exists, it shall order arbitration. Other-
wise it shall deny the petition.”). See also Walther v. Sover-
eign Bank, 386 Md. 412, 424, 872 A. 2d 735, 742 (2005) (“The
Maryland Arbitration Act has been called the ‘State ana-
logue . . . to the Federal Arbitration Act.” The same policy
favoring enforcement of arbitration agreements is present in
both our own and the federal acts.” (some internal quota-
tion marks and citation omitted)). Even before it filed its
debt-recovery action in a Maryland state court, Discover

action merely to anticipate a defense that otherwise could be presented in
a state action.” (footnote omitted)).

20This Court has not decided whether §§3 and 4 apply to proceedings
in state courts, see Volt Information Sciences, Inc. v. Board of Trustees
of Leland Stanford Junior Univ., 489 U. S. 468, 477, n. 6 (1989), and we
do not do so here.
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could have sought from that court an order compelling arbi-
tration of any agreement-related dispute between itself and
cardholder Vaden. At no time was federal-court interven-
tion needed to place the controversy between the parties be-

fore an arbitrator.
%k k %k

For the reasons stated, the District Court lacked jurisdic-
tion to entertain Discover’s § 4 petition to compel arbitration.
The judgment of the Court of Appeals affirming the District
Court’s order is therefore reversed, and the case is remanded
for further proceedings consistent with this opinion.

It 1s so ordered.

CHIEF JUSTICE ROBERTS, with whom JUSTICE STEVENS,
JUSTICE BREYER, and JUSTICE ALITO join, concurring in
part and dissenting in part.

I agree with the Court that a federal court asked to compel
arbitration pursuant to §4 of the Federal Arbitration Act
should “look through” the dispute over arbitrability in deter-
mining whether it has jurisdiction to grant the requested
relief. But look through to what? The statute provides a
clear and sensible answer: The court may consider the §4
petition if the court “would have” jurisdiction over “the sub-
ject matter of a suit arising out of the controversy between
the parties.” 9 U.S.C. §4.

The §4 petition in this case explains that the controversy
Discover seeks to arbitrate is whether “Discover Bank
charged illegal finance charges, interest and late fees.”
App. 30. Discover contends in its petition that the resolu-
tion of this dispute is controlled by federal law—specifically
§27(a) of the Federal Deposit Insurance Act (FDIA), 12
U.S. C. §1831d(a) (setting forth the interest rates a state-
chartered, federally insured bank may charge “notwith-
standing any State constitution or statute which is hereby
preempted”). Vaden agrees that the legality of Discover’s
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charges and fees is governed by the FDIA.* A federal
court therefore “would have jurisdiction . . . of the subject
matter of a suit arising out of the controversy” Discover
seeks to arbitrate. That suit could be an action by Vaden
asserting that the charges violate the FDIA, or one by Dis-
cover seeking a declaratory judgment that they do not.

The majority is diverted off this straightforward path by
the fortuity that a complaint happens to have been filed in
this case. Instead of looking to the controversy the §4 peti-
tioner seeks to arbitrate, the majority focuses on the contro-
versy underlying that complaint, and asks whether “the
whole controversy,” as reflected in “the parties’ state-court
filings,” arises under federal law. Amnte, at 67 (emphasis
added). Because that litigation was commenced as a state-
law debt-collection claim, the majority concludes there is no
§4 jurisdiction.

This approach is contrary to the language of §4, and
sharply restricts the ability of federal courts to enforce
agreements to arbitrate. The “controversy” to which §4 re-
fers is the dispute alleged to be subject to arbitration. The
§4 petitioner must set forth the nature of that dispute—the
one he seeks to arbitrate—in the §4 petition seeking an
order to compel arbitration. Section 4 requires that the
petitioner be “aggrieved” by the other party’s “failure, ne-
glect, or refusal . . . to arbitrate under a written agreement
for arbitration”; that language guides the district court to
the specific controversy the other party is unwilling to
arbitrate.

That is clear from the FAA’s repeated and consistent use
of the term “controversy” to mean the specific dispute as-

*Vaden has conceded that the FDIA completely pre-empts her state-law
counterclaims. See 489 F. 3d 594, 604, n. 10 (CA4 2007). What is signifi-
cant about that concession is not Vaden’s agreement on the jurisdictional
question of complete pre-emption (which we need not and do not address),
cf. ante, at 69-70, but rather her agreement that federal law—the FDIA—
governs her allegation that Discover’s charges and fees are illegal.



74 VADEN v». DISCOVER BANK

Opinion of ROBERTS, C. J.

serted to be subject to arbitration, not to some broader, “full
flavor[ed]” or “full-bodied” notion of the disagreement be-
tween the parties. Amnte, at 67, 68, n. 16. In §2, for ex-
ample, the “controversy” is the one “to [be] settle[d] by arbi-
tration” and the one “to [be] submit[ted] to arbitration.” 9
U.S.C. §2. In §10@)(3), it is a ground for vacating an ar-
bitration award that the arbitrator refused to hear evidence
“pertinent and material to the controversy”—obviously the
“controversy” subject to arbitration, or the arbitrator’s re-
fusal to consider the evidence would hardly be objectionable.
In §11(c), an award may be modified if “imperfect in matter
of form not affecting the merits of the controversy”’—again,
necessarily the controversy submitted to arbitration, and
therefore the subject of the award.

There is no reason to suppose “controversy” meant the
controversy subject to arbitration everywhere else in the
FAA, but something quite different in §4. The issue is
whether there is jurisdiction to compel arbitration to resolve
a controversy; why would the pertinent controversy for
assessing jurisdiction be anything other than the same one
asserted to be subject to arbitration?

The majority looks instead to the controversy the state-
court litigation seeks to resolve. This produces the odd re-
sult of defining “controversy” more broadly than the §4 peti-
tion itself. Discover’s petition does not seek to arbitrate its
state-law debt-collection claims, but rather Vaden’s allega-
tion that the fees Discover has been charging her (and other
members of her proposed class) violate the FDIA. See App.
30. The majority does not appear to question that there
would be federal jurisdiction over a suit arising out of the
subject matter of that dispute. The majority finds no juris-
diction here, however, because “a federal court could not en-
tertain Discover’s state-law debt-collection claim.” Ante, at
70, n. 19. There is no jurisdiction to compel arbitration of
a plainly federal controversy—the FDIA dispute—because
there is no jurisdiction to compel arbitration of the debt-
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collection dispute. But why Discover should have to demon-
strate federal jurisdiction over a state-court claim it does not
seek to arbitrate is a mystery. Cf. Moses H. Cone Memorial
Hospital v. Mercury Constr. Corp., 460 U. S. 1, 19-21 (1983)
(affirming federal-court jurisdiction over a §4 petition seek-
ing to arbitrate only one of two disputes pending in state-
court litigation); Dean Witter Reynolds Inc. v. Byrd, 470
U. S. 213, 218-221 (1985) (when litigation involves multiple
claims, only some of which are covered by an arbitration
agreement, district court must compel arbitration of the cov-
ered claims if so requested).

The majority’s approach will allow federal jurisdiction to
compel arbitration of entirely state-law claims. Under that
approach the “controversy” is not the one the §4 petitioner
seeks to arbitrate, but a broader one encompassing the
“whole controversy” between the parties. Amnte, at 67. If
that broader dispute involves both federal and state-law
claims, and the “originating” dispute is federal, ibid., a party
could seek arbitration of just the state-law claims. The
“controversy” under the majority’s view would qualify as
federal, giving rise to §4 jurisdiction to compel arbitration
of a purely state-law claim.

Take this case as an example. If Vaden had filed her
FDIA claim first, and Discover had responded with a state-
law debt-collection counterclaim, that suit is one that “could
be litigated in federal court.” Ante, at 66. As a result, the
majority’s approach would seem to permit Vaden to file a §4
petition to compel arbitration of the entirely state-law-based
debt-collection dispute, because that dispute would be part
and parcel of the “full flavor[ed],” “originating” FDIA con-
troversy. Amnte, at 67. Defining the controversy as the dis-
pute the §4 petitioner seeks to arbitrate eliminates this
problem by ensuring that the actual dispute subject to arbi-
tration is federal.

The majority’s conclusion that this controversy “is not one
qualifying for federal-court adjudication,” ante, at 70, stems
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from its mistaken focus on the existing litigation. Rather
than ask whether a court “would have” jurisdiction over the
“subject matter” of “a” suit arising out of the “controversy,”
the majority asks only whether the court does have jurisdie-
tion over the subject matter of a particular complaint. But
§4 does not speak of actual jurisdiction over pending suits;
it speaks subjunctively of prospective jurisdiction over “the
subject matter of a suit arising out of the controversy be-
tween the parties.” 9 U.S.C. §4. The fact that Vaden has
chosen to package the FDIA controversy in counterclaims in
pending state-court litigation in no way means that a district
court “would [not] have” jurisdiction over the “subject mat-
ter” of “a suit” arising out of the FDIA controversy. A big
part of arbitration is avoiding the procedural niceties of for-
mal litigation; it would be odd to have the authority of a
court to compel arbitration hinge on just such niceties in a
pending case.

By focusing on the sequence in which state-court litigation
has unfolded, the majority crafts a rule that produces incon-
sistent results. Because Discover’s debt-collection claim
was filed before Vaden’s counterclaims, the majority treats
the debt-collection dispute as the “originating controversy.”
Ante, at 67. But nothing would have prevented the same
disagreements between the parties from producing a differ-
ent sequence of events. Vaden could have filed a complaint
raising her FDIA claims before Discover sought to collect on
any amounts Vaden owes. Because the “originating contro-
versy” in that complaint would be whether Discover has
charged fees illegal under federal law, in that situation Dis-
cover presumably could bring a §4 petition to compel arbi-
tration of the FDIA dispute. The majority’s rule thus
makes §4 jurisdiction over the same controversy entirely de-
pendent upon the happenstance of how state-court litigation
has unfolded. Nothing in §4 suggests such a result.

The majority glosses over another problem inherent in its
approach: In many if not most cases under §4, no complaint
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will have been filed. See Hartford Financial Systems, Inc.
v. Florida Software Servs., Inc., 712 F. 2d 724, 728 (CA1l
1983) (Breyer, J.) (“Normally, [§4] motions are brought in
independent proceedings”). What to “look through” to
then? The majority instructs courts to look to the “full-
bodied controversy.” Amnte, at 68, n. 16. But as this case
illustrates, that would lead to a different result had the
state-court complaint not been filed. Discover does not seek
to arbitrate whether an outstanding debt exists; indeed, Dis-
cover’s §4 petition does not even allege any dispute on that
point. See App. 28-41. A district court would therefore
not understand the §4 “controversy” to include the debt-
collection claim in the absence of the state-court suit.
Under the majority’s rule, the FDIA dispute would be
treated as a “controversy” qualifying under §4 before the
state suit and counterclaims had been filed, but not after.

The far more concrete and administrable approach would
be to apply the same rule in all instances: Look to the contro-
versy the §4 petitioner seeks to arbitrate—as set forth in
the §4 petition—and assess whether a federal court would
have jurisdiction over the subject matter of a suit arising
out of that controversy. The controversy the moving party
seeks to arbitrate and the other party will not would be
the same controversy used to assess jurisdiction to compel
arbitration.

The majority objects that this would allow a court to
“hypothesiz[e] discrete controversies of its own design,”
ante, at 67, in an apparent effort to find federal jurisdiction
where there is none. Not so. A district court entertaining
a §4 petition is required to determine what “a suit” arising
out of the allegedly arbitrable controversy would look like.
There is no helping that, given the statute’s subjunctive lan-
guage. But that does not mean the inquiry is the free-form
one the majority posits.

To the contrary, a district court must look to the speci-
fic controversy—the concrete dispute that one party has
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“failled], neglect[ed], or refus[ed]” to arbitrate—and deter-
mine whether that controversy would give rise to a suit
under federal law. District courts do that sort of thing
often enough; the exercise is closely analogous to the juris-
dictional analysis in a typical declaratory judgment action.
See Franchise Tax Bd. of Cal. v. Construction Laborers
Vacation Trust for Southern Cal., 463 U. S. 1, 19 (1983) (ju-
risdiction over a declaratory judgment action exists when,
“if the declaratory judgment defendant brought a coer-
cive action to enforce its rights, that suit would necessarily
present a federal question” (emphasis added)). Looking to
the specific controversy outlined in Discover’s §4 petition
(Whether its fees violate the FDIA), it hardly requires
“dream[ing]” to conceive of a lawsuit in which Vaden would
claim the FDIA has been violated and Discover would claim
it has not. Amnte, at 68.

Nor would respondents’ approach allow a §4 petitioner to
simply “recharacterize” or “manufacture” a controversy to
create federal jurisdiction. Ibid. All of the established
rules of federal jurisdiction are fully applicable in serutiniz-
ing whether a federal court would have jurisdiction over a
suit arising out of the parties’ underlying controversy.

For example, a federal question must be presented by the
specific controversy the §4 petitioner seeks to arbitrate, not
by some hypothetical federal issue “lurking in the back-
ground.” Gully v. First Nat. Bank in Meridian, 299 U. S.
109, 117 (1936). A district court could not compel arbitra-
tion of a state-law dispute by pointing to a potential federal
defense that the §4 petitioner is not seeking to arbitrate,
because the “claim itself must present a federal question” to
arise under federal law. Skelly Oil Co. v. Phillips Petro-
leum Co., 339 U.S. 667, 672 (1950). Nor could a district
court compel arbitration of a dispute that, though not federal
in character, could lead to the filing of a federal counterclaim,
for “a counterclaim . . . cannot serve as the basis for [federal]
jurisdiction” of the state-law dispute itself. Holmes Group,
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Inc. v. Vornado Air Circulation Systems, Inc., 535 U. S. 826,
831 (2002).

Accordingly, petitioners may no more smuggle state-law
claims into federal court through §4 than they can through
declaratory judgment actions, or any other federal cause of
action. To the extent §4 brings some issues into federal
court in a particular case that may not be brought in through
other procedural mechanisms, it does so by “enlarg[ing] the
range of remedies available in the federal courts[,] . . . not
extend[ing] their jurisdiction.” Skelly Oil, supra, at 671.

That is why the majority’s recital of the basic rules of
federal-court jurisdiction in Part II of its opinion is beside
the point: No one disputes what those rules are, and no one
disputes that they must be followed under §4 in deciding
whether a federal court “would have jurisdiction . . . of the
subject matter of a suit arising out of the controversy be-
tween the parties.” The issue is instead what suit should
be scrutinized for compliance with those rules. In defining
“controversy” by reference to existing litigation, the major-
ity artificially limits the reach of §4 to the particular suit
filed. The correct approach is to accord §4 the scope man-
dated by its language and look to “a suit,” arising out of the
“subject matter” of the “controversy” the § 4 petitioner seeks
to arbitrate, and determine whether a federal court would
have jurisdiction over such a suit.

The majority concludes by noting that state courts are
obliged to honor and enforce agreements to arbitrate. Ante,
at 71. The question here, however, is one of remedy. It is
a common feature of our federal system that States often
provide remedies similar to those under federal law for the
same wrongs. We do not, however, narrowly construe the
federal remedies—say, federal antitrust or civil rights reme-
dies—because state law provides remedies in those areas as
well. Cf. Monroe v. Pape, 365 U. S. 167, 183 (1961) (“It is
no answer that the State has a law which if enforced would
give relief”).
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* * *

Discover and Vaden have agreed to arbitrate any dispute
arising out of Vaden’s account with Discover. Vaden’s alle-
gations against Discover have given rise to such a dispute.
Discover seeks to arbitrate that controversy, but Vaden re-
fuses to do so. Resolution of the controversy is governed
by federal law, specifically the FDIA. There is no dispute
about that. In the absence of the arbitration agreement, a
federal court “would have jurisdiction . . . of the subject mat-
ter of a suit arising out of the controversy between the par-
ties,” 9 U. S. C. §4, whether the suit were brought by Vaden
or Discover. The District Court therefore may exercise
jurisdiction over this petition under §4 of the Federal Arbi-
tration Act.
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CERTIORARI TO THE SUPREME COURT OF VERMONT
No. 08-88. Argued January 13, 2009—Decided March 9, 2009

In July 2001, respondent Brillon was arrested on felony domestic assault
and habitual offender charges. Nearly three years later, in June 2004,
he was tried by jury, found guilty as charged, and sentenced to 12 to 20
years in prison. During the time between his arrest and his trial, at
least six different attorneys were appointed to represent him. Brillon
“fired” his first attorney, who served from July 2001 to February 2002.
His third lawyer, who served from March 2002 until June 2002, was
allowed to withdraw when he reported that Brillon had threatened his
life. His fourth lawyer served from June 2002 until November 2002,
when the trial court released him from the case. His fifth lawyer, as-
signed two months later, withdrew in April 2003. Four months thereaf-
ter, his sixth lawyer was assigned, and she took the case to trial in
June 2004.

The trial court denied Brillon’s motion to dismiss for want of a speedy
trial. The Vermont Supreme Court, however, reversed, holding that
Brillon’s conviction must be vacated, and the charges against him dis-
missed, because the State did not accord him the speedy trial required
by the Sixth Amendment. Citing the balancing test this Court stated
in Barker v. Wingo, 407 U. S. 514, the Vermont Supreme Court con-
cluded that all four factors described in Barker—“[llength of delay, the
reason for the delay, the defendant’s assertion of his right, and prejudice
to the defendant,” id., at 530—weighed against the State. Weighing
heavily in Brillon’s favor, the Vermont court said, the three-year delay
in bringing him to trial was “extreme.” In assessing the reasons for
that delay, the court separately considered the period of each counsel’s
representation. It acknowledged that the first year, when Brillon was
represented by his first and third lawyers, should not count against the
State. But the court counted much of the remaining two years against
the State. Delays in that period, the court determined, were caused,
for the most part, by the failure or unwillingness of several of the as-
signed counsel, over an inordinate period of time, to move the case for-
ward. As for the third and fourth Barker v. Wingo factors, the court
found that Brillon repeatedly and adamantly demanded a trial and that
his lengthy pretrial incarceration was prejudicial.

Held: The Vermont Supreme Court erred in ranking assigned counsel es-
sentially as state actors in the criminal justice system. Assigned coun-
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sel, just as retained counsel, act on behalf of their clients, and delays
sought by counsel are ordinarily attributable to the defendants they
represent. Pp. 89-94.

(a) Primarily at issue here is the reason for the delay in Brillon’s trial.
In applying Barker, the Court has asked “whether the government or
the criminal defendant is more to blame for thle] delay.” Doggett v.
United States, 505 U.S. 647, 651. Delay “to hamper the defense”
weighs heavily against the prosecution, Barker, 407 U. S., at 531, while
delay caused by the defense weighs against the defendant, id., at 529.
Because “the attorney is the [defendant’s] agent when acting, or failing
to act, in furtherance of the litigation,” delay caused by the defendant’s
counsel is charged against the defendant. Coleman v. Thompson, 501
U. S. 722, 753. The same principle applies whether counsel is privately
retained or publicly assigned, for “‘[olnce a lawyer has undertaken the
representation of an accused, the duties and obligations are the same
whether the lawyer is privately retained, appointed, or serving in a
legal aid or defender program.””  Polk County v. Dodson, 454 U. S. 312,
318. Unlike a prosecutor or the court, assigned counsel ordinarily is
not considered a state actor. Pp. 89-91.

(b) Although the balance arrived at in close cases ordinarily would
not prompt this Court’s review, the Vermont Supreme Court made a
fundamental error in its application of Barker that calls for this Court’s
correction. The court erred in attributing to the State delays caused
by the failure of several assigned counsel to move Brillon’s case forward
and in failing adequately to take into account the role of Brillon’s disrup-
tive behavior in the overall balance. Pp. 91-94.

(1) An assigned counsel’s failure to move the case forward does not
warrant attribution of delay to the State. Most of the delay the Ver-
mont court attributed to the State must therefore be attributed to
Brillon as delays caused by his counsel, each of whom requested time
extensions. Their inability or unwillingness to move the case forward
may not be attributed to the State simply because they are assigned
counsel. A contrary conclusion could encourage appointed counsel to
delay proceedings by seeking unreasonable continuances, hoping
thereby to obtain a dismissal of the indictment on speedy-trial grounds.
Trial courts might well respond by viewing continuance requests made
by appointed counsel with skepticism, concerned that even an ap-
parently genuine need for more time is in reality a delay tactic. Yet
the same considerations would not attend a privately retained counsel’s
requests for time extensions. There is no justification for treating de-
fendants’ speedy-trial claims differently based on whether their counsel
is privately retained or publicly assigned. Pp. 92-93.
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(2) The Vermont Supreme Court further erred by treating the pe-
riod of each counsel’s representation discretely. The court failed appro-
priately to take into account Brillon’s role during the first year of delay.
Brillon sought to dismiss his first attorney on the eve of trial. His
strident, aggressive behavior with regard to his third attorney further
impeded prompt trial and likely made it more difficult for the Defender
General’s office to find replacement counsel. Absent Brillon’s efforts to
force the withdrawal of his first and third attorneys, no speedy-trial
issue would have arisen. Pp. 93-94.

(c) The general rule attributing to the defendant delay caused by as-
signed counsel is not absolute. Delay resulting from a systemic break-
down in the public defender system could be charged to the State.
Cf. Polk County, 454 U.S., at 324-325. But the Vermont Supreme
Court made no determination, and nothing in the record suggests, that
institutional problems caused any part of the delay in Brillon’s case.
P. 94.

183 Vt. 475, 955 A. 2d 1108, reversed and remanded.

GINSBURG, J., delivered the opinion of the Court, in which ROBERTS,
C. J.,, and ScArLiA, KENNEDY, SOUTER, THOMAS, and ALITO, JJ., joined.
BREYER, J., filed a dissenting opinion, in which STEVENS, J., joined, post,
p- 95.

Christina Rainville argued the cause for petitioner.
With her on the briefs was Erica A. Marthage.

Leondra R. Kruger argued the cause for the United States
as amicus curiae urging reversal. With her on the brief
were former Solicitor General Garre, Acting Assistant At-
torney General Friedrich, then-Deputy Solicitor General
Dreeben, and Joseph C. Wyderko.

William A. Nelson argued the cause for respondent.
With him on the brief was Donald B. Verrilli, Jr.*

*Briefs of amict curiae urging reversal were filed for the State of Utah
et al. by Mark L. Shurtleff, Attorney General of Utah, J Frederic Voros,
Jr., Chief, Criminal Appeals Division, and Christine F. Soltis and Ryan
D. Tenney, Assistant Attorneys General, by Richard S. Gebelein, Chief
Deputy Attorney General of Delaware, and by the Attorneys General for
their respective States as follows: Troy King of Alabama, Talis J. Colberg
of Alaska, Terry Goddard of Arizona, Dustin McDaniel of Arkansas, John
W. Suthers of Colorado, Bill McCollum of Florida, Mark J. Bennett of
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JUSTICE GINSBURG delivered the opinion of the Court.

This case concerns the Sixth Amendment guarantee that
“[iln all criminal prosecutions, the accused shall enjoy the
right to a speedy . . . trial.” Michael Brillon, defendant
below, respondent here, was arrested in July 2001 on felony
domestic assault and habitual offender charges. Nearly
three years later, in June 2004, he was tried by jury, found
guilty as charged, and sentenced to 12 to 20 years in prison.
The Vermont Supreme Court vacated Brillon’s conviction
and held that the charges against him must be dismissed
because he had been denied his right to a speedy trial.

During the time between Brillon’s arrest and his trial, at
least six different attorneys were appointed to represent
him. Brillon “fired” the first, who served from July 2001 to
February 2002. His third lawyer, who served from March
2002 until June 2002, was allowed to withdraw when he re-
ported that Brillon had threatened his life. The Vermont

Hawaii, Lawrence G. Wasden of Idaho, Lisa Madigan of Illinois, Steve
Carter of Indiana, Thomas J. Miller of Iowa, Steve Six of Kansas, Jack
Conway of Kentucky, G. Steven Rowe of Maine, Martha Coakley of Massa-
chusetts, Michael A. Cox of Michigan, Lori Swanson of Minnesota, Mike
McGrath of Montana, Jon Bruning of Nebraska, Catherine Cortez Masto
of Nevada, Kelly A. Ayotte of New Hampshire, Anne Milgram of New
Jersey, Gary K. King of New Mexico, Roy Cooper of North Carolina,
Wayne Stenehjem of North Dakota, Nancy H. Rogers of Ohio, W. A. Drew
Edmondson of Oklahoma, Hardy Myers of Oregon, Thomas W. Corbett,
Jr., of Pennsylvania, Patrick C. Lynch of Rhode Island, Henry D. McMas-
ter of South Carolina, Lawrence E. Long of South Dakota, Robert E.
Cooper, Jr., of Tennessee, Greg Abbott of Texas, Robert F. McDonnell of
Virginia, Robert M. McKenna of Washington, and Bruce A. Salzburg of
Wyoming; and for the National Governors Association et al. by Richard
Ruda.

Anthony J. Franze, Steven R. Shapiro, Robin L. Dahlberg, and Maureen
Dimino filed a brief for the American Civil Liberties Union et al. as amici
curiae urging affirmance.

Briefs of amici curiae were filed for Retired State Court Justices by
Samuel Spital and Alan D. Reitzfeld; and for the Vermont Network
Against Domestic and Sexual Violence et al. by Cheryl Hanna.
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Supreme Court charged against Brillon the delays associated
with those periods, but charged against the State periods in
which assigned counsel failed “to move his case forward.”
183 Vt. 475, 494-495, 955 A. 2d 1108, 1121, 1122 (2008).

We hold that the Vermont Supreme Court erred in ranking
assigned counsel essentially as state actors in the criminal
justice system. Assigned counsel, just as retained counsel,
act on behalf of their clients, and delays sought by counsel
are ordinarily attributable to the defendants they represent.
For a total of some six months of the time that elapsed be-
tween Brillon’s arrest and his trial, Brillon lacked an attor-
ney. The State may be charged with those months if the
gaps resulted from the trial court’s failure to appoint replace-
ment counsel with dispatch. Similarly, the State may bear
responsibility if there is “a breakdown in the public defender
system.” Id., at 479-480, 955 A. 2d, at 1111. But, as the
Vermont Supreme Court acknowledged, id., at 500, 955
A. 2d, at 1126, the record does not establish any such institu-
tional breakdown.

I

On July 27, 2001, Michael Brillon was arrested after strik-
ing his girlfriend. Three days later he was arraigned in
state court in Bennington County, Vermont, and charged
with felony domestic assault. His alleged status as a habit-
ual offender exposed him to a potential life sentence. The
court ordered him held without bail.

Richard Ammons, from the county public defender’s office,
was assigned on the day of arraignment as Brillon’s first
counsel.! In October, Ammons filed a motion to recuse the
trial judge. It was denied the next month and trial was
scheduled for February 2002. In mid-January, Ammons

Vermont’s Defender General has “the primary responsibility for pro-
viding needy persons with legal services.” Vt. Stat. Ann., Tit. 13,
§5253(a) (1998). These services may be provided “personally, through
public defenders,” or through contract attorneys. Ibid.
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moved for a continuance, but the State objected, and the trial
court denied the motion.

On February 22, four days before the jury draw, Ammons
again moved for a continuance, citing his heavy workload and
the need for further investigation. Ammons acknowledged
that any delay would not count (presumably against the
State) for speedy-trial purposes. The State opposed the
motion,? and at the conclusion of a hearing, the trial court
denied it. Brillon, participating in the proceedings through
interactive television, then announced: “You're fired, Rick.”
App. 187. Three days later, the trial court—over the State’s
objection—granted Ammons’ motion to withdraw as counsel,
citing Brillon’s termination of Ammons and Ammons’ state-
ment that he could no longer zealously represent Brillon.?
The trial court warned Brillon that further delay would
occur while a new attorney became familiar with the case.
The same day, the trial court appointed a second attorney,
but he immediately withdrew based on a conflict.

On March 1, 2002, Gerard Altieri was assigned as Brillon’s
third counsel. On May 20, Brillon filed a motion to dismiss
Altieri for, among other reasons, failure to file motions,
“[vlirtually no communication whatsoever,” and his lack of
diligence “because of heavy case load.” Id., 2, 5, at 113-
114. At aJune 11 hearing, Altieri denied several of Brillon’s
allegations, noted his disagreement with Brillon’s trial strat-

2The State expressed its concern that the continuance request was “just
part and parcel of an effort by the defense to have the Court not hear
this matter.” App. 180. Under Vermont procedures, the judge presiding
over the trial was scheduled to “rotate” out of the county where Brillon’s
case was pending in March 2002. See id., 16, at 109. Thus, a contin-
uance past March would have caused a different judge to preside over
Brillon’s trial, despite the denial of his motion to recuse the initial judge.
Ammons requested a continuance until April.

3 Ammons also cited as cause to withdraw, “certain irreconcilable differ-
ences in preferred approach between Mr. Brillon and counsel as to trial
strategy, as well as other legitimate legal decisions.” Id., 2, at 104.
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egy,! and insisted he had plenty of time to prepare. The
State opposed Brillon’s motion as well. Near the end of the
hearing, however, Altieri moved to withdraw on the ground
that Brillon had threatened his life during a break in the
proceedings. The trial court granted Brillon’s motion to dis-
miss Altieri, but warned Brillon that “this is somewhat of a
dubious victory in your case because it simply prolongs the
time that you will remain in jail until we can bring this mat-
ter to trial.” Id., at 226.

That same day, the trial court appointed Paul Donaldson
as Brillon’s fourth counsel. At an August 5 status confer-
ence, Donaldson requested additional time to conduct discov-
ery in light of his caseload. A few weeks later, Brillon sent
a letter to the court complaining about Donaldson’s unre-
sponsiveness and lack of competence. Two months later,
Brillon filed a motion to dismiss Donaldson—similar to his
motion to dismiss Altieri—for failure to file motions and “vir-
tually no communication whatsoever.” Id., 111, 2, at 115-
116. At a November 26 hearing, Donaldson reported that
his contract with the Defender General’s office had expired
in June and that he had been in discussions to have Brillon’s
case reassigned. The trial court released Donaldson from
the case “[wlithout making any findings regarding the ade-
quacy of [Donaldson]’s representation.” 183 Vt., at 490, 955
A. 2d, at 1119. Cf. post, at 95-96.

Brillon’s fifth counsel, David Sleigh, was not assigned until
January 15, 2003; Brillon was without counsel during the in-
tervening two months. On February 25, Sleigh sought ex-
tensions of various discovery deadlines, noting that he had
been in trial out of town. App. 117. On April 10, however,
Sleigh withdrew from the case, based on “modifications to
[his] firm’s contract with the Defender General.” Id., at 158.

4Specifically, Altieri appeared reluctant to follow Brillon’s tactic that he
“bring in a lot of people” at trial, “some of them young kids and relatives
... 1in an attempt by Mr. Brillon—this is his theory—I don’t want to use
the words trash, [to] impeach [the victim].” Id., at 216-217.
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Brillon was then without counsel for the next four months.
On June 20, the Defender General’s office notified the court
that it had received “funding from the legislature” and would
hire a new special felony unit defender for Brillon. Id., at
159. On August 1, Kathleen Moore was appointed as Bril-
lon’s sixth counsel. The trial court set November 7 as the
deadline for motions, but granted several extensions in ac-
cord with the parties’ stipulation. On February 23, 2004,
Moore filed a motion to dismiss for lack of a speedy trial.
The trial court denied the motion on April 19.

The case finally went to trial on June 14, 2004. Brillon
was found guilty and sentenced to 12 to 20 years in prison.
The trial court denied a post-trial motion to dismiss for want
of a speedy trial, concluding that the delay in Brillon’s trial
was “in large part the result of his own actions” and that
Brillon had “failed to demonstrate prejudice as a result of
[the] pre-trial delay.” App. to Pet. for Cert. 72.

On appeal, the Vermont Supreme Court held 3 to 2 that
Brillon’s conviction must be vacated and the charges dis-
missed for violation of his Sixth Amendment right to a
speedy trial. Citing the balancing test of Barker v. Wingo,
407 U. S. 514 (1972), the majority concluded that all four of
the factors described in Barker—“[l]length of delay, the rea-
son for the delay, the defendant’s assertion of his right, and
prejudice to the defendant”—weighed against the State.
Id., at 530.

The court first found that the three-year delay in bringing
Brillon to trial was “extreme” and weighed heavily in his
favor. See 183 Vt., at 486, 955 A. 2d, at 1116. In assessing
the reasons for that delay, the Vermont Supreme Court sepa-
rately considered the period of each counsel’s representation.
It acknowledged that the first year, when Brillon was repre-
sented by Ammons and Altieri, should not count against the
State. Id., at 492, 955 A. 2d, at 1120. But the court counted
much of the remaining two years against the State for delays
“caused, for the most part, by the failure of several of defend-
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ant’s assigned counsel, over an inordinate period of time, to
move his case forward.” Id., at 495, 955 A. 2d, at 1122. As
for the third and fourth factors, the court found that Brillon
“repeatedly and adamantly demanded to be tried,” ibid., and
that his “lengthy pretrial incarceration” was prejudicial, de-
spite his insubstantial assertions of evidentiary prejudice,
1d., at 500, 955 A. 2d, at 1125.

The dissent strongly disputed the majority’s characteriza-
tion of the periods of delay. It concluded that “the lion’s
share of delay in this case is attributable to defendant, and
not to the state.” Id., at 502, 955 A. 2d, at 1127. But for
Brillon’s “repeated maneuvers to dismiss his lawyers and
avoid trial through the first eleven months following arraign-
ment,” the dissent explained, “the difficulty in finding addi-
tional counsel would not have arisen.” Id., at 504, 955 A. 2d,
at 1128.

We granted certiorari, 5564 U. S. 945 (2008),° and now re-
verse the judgment of the Vermont Supreme Court.

II

The Sixth Amendment guarantees that “[iln all criminal
prosecutions, the accused shall enjoy the right to a speedy
. . . trial.” The speedy-trial right is “amorphous,” “slip-
pery,” and “necessarily relative.” Barker, 407 U. S., at 522
(quoting Beawvers v. Haubert, 198 U.S. 77, 87 (1905)). It
is “consistent with delays and depend[ent] upon circum-
stances.” 407 U. S., at 522 (internal quotation marks omit-
ted). In Barker, the Court refused to “quantif[y]” the right

5Vermont’s Constitution contains a speedy-trial clause which reads:
“[TIn all prosecutions for criminal offenses, a person hath a right to . . . a
speedy public trial by an impartial jury ....” Vt. Const., Ch. I, Art. 10.
Notably, the Vermont Supreme Court made no ruling under the State’s
own prescription, but instead relied solely on the Federal Constitution.
Because it did so, our review authority was properly invoked and exer-
cised. See Oregon v. Hass, 420 U. S. 714, 719-720 (1975); Ginsburg, Book
Review, 92 Harv. L. Rev. 340, 343-344 (1978). But see post, p. 95.
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“into a specified number of days or months” or to hinge the
right on a defendant’s explicit request for a speedy trial.
Id., at 522-525. Rejecting such “inflexible approaches,”
Barker established a “balancing test, in which the conduct
of both the prosecution and the defendant are weighed.”
Id., at 529, 530. “[S]ome of the factors” that courts should
weigh include “[llength of delay, the reason for the delay,
the defendant’s assertion of his right, and prejudice to the
defendant.” Ibid.

Primarily at issue here is the reason for the delay in Bril-
lon’s trial. Barker instructs that “different weights should
be assigned to different reasons,” id., at 531, and in applying
Barker, we have asked “whether the government or the
criminal defendant is more to blame for thle] delay,” Doggett
v. United States, 505 U. S. 647, 651 (1992). Deliberate delay
“to hamper the defense” weighs heavily against the prosecu-
tion. Barker, 407 U.S., at 531. “[M]ore neutral reason[s]
such as negligence or overcrowded courts” weigh less heav-
ily “but nevertheless should be considered since the ultimate
responsibility for such circumstances must rest with the gov-
ernment rather than with the defendant.” Ibid.

In contrast, delay caused by the defense weighs against
the defendant: “[I]f delay is attributable to the defendant,
then his waiver may be given effect under standard waiver
doctrine.” Id., at 529. Cf. United States v. Loud Hawk, 474
U. S. 302, 316 (1986) (noting that a defendant whose trial was
delayed by his interlocutory appeal “normally should not be
able . . . to reap the reward of dismissal for failure to receive
a speedy trial”). That rule accords with the reality that de-
fendants may have incentives to employ delay as a “defense
tactic”: delay may “work to the accused’s advantage” because
“witnesses may become unavailable or their memories may
fade” over time. Barker, 407 U. S., at 521.

Because “the attorney is the [defendant’s] agent when act-
ing, or failing to act, in furtherance of the litigation,” de-
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lay caused by the defendant’s counsel is also charged against
the defendant. Coleman v. Thompson, 501 U.S. 722, 753
(1991).6 The same principle applies whether counsel is pri-
vately retained or publicly assigned, for “[olnce a lawyer has
undertaken the representation of an accused, the duties and
obligations are the same whether the lawyer is privately re-
tained, appointed, or serving in a legal aid or defender pro-
gram.” Polk County v. Dodson, 454 U.S. 312, 318 (1981)
(internal quotation marks omitted). “Except for the source
of payment,” the relationship between a defendant and the
public defender representing him is “identical to that exist-
ing between any other lawyer and client.” Ibid. Unlike a
prosecutor or the court, assigned counsel ordinarily is not
considered a state actor.”
I11

Barker’s formulation “necessarily compels courts to ap-
proach speedy trial cases on an ad hoc basis,” 407 U. S., at
530, and the balance arrived at in close cases ordinarily
would not prompt this Court’s review. But the Vermont Su-
preme Court made a fundamental error in its application of
Barker that calls for this Court’s correction. The Vermont
Supreme Court erred in attributing to the State delays
caused by “the failure of several assigned counsel . . . to
move his case forward,” 183 Vt., at 494, 955 A. 2d, at 1122,

6Several States’ speedy-trial statutes expressly exclude from computa-
tion of the time limit continuances and delays caused by the defendant or
defense counsel. See, e. g., Cal. Penal Code Ann. §1381 (West 2000); Ill.
Comp. Stat., ch. 725, §5/103-5(f) (West 2006); N. Y. Crim. Proc. Law Ann.
§30.30(4) (West Supp. 2009); Alaska Rule Crim. Proc. 45(d) (1994); Ark.
Rule Crim. Proc. 28.3 (2006); Ind. Rule Crim. Proc. 4(A) (2009). See also
Brief for National Governors Association et al. as Amici Curiae 17-18,
and n. 12.

" A public defender may act for the State, however, “when making hiring
and firing decisions on behalf of the State,” and “while performing certain
administrative and possibly investigative functions.” Polk County v.
Dodson, 454 U. S. 312, 325 (1981).
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and in failing adequately to take into account the role of Bril-
lon’s disruptive behavior in the overall balance.

A

The Vermont Supreme Court’s opinion is driven by the
notion that delay caused by assigned counsel’s “inaction” or
failure “to move [the] case forward” is chargeable to the
State, not the defendant. Id., at 479, 494, 955 A. 2d, at 1111,
1122. 1In this case, that court concluded, “a significant por-
tion of the delay in bringing defendant to trial must be at-
tributed to the state, even though most of the delay was
caused by the inability or unwillingness of assigned counsel
to move the case forward.” Id., at 494, 955 A. 2d, at 1121.

We disagree. An assigned counsel’s failure “to move the
case forward” does not warrant attribution of delay to the
State. Contrary to the Vermont Supreme Court’s analysis,
assigned counsel generally are not state actors for purposes
of a speedy-trial claim. While the Vermont Defender Gen-
eral’s office is indeed “part of the criminal justice system,”
1bid., the individual counsel here acted only on behalf of Bril-
lon, not the State. See Polk County, 4564 U. S., at 320-322
(rejecting the view that public defenders act under color of
state law because they are paid by the State). See also
supra, at 90-91.

Most of the delay that the Vermont Supreme Court attrib-
uted to the State must therefore be attributed to Brillon as
delays caused by his counsel. During those periods, Brillon
was represented by Donaldson, Sleigh, and Moore, all of
whom requested extensions and continuances.® Their “in-
ability or unwillingness . . . to move the case forward,” 183

8The State conceded before the Vermont Supreme Court that the period
of Sleigh’s representation—along with a six-month period of no represen-
tation—was properly attributed to the State. 183 Vt. 475, 493, 955 A. 2d
1108, 1120-1121 (2008). The State sought to avoid its concession at oral
argument before this Court, but in the alternative, noted that the period
of Sleigh’s representation “is really inconsequential.” Tr. of Oral Arg.
5-6. We agree that in light of the three-year delay caused mostly by
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Vt., at 494, 955 A. 2d, at 1121, may not be attributed to the
State simply because they are assigned counsel.

A contrary conclusion could encourage appointed counsel
to delay proceedings by seeking unreasonable continuances,
hoping thereby to obtain a dismissal of the indictment on
speedy-trial grounds. Trial courts might well respond by
viewing continuance requests made by appointed counsel
with skepticism, concerned that even an apparently genuine
need for more time is in reality a delay tactic. Yet the same
considerations would not attend a privately retained coun-
sel’s requests for time extensions. We see no justification
for treating defendants’ speedy-trial claims differently based
on whether their counsel is privately retained or publicly
assigned.

B

In addition to making assigned counsel’s “failure . . . to
move [the] case forward” the touchstone of its speedy-trial
inquiry, the Vermont Supreme Court further erred by treat-
ing the period of each counsel’s representation discretely.
The factors identified in Barker “have no talismanic quali-
ties; courts must still engage in a difficult and sensitive
balancing process.” 407 U.S., at 533. Yet the Vermont
Supreme Court failed appropriately to take into account
Brillon’s role during the first year of delay in “the chain of
events that started all this.” Tr. of Oral Arg. 46.

Brillon sought to dismiss Ammons on the eve of trial. His
strident, aggressive behavior with regard to Altieri, whom
he threatened, further impeded prompt trial and likely made
it more difficult for the Defender General’s office to find
replacement counsel. Even after the trial court’s warning
regarding delay, Brillon sought dismissal of yet another at-
torney, Donaldson. Just as a State’s “deliberate attempt to
delay the trial in order to hamper the defense should be

Brillon, the attribution of Sleigh’s three-month representation does not tip
the balance for either side.
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weighted heavily against the [State],” Barker, 407 U. S., at
531, so too should a defendant’s deliberate attempt to disrupt
proceedings be weighted heavily against the defendant.
Absent Brillon’s deliberate efforts to force the withdrawal of
Ammons and Altieri, no speedy-trial issue would have
arisen. The effect of these earlier events should have been
factored into the court’s analysis of subsequent delay.’

C

The general rule attributing to the defendant delay caused
by assigned counsel is not absolute. Delay resulting from a
systemic “breakdown in the public defender system,” 183
Vt., at 479-480, 955 A. 2d, at 1111, could be charged to the
State. Cf. Polk County, 454 U.S., at 324-325. But the
Vermont Supreme Court made no determination, and noth-
ing in the record suggests, that institutional problems caused
any part of the delay in Brillon’s case.

In sum, delays caused by defense counsel are properly at-
tributed to the defendant, even where counsel is assigned.
“[Alny inquiry into a speedy trial claim necessitates a func-
tional analysis of the right in the particular context of the
case,” Barker, 407 U. S., at 522, and the record in this case
does not show that Brillon was denied his constitutional
right to a speedy trial.

* * *

For the reasons stated, the judgment of the Vermont Su-
preme Court is reversed, and the case is remanded for fur-
ther proceedings not inconsistent with this opinion.

It 1s so ordered.

9 Brillon lacked counsel for some six months. In light of his own role in
the initial periods of delay, however, this six-month period, even if attrib-
uted to the State, does not establish a speedy-trial violation.
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JUSTICE BREYER, with whom JUSTICE STEVENS joins,
dissenting.

We granted certiorari in this case to decide whether delays
caused “solely” by a public defender can be “charged against
the State pursuant to the test in Barker v. Wingo, 407 U. S.
514 (1972).” Pet. for Cert.i, 1. The case, in my view, does
not squarely present that question, for the Vermont Supreme
Court, when it found Michael Brillon’s trial unconstitution-
ally delayed, did not count such delays against the State.
The court’s opinion for the most part makes that fact clear;
at worst some passages are ambiguous. Given these cir-
cumstances, I would dismiss the writ of certiorari as improv-
idently granted.

I

The relevant time period consists of slightly less than
three years, stretching from July 2001, when Brillon was in-
dicted, until mid-June 2004, when he was convicted and sen-
tenced. In light of Brillon’s improper behavior, see ante, at
85-87, the Vermont Supreme Court did not count months 1
through 12 (mid-July 2001 through mid-June 2002) against
the State. Noting the objection that Brillon had sought to
“intentionally sabotagle] the criminal proceedings against
him,” the Vermont Supreme Court was explicit that this
time period “doles] not count . . . against the [S]tate.” 183
Vt. 475, 492, 955 A. 2d 1108, 1120 (2008).

The Vermont Supreme Court did count months 13 through
17 (mid-June 2002 through November 2002) against the
State. It did so under circumstances where (1) Brillon’s
counsel, Paul Donaldson, revealed that his contract with the
defender general’s office had expired in June 2002—shortly
after (perhaps before!) he took over as Brillon’s counsel, App.
232-233, (2) he stated that this case was “basically the begin-
ning of [his] departure from the contract,” ibid., and (3) he
made no filings, missed several deadlines, did “little or noth-
ing” to “move his case forward,” and made only one brief
appearance at a status conference in mid-August, 183 Vt.,
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at 493, 494, 955 A. 2d, at 1121. 1 believe it fairer to charac-
terize this period, not as a period in which “assigned coun-
sel” failed to move the case forward, ante, at 85, but as a
period in which Brillon, in practice, had no assigned counsel.
And, given that the State conceded its responsibility for de-
lays caused by another defender who resigned for “contrac-
tual reasons,” see i fra this page, it is hardly unreasonable
that the Vermont Supreme Court counted this period of
delay against the State.

The Vermont Supreme Court also counted months 18
through 25 (the end of November 2002 through July 2003)
against the State. It did so because the State conceded in
its brief that this period of delay “cannot be attributed to
the defendant.” App. 78 (emphasis added). This concession
is not surprising in light of the fact that during much of this
period, Brillon was represented by David Sleigh, a contract
attorney, who during the course of his representation filed
nothing on Brillon’s behalf except a single motion seeking to
extend discovery. The record reflects no other actions by
Sleigh other than a letter sent to Brillon informing him that
“la]s a result of modifications to our firm’s contract with the
Defender General, we will not be representing you in your
pending case.” Id., at 158. Brillon was left without counsel
for a period of nearly six months. The State explained in
conceding its responsibility for this delay that Sleigh had
been forced to withdraw “for contractual reasons,” and that
the defender general’s office had been unable to replace him
“for funding reasons.” Id., at T8.

Finally, the Vermont Supreme Court counted against the
State the last 11 months—from August 2003 to mid-June
2004. But it is impossible to conclude from the opinion
whether it did so because it held the State responsible for
the defender’s failure to “move the case forward,” or for
other reasons having nothing to do with counsel, namely, the
judge’s unavailability, see id., at 138, or the fact that “the
[case] files were incomplete” and “additional documents were
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needed from the State,” 183 Vt., at 491, 955 A. 2d, at 1120-
1121. Treating the opinion as charging the State on the
basis of the defender’s conduct is made more difficult by the
fact that Brillon did not argue below that Kathleen Moore,
his defender during this period, caused any delays. Appel-
lant’s Reply Brief in No. 2005-167 (Vt.), 2007 WL 990004, *7.

II

In sum, I can find no convincing reason to believe the Ver-
mont Supreme Court made the error of constitutional law
that the majority attributes toit. Rather than read ambigu-
ities in its opinion against it, thereby assuming the presence
of the error the Court finds, I would dismiss the writ as
improvidently granted. As a majority nonetheless wishes
to decide the case, I would note that the Vermont Supreme
Court has considerable authority to supervise the appoint-
ment of public defenders. See Vt. Stat. Ann., Tit. 13,
§§ 5204, 5272 (1998); see also Vt. Rule Crim. Proc. 44 (2003).
It consequently warrants leeway when it decides whether a
particular failing is properly attributed to assigned counsel
or instead to the failure of the defender general’s office prop-
erly to assign counsel. Ante, at 94. I do not believe the
Vermont Supreme Court exceeded that leeway here. And I
would affirm its decision.

With respect, I dissent.
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ON EXCEPTION TO REPORT OF SPECIAL MASTER
No. 105, Orig. Argued December 1, 2008—Decided March 9, 2009

Kansas has filed an exception to the Special Master’s Fifth and Final Re-

port in this action concerning the Arkansas River, contending that the
Special Master erred in concluding that 28 U. S. C. §1821(b), which sets
the witness attendance fee for a proceeding in “any court of the United
States” at $40 per day, applies to cases within this Court’s original juris-
diction. This determination led to an award considerably lower than
the amount that Kansas, as the prevailing party, would have received
under its alternative calculation.

Held: Expert witness attendance fees that are available in cases brought

under this Court’s original jurisdiction shall be the same as the expert
witness attendance fees that would be available in a district court under
§1821(b). Kansas contends that Congress has never attempted to regu-
late a prevailing party’s recovery of expert witness fees in a case
brought under this Court’s original jurisdiction, that Article IIT of the
Constitution would not permit Congress to impose such a restriction,
and thus, that the holding in Crawford Fitting Co. v. J. T. Gibbons, Inc.,
482 U. S. 437, 444—that district courts must adhere to §1821(b)’s wit-
ness attendance fee limitations—is not relevant here. Assuming that
Kansas’ interpretation is correct and that this Court has discretion to
determine the fees that are recoverable in original actions, it is never-
theless appropriate to follow §1821(b). Congress’ decision not to per-
mit a prevailing party in the lower courts to recover its actual witness
fee expenses departs only slightly from the “American Rule,” under
which parties generally bear their own expenses. There is no good
reason why the rule for recovering expert witness fees should differ
markedly depending on whether a case is originally brought in district
court or this Court. District-court cases may be no less complex than
those brought originally in this Court. And while the parties in origi-
nal cases may incur substantial expert costs, as happened here, the same
is frequently true in lower court litigation. Thus, assuming that the
matter is left entirely to this Court’s discretion, the best approach is to
have a uniform rule that applies in all federal cases. Pp. 101-103.

Exception overruled.

AvLITO, J., delivered the opinion for a unanimous Court. ROBERTS, C. J,,

filed a concurring opinion, in which SOUTER, J., joined, post, p. 109.
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Stephen N. Six, Attorney General of Kansas, argued the
cause for plaintiff. With him on the brief were Michael C.
Leitch, Deputy Attorney General, John M. Cassidy, Assist-
ant Attorney General, and Leland E. Rolfs and John B.
Draper, Special Assistant Attorneys General.

Johm W. Suthers, Attorney General of Colorado, argued
the cause for defendant. With him on the brief were David
W. Robbins and Dennis M. Montgomery, Special Assistant
Attorneys General.

JUSTICE ALITO delivered the opinion of the Court.

This is the latest in a line of contested matters that have
come before us in this action that was brought in this Court
by the State of Kansas against the State of Colorado con-
cerning the Arkansas River. The Special Master has filed a
Fifth and Final Report that includes a proposed judgment
and decree, and Kansas has filed an exception to the Report,
contending that the Special Master erred in concluding that
28 U. S. C. §1821, which sets the witness attendance fee for
a proceeding in “any court of the United States” at $40 per
day, applies to cases within this Court’s original jurisdiction.
Assuming for the sake of argument that Kansas is correct in
its interpretation of the statutes at issue in this matter and
that this Court has the authority to determine the amount
that Kansas should recover in expert witness fees, we hold
that the fee set out in § 1821 is nevertheless the appropriate
fee. Accordingly, we overrule Kansas’ exception and ap-
prove the entry of the proposed judgment and decree.

I

Kansas filed this original action in 1985, claiming that Col-
orado had violated the Arkansas River Compact (Compact),!

1The Compact, which was approved by negotiators for the States of
Kansas and Colorado in 1948, allows post-Compact development in Colo-
rado provided that such development does not cause material depletions
of usable stateline flows.
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63 Stat. 145, by drilling irrigation wells that depleted water
that should have been available for users in Kansas. In
1995, we accepted the recommendation of the Special Master
that Colorado’s wells had violated the Compact, and we re-
manded for further proceedings to determine appropriate
remedies. See Kamnsas v. Colorado, 514 U.S. 673. The
Special Master then recommended that monetary damages
be awarded as compensation. In 2001, we accepted all but
one of the Special Master’s recommendations, modifying the
remaining recommendation with respect to the starting date
for an award of prejudgment interest. See Kansas v. Colo-
rado, 533 U.S. 1. In 2004, we approved additional recom-
mendations by the Special Master,? and the case was again
remanded. See Kansas v. Colorado, 543 U. S. 86.

On remand, the Special Master approved a schedule to re-
solve remaining disputed issues. Consistent with our
guidance, experts for the States were assigned greater re-
sponsibility for discussing and resolving issues. Because
of the contributions of expert witnesses and the use of
the Hydrologic-Institutional Model to determine compliance
with the Compact, the parties resolved most of the disputed
issues. See id., at 89.

The sole remaining issue concerns Kansas’ application for
expert witness fees. After the Special Master determined
that Kansas was the prevailing party for purposes of award-
ing “costs,” Kansas submitted two alternative proposals for
calculating the amount that it was entitled to recover for the
costs it had incurred in retaining expert witnesses. The
first proposal, which Kansas advocated, was based on the

2The recommendations we approved in 2004 were: (1) that the Court
not appoint a River Master; (2) that the amount of prejudgment interest
be set; (3) that calculations regarding river depletions be made on a 10-
year basis in order to even out possible inaccuracies in computer modeling;
and (4) that a Colorado Water Court be given the authority to make cer-
tain determinations relevant to continuing implementation of agreements
reached through this litigation.
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assumption that these fees were not limited by the $40 per
day attendance fee set out in §1821(b) and called for an
award of $9,214,727.81 in expert witness fees. The other
calculation, which was based on the assumption that § 1821(b)
did apply, calculated the amount that Kansas was entitled to
recover for expert witness fees at $162,927.94.

After hearing argument, the Special Master held that
§1821 applies in cases within our original jurisdiction.
Based on this holding, the two States entered into a cost
settlement agreement that provided for total witness costs
of $199,577.19 but preserved the right of the States to file
exceptions to the Special Master’s rulings on legal issues re-

garding costs.
II

Kansas argues that the Special Master erred in holding
that §1821(b) applies to cases within our original jurisdic-
tion. Kansas contends that early statutes governing the
award of costs in cases in the lower courts did not apply to
this Court’s original cases and that this scheme has been
carried forward to the present day. Kansas notes that the
statutory provision authorizing the taxation of costs, 28
U. S. C. §1920, authorizes “[a] judge or clerk of any court of
the United States” to tax as costs “[flees . . . for . . . wit-
nesses” and that the definition of the term “judge . . . of the
United States,” as used in Title 28, does not include a Justice
of this Court. In Kansas’ view, § 1911, which provides that
“[tIhe Supreme Court may fix the fees to be charged by its
clerk,” manifests Congress’ understanding that we should
have the authority to determine the fees that may be recov-
ered by a prevailing party in a case brought under our origi-
nal jurisdiction. Kansas further maintains that “[e]ven if
Congress had intended to regulate taxation of costs in the
original jurisdiction of this Court, such an act would be sub-
ject to the Court’s ultimate authority to regulate procedure
within its constitutionally created original jurisdiction.”
Kansas’ Exception and Brief 10. Kansas therefore contends


http:199,577.19
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that our holding in Crawford Fitting Co. v. J. T. Gibbons,
Inc., 482 U. S. 437, 444 (1987), that district courts must ad-
here to the witness attendance fee limitations set forth in
§ 1821(b), is not relevant here.

Colorado disagrees. Citing our decision in Crawford Fit-
ting, Colorado argues that the $40 per day witness attend-
ance fee limitation of §1821(b) applies not only to cases in
the district courts but also to our original cases. Colorado
notes that §1821(a)(1) prescribes the witness attendance fee
for a proceeding in “any court of the United States” and that
§1821(a)(2) defines the term “‘court of the United States’”
to include this Court. Colorado also contends that there is
no precedent to support the argument that the Constitution
prohibits Congress from imposing a limit on expert witness
fees in cases within our original jurisdiction, and Colorado
sees no justification for an award of costs for expert witness
fees in excess of the limit in § 1821(b).

III

We find it unnecessary to decide whether Congress has
attempted to regulate the recovery of expert witness fees
by a prevailing party in a case brought under our original
jurisdiction. Nor do we decide whether Kansas is correct in
contending that Article III of the Constitution does not per-
mit Congress to impose such a restriction. Assuming for
the sake of argument that Kansas is correct in arguing that
we have the discretion to determine the fees that are recov-
erable in original actions, we conclude that it is nevertheless
appropriate to follow § 1821(b).

Congress’ decision not to permit a prevailing party in the
lower courts to recover its actual witness fee expenses may
be seen as a decision to depart only slightly from the so-
called “American Rule,” under which parties generally bear
their own expenses. See Alyeska Pipeline Service Co. v.
Wilderness Society, 421 U. S. 240 (1975) (the American Rule
applies not only to attorney’s fees but also other costs of
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litigation, including expert witness fees and miscellaneous
costs such as transeripts and duplication). While this policy
choice is debatable, we see no good reason why the rule re-
garding the recovery of expert witness fees should differ
markedly depending on whether a case is originally brought
in a district court or in this Court. Many cases brought in
the district courts are no less complex than those brought
originally in this Court. And while the parties in our origi-
nal cases sometimes are required to incur very substantial
expert costs, as happened in the present case, the same is
frequently true in lower court litigation. Thus, assuming
for the sake of argument that the matter is left entirely to
our discretion, we conclude that the best approach is to have
a uniform rule that applies in all federal cases.

We therefore hold that the expert witness attendance fees
that are available in cases brought under our original juris-
diction shall be the same as the expert witness attendance
fees that would be available in a district court under
§1821(b). We thus overrule Kansas’ exception to the Re-
port of the Special Master.

It is so ordered.

JUDGMENT

Judgment is awarded against the State of Colorado in
favor of the State of Kansas for violations of the Arkan-
sas River Compact resulting from postcompact well pump-
ing in Colorado. Judgment is awarded in the amount of
$34,615,146.00 for damages and prejudgment interest, includ-
ing the required adjustment for inflation, arising from deple-
tions of usable streamflow of the Arkansas River at the
Colorado-Kansas Stateline in the amount of 428,005 acre-feet
of water during the period 1950-1996. The damages were
paid in full on April 29, 2005. Costs through January 31,
2006, including reallocation of Kansas’ share of the Special
Master’s fees and expenses, are awarded to Kansas in the
amount of $1,109,946.73. These costs were paid in full on
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June 29, 2006. By Stipulation, $100,000.00 of the Special
Master’s fees and expenses are reallocated from the United
States to Kansas.

Kansas’ claims regarding the Winter Water Storage Pro-
gram and the operation of Trinidad Reservoir and all Colo-
rado Counterclaims are hereby dismissed.

DECREE
I. Injunction

A. General Provisions

1. It is Ordered, Adjudged, and Decreed that the State of
Colorado, its officers, attorneys, agents, and employees are
hereby enjoined to comply with Article IV-D of the Arkan-
sas River Compact by not materially depleting the waters of
the Arkansas River, as defined in Article III of the Compact,
in usable quantity or availability for use to the water users
in Kansas under the Compact by Groundwater Pumping, as
prescribed in this Decree, and more particularly:

a. To prevent Groundwater Pumping in excess of the
precompact pumping allowance of 15,000 acre-feet per
year without Replacement of depletions to Usable State-
line Flow in accordance with this Decree;

b. To enforce the Colorado Use Rules with respect to
Groundwater Pumping, unless John Martin Reservoir is
spilling and Stateline water is passing Garden City, Kan-
sas; and

c. To enforce the Colorado Measurement Rules with
respect to Groundwater Pumping.

2. Compliance with this Decree shall constitute Compact
compliance with respect to Groundwater Pumping.

B. Determination of Compact Compliance With Respect to
Groundwater Pumping

1. Compact compliance with respect to Groundwater
Pumping shall be determined using the results of the H-I
Model over a moving ten-year period beginning with 1997,
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in accordance with the Compact Compliance Procedures de-
scribed in Appendix A.* Any Shortfall shall be made up by
Colorado as specified in Section I.C of this Decree.

2. Annual Calculations of depletions and accretions to Us-
able Stateline Flow shall be determined using the H-I
Model, in accordance with the procedures described in Ap-
pendix B and the Durbin usable flow method with the Larson
coefficients, which is documented in Appendix C. Annual
Calculations shall be done on a calendar year basis unless
the States agree to a different year for the calculations. Ac-
cumulation of accretions shall be limited as described in Ap-
pendix D. The Annual Calculations for each of the years
1997-2006, found in Appendix E, are final, except as set forth
in Section III of this Decree. Similarly, the results of
Annual Calculations for years after 2006 shall be final for
use in the ten-year Compact compliance accounting, when
determined as provided in Appendices A and B, subject
to the same provisos applicable to the 1997-2006 Annual
Calculations.

3. Colorado shall be entitled to credit for Replacement of
depletions to Usable Stateline Flow. The credit for Re-
placement shall be determined using the H-I Model, except
for credit derived from operation of the Offset Account,
which shall be determined as set out in Appendix F, and
except for credit for direct deliveries of water to the State-
line if the Offset Account does not exist, which shall be deter-
mined as set out in Appendix A.

4. The H-I Model may be improved by agreement of the
States or pursuant to the Dispute Resolution Procedure con-
tained in Appendix H.

C. Repayment of Shortfalls

1. If there is a Shortfall, Colorado shall make up the

Shortfall in accordance with the provisions of Appendix A.

*[REPORTER’S NOTE: The appendices will be found in the Final Re-
port of the Special Master, available at http:/www.supremecourtus.gov/
SpecMastRpt/SpecMastRpt.html and in Clerk of Court’s case file.]
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2. Colorado shall make up a Shortfall by delivering water
to the Offset Account in John Martin Reservoir to the extent
that space is available. To the extent that space is not ini-
tially available in the Offset Account, Colorado shall make
up the rest of such Shortfall by delivering water to the Offset
Account as space becomes available. The timing, account-
ing, crediting, notice, and other matters related to deliveries
of water to make up a Shortfall shall be accomplished pursu-
ant to Appendix A.

II. Dispute Resolution

The States shall work together informally to the maximum
extent possible to resolve any disagreements regarding im-
plementation of this Decree. Disagreements that cannot be
so resolved shall be submitted to the stipulated Dispute Res-
olution Procedure contained in Appendix H.

II1. Modification of Appendices to the Decree

Appendices A-J may be modified only: (a) by agreement
of the States or (b) pursuant to the Dispute Resolution Pro-
cedure, provided that the Colorado Measurement Rules and
Colorado Use Rules may be amended by Colorado to the
extent that Colorado can demonstrate that any such amend-
ments will adequately protect Kansas’ rights under the Com-
pact, and further provided that Appendix E shall not be
modified except that it shall be subject to later determina-
tions of Replacement credits to be applied toward Colorado’s
Compact obligations by the Colorado Division 2 Water Court
and any appeals therefrom, and further subject to the right
of Kansas to seek relief from such Colorado Water Court
determinations under the Court’s original jurisdiction. Dis-
putes arising under this Section III shall be subject to the
Dispute Resolution Procedure.

IV. Retention of Jurisdiction

A. The Court retains jurisdiction for a limited period of
time after the end of the initial ten-year startup period (end-
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ing in 2006) for the purpose of evaluating the sufficiency
of the Colorado Use Rules and their administration and
whether changes to this Decree are needed to ensure Com-
pact compliance. The procedures to be followed are set out
in Appendix B.1, Part VIL

B. The retained jurisdiction provided in Section IV.A of
this Decree shall terminate at the end of 2008, unless, prior
to December 31, 2008, either State has notified the Special
Master that there is a dispute concerning the sufficiency or
administration of the Use Rules that has been submitted to
the Dispute Resolution Procedure. If either State notifies
the Special Master as provided herein, the retained jurisdic-
tion shall continue, and the States, within 60 days from the
conclusion of the Dispute Resolution Procedure, shall re-
quest either further proceedings before the Special Master
or termination of the retained jurisdiction provided for in
Section IV.A of this Decree. The Special Master shall rec-
ommend to the Court such action as he deems appropriate.
The Special Master shall be discharged upon termination of
the retained jurisdiction provided for in Section IV.A of
this Decree.

C. Any of the parties may apply at the foot of this Decree
for its amendment or for further relief. The Court retains
jurisdiction of this suit for the purpose of any order, direc-
tion, or modification of the Decree, or any supplementary
decree, that may at any time be deemed proper in relation
to the subject matter in controversy.

D. No application for relief under the retained jurisdiction
in this Section IV shall be accepted unless the dispute has
first been submitted to the Dispute Resolution Procedure.

V. Definitions

Whenever used in this Judgment and Decree, including
Appendices, terms defined in the Compact shall have the
meaning ascribed to them in the Compact; in addition, the
following terms shall mean:
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Acre-foot: The volume of water required to cover one acre
of land to a depth of one foot, which is equal to 325,851
gallons;

Annual Calculations: The calculation for each year of
depletions and accretions to Usable Stateline Flow using the
H-I Model, as described in Appendix B;

Appendix: One of the Appendices listed in Section VI of
this Decree and included in Volumes IT and III of the Special
Master’s Fifth and Final Report in this case;

Acceptable Sources of Water: As defined in Appendix G;

ARCA: The Arkansas River Compact Administration cre-
ated by Article VIII of the Compact;

Colorado Measurement Rules: Amended Rules Governing
the Measurement of Tributary Ground Water Diversions Lo-
cated in the Arkansas River Basin, revised November 30,
2005, contained in Appendix I.1, as they may be amended
from time to time in accordance with Article III of this
Decree;

Colorado Use Rules: Amended Rules and Regulations
Governing the Diversion and Use of Tributary Ground
Water in the Arkansas River Basin, Colorado, Kan. Exh.
1123, contained in Appendix J.1, as they may be amended
from time to time in accordance with Article III of this
Decree;

Compact: The Arkansas River Compact, 63 Stat. 145
(1949); Kan. Stat. Ann. §82a-520; Colo. Rev. Stat.
§37-69-101;

Dispute Resolution Procedure: As set out in Appendix H;

Groundwater Pumping: Pumping of water from wells
(other than the Wiley/Sapp Wells) in excess of 50 gallons per
minute, from the alluvial and surficial aquifers along the
mainstem of the Arkansas River between Pueblo, Colorado,
and the Stateline within the domain of the H-I Model de-
scribed in Appendix C.1;

H-I Model: The Hydrologic-Institutional Model as de-
scribed and documented in Appendix C.1;
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John Martin Reservoir: The reservoir constructed and op-
erated by the United States Army Corps of Engineers on
the mainstem of the Arkansas River approximately 58 miles
upstream from the Stateline, as referred to in the Compact;

Offset Account: The storage account established in John
Martin Reservoir and operated in accordance with the
ARCA Resolution Concerning an Offset Account in John
Martin Reservoir for Colorado Pumping, dated March 17,
1997, as amended twice on March 30, 1998, and contained in
Appendix L, as the same may be further amended by the
ARCA;

Replacement: Delivery of water from Acceptable Sources
of Water to prevent depletions caused by Groundwater
Pumping;

Shortfall: A net depletion to Usable Stateline Flow based
on the results of the H-I Model over a ten-year period using
the Compact Compliance Accounting Procedures described
in Appendix A;

Usable Stateline Flow: Stateline flow as simulated by the
H-I Model and determined to be usable pursuant to the Dur-
bin usable flow method with the Larson coefficients, as set
out in Appendix C.2; and

Wiley/Sapp Wells: Wells decreed as alternate points of
diversion for precompact surface water rights in Colorado
by the District Court, Water Div. 2, State of Colorado, Case
Nos. 82CW115 (W-4496), 82CW125 (W-4497), and 89CWS82;
see App. to Third Report of the Special Master 59-61.

CHIEF JUSTICE ROBERTS, with whom JUSTICE SOUTER
joins, concurring.

I join the opinion of the Court in full. I do so only, how-
ever, because the opinion expressly and carefully makes clear
that it in no way infringes this Court’s authority to decide
on its own, in original cases, whether there should be witness
fees and what they should be.
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Our appellate jurisdiction is, under the Constitution, sub-
ject to “such Exceptions, and . . . such Regulations as the
Congress shall make.” Art. III, §2. Our original jurisdic-
tion is not. The Framers presumably “act[ed] intentionally
and purposely in the disparate inclusion or exclusion” of
these terms. INS v. Cardoza-Fonseca, 480 U. S. 421, 432
(1987) (internal quotation marks omitted).

It is accordingly our responsibility to determine matters
related to our original jurisdiction, including the availability
and amount of witness fees. For the reasons given by the
Court, I agree that $40 is a reasonable choice for the fees at
issue here. But the choice is ours.
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KNOWLES, WARDEN v. MIRZAYANCE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 07-1315.  Argued January 13, 2009—Decided March 24, 2009

Respondent Mirzayance entered pleas of not guilty and not guilty by rea-
son of insanity (NGI) at his state-court murder trial. During the guilt
phase, he sought to avoid a conviction for first-degree murder and in-
stead obtain a second-degree murder verdict by presenting medical tes-
timony that he was insane at the time of the crime and was, therefore,
incapable of the necessary premeditation or deliberation. The jury nev-
ertheless convicted him of first-degree murder. After the trial's NGI
phase was scheduled, Mirzayance accepted his counsel’s recommendation
to abandon the insanity plea. Counsel believed that a defense verdict
was unlikely because the jury had just rejected medical testimony simi-
lar to that which would be presented to establish the NGI defense.
Moreover, although counsel had planned to supplement the medical evi-
dence with testimony by Mirzayance’s parents as to their son’s mental
illness, the parents refused to testify at the last moment. Following
his conviction, Mirzayance alleged in state postconviction proceedings
that his attorney’s recommendation to withdraw the NGI plea consti-
tuted ineffective assistance of counsel under Strickland v. Washington,
466 U. S. 668. The trial court denied relief, and the California Court of
Appeal affirmed.

Mirzayance then applied for federal habeas relief, which the District
Court denied. The Ninth Circuit reversed, ordering an evidentiary
hearing on counsel’s recommendation to withdraw the NGI plea. Dur-
ing the hearing, the Magistrate Judge made extensive factfindings, in-
cluding, inter alia, that the NGI phase medical evidence essentially
would have duplicated the evidence the jury rejected in the guilt phase;
that counsel doubted the likelihood of prevailing on the NGI claim be-
cause the jury’s finding of first-degree murder as a practical matter
would cripple Mirzayance’s chances of convincing the jury that he never-
theless was incapable of understanding the nature and quality of his act
and of distinguishing right from wrong; that Mirzayance’s parents were
not simply reluctant, but had effectively refused, to testify; that counsel
had made a carefully reasoned decision not to proceed with the NGI plea
after weighing his options and discussing the matter with experienced
co-counsel; but that counsel’s performance was nevertheless deficient
because Mirzayance had “nothing to lose” by going forward with the
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NGI phase of the trial. The Magistrate Judge also found prejudice and
recommended habeas relief. The District Court accepted the recom-
mendation and granted the writ. The Court of Appeals affirmed, rul-
ing, among other things, that counsel’s performance had been deficient
because Mirzayance’s parents had not refused, but had merely expressed
reluctance to testify, and because competent counsel would have at-
tempted to persuade them to testify, which Mirzayance’s counsel admit-
tedly did not. The court essentially concluded that competent counsel
would have pursued the insanity defense because counsel had nothing
to lose by putting on the only defense available. In addition, the court
found prejudice because, in the court’s view, there was a reasonable
probability the jury would have found Mirzayance insane had counsel
pursued the NGI phase. The Ninth Circuit concluded that federal ha-
beas relief was authorized under 28 U. S. C. §2254(d)(1) because the Cal-
ifornia Court of Appeal had “unreasonabl[y] appli[ed] clearly established
Federal law.”

Held: Whether the state-court decision is reviewed under §2254(d)(1)’s
standard or de novo, Mirzayance has failed to establish that his counsel’s
performance was ineffective. Pp. 121-128.

(a) The State Court of Appeal’s denial of Mirzayance’s ineffective-
assistance claim did not violate clearly established federal law. The
Ninth Circuit reached a contrary result based largely on its application
of an improper review standard—it blamed counsel for abandoning the
NGI claim because there was “nothing to lose” by pursuing it. But it
is not “an unreasonable application of” “clearly established Federal law”
for a state court to decline to apply a specific legal rule that has not
been squarely established by this Court. See, e. g., Wright v. Van Pat-
ten, 552 U. S. 120, 123. Absent anything akin to the “nothing to lose”
standard in this Court’s precedent, habeas relief could have been
granted under §2254(d)(1) only if the state-court decision in this case
had unreasonably applied Strickland’s more general standard for
ineffective-assistance claims, whereby a defendant must show both de-
ficient performance by counsel and prejudice, 466 U. S., at 687. The
question “is not whether a federal court believes the state court’s deter-
mination” under Strickland “was incorrect but whether [it] was unrea-
sonable—a substantially higher threshold.” Schriro v. Landrigan, 550
U. S. 465, 473.  And, because Strickland’s is a general standard, a state
court has even more latitude to reasonably determine that a defendant
has not satisfied that standard. Under the doubly deferential judi-
cial review that applies to a Strickland claim evaluated under the
§2254(d)(1) standard, Mirzayance’s ineffective-assistance claim fails. It
was not unreasonable for the state court to conclude that counsel’s per-
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formance was not deficient when he counseled Mirzayance to abandon a
claim that stood almost no chance of success. Pp. 121-123.

(b) Even if Mirzayance’s ineffective-assistance claim were eligible for
de novo review, it would still fail because he has not shown ineffective
assistance at all. Mirzayance can establish neither the deficient per-
formance nor the prejudice required by Strickland. As to perform-
ance, he has not shown “that counsel’s representation fell below an
objective standard of reasonableness.” 466 U. S., at 687-688. Rather,
counsel merely recommended the withdrawal of what he reasonably be-
lieved was a claim doomed because similar medical testimony had al-
ready been rejected and the parents’ testimony, which he believed to
be his strongest evidence, would not be available. The Ninth Circuit’s
position that competent counsel might have persuaded the reluctant par-
ents to testify is in tension with the Magistrate Judge’s contrary find-
ings and applies a more demanding standard than Strickland prescribes.
The failure to show ineffective assistance is also confirmed by the Magis-
trate Judge’s finding that counsel’s decision was essentially an informed
one “made after thorough investigation of law and facts relevant to plau-
sible options,” and was therefore “virtually unchallengeable.” Id., at
690. The Ninth Circuit’s insistence that counsel was required to assert
the only defense available, even one almost certain to lose, is not sup-
ported by any “prevailing professional norms” of which the Court is
aware. See id., at 688. Nor has Mirzayance demonstrated that he suf-
fered prejudice, which requires a showing of “a reasonable probability
that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” See id., at 694. In fact, it was highly
improbable that the jury, having just rejected testimony about Mirzay-
ance’s mental condition in the guilt phase, would have reached a differ-
ent result based on similar evidence at the NGI phase. Pp. 123-128.

Reversed and remanded.

THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and STEVENS, KENNEDY, BREYER, and ALITO, JJ., joined, and in which
SCALIA, SOUTER, and GINSBURG, JJ., joined all but Part II.

Steven E. Mercer, Deputy Attorney General of California,
argued the cause for petitioner. With him on the briefs
were Edmund G. Brown, Jr., Attorney General, Dane R.
Gillette, Chief Assistant Attorney General, Pamela C.
Hamanaka, Senior Assistant Attorney General, Donald E.
de Nicola, Deputy State Solicitor General, and Kristofer Jor-
stad, Deputy Attorney General.
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JUSTICE THOMAS delivered the opinion of the Court.f

A federal court may grant a habeas corpus application
arising from a state-court adjudication on the merits if the
state court’s decision “was contrary to, or involved an un-
reasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States.”
28 U. S. C. §2254(d)(1). In this case, respondent Alexandre
Mirzayance claimed ineffective assistance of counsel because
his attorney recommended withdrawing his insanity defense.
The California courts rejected this claim on state postconvic-
tion review. We must decide whether this decision was con-
trary to or an unreasonable application of clearly established
federal law. We hold that it was not. Whether reviewed
under the standard of review set forth in §2254(d)(1) or de
novo, Mirzayance failed to establish that his counsel’s per-
formance was ineffective, see Strickland v. Washington, 466
U. S. 668 (1984).

I

Mirzayance confessed that he stabbed his 19-year-old
cousin nine times with a hunting knife and then shot her four
times. At trial, he entered pleas of not guilty and not guilty
by reason of insanity (NGI). Under California law, when
both of these pleas are entered, the court must hold a bifur-
cated trial, with guilt determined during the first phase and
the viability of the defendant’s NGI plea during the second.
Cal. Penal Code Ann. §1026(a) (West Supp. 2008). During
the guilt phase of Mirzayance’s trial, he sought to avoid a
conviction for first-degree murder by obtaining a verdict on
the lesser included offense of second-degree murder. To

*Pamela Harris, John H. Blume, and Keir M. Weyble filed a brief for
the National Association of Criminal Defense Lawyers as amicus curiae.

TJUSTICE SCALIA, JUSTICE SOUTER, and JUSTICE GINSBURG join all but
Part II of this opinion.
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that end, he presented medical testimony that he was insane
at the time of the crime and was, therefore, incapable of the
premeditation or deliberation necessary for a first-degree
murder conviction. The jury nevertheless convicted Mir-
zayance of first-degree murder.

The trial judge set the NGI phase to begin the day after
the conviction was entered but, on the advice of counsel, Mir-
zayance abandoned his NGI plea before it commenced. He
would have borne the burden of proving his insanity during
the NGI phase to the same jury that had just convicted him
of first-degree murder. Counsel had planned to meet that
burden by presenting medical testimony similar to that pre-
sented in the guilt phase, including evidence that Mirzayance
was insane and incapable of premeditating or deliberating.
Because the jury rejected similar evidence at the guilt phase
(wWhere the State bore the burden of proof), counsel believed
a defense verdict at the NGI phase (where the burden was
on the defendant) was unlikely. He planned, though, to have
Mirzayance’s parents testify and thus provide an emotional
account of Mirzayance’s struggles with mental illness to sup-
plement the medical evidence of insanity. But on the morn-
ing that the NGI phase was set to begin, Mirzayance’s par-
ents refused to testify. After consulting with co-counsel,
counsel advised Mirzayance that he should withdraw the
NGI plea. Mirzayance accepted the advice.

After he was sentenced, Mirzayance challenged his convie-
tion in state postconviction proceedings. Among other alle-
gations, he claimed that counsel’s recommendation to with-
draw the NGI plea constituted ineffective assistance of
counsel under Strickland. The California trial court denied
the petition, and the California Court of Appeal affirmed
without offering any reason for its rejection of this par-
ticular ineffective-assistance claim. People v. Mirzayance,
Nos. B116856, B124764 (Mar. 31, 1999), App. to Pet. for Cert.
165-167, 200-201 (hereinafter App.). Mirzayance then filed
an application for federal habeas relief under 28 U.S. C.
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§ 2254, which the District Court denied without an eviden-
tiary hearing. The Court of Appeals reversed the District
Court and ordered an evidentiary hearing on counsel’s rec-
ommendation to withdraw the NGI plea. Mirzayance v.
Hickman, 66 Fed. Appx. 676, 679-681 (CA9 2003). During
that evidentiary hearing, a Magistrate Judge made factual
findings that the District Court later adopted. Post-
Remand Report and Recommendation of United States Mag-
istrate Judge in No. CV 00-01388 DT (RZ) (CD Cal.), App.
38, 68; Mirzayance v. Knowles, No. CV 00-1388 DT (RZ) (CD
Cal., Nov. 15, 2004), id., at 35-36.

According to the Magistrate Judge, counsel’s strategy for
the two-part trial was to seek a second-degree murder ver-
dict in the first stage and to seek an NGI verdict in the sec-
ond stage. This strategy faltered when the jury instead
convicted Mirzayance of first-degree murder. In the circum-
stances of this case, the medical evidence that Mirzayance
planned to adduce at the NGI phase essentially would have
duplicated evidence that the jury had necessarily rejected in
the guilt phase. First-degree murder in California includes
any Killing that is “willful, deliberate, and premeditated.”
Cal. Penal Code Ann. §189 (West 1999). To prove NGI, a
defendant must show that he was incapable of knowing or
understanding the nature of his act or of distinguishing right
from wrong at the time of the offense. See People v. Law-
ley, 27 Cal. 4th 102, 170, 38 P. 3d 461, 508 (2002). Highlight-
ing this potential contradiction, the trial judge instructed the
jury during the guilt phase that “[t]he word ‘deliberate,”” as
required for a first-degree murder conviction, “means formed
or arrived at or determined upon as a result of careful
thought and weighing of considerations for and against the
proposed course of action.” App. 48-49 (some internal quo-
tation marks omitted).

When the jury found Mirzayance guilty of first-degree
murder, counsel doubted the likelihood of prevailing on the
NGI claim. According to the Magistrate Judge:
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“The defense suspected that a jury’s finding, beyond a
reasonable doubt, that [Mirzayance] had ‘deliberated’
and ‘premeditated’ his Killing of [the victim] as a practi-
cal matter would cripple [Mirzayance’s] chances of con-
vincing the jury later, during the sanity phase, that
[Mirzayance] nevertheless ‘was incapable of knowing or
understanding the nature and quality of his . . . act and
of distinguishing right from wrong at the time of the
commission of the offense,” Cal. Penal Code §25(b) . . ..

“Any remaining chance of securing an NGI verdict . . .
now depended (in [counsel’s] view) on presenting some
‘emotional [im]pact’ testimony by [Mirzayance’s] parents,
which [counsel] had viewed as key even if the defense
had secured a second-degree murder verdict at the guilt
phase.” Id., at 50-51 (emphasis in original; capitaliza-
tion omitted).

But, as the Magistrate Judge found, on the morning that
the NGI phase was set to begin, Mirzayance’s parents effec-
tively refused to testify:

“[TThe parents at least expressed clear reluctance to tes-
tify, which, in context, conveyed the same sense as a
refusal.” Id., at 72 (emphasis in original).

Although the parties disputed this point, the parents’ later
actions supported the Magistrate Judge’s finding that the
parents’ reluctance to testify amounted to refusal:

“Corroborating the Court’s finding that [Mirzayance’s]
parents indicated a strong disinclination to testify at the
NGI phase are the facts that (1) they did not testify
later at his sentencing hearing, and (2) the reason for
their choosing not to do so . . . is that . . . [it] would have
been ‘too emotional’ for them. . . . If weeks after the
guilty verdict and the withdrawal of their son’s NGI
plea, [Mirzayance’s] parents’ emotions still prevented
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them from testifying at the sentencing hearing, then
surely those emotional obstacles to their testifying in
the NGI phase would have been at least as potent, and
probably more so.” Id., at 73 (emphasis in original).

The Magistrate Judge found that counsel made a carefully
reasoned decision not to go forward with the NGI plea:

“[Counsel] carefully weighed his options before making
his decision final; he did not make it rashly. . . . [Coun-
sel’s] strategy at the NGI phase . . . depended entirely
on the heartfelt participation of [Mirzayance’s] parents
as witnesses. . . . Moreover, [counsel] knew that, al-
though he had experts lined up to testify, their testi-
mony had significant weaknesses. . . . [Counsel’s] NGI-
phase strategy became impossible to attempt once
[Mirzayance’s] parents . . . expressed . .. their reluctance
to [testify] . ... All [counsel] was left with were four
experts, all of whom reached a conclusion—that [Mirzay-
ance] did not premeditate and deliberate his crime—that
the same jury about to hear the NGI evidence already
had rejected under a beyond-a-reasonable-doubt stand-
ard of proof. The experts were subject to other im-
peachment as well. . . . [Counsel] discussed the situation
with his experienced co-counsel . . . who concurred in
[counsel’s] proposal that he recommend to [Mirzayance]
the withdrawal of the NGI plea.” Id., at 69-71.

Based on these factual findings, the Magistrate Judge stated
that, in his view, counsel’s performance was not deficient.
Despite this determination, the Magistrate Judge con-
cluded that the court was bound by the Court of Appeals’
remand order to determine only whether “‘there were tacti-
cal reasons for abandoning the insanity defense.”” Id., at 98
(quoting Hickman, 66 Fed. Appx., at 680). Even though the
Magistrate Judge thought that counsel was reasonable in
recommending that a very weak claim be dropped, the Mag-
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istrate Judge understood the remand order to mean that
counsel’s performance was deficient if withdrawing the NGI
plea would achieve no tactical advantage. The Magistrate
Judge found that “[Mirzayance] had nothing to lose” by going
forward with the NGI phase of the trial, App. 100, and thus
held, under the remand order, that counsel’s performance
was deficient, ibid. As to prejudice, the Magistrate Judge
concluded the court was similarly bound by the remand order
because the Court of Appeals described the NGI defense as
remaining “‘viable and strong.”” Id., at 98 (quoting Hick-
man, supra, at 681). Accordingly, the Magistrate Judge
found prejudice and recommended granting the writ of ha-
beas corpus. The District Court accepted this recommenda-
tion and granted the writ.

The Court of Appeals affirmed. Mirzayance v. Knowles,
175 Fed. Appx. 142, 143 (CA9 2006). It first stated that the
lower court had misunderstood its remand order, which it
described as requiring an examination of “counsel’s rea-
son for abandoning the insanity defense,” rather than as
mandating that the District Court must find deficient per-
formance if it found counsel had “nothing to lose” by pursu-
ing the insanity defense. Ibid.; App. 98-99. Nonetheless,
the Court of Appeals affirmed the finding of deficient per-
formance. According to the court, Mirzayance’s “parents
did not refuse, but merely expressed reluctance to testify.”
Knowles, 175 Fed. Appx., at 144. And because they may
have been willing, “[clompetent counsel would have at-
tempted to persuade them to testify, which counsel here ad-
mits he did not.” Ibid.! The Court of Appeals also “dis-

1 At best, the Court of Appeals’ characterization of counsel’s efforts to
persuade the parents to testify is misleading. According to the Magis-
trate Judge, counsel testified that he did attempt to persuade the parents
to testify but that their response “‘was kind of flat, and I had no influence
over them.”” App. 54 (quoting testimony from evidentiary hearing). In
his efforts to convince the parents to testify, counsel told them that Mir-
zayance “had no chance of securing an NGI verdict without the ‘emotional
quality from nonprofessional witnesses’ that Mr. and Mrs. Mirzayance’s
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agree[d] that counsel’s decision was carefully weighed and
not made rashly.” Ibid.

Furthermore, even though it had suggested that the Dis-
trict Court unnecessarily evaluated counsel’s strategy under
a “nothing to lose” standard, the Court of Appeals affirmed
the District Court in large part because Mirzayance’s “coun-
sel did not make a true tactical choice” based on its view that
counsel had nothing to gain by dropping the NGI defense.
Ibid. The court held that “[rJeasonably effective assistance
would put on the only defense available, especially in a case
such as this where there was significant potential for suc-
cess.” Id., at 145 (internal quotation marks omitted). The
Court of Appeals also found prejudice because, in its view,
“[ilf counsel had pursued the insanity phase of the trial, there
is a reasonable probability . . . that the jury would have found
Mirzayance insane.” Ibid.

We granted the petition for writ of certiorari, vacated the
Court of Appeals’ opinion, and remanded for further consid-
eration in light of Carey v. Musladin, 549 U.S. 70 (2006),
which held that a state court had not “‘unreasonabl[y] ap-
pli[ed] clearly established Federal law’” when it declined to
apply our precedent concerning state-sponsored courtroom
practices to a case involving spectator conduct at trial, id., at
76-77. Knowles v. Mirzayance, 549 U. S. 1199 (2007). On
remand, the Court of Appeals concluded that its decision
was unaffected by Musladin and again affirmed the District
Court’s grant of habeas corpus. App. 4. The Court of Ap-
peals reiterated the same analysis on which it had relied
prior to this Court’s remand, again finding that the Cal-
ifornia court had unreasonably applied clearly established
federal law because defense counsel’s failure to pursue the
insanity defense constituted deficient performance as it
“secured . . . [n]o actual tactical advantage.” Id., at 8. We
granted certiorari, 5564 U. S. 932 (2008).

testimony could provide; and ‘that they were abandoning their son.”” Id.,
at 53-54 (same).
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II

Under the Antiterrorism and Effective Death Penalty Act
of 1996 (AEDPA), 28 U. S. C. §2254(d)(1), a federal court may
not grant a state prisoner’s habeas application unless the rel-
evant state-court decision “was contrary to, or involved an
unreasonable application of, clearly established Federal law,
as determined by the Supreme Court of the United States.”?2
Here, the relevant state-court decision is the California
Court of Appeal’s decision denying state habeas relief.

We conclude that the state court’s decision to deny Mirzay-
ance’s ineffective-assistance-of-counsel claim did not vio-
late clearly established federal law. The Court of Appeals
reached a contrary result based, in large measure, on its ap-
plication of an improper standard of review—it blamed coun-
sel for abandoning the NGI claim because there was nothing

2Before the Court of Appeals, Mirzayance contended that the standard
of review set forth in §2254(d)(1) should not apply to his case. See Brief
for Appellee in No. 04-57102 (CA9), pp. 28-29, 33. Before this Court,
however, Mirzayance contends that the Court of Appeals correctly applied
§2254(d) to his claim. See Brief for Respondent 27, 32. Mirzayance did
question whether the California Court of Appeal’s denial of his claim
should receive as much deference as the “prototypical” state-court adjudi-
cation “involv[ing] both a reasoned, written opinion and an adequate devel-
opment of the factual record in support of the claims.” Id., at 33. Mir-
zayance thus contends that “the usual § 2254(d) deferential approach must
be modified and adapted” in evaluating his claim. Id., at 34. Nonethe-
less, because Mirzayance has not argued that §2254(d) is entirely inappli-
cable to his claim or that the state court failed to reach an adjudication on
the merits, we initially evaluate his claim through the deferential lens of
§2254(d). See United States v. International Business Machines Corp.,
517 U. S. 843, 855, n. 3 (1996) (finding that party abandoned issue by failing
to address it in the party’s brief on the merits); Posters ‘N’ Things, Ltd.
v. United States, 511 U. S. 513, 527 (1994) (same).

In addition, we do not decide whether the Court of Appeals was correct
in finding that an evidentiary hearing on Mirzayance’s claim was required.
See Mirzayance v. Hickman, 66 Fed. Appx. 676, 679-681 (CA9 2003).
Mirzayance’s ineffective-assistance-of-counsel claim fails even under the
facts presented at the evidentiary hearing.
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to lose by pursuing it.®> But this Court has held on numer-
ous occasions that it is not “an unreasonable application of”
“clearly established Federal law” for a state court to decline
to apply a specific legal rule that has not been squarely es-
tablished by this Court. See Wright v. Van Patten, 552
U. S. 120, 123 (2008) (per curiam); Schriro v. Landrigan, 550
U. S. 465, 478 (2007); Musladin, supra, at 76-77. This Court
has never established anything akin to the Court of Appeals’
“nothing to lose” standard for evaluating Strickland claims.
Indeed, Mirzayance himself acknowledges that a “nothing to
lose” rule is “unrecognized by this Court.” Brief for Re-
spondent 28. And the Court of Appeals did not cite any
Supreme Court decision establishing a “nothing to lose”
standard in any of its three opinions in this case. See
App. 3-12; Knowles, 175 Fed. Appx. 142; Hickman, 66 Fed.
Appx. 676.

With no Supreme Court precedent establishing a “nothing
to lose” standard for ineffective-assistance-of-counsel claims,
habeas relief cannot be granted pursuant to §2254(d)(1)
based on such a standard. Instead, such relief may be
granted only if the state-court decision unreasonably applied
the more general standard for ineffective-assistance-of-
counsel claims established by Strickland, in which this Court
held that a defendant must show both deficient performance
by counsel and prejudice in order to prove that he has re-
ceived ineffective assistance of counsel, 466 U.S., at 687.
Indeed, this Court has repeatedly applied that standard to
evaluate ineffective-assistance-of-counsel claims where there

3 Although the Court of Appeals implicitly disavowed the “nothing to
lose” standard applied by the District Court and Magistrate Judge, see
App. 5; Mirzayance v. Knowles, 175 Fed. Appx. 142, 143 (CA9 2006), it
nevertheless concluded that “[nJo actual tactical advantage was to be
gained” by counsel’s withdrawal of the insanity defense, App. 8; Knowles,
supra, at 144. Finding that counsel is deficient by abandoning a defense
where there is nothing to gain from that abandonment is equivalent to
finding that counsel is deficient by declining to pursue a strategy where
there is nothing to lose from pursuit of that strategy.
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is no other Supreme Court precedent directly on point. See,
e.g., Van Patten, supra, at 125 (evaluating claim under
Strickland where no Supreme Court precedent established
that any other standard applied to the “novel factual con-
text” before the Court); Schriro, supra, at 478 (evaluating
claim under general Strickland standard where no Supreme
Court precedent addressed the particular “situation in which
a client interferes with counsel’s efforts to present mitigating
evidence to a sentencing court”).

The question “is not whether a federal court believes the
state court’s determination” under the Strickland stand-
ard “was incorrect but whether that determination was
unreasonable—a substantially higher threshold.” Schriro,
supra, at 473. And, because the Strickland standard is a
general standard, a state court has even more latitude to
reasonably determine that a defendant has not satisfied that
standard. See Yarborough v. Alvarado, 541 U. S. 652, 664
(2004) (“[E]valuating whether a rule application was unrea-
sonable requires considering the rule’s specificity. The more
general the rule, the more leeway courts have in reaching
outcomes in case-by-case determinations”).

Under the doubly deferential judicial review that applies
to a Strickland claim evaluated under the § 2254(d)(1) stand-
ard, see Yarborough v. Gentry, 540 U.S. 1, 5-6 (2003) (per
curiam,), Mirzayance’s ineffective-assistance claim fails. It
was not unreasonable for the state court to conclude that
his defense counsel’s performance was not deficient when he
counseled Mirzayance to abandon a claim that stood almost
no chance of success. As explained more fully below, this
Court has never required defense counsel to pursue every
claim or defense, regardless of its merit, viability, or realistic
chance for success. See also infra, at 127.

II1

Even if Mirzayance’s ineffective-assistance-of-counsel
claim were eligible for de novo review, it would still fail.
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Strickland requires a defendant to establish deficient per-
formance and prejudice. 466 U. S., at 687. Mirzayance can
establish neither.

Mirzayance has not shown “that counsel’s representation
fell below an objective standard of reasonableness.” Id., at
687-688. “The proper measure of attorney performance re-
mains simply reasonableness under prevailing professional
norms.” Id., at 688. “Judicial scrutiny of counsel’s per-
formance must be highly deferential,” and “a court must in-
dulge a strong presumption that counsel’s conduct falls
within the wide range of reasonable professional assistance.”
Id., at 689. “[Sltrategic choices made after thorough inves-
tigation of law and facts relevant to plausible options are
virtually unchallengeable.” Id., at 690.

Here, Mirzayance has not shown that his counsel violated
these standards. Rather, his counsel merely recommended
the withdrawal of what he reasonably believed was a claim
doomed to fail. The jury had already rejected medical testi-
mony about Mirzayance’s mental state in the guilt phase,
during which the State carried its burden of proving guilt
beyond a reasonable doubt. The Magistrate Judge ex-
plained this point:

“All [counsel] was left with were four experts, all of
whom reached a conclusion—that [Mirzayance] did not
premeditate and deliberate his crime—that the same
jury about to hear the NGI evidence already had re-
jected under a beyond-a-reasonable-doubt standard of
proof. The experts were subject to other impeachment
as well.” App. 71.

In fact, the Magistrate Judge found that counsel “convinc-
ingly detailed ways in which [the experts] could have been
impeached, for overlooking or minimizing facts which show-
cased [Mirzayance’s] clearly goal-directed behavior.” Id.,
at 70.
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In the NGI phase, the burden would have switched to Mir-
zayance to prove insanity by a preponderance of the evi-
dence. Mirzayance’s counsel reasonably believed that there
was almost no chance that the same jury would have reached
a different result when considering similar evidence, espe-
cially with Mirzayance bearing the burden of proof. Fur-
thermore, counsel knew he would have had to present this
defense without the benefit of the parents’ testimony, which
he believed to be his strongest evidence. See ibid. (“[ Coun-
sel’s] strategy at the NGI phase had been to appeal to the
jury in one or both of two ways that depended entirely on
the heartfelt participation of [Mirzayance’s] parents as wit-
nesses”). Counsel reasonably concluded that this defense
was almost certain to lose.

The Court of Appeals took the position that the situation
was not quite so dire because the parents “merely expressed
reluctance to testify.” Id., at 7; Knowles, 175 Fed. Appx.,
at 144. It explained that “[c]Jompetent counsel would have
attempted to persuade them to testify.” App. 7; Knowles,
supra, at 144. But that holding is in tension with the Magis-
trate Judge’s findings and applies a more demanding stand-
ard than Strickland prescribes. The Magistrate Judge
noted that the parents “conveyed the same sense as a re-
fusal.” App. 72. Indeed, the Magistrate Judge found that
the parents “did not testify later at [Mirzayance’s] sentencing
hearing” because it “would have been ‘too emotional’ for
them.” Id., at 73 (quoting testimony from evidentiary hear-
ing). Competence does not require an attorney to browbeat
a reluctant witness into testifying, especially when the facts
suggest that no amount of persuasion would have succeeded.
Counsel’s acceptance of the parents’ “conveylance] [of] . .. a
refusal,” id., at 72, does not rise to the high bar for deficient
performance set by Strickland.

Mirzayance’s failure to show ineffective assistance of
counsel is confirmed by the Magistrate Judge’s finding that
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“[counsel] carefully weighed his options before making his
decision final; he did not make it rashly.” App. 69. The
Magistrate Judge explained all of the factors that counsel
considered—many of which are discussed above—and noted
that counsel “discussed the situation with his experienced
co-counsel” before making it. Id., at 71. In making this
finding, the Magistrate Judge identified counsel’s decision as
essentially an informed decision “made after thorough inves-
tigation of law and facts relevant to plausible options.”
Strickland, 466 U. S., at 690. As we stated in Strickland,
such a decision is “virtually unchallengeable.” Ibid.

Without even referring to the Magistrate Judge’s finding,
the Court of Appeals “disagree[d] that counsel’s decision was
carefully weighed and not made rashly.” App. 7; Knowles,
supra, at 144. In its view, “counsel acted on his subjective
feelings of hopelessness without even considering the poten-
tial benefit to be gained in persisting with the plea.” App.
8; Knowles, supra, at 144-145. But courts of appeals may
not set aside a district court’s factual findings unless those
findings are clearly erroneous. Fed. Rule Civ. Proc. 52(a);
Anderson v. Bessemer City, 470 U.S. 564, 573-574 (1985).
Here, the Court of Appeals failed even to mention the
clearly-erroneous standard, let alone apply it, before effec-
tively overturning the lower court’s factual findings related
to counsel’s behavior.

In light of the Magistrate Judge’s factual findings,
the state court’s rejection of Mirzayance’s ineffective-
assistance-of-counsel claim was consistent with Strickland.
The Court of Appeals insisted, however, that “‘[rleasonably
effective assistance’ required here that counsel assert the
only defense available . . . .” App. 8; see also Knowles,
supra, at 145. But we are aware of no “prevailing profes-
sional norms” that prevent counsel from recommending that
a plea be withdrawn when it is almost certain to lose. See
Strickland, supra, at 688. And in this case, counsel did not
give up “the only defense available.” Counsel put on a de-
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fense to first-degree murder during the guilt phase. Coun-
sel also defended his client at the sentencing phase.* The
law does not require counsel to raise every available non-
frivolous defense. See Jones v. Barnes, 463 U. S. 745, 751
(1983); cf. Wiggins v. Smith, 539 U. S. 510, 533 (2003) (ex-
plaining, in case involving similar issue of counsel’s responsi-
bility to present mitigating evidence at sentencing, that
“Strickland does not require counsel to investigate every
conceivable line of mitigating evidence no matter how un-
likely the effort would be to assist the defendant . . . [or even]
to present mitigating evidence at sentencing in every case”).
Counsel also is not required to have a tactical reason—above
and beyond a reasonable appraisal of a claim’s dismal pros-
pects for success—for recommending that a weak claim
be dropped altogether. Mirzayance has thus failed to
demonstrate that his counsel’s performance was deficient.
In addition, Mirzayance has not demonstrated that he suf-
fered prejudice from his counsel’s performance. See Strick-
land, 466 U. S., at 691 (“An error by counsel, even if profes-
sionally unreasonable, does not warrant setting aside the
judgment of a criminal proceeding if the error had no effect
on the judgment”). To establish prejudice, “[t]he defendant
must show that there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding
would have been different. A reasonable probability is a
probability sufficient to undermine confidence in the out-
come.” Id., at 694. To prevail on his ineffective-assistance
claim, Mirzayance must show, therefore, that there is a “rea-
sonable probability” that he would have prevailed on his in-
sanity defense had he pursued it. This Mirzayance cannot

4 Mirzayance has no complaints about the sentencing phase since he re-
ceived the lowest possible sentence for his first-degree murder conviction.
California authorizes three possible sentences for murder: death, life im-
prisonment without parole, and imprisonment for 25 years to life. Cal.
Penal Code Ann. §190(a) (West 1999). Mirzayance was sentenced to 25
years to life plus 4 years for a weapons enhancement.
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do. It was highly improbable that a jury, which had just
rejected testimony about Mirzayance’s mental condition
when the State bore the burden of proof, would have reached
a different result when Mirzayance presented similar evi-
dence at the NGI phase. See supra, at 125.

Iv

Mirzayance has not shown that the state court’s conclusion
that there was no ineffective assistance of counsel “was con-
trary to, or involved an unreasonable application of, clearly
established Federal law” under §2254. In fact, he has not
shown ineffective assistance at all. The judgment of the
Court of Appeals is reversed, and the case is remanded with
instructions to deny the petition.

It is so ordered.
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In exchange for petitioner Puckett’s guilty plea, the Government agreed to
request (1) a three-level reduction in his offense level under the Federal
Sentencing Guidelines on the ground that he had accepted responsibility
for his crimes; and (2) a sentence at the low end of the applicable Guide-
lines range. The District Court accepted the plea, but before Puckett
was sentenced he assisted in another crime. As a result, the Govern-
ment opposed any reduction in Puckett’s offense level, and the District
Court denied the three-level reduction. On appeal, Puckett raised for
the first time the argument that by backing away from its reduction
request, the Government had broken the plea agreement. The Fifth
Circuit found that Puckett had forfeited that claim by failing to raise it
below; applied Federal Rule of Criminal Procedure 52(b)’s plain-error
standard for unpreserved claims of error; and held that, although the
error had occurred and was obvious, Puckett had not satisfied the third
prong of plain-error analysis in that he failed to demonstrate that
his ultimate sentence was affected, especially since the District Judge
had found that acceptance-of-responsibility reductions for defendants
who continued to engage in criminal activity were so rare as “to be
unknown.”

Held: Rule 52(b)’s plain-error test applies to a forfeited claim, like Puck-
ett’s, that the Government failed to meet its obligations under a plea
agreement, and applies in the usual fashion. Pp. 134-143.

(@) In federal criminal cases, Rule 51(b) instructs parties how to pre-
serve claims of error: “by informing the court—when [a] ruling . . . is
made or sought—of the action the party wishes the court to take, or the
party’s objection to the court’s action and the grounds for that objec-
tion.” A party’s failure to preserve a claim ordinarily prevents him
from raising it on appeal, but Rule 52(b) recognizes a limited exception
for plain errors. “Plain-error review” involves four prongs: (1) There
must be an error or defect that the appellant has not affirmatively
waived, United States v. Olano, 507 U. S. 725, 732-733; (2) it must be
clear or obvious, see id., at 734; (3) it must have affected the appellant’s
substantial rights, 1. e., “affected the outcome of the district court pro-
ceedings,” ibid.; and (4) if the three other prongs are satisfied, the court
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of appeals has the discretion to remedy the error if it “‘seriously af-
fect[s] the fairness, integrity or public reputation of judicial proceed-
ings,”” id., at 736. The question here is not whether plain-error review
applies when a defendant fails to preserve a claim that the Government
defaulted on its plea-agreement obligations, but what conceivable reason
exists for disregarding its evident application. The breach undoubtedly
violates the defendant’s rights, but the defendant has the opportunity
to seek vindication of those rights in district court; if he fails to do so,
Rule 52(b) as clearly sets forth the consequences for that forfeiture as
it does for all others. Pp. 134-136.

(b) Neither Puckett’s doctrinal arguments nor the practical considera-
tions that he raises counsel against applying plain-error review in the
present context. The Government’s breach of the plea agreement does
not retroactively cause the defendant’s guilty plea to have been unknow-
ing or involuntary. This Court’s decision in Santobello v. New York,
404 U. S. 257, does not govern, since the question whether an error can
be found harmless is different from the question whether it can be sub-
jected to plain-error review. Puckett is wrong in contending that no
purpose is served by applying plain-error review: There is much to be
gained by inducing the objection to be made at the trial court level,
where (among other things) the error can often be remedied. And not
all plea breaches will satisfy the doctrine’s four prongs. Pp. 136-143.

505 F. 3d 377, affirmed.

SCALIA, J., delivered the opinion of the Court, in which RoBERTS, C. J.,
and KENNEDY, THOMAS, GINSBURG, BREYER, and ALITO, JJ., joined.
SOUTER, J., filed a dissenting opinion, in which STEVENS, J., joined, post,
p. 143.

Lars Robert Isaacson argued the cause for petitioner.
With him on the briefs were Jonathan D. Hacker and Geof-
frey M. Wyatt.

Lisa H. Schertler argued the cause for the United States.
With her on the brief were former Solicitor General Garre,
Acting Assistant Attorney General Friedrich, Deputy Solic-
itor General Dreeben, and Kathleen A. Felton.*

*Kevin P. Martin, Dahlia S. Fetouh, Jodi B. Kalagher, and Barbara
Bergman filed a brief for the National Association of Criminal Defense
Lawyers as amicus curiae.
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JUSTICE SCALIA delivered the opinion of the Court.

The question presented by this case is whether a forfeited
claim that the Government has violated the terms of a plea
agreement is subject to the plain-error standard of review
set forth in Rule 52(b) of the Federal Rules of Criminal
Procedure.

I

In July 2002, James Puckett was indicted by a grand jury
in the Northern District of Texas on one count of armed bank
robbery, 18 U. S. C. §2113(a), (d), and one count of using a
firearm during and in relation to a crime of violence,
§924(c)(1). He negotiated a plea agreement with the Gov-
ernment, which was filed with the District Court on Septem-
ber 3, 2003. As part of that deal, Puckett agreed to plead
guilty to both counts, waive his trial rights, and cooperate
with the Government by being truthful regarding his partici-
pation in criminal activities. App. 51a-53a. In exchange,
the Government agreed to the following two terms:

“8. The government agrees that Puckett has demon-
strated acceptance of responsibility and thereby quali-
fies for a three-level reduction in his offense level.

“9. The government also agrees to request that Puck-
ett’s sentence be placed at the lowest end of the guide-
line level deemed applicable by the Court.” Id., at 54a.

To satisfy the first of these obligations, the Government
filed a motion in the District Court pursuant to § 3E1.1 of the
United States Sentencing Commission’s Guidelines Manual
(Nov. 2003) (USSG). That provision directs sentencing
courts to decrease a defendant’s offense level under the
Guidelines by two levels if he “clearly demonstrates accept-
ance of responsibility for his offense,” and by a third level
“upon motion of the government stating that the defendant
has assisted authorities in the investigation or prosecution
of his own misconduct by timely notifying authorities of his
intention to enter a plea of guilty.” Two weeks later, the
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Distriet Court held a plea colloquy, see Fed. Rule Crim. Proc.
11(b), and accepted Puckett’s plea.

Because of delays due to health problems experienced by
Puckett, sentencing did not take place for almost three years.
In the interim, Puckett assisted another man in a scheme
to defraud the Postal Service, and confessed that assistance
(under questioning) to a probation officer. The officer pre-
pared an addendum to Puckett’s presentence report recom-
mending that he receive no § 3E1.1 reduction for acceptance
of responsibility, on the theory that true acceptance of re-
sponsibility requires termination of criminal conduct. See
USSG §3E1.1, comment., n. 1(b).

When sentencing finally did take place on May 4, 2006,
Puckett’s counsel objected to the addendum, pointing out
that the Government had filed a motion requesting that the
full three-level reduction in offense level be granted. The
District Judge turned to the prosecutor, who responded that
the motion was filed “a long time ago,” App. 79a, before
Puckett had engaged in the additional criminal behavior.
She made clear that the Government opposed any reduction
in Puckett’s offense level for acceptance of responsibility.
The probation officer then added his view that under the
Guidelines, a reduction would be improper.

After hearing these submissions, the District Judge con-
cluded that even assuming he had the discretion to grant
the reduction, he would not do so. “[I]t’s so rare [as] to be
unknown around here where one has committed a crime sub-
sequent to the crime for which they appear before the court
and for them even then to get the three points.” Id., at
80a—-8la. He agreed, however, to follow the recommenda-
tion that the Government made, pursuant to its commitment
in the plea agreement, that Puckett be sentenced at the low
end of the applicable Guidelines range, which turned out to
be 262 months in prison for the armed bank robbery and a
mandatory minimum consecutive term of 84 months for the
firearm crime. Had the District Court granted the three-
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level reduction for acceptance of responsibility, the bottom
of the Guidelines range would have been 188 months for the
robbery; the firearm sentence would not have been affected.

Importantly, at no time during the exchange did Puckett’s
counsel object that the Government was violating its obliga-
tions under the plea agreement by backing away from its
request for the reduction. He never cited the relevant pro-
vision of the plea agreement. And he did not move to with-
draw Puckett’s plea on grounds that the Government had
broken its sentencing promises.

On appeal to the United States Court of Appeals for the
Fifth Circuit, Puckett did argue, inter alia, that the Govern-
ment violated the plea agreement at sentencing. The Gov-
ernment conceded that by objecting to the reduction for ac-
ceptance of responsibility, it had violated the obligation set
forth in paragraph 8 of the agreement, but maintained that
Puckett had forfeited this claim by failing to raise it in the
District Court. The Court of Appeals agreed, and applied
the plain-error standard that Rule 52(b) makes applicable to
unpreserved claims of error. 505 F. 3d 377, 384 (2007). It
held that although error had occurred and was obvious,
Puckett had not satisfied the third prong of the plain-error
analysis by demonstrating that the error affected his sub-
stantial rights, 1. e., caused him prejudice. Id., at 386. Es-
pecially in light of the District Judge’s statement that grant-
ing a reduction when the defendant had continued to engage
in criminal conduct was “so rare [as] to be unknown,” Puck-
ett could not show that the Government’s breach had
affected his ultimate sentence. The Court of Appeals ac-
cordingly affirmed the conviction and sentence. Id., at 388.

We granted certiorari, 5564 U. S. 945 (2008), to consider a
question that has divided the Federal Courts of Appeals:
whether Rule 52(b)’s plain-error test applies to a forfeited
claim, like Puckett’s, that the Government failed to meet its
obligations under a plea agreement. See In re Sealed Case,
356 F. 3d 313, 315-318 (CADC 2004) (discussing conflict
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among the Circuits). Concluding that Rule 52(b) does apply
and in the usual fashion, we now affirm.

II

If a litigant believes that an error has occurred (to his det-
riment) during a federal judicial proceeding, he must object
in order to preserve the issue. If he fails to do so in a timely
manner, his claim for relief from the error is forfeited. “No
procedural principle is more familiar to this Court than that
a . ..right may be forfeited in criminal as well as civil cases
by the failure to make timely assertion of the right before
a tribunal having jurisdiction to determine it.” Yakus v.
United States, 321 U. S. 414, 444 (1944).

If an error is not properly preserved, appellate-court au-
thority to remedy the error (by reversing the judgment, for
example, or ordering a new trial) is strictly circumscribed.
There is good reason for this; “anyone familiar with the work
of courts understands that errors are a constant in the trial
process, that most do not much matter, and that a reflexive
inclination by appellate courts to reverse because of unpre-
served error would be fatal.” United States v. Padilla, 415
F. 3d 211, 224 (CA1 2005) (Boudin, C. J., concurring).

This limitation on appellate-court authority serves to in-
duce the timely raising of claims and objections, which gives
the district court the opportunity to consider and resolve
them. That court is ordinarily in the best position to deter-
mine the relevant facts and adjudicate the dispute. In the
case of an actual or invited procedural error, the district
court can often correct or avoid the mistake so that it cannot
possibly affect the ultimate outcome. And of course the
contemporaneous-objection rule prevents a litigant from
“‘sandbagging’” the court—remaining silent about his ob-
jection and belatedly raising the error only if the case does
not conclude in his favor. Cf. Wainwright v. Sykes, 433 U. S.
72, 89 (1977); see also United States v. Vonn, 535 U. S. 55,
72 (2002).
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In federal criminal cases, Rule 51(b) tells parties how to
preserve claims of error: “by informing the court—when the
court ruling or order is made or sought—of the action the
party wishes the court to take, or the party’s objection to
the court’s action and the grounds for that objection.” Fail-
ure to abide by this contemporaneous-objection rule ordi-
narily precludes the raising on appeal of the unpreserved
claim of trial error. See United States v. Young, 470 U. S.
1, 15, and n. 12 (1985). Rule 52(b), however, recognizes a
limited exception to that preclusion. The Rule provides, in
full: “A plain error that affects substantial rights may be
considered even though it was not brought to the court’s
attention.”

We explained in United States v. Olano, 507 U.S. 725
(1993), that Rule 52(b) review—so-called “plain-error re-
view”—involves four steps, or prongs. First, there must be
an error or defect—some sort of “[d]eviation from a legal
rule”—that has not been intentionally relinquished or aban-
doned, 1. e., affirmatively waived, by the appellant. Id., at
732-733. Second, the legal error must be clear or obvious,
rather than subject to reasonable dispute. See id., at 734.
Third, the error must have affected the appellant’s substan-
tial rights, which in the ordinary case means he must dem-
onstrate that it “affected the outcome of the district court
proceedings.” Ibid. Fourth and finally, if the above three
prongs are satisfied, the court of appeals has the discretion
to remedy the error—discretion which ought to be exercised
only if the error “‘seriously affect[s] the fairness, integrity
or public reputation of judicial proceedings.”” Id., at 736
(quoting United States v. Atkinson, 297 U. S. 157, 160 (1936)).
Meeting all four prongs is difficult, “as it should be.”  United
States v. Dominguez Benitez, 542 U. S. 74, 83, n. 9 (2004).

We have repeatedly cautioned that “[aJny unwarranted ex-
tension” of the authority granted by Rule 52(b) would dis-
turb the careful balance it strikes between judicial efficiency
and the redress of injustice, see Young, supra, at 15; and that
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the creation of an unjustified exception to the Rule would be
“le]ven less appropriate,” Johnson v. United States, 520 U. S.
461, 466 (1997). The real question in this case is not whether
plain-error review applies when a defendant fails to preserve
a claim that the Government defaulted on its plea-agreement
obligations, but rather what conceivable reason exists for
disregarding its evident application. Such a breach is
undoubtedly a violation of the defendant’s rights, see
Santobello v. New York, 404 U. S. 257, 262 (1971), but the
defendant has the opportunity to seek vindication of those
rights in district court; if he fails to do so, Rule 52(b) as
clearly sets forth the consequences for that forfeiture as it
does for all others.
I11

Puckett puts forward several possible reasons why plain-
error review should not apply in the present context. We
understand him to be making effectively four distinct argu-
ments: two doctrinal, two practical. We consider each set
in turn.

A

Puckett’s primary precedent-based argument proceeds as
follows: When the Government breaks a promise that was
made to a defendant in the course of securing a guilty plea,
the knowing and voluntary character of that plea retroac-
tively vanishes, because (as it turns out) the defendant was
not aware of its true consequences. Since guilty pleas must
be knowing and voluntary to be valid, McCarthy v. United
States, 394 U. S. 459, 466 (1969), the guilty plea is thus void,
along with the defendant’s corresponding waiver of his right
to trial. And because, under this Court’s precedents, a
waiver of the right to trial must be made by the defendant
personally, see Taylor v. Illinois, 484 U. S. 400, 417-418, and
n. 24 (1988), no action by counsel alone could resurrect the
voided waiver. Therefore, Puckett concludes, counsel’s fail-
ure timely to object to a Government breach can have no
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effect on the analysis, and the court of appeals must always
correct the error.

This elaborate analysis suffers from at least two defects.
First, there is nothing to support the proposition that the
Government’s breach of a plea agreement retroactively
causes the defendant’s agreement to have been unknowing
or involuntary. Any more than there is anything to support
the proposition that a mere breach of contract retroactively
causes the other party’s promise to have been coerced or
induced by fraud. Although the analogy may not hold in
all respects, plea bargains are essentially contracts. See
Mabry v. Johnson, 467 U. S. 504, 508 (1984). When the con-
sideration for a contract fails—that is, when one of the ex-
changed promises is not kept—we do not say that the volun-
tary bilateral consent to the contract never existed, so that
it is automatically and utterly void; we say that the contract
was broken. See 23 R. Lord, Williston on Contracts §63.1
(4th ed. 2002) (hereinafter Williston). The party injured by
the breach will generally be entitled to some remedy, which
might include the right to rescind the contract entirely, see
26 1d., §68.1 (4th ed. 2003); but that is not the same thing as
saying the contract was never validly concluded.

So too here. When a defendant agrees to a plea bargain,
the Government takes on certain obligations. If those obli-
gations are not met, the defendant is entitled to seek a rem-
edy, which might in some cases be rescission of the agree-
ment, allowing him to take back the consideration he has
furnished, 7. e., to withdraw his plea. But rescission is not
the only possible remedy; in Santobello we allowed for a re-
sentencing at which the Government would fully comply
with the agreement—in effect, specific performance of the
contract. 404 U. S., at 263. In any case, it is entirely clear
that a breach does not cause the guilty plea, when entered,
to have been unknowing or involuntary. It is precisely be-
cause the plea was knowing and voluntary (and hence valid)
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that the Government is obligated to uphold its side of the
bargain.!

Moreover, and perhaps more fundamentally, Puckett’s ar-
gument confuses the concepts of waiver and forfeiture. No-
body contends that Puckett’s counsel has waived—that is,
intentionally relinquished or abandoned, Olano, 507 U. S., at
733—Puckett’s right to seek relief from the Government’s
breach. (If he had, there would be no error at all and plain-
error analysis would add nothing.) The objection is rather
that Puckett forfeited the claim of error through his counsel’s
failure to raise the argument in the District Court. This
Court’s precedents requiring that certain waivers be per-
sonal, knowing, and voluntary are thus simply irrelevant.
Those holdings determine whether error occurred, but say
nothing about the proper standard of review when the claim
of error is not preserved. The question presented by this
case assumes error; only the standard of review is in dispute.

Puckett’s second doctrinal attack rests on our decision in
Santobello. In that case, the State had promised in a plea

1 Puckett points out that in Brady v. United States, 397 U. S. 742 (1970),
we quoted approvingly the Fifth Circuit’s statement that guilty pleas must
stand unless induced by “misrepresentation (including unfulfilled or unful-
fillable promises),” id., at 755 (quoting Shelton v. United States, 246 F. 2d
571, 572, n. 2 (CA5 1957) (en banc); internal quotation marks omitted).
But it is hornbook law that misrepresentation requires an intent at the
time of contracting not to perform. 26 Williston §69.11. It is more dif-
ficult to explain the other precedent relied upon by Puckett—our sugges-
tion in Mabry v. Johnson, 467 U. S. 504, 509 (1984), that “when the prose-
cution breaches its promise with respect to an executed plea agreement,
the defendant pleads guilty on a false premise, and hence his conviction
cannot stand.” That statement, like the one in Brady, was dictum. Its
conclusion that the conviction cannot stand is only sometimes true (if that
is the remedy the court prescribes for the breach). And even when the
conviction is overturned, the reason is not that the guilty plea was un-
knowing or involuntary. We disavow any aspect of the Mabry dictum
that contradicts our holding today.
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deal that it would make no sentencing recommendation, but
the prosecutor (apparently unaware of that commitment)
asked the state trial court to impose the maximum penalty
of one year. Defense counsel immediately objected. 404
U.S., at 259. The trial judge proceeded anyway to impose
the 1-year sentence, reassuring Santobello that the prosecu-
tor’s recommendation did not affect his decision. Id., at
259-260. This Court vacated the conviction and remanded
the case because “the interests of justice” would thus be best
served. Id., at 262.

Puckett maintains that if the “interests of justice” re-
quired a remand in Santobello even though the breach there
was likely harmless, those same interests call for a remand
whenever the Government reneges on a plea bargain, forfeit-
ure or not. We do not agree. Whether an error can be
found harmless is simply a different question from whether
it can be subjected to plain-error review. Santobello (given
that the error in that case was preserved) necessarily ad-
dressed only the former.

B

Doctrine and precedent aside, Puckett argues that practi-
cal considerations counsel against subjecting plea-breach
claims to the rule of plain-error review. Specifically, he con-
tends that no purpose would be served by applying the rule;
and that plea breaches will always satisfy its four prongs,
making its application superfluous. Accepting, arguendo
(and dubitante), that policy concerns can ever authorize a
departure from the Federal Rules, both arguments are
wrong.

Puckett suggests that once the prosecution has broken its
agreement, e. g., by requesting a higher sentence than agreed
upon, it is too late to “unring” the bell even if an objection
is made: The district judge has already heard the request,
and under Santobello it does not matter if he was influenced
by it. So why demand the futile objection?
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For one thing, requiring the objection means the defend-
ant cannot “game” the system, “wait[ing] to see if the sen-
tence later str[ikes] him as satisfactory,” Vonn, 535 U. S., at
73, and then seeking a second bite at the apple by raising
the claim. For another, the breach itself will not always be
conceded.? In such a case, the district court if apprised of
the claim will be in a position to adjudicate the matter in
the first instance, creating a factual record and facilitating
appellate review. Thirdly, some breaches may be curable
upon timely objection—for example, where the prosecution
simply forgot its commitment and is willing to adhere to the
agreement. And finally, if the breach is established but can-
not be cured, the district court can grant an immediate rem-
edy (e.g., withdrawal of the plea or resentencing before a
different judge) and thus avoid the delay and expense of a
full appeal.

Puckett also contends that plain-error review “does no
substantive work” in the context of the Government’s breach
of a plea agreement. Brief for Petitioner 22. He claims
that the third prong, the prejudice prong, has no application,
since plea-breach claims fall within “a special category of for-
feited errors that can be corrected regardless of their effect
on the outcome.” Olano, 507 U. S., at 735.

This Court has several times declined to resolve whether
“structural” errors—those that affect “the framework within
which the trial proceeds,” Arizona v. Fulminante, 499 U. S.
279, 310 (1991)—automatically satisfy the third prong of the
plain-error test. Olano, supra, at 735; Johnson, 520 U. S.,
at 469; United States v. Cotton, 535 U.S. 625, 632 (2002).
Once again we need not answer that question, because

2Indeed, in this case the Government might well have argued that it
was excused from its obligation to assert “demonstrated acceptance of
responsibility” because Puckett’s ongoing criminal conduct hindered per-
formance. See 13 Williston §39.3 (4th ed. 2000). That argument might
have convinced us had it been pressed, but the Government conceded the
breach, and we analyze the case as it comes to us.
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breach of a plea deal is not a “structural” error as we have
used that term. We have never described it as such, see
Johnson, supra, at 468-469, and it shares no common fea-
tures with errors we have held structural. A plea breach
does not “necessarily render a criminal trial fundamentally
unfair or an unreliable vehicle for determining guilt or inno-
cence,” Neder v. United States, 527 U. S. 1,9 (1999) (emphasis
deleted); it does not “defy analysis by ‘harmless-error’ stand-
ards” by affecting the entire adjudicatory framework, Ful-
minante, supra, at 309; and the “difficulty of assessing the
effect of the error,” United States v. Gonzalez-Lopez, 548
U. S. 140, 149, n. 4 (2006), is no greater with respect to plea
breaches at sentencing than with respect to other procedural
errors at sentencing, which are routinely subject to harm-
lessness review, see, e. g., United States v. Teague, 469 F. 3d
205, 209-210 (CA1 2006).

Santobello did hold that automatic reversal is warranted
when objection to the Government’s breach of a plea agree-
ment has been preserved,® but that holding rested not upon
the premise that plea-breach errors are (like “structural” er-
rors) somehow not susceptible, or not amenable, to review
for harmlessness, but rather upon a policy interest in estab-
lishing the trust between defendants and prosecutors that
is necessary to sustain plea bargaining—an “essential” and
“highly desirable” part of the criminal process, 404 U. S., at
261-262. But the rule of contemporaneous objection is
equally essential and desirable, and when the two collide we
see no need to relieve the defendant of his usual burden of
showing prejudice. See Olano, supra, at 734.

The defendant whose plea agreement has been broken by
the Government will not always be able to show prejudice,
either because he obtained the benefits contemplated by the
deal anyway (e. g., the sentence that the prosecutor promised

3We need not confront today the question whether Santobello’s
automatic-reversal rule has survived our recent elaboration of harmless-
error principles in such cases as Fulminante and Neder.
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to request) or because he likely would not have obtained
those benefits in any event (as is seemingly the case here).

On the dissent’s view, a defendant in Puckett’s position has
always suffered an impairment of his “substantial rights”
under Olano’s third prong, because he has been convicted
“in the absence of trial or compliance with the terms of the
plea agreement dispensing with the Government’s obligation
to prove its case.” Post, at 143-144 (opinion of SOUTER, J.).
But that is simply an ipse dixit recasting the conceded
error—breach of the plea agreement—as the effect on sub-
stantial rights. Any trial error can be said to impair sub-
stantial rights if the harm is defined as “being convicted
at a trial tainted with [fill-in-the-blank] error.” Nor does
the fact that there is a “protected liberty interest” at stake
render this case different, see post, at 145. That interest is
always at stake in criminal cases. Eliminating the third
plain-error prong through semantics makes a nullity of
Olano’s instruction that a defendant normally “must make a
specific showing of prejudice” in order to obtain relief, 507
U. S., at 735.

Puckett contends that the fourth prong of plain-error re-
view likewise has no application because every breach of a
plea agreement will constitute a miscarriage of justice.
That is not so. The fourth prong is meant to be applied on
a case-specific and fact-intensive basis. We have empha-
sized that a “per se approach to plain-error review is flawed.”
Young, 470 U. S., at 17, n. 14. It is true enough that when
the Government reneges on a plea deal, the integrity of the

4Because, as we have explained, the breach consists of a wrongful denial
of the rights obtained by the defendant through the plea agreement and
does not automatically invalidate the plea, we agree with the Government
that the question with regard to prejudice is not whether Puckett would
have entered the plea had he known about the future violation. Cf.
United States v. Dominguez Benitez, 542 U. S. 74, 83 (2004). When the
rights acquired by the defendant relate to sentencing, the “‘outcome’” he
must show to have been affected is his sentence.
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system may be called into question, but there may well be
countervailing factors in particular cases. Puckett is again
a good example: Given that he obviously did not cease his
life of crime, receipt of a sentencing reduction for acceptance
of responsibility would have been so ludicrous as itself to
compromise the public reputation of judicial proceedings.
Of course the second prong of plain-error review also will
often have some “bite” in plea-agreement cases. Not all
breaches will be clear or obvious. Plea agreements are not
always models of draftsmanship, so the scope of the Gov-
ernment’s commitments will on occasion be open to doubt.
Moreover, the Government will often have a colorable (albeit
ultimately inadequate) excuse for its nonperformance. See

n. 2, supra.
* *k *

Application of plain-error review in the present context
is consistent with our cases, serves worthy purposes, has
meaningful effects, and is in any event compelled by the
Federal Rules. While we recognize that the Government’s
breach of a plea agreement is a serious matter, “the serious-
ness of the error claimed does not remove consideration of it
from the ambit of the Federal Rules of Criminal Procedure.”
Johmson, 520 U. S., at 466.

The judgment of the Court of Appeals is

Affirmed.

JUSTICE SOUTER, with whom JUSTICE STEVENS joins,
dissenting.

Petitioner’s situation does not excite sympathy, but the
Court’s holding will stand for a rule in circumstances less
peculiar than those here. I disagree with my colleagues
with respect to the interest at stake for a criminal defendant
in a case like this, and I respectfully dissent.

This case turns on whether plain-error review applies to
an unpreserved claim that the Government breached its plea
agreement and on identifying the relevant effect, or substan-



144 PUCKETT ». UNITED STATES

SOUTER, J., dissenting

tial rights implicated, under the third prong of United States
v. Olamno, 507 U. S. 725, 734 (1993). I agree with the major-
ity that plain error is the proper test, but depart from the
Court’s holding that the effect in question is length of incar-
ceration for the offense charged (as to which the error here
probably made no ultimate difference). I would hold that
the relevant effect is conviction in the absence of trial or
compliance with the terms of the plea agreement dispensing
with the Government’s obligation to prove its case.

The first two conditions for recognizing plain error, that
there be error and that it be clear, see id., at 732-734, are
without doubt satisfied here. Before sentencing, a colloquy
in accordance with Federal Rule of Criminal Procedure 11
laid the ground for satisfying the requirement that the error
be obvious, by making a public record of the terms of the
plea agreement between Puckett and the Government.
Both the written agreement and the Government’s represen-
tation to the District Court included the Government’s state-
ment that Puckett qualified for a three-level reduction in his
offense level under the Sentencing Guidelines, because of his
acceptance of responsibility for his offense. See App. b4a
(“The government agrees that Puckett has demonstrated ac-
ceptance of responsibility and thereby qualifies for a three-
level reduction in his offense level”); id., at 68a (“The govern-
ment agrees that Mr. Puckett has demonstrated acceptance
of responsibility and thereby would qualify for a three level
reduction in his offense level”).

Puckett does indeed appear to have satisfied the conditions
on which the Government’s commitment was premised: he
accepted responsibility for committing “his offense[s]” and
“assisted authorities in the investigation or prosecution of
his own misconduct by timely notifying authorities of his in-
tention to enter a plea of guilty.” United States Sentencing
Commission, Guidelines Manual §3E1.1 (Nov. 2003). His
subsequent criminality (during the unusual 3-year break be-
tween his guilty plea and sentencing) was not a failure on
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his part to accept responsibility for his prior crimes (the ben-
efit of which the Government had already received by the
time Puckett pleaded guilty). In any case, the Government
could have insisted on a provision in the plea agreement
allowing it to back out of its commitment if Puckett engaged
in additional eriminal conduct prior to sentencing, and did
not do so. It should therefore be bound by the terms of the
agreement it made, whether or not Puckett was in fact enti-
tled to the reduction. In administering the eriminal law no
less than the civil, parties are routinely bound by agreements
they wish they had not made. This is why the Government
has no choice but to admit that it breached the plea agree-
ment when, at sentencing, it objected to the three-level re-
duction. Despite its contention that the plain-error doctrine
does not save Puckett from his failure to object at the sen-
tencing hearing, the Government does not deny that a deal
is a deal and it does not deny that it broke its word.

The plain-error doctrine will not, however, avail Puckett
anything unless the remaining conditions set out in Olano
are satisfied, the third requiring a showing that sentencing
Puckett on a plea given in return for an unfulfilled promise
by the Government violated his substantial rights. See 507
U.S., at 734. The majority understands the effect in ques-
tion to be length of incarceration. See ante, at 142, n. 4
(“When the rights acquired by the defendant relate to sen-
tencing, the ‘“outcome”’ he must show to have been affected
is his sentence”). Since Puckett can hardly show that a
court apprised of his subsequent criminality would have
given him the three-level reduction even in the absence of
the Government’s breach, in the majority’s view he cannot
satisfy the “substantial rights” criterion and so fails to qual-
ify for correction of the admitted clear error.

I, on the contrary, would identify the effect on substantial
rights as the criminal conviction itself, regardless of length
of incarceration. My reason is simply that under the Consti-
tution the protected liberty interest in freedom from crimi-
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nal taint, subject to the Fifth Amendment’s due process
guarantee of fundamental fairness, is properly understood to
require a trial or plea agreement honored by the Govern-
ment before the stigma of a conviction can be imposed.
That protection does not vanish if a convicted defendant
turns out to get a light sentence. It is the trial leading to
possible conviction, not the sentencing hearing alone, that is
the focus of this guarantee, and it is the possibility of crimi-
nal conviction itself, without more, that calls for due process
protection. In a legal system constituted this way, it is hard
to imagine anything less fair than branding someone a crimi-
nal not because he was tried and convicted, but because he
entered a plea of guilty induced by an agreement the Gov-
ernment refuses to honor.

Agreements must therefore be kept by the Government as
well as by the individual, and if the plain-error doctrine can
ever rescue a defendant from the consequence of forfeiting
rights by inattention, it should be used when the Govern-
ment has induced an admission of criminality by making an
agreement that it deliberately breaks after the defendant has
satisfied his end of the bargain. Redressing such fundamen-
tally unfair behavior by the Government, whether by vacat-
ing the plea or enforcing the plea agreement, see Santobello
v. New York, 404 U. S. 257, 263 (1971), is worth the undoubted
risk of allowing a defendant to game the system and the
additional administrative burdens, see ante, at 134, 140. If
the Judiciary is worried about gamesmanship and extra pro-
ceedings, all it needs to do is to minimize their likelihood by
making it plain that it will require the Government to keep
its word or seek rescission of the plea agreement if it has
cause to do so. Thus, I would find that a defendant’s sub-
stantial rights have been violated whenever the Government
breaches a plea agreement, unless the defendant got just
what he bargained for anyway from the sentencing court.

What I have said about the third Olano criterion deter-
mines my treatment of the fourth, addressing whether leav-
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ing the error uncorrected “may be said . . . ‘seriously [to]
affect the fairness, integrity or public reputation of judicial
proceedings.”” 507 U.S., at 744 (STEVENS, J., dissenting)
(quoting United States v. Atkinson, 297 U. S. 157, 160 (1936)).
If T am right that in this case the protected interest is in the
guarantee that no one is liable to spend a day behind bars as
a convict without a trial or his own agreement, then the fair-
ness and integrity of the Judicial Branch suffer when a court
imprisons a defendant after he pleaded guilty in reliance on
a plea agreement, only to have the Government repudiate
the obligation it agreed upon. That is precisely what hap-
pened here, yet the Judiciary denies relief under an appellate
procedure for correcting patent error. Judicial repute does
not escape without damage in the eyes of anyone who sees
beyond the oddity of this case.

Puckett is entitled to relief because he and every other
defendant who may make an agreement with the Govern-
ment are entitled to take the Government at its word.
Puckett insists that the Government keep its word, and if
we are going to have a plain-error doctrine at all, the Judi-
ciary has no excuse for closing this generally available ave-
nue of redress to Puckett or to any other criminal defendant
standing in his shoes.
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CERTIORARI TO THE SUPREME COURT OF ILLINOIS
No. 07-9995. Argued February 23, 2009—Decided March 31, 2009

During jury selection in petitioner Rivera’s state-court first-degree mur-
der trial, his counsel sought to use a peremptory challenge to excuse
venire member Deloris Gomez. Rivera had already exercised two
peremptory challenges against women, one of whom was African-
American. It is conceded that there was no basis to challenge Gomez
for cause. She met the requirements for jury service, and Rivera does
not contend that she was biased against him. The trial court rejected
the peremptory challenge out of concern that it was discriminatory.
Under Batson v. Kentucky, 476 U.S. 79, and later decisions applying
Batson, parties are constitutionally prohibited from exercising peremp-
tory challenges to exclude jurors based on race, ethnicity, or sex. At
trial, the jury, with Gomez as its foreperson, found Rivera guilty of
first-degree murder. The Illinois Supreme Court subsequently af-
firmed the conviction, holding that the peremptory challenge should
have been allowed, but rejecting Rivera’s argument that the improper
seating of Gomez was a reversible error. Observing that the Constitu-
tion does not mandate peremptory challenges and that they are not nec-
essary for a fair trial, the court held that the denial of Rivera’s peremp-
tory challenge was not a structural error requiring automatic reversal.
Nor, the court found, was the error harmless beyond a reasonable doubt.
The court added that it did not need to decide whether the trial court’s
denial was “an error of constitutional dimension” in the circumstances
of Rivera’s case, a comment that appears to be related to Rivera’s argu-
ments that, even absent a freestanding constitutional entitlement to pe-
remptory challenges, the inclusion of Gomez on his jury violated the
Fourteenth Amendment’s Due Process Clause.

Held: Provided that all jurors seated in a criminal case are qualified and
unbiased, the Due Process Clause does not require automatic reversal
of a conviction because of the trial court’s good-faith error in denying
the defendant’s peremptory challenge to a juror. Pp. 156-162.

(@) Rivera maintains that due process requires reversal whenever a
criminal defendant’s peremptory challenge is erroneously denied. He
asserts that a trial court that fails to dismiss a lawfully challenged juror
commits structural error because the jury becomes an illegally consti-
tuted tribunal, whose verdict is per se invalid; that this is true even if
the Constitution does not mandate peremptory challenges, since crimi-
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nal defendants have a constitutionally protected liberty interest in their
state-provided peremptory challenge rights; that the issue is not amena-
ble to harmless-error analysis, as it is impossible to ascertain how a
properly constituted jury would have decided his case; and that auto-
matic reversal therefore must be the rule as a matter of federal law.
Rivera’s arguments do not withstand scrutiny. If a defendant is tried
before a qualified jury composed of individuals not challengeable for
cause, the loss of a peremptory challenge due to a state court’s good-
faith error is not a matter of federal constitutional concern. Rather, it
is a matter for the State to address under its own laws. There is no
freestanding constitutional right to peremptory challenges. See, e. g,
United States v. Martinez-Salazar, 528 U.S. 304, 311. They are “a
creature of statute,” Ross v. Oklahoma, 487 U. S. 81, 89, which a State
may decline to offer at all, Georgia v. McCollum, 505 U. S. 42, 57. Thus,
the mistaken denial of a state-provided peremptory challenge does not,
without more, violate the Federal Constitution. See, e.g., Engle v.
Isaac, 456 U. S. 107, 121, n. 21. The Due Process Clause safeguards not
the meticulous observance of state procedural prescriptions, but “the
fundamental elements of fairness in a criminal trial.” Spencer v. Texas,
385 U. S. 554, 563-564. Pp. 156-158.

(b) The trial judge’s refusal to excuse Gomez did not deprive Rivera
of his constitutional right to a fair trial before an impartial jury. Ross
is instructive. There, a criminal defendant used a peremptory chal-
lenge to rectify an Oklahoma trial court’s erroneous denial of a for-cause
challenge, leaving him with one fewer peremptory challenge to use at
his discretion. Even though the trial court’s error might “have resulted
in a jury panel different from that which would otherwise have decided
[Ross’s] case,” 487 U. S., at 87, because no member of the jury as finally
composed was removable for cause, there was no violation of his Sixth
Amendment right to an impartial jury or his Fourteenth Amendment
right to due process, id., at 86-91. This Court reached the same conclu-
sion with regard to a federal-court trial in Martinez-Salazar, 528 U. S.,
at 316. Rivera’s efforts to distinguish Ross and Martinez-Salazar
are unavailing. First, although in contrast to Rivera, the Ross and
Martinez-Salazar defendants did not challenge any of the jurors who
were in fact seated, neither Gomez nor any other member of Rivera’s
jury was removable for cause. Thus, like the Ross and Martinez-
Salazar juries, Rivera’s jury was impartial for Sixth Amendment pur-
poses. Rivera suggests that due process concerns persist because
Gomez knew he did not want her on the panel, but this Court rejects
the notion that a juror is constitutionally disqualified whenever she is
aware of a challenge. Second, it is not constitutionally significant that,
in contrast to Ross and Martinez-Salazar, the seating of Gomez over
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Rivera’s peremptory challenge was at odds with state law. Errors of
state law do not automatically become violations of due process. As in
Ross and Martinez-Salazar, there is no suggestion here that the trial
judge repeatedly or deliberately misapplied the law or acted in an arbi-
trary or irrational manner. Rather, his conduct reflected a good-faith
effort to enforce Batson’s antidiscrimination requirements. To hold
that a one-time, good-faith misapplication of Batson violates due process
would likely discourage trial courts and prosecutors from policing a
defendant’s discriminatory use of peremptory challenges. The Four-
teenth Amendment does not compel such a tradeoff. Pp. 158-160.

(c) Rivera errs in insisting that, even without a constitutional viola-
tion, the deprivation of a state-provided peremptory challenge requires
reversal as a matter of federal law. He relies on a suggestion in Swain
v. Alabama, 380 U. S. 202, 219, that “[t]he denial or impairment of the
right [to exercise peremptory challenges] is reversible error without a
showing of prejudice.” This statement was disavowed in Martinez-
Salazar, see 528 U. 8., at 317, n. 4. Typically, an error is designated as
“structural,” therefore “requir[ing] automatic reversal,” only when “the
error ‘necessarily render[s] a criminal trial fundamentally unfair or an
unreliable vehicle for determining guilt or innocence.”” Washington v.
Recuenco, 548 U.S. 212, 218-219. The mistaken denial of a state-
provided peremptory challenge does not, in the circumstances here, con-
stitute such an error. The automatic reversal precedents Rivera cites
are inapposite. One set of cases involves constitutional errors con-
cerning the qualification of the jury or judge. See, e.g., Batson, 476
U. S., at 86, 87. A second set of cases involves circumstances in which
federal judges or tribunals lacked statutory authority to adjudicate the
controversy, resulting in a judgment invalid as a matter of federal law.
See, e. g., Nguyen v. United States, 539 U. S. 69. Nothing in those deci-
sions suggests that federal law renders state-court judgments void
whenever there is a state-law defect in a tribunal’s composition. Ab-
sent a federal constitutional violation, States are free to decide, as a
matter of state law, that a trial court’s mistaken denial of a peremptory
challenge is reversible error per se or, as the Illinois Supreme Court
implicitly held here, that the improper seating of a competent and unbi-
ased juror could rank as a harmless error under state law. Pp. 160-162.

227 111. 2d 1, 879 N. E. 2d 876, affirmed.

GINSBURG, J., delivered the opinion for a unanimous Court.

James K. Leven argued the cause for petitioner. With
him on the briefs were Sarah O’Rourke Schrup, Robert N.
Hochman, and Jeffrey T. Green.
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Michael A. Scodro, Solicitor General of Illinois, argued
the cause for respondent. With him on the brief were Lisa
Madigan, Attorney General, Jane Elinor Notz, Deputy So-
licitor General, Michael M. Glick and Karl R. Triebel, As-
sistant Attorneys General, Alan J. Spellberg, and Judy L.
DeAngelis.

Matthew D. Roberts argued the cause for the United
States as amicus curiae urging affirmance. With him on
the brief were Acting Solicitor General Kneedler, Acting
Assistant Attorney General Glavin, Deputy Solicitor Gen-
eral Dreeben, and Deborah Watson.*

JUSTICE GINSBURG delivered the opinion of the Court.

This case concerns the consequences of a state trial court’s
erroneous denial of a defendant’s peremptory challenge to
the seating of a juror in a criminal case. If all seated jurors

*Briefs of amici curiae urging affirmance were filed for the State of
Florida et al. by Bill McCollum, Attorney General of Florida, Scott D.
Makar, Solicitor General, and Courtney Brewer and Craig D. Feiser, Dep-
uty Solicitors General, by Richard S. Gebelein, Chief Deputy Attorney
General of Delaware, and by the Attorneys General for their respective
States as follows: Troy King of Alabama, Terry Goddard of Arizona, John
W. Suthers of Colorado, Mark J. Bennett of Hawaii, Lawrence G. Wasden
of Idaho, Gregory F. Zoeller of Indiana, Tom Miller of Towa, Steve Six of
Kansas, Douglas F. Gansler of Maryland, Michael A. Cox of Michigan,
Chris Koster of Missouri, Steve Bullock of Montana, Kelly A. Ayotte of
New Hampshire, Anne Milgram of New Jersey, Gary K. King of New
Mexico, Roy Cooper of North Carolina, Richard Cordray of Ohio, W. A.
Drew Edmondson of Oklahoma, John R. Kroger of Oregon, Thomas W.
Corbett, Jr., of Pennsylvania, Henry D. McMaster of South Carolina, Law-
rence E. Long of South Dakota, Robert E. Cooper, Jr., of Tennessee, Greg
Abbott of Texas, Mark L. Shurtleff of Utah, William Sorrell of Vermont,
Robert M. McKenna of Washington, and J. B. Van Hollen of Wisconsin,
for Wayne County, Michigan, by Kym L. Worthy and Timothy A. Baugh-
man; for the Criminal Justice Legal Foundation by Kent S. Scheidegger;
and for the National District Attorneys Association by Linda T. Coberly
and Gene C. Schaerr.

Abigail K. Hemani, Kevin P. Martin, and Barbara Bergman filed a
brief for the National Association of Criminal Defense Lawyers as ami-
cus curiae.
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are qualified and unbiased, does the Due Process Clause of
the Fourteenth Amendment nonetheless require automatic
reversal of the defendant’s conviction?

Following a jury trial in an Illinois state court, defendant-
petitioner Michael Rivera was convicted of first-degree mur-
der and sentenced to a prison term of 85 years. On appeal,
Rivera challenged the trial court’s rejection of his peremp-
tory challenge to venire member Deloris Gomez. Gomez sat
on Rivera’s jury and indeed served as the jury’s foreperson.
It is conceded that there was no basis to challenge Gomez
for cause. She met the requirements for jury service, and
Rivera does not contend that she was in fact biased against
him. The Supreme Court of Illinois held that the peremp-
tory challenge should have been allowed, but further held
that the error was harmless and therefore did not warrant
reversal of Rivera’s conviction. We affirm the judgment of
the Illinois Supreme Court.

The right to exercise peremptory challenges in state court
is determined by state law. This Court has “long recog-
nized” that “peremptory challenges are not of federal consti-
tutional dimension.” United States v. Martinez-Salazar,
528 U. S. 304, 311 (2000). States may withhold peremptory
challenges “altogether without impairing the constitutional
guarantee of an impartial jury and a fair trial.” Georgia v.
McCollum, 505 U. S. 42, 57 (1992). Just as state law controls
the existence and exercise of peremptory challenges, so state
law determines the consequences of an erroneous denial of
such a challenge. Accordingly, we have no cause to disturb
the Illinois Supreme Court’s determination that, in the cir-
cumstances Rivera’s case presents, the trial court’s error did
not warrant reversal of his conviction.

I

Rivera was charged with first-degree murder in the Cir-
cuit Court of Cook County, Illinois. The State alleged that
Rivera, who is Hispanic, shot and killed Marcus Lee, a 16-
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year-old African-American, after mistaking Lee for a mem-
ber of a rival gang.

During jury selection, Rivera’s counsel questioned pro-
spective juror Deloris Gomez, a business office supervisor at
Cook County Hospital’s outpatient orthopedic clinic. App.
32-33. Gomez stated that she sometimes interacted with
patients during the check-in process and acknowledged that
Cook County Hospital treats many gunshot victims. She
maintained, however, that her work experience would not
affect her ability to be impartial. After questioning Gomez,
Rivera’s counsel sought to use a peremptory challenge to ex-
cuse her. Id. at 33. At that point in the jury’s selection,
Rivera had already used three peremptory challenges. Two
of the three were exercised against women; one of the two
women thus eliminated was African-American. Illinois law
affords each side seven peremptory challenges. See Ill. Sup.
Ct. Rule 434(d) (West 2006).

Rather than dismissing Gomez, the trial judge called coun-
sel to chambers, where he expressed concern that the de-
fense was discriminating against Gomez. App. 34-36.
Under Batson v. Kentucky, 476 U. S. 79 (1986), and later de-
cisions building upon Batson, parties are constitutionally
prohibited from exercising peremptory challenges to exclude
jurors on the basis of race, ethnicity, or sex. Without speci-
fying the type of discrimination he suspected or the reasons
for his concern, the judge directed Rivera’s counsel to state
his reasons for excusing Gomez. Counsel responded, first,
that Gomez saw victims of violent crime on a daily basis.
Counsel next added that he was “pulled in two different
ways” because Gomez had “some kind of Hispanic connection
given her name.” App. 34. At that point, the judge inter-
jected that Gomez “appears to be an African American”—
the second “African American female” the defense had
struck. Id., at 34-35. Dissatisfied with counsel’s proffered
reasons, the judge denied the challenge to Gomez, but agreed
to allow counsel to question Gomez further.
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After asking Gomez additional questions about her work
at the hospital, Rivera’s counsel renewed his challenge.
Counsel observed, outside the jury’s presence, that most of
the jurors already seated were women. Counsel said he
hoped to “get some impact from possibly other men in the
case.” Id., at 39. The court reaffirmed its earlier ruling,
and Gomez was seated on the jury.

Rivera’s case proceeded to trial. The jury, with Gomez as
its foreperson, found Rivera guilty of first-degree murder.
A divided panel of the Appellate Court of Illinois rejected
Rivera’s challenge to the trial judge’s Batson ruling and af-
firmed his conviction. 348 Ill. App. 3d 168, 810 N. E. 2d
129 (2004).

The Supreme Court of Illinois accepted Rivera’s petition
for leave to appeal and remanded for further proceedings.
221 I11. 2d 481, 852 N. E. 2d 771 (2006). A trial judge, the
court held, may raise a Batson issue sua sponte only when
there is a prima facie case of discrimination. Concluding
that the record was insufficient to evaluate the existence of
a prima facie case, the court instructed the trial judge to
articulate the bases for his Batson ruling and, in particular,
to clarify whether the alleged discrimination was on the
basis of race, sex, or both. 221 Ill. 2d, at 515-516, 852 N. E.
2d, at 791.

On remand, the trial judge stated that prima facie evi-
dence of sex discrimination—namely, counsel’s two prior
challenges to women and “the nature of [counsel’s] ques-
tions”—had prompted him to raise the Batson issue. App.
136. Counsel’s stated reasons for challenging Gomez, the
judge reported, convinced him that “there had been a pur-
poseful discrimination against Mrs. Gomez because of her
gender.” Id., at 137.

The case then returned to the Illinois Supreme Court.
Although that court disagreed with the trial judge’s assess-
ment, it affirmed Rivera’s conviction. 227 I1l. 2d 1, 879 N. E.
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2d 876 (2007). The Illinois High Court concluded “that the
record fails to support a prima facie case of discrimination
of any kind.” Id., at 15, 879 N. E. 2d, at 834. Accordingly,
the court determined, the trial judge erred, first in demand-
ing an explanation from Rivera’s counsel, and next, in deny-
ing Rivera’s peremptory challenge of Gomez. Ibid.

Even so, the Illinois Supreme Court rejected Rivera’s ulti-
mate argument that the improper seating of Gomez ranked
as “reversible error without a showing of prejudice.” Id.,
at 16, 879 N. E. 2d, at 885 (quoting Swain v. Alabama, 380
U. S. 202, 219 (1965)). Citing this Court’s guiding decisions,
the Illinois court observed that “the Constitution does not
confer a right to peremptory challenges.” 227 Ill. 2d, at 17,
879 N. E. 2d, at 885 (quoting Batson, 476 U. S., at 91). Al-
though “peremptory challenges are ‘one means of assuring
the selection of a qualified and unbiased jury,’” the court
explained, they are not “indispensable to a fair trial.” 227
Il. 2d, at 16, 879 N. E. 2d, at 885 (quoting Batson, 476
U. S, at 91).

Accordingly, the court held, the denial of Rivera’s peremp-
tory challenge did not qualify as a structural error requiring
automatic reversal. See 227 Ill. 2d, at 19-20, 879 N. E. 2d,
at 887 (citing Washington v. Recuenco, 548 U. S. 212, 218-219
(2006)). The court saw no indication that Rivera had been
“tried before a biased jury, or even one biased juror.” 227
I11. 2d, at 20, 879 N. E. 2d, at 887. In that regard, the court
stressed, Rivera did “not suggest that Gomez was subject to
excusal for cause.” Ibid.

Relying on both federal and state precedents, the court
proceeded to consider whether it was “clear beyond a reason-
able doubt that a rational jury would have found [Rivera]
guilty absent the error.” Id., at 21, 879 N. E. 2d, at 887
(quoting Neder v. United States, 527 U.S. 1, 18 (1999)).
After reviewing the trial record, the court concluded that
Gomez’s presence on the jury did not prejudice Rivera be-



156 RIVERA v. ILLINOIS

Opinion of the Court

cause “any rational trier of fact would have found [Rivera]
guilty of murder on the evidence adduced at trial.” 227 Il
2d, at 26, 879 N. E. 2d, at 890.

Having held the error harmless beyond a reasonable
doubt, the court added that it “need not decide whether the
erroneous denial of a peremptory challenge is an error of
constitutional dimension in these circumstances.” Id., at 27,
879 N. E. 2d, at 891. This comment, it appears, related to
Rivera’s arguments that, even absent a freestanding consti-
tutional entitlement to peremptory challenges, the inclusion
of Gomez on his jury violated his Fourteenth Amendment
right to due process of law.

We granted certiorari, 554 U. S. 945 (2008), to resolve an
apparent conflict among state high courts over whether the
erroneous denial of a peremptory challenge requires auto-
matic reversal of a defendant’s conviction as a matter of fed-
eral law. Compare Angus v. State, 695 N. W. 2d 109, 118
(Minn. 2005) (applying automatic reversal rule); State v.
Vreen, 143 Wash. 2d 923, 927-932, 26 P. 3d 236, 238-240 (2001)
(same), with People v. Bell, 473 Mich. 275, 292-299, 702 N. W.
2d 128, 138-141 (2005) (rejecting automatic reversal rule and
looking to state law to determine the consequences of an
erroneous denial of a peremptory challenge); 227 Ill. 2d, at
15-27, 879 N. E. 2d, at 834-891 (case below). We now affirm
the judgment of the Supreme Court of Illinois.

II

The Due Process Clause of the Fourteenth Amendment,
Rivera maintains, requires reversal whenever a criminal de-
fendant’s peremptory challenge is erroneously denied. Ri-
vera recalls the ancient lineage of the peremptory challenge
and observes that the challenge has long been lauded as a
means to guard against latent bias and to secure “the consti-
tutional end of an impartial jury and a fair trial.” McCol-
lum, 505 U. S., at 57. When a trial court fails to dismiss a
lawfully challenged juror, Rivera asserts, it commits strue-
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tural error: The jury becomes an illegally constituted tribu-
nal, and any verdict it renders is per se invalid. According
to Rivera, this holds true even if the Constitution does
not itself mandate peremptory challenges, because criminal
defendants have a constitutionally protected liberty inter-
est in their state-provided peremptory challenge rights.
Cf. Evitts v. Lucey, 469 U. S. 387, 393 (1985) (although “the
Constitution does not require States to grant appeals as of
right to criminal defendants,” States that provide such ap-
peals “must comport with the demands of the Due Process
and Equal Protection Clauses”).

The improper seating of a juror, Rivera insists, is not ame-
nable to harmless-error analysis because it is impossible to
ascertain how a properly constituted jury—here, one without
juror Gomez—would have decided his case. Thus, he urges,
whatever the constitutional status of peremptory challenges,
automatic reversal must be the rule as a matter of federal
law.

Rivera’s arguments do not withstand scrutiny. If a de-
fendant is tried before a qualified jury composed of individu-
als not challengeable for cause, the loss of a peremptory chal-
lenge due to a state court’s good-faith error is not a matter
of federal constitutional concern. Rather, it is a matter for
the State to address under its own laws.

As Rivera acknowledges, Brief for Petitioner 38, this
Court has consistently held that there is no freestanding
constitutional right to peremptory challenges. See, e.g.,
Martinez-Salazar, 528 U. S., at 311. We have characterized
peremptory challenges as “a creature of statute,” Ross v.
Oklahoma, 487 U. S. 81, 89 (1988), and have made clear that
a State may decline to offer them at all, McCollum, 505 U. S.,
at 57. See also Holland v. Illinois, 493 U. S. 474, 482 (1990)
(dismissing the notion “that the requirement of an ‘impartial
jury’ impliedly compels peremptory challenges”). When
States provide peremptory challenges (as all do in some
form), they confer a benefit “beyond the minimum require-
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ments of fair [jury] selection,” Frazier v. United States, 335
U. S. 497, 506 (1948), and thus retain discretion to design and
implement their own systems, Ross, 487 U. S., at 89.1

Because peremptory challenges are within the States’
province to grant or withhold, the mistaken denial of a
state-provided peremptory challenge does not, without more,
violate the Federal Constitution. “[A] mere error of state
law,” we have noted, “is not a denial of due process.” Engle
v. Isaac, 456 U. S. 107, 121, n. 21 (1982) (internal quotation
marks omitted). See also Estelle v. McGuire, 502 U. S. 62,
67, 72-73 (1991). The Due Process Clause, our decisions in-
struct, safeguards not the meticulous observance of state
procedural prescriptions, but “the fundamental elements of
fairness in a criminal trial.” Spencer v. Texas, 385 U. S. 554,
563-564 (1967).

The trial judge’s refusal to excuse juror Gomez did not
deprive Rivera of his constitutional right to a fair trial before
an impartial jury. Our decision in Ross is instructive.
Ross, a criminal defendant in Oklahoma, used a peremptory
challenge to rectify the trial court’s erroneous denial of a
for-cause challenge, leaving him with one fewer peremptory
challenge to use at his discretion. The trial court’s error,
we acknowledged, “may have resulted in a jury panel differ-
ent from that which would otherwise have decided [Ross’s]
case.” 487 U.S., at 87. But because no member of the jury
as finally composed was removable for cause, we found no
violation of Ross’s Sixth Amendment right to an impartial
jury or his Fourteenth Amendment right to due process.
Id., at 86-91.

We encountered a similar situation in Martinez-Salazar
and reached the same conclusion. Martinez-Salazar, who
was tried in federal court, was entitled to exercise peremp-

1 See Dept. of Justice, Bureau of Justice Statistics, State Court Organiza-
tion 2004, pp. 228-232 (2006) (Table 41), http://www.ojp.usdoj.gov/bjs/pub/
pdf/sco04.pdf (as visited Mar. 27, 2009, and in Clerk of Court’s case file)
(detailing peremptory challenge rules by State).
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tory challenges pursuant to Federal Rule of Criminal Proce-
dure 24(b). His decision to use one of his peremptory chal-
lenges to cure the trial court’s erroneous denial of a for-cause
challenge, we held, did not impair his rights under that Rule.
“[A] principal reason for peremptories,” we explained, is “to
help secure the constitutional guarantee of trial by an impar-
tial jury.” 528 U.S., at 316. Having “received precisely
what federal law provided,” and having been tried “by a jury
on which no biased juror sat,” Martinez-Salazar could not
“tenably assert any violation of his . . . right to due process.”
Id., at 307, 317.

Rivera’s efforts to distinguish Ross and Martinez-Salazar
are unavailing. First, Rivera observes, the defendants in
Ross and Martinez-Salazar did not challenge any of the ju-
rors who were in fact seated. In contrast, Rivera attempted
to exercise a peremptory challenge against a specific per-
son—Gomez—whom he perceived to be unfavorable to his
cause. But, as Rivera recognizes, neither Gomez nor any
other member of his jury was removable for cause. See
Tr. of Oral Arg. 9. Thus, like the juries in Ross and
Martinez-Salazar, Rivera’s jury was impartial for Sixth
Amendment purposes. Rivera suggests that due process
concerns persist because Gomez knew he did not want her on
the panel. Gomez, however, was not privy to the in camera
discussions concerning Rivera’s attempt to exercise a pe-
remptory strike against her. See supra, at 153. We reject
the notion that a juror is constitutionally disqualified when-
ever she is aware that a party has challenged her. Were the
rule otherwise, a party could circumvent Batson by insisting
in open court that a trial court dismiss a juror even though
the party’s peremptory challenge was discriminatory. Or a
party could obtain a juror’s dismissal simply by making in
her presence a baseless for-cause challenge. Due process
does not require such counterintuitive results.

Second, it is not constitutionally significant that the seat-
ing of Gomez over Rivera’s peremptory challenge was at
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odds with state law. The defendants in Ross and Martinez-
Salazar, Rivera emphasizes, were not denied their peremp-
tory challenge rights under applicable law—state law in
Ross and the Federal Rules of Criminal Procedure in
Martinez-Salazar. But as we have already explained,
supra, at 157-159, errors of state law do not automatically
become violations of due process. As in Ross and
Martinez-Salazar, there is no suggestion here that the trial
judge repeatedly or deliberately misapplied the law or acted
in an arbitrary or irrational manner. Martinez-Salazar, 528
U. S., at 316; Ross, 487 U.S., at 91, n. 5. Rather, the trial
judge’s conduct reflected a good-faith, if arguably overzeal-
ous, effort to enforce the antidiscrimination requirements
of our Batson-related precedents. To hold that a one-time,
good-faith misapplication of Batson violates due process
would likely discourage trial courts and prosecutors from po-
licing a criminal defendant’s discriminatory use of peremp-
tory challenges. The Fourteenth Amendment does not com-
pel such a tradeoff.

Rivera insists that, even without a constitutional violation,
the deprivation of a state-provided peremptory challenge re-
quires reversal as a matter of federal law. We disagree.
Rivera relies in part on Swain, 380 U.S. 202, which sug-
gested that “[t]he denial or impairment of the right [to exer-
cise peremptory challenges] is reversible error without a
showing of prejudice.” Id., at 219. We disavowed this
statement in Martinez-Salazar, observing, albeit in dicta,
“that the oft-quoted language in Swain was not only unnec-
essary to the decision in that case . .. but was founded on a
series of our early cases decided long before the adoption of
harmless-error review.” 528 U. S., at 317, n. 4. As our re-
cent decisions make clear, we typically designate an error as
“structural,” therefore “requir[ing] automatic reversal,” only
when “the error ‘necessarily render[s] a criminal trial funda-
mentally unfair or an unreliable vehicle for determining guilt
or innocence.”” Recuenco, 548 U.S., at 218-219 (quoting
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Neder, 527 U.S., at 9). The mistaken denial of a state-
provided peremptory challenge does not, at least in the cir-
cumstances we confront here, constitute an error of that
character.

The automatic reversal precedents Rivera cites are inap-
posite. One set of cases involves constitutional errors con-
cerning the qualification of the jury or judge. In Batson,
for example, we held that the unlawful exclusion of jurors
based on race requires reversal because it “violates a defend-
ant’s right to equal protection,” “unconstitutionally discrimi-
nate[s] against the excluded juror,” and “undermine[s] public
confidence in the fairness of our system of justice.” 476
U. S., at 86, 87. Similarly, dismissal of a juror in violation of
Witherspoon v. Illinois, 391 U. S. 510 (1968),2> we have held,
is constitutional error that requires vacation of a death sen-
tence. See Gray v. Mississippi, 481 U. S. 648 (1987). See
also Gomez v. United States, 490 U.S. 858, 876 (1989)
(“Among those basic fair trial rights that can never be
treated as harmless is a defendant’s right to an impartial
adjudicator, be it judge or jury.” (internal quotation marks
omitted)).

A second set of cases involves circumstances in which fed-
eral judges or tribunals lacked statutory authority to adjudi-
cate the controversy. We have held the resulting judgment
in such cases invalid as a matter of federal law. See, e.g.,
Nguyen v. United States, 539 U. S. 69 (2003); Wingo v. Wed-
ding, 418 U. S. 461 (1974). Nothing in these decisions sug-
gests that federal law renders state-court judgments void
whenever there is a state-law defect in a tribunal’s composi-
tion. Absent a federal constitutional violation, States retain
the prerogative to decide whether such errors deprive a tri-

2Under Witherspoon v. Illinois, 391 U.S. 510 (1968), “a sentence of
death cannot be carried out if the jury that imposed or recommended it
was chosen by excluding veniremen for cause simply because they voiced
general objections to the death penalty or expressed conscientious or reli-
gious scruples against its infliction.” Id., at 522.
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bunal of its lawful authority and thus require automatic re-
versal. States are free to decide, as a matter of state law,
that a trial court’s mistaken denial of a peremptory challenge
is reversible error per se. Or they may conclude, as the Su-
preme Court of Illinois implicitly did here, that the improper
seating of a competent and unbiased juror does not convert
the jury into an ultra vires tribunal; therefore the error
could rank as harmless under state law.

In sum, Rivera received precisely what due process re-
quired: a fair trial before an impartial and properly in-
structed jury, which found him guilty of every element of the
charged offense.

* * *

For the reasons stated, the judgment of the Supreme

Court of Illinois is
Affirmed.
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No. 07-1372.  Argued February 25, 2009—Decided March 31, 2009

After the overthrow of the Hawaiian monarchy in 1893, Congress annexed
the Territory of Hawaii pursuant to the Newlands Resolution, under
which Hawaii ceded to the United States the “absolute fee” and owner-
ship of all public, government, and crown lands. In 1959, the Admission
Act made Hawaii a State, granting it “all the public lands . . . held by
the United States,” § 5(b), and requiring these lands, “together with the
proceeds from [their] sale . . ., [to] be held by [the] State as a public
trust,” §5(f). Hawaii state law also authorizes the State to use or sell
the ceded lands, provided the proceeds are held in trust for Hawaiian
citizens. 1In 1993, Congress’ joint Apology Resolution “apologize[d]” for
this country’s role in overthrowing the Hawaiian monarchy, § 1, and de-
clared that nothing in the resolution was “intended to serve as a settle-
ment of any claims against the United States,” §3.

The “Leiali’i parcel,” a Maui tract of former crown land, was ceded to
the United States at annexation and has been held by the State since
1959 as part of the Admission Act §5(f) trust. Hawaii’s affordable hous-
ing agency (HFDC) received approval to remove the parcel from the
trust and redevelop it upon compensating respondent Office of Hawaiian
Affairs (OHA), which manages funds from the use or sale of ceded lands
for the benefit of native Hawaiians. After HFDC refused OHA’s de-
mand that the payment include a disclaimer preserving any native Ha-
waiian claims to lands transferred from the trust for redevelopment,
respondents sued to enjoin the sale or transfer of the Leiali’i parcel and
any other of the ceded lands until final determination of native Hawai-
ians’ claims. The state trial court entered judgment against respond-
ents, but the Hawaiian Supreme Court vacated that ruling. Relying on
the Apology Resolution, the court granted the injunction that respond-
ents requested, rejecting petitioners’ argument that the Admission Act
and state law give the State explicit power to sell ceded lands.

Held:

1. This Court has jurisdiction. Respondents argue to no avail that
the case does not raise a federal question because the State Supreme
Court merely held that the sale of ceded lands would constitute a breach
of the State’s fiduciary duty to native Hawaiians under state law. The
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Court has jurisdiction whenever “a state court decision fairly appears
to rest primarily on federal law, or to be interwoven with the federal
law.”  Michigan v. Long, 463 U. S. 1032, 1040. Far from providing a
plain statement that its decision rested on state law, the state court
plainly held that the decision was dictated by federal law, particularly
the Apology Resolution. Pp. 171-172.

2. The Apology Resolution did not strip Hawaii of its sovereign au-
thority to alienate the lands the United States held in absolute fee and
granted to the State upon its admission to the Union. Pp. 172-177.

(a) Neither of the resolution’s substantive provisions justifies the
judgment below. The first such provision’s six verbs—. e., Congress
“acknowledge[d] the historical significance” of the monarchy’s over-
throw, “recognize[d] and commend[ed] efforts of reconciliation” with na-
tive Hawaiians, “apologize[d] to [them]” for the overthrow, “expresse[d]
[the] commitment to acknowledge [the overthrow’s] ramifications,” and
“urge[d] the President . . . to also acknowledge [those] ramifications,”
§ 1—are all conciliatory or precatory. This is not the kind of language
Congress uses to create substantive rights, especially rights enforceable
against the cosovereign States. See, e. g., Pennhurst State School and
Hospital v. Halderman, 451 U. S. 1, 17-18. The resolution’s second sub-
stantive provision, the §3 disclaimer, by its terms speaks only to those
who may or may not have “claims against the United States.” The
State Supreme Court, however, read § 3 as a congressional recognition—
and preservation—of claims against Hawaii. There is no justification
for turning an express disclaimer of claims against one sovereign into
an affirmative recognition of claims against another. Pp. 173-174.

(b) The State Supreme Court’s conclusion that the 37 “whereas”
clauses prefacing the Apology Resolution clearly recognize native Ha-
waiians’ “unrelinquished” claims over the ceded lands is wrong for at
least three reasons. First, such “whereas” clauses cannot bear the
weight that the lower court placed on them. See, e. g., District of Co-
lumbia v. Heller, 554 U. S. 570, 578, n. 3. Second, even if the clauses
had some legal effect, they did not restructure Hawaii’s rights and obli-
gations, as the lower court found. “[R]epeals by implication are not
favored and will not be presumed unless the intention of the legislature
to repeal [is] clear and manifest.” National Assn. of Home Builders v.
Defenders of Wildlife, 551 U. S. 644, 662. The Apology Resolution re-
veals no such intention, much less a clear and manifest one. Third,
because the resolution would raise grave constitutional concerns if it
purported to “cloud” Hawaii’s title to its sovereign lands more than
three decades after the State’s admission to the Union, see, e. g., Idaho
v. United States, 533 U. S. 262, 280, n. 9, the Court refuses to read the
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nonsubstantive “whereas” clauses to create such a “cloud” retroactively,
see, e. 9., Clark v. Martinez, 543 U. S. 371, 381-382. Pp. 175-177.

117 Haw. 174, 177 P. 3d 884, reversed and remanded.

ALITO, J., delivered the opinion for a unanimous Court.

Mark J. Bennett, Attorney General of Hawaii, argued the
cause for petitioners. With him on the briefs were Lisa
M. Ginoza, First Deputy Attorney General, Dorothy Sellers,
Solicitor General, William J. Wynhoff, Deputy Attorney
General, Seth P. Waxman, Jonathan E. Nuechterlein, and
Jonathan G. Cedarbaum.

William M. Jay argued the cause for the United States as
amicus curiae in support of petitioners. With him on the
brief were former Solicitor General Garre, Assistant Attor-
ney General Tenpas, then-Deputy Solicitor General Joseffer,
Deputy Solicitor General Kneedler, David C. Shilton, and
John Emad Arbab.

Kannon K. Shanmugam argued the cause for respond-
ents. With him on the brief were Anna-Rose Mathieson,
Kimberly D. Perrotta, Sherry P. Broder, Jon M. Van Dyke,
Melody K. MacKenzie, William Meheula, and Hayden
Aluli.*

*Briefs of amici curiae urging reversal were filed for the State of Wash-
ington et al. by Robert M. McKenna, Attorney General of Washington,
Maureen A. Hart, Solicitor General, and Jay D. Geck, Deputy Solicitor
General, and by the Attorneys General for their respective States as fol-
lows: Troy King of Alabama, Talis J. Coldberg of Alaska, Terry Goddard
of Arizona, John W. Suthers of Colorado, Bill McCollum of Florida, Thur-
bert E. Baker of Georgia, Lawrence G. Wasden of Idaho, Lisa Madigan of
Illinois, Steve Carter of Indiana, Tom Miller of lowa, Steve Six of Kansas,
Jack Conway of Kentucky, James D. “Buddy” Caldwell of Louisiana,
Douglas F. Gansler of Maryland, Michael A. Cox of Michigan, Jim Hood
of Mississippi, Jon Bruning of Nebraska, Kelly A. Ayotte of New Hamp-
shire, Gary K. King of New Mexico, Roy Cooper of North Carolina, Wayne
Stenehjem of North Dakota, Nancy H. Rogers of Ohio, W. A. Drew Ed-
mondson of Oklahoma, Hardy Myers of Oregon, Thomas W. Corbett, Jr.,
of Pennsylvania, Patrick C. Lynch of Rhode Island, Henry D. McMaster
of South Carolina, Lawrence E. Long of South Dakota, Mark L. Shurtleff
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JUSTICE ALITO delivered the opinion of the Court.

This case presents the question whether Congress
stripped the State of Hawaii of its authority to alienate its
sovereign territory by passing a joint resolution to apologize
for the role that the United States played in overthrowing
the Hawaiian monarchy in the late 19th century. Relying
on Congress’ joint resolution, the Supreme Court of Hawaii
permanently enjoined the State from alienating certain of its
lands, pending resolution of native Hawaiians’ land claims
that the court described as “unrelinquished.” We reverse.

I
A

In 1893, “[a] so-called Committee of Safety, a group of pro-
fessionals and businessmen, with the active assistance of

of Utah, William H. Sorrell of Vermont, and Bruce A. Salzburg of Wyo-
ming; for the Commissioner of Public Lands for the State of New Mexico
by Turner W. Branch; for the Center for Constitutional Jurisprudence by
Anthony T. Caso, John C. Eastman, and Edwin Meese II1; for the Grass-
root Institute of Hawaii et al. by H. William Burgess and Shannon Lee
Goessling; for the Mountain States Legal Foundation by J. Scott Detamore
and William Perry Pendley; and for the Pacific Legal Foundation et al.
by John H. Findley, Robert H. Thomas, and Ilya Shapiro.

Briefs of amici curiae urging affirmance were filed for the Equal Justice
Society et al. by Eric K. Yamamoto; for the National Congress of Ameri-
can Indians by Beth S. Brinkmann, Brian R. Matsui, John E. Echohawk,
and Kim Jerome Gottschalk; for the Native Hawaiian Legal Corp. et al.
by Catherine E. Stetson and Jessica L. Ellsworth; for Abigail Kinoiki
Kekaulike Kawananakoa by George W. Van Buren; and for Samuel L. Kea-
loha, Jr., et al. by Walter R. Schoettle and Emmett E. Lee Loy.

Briefs of amici curiae were filed for the Alaska Federation of Natives,
Inc., by David S. Case, Carol H. Daniel, and Riyaz Kanji; for the Asian
American Justice Center et al. by Jonathan M. Cohen, Mark A. Packman,
Karen Narasakt, and Vincent Eng; for Current and Former Hawaii State
Officials by Virginia A. Seitz and Sarah O’Rouke Schrup; for the Hawai‘i
Congressional Delegation by Sri Srinivasan; and for the Sovereign Coun-
cils of the Hawaiian Homelands Assembly et al. by Charles Rothfeld,
Andrew J. Pincus, and Thomas W. Merrill.
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John Stevens, the United States Minister to Hawaii, acting
with the United States Armed Forces, replaced the [Hawai-
ian] monarchy with a provisional government.” Rice v. Cay-
etano, 528 U.S. 495, 504-505 (2000). “That government
sought annexation by the United States,” id., at 505, which
the United States granted, see Joint Resolution to Provide
for Annexing the Hawaiian Islands to the United States,
No. 55, 30 Stat. 750 (hereinafter Newlands Resolution).
Pursuant to the Newlands Resolution, the Republic of
Hawaii “cede[d] absolutely and without reserve to the United
States of America all rights of sovereignty of whatsoever
kind” and further “cede[d] and transfer[red] to the United
States the absolute fee and ownership of all public, Govern-
ment, or Crown lands, public buildings or edifices, ports, har-
bors, military equipment, and all other public property of
every kind and description belonging to the Government of
the Hawaiian Islands, together with every right and appur-
tenance thereunto appertaining” (hereinafter ceded lands).!
Ibid. The Newlands Resolution further provided that all
“property and rights” in the ceded lands “are vested in the
United States of America.” Ibid.

Two years later, Congress established a government for
the Territory of Hawaii. See Act of Apr. 30, 1900, ch. 339,
31 Stat. 141 (hereinafter Organic Act). The Organic Act re-
iterated the Newlands Resolution and made clear that the
new Territory consisted of the land that the United States
acquired in “absolute fee” under that resolution. See §2,
tbid. The Organic Act further provided:

“[TThe portion of the public domain heretofore known
as Crown land is hereby declared to have been, on [the
effective date of the Newlands Resolution], and prior
thereto, the property of the Hawaiian government, and

1“Crown lands” were lands formerly held by the Hawaiian monarchy.
“Public” and “Government” lands were other lands held by the Hawaiian
government.
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to be free and clear from any trust of or concerning the
same, and from all claim of any nature whatsoever, upon
the rents, issues, and profits thereof. It shall be subject
to alienation and other uses as may be provided by law.”
§99, id., at 161; see also §91, id., at 159.

In 1959, Congress admitted Hawaii to the Union. See
Pub. L. 86-3, 73 Stat. 4 (hereinafter Admission Act). Under
the Admission Act, with exceptions not relevant here, “the
United States grantled] to the State of Hawaii, effective
upon its admission into the Union, the United States’ title
to all the public lands and other public property within the
boundaries of the State of Hawaii, title to which is held by
the United States immediately prior to its admission into the
Union.” §5(b), id., at 5. These lands, “together with the
proceeds from the sale or other disposition of [these] lands
and the income therefrom, shall be held by [the] State as a
public trust” to promote various public purposes, including
supporting public education, bettering conditions of native
Hawaiians, developing home ownership, making public im-
provements, and providing lands for public use. §5(f), id.,
at 6. Hawaii state law also authorizes the State to use or
sell the ceded lands, provided that the proceeds are held in
trust for the benefit of the citizens of Hawaii. See, e.g.,
Haw. Rev. Stat. §§171-45, 171-18 (1993).

In 1993, Congress enacted a joint resolution “to acknowl-
edge the historic significance of the illegal overthrow of the
Kingdom of Hawaii, to express its deep regret to the Native
Hawaiian people, and to support the reconciliation efforts of
the State of Hawaii and the United Church of Christ with
Native Hawaiians.” Joint Resolution to Acknowledge the
100th Anniversary of the January 17, 1893 Overthrow of the
Kingdom of Hawaii, Pub. L. 103-150, 107 Stat. 1513 (herein-
after Apology Resolution). In a series of the preambular
“whereas” clauses, Congress made various observations
about Hawaii’s history. For example, the Apology Resolu-
tion states that “the indigenous Hawaiian people never di-
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rectly relinquished their claims . . . over their national lands
to the United States” and that “the health and well-being of
the Native Hawaiian people is intrinsically tied to their deep
feelings and attachment to the land.” Id., at 1512. In the
same vein, the Apology Resolution’s only substantive sec-
tion—entitled “Acknowledgement and Apology”—states
that Congress:

“(1) . . . acknowledges the historical significance of
this event which resulted in the suppression of the in-
herent sovereignty of the Native Hawaiian people;

“(2) recognizes and commends efforts of reconciliation
initiated by the State of Hawaii and the United Church
of Christ with Native Hawaiians;

“(3) apologizes to Native Hawaiians on behalf of the
people of the United States for the overthrow of the
Kingdom of Hawaii on January 17, 1893 with the partici-
pation of agents and citizens of the United States, and
the deprivation of the rights of Native Hawaiians to
self-determination;

“(4) expresses its commitment to acknowledge the
ramifications of the overthrow of the Kingdom of Ha-
waii, in order to provide a proper foundation for rec-
onciliation between the United States and the Native
Hawaiian people; and

“(5) urges the President of the United States to also
acknowledge the ramifications of the overthrow of the
Kingdom of Hawaii and to support reconciliation efforts
between the United States and the Native Hawaiian
people.” Id., at 1513.

Finally, §3 of the Apology Resolution states that “[nJothing
in this Joint Resolution is intended to serve as a settlement
of any claims against the United States.” Id., at 1514.

B

This suit involves a tract of former crown land on Maui,
now known as the “Leiali’i parcel,” that was ceded in “abso-
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lute fee” to the United States at annexation and has been
held by the State since 1959 as part of the trust established
by §5(f) of the Admission Act. The Housing Finance and
Development Corporation (HFDC)—Hawaii’s affordable
housing agency—received approval to remove the Leiali’i
parcel from the §5(f) trust and redevelop it. In order to
transfer the Leiali’i parcel out of the public trust, HFDC
was required to compensate respondent Office of Hawaiian
Affairs (OHA), which was established to receive and manage
funds from the use or sale of the ceded lands for the benefit
of native Hawaiians. Haw. Const., Art. XII, §§4-6.

In this case, however, OHA demanded more than mone-
tary compensation. Relying on the Apology Resolution, re-
spondent OHA demanded that HFDC include a disclaimer
preserving any native Hawaiian claims to ownership of lands
transferred from the public trust for redevelopment.
HFDC declined to include the requested disclaimer because
“to do so would place a cloud on title, rendering title insur-
ance unavailable.” App. to Pet. for Cert. 207a.

Again relying on the Apology Resolution, respondents
then sued the State, its Governor, HFDC (since renamed),
and its officials. Respondents sought “to enjoin the defend-
ants from selling or otherwise transferring the Leiali'i parcel
to third parties and selling or otherwise transferring to third
parties any of the ceded lands in general until a determina-
tion of the native Hawaiians’ claims to the ceded lands is
made.” Office of Hawaiian Affairs v. Housing and Com-
munity Development Corporation of Hawaii, 117 Haw. 174,
189, 177 P. 3d 884, 899 (2008). Respondents “alleged that
an injunction was proper because, in light of the Apology
Resolution, any transfer of ceded lands by the State to
third-parties would amount to a breach of trust ....” Id,
at 188, 177 P. 3d, at 898.

The state trial court entered judgment against respond-
ents, but the Supreme Court of Hawaii vacated the lower
court’s ruling. Relying on a “plain reading of the Apology
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Resolution,” which “dictate[d]” its conclusion, id., at 212, 177
P. 3d, at 922, the State Supreme Court ordered “an injunc-
tion against the defendants from selling or otherwise trans-
ferring to third parties (1) the Leiali’i parcel and (2) any
other ceded lands from the public lands trust until the claims
of the native Hawaiians to the ceded lands have been re-
solved,” id., at 218, 177 P. 3d, at 928. In doing so, the court
rejected petitioners’ argument that “the State has the un-
doubted and explicit power to sell ceded lands pursuant to
the terms of the Admission Act and pursuant to state law.”
Id., at 211, 177 P. 3d, at 921 (internal quotation marks and
alterations omitted). We granted certiorari. 554 U. S. 944
(2008).
II

Before turning to the merits, we first must address our
jurisdiction. According to respondents, the Supreme Court
of Hawaii “merely held that, in light of the ongoing reconcili-
ation process, the sale of ceded lands would constitute a
breach of the State’s fiduciary duty to Native Hawaiians
under state law.” Brief for Respondents 17. Because re-
spondents believe that this case does not raise a federal ques-
tion, they urge us to dismiss for lack of jurisdiction.

Although respondents dwell at length on that argument,
see id., at 19-34, we need not tarry long to reject it. This
Court has jurisdiction whenever “a state court decision fairly
appears to rest primarily on federal law, or to be interwoven
with the federal law, and when the adequacy and independ-
ence of any possible state law ground is not clear from the
face of the opinion.” Michigan v. Long, 463 U.S. 1032,
1040-1041 (1983). Far from providing a “plain statement”
that its decision rested on state law, id., at 1041, the State
Supreme Court plainly held that its decision was “dictate[d]”
by federal law—in particular, the Apology Resolution, see
117 Haw., at 212, 177 P. 3d, at 922. Indeed, the court ex-
plained that the Apology Resolution lies “[a]t the heart of
[respondents’] claims,” that respondents’ “current claim for
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injunctive relief is . . . based largely upon the Apology Reso-
lution,” and that respondents’ arguments presuppose that
the Apology Resolution “changed the legal landscape and re-
structured the rights and obligations of the State.” Id., at
189-190, 177 P. 3d, at 899-900 (internal quotation marks
omitted). The court noted that “[t]he primary question be-
fore this court on appeal is whether, in light of the Apology
Resolution, this court should issue an injunction” against
sale of the trust lands, ud., at 210, 177 P. 3d, at 920, and it
concluded, “[b]ased on a plain reading” of the Apology Reso-
lution, that “Congress has clearly recognized that the native
Hawaiian people have unrelinquished claims over the ceded
lands,” 7d., at 191, 177 P. 3d, at 901.

Based on these and the remainder of the State Supreme
Court’s 77 references to the Apology Resolution, we have no
doubt that the decision below rested on federal law.? We
are therefore satisfied that this Court has jurisdiction. See
28 U. S. C. §1257.

I11

Turning to the merits, we must decide whether the Apol-
ogy Resolution “strips Hawaii of its sovereign authority to
sell, exchange, or transfer,” Pet. for Cert. i, the lands that
the United States held in “absolute fee,” 30 Stat. 750, and
“grant[ed] to the State of Hawaii, effective upon its admis-
sion into the Union,” 73 Stat. 5. 'We conclude that the Apol-
ogy Resolution has no such effect.

2Respondents argue that the Supreme Court of Hawaii relied on the
Apology Resolution “simply to support its factual determination that
Native Hawaiians have unresolved claims to the ceded lands.” Brief for
Respondents 21. Regardless of its factual determinations, however, the
lower court’s legal conclusions were, at the very least, “interwoven with
the federal law.” Michigan v. Long, 463 U. S. 1032, 1040 (1983). See 117
Haw. 174, 217, 218, 177 P. 3d 884, 927, 928 (2008) (“hold[ing]” that respond-
ents’ legal claim “arose” only when “the Apology Resolution was signed
into law on November 23, 1993”); id., at 211, n. 25, 177 P. 3d, at 921, n. 25
(emphasizing that “our holding is grounded in Hawai‘i and federal law”).
See also n. 4, infra.
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A

“We begin, as always, with the text of the statute.” Per-
mamnent Mission of India to United Nations v. City of New
York, 551 U.S. 193, 197 (2007). The Apology Resolution
contains two substantive provisions. See 107 Stat. 1513-
1514. Neither justifies the judgment below.

The Apology Resolution’s first substantive provision uses
six verbs, all of which are conciliatory or precatory. Spe-
cifically, Congress “acknowledge[d] the historical signifi-
cance” of the Hawaiian monarchy’s overthrow, “recognize[d]
and commend[ed] efforts of reconciliation” with native Ha-
waiians, “apologize[d] to [n]ative Hawaiians” for the monar-
chy’s overthrow, “expresse[d] [Congress’] commitment to ac-
knowledge the ramifications of the overthrow,” and “urge[d]
the President of the United States to also acknowledge the
ramifications of the overthrow ....” §1. Such terms are
not the kind that Congress uses to create substantive
rights—especially those that are enforceable against the co-
sovereign States. See, e.g., Pennhurst State School and
Hospital v. Halderman, 451 U. S. 1, 17-18 (1981).3

The Apology Resolution’s second and final substantive pro-
vision is a disclaimer, which provides: “Nothing in this Joint
Resolution is intended to serve as a settlement of any claims
against the United States.” §3. By its terms, §3 speaks
only to those who may or may not have “claims against the
United States.” The court below, however, held that the

3The Apology Resolution’s operative provisions thus stand in sharp con-
trast with those of other “apologies,” which Congress intended to have
substantive effect. See, e. g., Civil Liberties Act of 1988, 102 Stat. 903, 50
U.S.C. App. §1989 (2000 ed.) (acknowledging and apologizing “for the
evacuation, relocation and internment” of Japanese citizens during World
War II and providing $20,000 in restitution to each eligible individual);
Radiation Exposure Compensation Act, 104 Stat. 920, notes following 42
U. 8. C. §2210 (2000 ed. and Supp. V) (“apologiz[ing] on behalf of the Na-
tion . . . for the hardships” endured by those exposed to radiation from
above-ground nuclear testing facilities and providing $100,000 in compen-
sation to each eligible individual).
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only way to save §3 from superfluity is to construe it as
a congressional recognition—and preservation—of claims
against Hawait and as “the foundation (or starting point)
for reconciliation” between the State and native Hawaiians.
117 Haw., at 192, 177 P. 3d, at 902.

“We must have regard to all the words used by Congress,
and as far as possible give effect to them,” Louisville &
Nashwville R. Co. v. Mottley, 219 U. S. 467, 475 (1911), but that
maxim is not a judicial license to turn an irrelevant statutory
provision into a relevant one. And we know of no justifica-
tion for turning an express disclaimer of claims against one
sovereign into an affirmative recognition of claims against
another.* Cf. Pacific Bell Telephone Co. v. linkLine Com-
munications, Inc., 555 U. S. 438, 457 (2009) (“Two wrong
claims do not make one that is right”). The Supreme Court
of Hawaii erred in reading §3 as recognizing claims incon-
sistent with the title held in “absolute fee” by the United
States, 30 Stat. 750, and conveyed to the State of Hawaii at
statehood. See supra, at 167-168.

4The court below held that respondents “prevailed on the merits” by
showing that “Congress has clearly recognized that the native Hawaiian
people have unrelinquished claims over the ceded lands, which were taken
without consent or compensation and which the native Hawaiian people
are determined to preserve, develop, and transmit to future generations.”
117 Haw., at 212, 177 P. 3d, at 922. And it further held that petitioners
failed to show that the State has the “power to sell ceded lands pursuant
to the terms of the Admission Act.” Id., at 211, 177 P. 3d, at 921 (internal
quotation marks and alterations omitted). Respondents now insist, how-
ever, that their claims are “nonjusticiable” to the extent that they are
grounded on “broader moral and political” bases. Brief for Respondents
18. No matter how respondents characterize their claims, it is undeniable
that they have asserted title to the ceded lands throughout this litigation,
see id., at 40, n. 15 (conceding the point), and it is undeniable that the
Supreme Court of Hawaii relied on those claims in issuing an injunction,
which is a legal (and hence justiciable) remedy—not a moral, political, or
nonjusticiable one.
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Rather than focusing on the operative words of the law,
the court below directed its attention to the 37 “whereas”
clauses that preface the Apology Resolution. See 107 Stat.
1510-1513. “Based on a plain reading of” the “whereas”
clauses, the Supreme Court of Hawaii held that “Congress
has clearly recognized that the native Hawaiian people have
unrelinquished claims over the ceded lands.” 117 Haw., at
191, 177 P. 3d, at 901. That conclusion is wrong for at least
three reasons.

First, “whereas” clauses like those in the Apology Resolu-
tion cannot bear the weight that the lower court placed on
them. As we recently explained in a different context,
“where the text of a clause itself indicates that it does not
have operative effect, such as ‘whereas’ clauses in federal
legislation . . ., a court has no license to make it do what it
was not designed to do.” District of Columbia v. Heller,
554 U. S. 570, 578, n. 3 (2008). See also Yazoo & Mississippi
Valley R. Co. v. Thomas, 132 U. S. 174, 188 (1889) (“[Als the
preamble is no part of the act, and cannot enlarge or con-
fer powers, nor control the words of the act, unless they
are doubtful or ambiguous, the necessity of resorting to it
to assist in ascertaining the true intent and meaning of the
legislature is in itself fatal to the claim set up”).

Second, even if the “whereas” clauses had some legal ef-
fect, they did not “changfe] the legal landscape and restruc-
tur[e] the rights and obligations of the State.” 117 Haw., at
190, 177 P. 3d, at 900. As we have emphasized, “repeals by
implication are not favored and will not be presumed unless
the intention of the legislature to repeal [is] clear and mani-
fest.” National Assn. of Home Builders v. Defenders of
Wildlife, 551 U. S. 644, 662 (2007) (internal quotation marks
omitted). The Apology Resolution reveals no indication—
much less a “clear and manifest” one—that Congress in-
tended to amend or repeal the State’s rights and obligations
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under the Admission Act (or any other federal law); nor does
the Apology Resolution reveal any evidence that Congress
intended sub silentio to “cloud” the title that the United
States held in “absolute fee” and transferred to the State in
1959. On that score, we find it telling that even respondent
OHA has now abandoned its argument, made below, that
“Congress . . . enacted the Apology Resolution and thus . ..
change[d]” the Admission Act. App. 114a; see also Tr. of
Oral Arg. 31, 37-38.

Third, the Apology Resolution would raise grave constitu-
tional concerns if it purported to “cloud” Hawaii’s title to its
sovereign lands more than three decades after the State’s
admission to the Union. We have emphasized that “Con-
gress cannot, after statehood, reserve or convey submerged
lands that have already been bestowed upon a State.”
Idaho v. United States, 533 U. S. 262, 280, n. 9 (2001) (internal
quotation marks and alteration omitted); see also id., at 284
(Rehnquist, C. J., dissenting) (“[T]he consequences of admis-
sion are instantaneous, and it ignores the uniquely sovereign
character of that event . . . to suggest that subsequent events
somehow can diminish what has already been bestowed”).
And that proposition applies a fortiori where virtually all of
the State’s public lands—not just its submerged ones—are
at stake. In light of those concerns, we must not read the
Apology Resolution’s nonsubstantive “whereas” clauses to
create a retroactive “cloud” on the title that Congress
granted to the State of Hawaii in 1959. See, e. g., Clark v.
Martinez, 543 U. S. 371, 381-382 (2005) (the canon of consti-
tutional avoidance “is a tool for choosing between competing
plausible interpretations of a statutory text, resting on the
reasonable presumption that Congress did not intend the al-
ternative which raises serious constitutional doubts”).

* * *

When a state supreme court incorrectly bases a decision
on federal law, the court’s decision improperly prevents the
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citizens of the State from addressing the issue in question
through the processes provided by the State’s constitution.
Here, the State Supreme Court incorrectly held that Con-
gress, by adopting the Apology Resolution, took away from
the citizens of Hawaii the authority to resolve an issue that is
of great importance to the people of the State. Respondents
defend that decision by arguing that they have both state-
law property rights in the land in question and “broader
moral and political claims for compensation for the wrongs
of the past.” Brief for Respondents 18. But we have no
authority to decide questions of Hawaiian law or to provide
redress for past wrongs except as provided for by federal
law. The judgment of the Supreme Court of Hawaii is re-
versed, and the case is remanded for further proceedings not
inconsistent with this opinion.

It is so ordered.
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PHILIP MORRIS USA INC. v. WILLIAMS, PERSONAL
REPRESENTATIVE OF THE ESTATE OF WILLIAMS,
DECEASED

CERTIORARI TO THE SUPREME COURT OF OREGON

No. 07-1216. Argued December 3, 2008—Decided March 31, 2009
Certiorari dismissed. Reported below: 344 Ore. 45, 176 P. 3d 1255.

Stephen M. Shapiro argued the cause for petitioner. With
him on the briefs were Andrew L. Frey, Andrew H. Scha-
piro, Lauren R. Goldman, Kenneth S. Geller, Miguel A. Es-
trada, Theodore J. Boutrous, Jr., David J. Debold, Kenneth
S. Geller, William F. Gary, and Sharon A. Rudwick.

Robert S. Peck argued the cause for respondent. With
him on the brief were James S. Coon, Raymond F. Thomas,
William A. Gaylord, Charles S. Tauwman, Maureen Leonard,
and Kathryn H. Clarke.*

*Briefs of amici curiae urging reversal were filed for Associated Ore-
gon Industries et al. by Thomas W. Brown and Joel S. DeVore; for the
Chamber of Commerce of the United States of America by Jonathan D.
Hacker, Irving L. Gornstein, Robin S. Conrad, and Amar D. Sarwal; for
the National Association of Manufacturers by Francis R. Ortiz, Jan S.
Amundson, and Quentin Riegel; for the National Association of Mutual
Insurance Companies by Sheila L. Birnbaum, Douglas W. Dunham, and
Ellen P. Quackenbos; for the Pacific Legal Foundation by Ttmothy Sande-
Sfur and Deborah J. La Fetra; and for the Washington Legal Foundation
et al. by Arvin Maskin, Konrad Cailteuwx, Daniel J. Popeo, and Paul D.
Kamenar.

Briefs of amici curiae urging affirmance were filed for Federal Proce-
dure Scholars by Erwin Chemerinsky; for Public Justice, P. C., et al. by
Elizabeth J. Cabraser and Steven E. Fineman; and for the Oregon Trial
Lawyers Association by Meagan A. Flynn.

Briefs of amici curiae were filed for the State of Oregon et al. by Hardy
Myers, Attorney General of Oregon, Peter Shepherd, Deputy Attorney
General, Mary H. Williams, Solicitor General, and Janet A. Metcalf, As-
sistant Attorney General, and by the Attorneys General for their respec-
tive States as follows: Joseph R. Biden III of Delaware, Douglas F.
Gansler of Maryland, Jim Hood of Mississippi, Gary King of New Mexico,
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Per Curiam

PER CURIAM.

The writ of certiorari is dismissed as improvidently
granted.
It is so ordered.

Henry D. McMaster of South Carolina, Robert E. Cooper, Jr., of Tennessee,
and Bruce A. Salzburg of Wyoming; for the Criminal Justice Legal Foun-
dation by Kent S. Scheidegger; and for Retired Oregon Supreme Court
Justice Susan M. Leeson et al. by Scott A. Shorr and Robert K. Udziela.
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HARBISON ». BELL, WARDEN

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 07-8521. Argued January 12, 2009—Decided April 1, 2009

After the Tennessee state courts rejected petitioner Harbison’s conviction
and death sentence challenges, the Federal District Court appointed a
federal public defender to represent him in filing a habeas petition under
28 U. S. C. §2254. That petition was denied. Harbison then sought ap-
pointment of counsel for state clemency proceedings. Because Tennes-
see law no longer authorizes the appointment of state public defenders
as clemency counsel, his federal counsel moved to expand the scope of
her representation to include the state proceedings. In denying the
motion, the District Court relied on Circuit precedent construing 18
U. S. C. §3599, which provides for the appointment of federal counsel.
The Sixth Circuit affirmed.

Held:

1. A certificate of appealability pursuant to 28 U. S. C. §2253(c)(1)(A)
is not required to appeal an order denying a request for federally ap-
pointed counsel under §3599 because §2253(c)(1)(A) governs only final
orders that dispose of a habeas corpus proceeding’s merits. P. 183.

2. Section 3599 authorizes federally appointed counsel to represent
their clients in state clemency proceedings and entitles them to compen-
sation for that representation. Pp. 183-194.

(a) Section 3599(a)(2), which refers to both §2254 and §2255 pro-
ceedings, triggers the appointment of counsel for both state and federal
postconviction litigants, and §3599(e) governs the scope of appointed
counsel’s duties. Thus, federally funded counsel appointed to represent
a state prisoner in §2254 proceedings “shall also represent the defend-
ant in such . . . proceedings for executive or other clemency as may be
available to the defendant.” §3599(e). Because state clemency pro-
ceedings are “available” to state petitioners who obtain subsection (a)(2)
representation, the statute’s plain language indicates that appointed
counsel’s authorized representation includes such proceedings. More-
over, subsection (e)’s reference to “proceedings for . . . other clemency”
refers to state proceedings, as federal clemency is exclusively executive,
while States administer clemency in various ways. The Government is
correct that appointed counsel is not expected to provide each service
enumerated in subsection (e) for every client. Rather, counsel’s repre-
sentation includes only those judicial proceedings transpiring “subse-
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quent” to her appointment, which under subsection (a)(2) begins with
the §2254 or §2255 “post-conviction process.” Pp. 183-188.

(b) The Government’s attempts to overcome §3599’s plain language
are not persuasive. First, this Court’s reading of the statute does not
produce absurd results. Contrary to the Government’s contention, a
lawyer is not required to represent her client during a state retrial
following postconviction relief because the retrial marks the commence-
ment of new judicial proceedings, not a subsequent stage of existing
proceedings; state postconviction proceedings are also not “subsequent”
to federal habeas proceedings. Second, the legislative history does not
support the Government’s argument that Congress intended §3599 to
apply only to federal defendants. Congress’ decision to furnish counsel
for state clemency proceedings reflects both clemency’s role as the “‘fail
safe’ of our criminal justice system,” Herrera v. Collins, 506 U. S. 390,
415, and the fact that federal habeas counsel are well positioned to rep-
resent their clients in clemency proceedings. Pp. 188-194.

503 F. 3d 566, reversed.

STEVENS, J., delivered the opinion of the Court, in which KENNEDY,
SOUTER, GINSBURG, and BREYER, JJ., joined. ROBERTS, C. J., post, p. 194,
and THOMAS, J., post, p. 196, filed opinions concurring in the judgment.
SCALIA, J., filed an opinion concurring in part and dissenting in part, in
which ALITO, J., joined, post, p. 200.

Dana C. Hansen Chavis argued the cause for petitioner.
With her on the briefs were Stephen M. Kissinger, Andrew
J. Pincus, Charles A. Rothfeld, and Dan M. Kahan.

William M. Jay argued the cause for the United States as
amicus curiae in support of the judgment below. With him
on the brief were former Solicitor General Garre, Acting
Assistant Attorney General Friedrich, Deputy Solicitor
General Dreeben, and Robert J. Erickson. Robert E.
Cooper, Jr., Attorney General of Tennessee, Michael E.
Moore, Solicitor General, and Gordon W. Smith, Associate
Solicitor General, filed a brief for respondent.*

*Donald B. Verrilli, Jr., and Virginia E. Sloan filed a brief for the
Constitution Project as amicus curiae urging reversal.

Daniel T. Kobil and Irving L. Gornstein filed a brief for Current and
Former Governors as amict curiae.
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JUSTICE STEVENS delivered the opinion of the Court.

Petitioner Edward Jerome Harbison was sentenced to
death by a Tennessee court in 1983. In 1997, after the state
courts rejected challenges to his conviction and sentence, the
Federal District Court appointed the Federal Defender Ser-
vices of Eastern Tennessee to represent him in filing a peti-
tion for a writ of habeas corpus pursuant to 28 U.S. C.
§2254.! During the course of that representation, counsel
developed substantial evidence relating both to Harbison’s
culpability and to the appropriateness of his sentence. Al-
though the courts did not order relief, the evidence proved
persuasive to one Circuit Judge. See 408 F. 3d 823, 837-846
(CAG6 2005) (Clay, J., dissenting).

Shortly after his habeas corpus petition was denied, Harbi-
son requested counsel for state clemency proceedings. In
2006, the Tennessee Supreme Court held that state law does
not authorize the appointment of state public defenders as
clemency counsel. State v. Johnson, No. M1987-00072—
SC-DPE-DD (per curiam), 2006 Tenn. Lexis 1236, *3
(Oct. 6, 2006). Thereafter, Harbison’s federally appointed
counsel moved to expand the authorized scope of her repre-
sentation to include state clemency proceedings. Relying
on Circuit precedent construing 18 U. S. C. § 3599, which pro-
vides for the appointment of federal counsel, the District
Court denied the motion, and the Court of Appeals affirmed.
503 F. 3d 566 (CA6 2007).

We granted certiorari, 554 U. S. 917 (2008), to decide two
questions: (1) whether a certificate of appealability (COA) is
required to appeal an order denying a request for federally
appointed counsel pursuant to §3599, and (2) whether
§3599(e)’s reference to “proceedings for executive or other
clemency as may be available to the defendant” encompasses

! Federal Defender Services of Eastern Tennessee is a nonprofit organi-
zation established pursuant to the Criminal Justice Act of 1964, 18
U. 8. C. §3006A(2)(2)(B).
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state clemency proceedings. We conclude that a COA is not
necessary and that §3599 authorizes federally appointed
counsel to represent clients in state clemency proceedings.

I

We first consider whether Harbison was required to obtain
a COA to appeal the District Court’s order. The State of
Tennessee and the United States as amicus curiae agree
with Harbison that he was not.

The District Court’s denial of Harbison’s motion to author-
ize his federal counsel to represent him in state clemency
proceedings was clearly an appealable order under 28
U.S.C. §1291. See, e. g., McFarland v. Scott, 512 U. S. 849
(1994) (reviewing the Court of Appeals’ judgment denying a
petition for the appointment of counsel pursuant to the stat-
ute now codified at 18 U.S.C. §3599). The question is
whether Harbison’s failure to obtain a COA pursuant to 28
U. S. C. §2253(c)(1)(A) deprived the Court of Appeals of ju-
risdiction over the appeal.

Section 2253(c)(1)(A) provides that unless a circuit justice
or judge issues a COA, an appeal may not be taken from
“the final order in a habeas corpus proceeding in which the
detention complained of arises out of process issued by a
State court.” This provision governs final orders that dis-
pose of the merits of a habeas corpus proceeding—a proceed-
ing challenging the lawfulness of the petitioner’s detention.
See generally Slack v. McDaniel, 529 U.S. 473, 484-485
(2000); Wilkinson v. Dotson, 544 U. S. 74, 78-83 (2005). An
order that merely denies a motion to enlarge the authority
of appointed counsel (or that denies a motion for appointment
of counsel) is not such an order and is therefore not subject
to the COA requirement.

II

The central question presented by this case is whether 18
U.S. C. §3599 authorizes counsel appointed to represent a
state petitioner in 28 U. S. C. § 2254 proceedings to represent
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him in subsequent state clemency proceedings. Although
Tennessee takes no position on this question, the Govern-
ment defends the judgment of the Court of Appeals that the
statute does not authorize such representation.

We begin with the language of the statute. Section 3599,
titled “Counsel for financially unable defendants,” provides
for the appointment of counsel for two classes of indigents,
described, respectively, in subsections (a)(1) and (a)(2). The
former states:

“[TIn every criminal action in which a defendant is
charged with a crime which may be punishable by death,
a defendant who is or becomes financially unable to ob-
tain adequate representation or investigative, expert, or
other reasonably necessary services at any time either—
“(A) before judgment; or
“(B) after the entry of a judgment imposing a sen-
tence of death but before the execution of that
judgment;
“shall be entitled to the appointment of one or more at-
torneys and the furnishing of such other services in ac-
cordance with subsections (b) through (f).”

Subsection (a)(2) states:

“In any post conviction proceeding under section 2254
or 2255 of title 28, United States Code, seeking to vacate
or set aside a death sentence, any defendant who is or
becomes financially unable to obtain adequate represen-
tation or investigative, expert, or other reasonably nec-
essary services shall be entitled to the appointment of
one or more attorneys and the furnishing of such other
services in accordance with subsections (b) through (f).”

The parties agree that subsections (a)(1) and (a)(2) make two
different groups eligible for federally appointed counsel:
Subsection (a)(1) describes federal capital defendants, while
subsection (a)(2) describes state and federal postconviction
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litigants, as indicated by its reference to both §2254 and
§ 2255 proceedings.?

After subsections (b) through (d) discuss counsel’s neces-
sary qualifications, subsection (e) sets forth counsel’s respon-
sibilities. It provides:

“Unless replaced by similarly qualified counsel upon the
attorney’s own motion or upon motion of the defendant,
each attorney so appointed shall represent the defend-
ant throughout every subsequent stage of available judi-
cial proceedings, including pretrial proceedings, trial,
sentencing, motions for new trial, appeals, applications
for writ of certiorari to the Supreme Court of the United
States, and all available post-conviction process, to-
gether with applications for stays of execution and other
appropriate motions and procedures, and shall also rep-
resent the defendant in such competency proceedings
and proceedings for executive or other clemency as may
be available to the defendant.” (Emphasis added.)

Focusing on the italicized clause of subsection (e), Harbison
contends that the plain language of the statute dictates the
outcome of this case. We are persuaded by his argument.

Under a straightforward reading of the statute, subsection
(a)(2) triggers the appointment of counsel for habeas peti-
tioners, and subsection (e) governs the scope of appointed
counsel’s duties. See §3599(a)(2) (stating that habeas peti-
tioners challenging a death sentence shall be entitled to “the
furnishing of . . . services in accordance with subsections
(b) through (f)”). Thus, once federally funded counsel is ap-
pointed to represent a state prisoner in §2254 proceedings,
she “shall also represent the defendant in such . . . pro-
ceedings for executive or other clemency as may be availa-
ble to the defendant.” §3599(e). Because state clemency
proceedings are “available” to state petitioners who obtain

2We note that §3599 uses the term “defendant” to describe postconvie-
tion litigants.
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representation pursuant to subsection (a)(2), the statutory
language indicates that appointed counsel’s authorized repre-
sentation includes such proceedings.

The Government contends that, fairly read, the statute as
a whole is intended to furnish representation only in federal
proceedings and that all proceedings listed in subsection (e),
including clemency proceedings, should be understood to be
federal. The absence of the word “federal” in this subsec-
tion is not dispositive, it maintains, because subsection (a)(1)
likewise does not use the word “federal” yet the parties
agree that provision concerns only federal defendants. Just
as “federal” is implied by context in subsection (a)(1), so too,
the Government says, is it implied in subsection (e). Ac-
cording to the Government, the repeated use of the word
“available” supports this reading: Congress contemplated
that not all catalogued proceedings would be available to any
given client, and clemency proceedings are simply not avail-
able to state petitioners because they are ineligible for
federal clemency.

The Government’s argument is not convincing. Subsec-
tion (a)(1) is properly understood as describing federal de-
fendants because the statute is primarily concerned with
federal criminal actions?® and (a)(1) includes no language sug-
gesting that it applies more broadly. By contrast, subsec-
tion (a)(2) refers to state litigants, and it in turn provides
that subsection (e) applies to such litigants. There is there-
fore no basis for assuming that Congress intended “proceed-
ings for executive or other clemency as may be available to
the defendant” in subsection (e) to indicate only federal
clemency.

To the contrary, the reference to “proceedings for execu-
tive or other clemency,” §3599(e) (emphasis added), reveals

3 As we discuss below, § 3599 was originally enacted as part of a statute
creating a new federal capital offense, Anti-Drug Abuse Act of 1988,
§7001(b), 102 Stat. 4388, and it is now codified in Title 18, which principally
addresses federal criminal proceedings.
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that Congress intended to include state clemency proceed-
ings within the statute’s reach.? Federal clemency is exclu-
sively executive: Only the President has the power to grant
clemency for offenses under federal law. U. S. Const.,
Art. 11, §2, cl. 1.> By contrast, the States administer clem-
ency in a variety of ways. See, e. g., Ga. Const., Art. IV, §2
(independent board has clemency authority); Nev. Const.,
Art. 5, §14 (governor, supreme court justices, and attorney
general share clemency power); Fla. Const., Art. IV, §8 (leg-
islature has clemency authority for treasonous offenses); Mc-
Laughlin v. Bronson, 206 Conn. 267, 271, 537 A. 2d 1004,
1006-1007 (1988) (“In Connecticut, the pardoning power is
vested in the legislature, which has delegated its exercise to
the board of pardons” (citation omitted)). Congress’ refer-
ence to “other clemency” thus does not refer to federal clem-
ency but instead encompasses the various forms of state
clemency.b

4JUSTICE SCALIA argues that subsection (e), including the reference to
“other clemency,” was drafted to apply only to federal defendants, but this
is not correct, as we discuss infra, at 190-193.

5The Government suggests that Congress might have referred to “other
clemency” to encompass the Executive’s use of other persons to assist him
in reviewing clemency applications. But as the Government concedes,
see Tr. of Oral Arg. 43—and as Members of Congress would have known—
regardless of what assistance the President seeks, the federal proceeding
is one for executive clemency under the Constitution.

6 We also note that the Government’s proposal to read the word “federal”
into §3599(e) would lead to absurd results. It is clear, for example, that
a state inmate faced with an imminent execution might be required to
apply for a stay from a state court before seeking such relief in a federal
court. On our reading of the statute, federally appointed counsel would
be permitted to represent her client pursuant to subsection (e)’s reference
to “applications for stays of execution and other appropriate motions and
procedures.” But on the Government’s reading, the inmate would have
to secure new counsel to file the stay request because his federal counsel
would not be authorized to represent him. Such a rigid limit on the au-
thority of appointed federal counsel would be inconsistent with the basic
purpose of the statute. Cf. McFarland v. Scott, 512 U. S. 849, 854-857
(1994).
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The Government’s reliance on the word “available” is also
misplaced. While it maintains that Congress’ repeated use
of the word shows that various §3599(e) procedures do
not apply to particular indigents, the term instead indicates
the breadth of the representation contemplated. The di-
rective that counsel “shall represent the defendant through-
out every subsequent stage of available judicial proceed-
ings, including . . . all available post-conviction process,”
for example, hardly suggests a limitation on the scope of
representation.

The Government is correct that appointed counsel is not
expected to provide each service enumerated in subsection
(e) for every client. But that limitation does not follow from
the word “available”; it follows from the word “subsequent”
and the organization of subsection (e) to mirror the ordinary
course of proceedings for capital defendants. Counsel’s re-
sponsibilities commence at a different part of subsection
(e) depending on whether she is appointed pursuant to sub-
section (a)(1)(A), (a)(1)(B), or (a)(2). When she is appointed
pursuant to (a)(1)(A), she is charged with representing her
client in all listed proceedings. When she is appointed pur-
suant to (a)(1)(B) (i.e., after the entry of a federal death
sentence), her representation begins with “appeals.” And
when she is appointed pursuant to (a)(2), her representation
begins with the §2254 or §2255 “post-conviction process.”
Thus, counsel’s representation includes only those judicial
proceedings transpiring “subsequent” to her appointment.
It is the sequential organization of the statute and the term
“subsequent” that circumscribe counsel’s representation, not
a strict division between federal and state proceedings.

II1

In an attempt to overcome the plain language of § 3599, the
Government advances two additional arguments that merit
discussion. First, it contends that a literal reading of sub-
section (e) would lead to unacceptable results: It would re-
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quire a federal lawyer who obtained relief for her client in
§2254 proceedings to continue to represent him during his
state retrial; similarly, it would require federal counsel to
represent her client in any state habeas proceeding following
her appointment. Second, the Government claims that the
statute’s legislative history shows that Congress did not in-
tend to include state clemency proceedings within § 3599(e)’s
coverage. Neither argument is persuasive.

The Government suggests that reading § 3599(e) to author-
ize federally funded counsel for state clemency proceedings
would require a lawyer who succeeded in setting aside a
state death sentence during postconviction proceedings to
represent her client during an ensuing state retrial. We do
not read subsection (e) to apply to state-court proceedings
that follow the issuance of a federal writ of habeas corpus.
When a retrial occurs after postconviction relief, it is not
properly understood as a “subsequent stage” of judicial pro-
ceedings but rather as the commencement of new judicial
proceedings. Moreover, subsection (a)(2) provides for coun-
sel only when a state petitioner is unable to obtain adequate
representation. States are constitutionally required to pro-
vide trial counsel for indigent defendants. Thus, when a
state prisoner is granted a new trial following §2254 pro-
ceedings, his state-furnished representation renders him in-
eligible for §3599 counsel until the commencement of new
§ 2254 proceedings.

The Government likewise argues that our reading of
§3599(e) would require federally funded counsel to represent
her client in any state habeas proceeding occurring after her
appointment because such proceedings are also “available
post-conviction process.” But as we have previously noted,
subsection (e) authorizes counsel to represent her client in
“subsequent” stages of available judicial proceedings. State
habeas is not a stage “subsequent” to federal habeas. Just
the opposite: Petitioners must exhaust their claims in state
court before seeking federal habeas relief. See §2254(b)(1).
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That state postconviction litigation sometimes follows the
initiation of federal habeas because a petitioner has failed to
exhaust does not change the order of proceedings contem-
plated by the statute.”

The Government also argues that §3599(e) should not be
interpreted as including state clemency proceedings because
it was drafted to apply only to federal defendants. Section
3599 was originally enacted as part of the Anti-Drug Abuse
Act of 1988, §7001(b), 102 Stat. 4388 (codified at 21 U. S. C.
§§848(q)(4)-(10)), which created a federal capital offense of
drug-related homicide. In 2006, the death penalty proce-
dures specified in that Act were repealed and recodified
without change at 18 U. S. C. §3599. Based on the 1988 leg-
islative history, the Government argues that subsection
(e) was not written to apply to state petitioners at all. In
its telling, the subsection was drafted when the bill covered
only federal defendants; state litigants were added, by means
of what is now subsection (a)(2), just a few hours before the
bill passed in rushed end-of-session proceedings; and Con-
gress simply did not attend to the fact that this amendment
applied what is now subsection (e) to state litigants.

While the legislative history is regrettably thin, the evi-
dence that is available does not support the Government’s
argument. State petitioners were a part of the Anti-Drug
Abuse Act from the first day the House of Representatives
took up the bill. In the amendment authorizing the death
penalty for drug-related homicides, Representative George
Gekas included a provision that closely resembles the current
§3599(a)(2): “In any post-conviction proceeding under section
225, or 2255 of title 28, United States Code, seeking to va-

"Pursuant to §3599(e)’s provision that counsel may represent her client
in “other appropriate motions and procedures,” a district court may deter-
mine on a case-by-case basis that it is appropriate for federal counsel to
exhaust a claim in the course of her federal habeas representation. This
is not the same as classifying state habeas proceedings as “available post-
conviction process” within the meaning of the statute.
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cate or set aside a death sentence, the court shall appoint
counsel to represent any defendant who is or becomes finan-
cially unable to obtain adequate representation.” 134 Cong.
Rec. 22984 (1988) (emphasis added).

Following passage of the Gekas amendment, Representa-
tive John Conyers proposed replacing its provisions on appel-
late and collateral process (including the above-quoted provi-
sion) with language comprising the provisions now codified
at §§3599(a)(1), (b), (¢), and (e). Because his amendment in-
troduced the §3599(e) language and did not refer specifically
to §2254 proceedings, the Government and JUSTICE SCALIA
argue that Representative Conyers drafted subsection (e) to
apply only to federal defendants. But his floor statements
evince his particular concern for state prisoners. He ex-
plained that his amendment filled a gap because “[w]hile
State courts appoint lawyers for indigent defendants, there
is no legal representation automatically provided once the
case i[s] appealed to the Federal level.” Id., at 22996.2> He
then cited discussions by the Chief Judge of the Eleventh
Circuit and the NAACP devoted exclusively to errors found
by federal courts during habeas corpus review of state capi-
tal cases. Ibid.

In the Senate, Representative Conyers’ language was first
replaced with Representative Gekas’ provision for counsel
for §2254 and §2255 petitioners, and then a subsequent
amendment substituted the text of the Conyers amendment.
See 1d., at 30401, 30746. Thereafter, the House amended the
bill a final time to insert the language now codified at

8 Despite his reference to “defendants” and “appealed,” Representative
Conyers was clearly discussing state prisoners seeking federal habeas re-
lief. Representative Gekas’ amendment similarly referred to postconvic-
tion litigants as “defendants,” and the relevant portion of his amendment
was titled “Appeal in Capital Cases” even though it incorporated §2254
and §2255 proceedings. 134 Cong. Rec. 22984. As codified, §3599(a)(2)
likewise uses the term “defendant” to refer to habeas petitioners. The
Government is incorrect to suggest that the statute’s use of this term
illustrates that it was not written to apply to postconviction litigants.
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§3599(a)(2) while leaving the Conyers language in place.
See id., at 33215. The Government argues that this late
amendment marked the first occasion on which state prison-
ers were brought within the bill's compass. But Repre-
sentative Gekas’ initial amendment explicitly referenced
§2254 petitioners, and Representative Conyers’ proposal
sought to provide additional protections for all capital de-
fendants. The House’s final amendment is therefore best
understood not as altering the bill’s scope, but as clari-
fying it.

The Government’s arguments about §3599’s history and
purposes are laced with the suggestion that Congress simply
would not have intended to fund clemency counsel for indi-
gent state prisoners because clemency proceedings are a
matter of grace entirely distinct from judicial proceedings.’
As this Court has recognized, however, “[c]lemency is deeply
rooted in our Anglo-American tradition of law, and is the
historic remedy for preventing miscarriages of justice where
judicial process has been exhausted.” Herrera v. Collins,
506 U. S. 390, 411-412 (1993) (footnote omitted). Far from
regarding clemency as a matter of mercy alone, we have
called it “the ‘fail safe’ in our criminal justice system.” Id.,
at 415,10

9The Government also submits that providing federally funded counsel
for state clemency proceedings would raise “unique federalism concerns.”
Brief for United States as Amicus Curiae 31. But Tennessee’s position
belies that claim. Following other States that have litigated the question,
Tennessee has expressed “no view” on the statute’s scope because it “has
no real stake in whether an inmate receives federal funding for clemency
counsel.” Brief for Respondent 7; see also Brief for Current and Former
Governors as Amici Curiae 18 (“Contrary to the view of the Solicitor
General . . ., the fact that counsel is appointed by a federal court does not
reflect an intrusion on state sovereignty”).

10See also Kansas v. Marsh, 548 U. S. 163, 193 (2006) (SCALIA, J., concur-
ring) (“Reversal of an erroneous conviction on appeal or on habeas, or the
pardoning of an innocent condemnee through executive clemency, demon-
strates not the failure of the system but its success. Those devices are
part and parcel of the multiple assurances that are applied before a death
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Congress’ decision to furnish counsel for clemency pro-
ceedings demonstrates that it, too, recognized the impor-
tance of such process to death-sentenced prisoners, and its
reference to “other clemency,” §3599(e), shows that it was
familiar with the availability of state as well as federal clem-
ency proceedings. Moreover, Congress’ sequential enumer-
ation suggests an awareness that clemency proceedings are
not as divorced from judicial proceedings as the Government
submits. Subsection (e) emphasizes continuity of counsel,
and Congress likely appreciated that federal habeas counsel
are well positioned to represent their clients in the state
clemency proceedings that typically follow the conclusion of
§ 2254 litigation.

Indeed, as the history of this case demonstrates, the work
of competent counsel during habeas corpus representation
may provide the basis for a persuasive clemency application.
Harbison’s federally appointed counsel developed extensive
information about his life history and cognitive impairments
that was not presented during his trial or appeals. She also
litigated a claim under Brady v. Maryland, 373 U.S. 83
(1963), based on police records that had been suppressed for
14 years. One Court of Appeals judge concluded that the
nondisclosure of these records “undermine[d] confidence in
Harbison’s guilty verdict” because the evidence contained
therein could have supported a colorable defense that a third
party murdered the victim and that Harbison’s codefendant
falsely implicated him. 408 F. 3d, at 840 (Clay, J., dissent-
ing). Although the Court of Appeals concluded that Harbi-
son’s Brady claim was procedurally defaulted, the informa-
tion contained in the police records could be marshaled
together with information about Harbison’s background in a

sentence is carried out”); Dretke v. Haley, 541 U. S. 386, 399 (2004) (KEN-
NEDY, J., dissenting) (“Among its benign if too-often ignored objects, the
clemency power can correct injustices that the ordinary criminal process
seems unable or unwilling to consider”).
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clemency application to the Tennessee Board of Probation
and Parole and the Governor.

Harbison’s case underscores why it is “entirely plausible
that Congress did not want condemned men and women to
be abandoned by their counsel at the last moment and left to
navigate the sometimes labyrinthine clemency process from
their jail cells.” Hain v. Mullin, 436 F. 3d 1168, 1175 (CA10
2006) (en banc). In authorizing federally funded counsel to
represent their state clients in clemency proceedings, Con-
gress ensured that no prisoner would be put to death without
meaningful access to the “‘fail-safe’” of our justice system.
Herrera, 506 U. S., at 415.

v

We conclude that a COA is not required to appeal an order
denying a motion for federally appointed counsel. We fur-
ther hold that §3599 authorizes federally appointed counsel
to represent their clients in state clemency proceedings and
entitles them to compensation for that representation. Ac-
cordingly, the judgment of the Court of Appeals is reversed.

It 1s so ordered.

CHIEF JUSTICE ROBERTS, concurring in the judgment.

I agree with much of the Court’s opinion. Title 18 U. S. C.
§3599(a)(2) entitles indigent federal habeas petitioners to ap-
pointed counsel “in accordance with” subsection (e). Sub-
section (e) specifies that the appointed counsel “shall repre-
sent the defendant throughout every subsequent stage of
available judicial proceedings . . . and shall also represent
the defendant in such . . . proceedings for executive or other
clemency as may be available to the defendant.” Nothing in
the text of §3599(e) excludes proceedings for available state
clemency, and, as the Court points out, there are good rea-
sons to expect federal habeas counsel to carry on through
state clemency proceedings. See ante, at 192-193 and this

page.
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At the same time, the “plain language of §3599,” ante, at
188, does not fully resolve this case. The obligation in sub-
section (e) that the appointed counsel represent the defend-
ant in “every subsequent stage of available judicial proceed-
ings” is not on its face limited to “federal” proceedings, just
as there is no such limitation with respect to clemency. Yet
it is highly unlikely that Congress intended federal habeas
petitioners to keep their federal counsel during subsequent
state judicial proceedings. See Hain v. Mullin, 436 F. 3d
1168, 1178 (CA10 2006) (Briscoe, J., dissenting) (“[I]t cannot
seriously be suggested that Congress intended, in the event
a state capital prisoner obtains federal habeas relief and is
granted a new trial, to provide federally-funded counsel to
represent that prisoner in the ensuing state trial, appellate,
and post-conviction proceedings . .. ”). Harbison concedes
as much. Reply Brief for Petitioner 11-12; Tr. of Oral Arg.
5-6, 15.

If there were no way to read the words of the statute to
avoid this problematic result, I might be forced to accept
the Government’s invitation to insert the word “federal” into
§3599(e)—a limitation that would have to apply to clem-
ency as well. But fortunately the best reading of the
statute avoids the problem: Section 3599(e)’s reference to
“subsequent stage[s] of available judicial proceedings” does
not include state judicial proceedings after federal habeas,
because those are more properly regarded as new judicial
proceedings.

The meaning of that phrase is not entirely plain, but it is
plain that not every lawsuit involving an inmate that arises
after the federal habeas proceeding is included. Surely
“subsequent stage[s]” do not include, for example, a chal-
lenge to prison conditions or a suit for divorce in state court,
even if these available judicial proceedings occur subsequent
to federal habeas. That must be because these are new pro-
ceedings rather than “subsequent stage[s]” of the proceed-
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ings for which federal counsel is available. Once it is ac-
knowledged that Congress has drawn a line at some point,
this is the “best reading” of the statutory language. Post,
at 198 (THOMAS, J., concurring in judgment).

JUSTICE THOMAS does not disagree. Instead, he contends
that it is not necessary to decide what the first part of the
sentence means in deciding what the second part means.
Post, at 199. We have said that “[w]e do not . . . construe
statutory phrases in isolation; we read statutes as a whole.”
United States v. Morton, 467 U. S. 822, 828 (1984). This cer-
tainly applies to reading sentences as a whole.

I entirely agree with JUSTICE THOMAS that “Congress’ in-
tent is found in the words it has chosen to use,” and that
“[oJur task is to apply the text, not to improve upon it,” even
if that produces “very bad policy.” Post, at 198-199 (inter-
nal quotation marks omitted). Here, we need only apply the
text of §3599 to conclude that federal counsel is available for
state clemency, but not for subsequent state-court litigation.
I therefore concur in the result.

JUSTICE THOMAS, concurring in the judgment.

I agree that under 28 U. S. C. §2253(c)(1)(A), a certificate
of appealability was not required to seek appellate review of
the issue in this case. See ante, at 183; see also post, at
200 (SCALIA, J., concurring in part and dissenting in part).
I further agree with the Court that 18 U. S. C. §§3599(a)(2)
and (e) entitle eligible state postconviction litigants to feder-
ally funded counsel in available state clemency proceedings.
See ante, at 183, 185-186. As even JUSTICE SCALIA ac-
knowledges in his dissenting opinion, the statute “contains
no express language limiting its application to proceedings
in a federal forum.” Post, at 207; see also ante, at 194
(ROBERTS, C. J.,, concurring in judgment) (“Nothing in the
text of §3599(e) excludes proceedings for available state
clemency . . .”). By its express terms, the statute “enti-
tle[s]” eligible litigants to appointed counsel who “shall rep-
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resent the defendant . . . in such . . . proceedings for ex-
ecutive or other clemency as may be available to the de-
fendant.” §§3599(a)(2), (e). Because the statute applies
to individuals challenging either state or federal convic-
tions, see §3599(a)(2), and because state clemency is the only
clemency available to those challenging state convictions,
§§3599(a)(2) and (e) necessarily entitle eligible state post-
conviction litigants to federally funded counsel in state clem-
ency proceedings.

I disagree, however, with the assumption that § 3599 must
be limited to “federal” proceedings in at least some respects.
Ante, at 186; ante, at 195 (ROBERTS, C. J., concurring in judg-
ment); post, at 202-203. The majority and dissent read such
a limitation into subsection (a)(1) of the statute. But that
subsection, like subsection (a)(2), “contains no language lim-
iting its application to federal capital defendants. It pro-
vides counsel to indigent defendants in ‘every criminal action
in which a defendant is charged with a crime which may be
punishable by death.”” Post, at 202 (quoting §3599(a)(1)).
The majority, then, compounds its error by attempting to
discern some distinction between subsections (a)(1) and
(@)(2), to which it properly declines to add an extratextual
“federal” limitation, see ante, at 185-186. The dissent seizes
on this inconsistency between the majority’s interpretation
of subsections (a)(1) and (a)(2), but responds by incorrectly
reading a parallel “federal” limitation into subsection (a)(2),
see post, at 202-203. In the dissent’s view, “it is perfectly
reasonable to assume” that subsection (a)(2) is limited to fed-
eral postconviction proceedings—including clemency pro-
ceedings—“even where the statute contains no such express
limitation.” Post, at 202.

THE CHIEF JUSTICE, in contrast, finds a “federal” limita-
tion in a clause of subsection (e) that is not before this Court
in order to cabin the reach of today’s decision. He observes
that the text of subsection (e) includes no “federal” limitation
with respect to any of the proceedings listed in that subsec-
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tion. But THE CHIEF JUSTICE finds a way to avoid this
“problematic result” by adding a different limitation to
§3599. In his view, the “best” reading of the phrase “subse-
quent stage[s] of available judicial proceedings” is one that
excludes “state judicial proceedings after federal habeas”
proceedings because they are “new”—not “subsequent”—ju-
dicial proceedings. Amnte, at 195. Without this limitation,
THE CHIEF JUSTICE explains, “[he] might be forced to accept
the Government’s invitation to insert the word ‘federal’ into
§3599(e)—a limitation that would have to apply to clemency
as well”—because he finds it “highly unlikely that Congress
intended” for there to be no federal limitation at all in sub-
section (e). Ante, at 195.

This Court is not tasked with interpreting § 3599 in a way
that it believes is consistent with the policy outcome in-
tended by Congress. Nor should this Court’s approach to
statutory construction be influenced by the supposition that
“it is highly unlikely that Congress intended” a given result.
See ante, at 195 (ROBERTS, C. J., concurring in judgment).
Congress’ intent is found in the words it has chosen to use.
See West Virginia Univ. Hospitals, Inc. v. Casey, 499 U. S.
83, 98 (1991) (“The best evidence of [Congress’] purpose is
the statutory text adopted by both Houses of Congress and
submitted to the President”). This Court’s interpretive
function requires it to identify and give effect to the best
reading of the words in the provision at issue. Even if the
proper interpretation of a statute upholds a “very bad pol-
icy,” it “is not within our province to second-guess” the “wis-
dom of Congress’ action” by picking and choosing our pre-
ferred interpretation from among a range of potentially
plausible, but likely inaccurate, interpretations of a statute.
Eldred v. Ashceroft, 537 U. S. 186, 222 (2003); see also TVA v.
Hill, 437 U. S. 153, 194 (1978) (“Our individual appraisal of
the wisdom or unwisdom of a particular course consciously
selected by the Congress is to be put aside in the process of
interpreting a statute”). “Our task is to apply the text, not
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to improve upon it.” Pavelic & LeFlore v. Marvel Enter-
tainment Group, Div. of Cadence Industries Corp., 493 U. S.
120, 126 (1989).

This statute’s silence with respect to a “federal” limitation
in no way authorizes us to assume that such a limitation
must be read into subsections (a) and (e) in order to blunt
the slippery-slope policy arguments of those opposed to a
plain-meaning construction of the provisions under review,
see ante, at 188-190. And Congress’ silence certainly does
not empower us to go even further and incorporate such an
assumption into the text of these provisions. Post, at 205-
207. Moreover, the Court should not decide a question irrel-
evant to this case in order to pre-empt the “problematic”
results that might arise from a plain-text reading of the stat-
utory provision under review. See ante, at 195 (ROBERTS,
C. J.,, concurring in judgment). Whether or not THE CHIEF
JUSTICE’s construction of the “subsequent stage of available
judicial proceedings” clause of subsection (e) is correct, it is
irrelevant to the proper interpretation of the clemency clause
of subsection (e). Even if the statute were to authorize fed-
eral postconviction counsel to appear in state proceedings
other than state clemency proceedings, a question not re-
solved by today’s decision, that conclusion would not provide
a legitimate basis for adopting the dissent’s atextual inter-
pretation of the clemency clause of subsection (e). The
“best” interpretation of the clemency clause does not turn on
the unresolved breadth of the “subsequent stage of available
judicial proceedings” clause.

Rather, the Court must adopt the interpretation of the
statute that is most faithful to its text. Here, the absence
of a “federal” limitation in the text of subsections (a) and
(e) of §3599 most logically suggests that these provisions are
not limited to federal clemency proceedings. “If Congress
enacted into law something different from what it intended,
then it should amend the statute to conform it to its intent.
It is beyond our province to rescue Congress from its draft-
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ing errors, and to provide for what we might think is the
preferred result.” Lamie v. United States Trustee, 540
U. S. 526, 542 (2004) (internal quotation marks and ellipsis
omitted). Accordingly, I concur in the judgment.

JUSTICE SCALIA, with whom JUSTICE ALITO joins, concur-
ring in part and dissenting in part.

I agree with the Court that Harbison was not required
to obtain a certificate of appealability under 28 U.S. C.
§2253(c)(1)(A) before appealing the District Court’s denial of
his motion to expand counsel’s appointment. See ante, at
183. I do not agree, however, that 18 U. S. C. §3599 gives
state prisoners federally funded counsel to pursue state
clemency. While purporting to adopt a “straightforward
reading of the statute,” ante, at 185, the Court in fact selec-
tively amends the statute—inserting words in some places,
twisting their meaning elsewhere. Because the statute is
most naturally and coherently read to provide federally
funded counsel to capital defendants appearing in a federal
forum, I would affirm the decision of the Sixth Circuit and
hold that Harbison was not entitled to federally funded coun-
sel to pursue state clemency.

I

Title 18 U. S. C. §3599(a)(2) provides for the appointment
of counsel as follows:

“In any post conviction proceeding under section 2254
or 2255 of title 28, United States Code, seeking to vacate
or set aside a death sentence, any defendant who is or
becomes financially unable to obtain adequate represen-
tation or investigative, expert, or other reasonably nec-
essary services shall be entitled to the appointment of
one or more attorneys and the furnishing of such other
services in accordance with subsections (b) through (f).”
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Section 3599(e) defines the scope of appointed counsel’s
representation:

“Unless replaced by similarly qualified counsel upon the
attorney’s own motion or upon motion of the defendant,
each attorney so appointed shall represent the defend-
ant throughout every subsequent stage of available judi-
cial proceedings, including pretrial proceedings, trial,
sentencing, motions for new trial, appeals, applications
for writ of certiorari to the Supreme Court of the United
States, and all available post-conviction process, to-
gether with applications for stays of execution and other
appropriate motions and procedures, and shall also rep-
resent the defendant in such competency proceedings
and proceedings for executive or other clemency as may
be available to the defendant.”

As the Court notes, the first of these provisions entitled
Harbison to counsel for § 2254 proceedings. And the second
of them, without any express qualification, provides for coun-
sel’s continued representation through “such . . . proceedings
for executive or other clemency as may be available to the
defendant,” which in petitioner’s case would include state
clemency proceedings. The Court thus concludes that the
statute’s “plain language” provides Harbison federally
funded counsel to represent him in state clemency proceed-
ings. Ante, at 185.

But the Court quickly abandons its allegedly “plain” read-
ing of the statute when it confronts the subsection that
precedes these two, which provides:

“Notwithstanding any other provision of law to the con-
trary, in every criminal action in which a defendant is
charged with a crime which may be punishable by death,
a defendant who is or becomes financially unable to ob-
tain adequate representation or investigative, expert, or
other reasonably necessary services at any time either—
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“(A) before judgment; or

“(B) after the entry of a judgment imposing a sen-
tence of death but before the execution of that
judgment;
“shall be entitled to the appointment of one or more at-
torneys and the furnishing of such other services in ac-
cordance with subsections (b) through (f).” §3599(a)(1).

The Court states that “(a)(1) describes federal capital de-
fendants.” Ante, at 184. But according to the Court’s
mode of analysis, that is not so. Subsection (a)(1), like sub-
section (e), contains no language limiting its application to
federal capital defendants. It provides counsel to indigent
defendants in “every criminal action in which a defendant
is charged with a crime which may be punishable by death.”
§3599(a)(1) (emphasis added). Why, then, is subsection
(a)(1) limited to federal capital defendants? Because, as the
Court notes, “the statute is primarily concerned with federal
criminal actions and (a)(1) includes no language suggest-
ing that it applies more broadly.” Amnte, at 186 (footnote
omitted).

Quite right. Section 3599 was enacted as part of a bill
that created a new federal capital offense, see ibid., n. 3, and
it is perfectly reasonable to assume that a federal statute,
providing federally funded counsel, applies in federal pro-
ceedings only, even where the statute contains no such ex-
press limitation. Cf. Barron ex rel. Tiernan v. Mayor of
Baltimore, T Pet. 243, 247-248 (1833). But there is no basis
for adopting that reading with respect to only half the stat-
ute. If subsection (a)(1) is limited to federal proceedings,
then subsection (e), which likewise contains no express fed-
eral limitation, is similarly limited. We cannot give the
same silence (omission of the limiting word “federal”) in adja-
cent and simultaneously enacted subsections of the same law
(§3599) divergent meanings.

The Court advances two arguments for reading subsection
(e) more broadly. First, it claims that unlike subsection
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(@)(1), “subsection (a)(2) refers to state litigants.” Ante,
at 186. It most certainly does not. It refers to proceedings
under §§2254 and 2255—proceedings under federal statutes
providing federal causes of action in federal court. Read
together, subsections (a)(1) and (a)(2) provide federally
funded counsel for persons convicted of capital crimes who
are appearing in federal court. Subsection (a)(2) neither un-
dermines the Court’s earlier statement that “the statute’s
primary focus is federal” proceedings, nor gives the Court
license to insert words selectively into the statutory text.

The Court next reasons that the phrase “executive or
other clemency” suggests that subsection (e) includes state
clemency proceedings. Since (the argument goes) federal
clemency is exclusively executive, the word “other” must
refer to state clemency, or else it would be superfluous. But
the drafting history, which the Court thinks relevant, ante,
at 190-192, defeats the inference the Court wishes to draw.
The current text of subsection (e) first appeared in a version
of the bill that included what is now subsection (a)(1) (which
the Court concedes deals only with federal proceedings), but
not subsection (a)(2) (which the Court would deem applicable
to state proceedings). 134 Cong. Rec. 22995 (1988). In
other words, at the time of its introduction, subsection
(e) applied only to federal defendants, and the phrase “or
other clemency” was unquestionably superfluous.

In any event, the Court’s reading places a great deal of
weight on avoiding superfluity in a statute that is already
teeming with superfluity. Item: Subsection (a)(2) needlessly
refers to §2255 proceedings even though subsections (a)(1)
and (e) taken together would provide federal capital defend-
ants with counsel in §2255 proceedings. Item: Subsection
(a)(2) provides counsel “in accordance with subsections (b)
through (f)” even though subsections (b) and (¢) have no
conceivable relevance to subsection (a)(2).* Item: Subsec-

*Subsection (b) details the requisite qualifications for a lawyer ap-
pointed “before judgment”; but appointments under subsection (a)(2) are
made only after judgment. Subsection (¢) requires that a lawyer ap-
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tion (e) provides counsel “throughout every subsequent stage
of available judicial proceedings,” including “all available
post-conviction process.” (Emphasis added.) The first use
of the term “available” is already of dubious value (is counsel
expected to represent a defendant in unavailable proceed-
ings?), but its needless repetition is inexplicable. In a stat-
ute that is such a paragon of shoddy draftsmanship, relying
upon the superfluity of “or other” to extend the statute’s
application from federal to state proceedings is quite ab-
surd—and doubly absurd when that extension is illogically
limited to the subsection in which “or other” appears.

II

The Court’s reading of subsection (e) faces a second
substantial difficulty. Subsection (e) provides that counsel,
once appointed,

“shall represent the defendant throughout every subse-
quent stage of available judicial proceedings, including
pretrial proceedings, trial, sentencing, motions for new
trial, appeals, applications for writ of certiorari to the
Supreme Court of the United States, and all available
post-conviction process, together with applications for
stays of execution and other appropriate motions and
procedures.” §3599().

In other words, once counsel is appointed under (a)(2), peti-
tioner is entitled to federal counsel “throughout every subse-
quent stage of available judicial proceedings.” The Govern-
ment argues that, if subsection (e) is not limited to federal
proceedings, then a §2254 petitioner who obtains federally
funded counsel will retain that counsel, at federal expense,
in all “subsequent” state-court proceedings, including the re-
trial that follows the grant of federal habeas relief. The

pointed after judgment have been “admitted to practice in the court of
appeals for not less than five years” (emphasis added); but the postconvie-
tion proceedings dealt with by subsection (a)(2) take place in federal dis-
trict court.
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Court disagrees, on the ground that a new trial represents
the “commencement of new judicial proceedings.” Ante,
at 189.

I need not enter that controversy. What is clear, at least,
is that (if subsection (e) includes state proceedings) federally
funded counsel would have to represent petitioners in subse-
quent state habeas proceedings. The Court tries to split the
baby here, conceding that “a district court may determine
on a case-by-case basis that it is appropriate for federal coun-
sel to exhaust [in state court] a claim in the course of her
federal habeas representation.” Amnte, at 190, n. 7. The
Court tries to derive this discretionary authority from sub-
section (e)’s provision for representation by federal counsel
in “other appropriate motions and procedures.” §3599(e)
(emphasis added). But that provision is in addition
to, rather than in limitation of, subsection (e)’s unquali-
fied statement that counsel “shall represent the defendant
throughout every subsequent stage of available judicial pro-
ceedings, including . . . all available post-conviction process.”
The provision then continues: “together with applications for
stays of execution and other appropriate motions and proce-
dures.” (Emphasis added.) There is no way in which this
can be read to limit the requirement that counsel represent
the defendant in “every subsequent stage of available judicial
proceedings,” which would include habeas proceedings in
state court.

The Court seeks to avoid this conclusion by saying that
“[s]tate habeas is not a stage ‘subsequent’ to federal habeas,”
because “[pletitioners must exhaust their claims in state
court before seeking federal habeas relief.” Amnte, at 189.
This is a breathtaking denial of reality, confusing what
should be with what 7s. It is rather like saying that murder
does not exist because the law forbids it. To be sure, peti-
tioners are supposed to complete state postconviction pro-
ceedings before pursuing relief in federal court. But they
often do not do so, and when they do not our opinions permit
them to seek stays or dismissals of their §2254 petitions in
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order that they may thereafter (subsequently) return to
state court to exhaust their claims. See Rhines v. Weber,
544 U. S. 269, 277-278 (2005); Pliler v. Ford, 542 U. S. 225,
228 (2004). Additionally, inmates may—as petitioner did in
this case—file successive state habeas petitions after §2254
proceedings are complete. See Harbison v. State,
No. E2004-00885-CCA-R28-PD, 2005 WL 1521910, *1
(Tenn. Crim. App., June 27, 2005). These subsequent state
proceedings are not rare but commonplace, and it is incon-
ceivable (if state proceedings are covered) that subsection
(e) does not refer to them. Indeed, one would think that
subsection (e) refers especially to them. And what kind of
an incoherent statute would it be that allows counsel for de-
facto-subsequent federal habeas claims that should have
been brought earlier (see §3599(a)(2)) but does not allow
counsel for subsequent state habeas claims that have the
same defect?

If §3599(e) includes state proceedings (as the Court holds),
and if “subsequent” is given its proper scope (rather than
the tortured one adopted by the Court)—then §3599(a)(2)’s
limitation of federally provided counsel to only federal ha-
beas proceedings would amount to a dead letter. A capital
convict could file for federal habeas without first exhausting
state postconviction remedies, obtain a stay or dismissal of
that federal petition, and return to state court along with
his federally funded lawyer. Indeed, under our decision in
McFarland v. Scott, 512 U. S. 849 (1994), he need not even
file an unexhausted federal habeas petition; he can file a
stand-alone “motion requesting the appointment of habeas
counsel,” id., at 859, and obtain federally funded counsel that
he can then take back for the subsequent state proceedings.
The question persists: Why would § 3599(a)(2) provide coun-
sel in only federal habeas proceedings, when § 3599(e) makes
it so easy to obtain federally funded counsel for state habeas
proceedings as well?
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* * *

Concededly, §3599 contains no express language limiting
its application to proceedings in a federal forum. And yet
Harbison, the Government, and the Court all read part
of that section to refer to federal proceedings only. The
Court’s refusal to extend that limitation to the entirety of
§3599 is untenable. It lacks a textual basis and has the ad-
ditional misfortune of producing absurd results, which the
majority attempts to avoid by doing further violence to the
statutory text. I would read the statute as providing fed-
eral counsel to capital convicts appearing in a federal forum,
and I accordingly would affirm the judgment of the Sixth
Circuit.
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ENTERGY CORP. v. RIVERKEEPER, INC,, ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 07-588. Argued December 2, 2008—Decided April 1, 2009*

Petitioners’ powerplants have “cooling water intake structures” that
threaten the environment by squashing against intake screens (“im-
pingement”) or suctioning into the cooling system (“entrainment”)
aquatic organisms from the water sources tapped to cool the plants.
Thus, the facilities are subject to regulation under the Clean Water Act,
which mandates that “[alny standard established pursuant to section
1311 ... or section 1316 . . . and applicable to a point source shall require
that the location, design, construction, and capacity of cooling water
intake structures reflect the best technology available for minimizing
adverse environmental impact.” 33 U.S.C. §1326(b). Sections 1311
and 1316, in turn, employ a variety of “best technology” standards to
regulate effluent discharge into the Nation’s waters. The Environmen-
tal Protection Agency (EPA) promulgated the §1326(b) regulations at
issue after nearly three decades of making the “best technology avail-
able” determination on a case-by-case basis. Its “Phase I” regulations
govern new cooling water intake structures, while the “Phase II” rules
at issue apply to certain large existing facilities. In the latter rules,
the EPA set “national performance standards,” requiring most Phase II
facilities to reduce “impingement mortality for [aquatic organisms] by
80 to 95 percent from the calculation baseline,” and requiring a subset
of facilities to reduce entrainment of such organisms by “60 to 90 percent
from [that] baseline.” 40 CFR §125.94(b)(1), (2). However, the EPA
expressly declined to mandate closed-cycle cooling systems, or equiva-
lent reductions in impingement and entrainment, as it had done in its
Phase I rules, in part because the cost of rendering existing facilities
closed-cycle compliant would be nine times the estimated cost of compli-
ance with the Phase II performance standards, and because other tech-
nologies could approach the performance of closed-cycle operation. The
Phase II rules also permit site-specific variances from the national per-
formance standards, provided that the permit-issuing authority imposes
remedial measures that yield results “as close as practicable to the appli-

*Together with No. 07-589, PSEG Fossil LLC et al. v. Riverkeeper, Inc.,
et al., and No. 07-597, Utility Water Act Group v. Riverkeeper, Inc., et al.,
also on certiorari to the same court.
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cable performance standards.” §125.94(a)(5)(i), (ii). Respondents—
environmental groups and various States—challenged the Phase II reg-
ulations. Concluding that cost-benefit analysis is impermissible under
33 U.S.C. §1326(b), the Second Circuit found the site-specific cost-
benefit variance provision unlawful and remanded the regulations to the
EPA for it to clarify whether it had relied on cost-benefit analysis in
setting the national performance standards.

Held: The EPA permissibly relied on cost-benefit analysis in setting the
national performance standards and in providing for cost-benefit vari-
ances from those standards as part of the Phase II regulations.
Pp. 217-227.

(a) The EPA’s view that § 1326(b)’s “best technology available for min-
imizing adverse environmental impact” standard permits consideration
of the technology’s costs and of the relationship between those costs
and the environmental benefits produced governs if it is a reasonable
interpretation of the statute—not necessarily the only possible interpre-
tation, nor even the interpretation deemed most reasonable by the
courts. Chevron U. S. A. Inc. v. Natural Resources Defense Council,
Inc., 467 U. S. 837, 843-844. The Second Circuit took “best technology”
to mean the technology that achieves the greatest reduction in adverse
environmental impacts at a reasonable cost to the industry, but it may
also describe the technology that most efficiently produces a good, even
if it produces a lesser quantity of that good than other available technol-
ogies. This reading is not precluded by the phrase “for minimizing ad-
verse environmental impact.” Minimizing admits of degree and is not
necessarily used to refer exclusively to the “greatest possible reduc-
tion.” Other Clean Water Act provisions show that when Congress
wished to mandate the greatest feasible reduction in water pollution, it
used plain language, e. g., “elimination of discharges of all pollutants,”
§1311(b)(2)(A). Thus, § 1326(b)’s use of the less ambitious goal of “mini-
mizing adverse environmental impact” suggests that the EPA has some
discretion to determine the extent of reduction warranted under the
circumstances, plausibly involving a consideration of the benefits de-
rived from reductions and the costs of achieving them. Pp. 217-220.

(b) Considering §1326(b)’s text, and comparing it with the text and
statutory factors applicable to parallel Clean Water Act provisions,
prompts the conclusion that it was well within the bounds of reasonable
interpretation for the EPA to conclude that cost-benefit analysis is not
categorically forbidden. In the Phase II rules the EPA sought only to
avoid extreme disparities between costs and benefits, limiting variances
from Phase IT’s “national performance standards” to circumstances
where the costs are “significantly greater than the benefits” of compli-
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ance. 40 CFR §125.94(a)(5)(ii). In defining “national performance
standards” the EPA assumed the application of technologies whose ben-
efits approach those estimated for closed-cycle cooling systems at a
fraction of the cost. That the EPA has for over 30 years interpreted
§1326(b) to permit a comparison of costs and benefits, while not conclu-
sive, also tends to show that its interpretation is reasonable and hence a
legitimate exercise of its discretion. KEven respondents and the Second
Circuit ultimately recognize that some comparison of costs and benefits
is permitted. The Second Circuit held that §1326(b) mandates only
those technologies whose costs can be reasonably borne by the industry.
But whether it is reasonable to bear a particular cost can very well
depend on the resulting benefits. Likewise, respondents concede that
the EPA need not require that industry spend billions to save one
more fish. This concedes the principle, and there is no statutory basis
for limiting the comparison of costs and benefits to situations where
the benefits are de minimis rather than significantly disproportionate.
Pp. 220-226.

475 F. 3d 83, reversed and remanded.

SCALIA, J., delivered the opinion of the Court, in which RoBERTS, C. J.,
and KENNEDY, THOMAS, and ALITO, JJ., joined. BREYER, J., filed an opin-
ion concurring in part and dissenting in part, post, p. 230. STEVENS, J.,
filed a dissenting opinion, in which SOUTER and GINSBURG, JJ., joined,
post, p. 236.

Mauwreen E. Mahoney argued the cause for petitioners.
With her on the briefs for petitioners Entergy Corp. et al.
were J. Scott Ballenger, Cassandra S. Bernstein, Elise N.
Zoli, Kevin P. Martin, Abigail Hemani, Chuck D. Barlow,
and John G. Valeri, Jr. Kristy A. N. Bulleit filed briefs for
petitioner Utility Water Act Group.

Deputy Solicitor General Joseffer argued the cause for
the federal parties as respondents under this Court’s Rule
12.6 in support of petitioners. With him on the briefs were
former Solicitor General Garre, Assistant Attorney General
Tenpas, Deputy Solicitor General Kneedler, Cynthia J. Mor-
ris, and Jessica O’Donnell.

Richard J. Lazarus argued the cause for respondents.
With him on the brief for respondents Riverkeeper, Inc.,
et al. were Reed W. Super, Edward Lloyd, and P. Kent Cor-
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rell. A brief for respondents State of Rhode Island et al.
was filed by Patrick C. Lynch, Attorney General of Rhode
Island, and Tricia O’Hare Jedele, Special Assistant Attorney
General, Richard Blumenthal, Attorney General of Connect-
icut, and Kimberly Massicotte and Matthew Levine, Assist-
ant Attorneys General, Martha Coakley, Attorney General
of Massachusetts, and Andrew Goldberg, Assistant Attorney
General, Andrew M. Cuomo, Attorney General of New York,
Barbara D. Underwood, Solicitor General, Andy D. Bing,
Deputy Solicitor General, Denise A. Hartman, Assistant So-
licitor General, and Maureen F. Leary, Assistant Attorney
General, Joseph R. Biden 111, Attorney General of Delaware,
and Kevin Maloney, Deputy Attorney General, Anne Mil-
gram, Attorney General of New Jersey, and Ellen Barney
Balint, Deputy Attorney General.t

TBriefs of amici curiae urging reversal were filed for the State of Ne-
braska et al. by Jon Bruning, Attorney General of Nebraska, and David
D. Cookson, Chief Deputy Attorney General, and by the Attorneys Gen-
eral and other officials for their respective States as follows: Troy King,
Attorney General of Alabama, Dustin McDaniel, Attorney General of Ar-
kansas, John W. Suthers, Attorney General of Colorado, Bill McCollum,
Attorney General of Florida, Steve Carter, Attorney General of Indiana,
Stephen N. Six, Attorney General of Kansas, and Jared S. Maag, Deputy
Solicitor General, Jack Conway, Attorney General of Kentucky, James D.
Caldwell, Attorney General of Louisiana, Michael A. Cox, Attorney Gen-
eral of Michigan, Jeremiah W. (Jay) Nixon, Attorney General of Missouri,
Gary K. King, Attorney General of New Mexico, Wayne Stenehjem, Attor-
ney General of North Dakota, Henry McMaster, Attorney General of
South Carolina, Robert E. Cooper, Jr., Attorney General of Tennessee,
Greg Abbott, Attorney General of Texas, and Robert F. McDonnell, Attor-
ney General of Virginia, and William E. Thro, State Solicitor General; for
the American Chemistry Council et al. by Russell S. Frye, Leslie A.
Hulse, Richard S. Wasserstrom, Robin S. Conrad, Amar D. Sarwal, Jan
S. Amundson, and Quentin Riegel; for the American Petroleum Institute
by Damniel P. Albers, David T. Ballard, Harry Ng, and Michael See; for
the California Council for Environmental and Economic Balance by Kevin
M. Fong; for the National Association of Home Builders by Messrs.
Albers and Ballard, Duane J. Desiderio, and Thomas J. Ward, for the
Nuclear Energy Institute by Seth P. Waxman, Edward C. DuMont, Brian
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JUSTICE SCALIA delivered the opinion of the Court.

These cases concern a set of regulations adopted by the
Environmental Protection Agency (EPA or agency) under
§316(b) of the Clean Water Act, 33 U.S.C. §1326(b).
69 Fed. Reg. 41576 (2004). Respondents—environmental
groups and various States!—challenged those regulations,
and the Second Circuit set them aside. Riverkeeper, Inc. v.
EPA, 475 F. 3d 83, 99-100 (2007). The issue for our decision
is whether, as the Second Circuit held, the EPA is not per-
mitted to use cost-benefit analysis in determining the content
of regulations promulgated under § 1326(b).

I

Petitioners operate—or represent those who operate—
large powerplants. In the course of generating power, those

M. Boynton, and Ellen C. Ginsberg; and for the Pacific Legal Foundation
by M. Reed Hopper and Steven Geoffrey Gieseler.

Briefs of amici curiae urging affirmance were filed for the State of
Illinois et al. by Lisa Madigan, Attorney General of Illinois, Michael A.
Scodro, Solicitor General, and Jane Elinor Notz, Deputy Solicitor General,
by Roberto J. Sdnchez-Ramos, Secretary of Justice of Puerto Rico, by
Susan Shinkman and Richard P. Mather, and by the Attorneys General
for their respective States as follows: Tom Miller of Iowa, Douglas F.
Gansler of Maryland, Mike McGrath of Montana, Nancy H. Rogers of
Ohio, and W. A. Drew Edmondson of Oklahoma; for Commercial Fisher-
men of America, et al., by Elizabeth J. Hubertz and Stephanie Tai; for
Environment America et al. by Christopher J. Wright and Timothy J.
Simeone; for Environmental Law Professors by Jared A. Goldstein; for
the National Wildlife Federation et al. by David K. Mears; for OMB Watch
by Amy Sinden; and for Voices of the Wetlands et al. by Deborah A. Sivas
and Leah J. Russin.

Briefs of amici curiae were filed for the AEI Center for Regulatory
and Market Studies et al. by Robert E. Litan; for the Clean Air Task Force
et al. by Ann Brewster Weeks; and for Frank Ackerman et al. by David
M. Driesen and Douglas A. Kysar.

!The EPA and its Administrator appeared as respondents in support
of petitioners. See Brief for Federal Parties as Respondents Supporting
Petitioners. References to “respondents” throughout the opinion refer
only to those parties challenging the EPA rules at issue in these cases.
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plants also generate large amounts of heat. To cool their
facilities, petitioners employ “cooling water intake struc-
tures” that extract water from nearby water sources.
These structures pose various threats to the environment,
chief among them the squashing against intake screens (ele-
gantly called “impingement”) or suction into the cooling
system (“entrainment”) of aquatic organisms that live in the
affected water sources. See 69 Fed. Reg. 41586. Accord-
ingly, the facilities are subject to regulation under the Clean
Water Act, 33 U. S. C. §1251 et seq., which mandates:

“Any standard established pursuant to section 1311 of
this title or section 1316 of this title and applicable to a
point source shall require that the location, design, con-
struction, and capacity of cooling water intake struc-
tures reflect the best technology available for minimiz-
ing adverse environmental impact.” § 1326(b).

Sections 1311 and 1316, in turn, employ a variety of “best
technology” standards to regulate the discharge of effluents
into the Nation’s waters.

The §1326(b) regulations at issue here were promulgated
by the EPA after nearly three decades in which the deter-
mination of the “best technology available for minimizing
[cooling water intake structures’] adverse environmental im-
pact” was made by permit-issuing authorities on a case-by-
case basis, without benefit of a governing regulation. The
EPA’s initial attempt at such a regulation came to nought
when the Fourth Circuit determined that the agency had
failed to adhere to the procedural requirements of the Ad-
ministrative Procedure Act. Appalachian Power Co. v.
Train, 566 F. 2d 451, 457 (1977). The EPA withdrew the
regulation, 44 Fed. Reg. 32956 (1979), and instead published
“draft guidance” for use in implementing § 1326(b)’s require-
ments via site-specific permit decisions under §1342. See
EPA, Office of Water Enforcement Permits Div., {Draft}
Guidance for Evaluating the Adverse Impact of Cooling
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Water Intake Structures on the Aquatic Environment: Sec-
tion 316(b) P. L. 92-500 (May 1, 1977), online at http://
www.epa.gov/waterscience/316b/files/1977TAEIguid.pdf (all
Internet materials as visited Mar. 30, 2009, and available in
Clerk of Court’s case file); 69 Fed. Reg. 41584 (describing
system of case-by-case permits under the draft guidance).

In 1995, the EPA entered into a consent decree which, as
subsequently amended, set a multiphase timetable for the
EPA to promulgate regulations under § 1326(b). See River-
keeper, Inc. v. Whitman, No. 93 Civ. 0314 (AGS), 2001 WL
1505497, *1 (SDNY, Nov. 27, 2001). In the first phase the
EPA adopted regulations governing certain new, large cool-
ing water intake structures. 66 Fed. Reg. 65256 (2001)
(Phase I rules); see 40 CFR §§125.80(a), 125.81(a) (2008).
Those rules require new facilities with water-intake flow
greater than 10 million gallons per day to, among other
things, restrict their inflow “to a level commensurate with
that which can be attained by a closed-cycle recirculating
cooling water system.”? §125.84(b)(1). New facilities with
water-intake flow between 2 million and 10 million gallons
per day may alternatively comply by, among other things,
reducing the volume and velocity of water removal to cer-
tain levels. §125.84(c). And all facilities may alternatively
comply by demonstrating, among other things, “that the
technologies employed will reduce the level of adverse envi-
ronmental impact . . . to a comparable level” to what would
be achieved by using a closed-cycle cooling system.
§125.84(d). These regulations were upheld in large part by
the Second Circuit in Riverkeeper, Inc. v. EPA, 358 F. 3d
174 (2004).

2Closed-cycle cooling systems recirculate the water used to cool the fa-
cility, and consequently extract less water from the adjacent waterway,
proportionately reducing impingement and entrainment. Riverkeeper,
Inc. v. EPA, 358 F. 3d 174, 182, n. 5 (CA2 2004); 69 Fed. Reg. 41601, and
n. 44 (2004).
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The EPA then adopted the so-called “Phase II” rules at
issue here.? 69 Fed. Reg. 41576. They apply to existing
facilities that are point sources, whose primary activity is
the generation and transmission (or sale for transmission) of
electricity, and whose water-intake flow is more than 50 mil-
lion gallons of water per day, at least 25 percent of which is
used for cooling purposes. Ibid. Over 500 facilities, ac-
counting for approximately 53 percent of the Nation’s
electric-power generating capacity, fall within Phase II's
ambit. See EPA, Economic and Benefits Analysis for
the Final Section 316(b) Phase 11 Existing Facilities Rule,
p. A3-13 (Table A3-4, Feb. 2004), online at http://www.
epa.gov/waterscience/316b/phase2/econbenefits/final/a3.
pdf. Those facilities remove on average more than 214 bil-
lion gallons of water per day, causing impingement and en-
trainment of over 3.4 billion aquatic organisms per year. 69
Fed. Reg. 41586.

To address those environmental impacts, the EPA set “na-
tional performance standards,” requiring Phase II facilities
(with some exceptions) to reduce “impingement mortality for
all life stages of fish and shellfish by 80 to 95 percent from the
calculation baseline”; a subset of facilities must also reduce
entrainment of such aquatic organisms by “60 to 90 percent
from the calculation baseline.” 40 CFR §125.94(b)(1), (2);
see §125.93 (defining “calculation baseline”). Those targets
are based on the environmental improvements achievable
through deployment of a mix of remedial technologies, 69
Fed. Reg. 41599, which the EPA determined were “commer-
cially available and economically practicable,” id., at 41602.

In its Phase II rules, however, the EPA expressly declined
to mandate adoption of closed-cycle cooling systems or equiv-

3The EPA has also adopted Phase III rules for facilities not subject
to the Phase I and Phase II regulations. 71 Fed. Reg. 35006 (2006). A
challenge to those regulations is currently before the Fifth Circuit, where
proceedings have been stayed pending disposition of these cases. See
ConocoPhillips Co. v. EPA, No. 06-60662.
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alent reductions in impingement and entrainment, as it had
done for new facilities subject to the Phase I rules. Id.,
at 41601. It refused to take that step in part because of
the “generally high costs” of converting existing facilities
to closed-cycle operation, and because “other technologies
approach the performance of this option.” Id., at 41605.
Thus, while closed-cycle cooling systems could reduce im-
pingement and entrainment mortality by up to 98 percent,
id., at 41601 (compared to the Phase II targets of 80 to 95
percent impingement reduction), the cost of rendering all
Phase II facilities closed-cycle-compliant would be approxi-
mately $3.5 billion per year, id., at 41605, nine times the esti-
mated cost of compliance with the Phase II performance
standards, id., at 41666. Moreover, Phase II facilities com-
pelled to convert to closed-cycle cooling systems “would
produce 2.4 percent to 4.0 percent less electricity even while
burning the same amount of coal,” possibly requiring the
construction of “20 additional 400-MW plants . . . to replace
the generating capacity lost.” Id., at 41605. The EPA thus
concluded that “[a]lthough not identical, the ranges of im-
pingement and entrainment reduction are similar under both
options . . . . [Benefits of compliance with the Phase II
rules] can approach those of closed-cycle recirculating sys-
tems at less cost with fewer implementation problems.” Id.,
at 41606.

The regulations permit the issuance of site-specific vari-
ances from the national performance standards if a facility
can demonstrate either that the costs of compliance are “sig-
nificantly greater than” the costs considered by the agency
in setting the standards, 40 CFR § 125.94(a)(5)(i), or that the
costs of compliance “would be significantly greater than the
benefits of complying with the applicable performance stand-
ards,” §125.94(a)(5)(ii). Where a variance is warranted, the
permit-issuing authority must impose remedial measures
that yield results “as close as practicable to the applicable
performance standards.” §125.94(a)(5)(i), (ii).
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Respondents challenged the EPA’s Phase II regulations,
and the Second Circuit granted their petition for review and
remanded the regulations to the EPA. The Second Circuit
identified two ways in which the EPA could permissibly con-
sider costs under 33 U.S.C. §1326(b): (1) in determining
whether the costs of remediation “can be ‘reasonably borne’
by the industry,” and (2) in determining which remedial tech-
nologies are the most cost effective, that is, the technologies
that reach a specified level of benefit at the lowest cost. 475
F. 3d, at 99-100. See also id., at 98, and n. 10. It concluded,
however, that cost-benefit analysis, which “compares the
costs and benefits of various ends, and chooses the end with
the best net benefits,” id., at 98, is impermissible under
§1326(Db), id., at 100.

The Court of Appeals held the site-specific cost-benefit
variance provision to be unlawful. Id., at 114. Finding it
unclear whether the EPA had relied on cost-benefit analysis
in setting the national performance standards, or had only
used cost-effectiveness analysis, it remanded to the agency
for clarification of that point. Id., at 104-105. (The remand
was also based on other grounds which are not at issue here.)
The EPA suspended operation of the Phase II rules pend-
ing further rulemaking. 72 Fed. Reg. 37107 (2007). We
then granted certiorari limited to the following question:
“Whether [§1326(b)] . . . authorizes the [EPA] to compare
costs with benefits in determining ‘the best technology avail-
able for minimizing adverse environmental impact’ at cooling
water intake structures.” 552 U. S. 1309 (2008).

II

In setting the Phase II national performance standards
and providing for site-specific cost-benefit variances, the
EPA relied on its view that §1326(b)’s “best technology
available” standard permits consideration of the technology’s
costs, 69 Fed. Reg. 41626, and of the relationship between
those costs and the environmental benefits produced, id., at
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41603. That view governs if it is a reasonable interpretation
of the statute—not necessarily the only possible interpreta-
tion, nor even the interpretation deemed most reasonable
by the courts. Chevron U.S. A. Inc. v. Natural Resources
Defense Council, Inc., 467 U. S. 837, 843-844 (1984).*

As we have described, § 1326(b) instructs the EPA to set
standards for cooling water intake structures that reflect
“the best technology available for minimizing adverse envi-
ronmental impact.” The Second Circuit took that language
to mean the technology that achieves the greatest reduction
in adverse environmental impacts at a cost that can reason-
ably be borne by the industry. 475 F. 3d, at 99-100. That
is certainly a plausible interpretation of the statute. The
“best” technology—that which is “most advantageous,” Web-
ster’s New International Dictionary 258 (2d ed. 1953)—may
well be the one that produces the most of some good, here a
reduction in adverse environmental impact. But “best tech-
nology” may also describe the technology that most effi-
ciently produces some good. In common parlance one could
certainly use the phrase “best technology” to refer to that
which produces a good at the lowest per-unit cost, even if it
produces a lesser quantity of that good than other available
technologies.

Respondents contend that this latter reading is precluded
by the statute’s use of the phrase “for minimizing adverse

4The dissent finds it “puzzling” that we invoke this proposition (that a
reasonable agency interpretation prevails) at the “outset,” omitting the
supposedly prior inquiry of “ ‘whether Congress has directly spoken to the
precise question at issue.”” Post, at 241, n. 5 (opinion of STEVENS, J.)
(quoting Chevron, 467 U. S., at 842). But surely if Congress has directly
spoken to an issue then any agency interpretation contradicting what Con-
gress has said would be unreasonable.

What is truly “puzzling” is the dissent’s accompanying charge that the
Court’s failure to conduct the Chevron step-one inquiry at the outset “re-
flects [its] reluctance to consider the possibility . . . that Congress’ silence
may have meant to foreclose cost-benefit analysis.” Post, at 241, n. 5.
Our discussion of that issue, infra, at 222-223, speaks for itself.
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environmental impact.” Minimizing, they argue, means re-
ducing to the smallest amount possible, and the “best tech-
nology available for minimizing adverse environmental im-
pacts” must be the economically feasible technology that
achieves the greatest possible reduction in environmental
harm. Brief for Respondent Riverkeeper, Inc., et al. 25—
26. But “minimize” is a term that admits of degree and is
not necessarily used to refer exclusively to the “greatest pos-
sible reduction.” For example, elsewhere in the Clean
Water Act, Congress declared that the procedures imple-
menting the Act “shall encourage the drastic minimization
of paperwork and interagency decision procedures.” 33
U.S.C. §1251(f). If respondents’ definition of the term
“minimize” is correct, the statute’s use of the modifier “dras-
tic” is superfluous.

Other provisions in the Clean Water Act also suggest the
agency’s interpretation. When Congress wished to mandate
the greatest feasible reduction in water pollution, it did so in
plain language: The provision governing the discharge of
toxic pollutants into the Nation’s waters requires the EPA
to set “effluent limitations [which] shall require the elimina-
tion of discharges of all pollutants if the Administrator
finds . . . that such elimination is technologically and economi-
cally achievable,” § 1311(b)(2)(A) (emphasis added). See also
§1316(a)(1) (mandating “where practicable, a standard [for
new point sources] permitting no discharge of pollutants”
(emphasis added)). Section 1326(b)’s use of the less ambi-
tious goal of “minimizing adverse environmental impact”
suggests, we think, that the agency retains some discretion
to determine the extent of reduction that is warranted under
the circumstances. That determination could plausibly in-
volve a consideration of the benefits derived from reductions
and the costs of achieving them. Cf. 40 CFR §125.83 (defin-
ing “minimize” for purposes of the Phase I regulations as
“reduc[ing] to the smallest amount, extent, or degree reason-
ably possible”). It seems to us, therefore, that the phrase
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“best technology available,” even with the added specifica-
tion “for minimizing adverse environmental impact,” does
not unambiguously preclude cost-benefit analysis.?
Respondents’ alternative (and, alas, also more complex) ar-
gument rests upon the structure of the Clean Water Act.
The Act provided that during its initial implementation pe-
riod existing “point sources”—discrete conveyances from
which pollutants are or may be discharged, 33 U.S. C.
§1362(14)—were subject to “effluent limitations . . . which
shall require the application of the best practicable control
technology currently available.” §1311(b)(1)(A) (emphasis
added). (We shall call this the “BPT” test.) Following that
transition period, the Act initially mandated adoption, by
July 1, 1983 (later extended to March 31, 1989), of stricter
effluent limitations requiring “application of the best avail-
able technology economically achievable for such category
or class, which will result in reasonable further progress to-
ward the national goal of eliminating the discharge of all pol-
lutants.” §1311(b)(2)(A) (emphasis added); see EPA v. Na-
tional Crushed Stone Assn., 449 U. S. 64, 69-70 (1980). (We
shall call this the “BATEA” test.) Subsequent amendment
limited application of this standard to toxic and nonconven-
tional pollutants, and for the remainder established a (pre-
sumably laxer) test of “best conventional-pollutant control
technology.” §1311(b)(2)(E).® (We shall call this “BCT.”)

5Respondents concede that the term “available” is ambiguous, as it
could mean either technologically feasible or economically feasible. But
any ambiguity in the term “available” is largely irrelevant. Regardless
of the criteria that render a technology “available,” the EPA would still
have to determine which available technology is the “best” one. And as
discussed above, that determination may well involve consideration of the
technology’s relative costs and benefits.

6The statute does not contain a hyphen between the words “conven-
tional” and “pollutant.” “Conventional pollutant” is a statutory term,
however, see 33 U. S. C. §1314(a)(4), and it is clear that in §1311(b)(2)(E)
the adjective modifies “pollutant” rather than “control technology.” The
hyphen makes that clear.
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Finally, §1316 subjected certain categories of new point
sources to “the greatest degree of effluent reduction which
the Administrator determines to be achievable through ap-
plication of the best available demonstrated control tech-
nology.” $§1316(a)(1) (emphasis added); § 1316(b)(1)(B). (We
shall call this the “BADT” test.) The provision at issue
here, applicable not to effluents but to cooling water intake
structures, requires, as we have described, “the best tech-
nology available for minimizing adverse environmental
mmpact,” §1326(b) (emphasis added). (We shall call this the
“BTA” test.)

The first four of these tests are elucidated by statutory
factor lists that guide their implementation. To take the
standards in (presumed) order of increasing stringency, see
Crushed Stone, supra, at 69-70: In applying the BPT test
the EPA is instructed to consider, among other factors, “the
total cost of application of technology in relation to the efflu-
ent reduction benefits to be achieved.” §1314(b)(1)(B). In
applying the BCT test it is instructed to consider “the rea-
sonableness of the relationship between the costs of attain-
ing a reduction in effluents and the effluent reduction ben-
efits derived.” §1314(b)(4)(B) (emphasis added). And in
applying the BATEA and BADT tests the EPA is instructed
to consider the “cost of achieving such effluent reduction.”
§§1314(b)(2)(B), 1316(b)(1)(B). There is no such elucidating
language applicable to the BTA test at issue here. To facili-
tate comparison, the texts of these five tests, the clarifying
factors applicable to them, and the entities to which they
apply are set forth in the Appendix, infra.

The Second Circuit, in rejecting the EPA’s use of cost-
benefit analysis, relied in part on the propositions that
(1) cost-benefit analysis is precluded under the BATEA and
BADT tests; and (2) that, insofar as the permissibility of
cost-benefit analysis is concerned, the BTA test (the one at
issue here) is to be treated the same as those two. See 475
F. 3d, at 98. It is not obvious to us that the first of these
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propositions is correct, but we need not pursue that point,
since we assuredly do not agree with the second. It is cer-
tainly reasonable for the agency to conclude that the BTA
test need not be interpreted to permit only what those other
two tests permit. Its text is not identical to theirs. It has
the relatively modest goal of “minimizing adverse environ-
mental impact” as compared with the BATEA’s goal of “elim-
inating the discharge of all pollutants.” And it is unencum-
bered by specified statutory factors of the sort provided for
those other two tests, which omission can reasonably be
interpreted to suggest that the EPA is accorded greater
discretion in determining its precise content.

Respondents and the dissent argue that the mere fact that
§1326(b) does not expressly authorize cost-benefit analysis
for the BTA test, though it does so for two of the other tests,
displays an intent to forbid its use. This surely proves too
much. For while it is true that two of the other tests au-
thorize cost-benefit analysis, it is also true that all four of
the other tests expressly authorize some consideration of
costs. Thus, if respondents’ and the dissent’s conclusion re-
garding the import of §1326(b)’s silence is correct, it is
a fortiori true that the BTA test permits no consideration
of cost whatsoever, not even the “cost-effectiveness” and
“feasibility” analysis that the Second Circuit approved, see
supra, at 217, that the dissent would approve, post, at 237,
and that respondents acknowledge. The inference that re-
spondents and the dissent would draw from the silence is, in
any event, implausible, as §1326(b) is silent not only with
respect to cost-benefit analysis but with respect to all poten-
tially relevant factors. If silence here implies prohibition,
then the EPA could not consider any factors in implementing
§1326(b)—an obvious logical impossibility. It is eminently
reasonable to conclude that §1326(b)’s silence is meant to
convey nothing more than a refusal to tie the agency’s hands
as to whether cost-benefit analysis should be used, and if so
to what degree.
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Contrary to the dissent’s suggestion, see post, at 238-240,
our decisions in Whitman v. American Trucking Assns.,
Inc., 531 U. S. 457 (2001), and American Textile Mfrs. Insti-
tute, Inc. v. Donovan, 452 U. S. 490 (1981), do not undermine
this conclusion. In American Trucking, we held that the
text of §109 of the Clean Air Act, “interpreted in its statu-
tory and historical context . . ., unambiguously bars cost
considerations” in setting air quality standards under that
provision. 531 U.S., at 471. The relevant “statutory con-
text” included other provisions in the Clean Air Act that
expressly authorized consideration of costs, whereas §109
did not. Id., at 467-468. American Trucking thus stands
for the rather unremarkable proposition that sometimes stat-
utory silence, when viewed in context, is best interpreted as
limiting agency discretion. For the reasons discussed ear-
lier, § 1326(b)’s silence cannot bear that interpretation.

In American Textile, the Court relied in part on a stat-
ute’s failure to mention cost-benefit analysis in holding that
the relevant agency was not required to engage in cost-
benefit analysis in setting certain health and safety stand-
ards. 452 U.S., at 510-512. But under Chevron, that an
agency is not required to do so does not mean that an agency
is not permitted to do so.

This extended consideration of the text of §1326(b), and
comparison of that with the text and statutory factors appli-
cable to four parallel provisions of the Clean Water Act, lead
us to the conclusion that it was well within the bounds of
reasonable interpretation for the EPA to conclude that cost-
benefit analysis is not categorically forbidden. Other argu-
ments may be available to preclude such a rigorous form of
cost-benefit analysis as that which was prescribed under the
statute’s former BPT standard, which required weighing
“the total cost of application of technology” against “the . ..
benefits to be achieved.” See supra, at 221. But that ques-
tion is not before us.
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In the Phase II requirements challenged here the EPA
sought only to avoid extreme disparities between costs and
benefits. The agency limited variances from the Phase II
“national performance standards” to circumstances where
the costs are “significantly greater than the benefits” of com-
pliance. 40 CFR §125.94(a)(5)(ii). In defining the “national
performance standards” themselves the EPA assumed the
application of technologies whose benefits “approach those
estimated” for closed-cycle cooling systems at a fraction of
the cost: $389 million per year, 69 Fed. Reg. 41666, as com-
pared with (1) at least $3.5 billion per year to operate compli-
ant closed-cycle cooling systems, id., at 41605 (or $1 billion
per year to impose similar requirements on a subset of Phase
IT facilities, id., at 41606), and (2) significant reduction in the
energy output of the altered facilities, id., at 41605. And
finally, the EPA’s assessment of the relatively meager finan-
cial benefits of the Phase II regulations that it adopted—
reduced impingement and entrainment of 1.4 billion aquatic
organisms, id., at 41661, Exh. XII-6, with annualized use
benefits of $83 million, id., at 41662, and nonuse benefits of
indeterminate value, id., at 41660-41661—when compared to
annual costs of $389 million, demonstrates quite clearly that
the agency did not select the Phase II regulatory require-
ments because their benefits equaled their costs.

While not conclusive, it surely tends to show that the
EPA’s current practice is a reasonable and hence legitimate
exercise of its discretion to weigh benefits against costs that
the agency has been proceeding in essentially this fashion
for over 30 years. See Alaska Dept. of Environmental
Conservation v. EPA, 540 U. S. 461, 487 (2004); Barnhart v.
Walton, 535 U. S. 212, 219-220 (2002). As early as 1977, the
agency determined that, while §1326(b) does not require
cost-benefit analysis, it is also not reasonable to “interpret
Section [1326(b)] as requiring use of technology whose cost
is wholly disproportionate to the environmental benefit to be
gained.” In re Public Service Co. of New Hampshire, 1
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E. A. D. 332, 340 (1977). See also In re Central Hudson Gas
and Electric Corp., EPA General Counsel Opinions, NPDES
Permits, No. 63, pp. 371, 381 (July 29, 1977) (“EPA ultimately
must demonstrate that the present value of the cumulative
annual cost of modifications to cooling water intake struc-
tures is not wholly out of proportion to the magnitude of the
estimated environmental gains”); Seacoast Amnti-Pollution
League v. Costle, 597 F. 2d 306, 311 (CA1 1979) (rejecting
challenge to an EPA permit decision that was based in part
on the agency’s determination that further restrictions
would be “‘wholly disproportionate to any environmental
benefit’”). While the EPA’s prior “wholly disproportionate”
standard may be somewhat different from its current “sig-
nificantly greater than” standard, there is nothing in the
statute that would indicate that the former is a permissible
interpretation while the latter is not.

Indeed, in its review of the EPA’s Phase I regulations, the
Second Circuit seemed to recognize that §1326(b) permits
some form of cost-benefit analysis. In considering a chal-
lenge to the EPA’s rejection of dry cooling systems? as the
“best technology available” for Phase I facilities, the Second
Circuit noted that “while it certainly sounds substantial that
dry cooling is 95 percent more effective than closed-cycle
cooling, it is undeniably relevant that that difference repre-
sents a relatively small improvement over closed-cycle cool-
ing at a very significant cost.” Riverkeeper, 358 F. 3d, at
194, n. 22. And in the decision below rejecting the use of
cost-benefit analysis in the Phase II regulations, the Second
Circuit nonetheless interpreted “best technology available”
as mandating only those technologies that can “be reasonably
borne by the industry.” 475 F. 3d, at 99. But whether it is
“reasonable” to bear a particular cost may well depend on

"Dry cooling systems use air drafts to remove heat, and accordingly
remove little or no water from surrounding water sources. See 66 Fed.
Reg. 65282 (2001).
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the resulting benefits; if the only relevant factor was the fea-
sibility of the costs, their reasonableness would be irrelevant.

In the last analysis, even respondents ultimately recognize
that some form of cost-benefit analysis is permissible. They
acknowledge that the statute’s language is “plainly not so
constricted as to require EPA to require industry petitioners
to spend billions to save one more fish or plankton.” Brief
for Respondent Riverkeeper, Inc., et al. 29. This concedes
the principle—the permissibility of at least some cost-benefit
analysis—and we see no statutory basis for limiting its use
to situations where the benefits are de minimis rather than
significantly disproportionate.

* * *

We conclude that the EPA permissibly relied on cost-
benefit analysis in setting the national performance stand-
ards and in providing for cost-benefit variances from those
standards as part of the Phase II regulations. The Court of
Appeals’ reliance in part on the agency’s use of cost-benefit
analysis in invalidating the site-specific cost-benefit variance
provision, 475 F. 3d, at 114, was therefore in error, as was
its remand of the national performance standards for clarifi-
cation of whether cost-benefit analysis was impermissibly
used, id., at 104-105. We of course express no view on the
remaining bases for the Second Circuit’s remand which did
not depend on the permissibility of cost-benefit analysis.
See id., at 108, 110, 113, 115, 117, 120.2 The judgment of the

8JUSTICE BREYER would remand for the additional reason of what he
regards as the agency’s inadequate explanation of the change in its crite-
rion for variances—from a relationship of costs to benefits that is “ ‘wholly
disproportionate’” to one that is “‘significantly greater.’” Post, at 236
(opinion concurring in part and dissenting in part). That question can
have no bearing upon whether the EPA can use cost-benefit analysis,
which is the only question presented here. It seems to us, in any case,
that the EPA’s explanation was ample. It explained that the “wholly out
of proportion” standard was inappropriate for the existing facilities sub-
ject to the Phase II rules because those facilities lack “the greater flexibil-
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Court of Appeals is reversed, and the cases are remanded
for further proceedings consistent with this opinion.

It is so ordered.

APPENDIX
. Entities
Statutory Standard Statutorily Mandated Subject to
Factors .
Regulation

BPT:
“[Elffluent limita-
tions . . . which
shall require the
application of the
best practicable
control technology
currently available.”
33 U. 8. C. §1311(b)
(1)(A) (emphasis
added).

“Factors relating to the
assessment of best
practicable control
technology currently
available . . . shall
include consideration of
the total cost of
application of technology
in relation to the effluent
reduction benefits to be
achieved.” 33 U.S.C.
§1314(b)(1)(B).

Existing point
sources during
the Clean
Water Act’s
initial imple-
mentation
phase.

BCT:
“[Elffluent limitations
... Which . .. shall
require application of
the best conventional
pollutant control

“Factors relating to the
assessment of best
conventional pollutant
control technology . . .
shall include
consideration of the

Existing point
sources that
discharge
“conventional
pollutants” as
defined by the

ity available to new facilities for selecting the location of their intakes and
installing technologies at lower costs relative to the costs associated with

retrofitting existing facilities,

”»

and because “economically impracticable

impacts on energy prices, production costs, and energy production . . .
could occur if large numbers of Phase II existing facilities incurred costs
that were more than ‘significantly greater’ than but not ‘wholly out of

proportion’ to the costs in the EPA’s record.”

68 Fed. Reg. 13541 (2003).
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(emphasis added).

and the effluent
reduction benefits
derived.” 33 U.S.C.
§1314(b)(4)(B).

. Entities
Statutory Standard Statutorily Mandated Subject to
Factors .
Regulation
BCT (continued): reasonableness of the EPA under
technology.” relationship between the |33 U. S. C.
33 U.S.C. costs of attaining a §1314(a)(4).
§1311(b)(2)(E) reduction in effluents

BATEA:
“[Elffluent
limitations . . .
which . . . shall
require application of
the best available
techmology
economically
achievable . . . which
will result in
reasonable further
progress toward the
national goal of
eliminating the
discharge of all
pollutants.” 33
U.S. C.
§1311(b)(2)(A)
(emphasis added).

“Factors relating to the
assessment of best
available technology
shall take into

account . . . the cost of
achieving such effluent
reduction.” 33 U.S. C.
§1314(b)(2)(B).

Existing point
sources that
discharge toxic
pollutants and
non-conven-
tional
pollutants.

BADT:
“[A] standard for the
control of the
discharge of

“I'TThe Administrator
shall take into
consideration the cost of
achieving such effluent

New point
sources within
the categories
of sources
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Entities
Statutorily Mandated .
Statutory Standard utortly ¢ Subject to
Factors .
Regulation

BADT (continued):
pollutants which
reflects the greatest
degree of effluent
reduction which the
Administrator
determines to be
achievable through
application of the best
available
demonstrated control
technology.” 33
U.S. C. §1316(a)(1)
(emphasis added).

reduction, and any
non-water quality,

environmental impact
and energy
requirements.” 33

U. S. C. §1316(b)(1)(B).

identified by
the EPA under
33 U.S.C.
§1316(b)(1)(A).

BTA:
“Any standard . . .
applicable to a point
source shall require
that the location,
design, construction,
and capacity of
cooling water intake
structures reflect the
best technology
available for
minimizing adverse
environmental
impact.” 33 U.S. C.
§1326(D).

N/A

Point sources
that operate
cooling water
intake
structures.
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JUSTICE BREYER, concurring in part and dissenting in
part.

I agree with the Court that the relevant statutory lan-
guage authorizes the Environmental Protection Agency
(EPA or Agency) to compare costs and benefits. Ante, at
217-223. Nonetheless the drafting history and legislative
history of related provisions, Pub. L. 92-500, §§301, 304, 86
Stat. 844, 850, as amended, 33 U. S. C. §§1311, 1314, make
clear that those who sponsored the legislation intended the
law’s text to be read as restricting, though not forbidding,
the use of cost-benefit comparisons. And I would apply that
text accordingly.

I

Section 301 provides that, not later than 1977, effluent lim-
itations for point sources shall require the application of
“best practicable control technology,” §301(b)(1)(A), 86 Stat.
845 (emphasis added); and that, not later than 1983 (later
extended to 1989), effluent limitations for categories and
classes of point sources shall require application of the
“best available technology economically achievable,” §301(b)
(2)(A), 1bid. (emphasis added). Section 304(b), in turn, iden-
tifies the factors that the Agency shall take into account in
determining (1) “best practicable control technology” and
(2) “best available technology.” 86 Stat. 851 (emphasis
added).

With respect to the first, the statute provides that the
factors taken into account by the Agency “shall include
consideration of the total cost of application of technology in
relation to the effluent reduction benefits to be achieved from
such application . . . and such other factors as the Administra-
tor deems appropriate.” §304(b)(1)(B), ibid. With respect
to the second, the statute says that the Agency “shall take
into account . . . the cost of achieving such effluent reduction”
and “such other factors as the Administrator deems appro-
priate.” §304(b)(2)(B), tbid.
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The drafting history makes clear that the statute reflects
a compromise. In the House version of the legislation, the
Agency was to consider “the cost and the economic, social,
and environmental impact of achieving such effluent reduc-
tion” when determining both “best practicable” and “best
available” technology. H. R. 11896, 92d Cong., 2d Sess.,
§§304(b)(1)(B), (b)2)(B) (1972) (as reported from Commit-
tee). The House Report explained that the “best available
technology” standard was needed—as opposed to mandating
the elimination of discharge of pollutants—because “the dif-
ference in the cost of 100 percent elimination of pollutants
as compared to the cost of removal of 97-99 percent of the
pollutants in an effluent can far exceed any reasonable bene-
fit to be achieved. In most cases, the cost of removal of the
last few percentage points increases expo[n]entially.” H. R.
Rep. No. 92-911, p. 103 (1972).

In the Senate version, the Agency was to consider “the
cost of achieving such effluent reduction” when determining
both “best practicable” and “best available” technology.
S. 2770, 92d Cong., 1st Sess., §§304(b)(1)(B), (b)(2)(B) (1971)
(as reported from Committee). The Senate Report explains
that “the technology must be available at a cost . . . which
the Administrator determines to be reasonable.” S. Rep.
No. 92-414, p. 52 (1971) (hereinafter S. Rep.). But it said
nothing about comparing costs and benefits.

The final statute reflects a modification of the House’s lan-
guage with respect to “best practicable,” and an adoption
of the Senate’s language with respect to “best available.”
S. Conf. Rep. No. 92-1236, pp. 124-125 (1972). The final
statute does not require the Agency to compare costs to
benefits when determining “best available technology,” but
neither does it expressly forbid such a comparison.

The strongest evidence in the legislative history support-
ing the respondents’ position—namely, that Congress in-
tended to forbid comparisons of costs and benefits when de-
termining the “best available technology”—can be found in
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a written discussion of the Act’s provisions distributed to
the Senate by Senator Edmund Muskie, the Act’s principal
sponsor, when he submitted the Conference Report for the
Senate’s consideration. 118 Cong. Reec. 33693 (1972). The
relevant part of that discussion points out that, as to “best
practicable technology,” the statute requires application of
a “balancing test between total cost and effluent reduction
benefits.” Id., at 33696; see §304(b)(1)(B). But as to “best
available technology,” it states: “While cost should be a fac-
tor in the Administrator’s judgment, no balancing test will
be required.” Ibid.; see §304(b)(2)(B). And Senator Musk-
ie’s discussion later speaks of the Agency “evaluat[ing] . . .
what needs to be done” to eliminate pollutant discharge and
“what is achievable,” both “without regard to cost.” Ibid.

As this language suggests, the Act’s sponsors had reasons
for minimizing the EPA’s investigation of, and reliance upon,
cost-benefit comparisons. The preparation of formal cost-
benefit analyses can take too much time, thereby delaying
regulation. And the sponsors feared that such analyses
would emphasize easily quantifiable factors over more quali-
tative factors (particularly environmental factors, for exam-
ple, the value of preserving nonmarketable species of fish).
See S. Rep., at 47. Above all, they hoped that minimizing
the use of cost-benefit comparisons would force the develop-
ment of cheaper control technologies; and doing so, whatever
the initial inefficiencies, would eventually mean cheaper,
more effective cleanup. See id., at 50-51.

Nonetheless, neither the sponsors’ language nor the under-
lying rationale requires the Act to be read in a way that
would forbid cost-benefit comparisons. Any such total pro-
hibition would be difficult to enforce, for every real choice
requires a decisionmaker to weigh advantages against disad-
vantages, and disadvantages can be seen in terms of (often
quantifiable) costs. Moreover, an absolute prohibition
would bring about irrational results. As the respondents
themselves say, it would make no sense to require plants to
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“spend billions to save one more fish or plankton.” Brief for
Respondent Riverkeeper, Inc., et al. 29. That is so even if
the industry might somehow afford those billions. And it is
particularly so in an age of limited resources available to
deal with grave environmental problems, where too much
wasteful expenditure devoted to one problem may well mean
considerably fewer resources available to deal effectively
with other (perhaps more serious) problems.

Thus Senator Muskie used nuanced language, which one
can read as leaving to the Agency a degree of authority to
make cost-benefit comparisons in a manner that is sensitive
both to the need for such comparisons and to the concerns
that the law’s sponsors expressed. The relevant statement
begins by listing various factors that the statute requires
the Administrator to take into account when applying the
phrase “practicable” to “classes and categories.” 118 Cong.
Rec. 33696. It states that, when doing so, the Administrator
must apply (as the statute specifies) a “balancing test be-
tween total cost and effluent reduction benefits.” Ibid. At
the same time, it seeks to reduce the likelihood that the Ad-
ministrator will place too much weight upon high costs by
adding that the balancing test “is intended to limit the appli-
cation of technology only where the additional degree of ef-
fluent reduction is wholly out of proportion to the costs of
achieving” a “marginal level of reduction.” Ibid.

Senator Muskie’s statement then considers the “different
test” that the statute requires the Administrator to apply
when determining the “‘best available’” technology. Ibid.
(emphasis added). Under that test, the Administrator “may
consider a broader range of technological alternatives.”
Ibid. And in determining what is “‘best available’ for a
category or class, the Administrator is expected to apply
the same principles involved in making the determination of
‘best practicable’ . . . except as to cost-benefit analysis.”
Ibid. (emphasis added). That is, “[w]hile cost should be a
factor . .. no balancing test will be required.” Ibid. (empha-
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sis added). Rather, “[t/he Administrator will be bound by
a test of reasonableness.” Ibid. (emphasis added). The
statement adds that the “‘best available’” standard “is in-
tended to reflect the need to press toward increasingly
higher levels of control.” Ibid. (emphasis added). And
“the reasonableness of what is ‘economically achievable’
should reflect an evaluation of what needs to be done to move
toward the elimination of the discharge of pollutants and
what is achievable through the application of available tech-
nology—without regard to cost.” Ibid. (emphasis added).

I believe, as I said, that this language is deliberately nu-
anced. The statement says that where the statute uses the
term “best practicable,” the statute requires comparisons of
costs and benefits; but where the statute uses the term “best
available,” such comparisons are not “required.” Ibid. (em-
phasis added). Senator Muskie does not say that all efforts
to compare costs and benefits are forbidden.

Moreover, the statement points out that where the statute
uses the term “best available,” the Administrator “will be
bound by a test of reasonableness.” Ibid. (emphasis added).
It adds that the Administrator should apply this test in a
way that reflects its ideal objective, moving as closely as is
technologically possible to the elimination of pollution. It
thereby says the Administrator should consider, 1. e., take
into account, how much pollution would still remain if the
best available technology were to be applied everywhere—
“without regard to cost.” Ibid. It does not say that the
Administrator must set the standard based solely on the re-
sult of that determination. (It would be difficult to reconcile
the alternative, more absolute reading of this language with
the Senator’s earlier “test of reasonableness.”)

I say that one may, not that one must, read Senator Musk-
ie’s statement this way. But to read it differently would put
the Agency in conflict with the test of reasonableness by
threatening to impose massive costs far in excess of any ben-
efit. For 30 years the EPA has read the statute and its his-
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tory in this way. The EPA has thought that it would not be
“reasonable to interpret Section 316(b) as requiring use of
technology whose cost is wholly disproportionate to the en-
vironmental benefit to be gained.” In re Pub. Serv. Co. of
N. H. (Seabrook Station, Units 1 and 2), 1 E. A. D. 332, 340
(1977), remanded on other grounds, Seacoast Anti-Pollution
League v. Costle, 572 F. 2d 872 (CA1 1978) (emphasis added);
see also In re Central Hudson Gas & Elec. Corp., EPA Gen-
eral Counsel Opinions, NPDES Permits, No. 63, p. 371 (July
29, 1977) (also applying a “wholly disproportionate” test); In
re Pub. Serv. Co. of N. H, 1 E. A. D. 455 (1978) (same).
“[TThis Court will normally accord particular deference to an
agency interpretation of ‘longstanding’ duration.” Barn-
hart v. Walton, 535 U. S. 212, 220 (2002). And for the last
30 years, the EPA has given the statute a permissive reading
without suggesting that in doing so it was ignoring or
thwarting the intent of the Congress that wrote the statute.

The EPA’s reading of the statute would seem to permit it
to describe environmental benefits in non-monetized terms
and to evaluate both costs and benefits in accordance with
its expert judgment and scientific knowledge. The Agency
can thereby avoid lengthy formal cost-benefit proceedings
and futile attempts at comprehensive monetization, see 69
Fed. Reg. 41661-41662 (2004); take account of Congress’
technology-forcing objectives; and still prevent results that
are absurd or unreasonable in light of extreme disparities
between costs and benefits. This approach, in my view,
rests upon a “reasonable interpretation” of the statute—
legislative history included. Hence it is lawful. Chevron
U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467
U. S. 837, 844 (1984). Most of what the majority says is con-
sistent with this view, and to that extent I agree with its
opinion.

II

The cases before us, however, present an additional prob-
lem. We here consider a rule that permits variances from
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national standards if a facility demonstrates that its costs
would be “significantly greater than the benefits of comply-
ing.” 40 CFR §125.94(a)(5)(ii) (2008). The words “signifi-
cantly greater” differ from the words the EPA has tradi-
tionally used to describe its standard, namely, “wholly
disproportionate.” Perhaps the EPA does not mean to
make much of that difference. But if it means the new
words to set forth a new and different test, the EPA must
adequately explain why it has changed its standard. Motor
Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut.
Automobile Ins. Co., 463 U. S. 29, 42-43 (1983); National
Cable & Telecommunications Assn. v. Brand X Internet
Services, 545 U. S. 967, 981 (2005); Thomas Jefferson Unaiv.
v. Shalala, 512 U.S. 504, 524, n. 3 (1994) (THOMAS, J.,
dissenting).

I am not convinced the EPA has successfully explained the
basis for the change. It has referred to the fact that exist-
ing facilities have less flexibility than new facilities with re-
spect to installing new technologies, and it has pointed to
special, energy-related impacts of regulation. 68 Fed. Reg.
13541 (2003) (proposed rule). But it has not explained why
the traditional “wholly disproportionate” standard cannot do
the job now, when the EPA has used that standard (for exist-
ing facilities and otherwise) with apparent success in the
past. See, e. g., Central Hudson, supra.

Consequently, like the majority, I would remand these
cases to the Court of Appeals. But unlike the majority I
would permit that court to remand the cases to the EPA so
that the EPA can either apply its traditional “wholly dispro-
portionate” standard or provide an adequately reasoned ex-
planation for the change.

JUSTICE STEVENS, with whom JUSTICE SOUTER and JUS-
TICE GINSBURG join, dissenting.

Section 316(b) of the Clean Water Act (CWA), 33 U. S. C.
§1326(b), which governs industrial powerplant water intake
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structures, provides that the Environmental Protection
Agency (EPA or Agency) “shall require” that such struc-
tures “reflect the best technology available for minimizing
adverse environmental impact.” The EPA has interpreted
that mandate to authorize the use of cost-benefit analysis
in promulgating regulations under §316(b). For instance,
under the Agency’s interpretation, technology that would
otherwise qualify as the best available need not be used if
its costs are “significantly greater than the benefits” of com-
pliance. 40 CFR §125.94(a)(5)(ii) (2008).

Like the Court of Appeals, I am convinced that the EPA
has misinterpreted the plain text of §316(b). Unless costs
are so high that the best technology is not “available,” Con-
gress has decided that they are outweighed by the bene-
fits of minimizing adverse environmental impact. Section
316(b) neither expressly nor implicitly authorizes the EPA to
use cost-benefit analysis when setting regulatory standards;
fairly read, it prohibits such use.

I

As typically performed by the EPA, cost-benefit analysis
requires the Agency to first monetize the costs and benefits
of a regulation, balance the results, and then choose the reg-
ulation with the greatest net benefits. The process is par-
ticularly controversial in the environmental context in which
a regulation’s financial costs are often more obvious and eas-
ier to quantify than its environmental benefits. And cost-
benefit analysis often, if not always, yields a result that does
not maximize environmental protection.

For instance, although the EPA estimated that water in-
take structures kill 3.4 billion fish and shellfish each year,

1To produce energy, industrial powerplants withdraw billions of gallons
of water daily from our Nation’s waterways. Thermoelectric powerplants
alone demand 39 percent of all freshwater withdrawn nationwide. See
Dept. of Energy, Addressing the Critical Link Between Fossil Energy and
Water 2 (Oct. 2005), http:/www.netl.doe.gov/technologies/coalpower/ewr/
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see 69 Fed. Reg. 41586 (2004), the Agency struggled to calcu-
late the value of the aquatic life that would be protected
under its § 316(b) regulations, id., at 41661. To compensate,
the EPA took a shortcut: Instead of monetizing all aquatic
life, the Agency counted only those species that are commer-
cially or recreationally harvested, a tiny slice (1.8 percent to
be precise) of all impacted fish and shellfish. This narrow
focus in turn skewed the Agency’s calculation of benefits.
When the EPA attempted to value all aquatic life, the bene-
fits measured $735 million.? But when the EPA decided to
give zero value to the 98.2 percent of fish not commercially
or recreationally harvested, the benefits calculation dropped
dramatically—to $83 million. Id., at 41666. The Agency
acknowledged that its failure to monetize the other 98.2 per-
cent of affected species “ ‘could result in serious misallocation
of resources,”” id., at 41660, because its “comparison of com-
plete costs and incomplete benefits does not provide an accu-
rate picture of net benefits to society.”?

Because benefits can be more accurately monetized in
some industries than in others, Congress typically decides
whether it is appropriate for an agency to use cost-benefit
analysis in crafting regulations. Indeed, this Court has rec-
ognized that “[w]hen Congress has intended that an agency
engage in cost-benefit analysis, it has clearly indicated such
intent on the face of the statute.” American Textile Mfrs.

pubs/NETL_Water_Paper_Final Oct.2005.pdf (all Internet materials as
visited Mar. 18, 2009, and available in Clerk of Court’s case file). The fish
and shellfish are killed by “impingement” or “entrainment.” Impinge-
ment occurs when aquatic organisms are trapped against the screens and
grills of water intake structures. Entrainment occurs when these organ-
isms are drawn into the intake structures. See Riverkeeper, Inc. v. EPA,
475 F. 3d 83, 89 (CA2 2007); 69 Fed. Reg. 41586 (2004).

2EPA, Economic and Benefits Analysis for the Proposed Section 316(b)
Phase II Existing Facilities Rule, p. D1-4 (EPA-821-R-02-001, Feb.
2002), http://www.epa.gov/waterscience/316b/phase2/econbenefits.

3EPA, Economic and Benefits Analysis for the Final Section 316(b)
Phase II Existing Facilities Rule, p. D1-5 (EPA-821-R-04-005, Feb. 2004),
http://www.epa.gov/waterscience/316b/phase2/econbenefits/final.htm.
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Institute, Inc. v. Donovan, 452 U. S. 490, 510 (1981). Aec-
cordingly, we should not treat a provision’s silence as an im-
plicit source of cost-benefit authority, particularly when such
authority is elsewhere expressly granted and it has the
potential to fundamentally alter an agency’s approach to
regulation. Congress, we have noted, “does not alter the
fundamental details of a regulatory scheme in vague terms
or ancillary provisions—it does not, one might say, hide ele-
phants in mouseholes.” Whitman v. American Trucking
Assns., Inc., 531 U. S. 457, 468 (2001).

When interpreting statutory silence in the past, we have
sought guidance from a statute’s other provisions. Evidence
that Congress confronted an issue in some parts of a statute,
while leaving it unaddressed in others, can demonstrate that
Congress meant its silence to be decisive. We concluded as
much in American Trucking. In that case, the Court re-
viewed a claim that §109 of the Clean Air Act (CAA), 42
U. S. C. §7409(a) (2000 ed.), authorized the EPA to consider
implementation costs in setting ambient air quality stand-
ards. We read § 109, which was silent on the matter, to pro-
hibit Agency reliance on cost considerations. After examin-
ing other provisions in which Congress had given the
Agency authority to consider costs, the Court “refused to
find implicit in ambiguous sections of the CAA an author-
ization to consider costs that has elsewhere, and so often,
been expressly granted.” 531 U.S. at 467. Studied si-
lence, we thus concluded, can be as much a prohibition as an
explicit “no.”

Further motivating the Court in American Trucking was
the fact that incorporating implementation costs into the
Agency’s calculus risked countermanding Congress’ decision
to protect public health. The cost of implementation, we
said, “is both so indirectly related to public health and so full
of potential for canceling the conclusions drawn from direct
health effects that it would surely have been expressly men-
tioned in [the text] had Congress meant it to be considered.”
Id., at 469.
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American Trucking’s approach should have guided the
Court’s reading of §316(b). Nowhere in the text of §316(b)
does Congress explicitly authorize the use of cost-benefit
analysis as it does elsewhere in the CWA. And the use of
cost-benefit analysis, like the consideration of implementation
costs in American Trucking, “pad[s]” §316(b)’s environmen-
tal mandate with tangential economic efficiency concerns.
Id., at 468. Yet the majority fails to follow American Truck-
1ng despite that case’s obvious relevance to our inquiry.

II

In 1972, Congress amended the CWA to strike a careful
balance between the country’s energy demands and its desire
to protect the environment. The Act required industry to
adopt increasingly advanced technology capable of mitigat-
ing its detrimental environmental impact. Not all point
sources were subject to strict rules at once. Existing plants
were granted time to retrofit with the best technology while
new plants were required to incorporate such technology as
a matter of design. Although Congress realized that tech-
nology standards would necessarily put some firms out of
business, see EPA v. National Crushed Stone Assn., 449
U.S. 64, 79 (1980), the statute’s steady march was toward
stricter rules and potentially higher costs.

Section 316(b) was an integral part of the statutory
scheme. The provision instructs that “[ajny standard estab-
lished pursuant to section 1311 of this title or section 1316 of
this title and applicable to a point source shall require that
the location, design, construction, and capacity of cooling
water intake structures reflect the best technology available
for minimizing adverse environmental impact.” 33 U. S. C.
§ 1326(b) (2006 ed.) (emphasis added).* The “best technology

4The two cross-referenced provisions, §§1311 and 1316, also establish
“best technology” standards, the first applicable to existing point sources
and the second to new facilities. The reference to these provisions in
§316(b) merely requires any rule promulgated under those provisions,
when applied to a point source with a water intake structure, to incorpo-
rate §316(b) standards.
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available,” or “BTA,” standard delivers a clear command: To
minimize the adverse environmental impact of water intake
structures, the EPA must require industry to adopt the best
technology available.

Based largely on the observation that § 316(b)’s text offers
little guidance and therefore delegates some amount of gap-
filling authority to the EPA, the Court concludes that the
Agency has discretion to rely on cost-benefit analysis. See
ante, at 222-223. The Court assumes that, by not specifying
how the EPA is to determine BTA, Congress intended to
give considerable discretion to the EPA to decide how to
proceed. Silence, in the majority’s view, represents ambigu-
ity and an invitation for the Agency to decide for itself which
factors should govern its regulatory approach.

The appropriate analysis requires full consideration of
the CWA’s structure and legislative history to determine
whether Congress contemplated cost-benefit analysis and, if
so, under what circumstances it directed the EPA to utilize
it. This approach reveals that Congress granted the EPA
authority to use cost-benefit analysis in some contexts but
not others, and that Congress intended to control, not dele-
gate, when cost-benefit analysis should be used. See Chev-
ron U. S. A. Inc. v. Natural Resources Defense Council, Inc.,
467 U. S. 837, 842-843 (1984).

Powerful evidence of Congress’ decision not to authorize
cost-benefit analysis in the BTA standard lies in the series of

5The majority announces at the outset that the EPA’s reading of the
BTA standard “governs if it is a reasonable interpretation of the statute—
not necessarily the only possible interpretation, nor even the interpreta-
tion deemed most reasonable by the courts.” Ante, at 218. This obser-
vation is puzzling in light of the commonly understood practice that, as a
first step, we ask “whether Congress has directly spoken to the precise
question at issue.” Chevron, 467 U.S., at 842. Only later, if Congress’
intent is not clear, do we consider the reasonableness of the agency’s ac-
tion. Id., at 843. Assuming ambiguity and moving to the second step
reflects the Court’s reluctance to consider the possibility, which it later
laments is “more complex,” ante, at 220, that Congress’ silence may have
meant to foreclose cost-benefit analysis.
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standards adopted to regulate the outflow, or effluent, from
industrial powerplants. Passed at the same time as the
BTA standard at issue here, the effluent limitation standards
imposed increasingly strict technology requirements on in-
dustry. In each effluent limitation provision, Congress dis-
tinguished its willingness to allow the EPA to consider costs
from its willingness to allow the Agency to conduct a cost-
benefit analysis. And to the extent Congress permitted
cost-benefit analysis, its use was intended to be temporary
and exceptional.

The first tier of technology standards applied to existing
plants—facilities for which retrofitting would be particularly
costly. Congress required these plants to adopt “effluent
limitations . . . which shall require the application of the best
practicable control technology currently available.” 33
U.S. C. §1311(b)(1)(A). Because this “best practicable,” or
“BPT,” standard was meant to ease industry’s transition to
the new technology-based regime, Congress gave BPT two
unique features: First, it would be temporary, remaining in
effect only until July 1, 1983.° Second, it specified that the
EPA was to conduct a cost-benefit analysis in setting BPT
requirements by considering “the total cost of application of
technology in relation to the effluent reduction benefits to be
achieved from such application.”” §1314(b)(1)(B). Permit-
ting cost-benefit analysis in BPT gave the EPA the ability
to cushion the new technology requirement. For a limited

5Congress later extended the deadline to March 31, 1989.

"Senator Muskie, the Senate sponsor of the legislation, described the
cost-benefit analysis permitted under BPT as decidedly narrow, asserting
that “[t]he balancing test between total cost and effluent reduction benefits
is intended to limit the application of technology only where the additional
degree of effluent reduction is wholly out of proportion to the costs of
achieving such marginal level of reduction for any class or category of
sources.” 1 Legislative History of the Water Pollution Control Act
Amendments of 1972 (Committee Print compiled for the Senate Commit-
tee on Public Works by the Library of Congress), Ser. No. 93-1, p. 170
(1973) (hereinafter Leg. Hist.)
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time, a technology with costs that exceeded its benefits
would not be considered “best.”

The second tier of technology standards required existing
powerplants to adopt the “best available technology econom-
ically achievable” to advance “the national goal of eliminat-
ing the discharge of all pollutants.” §1311(b)(2)(A). In set-
ting this “best available technology,” or “BAT,”® standard,
Congress gave the EPA a notably different command for de-
ciding what technology would qualify as “best”: The EPA
was to consider, among other factors, “the cost of achieving
such effluent reduction,” but Congress did not grant it au-
thority to balance costs with the benefits of stricter regula-
tion. $§1314(b)(2)(B). Indeed, in Crushed Stone this Court
explained that the difference between BPT and BAT was the
existence of cost-benefit authority in the first and the ab-
sence of that authority in the second. See 449 U.S,, at 71
(“Similar directions are given the Administrator for deter-
mining effluent reductions attainable from the BAT except
that in assessing BAT total cost is no longer to be considered
in comparison to effluent reduction benefits”).

The BAT standard’s legislative history strongly supports
the view that Congress purposefully withheld cost-benefit
authority for this tier of regulation. See ibid., n. 10. The
House of Representatives and the Senate split over the role
cost-benefit analysis would play in the BAT provision. The
House favored the tool, see H. R. Rep. No. 92-911, p. 107
(1972), 1 Leg. Hist. 794, while the Senate rejected it, see 2
id., at 1183; id., at 1132. The Senate view ultimately pre-
vailed in the final legislation, resulting in a BAT standard
that was “not subject to any test of cost in relation to effluent
reduction benefits or any form of cost/benefit analysis.” 3
Legislative History of the Clean Water Act of 1977: A Con-
tinuation of the Legislative History of the Federal Water
Pollution Control Act (Committee Print compiled for the

8 Although the majority calls this “BATEA,” the parties refer to the
provision as “BAT,” and for simplicity, so will L.
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Senate Committee on Environment and Public Works by the
Library of Congress), Ser. No. 95-14, p. 427 (1978).

The third and strictest regulatory tier was reserved for
new point sources—facilities that could incorporate technol-
ogy improvements into their initial design. These new facil-
ities were required to adopt “the best available demon-
strated control technology,” or “BADT,” which Congress
described as “a standard . . . which reflect[s] the greatest
degree of effluent reduction.” §1316(a)(1). In administer-
ing BADT, Congress directed the EPA to consider “the cost
of achieving such effluent reduction.” §1316(b)(1)(B). But
because BADT was meant to be the most stringent standard
of all, Congress made no mention of cost-benefit analysis.
Again, the silence was intentional. The House’s version of
BADT originally contained an exemption for point sources
for which “the economic, social, and environmental costs bear
no reasonable relationship to the economie, social, and envi-
ronmental benefit to be obtained.” 1 Leg. Hist. 798. That
this exemption did not appear in the final legislation demon-
strates that Congress considered, and rejected, reliance on
cost-benefit analysis for BADT.

It is in this light that the BTA standard regulating water
intake structures must be viewed. The use of cost-benefit
analysis was a critical component of the CWA’s structure and
a key concern in the legislative process. We should there-
fore conclude that Congress intended to forbid cost-benefit
analysis in one provision of the Act in which it was silent on
the matter when it expressly authorized its use in another.’

9The Court argues that, if silence in §316(b) signals the prohibition of
cost-benefit analysis, it must also foreclose the consideration of all other
potentially relevant discretionary factors in setting BTA standards.
Ante, at 222. This all-or-nothing reasoning rests on the deeply flawed
assumption that Congress treated cost-benefit analysis as just one among
many factors upon which the EPA could potentially rely to establish BTA.
Yet, as explained above, the structure and legislative history of the CWA
demonstrate that Congress viewed cost-benefit analysis with special skep-
ticism and controlled its use accordingly. The Court’s assumption of
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See, e. g., Allison Engine Co. v. United States ex rel. Sand-
ers, 563 U. S. 662, 671 (2008); Russello v. United States, 464
U.S. 16, 23 (1983) (“[W]here Congress includes particular
language in one section of a statute but omits it in another
..., 1t is generally presumed that Congress acts intention-
ally and purposely in the disparate inclusion or exclusion”
(internal quotation marks omitted)). This is particularly
true given Congress’ decision that cost-benefit analysis
would play a temporary and exceptional role in the CWA to
help existing plants transition to the Act’s ambitious environ-
mental standards.!® Allowing cost-benefit analysis in the
BTA standard, a permanent mandate applicable to all power-
plants, serves no such purpose and instead fundamentally
weakens the provision’s mandate.!

Accordingly, I would hold that the EPA is without author-
ity to perform cost-benefit analysis in setting BTA stand-

equivalence is thus plainly incorrect. Properly read, Congress’ silence
in §316(b) forbids reliance on the cost-benefit tool but does not foreclose
reliance on all other considerations, such as a determination whether a
technology is so costly that it is not “available” for industry to adopt.

10Tn 1977, Congress established an additional technology-based stand-
ard, commonly referred to as “best conventional pollutant control technol-
ogy,” or “BCT,” to govern conventional pollutants previously covered by
the BAT standard. See 33 U.S.C. §1311(b)(2)(E). The BCT standard
required the EPA to consider, among other factors, “the relationship be-
tween the costs of attaining a reduction in effluents and the effluent reduc-
tion benefits derived.” §1314(b)(4)(B). That Congress expressly author-
ized cost-benefit analysis in BCT further confirms that Congress treated
cost-benefit analysis as exceptional and reserved for itself the authority to
decide when it would be used in the Act.

1 The Court attempts to cabin its holding by suggesting that a “rigorous
form of cost-benefit analysis,” such as the form “prescribed under the stat-
ute’s former BPT standard,” may not be permitted for setting BTA regu-
lations. Ante, at 223. Thus the Court has effectively instructed the
Agency that it can perform a cost-benefit analysis so long as it does not
resemble the kind of cost-benefit analysis Congress elsewhere authorized
in the CWA. The majority’s suggested limit on the Agency’s discretion
can only be read as a concession that cost-benefit analysis, as typically
performed, may be inconsistent with the BTA mandate.
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ards. To the extent the EPA relied on cost-benefit analysis
in establishing its BTA regulations,'? that action was con-
trary to law, for Congress directly foreclosed such reliance
in the statute itself.’®* Chevron, 467 U. S., at 843. Because
we granted certiorari to decide only whether the EPA has
authority to conduct cost-benefit analysis, there is no need
to define the universe of considerations upon which the EPA
can properly rely in administering the BTA standard.
I would leave it to the Agency to decide how to proceed in
the first instance.
I11

Because the Court unsettles the scheme Congress estab-
lished, I respectfully dissent.

2The “national performance standards” the EPA adopted were shaped
by economic efficiency concerns at the expense of finding the technology
that best minimizes adverse environmental impact. In its final rule-
making, the Agency declined to require industrial plants to adopt closed-
cycle cooling technology, which by recirculating cooling water requires less
water to be withdrawn and thus fewer aquatic organisms to be killed.
Riverkeeper, Inc. v. EPA, 358 F. 3d 174, 182, n. 5 (CA2 2004); 69 Fed. Reg.
41601, and n. 44. This the Agency decided despite its acknowledgment
that “closed-cycle, recirculating cooling systems . . . can reduce mortality
from impingement by up to 98 percent and entrainment by up to 98 per-
cent.” Id., at 41601. The EPA instead permitted individual plants to
resort to a “suite” of options so long as the method used reduced impinge-
ment and entrainment by the more modest amounts of 80 and 60 percent,
respectively. See 40 CFR §125.94(b) (2008). The Agency also permitted
individual plants to obtain a site-specific variance from the national per-
formance standards if they could prove (1) that compliance costs would be
“significantly greater than” those the Agency considered when establish-
ing the standards, or (2) that compliance costs “would be significantly
greater than the benefits of complying with the applicable performance
standards,” § 125.94(a)(5).

8 Thus, the Agency’s past reliance on a “wholly disproportionate” stand-
ard, a mild variant of cost-benefit analysis, is irrelevant. See ante, at
224-225 (majority opinion). Because “Congress has directly spoken to
the precise question at issue,” Chevron, 467 U. S., at 842, longstanding
yet impermissible agency practice cannot ripen into permissible agency
practice.
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14 PENN PLAZA LLC ET AL. v. PYETT ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 07-581. Argued December 1, 2008—Decided April 1, 2009

Respondents are members of the Service Employees International Union,
Local 32BJ (Union). Under the National Labor Relations Act, the
Union is the exclusive bargaining representative of employees within
the building-services industry in New York City, which includes building
cleaners, porters, and doorpersons. The Union has exclusive authority
to bargain on behalf of its members over their “rates of pay, wages,
hours of employment, or other conditions of employment,” 29 U. S. C.
§159(a), and engages in industrywide collective bargaining with the
Realty Advisory Board on Labor Relations, Inc. (RAB), a multiemployer
bargaining association for the New York City real-estate industry. The
agreement between the Union and the RAB is embodied in their Col-
lective Bargaining Agreement for Contractors and Building Owners
(CBA). The CBA requires Union members to submit all claims of em-
ployment discrimination to binding arbitration under the CBA’s griev-
ance and dispute resolution procedures.

Petitioner 14 Penn Plaza LLC is a member of the RAB. It owns and
operates the New York City office building where respondents worked
as night lobby watchmen and in other similar capacities. Respondents
were directly employed by petitioner Temco Service Industries, Inc.
(Temco), a maintenance service and cleaning contractor. After 14 Penn
Plaza, with the Union’s consent, engaged a unionized security contractor
affiliated with Temco to provide licensed security guards for the build-
ing, Temco reassigned respondents to jobs as porters and cleaners.
Contending that these reassignments led to a loss in income, other dam-
ages, and were otherwise less desirable than their former positions, re-
spondents asked the Union to file grievances alleging, among other
things, that petitioners violated the CBA’s ban on workplace discrimina-
tion by reassigning respondents on the basis of their age in violation of
the Age Discrimination in Employment Act of 1967 (ADEA), 29 U. 8. C.
§621 et seq. The Union requested arbitration under the CBA, but after
the initial hearing, withdrew the age-discrimination claims on the
ground that its consent to the new security contract precluded it from
objecting to respondents’ reassignments as discriminatory. Respond-
ents then filed a complaint with the Equal Employment Opportunity
Commission (EEOC) alleging that petitioners had violated their ADEA



248 14 PENN PLAZA LLC ». PYETT

Syllabus

rights, and the EEOC issued each of them a right-to-sue notice. In the
ensuing lawsuit, the District Court denied petitioners’ motion to compel
arbitration of respondents’ age-discrimination claims. The Second Cir-
cuit affirmed, holding that Alexander v. Gardner-Denver Co., 415 U. S.
36, forbids enforcement of collective-bargaining provisions requiring ar-
bitration of ADEA claims.

Held: A provision in a collective-bargaining agreement that clearly and
unmistakably requires union members to arbitrate ADEA claims is en-
forceable as a matter of federal law. Pp. 255-274.

(a) Examination of the two federal statutes at issue here, the ADEA
and the National Labor Relations Act (NLRA), yields a straightforward
answer to the question presented. The Union and the RAB, negotiat-
ing on behalf of 14 Penn Plaza, collectively bargained in good faith and
agreed that employment-related discrimination claims, including ADEA
claims, would be resolved in arbitration. This freely negotiated con-
tractual term easily qualifies as a “conditio[n] of employment” subject
to mandatory bargaining under the NLRA, 29 U.S.C. §159(a). See,
e. 9., Litton Financial Printing Div., Litton Business Systems, Inc. v.
NLRB, 501 U.S. 190, 199. As in any contractual negotiation, a union
may agree to the inclusion of an arbitration provision in a collective-
bargaining agreement in return for other concessions from the em-
ployer, and courts generally may not interfere in this bargained-for ex-
change. See NLRB v. Magnavox Co., 415 U.S. 322, 328. Thus, the
CBA’s arbitration provision must be honored unless the ADEA itself
removes this particular class of grievances from the NLRA’s broad
sweep. See Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,
Inc., 473 U. S. 614, 628. It does not. This Court has squarely held that
the ADEA does not preclude arbitration of claims brought under the
statute. See Gilmer v. Interstate/Johnson Lane Corp., 500 U. S. 20,
26-33. Accordingly, there is no legal basis for the Court to strike down
the arbitration clause in this CBA, which was freely negotiated by the
Union and the RAB, and which clearly and unmistakably requires re-
spondents to arbitrate the age-discrimination claims at issue in this ap-
peal. Pp. 255-260.

(b) The CBA’s arbitration provision is also fully enforceable under
the Gardner-Denver line of cases. Respondents incorrectly interpret
Gardner-Denver and its progeny as holding that an agreement to arbi-
trate ADEA claims provided for in a collective-bargaining agreement
cannot waive an individual employee’s right to a judicial forum under
federal antidiscrimination statutes. Pp. 260-272.

(i) The facts underlying Gardner-Denver and its progeny reveal the
narrow scope of the legal rule they engendered. Those cases “did not
involve the issue of the enforceability of an agreement to arbitrate statu-
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tory claims,” but “the quite different issue whether arbitration of
contract-based claims precluded subsequent judicial resolution of statu-
tory claims.” Gilmer, supra, at 35. Gardner-Denver does not control
the outcome where, as here, the collective-bargaining agreement’s arbi-
tration provision expressly covers both statutory and contractual dis-
crimination claims. Pp. 260-264.

(i) Apart from their narrow holdings, the Gardner-Denver line of
cases included broad dicta highly critical of using arbitration to vindi-
cate statutory antidiscrimination rights. That skepticism, however,
rested on a misconceived view of arbitration that this Court has since
abandoned. First, contrary to Gardner-Denver’s erroneous assump-
tion, 415 U. S., at 51, the decision to resolve ADEA claims by way of
arbitration instead of litigation does not waive the statutory right to be
free from workplace age discrimination; it waives only the right to seek
relief from a court in the first instance, see, e. g., Gilmer, supra, at 26.
Second, Gardner-Denver’s mistaken suggestion that certain informal
features of arbitration made it a forum “well suited to the resolution of
contractual disputes,” but “a comparatively inappropriate forum for the
final resolution of [employment] rights,” 415 U. S., at 56, has been cor-
rected. See, e. g., Shearson/American Express Inc. v. McMahon, 482
U. S. 220, 232. Third, Gardner-Denver’s concern that, in arbitration, a
union may subordinate an individual employee’s interests to the collec-
tive interests of all employees in the bargaining unit, 415 U. S., at 58,
n. 19, cannot be relied on to introduce a qualification into the ADEA
that is not found in its text. Until Congress amends the ADEA to meet
the conflict-of-interest concern identified in the Gardner-Denver dicta,
there is “no reason to color the lens through which the arbitration clause
is read.” Mitsubishi, supra, at 628. In any event, the conflict-of-
interest argument amounts to an unsustainable collateral attack on the
NLRA, see Emporium Capwell Co. v. Western Addition Commumnity
Organization, 420 U. S. 50, 62, and Congress has accounted for the con-
flict in several ways: Union members may bring a duty of fair represen-
tation claim against the union; a union can be subjected to direct liability
under the ADEA if it discriminates on the basis of age; and union mem-
bers may also file age-discrimination claims with the EEOC and the
National Labor Relations Board. Pp. 265-272.

(c) Because respondents’ arguments that the CBA does not clearly
and unmistakably require them to arbitrate their ADEA claims were
not raised in the lower courts, they have been forfeited. Moreover,
although a substantive waiver of federally protected civil rights will not
be upheld, see, e. g., Mitsubishi, supra, at 637, and n. 19, this Court is
not positioned to resolve in the first instance respondents’ claim that
the CBA allows the Union to prevent them from effectively vindicating
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their federal statutory rights in the arbitral forum, given that this ques-
tion would require resolution of contested factual allegations, was not
fully briefed here or below, and is not fairly encompassed within the
question presented. Resolution now would be particularly inappropri-
ate in light of the Court’s hesitation to invalidate arbitration agreements
based on speculation. See, e.g., Green Tree Financial Corp.-Ala. v.
Randolph, 531 U. S. 79. Pp. 272-274.

498 F. 3d 88, reversed and remanded.

THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and ScALIA, KENNEDY, and ALITO, JJ., joined. STEVENS, J., filed a dis-
senting opinion, post, p. 274. SOUTER, J., filed a dissenting opinion, in
which STEVENS, GINSBURG, and BREYER, JJ., joined, post, p. 277.

Paul Salvatore argued the cause for petitioners. With
him on the briefs were Edward A. Brill, Charles S. Sims,
Mark D. Harris, Brian S. Rauch, lan C. Schaefer, James F.
Berg, and Howard Rothschild.

David C. Frederick argued the cause for respondents.
With him on the brief were Jeffrey L. Kreisberg, Michael F.
Sturley, and Lynn E. Blais.

Curtis E. Gannon argued the cause for the United States
as amicus curiae urging affirmance. With him on the brief
were former Solicitor General Garre, Acting Assistant
Attorney General Becker, Dennis J. Dimsey, Ronald S.
Cooper, and Lorraine C. Davis.*

*Briefs of amici curiae urging reversal were filed for the Chamber of
Commerce of the United States of America by Samuel Estreicher and
Robin S. Conrad; and for the Equal Employment Advisory Council by Rae
T. Vann.

Briefs of amici curiae urging affirmance were filed for the American
Federation of Labor and Congress of Industrial Organizations et al. by
Jonathan P. Hiatt, James B. Coppess, and Laurence Gold; for the Law-
yers’ Committee for Civil Rights Under Law et al. by Matthew D. Slater,
Michael Byars, Andrew Weaver, and Michael Foreman, for the National
Employment Lawyers Association et al. by Kathleen Phair Barnard, Jef-
frey L. Needle, Laurie A. McCann, and Deborah Zuckerman, for the Na-
tional Right to Work Legal Defense Foundation, Inc., by Raymond J. La-
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JUSTICE THOMAS delivered the opinion of the Court.

The question presented by this case is whether a provision
in a collective-bargaining agreement that clearly and unmis-
takably requires union members to arbitrate claims arising
under the Age Discrimination in Employment Act of 1967
(ADEA), 81 Stat. 602, as amended, 29 U. S. C. §621 et seq.,
is enforceable. The United States Court of Appeals for the
Second Circuit held that this Court’s decision in Alexander
v. Gardner-Denver Co., 415 U. S. 36 (1974), forbids enforce-
ment of such arbitration provisions. We disagree and re-
verse the judgment of the Court of Appeals.

I

Respondents are members of the Service Employees In-
ternational Union, Local 32BJ (Union). Under the National
Labor Relations Act (NLRA), 49 Stat. 449, as amended, the
Union is the exclusive bargaining representative of employ-
ees within the building-services industry in New York City,
which includes building cleaners, porters, and doorpersons.
See 29 U. S. C. §159(a). In this role, the Union has exclusive
authority to bargain on behalf of its members over their
“rates of pay, wages, hours of employment, or other condi-
tions of employment.” Ibid. Since the 1930’s, the Union
has engaged in industrywide collective bargaining with the
Realty Advisory Board on Labor Relations, Inc. (RAB), a
multiemployer bargaining association for the New York City
real-estate industry. The agreement between the Union
and the RAB is embodied in their Collective Bargaining
Agreement for Contractors and Building Owners (CBA).
The CBA requires Union members to submit all claims of
employment discrimination to binding arbitration under the
CBA’s grievance and dispute resolution procedures:

Jeunesse, Jr.; and for the Service Employees International Union, Local
32BJ, by Larry Engelstein.

Matthew W. Finkin, Barry Winograd, and James Oldham filed a brief
for the National Academy of Arbitrators as amicus curiae.
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“30. NO DISCRIMINATION

“There shall be no discrimination against any present
or future employee by reason of race, creed, color, age,
disability, national origin, sex, union membership, or any
characteristic protected by law, including, but not lim-
ited to, claims made pursuant to Title VII of the Civil
Rights Act, the Americans with Disabilities Act, the
Age Discrimination in Employment Act, the New York
State Human Rights Law, the New York City Human
Rights Code, . . . or any other similar laws, rules or
regulations. All such claims shall be subject to the
grievance and arbitration procedure (Articles V and VI)
as the sole and exclusive remedy for violations. Arbi-
trators shall apply appropriate law in rendering deci-
sions based upon claims of discrimination.” App. to
Pet. for Cert. 48a.!

Petitioner 14 Penn Plaza LLC is a member of the RAB.
It owns and operates the New York City office building
where, prior to August 2003, respondents worked as night
lobby watchmen and in other similar capacities. Respond-
ents were directly employed by petitioner Temco Service In-
dustries, Inc. (Temco), a maintenance service and cleaning
contractor. In August 2003, with the Union’s consent, 14
Penn Plaza engaged Spartan Security, a unionized security
services contractor and affiliate of Temco, to provide licensed
security guards to staff the lobby and entrances of its build-
ing. Because this rendered respondents’ lobby services un-
necessary, Temco reassigned them to jobs as night porters

! Article V establishes the grievance process, which applies to all claims
regardless of whether they are subject to arbitration under the CBA. Ar-
ticle VI establishes the procedures for arbitration and postarbitration judi-
cial review, and, in particular, provides that the arbitrator “shall . .. decide
all differences arising between the parties as to interpretation, application
or performance of any part of this Agreement and such other issues as the
parties are expressly required to arbitrate before him under the terms of
this Agreement.” App. to Pet. for Cert. 43a—47a.
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and light-duty cleaners in other locations in the building.
Respondents contend that these reassignments led to a loss
in income, caused them emotional distress, and were other-
wise less desirable than their former positions.

At respondents’ request, the Union filed grievances chal-
lenging the reassignments. The grievances alleged that
petitioners: (1) violated the CBA’s ban on workplace discrim-
ination by reassigning respondents on account of their age;
(2) violated seniority rules by failing to promote one of the
respondents to a handyman position; and (3) failed to equita-
bly rotate overtime. After failing to obtain relief on any of
these claims through the grievance process, the Union re-
quested arbitration under the CBA.

After the initial arbitration hearing, the Union with-
drew the first set of respondents’ grievances—the age-
discrimination claims—from arbitration. Because it had
consented to the contract for new security personnel at 14
Penn Plaza, the Union believed that it could not legitimately
object to respondents’ reassignments as discriminatory.
But the Union continued to arbitrate the seniority and over-
time claims, and, after several hearings, the claims were
denied.

In May 2004, while the arbitration was ongoing but after
the Union withdrew the age-discrimination claims, respond-
ents filed a complaint with the Equal Employment Opportu-
nity Commission (EEOC) alleging that petitioners had vio-
lated their rights under the ADEA. Approximately one
month later, the EEOC issued a Dismissal and Notice of
Rights, which explained that the agency’s “‘review of the
evidence . . . failled] to indicate that a violation hald] oc-
curred,”” and notified each respondent of his right to sue.
Pyett v. Pennsylvania Building Co., 498 F. 3d 88, 91 (CA2
2007).

Respondents thereafter filed suit against petitioners in the
United States District Court for the Southern District of
New York, alleging that their reassignment violated the
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ADEA and state and local laws prohibiting age discrimina-
tion.2 Petitioners filed a motion to compel arbitration of re-
spondents’ claims pursuant to §§3 and 4 of the Federal Arbi-
tration Act (FAA), 9 U.S.C. §§3, 42 The District Court
denied the motion because under Second Circuit precedent,
“even a clear and unmistakable union-negotiated waiver of a
right to litigate certain federal and state statutory claims in
a judicial forum is unenforceable.” App. to Pet. for Cert.
2la. Respondents immediately appealed the ruling under
§16 of the FAA, which authorizes an interlocutory appeal
of “an order . . . refusing a stay of any action under sec-
tion 3 of this title” or “denying a petition under section
4 of this title to order arbitration to proceed.” 9 U.S.C.
§§16(a)(1)(A)~(B).

The Court of Appeals affirmed. 498 F. 3d 88. According
to the Court of Appeals, it could not compel arbitration of
the dispute because Gardner-Denver, which “remains good
law,” held “that a collective bargaining agreement could not
waive covered workers’ rights to a judicial forum for causes
of action created by Congress.” 498 F. 3d, at 92, 91, n. 3
(citing Gardner-Denver, 415 U. S., at 49-51). The Court of
Appeals observed that the Gardner-Denver decision was in
tension with this Court’s more recent decision in Gilmer v.

2Respondents also filed a “hybrid” lawsuit against the Union and peti-
tioners under §301 of the Labor Management Relations Act, 1947, 29
U.S. C. §185, see also DelCostello v. Teamsters, 462 U. S. 151, 164-165
(1983), alleging that the Union breached its “duty of fair representation”
under the NLRA by withdrawing support for the age-discrimination
claims during the arbitration and that petitioners breached the CBA by
reassigning respondents. Respondents later voluntarily dismissed this
suit with prejudice.

3 Petitioners also filed a motion to dismiss the complaint for failure to
state a claim. The District Court denied the motion, holding that re-
spondents had sufficiently alleged an ADEA claim by claiming that they
“were over the age of 40, . . . they were reassigned to positions which led
to substantial losses in income, and . . . their replacements were both
younger and had less seniority at the building.” App. to Pet. for Cert.
20a (footnote omitted). Petitioners have not appealed that ruling.
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Interstate/Johnson Lane Corp., 500 U.S. 20 (1991), which
“held that an individual employee who had agreed individu-
ally to waive his right to a federal forum could be compelled
to arbitrate a federal age discrimination claim.” 498 F. 3d,
at 91, n. 3 (citing Gilmer, supra, at 33-35; emphasis in origi-
nal). The Court of Appeals also noted that this Court pre-
viously declined to resolve this tension in Wright v. Univer-
sal Maritime Service Corp., 525 U. S. 70, 82 (1998), where
the waiver at issue was not “clear and unmistakable.” 498
F. 3d, at 91, n. 3.

The Court of Appeals attempted to reconcile Gardner-
Denver and Gilmer by holding that arbitration provisions in
a collective-bargaining agreement, “which purport to waive
employees’ rights to a federal forum with respect to statu-
tory claims, are unenforceable.” 498 F. 3d, at 93-94. As a
result, an individual employee would be free to choose com-
pulsory arbitration under Gilmer, but a labor union could not
collectively bargain for arbitration on behalf of its members.
We granted certiorari, 552 U. S. 1178 (2008), to address the
issue left unresolved in Wright, which continues to divide
the Courts of Appeals,* and now reverse.

II
A

The NLRA governs federal labor-relations law. As per-
mitted by that statute, respondents designated the Union
as their “exclusive representativle] . . . for the purposes of
collective bargaining in respect to rates of pay, wages, hours
of employment, or other conditions of employment.” 29
U.S.C. §159(a). As the employees’ exclusive bargaining
representative, the Union “enjoys broad authority . . . in the

4Compare, e. g., Rogers v. New York Univ., 220 F. 3d 73, 75 (CA2 2000)
(per curiam); O’Brien v. Agawam, 350 F. 3d 279, 285 (CA1 2003); Mitchell
v. Chapman, 343 F. 3d 811, 824 (CA6 2003); Tice v. American Airlines,
Inc., 288 F. 3d 313, 317 (CA7 2002), with, e. g., Eastern Associated Coal
Corp. v. Massey, 373 F. 3d 530, 533 (CA4 2004).
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negotiation and administration of [the] collective bargaining
contract.” Communications Workers v. Beck, 487 U. S. 735,
739 (1988) (internal quotation marks omitted). But this
broad authority “is accompanied by a responsibility of equal
scope, the responsibility and duty of fair representation.”
Humphrey v. Moore, 375 U.S. 335, 342 (1964). The em-
ployer has a corresponding duty under the NLRA to bargain
in good faith “with the representatives of his employees” on
wages, hours, and conditions of employment. 29 U.S. C.
§ 158(a)(5); see also § 158(d).

In this instance, the Union and the RAB, negotiating on
behalf of 14 Penn Plaza, collectively bargained in good faith
and agreed that employment-related discrimination claims,
including claims brought under the ADEA, would be re-
solved in arbitration. This freely negotiated term between
the Union and the RAB easily qualifies as a “conditio[n] of
employment” that is subject to mandatory bargaining under
§159(a). See Litton Financial Printing Div., Litton Busi-
ness Systems, Inc. v. NLRB, 501 U. S. 190, 199 (1991) (“[Alr-
rangements for arbitration of disputes are a term or condi-
tion of employment and a mandatory subject of bargaining”);
Steelworkers v. Warrior & Gulf Nav. Co., 363 U. S. 574, 578
(1960) (“[Alrbitration of labor disputes under collective bar-
gaining agreements is part and parcel of the collective bar-
gaining process itself”); Textile Workers v. Lincoln Mills
of Ala., 353 U. S. 448, 455 (1957) (“Plainly the agreement to
arbitrate grievance disputes is the quid pro quo for an agree-
ment not to strike”). The decision to fashion a collective-
bargaining agreement to require arbitration of employment-
discrimination claims is no different from the many other
decisions made by parties in designing grievance machinery.’?

5JUSTICE SOUTER claims that this understanding is “impossible to
square with our conclusion in [Alexander v.] Gardner-Denver [Co., 415
U. S. 36 (1974),] that ‘Title VII ... stands on plainly different ground’ from
‘statutory rights related to collective activity’: ‘it concerns not majori-
tarian processes, but an individual’s right to equal employment opportuni-
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Respondents, however, contend that the arbitration clause
here is outside the permissible scope of the collective-
bargaining process because it affects the “employees’ indi-
vidual, non-economic statutory rights.” Brief for Respond-
ents 22; see also post, at 281-283 (SOUTER, J., dissenting).
We disagree. Parties generally favor arbitration precisely
because of the economics of dispute resolution. See Circuit
City Stores, Inc. v. Adams, 532 U. S. 105, 123 (2001) (“Arbi-
tration agreements allow parties to avoid the costs of lit-
igation, a benefit that may be of particular importance in
employment litigation, which often involves smaller sums
of money than disputes concerning commercial contracts”).
As in any contractual negotiation, a union may agree to
the inclusion of an arbitration provision in a collective-
bargaining agreement in return for other concessions from
the employer. Courts generally may not interfere in this
bargained-for exchange. “Judicial nullification of contrac-
tual concessions . .. is contrary to what the Court has recog-
nized as one of the fundamental policies of the National
Labor Relations Act—freedom of contract.” NLRB v. Mag-
navox Co., 415 U. S. 322, 328 (1974) (Stewart, J., concurring
in part and dissenting in part) (internal quotation marks and
brackets omitted).

As a result, the CBA’s arbitration provision must be hon-
ored unless the ADEA itself removes this particular class of

’

ties.””  Post, at 282 (dissenting opinion) (quoting Gardner-Denver, supra,
at 51). As explained below, however, JUSTICE SOUTER repeats the key
analytical mistake made in Gardner-Denver’s dicta by equating the deci-
sion to arbitrate Title VII and ADEA claims to a decision to forgo these
substantive guarantees against workplace discrimination. See infra, at
265-267. The right to a judicial forum is not the nonwaivable “substan-
tive” right protected by the ADEA. See infra, at 259. Thus, although
Title VII and ADEA rights may well stand on “different ground” than
statutory rights that protect “majoritarian processes,” Gardner-Denver,
supra, at 51, the voluntary decision to collectively bargain for arbitration
does not deny those statutory antidiscrimination rights the full protection
they are due.
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grievances from the NLRA’s broad sweep. See Mitsubishi
Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U. S.
614, 628 (1985). It does not. This Court has squarely held
that the ADEA does not preclude arbitration of claims
brought under the statute. See Gilmer, 500 U. S., at 26-33.

In Gilmer, the Court explained that “[a]lthough all statu-
tory claims may not be appropriate for arbitration, ‘(h]Javing
made the bargain to arbitrate, the party should be held to it
unless Congress itself has evinced an intention to preclude
a waiver of judicial remedies for the statutory rights at
issue.”” Id., at 26 (quoting Mitsubishi Motors Corp., supra,
at 628). And “[i]f Congress intended the substantive protec-
tion afforded by the ADEA to include protection against
waiver of the right to a judicial forum, that intention will be
deducible from text or legislative history.” 500 U.S., at 29
(internal quotation marks and some brackets omitted). The
Court determined that “nothing in the text of the ADEA or
its legislative history explicitly precludes arbitration.” Id.,
at 26-27. The Court also concluded that arbitrating ADEA
disputes would not undermine the statute’s “remedial and
deterrent function.” Id., at 28 (internal quotation marks
omitted). In the end, the employee’s “generalized attacks”
on “the adequacy of arbitration procedures” were “insuffi-
cient to preclude arbitration of statutory claims,” id., at 30,
because there was no evidence that “Congress, in enacting
the ADEA, intended to preclude arbitration of claims under
that Act,” id., at 35.

The Gilmer Court’s interpretation of the ADEA fully ap-
plies in the collective-bargaining context. Nothing in the
law suggests a distinction between the status of arbitration
agreements signed by an individual employee and those
agreed to by a union representative. This Court has re-
quired only that an agreement to arbitrate statutory antidis-
crimination claims be “explicitly stated” in the collective-
bargaining agreement. Wright, 525 U.S., at 80 (internal
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quotation marks omitted). The CBA under review here
meets that obligation. Respondents incorrectly counter
that an individual employee must personally “waive” a “[sub-
stantive] right” to proceed in court for a waiver to be “know-
ing and voluntary” under the ADEA. 29 U. S. C. §626(f)(1).
As explained below, however, the agreement to arbitrate
ADEA claims is not the waiver of a “substantive right” as
that term is employed in the ADEA. Wright, supra, at 80;
see mfra, at 265-266. Indeed, if the “right” referred to in
§626(f)(1) included the prospective waiver of the right to
bring an ADEA claim in court, even a waiver signed by an
individual employee would be invalid as the statute also pre-
vents individuals from “waiv[ing] rights or claims that may
arise after the date the waiver is executed.” §626(f)(1)(C).6

5 Respondents’ contention that § 118 of the Civil Rights Act of 1991, Pub.
L. 102-166, 105 Stat. 1081, note following 42 U.S. C. §1981 (2000 ed.),
precludes the enforcement of this arbitration agreement also is misplaced.
See Brief for Respondents 31-32. Section 118 expresses Congress’ sup-
port for alternative dispute resolution: “Where appropriate and to the ex-
tent authorized by law, the use of alternative means of dispute resolution,
including . . . arbitration, is encouraged to resolve disputes arising under”
the ADEA. 105 Stat. 1081, note following 42 U. S C. §1981. Respond-
ents argue that the legislative history actually signals Congress’ intent
to preclude arbitration waivers in the collective-bargaining context. In
particular, respondents point to a House Report that, in spite of the stat-
ute’s plain language, interprets § 118 to support their position. See H. R.
Rep. No. 102-40, pt. 1, p. 97 (1991) (“[Alny agreement to submit disputed
issues to arbitration . . . in the context of a collective bargaining
agreement . . . does not preclude the affected person from seeking relief
under the enforcement provisions of Title VII. This view is consistent
with the Supreme Court’s interpretation of Title VII in Alexander v.
Gardner-Denver Co., 415 U.S. 36 (1974)”). But the legislative history
mischaracterizes the holding of Gardner-Denver, which does not prohibit
collective bargaining for arbitration of ADEA claims. See infra, at 260—
264. Moreover, reading the legislative history in the manner suggested
by respondents would create a direct conflict with the statutory text,
which encourages the use of arbitration for dispute resolution without im-
posing any constraints on collective bargaining. In such a contest, the
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Examination of the two federal statutes at issue in this
case, therefore, yields a straightforward answer to the ques-
tion presented: The NLRA provided the Union and the RAB
with statutory authority to collectively bargain for arbitra-
tion of workplace discrimination claims, and Congress did
not terminate that authority with respect to federal age-
discrimination claims in the ADEA. Accordingly, there is
no legal basis for the Court to strike down the arbitration
clause in this CBA, which was freely negotiated by the Union
and the RAB, and which clearly and unmistakably requires
respondents to arbitrate the age-discrimination claims at
issue in this appeal. Congress has chosen to allow arbitra-
tion of ADEA claims. The Judiciary must respect that
choice.

B

The CBA’s arbitration provision is also fully enforceable
under the Gardner-Denver line of cases. Respondents
interpret Gardner-Denver and its progeny to hold that “a
union cannot waive an employee’s right to a judicial forum
under the federal antidiscrimination statutes” because
“allowing the union to waive this right would substitute
the union’s interests for the employee’s antidiserimination
rights.” Brief for Respondents 12. The “combination of
union control over the process and inherent conflict of inter-
est with respect to discrimination claims,” they argue, “pro-
vided the foundation for the Court’s holding [in Gardner-
Denver] that arbitration under a collective bargaining
agreement could not preclude an individual employee’s right
to bring a lawsuit in court to vindicate a statutory discrimi-
nation claim.” Id., at 15. We disagree.

1

The holding of Gardner-Denver is not as broad as respond-
ents suggest. The employee in that case was covered by a

text must prevail. See Ratzlaf v. United States, 510 U. S. 135, 147-148
(1994) (“[W]e do not resort to legislative history to cloud a statutory text
that is clear”).
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collective-bargaining agreement that prohibited “discrimina-
tion against any employee on account of race, color, religion,
sex, national origin, or ancestry” and that guaranteed that
“[n]Jo employee will be discharged . . . except for just cause.”
415 U.S., at 39 (internal quotation marks omitted). The
agreement also included a “multistep grievance procedure”
that culminated in compulsory arbitration for any “differ-
ences aris[ing] between the Company and the Union as to
the meaning and application of the provisions of this Agree-
ment” and “any trouble aris[ing] in the plant.” Id., at 40-41
(internal quotation marks omitted).

The employee was discharged for allegedly producing too
many defective parts while working for the respondent as a
drill operator. He filed a grievance with his union claiming
that he was “‘unjustly discharged’” in violation of the “‘just
cause’” provision within the collective-bargaining agree-
ment. Id., at 39, 42. Then at the final prearbitration step
of the grievance process, the employee added a claim that he
was discharged because of his race. Id., at 38-42.

The arbitrator ultimately ruled that the employee had
been “‘discharged for just cause,”” but “made no reference
to [the] claim of racial discrimination.” Id., at 42. After
obtaining a right-to-sue letter from the EEOC, the employee
filed a claim in Federal District Court, alleging racial dis-
crimination in violation of Title VII of the Civil Rights Act
of 1964. The District Court issued a decision, affirmed by
the Court of Appeals, which granted summary judgment to
the employer because it concluded that “the claim of racial
discrimination had been submitted to the arbitrator and re-
solved adversely to [the employee].” Id., at 43. In the Dis-
trict Court’s view, “having voluntarily elected to pursue his
grievance to final arbitration under the nondiscrimination
clause of the collective-bargaining agreement,” the employee
was “bound by the arbitral decision” and precluded from
suing his employer on any other grounds, such as a statutory
claim under Title VII. Ibid.
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This Court reversed the judgment on the narrow ground
that the arbitration was not preclusive because the
collective-bargaining agreement did not cover statutory
claims. As a result, the lower courts erred in relying on the
“doctrine of election of remedies” to bar the employee’s Title
VII claim. Id., at 49. “That doctrine, which refers to situa-
tions where an individual pursues remedies that are legally
or factually inconsistent” with each other, did not apply to
the employee’s dual pursuit of arbitration and a Title VII
discrimination claim in district court. Ibid. The employ-
ee’s collective-bargaining agreement did not mandate arbi-
tration of statutory antidiscrimination claims. Id., at 49-
50. “As the proctor of the bargain, the arbitrator’s task is
to effectuate the intent of the parties.” Id., at 53. Because
the collective-bargaining agreement gave the arbitrator “au-
thority to resolve only questions of contractual rights,” his
decision could not prevent the employee from bringing the
Title VII claim in federal court “regardless of whether cer-
tain contractual rights are similar to, or duplicative of, the
substantive rights secured by Title VIL.” Id., at 53-54; see
also d., at 50.

The Court also explained that the employee had not
waived his right to pursue his Title VII claim in federal court
by participating in an arbitration that was premised on the
same underlying facts as the Title VII claim. See id., at 52.
Thus, whether the legal theory of preclusion advanced by the
employer rested on “the doctrines of election of remedies”
or was recast “as resting instead on the doctrine of equitable
estoppel and on themes of res judicata and collateral estop-
pel,” id., at 49, n. 10 (internal quotation marks omitted), it
could not prevail in light of the collective-bargaining agree-
ment’s failure to address arbitration of Title VII claims.
See 1d., at 46, n. 6 (“[W]e hold that the federal policy favoring
arbitration does not establish that an arbitrator’s resolution
of a contractual claim is dispositive of a statutory claim
under Title VII” (emphasis added)).
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The Court’s decisions following Gardner-Denver have not
broadened its holding to make it applicable to the facts of
this case. In Barrentine v. Arkansas-Best Freight System,
Inc., 450 U. S. 728 (1981), the Court considered “whether an
employee may bring an action in federal district court, alleg-
ing a violation of the minimum wage provisions of the Fair
Labor Standards Act, . . . after having unsuccessfully submit-
ted a wage claim based on the same underlying facts to a
joint grievance committee pursuant to the provisions of his
union’s collective-bargaining agreement.” Id., at 729-730.
The Court held that the unsuccessful arbitration did not pre-
clude the federal lawsuit. Like the collective-bargaining
agreement in Gardner-Denver, the arbitration provision
under review in Barrentine did not expressly reference the
statutory claim at issue. See 450 U.S., at 731, n. 5. The
Court thus reiterated that an “arbitrator’s power is both de-
rived from, and limited by, the collective-bargaining agree-
ment” and “[h]is task is limited to construing the meaning of
the collective-bargaining agreement so as to effectuate the
collective intent of the parties.” Id., at 744.

McDonald v. West Branch, 466 U. S. 284 (1984), was de-
cided along similar lines. The question presented in that
case was “whether a federal court may accord preclusive ef-
fect to an unappealed arbitration award in a case brought
under [42 U. S. C. §1983].” Id., at 285. The Court declined
to fashion such a rule, again explaining that “because an ar-
bitrator’s authority derives solely from the contract, Barren-
tine, supra, at 744, an arbitrator may not have the authority
to enforce § 1983” when that provision is left unaddressed by
the arbitration agreement. Id., at 290. Accordingly, as in
both Gardner-Denver and Barrentine, the Court’s decision in
McDonald hinged on the scope of the collective-bargaining
agreement and the arbitrator’s parallel mandate.

The facts underlying Gardner-Denver, Barrentine, and
McDonald reveal the narrow scope of the legal rule arising
from that trilogy of decisions. Summarizing those opinions
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in Gilmer, this Court made clear that the Gardner-Denver
line of cases “did not involve the issue of the enforceability
of an agreement to arbitrate statutory claims.” 500 U. S,
at 35. Those decisions instead “involved the quite different
issue whether arbitration of contract-based claims precluded
subsequent judicial resolution of statutory claims. Since the
employees there had not agreed to arbitrate their statutory
claims, and the labor arbitrators were not authorized to re-
solve such claims, the arbitration in those cases understand-
ably was held not to preclude subsequent statutory actions.”
Ibid.; see also Wright, 525 U. S., at 76; Livadas v. Bradshaw,
512 U. S. 107, 127, n. 21 (1994)." Gardner-Denver and its
progeny thus do not control the outcome where, as is the
case here, the collective-bargaining agreement’s arbitration
provision expressly covers both statutory and contractual
discrimination claims.®

"JUSTICE SOUTER’s reliance on Wright v. Universal Maritime Service
Corp., 525 U. S. 70 (1998), to support its view of Gardner-Denver is mis-
placed. See post, at 281, 283. Wright identified the “tension” between
the two lines of cases represented by Gardner-Denver and Gilmer, but
found “it unnecessary to resolve the question of the validity of a union-
negotiated waiver, since it [was] apparent . . . on the facts and arguments
presented . . . that no such waiver [had] occurred.” 525 U.S., at 76-77.
And although his dissent describes Wright’s characterization of Gardner-
Denver as “raising a ‘seemingly absolute prohibition of union waiver of
employees’ federal forum rights,”” post, at 283 (quoting Wright, 525 U. S.,
at 80), it wrenches the statement out of context: “Although [the right to a
judicial forum] is not a substantive right, see Gilmer, 500 U. S., at 26, and
whether or not Gardner-Denver’s seemingly absolute prohibition of union
waiver of employees’ federal forum rights survives Gilmer, Gardner-
Denver at least stands for the proposition that the right to a federal judi-
cial forum is of sufficient importance to be protected against less-than-
explicit union waiver in a CBA,” id., at 80 (emphasis added). Wright
therefore neither endorsed Gardmer-Denver’s broad language nor sug-
gested a particular result in this case.

8Because today’s decision does not contradict the holding of Gardner-
Denver, we need not resolve the stare decisis concerns raised by the dis-
senting opinions. See post, at 280-281, 285-286 (opinion of SOUTER, J.);
post, at 275-277 (opinion of STEVENS, J.). But given the development of
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We recognize that apart from their narrow holdings, the
Gardner-Denver line of cases included broad dicta that were
highly critical of the use of arbitration for the vindication of
statutory antidiscrimination rights. That skepticism, how-
ever, rested on a misconceived view of arbitration that this
Court has since abandoned.

First, the Court in Gardner-Denver erroneously assumed
that an agreement to submit statutory discrimination claims
to arbitration was tantamount to a waiver of those rights.
See 415 U. S,, at 51 (“[TThere can be no prospective waiver
of an employee’s rights under Title VII” (emphasis added)).
For this reason, the Court stated, “the rights conferred [by
Title VII] can form no part of the collective-bargaining proc-
ess since waiver of these rights would defeat the paramount
congressional purpose behind Title VII.” Ibid.; see also id.,
at 56 (“[W]e have long recognized that ‘the choice of forums
inevitably affects the scope of the substantive right to be
vindicated’” (quoting U. S. Bulk Carriers, Inc. v. Arguelles,
400 U. S. 351, 359-360 (1971) (Harlan, J., concurring))).

The Court was correct in concluding that federal antidis-
crimination rights may not be prospectively waived, see 29
U. S. C. §626(f)(1)(C); see supra, at 259, but it confused an
agreement to arbitrate those statutory claims with a pro-
spective waiver of the substantive right. The decision to
resolve ADEA claims by way of arbitration instead of litiga-
tion does not waive the statutory right to be free from work-
place age discrimination; it waives only the right to seek re-

this Court’s arbitration jurisprudence in the intervening years, see infra,
at 266-269, Gardner-Denver would appear to be a strong candidate for
overruling if the dissents’ broad view of its holding, see post, at 282-283
(opinion of SOUTER, J.), were correct. See Patterson v. McLean Credit
Union, 491 U. S. 164, 173 (1989) (explaining that it is appropriate to over-
rule a decision where there “has been [an] intervening development of the
law” such that the earlier “decision [is] irreconcilable with competing legal
doctrines or policies”).
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lief from a court in the first instance. See Gilmer, supra, at
26 (“‘[Bly agreeing to arbitrate a statutory claim, a party
does not forgo the substantive rights afforded by the statute;
it only submits to their resolution in an arbitral, rather than
a judicial, forum’” (quoting Mzitsubishi Motors Corp., 473
U. S., at 628)). This “Court has been quite specific in hold-
ing that arbitration agreements can be enforced under the
FA A without contravening the policies of congressional en-
actments giving employees specific protection against dis-
crimination prohibited by federal law.” Circuit City Stores,
Inc., 532 U. S., at 123. The suggestion in Gardner-Denver
that the decision to arbitrate statutory discrimination claims
was tantamount to a substantive waiver of those rights,
therefore, reveals a distorted understanding of the com-
promise made when an employee agrees to compulsory
arbitration.

In this respect, Gardner-Denver is a direct descendant of
the Court’s decision in Wilko v. Swan, 346 U. S. 427 (1953),
which held that an agreement to arbitrate claims under the
Securities Act of 1933 was unenforceable. See id., at 438.
The Court subsequently overruled Wilko and, in so doing,
characterized the decision as “pervaded by . . . ‘the old
judicial hostility to arbitration.”” Rodriguez de Quijas v.
Shearson/American Express, Inc., 490 U. S. 477, 480 (1989).
The Court added: “To the extent that Wilko rested on suspi-
cion of arbitration as a method of weakening the protections
afforded in the substantive law to would-be complainants, it
has fallen far out of step with our current strong endorse-
ment of the federal statutes favoring this method of resolv-
ing disputes.” Id., at 481; see also Mitsubishi Motors Corp.,
supra, at 626—627 (“ Wle are well past the time when judicial
suspicion of the desirability of arbitration and of the compe-
tence of arbitral tribunals inhibited the development of arbi-
tration as an alternative means of dispute resolution”). The
timeworn “mistrust of the arbitral process” harbored by the
Court in Gardner-Denver thus weighs against reliance on



Cite as: 5566 U. S. 247 (2009) 267

Opinion of the Court

anything more than its core holding. Shearson/American
Express Inc. v. McMahon, 482 U. S. 220, 231-232 (1987); see
also Gilmer, 500 U. S., at 34, n. 5 (reiterating that Gardner-
Denver’s view of arbitration “has been undermined by [the
Court’s] recent arbitration decisions”). Indeed, in light of
the “radical change, over two decades, in the Court’s recep-
tivity to arbitration,” Wright, 525 U. S., at 77, reliance on
any judicial decision similarly littered with Wilko’s overt
hostility to the enforcement of arbitration agreements would
be ill advised.’

9JUSTICE STEVENS suggests that the Court is displacing its “earlier
determination of the relevant provisions’ meani