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J USTICES  

of the 

SU PREME  COURT  
during the time of these reports 

JOHN G. ROBERTS, Jr., Chief Justice.
 
JOHN PAUL STEVENS, Associate Justice.
 
ANTONIN SCALIA, Associate Justice.
 
ANTHONY M. KENNEDY, Associate Justice.
 
DAVID H. SOUTER, Associate Justice.
 
CLARENCE THOMAS, Associate Justice.
 
RUTH BADER GINSBURG, Associate Justice.
 
STEPHEN BREYER, Associate Justice.
 
SAMUEL A. ALITO, Jr., Associate Justice.
 

retired 

SANDRA DAY O’CONNOR, Associate Justice. 

officers of the court 

PETER D. KEISLER, Acting Attorney General.1 

MICHAEL B. MUKASEY, Attorney General.2 

PAUL D. CLEMENT, Solicitor General. 
WILLIAM K. SUTER, Clerk. 
FRANK D. WAGNER, Reporter of Decisions. 
PAMELA TALKIN, Marshal. 
JUDITH A. GASKELL, Librarian. 

1 Acting Attorney General Keisler resigned effective November 9, 2007. 
2 The Honorable Michael B. Mukasey, of New York, was nominated by 

President Bush on September 21, 2007, to be Attorney General; the nom­
ination was confirmed by the Senate on November 8, 2007; he was com­
missioned on November 9, 2007, and took the oath of office on the same 
date. He was presented to the Court on December 3, 2007. See post, p.  v. 
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SUPREME COURT OF THE UNITED STATES 

Allotment of Justices 

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, 
pursuant to Title 28, United States Code, Section 42, and that such 
allotment be entered of record, effective February 1, 2006, viz.: 

For the District of Columbia Circuit, John G. Roberts, Jr., 
Chief Justice. 

For the First Circuit, David H. Souter, Associate Justice. 
For the Second Circuit, Ruth Bader Ginsburg, Associate 

Justice. 
For the Third Circuit, David H. Souter, Associate Justice. 
For the Fourth Circuit, John G. Roberts, Jr., Chief Justice. 
For the Fifth Circuit, Antonin Scalia, Associate Justice. 
For the Sixth Circuit, John Paul Stevens, Associate Justice. 
For the Seventh Circuit, John Paul Stevens, Associate Justice. 
For the Eighth Circuit, Samuel A. Alito, Jr., Associate Justice. 
For the Ninth Circuit, Anthony M. Kennedy, Associate Justice. 
For the Tenth Circuit, Stephen Breyer, Associate Justice. 
For the Eleventh Circuit, Clarence Thomas, Associate Justice. 
For the Federal Circuit, John G. Roberts, Jr., Chief Justice. 

February 1, 2006. 

(For next previous allotment, see 546 U. S., p. v.) 
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PRESENTATION OF THE ATTORNEY GENERAL 

Supreme Court of the United States 

MONDAY, DECMBER 3, 2007 

Present: Chief Justice Roberts, Justice Stevens, 
Justice Scalia, Justice Kennedy, Justice Souter, Jus­

tice Thomas, Justice Ginsburg, Justice Breyer, and 
Justice Alito. 

The Chief Justice said: 

The Court now recognizes the Solicitor General of the 
United States. 

Solicitor General Clement said: 

Mr. Chief Justice, and may it please the Court. I have 
the honor to present to the Court the eighty-first Attorney 
General of the United States, the Honorable Michael B. Mu­
kasey of New York. 

The Chief Justice said: 

General Mukasey, on behalf of the Court, I welcome you as 
the chief law officer of the United States Government and as 
an officer of this Court. We welcome you to the perform­
ance of your very important duties that will rest upon you 
by virtue of your office. Your commission as Attorney Gen­
eral of the United States will be placed in the records of the 
Court, and we wish you well in your new office. 

Attorney General Mukasey said: 

Thank you, Mr. Chief Justice. 

v 
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CASES ADJUDGED 

IN THE 

SUPREME COURT OF THE UNITED STATES 
AT
 

OCTOBER TERM, 2007
 

BOARD OF EDUCATION OF CITY SCHOOL DISTRICT
 
OF CITY OF NEW YORK v. TOM F., on behalf
 

of GILBERT F., a minor child
 

certiorari to the united states court of appeals for 
the second circuit 

No. 06–637. Argued October 1, 2007—Decided October 10, 2007 

193 Fed. Appx. 26, affirmed by an equally divided Court. 

Leonard J. Koerner argued the cause for petitioner. With 
him on the briefs were Michael A. Cardozo, Edward F. X. 
Hart, and Drake A. Colley. 

Paul G. Gardephe argued the cause for respondent. With 
him on the brief were Carrie A. Syme and Alexis Gander 
Deise. 

Deputy Solicitor General Garre argued the cause for the 
United States as amicus curiae urging affirmance. With 
him on the brief were Solicitor General Clement, Assistant 
Attorney General Kim, Jonathan L. Marcus, Diana K. 
Flynn, Lisa J. Stark, and Kent D. Talbert.* 

*Briefs of amici curiae urging reversal were filed for the Council of the 
Great City Schools et al. by Julie Wright Halbert and Pammela Quinn; 
for the National School Boards Association et al. by Maree F. Sneed, John 
W. Borkowski, Audrey J. Anderson, Catherine E. Stetson, Jessica L. Ells­

1 
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2 BOARD OF ED. OF CITY SCHOOL DIST. OF
 
NEW YORK v. TOM F.
 

Per Curiam
 

Per Curiam. 

The judgment is affirmed by an equally divided Court. 

Justice Kennedy took no part in the decision of this case. 

worth, Francisco M. Negrón, Jr., and Naomi Gittins; for the New York 
State School Boards Association by Jay Worona and Pilar Sokol; and 
for the U. S. Conference of Mayors et al. by Richard Ruda and Donald 
B. Ayer. 

Briefs of amici curiae urging affirmance were filed for Agudath Israel 
of America by David Zwiebel; for Autism Speaks by Robert H. Pees and 
Gary S. Mayerson; for the Council of Parent Attorneys and Advocates 
et al. by Ankur J. Goel; for the International Dyslexia Association, Inc., 
et al. by Paul M. Smith; and for the National Disability Rights Network 
et al. by Beth S. Brinkmann, Seth M. Galanter, and Linda A. Arnsbarger. 
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3 OCTOBER TERM, 2007 

Syllabus 

ALLEN, COMMISSIONER, ALABAMA DEPARTMENT 
OF CORRECTIONS v. SIEBERT 

on petition for writ of certiorari to the united 
states court of appeals for the eleventh circuit 

No. 06–1680. Decided November 5, 2007 

The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) tolls 
its 1-year statute of limitations for filing a federal habeas petition while 
“a properly filed application for State post-conviction or other collateral 
review . . . is pending.” 28 U. S. C. § 2244(d)(2). Here, the District 
Court dismissed respondent Siebert’s petition as untimely, reasoning 
that, because his state postconviction relief petition had been rejected 
on statute-of-limitations grounds, the state petition was not “properly 
filed” for AEDPA tolling purposes. The Eleventh Circuit reversed and 
remanded, holding that the state petition was “properly filed” because 
the state time bar was not jurisdictional. The District Court again dis­
missed the petition as untimely, relying on the holding in Pace v. DiGug­
lielmo, 544 U. S. 408, that a state postconviction petition rejected as 
untimely is not “properly filed” under AEDPA. Reversing, the Elev­
enth Circuit found that the state procedural rule here, unlike the juris­
dictional time bar in Pace, operates as an affirmative defense. 

Held: Because Siebert’s state petition was untimely, it was not properly 
filed under AEDPA, and his federal petition was not entitled to tolling. 
The Eleventh Circuit’s carveout of time limits operating as affirmative 
defenses is inconsistent with Pace, which was based not upon the juris­
dictional nature of the time limit, but rather upon the distinction be­
tween petitions rejected based on filing conditions, which are not prop­
erly filed, and those rejected based on procedural bars that go to the 
ability to obtain relief, which are. Whether a time limit is jurisdic­
tional, an affirmative defense, or something in between, it is a “condition 
to filing.” Artuz v. Bennett, 531 U. S. 4, 9. Excluding from Pace’s 
scope those time limits that operate as affirmative defenses would leave 
a gaping hole in what was meant to be a general rule, as statutes of 
limitations are often affirmative defenses. What is more, whether a 
time limit is jurisdictional or an affirmative defense is often a disputed 
question. Pace precludes an approach that would have federal habeas 
courts delving into the intricacies of state procedural law in deciding 
whether a postconviction petition rejected by the state courts as un­
timely was nonetheless “properly filed” under AEDPA. 

Certiorari granted; 480 F. 3d 1089, reversed and remanded. 
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Per Curiam 

Per Curiam. 

Daniel Siebert was convicted and sentenced to death in 
the State of Alabama for the murder of Linda Jarman. 
Siebert’s conviction and sentence were affirmed on direct ap­
peal, and the certificate of judgment issued on May 22, 1990. 
This Court denied certiorari on November 5, 1990. Siebert 
v. Alabama, 498 U. S. 963. On August 25, 1992, Siebert filed 
a petition for postconviction relief in Alabama state court. 
The state courts denied the petition as untimely, however, 
because it was filed approximately three months after the 
expiration of the then-applicable 2-year statute of limita­
tions, Ala. Rule Crim. Proc. 32.2(c) (2000–2001), which began 
to run from the date the certificate of judgment issued.* 
The Alabama Supreme Court denied certiorari on Septem­
ber 15, 2000. Siebert did not seek review in this Court. On 
September 14, 2001, Siebert filed a petition for a federal writ 
of habeas corpus, see 28 U. S. C. § 2254, in the District Court 
for the Northern District of Alabama. 

The Antiterrorism and Effective Death Penalty Act of 
1996 (AEDPA) established a 1-year statute of limitations for 
filing a federal habeas petition. § 2244(d)(1). The limita­
tions period is tolled, however, while “a properly filed appli­
cation for State post-conviction or other collateral review 
with respect to the pertinent judgment or claim is pending.” 
§ 2244(d)(2). Because Siebert’s direct appeal became final 
before AEDPA became effective, the 1-year limitations pe­
riod began to run from April 24, 1996, AEDPA’s effective 
date. See Carey v. Saffold, 536 U. S. 214, 217 (2002). Thus, 

*At the time Siebert’s petition was before the Alabama courts, Rule 
32.2(c) provided that “the court shall not entertain any petition,” with 
certain exceptions not applicable here, “unless the petition is filed . . . 
within two (2) years after the issuance of the certificate of judgment by 
the Court of Criminal Appeals.” The Rule has since been amended to 
provide for a 1-year limitations period, but is otherwise unchanged. See 
Ala. Rule Crim. Proc. 32.2(c) (2007–2008). 
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Per Curiam 

absent tolling, Siebert’s federal habeas petition would be un­
timely by over four years. 

The District Court dismissed Siebert’s habeas petition as 
untimely, reasoning that an application for state postconvic­
tion relief is not “properly filed” if it was rejected by the 
state court on statute-of-limitations grounds. The Court of 
Appeals reversed, however, holding that Siebert’s state post­
conviction petition was “properly filed” within the meaning 
of § 2244(d)(2), because the state time bar was not jurisdic­
tional and the Alabama courts therefore had discretion in 
enforcing it. See Siebert v. Campbell, 334 F. 3d 1018, 1030 
(CA11 2003) (per curiam). The Court of Appeals accord­
ingly remanded to the District Court to consider the merits 
of Siebert’s petition. 

While Siebert’s habeas petition was pending on remand in 
the District Court, we decided Pace v. DiGuglielmo, 544 
U. S. 408 (2005). In Pace, we held that a state postconvic­
tion petition rejected by the state court as untimely is not 
“properly filed” within the meaning of § 2244(d)(2). Id., at 
414, 417. Relying on Pace, the District Court again found 
that Siebert’s state postconviction petition was not “properly 
filed,” and dismissed his federal habeas petition as untimely. 
The Court of Appeals, however, reversed and remanded. In 
a one-paragraph opinion, the court distinguished Pace on the 
ground that Rule 32.2(c), unlike the statute of limitations at 
issue in Pace, “operate[s] as an affirmative defense.” 480 
F. 3d 1089, 1090 (CA11 2007). Thus, the court found its prior 
holding—that Siebert’s state postconviction petition was 
“properly filed” because the state court rejected it on a non­
jurisdictional ground—stood as the law of the case. Ibid. 

The Court of Appeals’ carveout of time limits that operate 
as affirmative defenses is inconsistent with our holding in 
Pace. Although the Pennsylvania statute of limitations at 
issue in Pace happens to have been a jurisdictional time bar 
under state law, see Commonwealth v. Banks, 556 Pa. 1, 5–6, 
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Per Curiam 

726 A. 2d 374, 376 (1999), the jurisdictional nature of the time 
limit was not the basis for our decision. Rather, we built 
upon a distinction that we had earlier articulated in Artuz v. 
Bennett, 531 U. S. 4 (2000), between postconviction petitions 
rejected on the basis of “ ‘filing’ conditions,” which are not 
“properly filed” under § 2244(d)(2), and those rejected on the 
basis of “procedural bars [that] go to the ability to obtain 
relief,” which are. Pace, supra, at 417 (citing Artuz, supra, 
at 10–11). We found that statutes of limitations are “filing” 
conditions because they “go to the very initiation of a peti­
tion and a court’s ability to consider that petition.” Pace, 
544 U. S., at 417. Thus, we held “that time limits, no matter 
their form, are ‘filing’ conditions,” and that a state post­
conviction petition is therefore not “properly filed” if it was 
rejected by the state court as untimely. Ibid. (emphasis 
added). 

In short, our holding in Pace turned not on the nature of 
the particular time limit relied upon by the state court, but 
rather on the fact that time limits generally establish “condi­
tions to filing” a petition for state postconviction relief. 
Whether a time limit is jurisdictional, an affirmative defense, 
or something in between, it is a “condition to filing,” Artuz, 
supra, at 9—it places a limit on how long a prisoner can 
wait before filing a postconviction petition. The fact that 
Alabama’s Rule 32.2(c) is an affirmative defense that can be 
waived (or is subject to equitable tolling) renders it no less 
a “filing” requirement than a jurisdictional time bar would 
be; it only makes it a less stringent one. Indeed, in Pace we 
cited the very statute at issue in this case as an example of 
such a “filing” requirement. See 544 U. S., at 417, n. 7 (cit­
ing Ala. Rule Crim. Proc. 32.2(c) (2004–2005)). 

Excluding from Pace’s scope those time limits that operate 
as affirmative defenses would leave a gaping hole in what we 
plainly meant to be a general rule, as statutes of limitations 
are often affirmative defenses. See, e. g., Fed. Rule Civ. 
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Proc. 8(c); Kirkland v. State, 143 Idaho 544, 546, 149 P. 3d 
819, 821 (2006) (“The statute of limitations for petitions for 
post-conviction relief is not jurisdictional. It ‘is an affirma­
tive defense that may be waived if it is not pleaded by the 
defendant’ ” (quoting Cole v. State, 135 Idaho 107, 110, 15 
P. 3d 820, 823 (2000); citation omitted)); People v. Boclair, 
202 Ill. 2d 89, 101, 789 N. E. 2d 734, 742 (2002) (holding that 
time bar for filing postconviction petition is “an affirmative 
defense and can be raised, waived, or forfeited, by the 
State”). What is more, whether a time limit is jurisdictional 
or an affirmative defense is often a disputed question, as the 
interpretive history of Rule 32.2(c) itself illustrates, see 
Ex parte Ward, 46 So. 3d 888, 894 (2007) (noting confusion 
in the Alabama lower courts over whether Rule 32.2(c) is 
jurisdictional). Under the Court of Appeals’ approach, fed­
eral habeas courts would have to delve into the intricacies of 
state procedural law in deciding whether a postconviction 
petition rejected by the state courts as untimely was none­
theless “properly filed” under § 2244(d)(2). Our decision in 
Pace precludes such an approach. 

We therefore reiterate now what we held in Pace: “When 
a postconviction petition is untimely under state law, ‘that 
[is] the end of the matter’ for purposes of § 2244(d)(2).” 544 
U. S., at 414 (quoting Carey, 536 U. S., at 226; alteration in 
original). Because Siebert’s petition for state postconvic­
tion relief was rejected as untimely by the Alabama courts, 
it was not “properly filed” under § 2244(d)(2). Accordingly, 
he was not entitled to tolling of AEDPA’s 1-year statute of 
limitations. 

The petition for certiorari is granted. The judgment of 
the Court of Appeals is reversed, and the case is remanded 
for further proceedings consistent with this opinion. 

It is so ordered. 
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Stevens, J., dissenting 

Justice Stevens, with whom Justice Ginsburg joins, 
dissenting. 

There is an obvious distinction between time limits that 
go to the very initiation of a petition, and time limits that 
create an affirmative defense that can be waived. Compare 
the majority and dissenting opinions in John R. Sand & 
Gravel Co. v. United States, 457 F. 3d 1345 (CA Fed. 2006), 
cert. granted, 550 U. S. 968 (2007). The time limit under 
consideration in Pace v. DiGuglielmo, 544 U. S. 408 (2005), 
was of the former kind—as the Court’s opinion expressly 
noted. See id., at 417 (discussing “time limits, which go to 
the very initiation of a petition and a court’s ability to con­
sider that petition”). The time limit at issue in this case is 
of the latter, distinguishable kind—as the Court of Appeals 
correctly stated. 480 F. 3d 1089, 1090 (CA11 2007) (holding 
that Pace did not address statutory tolling for “a statute of 
limitations that operated as an affirmative defense”). 

It is true that there is language in the majority opinion in 
Pace that is broad enough to cover both kinds of limitations 
provisions, but only the former (those that do not operate as 
affirmative defenses) can even arguably provide a reasonable 
basis for concluding that an untimely petition has not been 
“properly filed” within the meaning of the Antiterrorism and 
Effective Death Penalty Act of 1996 (AEDPA), 110 Stat. 
1214.* I therefore respectfully dissent. 

*I continue to believe, as stated in my dissent in Pace, 544 U. S., at 427, 
that state timeliness bars that operate like procedural bars (for example, 
those that require the courts to consider enumerated exceptions) should 
not determine whether a state postconviction petition is “properly filed” 
under AEDPA. Even accepting Pace, however, this case is distinguish­
able and should not be summarily reversed. 
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CSX TRANSPORTATION, INC. v. GEORGIA STATE
 
BOARD OF EQUALIZATION et al.
 

certiorari to the united states court of appeals for 
the eleventh circuit 

No. 06–1287. Argued November 5, 2007—Decided December 4, 2007 

Under Georgia law, most commercial and industrial property is valued 
locally by county boards for tax purposes, but public utilities such as 
petitioner railroad (CSX) are initially valued by the State. In 2002, 
respondent Georgia state board used a different combination of method­
ologies than it had in 2001 to determine that the market value of CSX’s 
in-state real property had increased 47 percent, resulting in a signifi­
cantly higher ad valorem tax levy. CSX filed suit under the Railroad 
Revitalization and Regulatory Reform Act of 1976 (4–R Act or Act), 
which bars States from, inter alia, “[a]ssess[ing] rail transportation 
property at a value that has a higher ratio to the [property’s] true mar­
ket value . . . than the ratio” between the assessed and true market 
values of other commercial and industrial property in the same taxing 
jurisdiction, 49 U. S. C. § 11501(b)(1), and authorizes the federal district 
court to enjoin the tax if the railroad ratio exceeds the ratio for other 
property by at least five percent, § 11501(c). CSX alleged that Georgia 
had grossly overestimated the market value of its in-state rail property 
while accurately valuing other commercial and industrial property in 
the State, so that CSX’s property was taxed at a ratio of assessed-to­
market value considerably more than 5 percent greater than the same 
ratio for the other in-state property. Ruling that Georgia had not dis­
criminated against CSX in violation of the 4–R Act because the State 
had used widely accepted valuation methods to arrive at its 2002 esti­
mate of true market value, the District Court declared that the Act does 
not allow a railroad to challenge a State’s chosen methodology if it 
is rational and not motivated by discriminatory intent. The Eleventh 
Circuit panel affirmed, reasoning that the Act does not clearly state 
that railroads may challenge valuation methodologies, and that such a 
clear statement was required in light of the intrusion on state taxing 
prerogatives. 

Held: The 4–R Act allows a railroad to attempt to show that state meth­
ods for determining the value of railroad property result in a discrimina­
tory determination of true market value. Pp. 16–22. 

(a) The Act’s language is clear. States may not tax railroad property 
at a ratio of assessed-to-true-market value higher than the ratio for 
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Syllabus
 

other commercial and industrial property in the same jurisdiction. To 
apply the Act, district courts must calculate the true market value of 
in-state railroad property. A court cannot undertake the comparison of 
ratios the statute requires without that figure at hand, see Burlington 
Northern R. Co.  v. Oklahoma Tax Comm’n, 481 U. S. 454, 461, and the 
determination of true market value may be affected by the State’s 
choice of valuation methods. Georgia’s argument that valuation meth­
odologies must be distinguished from their application, and that the Act 
allows courts to question only the latter, is rejected. There is no dis­
tinction between method and application in the Act’s language and no 
passage limiting district court factfinding as the State proposes. Geor­
gia’s position is untenable given the way market value is calculated. 
Valuation is not a matter of mathematics, but an applied science, even a 
craft. Most appraisers estimate market value by employing not one 
methodology but a combination because no one approach is entirely ac­
curate, at least in the absence of an established market for the type 
of property at issue. The individual methods yield sometimes more, 
sometimes less reliable results depending on the peculiar features of the 
property evaluated. Given the extent to which the chosen methods can 
affect the determination of value, preventing courts from scrutinizing 
state valuation methodologies would render § 11501 a largely empty 
command, forcing district courts to accept as “true” the market-value 
estimate of the State, one of the parties to the litigation. States, in 
turn, would be free to employ appraisal techniques that routinely over­
estimate the market worth of railroad assets. By then levying taxes 
based on those overestimates, States could implement the very discrimi­
natory taxation Congress sought to eradicate. Courts would be power­
less to stop them, and the Act would ultimately guarantee railroads 
nothing more than mathematically accurate discriminatory taxation. 

The State’s warning that allowing railroads to introduce their own 
valuation estimates based on different methodologies will inevitably 
lead to a futile clash of experts, which courts will have no reasonable 
way to settle, is not compelling, given that Congress was not similarly 
troubled. Rather, Congress directed courts to find true market value, 
however elusive, making that value the objective benchmark for courts’ 
evaluation. Property valuation, though admittedly complex, is at bot­
tom just “an issue of fact about possible market prices,” Suitum v. Tahoe 
Regional Planning Agency, 520 U. S. 725, 741, an issue district courts 
are used to addressing. In light of the statute’s directive making true 
market value a factual question to be determined by the district court, 
what Georgia really seeks is to limit the types of evidence courts may 
consider as part of their factual inquiry. Had Congress intended to 
impose such a limit, it could easily have included language insulating 

http:NorthernR.Co
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the State’s chosen methodologies from judicial scrutiny. It did not. 
Pp. 16–19. 

(b) The State argues that any interpretation of the Act allowing 
courts to question state valuation methods ignores the background prin­
ciples of federalism against which the statute was enacted. Even if 
important state policy questions are intertwined with the selection of a 
valuation methodology, however, Congress clearly permitted courts to 
question such methodologies when it banned discriminatory assessment 
ratios and made true market value a question to be litigated in federal 
court. Department of Revenue of Ore. v. ACF Industries, Inc., 510 
U. S. 332, 343–344, distinguished. The Court also disagrees with Geor­
gia’s claim that the Court’s interpretation will destroy the States’ dis­
cretion to choose their own valuation methodologies. A State may use 
whatever method it likes, so long as the result is not discriminatory in 
violation of the Act. Pp. 20–22. 

472 F. 3d 1281, reversed. 

Roberts, C. J., delivered the opinion for a unanimous Court. 

Carter G. Phillips argued the cause for petitioner. With 
him on the briefs were Stephen B. Kinnaird, Ileana M. Cio­
banu, Matthew J. Warren, James W. McBride, Ellen M. 
Fitzsimmons, David J. Bowling, and Peter J. Shudtz. 

Douglas Hallward-Driemeier argued the cause for the 
United States as amicus curiae in support of petitioner. 
With him on the brief were Solicitor General Clement, As­
sistant Attorney General Keisler, Deputy Solicitor General 
Hungar, Anthony J. Steinmeyer, Robert D. Kamenshine, and 
Ellen D. Hanson. 

Warren R. Calvert, Senior Assistant Attorney General of 
Georgia, argued the cause for respondents. With him on the 
brief were Thurbert E. Baker, Attorney General, R. O. Lerer, 
Deputy Attorney General, Peter J. Crossett, and John D. 
Cook.* 

*Briefs of amici curiae urging reversal were filed for the Association 
of American Railroads by Betty Jo Christian, Timothy M. Walsh, and 
Michael A. Vatis; for the Council on State Taxation by Stephen P. Kranz 
and Douglas L. Lindholm; and for the Tax Foundation by Brian E. Bailey. 

Sheldon H. Laskin filed a brief for the Multistate Tax Commission as 
amicus curiae. 
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Chief Justice Roberts delivered the opinion of the 
Court. 

The Railroad Revitalization and Regulatory Reform Act 
of 1976 prohibits States from discriminating against rail­
roads by taxing railroad property more heavily than other 
commercial property in the State. Two decades ago, we 
held that this statute permits an aggrieved railroad to chal­
lenge a State’s valuation of its property for tax purposes. 
Burlington Northern R. Co. v. Oklahoma Tax Comm’n, 481 
U. S. 454, 462 (1987). Because the railroad in that case chal­
lenged only the State’s application of its valuation methods, 
we expressly reserved the question whether a railroad may 
challenge the State’s methods themselves. We answer that 
question today, and hold that railroads may challenge state 
methods for determining the value of railroad property, as 
well as how those methods are applied. The statute pro­
vides for nothing less. 

I 

Congress enacted the Railroad Revitalization and Regula­
tory Reform Act in 1976. 90 Stat. 31.1 Called the “4–R 
Act” for brevity, the law aimed to halt the economic decline 
of the rail industry by, among other means, barring “discrim­
inatory state taxation of railroad property.” Burlington 
Northern, supra, at 457; see also Department of Revenue of 
Ore. v. ACF Industries, Inc., 510 U. S. 332, 336 (1994). The 
4–R Act prohibits four separate forms of discriminatory 
state taxation of railroads.2 Only the first is at issue here: 

1 The portion of the Act that concerns us here, § 306, was originally codi­
fied at 49 U. S. C. § 26c (1976 ed.). In 1978, Congress recodified it at 49 
U. S. C. § 11503 (1976 ed., Supp. II). Congress recodified it again in 1995, 
without substantive change, this time as § 11501. For convenience, all 
references to the statute are to the text of § 11501. 

2 Section 11501 reads, in relevant part: 
“(b) The following acts unreasonably burden and discriminate against 

interstate commerce, and a State, subdivision of a State, or authority act­
ing for a State or subdivision of a State may not do any of them: 
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States, the Act provides, may not “[a]ssess rail transporta­
tion property at a value that has a higher ratio to the [prop­
erty’s] true market value . . .  than the ratio” between the 
assessed and true market values of other commercial and 
industrial property in the same taxing jurisdiction. 49 
U. S. C. § 11501(b)(1). If the railroad ratio exceeds the ratio 
for other property by at least five percent, the district court 
may enjoin the tax. § 11501(c).3 

“(1) Assess rail transportation property at a value that has a higher 
ratio to the true market value of the rail transportation property than the 
ratio that the assessed value of other commercial and industrial property 
in the same assessment jurisdiction has to the true market value of the 
other commercial and industrial property. 

“(2) Levy or collect a tax on an assessment that may not be made under 
paragraph (1) of this subsection. 

“(3) Levy or collect an ad valorem property tax on rail transportation 
property at a tax rate that exceeds the tax rate applicable to commercial 
and industrial property in the same assessment jurisdiction. 

“(4) Impose another tax that discriminates against a rail carrier provid­
ing transportation subject to the jurisdiction of the Board under this 
part.” 

3 Section 11501(c) provides: 
“Notwithstanding section 1341 of title 28 and without regard to the 

amount in controversy or citizenship of the parties, a district court of the 
United States has jurisdiction, concurrent with other jurisdiction of courts 
of the United States and the States, to prevent a violation of subsection 
(b) of this section. Relief may be granted under this subsection only if 
the ratio of assessed value to true market value of rail transportation 
property exceeds by at least 5 percent the ratio of assessed value to true 
market value of other commercial and industrial property in the same 
assessment jurisdiction. The burden of proof in determining assessed 
value and true market value is governed by State law. If the ratio of the 
assessed value of other commercial and industrial property in the assess­
ment jurisdiction to the true market value of all other commercial and 
industrial property cannot be determined to the satisfaction of the district 
court through the random-sampling method known as a sales assessment 
ratio study (to be carried out under statistical principles applicable to such 
a study), the court shall find, as a violation of this section— 

“(1) an assessment of the rail transportation property at a value that 
has a higher ratio to the true market value of the rail transportation prop­
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Petitioner CSX Transportation, Inc., is a freight rail car­
rier with multiple routes across the State of Georgia. As a 
consequence, it is subject to Georgia’s ad valorem tax on real 
property. Under Georgia law, most commercial and indus­
trial property is valued locally by county boards. Public 
utilities such as railroads, however, are initially valued by 
the State, which then certifies the proposed valuations to the 
county boards for adoption or alteration. In 2001, Georgia’s 
State Board of Equalization, a respondent here, put CSX’s 
ad valorem tax liability at $4.6 million. A year later, the 
State’s appraiser used a different combination of methodolo­
gies to determine the market value of CSX’s in-state prop­
erty.4 The result was a significantly higher tax levy. The 
State estimated the railroad’s 2002 market value at approxi­
mately $7.8 billion, 472 F. 3d 1281, 1285 (CA11 2006), a 
47 percent increase over the previous year. That brought 
the assessed value of CSX’s Georgia property to $514.9 mil­
lion, for a final property tax bill of $6.5 million. Brief for 
Petitioner 15. 

CSX filed suit in the United States District Court for the 
Northern District of Georgia, contending that the State’s 
2002 tax assessment violated the 4–R Act. The railroad al­
leged that Georgia had grossly overestimated the market 

erty than the assessed value of all other property subject to a property 
tax levy in the assessment jurisdiction has to the true market value of all 
other commercial and industrial property; and 

“(2) the collection of an ad valorem property tax on the rail transporta­
tion property at a tax rate that exceeds the tax ratio rate applicable to 
taxable property in the taxing district.” 

4 Georgia assesses public utilities using the “unit rule.” Under this 
rule, “an appraiser first determines the value of all assets of an entity, 
regardless of location,” then multiplies “by the percentage of the entity 
located within [the State] to determine what portion of the value of the 
company should be allocated to the state.” 472 F. 3d 1281, 1283 (CA11 
2006). The parties agree the unit rule is the appropriate rule for valuing 
CSX’s property. There are, however, numerous methods available to 
value property under the unit rule, and many of these methods themselves 
have multiple variations. See id., at 1284. 
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value of its in-state property while accurately valuing other 
commercial and industrial property in the State. The re­
sult, according to CSX, was that its rail property was taxed 
at a ratio of assessed-to-market value considerably more 
than five percent greater than the same ratio for the other 
property in the State. 

To make its case, CSX submitted the testimony of its own 
expert appraiser, who relied on a combination of valuation 
methods different from those used by the appraiser for Geor­
gia. The CSX appraiser calculated the 2002 market value 
of the railroad’s property to be $6 billion, not the $7.8 billion 
figure used by the State. 472 F. 3d, at 1285–1286. CSX 
maintained that the state appraiser’s valuation methodolo­
gies were flawed, and urged the District Court to accept the 
market value estimated by its expert as more accurate. 

The District Court refused to do so. Following a bench 
trial, the court ruled Georgia had not discriminated against 
CSX in violation of the 4–R Act because the State had used 
widely accepted valuation methods to arrive at its estimate 
of true market value. 448 F. Supp. 2d 1330, 1341 (ND Ga. 
2005). In the judgment of the District Court, the Act “does 
not generally allow a railroad to challenge the state’s chosen 
methodology,” as long as the State’s methods are rational 
and not motivated by discriminatory intent. Ibid. 

A divided panel of the Court of Appeals for the Eleventh 
Circuit affirmed. 472 F. 3d 1281. The majority reasoned 
that the “text of the Act does not clearly state that railroads 
may challenge valuation methodologies,” and that such a 
clear statement was required in light of the intrusion on 
state taxing prerogatives. Id., at 1289. Judge Fay dis­
sented. Id., at 1292. Recognizing the division on this ques­
tion among the Circuits, compare Consolidated Rail Corpo­
ration v. Hyde Park, 47 F. 3d 473, 481–482 (CA2 1995) (a 
railroad may challenge a State’s valuation methodology), and 
Burlington Northern R. Co. v. Department of Revenue of 
Wash., 23 F. 3d 239, 240–241 (CA9 1994) (same), with Chesa­
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peake Western R. Co. v. Forst, 938 F. 2d 528, 531 (CA4 1991) 
(a railroad may not challenge a State’s valuation methodol­
ogy), and 472 F. 3d, at 1289 (case below), we granted certio­
rari, 550 U. S. 968 (2007), and now reverse. 

II 

“[T]he language of § 1150[1] plainly declares the congres­
sional purpose.” Burlington Northern, 481 U. S., at 461. 
States may not tax railroad property at a ratio of assessed­
to-true-market value higher than the ratio for other commer­
cial and industrial property in the same jurisdiction. In 
order to apply the Act, district courts must calculate the true 
market value of in-state railroad property. A court cannot 
undertake the comparison of ratios the statute requires 
without that figure at hand. We said as much in Burlington 
Northern: “It is clear from [the Act’s] language that in order 
to compare the actual assessment ratios, it is necessary to 
determine what the ‘true market values’ are.” Ibid. 

We do not see how a court can go about determining true 
market value if it may not look behind the State’s choice 
of valuation methods. Georgia insists there is a clear and 
important distinction between valuation methodologies and 
their application. As the State would have it, the statute 
allows courts to question only the latter. We find no distinc­
tion between method and application in the language of the 
Act, and see no passage limiting district court factfinding in 
the manner the State proposes. The total lack of textual 
support for Georgia’s position is not surprising. The dichot­
omy the State presses would eviscerate the statute by forc­
ing courts to defer to the valuation estimate of the State, 
when discriminatory taxation by States was the very evil 
the Act aimed to ban. 

Georgia’s position is untenable given the way market value 
is calculated. Valuation is not a matter of mathematics, as 
if the district court could prevent discriminatory taxation 
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simply by doublechecking the State’s assessment equations. 
Rather, the calculation of true market value is an applied 
science, even a craft. Most appraisers estimate market 
value by employing not one methodology but a combination. 
These various methods generate a range of possible market 
values which the appraiser uses to derive what he considers 
to be an accurate estimate of market value, based on careful 
scrutiny of all the data available. Appraisal Institute, The 
Appraisal of Real Estate 49–50 (12th ed. 2001). 

Georgia’s appraiser in the instant case, for example, used 
three different valuation techniques—the discounted cash­
flow approach, a market multiple approach, and a stock and 
debt approach. He derived five values from these three 
methods, ranging from $8.126 billion to $12.346 billion. 
After selecting a number at the low end of the range and 
then subtracting another $400 million to account for intangi­
ble property not subject to ad valorem taxation, he settled 
on $7.8 billion as his final estimate of the true market value. 
472 F. 3d, at 1284–1285. 

Appraisers typically employ a combination of methods be­
cause no one approach is entirely accurate, at least in the 
absence of an established market for the type of property at 
issue. The individual methods yield sometimes more, some­
times less reliable results depending on the peculiar features 
of the property evaluated. As the variation in the state ap­
praiser’s market-value range reveals, different methods can 
produce substantially different estimates. W. Kinnard, In­
come Property Valuation: Principles and Techniques of Ap­
praising Income-Producing Real Estate 52 (1971). 

Given the extent to which the chosen methods can affect 
the determination of value, preventing courts from scrutiniz­
ing state valuation methodologies would render § 11501 a 
largely empty command. It would force district courts to 
accept as “true” the market value estimated by the State, 
one of the parties to the litigation. States, in turn, would 
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be free to employ appraisal techniques that routinely over­
estimate the market worth of railroad assets. By then levy­
ing taxes based on those overestimates, States could imple­
ment the very discriminatory taxation Congress sought to 
eradicate. On Georgia’s reading of the statute, courts would 
be powerless to stop them, and the Act would ultimately 
guarantee railroads nothing more than mathematically accu­
rate discriminatory taxation. We do not find this inter­
pretation compelling. Instead, we agree with Judge Fay in 
dissent below: “Since the objective of any methodology is 
a determination of true market value, a railroad should be 
allowed to challenge the method[s] used [by the State] in an 
attempt to prove that the result . . . was not the true market 
value of its property.” 472 F. 3d, at 1294. 

The State agrees that it may not be possible to fix true 
market value with any precision. But it draws a different 
conclusion from this premise. Because any number of esti­
mates are plausible, Georgia argues, the court is as likely to 
get an accurate result by verifying the application of the 
State’s methods—so long as they are broadly reasonable—as 
it is by employing another method altogether. The State 
warns that allowing railroads to introduce their own valua­
tion estimates based on different methodologies will inevita­
bly lead to a futile clash of experts, which courts will have 
no reasonable way to settle. At least one of the Courts of 
Appeals shares this concern. See Chesapeake Western, 938 
F. 2d, at 532 (“There is no absolute way to test the assertions 
of competing valuations . . . ” (internal quotation marks and 
brackets omitted)). 

Congress was not similarly troubled. It directed courts 
to find true market value, however elusive. It made that 
value the objective benchmark for courts’ evaluation of state 
taxes on railroad property. True market value may well not 
be a single, precise number, but Congress obviously believed 
it was susceptible to judicial inquiry and that some approxi­
mations were better than others. 
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Georgia’s grim prophecies notwithstanding, the inquiry 
the statute mandates is not unfamiliar to courts. Valuation 
of property, though admittedly complex, is at bottom just “an 
issue of fact about possible market prices,” Suitum v. Tahoe 
Regional Planning Agency, 520 U. S. 725, 741 (1997), an 
issue district courts are used to addressing. Railroad prop­
erty is not frequently sold, but “determinations of market 
value are routinely made in judicial proceedings without the 
benefit of a market transaction.” Id., at 742. The District 
Court in this case made clear that it knew how to find true 
market value: “In a more typical case, the court would look 
at both [the railroad expert’s] appraisal and [the State’s] ap­
praisal to determine the true market value of [the railroad].” 
448 F. Supp. 2d, at 1338, n. 8. It refused to do so not be­
cause true market value is inherently elusive, but because 
it believed the Act did not allow it to question the State’s 
methods. 

In light of the statute’s directive making true market 
value a factual question to be determined by the district 
court, what Georgia is really asking for is a limitation on the 
types of evidence courts may consider as part of their factual 
inquiry. If Congress had wanted to impose such a limit by 
reserving to States the prerogative of selecting which valua­
tion methods may be used, it surely could have done so. Out 
of deference to the States, for example, § 11501(c) provides 
that “[t]he burden of proof in determining . . . true  market 
value [shall be] governed by State law.” Congress could 
easily have included similar language insulating the State’s 
chosen methodologies from judicial scrutiny. It did not. 
Like Oklahoma’s argument in Burlington Northern, Geor­
gia’s position in this case ultimately “depends upon the addi­
tion of words to a statutory provision which is complete as 
it stands.” 481 U. S., at 463. We decline to find distinctions 
in the statute where they do not exist, especially where, as 
here, those distinctions would thwart the law’s operation. 
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III 

Considering the clarity of the statute, we are tempted to 
leave the discussion at that. “When we find the terms of a 
statute unambiguous, judicial inquiry is complete . . . .” 
Rubin v. United States, 449 U. S. 424, 430 (1981). Georgia, 
however, lodges two objections to our interpretation, each 
of which merits a reply. First, the State argues that any 
interpretation of the Act allowing courts to question state 
valuation methods ignores the background principles of fed­
eralism against which the statute was enacted. The major­
ity below expressed a similar concern. “The selection of a 
valuation methodology,” it ruled, “is part of th[e] fundamen­
tal power of a state [to tax],” 472 F. 3d, at 1288, and should 
not be limited absent a clear statement from Congress. We 
have long held that the means States adopt to collect their 
taxes “should be interfered with as little as possible.” Dows 
v. Chicago, 11 Wall. 108, 110 (1871). But we are persuaded 
that allowing railroads to challenge a State’s valuation meth­
odologies has been clearly authorized by the terms of the 
4–R Act. 

As an initial matter, we question Georgia’s contention that 
its selection of valuation methodologies is an important state 
policy choice intimately connected to its tax power. Georgia 
does not prescribe any particular methodology as a matter 
of state law. Its appraisers use different methodologies in 
different combinations, as they see fit. See 472 F. 3d, at 
1284–1285 (explaining that the state appraiser employed 
multiple methods and selected a value according to his best 
judgment). This suit, in fact, is the result of an individual 
appraiser’s decision to employ a different combination of as­
sessment techniques than that used by his immediate prede­
cessors. The methods he selected were his choice, not the 
dictate of any state statute or regulation. Ibid. 

But even if important questions of state policy are, as the 
Eleventh Circuit believed, “intertwined with the selection of 
a valuation methodology,” id., at 1288, judicial scrutiny of 
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those methodologies is authorized by the 4–R Act’s clear 
command to find true market value. As we explained above, 
the power to calculate true market value necessarily includes 
the power to look behind a State’s valuation methods. That 
the statute should vest this authority in the Nation’s courts 
is hardly surprising, given Congress’s conclusion that the 
States were assessing railroad property unfairly. 

Our decision in Department of Revenue of Ore. v. ACF 
Industries, Inc., 510 U. S. 332 (1994), is not to the contrary. 
That case concerned a different provision of the 4–R Act— 
namely, the command in § 11501(b)(4) preventing a State 
from “[i]mpos[ing] another tax that discriminates against a 
rail carrier providing transportation” in the taxing jurisdic­
tion. This bar on facially discriminatory taxes, we held, did 
not prevent a State from exempting certain nonrailroad 
property from otherwise generally applicable ad valorem 
taxes. Id., at 343. At the time the 4–R Act was adopted, a 
majority of States exempted one or more classes of business 
property from ad valorem taxation, “including business in­
ventories, raw materials used in textile manufacturing, . . .  
and mechanics tools,” to name just a few. Id., at 344. The 
States had provided such property tax exemptions for years. 
In the face of this widespread and historical practice, we 
declined to read the 4–R Act to prohibit a type of tax exemp­
tion the text did not expressly mention. Ibid. 

By contrast, we pointedly noted that the Act “prohibit[s] 
discriminatory tax rates and assessment ratios in no uncer­
tain terms . . . and set[s] forth precise standards for judicial 
scrutiny of challenged rate and assessment practices.” Id., 
at 343. Georgia’s claim that court review of state valuation 
methodologies is not authorized by a clear statement in the 
Act ignores the statute’s explicit prohibition of discrimina­
tory assessment ratios. A district court cannot accurately 
calculate or compare those ratios without determining true 
market value. Congress clearly permitted courts to ques­
tion state valuation methodologies when it banned discrimi­
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natory assessment ratios and made true market value a 
question to be litigated in federal court. 

Georgia also protests that our interpretation will destroy 
the States’ discretion to choose their own valuation method­
ologies. We disagree. A State may use whatever method 
or methods it likes, so long as the result is not discriminatory. 
The Act does not prohibit the use of any valuation meth­
odology. It prohibits discrimination. Far from requiring 
States to follow a particular method, we hold only that noth­
ing in the statute prevents a railroad from attempting to 
show that the methods chosen by the State result in a dis­
criminatory determination of true market value. 

The judgment of the Court of Appeals for the Eleventh 
Circuit is reversed. 

It is so ordered. 
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LOGAN v. UNITED STATES 

certiorari to the united states court of appeals for 
the seventh circuit 

No. 06–6911. Argued October 30, 2007—Decided December 4, 2007 

Under federal law, the maximum prison term for a felon convicted of pos­
sessing a firearm is ordinarily ten years. See 18 U. S. C. § 924(a)(2). If 
the offender’s prior criminal record includes at least three convictions 
for “violent felon[ies,]” however, the Armed Career Criminal Act 
(ACCA) mandates a minimum term of 15 years. See § 924(e)(1). Con­
gress defined the term “violent felony” to include specified crimes “pun­
ishable by imprisonment for a term exceeding one year,” § 924(e)(2)(B), 
but also provided that a state-law misdemeanor may qualify as a “vio­
lent felony” if the offense is punishable by a term of more than two 
years, § 921(a)(20)(B). Congress amended § 921(a)(20) in 1986 to exclude 
from qualification for enhanced sentencing “[a]ny conviction which has 
been expunged, or set aside or for which a person has been pardoned 
or has had civil rights [i. e., rights to vote, hold office, and serve on a 
jury] restored.” 

Petitioner Logan pleaded guilty to being a felon in possession of a 
firearm and received a 15-year sentence, the mandatory minimum under 
ACCA. In imposing this sentence, the court took account of three Wis­
consin misdemeanor battery convictions, each of them punishable by a 
3-year maximum sentence, and none of them revoking any of Logan’s 
civil rights. Logan challenged his sentence on the ground that his 
state-court convictions fell within § 921(a)(20)’s “civil rights restored” 
exemption from ACCA’s reach. Rights retained, Logan argued, should 
be treated the same as rights revoked but later restored. The District 
Court disagreed, holding that the exemption applies only to defendants 
whose civil rights were both lost and restored, and the Seventh Circuit 
affirmed. 

Held: The exemption contained in § 921(a)(20) does not cover the case of 
an offender who retained civil rights at all times, and whose legal status, 
postconviction, remained in all respects unaltered by any state dispensa­
tion. Pp. 30–37. 

(a) The ordinary meaning of the word “restored”—giving back some­
thing that has been taken away—does not include retention of some­
thing never lost. Moreover, the context in which “restored” appears 
in § 921(a)(20) counsels adherence to the word’s ordinary meaning. In 
§ 921(a)(20), the words “civil rights restored” appear in the company of 
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“expunged,” “set aside,” and “pardoned.” Each of those terms de­
scribes a measure by which the government relieves an offender of some 
or all of the consequences of his conviction. In contrast, a defendant 
who retains rights is simply left alone. He receives no status-altering 
dispensation, no token of forgiveness from the government. Pp. 30–32. 

(b) Logan’s dominant argument against a plain-meaning approach is 
not persuasive. He relies on the harsh result a literal reading could 
yield: Unless retention of rights is treated as legally equivalent to resto­
ration of rights, he maintains, less serious offenders will be subject to 
ACCA’s enhanced penalties while more serious offenders in the same 
State, who have had civil rights restored, may escape heightened pun­
ishment. Logan urges that this result is not merely anomalous; it is 
absurd, particularly in States where restoration of civil rights occurs 
automatically upon release from prison. P. 32. 

Logan’s harsh or absurd consequences argument overlooks § 921(a) 
(20)’s “unless” clause, under which an offender gains no exemption from 
ACCA’s application through an expungement, set-aside, pardon, or res­
toration of civil rights if the dispensation “expressly provides that the 
[offender] may not ship, transport, possess, or receive firearms.” Many 
States that restore felons’ civil rights (or accord another measure of 
forgiveness) nonetheless impose or retain firearms disabilities. Fur­
ther, Wisconsin no longer punishes misdemeanors by more than two 
years’ imprisonment, and thus no longer has any misdemeanors that 
qualify as ACCA predicates. Pp. 32–33. 

The resolution Logan proposes, in any event, would correct one poten­
tial anomaly while creating others. Under Logan’s proposed construc­
tion, all crimes, including first-degree murder, would be treated as 
crimes for which “civil rights [have been] restored” in a State that does 
not revoke any offender’s civil rights, while less serious crimes com­
mitted elsewhere would not. Accepting Logan’s argument would also 
undercut § 921(a)(20)(B), which subjects to ACCA state misdemeanor 
convictions punishable by more than two years’ imprisonment. Be­
cause misdemeanors generally entail no revocation of civil rights, read­
ing the word “restored” to include “retained” would yield this curiosity: 
An offender would fall within ACCA’s reach if his three prior offenses 
carried potential prison terms of over two years, but would be released 
from ACCA’s grip by virtue of his retention of civil rights. This Court 
is disinclined to say that what Congress imposed with one hand (expo­
sure to ACCA) it withdrew with the other (exemption from ACCA). 
Even assuming that when Congress revised § 921(a)(20) in 1986, it la­
bored under the misapprehension that all misdemeanants and felons at 
least temporarily forfeit civil rights, and indulging the further assump­
tion that courts may repair such a congressional oversight or mistake, 
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this Court is not equipped to say what statutory alteration, if any, Con­
gress would have made had its attention trained on offenders who re­
tained civil rights; nor can the Court recast § 921(a)(20) in Congress’ 
stead. Pp. 33–35. 

Section 922(g)(9)—which was adopted ten years after § 921(a)(20) was 
given its current shape and which outlaws possession of a firearm by 
anyone “convicted . . .  of a  misdemeanor crime of domestic violence”— 
cautions against any assumption that Congress did not mean to deny 
the § 921(a)(20) exemption to offenders who retained their civil rights. 
Tailored to § 922(g)(9), Congress adopted a definitional provision, 
§ 921(a)(33)(B)(ii), corresponding to § 921(a)(20), which specifies expunge­
ment, set-aside, pardon, or restoration of rights as dispensations that 
can cancel lingering effects of a conviction. That provision also demon­
strates that the words “civil rights restored” do not cover a person 
whose civil rights were never taken away. It provides for restoration 
of civil rights as a qualifying dispensation only “if the law of the applica­
ble jurisdiction provides for the loss of civil rights” in the first place. 
Section 921(a)(33)(B)(ii) also rebuts Logan’s absurdity argument. Stat­
utory terms may be interpreted against their literal meaning where the 
words could not conceivably have been intended to apply to the case at 
hand. See, e. g., Green v. Bock Laundry Machine Co., 490 U. S. 504, 
511. In § 921(a)(33)(B)(ii), however, Congress explicitly distinguished 
between “restored” and “retained,” thereby making it more than con­
ceivable that the Legislature, albeit an earlier one, meant to do the same 
in § 921(a)(20). Pp. 35–37. 

453 F. 3d 804, affirmed. 

Ginsburg, J., delivered the opinion for a unanimous Court. 

Richard A. Coad argued the cause for petitioner. With 
him on the briefs were Brian T. Fahl and Jeffrey T. Green. 

Daryl Joseffer argued the cause for the United States. 
With him on the brief were Solicitor General Clement, As­
sistant Attorney General Fisher, Deputy Solicitor General 
Dreeben, and Joel M. Gershowitz.* 

*Stephen P. Halbrook filed a brief for the National Rifle Association of 
America, Inc., as amicus curiae urging reversal. 

Elliot H. Scherker, Julissa Rodriguez, Peter Goldberger, Mary Price, 
and Barbara E. Bergman filed a brief for the National Association of 
Criminal Defense Lawyers et al. as amici curiae. 
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Justice Ginsburg delivered the opinion of the Court. 

Petitioner James D. Logan pleaded guilty in a United 
States District Court to being a felon in possession of a fire­
arm, in violation of 18 U. S. C. § 922(g)(1). Logan’s record as 
a recidivist, which included three relevant state convictions, 
led the District Court to impose a 15-year prison term, the 
minimum sentence mandated by the Armed Career Criminal 
Act (ACCA), 18 U. S. C. § 924(e)(1) (2000 ed., Supp. V). For 
ACCA sentence-enhancement purposes, a prior conviction 
may be disregarded if the conviction “has been expunged, or 
set aside,” or the offender “has been pardoned or has had 
civil rights restored.” § 921(a)(20) (2000 ed.). None of Lo­
gan’s prior convictions have been expunged or set aside. 
Nor has he been pardoned for any past crime. And, bearing 
importantly on the instant petition, the three state-court 
convictions that triggered Logan’s ACCA-enhanced sentence 
occasioned no loss of civil rights. 

Challenging his enhanced sentence, Logan presents this 
question: Does the “civil rights restored” exemption con­
tained in § 921(a)(20) encompass, and therefore remove from 
ACCA’s reach, state-court convictions that at no time de­
prived the offender of civil rights? We hold that the 
§ 921(a)(20) exemption provision does not cover the case of 
an offender who retained civil rights at all times, and whose 
legal status, postconviction, remained in all respects unal­
tered by any state dispensation. 

Section 921(a)(20) sets out postconviction events— 
expungement, set aside, pardon, or restoration of civil 
rights—that extend to an offender a measure of forgiveness, 
relieving him from some or all of the consequences of his 
conviction. Congress might have broadened the § 921(a)(20) 
exemption provision to cover convictions attended by no loss 
of civil rights. The national lawmakers, however, did not do 
so. Section 921(a)(20)’s failure to exempt convictions that do 
not revoke civil rights produces anomalies. But so does the 
extension of the § 921(a)(20) exemption that Logan advances. 
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We are not equipped to say what statutory alteration, if 
any, Congress would have made had its attention trained 
on offenders who retained civil rights; nor can we recast 
§ 921(a)(20) in Congress’ stead. 

I 

Federal law generally prohibits the possession of a firearm 
by a person convicted of “a crime punishable by imprison­
ment for a term exceeding one year.” 18 U. S. C. § 922(g)(1). 
Ordinarily, the maximum felon-in-possession sentence is ten 
years. See § 924(a)(2). If the offender’s prior criminal rec­
ord includes at least three convictions for “violent felon[ies]” 
or “serious drug offense[s],” however, the maximum sentence 
increases to life, and ACCA mandates a minimum term of 15 
years. § 924(e)(1) (2000 ed., Supp. V). 

Congress defined the term “violent felony” to include spec­
ified crimes “punishable by imprisonment for a term exceed­
ing one year.” § 924(e)(2)(B) (2000 ed.). An offense classi­
fied by a State as a misdemeanor, however, may qualify as a 
“violent felony” for ACCA-enhancement purposes (or as a 
predicate for a felon-in-possession conviction under § 922(g)) 
only if the offense is punishable by more than two years in 
prison. § 921(a)(20)(B). 

In Dickerson v. New Banner Institute, Inc., 460 U. S. 103 
(1983), we held that a State’s expungement of a conviction 
did not nullify the conviction for purposes of the firearms 
disabilities Congress placed in §§ 922(g)(1) and (h)(1). In so 
ruling, we noted that our decision would ensure greater uni­
formity in federal sentences. See id., at 119–120. Provi­
sions for expungement “var[ied] widely from State to State,” 
we observed, id., at 120, and yielded “nothing less than a 
national patchwork,” id., at 122. 

In the Firearms Owners’ Protection Act (FOPA), 100 Stat. 
449, Congress amended § 921(a)(20) in response to Dicker­
son’s holding that, for purposes of federal firearms disabili­
ties, state law did not determine the present impact of a 
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prior conviction. The amended provision excludes from 
qualification as a “crime punishable by imprisonment for a 
term exceeding one year” (or a misdemeanor under state law 
punishable by more than two years in prison): 

“Any conviction which has been expunged, or set aside 
or for which a person has been pardoned or has had civil 
rights restored . . . unless such pardon, expungement, or 
restoration of civil rights expressly provides that the 
person may not ship, transport, possess, or receive fire­
arms.” 18 U. S. C. § 921(a)(20).1 

While § 921(a)(20) does not define the term “civil rights,” 
courts have held, and petitioner agrees, that the civil rights 
relevant under the above-quoted provision are the rights 
to vote, hold office, and serve on a jury. See Brief for 
Petitioner 13, n. 10; cf. Caron v. United States, 524 U. S. 308, 
316 (1998). 

II 

On May 31, 2005, police officers responded to a domestic 
disturbance complaint made by Logan’s girlfriend, Asenath 
Wilson. App. 9, 12. Wilson told the officers, among other 
things, that she had seen Logan with a gun and that he usu­
ally kept it in the car. Id., at 9. Logan, who was with Wil­

1 FOPA, 100 Stat. 449, included a “safety valve” provision under which 
persons subject to federal firearms disabilities, including persons whose 
civil rights have not been restored, may apply to the Attorney General for 
relief from the disabilities. See 18 U. S. C. § 925(c) (2000 ed., Supp. V). 
The relief provision has been rendered inoperative, however, for Congress 
has repeatedly barred the Attorney General from using appropriated 
funds “to investigate or act upon [relief] applications.” United States v. 
Bean, 537 U. S. 71, 74–75 (2002) (internal quotation marks omitted). The 
bar on funding was renewed every year from 1992 through 2006. See id., 
at 75, n. 3 (1992 through 2002); Consolidated Appropriations Resolution, 
2003, 117 Stat. 433; Consolidated Appropriations Act, 2004, 118 Stat. 53; 
Consolidated Appropriations Act, 2005, 118 Stat. 2859; Science, State, Jus­
tice, Commerce, and Related Agencies Appropriations Act, 2006, 119 
Stat. 2290. 
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son when the police arrived, consented to a search of his car. 
Id., at 11. In a hidden compartment behind the glove box, 
the officers found a 9-millimeter handgun. Id., at 9–10, 12. 

Logan pleaded guilty to the federal offense of possession 
of a firearm after having been convicted of a felony. Id., 
at 12. (In 1991, he had been convicted in an Illinois court of 
unlawful possession of a controlled substance. Id., at 9–10, 
12.) The United States District Court for the Western Dis­
trict of Wisconsin sentenced Logan to imprisonment for 15 
years, the mandatory minimum under ACCA. In imposing 
that enhanced sentence, the District Court took account of 
Logan’s three Wisconsin misdemeanor battery convictions, 
each punishable by a maximum sentence of three years’ im­
prisonment. Id., at 16–18.2 

Both in the District Court and on appeal, Logan argued 
that his Wisconsin misdemeanor convictions did not qualify 
as ACCA predicate offenses because they caused no loss of 
his civil rights. Rights retained, he urged, are functionally 
equivalent to rights revoked but later restored. If the ex­
emption contained in § 921(a)(20) covered the three state­
court misdemeanor convictions, Logan’s maximum sentence, 
in lieu of the 15-year mandatory minimum under ACCA, 
would have been ten years, see § 924(a)(2), and the United 

2 Under Wisconsin law, misdemeanor battery is ordinarily punishable by 
a maximum term of nine months. See Wis. Stat. § 940.19(1) (2005); 
§ 939.51(3). Logan was exposed to a three-year maximum term for each 
offense, however, because he was convicted as a “repeater” or “habitual” 
criminal. See App. 16–17; Wis. Stat. § 939.62 (1999–2000). 

Postdating Logan’s battery convictions, Wisconsin prospectively re­
duced the maximum term for “repeater” misdemeanors to two years. See 
2001 Wis. Act 109, § 562 (Jan. 2002 special session) (amending Wis. Stat. 
§ 939.62). Misdemeanors committed in Wisconsin after this reduction no 
longer qualify as “violent felonies” under 18 U. S. C. § 921(a)(20). 

Logan has never argued that his Wisconsin convictions should not count 
as ACCA predicates because they were punishable by more than two 
years’ imprisonment solely because of his status as a recidivist offender. 
We express no opinion on this matter. Cf. United States v. Rodriquez, 
464 F. 3d 1072 (CA9 2006), cert. granted, 551 U. S. 1191 (2007). 
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States Sentencing Guidelines would have indicated a sen­
tence range of 37 to 46 months, see Brief for Petitioner 5. 
The District Court rejected Logan’s argument, holding that 
the § 921(a)(20) exemption provision “applies only to defend­
ants whose civil rights were both lost and restored pursuant 
to state statutes.” App. in No. 05–CR–088–S–01 (WD 
Wis.), p. 11. Accordingly, the court sentenced Logan to im­
prisonment for 15 years. Id., at 12. 

The United States Court of Appeals for the Seventh Cir­
cuit affirmed, concluding that “an offender whose civil rights 
have been neither diminished nor returned is not a person 
who ‘has had civil rights restored.’ ” 453 F. 3d 804, 805 
(2006). Logan’s argument for treating retained rights the 
same way as restored rights, the appeals court observed, 
“go[es] in the teeth of [§ 921(a)(20)’s] text.” Ibid. 

We granted certiorari, 549 U. S. 1204 (2007), to resolve a 
split among the Circuits as to whether § 921(a)(20)’s excep­
tion for “civil rights restored” should be interpreted to in­
clude civil rights retained at all times. Compare 453 F. 3d, 
at 809 (case below) (“civil rights restored” does not include 
civil rights never revoked), and McGrath v. United States, 
60 F. 3d 1005 (CA2 1995) (same), with United States v. In­
delicato, 97 F. 3d 627, 631 (CA1 1996) (“civil rights restored” 
includes civil rights never lost). 

III 

Logan pleaded guilty to being a felon in possession of a 
firearm, in violation of § 922(g)(1), and received a mandatory 
minimum 15-year sentence because he had at least three 
prior convictions for “violent felon[ies].” § 924(e)(1) (2000 
ed., Supp. V). He acknowledges his convictions in Wiscon­
sin for three battery offenses that facially qualify as violent 
felonies under § 921(a)(20)(B) (2000 ed.). See Brief for 
Petitioner 4–5. Thus the sole matter in dispute is whether 
Logan fits within the exemption from an ACCA-enhanced 
sentence for convictions “expunged, or set aside” or offend­
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ers who “ha[ve] been pardoned or ha[ve] had civil rights re­
stored.” § 921(a)(20). None of Logan’s battery convictions 
have been expunged, set aside, or pardoned. See 453 F. 3d, 
at 809. Under Wisconsin law, felons lose but can regain 
their civil rights and can gain the removal of firearms disabil­
ities. See Wis. Stat. § 6.03(1)(b) (Supp. 2006); Wis. Const., 
Art. XIII, § 3(2); Wis. Stat. § 756.02 (2001); § 973.176(1) (2007). 
Persons convicted of misdemeanors, however, even if they 
are repeat offenders, generally retain their civil rights and 
are not subject to firearms disabilities. 

With this background in view, we turn to the proper inter­
pretation of the § 921(a)(20) exemption from ACCA-enhanced 
sentencing for offenders who have had their “civil rights re­
stored.” Logan’s misdemeanor convictions, we reiterate, 
did not result in any loss of the rights to vote, hold public 
office, or serve on juries. Should he nonetheless be ranked 
with offenders whose rights were terminated but later re­
stored? The ordinary meaning of the word “restored” af­
fords Logan no aid. In line with dictionary definitions,3 the 
Court of Appeals stated: “The word ‘restore’ means to give 
back something that had been taken away.” 453 F. 3d, 
at 805. Accord McGrath, 60 F. 3d, at 1007 (“The ‘restora­
tion’ of a thing never lost or diminished is a definitional 
impossibility.”); cf. Indelicato, 97 F. 3d, at 629 (“Clearly 
the ordinary reading of the word ‘restored’ supports the 
government.”). 

The context in which the word “restored” appears in 
§ 921(a)(20) counsels adherence to the word’s ordinary mean­
ing. Words in a list are generally known by the company 
they keep. E. g., Dole v. Steelworkers, 494 U. S. 26, 36 

3 See, e. g., Webster’s Third New International Dictionary 1936 (1993) 
(defining “restore” to mean “give back (as something lost or taken away)”); 
American Heritage Dictionary 1486 (4th ed. 2000) (defining “restore” to 
mean “bring back into existence or use; reestablish”); 13 Oxford English 
Dictionary 755 (2d ed. 1989) (defining “restore” to mean “give back, [or] 
make return or restitution of (anything previously taken away or lost)”). 
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(1990); Beecham v. United States, 511 U. S. 368, 371 (1994). 
In § 921(a)(20), the words “civil rights restored” appear 
in the company of the words “expunged,” “set aside,” and 
“pardoned.” Each term describes a measure by which the 
government relieves an offender of some or all of the con­
sequences of his conviction. In contrast, a defendant who 
retains rights is simply left alone. He receives no status­
altering dispensation, no token of forgiveness from the 
government. 

Opposing a plain-meaning approach to the language Con­
gress enacted, Logan relies dominantly on the harsh results 
a literal reading could yield: Unless retention of rights is 
treated as legally equivalent to restoration of rights, less se­
rious offenders will be subject to ACCA’s enhanced penalties 
while more serious offenders in the same State, who have 
had civil rights restored, may escape heightened punishment. 
E. g., Reply Brief 8 (“[I]ndividuals who have committed more 
serious crimes than Petitioner may nonetheless have their 
rights restored, whereas misdemeanants who never lost their 
rights must suffer enhanced sentencing.”). Logan urges 
that this result—treating those who never lost their civil 
rights more harshly than those who lost, then regained, those 
rights—is not merely anomalous; it rises to the level of the 
absurd, particularly in States where restoration of civil 
rights is automatic and occurs immediately upon release from 
prison. See Caron, 524 U. S., at 313 (automatic restoration 
of rights qualifies for § 921(a)(20)’s exemption). 

Logan’s argument, we note, overlooks § 921(a)(20)’s “un­
less” clause. Under that provision, an offender gains no ex­
emption from ACCA’s application through an expungement, 
set-aside, pardon, or restoration of civil rights if the dispen­
sation “expressly provides that the [offender] may not ship, 
transport, possess, or receive firearms.” Many States that 
restore felons’ civil rights (or accord another measure of for­
giveness) nonetheless impose or retain firearms disabilities. 
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See Brief for United States 30 (citing, inter alia, La. Rev. 
Stat. Ann. § 14:95.1(C) (West Supp. 2007), under which felons’ 
firearms disabilities are lifted only after ten years and only 
if no further felony convictions intervene).4 We further note 
that Wisconsin has addressed, and prospectively eliminated, 
the anomaly Logan asserts he encountered: Wisconsin no 
longer punishes misdemeanors by more than two years of 
imprisonment, and thus no longer has any misdemeanors 
that qualify as ACCA predicates. See supra, at 29, n. 2. 

One can demur to Logan’s argument that a literal reading 
of § 921(a)(20) could produce anomalous results, for the reso­
lution he proposes—reading into the exemption convictions 
under which civil rights are retained—would correct one po­
tential anomaly while creating others. See McGrath, 60 
F. 3d, at 1009. Under Logan’s proposed construction, the 
most dangerous recidivists in a State that does not revoke 
any offender’s civil rights could fall within § 921(a)(20)’s ex­
emption. For example, Maine does not deprive any offend­
ers of their civil rights. See Lodging for National Associa­
tion of Criminal Defense Lawyers et al. as Amici Curiae 
(NACDL Lodging), App. 1, pp. 23–24. As Logan would 
have us read § 921(a)(20), all Maine crimes, including first­
degree murder, would be treated as crimes for which “civil 
rights [have been] restored,” while less serious crimes com­
mitted elsewhere would not. 

In McGrath, the Second Circuit incisively identified Con­
gress’ response to Dickerson, see supra, at 27–28, as the 
cause of the multiple anomalies § 921(a)(20) may produce: 

4 Courts have divided on the question whether § 921(a)(20)’s “unless” 
clause is triggered whenever state law provides for the continuation of 
firearm proscriptions, or only when the State provides individual notice to 
the offender of the firearms disabilities. Compare, e. g., United States v. 
Cassidy, 899 F. 2d 543, 549 (CA6 1990) (courts must look to “the whole of 
state law”), with United States v. Gallaher, 275 F. 3d 784, 791, and n. 3 
(CA9 2001) (individualized notice is required). We express no opinion on 
this issue. 



552US1 Unit: $$U4 [01-11-12 21:17:25] PAGES PGT: OPIN

34 LOGAN v. UNITED STATES 

Opinion of the Court 

“[Congress’] decision to have restoration triggered by 
events governed by state law insured anomalous results. 
The several states have considerably different laws gov­
erning pardon, expungement, and forfeiture and restora­
tion of civil rights. Furthermore, states have drasti­
cally different policies as to when and under what 
circumstances such discretionary acts of grace should be 
extended. . . . [Anomalies generated by § 921(a)(20)] are 
the inevitable consequence of making access to the ex­
emption depend on the differing laws and policies of the 
several states.” 60 F. 3d, at 1009. 

Accord 453 F. 3d, at 807 (“When Congress replaced Dicker­
so[n] . . . it ensured that similarly situated people would 
be treated differently—for states vary widely in which 
if any civil rights a convict loses and whether these 
rights are restored.”). See also M. Love, Relief from the 
Collateral Consequences of a Criminal Conviction: A 
State-by-State Resource Guide (2006), updated online at 
http://www.sentencingproject.org/PublicationDetails.aspx? 
PublicationID=486 (as visited Nov. 27, 2007, and in Clerk of 
Court’s case file) (surveying state practices). 

Were we to accept Logan’s argument, it bears emphasis, 
we would undercut § 921(a)(20)(B), which places within 
ACCA’s reach state misdemeanor convictions punishable by 
more than two years’ imprisonment. Because state-law 
misdemeanors generally entail no revocation of civil rights,5 

Logan’s proposed reading of the word “restored” to include 
“retained” would yield this curiosity: An offender would fall 
within ACCA’s reach if his three prior offenses carried po­
tential prison terms of over two years, but that same of­

5 See NACDL Lodging, App. 1 (compiling state laws); id., at 17–34 (indi­
cating that Connecticut, Florida, Iowa, Louisiana, Nebraska, and New 
Hampshire revoke no misdemeanant’s civil rights, but provide for punish­
ment of certain crimes they classify as misdemeanors by prison terms 
exceeding two years). 

http://www.sentencingproject.org/PublicationDetails.aspx
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fender would be released from ACCA’s grip by virtue of his 
retention of civil rights. We are disinclined to say that what 
Congress imposed with one hand (exposure to ACCA) it 
withdrew with the other (exemption from ACCA). 

We may assume, arguendo, that when Congress revised 
§ 921(a)(20) in 1986, see supra, at 27–28, it labored under the 
misapprehension that all offenders—misdemeanants as well 
as felons—forfeit civil rights, at least temporarily. Even in­
dulging the further assumption that courts may repair such 
a congressional oversight or mistake,6 we could hardly divine 
the revision the Legislature would favor. Perhaps Congress 
would choose to exempt offenders who never lost their civil 
rights. See McGrath, 60 F. 3d, at 1009. But it is also plau­
sible that Congress would remove the exemption for civil 
rights restoration as insufficiently indicative of official for­
giveness. Or, Congress might elect to include restorations 
of civil rights along with expungements, set-asides, and par­
dons only if the restoration was nonautomatic, i. e., granted 
on a case-by-case basis. Homing in on the disparities result­
ing from diverse state legislation, see supra, at 33–34 and 
this page, Congress might even revise § 921(a)(20) to provide, 
in accord with Dickerson, that federal rather than state law 
defines a conviction for purposes of §§ 922 and 924. See 453 
F. 3d, at 806–807. 

In all events, a measure adopted ten years after 
§ 921(a)(20) was given its current shape cautions against any 
assumption that Congress did not mean to deny that exemp­
tion to offenders who retained their civil rights. In 1996, 
Congress enacted § 922(g)(9), which outlaws possession of a 
firearm by anyone “who has been convicted . . . of a misde­
meanor crime of domestic violence.” See Pub. L. 104–208, 

6 But see Iselin v. United States, 270 U. S. 245, 251 (1926) (“enlargement 
of [a statute] by [a] court, so that what was omitted, presumably by inad­
vertence, may be included within its scope . . . transcends the judicial 
function”). 
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Tit. VI, § 658, 110 Stat. 3009–371 to 3009–372. Tailored to 
§ 922(g)(9), Congress adopted a definitional provision, corre­
sponding to § 921(a)(20), which reads: 

“A person shall not be considered to have been convicted 
of [a misdemeanor crime of domestic violence] if the con­
viction has been expunged or set aside, or is an offense 
for which the person has been pardoned or has had civil 
rights restored (if the law of the applicable jurisdiction 
provides for the loss of civil rights under such an 
offense) unless the pardon, expungement, or restoration 
of civil rights expressly provides that the person may 
not ship, transport, possess, or receive firearms.” 18 
U. S. C. § 921(a)(33)(B)(ii) (emphasis added). 

Section 921(a)(33)(B)(ii) tracks § 921(a)(20) in specifying 
expungement, set-aside, pardon, or restoration of rights as 
dispensations that can cancel lingering effects of a convic­
tion. But the emphasized parenthetical qualification shows 
that the words “civil rights restored” do not cover a person 
whose civil rights were never taken away. See 453 F. 3d, 
at 808. Section 921(a)(33)(B)(ii) casts considerable doubt on 
Logan’s hypothesis that, had Congress adverted to the issue 
when it drafted § 921(a)(20), it would have placed in the same 
category persons who regained civil rights and persons who 
retained civil rights. 

Congress’ enactment of § 921(a)(33)(B)(ii) is also relevant 
to Logan’s absurdity argument. See supra, at 32. Statu­
tory terms, we have held, may be interpreted against their 
literal meaning where the words “could not conceivably have 
been intended to apply” to the case at hand. Cabell v. Mark­
ham, 148 F. 2d 737, 739 (CA2) (L. Hand, J.), aff ’d, 326 
U. S. 404 (1945); see Green v. Bock Laundry Machine Co., 
490 U. S. 504, 511 (1989) (Federal Rule of Evidence 609(a)(1) 
“can’t mean what it says” (internal quotation marks omit­
ted)). In this case, it can hardly be maintained that Con­
gress could not have meant what it said. Congress explic­
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itly distinguished between “restored” and “retained” in 
§ 921(a)(33)(B)(ii). It is more than “conceivable” that the 
Legislature, albeit an earlier one, see supra, at 27–28, meant 
to do the same in § 921(a)(20). 

In sum, Congress framed § 921(a)(20) to serve two purposes. 
See Tr. of Oral Arg. 28–29. It sought to qualify as ACCA 
predicate offenses violent crimes that a State classifies as mis­
demeanors yet punishes by a substantial term of imprison­
ment, i. e., more than two years. See § 921(a)(20)(B). Con­
gress also sought to defer to a State’s dispensation relieving 
an offender from disabling effects of a conviction. See supra, 
at 27–28. Had Congress included a retention-of-rights ex­
emption, however, the very misdemeanors it meant to cover 
would escape ACCA’s reach. See supra, at 34–35. Logan 
complains of an anomalous result. Yet the solution he pro­
poses would also produce anomalies. See supra, at 33. 
Having no warrant to stray from § 921(a)(20)’s text, we hold 
that the words “civil rights restored” do not cover the case of 
an offender who lost no civil rights. 

* * * 

For the reasons stated, the judgment of the Court of Ap­
peals for the Seventh Circuit is 

Affirmed. 
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GALL v. UNITED STATES 

certiorari to the united states court of appeals for 
the eighth circuit 

No. 06–7949. Argued October 2, 2007—Decided December 10, 2007 

Petitioner Gall joined an ongoing enterprise distributing the controlled 
substance “ecstasy” while in college, but withdrew from the conspiracy 
after seven months, has sold no illegal drugs since, and has used no 
illegal drugs and worked steadily since graduation. Three and a half 
years after withdrawing from the conspiracy, Gall pleaded guilty to his 
participation. A presentence report recommended a sentence of 30 to 
37 months in prison, but the District Court sentenced Gall to 36 months’ 
probation, finding that probation reflected the seriousness of his offense 
and that imprisonment was unnecessary because his voluntary with­
drawal from the conspiracy and postoffense conduct showed that he 
would not return to criminal behavior and was not a danger to society. 
The Eighth Circuit reversed on the ground that a sentence outside the 
Federal Sentencing Guidelines range must be—and was not in this 
case—supported by extraordinary circumstances. 

Held: 
1. While the extent of the difference between a particular sentence 

and the recommended Guidelines range is relevant, courts of appeals 
must review all sentences—whether inside, just outside, or significantly 
outside the Guidelines range—under a deferential abuse-of-discretion 
standard. Pp. 46–53. 

(a) Because the Guidelines are now advisory, appellate review of 
sentencing decisions is limited to determining whether they are “reason­
able,” United States v. Booker, 543 U. S. 220, and an abuse-of-discretion 
standard applies to appellate review of sentencing decisions. A district 
judge must consider the extent of any departure from the Guidelines 
and must explain the appropriateness of an unusually lenient or harsh 
sentence with sufficient justifications. An appellate court may take the 
degree of variance into account and consider the extent of a deviation 
from the Guidelines, but it may not require “extraordinary” circum­
stances or employ a rigid mathematical formula using a departure’s per­
centage as the standard for determining the strength of the justification 
required for a specific sentence. Such approaches come too close to 
creating an impermissible unreasonableness presumption for sentences 
outside the Guidelines range. The mathematical approach also suffers 
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from infirmities of application. And both approaches reflect a practice 
of applying a heightened standard of review to sentences outside the 
Guidelines range, which is inconsistent with the rule that the abuse-of­
discretion standard applies to appellate review of all sentencing deci­
sions—whether inside or outside that range. Pp. 46–49. 

(b) A district court should begin by correctly calculating the appli­
cable Guidelines range. The Guidelines are the starting point and ini­
tial benchmark but are not the only consideration. After permitting 
both parties to argue for a particular sentence, the judge should consider 
all of 18 U. S. C. § 3553(a)’s factors to determine whether they support 
either party’s proposal. He may not presume that the Guidelines range 
is reasonable but must make an individualized assessment based on the 
facts presented. If he decides on an outside-the-Guidelines sentence, 
he must consider the extent of the deviation and ensure that the justifi­
cation is sufficiently compelling to support the degree of variation. He 
must adequately explain the chosen sentence to allow for meaningful 
appellate review and to promote the perception of fair sentencing. In 
reviewing the sentence, the appellate court must first ensure that the 
district court made no significant procedural errors and then consider 
the sentence’s substantive reasonableness under an abuse-of-discretion 
standard, taking into account the totality of the circumstances, including 
the extent of a variance from the Guidelines range, but must give due 
deference to the district court’s decision that the § 3553(a) factors justify 
the variance. That the appellate court might have reasonably reached 
a different conclusion does not justify reversal. Pp. 49–53. 

2. On abuse-of-discretion review, the Eighth Circuit failed to give due 
deference to the District Court’s reasoned and reasonable sentencing 
decision. Since the District Court committed no procedural error, the 
only question for the Circuit was whether the sentence was reasonable, 
i. e., whether the District Judge abused his discretion in determining 
that the § 3553(a) factors supported the sentence and justified a substan­
tial deviation from the Guidelines range. The Circuit gave virtually no 
deference to the District Court’s decision that the variance was justified. 
The Circuit clearly disagreed with the District Court’s decision, but it 
was not for the Circuit to decide de novo whether the justification for a 
variance is sufficient or the sentence reasonable. Pp. 53–60. 

446 F. 3d 884, reversed. 

Stevens, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Scalia, Kennedy, Souter, Ginsburg, and Breyer, JJ., joined. 
Scalia, J., post, p. 60, and Souter, J., post, p. 60, filed concurring opinions. 
Thomas, J., post, p. 61, and Alito, J., post, p. 61, filed dissenting opinions. 
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Jeffrey T. Green, by appointment of the Court, 551 U. S. 
1186, argued the cause for petitioner. With him on the 
briefs were Quin M. Sorenson, Michael Dwyer, David 
Hemingway, Marc Milavitz, Jeffrey L. Fisher, and Sarah 
O’Rourke Schrup. 

Deputy Solicitor General Dreeben argued the cause for 
the United States. With him on the brief were Solicitor 
General Clement, Assistant Attorney General Fisher, 
Matthew D. Roberts, Nina Goodman, and Jeffrey P. 
Singdahlsen.* 

Justice Stevens delivered the opinion of the Court. 

In two cases argued on the same day last Term we consid­
ered the standard that courts of appeals should apply when 
reviewing the reasonableness of sentences imposed by dis­
trict judges. The first, Rita v. United States, 551 U. S. 338 
(2007), involved a sentence within the range recommended 
by the Federal Sentencing Guidelines; we held that when 
a district judge’s discretionary decision in a particular case 
accords with the sentence the United States Sentencing 
Commission deems appropriate “in the mine run of cases,” 
the court of appeals may presume that the sentence is rea­
sonable. Id., at 351. 

The second case, Claiborne v. United States, involved a 
sentence below the range recommended by the Guidelines, 
and raised the converse question whether a court of appeals 
may apply a “proportionality test,” and require that a sen­

*Briefs of amici curiae urging reversal were filed for Families Against 
Mandatory Minimums by Gregory L. Poe  and Mary Price; for Federal 
Public and Community Defenders et al. by Amy Baron-Evans, Sara E. 
Noonan, Jennifer Niles Coffin, Carlos A. Williams, Paul M. Rashkind, 
Daniel L. Kaplan, David Lewis, Timothy Crooks, and Kristen Gartman 
Rogers; for the National Association of Criminal Defense Lawyers by Mi­
guel A. Estrada, David Debold, and Peter Goldberger; and for the Wash­
ington Legal Foundation et al. by Daniel J. Popeo and Paul D. Kamenar. 

Alexandra A. E. Shapiro and Douglas A. Berman filed a brief for the 
New York Council of Defense Lawyers as amicus curiae. 
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tence that constitutes a substantial variance from the Guide­
lines be justified by extraordinary circumstances. See 
Claiborne v. United States, 549 U. S. 1016 (2006). We did 
not have the opportunity to answer this question because the 
case was mooted by Claiborne’s untimely death. Claiborne 
v. United States, 551 U. S. 87 (2007) (per curiam). We 
granted certiorari in the case before us today in order to 
reach that question, left unanswered last Term. 551 U. S. 
1113 (2007). We now hold that, while the extent of the dif­
ference between a particular sentence and the recommended 
Guidelines range is surely relevant, courts of appeals must 
review all sentences—whether inside, just outside, or sig­
nificantly outside the Guidelines range—under a deferential 
abuse-of-discretion standard. We also hold that the sen­
tence imposed by the experienced District Judge in this case 
was reasonable. 

I 

In February or March 2000, petitioner Brian Gall, a 
second-year college student at the University of Iowa, was 
invited by Luke Rinderknecht to join an ongoing enterprise 
distributing a controlled substance popularly known as “ec­
stasy.” 1 Gall—who was then a user of ecstasy, cocaine, and 
marijuana—accepted the invitation. During the ensuing 
seven months, Gall delivered ecstasy pills, which he received 
from Rinderknecht, to other conspirators, who then sold 
them to consumers. He netted over $30,000. 

A month or two after joining the conspiracy, Gall stopped 
using ecstasy. A few months after that, in September 2000, 
he advised Rinderknecht and other co-conspirators that he 
was withdrawing from the conspiracy. He has not sold ille­
gal drugs of any kind since. He has, in the words of the 
District Court, “self-rehabilitated.” App. 75. He gradua­
ted from the University of Iowa in 2002, and moved first to 

1 Ecstasy is sometimes called “MDMA” because its scientific name is 
“methylenedioxymethamphetamine.” App. 24, 118. 
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Arizona, where he obtained a job in the construction indus­
try, and later to Colorado, where he earned $18 per hour as 
a master carpenter. He has not used any illegal drugs since 
graduating from college. 

After Gall moved to Arizona, he was approached by fed­
eral law enforcement agents who questioned him about his 
involvement in the ecstasy distribution conspiracy. Gall ad­
mitted his limited participation in the distribution of ecstasy, 
and the agents took no further action at that time. On April 
28, 2004—approximately 11⁄2 years after this initial interview, 
and 31⁄2 years after Gall withdrew from the conspiracy—an 
indictment was returned in the Southern District of Iowa 
charging him and seven other defendants with participating 
in a conspiracy to distribute ecstasy, cocaine, and marijuana, 
that began in or about May 1996 and continued through Octo­
ber 30, 2002. The Government has never questioned the 
truthfulness of any of Gall’s earlier statements or contended 
that he played any role in, or had any knowledge of, other 
aspects of the conspiracy described in the indictment. 
When he received notice of the indictment, Gall moved back 
to Iowa and surrendered to the authorities. While free on 
his own recognizance, Gall started his own business in the 
construction industry, primarily engaged in subcontracting 
for the installation of windows and doors. In his first year, 
his profits were over $2,000 per month. 

Gall entered into a plea agreement with the Government, 
stipulating that he was “responsible for, but did not necessar­
ily distribute himself, at least 2,500 grams of [ecstasy], or the 
equivalent of at least 87.5 kilograms of marijuana.” Id., 
at 25. In the agreement, the Government acknowledged 
that “on or about September of 2000,” Gall had communi­
cated his intent to stop distributing ecstasy to Rinderknecht 
and other members of the conspiracy. Ibid. The agree­
ment further provided that recent changes in the Guidelines 
that enhanced the recommended punishment for distributing 
ecstasy were not applicable to Gall because he had with­
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drawn from the conspiracy prior to the effective date of 
those changes. 

In her presentence report, the probation officer concluded 
that Gall had no significant criminal history; that he was not 
an organizer, leader, or manager; and that his offense did not 
involve the use of any weapons. The report stated that Gall 
had truthfully provided the Government with all of the evi­
dence he had concerning the alleged offenses, but that his 
evidence was not useful because he provided no new infor­
mation to the agents. The report also described Gall’s sub­
stantial use of drugs prior to his offense and the absence of 
any such use in recent years. The report recommended a 
sentencing range of 30 to 37 months of imprisonment. 

The record of the sentencing hearing held on May 27, 2005, 
includes a “small flood” of letters from Gall’s parents and 
other relatives, his fiance, neighbors, and representatives of 
firms doing business with him, uniformly praising his charac­
ter and work ethic. The transcript includes the testimony 
of several witnesses and the District Judge’s colloquy with 
the assistant United States attorney (AUSA) and with Gall. 
The AUSA did not contest any of the evidence concerning 
Gall’s law-abiding life during the preceding five years, but 
urged that “the guidelines are appropriate and should be 
followed,” and requested that the court impose a prison 
sentence within the Guidelines range. Id., at 93. He men­
tioned that two of Gall’s co-conspirators had been sentenced 
to 30 and 35 months, respectively, but upon further question­
ing by the District Court, he acknowledged that neither of 
them had voluntarily withdrawn from the conspiracy. 

The District Judge sentenced Gall to probation for a term 
of 36 months. In addition to making a lengthy statement on 
the record, the judge filed a detailed sentencing memoran­
dum explaining his decision, and provided the following 
statement of reasons in his written judgment: 

“The Court determined that, considering all the fac­
tors under 18 U. S. C. 3553(a), the Defendant’s explicit 
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withdrawal from the conspiracy almost four years before 
the filing of the Indictment, the Defendant’s post-offense 
conduct, especially obtaining a college degree and the 
start of his own successful business, the support of fam­
ily and friends, lack of criminal history, and his age at 
the time of the offense conduct, all warrant the sentence 
imposed, which was sufficient, but not greater than nec­
essary to serve the purposes of sentencing.” Id., at 117. 

At the end of both the sentencing hearing and the sen­
tencing memorandum, the District Judge reminded Gall that 
probation, rather than “an act of leniency,” is a “substantial 
restriction of freedom.” Id., at 99, 125. In the memoran­
dum, he emphasized: 

“[Gall] will have to comply with strict reporting condi­
tions along with a three-year regime of alcohol and drug 
testing. He will not be able to change or make deci­
sions about significant circumstances in his life, such as 
where to live or work, which are prized liberty interests, 
without first seeking authorization from his Probation 
Officer or, perhaps, even the Court. Of course, the De­
fendant always faces the harsh consequences that await 
if he violates the conditions of his probationary term.” 
Id., at 125. 

Finally, the District Judge explained why he had con­
cluded that the sentence of probation reflected the serious­
ness of Gall’s offense and that no term of imprisonment was 
necessary: 

“Any term of imprisonment in this case would be 
counter effective by depriving society of the contribu­
tions of the Defendant who, the Court has found, under­
stands the consequences of his criminal conduct and is 
doing everything in his power to forge a new life. The 
Defendant’s post-offense conduct indicates neither that 
he will return to criminal behavior nor that the Defend­
ant is a danger to society. In fact, the Defendant’s 
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post-offense conduct was not motivated by a desire to 
please the Court or any other governmental agency, but 
was the pre-Indictment product of the Defendant’s own 
desire to lead a better life.” Id., at 125–126. 

II 

The Court of Appeals reversed and remanded for resen­
tencing. Relying on its earlier opinion in United States v. 
Claiborne, 439 F. 3d 479 (CA8 2006), it held that a sentence 
outside of the Guidelines range must be supported by a justi­
fication that “ ‘ “is proportional to the extent of the difference 
between the advisory range and the sentence imposed.” ’ ” 
446 F. 3d 884, 889 (CA8 2006) (quoting Claiborne, 439 F. 3d, 
at 481, in turn quoting United States v. Johnson, 427 F. 3d 
423, 426–427 (CA7 2005)). Characterizing the difference 
between a sentence of probation and the bottom of Gall’s 
advisory Guidelines range of 30 months as “extraordinary” 
because it amounted to “a 100% downward variance,” 446 
F. 3d, at 889, the Court of Appeals held that such a variance 
must be—and here was not—supported by extraordinary 
circumstances. 

Rather than making an attempt to quantify the value of 
the justifications provided by the District Judge, the Court 
of Appeals identified what it regarded as five separate errors 
in the District Judge’s reasoning: (1) He gave “too much 
weight to Gall’s withdrawal from the conspiracy”; (2) given 
that Gall was 21 at the time of his offense, the District Judge 
erroneously gave “significant weight” to studies showing im­
petuous behavior by persons under the age of 18; (3) he did 
not “properly weigh” the seriousness of Gall’s offense; (4) he 
failed to consider whether a sentence of probation would re­
sult in “unwarranted” disparities; and (5) he placed “too 
much emphasis on Gall’s post-offense rehabilitation.” Id., at 
889–890. As we shall explain, we are not persuaded that 
these factors, whether viewed separately or in the aggre­
gate, are sufficient to support the conclusion that the District 
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Judge abused his discretion. As a preface to our discussion 
of these particulars, however, we shall explain why the Court 
of Appeals’ rule requiring “proportional” justifications for 
departures from the Guidelines range is not consistent with 
our remedial opinion in United States v. Booker, 543 U. S. 
220 (2005). 

III 

In Booker we invalidated both the statutory provision, 18 
U. S. C. § 3553(b)(1) (2000 ed., Supp. IV), which made the Sen­
tencing Guidelines mandatory, and § 3742(e) (2000 ed. and 
Supp. IV), which directed appellate courts to apply a de novo 
standard of review to departures from the Guidelines. As a 
result of our decision, the Guidelines are now advisory, and 
appellate review of sentencing decisions is limited to deter­
mining whether they are “reasonable.” Our explanation of 
“reasonableness” review in the Booker opinion made it pellu­
cidly clear that the familiar abuse-of-discretion standard of 
review now applies to appellate review of sentencing deci­
sions. See 543 U. S., at 260–262; see also Rita, 551 U. S., at 
361–362 (Stevens, J., concurring). 

It is also clear that a district judge must give serious con­
sideration to the extent of any departure from the Guidelines 
and must explain his conclusion that an unusually lenient or 
an unusually harsh sentence is appropriate in a particular 
case with sufficient justifications. For even though the 
Guidelines are advisory rather than mandatory, they are, as 
we pointed out in Rita, the product of careful study based 
on extensive empirical evidence derived from the review of 
thousands of individual sentencing decisions.2 Id., at 349. 

2 Notably, not all of the Guidelines are tied to this empirical evidence. 
For example, the Sentencing Commission departed from the empirical ap­
proach when setting the Guidelines range for drug offenses, and chose 
instead to key the Guidelines to the statutory mandatory minimum sen­
tences that Congress established for such crimes. See United States Sen­
tencing Commission, Guidelines Manual § 1A1.1 (Nov. 2006) (USSG). This 
decision, and its effect on a district judge’s authority to deviate from the 
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In reviewing the reasonableness of a sentence outside the 
Guidelines range, appellate courts may therefore take the 
degree of variance into account and consider the extent of a 
deviation from the Guidelines. We reject, however, an ap­
pellate rule that requires “extraordinary” circumstances to 
justify a sentence outside the Guidelines range. We also re­
ject the use of a rigid mathematical formula that uses the 
percentage of a departure as the standard for determining 
the strength of the justifications required for a specific 
sentence. 

As an initial matter, the approaches we reject come too 
close to creating an impermissible presumption of unreason­
ableness for sentences outside the Guidelines range. See 
id., at 354–355 (“The fact that we permit courts of appeals 
to adopt a presumption of reasonableness does not mean that 
courts may adopt a presumption of unreasonableness”).3 

Even the Government has acknowledged that such a pre­
sumption would not be consistent with Booker. See Brief 
for United States in Rita v. United States, O. T. 2006, 
No. 06–5754, pp. 34–35. 

The mathematical approach also suffers from infirmities of 
application. On one side of the equation, deviations from 

Guidelines range in a particular drug case, is addressed in Kimbrough v. 
United States, post, p. 85. 

3 Several Courts of Appeals had rejected such a presumption of unrea­
sonableness even prior to our decision in Rita. See, e. g., United States 
v. Howard, 454 F. 3d 700, 703 (CA7 2006) (“Although a sentence outside 
the range does not enjoy the presumption of reasonableness that one 
within the range does, it does not warrant a presumption of unreasonable­
ness”); United States v. Matheny, 450 F. 3d 633, 642 (CA6 2006) (“[T]his 
court’s holding that sentences within the advisory guideline range are pre­
sumptively reasonable does not mean that sentences outside of that range 
are presumptively unreasonable”); United States v. Myers, 439 F. 3d 415, 
417 (CA8 2006) (“We have determined that a sentence imposed within the 
guidelines range is presumptively reasonable. While it does not follow 
that a sentence outside the guidelines range is unreasonable, we review a 
district court’s decision to depart from the appropriate guidelines range 
for abuse of discretion” (citation omitted)). 
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the Guidelines range will always appear more extreme—in 
percentage terms—when the range itself is low, and a sen­
tence of probation will always be a 100% departure regard­
less of whether the Guidelines range is 1 month or 100 years. 
Moreover, quantifying the variance as a certain percentage 
of the maximum, minimum, or median prison sentence rec­
ommended by the Guidelines gives no weight to the “sub­
stantial restriction of freedom” involved in a term of super­
vised release or probation. App. 95. 

We recognize that custodial sentences are qualitatively 
more severe than probationary sentences of equivalent 
terms. Offenders on probation are nonetheless subject to 
several standard conditions that substantially restrict their 
liberty. See United States v. Knights, 534 U. S. 112, 119 
(2001) (“Inherent in the very nature of probation is that pro­
bationers ‘do not enjoy the absolute liberty to which every 
citizen is entitled’ ” (quoting Griffin v. Wisconsin, 483 U. S. 
868, 874 (1987); internal quotation marks omitted)).4 Proba­
tioners may not leave the judicial district, move, or change 
jobs without notifying, and in some cases receiving permis­
sion from, their probation officer or the court. They must 
report regularly to their probation officer, permit unan­
nounced visits to their homes, refrain from associating with 
any person convicted of a felony, and refrain from excessive 
drinking. USSG § 5B1.3. Most probationers are also sub­
ject to individual “special conditions” imposed by the court. 
Gall, for instance, may not patronize any establishment that 

4 See also Advisory Council of Judges of National Council on Crime and 
Delinquency, Guides for Sentencing 13–14 (1957) (“Probation is not 
granted out of a spirit of leniency. . . . As the  Wickersham Commission 
said, probation is not merely ‘letting an offender off easily’ ”); 1 N. Cohen, 
The Law of Probation and Parole § 7:9 (2d ed. 1999) (“[T]he probation or 
parole conditions imposed on an individual can have a significant impact 
on both that person and society. . . . Often these conditions comprehen­
sively regulate significant facets of their day-to-day lives. . . . They may 
become subject to frequent searches by government officials, as well as to 
mandatory counseling sessions with a caseworker or psychotherapist”). 
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derives more than 50% of its revenue from the sale of alcohol, 
and must submit to random drug tests as directed by his 
probation officer. App. 109. 

On the other side of the equation, the mathematical ap­
proach assumes the existence of some ascertainable method 
of assigning percentages to various justifications. Does 
withdrawal from a conspiracy justify more or less than, say, 
a 30% reduction? Does it matter that the withdrawal oc­
curred several years ago? Is it relevant that the with­
drawal was motivated by a decision to discontinue the use of 
drugs and to lead a better life? What percentage, if any, 
should be assigned to evidence that a defendant poses no 
future threat to society, or to evidence that innocent third 
parties are dependent on him? The formula is a classic ex­
ample of attempting to measure an inventory of apples by 
counting oranges.5 

Most importantly, both the exceptional circumstances re­
quirement and the rigid mathematical formulation reflect a 
practice—common among courts that have adopted “propor­
tional review”—of applying a heightened standard of review 
to sentences outside the Guidelines range. This is inconsist­
ent with the rule that the abuse-of-discretion standard of 
review applies to appellate review of all sentencing deci­
sions—whether inside or outside the Guidelines range. 

As we explained in Rita, a district court should begin all 
sentencing proceedings by correctly calculating the applica­
ble Guidelines range. See 551 U. S., at 347–348. As a mat­
ter of administration and to secure nationwide consistency, 
the Guidelines should be the starting point and the initial 
benchmark. The Guidelines are not the only consideration, 
however. Accordingly, after giving both parties an opportu­
nity to argue for whatever sentence they deem appropriate, 
the district judge should then consider all of the § 3553(a) 

5 Notably, when the Court of Appeals explained its disagreement with 
the District Judge’s decision in this case, it made no attempt to quantify 
the strength of any of the mitigating circumstances. 
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factors to determine whether they support the sentence re­
quested by a party.6 In so doing, he may not presume that 
the Guidelines range is reasonable. See id., at 351. He 
must make an individualized assessment based on the facts 
presented. If he decides that an outside-Guidelines sen­
tence is warranted, he must consider the extent of the devia­
tion and ensure that the justification is sufficiently compel­
ling to support the degree of the variance. We find it 
uncontroversial that a major departure should be supported 
by a more significant justification than a minor one. After 
settling on the appropriate sentence, he must adequately ex­
plain the chosen sentence to allow for meaningful appellate 
review and to promote the perception of fair sentencing. 
Id., at 356–358. 

6 Section 3553(a) lists seven factors that a sentencing court must con­
sider. The first factor is a broad command to consider “the nature and 
circumstances of the offense and the history and characteristics of the 
defendant.” 18 U. S. C. § 3553(a)(1). The second factor requires the con­
sideration of the general purposes of sentencing, including: 

“the need for the sentence imposed— 
“(A) to reflect the seriousness of the offense, to promote respect for the 

law, and to provide just punishment for the offense; 
“(B) to afford adequate deterrence to criminal conduct; 
“(C) to protect the public from further crimes of the defendant; and 
“(D) to provide the defendant with needed educational or vocational 

training, medical care, or other correctional treatment in the most effec­
tive manner.” § 3553(a)(2). 

The third factor pertains to “the kinds of sentences available,” 
§ 3553(a)(3); the fourth to the Sentencing Guidelines; the fifth to any rele­
vant policy statement issued by the Sentencing Commission; the sixth to 
“the need to avoid unwarranted sentence disparities,” § 3553(a)(6); and the 
seventh to “the need to provide restitution to any victim,” § 3553(a)(7). 
Preceding this list is a general directive to “impose a sentence sufficient, 
but not greater than necessary, to comply with the purposes” of sentencing 
described in the second factor. § 3553(a) (2000 ed., Supp. V). The fact 
that § 3553(a) explicitly directs sentencing courts to consider the Guide­
lines supports the premise that district courts must begin their analysis 
with the Guidelines and remain cognizant of them throughout the sentenc­
ing process. 
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Regardless of whether the sentence imposed is inside or 
outside the Guidelines range, the appellate court must re­
view the sentence under an abuse-of-discretion standard. It 
must first ensure that the district court committed no sig­
nificant procedural error, such as failing to calculate (or im­
properly calculating) the Guidelines range, treating the 
Guidelines as mandatory, failing to consider the § 3553(a) fac­
tors, selecting a sentence based on clearly erroneous facts, 
or failing to adequately explain the chosen sentence—includ­
ing an explanation for any deviation from the Guidelines 
range. Assuming that the district court’s sentencing deci­
sion is procedurally sound, the appellate court should then 
consider the substantive reasonableness of the sentence im­
posed under an abuse-of-discretion standard. When con­
ducting this review, the court will, of course, take into ac­
count the totality of the circumstances, including the extent 
of any variance from the Guidelines range. If the sentence 
is within the Guidelines range, the appellate court may, but 
is not required to, apply a presumption of reasonableness. 
Id., at 347. But if the sentence is outside the Guidelines 
range, the court may not apply a presumption of unreason­
ableness. It may consider the extent of the deviation, but 
must give due deference to the district court’s decision that 
the § 3553(a) factors, on a whole, justify the extent of the 
variance. The fact that the appellate court might reason­
ably have concluded that a different sentence was appro­
priate is insufficient to justify reversal of the district court. 

Practical considerations also underlie this legal principle. 
“The sentencing judge is in a superior position to find facts 
and judge their import under § 3553(a) in the individual case. 
The judge sees and hears the evidence, makes credibility de­
terminations, has full knowledge of the facts and gains in­
sights not conveyed by the record.” Brief for Federal Pub­
lic and Community Defenders et al. as Amici Curiae 16. 
“The sentencing judge has access to, and greater familiarity 
with, the individual case and the individual defendant before 
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him than the Commission or the appeals court.” Rita, 551 
U. S., at 357–358. Moreover, “[d]istrict courts have an insti­
tutional advantage over appellate courts in making these 
sorts of determinations, especially as they see so many more 
Guidelines cases than appellate courts do.” Koon v. United 
States, 518 U. S. 81, 98 (1996).7 

“It has been uniform and constant in the federal judicial 
tradition for the sentencing judge to consider every con­
victed person as an individual and every case as a unique 
study in the human failings that sometimes mitigate, some­
times magnify, the crime and the punishment to ensue.” Id., 
at 113.8 The uniqueness of the individual case, however, 
does not change the deferential abuse-of-discretion standard 
of review that applies to all sentencing decisions. As we 
shall now explain, the opinion of the Court of Appeals in this 
case does not reflect the requisite deference and does not 

7 District judges sentence, on average, 117 defendants every year. Ad­
ministrative Office of United States Courts, 2006 Federal Court Manage­
ment Statistics 167. The District Judge in this case, Judge Pratt, has 
sentenced over 990 offenders over the course of his career. United States 
v. Likens, 464 F. 3d 823, 827, n. 1 (CA8 2006) (Bright, J., dissenting). Only 
a relatively small fraction of these defendants appeal their sentence on 
reasonableness grounds. See Koon, 518 U. S., at 98 (“In 1994, for exam­
ple, 93.9% of Guidelines cases were not appealed”); Likens, 464 F. 3d, at 
827, n. 1 (Bright, J., dissenting) (noting that the District Judge had sen­
tenced hundreds of defendants and that “[w]e have reviewed only a minis­
cule number of those cases”); cf. United States Sentencing Commission, 
2006 Sourcebook of Federal Sentencing Statistics 135–152. 

8 It is particularly revealing that when we adopted an abuse-of­
discretion standard in Koon, we explicitly rejected the Government’s ar­
gument that “de novo review of departure decisions is necessary ‘to pro­
tect against unwarranted disparities arising from the differing sentencing 
approaches of individual district judges.’ ” 518 U. S., at 97 (quoting Brief 
for United States, O. T. 1995, No. 94–1664, p. 12). Even then we were 
satisfied that a more deferential abuse-of-discretion standard could suc­
cessfully balance the need to “reduce unjustified disparities” across the 
Nation and “consider every convicted person as an individual.” 518 
U. S., at 113. 
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support the conclusion that the District Court abused its 
discretion. 

IV 

As an initial matter, we note that the District Judge com­
mitted no significant procedural error. He correctly calcu­
lated the applicable Guidelines range, allowed both parties to 
present arguments as to what they believed the appropriate 
sentence should be, considered all of the § 3553(a) factors, 
and thoroughly documented his reasoning. The Court of 
Appeals found that the District Judge erred in failing to give 
proper weight to the seriousness of the offense, as required 
by § 3553(a)(2)(A), and failing to consider whether a sentence 
of probation would create unwarranted disparities, as re­
quired by § 3553(a)(6). We disagree. 

Section 3553(a)(2)(A) requires judges to consider “the need 
for the sentence imposed . . . to  reflect the seriousness of the 
offense, to promote respect for the law, and to provide just 
punishment for the offense.” The Court of Appeals con­
cluded that “the district court did not properly weigh the 
seriousness of Gall’s offense” because it “ignored the serious 
health risks ecstasy poses.” 446 F. 3d, at 890. Contrary to 
the Court of Appeals’ conclusion, the District Judge plainly 
did consider the seriousness of the offense. See, e. g., App. 
99 (“The Court, however, is bound to impose a sentence that 
reflects the seriousness of joining a conspiracy to distribute 
MDMA or Ecstasy”); id., at 122.9 It is true that the District 

9 The District Judge also gave specific consideration to the fact—not 
directly taken into account by the Guidelines—that Gall netted $30,000 
from his participation in the conspiracy. He noted, however: 
“[T]his fact can be viewed from different perspectives. On the one hand, 
[Gall] should be punished for profiting from a criminal scheme. . . . On the 
other hand, [Gall], who is from a working-class family and has few financial 
resources, decided to turn his back on what, for him, was a highly profit­
able venture. . . . The Court can not consider, for the purposes of sentenc­
ing, one side of the financial aspect of the offense conduct without consider­
ing the other.” App. 123–124, n. 3. 
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Judge did not make specific reference to the (unquestionably 
significant) health risks posed by ecstasy, but the prosecutor 
did not raise ecstasy’s effects at the sentencing hearing. 
Had the prosecutor raised the issue, specific discussion of the 
point might have been in order, but it was not incumbent on 
the District Judge to raise every conceivably relevant issue 
on his own initiative. 

The Government’s legitimate concern that a lenient sen­
tence for a serious offense threatens to promote disrespect 
for the law is at least to some extent offset by the fact that 
seven of the eight defendants in this case have been sen­
tenced to significant prison terms. Moreover, the unique 
facts of Gall’s situation provide support for the District 
Judge’s conclusion that, in Gall’s case, “a sentence of impris­
onment may work to promote not respect, but derision, of 
the law if the law is viewed as merely a means to dispense 
harsh punishment without taking into account the real con­
duct and circumstances involved in sentencing.” Id., at 126. 

Section 3553(a)(6) requires judges to consider “the need 
to avoid unwarranted sentence disparities among defendants 
with similar records who have been found guilty of similar 
conduct.” The Court of Appeals stated that “the record 
does not show that the district court considered whether a 
sentence of probation would result in unwarranted dispari­
ties.” 446 F. 3d, at 890. As with the seriousness of the 
offense conduct, avoidance of unwarranted disparities was 
clearly considered by the Sentencing Commission when set­
ting the Guidelines ranges. Since the District Judge cor­
rectly calculated and carefully reviewed the Guidelines 
range, he necessarily gave significant weight and consider­
ation to the need to avoid unwarranted disparities. 

Moreover, as we understand the colloquy between the Dis­
trict Judge and the AUSA, it seems that the judge gave spe­
cific attention to the issue of disparity when he inquired 
about the sentences already imposed by a different judge on 
two of Gall’s codefendants. The AUSA advised the District 
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Judge that defendant Harbison had received a 30-month sen­
tence and that Gooding had received 35 months. The follow­
ing colloquy then occurred: 

“THE COURT: . . . You probably know more about 
this than anybody. How long did those two stay in the 
conspiracy, and did they voluntarily withdraw? 

“MR. GRIESS: They did not. 
“THE COURT: They did not? 
“MR. GRIESS: They did not voluntarily withdraw. 

And they were in the conspiracy, I think, for a shorter 
period of time, but at the very end. 

“THE COURT: Okay. Thank you. 
“MR. GRIESS: A significant difference there, Your 

Honor, is that they were in the conspiracy after the 
guidelines changed and, therefore, were sentenced at a 
much higher level because of that.” App. 88. 

A little later Mr. Griess stated: “The last thing I want to 
talk about goes to sentencing disparity . . . .  Obviously, the 
Court is cognizant of that and wants to avoid any unwar­
ranted sentencing disparities.” Id., at 89. He then dis­
cussed at some length the sentence of 36 months imposed on 
another codefendant, Jarod Yoder, whose participation in the 
conspiracy was roughly comparable to Gall’s. Griess volun­
tarily acknowledged three differences between Yoder and 
Gall: Yoder was in the conspiracy at its end and therefore 
was sentenced under the more severe Guidelines, he had a 
more serious criminal history, and he did not withdraw from 
the conspiracy. 

From these facts, it is perfectly clear that the District 
Judge considered the need to avoid unwarranted disparities, 
but also considered the need to avoid unwarranted similari­
ties among other co-conspirators who were not similarly situ­
ated. The District Judge regarded Gall’s voluntary with­
drawal as a reasonable basis for giving him a less severe 
sentence than the three codefendants discussed with the 
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AUSA, who neither withdrew from the conspiracy nor reha­
bilitated themselves as Gall had done. We also note that 
neither the Court of Appeals nor the Government has called 
our attention to a comparable defendant who received a more 
severe sentence. 

Since the District Court committed no procedural error, 
the only question for the Court of Appeals was whether the 
sentence was reasonable—i. e., whether the District Judge 
abused his discretion in determining that the § 3553(a) fac­
tors supported a sentence of probation and justified a sub­
stantial deviation from the Guidelines range. As we shall 
now explain, the sentence was reasonable. The Court of 
Appeals’ decision to the contrary was incorrect and failed to 
demonstrate the requisite deference to the District Judge’s 
decision. 

V 

The Court of Appeals gave virtually no deference to the 
District Court’s decision that the § 3553(a) factors justified 
a significant variance in this case. Although the Court of 
Appeals correctly stated that the appropriate standard of 
review was abuse of discretion, it engaged in an analysis that 
more closely resembled de novo review of the facts presented 
and determined that, in its view, the degree of variance was 
not warranted. 

The Court of Appeals thought that the District Court 
“gave too much weight to Gall’s withdrawal from the conspir­
acy because the court failed to acknowledge the significant 
benefit Gall received from being subject to the 1999 Guide­
lines.” 10 446 F. 3d, at 889. This criticism is flawed in that 
it ignores the critical relevance of Gall’s voluntary with­
drawal, a circumstance that distinguished his conduct not 
only from that of all his codefendants, but from the vast ma­

10 The Court of Appeals explained that under the current Guidelines, 
which treat ecstasy more harshly, Gall’s base offense level would have 
been 32, eight levels higher than the base offense level imposed under the 
1999 Guidelines. 
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jority of defendants convicted of conspiracy in federal court. 
The District Court quite reasonably attached great weight 
to the fact that Gall voluntarily withdrew from the conspir­
acy after deciding, on his own initiative, to change his life. 
This lends strong support to the District Court’s conclusion 
that Gall is not going to return to criminal behavior and is 
not a danger to society. See 18 U. S. C. §§ 3553(a)(2)(B), (C). 
Compared to a case where the offender’s rehabilitation oc­
curred after he was charged with a crime, the District Court 
here had greater justification for believing Gall’s turnaround 
was genuine, as distinct from a transparent attempt to build 
a mitigation case. 

The Court of Appeals thought the District Judge “gave 
significant weight to an improper factor” when he compared 
Gall’s sale of ecstasy when he was a 21-year-old adult to the 
“impetuous and ill-considered” actions of persons under the 
age of 18. 446 F. 3d, at 890. The appellate court correctly 
observed that the studies cited by the District Judge do not 
explain how Gall’s “specific behavior in the instant case was 
impetuous or ill-considered.” Ibid. 

In that portion of his sentencing memorandum, however, 
the judge was discussing the “character of the defendant,” 
not the nature of his offense. App. 122. He noted that 
Gall’s criminal history included a ticket for underage drink­
ing when he was 18 years old and possession of marijuana 
that was contemporaneous with his offense in this case. In 
summary, the District Judge observed that all of Gall’s crimi­
nal history, “including the present offense, occurred when he 
was twenty-one-years old or younger” and appeared “to 
stem from his addictions to drugs and alcohol.” Id., at 122, 
123. The District Judge appended a long footnote to his dis­
cussion of Gall’s immaturity. The footnote includes an ex­
cerpt from our opinion in Roper v. Simmons, 543 U. S. 551, 
569 (2005), which quotes a study stating that a lack of matu­
rity and an undeveloped sense of responsibility are qualities 
that “ ‘often result in impetuous and ill-considered actions.’ ” 
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The District Judge clearly stated the relevance of these stud­
ies in the opening and closing sentences of the footnote: 

“Immaturity at the time of the offense conduct is not 
an inconsequential consideration. Recent studies on 
the development of the human brain conclude that 
human brain development may not become complete 
until the age of twenty-five. . . .  [T]he recent [National 
Institutes of Health] report confirms that there is no 
bold line demarcating at what age a person reaches full 
maturity. While age does not excuse behavior, a sen­
tencing court should account for age when inquiring into 
the conduct of a defendant.” App. 123, n. 2. 

Given the dramatic contrast between Gall’s behavior be­
fore he joined the conspiracy and his conduct after with­
drawing, it was not unreasonable for the District Judge to 
view Gall’s immaturity at the time of the offense as a miti­
gating factor, and his later behavior as a sign that he had 
matured and would not engage in such impetuous and ill­
considered conduct in the future. Indeed, his consideration 
of that factor finds support in our cases. See, e. g., Johnson 
v. Texas, 509 U. S. 350, 367 (1993) (holding that a jury was 
free to consider a 19-year-old defendant’s youth when deter­
mining whether there was a probability that he would con­
tinue to commit violent acts in the future and stating that 
“ ‘youth is more than a chronological fact. It is a time and 
condition of life when a person may be most susceptible to 
influence and to psychological damage’ ” (quoting Eddings v. 
Oklahoma, 455 U. S. 104, 115 (1982))). 

Finally, the Court of Appeals thought that, even if Gall’s 
rehabilitation was dramatic and permanent, a sentence of 
probation for participation as a middleman in a conspiracy 
distributing 10,000 pills of ecstasy “lies outside the range of 
choice dictated by the facts of the case.” 446 F. 3d, at 890 
(internal quotation marks omitted). If the Guidelines were 
still mandatory, and assuming the facts did not justify a 
Guidelines-based downward departure, this would provide a 
sufficient basis for setting aside Gall’s sentence because the 
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Guidelines state that probation alone is not an appropriate 
sentence for comparable offenses.11 But the Guidelines are 
not mandatory, and thus the “range of choice dictated by the 
facts of the case” is significantly broadened. Moreover, the 
Guidelines are only one of the factors to consider when im­
posing sentence, and § 3553(a)(3) directs the judge to consider 
sentences other than imprisonment. 

We also note that the Government did not argue below, 
and has not argued here, that a sentence of probation could 
never be imposed for a crime identical to Gall’s. Indeed, it 
acknowledged that probation could be permissible if the rec­
ord contained different—but in our view, no more compel­
ling—mitigating evidence. Tr. of Oral Arg. 37–38 (stating 
that probation could be an appropriate sentence, given the 
exact same offense, if “there are compelling family circum­
stances where individuals will be very badly hurt in the de­
fendant’s family if no one is available to take care of them”). 

The District Court quite reasonably attached great weight 
to Gall’s self-motivated rehabilitation, which was undertaken 
not at the direction of, or under supervision by, any court, 
but on his own initiative. This also lends strong support to 
the conclusion that imprisonment was not necessary to deter 
Gall from engaging in future criminal conduct or to protect 
the public from his future criminal acts. See 18 U. S. C. 
§§ 3553(a)(2)(B), (C). 

The Court of Appeals clearly disagreed with the District 
Judge’s conclusion that consideration of the § 3553(a) factors 
justified a sentence of probation; it believed that the circum­
stances presented here were insufficient to sustain such a 
marked deviation from the Guidelines range. But it is not 
for the Court of Appeals to decide de novo whether the justi­
fication for a variance is sufficient or the sentence reasonable. 
On abuse-of-discretion review, the Court of Appeals should 
have given due deference to the District Court’s reasoned 

11 Specifically, probation is not recommended under the Guidelines when 
the applicable Guidelines range is outside Zone A of the sentencing table 
as it is here. USSG § 5B1.1. 

http:offenses.11
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and reasonable decision that the § 3553(a) factors, on the 
whole, justified the sentence. Accordingly, the judgment of 
the Court of Appeals is reversed. 

It is so ordered. 

Justice Scalia, concurring. 

I join the opinion of the Court. 
In Rita v. United States, 551 U. S. 338, 370–375 (2007) 

(opinion concurring in part and concurring in judgment), 
I wrote separately to state my view that any appellate re­
view of sentences for substantive reasonableness will neces­
sarily result in a sentencing scheme constitutionally indistin­
guishable from the mandatory Guidelines struck down in 
United States v. Booker, 543 U. S. 220 (2005). Whether a 
sentencing scheme uses mandatory Guidelines, a “propor­
tionality test” for Guidelines variances, or a deferential 
abuse-of-discretion standard, there will be some sentences 
upheld only on the basis of additional judge-found facts. 

Although I continue to believe that substantive­
reasonableness review is inherently flawed, I give stare deci­
sis effect to the statutory holding of Rita. The highly defer­
ential standard adopted by the Court today will result in 
far fewer unconstitutional sentences than the proportionality 
standard employed by the Eighth Circuit. Moreover, as I 
noted in Rita, the Court has not foreclosed as-applied consti­
tutional challenges to sentences. The door therefore re­
mains open for a defendant to demonstrate that his sentence, 
whether inside or outside the advisory Guidelines range, 
would not have been upheld but for the existence of a fact 
found by the sentencing judge and not by the jury. 

Justice Souter, concurring. 

I join the Court’s opinion here, as I do in today’s compan­
ion case of Kimbrough v. United States, post, p. 85, which 
follow United States v. Booker, 543 U. S. 220 (2005), and Rita 
v. United States, 551 U. S. 338 (2007). My disagreements 
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with holdings in those earlier cases are not the stuff of for­
mally perpetual dissent, but I see their objectionable points 
hexing our judgments today, see id., at 389–392 (Souter, J., 
dissenting), and Booker, supra, at 272 (Stevens, J., dissent­
ing in part). After Booker’s remedial holding, I continue to 
think that the best resolution of the tension between sub­
stantial consistency throughout the system and the right of 
jury trial would be a new Act of Congress: reestablishing 
a statutory system of mandatory sentencing guidelines 
(though not identical to the original in all points of detail), 
but providing for jury findings of all facts necessary to set 
the upper range of sentencing discretion. See Rita, supra, 
at 392. 

Justice Thomas, dissenting. 

Consistent with my dissenting opinion in Kimbrough v. 
United States, post, p. 114, I would affirm the judgment of 
the Court of Appeals because the District Court committed 
statutory error when it departed below the applicable Guide­
lines range. 

Justice Alito, dissenting. 

The fundamental question in this case is whether, under 
the remedial decision in United States v. Booker, 543 U. S. 
220 (2005), a district court must give the policy decisions 
that are embodied in the Sentencing Guidelines at least some 
significant weight in making a sentencing decision. I would 
answer that question in the affirmative and would therefore 
affirm the decision of the Court of Appeals. 

I 

In Booker, a bare majority held that the Sentencing Re­
form Act of 1984 (Sentencing Reform Act), as amended, 18 
U. S. C. § 3551 et seq., 28 U. S. C. § 991 et seq., violated the 
Sixth Amendment insofar as it required district judges to 
follow the United States Sentencing Guidelines, but another 
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bare majority held that this defect could be remedied by ex­
cising the two statutory provisions, 18 U. S. C. §§ 3553(b)(1) 
and 3742(e) (2000 ed. and Supp. IV), that made compliance 
with the Guidelines mandatory. As a result of these two 
holdings, the lower federal courts were instructed that 
the Guidelines must be regarded as “effectively advisory,” 
Booker, 543 U. S., at 245, and that individual sentencing deci­
sions are subject to appellate review for “ ‘reasonableness,’ ” 
id., at 262. The Booker remedial opinion did not explain ex­
actly what it meant by a system of “advisory” guidelines or 
by “reasonableness” review, and the opinion is open to differ­
ent interpretations. 

It is possible to read the opinion to mean that district 
judges, after giving the Guidelines a polite nod, may then 
proceed essentially as if the Sentencing Reform Act had 
never been enacted. This is how two of the dissents inter­
preted the Court’s opinion. Justice Stevens wrote that 
sentencing judges had “regain[ed] the unconstrained discre­
tion Congress eliminated in 1984” when it enacted the Sen­
tencing Reform Act. Id., at 297. Justice Scalia stated 
that “logic compels the conclusion that the sentencing judge 
. . . has full discretion, as full as what he possessed before the 
Act was passed, to sentence anywhere within the statutory 
range.” Id., at 305. 

While this is a possible understanding of the remedial 
opinion, a better reading is that sentencing judges must still 
give the Guidelines’ policy decisions some significant weight 
and that the courts of appeals must still police compliance. 
In a key passage, the remedial opinion stated: 

“The district courts, while not bound to apply the 
Guidelines, must consult those Guidelines and take 
them into account when sentencing. See 18 U. S. C. A. 
§§ 3553(a)(4), (5) (Supp. 2004). But compare post, at 305 
(SCALIA, J., dissenting in part) (claiming that the sen­
tencing judge has the same discretion ‘he possessed be­
fore the Act was passed’). The courts of appeals review 
sentencing decisions for unreasonableness. These fea­
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tures of the remaining system, while not the system 
Congress enacted, nonetheless continue to move sen­
tencing in Congress’ preferred direction, helping to 
avoid excessive sentencing disparities while maintain­
ing flexibility sufficient to individualize sentences where 
necessary.” Id., at 264–265 (emphasis added). 

The implication of this passage is that district courts are 
still required to give some deference to the policy decisions 
embodied in the Guidelines and that appellate review must 
monitor compliance. District courts must not only “consult” 
the Guidelines, they must “take them into account.” Id., at 
264. In addition, the passage distances the remedial major­
ity from Justice Scalia’s position that, under an advisory 
Guidelines scheme, a district judge would have “discretion 
to sentence anywhere within the ranges authorized by stat­
ute” so long as the judge “state[d] that ‘this court does not 
believe that the punishment set forth in the Guidelines is 
appropriate for this sort of offense.’ ” Id., at 305 (opinion 
dissenting in part). 

Moreover, in the passage quoted above and at other points 
in the remedial opinion, the Court expressed confidence that 
appellate review for reasonableness would help to avoid 
“ ‘excessive sentencing disparities’ ” and “would tend to iron 
out sentencing differences.” Id., at 263. Indeed, a major 
theme of the remedial opinion, as well as our decision last 
Term in Rita v. United States, 551 U. S. 338 (2007), was that 
the post-Booker sentencing regime would still promote the 
Sentencing Reform Act’s goal of reducing sentencing dispari­
ties. See, e. g., 551 U. S., at 348, 349, 354; Booker, 543 U. S., 
at 259–260, 263–264. 

It is unrealistic to think this goal can be achieved over the 
long term if sentencing judges need only give lipservice to 
the Guidelines. The other sentencing factors set out in 
§ 3553(a) are so broad that they impose few real restraints 
on sentencing judges. See id., at 305 (Scalia, J., dissenting 
in part). Thus, if judges are obligated to do no more than 
consult the Guidelines before deciding upon the sentence 
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that is, in their independent judgment, sufficient to serve the 
other § 3553(a) factors, federal sentencing will not “move . . . 
in Congress’ preferred direction.” Id., at 264 (opinion of the 
Court). On the contrary, sentencing disparities will gradu­
ally increase. Appellate decisions affirming sentences that 
diverge from the Guidelines (such as the Court’s decision 
today) will be influential, and the sentencing habits devel­
oped during the pre-Booker era will fade. 

Finally, in reading the Booker remedial opinion, we should 
not forget the decision’s constitutional underpinnings. 
Booker and its antecedents are based on the Sixth Amend­
ment right to trial by jury. The Court has held that (at least 
under a mandatory guidelines system) a defendant has the 
right to have a jury, not a judge, find facts that increase 
the defendant’s authorized sentence. See id., at 230–232; 
Blakely v. Washington, 542 U. S. 296, 303–304 (2004). It is 
telling that the rules set out in the Court’s opinion in the 
present case have nothing to do with juries or factfinding 
and, indeed, that not one of the facts that bears on petition­
er’s sentence is disputed. What is at issue, instead, is the 
allocation of the authority to decide issues of substantive 
sentencing policy, an issue on which the Sixth Amendment 
says absolutely nothing. The yawning gap between the 
Sixth Amendment and the Court’s opinion should be enough 
to show that the Blakely-Booker line of cases has gone 
astray. 

In Blakely, the Court drew a distinction—between judicial 
factfinding under a guidelines system and judicial factfinding 
under a discretionary sentencing system, see 542 U. S., at 
309–310—that, in my judgment, cannot be defended as a 
matter of principle. It would be a coherent principle to hold 
that any fact that increases a defendant’s sentence beyond 
the minimum required by the jury’s verdict of guilt must be 
found by a jury. Such a holding, however, would clash with 
accepted sentencing practice at the time of the adoption of 
the Sixth Amendment. By that time, many States had 
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enacted criminal statutes that gave trial judges the discre­
tion to select a sentence from within a prescribed range,1 and 
the First Congress enacted federal criminal statutes that 
were cast in this mold. See An Act for the Punishment of 
certain Crimes against the United States, 1 Stat. 112.2 

1 To take some examples, Connecticut, as of 1784, punished burglary and 
robbery without violence with imprisonment of up to 10 years “at the 
Discretion of the Superior Court before whom the Conviction is had.” 
See Acts and Laws of the State of Connecticut 18 (1784). A 1749 Dela­
ware law punished assault of a parent with imprisonment of up to 18 
months. Laws of the State of Delaware 306 (1797). A 1793 Maryland 
law gave courts the ability to, “in their discretion, adjudge” criminal de­
fendants “to serve and labour for any time, in their discretion, not exceed­
ing” specified terms of years. Digest of the Laws of Maryland 196 (T. 
Herty ed. 1799). By 1785, Massachusetts allowed judges to sentence 
criminals convicted of a variety of offenses, including assault and man­
slaughter, “according to the aggravation of the offense,” or “at the discre­
tion of the Court.” The Perpetual Laws, of the Commonwealth of Massa­
chusetts (1788), reprinted in The First Laws of The Commonwealth of 
Massachusetts 244–252 (J. Cushing comp. 1981). In 1791, New Hampshire 
passed a law punishing certain assaults with imprisonment of up to two 
years, and forgery with imprisonment of up to three years, at the court’s 
discretion. See Laws of the State of New Hampshire (1792). New Jer­
sey, New York, North Carolina, Pennsylvania, Rhode Island, and South 
Carolina likewise enacted criminal statutes providing for indeterminate 
sentences of imprisonment at the discretion of the court either before, or 
in the immediate wake of, the ratification of the Sixth Amendment. See, 
e. g., Laws of the State of New Jersey 210–218 (1800) (detailing laws 
passed in 1796); 2 Laws of the State of New York 45–48, 211, 242–248, 390 
(1789); Laws of the State of North Carolina 288, 389 (J. Iredell ed. 1791); 
An Abridgment of the Laws of Pennsylvania 1–47 (C. Read ed. 1801) (de­
tailing laws passed 1790–1794); Public Laws of the State of Rhode Island 
and Providence Plantations 584–600 (1798); Public Laws of the State of 
South Carolina 55, 61, 257, 497 (J. Grimke ed. 1790). 

2 We have often looked to laws passed by the First Congress to aide 
interpretation of the Bill of Rights, which that Congress proposed. See, 
e. g., Harmelin v. Michigan, 501 U. S. 957, 980 (1991) (opinion of Scalia, 
J.) (noting, while interpreting the Eighth Amendment, that “[t]he actions 
of the First Congress . . . are of course persuasive evidence of what the 
Constitution means”); Marsh v. Chambers, 463 U. S. 783, 788–790 (1983) 
(looking to the actions of the First Congress in interpreting the First 
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Under a sentencing system of this type, trial judges inevi­
tably make findings of fact (albeit informally) that increase 
sentences beyond the minimum required by the jury’s ver­
dict. For example, under a statute providing that the pun­
ishment for burglary is, say, imprisonment for up to x years, 
the sentencing court might increase the sentence that it 
would have otherwise imposed by some amount based on 
evidence introduced at trial that the defendant was armed 
or that, before committing the crime, the defendant had told 
a confederate that he would kill the occupants if they awak­
ened during the burglary. The only difference between this 
sort of factfinding and the type that occurs under a guide­
lines system is that factfinding under a guidelines system is 
explicit and the effect of each critical finding is quantified. 
But in both instances, facts that cause a defendant to spend 
more time in prison are found by judges, not juries, and 
therefore no distinction can be drawn as a matter of Sixth 
Amendment principle. 

The Court’s acceptance of this distinction also produced 
strange collateral consequences. A sentencing system that 
gives trial judges the discretion to sentence within a speci­
fied range not only permits judicial factfinding that may in­
crease a sentence, such a system also gives individual judges 
discretion to implement their own sentencing policies. This 
latter feature, whether wise or unwise, has nothing to do 
with the concerns of the Sixth Amendment, and a principal 
objective of the Sentencing Reform Act was to take this 
power out of the hands of individual district judges. 

The Booker remedy, however, undid this congressional 
choice. In curing the Sentencing Reform Act’s perceived 
defect regarding judicial factfinding, Booker restored to the 
district courts at least a measure of the policymaking author-

Amendment); Carroll v. United States, 267 U. S. 132, 150–152 (1925) (look­
ing to the actions of the First Congress in interpreting the Fourth 
Amendment). 
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ity that the Sentencing Reform Act had taken away. (How 
much of this authority was given back is, of course, the 
issue here.) 

I recognize that the Court is committed to the Blakely-
Booker line of cases, but we are not required to continue 
along a path that will take us further and further off course. 
Because the Booker remedial opinion may be read to require 
sentencing judges to give weight to the Guidelines, I would 
adopt that interpretation and thus minimize the gap between 
what the Sixth Amendment requires and what our cases 
have held. 

II 
A 

Read fairly, the opinion of the Court of Appeals holds that 
the District Court did not properly exercise its sentencing 
discretion because it did not give sufficient weight to the 
policy decisions reflected in the Guidelines. Petitioner was 
convicted of a serious crime, conspiracy to distribute “ec­
stasy.” He distributed thousands of pills and made between 
$30,000 and $40,000 in profit. Although he eventually left 
the conspiracy, he did so because he was worried about ap­
prehension. The Sentencing Guidelines called for a term of 
imprisonment of 30 to 37 months, but the District Court im­
posed a term of probation. 

Compelled to interpret the Booker remedial opinion, the 
District Court, it appears, essentially chose the interpreta­
tion outlined in Justice Stevens’ and Justice Scalia’s dis­
sents. The District Court considered the sentence called for 
by the Guidelines, but I see no evidence that the District 
Court deferred to the Guidelines to any significant degree. 
Rather, the court determined what it thought was ap­
propriate under the circumstances and sentenced petitioner 
accordingly. 

If the question before us was whether a reasonable jurist 
could conclude that a sentence of probation was sufficient in 
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this case to serve the purposes of punishment set out in 18 
U. S. C. § 3553(a)(2), the District Court’s decision could not 
be disturbed. But because I believe that sentencing judges 
must still give some significant weight to the Guidelines 
sentencing range, the Commission’s policy statements, and 
the need to avoid unwarranted sentencing disparities, 
§§ 3553(a)(3), (4), and (5) (2000 ed. and Supp. V), I agree with 
the Eighth Circuit that the District Court did not properly 
exercise its discretion. 

Appellate review for abuse of discretion is not an empty 
formality. A decision calling for the exercise of judicial dis­
cretion “hardly means that it is unfettered by meaningful 
standards or shielded from thorough appellate review.” Al­
bemarle Paper Co. v. Moody, 422 U. S. 405, 416 (1975). Ac­
cord, United States v. Taylor, 487 U. S. 326, 336 (1988); 
Franks v. Bowman Transp. Co., 424 U. S. 747, 783 (1976) 
(Powell, J., concurring in part and dissenting in part). And 
when a trial court is required by statute to take specified 
factors into account in making a discretionary decision, the 
trial court must be reversed if it “ignored or slighted a factor 
that Congress has deemed pertinent.” Taylor, supra, at 
337. See Hensley v. Eckerhart, 461 U. S. 424, 438–440 (1983) 
(finding an abuse of discretion where the District Court “did 
not properly consider” 1 of 12 factors Congress found rele­
vant to the amount of attorney’s fees when passing the Civil 
Rights Attorney’s Fees Awards Act of 1976, 42 U. S. C. 
§ 1988). See also United States v. Oakland Cannabis Buy­
ers’ Cooperative, 532 U. S. 483, 497–498 (2001) (A court exer­
cising its discretion “cannot ‘ignore the judgment of Con­
gress, deliberately expressed in legislation.’ Virginian R. 
Co. v. Railway Employees, 300 U. S. 515, 551 (1937)”); Amer­
ican Paper Institute, Inc. v. American Elec. Power Service 
Corp., 461 U. S. 402, 413 (1983) (“To decide whether [Federal 
Energy Regulatory Commission’s] action was . . . an  abuse 
of discretion, we must determine whether the agency ade­
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quately considered the factors relevant” under the statute 
(internal quotation marks omitted)); Southern S. S. Co. v. 
NLRB, 316 U. S. 31, 46, 47 (1942) (finding an abuse of discre­
tion where the National Labor Relations Board sought to 
fulfill one congressional objective but “wholly ignore[d] other 
and equally important Congressional objectives”). 

Here, the District Court “slighted” the factors set out in 
18 U. S. C. §§ 3553(a)(3), (4), and (5) (2000 ed. and Supp. V)— 
namely, the Guidelines sentencing range, the Commission’s 
policy statements, and the need to avoid unwarranted sen­
tencing disparities. Although the Guidelines called for a 
prison term of at least 30 months, the District Court did not 
require any imprisonment—not one day. The opinion of the 
Court makes much of the restrictions and burdens of pro­
bation, see ante, at 48–49, but in the real world there is a 
huge difference between imprisonment and probation. If 
the District Court had given any appreciable weight to the 
Guidelines, the District Court could not have sentenced 
petitioner to probation without very strong countervailing 
considerations. 

The court listed five considerations as justification for a 
sentence of probation: (1) petitioner’s “voluntary and explicit 
withdrawal from the conspiracy,” (2) his “exemplary behav­
ior while on bond,” (3) “the support manifested by family 
and friends,” (4) “the lack of criminal history, especially a 
complete lack of any violent criminal history,” and (5) his age 
at the time of the offense, 21. App. 97. 

Two of the considerations that the District Court cited— 
“the support manifested by family and friends” and his age, 
ibid.—amounted to a direct rejection of the Sentencing Com­
mission’s authority to decide the most basic issues of sen­
tencing policy. In the Sentencing Reform Act, Congress 
required the Sentencing Commission to consider and decide 
whether certain specified factors—including “age,” “educa­
tion,” “previous employment record,” “physical condition,” 
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“family ties and responsibilities,” and “community ties”— 
“have any relevance to the nature [and] extent . . . of an  
appropriate sentence.” 28 U. S. C. § 994(d). These factors 
come up with great frequency, and judges in the pre-
Sentencing Reform Act era disagreed regarding their rele­
vance. Indeed, some of these factors were viewed by some 
judges as reasons for increasing a sentence and by others as 
reasons for decreasing a sentence. For example, if a defend­
ant had a job, a supportive family, and friends, those factors 
were sometimes viewed as justifying a harsher sentence on 
the ground that the defendant had squandered the opportu­
nity to lead a law-abiding life. Alternatively, those same 
factors were sometimes viewed as justifications for a more 
lenient sentence on the ground that a defendant with a job 
and a network of support would be less likely to return to 
crime. If each judge is free to implement his or her personal 
views on such matters, sentencing disparities are inevitable. 

In response to Congress’ direction to establish uniform na­
tional sentencing policies regarding these common sentenc­
ing factors, the Sentencing Commission issued policy state­
ments concluding that “age,” “family ties,” and “community 
ties” are relevant to sentencing only in unusual cases. See 
United States Sentencing Commission, Guidelines Manual 
§§ 5H1.1 (age), 5H1.6 (family and community ties) (Nov. 
2006). The District Court in this case did not claim that 
there was anything particularly unusual about petitioner’s 
family or community ties or his age, but the court cited these 
factors as justifications for a sentence of probation. Al­
though the District Court was obligated to take into account 
the Commission’s policy statements and the need to avoid 
sentencing disparities, the District Court rejected Commis­
sion policy statements that are critical to the effort to reduce 
such disparities. 

The District Court relied on petitioner’s lack of criminal 
history, but criminal history (or the lack thereof) is a central 
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factor in the calculation of the Guidelines range. Petitioner 
was given credit for his lack of criminal history in the calcu­
lation of his Guidelines sentence. Consequently, giving peti­
tioner additional credit for this factor was nothing more than 
an expression of disagreement with the policy determination 
reflected in the Guidelines range. 

The District Court mentioned petitioner’s “exemplary be­
havior while on bond,” App. 97, but this surely cannot be 
regarded as a weighty factor. 

Finally, the District Court was plainly impressed by pe­
titioner’s “voluntary and explicit withdrawal from the con­
spiracy.” Ibid. As the Government argues, the legitimate 
strength of this factor is diminished by petitioner’s motiva­
tion in withdrawing. He did not leave the conspiracy for 
reasons of conscience, and he made no effort to stop the oth­
ers in the ring. He withdrew because he had become afraid 
of apprehension. 446 F. 3d 884, 886 (CA8 2006). While the 
District Court was within its rights in regarding this factor 
and petitioner’s “self-rehabilitat[ion],” App. 75, as positive 
considerations, they are not enough, in light of the Guide­
lines’ call for a 30- to 37-month prison term, to warrant a 
sentence of probation. 

B 

In reaching the opposite conclusion, the Court attacks 
straw men. The Court unjustifiably faults the Eighth Cir­
cuit for using what it characterizes as a “rigid mathematical 
formula.” Ante, at 47. The Eighth Circuit (following a 
Seventh Circuit opinion) stated that a trial judge’s justifica­
tions for a sentence outside the Guidelines range must be 
“proportional to the extent of the difference between the ad­
visory range and the sentence imposed.” 446 F. 3d, at 889 
(quoting United States v. Claiborne, 439 F. 3d 479, 481 (CA8 
2006), in turn quoting United States v. Johnson, 427 F. 3d 
423, 426–427 (CA7 2005); internal quotation marks omitted). 
Taking this language literally as requiring a mathematical 
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computation, the Court has an easy time showing that math­
ematical precision is not possible: 

“[T]he mathematical approach assumes the existence of 
some ascertainable method of assigning percentages to 
various justifications. Does withdrawal from a conspir­
acy justify more or less than, say, a 30% reduction? . . .  
What percentage, if any, should be assigned to evidence 
that a defendant poses no future threat to society, or to 
evidence that innocent third parties are dependent on 
him?” Ante, at 49. 

This criticism is quite unfair. It is apparent that the Sev­
enth and Eighth Circuits did not mean to suggest that pro­
portionality review could be reduced to a mathematical equa­
tion, and certainly the Eighth Circuit in this case did not 
assign numbers to the various justifications offered by the 
District Court. All that the Seventh and Eighth Circuits 
meant, I am convinced, is what this Court’s opinion states, 
i. e., that “the extent of the difference between a particu­
lar sentence and the recommended Guidelines range” is a 
relevant consideration in determining whether the District 
Court properly exercised its sentencing discretion. Ante, 
at 41. 

This Court’s opinion is also wrong in suggesting that the 
Eighth Circuit’s approach was inconsistent with the abuse­
of-discretion standard of appellate review. Ante, at 49. 
The Eighth Circuit stated unequivocally that it was conduct­
ing abuse-of-discretion review, 446 F. 3d, at 888–889; abuse­
of-discretion review is not toothless; and it is entirely proper 
for a reviewing court to find an abuse of discretion when 
important factors—in this case, the Guidelines, policy state­
ments, and the need to avoid sentencing disparities—are 
“slighted,” Taylor, 487 U. S., at 337. The mere fact that the 
Eighth Circuit reversed is hardly proof that the Eighth Cir­
cuit did not apply the correct standard of review. 
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Because I believe that the Eighth Circuit correctly inter­
preted and applied the standards set out in the Booker reme­
dial opinion, I must respectfully dissent.3 

3 While I believe that the Court’s analysis of the sentence imposed in 
this case does not give sufficient weight to the Guidelines, it is noteworthy 
that the Court’s opinion does not reject the proposition that the policy 
decisions embodied in the Guidelines are entitled to at least some weight. 
The Court’s opinion in this case conspicuously refrains from directly ad­
dressing that question, and the opinion in Kimbrough v. United States, 
post, p. 85, is explicitly equivocal, stating that “while the Guidelines are 
no longer binding, closer review may be in order when the sentencing 
judge varies from the Guidelines based solely on the judge’s view that the 
Guidelines range ‘fails properly to reflect § 3553(a) considerations’ even in 
a mine-run case,” post, at 109 (quoting Rita v. United States, 551 U. S. 338, 
351 (2007)). 
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WATSON v. UNITED STATES 

certiorari to the united states court of appeals for 
the fifth circuit 

No. 06–571. Argued October 9, 2007—Decided December 10, 2007 

After trading a controlled substance for a pistol, petitioner Watson was 
indicted for, inter alia, violating 18 U. S. C. § 924(c)(1)(A), which sets a 
mandatory minimum sentence, depending on the facts, for a defendant 
who, “during and in relation to any . . . drug trafficking crime[,] . . . uses 
. . . a firearm.” The statute does not define “uses,” but this Court has 
spoken to it twice. In holding that “a criminal who trades his firearm 
for drugs ‘uses’ it . . . within the meaning of § 924(c)(1),” Smith v. United 
States, 508 U. S. 223, 241, the Court rested primarily on the “ordinary 
or natural meaning” of the verb in context, id., at 228, understanding 
its common range as going beyond employment as a weapon to trading 
a weapon for drugs, id., at 230. Later, in holding that merely possess­
ing a firearm kept near the scene of drug trafficking is not “use” under 
§ 924(c)(1), the Court, in Bailey v. United States, 516 U. S. 137, again 
looked to “ordinary or natural” meaning, id., at 145, deciding that 
“§ 924(c)(1) requires evidence sufficient to show an active employment 
of the firearm by the defendant, a use that makes the firearm an opera­
tive factor in relation to the predicate offense,” id., at 143. Watson 
pleaded guilty but reserved the right to challenge the factual basis for 
a § 924(c)(1)(A) conviction and sentence. The Fifth Circuit affirmed on 
its precedent foreclosing any argument that Watson had not “used” a 
firearm. 

Held: A person does not “use” a firearm under 18 U. S. C. § 924(c)(1)(A) 
when he receives it in trade for drugs. Pp. 78–83. 

(a) The Government’s position lacks authority in either precedent or 
regular English. Neither Smith, which addressed only the trader who 
swaps his gun for drugs, not the trading partner who ends up with the 
gun, nor Bailey, which ruled that a gun must be made use of actively 
to satisfy § 924(c)(1)(A), decides this case. With no statutory definition, 
the meaning of “uses” has to turn on “everyday meaning” revealed in 
phraseology that strikes the ear as “both reasonable and normal.” 
Smith, supra, at 228, 230. When Watson handed over the drugs for the 
pistol, the officer “used” the pistol to get the drugs, but regular speech 
would not say that Watson himself used the pistol in the trade. 
Pp. 78–79. 

(b) The Government’s first effort to trump ordinary English is re­
jected. Noting that § 924(d)(1) authorizes seizure and forfeiture of 
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firearms “intended to be used in” certain crimes, the Government infers 
that since some of those offenses involve receipt of a firearm, “use” nec­
essarily includes receipt of a gun even in a barter transaction. The 
Government’s reliance on Smith for the proposition that the term must 
be given the same meaning in both subsections overreads Smith. The 
common verb “use” is not at odds in the two subsections but speaks to 
different issues in different voices and at different levels of specificity. 
Section 924(d)(1) indicates that a gun can be “used” in a receipt crime, 
but does not say whether both parties to a transfer use the gun, or only 
one, or which one; however, § 924(c)(1)(A) requires just such a specific 
identification. Pp. 80–82. 

(c) Nor is the Government’s second effort to trump ordinary English 
persuasive. It claims that failing to treat receipt in trade as “use” 
would create unacceptable asymmetry with Smith; i. e., it would be 
strange to penalize one side of a gun-for-drugs exchange but not the 
other. The problem is not with Smith, however, but with the limited 
malleability of the language it construed, and policy-driven symmetry 
cannot turn “receipt-in-trade” into “use.” Whatever the tension be­
tween the prior result and the outcome here, law depends on respect 
for language and would be served better by statutory amendment than 
by racking statutory language to cover a policy it fails to reach. 
Pp. 82–83. 

191 Fed. Appx. 326, reversed and remanded. 

Souter, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Stevens, Scalia, Kennedy, Thomas, Breyer, and Alito, JJ., 
joined. Ginsburg, J., filed an opinion concurring in the judgment, post, 
p. 84. 

Karl J. Koch argued the cause for petitioner. With him 
on the briefs were Mark T. Stancil, David T. Goldberg, and 
Daniel R. Ortiz. 

Deanne E. Maynard argued the cause for the United 
States. With her on the brief were Solicitor General Clem­
ent, Assistant Attorney General Fisher, Deputy Solicitor 
General Dreeben, and William C. Brown.* 

*Briefs of amici curiae urging reversal were filed for the Gun Owners 
Foundation et al. by William J. Olson, Herbert W. Titus, John S. Miles, 
and Jeremiah L. Morgan; and for the National Association of Criminal 
Defense Lawyers by Jeffrey T. Green, Sarah O’Rourke Schrup, and Pam­
ela Harris. 
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Justice Souter delivered the opinion of the Court. 
The question is whether a person who trades his drugs 

for a gun “uses” a firearm “during and in relation to . . .  
[a] drug trafficking crime” within the meaning of 18 U. S. C. 
§ 924(c)(1)(A).1 We hold that he does not. 

I 
A 

Section 924(c)(1)(A) sets a mandatory minimum sentence, 
depending on the facts, for a defendant who, “during and in 
relation to any crime of violence or drug trafficking crime[,] 
. . . uses or carries a firearm.” 2 The statute leaves the term 
“uses” undefined, though we have spoken to it twice before. 

Smith v. United States, 508 U. S. 223 (1993), raised the 
converse of today’s question, and held that “a criminal who 
trades his firearm for drugs ‘uses’ it during and in rela­
tion to a drug trafficking offense within the meaning of 
§ 924(c)(1).” Id., at 241. We rested primarily on the “ordi­
nary or natural meaning” of the verb in context, id., at 228, 
and understood its common range as going beyond employ­
ment as a weapon: “it is both reasonable and normal to say 
that petitioner ‘used’ his MAC–10 in his drug trafficking of­
fense by trading it for cocaine,” id., at 230. 

Two years later, the issue in Bailey v. United States, 516 
U. S. 137 (1995), was whether possessing a firearm kept near 
the scene of drug trafficking is “use” under § 924(c)(1). We 
looked again to “ordinary or natural” meaning, id., at 145, 
and decided that mere possession does not amount to “use”: 
“§ 924(c)(1) requires evidence sufficient to show an active em­
ployment of the firearm by the defendant, a use that makes 

1 Formerly 18 U. S. C. § 924(c)(1) (1994 ed.). 
2 Any violation of § 924(c)(1)(A), for example, demands a mandatory mini­

mum sentence of five years. See 18 U. S. C. § 924(c)(1)(A)(i). If the fire­
arm is brandished, the minimum goes up to 7 years, see § 924(c)(1)(A)(ii); 
if the firearm is discharged, the minimum jumps to 10 years, see 
§ 924(c)(1)(A)(iii). 
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the firearm an operative factor in relation to the predicate 
offense,” id., at 143.3 

B 

This third case on the reach of § 924(c)(1)(A) began to take 
shape when petitioner, Michael A. Watson, told a Govern­
ment informant that he wanted to acquire a gun. On the 
matter of price, the informant quoted no dollar figure but 
suggested that Watson could pay in narcotics. Next, Wat­
son met with the informant and an undercover law enforce­
ment agent posing as a firearms dealer, to whom he gave 24 
doses of oxycodone hydrocholoride (commonly, OxyContin) 
for a .50-caliber semiautomatic pistol. When law enforce­
ment officers arrested Watson, they found the pistol in his 
car, and a later search of his house turned up a cache of 
prescription medicines, guns, and ammunition. Watson said 
he got the pistol “to protect his other firearms and drugs.” 
App. C to Pet. for Cert. 11a. 

A federal grand jury indicted him for distributing a Sched­
ule II controlled substance and for “using” the pistol during 
and in relation to that crime, in violation of § 924(c)(1)(A).4 

Watson pleaded guilty across the board, reserving the right 
to challenge the factual basis for a § 924(c)(1)(A) conviction 
and the added consecutive sentence of 60 months for using 
the gun. The Court of Appeals affirmed, 191 Fed. Appx. 326 
(CA5 2006) (per curiam), on Circuit precedent foreclosing 
any argument that Watson had not “used” a firearm, see id., 
at 327 (citing United States v. Ulloa, 94 F. 3d 949 (CA5 1996), 
and United States v. Zuniga, 18 F. 3d 1254 (CA5 1994)). 

3 In 1998, Congress responded to Bailey by amending § 924(c)(1). The 
amendment broadened the provision to cover a defendant who, “in further­
ance of any [crime of violence or drug trafficking] crime, possesses a fire­
arm.” 18 U. S. C. § 924(c)(1)(A). The amendment did not touch the “use” 
prong of § 924(c)(1). 

4 The grand jury also indicted Watson as a felon in possession of a fire­
arm, in violation of § 922(g)(1). This count referred to the five firearms 
found in Watson’s house, but not the pistol he got for the narcotics. 
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We granted certiorari to resolve a conflict among the Cir­
cuits on whether a person “uses” a firearm within the mean­
ing of 18 U. S. C. § 924(c)(1)(A) when he trades narcotics to 
obtain a gun.5 549 U. S. 1251 (2007). We now reverse. 

II 
A 

The Government’s position that Watson “used” the pistol 
under § 924(c)(1)(A) by receiving it for narcotics lacks author­
ity in either precedent or regular English. To begin with, 
neither Smith nor Bailey implicitly decides this case. While 
Smith held that firearms may be “used” in a barter transac­
tion, even with no violent employment, see 508 U. S., at 241, 
the case addressed only the trader who swaps his gun for 
drugs, not the trading partner who ends up with the gun. 
Bailey, too, is unhelpful, with its rule that a gun must be 
made use of actively to satisfy § 924(c)(1)(A), as “an operative 
factor in relation to the predicate offense.” 516 U. S., at 143. 
The question here is whether it makes sense to say that Wat­
son employed the gun at all; Bailey does not answer it. 

5 Compare United States v. Cotto, 456 F. 3d 25 (CA1 2006) (trading drugs 
for a firearm constitutes “use” of the firearm under § 924(c)(1)(A)); United 
States v. Sumler, 294 F. 3d 579 (CA3 2002) (same); United States v. 
Ramirez-Rangel, 103 F. 3d 1501 (CA9 1997) (same); United States v. Ulloa, 
94 F. 3d 949 (CA5 1996) (same); United States v. Cannon, 88 F. 3d 1495 
(CA8 1996) (same), with United States v. Montano, 398 F. 3d 1276 (CA11 
2005) (per curiam) (defendant did not “use” a firearm within the meaning 
of § 924(c)(1)(A) when he traded drugs for a firearm); United States v. 
Stewart, 246 F. 3d 728 (CADC 2001) (same); United States v. Warwick, 167 
F. 3d 965 (CA6 1999) (same); United States v. Westmoreland, 122 F. 3d 431 
(CA7 1997) (same). The Fourth Circuit has held that a defendant “used” 
a firearm where he gave cocaine base to a compatriot in exchange for 
assistance in obtaining a gun. See United States v. Harris, 39 F. 3d 1262 
(1994). Subsequent unpublished opinions in that Circuit have relied on 
Harris for the proposition that the receipt of a firearm in exchange for 
drugs constitutes use of the firearm. See, e. g., United States v. Belcher, 
No. 98–4845, 1999 WL 1080103 (Nov. 29, 1999) (per curiam). 
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With no statutory definition or definitive clue, the meaning 
of the verb “uses” has to turn on the language as we nor­
mally speak it, see, e. g., Lopez v. Gonzales, 549 U. S. 47, 53 
(2006); Asgrow Seed Co. v. Winterboer, 513 U. S. 179, 187 
(1995); FDIC v. Meyer, 510 U. S. 471, 476 (1994); there is no 
other source of a reasonable inference about what Congress 
understood when writing or what its words will bring to the 
mind of a careful reader. So, in Smith we looked for “every­
day meaning,” 508 U. S., at 228, revealed in phraseology that 
strikes the ear as “both reasonable and normal,” id., at 230. 
See also Bailey, supra, at 145. This appeal to the ordinary 
leaves the Government without much of a case. 

The Government may say that a person “uses” a firearm 
simply by receiving it in a barter transaction, but no one else 
would. A boy who trades an apple to get a granola bar is 
sensibly said to use the apple, but one would never guess 
which way this commerce actually flowed from hearing that 
the boy used the granola. Cf. United States v. Stewart, 246 
F. 3d 728, 731 (CADC 2001) (“[W]hen a person pays a cashier 
a dollar for a cup of coffee in the courthouse cafeteria, the 
customer has not used the coffee. He has only used the dol­
lar bill”). So, when Watson handed over the drugs for the 
pistol, the informant or the agent 6 “used” the pistol to get 
the drugs, just as Smith held, but regular speech would not 
say that Watson himself used the pistol in the trade. 
“A seller does not ‘use’ a buyer’s consideration,” United 
States v. Westmoreland, 122 F. 3d 431, 436 (CA7 1997), and 
the Government’s contrary position recalls another case; 
Lopez, supra, at 56, rejected the Government’s interpreta­
tion of 18 U. S. C. § 924(c)(2) because “we do not normally 
speak or write the Government’s way.” 7 

6 The record does not say which. 
7 Dictionaries confirm the conclusion. “Use” is concededly “elastic,” 

Smith v. United States, 508 U. S. 223, 241 (1993) (Scalia, J., dissenting), 
but none of its standard definitions stretch far enough to reach Watson’s 
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B 

The Government would trump ordinary English with two 
arguments. First, it relies on Smith for the pertinence of a 
neighboring provision, 18 U. S. C. § 924(d)(1), which author­
izes seizure and forfeiture of firearms “intended to be used 
in” certain criminal offenses listed in § 924(d)(3). Some of 
those offenses involve receipt of a firearm,8 from which the 
Government infers that “use” under § 924(d) necessarily in­
cludes receipt of a gun even in a barter transaction. Smith 
is cited for the proposition that the term must be given 
the same meaning in both subsections, and the Govern­
ment urges us to import “use” as “receipt in barter” into 
§ 924(c)(1)(A). 

We agree with the Government that § 924(d) calls for at­
tention; the reference to intended use in a receipt crime car­
ries some suggestion that receipt can be “use” (more of a 
hint, say, than speaking of intended “use” in a crime defined 
as exchange). But the suggestion is a tepid one and falls 
short of supporting what is really an attempt to draw a con­
clusion too specific from a premise too general. 

The Smith majority rested principally on ordinary speech 
in reasoning that § 924(c)(1) extends beyond use as a weapon 
and includes use as an item of barter, see 508 U. S., at 228– 
230, and the Smith opinion looks to § 924(d) only for its light 
on that conclusion. It notes that the “intended to be used” 
clause of § 924(d)(1) refers to offenses where “the firearm is 

conduct, see, e. g., Webster’s New International Dictionary of the English 
Language 2806 (2d ed. 1939) (“to employ”); The Random House Dictionary 
of the English Language 2097 (2d ed. 1987) (to “apply to one’s own pur­
poses”; “put into service; make use of”); Black’s Law Dictionary 1541 (6th 
ed. 1990) (“[t]o avail oneself of; . . . to utilize”); see also Smith, supra, at 
228–229 (listing various dictionary definitions). 

8 See, e. g., 18 U. S. C. § 922(j) (prohibiting, inter alia, the receipt of a 
stolen firearm in interstate commerce); § 924(b) (prohibiting, inter alia, 
the receipt of a firearm in interstate commerce with the intent to commit 
a felony). 
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not used as a weapon but instead as an item of barter or 
commerce,” id., at 234, with the implication that Congress 
intended “use” to reach commercial transactions, not just 
gun violence, in § 924(d) generally, see id., at 234–235. It 
was this breadth of treatment that led the Smith majority 
to say that, “[u]nless we are to hold that using a firearm has 
a different meaning in § 924(c)(1) than it does in § 924(d)—and 
clearly we should not—we must reject petitioner’s narrow 
interpretation.” Id., at 235 (citation omitted); see also Bai­
ley, supra, at 146 (“[U]sing a firearm should not have a dif­
ferent meaning in § 924(c)(1) than it does in § 924(d)” (internal 
quotation marks omitted)). 

The Government overreads Smith. While the neighbor­
ing provision indicates that a firearm is “used” nonoffen­
sively, and supports the conclusion that a gun can be “used” 
in barter, beyond that point its illumination fails. This is so 
because the utility of § 924(d)(1) is limited by its generality 
and its passive voice; it tells us a gun can be “used” in a 
receipt crime, but not whether both parties to a transfer use 
the gun, or only one, or which one. The nearby subsection 
(c)(1)(A), however, requires just such a specific identification. 
It provides that a person who uses a gun in the circum­
stances described commits a crime, whose perpetrator must 
be clearly identifiable in advance. 

The agnosticism on the part of § 924(d)(1) about who does 
the using is entirely consistent with common speech’s under­
standing that the first possessor is the one who “uses” the 
gun in the trade, and there is thus no cause to admonish us 
to adhere to the paradigm of a statute “as a symmetrical and 
coherent regulatory scheme, . . . in which the operative 
words have a consistent meaning throughout,” Gustafson v. 
Alloyd Co., 513 U. S. 561, 569 (1995), or to invoke the “stand­
ard principle of statutory construction . . . that identical 
words and phrases within the same statute should normally 
be given the same meaning,” Powerex Corp. v. Reliant En­
ergy Services, Inc., 551 U. S. 224, 232 (2007). Subsections 
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(d)(1) and (c)(1)(A) as we read them are not at odds over the 
verb “use”; the point is merely that in the two subsections 
the common verb speaks to different issues in different 
voices and at different levels of specificity. The provisions 
do distinct jobs, but we do not make them guilty of employ­
ing the common verb inconsistently.9 

C 

The second effort to trump regular English is the claim 
that failing to treat receipt in trade as “use” would create 
unacceptable asymmetry with Smith. At bottom, this atex­
tual policy critique says it would be strange to penalize one 
side of a gun-for-drugs exchange but not the other: “[t]he 
danger to society is created not only by the person who 
brings the firearm to the drug transaction, but also by the 
drug dealer who takes the weapon in exchange for his drugs 
during the transaction,” Brief for United States 23. 

The position assumes that Smith must be respected, and 
we join the Government at least on this starting point. A 
difference of opinion within the Court (as in Smith) does not 
keep the door open for another try at statutory construction, 
where stare decisis has “special force [since] the legislative 
power is implicated, and Congress remains free to alter what 
we have done.” Patterson v. McLean Credit Union, 491 
U. S. 164, 172–173 (1989). What is more, in 14 years Con­
gress has taken no step to modify Smith’s holding, and this 
long congressional acquiescence “has enhanced even the 

9 For that matter, the Government’s argument that “use” must always 
have an identical meaning in §§ 924(c)(1)(A) and 924(d)(1) would upend Bai­
ley v. United States, 516 U. S. 137 (1995). One of the relevant predicate 
offenses referred to by § 924(d)(1) is possession of “any stolen firearm . . . 
[in] interstate or foreign commerce.” 18 U. S. C. § 922(j). If we were to 
hold that all criminal conduct covered by the “intended to be used” clause 
in § 924(d)(1) is “use” for purposes of § 924(c)(1)(A), it would follow that 
mere possession is use. But that would squarely conflict with our consid­
ered and unanimous decision in Bailey that “ ‘use’ must connote more than 
mere possession of a firearm.” 516 U. S., at 143. 
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usual precedential force” we accord to our interpretations of 
statutes, Shepard v. United States, 544 U. S. 13, 23 (2005). 

The problem, then, is not with the sturdiness of Smith but 
with the limited malleability of the language Smith con­
strued, and policy-driven symmetry cannot turn “receipt-in­
trade” into “use.” Whatever the tension between the prior 
result and the outcome here, law depends on respect for lan­
guage and would be served better by statutory amendment 
(if Congress sees asymmetry) than by racking statutory lan­
guage to cover a policy it fails to reach. 

The argument is a peculiar one, in fact, given the Govern­
ment’s take on the current state of § 924(c)(1)(A). It was 
amended after Bailey and now prohibits not only using a 
firearm during and in relation to a drug trafficking crime, 
but also possessing one “in furtherance of” such a crime. 18 
U. S. C. § 924(c)(1)(A); see n. 3, supra. The Government is 
confident that “a drug dealer who takes a firearm in ex­
change for his drugs generally will be subject to prosecu­
tion” under this new possession prong. Brief for United 
States 27; see Tr. of Oral Arg. 41 (Watson’s case “could have 
been charged as possession”); cf. United States v. Cox, 324 
F. 3d 77, 83, n. 2 (CA2 2003) (“For defendants charged under 
§ 924(c) after [the post-Bailey] amendment, trading drugs for 
a gun will probably result in . . . possession [in furtherance 
of a drug trafficking crime]”). This view may or may not 
prevail, and we do not speak to it today, but it does leave the 
appeal to symmetry underwhelming in a contest with the 
English language, on the Government’s very terms. 

* * * 

Given ordinary meaning and the conventions of English, 
we hold that a person does not “use” a firearm under 
§ 924(c)(1)(A) when he receives it in trade for drugs. The 
judgment of the Court of Appeals is reversed, and the case 
is remanded for further proceedings consistent with this 
opinion. 

It is so ordered. 
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Justice Ginsburg, concurring in the judgment. 
It is better to receive than to give, the Court holds today, 

at least when the subject is guns. Distinguishing, as the 
Court does, between trading a gun for drugs and trading 
drugs for a gun, for purposes of the 18 U. S. C. § 924(c)(1) 
enhancement, makes scant sense to me. I join the Court’s 
judgment, however, because I am persuaded that the Court 
took a wrong turn in Smith v. United States, 508 U. S. 223 
(1993), when it held that trading a gun for drugs fits within 
§ 924(c)(1)’s compass as “us[e]” of a firearm “during and in 
relation to any . . . drug  trafficking crime.” For reasons well 
stated by Justice Scalia in his dissenting opinion in Smith, 
508 U. S., at 241, I would read the word “use” in § 924(c)(1) 
to mean use as a weapon, not use in a bartering transaction. 
Accordingly, I would overrule Smith, and thereby render our 
precedent both coherent and consistent with normal usage. 
Cf. Henslee v. Union Planters Nat. Bank & Trust Co., 335 
U. S. 595, 600 (1949) (Frankfurter, J., dissenting) (“Wisdom 
too often never comes, and so one ought not to reject it 
merely because it comes late.”). 
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KIMBROUGH v. UNITED STATES 

certiorari to the united states court of appeals for 
the fourth circuit 

No. 06–6330. Argued October 2, 2007—Decided December 10, 2007 

Under the statute criminalizing the manufacture and distribution of co­
caine, 21 U. S. C. § 841, and the relevant Federal Sentencing Guidelines, 
a drug trafficker dealing in crack cocaine is subject to the same sentence 
as one dealing in 100 times more powder cocaine. Petitioner Kim­
brough pleaded guilty to four offenses: conspiracy to distribute crack 
and powder; possession with intent to distribute more than 50 grams of 
crack; possession with intent to distribute powder; and possession of a 
firearm in furtherance of a drug-trafficking offense. Under the relevant 
statutes, Kimbrough’s plea subjected him to a minimum prison term of 
15 years and a maximum of life. The applicable advisory Guidelines 
range was 228 to 270 months, or 19 to 22.5 years. The District Court 
found, however, that a sentence in this range would have been greater 
than necessary to accomplish the purposes of sentencing set forth in 18 
U. S. C. § 3553(a). In making that determination, the court relied in 
part on its view that Kimbrough’s case exemplified the “disproportion­
ate and unjust effect that crack cocaine guidelines have in sentencing.” 
The court noted that if Kimbrough had possessed only powder cocaine, 
his Guidelines range would have been far lower: 97 to 106 months. 
Concluding that the statutory minimum sentence was long enough to 
accomplish § 3553(a)’s objectives, the court sentenced Kimbrough to 15 
years, or 180 months, in prison. The Fourth Circuit vacated the sen­
tence, finding that a sentence outside the Guidelines range is per se 
unreasonable when it is based on a disagreement with the sentencing 
disparity for crack and powder offenses. 

Held: 
1. Under United States v. Booker, 543 U. S. 220, the cocaine Guide­

lines, like all other Guidelines, are advisory only, and the Fourth Circuit 
erred in holding the crack/powder disparity effectively mandatory. A 
district judge must include the Guidelines range in the array of factors 
warranting consideration, but the judge may determine that, in the par­
ticular case, a within-Guidelines sentence is “greater than necessary” to 
serve the objectives of sentencing, § 3553(a). In making that determi­
nation, the judge may consider the disparity between the Guidelines’ 
treatment of crack and powder offenses. Pp. 94–110. 

(a) Crack and powder cocaine have the same physiological and psy­
chotropic effects, but are handled very differently for sentencing pur­



552US1 Unit: $$U7 [01-11-12 21:30:51] PAGES PGT: OPIN

86 KIMBROUGH v. UNITED STATES 

Syllabus 

poses. The relevant statutes and Guidelines employ a 100-to-1 ratio 
that yields sentences for crack offenses three to six times longer than 
those for offenses involving equal amounts of powder. Thus, a major 
supplier of powder may receive a shorter sentence than a low-level 
dealer who buys powder and converts it to crack. Pp. 94–100. 

(1) The crack/powder disparity originated in the Anti-Drug 
Abuse Act of 1986 (1986 Act), which created a two-tiered scheme of five­
and ten-year mandatory minimum sentences for drug manufacturing 
and distribution offenses. Congress apparently adopted the 100-to-1 
ratio because it believed that crack, a relatively new drug in 1986, was 
significantly more dangerous than powder. Thus, the 1986 Act’s five­
year mandatory minimum applies to any defendant accountable for 5 
grams of crack or 500 grams of powder, and its ten-year mandatory 
minimum applies to any defendant accountable for 50 grams of crack or 
5,000 grams of powder. In developing Guidelines sentences for cocaine 
offenses, the Sentencing Commission employed the statute’s weight­
driven scheme, rather than its usual empirical approach based on past 
sentencing practices. The statute itself specifies only two quantities of 
each drug, but the Guidelines used the 100-to-1 ratio to set sentences 
for a full range of drug quantities. Pp. 95–97. 

(2) Based on additional research and experience with the 100-to-1 
ratio, the Commission later determined that the crack/powder differen­
tial does not meet the objectives of the Sentencing Reform Act and the 
1986 Act. The Commission also found the disparity inconsistent with 
the 1986 Act’s goal of punishing major drug traffickers more severely 
than low-level dealers, and furthermore observed that the differential 
fosters a lack of confidence in the criminal justice system because of a 
perception that it promotes an unwarranted divergence based on race. 
Pp. 97–99. 

(3) The Commission has several times sought to achieve a reduc­
tion in the crack/powder ratio. Congress rejected a 1995 amendment 
to the Guidelines that would have replaced the 100-to-1 ratio with a 
1-to-1 ratio, but directed the Commission to propose revision of the ratio 
under the relevant statutes and Guidelines. Congress took no action 
after the Commission’s 1997 and 2002 reports recommended changing 
the ratio. The Commission’s 2007 report again urged Congress to 
amend the 1986 Act, but the Commission also adopted an ameliorating 
change in the Guidelines. The modest amendment, which became effec­
tive on November 1, 2007, yields sentences for crack offenses between 
two and five times longer than sentences for equal amounts of powder. 
The Commission thus noted that it is only a partial remedy to the prob­
lems generated by the crack/powder disparity. Pp. 99–100. 
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(b) The federal sentencing statute, as modified by Booker, requires 
a court to give respectful consideration to the Guidelines, but “permits 
the court to tailor the sentence in light of other [§ 3553(a)] concerns as 
well,” 543 U. S., at 245–246. The Government contends that the Guide­
lines adopting the 100-to-1 ratio are an exception to this general free­
dom and offers three arguments in support of its position, each of which 
this Court rejects. Pp. 100–108. 

(1) The Government argues that the 1986 Act itself prohibits the 
Commission and sentencing courts from disagreeing with the 100-to-1 
ratio. This position lacks grounding in the statute, which, by its terms, 
mandates only maximum and minimum sentences: A person convicted 
of possession with intent to distribute five grams or more of crack must 
be sentenced to a minimum of 5 years and a maximum of 40. A person 
with 50 grams or more of crack must be sentenced to a minimum of ten 
years and a maximum of life. The statute says nothing about appro­
priate sentences within these brackets, and this Court declines to read 
any implicit directive into the congressional silence. See Jama v. Im­
migration and Customs Enforcement, 543 U. S. 335, 341. Drawing 
meaning from silence is particularly inappropriate here, because Con­
gress knows how to direct sentencing practices in express terms. See, 
e. g., 28 U. S. C. § 994(h). This cautious reading of the 1986 Act draws 
force from Neal v. United States, 516 U. S. 284, which involved different 
methods of calculating lysergic acid diethylamide (LSD) weights: The 
method applicable in determining statutory minimum sentences com­
bined the weight of the pure drug and its carrier medium, while the one 
controlling the calculation of Guidelines ranges presumed a lower 
weight for the carrier medium. This Court rejected the argument that 
the Guidelines and the statute should be interpreted consistently, with 
the Guidelines’ presumptive-weight method controlling the mandatory 
minimum calculation. Were the Government’s current position correct, 
the Guidelines involved in Neal would be in serious jeopardy. The 
same reasons alleged to justify reading into the 1986 Act an implicit 
command to the Commission and sentencing courts to apply the 100-to-1 
ratio to all crack quantities could be urged in support of an argument 
that the 1986 Act requires the Commission to include the full weight of 
the carrier medium in calculating LSD weights. Yet Neal never ques­
tioned the Guidelines’ validity, and in fact endorsed the Commission’s 
freedom to adopt a new method. If the 1986 Act does not require the 
Commission to adhere to the 1986 Act’s method for determining LSD 
weights, it does not require the Commission—or, after Booker, sentenc­
ing courts—to adhere to the 100-to-1 ratio for crack quantities other 
than those triggering the statutory mandatory minimum sentences. 
Pp. 102–105. 
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(2) The Government also argues that Congress made clear, in 
disapproving the Commission’s 1995 proposed Guidelines amendment, 
that the 1986 Act required the Commission and courts to respect the 
100-to-1 ratio. But nothing in Congress’ 1995 action suggested that 
crack sentences must exceed powder sentences by a ratio of 100 to 1. 
To the contrary, Congress required the Commission to recommend a 
revision of the ratio. The Government argues that, by calling for rec­
ommendations to change both the statute and the Guidelines, Congress 
meant to bar any Guidelines alteration in advance of congressional ac­
tion. But the more likely reading is that Congress sought proposals to 
amend both the statute and the Guidelines because the Commission’s 
criticisms of the 100-to-1 ratio concerned the exorbitance of the crack/ 
powder disparity in both contexts. Moreover, as a result of the 2007 
amendment, which Congress did not disapprove or modify, the Guide­
lines now deviate from the statute’s 100-to-1 ratio, advancing a ratio 
that varies (at different offense levels) between 25 to 1 and 80 to 1. 
Pp. 105–106. 

(3) Finally, the Government argues that if district courts are 
free to deviate from the Guidelines based on disagreements with the 
crack/powder ratio, “unwarranted sentence disparities,” 18 U. S. C. 
§ 3553(a)(6), will ensue. The Government claims that, because sentenc­
ing courts remain bound by the 1986 Act’s mandatory minimum sen­
tences, deviations from the 100-to-1 ratio could result in sentencing 
“cliffs” around quantities triggering the mandatory minimums. For ex­
ample, a district court could grant a sizable downward variance to a 
defendant convicted of distributing 49 grams of crack, but would be 
required by the statutory minimum to impose a much higher sentence 
for only 1 additional gram. The LSD Guidelines approved in Neal, 
however, create a similar risk of sentencing “cliffs.” The Government 
also maintains that, if district courts are permitted to vary from the 
Guidelines based on their disagreement with the crack/powder disparity, 
defendants will receive markedly different sentences depending on the 
particular judge drawn for sentencing. While uniformity remains an 
important sentencing goal, Booker recognized that some departures 
from uniformity were a necessary cost of the remedy that decision 
adopted. And as to crack sentences in particular, possible variations 
among district courts are constrained by the 1986 Act’s mandatory mini­
mums. Moreover, to the extent that the Government correctly identi­
fies risks of “unwarranted sentence disparities” within the meaning of 
§ 3353(a)(6), the proper solution is for district courts to take account of 
sentencing practices in other courts and the “cliffs” resulting from the 
statutory mandatory minimum sentences and weigh these disparities 
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against the other § 3553(a) factors and any unwarranted disparities cre­
ated by the crack/powder ratio itself. Pp. 106–108. 

(c) Booker rendered the Sentencing Guidelines advisory, 543 U. S., 
at 245, but preserved a key role for the Sentencing Commission. In the 
ordinary case, the Commission’s recommendation of a sentencing range 
will “reflect a rough approximation of sentences that might achieve 
§ 3553(a)’s objectives.” Rita v. United States, 551 U. S. 338, 350. The 
sentencing judge, on the other hand, is “in a superior position to find 
facts and judge their import under § 3553(a)” in each particular case. 
Gall v. United States, ante, at 51 (internal quotation marks omitted). 
In light of these discrete institutional strengths, a district court’s deci­
sion to vary from the advisory Guidelines may attract greatest respect 
when the sentencing judge finds a particular case “outside the ‘heart­
land’ to which the Commission intends individual Guidelines to apply.” 
Rita, 551 U. S., at 351. On the other hand, while the Guidelines are no 
longer binding, closer review may be in order when the sentencing judge 
varies from the Guidelines based solely on the judge’s view that the 
Guidelines range “fails properly to reflect § 3553(a) considerations” even 
in a mine-run case. Ibid. The crack cocaine Guidelines, however, 
present no occasion for elaborative discussion of this matter because 
those Guidelines do not exemplify the Commission’s exercise of its char­
acteristic institutional role. Given the Commission’s departure from its 
empirical approach in formulating the crack Guidelines and its subse­
quent criticism of the crack/powder disparity, it would not be an abuse 
of discretion for a district court to conclude when sentencing a particular 
defendant that the crack/powder disparity yields a sentence “greater 
than necessary” to achieve § 3553(a)’s purposes, even in a mine-run 
case. Pp. 108–110. 

2. The 180-month sentence imposed on Kimbrough should survive ap­
pellate inspection. The District Court began by properly calculating 
and considering the advisory Guidelines range. It then addressed the 
relevant § 3553(a) factors, including the Sentencing Commission’s re­
ports criticizing the 100-to-1 ratio. Finally, the court did not purport 
to establish a ratio of its own, but appropriately framed its final deter­
mination in line with § 3553(a)’s overarching instruction to “impose a 
sentence sufficient, but not greater than necessary,” to accomplish the 
sentencing goals advanced in § 3553(a)(2). The court thus rested its 
sentence on the appropriate considerations and “committed no proce­
dural error,” Gall, ante, at 56. Kimbrough’s sentence was 4.5 years 
below the bottom of the Guidelines range. But in determining that 15 
years was the appropriate prison term, the District Court properly 
homed in on the particular circumstances of Kimbrough’s case and ac­
corded weight to the Sentencing Commission’s consistent and emphatic 
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position that the crack/powder disparity is at odds with § 3553(a). Giv­
ing due respect to the District Court’s reasoned appraisal, a reviewing 
court could not rationally conclude that the 4.5-year sentence reduction 
Kimbrough received qualified as an abuse of discretion. Pp. 110–111. 

174 Fed. Appx. 798, reversed and remanded. 

Ginsburg, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Stevens, Scalia, Kennedy, Souter, and Breyer, JJ., joined. 
Scalia, J., filed a concurring opinion, post, p. 112. Thomas, J., post, p. 114, 
and Alito, J., post, p. 116, filed dissenting opinions. 

Michael S. Nachmanoff argued the cause for petitioner. 
With him on the briefs were Frances H. Pratt, Geremy C. 
Kamens, and Kenneth P. Troccoli. 

Deputy Solici tor General Dreeben argued the cause 
for the United States. With him on the brief were Solici­
tor General Clement, Assistant Attorney General Fisher, 
Kannon K. Shanmugam, Nina Goodman, and Jeffrey P. 
Singdahlsen.* 

Justice Ginsburg delivered the opinion of the Court. 

This Court’s remedial opinion in United States v. Booker, 
543 U. S. 220, 244 (2005), instructed district courts to read 
the United States Sentencing Guidelines as “effectively advi­
sory,” id., at 245. In accord with 18 U. S. C. § 3553(a), the 
Guidelines, formerly mandatory, now serve as one factor 
among several courts must consider in determining an appro­
priate sentence. Booker further instructed that “reason­

*Briefs of amici curiae urging reversal were filed for the American 
Civil Liberties Union by Adam B. Wolf, Graham A. Boyd, and Steven R. 
Shapiro; for Federal Public and Community Defenders et al. by Mark 
Osler, Carlos A. Williams, Henry J. Bemporad, Brett G. Sweitzer, and 
David L. McColgin; for the NAACP Legal Defense and Educational Fund, 
Inc., by Ian Heath Gershengorn, Theodore M. Shaw, Jacqueline A. Ber­
rien, Christina Swarns, and Johanna Steinberg; for the National Associa­
tion of Criminal Defense Lawyers by Miguel A. Estrada, David Debold, 
and Peter Goldberger; and for the Sentencing Project et al. by Matthew 
M. Shors and Pammela Quinn. 
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ableness” is the standard controlling appellate review of the 
sentences district courts impose. 

Under the statute criminalizing the manufacture and dis­
tribution of crack cocaine, 21 U. S. C. § 841, and the relevant 
Guidelines prescription, § 2D1.1, a drug trafficker dealing in 
crack cocaine is subject to the same sentence as one dealing 
in 100 times more powder cocaine. The question here pre­
sented is whether, as the Court of Appeals held in this case, 
“a sentence . . . outside the guidelines range is per se unrea­
sonable when it is based on a disagreement with the sentenc­
ing disparity for crack and powder cocaine offenses.” 174 
Fed. Appx. 798, 799 (CA4 2006) (per curiam). We hold that, 
under Booker, the cocaine Guidelines, like all other Guide­
lines, are advisory only, and that the Court of Appeals erred 
in holding the crack/powder disparity effectively mandatory. 
A district judge must include the Guidelines range in the 
array of factors warranting consideration. The judge may 
determine, however, that, in the particular case, a within-
Guidelines sentence is “greater than necessary” to serve the 
objectives of sentencing. 18 U. S. C. § 3553(a) (2000 ed. and 
Supp. V). In making that determination, the judge may 
consider the disparity between the Guidelines’ treatment of 
crack and powder cocaine offenses. 

I 

In September 2004, petitioner Derrick Kimbrough was in­
dicted in the United States District Court for the Eastern 
District of Virginia and charged with four offenses: conspir­
acy to distribute crack and powder cocaine; possession with 
intent to distribute more than 50 grams of crack cocaine; pos­
session with intent to distribute powder cocaine; and posses­
sion of a firearm in furtherance of a drug-trafficking offense. 
Kimbrough pleaded guilty to all four charges. 

Under the relevant statutes, Kimbrough’s plea subjected 
him to an aggregate sentence of 15 years to life in prison: 10 
years to life for the three drug offenses, plus a consecutive 
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term of 5 years to life for the firearm offense.1 In order 
to determine the appropriate sentence within this statutory 
range, the District Court first calculated Kimbrough’s sen­
tence under the advisory Sentencing Guidelines.2 Kim­
brough’s guilty plea acknowledged that he was accountable 
for 56 grams of crack cocaine and 92.1 grams of powder co­
caine. This quantity of drugs yielded a base offense level of 
32 for the three drug charges. See United States Sentenc­
ing Commission, Guidelines Manual § 2D1.1(c) (Nov. 2004) 
(USSG). Finding that Kimbrough, by asserting sole culpa­
bility for the crime, had testified falsely at his codefendant’s 
trial, the District Court increased his offense level to 34. 
See § 3C1.1. In accord with the presentence report, the 
court determined that Kimbrough’s criminal history cate­
gory was II. An offense level of 34 and a criminal history 
category of II yielded a Guidelines range of 168 to 210 
months for the three drug charges. See id., ch. 5, pt. A, 
Sentencing Table. The Guidelines sentence for the firearm 
offense was the statutory minimum, 60 months. See 
§ 2K2.4(b). Kimbrough’s final advisory Guidelines range 
was thus 228 to 270 months, or 19 to 22.5 years. 

A sentence in this range, in the District Court’s judgment, 
would have been “greater than necessary” to accomplish the 

1 The statutory range for possession with intent to distribute more than 
50 grams of crack is ten years to life. See 21 U. S. C. § 841(b)(1)(A)(iii) 
(2000 ed. and Supp. V). The same range applies to the conspiracy offense. 
See § 846 (2000 ed.). The statutory range for possession with intent to 
distribute powder cocaine is 0 to 20 years. See § 841(b)(1)(C) (Supp. V). 
Finally, the statutory range for possession of a firearm in furtherance 
of a drug-trafficking offense is five years to life. See 18 U. S. C. 
§ 924(c)(1)(A)(i). The sentences for the three drug crimes may run con­
currently, see § 3584(a), but the sentence for the firearm offense must be 
consecutive, see § 924(c)(1)(A). 

2 Kimbrough was sentenced in April 2005, three months after our deci­
sion in United States v. Booker, 543 U. S. 220 (2005), rendered the Guide­
lines advisory. The District Court employed the version of the Guidelines 
effective November 1, 2004. 
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purposes of sentencing set forth in 18 U. S. C. § 3553(a). 
App. 72. As required by § 3553(a), the court took into ac­
count the “nature and circumstances” of the offense and Kim­
brough’s “history and characteristics.” Id., at 72–73. The 
court also commented that the case exemplified the “dispro­
portionate and unjust effect that crack cocaine guidelines 
have in sentencing.” Id., at 72. In this regard, the court 
contrasted Kimbrough’s Guidelines range of 228 to 270 
months with the range that would have applied had he been 
accountable for an equivalent amount of powder cocaine: 97 
to 106 months, inclusive of the 5-year mandatory minimum 
for the firearm charge, see USSG § 2D1.1(c); id., ch. 5, pt. A, 
Sentencing Table. Concluding that the statutory minimum 
sentence was “clearly long enough” to accomplish the objec­
tives listed in § 3553(a), the court sentenced Kimbrough to 
15 years, or 180 months, in prison plus 5 years of supervised 
release. App. 74–75.3 

In an unpublished per curiam opinion, the Fourth Circuit 
vacated the sentence. Under Circuit precedent, the Court 
of Appeals observed, a sentence “outside the guidelines 
range is per se unreasonable when it is based on a disagree­
ment with the sentencing disparity for crack and powder co­
caine offenses.” 174 Fed. Appx., at 799 (citing United States 
v. Eura, 440 F. 3d 625, 633–634 (CA4 2006)). 

We granted certiorari, 551 U. S. 1113 (2007), to determine 
whether the crack/powder disparity adopted in the United 
States Sentencing Guidelines has been rendered “advisory” 
by our decision in Booker.4 

3 The prison sentence consisted of 120 months on each of the three drug 
counts, to be served concurrently, plus 60 months on the firearm count, to 
be served consecutively. 

4 This question has divided the Courts of Appeals. Compare United 
States v. Pickett, 475 F. 3d 1347, 1355–1356 (CADC 2007) (District Court 
erred when it concluded that it had no discretion to consider the crack/ 
powder disparity in imposing a sentence), and United States v. Gunter, 
462 F. 3d 237, 248–249 (CA3 2006) (same), with United States v. Leatch, 
482 F. 3d 790, 791 (CA5 2007) (per curiam) (sentencing court may not 
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II 

We begin with some background on the different treat­
ment of crack and powder cocaine under the federal sentenc­
ing laws. Crack and powder cocaine are two forms of the 
same drug. Powder cocaine, or cocaine hydrochloride, is 
generally inhaled through the nose; it may also be mixed 
with water and injected. See United States Sentencing 
Commission, Special Report to Congress: Cocaine and Fed­
eral Sentencing Policy 5, 12 (Feb. 1995), available at http:// 
www.ussc.gov/crack/exec.htm (hereinafter 1995 Report). 
(All Internet materials as visited Dec. 7, 2007, and included 
in Clerk of Court’s case file.) Crack cocaine, a type of co­
caine base, is formed by dissolving powder cocaine and bak­
ing soda in boiling water. Id., at 14. The resulting solid is 
divided into single-dose “rocks” that users smoke. Ibid. 
The active ingredient in powder and crack cocaine is the 
same. Id., at 9. The two forms of the drug also have the 
same physiological and psychotropic effects, but smoking 
crack cocaine allows the body to absorb the drug much faster 
than inhaling powder cocaine, and thus produces a shorter, 
more intense high. Id., at 15–19.5 

Although chemically similar, crack and powder cocaine are 
handled very differently for sentencing purposes. The 100­
to-1 ratio yields sentences for crack offenses three to six 
times longer than those for powder offenses involving equal 
amounts of drugs. See United States Sentencing Commis­
sion, Report to Congress: Cocaine and Federal Sentencing 

impose a sentence outside the Guidelines range based on its disagreement 
with the crack/powder disparity), United States v. Johnson, 474 F. 3d 515, 
522 (CA8 2007) (same), United States v. Castillo, 460 F. 3d 337, 361 (CA2 
2006) (same), United States v. Williams, 456 F. 3d 1353, 1369 (CA11 2006) 
(same), United States v. Miller, 450 F. 3d 270, 275–276 (CA7 2006) (same), 
United States v. Eura, 440 F. 3d 625, 633–634 (CA4 2006) (same), and 
United States v. Pho, 433 F. 3d 53, 62–63 (CA1 2006) (same). 

5 Injecting powder cocaine produces effects similar to smoking crack co­
caine, but very few powder users inject the drug. See 1995 Report 18. 

www.ussc.gov/crack/exec.htm
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Policy iv (May 2002), available at http://www.ussc.gov/ 
r_congress/02crack/2002crackrpt.pdf (hereinafter 2002 Re­
port).6 This disparity means that a major supplier of pow­
der cocaine may receive a shorter sentence than a low-level 
dealer who buys powder from the supplier but then converts 
it to crack. See 1995 Report 193–194. 

A 

The crack/powder disparity originated in the Anti-Drug 
Abuse Act of 1986 (1986 Act), 100 Stat. 3207. The 1986 Act 
created a two-tiered scheme of five- and ten-year mandatory 
minimum sentences for drug manufacturing and distribution 
offenses. Congress sought “to link the ten-year mandatory 
minimum trafficking prison term to major drug dealers and 
to link the five-year minimum term to serious traffickers.” 
1995 Report 119. The 1986 Act uses the weight of the drugs 
involved in the offense as the sole proxy to identify “major” 
and “serious” dealers. For example, any defendant respon­
sible for 100 grams of heroin is subject to the five-year man­
datory minimum, see 21 U. S. C. § 841(b)(1)(B)(i) (2000 ed. and 
Supp. V), and any defendant responsible for 1,000 grams of 
heroin is subject to the ten-year mandatory minimum, see 
§ 841(b)(1)(A)(i). 

Crack cocaine was a relatively new drug when the 1986 
Act was signed into law, but it was already a matter of great 
public concern: “Drug abuse in general, and crack cocaine 
in particular, had become in public opinion and in mem­
bers’ minds a problem of overwhelming dimensions.” 1995 
Report 121. Congress apparently believed that crack was 
significantly more dangerous than powder cocaine in that: 
(1) crack was highly addictive; (2) crack users and dealers 
were more likely to be violent than users and dealers of 

6 As explained in Part II–C, infra, the Sentencing Commission amended 
the Guidelines and reduced sentences for crack offenses effective Novem­
ber 1, 2007. Except as noted, this opinion refers to the 2004 Guidelines 
in effect at the time of Kimbrough’s sentencing. 

http:http://www.ussc.gov
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other drugs; (3) crack was more harmful to users than pow­
der, particularly for children who had been exposed by their 
mothers’ drug use during pregnancy; (4) crack use was espe­
cially prevalent among teenagers; and (5) crack’s potency and 
low cost were making it increasingly popular. See 2002 
Report 90. 

Based on these assumptions, the 1986 Act adopted a “100­
to-1 ratio” that treated every gram of crack cocaine as the 
equivalent of 100 grams of powder cocaine. The 1986 Act’s 
five-year mandatory minimum applies to any defendant ac­
countable for 5 grams of crack or 500 grams of powder, 21 
U. S. C. § 841(b)(1)(B)(ii), (iii); its ten-year mandatory mini­
mum applies to any defendant accountable for 50 grams of 
crack or 5,000 grams of powder, § 841(b)(1)(A)(ii), (iii). 

While Congress was considering adoption of the 1986 Act, 
the Sentencing Commission was engaged in formulating the 
Sentencing Guidelines.7 In the main, the Commission devel­
oped Guidelines sentences using an empirical approach based 
on data about past sentencing practices, including 10,000 pre­
sentence investigation reports. See USSG § 1A.1, intro. 
comment., pt. A, ¶ 3. The Commission “modif[ied] and ad­
just[ed] past practice in the interests of greater rationality, 
avoiding inconsistency, complying with congressional in­
structions, and the like.” Rita v. United States, 551 U. S. 
338, 349 (2007). 

The Commission did not use this empirical approach in de­
veloping the Guidelines sentences for drug-trafficking of­
fenses. Instead, it employed the 1986 Act’s weight-driven 
scheme. The Guidelines use a drug quantity table based on 
drug type and weight to set base offense levels for drug­
trafficking offenses. See USSG § 2D1.1(c). In setting of­

7 Congress created the Sentencing Commission and charged it with 
promulgating the Guidelines in the Sentencing Reform Act of 1984, 98 
Stat. 1987, 18 U. S. C. § 3551 et seq. (2000 ed. and Supp. V), but the first 
version of the Guidelines did not become operative until November 1987, 
see 1995 Report iii–iv. 
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fense levels for crack and powder cocaine, the Commission, 
in line with the 1986 Act, adopted the 100-to-1 ratio. The 
statute itself specifies only two quantities of each drug, but 
the Guidelines “go further and set sentences for the full 
range of possible drug quantities using the same 100-to-1 
quantity ratio.” 1995 Report 1. The Guidelines’ drug 
quantity table sets base offense levels ranging from 12, for 
offenses involving less than 250 milligrams of crack (or 25 
grams of powder), to 38, for offenses involving more than 1.5 
kilograms of crack (or 150 kilograms of powder). USSG 
§ 2D1.1(c).8 

B 

Although the Commission immediately used the 100-to-1 
ratio to define base offense levels for all crack and powder 
offenses, it later determined that the crack/powder sentenc­
ing disparity is generally unwarranted. Based on additional 
research and experience with the 100-to-1 ratio, the Commis­
sion concluded that the disparity “fails to meet the sentenc­
ing objectives set forth by Congress in both the Sentencing 
Reform Act and the 1986 Act.” 2002 Report 91. In a series 
of reports, the Commission identified three problems with 
the crack/powder disparity. 

First, the Commission reported, the 100-to-1 ratio rested 
on assumptions about “the relative harmfulness of the two 
drugs and the relative prevalence of certain harmful conduct 
associated with their use and distribution that more recent 
research and data no longer support.” Ibid.; see United 
States Sentencing Commission, Report to Congress: Cocaine 
and Federal Sentencing Policy 8 (May 2007), available at 
http://www.ussc.gov/r_congress/cocaine2007.pdf (hereinafter 
2007 Report) (ratio Congress embedded in the statute far 
“overstate[s]” both “the relative harmfulness” of crack co­

8 An offense level of 12 results in a Guidelines range of 10 to 16 months 
for a first-time offender; an offense level of 38 results in a range of 235 to 
293 months for the same offender. See USSG ch. 5, pt. A, Sentencing 
Table. 

http://www.ussc.gov/r_congress/cocaine2007.pdf


552US1 Unit: $$U7 [01-11-12 21:30:51] PAGES PGT: OPIN

98 KIMBROUGH v. UNITED STATES 

Opinion of the Court 

caine, and the “seriousness of most crack cocaine offenses”). 
For example, the Commission found that crack is associated 
with “significantly less trafficking-related violence . . . than 
previously assumed.” 2002 Report 100. It also observed 
that “the negative effects of prenatal crack cocaine exposure 
are identical to the negative effects of prenatal powder co­
caine exposure.” Id., at 94. The Commission furthermore 
noted that “the epidemic of crack cocaine use by youth never 
materialized to the extent feared.” Id., at 96. 

Second, the Commission concluded that the crack/powder 
disparity is inconsistent with the 1986 Act’s goal of punishing 
major drug traffickers more severely than low-level dealers. 
Drug importers and major traffickers generally deal in pow­
der cocaine, which is then converted into crack by street­
level sellers. See 1995 Report 66–67. But the 100-to-1 
ratio can lead to the “anomalous” result that “retail crack 
dealers get longer sentences than the wholesale drug distrib­
utors who supply them the powder cocaine from which their 
crack is produced.” Id., at 174. 

Finally, the Commission stated that the crack/powder sen­
tencing differential “fosters disrespect for and lack of confi­
dence in the criminal justice system” because of a “widely­
held perception” that it “promotes unwarranted disparity 
based on race.” 2002 Report 103. Approximately 85 per­
cent of defendants convicted of crack offenses in federal 
court are black; thus the severe sentences required by the 
100-to-1 ratio are imposed “primarily upon black offend­
ers.” Ibid. 

Despite these observations, the Commission’s most recent 
reports do not urge identical treatment of crack and powder 
cocaine. In the Commission’s view, “some differential in the 
quantity-based penalties” for the two drugs is warranted, id., 
at 102, because crack is more addictive than powder, crack 
offenses are more likely to involve weapons or bodily injury, 
and crack distribution is associated with higher levels of 
crime, see id., at 93–94, 101–102. But the 100-to-1 crack/ 
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powder ratio, the Commission concluded, significantly over­
states the differences between the two forms of the drug. 
Accordingly, the Commission recommended that the ratio be 
“substantially” reduced. Id., at viii. 

C 

The Commission has several times sought to achieve a re­
duction in the crack/powder ratio. In 1995, it proposed 
amendments to the Guidelines that would have replaced the 
100-to-1 ratio with a 1-to-1 ratio. Complementing that 
change, the Commission would have installed special en­
hancements for trafficking offenses involving weapons or 
bodily injury. See Amendments to the Sentencing Guide­
lines for United States Courts, 60 Fed. Reg. 25075–25077 
(1995). Congress, acting pursuant to 28 U. S. C. § 994(p),9 

rejected the amendments. See Pub. L. 104–38, § 1, 109 Stat. 
334. Simultaneously, however, Congress directed the Com­
mission to “propose revision of the drug quantity ratio of 
crack cocaine to powder cocaine under the relevant statutes 
and guidelines.” § 2(a)(2), id., at 335. 

In response to this directive, the Commission issued re­
ports in 1997 and 2002 recommending that Congress change 
the 100-to-1 ratio prescribed in the 1986 Act. The 1997 Re­
port proposed a 5-to-1 ratio. See United States Sentencing 
Commission, Special Report to Congress: Cocaine and Fed­
eral Sentencing Policy 2 (Apr. 1997), http://www.ussc.gov/ 
r_congress/newcrack.pdf. The 2002 Report recommended 
lowering the ratio “at least” to 20 to 1. 2002 Report viii. 
Neither proposal prompted congressional action. 

The Commission’s most recent report, issued in 2007, again 
urged Congress to amend the 1986 Act to reduce the 100-to-1 
ratio. This time, however, the Commission did not sim­
ply await congressional action. Instead, the Commission 

9 Subsection 994(p) requires the Commission to submit Guidelines 
amendments to Congress and provides that such amendments become ef­
fective unless “modified or disapproved by Act of Congress.” 

http:http://www.ussc.gov
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adopted an ameliorating change in the Guidelines. See 2007 
Report 9. The alteration, which became effective on No­
vember 1, 2007, reduces the base offense level associated 
with each quantity of crack by two levels. See Amendments 
to the Sentencing Guidelines for United States Courts, 72 
Fed. Reg. 28571–28572 (2007).10 This modest amendment 
yields sentences for crack offenses between two and five 
times longer than sentences for equal amounts of powder. 
See ibid.11 Describing the amendment as “only . . .  a partial  
remedy” for the problems generated by the crack/powder 
disparity, the Commission noted that “[a]ny comprehensive 
solution requires appropriate legislative action by Con­
gress.” 2007 Report 10. 

III 

With this history of the crack/powder sentencing ratio in 
mind, we next consider the status of the Guidelines tied 
to the ratio after our decision in United States v. Booker, 
543 U. S. 220 (2005). In Booker, the Court held that the 
mandatory Sentencing Guidelines system violated the Sixth 
Amendment. See id., at 226–227. The Booker remedial 
opinion determined that the appropriate cure was to sever 
and excise the provision of the statute that rendered the 

10 The amended Guidelines still produce sentencing ranges keyed to the 
mandatory minimums in the 1986 Act. Under the pre-2007 Guidelines, 
the 5- and 50-gram quantities that trigger the statutory minimums 
produced sentencing ranges that slightly exceeded those statutory mini­
mums. Under the amended Guidelines, in contrast, the 5- and 50­
gram quantities produce “base offense levels corresponding to guideline 
ranges that include the statutory mandatory minimum penalties.” 2007 
Report 9. 

11 The Commission has not yet determined whether the amendment will 
be retroactive to cover defendants like Kimbrough. Even under the 
amendment, however, Kimbrough’s Guidelines range would be 195 to 218 
months—well above the 180-month sentence imposed by the District 
Court. See Amendments to the Sentencing Guidelines for United States 
Courts, 72 Fed. Reg. 28571–28572 (2007); USSG ch. 5, pt. A, Sentencing 
Table. 

http:2007).10
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Guidelines mandatory, 18 U. S. C. § 3553(b)(1) (2000 ed., Supp. 
IV).12 This modification of the federal sentencing statute, 
we explained, “makes the Guidelines effectively advisory.” 
543 U. S., at 245. 

The statute, as modified by Booker, contains an over­
arching provision instructing district courts to “impose a 
sentence sufficient, but not greater than necessary,” to ac­
complish the goals of sentencing, including “to reflect the 
seriousness of the offense,” “to promote respect for the law,” 
“to provide just punishment for the offense,” “to afford ade­
quate deterrence to criminal conduct,” and “to protect the 
public from further crimes of the defendant.” 18 U. S. C. 
§ 3553(a) (2000 ed. and Supp. V). The statute further pro­
vides that, in determining the appropriate sentence, the 
court should consider a number of factors, including “the na­
ture and circumstances of the offense,” “the history and 
characteristics of the defendant,” “the sentencing range es­
tablished” by the Guidelines, “any pertinent policy state­
ment” issued by the Sentencing Commission pursuant to its 
statutory authority, and “the need to avoid unwarranted sen­
tence disparities among defendants with similar records who 
have been found guilty of similar conduct.” Ibid. In sum, 
while the statute still requires a court to give respectful con­
sideration to the Guidelines, see Gall v. United States, ante, 
at 46, 49, Booker “permits the court to tailor the sentence 
in light of other statutory concerns as well,” 543 U. S., 
at 245–246. 

The Government acknowledges that the Guidelines “are 
now advisory” and that, as a general matter, “courts may 
vary [from Guidelines ranges] based solely on policy consid­
erations, including disagreements with the Guidelines.” 
Brief for United States 16; cf. Rita, 551 U. S., at 351 (a dis­

12 The remedial opinion also severed and excised the provision of the 
statute requiring de novo review of departures from the Guidelines, 18 
U. S. C. § 3742(e), because that provision depended on the Guidelines’ man­
datory status. Booker, 543 U. S., at 245. 
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trict court may consider arguments that “the Guidelines sen­
tence itself fails properly to reflect § 3553(a) considerations”). 
But the Government contends that the Guidelines adopting 
the 100-to-1 ratio are an exception to the “general freedom 
that sentencing courts have to apply the [§ 3553(a)] fac­
tors.” Brief for United States 16. That is so, according to 
the Government, because the ratio is a “specific policy deter­
minatio[n] that Congress has directed sentencing courts to 
observe.” Id., at 25. The Government offers three argu­
ments in support of this position. We consider each in turn. 

A 

As its first and most heavily pressed argument, the Gov­
ernment urges that the 1986 Act itself prohibits the Sentenc­
ing Commission and sentencing courts from disagreeing with 
the 100-to-1 ratio.13 The Government acknowledges that 
the “Congress did not expressly direct the Sentencing Com­
mission to incorporate the 100:1 ratio in the Guidelines.” 
Brief for United States 33 (brackets and internal quotation 
marks omitted). Nevertheless, it asserts that the Act “[i]m­
plicit[ly]” requires the Commission and sentencing courts to 
apply the 100-to-1 ratio. Id., at 32. Any deviation, the 
Government urges, would be “logically incoherent” when 
combined with mandatory minimum sentences based on the 
100-to-1 ratio. Id., at 33. 

This argument encounters a formidable obstacle: It lacks 
grounding in the text of the 1986 Act. The statute, by its 
terms, mandates only maximum and minimum sentences: A 
person convicted of possession with intent to distribute five 
grams or more of crack cocaine must be sentenced to a mini­

13 The Government concedes that a district court may vary from the 
100-to-1 ratio if it does so “based on the individualized circumstance[s]” 
of a particular case. Brief for United States 45. But the Government 
maintains that the 100-to-1 ratio is binding in the sense that a court may 
not give any weight to its own view that the ratio itself is inconsistent 
with the § 3553(a) factors. 

http:ratio.13
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mum of 5 years and the maximum term is 40 years. A per­
son with 50 grams or more of crack cocaine must be sen­
tenced to a minimum of ten years and the maximum term is 
life. The statute says nothing about the appropriate sen­
tences within these brackets, and we decline to read any im­
plicit directive into that congressional silence. See Jama v. 
Immigration and Customs Enforcement, 543 U. S. 335, 341 
(2005) (“We do not lightly assume that Congress has omitted 
from its adopted text requirements that it nonetheless in­
tends to apply . . . .”). Drawing meaning from silence is 
particularly inappropriate here, for Congress has shown that 
it knows how to direct sentencing practices in express terms. 
For example, Congress has specifically required the Sentenc­
ing Commission to set Guidelines sentences for serious recid­
ivist offenders “at or near” the statutory maximum. 28 
U. S. C. § 994(h). See also § 994(i) (“The Commission shall 
assure that the guidelines specify a sentence to a substantial 
term of imprisonment” for specified categories of offenders.). 

Our cautious reading of the 1986 Act draws force from 
Neal v. United States, 516 U. S. 284 (1996). That case 
involved different methods of calculating lysergic acid di­
ethylamide (LSD) weights, one applicable in determining 
statutory minimum sentences, the other controlling the 
calculation of Guidelines ranges. The 1986 Act sets manda­
tory minimum sentences based on the weight of “a mixture 
or substance containing a detectable amount” of LSD. 21 
U. S. C. § 841(b)(1)(A)(v), (B)(v). Prior to Neal, we had inter­
preted that language to include the weight of the carrier me­
dium (usually blotter paper) on which LSD is absorbed even 
though the carrier is usually far heavier than the LSD itself. 
See Chapman v. United States, 500 U. S. 453, 468 (1991). 
Until 1993, the Sentencing Commission had interpreted the 
relevant Guidelines in the same way. That year, however, 
the Commission changed its approach and “instructed courts 
to give each dose of LSD on a carrier medium a constructive 
or presumed weight of 0.4 milligrams.” Neal, 516 U. S., 
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at 287 (citing USSG § 2D1.1(c), n. (H) (Nov. 1995)). The 
Commission’s change significantly lowered the Guidelines 
range applicable to most LSD offenses, but defendants re­
mained subject to higher statutory minimum sentences 
based on the combined weight of the pure drug and its car­
rier medium. The defendant in Neal argued that the re­
vised Guidelines and the statute should be interpreted con­
sistently and that the “presumptive-weight method of the 
Guidelines should also control the mandatory minimum cal­
culation.” 516 U. S., at 287. We rejected that argument, 
emphasizing that the Commission had not purported to in­
terpret the statute and could not in any event overrule our 
decision in Chapman. See 516 U. S., at 293–295. 

If the Government’s current position were correct, then 
the Guidelines involved in Neal would be in serious jeopardy. 
We have just recounted the reasons alleged to justify reading 
into the 1986 Act an implicit command to the Commission 
and sentencing courts to apply the 100-to-1 ratio to all quan­
tities of crack cocaine. Those same reasons could be urged 
in support of an argument that the 1986 Act requires the 
Commission to include the full weight of the carrier medium 
in calculating the weight of LSD for Guidelines purposes. 
Yet our opinion in Neal never questioned the validity of the 
altered Guidelines. To the contrary, we stated: “Entrusted 
within its sphere to make policy judgments, the Commission 
may abandon its old methods in favor of what it has deemed 
a more desirable ‘approach’ to calculating LSD quantities.” 
Id., at 295.14 If the 1986 Act does not require the Commis­

14 At oral argument, the Government sought to distinguish Neal v. 
United States, 516 U. S. 284 (1996), on the ground that the validity of the 
amended Guidelines was not before us in that case. See Tr. of Oral 
Arg. 25. That is true, but only because the Government did not challenge 
the amendment. In fact, the Government’s brief appeared to acknowl­
edge that the Commission may legitimately deviate from the policies and 
methods embodied in the 1986 Act, even if the deviation produces some 
inconsistency. See Brief for United States in Neal v. United States, O. T. 
1995, No. 94–9088, p. 26 (“When the Commission’s views about sentencing 
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sion to adhere to the Act’s method for determining LSD 
weights, it does not require the Commission—or, after 
Booker, sentencing courts—to adhere to the 100-to-1 ratio 
for crack cocaine quantities other than those that trigger the 
statutory mandatory minimum sentences. 

B 

In addition to the 1986 Act, the Government relies on Con­
gress’ disapproval of the Guidelines amendment that the 
Sentencing Commission proposed in 1995. Congress “not 
only disapproved of the 1:1 ratio,” the Government urges; it 
also made clear “that the 1986 Act required the Commission 
(and sentencing courts) to take drug quantities into account, 
and to do so in a manner that respects the 100:1 ratio.” 
Brief for United States 35. 

It is true that Congress rejected the Commission’s 1995 
proposal to place a 1-to-1 ratio in the Guidelines, and that 
Congress also expressed the view that “the sentence im­
posed for trafficking in a quantity of crack cocaine should 
generally exceed the sentence imposed for trafficking in a like 
quantity of powder cocaine.” Pub. L. 104–38, § 2(a)(1)(A), 
109 Stat. 334. But nothing in Congress’ 1995 reaction to the 
Commission-proposed 1-to-1 ratio suggested that crack sen­
tences must exceed powder sentences by a ratio of 100 to 1. 
To the contrary, Congress’ 1995 action required the Commis­
sion to recommend a “revision of the drug quantity ratio of 
crack cocaine to powder cocaine.” § 2(a)(2), id., at 335. 

The Government emphasizes that Congress required the 
Commission to propose changes to the 100-to-1 ratio in both 

policy depart from those of Congress, it may become difficult to achieve 
entirely consistent sentencing, but that is a matter for Congress, not the 
courts, to address.”). Moreover, our opinion in Neal assumed that the 
amendment was a legitimate exercise of the Commission’s authority. See 
516 U. S., at 294 (noting with apparent approval the Commission’s posi­
tion that “the Guidelines calculation is independent of the statutory 
calculation”). 
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the 1986 Act and the Guidelines. This requirement, the 
Government contends, implicitly foreclosed any deviation 
from the 100-to-1 ratio in the Guidelines (or by sentencing 
courts) in the absence of a corresponding change in the stat­
ute. See Brief for United States 35–36. But it does not 
follow as the night follows the day that, by calling for recom­
mendations to change the statute, Congress meant to bar 
any Guidelines alteration in advance of congressional action. 
The more likely reading is that Congress sought proposals 
to amend both the statute and the Guidelines because the 
Commission’s criticisms of the 100-to-1 ratio, see Part II–B, 
supra, concerned the exorbitance of the crack/powder dispar­
ity in both contexts. 

Moreover, as a result of the 2007 amendment, see supra, 
at 99–100, the Guidelines now advance a crack/powder ratio 
that varies (at different offense levels) between 25 to 1 and 
80 to 1. See Amendments to the Sentencing Guidelines for 
United States Courts, 72 Fed. Reg. 28571–28572. Adopting 
the Government’s analysis, the amended Guidelines would 
conflict with Congress’ 1995 action, and with the 1986 Act, 
because the current Guidelines ratios deviate from the 100­
to-1 statutory ratio. Congress, however, did not disapprove 
or modify the Commission-initiated 2007 amendment. Ordi­
narily, we resist reading congressional intent into congres­
sional inaction. See Bob Jones Univ. v. United States, 461 
U. S. 574, 600 (1983). But in this case, Congress failed to act 
on a proposed amendment to the Guidelines in a high-profile 
area in which it had previously exercised its disapproval 
authority under 28 U. S. C. § 994(p). If nothing else, this 
tacit acceptance of the 2007 amendment undermines the 
Government’s position, which is itself based on implications 
drawn from congressional silence. 

C 

Finally, the Government argues that if district courts are 
free to deviate from the Guidelines based on disagreements 
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with the crack/powder ratio, unwarranted disparities of two 
kinds will ensue. See 18 U. S. C. § 3553(a)(6) (sentencing 
courts shall consider “the need to avoid unwarranted sen­
tence disparities”). First, because sentencing courts remain 
bound by the mandatory minimum sentences prescribed in 
the 1986 Act, deviations from the 100-to-1 ratio could result 
in sentencing “cliffs” around quantities that trigger the man­
datory minimums. Brief for United States 33 (internal quo­
tation marks omitted). For example, a district court could 
grant a sizable downward variance to a defendant convicted 
of distributing 49 grams of crack but would be required by 
the statutory minimum to impose a much higher sentence on 
a defendant responsible for only 1 additional gram. Second, 
the Government maintains that, if district courts are permit­
ted to vary from the Guidelines based on their disagreement 
with the crack/powder disparity, “defendants with identical 
real conduct will receive markedly different sentences, de­
pending on nothing more than the particular judge drawn 
for sentencing.” Id., at 40. 

Neither of these arguments persuades us to hold the crack/ 
powder ratio untouchable by sentencing courts. As to the 
first, the LSD Guidelines we approved in Neal create a 
similar risk of sentencing “cliffs.” An offender who pos­
sesses LSD on a carrier medium weighing ten grams is 
subject to the ten-year mandatory minimum, see 21 U. S. C. 
§ 841(b)(1)(A)(v), but an offender whose carrier medium 
weighs slightly less may receive a considerably lower sen­
tence based on the Guidelines’ presumptive-weight method­
ology. Concerning the second disparity, it is unquestioned 
that uniformity remains an important goal of sentencing. 
As we explained in Booker, however, advisory Guidelines 
combined with appellate review for reasonableness and ongo­
ing revision of the Guidelines in response to sentencing prac­
tices will help to “avoid excessive sentencing disparities.” 
543 U. S., at 264. These measures will not eliminate varia­
tions between district courts, but our opinion in Booker rec­
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ognized that some departures from uniformity were a neces­
sary cost of the remedy we adopted. See id., at 263 (“We 
cannot and do not claim that use of a ‘reasonableness’ stand­
ard will provide the uniformity that Congress originally 
sought to secure [through mandatory Guidelines].”). And as 
to crack cocaine sentences in particular, we note a congres­
sional control on disparities: possible variations among dis­
trict courts are constrained by the mandatory minimums 
Congress prescribed in the 1986 Act.15 

Moreover, to the extent that the Government correctly 
identifies risks of “unwarranted sentence disparities” within 
the meaning of 18 U. S. C. § 3553(a)(6), the proper solution is 
not to treat the crack/powder ratio as mandatory. Section 
3553(a)(6) directs district courts to consider the need to 
avoid unwarranted disparities—along with other § 3553(a) 
factors—when imposing sentences. See Gall, ante, at 50, 
n. 6, 54. Under this instruction, district courts must take 
account of sentencing practices in other courts and the 
“cliffs” resulting from the statutory mandatory minimum 
sentences. To reach an appropriate sentence, these dispari­
ties must be weighed against the other § 3553(a) factors and 
any unwarranted disparity created by the crack/powder 
ratio itself. 

IV 

While rendering the Sentencing Guidelines advisory, 
Booker, 543 U. S., at 245, we have nevertheless preserved a 
key role for the Sentencing Commission. As explained in 
Rita and Gall, district courts must treat the Guidelines as 
the “starting point and the initial benchmark,” Gall, ante, 
at 49. Congress established the Commission to formulate 
and constantly refine national sentencing standards. See 
Rita, 551 U. S., at 347–350. Carrying out its charge, the 

15 The Sentencing Commission reports that roughly 70 percent of crack 
offenders are responsible for drug quantities that yield base offense levels 
at or only two levels above those that correspond to the statutory mini­
mums. See 2007 Report 25. 



552US1 Unit: $$U7 [01-11-12 21:30:51] PAGES PGT: OPIN

109 Cite as: 552 U. S. 85 (2007) 

Opinion of the Court 

Commission fills an important institutional role: It has the 
capacity courts lack to “base its determinations on empirical 
data and national experience, guided by a professional staff 
with appropriate expertise.” United States v. Pruitt, 502 
F. 3d 1154, 1171 (CA10 2007) (McConnell, J., concurring); see 
supra, at 96. 

We have accordingly recognized that, in the ordinary case, 
the Commission’s recommendation of a sentencing range will 
“reflect a rough approximation of sentences that might 
achieve § 3553(a)’s objectives.” Rita, 551 U. S., at 350. The 
sentencing judge, on the other hand, has “greater familiarity 
with . . . the individual case and the individual defendant 
before him than the Commission or the appeals court.” Id., 
at 357–358. He is therefore “in a superior position to find 
facts and judge their import under § 3553(a)” in each particu­
lar case. Gall, ante, at 51 (internal quotation marks omit­
ted). In light of these discrete institutional strengths, a dis­
trict court’s decision to vary from the advisory Guidelines 
may attract greatest respect when the sentencing judge 
finds a particular case “outside the ‘heartland’ to which the 
Commission intends individual Guidelines to apply.” Rita, 
551 U. S., at 351. On the other hand, while the Guidelines 
are no longer binding, closer review may be in order when 
the sentencing judge varies from the Guidelines based solely 
on the judge’s view that the Guidelines range “fails properly 
to reflect § 3553(a) considerations” even in a mine-run case. 
Ibid. Cf. Tr. of Oral Arg. in Gall v. United States, O. T. 
2007, No. 06–7949, pp. 38–39. 

The crack cocaine Guidelines, however, present no occa­
sion for elaborative discussion of this matter because those 
Guidelines do not exemplify the Commission’s exercise of its 
characteristic institutional role. In formulating Guidelines 
ranges for crack cocaine offenses, as we earlier noted, the 
Commission looked to the mandatory minimum sentences set 
in the 1986 Act, and did not take account of “empirical data 
and national experience.” See Pruitt, 502 F. 3d, at 1171 
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(McConnell, J., concurring). Indeed, the Commission itself 
has reported that the crack/powder disparity produces dis­
proportionately harsh sanctions, i. e., sentences for crack co­
caine offenses “greater than necessary” in light of the pur­
poses of sentencing set forth in § 3553(a). See supra, at 
97–98. Given all this, it would not be an abuse of discretion 
for a district court to conclude when sentencing a particular 
defendant that the crack/powder disparity yields a sentence 
“greater than necessary” to achieve § 3553(a)’s purposes, 
even in a mine-run case. 

V 

Taking account of the foregoing discussion in appraising 
the District Court’s disposition in this case, we conclude that 
the 180-month sentence imposed on Kimbrough should sur­
vive appellate inspection. The District Court began by 
properly calculating and considering the advisory Guidelines 
range. It then addressed the relevant § 3553(a) factors. 
First, the court considered “the nature and circumstances” 
of the crime, see § 3553(a)(1), which was an unremarkable 
drug-trafficking offense. App. 72–73 (“[T]his defendant and 
another defendant were caught sitting in a car with some 
crack cocaine and powder by two police officers—that’s the 
sum and substance of it—[and they also had] a firearm.”). 
Second, the court considered Kimbrough’s “history and char­
acteristics.” § 3553(a)(1). The court noted that Kimbrough 
had no prior felony convictions, that he had served in combat 
during Operation Desert Storm and received an honorable 
discharge from the Marine Corps, and that he had a steady 
history of employment. 

Furthermore, the court alluded to the Sentencing Com­
mission’s reports criticizing the 100-to-1 ratio, cf. § 3553(a)(5) 
(2000 ed., Supp. V), noting that the Commission “recognizes 
that crack cocaine has not caused the damage that the Jus­
tice Department alleges it has.” App. 72. Comparing the 
Guidelines range to the range that would have applied if 
Kimbrough had possessed an equal amount of powder, the 
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court suggested that the 100-to-1 ratio itself created an un­
warranted disparity within the meaning of § 3553(a). Fi­
nally, the court did not purport to establish a ratio of its own. 
Rather, it appropriately framed its final determination in line 
with § 3553(a)’s overarching instruction to “impose a sen­
tence sufficient, but not greater than necessary,” to accom­
plish the sentencing goals advanced in § 3553(a)(2). See 
supra, at 101. Concluding that “the crack cocaine guide­
lines [drove] the offense level to a point higher than is neces­
sary to do justice in this case,” App. 72, the District Court 
thus rested its sentence on the appropriate considerations 
and “committed no procedural error,” Gall, ante, at 56. 

The ultimate question in Kimbrough’s case is “whether the 
sentence was reasonable—i. e., whether the District Judge 
abused his discretion in determining that the § 3553(a) fac­
tors supported a sentence of [15 years] and justified a sub­
stantial deviation from the Guidelines range.” Ibid. The 
sentence the District Court imposed on Kimbrough was 4.5 
years below the bottom of the Guidelines range. But in de­
termining that 15 years was the appropriate prison term, the 
District Court properly homed in on the particular circum­
stances of Kimbrough’s case and accorded weight to the Sen­
tencing Commission’s consistent and emphatic position that 
the crack/powder disparity is at odds with § 3553(a). See 
Part II–B, supra. Indeed, aside from its claim that the 
100-to-1 ratio is mandatory, the Government did not attack 
the District Court’s downward variance as unsupported by 
§ 3553(a). Giving due respect to the District Court’s rea­
soned appraisal, a reviewing court could not rationally con­
clude that the 4.5-year sentence reduction Kimbrough re­
ceived qualified as an abuse of discretion. See Gall, ante, at 
58–60; Rita, 551 U. S., at 358–360. 

* * * 

For the reasons stated, the judgment of the United States 
Court of Appeals for the Fourth Circuit is reversed, and the 
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case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 

Justice Scalia, concurring. 

The Court says that “closer review may be in order when 
the sentencing judge varies from the Guidelines based solely 
on the judge’s view that the Guidelines range ‘fails properly 
to reflect § 3553(a) considerations’ even in a mine-run case,” 
but that this case “present[s] no occasion for elaborative dis­
cussion of this matter.” Ante, at 109 (quoting Rita v. United 
States, 551 U. S. 338, 351 (2007)). I join the opinion only 
because I do not take this to be an unannounced abandon­
ment of the following clear statements in our recent opinions: 

“[Our remedial opinion] requires a sentencing court to 
consider Guidelines ranges, . . . but it permits the court 
to tailor the sentence in light of other statutory concerns 
as well, see § 3553(a). 

. . . . . 
“[W]ithout this provision—namely, the provision that 
makes ‘the relevant sentencing rules . . . mandatory 
and impose[s] binding requirements on all sentencing 
judges’—the statute falls outside the scope of Ap­
prendi’s requirement. . . .  

. . . . . 
“The district courts, while not bound to apply the Guide­
lines, must consult those Guidelines and take them into 
account when sentencing.” United States v. Booker, 
543 U. S. 220, 245–246, 259, 264 (2005). 

“Under the system described in Justice Breyer’s 
opinion for the Court in Booker, judges would no longer 
be tied to the sentencing range indicated in the Guide­
lines. But they would be obliged to ‘take account of ’ 
that range along with the sentencing goals Congress 
enumerated in the [Sentencing Reform Act of 1984] at 
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18 U. S. C. § 3553(a).” Cunningham v. California, 549 
U. S. 270, 286–287 (2007). 

“[The sentencing judge] may hear arguments by prose­
cution or defense that the Guidelines sentence should 
not apply, perhaps because (as the Guidelines them­
selves foresee) the case at hand falls outside the 
‘heartland’ to which the Commission intends individual 
Guidelines to apply, USSG § 5K2.0, perhaps because 
the Guidelines sentence itself fails properly to reflect 
§ 3553(a) considerations, or perhaps because the case 
warrants a different sentence regardless. See Rule 
32(f). . . .  

. . . . . 

“A nonbinding appellate presumption that a Guide­
lines sentence is reasonable does not require the sen­
tencing judge to impose that sentence. Still less does 
it prohibit the sentencing judge from imposing a sen­
tence higher than the Guidelines provide for the jury­
determined facts standing alone. As far as the law is 
concerned, the judge could disregard the Guidelines and 
apply the same sentence (higher than the statutory min­
imum or the bottom of the unenhanced Guidelines range) 
in the absence of the special facts (say, gun brandishing) 
which, in the view of the Sentencing Commission, would 
warrant a higher sentence within the statutorily permis­
sible range.” Rita, supra, at 351, 353. 

These statements mean that the district court is free to 
make its own reasonable application of the § 3553(a) factors, 
and to reject (after due consideration) the advice of the 
Guidelines. If there is any thumb on the scales; if the 
Guidelines must be followed even where the district court’s 
application of the § 3553(a) factors is entirely reasonable; 
then the “advisory” Guidelines would, over a large expanse 
of their application, entitle the defendant to a lesser sentence 
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but for the presence of certain additional facts found by 
judge rather than jury. This, as we said in Booker, would 
violate the Sixth Amendment. 

Justice Thomas, dissenting. 

I continue to disagree with the remedy fashioned in 
United States v. Booker, 543 U. S. 220, 258–265 (2005). The 
Court’s post-Booker sentencing cases illustrate why the re­
medial majority in Booker was mistaken to craft a remedy 
far broader than necessary to correct constitutional error. 
The Court is now confronted with a host of questions about 
how to administer a sentencing scheme that has no basis in 
the statute. Because the Court’s decisions in this area are 
necessarily grounded in policy considerations rather than 
law, I respectfully dissent. 

In Booker, the Court held that the Federal Sentencing 
Guidelines violate the Sixth Amendment insofar as they per­
mit a judge to make findings that raise a sentence beyond 
the level justified by the “ ‘facts reflected in the jury verdict 
or admitted by the defendant.’ ” Id., at 232 (quoting Blakely 
v. Washington, 542 U. S. 296, 303 (2004); emphasis deleted). 
In my view, this violation was more suitably remedied by 
requiring any such facts to be submitted to the jury. Booker, 
543 U. S., at 323–325 (Thomas, J., dissenting in part). That 
approach would have been consistent with our longstanding 
presumption of the severability of unconstitutional applica­
tions of statutory provisions. Id., at 322–323. And it 
would have achieved compliance with the Sixth Amendment 
while doing the least amount of violence to the mandatory 
sentencing regime that Congress enacted. Id., at 324–326. 
The Court, however, chose a more sweeping remedy. De­
spite acknowledging that under the mandatory Guidelines 
not “every sentence gives rise to a Sixth Amendment viola­
tion,” the Court rendered the Guidelines advisory in their 
entirety and mandated appellate review of all sentences for 
“reasonableness.” Id., at 268. Because the Court’s “solu­
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tion fail[ed] to tailor the remedy to the wrong,” I dissented 
from the remedial opinion. Id., at 313. 

As a result of the Court’s remedial approach, we are now 
called upon to decide a multiplicity of questions that have 
no discernibly legal answers. Last Term, in Rita v. United 
States, 551 U. S. 338 (2007), the Court held that a Court of 
Appeals may treat sentences within the properly calculated 
Guidelines range as presumptively reasonable. Today, in 
Gall v. United States, ante, p. 38, the Court holds that a 
Court of Appeals may not require sentences that deviate 
substantially from the Guidelines range to be justified by 
extraordinary circumstances. And here the Court holds 
that sentencing courts are free to reject the Sentencing 
Guidelines’ 100-to-1 crack-to-powder ratio. 

These outcomes may be perfectly reasonable as a matter 
of policy, but they have no basis in law. Congress did not 
mandate a reasonableness standard of appellate review— 
that was a standard the remedial majority in Booker fash­
ioned out of whole cloth. See 543 U. S., at 307–312 (Scalia, 
J., dissenting in part). The Court must now give content to 
that standard, but in so doing it does not and cannot rely on 
any statutory language or congressional intent. We are 
asked here to determine whether, under the new advisory 
Guidelines regime, district courts may impose sentences 
based in part on their disagreement with a categorical policy 
judgment reflected in the Guidelines. But the Court’s an­
swer to that question necessarily derives from something 
other than the statutory language or congressional intent be­
cause Congress, by making the Guidelines mandatory, quite 
clearly intended to bind district courts to the Sentencing 
Commission’s categorical policy judgments. See 18 U. S. C. 
§ 3553(b) (2000 ed. and Supp. V) (excised by Booker). By 
rejecting this statutory approach, the Booker remedial ma­
jority has left the Court with no law to apply and forced it 
to assume the legislative role of devising a new sentencing 
scheme. 
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Although I joined Justice Scalia in Rita accepting the 
Booker remedial opinion as a matter of “statutory stare deci­
sis,” 551 U. S., at 368 (opinion concurring in part and concur­
ring in judgment), I am now convinced that there is no prin­
cipled way to apply the Booker remedy—certainly not one 
based on the statute. Accordingly, I think it best to apply 
the statute as written, including 18 U. S. C. § 3553(b), which 
makes the Guidelines mandatory. Cf. Dickerson v. United 
States, 530 U. S. 428, 465 (2000) (Scalia, J., dissenting). 

Applying the statute as written, it is clear that the District 
Court erred by departing below the mandatory Guidelines 
range. I would therefore affirm the judgment of the Court 
of Appeals vacating petitioner’s sentence and remanding 
for resentencing. 

Justice Alito, dissenting. 
For the reasons explained in my dissent in Gall v. United 

States, ante, p. 61, I would hold that, under the remedial 
decision in United States v. Booker, 543 U. S. 220, 258–265 
(2005), a district judge is still required to give significant 
weight to the policy decisions embodied in the Federal Sen­
tencing Guidelines. The Booker remedial decision, however, 
does not permit a court of appeals to treat the Guidelines’ 
policy decisions as binding. I would not draw a distinction 
between the Guideline at issue here and other Guidelines. 
Accordingly, I would vacate the decision of the Court of Ap­
peals and remand for reconsideration. 
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ARAVE, WARDEN v. HOFFMAN 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 07–110. Decided January 7, 2008 

Respondent was convicted of first-degree murder and sentenced to death 
in state court. Finding that he had received ineffective assistance of 
counsel during his trial’s sentencing phase but not during plea bargain­
ing, the Federal District Court subsequently granted habeas relief, or­
dering that he be resentenced. The Ninth Circuit affirmed the judg­
ment with respect to sentencing and reversed with respect to plea 
bargaining. 

Held: Respondent’s motion to vacate and dismiss as moot the Ninth Cir­
cuit’s judgment, to the extent it addressed his plea bargaining claim, is 
granted. He wishes to abandon that claim so that he may proceed with 
the resentencing ordered by the District Court. The Ninth Circuit is 
directed to instruct the District Court to dismiss the relevant claim 
with prejudice. 

Motion granted; 455 F. 3d 926, vacated in part and remanded. 

Per Curiam. 

Respondent Maxwell Hoffman was convicted of first­
degree murder and sentenced to death. See State v. Hoff­
man, 123 Idaho 638, 851 P. 2d 934 (1993). Hoffman sought 
federal habeas relief on the grounds that, inter alia, his 
counsel had been ineffective during both pretrial plea bar­
gaining and the sentencing phase of his trial. The District 
Court, finding that Hoffman had received ineffective assist­
ance of counsel during sentencing but not during plea bar­
gaining, granted Hoffman’s federal habeas petition in part 
and ordered the State of Idaho to resentence him. Civ. Ac­
tion No. 94–0200–S–BLW (Mar. 30, 2002), App. to Pet. for 
Cert. 38, 65. The Court of Appeals for the Ninth Circuit 
affirmed the District Court’s decision regarding ineffective 
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assistance of counsel during sentencing,* but reversed with 
respect to the ineffective-assistance claim during plea negoti­
ations. 455 F. 3d 926, 942 (2006). The Ninth Circuit thus 
granted the writ, ordering the District Court to direct the 
State either to release Hoffman or to “offe[r] [him] a plea 
agreement with the ‘same material terms’ offered in the 
original plea agreement.” Id., at 943. The State sought, 
and we granted, certiorari. Post, p. 1008. 

Hoffman now abandons his claim that counsel was ineffec­
tive during plea bargaining. See Respondent’s Motion to 
Vacate Decision Below and Dismiss the Cause as Moot. He 
“no longer seeks or desires the relief ordered by the Court of 
Appeals with respect to the plea offer.” Id., at 3. Rather, 
Hoffman now “wishes to withdraw his claim of ineffective 
assistance of counsel in connection with plea bargaining” and 
asks this Court to dismiss his appeal with prejudice on that 
issue so that he may proceed with the resentencing ordered 
by the District Court. Ibid. 

The State, in its response, notes that Hoffman’s requested 
relief is “virtually identical to the request made by the state 
in its Petition for Certiorari.” Response to Respondent’s 
Motion to Vacate Decision Below and Dismiss the Cause as 
Moot, p. 3. The State therefore agrees that the instant mo­
tion to vacate and dismiss with prejudice moots Hoffman’s 
claim of ineffective assistance of counsel during plea negotia­
tions and asks that the motion be granted. 

We grant respondent’s motion. Because his claim for inef­
fective assistance of counsel during pretrial plea bargaining 
is moot, we vacate the judgment of the Court of Appeals to 
the extent that it addressed that claim. The case is re­
manded to the United States Court of Appeals for the Ninth 

*The State initially cross-appealed the District Court’s grant of Hoff­
man’s habeas petition for ineffective assistance of counsel at sentencing. 
The State, however, subsequently withdrew that cross-appeal, leaving in 
place the District Court’s order granting habeas relief as to Hoffman’s 
death sentence. 455 F. 3d 926, 931 (CA9 2006). 



552US1 Unit: $$U8 [08-07-09 12:35:28] PAGES PGT: OPIN

119 Cite as: 552 U. S. 117 (2008) 

Per Curiam 

Circuit with directions that it instruct the United States Dis­
trict Court for the District of Idaho to dismiss the relevant 
claim with prejudice. Deakins v. Monaghan, 484 U. S. 193, 
200–201 (1988); United States v. Munsingwear, Inc., 340 U. S. 
36, 39–40 (1950). 

It is so ordered. 
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WRIGHT, SHERIFF, SHAWANO COUNTY, WISCONSIN 
v. VAN PATTEN 

on petition for writ of certiorari to the united 
states court of appeals for the seventh circuit 

No. 07–212. Decided January 7, 2008 

Respondent Van Patten sought habeas relief under 28 U. S. C. § 2254, ar­
guing that his Sixth Amendment right to counsel was violated because 
his trial counsel, though linked to the courtroom by speakerphone, was 
physically absent from his state plea hearing. The District Court de­
nied relief, but the Seventh Circuit reversed, holding that the case’s 
novel claim should be resolved under United States v. Cronic, 466 U. S. 
648 (prejudice may be presumed), rather than Strickland v. Washing­
ton, 466 U. S. 668 (requiring a showing of counsel’s deficient performance 
and prejudice to defendant). This Court remanded in light of Carey v. 
Musladin, 549 U. S. 70, and its explanation of § 2254’s “clearly estab­
lished Federal law” requirement. The Seventh Circuit reaffirmed, hold­
ing that this case, unlike Musladin, does not involve an open constitu­
tional question since this Court has recognized a defendant’s right to 
relief if his counsel was actually or constructively absent at a critical 
stage of the proceeding. 

Held: Because this Court’s precedents give no clear answer to the ques­
tion presented in this case, it cannot be said that the state court unrea­
sonably applied clearly established federal law, and therefore, § 2254 
relief is unauthorized. Strickland’s two-pronged test typically applies 
to ineffective-assistance-of-counsel claims, but Cronic held that test un­
necessary when “circumstances [exist] that are so likely to prejudice 
the accused that the cost of litigating their effect in a particular case 
is unjustified,” 466 U. S., at 658, and found that one such circumstance 
is counsel’s total absence during a critical stage of the proceeding. 
However, no decision of this Court squarely addresses the issue in this 
case, clearly establishes that Cronic should replace Strickland in this 
novel factual context, or clearly holds that counsel’s participation by 
speakerphone should be treated on par with total absence. 

Certiorari granted; 489 F. 3d 827, reversed and remanded. 

Per Curiam. 

The Court of Appeals for the Seventh Circuit held that 
respondent Joseph Van Patten was entitled to relief under 
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28 U. S. C. § 2254, reasoning that his lawyer’s assistance was 
presumptively ineffective owing to his participation in a plea 
hearing by speakerphone. Van Patten v. Deppisch, 434 
F. 3d 1038 (2006). We granted certiorari, vacated the judg­
ment, and remanded the case for further consideration in 
light of Carey v. Musladin, 549 U. S. 70 (2006). On remand, 
the Seventh Circuit adhered to its original decision, conclud­
ing that “[n]othing in Musladin requires that our 2006 opin­
ion be changed.” Van Patten v. Endicott, 489 F. 3d 827, 828 
(2007) (per curiam). We grant the petition for certiorari 
now before us and this time reverse the judgment of the 
Seventh Circuit. 

I 
Van Patten was charged with first-degree intentional hom­

icide and pleaded no contest to a reduced charge of first­
degree reckless homicide. His counsel was not physically 
present at the plea hearing but was linked to the courtroom 
by speakerphone. After the state trial court imposed the 
maximum term of 25 years in prison, Van Patten retained 
different counsel and moved in the Wisconsin Court of Ap­
peals to withdraw his no-contest plea. The thrust of the 
motion was that Van Patten’s Sixth Amendment right to 
counsel had been violated by his trial counsel’s physical ab­
sence from the plea hearing. The Wisconsin Court of Ap­
peals noted that, under state law, a postconviction motion to 
withdraw a no-contest plea will be granted only if a defend­
ant establishes “manifest injustice” by clear and convincing 
evidence. See State v. Van Pattten, No. 96–3036–CR (May 
28, 1997), App. to Pet. for Cert. A47–A48. While the court 
acknowledged that “the violation of the defendant’s Sixth 
Amendment right to counsel may constitute a manifest injus­
tice,” id., at A48, it found that the absence of Van Patten’s 
lawyer from the plea hearing did not violate his right to 
counsel: 

“The plea hearing transcript neither indicates any de­
ficiency in the plea colloquy, nor suggests that Van Pat­
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ten’s attorney’s participation by telephone interfered in 
any way with [Van Patten’s] ability to communicate with 
his attorney about his plea. Van Patten confirmed that 
he had thoroughly discussed his case and plea decision 
with his attorney and was satisfied with the legal repre­
sentation he had received. The court gave Van Patten 
the opportunity to speak privately with his attorney 
over the phone if he had questions about the plea, but 
Van Patten declined. Further, when Van Patten exer­
cised his right to allocution at sentencing, in the per­
sonal presence of his attorney, he raised no objection to 
his plea.” Id., at A49–A50. 

Applying Strickland v. Washington, 466 U. S. 668 (1984), the 
court concluded that “[t]he record does not support, nor does 
Van Patten’s appellate brief include, any argument that coun­
sel’s performance was deficient or prejudicial,” No. 96–3036– 
CR, App. to Pet. for Cert. A51, and denied Van Patten’s 
motion. 

After the Wisconsin Supreme Court declined further re­
view, Van Patten petitioned for a writ of habeas corpus under 
28 U. S. C. § 2254 in Federal District Court. The District 
Court denied relief, but the Court of Appeals for the Seventh 
Circuit reversed. It held that Van Patten’s Sixth Amend­
ment claim should have been resolved, not under Strick­
land’s two-pronged test (which requires a showing of defi­
cient performance and prejudice to the defendant), but under 
the standard discussed in United States v. Cronic, 466 U. S. 
648 (1984) (under which prejudice may be presumed). Al­
though the Seventh Circuit recognized that this case “pre­
sents [a] novel . . .  question,” Deppisch, 434 F. 3d, at 1040, 
and conceded that “[u]nder Strickland, it seems clear [that] 
Van Patten would have no viable claim,” id., at 1042, the 
court concluded that “it is clear to us that Van Patten’s case 
must be resolved under Cronic,” id., at 1043. The resolu­
tion was in Van Patten’s favor. 
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While the prison warden’s petition for certiorari was pend­
ing, this Court decided Musladin, supra. Musladin had in­
voked this Court’s cases recognizing “that certain courtroom 
practices are so inherently prejudicial that they deprive the 
defendant of a fair trial,” id., at 72. The issue was the sig­
nificance of these precedents in a case under § 2254, which 
bars relief on any claim “adjudicated on the merits” in state 
court, unless the state court’s decision “was contrary to, or 
involved an unreasonable application of, clearly established 
Federal law, as determined by the Supreme Court of the 
United States.” 28 U. S. C. § 2254(d)(1). 

The prejudicial conduct involved in Musladin was court­
room conduct of private actors. We held that the “inheren[t] 
prejudic[e]” test, which we thus far have applied only in 
cases involving government-sponsored conduct, see, e.  g.,  
Estelle v. Williams, 425 U. S. 501 (1976); Holbrook v. Flynn, 
475 U. S. 560 (1986), did not clearly extend to the conduct of 
independently acting courtroom spectators. See Musladin, 
supra, at 76 (“[A]lthough the Court articulated the test for 
inherent prejudice that applies to state conduct in Williams 
and Flynn, we have never applied that test to spectators’ 
conduct. Indeed, part of the legal test of Williams and 
Flynn—asking whether the practices furthered an essen­
tial state interest—suggests that those cases apply only to 
state-sponsored practices”). For that reason, we reversed 
the Court of Appeals’ grant of habeas relief. 

Musladin’s explanation of the “clearly established Federal 
law” requirement prompted us to remand Van Patten’s case 
to the Seventh Circuit for further consideration. A majority 
of the panel reaffirmed its original judgment, however, on 
the ground that “[u]nlike Musladin, this case does not con­
cern an open constitutional question,” because “[t]he Su­
preme Court has long recognized a defendant’s right to relief 
if his defense counsel was actually or constructively absent 
at a critical stage of the proceedings.” 489 F. 3d, at 828. 
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Judge Coffey disagreed, observing that “the United States 
Supreme Court has never held that an attorney is presumed 
to be ineffective if he participates in a plea hearing by 
speaker phone rather than by physical appearance.” Ibid. 
(emphasis deleted). He found that “[t]he Majority Opinion 
does not comport with Musladin,” ibid., and dissented from 
“the court’s erroneous decision to allow” its original opinion 
“to stand as written,” id., at 829. We reach the same 
conclusion. 

II 

Strickland, supra, ordinarily applies to claims of ineffec­
tive assistance of counsel at the plea hearing stage. See 
Hill v. Lockhart, 474 U. S. 52, 58 (1985) (“[T]he two-part 
Strickland v. Washington test applies to challenges to guilty 
pleas based on ineffective assistance of counsel”). And it 
was in a different context that Cronic “recognized a narrow 
exception to Strickland’s holding that a defendant who as­
serts ineffective assistance of counsel must demonstrate not 
only that his attorney’s performance was deficient, but also 
that the deficiency prejudiced the defense.” Florida v. 
Nixon, 543 U. S. 175, 190 (2004) (discussing Cronic). Cronic 
held that a Sixth Amendment violation may be found “with­
out inquiring into counsel’s actual performance or requiring 
the defendant to show the effect it had on the trial,” Bell 
v. Cone, 535 U. S. 685, 695 (2002), when “circumstances 
[exist] that are so likely to prejudice the accused that the 
cost of litigating their effect in a particular case is unjusti­
fied,” Cronic, supra, at 658. Cronic, not Strickland, applies 
“when . . . the likelihood that any lawyer, even a fully compe­
tent one, could provide effective assistance is so small that a 
presumption of prejudice is appropriate without inquiry into 
the actual conduct of the trial,” 466 U. S., at 659–660,* and 

*Cronic also applies when “there [is] a breakdown in the adversarial 
process,” 466 U. S., at 662, such that “counsel entirely fails to subject the 
prosecution’s case to meaningful adversarial testing,” id., at 659. We 
have made clear that “[w]hen we spoke in Cronic of the possibility of 
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one circumstance warranting the presumption is the “com­
plete denial of counsel,” that is, when “counsel [is] either to­
tally absent, or prevented from assisting the accused during 
a critical stage of the proceeding,” id., at 659, and n. 25. 

No decision of this Court, however, squarely addresses the 
issue in this case, see Deppisch, 434 F. 3d, at 1040 (noting 
that this case “presents [a] novel . . .  question”), or clearly 
establishes that Cronic should replace Strickland in this 
novel factual context. Our precedents do not clearly hold 
that counsel’s participation by speakerphone should be 
treated as a “complete denial of counsel,” on par with total 
absence. Even if we agree with Van Patten that a lawyer 
physically present will tend to perform better than one on 
the phone, it does not necessarily follow that mere telephone 
contact amounted to total absence or “prevented [counsel] 
from assisting the accused,” so as to entail application of 
Cronic. The question is not whether counsel in those cir­
cumstances will perform less well than he otherwise would, 
but whether the circumstances are likely to result in such 
poor performance that an inquiry into its effects would not 
be worth the time. Cf. United States v. Gonzalez-Lopez, 548 
U. S. 140, 147 (2006) (Sixth Amendment ensures “effective 
(not mistake-free) representation” (emphasis in original)). 
Our cases provide no categorical answer to this question, and 
for that matter the several proceedings in this case hardly 
point toward one. The Wisconsin Court of Appeals held 
counsel’s performance by speakerphone to be constitution­
ally effective; neither the Magistrate Judge, the District 
Court, nor the Seventh Circuit disputed this conclusion; and 
the Seventh Circuit itself stated that “[u]nder Strickland, 
it seems clear Van Patten would have no viable claim,” 
Deppisch, supra, at 1042. 

presuming prejudice based on an attorney’s failure to test the prosecutor’s 
case, we indicated that the attorney’s failure must be complete.” Bell v. 
Cone, 535 U. S. 685, 696–697 (2002). It is undisputed that this standard 
has not been met here. 
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Because our cases give no clear answer to the question 
presented, let alone one in Van Patten’s favor, “it cannot 
be said that the state court ‘unreasonabl[y] appli[ed] clearly 
established Federal law.’ ” Musladin, 549 U. S., at 77 (quot­
ing 28 U. S. C. § 2254(d)(1)). Under the explicit terms of 
§ 2254(d)(1), therefore, relief is unauthorized. 

* * * 

Petitioner tells us that “[i]n urging review, [the State] does 
not condone, recommend, or encourage the practice of de­
fense counsel assisting clients by telephone rather than in 
person at court proceedings, even in nonadversarial hearings 
such as the plea hearing in this case,” Pet. for Cert. 5, and he 
acknowledges that “[p]erhaps, under similar facts in a direct 
federal appeal, the Seventh Circuit could have properly 
reached the same result it reached here,” ibid. Our own 
consideration of the merits of telephone practice, however, is 
for another day, and this case turns on the recognition that 
no clearly established law contrary to the state court’s con­
clusion justifies collateral relief. 

The judgment is reversed, and the case is remanded for 
further proceedings consistent with this opinion. 

It is so ordered. 

Justice Stevens, concurring in the judgment. 

An unfortunate drafting error in the Court’s opinion in 
United States v. Cronic, 466 U. S. 648 (1984), makes it neces­
sary to join the Court’s judgment in this case. 

In Cronic, this Court explained that some violations of the 
right to counsel arise in “circumstances that are so likely to 
prejudice the accused that the cost of litigating their effect 
in a particular case is unjustified.” Id., at 658. One such 
circumstance exists when the accused is “denied the pres­
ence of counsel at a critical stage of the prosecution.” Id., at 
662. We noted that the “presence” of lawyers “is essential 
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because they are the means through which the other rights 
of the person on trial are secured.” Id., at 653. Regretta­
bly, Cronic did not “clearly establis[h]” the full scope of the 
defendant’s right to the presence of an attorney. See 28 
U. S. C. § 2254(d)(1). 

The Court of Appeals apparently read “the presence of 
counsel” in Cronic to mean “the presence of counsel in open 
court.” Initially, all three judges on the panel assumed that 
the constitutional right at stake was the right to have coun­
sel by one’s side at all critical stages of the proceeding.* 

*In his opinion for a unanimous panel, Judge Evans explained at length 
why respondent had not had the assistance of counsel at a critical stage of 
the proceeding—the plea hearing—which resulted in a sentence of impris­
onment for 25 years. He wrote, in part: 

“The Sixth Amendment’s right-to-counsel guarantee recognizes ‘the ob­
vious truth that the average defendant does not have the professional 
legal skill to protect himself when brought before a tribunal with power 
to take his life or liberty.’ Johnson v. Zerbst, 304 U. S. 458, 462–63 . . .  
(1938). ‘Of all the rights that an accused person has, the right to be repre­
sented by counsel is by far the most pervasive for it affects his ability to 
assert any other rights he may have.’ Cronic, 466 U. S. at 654 . . . (citation 
omitted). Thus, a defendant requires an attorney’s ‘guiding hand’ through 
every stage of the proceedings against him. Powell v. Alabama, 287 U. S. 
45, 53 . . . (1932); Cronic, 466 U. S. at 658 . . . . It is well-settled that a 
court proceeding in which a defendant enters a plea (a guilty plea or, as 
here, a plea of no contest) is a ‘critical stage’ where an attorney’s presence 
is crucial because ‘defenses may be . . . irretrievably lost, if not then and 
there asserted.’ Hamilton v. Alabama, 368 U. S. 52, 54 . . . (1961). See 
also White v. Maryland, 373 U. S. 59, 60 . . . (1963); United States ex rel. 
Thomas v. O’Leary, 856 F. 2d 1011, 1014 (7th Cir. 1988). Indeed, with 
plea bargaining the norm and trial the exception, for most criminal defend­
ants a change of plea hearing is the critical stage of their prosecution. 

“In deciding whether to dispense with the two-part Strickland [v. Wash­
ington, 466 U. S. 668 (1984),] inquiry, a court must evaluate whether the 
‘surrounding circumstances make it unlikely that the defendant could have 
received the effective assistance of counsel,’ Cronic, 466 U. S. at 666, . . . 
and thus ‘justify a presumption that [the] conviction was insufficiently reli­
able to satisfy the Constitution,’ id. at 662 . . . . In this case, although 
the transcript shows that the state trial judge did his best to conduct the 
plea colloquy with care, the arrangements made it impossible for Van Pat­
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See also Van Patten v. Deppisch, No. 04–1276, 2006 U. S. 
App. LEXIS 5147 (CA7, Feb. 27, 2006) (noting that no mem­
ber of the Seventh Circuit requested a vote on the warden’s 
petition for rehearing en banc). In my view, this interpreta­
tion is correct. The fact that in 1984, when Cronic was de­
cided, neither the parties nor the Court contemplated repre­
sentation by attorneys who were not present in the flesh 
explains the author’s failure to add the words “in open court” 
after the word “present.” 

As the Court explains today, however, the question is not 
the reasonableness of the federal court’s interpretation of 
Cronic, but rather whether the Wisconsin court’s narrower 
reading of that opinion was “objectively unreasonable.” 
Williams v. Taylor, 529 U. S. 362, 409 (2000). In light of 
Cronic’s references to the “complete denial of counsel” and 
“totally absent” counsel, 466 U. S., at 659, and n. 25, and the 
opinion’s failure to state more explicitly that the defendant 
is entitled to “the presence of counsel [in open court],” id., 
at 662, I acquiesce in this Court’s conclusion that the state­
court decision was not an unreasonable application of clearly 

ten to have the ‘assistance of counsel’ in anything but the most perfunctory 
sense. Van Patten stood alone before judge and prosecutor. Unlike the 
usual defendant in a criminal case, he could not turn to his lawyer for 
private legal advice, to clear up misunderstandings, to seek reassurance, 
or to discuss any last-minute misgivings. Listening over an audio connec­
tion, counsel could not detect and respond to cues from his client’s de­
meanor that might have indicated he did not understand certain aspects 
of the proceeding, or that he was changing his mind. If Van Patten 
wished to converse with his attorney, anyone else in the courtroom could 
effectively eavesdrop. (We assume the district attorney would balk if he 
were expected to conduct last-minute consultations with his staff via 
speakerphone in open court, ‘on the record,’ with the defendant taking in 
every word.) No advance arrangements had been made for a private line 
in a private place, and even if one could ‘perhaps’ have been provided, it 
would have required a special request by Van Patten and, apparently, a 
break in the proceedings. In short, this was not an auspicious setting for 
someone about to waive very valuable constitutional rights.” Van Patten 
v. Deppisch, 434 F. 3d 1038, 1042–1043 (CA7 2006). 
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established federal law. In doing so, however, I emphasize 
that today’s opinion does not say that the state courts’ in­
terpretation of Cronic was correct, or that we would have 
accepted that reading if the case had come to us on direct 
review rather than by way of 28 U. S. C. § 2254. See ante, 
at 126; see also Williams, 529 U. S., at 410 (“[A]n unreason­
able application of federal law is different from an incorrect 
application of federal law”). 
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JOHN R. SAND & GRAVEL CO. v. UNITED STATES 

certiorari to the united states court of appeals for 
the federal circuit 

No. 06–1164. Argued November 6, 2007—Decided January 8, 2008 

In a Court of Federal Claims action, petitioner argued that various federal 
activities on land for which it held a mining lease amounted to an uncon­
stitutional taking of its leasehold rights. The Government initially as­
serted that the claims were untimely under the court of claims statute 
of limitations, but later effectively conceded that issue and won on the 
merits. Although the Government did not raise timeliness on appeal, 
the Federal Circuit addressed the issue sua sponte, finding the action 
untimely. 

Held: The court of claims statute of limitations requires sua sponte con­
sideration of a lawsuit’s timeliness, despite the Government’s waiver of 
the issue. Pp. 133–139. 

(a) This Court has long interpreted the statute as setting out a more 
absolute, “jurisdictional” limitations period. For example, in 1883, the 
Court concluded with regard to the current statute’s predecessor that 
“it [was] the duty of the court to raise the [timeliness] question whether 
it [was] done by plea or not.” Kendall v. United States, 107 U. S. 123, 
125–126. See also Finn v. United States, 123 U. S. 227, and Soriano v. 
United States, 352 U. S. 270. That the statute’s language has changed 
slightly since 1883 makes no difference here, for there has been no ex­
pression of congressional intent to change the underlying substantive 
law. Pp. 133–136. 

(b) Thus, petitioner can succeed only by convincing the Court that it 
has overturned, or should overturn, its earlier precedent. Pp. 136–139. 

(1) The Court did not do so in Irwin v. Department of Veterans 
Affairs, 498 U. S. 89, where it applied equitable tolling to a limitations 
statute governing employment discrimination claims against the Gov­
ernment. While the Irwin Court noted the similarity of that statute 
to the court of claims statute, the civil rights statute is unlike the pres­
ent statute in the key respect that the Court had not previously pro­
vided a definitive interpretation. Moreover, the Irwin Court men­
tioned Soriano, which reflects the particular interpretive history of the 
court of claims statute, but said nothing about overturning it or any 
other case in that line. Finally, just as an equitable tolling presumption 
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could be rebutted by statutory language demonstrating Congress’ con­
trary intent, it should be rebutted by a definitive earlier interpretation 
finding a similar congressional intent. Language in Franconia Associ­
ates v. United States, 536 U. S. 129, 145, describing the court of claims 
statute as “unexceptional” and citing Irwin for the proposition “that 
limitations principles should generally apply to the Government in the 
same way that they apply to private parties” refers only to the statute’s 
claims-accrual rule and adds little or nothing to petitioner’s contention 
that Irwin overruled earlier cases. Pp. 136–138. 

(2) Stare decisis principles require rejection of petitioner’s argu­
ment that the Court should overturn Kendall, Finn, Soriano, and re­
lated cases. Any anomaly such old cases and Irwin together create is 
not critical, but simply reflects a different judicial assumption about the 
comparative weight Congress would likely have attached to competing 
national interests. Moreover, the earlier cases do not produce “un­
workable” law, see, e. g., United States v. International Business Ma­
chines Corp., 517 U. S. 843, 856. Stare decisis in respect to statutory 
interpretation also has “special force.” Congress, which “remains free 
to alter what [the Court has] done,” Patterson v. McLean Credit Union, 
491 U. S. 164, 172–173, has long acquiesced in the interpretation given 
here. Finally, even if the Government cannot show detrimental reli­
ance on the earlier cases, reexamination of well-settled precedent could 
nevertheless prove harmful. Overturning a decision on the belief that 
it is no longer “right” would inevitably reflect a willingness to re­
consider others, and such willingness could itself threaten to substitute 
disruption, confusion, and uncertainty for necessary legal stability. 
Pp. 138–139. 

457 F. 3d 1345, affirmed. 

Breyer, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Scalia, Kennedy, Souter, Thomas, and Alito, JJ., joined. Ste­

vens, J., filed a dissenting opinion, in which Ginsburg, J., joined, post, 
p. 140. Ginsburg, J., filed a dissenting opinion, post, p. 144. 

Jeffrey K. Haynes argued the cause for petitioner. With 
him on the briefs were Keith C. Jablonski and Gregory C. 
Sisk. 

Malcolm L. Stewart argued the cause for the United 
States. With him on the brief were Solicitor General 
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Clement, Acting Assistant Attorney General Tenpas, Dep­
uty Solicitor General Kneedler, and Aaron P. Avila.* 

Justice Breyer delivered the opinion of the Court. 

The question presented is whether a court must raise on 
its own the timeliness of a lawsuit filed in the Court of Fed­
eral Claims, despite the Government’s waiver of the issue. 
We hold that the special statute of limitations governing 
the Court of Federal Claims requires that sua sponte 
consideration. 

I 

Petitioner John R. Sand & Gravel Company filed an action 
in the Court of Federal Claims in May 2002. The complaint 
explained that petitioner held a 50-year mining lease on cer­
tain land. And it asserted that various Environmental Pro­
tection Agency activities on that land (involving, e. g., the 
building and moving of various fences) amounted to an un­
constitutional taking of its leasehold rights. 

The Government initially asserted that petitioner’s several 
claims were all untimely in light of the statute providing that 
“[e]very claim of which the United States Court of Federal 
Claims has jurisdiction shall be barred unless the petition 
thereon is filed within six years after such claim first ac­
crues.” 28 U. S. C. § 2501. Later, however, the Govern­
ment effectively conceded that certain claims were timely. 
See App. 37a–39a (Government’s pretrial brief). The Gov­
ernment subsequently won on the merits. See 62 Fed. Cl. 
556, 589 (2004). 

*Briefs of amici curiae urging reversal were filed for the National Asso­
ciation of Home Builders by Duane J. Desiderio and Thomas J. Ward; 
and for the Pacific Legal Foundation by Diana M. Kirchheim and James 
S. Burling. 

Thomas C. Goldstein, Patricia A. Millett, Robert Huffman, and Steven 
C. Nadeau filed a brief for the Metamora Group as amicus curiae urging 
affirmance. 
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Petitioner appealed the adverse judgment to the Court of 
Appeals for the Federal Circuit. See 457 F. 3d 1345, 1346 
(2006). The Government’s brief said nothing about the stat­
ute of limitations, but an amicus brief called the issue to the 
court’s attention. See id., at 1352. The court considered 
itself obliged to address the limitations issue, and it held that 
the action was untimely. Id., at 1353–1360. We subse­
quently agreed to consider whether the Court of Appeals 
was right to ignore the Government’s waiver and to decide 
the timeliness question. 550 U. S. 968 (2007). 

II 

Most statutes of limitations seek primarily to protect de­
fendants against stale or unduly delayed claims. See, e. g., 
United States v. Kubrick, 444 U. S. 111, 117 (1979). Thus, 
the law typically treats a limitations defense as an affirma­
tive defense that the defendant must raise at the pleadings 
stage and that is subject to rules of forfeiture and waiver. 
See Fed. Rules Civ. Proc. 8(c)(1), 12(b), 15(a); Day v. McDon­
ough, 547 U. S. 198, 202 (2006); Zipes v. Trans World Air­
lines, Inc., 455 U. S. 385, 393 (1982). Such statutes also typi­
cally permit courts to toll the limitations period in light of 
special equitable considerations. See, e. g., Rotella v. Wood, 
528 U. S. 549, 560–561 (2000); Zipes, supra, at 393; see also 
Cada v. Baxter Healthcare Corp., 920 F. 2d 446, 450–453 
(CA7 1990). 

Some statutes of limitations, however, seek not so much to 
protect a defendant’s case-specific interest in timeliness as to 
achieve a broader system-related goal, such as facilitating 
the administration of claims, see, e. g., United States v. 
Brockamp, 519 U. S. 347, 352–353 (1997), limiting the scope 
of a governmental waiver of sovereign immunity, see, e. g., 
United States v. Dalm, 494 U. S. 596, 609–610 (1990), or pro­
moting judicial efficiency, see, e. g., Bowles v. Russell, 551 
U. S. 205, 210–213 (2007). The Court has often read the 
time limits of these statutes as more absolute, say, as requir­
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ing a court to decide a timeliness question despite a waiver, 
or as forbidding a court to consider whether certain equita­
ble considerations warrant extending a limitations period. 
See, e. g., id., at 212–213; see also Arbaugh v. Y  & H Corp.,  
546 U. S. 500, 514 (2006). As convenient shorthand, the 
Court has sometimes referred to the time limits in such stat­
utes as “jurisdictional.” See, e. g., Bowles, supra, at 210. 

This Court has long interpreted the court of claims limita­
tions statute as setting forth this second, more absolute, kind 
of limitations period. 

A 

In Kendall v. United States, 107 U. S. 123 (1883), the Court 
applied a predecessor of the current 6-year bar to a claim 
that had first accrued in 1865 but that the plaintiff did not 
bring until 1872. Id., at 124; see also Act of Mar. 3, 1863, 
§ 10, 12 Stat. 767 (Rev. Stat. § 1069). The plaintiff, a former 
Confederate States employee, had asked for equitable tolling 
on the ground that he had not been able to bring the suit 
until Congress, in 1868, lifted a previously imposed legal dis­
ability. See 107 U. S., at 124–125. But the Court denied 
the request. Id., at 125–126. It did so not because it 
thought the equities ran against the plaintiff, but because the 
statute (with certain listed exceptions) did not permit tolling. 
Justice Harlan, writing for the Court, said the statute was 
“jurisdiction[al],” that it was not susceptible to judicial “en­
graft[ing]” of unlisted disabilities such as “sickness, surprise, 
or inevitable accident,” and that “it [was] the duty of the 
court to raise the [timeliness] question whether it [was] 
done by plea or not.” Ibid. (emphasis added). 

Four years later, in Finn v. United States, 123 U. S. 227 
(1887), the Court found untimely a claim that had originally 
been filed with a Government agency, but which that agency 
had then voluntarily referred by statute to the Court of 
Claims. Id., at 229–230 (citing Act of June 25, 1868, § 7, 15 
Stat. 76); see also Rev. Stat. §§ 1063–1065. That Govern­
ment reference, it might have been argued, amounted to a 
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waiver by the Government of any limitations-based defense. 
Cf. United States v. Lippitt, 100 U. S. 663, 669 (1880) (reserv­
ing the question of the time bar’s application in such circum­
stances). The Court nonetheless held that the long (over 
10-year) delay between the time the claim accrued and the 
plaintiff ’s filing of the claim before the agency made the suit 
untimely. Finn, 123 U. S., at 232. And as to any argument 
of Government waiver or abandonment of the time-bar de­
fense, Justice Harlan, again writing for the Court, said that 
the ordinary legal principle that “limitation . . . is a defence 
[that a defendant] must plead . . . has no application to suits 
in the Court of Claims against the United States.” Id., at 
232–233 (emphasis added). 

Over the years, the Court has reiterated in various con­
texts this or similar views about the more absolute nature 
of the court of claims limitations statute. See Soriano v. 
United States, 352 U. S. 270, 273–274 (1957); United States v. 
Greathouse, 166 U. S. 601, 602 (1897); United States v. New 
York, 160 U. S. 598, 616–619 (1896); De Arnaud v. United 
States, 151 U. S. 483, 495–496 (1894). 

B 

The statute’s language has changed slightly since Kendall 
was decided in 1883, but we do not see how any changes in 
language make a difference here. The only arguably perti­
nent linguistic change took place during the 1948 recodifica­
tion of Title 28. See § 2501, 62 Stat. 976. Prior to 1948, the 
statute said that “[e]very claim . . . cognizable by the Court 
of Claims, shall be forever barred” unless filed within six 
years of the time it first accrues. Rev. Stat. § 1069 (empha­
sis added); see also Act of Mar. 3, 1911, § 156, 36 Stat. 1139 
(reenacting the statute without any significant changes). 
Now, it says that “[e]very claim of which” the Court of Fed­
eral Claims “has jurisdiction shall be barred” unless filed 
within six years of the time it first accrues. 28 U. S. C. 
§ 2501 (emphasis added). 
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This Court does not “presume” that the 1948 revision 
“worked a change in the underlying substantive law ‘unless 
an intent to make such a change is clearly expressed.’ ” 
Keene Corp. v. United States, 508 U. S. 200, 209 (1993) (quot­
ing Fourco Glass Co. v. Transmirra Products Corp., 353 
U. S. 222, 227 (1957); alterations omitted); see also H. R. Rep. 
No. 308, 80th Cong., 1st Sess., 1–8 (1947) (hereinafter 
Rep. No. 308) (revision sought to codify, not substantively 
modify, existing law); Barron, The Judicial Code: 1948 Revi­
sion, 8 F. R. D. 439 (1948) (same). We can find no such ex­
pression of intent here. The two linguistic forms (“cogniza­
ble by”; “has jurisdiction”) mean about the same thing. See 
Black’s Law Dictionary 991 (4th ed. 1951) (defining “jurisdic­
tion” as “the authority by which courts and judicial officers 
take cognizance of and decide cases” (emphasis added)); see 
also Black’s Law Dictionary 1038 (3d ed. 1933) (similarly 
using the term “cognizance” to define “jurisdiction”). Nor 
have we found any suggestion in the Reviser’s Notes or any­
where else that Congress intended to change the prior mean­
ing. See Rep. No. 308, at A192 (Reviser’s Note); Barron, 
supra, at 446 (Reviser’s Notes specify where change was in­
tended). Thus, it is not surprising that nearly a decade 
after the revision, the Court, citing Kendall, again repeated 
that the statute’s limitations period was “jurisdiction[al]” 
and not susceptible to equitable tolling. See Soriano, 
supra, at 273–274, 277. 

III 

In consequence, petitioner can succeed only by convincing 
us that this Court has overturned, or that it should now 
overturn, its earlier precedent. 

A 

We cannot agree with petitioner that the Court already 
has overturned the earlier precedent. It is true, as peti­
tioner points out, that in Irwin v. Department of Veterans 
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Affairs, 498 U. S. 89 (1990), we adopted “a more general rule” 
to replace our prior ad hoc approach for determining 
whether a Government-related statute of limitations is sub­
ject to equitable tolling—namely, “that the same rebuttable 
presumption of equitable tolling applicable to suits against 
private defendants should also apply to suits against the 
United States.” Id., at 95–96. It is also true that Irwin, 
using that presumption, found equitable tolling applicable to 
a statute of limitations governing employment discrimina­
tion claims against the Government. See id., at 96; see also 
42 U. S. C. § 2000e–16(c) (1988 ed.). And the Court noted 
that this civil rights statute was linguistically similar to the 
court of claims statute at issue here. See Irwin, supra, at 
94–95. 

But these few swallows cannot make petitioner’s summer. 
That is because Irwin dealt with a different limitations stat­
ute. That statute, while similar to the present statute in 
language, is unlike the present statute in the key respect 
that the Court had not previously provided a definitive inter­
pretation. Moreover, the Court, while mentioning a case 
that reflects the particular interpretive history of the court 
of claims statute, namely, Soriano, supra, says nothing at all 
about overturning that or any other case in that line. See 
498 U. S., at 94–95. Courts do not normally overturn a long 
line of earlier cases without mentioning the matter. Indeed, 
Irwin recognized that it was announcing a general prospec­
tive rule, see id., at 95, which does not imply revisiting 
past precedents. 

Finally, Irwin adopted a “rebuttable presumption” of equi­
table tolling. Ibid. (emphasis added). That presumption 
seeks to produce a set of statutory interpretations that will 
more accurately reflect Congress’ likely meaning in the mine 
run of instances where it enacted a Government-related stat­
ute of limitations. But the word “rebuttable” means that 
the presumption is not conclusive. Specific statutory lan­
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guage, for example, could rebut the presumption by demon­
strating Congress’ intent to the contrary. And if so, a defin­
itive earlier interpretation of the statute, finding a similar 
congressional intent, should offer a similarly sufficient 
rebuttal. 

Petitioner adds that in Franconia Associates v. United 
States, 536 U. S. 129 (2002), we explicitly considered the 
court of claims limitations statute, we described the statute 
as “unexceptional,” and we cited Irwin for the proposition 
“that limitations principles should generally apply to the 
Government in the same way that they apply to private par­
ties.” 536 U. S., at 145 (internal quotation marks omitted). 
But we did all of this in the context of rejecting an argument 
by the Government that the court of claims statute embodies 
a special, earlier-than-normal, rule as to when a claim first 
accrues. Id., at 144–145. The quoted language thus refers 
only to the statute’s claims-accrual rule and adds little or 
nothing to petitioner’s contention that Irwin overruled our 
earlier cases—a contention that we have just rejected. 

B 

Petitioner’s argument must therefore come down to an in­
vitation now to reject or to overturn Kendall, Finn, Sori­
ano, and related cases. In support, petitioner can claim that 
Irwin and Franconia represent a turn in the course of the 
law and can argue essentially as follows: The law now re­
quires courts, when they interpret statutes setting forth lim­
itations periods in respect to actions against the Govern­
ment, to place greater weight upon the equitable importance 
of treating the Government like other litigants and less 
weight upon the special governmental interest in protecting 
public funds. Cf. Irwin, supra, at 95–96. The older inter­
pretations treated these interests differently. Those older 
cases have consequently become anomalous. The Govern­
ment is unlikely to have relied significantly upon those ear­
lier cases. Hence the Court should now overrule them. 
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Basic principles of stare decisis, however, require us to re­
ject this argument. Any anomaly the old cases and Irwin 
together create is not critical; at most, it reflects a different 
judicial assumption about the comparative weight Congress 
would likely have attached to competing legitimate interests. 
Moreover, the earlier cases lead, at worst, to different inter­
pretations of different, but similarly worded, statutes; they 
do not produce “unworkable” law. See United States v. In­
ternational Business Machines Corp., 517 U. S. 843, 856 
(1996) (internal quotation marks omitted); California v. 
FERC, 495 U. S. 490, 499 (1990). Further, stare decisis in 
respect to statutory interpretation has “special force,” for 
“Congress remains free to alter what we have done.” Pat­
terson v. McLean Credit Union, 491 U. S. 164, 172–173 
(1989); see also Watson v. United States, ante, at 82–83. Ad­
ditionally, Congress has long acquiesced in the interpretation 
we have given. See ibid.; Shepard v. United States, 544 
U. S. 13, 23 (2005). 

Finally, even if the Government cannot show detrimental 
reliance on our earlier cases, our reexamination of well­
settled precedent could nevertheless prove harmful. Justice 
Brandeis once observed that “in most matters it is more im­
portant that the applicable rule of law be settled than that 
it be settled right.” Burnet v. Coronado Oil & Gas Co., 
285 U. S. 393, 406 (1932) (dissenting opinion). To overturn 
a decision settling one such matter simply because we 
might believe that decision is no longer “right” would inevi­
tably reflect a willingness to reconsider others. And that 
willingness could itself threaten to substitute disruption, 
confusion, and uncertainty for necessary legal stability. We 
have not found here any factors that might overcome these 
considerations. 

IV 

The judgment of the Court of Appeals is affirmed. 

It is so ordered. 



552US1 Unit: $U10 [01-11-12 21:37:46] PAGES PGT: OPIN

140 JOHN R. SAND & GRAVEL CO. v. UNITED STATES 

Stevens, J., dissenting 

Justice Stevens, with whom Justice Ginsburg joins, 
dissenting. 

Statutes of limitations generally fall into two broad cate­
gories: affirmative defenses that can be waived and so-called 
“jurisdictional” statutes that are not subject to waiver or 
equitable tolling. For much of our history, statutes of limi­
tations in suits against the Government were customarily 
placed in the latter category on the theory that conditions 
attached to a waiver of sovereign immunity “must be strictly 
observed and exceptions thereto are not to be implied.” 
Soriano v. United States, 352 U. S. 270, 276 (1957); see also 
Finn v. United States, 123 U. S. 227, 232–233 (1887); Kendall 
v. United States, 107 U. S. 123, 125–126 (1883). But that rule 
was ignored—and thus presumably abandoned—in Honda v. 
Clark, 386 U. S. 484 (1967),1 and Bowen v. City of New York, 
476 U. S. 467 (1986).2 

In Irwin v. Department of Veterans Affairs, 498 U. S. 89, 
95–96 (1990), we followed the lead of Bowen (and, by exten­
sion, Honda), and explicitly replaced the Soriano rule with 
a rebuttable presumption that equitable tolling rules “appli­
cable to suits against private defendants should also apply to 
suits against the United States.” 3 We acknowledged that 

1 In Honda, we concluded, as to petitioners’ attempts to recover assets 
that had been seized upon the outbreak of hostilities with Japan, that it 
was “consistent with the overall congressional purpose to apply a tradi­
tional equitable tolling principle, aptly suited to the particular facts of this 
case and nowhere eschewed by Congress.” 386 U. S., at 501. 

2 In Bowen, we permitted equitable tolling of the 60-day requirement 
for challenging the denial of disability benefits under the Social Security 
Act. We cautioned that “we must be careful not to assume the authority 
to narrow the waiver that Congress intended, or construe the waiver un­
duly restrictively.” 476 U. S., at 479 (citation and internal quotation 
marks omitted). 

3 During the Irwin oral arguments, several Members of the Court re­
marked on the need to choose between the Soriano line of cases and the 
approach taken in cases like Bowen. See Tr. of Oral Arg., O. T. 1990, 
No. 89–5867, pp. 25–26 (“Question: ‘[W]hat do you make of our cases which 
seem to go really in different directions. The Bowen case, which was 
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“our previous cases dealing with the effect of time limits in 
suits against the Government [had] not been entirely consist­
ent,” 498 U. S., at 94, and we determined that “a continuing 
effort on our part to decide each case on an ad hoc basis . . . 
would have the disadvantage of continuing unpredictability 
without the corresponding advantage of greater fidelity to 
the intent of Congress,” id., at 95. We therefore crafted a 
background rule that reflected “a realistic assessment of leg­
islative intent,” and also provided “a practically useful prin­
ciple of interpretation.” Ibid. 

Our decision in Irwin did more than merely “mentio[n]” 
Soriano, ante, at 137; rather, we expressly declined to follow 
that case. We noted that the limitations language at issue 
in Irwin closely resembled the text we had confronted in 
Soriano; although we conceded that “[a]n argument [could] 
undoubtedly be made” that the statutes were distinguish­
able, we were “not persuaded that the difference between 
them [was] enough to manifest a different congressional in­
tent with respect to the availability of equitable tolling,” 498 
U. S., at 95. Having found the two statutes functionally in­
distinguishable, we nevertheless declined the Government’s 
invitation to follow Soriano, and we did not so much as cite 
Kendall or Finn. Instead, we adopted “a more general rule 
to govern the applicability of equitable tolling in suits 
against the Government,” 498 U. S., at 95, and we applied 
the new presumption in favor of equitable tolling to the case 
before us.4 Nothing in the framing of our decision to adopt 

unanimous and contains language in it that says statutory time limits are 
traditionally subject to equitable tolling, and other cases like maybe 
Soriano . . .  which point in the other direction[?]’ ”); see also id., at 8 
(“Question: ‘ . . . I  think we sort  of  have to choose between Soriano and 
Bowen, don’t you think?’ ”). 

4 In the years since we decided Irwin, we have applied its rule in a 
number of statutory contexts. See, e. g., Scarborough v. Principi, 541 
U. S. 401, 420–423 (2004) (applying the rule of Irwin and finding that an 
application for fees under the Equal Access to Justice Act, 28 U. S. C. 
§ 2412(d)(1)(A), should be permitted to be amended out of time). Most 
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a “general rule” to govern the availability of equitable tolling 
in suits against the Government, ibid., suggested a carveout 
for statutes we had already held ineligible for equitable toll­
ing, pursuant to the approach that we had previously aban­
doned in Honda and Bowen, and definitively rejected in 
Irwin. 

Indeed, in his separate opinion in Irwin, Justice White 
noted that the decision was not only inconsistent with our 
prior cases but also that it “directly overrule[d]” Soriano. 
498 U. S., at 98 (opinion concurring in part and concurring 
in judgment). Neither the Court’s opinion nor my separate 
opinion disagreed with that characterization of our holding. 
The attempt of the Court today, therefore, to cast petition­
er’s argument as an entreaty to overrule Soriano, as well as 
Kendall and Finn—and its response that “[b]asic principles 
of stare decisis . . . require us to reject this argument,” ante, 
at 139—has a hollow ring. If the doctrine of stare decisis 
supplied a clear answer to the question posed by this case— 
or if the Government could plausibly argue that it had relied 
on Soriano after our decision in Irwin—I would join the 
Court’s judgment, despite its unwisdom.5 But I do not 

significantly, in Franconia Associates v. United States, 536 U. S. 129, 145 
(2002), we affirmed, in the context of 28 U. S. C. § 2501, the rule that “limi­
tations principles should generally apply to the Government ‘in the same 
way that’ they apply to private parties” (citing Irwin, 498 U. S., at 95). 
Although the Government is correct that the question presented by Fran­
conia was when a claim accrued under § 2501, our reliance on Irwin under­
mines the majority’s suggestion that Irwin has no bearing on statutes that 
have previously been the subject of judicial construction. 

5 The majority points out quite rightly, ante, at 139, that the doctrine of 
stare decisis has “ ‘special force’ ” in statutory cases. See Patterson v. 
McLean Credit Union, 491 U. S. 164, 172–173 (1989). But the doctrine 
should not prevent us from acknowledging when we have already over­
ruled a prior case, even if we failed to say so explicitly at the time. In 
Rasul v. Bush, 542 U. S. 466 (2004), for example, we explained that in 
Braden v. 30th Judicial Circuit Court of Ky., 410 U. S. 484 (1973), we had 
overruled so much of Ahrens v. Clark, 335 U. S. 188 (1948), as found that 
the habeas petitioners’ presence within the territorial reach of the district 
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agree with the majority’s reading of our cases. It seems to 
me quite plain that Soriano is no longer good law, and if 
there is in fact ambiguity in our cases, it ought to be resolved 
in favor of clarifying the law, rather than preserving an 
anachronism whose doctrinal underpinnings were discarded 
years ago.6 

With respect to provisions as common as time limitations, 
Congress, in enacting statutes, and judges, in applying them, 
ought to be able to rely upon a background rule of consider­
able clarity. Irwin announced such a rule, and I would 
apply that rule to the case before us.7 Because today’s deci­
sion threatens to revive the confusion of our pre-Irwin juris­
prudence, I respectfully dissent. 

court was a jurisdictional prerequisite. Braden held, contrary to Ahrens, 
that a prisoner’s presence within the district court’s territorial reach was 
not an “inflexible jurisdictional rule,” 410 U. S., at 500. Braden nowhere 
stated that it was overruling Ahrens, although Justice Rehnquist began 
his dissent by noting: “Today the Court overrules Ahrens v. Clark.” 410 
U. S., at 502. Thirty years later we acknowledged in Rasul what was by 
then clear: Ahrens was no longer good law. 542 U. S., at 478–479, and n. 9. 

Moreover, the logic of the “special force” of stare decisis in the statutory 
context is that “Congress remains free to alter what we have done,” Pat­
terson, 491 U. S., at 172–173. But the amendment of an obscure statutory 
provision is not a high priority for a busy Congress, and we should remain 
mindful that enactment of legislation is by no means a cost-free enterprise. 

6 See Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 469 (1897) (“It 
is revolting to have no better reason for a rule of law than that so it was 
laid down in the time of Henry IV. It is still more revolting if the grounds 
upon which it was laid down have vanished long since, and the rule simply 
persists from blind imitation of the past”). 

7 The majority does gesture toward an application of Irwin, contending 
that even if Irwin’s rule is apposite, the presumption of congressional in­
tent to allow equitable tolling is rebutted by this Court’s “definitive earlier 
interpretation” of § 2501, ante, at 138. But the majority’s application of 
the Irwin rule is implausible, since Irwin itself compared the language of 
§ 2501 with the limitations language of Title VII of the Civil Rights Act 
of 1964, and found that the comparison did not reveal “a different congres­
sional intent with respect to the availability of equitable tolling,” 498 
U. S., at 95. 
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Justice Ginsburg, dissenting. 

I agree that adhering to Kendall, Finn, and Soriano is 
irreconcilable with the reasoning and result in Irwin, and 
therefore join Justice Stevens’ dissent. I write sepa­
rately to explain why I would regard this case as an appro­
priate occasion to revisit those precedents even if we had not 
already “directly overrule[d]” them. Cf. Irwin v. Depart­
ment of Veterans Affairs, 498 U. S. 89, 98 (1990) (White, J., 
concurring in part and concurring in judgment). 

Stare decisis is an important, but not an inflexible, doc­
trine in our law. See Burnet v. Coronado Oil & Gas Co., 
285 U. S. 393, 405 (1932) (Brandeis, J., dissenting) (“Stare de­
cisis is not . . . a universal, inexorable command.”). The 
policies underlying the doctrine—stability and predictabil­
ity—are at their strongest when the Court is asked to change 
its mind, though nothing else of significance has changed. 
See Powell, Stare Decisis and Judicial Restraint, 47 Wash. & 
Lee L. Rev. 281, 286–287 (1990). As to the matter before 
us, our perception of the office of a time limit on suits against 
the Government has changed significantly since the decisions 
relied upon by the Court. We have recognized that “the 
same rebuttable presumption of equitable tolling applicable 
to suits against private defendants should also apply to suits 
against the United States,” Irwin, 498 U. S., at 95–96, and 
that “limitations principles should generally apply to the 
Government in the same way that they apply to private par­
ties,” Franconia Associates v. United States, 536 U. S. 129, 
145 (2002) (internal quotation marks omitted). See also 
Scarborough v. Principi, 541 U. S. 401, 420–422 (2004). It 
damages the coherence of the law if we cling to outworn 
precedent at odds with later, more enlightened decisions. 

I surely do not suggest that overruling is routinely in 
order whenever a majority disagrees with a past decision, 
and I acknowledge that “[c]onsiderations of stare decisis 
have special force in the area of statutory interpretation,” 
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Patterson v. McLean Credit Union, 491 U. S. 164, 172 (1989). 
But concerns we have previously found sufficiently weighty 
to justify revisiting a statutory precedent counsel strongly in 
favor of doing so here. First, overruling Kendall v. United 
States, 107 U. S. 123 (1883), Finn v. United States, 123 U. S. 
227 (1887), and Soriano v. United States, 352 U. S. 270 (1957), 
would, as the Court concedes, see ante, at 138–139, “achieve 
a uniform interpretation of similar statutory language,” Ro­
driguez de Quijas v. Shearson/American Express, Inc., 490 
U. S. 477, 484 (1989). Second, we have recognized the pro­
priety of revisiting a decision when “intervening develop­
ment of the law” has “removed or weakened [its] conceptual 
underpinnings.” Patterson, 491 U. S., at 173. Irwin and 
Franconia—not to mention our recent efforts to apply the 
term “jurisdictional” with greater precision, see, e. g., 
Arbaugh v. Y & H  Corp.,  546 U. S. 500, 515–516 (2006)—have 
left no tenable basis for Kendall and its progeny. 

Third, it is altogether appropriate to overrule a precedent 
that has become “a positive detriment to coherence and con­
sistency in the law.” Patterson, 491 U. S., at 173. The in­
consistency between the Kendall line and Irwin is a source 
of both theoretical incoherence and practical confusion. For 
example, 28 U. S. C. § 2401(a) contains a time limit materially 
identical to the one in § 2501. Courts of Appeals have di­
vided on the question whether § 2401(a)’s limit is “jurisdic­
tional.” Compare Center for Biological Diversity v. Hamil­
ton, 453 F. 3d 1331, 1334 (CA11 2006) (per curiam), with 
Cedars-Sinai Medical Center v. Shalala, 125 F. 3d 765, 770 
(CA9 1997). See also Harris v. Federal Aviation Admin., 
353 F. 3d 1006, 1013, n. 7 (CADC 2004) (recognizing that 
Irwin may have undermined Circuit precedent holding that 
§ 2401(a) is “jurisdictional”). Today’s decision hardly assists 
lower courts endeavoring to answer this question. While 
holding that the language in § 2501 is “jurisdictional,” the 
Court also implies that Irwin governs the interpretation of 
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all statutes we have not yet construed—including, presum­
ably, the identically worded § 2401. See ante, at 137–138. 

Moreover, as the Court implicitly concedes, see ante, at 
139, the strongest reason to adhere to precedent provides no 
support for the Kendall-Finn-Soriano line. “Stare decisis 
has added force when the legislature, in the public sphere, 
and citizens, in the private realm, have acted in reliance on a 
previous decision, for in this instance overruling the decision 
would dislodge settled rights and expectations or require an 
extensive legislative response.” Hilton v. South Carolina 
Public Railways Comm’n, 502 U. S. 197, 202 (1991). The 
Government, however, makes no claim that either private 
citizens or Congress have relied upon the “jurisdictional” 
status of § 2501. There are thus strong reasons to aban­
don—and notably slim reasons to adhere to—the anachronis­
tic interpretation of § 2501 adopted in Kendall. 

Several times, in recent Terms, the Court has discarded 
statutory decisions rendered infirm by what a majority con­
sidered to be better informed opinion. See, e. g., Leegin 
Creative Leather Products, Inc. v. PSKS, Inc., 551 U. S. 877, 
907 (2007) (overruling Dr. Miles Medical Co. v. John D. 
Park & Sons Co., 220 U. S. 373 (1911)); Bowles v. Russell, 
551 U. S. 205, 214 (2007) (overruling Thompson v. INS, 375 
U. S. 384 (1964) (per curiam), and Harris Truck Lines, Inc. 
v. Cherry Meat Packers, Inc., 371 U. S. 215 (1962) (per cu­
riam)); Illinois Tool Works Inc. v. Independent Ink, Inc., 
547 U. S. 28, 42–43 (2006) (overruling, inter alia, Morton 
Salt Co. v. G. S. Suppiger Co., 314 U. S. 488 (1942)); Hohn v. 
United States, 524 U. S. 236, 253 (1998) (overruling House v. 
Mayo, 324 U. S. 42 (1945) (per curiam)). In light of these 
overrulings, the Court’s decision to adhere to Kendall, Finn, 
and Soriano—while offering nothing to justify their reason­
ing or results—is, to say the least, perplexing. After to­
day’s decision, one will need a crystal ball to predict when 
this Court will reject, and when it will cling to, its prior 
decisions interpreting legislative texts. 
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I would reverse the judgment rendered by the Federal 
Circuit majority. In accord with dissenting Judge Newman, 
I would hold that the Court of Appeals had no warrant to 
declare the petitioner’s action time barred. 
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STONERIDGE INVESTMENT PARTNERS, LLC v.
 
SCIENTIFIC-ATLANTA, INC., et al.
 

certiorari to the united states court of appeals for 
the eighth circuit 

No. 06–43. Argued October 9, 2007—Decided January 15, 2008 

Alleging losses after purchasing Charter Communications, Inc., common 
stock, petitioner filed suit against respondents and others under § 10(b) 
of the Securities Exchange Act of 1934 and Securities and Exchange 
Commission (SEC) Rule 10b–5. Acting as Charter’s customers and 
suppliers, respondents had agreed to arrangements that allowed Char­
ter to mislead its auditor and issue a misleading financial statement af­
fecting its stock price, but they had no role in preparing or disseminat­
ing the financial statement. Affirming the District Court’s dismissal of 
respondents, the Eighth Circuit ruled that the allegations did not show 
that respondents made misstatements relied upon by the public or vio­
lated a duty to disclose. The court observed that, at most, respondents 
had aided and abetted Charter’s misstatement, and noted that the pri­
vate cause of action this Court has found implied in § 10(b) and Rule 
10b–5, Superintendent of Ins. of N. Y. v. Bankers Life & Casualty Co., 
404 U. S. 6, 13, n. 9, does not extend to aiding and abetting a § 10(b) 
violation, see Central Bank of Denver, N. A. v. First Interstate Bank of 
Denver, N. A., 511 U. S. 164, 191. 

Held: The § 10(b) private right of action does not reach respondents be­
cause Charter investors did not rely upon respondents’ statements or 
representations. Pp. 156–167. 

(a) Although Central Bank prompted calls for creation of an express 
cause of action for aiding and abetting, Congress did not follow this 
course. Instead, in § 104 of the Private Securities Litigation Reform 
Act of 1995 (PSLRA), it directed the SEC to prosecute aiders and abet­
tors. Thus, the § 10(b) private right of action does not extend to aiders 
and abettors. Because the conduct of a secondary actor must therefore 
satisfy each of the elements or preconditions for § 10(b) liability, the 
plaintiff must prove, as here relevant, reliance upon a material misrepre­
sentation or omission by the defendant. Pp. 156–158. 

(b) The Court has found a rebuttable presumption of reliance in two 
circumstances. First, if there is an omission of a material fact by one 
with a duty to disclose, the investor to whom the duty was owed need 
not provide specific proof of reliance. Affiliated Ute Citizens of Utah 
v. United States, 406 U. S. 128, 153–154. Second, under the fraud-on­
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the-market doctrine, reliance is presumed when the statements at issue 
become public. Neither presumption applies here: Respondents had no 
duty to disclose; and their deceptive acts were not communicated to the 
investing public during the relevant times. Petitioner, as a result, can­
not show reliance upon any of respondents’ actions except in an indirect 
chain that is too remote for liability. P. 159. 

(c) Petitioner’s reference to so-called “scheme liability” does not, ab­
sent a public statement, answer the objection that petitioner did not in 
fact rely upon respondents’ deceptive conduct. Were the Court to 
adopt petitioner’s concept of reliance—i. e., that in an efficient market 
investors rely not only upon the public statements relating to a security 
but also upon the transactions those statements reflect—the implied 
cause of action would reach the whole marketplace in which the issuing 
company does business. There is no authority for this rule. Reliance 
is tied to causation, leading to the inquiry whether respondents’ decep­
tive acts were immediate or remote to the injury. Those acts, which 
were not disclosed to the investing public, are too remote to satisfy the 
reliance requirement. It was Charter, not respondents, that misled its 
auditor and filed fraudulent financial statements; nothing respondents 
did made it necessary or inevitable for Charter to record the transac­
tions as it did. The Court’s precedents counsel against petitioner’s at­
tempt to extend the § 10(b) private cause of action beyond the securities 
markets into the realm of ordinary business operations, which are gov­
erned, for the most part, by state law. See, e. g., Marine Bank v. 
Weaver, 455 U. S. 551, 556. The argument that there could be a reliance 
finding if this were a common-law fraud action is answered by the fact 
that § 10(b) does not incorporate common-law fraud into federal law, see, 
e. g., SEC v. Zandford, 535 U. S. 813, 820, and should not be interpreted 
to provide a private cause of action against the entire marketplace in 
which the issuing company operates, cf. Blue Chip Stamps v. Manor 
Drug Stores, 421 U. S. 723, 733, n. 5. Petitioner’s theory, moreover, 
would put an unsupportable interpretation on Congress’ specific re­
sponse to Central Bank in PSLRA § 104 by, in substance, reviving the 
implied cause of action against most aiders and abettors and thereby 
undermining Congress’ determination that this class of defendants 
should be pursued only by the SEC. The practical consequences of 
such an expansion provide a further reason to reject petitioner’s ap­
proach. The extensive discovery and the potential for uncertainty and 
disruption in a lawsuit could allow plaintiffs with weak claims to extort 
settlements from innocent companies. See, e. g., Blue Chip, supra, at 
740–741. It would also expose to such risks a new class of defendants— 
overseas firms with no other exposure to U. S. securities laws—thereby 
deterring them from doing business here, raising the cost of being a 
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publicly traded company under U. S. law, and shifting securities offer­
ings away from domestic capital markets. Pp. 159–164. 

(d) Upon full consideration, the history of the § 10(b) private right of 
action and the careful approach the Court has taken before proceeding 
without congressional direction provide further reasons to find no liabil­
ity here. The § 10(b) private cause of action is a judicial construct that 
Congress did not direct in the text of the relevant statutes. See, e. g., 
Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 501 U. S. 350, 
358–359. Separation of powers provides good reason for the now­
settled view that an implied cause of action exists only if the underlying 
statute can be interpreted to disclose the intent to create one, see, e. g., 
Alexander v. Sandoval, 532 U. S. 275, 286–287. The decision to extend 
the cause of action is thus for the Congress, not for this Court. This 
restraint is appropriate in light of the PSLRA, in which Congress rati­
fied the implied right of action after the Court moved away from a 
broad willingness to imply such private rights, see, e. g., Merrill Lynch, 
Pierce, Fenner & Smith, Inc. v. Curran, 456 U. S. 353, 381–382, and 
n. 66. It is appropriate for the Court to assume that when PSLRA 
§ 104 was enacted, Congress accepted the § 10(b) private right as then 
defined but chose to extend it no further. See, e. g., Alexander, supra, 
at 286–287. Pp. 164–166. 

443 F. 3d 987, affirmed and remanded. 

Kennedy, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Scalia, Thomas, and Alito, JJ., joined. Stevens, J., filed a 
dissenting opinion, in which Souter and Ginsburg, JJ., joined, post, 
p. 167. Breyer, J., took no part in the consideration or decision of the 
case. 

Stanley M. Grossman argued the cause for petitioner. 
With him on the briefs were Marc I. Gross and Joshua B. 
Silverman. 

Stephen M. Shapiro argued the cause for respondents. 
With him on the brief were Andrew J. Pincus, Timothy S. 
Bishop, John P. Schmitz, Charles Rothfeld, J. Brett Busby, 
Oscar N. Persons, Susan E. Hurd, Stephen M. Sacks, and 
John C. Massaro. 

Deputy Solicitor General Hungar argued the cause for 
the United States as amicus curiae urging affirmance. 
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With him on the brief were Solicitor General Clement and 
Kannon K. Shanmugam.* 

*Briefs of amici curiae urging reversal were filed for the State of Ar­
kansas et al. by Dustin McDaniel, Attorney General of Arkansas, and 
Stanley D. Bernstein, and by the Attorneys General for their respective 
States as follows: Stuart Rabner of New Jersey and Patrick C. Lynch of 
Rhode Island; for the State of Ohio et al. by Marc Dann, Attorney General 
of Ohio, Elise W. Porter, Acting Solicitor General, Christopher R. Geidner 
and Robert J. Krummen, Deputy Solicitors, Beth A. Finnerty, Randall W. 
Knutti, and Andrea L. Seidt, Assistant Attorneys General, by Greg Ab­
bott, Attorney General of Texas, and David C. Mattax, and by the Attor­
neys General for their respective jurisdictions as follows: Talis J. Colberg 
of Alaska, Terry Goddard of Arizona, Richard Blumenthal of Connecticut, 
Linda Singer of the District of Columbia, Mark J. Bennett of Hawaii, Lisa 
Madigan of Illinois, Thomas J. Miller of Iowa, Gregory D. Stumbo of 
Kentucky, G. Steven Rowe of Maine, Douglas F. Gansler of Maryland, 
Martha Coakley of Massachusetts, Michael A. Fox of Michigan, Lori 
Swanson of Minnesota, Jim Hood of Mississippi, Jeremiah W. (Jay) Nixon 
of Missouri, Mike McGrath of Montana, Catherine Cortez Masto of Ne­
vada, Kelly A. Ayotte of New Hampshire, Gary King of New Mexico, An­
drew Cuomo of New York, Wayne Stenehjem of North Dakota, W. A. Drew 
Edmondson of Oklahoma, Hardy Myers of Oregon, Roberto J. Sánchez-
Ramos of Puerto Rico, Henry McMaster of South Carolina, Robert E. 
Cooper, Jr., of Tennessee, Mark L. Shurtleff of Utah, William H. Sorrell 
of Vermont, Darrell V. McGraw, Jr., of West Virginia, and J. B. Van Hollen 
of Wisconsin; for AARP et al. by Deborah Zuckerman, Jonathan W. 
Cuneo, Robert J. Cynkar, Michael G. Lenett, and Matthew Wiener; for the 
American Association for Justice by Louis M. Bograd; for the California 
State Teachers’ Retirement System by Steven N. Williams and Joseph W. 
Cotchett; for Change to Win et al. by Patrick J. Szymanski; for Former 
SEC Commissioners by Arthur R. Miller and Meyer Eisenberg; for the 
Los Angeles County Employees Retirement Association et al. by Stuart 
M. Grant, David L. Muir, and Peter H. Mixon,  by Mr. Blumenthal, Attor­
ney General of Connecticut, and by Michael A. Cardozo; for the New York 
State Teachers’ Retirement System et al. by Max W. Berger; for the North 
American Securities Administrators Association, Inc., by Alfred E. T. 
Rusch; for the Honorable John Conyers, Jr., et al. by James Segel and 
Lawranne Stewart; and for James D. Cox et al. by Jill E. Fisch, pro se. 

Briefs of amici curiae urging affirmance were filed for the American 
Bankers Association et al. by H. Rodgin Cohen, David H. Braff, Robert J. 
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Justice Kennedy delivered the opinion of the Court. 

We consider the reach of the private right of action the 
Court has found implied in § 10(b) of the Securities Exchange 
Act of 1934, 48 Stat. 891, as amended, 15 U. S. C. § 78j(b), and 
SEC Rule 10b–5, 17 CFR § 240.10b–5 (2007). In this suit 
investors alleged losses after purchasing common stock. 
They sought to impose liability on entities who, acting both 
as customers and suppliers, agreed to arrangements that al­
lowed the investors’ company to mislead its auditor and issue 

Giuffra, Jr., Marc De Leeuw, Jeffrey T. Scott, and Steven J. Purcell; for 
the American Institute of Certified Public Accountants by Lawrence S. 
Robbins, Gary A. Orseck, Kathryn S. Zecca, and Richard I. Miller; for 
the American Insurance Association et al. by John E. McKeever; for the 
Attorneys’ Liability Assurance Society, Inc., by John K. Villa, Richard A. 
Olderman, and Mark D. Nozette; for the Business Roundtable by Seth 
P. Waxman, Louis R. Cohen, Stuart F. Delery, Robert B. McCaw, and 
Christopher J. Meade; for the Chamber of Commerce of the United States 
of America by Carter G. Phillips, Richard D. Bernstein, Daniel A. Mc-
Laughlin, Robert N. Hochman, Jacqueline G. Cooper, Robin S. Conrad, 
and Amar D. Sarwal; for the Defense Research Institute by Jerrold J. 
Ganzfried and Fiona A. Philip; for Former SEC Commissioners and Offi­
cials et al. by Mark A. Perry and Amanda M. Rose; for Merrill Lynch & 
Co., Inc., by Dick Thornburgh, Paul Gonson, and Glenn R. Reichardt; for 
the NASDAQ Stock Market, Inc., et al. by Kathleen M. Sullivan, Daniel 
H. Bromberg, and Elizabeth B. Wydra; for the National Association of 
Manufacturers by George M. Newcombe, Michael J. Chepiga, Jan S. 
Amundson, and Quentin Riegel; for the Organization for International 
Investment et al. by Stuart J. Baskin and Herbert S. Washer; for the 
Securities Industry and Financial Markets Association et al. by Walter 
Dellinger, Jonathan Rosenberg, William J. Sushon, B. Andrew Bednark, 
and Kevin M. Carroll; for the Washington Legal Foundation by Kenneth 
W. Starr, Robert R. Gasaway, Ashley C. Parrish, Daniel J. Popeo, and 
Richard A. Samp; and for Richard I. Beattie et al. by Richard W. Clary. 

Briefs of amici curiae were filed for the Council of Institutional Inves­
tors by Mark C. Hansen and Priya R. Aiyar; for Regents of the Univer­
sity of California by William S. Lerach, Patrick J. Coughlin, Byron S. 
Georgiou, Eric Alan Isaacson, and Joseph D. Daley; and for Charles W. 
Adams et al. by Mr. Adams and William von Glahn, both pro se. 
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a misleading financial statement affecting the stock price. 
We conclude the implied right of action does not reach the 
customer/supplier companies because the investors did not 
rely upon their statements or representations. We affirm 
the judgment of the Court of Appeals. 

I 

This class-action suit by investors was filed against Char­
ter Communications, Inc., in the United States District 
Court for the Eastern District of Missouri. Stoneridge In­
vestment Partners, LLC, a limited liability company orga­
nized under the laws of Delaware, was the lead plaintiff and 
is petitioner here. 

Charter issued the financial statements and the securities 
in question. It was a named defendant along with some of 
its executives and Arthur Andersen LLP, Charter’s inde­
pendent auditor during the period in question. We are con­
cerned, though, with two other defendants, respondents 
here. Respondents are Scientific-Atlanta, Inc., and Mo­
torola, Inc. They were suppliers, and later customers, of 
Charter. 

For purposes of this proceeding, we take these facts, al­
leged by petitioner, to be true. Charter, a cable operator, 
engaged in a variety of fraudulent practices so its quarterly 
reports would meet Wall Street expectations for cable sub­
scriber growth and operating cashflow. The fraud included 
misclassification of its customer base; delayed reporting of 
terminated customers; improper capitalization of costs that 
should have been shown as expenses; and manipulation of 
the company’s billing cutoff dates to inflate reported reve­
nues. In late 2000, Charter executives realized that, despite 
these efforts, the company would miss projected operating 
cashflow numbers by $15 to $20 million. To help meet the 
shortfall, Charter decided to alter its existing arrangements 
with respondents, Scientific-Atlanta and Motorola. Peti­
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tioner’s theory as to whether Arthur Andersen was alto­
gether misled or, on the other hand, knew the structure of 
the contract arrangements and was complicit to some degree, 
is not clear at this stage of the case. The point, however, is 
neither controlling nor significant for our present disposition, 
and in our decision we assume it was misled. 

Respondents supplied Charter with the digital cable con­
verter (set-top) boxes that Charter furnished to its custom­
ers. Charter arranged to overpay respondents $20 for each 
set-top box it purchased until the end of the year, with the 
understanding that respondents would return the overpay­
ment by purchasing advertising from Charter. The transac­
tions, it is alleged, had no economic substance; but, because 
Charter would then record the advertising purchases as rev­
enue and capitalize its purchase of the set top boxes, in viola­
tion of generally accepted accounting principles, the transac­
tions would enable Charter to fool its auditor into approving 
a financial statement showing it met projected revenue and 
operating cashflow numbers. Respondents agreed to the 
arrangement. 

So that Arthur Andersen would not discover the link be­
tween Charter’s increased payments for the boxes and the 
advertising purchases, the companies drafted documents to 
make it appear the transactions were unrelated and con­
ducted in the ordinary course of business. Following a re­
quest from Charter, Scientific-Atlanta sent documents to 
Charter stating—falsely—that it had increased production 
costs. It raised the price for set-top boxes for the rest of 
2000 by $20 per box. As for Motorola, in a written contract 
Charter agreed to purchase from Motorola a specific number 
of set-top boxes and pay liquidated damages of $20 for each 
unit it did not take. The contract was made with the expec­
tation Charter would fail to purchase all the units and pay 
Motorola the liquidated damages. 

To return the additional money from the set top box sales, 
Scientific-Atlanta and Motorola signed contracts with Char­
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ter to purchase advertising time for a price higher than fair 
value. The new set-top box agreements were backdated to 
make it appear that they were negotiated a month before the 
advertising agreements. The backdating was important to 
convey the impression that the negotiations were unconnec­
ted, a point Arthur Andersen considered necessary for sepa­
rate treatment of the transactions. Charter recorded the 
advertising payments to inflate revenue and operating cash­
flow by approximately $17 million. The inflated number was 
shown on financial statements filed with the Securities and 
Exchange Commission (SEC) and reported to the public. 

Respondents had no role in preparing or disseminating 
Charter’s financial statements. And their own financial 
statements booked the transactions as a wash, under gener­
ally accepted accounting principles. It is alleged respond­
ents knew or were in reckless disregard of Charter’s inten­
tion to use the transactions to inflate its revenues and knew 
the resulting financial statements issued by Charter would 
be relied upon by research analysts and investors. 

Petitioner filed a securities fraud class action on behalf of 
purchasers of Charter stock alleging that, by participating 
in the transactions, respondents violated § 10(b) of the Secu­
rities Exchange Act of 1934 and SEC Rule 10b–5. 

The District Court granted respondents’ motion to dismiss 
for failure to state a claim on which relief can be granted. 
The United States Court of Appeals for the Eighth Circuit 
affirmed. In re Charter Communications, Inc., Securities 
Litigation, 443 F. 3d 987 (2006). In its view the allegations 
did not show that respondents made misstatements relied 
upon by the public or that they violated a duty to disclose; 
and on this premise it found no violation of § 10(b) by re­
spondents. Id., at 992. At most, the court observed, re­
spondents had aided and abetted Charter’s misstatement of 
its financial results; but, it noted, there is no private right of 
action for aiding and abetting a § 10(b) violation. See Cen­
tral Bank of Denver, N. A. v. First Interstate Bank of Den­
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ver, N. A., 511 U. S. 164, 191 (1994). The court also affirmed 
the District Court’s denial of petitioner’s motion to amend 
the complaint, as the revised pleading would not change the 
court’s conclusion on the merits. 443 F. 3d, at 993. 

Decisions of the Courts of Appeals are in conflict respect­
ing when, if ever, an injured investor may rely upon § 10(b) 
to recover from a party that neither makes a public misstate­
ment nor violates a duty to disclose but does participate in 
a scheme to violate § 10(b). Compare Simpson v. AOL Time 
Warner Inc., 452 F. 3d 1040 (CA9 2006), with Regents of 
Univ. of Cal.  v. Credit Suisse First Boston (USA), Inc., 482 
F. 3d 372 (CA5 2007). We granted certiorari. 549 U. S. 
1304 (2007). 

II 

Section 10(b) of the Securities Exchange Act makes it 

“unlawful for any person, directly or indirectly, by the 
use of any means or instrumentality of interstate com­
merce or of the mails, or of any facility of any national 
securities exchange 

. . . . . 
“[t]o use or employ, in connection with the purchase or 
sale of any security . . . any manipulative or deceptive 
device or contrivance in contravention of such rules and 
regulations as the Commission may prescribe as neces­
sary or appropriate in the public interest or for the pro­
tection of investors.” 15 U. S. C. § 78j. 

The SEC, pursuant to this section, promulgated Rule 10b–5, 
which makes it unlawful 

“(a) To employ any device, scheme, or artifice to 
defraud, 

“(b) To make any untrue statement of a material fact 
or to omit to state a material fact necessary in order to 
make the statements made, in the light of the circum­
stances under which they were made, not misleading, or 
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“(c) To engage in any act, practice, or course of busi­
ness which operates or would operate as a fraud or de­
ceit upon any person, 
“in connection with the purchase or sale of any secu­
rity.” 17 CFR § 240.10b–5. 

Rule 10b–5 encompasses only conduct already prohibited by 
§ 10(b). United States v. O’Hagan, 521 U. S. 642, 651 (1997). 
Though the text of the Securities Exchange Act does not 
provide for a private cause of action for § 10(b) violations, 
the Court has found a right of action implied in the words of 
the statute and its implementing regulation. Superintend­
ent of Ins. of N. Y.  v. Bankers Life & Casualty Co., 404 U. S. 
6, 13, n. 9 (1971). In a typical § 10(b) private action a plain­
tiff must prove (1) a material misrepresentation or omission 
by the defendant; (2) scienter; (3) a connection between the 
misrepresentation or omission and the purchase or sale of a 
security; (4) reliance upon the misrepresentation or omission; 
(5) economic loss; and (6) loss causation. See Dura Pharma­
ceuticals, Inc. v. Broudo, 544 U. S. 336, 341–342 (2005). 

In Central Bank, the Court determined that § 10(b) liabil­
ity did not extend to aiders and abettors. The Court found 
the scope of § 10(b) to be delimited by the text, which makes 
no mention of aiding and abetting liability. 511 U. S., at 177. 
The Court doubted the implied § 10(b) action should extend 
to aiders and abettors when none of the express causes of 
action in the securities Acts included that liability. Id., at 
180. It added the following: 

“Were we to allow the aiding and abetting action pro­
posed in this case, the defendant could be liable without 
any showing that the plaintiff relied upon the aider and 
abettor’s statements or actions. See also Chiarella [v. 
United States, 445 U. S. 222, 228 (1980)]. Allowing 
plaintiffs to circumvent the reliance requirement would 
disregard the careful limits on 10b–5 recovery mandated 
by our earlier cases.” Ibid. 
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The decision in Central Bank led to calls for Congress to 
create an express cause of action for aiding and abetting 
within the Securities Exchange Act. Then-SEC Chairman 
Arthur Levitt, testifying before the Senate Securities Sub­
committee, cited Central Bank and recommended that aid­
ing and abetting liability in private claims be established. 
S. Hearing No. 103–759, pp. 13–14 (1994). Congress did not 
follow this course. Instead, in § 104 of the Private Securities 
Litigation Reform Act of 1995 (PSLRA), 109 Stat. 757, it 
directed prosecution of aiders and abettors by the SEC. 15 
U. S. C. § 78t(e). 

The § 10(b) implied private right of action does not extend 
to aiders and abettors. The conduct of a secondary actor 
must satisfy each of the elements or preconditions for liabil­
ity; and we consider whether the allegations here are suffi­
cient to do so. 

III 

The Court of Appeals concluded petitioner had not alleged 
that respondents engaged in a deceptive act within the reach 
of the § 10(b) private right of action, noting that only mis­
statements, omissions by one who has a duty to disclose, and 
manipulative trading practices (where “manipulative” is a 
term of art, see, e. g., Santa Fe Industries, Inc. v. Green, 430 
U. S. 462, 476–477 (1977)) are deceptive within the meaning 
of the Rule. 443 F. 3d, at 992. If this conclusion were read 
to suggest there must be a specific oral or written statement 
before there could be liability under § 10(b) or Rule 10b–5, 
it would be erroneous. Conduct itself can be deceptive, as 
respondents concede. In this case, moreover, respondents’ 
course of conduct included both oral and written statements, 
such as the backdated contracts agreed to by Charter and 
respondents. 

A different interpretation of the holding from the Court of 
Appeals opinion is that the court was stating only that any 
deceptive statement or act respondents made was not action­
able because it did not have the requisite proximate relation 
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to the investors’ harm. That conclusion is consistent with 
our own determination that respondents’ acts or statements 
were not relied upon by the investors and that, as a result, 
liability cannot be imposed upon respondents. 

A 

Reliance by the plaintiff upon the defendant’s deceptive 
acts is an essential element of the § 10(b) private cause of 
action. It ensures that, for liability to arise, the “requisite 
causal connection between a defendant’s misrepresentation 
and a plaintiff ’s injury” exists as a predicate for liability. 
Basic Inc. v. Levinson, 485 U. S. 224, 243 (1988); see also 
Affiliated Ute Citizens of Utah v. United States, 406 U. S. 
128, 154 (1972) (requiring “causation in fact”). We have 
found a rebuttable presumption of reliance in two different 
circumstances. First, if there is an omission of a material 
fact by one with a duty to disclose, the investor to whom the 
duty was owed need not provide specific proof of reliance. 
Id., at 153–154. Second, under the fraud-on-the-market doc­
trine, reliance is presumed when the statements at issue be­
come public. The public information is reflected in the mar­
ket price of the security. Then it can be assumed that an 
investor who buys or sells stock at the market price relies 
upon the statement. Basic, supra, at 247. 

Neither presumption applies here. Respondents had no 
duty to disclose; and their deceptive acts were not communi­
cated to the public. No member of the investing public had 
knowledge, either actual or presumed, of respondents’ decep­
tive acts during the relevant times. Petitioner, as a result, 
cannot show reliance upon any of respondents’ actions except 
in an indirect chain that we find too remote for liability. 

B 

Invoking what some courts call “scheme liability,” see, 
e. g., In re Enron Corp. Securities, Derivative, & “ERISA” 
Litigation, 439 F. Supp. 2d 692, 723 (SD Tex. 2006), peti­
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tioner nonetheless seeks to impose liability on respondents 
even absent a public statement. In our view this approach 
does not answer the objection that petitioner did not in fact 
rely upon respondents’ own deceptive conduct. 

Liability is appropriate, petitioner contends, because re­
spondents engaged in conduct with the purpose and effect of 
creating a false appearance of material fact to further a 
scheme to misrepresent Charter’s revenue. The argument 
is that the financial statement Charter released to the public 
was a natural and expected consequence of respondents’ de­
ceptive acts; had respondents not assisted Charter, Charter’s 
auditor would not have been fooled, and the financial state­
ment would have been a more accurate reflection of Char­
ter’s financial condition. That causal link is sufficient, peti­
tioner argues, to apply Basic’s presumption of reliance to 
respondents’ acts. See, e. g., Simpson, 452 F. 3d, at 1051– 
1052; In re Parmalat Securities Litigation, 376 F. Supp. 2d 
472, 509 (SDNY 2005). 

In effect petitioner contends that in an efficient market 
investors rely not only upon the public statements relating 
to a security but also upon the transactions those statements 
reflect. Were this concept of reliance to be adopted, the im­
plied cause of action would reach the whole marketplace in 
which the issuing company does business; and there is no 
authority for this rule. 

As stated above, reliance is tied to causation, leading to 
the inquiry whether respondents’ acts were immediate or re­
mote to the injury. In considering petitioner’s arguments, 
we note § 10(b) provides that the deceptive act must be “in 
connection with the purchase or sale of any security.” 15 
U. S. C. § 78j(b). Though this phrase in part defines the stat­
ute’s coverage rather than causation (and so we do not evalu­
ate the “in connection with” requirement of § 10(b) in this 
case), the emphasis on a purchase or sale of securities does 
provide some insight into the deceptive acts that concerned 
the enacting Congress. See Black, Securities Commentary: 
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The Second Circuit’s Approach to the ‘In Connection With’ 
Requirement of Rule 10b–5, 53 Brooklyn L. Rev. 539, 541 
(1987) (“[W]hile the ‘in connection with’ and causation re­
quirements are analytically distinct, they are related to each 
other, and discussion of the first requirement may merge 
with discussion of the second”). In all events we conclude 
respondents’ deceptive acts, which were not disclosed to the 
investing public, are too remote to satisfy the requirement 
of reliance. It was Charter, not respondents, that misled 
its auditor and filed fraudulent financial statements; nothing 
respondents did made it necessary or inevitable for Charter 
to record the transactions as it did. 

Petitioner invokes the private cause of action under § 10(b) 
and seeks to apply it beyond the securities markets—the 
realm of financing business—to purchase and supply con­
tracts—the realm of ordinary business operations. The lat­
ter realm is governed, for the most part, by state law. It is 
true that if business operations are used, as alleged here, to 
affect securities markets, the SEC enforcement power may 
reach the culpable actors. It is true as well that a dynamic, 
free economy presupposes a high degree of integrity in all of 
its parts, an integrity that must be underwritten by rules 
enforceable in fair, independent, accessible courts. Were 
the implied cause of action to be extended to the practices 
described here, however, there would be a risk that the fed­
eral power would be used to invite litigation beyond the im­
mediate sphere of securities litigation and in areas already 
governed by functioning and effective state-law guarantees. 
Our precedents counsel against this extension. See Marine 
Bank v. Weaver, 455 U. S. 551, 556 (1982) (“Congress, in 
enacting the securities laws, did not intend to provide a 
broad federal remedy for all fraud”); Santa Fe, 430 U. S., at 
479–480 (“There may well be a need for uniform federal fi­
duciary standards . . .  .  But  those standards should not be 
supplied by judicial extension of § 10(b) and Rule 10b–5 to 
‘cover the corporate universe’ ” (quoting Cary, Federalism 
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and Corporate Law: Reflections Upon Delaware, 83 Yale L. J. 
663, 700 (1974))). Though § 10(b) is “not ‘limited to preserv­
ing the integrity of the securities markets,’ ” Bankers Life, 
404 U. S., at 12, it does not reach all commercial transactions 
that are fraudulent and affect the price of a security in 
some attenuated way. 

These considerations answer as well the argument that if 
this were a common-law action for fraud there could be 
a finding of reliance. Even if the assumption is correct, 
it is not controlling. Section 10(b) does not incorporate 
common-law fraud into federal law. See, e. g., SEC v. Zand­
ford, 535 U. S. 813, 820 (2002) (“[Section 10(b)] must not be 
construed so broadly as to convert every common-law fraud 
that happens to involve securities into a violation”); Central 
Bank, 511 U. S., at 184 (“Even assuming . . . a deeply rooted 
background of aiding and abetting tort liability, it does not 
follow that Congress intended to apply that kind of liability 
to the private causes of action in the securities Acts”); see 
also Dura, 544 U. S., at 341. Just as § 10(b) “is surely badly 
strained when construed to provide a cause of action . . . to  
the world at large,” Blue Chip Stamps v. Manor Drug 
Stores, 421 U. S. 723, 733, n. 5 (1975), it should not be inter­
preted to provide a private cause of action against the entire 
marketplace in which the issuing company operates. 

Petitioner’s theory, moreover, would put an unsupportable 
interpretation on Congress’ specific response to Central 
Bank in § 104 of the PSLRA. Congress amended the se­
curities laws to provide for limited coverage of aiders and 
abettors. Aiding and abetting liability is authorized in ac­
tions brought by the SEC but not by private parties. See 
15 U. S. C. § 78t(e). Petitioner’s view of primary liability 
makes any aider and abettor liable under § 10(b) if he or she 
committed a deceptive act in the process of providing assist­
ance. Reply Brief for Petitioner 6, n. 2; Tr. of Oral Arg. 24. 
Were we to adopt this construction of § 10(b), it would revive 
in substance the implied cause of action against all aiders 
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and abettors except those who committed no deceptive act in 
the process of facilitating the fraud; and we would undermine 
Congress’ determination that this class of defendants should 
be pursued by the SEC and not by private litigants. See 
Alexander v. Sandoval, 532 U. S. 275, 290 (2001) (“The ex­
press provision of one method of enforcing a substantive rule 
suggests that Congress intended to preclude others”); FDA 
v. Brown & Williamson Tobacco Corp., 529 U. S. 120, 143 
(2000) (“At the time a statute is enacted, it may have a range 
of plausible meanings. Over time, however, subsequent acts 
can shape or focus those meanings”); see also Seatrain Ship­
building Corp. v. Shell Oil Co., 444 U. S. 572, 596 (1980) 
(“[W]hile the views of subsequent Congresses cannot over­
ride the unmistakable intent of the enacting one, such views 
are entitled to significant weight, and particularly so when 
the precise intent of the enacting Congress is obscure” (cita­
tions omitted)). 

This is not a case in which Congress has enacted a regula­
tory statute and then has accepted, over a long period of 
time, broad judicial authority to define substantive standards 
of conduct and liability. Cf. Leegin Creative Leather Prod­
ucts, Inc. v. PSKS, Inc., 551 U. S. 877, 899 (2007). And in 
accord with the nature of the cause of action at issue here, 
we give weight to Congress’ amendment to the Act restoring 
aiding and abetting liability in certain cases but not others. 
The amendment, in our view, supports the conclusion that 
there is no liability. 

The practical consequences of an expansion, which the 
Court has considered appropriate to examine in circum­
stances like these, see Virginia Bankshares, Inc. v. Sand­
berg, 501 U. S. 1083, 1104–1105 (1991); Blue Chip, 421 U. S., 
at 737, provide a further reason to reject petitioner’s ap­
proach. In Blue Chip, the Court noted that extensive dis­
covery and the potential for uncertainty and disruption in a 
lawsuit allow plaintiffs with weak claims to extort settle­
ments from innocent companies. Id., at 740–741. Adoption 
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of petitioner’s approach would expose a new class of defend­
ants to these risks. As noted in Central Bank, contracting 
parties might find it necessary to protect against these 
threats, raising the costs of doing business. See 511 U. S., 
at 189. Overseas firms with no other exposure to our secu­
rities laws could be deterred from doing business here. See 
Brief for Organization for International Investment et al. as 
Amici Curiae 17–20. This, in turn, may raise the cost of 
being a publicly traded company under our law and shift 
securities offerings away from domestic capital markets. 
Brief for NASDAQ Stock Market, Inc., et al. as Amici Cu­
riae 12–14. 

C 

The history of the § 10(b) private right and the careful ap­
proach the Court has taken before proceeding without con­
gressional direction provide further reasons to find no liabil­
ity here. The § 10(b) private cause of action is a judicial 
construct that Congress did not enact in the text of the rele­
vant statutes. See Lampf, Pleva, Lipkind, Prupis & Peti­
grow v. Gilbertson, 501 U. S. 350, 358–359 (1991); Blue Chip, 
supra, at 729. Though the rule once may have been other­
wise, see J. I. Case Co. v. Borak, 377 U. S. 426, 432–433 (1964), 
it is settled that there is an implied cause of action only if 
the underlying statute can be interpreted to disclose the in­
tent to create one, see, e. g., Alexander, supra, at 286–287; 
Virginia Bankshares, supra, at 1102; Touche Ross & Co. v. 
Redington, 442 U. S. 560, 575 (1979). This is for good rea­
son. In the absence of congressional intent the Judiciary’s 
recognition of an implied private right of action 

“necessarily extends its authority to embrace a dispute 
Congress has not assigned it to resolve. This runs con­
trary to the established principle that ‘[t]he jurisdiction 
of the federal courts is carefully guarded against expan­
sion by judicial interpretation . . . ,’ American Fire & 
Cas[ualty] Co. v. Finn, 341 U. S. 6, 17 (1951), and con­
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flicts with the authority of Congress under Art. III to 
set the limits of federal jurisdiction.” Cannon v. Uni­
versity of Chicago, 441 U. S. 677, 746–747 (1979) (Powell, 
J., dissenting) (citations and footnote omitted). 

The determination of who can seek a remedy has significant 
consequences for the reach of federal power. See Wilder 
v. Virginia Hospital Assn., 496 U. S. 498, 509, n. 9 (1990) 
(requirement of congressional intent “reflects a concern, 
grounded in separation of powers, that Congress rather than 
the courts controls the availability of remedies for violations 
of statutes”). 

Concerns with the judicial creation of a private cause of 
action caution against its expansion. The decision to extend 
the cause of action is for Congress, not for us. Though it 
remains the law, the § 10(b) private right should not be ex­
tended beyond its present boundaries. See Virginia Bank­
shares, supra, at 1102 (“[T]he breadth of the [private right 
of action] once recognized should not, as a general matter, 
grow beyond the scope congressionally intended”); see also 
Central Bank, supra, at 173 (determining that the scope of 
conduct prohibited is limited by the text of § 10(b)). 

This restraint is appropriate in light of the PSLRA, which 
imposed heightened pleading requirements and a loss causa­
tion requirement upon “any private action” arising from the 
Securities Exchange Act. See 15 U. S. C. § 78u–4(b). It is 
clear these requirements touch upon the implied right of ac­
tion, which is now a prominent feature of federal securities 
regulation. See Merrill Lynch, Pierce, Fenner & Smith 
Inc. v. Dabit, 547 U. S. 71, 81–82 (2006); Dura, 544 U. S., at 
345–346; see also S. Rep. No. 104–98, pp. 4–5 (1995) (recog­
nizing the § 10(b) implied cause of action, and indicating the 
PSLRA was intended to have “Congress . . . reassert its 
authority in this area”); id., at 26 (indicating the pleading 
standards covered § 10(b) actions). Congress thus ratified 
the implied right of action after the Court moved away from 
a broad willingness to imply private rights of action. See 
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Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456 
U. S. 353, 381–382, and n. 66 (1982); cf. Borak, supra, at 433. 
It is appropriate for us to assume that when § 78u–4 was 
enacted, Congress accepted the § 10(b) private cause of ac­
tion as then defined but chose to extend it no further. 

IV 

Secondary actors are subject to criminal penalties, see, 
e. g., 15 U. S. C. § 78ff, and civil enforcement by the SEC, 
see, e. g., § 78t(e). The enforcement power is not toothless. 
Since September 30, 2002, SEC enforcement actions have 
collected over $10 billion in disgorgement and penalties, 
much of it for distribution to injured investors. See SEC, 
2007 Performance and Accountability Report, p. 26, http:// 
www.sec.gov/about/secpar2007.shtml (as visited Jan. 2, 2008, 
and available in Clerk of Court’s case file). And in this case 
both parties agree that criminal penalties are a strong deter­
rent. See Brief for Respondents 48; Reply Brief for Peti­
tioner 17. In addition some state securities laws permit 
state authorities to seek fines and restitution from aiders and 
abettors. See, e. g., Del. Code Ann., Tit. 6, § 7325 (2005). 
All secondary actors, furthermore, are not necessarily im­
mune from private suit. The securities statutes provide an 
express private right of action against accountants and un­
derwriters in certain circumstances, see 15 U. S. C. § 77k, and 
the implied right of action in § 10(b) continues to cover 
secondary actors who commit primary violations, Central 
Bank, 511 U. S., at 191. 

Here respondents were acting in concert with Charter in 
the ordinary course as suppliers and, as matters then evolved 
in the not so ordinary course, as customers. Unconventional 
as the arrangement was, it took place in the marketplace for 
goods and services, not in the investment sphere. Charter 
was free to do as it chose in preparing its books, conferring 
with its auditor, and preparing and then issuing its financial 
statements. In these circumstances the investors cannot be 

www.sec.gov/about/secpar2007.shtml


552US1 Unit: $U11 [01-11-12 21:43:52] PAGES PGT: OPIN

167 Cite as: 552 U. S. 148 (2008) 

Stevens, J., dissenting 

said to have relied upon any of respondents’ deceptive acts 
in the decision to purchase or sell securities; and as the requi­
site reliance cannot be shown, respondents have no liability 
to petitioner under the implied right of action. This conclu­
sion is consistent with the narrow dimensions we must give 
to a right of action Congress did not authorize when it first 
enacted the statute and did not expand when it revisited 
the law. 

The judgment of the Court of Appeals is affirmed, and the 
case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 

Justice Breyer took no part in the consideration or deci­
sion of this case. 

Justice Stevens, with whom Justice Souter and Jus­

tice Ginsburg join, dissenting. 

Charter Communications, Inc., inflated its revenues by $17 
million in order to cover up a $15 to $20 million expected 
cashflow shortfall. It could not have done so absent the 
knowingly fraudulent actions of Scientific-Atlanta, Inc., and 
Motorola, Inc. Investors relied on Charter’s revenue state­
ments in deciding whether to invest in Charter and in doing 
so relied on respondents’ fraud, which was itself a “deceptive 
device” prohibited by § 10(b) of the Securities Exchange Act 
of 1934. 15 U. S. C. § 78j(b). This is enough to satisfy the 
requirements of § 10(b) and enough to distinguish this case 
from Central Bank of Denver, N. A. v. First Interstate Bank 
of Denver, N. A., 511 U. S. 164 (1994). 

The Court seems to assume that respondents’ alleged con­
duct could subject them to liability in an enforcement pro­
ceeding initiated by the Government, ante, at 166, but never­
theless concludes that they are not subject to liability in a 
private action brought by injured investors because they are, 
at most, guilty of aiding and abetting a violation of § 10(b), 
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rather than an actual violation of the statute. While that 
conclusion results in an affirmance of the judgment of the 
Court of Appeals, it rests on a rejection of that court’s rea­
soning. Furthermore, while the Court frequently refers to 
petitioner’s attempt to “expand” the implied cause of ac­
tion 1—a conclusion that begs the question of the contours of 
that cause of action—it is today’s decision that results in a 
significant departure from Central Bank. 

The Court’s conclusion that no violation of § 10(b) giving 
rise to a private right of action has been alleged in this case 
rests on two faulty premises: (1) the Court’s overly broad 
reading of Central Bank, and (2) the view that reliance re­
quires a kind of super-causation—a view contrary to both 
the Securities and Exchange Commission’s (SEC) position in 
a recent Ninth Circuit case 2 and our holding in Basic Inc. 
v. Levinson, 485 U. S. 224 (1988). These two points merit 
separate discussion. 

I 

The Court of Appeals incorrectly based its decision on the 
view that “[a] device or contrivance is not ‘deceptive,’ within 
the meaning of § 10(b), absent some misstatement or a failure 
to disclose by one who has a duty to disclose.” In re Charter 
Communications, Inc., Securities Litigation, 443 F. 3d 987, 
992 (CA8 2006). The Court correctly explains why the stat­
ute covers nonverbal as well as verbal deceptive conduct. 
Ante, at 158. The allegations in this case—that respondents 

1 See ante, at 161 (“[w]ere the implied cause of action to be extended to 
the practices described here . . .  ”);  ante, at 163 (“[t]he practical con­
sequences of an expansion”); ante, at 165 (“Concerns with the judicial 
creation of a private cause of action caution against its expansion. The 
decision to extend the cause of action is for the Congress, not for us”). 

2 See Brief for SEC as Amicus Curiae in Simpson v. AOL Time Warner 
Inc., No. 04–55665 (CA9), p. 21 (“The reliance requirement is satisfied 
where a plaintiff relies on a material deception flowing from a defendant’s 
deceptive act, even though the conduct of other participants in the fraudu­
lent scheme may have been a subsequent link in the causal chain leading 
to the plaintiff ’s securities transaction”). 
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produced documents falsely claiming costs had risen and 
signed contracts they knew to be backdated in order to dis­
guise the connection between the increase in costs and the 
purchase of advertising—plainly describe “deceptive de­
vices” under any standard reading of the phrase. 

What the Court fails to recognize is that this case is criti­
cally different from Central Bank because the bank in that 
case did not engage in any deceptive act and, therefore, did 
not itself violate § 10(b). The Court sweeps aside any dis­
tinction, remarking that holding respondents liable would 
“revive in substance the implied cause of action against all 
aiders and abettors except those who committed no decep­
tive act in the process of facilitating the fraud.” Ante, 
at 162–163. But the fact that Central Bank engaged in no 
deceptive conduct whatsoever—in other words, that it was 
at most an aider and abettor—sharply distinguishes Central 
Bank from cases that do involve allegations of such conduct. 
511 U. S., at 167 (stating that the question presented was 
“whether private civil liability under § 10(b) extends as well 
to those who do not engage in the manipulative or deceptive 
practice, but who aid and abet the violation”). 

The Central Bank of Denver was the indenture trustee for 
bonds issued by a public authority and secured by liens on 
property in Colorado Springs. After default, purchasers of 
$2.1 million of those bonds sued the underwriters, alleging 
violations of § 10(b); they also named Central Bank as a de­
fendant, contending that the bank’s delay in reviewing a sus­
picious appraisal of the value of the security made it liable 
as an aider and abettor. Id., at 167–168. The facts of this 
case would parallel those of Central Bank if respondents 
had, for example, merely delayed sending invoices for set-top 
boxes to Charter. Conversely, the facts in Central Bank 
would mirror those in the case before us today if the bank 
had knowingly purchased real estate in wash transactions 
at above-market prices in order to facilitate the appraiser’s 
overvaluation of the security. Central Bank, thus, poses no 
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obstacle to petitioner’s argument that it has alleged a cause 
of action under § 10(b). 

II 

The Court’s next faulty premise is that petitioner is re­
quired to allege that Scientific-Atlanta and Motorola made it 
“necessary or inevitable for Charter to record the transac­
tions as it did,” ante, at 161, in order to demonstrate reliance. 
Because the Court of Appeals did not base its holding on 
reliance grounds, see 443 F. 3d, at 992, the fairest course to 
petitioner would be for the majority to remand to the Court 
of Appeals to determine whether petitioner properly alleged 
reliance, under a correct view of what § 10(b) covers.3 Be­
cause the Court chooses to rest its holding on an absence of 
reliance, a response is required. 

In Basic Inc., 485 U. S., at 243, we stated that “[r]eliance 
provides the requisite causal connection between a defend­
ant’s misrepresentation and a plaintiff ’s injury.” The 
Court’s view of the causation required to demonstrate reli­
ance is unwarranted and without precedent. 

In Basic Inc., we held that the “fraud-on-the-market” the­
ory provides adequate support for a presumption in private 
securities actions that shareholders (or former shareholders) 
in publicly traded companies rely on public material mis­
statements that affect the price of the company’s stock. Id., 
at 248. The holding in Basic is surely a sufficient response 
to the argument that a complaint alleging that deceptive acts 

3 Though respondents did argue to the Court of Appeals that reliance 
was lacking, see Brief for Appellee Motorola, Inc., in No. 05–1974 (CA8), 
p. 15, that argument was quite short and was based on an erroneously 
broad reading of Central Bank of Denver, N. A. v. First Interstate Bank 
of Denver, N. A., 511 U. S. 164 (1994), as discussed, supra, at 169 and this 
page. The Court of Appeals mentioned reliance only once, stating that 
respondents “did not issue any misstatement relied upon by the investing 
public.” 443 F. 3d, at 992. Furthermore, that statement was made in 
the context of the Court of Appeals’ holding that a deceptive act must be 
a misstatement or omission—a holding which the Court unanimously 
rejects. 
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which had a material effect on the price of a listed stock 
should be dismissed because the plaintiffs were not subjec­
tively aware of the deception at the time of the securities’ 
purchase or sale. This Court has not held that investors 
must be aware of the specific deceptive act which violates 
§ 10b to demonstrate reliance. 

The Court is right that a fraud-on-the-market presumption 
coupled with its view on causation would not support peti­
tioner’s view of reliance. The fraud-on-the-market pre­
sumption helps investors who cannot demonstrate that they, 
themselves, relied on fraud that reached the market. But 
that presumption says nothing about causation from the 
other side: what an individual or corporation must do in 
order to have “caused” the misleading information that 
reached the market. The Court thus has it backwards when 
it first addresses the fraud-on-the-market presumption, 
rather than the causation required. See ante, at 159. The 
argument is not that the fraud-on-the-market presumption is 
enough standing alone, but that a correct view of causation 
coupled with the presumption would allow petitioner to 
plead reliance. 

Lower courts have correctly stated that the causation nec­
essary to demonstrate reliance is not a difficult hurdle to 
clear in a private right of action under § 10(b). Reliance is 
often equated with “ ‘transaction causation.’ ” Dura Phar­
maceuticals, Inc. v. Broudo, 544 U. S. 336, 341, 342 (2005). 
Transaction causation, in turn, is often defined as requiring 
an allegation that but for the deceptive act, the plaintiff 
would not have entered into the securities transaction. See, 
e. g., Lentell v. Merrill Lynch & Co., 396 F. 3d 161, 172 (CA2 
2005); Binder v. Gillespie, 184 F. 3d 1059, 1065–1066 (CA9 
1999). 

Even if but-for causation, standing alone, is too weak to 
establish reliance, petitioner has also alleged that respond­
ents proximately caused Charter’s misstatement of income; 
petitioner has alleged that respondents knew their deceptive 
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acts would be the basis for statements that would influence 
the market price of Charter stock on which shareholders 
would rely. Second Amended Consolidated Class Action 
Complaint ¶¶ 8, 98, 100, 109, App. 19a, 55a–56a, 59a. Thus, 
respondents’ acts had the foreseeable effect of causing peti­
tioner to engage in the relevant securities transactions. 
The Restatement (Second) of Torts § 533, pp. 72–73 (1977), 
provides that “[t]he maker of a fraudulent misrepresentation 
is subject to liability . . . if the misrepresentation, although 
not made directly to the other, is made to a third person and 
the maker intends or has reason to expect that its terms will 
be repeated or its substance communicated to the other.” 
The sham transactions described in the complaint in this case 
had the same effect on Charter’s profit and loss statement as 
a false entry directly on its books that included $17 million 
of gross revenues that had not been received. And respond­
ents are alleged to have known that the outcome of their 
fraudulent transactions would be communicated to investors. 

The Court’s view of reliance is unduly stringent and un­
moored from authority. The Court first says that if petition­
er’s concept of reliance is adopted the implied cause of action 
“would reach the whole marketplace in which the issuing 
company does business.” Ante, at 160. The answer to that 
objection is, of course, that liability only attaches when the 
company doing business with the issuing company has itself 
violated § 10(b).4 The Court next relies on what it views as 
a strict division between the “realm of financing business” 
and the “ordinary business operations.” Ante, at 161. But 
petitioner’s position does not merge the two: A corporation 
engaging in a business transaction with a partner who trans­
mits false information to the market is only liable where the 

4 Because the kind of sham transactions alleged in this complaint are 
unquestionably isolated departures from the ordinary course of business 
in the American marketplace, it is hyperbolic for the Court to conclude 
that petitioner’s concept of reliance would authorize actions “against the 
entire marketplace in which the issuing company operates.” Ante, at 162. 
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corporation itself violates § 10(b). Such a rule does not in­
vade the province of “ordinary” business transactions. 

The majority states that “[s]ection 10(b) does not incorpo­
rate common-law fraud into federal law,” citing SEC v. Zand­
ford, 535 U. S. 813 (2002). Ante, at 162. Of course, not 
every common-law fraud action that happens to touch upon 
securities is an action under § 10(b), but the Court’s opinion 
in Zandford did not purport to jettison all reference to 
common-law fraud doctrines from § 10(b) cases. In fact, our 
prior cases explained that to the extent that “the antifraud 
provisions of the securities laws are not coextensive with 
common-law doctrines of fraud,” it is because common­
law fraud doctrines might be too restrictive. Herman & 
MacLean v. Huddleston, 459 U. S. 375, 388–389 (1983). 
“Indeed, an important purpose of the federal securities stat­
utes was to rectify perceived deficiencies in the available 
common-law protections by establishing higher standards of 
conduct in the securities industry.” Id., at 389. I, thus, see 
no reason to abandon common-law approaches to causation 
in § 10(b) cases. 

Finally, the Court relies on the course of action Congress 
adopted after our decision in Central Bank to argue that 
siding with petitioner on reliance would run contrary to con­
gressional intent. Senate hearings on Central Bank were 
held within one month of our decision.5 Less than one year 
later, Senators Dodd and Domenici introduced S. 240, which 
became the Private Securities Litigation Reform Act of 1995 
(PSLRA), 109 Stat. 737.6 Congress stopped short of undo­
ing Central Bank entirely, instead adopting a compromise 
which restored the authority of the SEC to enforce aiding 
and abetting liability.7 A private right of action based on 

5 See S. Rep. No. 104–98, p. 2 (1995) (hereinafter S. Rep.). 
6 Id., at 1. 
7 The opinion in Central Bank discussed only private remedies, but its 

rationale—that the text of § 10(b) did not cover aiding and abetting—obvi­
ously limited the authority of public enforcement agencies. See 511 U. S., 
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aiding and abetting violations of § 10(b) was not, however, 
included in the PSLRA,8 despite support from Senator Dodd 
and members of the Senate Subcommittee on Securities.9 

This compromise surely provides no support for extending 
Central Bank in order to immunize an undefined class of ac­
tual violators of § 10(b) from liability in private litigation. 
Indeed, as Members of Congress—including those who re­
jected restoring a private cause of action against aiders and 
abettors—made clear, private litigation under § 10(b) contin­
ues to play a vital role in protecting the integrity of our 
securities markets.10 That Congress chose not to restore 

at 199–200 (Stevens, J., dissenting); see also S. Rep., at 19 (“The Commit­
tee does, however, grant the SEC express authority to bring actions seek­
ing injunctive relief or money damages against persons who knowingly 
aid and abet primary violators of the securities laws”). 

8 PSLRA, § 104, 109 Stat. 757; see also S. Rep., at 19 (“The Committee 
believes that amending the 1934 Act to provide explicitly for private aiding 
and abetting liability actions under Section 10(b) would be contrary to 
S. 240’s goal of reducing meritless securities litigation”). 

9 See id., at 51 (additional views of Sen. Dodd) (“I am pleased that the 
Committee bill grants the Securities and Exchange Commission explicit 
authority to bring actions against those who knowingly aid and abet pri­
mary violators. However, I remain concerned about liability in private 
actions and will continue work with other Committee members on this 
issue as we move to floor consideration”). Senators Sarbanes, Boxer, and 
Bryan also submitted additional views in which they stated that “[w]hile 
the provision in the bill is of some help, the deterrent effect of the securi­
ties laws would be strengthened if aiding and abetting liability were re­
stored in private actions as well.” Id., at 49. 

10 Id., at 8 (“The success of the U. S. securities markets is largely the 
result of a high level of investor confidence in the integrity and efficiency 
of our markets. The SEC enforcement program and the availability of 
private rights of action together provide a means for defrauded investors 
to recover damages and a powerful deterrent against violations of the 
securities laws”); see also Bateman Eichler, Hill Richards, Inc. v. Berner, 
472 U. S. 299, 310 (1985) (“Moreover, we repeatedly have emphasized that 
implied private actions provide ‘a most effective weapon in the enforce­
ment’ of the securities laws and are ‘a necessary supplement to Commis­
sion action’ ”); Brief for Former SEC Commissioners as Amici Curiae 4 
(“[L]iability [of the kind at issue here] neither results in undue liability 

http:markets.10
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the aiding and abetting liability removed by Central Bank 
does not mean that Congress wanted to exempt from liability 
the broader range of conduct that today’s opinion excludes. 

The Court is concerned that such liability would deter 
overseas firms from doing business in the United States or 
“shift securities offerings away from domestic capital mar­
kets.” Ante, at 164. But liability for those who violate 
§ 10(b) “will not harm American competitiveness; in fact, in­
vestor faith in the safety and integrity of our markets is their 
strength. The fact that our markets are the safest in the 
world has helped make them the strongest in the world.” 
Brief for Former SEC Commissioners as Amici Curiae 9. 

Accordingly, while I recognize that the Central Bank opin­
ion provides a precedent for judicial policymaking decisions 
in this area of the law, I respectfully dissent from the Court’s 
continuing campaign to render the private cause of action 
under § 10(b) toothless. I would reverse the decision of the 
Court of Appeals. 

III 

While I would reverse for the reasons stated above, I must 
also comment on the importance of the private cause of ac­
tion that Congress implicitly authorized when it enacted the 
Securities Exchange Act of 1934. A theme that underlies 
the Court’s analysis is its mistaken hostility toward the 
§ 10(b) private cause of action.11 Ante, at 164–165. The 
Court’s current view of implied causes of action is that they 

exposure for non-issuers, nor an undue burden upon capital formation. 
Holding liable wrongdoers who actively engage in fraudulent conduct that 
lacks a legitimate business purpose does not hinder, but rather enhances, 
the integrity of our markets and our economy. We believe that the integ­
rity of our securities markets is their strength. Investors, both domestic 
and foreign, trust that fraud is not tolerated in our nation’s securities 
markets and that strong remedies exist to deter and protect against fraud 
and to recompense investors when it occurs”). 

11 The Court does concede that Congress has now ratified the private 
cause of action in the PSLRA. See ante, at 165. 

http:action.11
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are merely a “relic” of our prior “heady days.” Correc­
tional Services Corp. v. Malesko, 534 U. S. 61, 75 (2001) 
(Scalia, J., concurring). Those “heady days” persisted for 
200 years. 

During the first two centuries of this Nation’s history 
much of our law was developed by judges in the common-law 
tradition. A basic principle animating our jurisprudence 
was enshrined in state constitution provisions guaranteeing, 
in substance, that “every wrong shall have a remedy.” 12 

12 Today, the guarantee of a remedy for every injury appears in nearly 
three-quarters of state constitutions. Ala. Const., Art. I, § 13; Ark. 
Const., Art. 2, § 13; Colo. Const., Art. II, § 6; Conn. Const., Art. I, § 10; Del. 
Const., Art. I, § 9; Fla. Const., Art. I, § 21; Idaho Const., Art. I, § 18; Ill. 
Const., Art. I, § 12; Ind. Const., Art. I, § 12; Kan. Const., Bill of Rights, 
§ 18; Ky. Const., § 14; La. Const., Art. I, § 22; Me. Const., Art. I, § 19; Md. 
Const., Declaration of Rights, Art. 19; Mass. Const., pt. I, Art. 11; Minn. 
Const., Art. 1, § 8; Miss. Const., Art. III, § 24; Mo. Const., Art. I, § 14; 
Mont. Const., Art. II, § 16; Neb. Const., Art. I, § 13; N. H. Const., pt. I, 
Art. 14; N. C. Const., Art. I, § 18; N. D. Const., Art. I, § 9; Ohio Const., 
Art. I, § 16; Okla. Const., Art. 2, § 6; Ore. Const., Art. I, § 10; Pa. Const., 
Art. I, § 11; R. I. Const., Art. I, § 5; S. C. Const., Art. I, § 9; S. D. Const., 
Art. VI, § 20; Tenn. Const., Art. I, § 17; Tex. Const., Art. I, § 13; Utah 
Const., Art. I, § 11; Vt. Const., ch. I, Art. 4; W. Va. Const., Art. III, § 17; 
Wis. Const., Art. I, § 9; Wyo. Const., Art. I, § 8; see also Phillips, The 
Constitutional Right to a Remedy, 78 N. Y. U. L. Rev. 1309, 1310, n. 6 
(2003) (hereinafter Phillips). 

The concept of a remedy for every wrong most clearly emerged from 
Sir Edward Coke’s scholarship on Magna Carta. See 1 Second Part of the 
Institutes of the Laws of England (1797). At the time of the ratification of 
the United States Constitution, Delaware, Massachusetts, Maryland, New 
Hampshire, and North Carolina had all adopted constitutional provisions 
reflecting the provision in Coke’s scholarship. Del. Declaration of Rights 
and Fundamental Rules § 12 (1776), reprinted in 2 W. Swindler, Sources 
and Documents of United States Constitutions 198 (1973) (hereinafter 
Swindler); Mass. Const., pt. I, Art. XI (1780), reprinted in 3 Federal and 
State Constitutions, Colonial Charters, and Other Organic Laws 1891 (F. 
Thorpe ed. 1909) (reprinted 1993) (hereinafter Thorpe); Md. Const., Decla­
ration of Rights, Art. XVII (1776), in id., at 1688; N. H. Const., Art. XIV 
(1784), in 4 id., at 2455; N. C. Const., Declaration of Rights, Art. XIII 
(1776), in 5 id., at 2787, 2788; see also Phillips 1323–1324. Pennsylvania’s 
Constitution of 1790 contains a guarantee. Pa. Const., Art. IX, § 11, in 5 
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Fashioning appropriate remedies for the violation of rules of 
law designed to protect a class of citizens was the routine 
business of judges. See Marbury v. Madison, 1 Cranch 137, 
166 (1803). While it is true that in the early days state law 
was the source of most of those rules, throughout our his­
tory—until 1975—the same practice prevailed in federal 
courts with regard to federal statutes that left questions of 
remedy open for judges to answer. In Texas & Pacific R. 
Co. v. Rigsby, 241 U. S. 33, 39 (1916), this Court stated the 
following: 

“A disregard of the command of the statute is a wrongful 
act, and where it results in damage to one of the class 
for whose especial benefit the statute was enacted, the 
right to recover the damages from the party in default 
is implied, according to a doctrine of the common law 
expressed in 1 Com. Dig., tit. Action upon Statute (F), 
in these words: ‘So, in every case, where a statute 
enacts, or prohibits a thing for the benefit of a person, 
he shall have a remedy upon the same statute for the 
thing enacted for his advantage, or for the recompense 
of a wrong done to him contrary to the said law.’ (Per 
Holt, C. J., Anon., 6 Mod. 26, 27.)” 

Judge Friendly succinctly described the post-Rigsby, pre­
1975 practice in his opinion in Leist v. Simplot, 638 F. 2d 283, 
298–299 (CA2 1980): 

“Following Rigsby the Supreme Court recognized im­
plied causes of action on numerous occasions, see, e. g., 
Wyandotte Transportation Co. v. United States, 389 
U. S. 191 . . . (1967) (sustaining implied cause of action 
by United States for damages under Rivers and Harbors 
Act for removing negligently sunk vessel despite ex­
press remedies of in rem action and criminal penalties); 
United States v. Republic Steel Corp., 362  U. S.  482 . . .  
(1960) (sustaining implied cause of action by United 

Thorpe 3101. Connecticut’s 1818 Constitution, Art. I, § 12, contained such 
a provision. Reprinted in 2 Swindler 145. 
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States for an injunction under the Rivers and Harbors 
Act); Tunstall v. Locomotive Firemen & Enginemen, 
323 U. S. 210 . . . (1944) (sustaining implied cause of ac­
tion by union member against union for discrimination 
among members despite existence of Board of Media­
tion); Sullivan v. Little Hunting Park, Inc., 396 U. S. 
229 . . . (1969) (sustaining implied private cause of action 
under 42 U. S. C. § 1982); Allen v. State Board of Elec­
tions, 393 U. S. 544 . . . (1969) (sustaining implied private 
cause of action under § 5 of the Voting Rights Act de­
spite the existence of a complex regulatory scheme and 
explicit rights of action in the Attorney General); and, 
of course, the aforementioned decisions under the secu­
rities laws. As the Supreme Court itself has recog­
nized, the period of the 1960’s and early 1970’s was one 
in which the ‘Court had consistently found implied reme­
dies.’ Cannon v. University of Chicago, 441 U. S. 677, 
698 . . . (1979).” 

In a law-changing opinion written by Justice Brennan in 
1975, the Court decided to modify its approach to private 
causes of action. Cort v. Ash, 422 U. S. 66 (constraining 
courts to use a strict four-factor test to determine whether 
Congress intended a private cause of action). A few years 
later, in Cannon v. University of Chicago, 441 U. S. 677 
(1979), we adhered to the strict approach mandated by Cort 
v. Ash in 1975, but made it clear that “our evaluation of con­
gressional action in 1972 must take into account its contem­
porary legal context.” 441 U. S., at 698–699. That context 
persuaded the majority that Congress had intended the 
courts to authorize a private remedy for members of the pro­
tected class. 

Until Central Bank, the federal courts continued to en­
force a broad implied cause of action for the violation of stat­
utes enacted in 1933 and 1934 for the protection of investors. 
As Judge Friendly explained: 
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“During the late 1940’s, the 1950’s, the 1960’s and the 
early 1970’s there was widespread, indeed almost gen­
eral, recognition of implied causes of action for dam­
ages under many provisions of the Securities Exchange 
Act, including not only the antifraud provisions, §§ 10 
and 15(c)(1), see Kardon v. National Gypsum Co., 69 
F. Supp. 512, 513–14 (E.D.Pa.1946); Fischman v. Ray­
theon Mfg. Co., 188 F. 2d 783, 787 (2 Cir. 1951) (Frank, 
J.); Fratt v. Robinson, 203 F. 2d 627, 631–33 (9 Cir. 
1953), but many others. These included the provision, 
§ 6(a)(1), requiring securities exchanges to enforce com­
pliance with the Act and any rule or regulation made 
thereunder, see Baird v. Franklin, 141 F. 2d 238, 239, 
240, 244–45 (2 Cir.), cert. denied, 323  U.  S.  737 . . .  (1944), 
and provisions governing the solicitation of proxies, see 
J. I. Case Co. v. Borak, 377 U. S. 426, 431–35 . . . 
(1964). . . . Writing in 1961, Professor Loss remarked 
with respect to violations of the antifraud provisions 
that with one exception ‘not a single judge has ex­
pressed himself to the contrary.’ 3 Securities Regula­
tion 1763–64. See also Bromberg & Lowenfels, [Securi­
ties Fraud & Commodities Fraud] § 2.2 (462) [(1979)] 
(describing 1946–1974 as the ‘expansion era’ in implied 
causes of action under the securities laws). When dam­
age actions for violation of § 10(b) and Rule 10b–5 
reached the Supreme Court, the existence of an implied 
cause of action was not deemed worthy of extended 
discussion. Superintendent of Insurance v. Bankers 
Life & Casualty Co., 404  U. S.  6 . . .  (1971).” Leist, 638 
F. 2d, at 296–297 (footnote omitted). 

In light of the history of court-created remedies and spe­
cifically the history of implied causes of action under § 10(b), 
the Court is simply wrong when it states that Congress did 
not impliedly authorize this private cause of action “when it 
first enacted the statute.” Ante, at 167. Courts near in 
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time to the enactment of the securities laws recognized that 
the principle in Rigsby applied to the securities laws.13 

Congress enacted § 10(b) with the understanding that federal 
courts respected the principle that every wrong would have 
a remedy. Today’s decision simply cuts back further on Con­
gress’ intended remedy. I respectfully dissent. 

13 See, e. g., Slavin v. Germantown Fire Ins. Co., 174 F. 2d 799 (CA3 
1949); Baird v. Franklin, 141 F. 2d 238, 244–245 (CA2) (“The fact that the 
statute provides no machinery or procedure by which the individual right 
of action can proceed is immaterial. It is well established that members 
of a class for whose protection a statutory duty is created may sue for 
injuries resulting from its breach and that the common law will supply a 
remedy if the statute gives none”), cert. denied, 323 U. S. 737 (1944); Kar­
don v. National Gypsum Co., 69 F. Supp. 512, 514 (ED Pa. 1946) (“[T]he 
right to recover damages arising by reason of violation of a statute . . . is 
so fundamental and so deeply ingrained in the law that where it is not 
expressly denied the intention to withhold it should appear very clearly 
and plainly”). 
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KNIGHT, trustee of WILLIAM L. RUDKIN TES-

TAMENTARY TRUST v. COMMISSIONER
 

OF INTERNAL REVENUE
 

certiorari to the united states court of appeals for 
the second circuit 

No. 06–1286. Argued November 27, 2007—Decided January 16, 2008 

Individuals may subtract from their adjusted gross income certain item­
ized deductions, 26 U. S. C. § 63(d), but only to the extent the deductions 
exceed 2% of adjusted gross income, § 67(a). A trust may also take 
such deductions subject to the 2% floor, § 67(e), except that when the 
relevant cost is “paid or incurred in connection with the administration 
of the . . . trust” and “would not have been incurred if the property 
were not held in such trust,” the cost may be deducted without regard 
to the floor, § 67(e)(1). After petitioner Knight (Trustee), the trustee of 
a testamentary trust (Trust), hired the Warfield firm to advise as to 
Trust investments, the Trust deducted in full on its fiduciary income 
tax return the investment advisory fees paid to Warfield. Respondent 
Commissioner found the fees subject to the 2% floor and therefore al­
lowed the deduction only to the extent the fees exceeded 2% of the 
Trust’s adjusted gross income. The Tax Court decided for the Commis­
sioner, and the Second Circuit affirmed, holding that because such fees 
were costs of a type that could be incurred if the property were held 
individually rather than in trust, their deduction by the Trust was sub­
ject to the 2% floor. 

Held: Investment advisory fees generally are subject to the 2% floor when 
incurred by a trust. Pp. 187–195. 

(a) In asking whether a particular type of cost incurred by a trust 
“would not have been incurred” if the property were held by an individ­
ual, § 67(e)(1) excepts from the 2% floor only those costs that it would 
be uncommon (or unusual, or unlikely) for such a hypothetical individual 
to incur. The question whether a trust-related expense is fully deduct­
ible turns on a prediction about what would happen if a fact were 
changed—specifically, if the property were held by an individual rather 
than by a trust. Predictions are based on what would customarily or 
commonly occur. Thus, in the context of making such a prediction, 
when there is uncertainty about the answer, the word “would” is best 
read to express concepts such as custom, habit, natural disposition, or 
probability. Although the statutory text does not expressly ask 
whether expenses are “customarily” incurred outside of trusts, that is 
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the direct import of the language in context. The Second Circuit’s ap­
proach, which asks whether the cost at issue could have been incurred 
by an individual, flies in the face of the statutory language. Had Con­
gress intended the Court of Appeals’ reading, it easily could have re­
placed “would” with “could” in § 67(e)(1), and presumably would have. 
The Trustee’s argument that the proper inquiry is whether a particular 
expense of a particular trust was caused by the fact that the property 
was held in trust fails because the statute by its terms does not establish 
a straightforward causation test, but instead looks to the counterfactual 
question whether an individual would have incurred such costs in the 
absence of a trust. Further, under the Trustee’s approach, every 
trust-related expense would be fully deductible, thus allowing the 
exception to the 2% floor in § 67(e)(1) to swallow the general rule. 
Pp. 187–192. 

(b) The Trust’s investment advisory fees are subject to the 2% floor. 
The Trustee—who has the burden of establishing entitlement to the 
deduction, see, e. g., INDOPCO, Inc. v. Commissioner, 503 U. S. 79, 84— 
has not demonstrated that it is uncommon or unusual for individuals to 
hire an investment adviser. His argument is that individuals cannot 
incur trust investment advisory fees, not that individuals do not com­
monly incur investment advisory fees. Indeed, his essential point is 
that he engaged an investment adviser because of his fiduciary duties 
under Connecticut law, which requires a trustee to invest and manage 
trust assets “as a prudent investor would.” This prudent investor 
standard plainly does not refer to a prudent trustee, but looks instead 
to what a prudent investor with the same investment objectives han­
dling his own affairs would do—i. e., a prudent individual investor. Be­
cause a hypothetical prudent investor in petitioner’s position would rea­
sonably have solicited investment advice, it is quite difficult to say that 
the investment advisory fees “would not have been incurred”—i. e., that 
it would be unusual or uncommon for such fees to have been incurred— 
if the property were held by an individual investor with the same objec­
tives as the Trust in handling his own affairs. While Congress’s deci­
sion to phrase the pertinent inquiry in terms of a prediction about a 
hypothetical situation inevitably entails some uncertainty, that is no ex­
cuse for judicial amendment of the statute. The Code elsewhere poses 
similar questions, see, e. g., §§ 162(a), 212, and the inquiry is in any event 
what § 67(e)(1) requires. Although some trust-related investment advi­
sory fees may be fully deductible if an investment adviser were to im­
pose a special, additional charge applicable only to its fiduciary accounts, 
there is nothing in the record to suggest that Warfield did so, or treated 
the Trust any differently than it would have treated an individual with 
similar objectives, because of the Trustee’s fiduciary obligations. Nor 
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does the Trust assert that its investment objectives or balancing of com­
peting interests were so distinctive that any comparison with those of 
an individual investor would be improper. Pp. 192–195. 

467 F. 3d 149, affirmed. 

Roberts, C. J., delivered the opinion for a unanimous Court. 

Peter J. Rubin argued the cause for petitioner. With him 
on the briefs were Cornelia T. L. Pillard, Walter Dellinger, 
Carol A. Cantrell, Michael D. Martin, and Jonathan S. 
Massey. 

Eric D. Miller argued the cause for respondent. With 
him on the brief were Solicitor General Clement, Acting 
Assistant Attorney General Morrison, Deputy Solicitor 
General Hungar, Acting Deputy Assistant Attorney Gen­
eral Rothenberg, Anthony T. Sheehan, and Donald L. Korb.* 

Chief Justice Roberts delivered the opinion of the 
Court. 

Under the Internal Revenue Code, individuals may sub­
tract from their adjusted gross income certain itemized de­
ductions, but only to the extent the deductions exceed 2% of 
adjusted gross income. A trust may also claim those deduc­
tions, also subject to the 2% floor, except that costs incurred 
in the administration of the trust, which would not have been 
incurred if the trust property were not held by a trust, may 
be deducted without regard to the floor. In the case of indi­
viduals, investment advisory fees are subject to the 2% floor; 
the question presented is whether such fees are also subject 
to the floor when incurred by a trust. We hold that they 
generally are and therefore affirm the judgment below, albeit 
for different reasons than those given by the Court of 
Appeals. 

*Briefs of amici curiae were filed for the American Bankers Association 
et al. by Gregory F. Taylor and Lisa Bleier; and for the Tax Section of The 
Florida Bar by Angela C. Vigil, Jonathan Blattmachr, and David Pratt. 
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I 

The Internal Revenue Code imposes a tax on the “taxable 
income” of both individuals and trusts. 26 U. S. C. § 1(a). 
The Code instructs that the calculation of taxable income 
begins with a determination of “gross income,” capaciously 
defined as “all income from whatever source derived.” 
§ 61(a). “Adjusted gross income” is then calculated by sub­
tracting from gross income certain “above-the-line” deduc­
tions, such as trade and business expenses and losses from 
the sale or exchange of property. § 62(a). Finally, taxable 
income is calculated by subtracting from adjusted gross in­
come “itemized deductions”—also known as “below-the-line” 
deductions—defined as all allowable deductions other than 
the “above-the-line” deductions identified in § 62(a) and the 
deduction for personal exemptions allowed under § 151 (2000 
ed. and Supp. V). § 63(d) (2000 ed.). 

Before the passage of the Tax Reform Act of 1986, 100 
Stat. 2085, below-the-line deductions were deductible in full. 
This system resulted in significant complexity and potential 
for abuse, requiring “extensive [taxpayer] recordkeeping 
with regard to what commonly are small expenditures,” as 
well as “significant administrative and enforcement problems 
for the Internal Revenue Service.” H. R. Rep. No. 99–426, 
p. 109 (1985). 

In response, Congress enacted what is known as the “2% 
floor” by adding § 67 to the Code. Section 67(a) provides 
that “the miscellaneous itemized deductions for any taxable 
year shall be allowed only to the extent that the aggregate of 
such deductions exceeds 2 percent of adjusted gross income.” 
The term “miscellaneous itemized deductions” is defined to 
include all itemized deductions other than certain ones speci­
fied in § 67(b). Investment advisory fees are deductible pur­
suant to 26 U. S. C. § 212. Because § 212 is not listed in 
§ 67(b) as one of the categories of expenses that may be de­
ducted in full, such fees are “miscellaneous itemized deduc­
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tions” subject to the 2% floor. 26 CFR § 1.67–1T(a)(1)(ii) 
(2007). 

Section 67(e) makes the 2% floor generally applicable not 
only to individuals but also to estates and trusts,1 with one 
exception relevant here. Under this exception, “the ad­
justed gross income of an estate or trust shall be computed 
in the same manner as in the case of an individual, except 
that . . . the deductions for costs which are paid or incurred 
in connection with the administration of the estate or trust 
and which would not have been incurred if the property were 
not held in such trust or estate . . . shall be treated as allow­
able” and not subject to the 2% floor. § 67(e)(1). 

Petitioner Michael J. Knight is the trustee of the William 
L. Rudkin Testamentary Trust, established in the State of 
Connecticut in 1967. In 2000, the Trustee hired Warfield 
Associates, Inc., to provide advice with respect to investing 
the Trust’s assets. At the beginning of the tax year, the 
Trust held approximately $2.9 million in marketable securi­
ties, and it paid Warfield $22,241 in investment advisory fees 
for the year. On its fiduciary income tax return for 2000, 
the Trust reported total income of $624,816, and it deducted 
in full the investment advisory fees paid to Warfield. After 
conducting an audit, respondent Commissioner of Internal 
Revenue found that these investment advisory fees were 
miscellaneous itemized deductions subject to the 2% floor. 
The Commissioner therefore allowed the Trust to deduct the 
investment advisory fees, which were the only claimed de­
ductions subject to the floor, only to the extent that they 
exceeded 2% of the Trust’s adjusted gross income. The dis­
crepancy resulted in a tax deficiency of $4,448. 

The Trust filed a petition in the United States Tax Court 
seeking review of the assessed deficiency. It argued that 
the Trustee’s fiduciary duty to act as a “prudent investor” 

1 Because this case is only about trusts, we generally refer to trusts 
throughout, but the analysis applies equally to estates. 
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under the Connecticut Uniform Prudent Investor Act, Conn. 
Gen. Stat. §§ 45a–541a to 45a–541l (2007),2 required the 
Trustee to obtain investment advisory services, and there­
fore to pay investment advisory fees. The Trust argued 
that such fees are accordingly unique to trusts and therefore 
fully deductible under 26 U. S. C. § 67(e)(1). The Tax Court 
rejected this argument, holding that § 67(e)(1) allows full de­
ductibility only for expenses that are not commonly incurred 
outside the trust setting. Because investment advisory fees 
are commonly incurred by individuals, the Tax Court held 
that they are subject to the 2% floor when incurred by a 
trust. Rudkin Testamentary Trust v. Commissioner, 124 
T. C. 304, 309–311 (2005). 

The Trust appealed to the United States Court of Appeals 
for the Second Circuit. The Court of Appeals concluded 
that, in determining whether costs such as investment advi­
sory fees are fully deductible or subject to the 2% floor, 
§ 67(e) “directs the inquiry toward the counterfactual condi­
tion of assets held individually instead of in trust,” and re­
quires “an objective determination of whether the particular 
cost is one that is peculiar to trusts and one that individuals 
are incapable of incurring.” 467 F. 3d 149, 155, 156 (2006). 
The court held that because investment advisory fees were 
“costs of a type that could be incurred if the property were 
held individually rather than in trust,” deduction of such fees 
by the Trust was subject to the 2% floor. Id., at 155–156. 

2 Forty-four States and the District of Columbia have adopted versions 
of the Uniform Prudent Investor Act. See 7B U. L. A. 1–2 (2006) (listing 
States that have enacted the Uniform Prudent Investor Act). Five of the 
remaining six States have adopted their own versions of the prudent in­
vestor standard. See Del. Code Ann., Tit. 12, § 3302 (1995 ed. and 2006 
Supp.); Ga. Code Ann. § 53–12–287 (1997); La. Rev. Stat. Ann. § 9:2127 
(West 2005); Md. Est. & Trusts Code Ann. § 15–114 (Lexis 2001); S. D. 
Codified Laws § 55–5–6 (2004). Kentucky, the only remaining State, ap­
plies the prudent investor standard only in certain circumstances. See 
Ky. Rev. Stat. Ann. § 286.3–277 (Lexis 2007 Cum. Supp.); §§ 386.454(1), 
386.502 (Supp. 2007). 
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The Courts of Appeals are divided on the question pre­
sented. The Sixth Circuit has held that investment advisory 
fees are fully deductible. O’Neill v. Commissioner, 994 
F. 2d 302, 304 (1993). In contrast, both the Fourth and Fed­
eral Circuits have held that such fees are subject to the 2% 
floor, because they are “commonly” or “customarily” incurred 
outside of trusts. See Scott v. United States, 328 F. 3d 132, 
140 (CA4 2003); Mellon Bank, N. A. v. United States, 265 
F. 3d 1275, 1281 (CA Fed. 2001). The Court of Appeals 
below came to the same conclusion, but as noted announced 
a more exacting test, allowing “full deduction only for those 
costs that could not have been incurred by an individual 
property owner.” 467 F. 3d, at 156 (emphasis added). We 
granted the Trustee’s petition for certiorari to resolve the 
conflict, 551 U. S. 1144 (2007), and now affirm. 

II 

“We start, as always, with the language of the statute.” 
Williams v. Taylor, 529 U. S. 420, 431 (2000). Section 67(e) 
sets forth a general rule: “[T]he adjusted gross income of 
[a] . . . trust shall be computed in the same manner as in the 
case of an individual.” That is, trusts can ordinarily deduct 
costs subject to the same 2% floor that applies to individuals’ 
deductions. Section 67(e) provides for an exception to the 
2% floor when two conditions are met. First, the relevant 
cost must be “paid or incurred in connection with the admin­
istration of the . . . trust.” § 67(e)(1). Second, the cost must 
be one “which would not have been incurred if the property 
were not held in such trust.” Ibid. 

In applying the statute, the Court of Appeals below asked 
whether the cost at issue could have been incurred by an 
individual.3 This approach flies in the face of the statutory 

3 The Solicitor General embraces this position in this Court, arguing that 
the Court of Appeals’ approach represents the best reading of the statute 
and establishes an easily administrable rule. See Brief for Respondent 
17–20, 22. Indeed, after the Court of Appeals’ decision, the Commissioner 



552US1 Unit: $U12 [01-11-12 21:44:32] PAGES PGT: OPIN

188 KNIGHT v. COMMISSIONER 

Opinion of the Court 

language. The provision at issue asks whether the costs 
“would not have been incurred if the property were not held” 
in trust, ibid., not, as the Court of Appeals would have it, 
whether the costs “could not have been incurred” in such a 
case, 467 F. 3d, at 156. The fact that an individual could not 
do something is one reason he would not, but not the only 
possible reason. If Congress had intended the Court of Ap­
peals’ reading, it easily could have replaced “would” in the 
statute with “could,” and presumably would have. The fact 
that it did not adopt this readily available and apparent alter­
native strongly supports rejecting the Court of Appeals’ 
reading.4 

Moreover, if the Court of Appeals’ reading were correct, 
it is not clear why Congress would have included in the stat­

adopted that court’s reading of the statute in a proposed regulation. See 
Section 67 Limitations on Estates or Trusts, 72 Fed. Reg. 41245 (2007) 
(notice of proposed rulemaking) (a trust-related cost is exempted from the 
2% floor only if “an individual could not have incurred that cost in connec­
tion with property not held in an estate or trust” (emphasis added)). The 
Government did not advance this argument before the Court of Appeals. 
See Brief for Appellee in No. 05–5151–AG (CA2), pp. 3–4, 22–24. In fact, 
the notice of proposed rulemaking appears to be the first time the Govern­
ment has ever taken this position, and we are the first Court to which the 
argument has been made in a brief. See Brief for United States in Mellon 
Bank, N. A. v. United States, No. 01–5015 (CA Fed.), p. 27 (“[I]f a trust­
related administrative expense is also customarily or habitually incurred 
outside of trusts, then it is subject to the two-percent floor”); Brief for 
United States in Scott v. United States, No. 02–1464 (CA4), p. 27 (same). 

4 In pressing the Court of Appeals’ approach, the Solicitor General ar­
gues that “to say that a team would not have won the game if it were not 
for the quarterback’s outstanding play is to say that the team could not 
have won without the quarterback.” Brief for Respondent 19. But the 
Solicitor General simply posits the truth of a proposition—that the team 
would not have won the game if it were not for the quarterback’s outstand­
ing play—and then states its equivalent. The statute, in contrast, does 
not posit any proposition. Rather, it asks a question: whether a particular 
cost would have been incurred if the property were held by an individual 
instead of a trust. 
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ute the first clause of § 67(e)(1). If the only costs that are 
fully deductible are those that could not be incurred outside 
the trust context—that is, that could only be incurred by 
trusts—then there would be no reason to place the further 
condition on full deductibility that the costs be “paid or in­
curred in connection with the administration of the . . . 
trust,” § 67(e)(1). We can think of no expense that could be 
incurred exclusively by a trust but would nevertheless not 
be “paid or incurred in connection with” its administration. 

The Trustee argues that the exception in § 67(e)(1) “estab­
lishes a straightforward causation test.” Brief for Peti­
tioner 22. The proper inquiry, the Trustee contends, is 
“whether a particular expense of a particular trust or estate 
was caused by the fact that the property was held in the 
trust or estate.” Ibid. Investment advisory fees incurred 
by a trust, the argument goes, meet this test because these 
costs are caused by the trustee’s obligation “to obtain advice 
on investing trust assets in compliance with the Trustees’ 
particular fiduciary duties.” Ibid. We reject this reading 
as well. 

On the Trustee’s view, the statute operates only to distin­
guish costs that are incurred by virtue of a trustee’s fiduciary 
duties from those that are not. But all (or nearly all) of a 
trust’s expenses are incurred because the trustee has a duty 
to incur them; otherwise, there would be no reason for the 
trust to incur the expense in the first place. See G. 
Bogert & G. Bogert, Law of Trusts and Trustees § 801, p. 134 
(2d rev. ed. 1981) (“[T]he payment for expenses must be rea­
sonably necessary to facilitate administration of the trust”). 
As an example of a type of trust-related expense that would 
be subject to the 2% floor, the Trustee offers “expenses for 
routine maintenance of real property” held by a trust. Brief 
for Petitioner 23. But such costs would appear to be fully 
deductible under the Trustee’s own reading because a 
trustee is obligated to incur maintenance expenses in light 
of the fiduciary duty to maintain trust property. See 1 Re­
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statement (Second) of Trusts § 176, p. 381 (1957) (“The 
trustee is under a duty to the beneficiary to use reasonable 
care and skill to preserve the trust property”). 

Indeed, the Trustee’s formulation of its argument is circu­
lar: “Trust investment advice fees are caused by the fact 
the property is held in trust.” Brief for Petitioner 19. But 
“trust investment advice fees” are only aptly described as 
such because the property is held in trust; the statute asks 
whether such costs would be incurred by an individual if the 
property were not. Even when there is a clearly analogous 
category of costs that would be incurred by individuals, the 
Trustee’s reading would exempt most or all trust costs as 
fully deductible merely because they derive from a trustee’s 
fiduciary duty. Adding the modifier “trust” to costs that 
otherwise would be incurred by an individual surely cannot 
be enough to escape the 2% floor. 

What is more, if the Trustee’s position were correct, then 
only the first clause of § 67(e)(1)—providing that the cost be 
“incurred in connection with the administration of the . . . 
trust”—would be necessary. The statute’s second, limiting 
condition—that the cost also be one “which would not have 
been incurred if the property were not held in such trust”— 
would do no work; we see no difference in saying, on the one 
hand, that costs are “caused by” the fact that the property 
is held in trust and, on the other, that costs are incurred 
“in connection with the administration” of the trust. Thus, 
accepting the Trustee’s approach “would render part of the 
statute entirely superfluous, something we are loath to do.” 
Cooper Industries, Inc. v. Aviall Services, Inc., 543 U. S. 157, 
166 (2004). 

The Trustee’s reading is further undermined by our incli­
nation, “[i]n construing provisions . . . in which a general 
statement of policy is qualified by an exception, [to] read the 
exception narrowly in order to preserve the primary opera­
tion of the provision.” Commissioner v. Clark, 489 U. S. 
726, 739 (1989). As we have said, § 67(e) sets forth a general 
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rule for purposes of the 2% floor established in § 67(a): “For 
purposes of this section, the adjusted gross income of an 
estate or trust shall be computed in the same manner as 
in the case of an individual.” Under the Trustee’s reading, 
§ 67(e)(1)’s exception would swallow the general rule; most 
(if not all) expenses incurred by a trust would be fully 
deductible. “Given that Congress has enacted a general 
rule . . . , we  should not eviscerate that legislative judgment 
through an expansive reading of a somewhat ambiguous ex­
ception.” Ibid. 

More to the point, the statute by its terms does not “estab­
lis[h] a straightforward causation test,” Brief for Petitioner 
22, but rather invites a hypothetical inquiry into the treat­
ment of the property were it held outside a trust. The stat­
ute does not ask whether a cost was incurred because the 
property is held by a trust; it asks whether a particular cost 
“would not have been incurred if the property were not held 
in such trust,” § 67(e)(1). “Far from examining the nature 
of the cost at issue from the perspective of whether it was 
caused by the trustee’s duties, the statute instead looks to 
the counterfactual question of whether individuals would 
have incurred such costs in the absence of a trust.” Brief 
for Respondent 9. 

This brings us to the test adopted by the Fourth and Fed­
eral Circuits: Costs incurred by trusts that escape the 2% 
floor are those that would not “commonly” or “customarily” 
be incurred by individuals. See Scott, 328 F. 3d, at 140 (“Put 
simply, trust-related administrative expenses are subject to 
the 2% floor if they constitute expenses commonly incurred 
by individual taxpayers”); Mellon Bank, 265 F. 3d, at 1281 
(§ 67(e) “treats as fully deductible only those trust-related 
administrative expenses that are unique to the administra­
tion of a trust and not customarily incurred outside of 
trusts”). The Solicitor General also accepts this view as an 
alternative reading of the statute. See Brief for Respond­
ent 20–21. We agree with this approach. 
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The question whether a trust-related expense is fully de­
ductible turns on a prediction about what would happen if a 
fact were changed—specifically, if the property were held by 
an individual rather than by a trust. In the context of mak­
ing such a prediction, when there is uncertainty about the 
answer, the word “would” is best read as “express[ing] con­
cepts such as custom, habit, natural disposition, or probabil­
ity.” Scott, supra, at 139. See Webster’s Third New Inter­
national Dictionary 2637–2638 (1993); American Heritage 
Dictionary 2042, 2059 (3d ed. 1996). The Trustee objects 
that the statutory text “does not ask whether expenses are 
‘customarily’ incurred outside of trusts,” Reply Brief for 
Petitioner 15, but that is the direct import of the language 
in context. The text requires determining what would hap­
pen if a fact were changed; such an exercise necessarily en­
tails a prediction; and predictions are based on what would 
customarily or commonly occur. Thus, in asking whether a 
particular type of cost “would not have been incurred” if the 
property were held by an individual, § 67(e)(1) excepts from 
the 2% floor only those costs that it would be uncommon 
(or unusual, or unlikely) for such a hypothetical individual 
to incur. 

III 

Having decided on the proper reading of § 67(e)(1), we 
come to the application of the statute to the particular ques­
tion in this case: whether investment advisory fees incurred 
by a trust escape the 2% floor. 

It is not uncommon or unusual for individuals to hire an 
investment adviser. Certainly the Trustee, who has the 
burden of establishing its entitlement to the deduction, has 
not demonstrated that it is. See INDOPCO, Inc. v. Com­
missioner, 503 U. S. 79, 84 (1992) (noting the “ ‘familiar 
rule’ that ‘an income tax deduction is a matter of legislative 
grace and that the burden of clearly showing the right to the 
claimed deduction is on the taxpayer’ ” (quoting Interstate 
Transit Lines v. Commissioner, 319 U. S. 590, 593 (1943))); 
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Tax Court Rule 142(a)(1) (stating that the “burden of proof 
shall be upon the petitioner,” with certain exceptions not 
relevant here). The Trustee’s argument is that individuals 
cannot incur trust investment advisory fees, not that individ­
uals do not commonly incur investment advisory fees. 

Indeed, the essential point of the Trustee’s argument is 
that he engaged an investment adviser because of his fidu­
ciary duties under Connecticut’s Uniform Prudent Investor 
Act, Conn. Gen. Stat. § 45a–541a(a) (2007). The Act epony­
mously requires trustees to follow the “prudent investor 
rule.” See n. 2, supra. To satisfy this standard, a trustee 
must “invest and manage trust assets as a prudent investor 
would, by considering the purposes, terms, distribution re­
quirements and other circumstances of the trust.” § 45a– 
541b(a) (emphasis added). The prudent investor standard 
plainly does not refer to a prudent trustee; it would not be 
very helpful to explain that a trustee should act as a prudent 
trustee would. Rather, the standard looks to what a pru­
dent investor with the same investment objectives handling 
his own affairs would do—i. e., a prudent individual investor. 
See Restatement (Third) of Trusts (Prudent Investor Rule) 
Reporter’s Notes on § 227, p. 58 (1990) (“The prudent inves­
tor rule of this Section has its origins in the dictum of Har­
vard College v. Amory, 9 Pick. (26 Mass.) 446, 461 (1830), 
stating that trustees must ‘observe how men of prudence, 
discretion, and intelligence manage their own affairs, not in 
regard to speculation, but in regard to the permanent dispo­
sition of their funds, considering the probable income, as well 
as the probable safety of the capital to be invested’ ”). See 
also, e. g., In re Musser’s Estate, 341 Pa. 1, 9–10, 17 A. 2d 
411, 415 (1941) (noting the “general rule” that “a trustee 
must exercise such prudence and diligence in conducting the 
affairs of the trust as men of average diligence and discretion 
would employ in their own affairs”). And we have no reason 
to doubt the Trustee’s claim that a hypothetical prudent in­
vestor in his position would have solicited investment advice, 
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just as he did. Having accepted all this, it is quite difficult 
to say that investment advisory fees “would not have been 
incurred”—that is, that it would be unusual or uncommon for 
such fees to have been incurred—if the property were held 
by an individual investor with the same objectives as the 
Trust in handling his own affairs. 

We appreciate that the inquiry into what is common may 
not be as easy in other cases, particularly given the absence 
of regulatory guidance. But once you depart in the name of 
ease of administration from the language chosen by Con­
gress, there is more than one way to skin the cat: The 
Trustee raises administrability concerns in support of his 
causation test, Reply Brief for Petitioner 6, but so does the 
Government in explaining why it prefers the Court of Ap­
peals’ approach to the one it has successfully advanced before 
the Tax Court and two Federal Circuits. Congress’s deci­
sion to phrase the pertinent inquiry in terms of a prediction 
about a hypothetical situation inevitably entails some uncer­
tainty, but that is no excuse for judicial amendment of the 
statute. The Code elsewhere poses similar questions—such 
as whether expenses are “ordinary,” see §§ 162(a), 212; see 
also Deputy, Administratrix v. Du Pont, 308 U. S. 488, 495 
(1940) (noting that “[o]rdinary has the connotation of normal, 
usual, or customary”)—and the inquiry is in any event what 
§ 67(e)(1) requires. 

As the Solicitor General concedes, some trust-related in­
vestment advisory fees may be fully deductible “if an invest­
ment advisor were to impose a special, additional charge 
applicable only to its fiduciary accounts.” Brief for Re­
spondent 25. There is nothing in the record, however, to 
suggest that Warfield charged the Trustee anything extra, 
or treated the Trust any differently than it would have 
treated an individual with similar objectives, because of the 
Trustee’s fiduciary obligations. See App. 24–27. It is con­
ceivable, moreover, that a trust may have an unusual invest­
ment objective, or may require a specialized balancing of the 
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interests of various parties, such that a reasonable compari­
son with individual investors would be improper. In such a 
case, the incremental cost of expert advice beyond what 
would normally be required for the ordinary taxpayer would 
not be subject to the 2% floor. Here, however, the Trust 
has not asserted that its investment objective or its requisite 
balancing of competing interests was distinctive. Accord­
ingly, we conclude that the investment advisory fees incurred 
by the Trust are subject to the 2% floor. 

The judgment of the Court of Appeals is affirmed. 

It is so ordered. 
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NEW YORK STATE BOARD OF ELECTIONS et al. v. 
LOPEZ TORRES et al. 

certiorari to the united states court of appeals for 
the second circuit 

No. 06–766. Argued October 3, 2007—Decided January 16, 2008 

Under New York’s current Constitution, State Supreme Court Justices are 
elected in each of the State’s judicial districts. Since 1921, New York’s 
election law has required parties to select their nominees by a conven­
tion composed of delegates elected by party members. An individual 
running for delegate must submit a 500-signature petition collected 
within a specified time. The convention’s nominees appear automati­
cally on the general-election ballot, along with any independent candi­
dates who meet certain statutory requirements. Respondents filed 
suit, seeking, inter alia, a declaration that New York’s convention sys­
tem violates the First Amendment rights of challengers running against 
candidates favored by party leaders and an injunction mandating a di­
rect primary election to select Supreme Court nominees. The Federal 
District Court issued a preliminary injunction, pending the enactment 
of a new state statutory scheme, and the Second Circuit affirmed. 

Held: New York’s system of choosing party nominees for the State Su­
preme Court does not violate the First Amendment. Pp. 202–209. 

(a) Because a political party has a First Amendment right to limit its 
membership as it wishes, and to choose a candidate-selection process 
that will in its view produce the nominee who best represents its politi­
cal platform, a State’s power to prescribe party use of primaries or con­
ventions to select nominees for the general election is not without limits. 
California Democratic Party v. Jones, 530 U. S. 567, 577. However, 
respondents, who claim their own associational right to join and have 
influence in the party, are in no position to rely on the right that the 
First Amendment confers on political parties. Pp. 202–204. 

(b) Respondents’ contention that New York’s electoral system does 
not assure them a fair chance of prevailing in their parties’ candidate­
selection process finds no support in this Court’s precedents. Even if 
Kusper v. Pontikes, 414 U. S. 51, 57, which acknowledged an individual’s 
associational right to vote in a party primary without undue state­
imposed impediment, were extended to cover the right to run in a party 
primary, the New York law’s signature and deadline requirements are 
entirely reasonable. A State may demand a minimum degree of sup­
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port for candidate access to a ballot, see Jenness v. Fortson, 403 U. S. 
431, 442. P. 204. 

(c) Respondents’ real complaint is that the convention process follow­
ing the delegate election does not give them a realistic chance to secure 
their party’s nomination because the party leadership garners more 
votes for its delegate slate and effectively determines the nominees. 
This says no more than that the party leadership has more widespread 
support than a candidate not supported by the leadership. Cases invali­
dating ballot-access requirements have focused on the requirements 
themselves, and not on the manner in which political actors function 
under those requirements. E. g., Bullock v. Carter, 405 U. S. 134. 
Those cases do not establish an individual’s constitutional right to have 
a “fair shot” at winning a party’s nomination. Pp. 204–207. 

(d) Respondents’ argument that the existence of entrenched “one­
party rule” in the State’s general election demands that the First 
Amendment be used to impose additional competition in the parties’ 
nominee-selection process is a novel and implausible reading of the First 
Amendment. Pp. 207–209. 

462 F. 3d 161, reversed. 

Scalia, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Stevens, Souter, Thomas, Ginsburg, Breyer, and Alito, JJ., 
joined. Stevens, J., filed a concurring opinion, in which Souter, J., 
joined, post, p. 209. Kennedy, J., filed an opinion concurring in the judg­
ment, in which Breyer, J., joined as to Part II, post, p. 209. 

Theodore B. Olson argued the cause for petitioners New 
York State Board of Elections et al. With him on the briefs 
were Matthew D. McGill, Michael S. Diamant, Todd D. Val­
entine, Randy M. Mastro, and Jennifer L. Conn. Andrew J. 
Rossman argued the cause for petitioners New York County 
Democratic Committee et al. With him on the briefs were 
Steven M. Pesner, James P. Chou, James E. d’Auguste, 
Vincenzo A. DeLeo, Edward P. Lazarus, Carter G. Phillips, 
Thomas C. Goldstein, Joseph L. Forstadt, Ernst H. Rosen­
berger, Burton N. Lipshie, David A. Sifre, and Arthur W. 
Greig. Andrew M. Cuomo, Attorney General of New York, 
Barbara D. Underwood, Solicitor General, Benjamin N. Gut­
man, Deputy Solicitor General, and Denise A. Hartman, As­
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sistant Solicitor General, filed briefs for petitioner the State 
of New York. 

Frederick A. O. Schwarz, Jr., argued the cause for re­
spondents. With him on the brief were Burt Neuborne, 
Deborah Goldberg, Kent A. Yalowitz, and Paul M. Smith.* 

Justice Scalia delivered the opinion of the Court. 

The State of New York requires that political parties se­
lect their nominees for Supreme Court Justice at a conven­
tion of delegates chosen by party members in a primary elec­
tion. We consider whether this electoral system violates 
the First Amendment rights of prospective party candidates. 

I
 
A
 

The Supreme Court of New York is the State’s trial court 
of general jurisdiction, with an Appellate Division that hears 
appeals from certain lower courts. See N. Y. Const., Art. 

*Briefs of amici curiae urging reversal were filed for the Asian Ameri­
can Bar Association of New York by Steven B. Shapiro and Vincent 
T. Chang; for the Mid-Manhattan Branch of the NAACP et al. by Gene 
C. Schaerr, Steffen N. Johnson, Linda T. Coberly, and Michael J. Fried­
man; and for the Republican National Committee by H. Christopher 
Bartolomucci. 

Briefs of amici curiae urging affirmance were filed for the City of New 
York et al. by Preeta D. Bansal, Barry Kamins, Michael A. Cardozo, 
Victor A. Kovner, and Kathryn Grant Madigan; for the American Civil 
Liberties Union et al. by Arthur N. Eisenberg and Steven R. Shapiro; for 
the Asian American Legal Defense and Education Fund et al. by Mariann 
Meier Wang; for the Cato Institute et al. by Erik S. Jaffe; for Guy-Uriel E. 
Charles et al. by Ellen D. Katz, pro se; for the New York County Lawyers’ 
Association by Stephanie G. Wheeler and Bradley P. Smith; for the Wash­
ington Legal Foundation by Daniel J. Popeo and Richard A. Samp; for 
John Dunne by Andrew H. Schapiro; for Charles J. Hynes by Paul A. 
Engelmayer; for Edward I. Koch by Mr. Koch, pro se, and Bruce S. 
Kaplan; for Thomas Mann et al. by Daniel R. Ortiz, J. Gerald Hebert, and 
Paul S. Ryan; and for Former New York State Judges et al. by Holly K. 
Kulka and Jonathan R. Dowell. 
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VI, §§ 7, 8. Under New York’s current Constitution, the 
State is divided into 12 judicial districts, see Art. VI, § 6(a); 
N. Y. Jud. Law Ann. § 140 (West 2005), and Supreme Court 
Justices are elected to 14-year terms in each such district, 
see N. Y. Const., Art. VI, § 6(c). The New York Legislature 
has provided for the election of a total of 328 Supreme Court 
Justices in this fashion. See N. Y. Jud. Law Ann. § 140–a 
(West Supp. 2007). 

Over the years, New York has changed the method by 
which Supreme Court Justices are selected several times. 
Under the New York Constitution of 1821, Art. IV, § 7, all 
judicial officers, except Justices of the Peace, were appointed 
by the Governor with the consent of the Senate. See 7 
Sources and Documents of the U. S. Constitutions 181, 184– 
185 (W. Swindler ed. 1978). In 1846, New York amended its 
Constitution to require popular election of the Justices of the 
Supreme Court (and also the Judges of the New York Court 
of Appeals). Id., at 192, 200 (N. Y. Const. of 1846, Art. VI, 
§ 12). In the early years under that regime, the State al­
lowed political parties to choose their own method of select­
ing the judicial candidates who would bear their endorse­
ments on the general-election ballot. See, e. g., Report of 
Joint Committee of Senate and Assembly of New York, Ap­
pointed to Investigate Primary and Election Laws of This 
and Other States, S. Doc. No. 26, pp. 195–219 (1910). The 
major parties opted for party conventions, the same method 
then employed to nominate candidates for other state offices. 
Ibid.; see also P. Ray, An Introduction to Political Parties 
and Practical Politics 94 (1913). 

In 1911, the New York Legislature enacted a law requiring 
political parties to select Supreme Court nominees (and most 
other nominees who did not run statewide) through direct 
primary elections. Act of Oct. 18, 1911, ch. 891, § 45(4), 1911 
N. Y. Laws pp. 2657, 2682. The primary system came to 
be criticized as a “device capable of astute and successful 
manipulation by professionals,” Editorial, The State Conven­
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tion, N. Y. Times, May 1, 1917, p. 12, and the Republican 
candidate for Governor in 1920 campaigned against it as 
“a fraud” that “ ‘offered the opportunity for two things, for 
the demagogue and the man with money,’ ” Miller Declares 
Primary a Fraud, N. Y. Times, Oct. 23, 1920, p. 4. A law 
enacted in 1921 required parties to select their candidates 
for the Supreme Court by a convention composed of dele­
gates elected by party members. Act of May 2, 1921, 
ch. 479, §§ 45(1), 110, 1921 N. Y. Laws pp. 1451, 1454, 1471. 

New York retains this system of choosing party nominees 
for Supreme Court Justice to this day. Section 6–106 of 
New York’s election law sets forth its basic operation: “Party 
nominations for the office of justice of the supreme court 
shall be made by the judicial district convention.” N. Y. 
Elec. Law Ann. § 6–106 (West 2007). A “party” is any politi­
cal organization whose candidate for Governor received 
50,000 or more votes in the most recent election. § 1–104(3). 
In a September “delegate primary,” party members elect 
delegates from each of New York’s 150 assembly districts to 
attend the party’s judicial convention for the judicial district 
in which the assembly district is located. See N. Y. State 
Law Ann. § 121 (West 2003); N. Y. Elec. Law Ann. §§ 6–124, 
8–100(1)(a) (West 2007). An individual may run for delegate 
by submitting to the Board of Elections a designating peti­
tion signed by 500 enrolled party members residing in the 
assembly district, or by five percent of such enrolled mem­
bers, whichever is less. §§ 6–136(2)(i), (3). These signa­
tures must be gathered within a 37-day period preceding the 
filing deadline, which is approximately two months before 
the delegate primary. §§ 6–134(4), 6–158(1). The delegates 
elected in these primaries are uncommitted; the primary bal­
lot does not specify the judicial nominee whom they will sup­
port. § 7–114. 

The nominating conventions take place one to two weeks 
after the delegate primary. §§ 6–126, 6–158(5). Each of the 
12 judicial districts has its own convention to nominate the 
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party’s Supreme Court candidate or candidates who will run 
at large in that district in the general election. §§ 6–124, 
6–156. The general election takes place in November. § 8– 
100(1)(c). The nominees from the party conventions appear 
automatically on the general-election ballot. § 7–104(5). 
They may be joined on the general-election ballot by inde­
pendent candidates and candidates of political organizations 
that fail to meet the 50,000 vote threshold for “party” status; 
these candidates gain access to the ballot by submitting 
timely nominating petitions with (depending on the judicial 
district) 3,500 or 4,000 signatures from voters in that district 
or signatures from five percent of the number of votes cast 
for Governor in that district in the prior election, whichever 
is less. §§ 6–138, 6–142(2). 

B 

Respondent López Torres was elected in 1992 to the civil 
court for Kings County—a court with more limited jurisdic­
tion than the Supreme Court—having gained the nomination 
of the Democratic Party through a primary election. She 
claims that soon after her election, party leaders began to 
demand that she make patronage hires, and that her consist­
ent refusal to do so caused the local party to oppose her 
unsuccessful candidacy at the Supreme Court nominating 
conventions in 1997, 2002, and 2003. The following year, 
López Torres—together with other candidates who had 
failed to secure the nominations of their parties, voters who 
claimed to have supported those candidates, and the New 
York branch of a public-interest organization called Common 
Cause—brought suit in federal court against the New York 
Board of Elections, which is responsible for administering 
and enforcing the New York election law. See §§ 3–102, 3– 
104. They contended that New York’s election law bur­
dened the rights of challengers seeking to run against candi­
dates favored by the party leadership, and deprived voters 
and candidates of their rights to gain access to the ballot and 
to associate in choosing their party’s candidates. As rele­
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vant here, they sought a declaration that New York’s conven­
tion system for selecting Supreme Court Justices violates 
their First Amendment rights, and an injunction mandating 
the establishment of a direct primary election to select party 
nominees for Supreme Court Justice. 

The District Court issued a preliminary injunction grant­
ing the relief requested, pending the New York Legislature’s 
enactment of a new statutory scheme. 411 F. Supp. 2d 212, 
256 (EDNY 2006). A unanimous panel of the United States 
Court of Appeals for the Second Circuit affirmed. 462 F. 3d 
161 (2006). It held that voters and candidates possess a 
First Amendment right to a “realistic opportunity to partici­
pate in [a political party’s] nominating process, and to do so 
free from burdens that are both severe and unnecessary.” 
Id., at 187. New York’s electoral law violated that right be­
cause of the quantity of signatures and delegate recruits re­
quired to obtain a Supreme Court nomination at a judicial 
convention, see id., at 197, and because of the apparent real­
ity that party leaders can control delegates, see id., at 198– 
200. In the court’s view, because “one-party rule” prevailed 
within New York’s judicial districts, a candidate had a consti­
tutional right to gain access to the party’s convention, not­
withstanding her ability to get on the general-election ballot 
by petition signatures. Id., at 193–195, 200. The Second 
Circuit’s holding effectively returned New York to the sys­
tem of electing Supreme Court Justices that existed before 
the 1921 amendments to the election law. We granted cer­
tiorari. 549 U. S. 1204 (2007). 

II 
A 

A political party has a First Amendment right to limit its 
membership as it wishes, and to choose a candidate-selection 
process that will in its view produce the nominee who best 
represents its political platform. Democratic Party of 
United States v. Wisconsin ex rel. La Follette, 450 U. S. 107, 



552US1 Unit: $U13 [01-11-12 21:45:32] PAGES PGT: OPIN

203 Cite as: 552 U. S. 196 (2008) 

Opinion of the Court 

122 (1981); California Democratic Party v. Jones, 530 U. S. 
567, 574–575 (2000). These rights are circumscribed, how­
ever, when the State gives the party a role in the election 
process—as New York has done here by giving certain par­
ties the right to have their candidates appear with party en­
dorsement on the general-election ballot. Then, for exam­
ple, the party’s racially discriminatory action may become 
state action that violates the Fifteenth Amendment. See 
id., at 573. And then also the State acquires a legitimate 
governmental interest in ensuring the fairness of the party’s 
nominating process, enabling it to prescribe what that proc­
ess must be. Id., at 572–573. We have, for example, con­
sidered it to be “too plain for argument” that a State may 
prescribe party use of primaries or conventions to select 
nominees who appear on the general-election ballot. Amer­
ican Party of Tex. v. White, 415 U. S. 767, 781 (1974). That 
prescriptive power is not without limits. In Jones, for ex­
ample, we invalidated on First Amendment grounds Califor­
nia’s blanket primary, reasoning that it permitted non­
party-members to determine the candidate bearing the 
party’s standard in the general election. 530 U. S., at 577. 
See also Eu v. San Francisco County Democratic Central 
Comm., 489 U. S. 214, 224 (1989); Tashjian v. Republican 
Party of Conn., 479 U. S. 208, 214–217 (1986). 

In the present case, however, the party’s associational 
rights are at issue (if at all) only as a shield and not as a 
sword. Respondents are in no position to rely on the right 
that the First Amendment confers on political parties to 
structure their internal party processes and to select the 
candidate of the party’s choosing. Indeed, both the Republi­
can and Democratic state parties have intervened from the 
very early stages of this litigation to defend New York’s elec­
toral law. The weapon wielded by these plaintiffs is their 
own claimed associational right not only to join, but to have 
a certain degree of influence in, the party. They contend 
that New York’s electoral system does not go far enough— 
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does not go as far as the Constitution demands—in ensuring 
that they will have a fair chance of prevailing in their parties’ 
candidate-selection process. 

This contention finds no support in our precedents. We 
have indeed acknowledged an individual’s associational right 
to vote in a party primary without undue state-imposed im­
pediment. In Kusper v. Pontikes, 414 U. S. 51, 57 (1973), we 
invalidated an Illinois law that required a voter wishing to 
change his party registration so as to vote in the primary of 
a different party to do so almost two full years before the 
primary date. But Kusper does not cast doubt on all state­
imposed limitations upon primary voting. In Rosario v. 
Rockefeller, 410 U. S. 752 (1973), we upheld a New York 
State requirement that a voter have enrolled in the party of 
his choice at least 30 days before the previous general elec­
tion in order to vote in the next party primary. In any 
event, respondents do not claim that they have been ex­
cluded from voting in the primary. Moreover, even if we 
extended Kusper to cover not only the right to vote in the 
party primary but also the right to run, the requirements of 
the New York law (a 500-signature petition collected during 
a 37-day window in advance of the primary) are entirely rea­
sonable. Just as States may require persons to demonstrate 
“a significant modicum of support” before allowing them ac­
cess to the general-election ballot, lest it become unmanage­
able, Jenness v. Fortson, 403 U. S. 431, 442 (1971), they may 
similarly demand a minimum degree of support for candidate 
access to a primary ballot. The signature requirement here 
is far from excessive. See, e. g., Norman v. Reed, 502 U. S. 
279, 295 (1992) (approving requirement of 25,000 signatures, 
or approximately two percent of the electorate); White, 
supra, at 783 (approving requirement of one percent of the 
vote cast for Governor in the preceding general election, 
which was about 22,000 signatures). 

Respondents’ real complaint is not that they cannot vote 
in the election for delegates, nor even that they cannot run 
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in that election, but that the convention process that follows 
the delegate election does not give them a realistic chance 
to secure the party’s nomination. The party leadership, 
they say, inevitably garners more votes for its slate of dele­
gates (delegates uncommitted to any judicial nominee) than 
the unsupported candidate can amass for himself. And thus 
the leadership effectively determines the nominees. But 
this says nothing more than that the party leadership has 
more widespread support than a candidate not supported by 
the leadership. No New York law compels election of the 
leadership’s slate—or, for that matter, compels the delegates 
elected on the leadership’s slate to vote the way the leader­
ship desires. And no state law prohibits an unsupported 
candidate from attending the convention and seeking to per­
suade the delegates to support her. Our cases invalidating 
ballot-access requirements have focused on the requirements 
themselves, and not on the manner in which political actors 
function under those requirements. See, e. g., Bullock v. 
Carter, 405 U. S. 134 (1972) (Texas statute required exorbi­
tant filing fees); Williams v. Rhodes, 393 U. S. 23 (1968) (Ohio 
statute required, inter alia, excessive number of petition sig­
natures); Anderson v. Celebrezze, 460 U. S. 780 (1983) (Ohio 
statute established unreasonably early filing deadline). 
Here respondents complain not of the state law, but of the 
voters’ (and their elected delegates’) preference for the 
choices of the party leadership. 

To be sure, we have, as described above, permitted States 
to set their faces against “party bosses” by requiring party­
candidate selection through processes more favorable to in­
surgents, such as primaries. But to say that the State can 
require this is a far cry from saying that the Constitution 
demands it. None of our cases establishes an individual’s 
constitutional right to have a “fair shot” at winning the par­
ty’s nomination. And with good reason. What constitutes 
a “fair shot” is a reasonable enough question for legislative 
judgment, which we will accept so long as it does not too 
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much infringe upon the party’s associational rights. But it 
is hardly a manageable constitutional question for judges— 
especially for judges in our legal system, where traditional 
electoral practice gives no hint of even the existence, much 
less the content, of a constitutional requirement for a “fair 
shot” at party nomination. Party conventions, with their at­
tendant “smoke-filled rooms” and domination by party lead­
ers, have long been an accepted manner of selecting party 
candidates. “National party conventions prior to 1972 were 
generally under the control of state party leaders” who 
determined the votes of state delegates. American Presi­
dential Elections: Process, Policy, and Political Change 14 
(H. Schantz ed. 1996). Selection by convention has never 
been thought unconstitutional, even when the delegates were 
not selected by primary but by party caucuses. See ibid. 

The Second Circuit’s judgment finesses the difficulty of 
saying how much of a shot is a “fair shot” by simply mandat­
ing a primary until the New York Legislature acts. This 
was, according to the Second Circuit, the New York election 
law’s default manner of party-candidate selection for offices 
whose manner of selection is not otherwise prescribed. 
Petitioners question the propriety of this mandate, but we 
need not pass upon that here. Even conceding its propriety, 
there is good reason to believe that the elected members of 
the New York Legislature remain opposed to the primary, 
for the same reasons their predecessors abolished it 86 years 
ago: because it leaves judicial selection to voters uninformed 
about judicial qualifications, and places a high premium upon 
the ability to raise money. Should the New York Legisla­
ture persist in that view, and adopt something different from 
a primary and closer to the system that the Second Circuit 
invalidated, the question whether that provides enough of a 
“fair shot” would be presented. We are not inclined to open 
up this new and excitingly unpredictable theater of election 
jurisprudence. Selection by convention has been a tradi­
tional means of choosing party nominees. While a State 
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may determine it is not desirable and replace it, it is not 
unconstitutional. 

B 

Respondents put forward, as a special factor which gives 
them a First Amendment right to revision of party processes 
in the present case, the assertion that party loyalty in New 
York’s judicial districts renders the general-election ballot 
“uncompetitive.” They argue that the existence of en­
trenched “one-party rule” demands that the First Amend­
ment be used to impose additional competition in the 
nominee-selection process of the parties. (The asserted 
“one-party rule,” we may observe, is that of the Democrats 
in some judicial districts, and of the Republicans in others. 
See 411 F. Supp. 2d, at 230.) This is a novel and implausible 
reading of the First Amendment. 

To begin with, it is hard to understand how the competi­
tiveness of the general election has anything to do with re­
spondents’ associational rights in the party’s selection proc­
ess. It makes no difference to the person who associates 
with a party and seeks its nomination whether the party is 
a contender in the general election, an underdog, or the fa­
vorite. Competitiveness may be of interest to the voters in 
the general election, and to the candidates who choose to run 
against the dominant party. But we have held that those 
interests are well enough protected so long as all candidates 
have an adequate opportunity to appear on the general­
election ballot. In Jenness we upheld a petition-signature 
requirement for inclusion on the general-election ballot of 
five percent of the eligible voters, see 403 U. S., at 442, and 
in Munro v. Socialist Workers Party, 479 U. S. 189, 199 
(1986), we upheld a petition-signature requirement of one 
percent of the vote in the State’s primary. New York’s 
general-election balloting procedures for Supreme Court 
Justice easily pass muster under this standard. Candidates 
who fail to obtain a major party’s nomination via convention 
can still get on the general-election ballot for the judicial 
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district by providing the requisite number of signatures of 
voters resident in the district. N. Y. Elec. Law Ann. § 6– 
142(2). To our knowledge, outside of the Fourteenth and 
Fifteenth Amendment contexts, see Jones, 530 U. S., at 573, 
no court has ever made “one-party entrenchment” a basis for 
interfering with the candidate-selection processes of a party. 
(Of course, the lack of one-party entrenchment will not cause 
free access to the general-election ballot to validate an other­
wise unconstitutional restriction upon participation in a par­
ty’s nominating process. See Bullock, 405 U. S., at 146–147.) 

The reason one-party rule is entrenched may be (and usu­
ally is) that voters approve of the positions and candidates 
that the party regularly puts forward. It is no function of 
the First Amendment to require revision of those positions 
or candidates. The States can, within limits (that is, short 
of violating the parties’ freedom of association), discourage 
party monopoly—for example, by refusing to show party en­
dorsement on the election ballot. But the Constitution pro­
vides no authority for federal courts to prescribe such a 
course. The First Amendment creates an open marketplace 
where ideas, most especially political ideas, may compete 
without government interference. See Abrams v. United 
States, 250 U. S. 616, 630 (1919) (Holmes, J., dissenting). It 
does not call on the federal courts to manage the market by 
preventing too many buyers from settling upon a single 
product. 

Limiting respondents’ court-mandated “fair shot at party 
endorsement” to situations of one-party entrenchment 
merely multiplies the impracticable lines courts would be 
called upon to draw. It would add to those alluded to earlier 
the line at which mere party popularity turns into “one­
party dominance.” In the case of New York’s election sys­
tem for Supreme Court Justices, that line would have to be 
drawn separately for each of the 12 judicial districts—and in 
those districts that are “competitive” the current system 
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would presumably remain valid. But why limit the remedy 
to one-party dominance? Does not the dominance of two 
parties similarly stifle competing opinions? Once again, we 
decline to enter the morass. 

* * * 

New York State has thrice (in 1846, 1911, and 1921) dis­
played a willingness to reconsider its method of selecting 
Supreme Court Justices. If it wishes to return to the pri­
mary system that it discarded in 1921, it is free to do so; but 
the First Amendment does not compel that. We reverse the 
Second Circuit’s contrary judgment. 

It is so ordered. 

Justice Stevens, with whom Justice Souter joins, 
concurring. 

While I join Justice Scalia’s cogent resolution of the con­
stitutional issues raised by this case, I think it appropriate 
to emphasize the distinction between constitutionality and 
wise policy. Our holding with respect to the former should 
not be misread as endorsement of the electoral system under 
review, or disagreement with the findings of the District 
Court that describe glaring deficiencies in that system and 
even lend support to the broader proposition that the very 
practice of electing judges is unwise. But as I recall my 
esteemed former colleague, Thurgood Marshall, remarking 
on numerous occasions: “The Constitution does not prohibit 
legislatures from enacting stupid laws.” 

Justice Kennedy, with whom Justice Breyer joins as 
to Part II, concurring in the judgment. 

The Court’s analysis, in my view, is correct in important 
respects; but my own understanding of the controlling prin­
ciples counsels concurrence in the judgment and the expres­
sion of these additional observations. 
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I 

When a state-mandated primary is used to select delegates 
to conventions or nominees for office, the State is bound not 
to design its ballot or election processes in ways that impose 
severe burdens on First Amendment rights of expression 
and political participation. See Kusper v. Pontikes, 414 
U. S. 51, 57–58 (1973); see also California Democratic Party 
v. Jones, 530 U. S. 567, 581–582 (2000); cf. Lubin v. Panish, 
415 U. S. 709, 716 (1974); Bullock v. Carter, 405 U. S. 134, 144 
(1972); Gray v. Sanders, 372 U. S. 368, 380 (1963). Respond­
ents’ objection to New York’s scheme of nomination by con­
vention is that it is difficult for those who lack party connec­
tions or party backing to be chosen as a delegate or to 
become a nominee for office. Were the state-mandated­
and-designed nominating convention the sole means to attain 
access to the general election ballot there would be consider­
able force, in my view, to respondents’ contention that the 
First Amendment prohibits the State from requiring a dele­
gate selection mechanism with the rigidities and difficulties 
attendant upon this one. The system then would be subject 
to scrutiny from the standpoint of a “reasonably diligent in­
dependent candidate,” Storer v. Brown, 415 U. S. 724, 742 
(1974). The Second Circuit took this approach. 462 F. 3d 
161, 196 (2006). 

As the Court is careful to note, however, New York has a 
second mechanism for placement on the final election ballot. 
Ante, at 201. One who seeks to be a justice of the New 
York Supreme Court may qualify by a petition process. The 
petition must be signed by the lesser of (1) 5 percent of the 
number of votes last cast for Governor in the judicial district 
or (2) either 3,500 or 4,000 voters (depending on the district). 
This requirement has not been shown to be an unreasonable 
one, a point respondents appear to concede. True, the can­
didate who gains ballot access by petition does not have a 
party designation; but the candidate is still considered by 
the voters. 
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The petition alternative changes the analysis. Cf. Munro 
v. Socialist Workers Party, 479 U. S. 189, 199 (1986) (“It can 
hardly be said that Washington’s voters are denied freedom 
of association because they must channel their expressive ac­
tivity into a campaign at the primary as opposed to the gen­
eral election”). 

This is not to say an alternative route to the general elec­
tion exempts the delegate primary/nominating convention 
from all scrutiny. For instance, the Court in Bullock, after 
determining that Texas’ primary election filing fees were so 
“patently exclusionary” on the basis of wealth as to invoke 
strict scrutiny under the Equal Protection Clause, rejected 
the argument that candidate access to the general election 
without a fee saved the statute. 405 U. S., at 143–144, 146– 
147 (“[W]e can hardly accept as reasonable an alternative 
that requires candidates and voters to abandon their party 
affiliations in order to avoid the burdens of the filing fees”). 
But there is a dynamic relationship between, in this case, the 
convention system and the petition process; higher burdens 
at one stage are mitigated by lower burdens at the other. 
See Burdick v. Takushi, 504 U. S. 428, 448 (1992) (Kennedy, 
J., dissenting) (“The liberality of a State’s ballot access laws 
is one determinant of the extent of the burden imposed by 
the write-in ban; it is not, though, an automatic excuse for 
forbidding all write-in voting”); Persily, Candidates v. Par­
ties: Constitutional Constraints on Primary Ballot Access 
Laws, 89 Geo. L. J. 2181, 2214–2216 (2001). And, though the 
point does not apply here, there are certain injuries (as in 
Bullock) that are so severe they are unconstitutional no mat­
ter how minor the burdens at the other stage. As the Court 
recognized in Kusper, moreover, there is an individual right 
to associate with the political party of one’s choice and to 
have a voice in the selection of that party’s candidate for 
public office. See 414 U. S., at 58. On the particular facts 
and circumstances of this case, then, I reach the same conclu­
sion the Court does. 
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II 

It is understandable that the Court refrains from com­
menting upon the use of elections to select the judges of the 
State’s courts of general jurisdiction, for New York has the 
authority to make that decision. This closing observation, 
however, seems to be in order. 

When one considers that elections require candidates to 
conduct campaigns and to raise funds in a system designed 
to allow for competition among interest groups and political 
parties, the persisting question is whether that process is 
consistent with the perception and the reality of judicial in­
dependence and judicial excellence. The rule of law, which 
is a foundation of freedom, presupposes a functioning judi­
ciary respected for its independence, its professional attain­
ments, and the absolute probity of its judges. And it may 
seem difficult to reconcile these aspirations with elections. 

Still, though the Framers did not provide for elections of 
federal judges, most States have made the opposite choice, 
at least to some extent. In light of this longstanding prac­
tice and tradition in the States, the appropriate practical re­
sponse is not to reject judicial elections outright but to find 
ways to use elections to select judges with the highest quali­
fications. A judicial election system presents the opportu­
nity, indeed the civic obligation, for voters and the commu­
nity as a whole to become engaged in the legal process. 
Judicial elections, if fair and open, could be an essential 
forum for society to discuss and define the attributes of ju­
dicial excellence and to find ways to discern those qualities 
in the candidates. The organized bar, the legal academy, 
public advocacy groups, a principled press, and all the other 
components of functioning democracy must engage in this 
process. 

Even in flawed election systems there emerge brave and 
honorable judges who exemplify the law’s ideals. But it is 
unfair to them and to the concept of judicial independence if 
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the State is indifferent to a selection process open to manipu­
lation, criticism, and serious abuse. 

Rule of law is secured only by the principled exercise of 
political will. If New York statutes for nominating and elec­
ting judges do not produce both the perception and the real­
ity of a system committed to the highest ideals of the law, 
they ought to be changed and to be changed now. But, as 
the Court today holds, and for further reasons given in this 
separate opinion, the present suit does not permit us to in­
voke the Constitution in order to intervene. 

III 

With these observations, I concur in the judgment of the 
Court. 
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The Federal Tort Claims Act (FTCA) waives the United States’ sovereign 
immunity for claims arising out of torts committed by federal employ­
ees, see 28 U. S. C. § 1346(b)(1), but, as relevant here, exempts from that 
waiver “[a]ny claim arising in respect of the assessment or collection of 
any tax or customs duty, or the detention of any . . .  property by any 
officer of customs or excise or any other law enforcement officer,” 
§ 2680(c). Upon his transfer from an Atlanta federal prison to one in 
Kentucky, petitioner noticed that several items were missing from his 
personal property, which had been shipped to the new facility by the 
Federal Bureau of Prisons (BOP). Alleging that BOP officers had lost 
his property, petitioner filed this suit under, inter alia, the FTCA, but 
the District Court dismissed that claim as barred by § 2680(c). Affirm­
ing, the Eleventh Circuit rejected petitioner’s argument that the statu­
tory phrase “any officer of customs or excise or any other law enforce­
ment officer” applies only to officers enforcing customs or excise laws. 

Held: Section 2680(c)’s text and structure demonstrate that the broad 
phrase “any other law enforcement officer” covers all law enforcement 
officers. Petitioner’s argument that § 2680(c) is focused on preserving 
sovereign immunity only for officers enforcing customs and excise laws 
is inconsistent with the statute’s language. “Read naturally, the word 
‘any’ has an expansive meaning, that is, ‘one or some indiscriminately of 
whatever kind.’ ” United States v. Gonzales, 520 U. S. 1, 5. For exam­
ple, in considering a provision imposing an additional sentence that was 
not to run concurrently with “any other term of imprisonment,” 18 
U. S. C. § 924(c)(1), the Gonzales Court held that, notwithstanding the 
subsection’s initial reference to federal drug trafficking crimes, the ex­
pansive word “any” and the absence of restrictive language left “no 
basis in the text for limiting” the phrase “any other term of imprison­
ment” to federal sentences. 520 U. S., at 5. To similar effect, see 
Harrison v. PPG Industries, Inc., 446 U. S. 578, 588–589, in which the 
Court held that there was “no indication whatever that Congress in­
tended” to limit the “expansive language” “ ‘any other final action’ ” to 
particular kinds of agency action. The reasoning of Gonzales and Har­
rison applies equally to 28 U. S. C. § 2680(c): Congress’ use of “any” to 
modify “other law enforcement officer” is most naturally read to mean 
law enforcement officers of whatever kind. To be sure, the text’s refer­
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ences to “tax or customs duty” and “officer[s] of customs or excise” indi­
cate an intent to preserve immunity for claims arising from an officer’s 
enforcement of tax and customs laws. The text also indicates, however, 
that Congress intended to preserve immunity for claims arising from 
the detention of property, and there is no indication of any intent that 
immunity for those claims turns on the type of law being enforced. Re­
cent amendments to § 2680(c) restoring the sovereign immunity waiver 
for officers enforcing any federal forfeiture law, see § 2680(c)(1), support 
the Court’s conclusion by demonstrating Congress’ view that, prior 
to the amendments, § 2680(c) covered all law enforcement officers. 
Against this textual and structural evidence, petitioner’s reliance on the 
canons of statutory construction ejusdem generis and noscitur a sociis 
and on the rule against superfluities is unconvincing. The Court is un­
persuaded by petitioner’s attempt to create ambiguity where the stat­
ute’s structure and text suggest none. Had Congress intended to limit 
§ 2680(c)’s reach as petitioner contends, it easily could have written “any 
other law enforcement officer acting in a customs or excise capacity.” 
Instead, it used the unmodified, all-encompassing phrase “any other law 
enforcement officer.” This Court must give effect to the text Congress 
enacted. Pp. 217–228. 

204 Fed. Appx. 778, affirmed. 

Thomas, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Scalia, Ginsburg, and Alito, JJ., joined. Kennedy, J., filed a dis­
senting opinion, in which Stevens, Souter, and Breyer, JJ., joined, post, 
p. 228. Breyer, J., filed a dissenting opinion, in which Stevens, J., 
joined, post, p. 243. 

Jean-Claude André, by appointment of the Court, 551 
U. S. 1186, argued the cause for petitioner. With him on the 
briefs were Michael G. Smith, Peter K. Stris, Shaun P. Mar­
tin, and Brendan Maher. 

Kannon K. Shanmugam argued the cause for respond­
ents. With him on the brief were Solicitor General Clem­
ent, Assistant Attorney General Keisler, Deputy Solicitor 
General Kneedler, and Mark B. Stern. 

Justice Thomas delivered the opinion of the Court.
 
This case concerns the scope of 28 U. S. C. § 2680, which
 

carves out certain exceptions to the United States’ waiver of 
sovereign immunity for torts committed by federal employ­
ees. Section 2680(c) provides that the waiver of sovereign 
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immunity does not apply to claims arising from the detention 
of property by “any officer of customs or excise or any other 
law enforcement officer.” Petitioner contends that this 
clause applies only to law enforcement officers enforcing cus­
toms or excise laws, and thus does not affect the waiver of 
sovereign immunity for his property claim against officers of 
the Federal Bureau of Prisons (BOP). We conclude that the 
broad phrase “any other law enforcement officer” covers all 
law enforcement officers. Accordingly, we affirm the judg­
ment of the Court of Appeals upholding the dismissal of peti­
tioner’s claim. 

I 

Petitioner Abdus-Shahid M. S. Ali was a federal prisoner 
at the United States Penitentiary in Atlanta, Georgia, from 
2001 to 2003. In December 2003, petitioner was scheduled 
to be transferred to the United States Penitentiary Big 
Sandy (USP Big Sandy) in Inez, Kentucky. Before being 
transferred, he left two duffle bags containing his personal 
property in the Atlanta prison’s Receiving and Discharge 
Unit to be inventoried, packaged, and shipped to USP Big 
Sandy. Petitioner was transferred, and his bags arrived 
some days later. Upon inspecting his property, he noticed 
that several items were missing. The staff at USP Big 
Sandy’s Receiving and Discharge Unit told him that he had 
been given everything that was sent, and that if things were 
missing he could file a claim. Many of the purportedly miss­
ing items were of religious and nostalgic significance, includ­
ing two copies of the Qur’an, a prayer rug, and religious mag­
azines. Petitioner estimated that the items were worth 
$177. 

Petitioner filed an administrative tort claim. In denying 
relief, the agency noted that, by his signature on the receipt 
form, petitioner had certified the accuracy of the inventory 
listed thereon and had thereby relinquished any future 
claims relating to missing or damaged property. Petitioner 
then filed a complaint alleging, inter alia, violations of the 



552US1 Unit: $U14 [01-11-12 21:50:04] PAGES PGT: OPIN

217 Cite as: 552 U. S. 214 (2008) 

Opinion of the Court 

Federal Tort Claims Act (FTCA), 28 U. S. C. §§ 1346, 2671 
et seq. The BOP maintained that petitioner’s claim was 
barred by the exception in § 2680(c) for property claims 
against law enforcement officers. The District Court agreed 
and dismissed petitioner’s FTCA claim for lack of subject­
matter jurisdiction. Petitioner appealed. 

The Eleventh Circuit affirmed, agreeing with the District 
Court’s interpretation of § 2680(c). 204 Fed. Appx. 778, 779– 
780 (2006) (per curiam). In rejecting petitioner’s argu­
ments, the Court of Appeals relied on this Court’s broad 
interpretation of § 2680(c)’s “detention” clause in Kosak v. 
United States, 465 U. S. 848, 854–859 (1984), on decisions 
by other Courts of Appeals, and on its own decision in 
Schlaebitz v. United States Dept. of Justice, 924 F. 2d 193, 
195 (1991) (per curiam) (holding that United States Mar­
shals, who were allegedly negligent in releasing a parolee’s 
luggage to a third party, were “law enforcement officers” 
under § 2680(c)). See 204 Fed. Appx., at 779–780. 

We granted certiorari, 550 U. S. 968 (2007), to resolve the 
disagreement among the Courts of Appeals as to the scope 
of § 2680(c).1 

II 

In the FTCA, Congress waived the United States’ sov­
ereign immunity for claims arising out of torts committed 

1 The Eleventh Circuit joined five other Courts of Appeals in construing 
§ 2680(c) to encompass all law enforcement officers. See Bramwell v. Bu­
reau of Prisons, 348 F. 3d 804, 806–807 (CA9 2003); Chapa v. United States 
Dept. of Justice, 339 F. 3d 388, 390 (CA5 2003) (per curiam); Hatten v. 
White, 275 F. 3d 1208, 1210 (CA10 2002); Cheney v. United States, 972 
F. 2d 247, 248 (CA8 1992) (per curiam); Ysasi v. Rivkind, 856 F. 2d 1520, 
1525 (CA Fed. 1988). Five other Courts of Appeals reached the contrary 
conclusion, interpreting the clause as limited to officers performing cus­
toms or excise functions. See ABC v. DEF, 500 F. 3d 103, 107 (CA2 2007); 
Dahler v. United States, 473 F. 3d 769, 771–772 (CA7 2007) (per curiam); 
Andrews v. United States, 441 F. 3d 220, 227 (CA4 2006); Bazuaye v. 
United States, 83 F. 3d 482, 486 (CADC 1996); Kurinsky v. United States, 
33 F. 3d 594, 598 (CA6 1994). 
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by federal employees. See 28 U. S. C. § 1346(b)(1). As 
relevant here, the FTCA authorizes “claims against the 
United States, for money damages . . . for injury or loss of 
property . . . caused by the negligent or wrongful act or 
omission of any employee of the Government while acting 
within the scope of his office or employment.” Ibid. The 
FTCA exempts from this waiver certain categories of claims. 
See §§ 2680(a)–(n). Relevant here is the exception in subsec­
tion (c), which provides that § 1346(b) shall not apply to “[a]ny 
claim arising in respect of the assessment or collection of any 
tax or customs duty, or the detention of any goods, merchan­
dise, or other property by any officer of customs or excise or 
any other law enforcement officer.” § 2680(c). 

This case turns on whether the BOP officers who allegedly 
lost petitioner’s property qualify as “other law enforcement 
officer[s]” within the meaning of § 2680(c).2 Petitioner ar­
gues that they do not because “any other law enforcement 
officer” includes only law enforcement officers acting in a 
customs or excise capacity. Noting that Congress refer­
enced customs and excise activities in both the language at 
issue and the preceding clause in § 2680(c), petitioner argues 
that the entire subsection is focused on preserving the 
United States’ sovereign immunity only as to officers enforc­
ing those laws. 

Petitioner’s argument is inconsistent with the statute’s 
language.3 The phrase “any other law enforcement officer” 

2 We assume, without deciding, that the BOP officers “detained” Ali’s 
property and thus satisfy § 2680(c)’s “arising in respect of . . . detention” 
requirement. The Court of Appeals held that the “detention” clause was 
satisfied, and petitioner expressly declined to raise the issue on certiorari. 
See 204 Fed. Appx. 778, 779–780 (CA11 2006) (per curiam); Brief for Peti­
tioner 10–11, n. 9. 

3 We consider this question for the first time in this case. Petitioner 
argues that this Court concluded in Kosak v. United States, 465 U. S. 848 
(1984), that the phrase “any other law enforcement officer” is ambiguous. 
Reply Brief for Petitioner 4. In that case, the Court construed a portion 
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suggests a broad meaning. Ibid. (emphasis added). We 
have previously noted that “[r]ead naturally, the word ‘any’ 
has an expansive meaning, that is, ‘one or some indiscrimi­
nately of whatever kind.’ ” United States v. Gonzales, 520 
U. S. 1, 5 (1997) (quoting Webster’s Third New International 
Dictionary 97 (1976)). In Gonzales, we considered a provi­
sion that imposed an additional sentence for firearms used in 
federal drug trafficking crimes and provided that such addi­
tional sentence shall not be concurrent with “ ‘any other term 
of imprisonment.’ ” 520 U. S., at 4 (quoting 18 U. S. C. 
§ 924(c)(1) (1994 ed.); emphasis deleted). Notwithstanding 
the subsection’s initial reference to federal drug trafficking 
crimes, we held that the expansive word “any” and the ab­
sence of restrictive language left “no basis in the text for 
limiting” the phrase “any other term of imprisonment” to 
federal sentences. 520 U. S., at 5. Similarly, in Harrison 
v. PPG Industries, Inc., 446 U. S. 578 (1980), the Court con­
sidered the phrase “any other final action” in amendments to 
the Clean Air Act. The Court explained that the amend­
ments expanded a list of Environmental Protection Agency 
Administrator actions by adding two categories of actions: 
actions under a specifically enumerated statutory provision, 
and “any other final action” under the Clean Air Act. Id., 
at 584 (emphasis deleted). Focusing on Congress’ choice of 
the word “any,” the Court “discern[ed] no uncertainty in the 
meaning of the phrase, ‘any other final action,’ ” and empha­
sized that the statute’s “expansive language offer[ed] no indi­

of the same clause at issue here, but the decision had no bearing on the 
meaning of “any other law enforcement officer.” 465 U. S., at 853–862 
(holding that “detention” encompasses claims resulting from negligent 
handling or storage). Indeed, the Court expressly declined to reach the 
issue. Id., at 852, n. 6 (“We have no occasion in this case to decide what 
kinds of ‘law-enforcement officer[s],’ other than customs officials, are cov­
ered by the exception” (alteration in original)). Petitioner’s reliance on 
the footnote as concluding that the phrase is ambiguous reads too much 
into the Court’s reservation of a question that was not then before it. 
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cation whatever that Congress intended” to limit the phrase 
to final actions similar to those in the specifically enumerated 
sections. Id., at 588–589. 

We think the reasoning of Gonzales and Harrison applies 
equally to the expansive language Congress employed in 28 
U. S. C. § 2680(c). Congress’ use of “any” to modify “other 
law enforcement officer” is most naturally read to mean law 
enforcement officers of whatever kind.4 The word “any” is 
repeated four times in the relevant portion of § 2680(c), and 
two of those instances appear in the particular phrase at 
issue: “any officer of customs or excise or any other law en­
forcement officer.” (Emphasis added.) Congress inserted 
the word “any” immediately before “other law enforcement 
officer,” leaving no doubt that it modifies that phrase. To 
be sure, the text’s references to “tax or customs duty” and 
“officer[s] of customs or excise” indicate that Congress in­
tended to preserve immunity for claims arising from an offi­
cer’s enforcement of tax and customs laws. The text also 
indicates, however, that Congress intended to preserve im­
munity for claims arising from the detention of property, and 

4 Of course, other circumstances may counteract the effect of expansive 
modifiers. For example, we have construed an “any” phrase narrowly 
when it included a term of art that compelled that result. See Circuit 
City Stores, Inc. v. Adams, 532 U. S. 105, 115–116 (2001) (construing “any 
other class of workers engaged in . . . commerce,” 9 U. S. C. § 1, narrowly 
based on the Court’s previous interpretation of “in commerce” as a term 
of art with a narrower meaning). We also have construed such phrases 
narrowly when another term in the provision made sense only under a 
narrow reading, see United States v. Alvarez-Sanchez, 511 U. S. 350, 357– 
358 (1994) (limiting “any law-enforcement officer” to federal officers be­
cause the statute’s reference to “delay” made sense only with respect to 
federal officers), and when a broad reading would have implicated sover­
eignty concerns, see Raygor v. Regents of Univ. of Minn., 534 U. S. 533, 
541–542 (2002) (applying the “clear statement rule” applicable to waivers 
of sovereign immunity to construe the phrase “all civil actions” to exclude 
a category of claims, “even though nothing in the statute expressly ex­
clude[d]” them). None of the circumstances that motivated our decisions 
in these cases is present here. 
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there is no indication that Congress intended immunity for 
those claims to turn on the type of law being enforced. 

Petitioner would require Congress to clarify its intent to 
cover all law enforcement officers by adding phrases such 
as “performing any official law enforcement function,” or 
“without limitation.” But Congress could not have chosen 
a more all-encompassing phrase than “any other law enforce­
ment officer” to express that intent. We have no reason to 
demand that Congress write less economically and more 
repetitiously. 

Recent amendments to § 2680(c) support the conclusion 
that “any other law enforcement officer” is not limited to 
officers acting in a customs or excise capacity. In the Civil 
Asset Forfeiture Reform Act of 2000, Congress added sub­
sections (c)(1)–(c)(4) to 28 U. S. C. § 2680. § 3(a), 114 Stat. 
211. As amended, § 2680(c) provides that the § 1346(b) 
waiver of sovereign immunity, notwithstanding the excep­
tion at issue in this case, applies to: 

“[A]ny claim based on injury or loss of goods, merchan­
dise, or other property, while in the possession of any 
officer of customs or excise or any other law enforcement 
officer, if— 

“(1) the property was seized for the purpose of for­
feiture under any provision of Federal law providing for 
the forfeiture of property other than as a sentence im­
posed upon conviction of a criminal offense; 

“(2) the interest of the claimant was not forfeited; 
“(3) the interest of the claimant was not remitted or 

mitigated (if the property was subject to forfeiture); and 
“(4) the claimant was not convicted of a crime for 

which the interest of the claimant in the property was 
subject to forfeiture under a Federal criminal forfeit­
ure law.” 

The amendment does not govern petitioner’s claim because 
his property was not “seized for the purpose of forfeiture,” 
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as required by paragraph (1). Nonetheless, the amendment 
is relevant because our construction of “any other law en­
forcement officer” must, to the extent possible, ensure that 
the statutory scheme is coherent and consistent. See Rob­
inson v. Shell Oil Co., 519 U. S. 337, 340 (1997) (citing United 
States v. Ron Pair Enterprises, Inc., 489 U. S. 235, 240 
(1989)). The amendment canceled the exception—and thus 
restored the waiver of sovereign immunity—for certain sei­
zures of property based on any federal forfeiture law. See 
28 U. S. C. § 2680(c)(1) (excepting property claims if “the 
property was seized for the purpose of forfeiture under any 
provision of Federal law providing for the forfeiture of prop­
erty” (emphasis added)). 

Under petitioner’s interpretation, only law enforcement of­
ficers enforcing customs or excise laws were immune under 
the prior version of § 2680(c). Thus, on petitioner’s reading, 
the amendment’s only effect was to restore the waiver for 
cases in which customs or excise officers, or officers acting 
in such a capacity, enforce forfeiture laws. This strikes us 
as an implausible interpretation of the statute. If that were 
Congress’ intent, it is not apparent why Congress would 
have restored the waiver with respect to the enforcement of 
all civil forfeiture laws instead of simply those related to 
customs or excise. Petitioner’s interpretation makes sense 
only if we assume that Congress went out of its way to re­
store the waiver for cases in which customs or excise officers, 
or officers acting in such a capacity, enforce forfeiture laws 
unrelated to customs or excise. But petitioner fails to dem­
onstrate that customs or excise officers, or officers acting in 
such a capacity, ever enforce civil forfeiture laws unrelated 
to customs or excise, much less that they do so with such 
frequency that Congress is likely to have singled them out 
in the amendment.5 It seems far more likely that Congress 

5 
Justice Kennedy’s dissent (hereinafter the dissent) argues that, dur­

ing border searches, customs and excise officers “routinely” enforce civil 
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restored the waiver for officers enforcing any civil forfeiture 
law because, in its view, all such officers were covered by 
the exception to the waiver prior to the amendment. 

Against this textual and structural evidence that “any 
other law enforcement officer” does in fact mean any other 
law enforcement officer, petitioner invokes numerous canons 
of statutory construction. He relies primarily on ejusdem 
generis, or the principle that “when a general term follows a 
specific one, the general term should be understood as a ref­
erence to subjects akin to the one with specific enumera­
tion.” Norfolk & Western R. Co. v. Train Dispatchers, 499 
U. S. 117, 129 (1991). In petitioner’s view, “any officer of 
customs or excise or any other law enforcement officer” 
should be read as a three-item list, and the final, catchall 

forfeiture laws unrelated to customs or excise. Post, at 239–240. But 
the examples the dissent provides do not support that assertion. The 
dissent maintains that a customs officer who seizes material defined as 
contraband under 49 U. S. C. § 80302 et seq. is one such example. Post, at 
240. But a customs officer’s authority to effect a forfeiture of such contra­
band derives from a specific customs law. See 19 U. S. C. § 1595a(c)(1)(C). 
Similarly, the dissent suggests that a Drug Enforcement Administration 
(DEA) agent “assisting a customs official” in a border search who seizes 
drug-related contraband under 21 U. S. C. § 881 is acting in a “traditional 
revenue capacity.” Post, at 240. But that argument is based on the as­
sumption that an officer who assists in conducting a border search acts in 
a customs capacity even if he is not a customs officer and is not enforcing 
a customs law. That assumption, far from self-evident, only underscores 
the difficulty that would attend any attempt to define the contours of the 
implied limitation on § 2680(c)’s reach proposed by petitioner and embraced 
by the dissent. “Acting in a customs or excise capacity” is not a self­
defining concept, and not having included such a limitation in the statute’s 
language, Congress of course did not provide a definition. Finally, the 
dissent points out that a customs or excise officer might effect a forfeiture 
of currency or monetary instruments under 31 U. S. C. § 5317(c). Post, at 
240. But § 5317(c) is hardly a civil forfeiture law unrelated to customs 
or excise. See § 5317(c)(2) (2000 ed., Supp. V) (authorizing forfeiture of 
property involved in a violation of, inter alia, § 5316 (2000 ed.), which 
sets forth reporting requirements for exporting and importing monetary 
instruments). 
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phrase “any other law enforcement officer” should be limited 
to officers of the same nature as the preceding specific 
phrases. 

Petitioner likens his case to two recent cases in which we 
found the canon useful. In Washington State Dept. of So­
cial and Health Servs. v. Guardianship Estate of Keffeler, 
537 U. S. 371, 375 (2003), we considered the clause “execu­
tion, levy, attachment, garnishment, or other legal process” 
in 42 U. S. C. § 407(a). Applying ejusdem generis, we con­
cluded that “other legal process” was limited to legal proc­
esses of the same nature as the specific items listed. 537 
U. S., at 384–385. The department’s scheme for serving as 
a representative payee of the benefits due to children under 
its care, while a “legal process,” did not share the common 
attribute of the listed items, viz., “utilization of some judicial 
or quasi-judicial mechanism . . .  by  which  control over prop­
erty passes from one person to another in order to discharge” 
a debt. Id., at 385. Similarly, in Dolan v. Postal Service, 
546 U. S. 481 (2006), the Court considered whether an excep­
tion to the FTCA’s waiver of sovereign immunity for claims 
arising out of the “ ‘loss, miscarriage, or negligent transmis­
sion of letters or postal matter’ ” barred a claim that mail 
negligently left on the petitioner’s porch caused her to slip 
and fall. Id., at 485 (quoting 28 U. S. C. § 2680(b)). Noting 
that “loss” and “miscarriage” both addressed “failings in the 
postal obligation to deliver mail in a timely manner to the 
right address,” 546 U. S., at 487, the Court concluded that 
“negligent transmission” must be similarly limited, id., at 
486–489, and rejected the Government’s argument that the 
exception applied to “all torts committed in the course of 
mail delivery,” id., at 490. 

Petitioner asserts that § 2680(c), like the clauses at issue in 
Keffeler and Dolan, “ ‘presents a textbook ejusdem generis 
scenario.’ ” Brief for Petitioner 15 (quoting Andrews v. 
United States, 441 F. 3d 220, 224 (CA4 2006)). We disagree. 
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The structure of the phrase “any officer of customs or excise 
or any other law enforcement officer” does not lend itself to 
application of the canon. The phrase is disjunctive, with one 
specific and one general category, not—like the clauses at 
issue in Keffeler and Dolan—a list of specific items sepa­
rated by commas and followed by a general or collective 
term. The absence of a list of specific items undercuts the 
inference embodied in ejusdem generis that Congress re­
mained focused on the common attribute when it used the 
catchall phrase. Cf. United States v. Aguilar, 515 U. S. 593, 
615 (1995) (Scalia, J., concurring in part and dissenting in 
part) (rejecting the canon’s applicability to an omnibus clause 
that was “one of . . . several distinct and independent prohibi­
tions” rather than “a general or collective term following a 
list of specific items to which a particular statutory command 
is applicable”). 

Moreover, it is not apparent what common attribute con­
nects the specific items in § 2680(c). Were we to use the 
canon to limit the meaning of “any other law enforcement 
officer,” we would be required to determine the relevant lim­
iting characteristic of “officer of customs or excise.” In 
Jarecki v. G. D. Searle & Co., 367 U. S. 303 (1961), for exam­
ple, the Court invoked noscitur a sociis in limiting the scope 
of the term “ ‘discovery’ ” to the common characteristic it 
shared with “ ‘exploration’ ” and “ ‘prospecting.’ ” Id., at 
307. The Court noted that all three words in conjunction 
“describe[d] income-producing activity in the oil and gas and 
mining industries.” Ibid. Here, by contrast, no relevant 
common attribute immediately appears from the phrase “of­
ficer of customs or excise.” Petitioner suggests that the 
common attribute is that both types of officers are charged 
with enforcing the customs and excise laws. But we see no 
reason why that should be the relevant characteristic as op­
posed to, for example, that officers of that type are commonly 
involved in the activities enumerated in the statute: the as­
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sessment and collection of taxes and customs duties and the 
detention of property. 

Petitioner’s appeals to other interpretive principles are 
also unconvincing. Petitioner contends that his reading is 
supported by the canon noscitur a sociis, according to which 
“ ‘a word is known by the company it keeps.’ ” S. D. Warren 
Co. v. Maine Bd. of Environmental Protection, 547 U. S. 370, 
378 (2006). But the cases petitioner cites in support of 
applying noscitur a sociis involved statutes with stronger 
contextual cues. See Gutierrez v. Ada, 528 U. S. 250, 254– 
258 (2000) (applying the canon to narrow the relevant phrase, 
“any election,” where it was closely surrounded by six spe­
cific references to gubernatorial elections); Jarecki, supra, at 
306–309 (applying the canon to narrow the term “discover­
ies” to discoveries of mineral resources where it was con­
tained in a list of three words, all of which applied to the oil, 
gas, and mining industries and could not conceivably all 
apply to any other industry). Here, although customs and 
excise are mentioned twice in § 2680(c), nothing in the overall 
statutory context suggests that customs and excise officers 
were the exclusive focus of the provision. The emphasis in 
subsection (c) on customs and excise is not inconsistent with 
the conclusion that “any other law enforcement officer” 
sweeps as broadly as its language suggests. 

Similarly, the rule against superfluities lends petitioner 
sparse support. The construction we adopt today does not 
necessarily render “any officer of customs or excise” super­
fluous; Congress may have simply intended to remove any 
doubt that officers of customs or excise were included in “law 
enforcement officer[s].” See Fort Stewart Schools v. FLRA, 
495 U. S. 641, 646 (1990) (noting that “technically unneces­
sary” examples may have been “inserted out of an abundance 
of caution”). Moreover, petitioner’s construction threatens 
to render “any other law enforcement officer” superfluous 
because it is not clear when, if ever, “other law enforcement 
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officer[s]” act in a customs or excise capacity.6 In any event, 
we do not woodenly apply limiting principles every time 
Congress includes a specific example along with a general 
phrase. See Harrison, 446 U. S., at 589, n. 6 (rejecting an 
argument that ejusdem generis must apply when a broad 
interpretation of the clause could render the specific enumer­
ations unnecessary). 

In the end, we are unpersuaded by petitioner’s attempt 
to create ambiguity where the statute’s text and structure 
suggest none. Had Congress intended to limit § 2680(c)’s 
reach as petitioner contends, it easily could have written 
“any other law enforcement officer acting in a customs 
or excise capacity.” Instead, it used the unmodified, all­
encompassing phrase “any other law enforcement officer.” 
Nothing in the statutory context requires a narrowing con­
struction—indeed, as we have explained, the statute is most 
consistent and coherent when “any other law enforcement 

6 As an example of “other law enforcement officer[s]” acting in an excise 
or customs capacity, petitioner cites Formula One Motors, Ltd. v. United 
States, 777 F. 2d 822, 823–824 (CA2 1985) (holding that the seizure of a 
vehicle still in transit from overseas by DEA agents who searched it for 
drugs was “sufficiently akin to the functions carried out by Customs offi­
cials to place the agents’ conduct within the scope of section 2680(c)”). 
But it is not clear that the agents in that case were acting in an excise or 
customs capacity rather than in their ordinary capacity as law enforcement 
agents. It seems to us that DEA agents searching a car for drugs are 
acting in their capacity as officers charged with enforcing the Nation’s 
drug laws, not the customs or excise laws. 

Similarly, the dissent notes that 14 U. S. C. § 89(a) authorizes Coast 
Guard officers to enforce customs laws. Post, at 233. But the very next 
subsection of § 89 provides that Coast Guard officers effectively are cus­
toms officers when they enforce customs laws. See § 89(b)(1) (providing 
that Coast Guard officers “insofar as they are engaged, pursuant to the 
authority contained in this section, in enforcing any law of the United 
States shall . . . be deemed to be acting as agents of the particular execu­
tive department . . . charged with the administration of the particular 
law”). As a result, a Coast Guard officer enforcing a customs law is a 
customs officer, not some “other law enforcement officer.” 
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officer” is read to mean what it literally says. See Nor­
folk & Western R. Co., 499 U. S., at 129 (noting that interpre­
tive canons must yield “when the whole context dictates a 
different conclusion”). It bears emphasis, moreover, that 
§ 2680(c), far from maintaining sovereign immunity for the 
entire universe of claims against law enforcement officers, 
does so only for claims “arising in respect of” the “detention” 
of property. We are not at liberty to rewrite the statute 
to reflect a meaning we deem more desirable.7 Instead, 
we must give effect to the text Congress enacted: Section 
2680(c) forecloses lawsuits against the United States for the 
unlawful detention of property by “any,” not just “some,” 
law enforcement officers. 

III 

For the reasons stated, the judgment of the Court of Ap­
peals for the Eleventh Circuit is 

Affirmed. 

Justice Kennedy, with whom Justice Stevens, Jus­

tice Souter, and Justice Breyer join, dissenting. 

Statutory interpretation, from beginning to end, requires 
respect for the text. The respect is not enhanced, however, 
by decisions that foreclose consideration of the text within 
the whole context of the statute as a guide to determining a 
legislature’s intent. To prevent textual analysis from be­
coming so rarefied that it departs from how a legislator most 
likely understood the words when he or she voted for the 
law, courts use certain interpretative rules to consider text 
within the statutory design. These canons do not demand 

7 Congress, we note, did provide an administrative remedy for lost prop­
erty claimants like petitioner. Federal agencies have authority under 31 
U. S. C. § 3723(a)(1) to settle certain “claim[s] for not more than $1,000 for 
damage to, or loss of, privately owned property that . . . is caused by the 
negligence of an officer or employee of the United States Government 
acting within the scope of employment.” The BOP has settled more than 
1,100 such claims in the last three years. Brief for Respondents 41, n. 17. 
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wooden reliance and are not by themselves dispositive, but 
they do function as helpful guides in construing ambiguous 
statutory provisions. Two of these accepted rules are ejus­
dem generis and noscitur a sociis, which together instruct 
that words in a series should be interpreted in relation to 
one another. 

Today the Court holds, if my understanding of its opinion 
is correct, that there is only one possible way to read the 
statute. Placing implicit reliance upon a comma at the be­
ginning of a clause, the Court says that the two maxims 
noted, and indeed other helpful and recognized principles of 
statutory analysis, are not useful as interpretative aids in 
this case because the clause cannot be understood by what 
went before. In my respectful submission the Court’s ap­
proach is incorrect as a general rule and as applied to the 
statute now before us. Both the analytic framework and the 
specific interpretation the Court now employs become bind­
ing on the federal courts, which will confront other cases in 
which a series of words operate in a clause similar to the one 
we consider today. So this case is troubling not only for the 
result the Court reaches but also for the analysis it employs. 
My disagreements with the Court lead to this dissent. 

I
 
A
 

The Federal Tort Claims Act (FTCA or Act) allows those 
who allege injury from governmental actions over a vast 
sphere to seek damages for tortious conduct. The enacting 
Congress enumerated 13 exceptions to the Act’s broad 
waiver of sovereign immunity, all of which shield the Gov­
ernment from suit in specific instances. These exceptions 
must be given careful consideration in order to prevent in­
terference with the governmental operations described. As 
noted in Kosak v. United States, 465 U. S. 848, 853, n. 9 
(1984), however, “unduly generous interpretations of the ex­
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ceptions run the risk of defeating the central purpose of 
the statute.” 

As the Court states, at issue here is the extent of the ex­
ception for suits arising from the detention of goods in de­
fined circumstances. The relevant provision excepts from 
the general waiver 

“claim[s] arising in respect of the assessment or collec­
tion of any tax or customs duty, or the detention of any 
goods, merchandise, or other property by any officer of 
customs or excise or any other law enforcement officer.” 
28 U. S. C. § 2680(c). 

Both on first reading and upon further, close consideration, 
the plain words of the statute indicate that the exception 
is concerned only with customs and taxes. The provision 
begins with a clause dealing exclusively with customs and 
tax duties. And the provision as a whole contains four ex­
press references to customs and tax, making revenue duties 
and customs and excise officers its most salient features. 
Cf. Gutierrez v. Ada, 528 U. S. 250, 254–255 (2000). 

This is not to suggest that the Court’s reading is wholly 
impermissible or without some grammatical support. After 
all, detention of goods is not stated until the outset of the 
second clause and at the end of the same clause the words 
“any other law enforcement officer” appear; so it can be ar­
gued that the first and second clauses of the provision are so 
separate that all detentions by all law enforcement officers 
in whatever capacity they might act are covered. Still, this 
ought not be the preferred reading; for between the begin­
ning of the second clause and its closing reference to “any 
other law enforcement officer” appears another reference to 
“officer[s] of customs or excise,” this time in the context of 
property detention. This is quite sufficient, in my view, to 
continue the limited scope of the exception. At the very 
least, the Court errs by adopting a rule which simply bars 
all consideration of the canons of ejusdem generis and nosci­
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tur a sociis. And when those canons are consulted, together 
with other common principles of interpretation, the case 
for limiting the exception to customs and tax more than 
overcomes the position maintained by the Government and 
adopted by the Court. 

The ejusdem generis canon provides that, where a seem­
ingly broad clause constitutes a residual phrase, it must be 
controlled by, and defined with reference to, the “enumerated 
categories . . . which are recited just before it,” so that the 
clause encompasses only objects similar in nature. Circuit 
City Stores, Inc. v. Adams, 532 U. S. 105, 115 (2001). The 
words “any other law enforcement officer” immediately fol­
low the statute’s reference to “officer[s] of customs or excise,” 
as well as the first clause’s reference to the assessment of 
tax and customs duties. 28 U. S. C. § 2680(c). 

The Court counters that § 2680(c) “is disjunctive, with one 
specific and one general category,” rendering ejusdem gene­
ris inapplicable. Ante, at 225. The canon’s applicability, 
however, is not limited to those statutes that include a laun­
dry list of items. See, e. g., Norfolk & Western R. Co. v. 
Train Dispatchers, 499 U. S. 117, 129 (1991) (“[W]hen a gen­
eral term follows a specific one, the general term should be 
understood as a reference to subjects akin to the one with 
specific enumeration”). In addition, ejusdem generis is 
often invoked in conjunction with the interpretative canon 
noscitur a sociis, which provides that words are to be 
“ ‘known by their companions.’ ” Washington State Dept. of 
Social and Health Servs. v. Guardianship Estate of Keffeler, 
537 U. S. 371, 384 (2003) (quoting Gutierrez, supra, at 255). 
The general rule is that the “meaning of a word, and, conse­
quently, the intention of the legislature,” should be “ascer­
tained by reference to the context, and by considering 
whether the word in question and the surrounding words 
are, in fact, ejusdem generis, and referable to the same 
subject-matter.” Neal v. Clark, 95 U. S. 704, 709 (1878) (in­
ternal quotation marks omitted). 
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A proper reading of § 2680(c) thus attributes to the last 
phrase (“any other law enforcement officer”) the discrete 
characteristic shared by the preceding phrases (“officer[s] 
of customs or excise” and “assessment or collection of any 
tax or customs duty”). See also Norton v. Southern Utah 
Wilderness Alliance, 542 U. S. 55, 62–63 (2004) (applying 
ejusdem generis to conclude that “ ‘failure to act’ ” means 
“failure to take an agency action” (emphasis in original)); 
Washington State Dept. of Social and Health Servs., supra, 
at 384–385 (holding that the phrase “other legal process” in 
42 U. S. C. § 407(a) refers only to the utilization of a judicial 
or quasi-judicial mechanism, the common attribute shared by 
the phrase and the statutory enumeration preceding it). 
Had Congress intended otherwise, in all likelihood it would 
have drafted the section to apply to “any law enforcement 
officer, including officers of customs and excise,” rather than 
tacking “any other law enforcement officer” on the end of 
the enumerated categories as it did here. 

The common attribute of officers of customs and excise and 
other law enforcement officers is the performance of func­
tions most often assigned to revenue officers, including, inter 
alia, the enforcement of the United States’ revenue laws and 
the conduct of border searches. Although officers of cus­
toms and officers of excise are in most instances the only 
full-time staff charged with this duty, officers of other federal 
agencies and general law enforcement officers often will be 
called upon to act in the traditional capacity of a revenue 
officer. For example, Drug Enforcement Administration 
(DEA) or Federal Bureau of Investigation (FBI) agents fre­
quently assist customs officials in the execution of border 
searches. See, e. g., United States v. Gurr, 471 F. 3d 144, 
147–149 (CADC 2006) (FBI involved in search of financial 
documents at border); United States v. Boumelhem, 339 F. 3d 
414, 424 (CA6 2003) (“FBI had been cooperating with Cus­
toms as a part of a joint task force”); Formula One Motors, 
Ltd. v. United States, 777 F. 2d 822, 824 (CA2 1985) (DEA 
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agents were performing functions traditionally carried out 
by customs officials where they seized and searched an auto­
mobile that had been shipped from abroad and was still in 
its shipping container). Cf. United States v. Schoor, 597 
F. 2d 1303, 1305–1306 (CA9 1979) (upholding constitutionality 
of cooperation among federal agencies in border searches). 
Similarly, 14 U. S. C. § 89(a) grants the Coast Guard plenary 
authority to stop and board American vessels to inspect for 
obvious customs violations. See, e. g., United States v. 
Gil-Carmona, 497 F. 3d 52 (CA1 2007) (Coast Guard assisted 
an Immigration and Customs Enforcement patrol aircraft in 
interdicting a vessel off the coast of Puerto Rico). To the 
extent they detain goods whose possession violates customs 
laws, the Coast Guard officers—while not “officer[s] of cus­
toms or excise,” 28 U. S. C. § 2680(c)—are without doubt en­
gaging in the enforcement of the United States’ revenue 
laws. 

The same is true in the tax context. Under 26 U. S. C. 
§ 6321, a delinquent taxpayer’s property is subject to forfeit­
ure, see Glass City Bank v. United States, 326 U. S. 265 
(1945), and may be seized by any federal agent assisting the 
Internal Revenue Service (IRS) in executing the forfeiture, 
cf. United States v. $515,060.42 in United States Currency, 
152 F. 3d 491, 495 (CA6 1998) (IRS and FBI jointly seized 
currency). Thus, the final phrase “any other law enforce­
ment officer” has work to do and makes considerable sense 
when the statute is limited in this way. 

B 

The Court reaches its contrary conclusion by concentrat­
ing on the word “any” before the phrase “other law enforce­
ment officer.” 28 U. S. C. § 2680(c). It takes this single last 
phrase to extend the statute so that it covers all detentions 
of property by any law enforcement officer in whatever ca­
pacity he or she acts. There are fundamental problems with 
this approach, in addition to the ones already mentioned. 

http:515,060.42


552US1 Unit: $U14 [01-11-12 21:50:04] PAGES PGT: OPIN

234 ALI v. FEDERAL BUREAU OF PRISONS 

Kennedy, J., dissenting 

First, the Court’s analysis cannot be squared with the 
longstanding recognition that a single word must not be read 
in isolation but instead defined by reference to its statutory 
context. See King v. St. Vincent’s Hospital, 502 U. S. 215, 
221 (1991) (“[T]he meaning of statutory language, plain or 
not, depends on context”); Dolan v. Postal Service, 546 U. S. 
481, 486 (2006) (“A word in a statute may or may not extend 
to the outer limits of its definitional possibilities. Interpre­
tation of a word or phrase depends upon reading the whole 
statutory text, considering the purpose and context of the 
statute, and consulting any precedents or authorities that 
inform the analysis”). This is true even of facially broad 
modifiers. The word “any” can mean “different things de­
pending upon the setting,” Nixon v. Missouri Municipal 
League, 541 U. S. 125, 132 (2004); see also Small v. United 
States, 544 U. S. 385, 388 (2005) (citing cases), and must be 
limited in its application “to those objects to which the legis­
lature intended to apply them,” United States v. Palmer, 3 
Wheat. 610, 631 (1818). 

In Gutierrez, 528 U. S., at 254–255, for example, we held 
that the phrase “in any election” in the Organic Act of Guam, 
48 U. S. C. § 1422, does not refer broadly to all elections but 
only to the election of Guam’s Governor and Lieutenant Gov­
ernor. The Court explained that the reference to “any elec­
tion” is preceded by two references to gubernatorial elec­
tions and followed by four more references. In the context 
of such “relentless repetition,” the Court concluded that the 
phrase must be “known by [its] companions.” 528 U. S., at 
255. Likewise, in United States v. Alvarez-Sanchez, 511 
U. S. 350, 357 (1994), the Court addressed a phrase similar to 
the statutory provision we interpret today. The Court 
noted that the respondent erred in “placing dispositive 
weight on the broad statutory reference to ‘any’ law enforce­
ment officer or agency without considering the rest of the 
statute,” and consulted instead “ ‘the context in which [the 
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phrase] is used.’ ” Id., at 357, 358 (quoting Deal v. United 
States, 508 U. S. 129, 132 (1993); alteration in original). 

As already mentioned, the context of § 2680(c) suggests 
that, in accordance with these precedents, the statutory pro­
vision should be interpreted narrowly to apply only to cus­
toms and revenue duties. Its first clause deals exclusively 
with customs and tax duties and, between the first and sec­
ond clauses, it refers two more times to customs and tax. 
See Gutierrez, supra, at 254–255; A-Mark, Inc. v. United 
States Secret Serv. Dept. of Treasury, 593 F. 2d 849, 851 (CA9 
1978) (Tang, J., concurring) (“The clauses both dwell exclu­
sively on customs and taxes, except for the final reference to 
other law-enforcement officers”). 

Further, § 2680(c) provides that there will be immunity 
only where there has been a “detention” of goods, merchan­
dise, or property. “[D]etention” is defined by legal and non­
legal dictionaries alike as a “compulsory,” “forced,” or “puni­
tive” containment. Black’s Law Dictionary 459 (7th ed. 
1999) (compulsory); American Heritage Dictionary 494 (4th 
ed. 2000) (forced or punitive). The issue whether petition­
er’s property was “detained” within the meaning of the stat­
ute was not raised in this case; and so the Court leaves for 
another day the exception’s applicability to these facts. See 
ante, at 218, n. 2. It is important, however, to bear in mind 
that, in the context of detention of goods by customs and tax 
agents, it will be the rare case when property is voluntarily 
turned over, rather than forcibly appropriated; indeed, cus­
toms and tax agents are in the regular business of seizing 
and forfeiting property, as are law enforcement agents acting 
in the capacity of revenue enforcement. See Dept. of Home­
land Security, U. S. Customs and Border Protection and U. S. 
Immigration and Customs Enforcement, Mid-Year FY2007— 
Top IPR Commodities Seized (May 2007), online at http://www. 
cbp.gov/linkhandler/cgov/import/commercial_enforcement/ipr/ 
seizure/07_midyr_seizures.ctt/07_midyr_seizures.pdf (all In­
ternet materials as visited Jan. 10, 2008, and available in 

http://www
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Clerk of Court’s case file) (by midyear 2007, customs officials 
had executed 7,245 commodity seizures, worth a total of 
$110,198,350); GAO, Border Security: Despite Progress, 
Weaknesses in Traveler Inspections Exist at Our Nation’s 
Ports of Entry 17 (GAO–08–219, Nov. 2007), online at http:// 
www.gao.gov/new.items/d08219.pdf (“According to [U. S. Cus­
toms and Border Protection (CBP)], in fiscal year 2006, CBP 
officers . . . seized more than 644,000 pounds of illegal drugs, 
intercepted nearly 1.7 million prohibited agricultural items, 
and seized over $155 million in illegal commercial merchan­
dise, such as counterfeit footwear and handbags” (footnote 
omitted)). 

In other contexts, however, the word “detention” may or 
may not accurately describe the nature of the Government 
action. A prisoner’s voluntary decision to deliver property 
for transfer to another facility, for example, bears a greater 
similarity to a “bailment”—the delivery of personal property 
after being held by the prison in trust, see American Heri­
tage Dictionary, supra, at 134—than to a “detention.” 

Not a single federal statute mentions the Federal Bureau 
of Prisons (BOP) in the context of property detention. On 
the other hand, the majority of the nine federal statutes 
other than § 2680(c) containing a reference to the detention 
of goods, merchandise, or other property are specific to cus­
toms and excise. Compare 19 U. S. C. § 1499(a) (authorizing 
customs agents to examine and detain imported merchan­
dise); § 1595a(c)(3) (authorizing customs officials to detain 
merchandise introduced contrary to law); 26 U. S. C. § 5311 
(authorizing internal revenue officers to detain containers 
containing distilled spirits, wines, or beer where there is rea­
son to believe applicable taxes have not been paid); 50 
U. S. C. App. § 2411(a)(2)(A) (authorizing customs officials to 
seize and detain goods at ports of entry in the enforcement 
of war and national defense); 22 U. S. C. § 464 (authorizing 
customs agents to detain armed vessels and any property 

www.gao.gov/new.items/d08219.pdf
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found thereon), with 18 U. S. C. § 981(e) (“ . . . The Attorney 
General, the Secretary of the Treasury, or the Postal Service, 
as the case may be, shall ensure the equitable transfer pursu­
ant to paragraph (2) of any forfeited property to the appro­
priate State or local law enforcement agency . . . . The 
United States shall not be liable in any action arising out of 
the seizure, detention, and transfer of seized property to 
State or local officials”); 28 U. S. C. § 524(c)(1) (2000 ed. and 
Supp. V) (appropriating a special fund for the purpose of 
property detention under any law enforced or administered 
by the Department of Justice); 31 U. S. C. § 9703(a)(1)(A) (es­
tablishing a Department of Treasury Forfeiture Fund to pay 
the expenses of property detention); 16 U. S. C. §§ 1540(e)(3), 
3375(b) (authorizing the detention of goods and packages for 
inspection where there is reason to believe there has been a 
violation of laws governing fish, wildlife, and plants). 

This would seem to indicate that Congress contemplated 
that the statutory provision considered here would apply 
only in those narrow circumstances where the officer is in 
the regular business of forfeiting property, namely, revenue 
enforcement. At the very least, it demonstrates that “de­
tention” will be a difficult concept to apply case by case 
under the majority’s interpretation of the statute—a prob­
lem alleviated by limiting the statute to customs and tax. 

Second, the Court’s construction of the phrase “any other 
law enforcement officer” runs contrary to “ ‘our duty “to give 
effect, if possible, to every clause and word of a statute.” ’ ” 
Duncan v. Walker, 533 U. S. 167, 174 (2001) (quoting United 
States v. Menasche, 348 U. S. 528, 538–539 (1955)). The 
Court’s reading renders “officer[s] of customs or excise” mere 
surplusage, as there would have been no need for Congress 
to have specified that officers of customs and officers of ex­
cise were immune if they indeed were subsumed within the 
allegedly all-encompassing “any” officer clause. See Circuit 
City Stores, 532 U. S., at 114. 
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Third, though the final reference to “any other law en­
forcement officer” does result in some ambiguity, the legisla­
tive history, by virtue of its exclusive reference to customs 
and excise, confirms that Congress did not shift its attention 
from the context of revenue enforcement when it used these 
words at the end of the statute. See, e. g., S. Rep. No. 1400, 
79th Cong., 2d Sess., 33 (1946) (in discussing 28 U. S. C. 
§ 2680(c) referring only to “the detention of goods by customs 
officers”); A. Holtzoff, Report on Proposed Federal Tort 
Claims Bill 16 (1931) (noting that the property-detention ex­
ception was added to the legislation to “include immunity 
from liability in respect of loss in connection with the deten­
tion of goods or merchandise by any officer of customs or 
excise”). 

Indeed, the Court’s construction reads the exception to de­
feat the central purpose of the statute, an interpretative dan­
ger the Court has warned against in explicit terms. See 
Kosak, 465 U. S., at 854, n. 9 (the Court must identify only 
“ ‘those circumstances which are within the words and rea­
son of the exception’—no less and no more” (quoting 
Dalehite v. United States, 346 U. S. 15, 31 (1953))). It is dif­
ficult to conceive that the FTCA, which was enacted by Con­
gress to make the tort liability of the United States “the 
same as that of a private person under like circumstance[s],” 
S. Rep. No. 1400, at 32, would allow any officer under any 
circumstance to detain property without being accountable 
under the Act to those injured by his or her tortious conduct. 
If Congress wanted to say that all law enforcement officers 
may detain property without liability in tort, including when 
they perform general law enforcement tasks, it would have 
done so in more express terms; one would expect at least a 
reference to law enforcement officers outside the customs or 
excise context either in the text of the statute or in the legis­
lative history. In the absence of that reference, the Court 
ought not presume that the liberties of the person who owns 
the property would be so lightly dismissed and disregarded. 
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II
 
A
 

The 2000 amendments do not require a contrary conclusion. 
The Civil Asset Forfeiture Reform Act of 2000 (CAFRA), as 
applicable here, limits the operation of § 2680(c)’s exception. 
See § 3(a), 114 Stat. 211. The limitation (i. e., the exception 
to the exception) applies where there has been an injury or 
loss of goods and “the property was seized for the purpose of 
forfeiture under any provision of Federal law.” 28 U. S. C. 
§ 2680(c)(1). In my view the amendment establishes that of­
ficers of customs and excise, and law enforcement officials 
performing functions traditionally reserved for revenue offi­
cers, shall be liable in tort for damage to the property when 
the owner’s interest in the goods in the end is not forfeited 
(and when other conditions apply). And this is so regard­
less of whether the officer acted under the revenue laws of 
the United States or, alternatively, another civil or criminal 
forfeiture provision. 

The majority’s reading of CAFRA for a contrary proposi­
tion is premised on the assumption that there is no circum­
stance in which a customs or excise officer, or an officer act­
ing in such a capacity, would “enforce [civil] forfeiture laws 
unrelated to customs or excise.” Ante, at 222. But cus­
toms and tax officials, along with law enforcement officers 
performing customs and tax duties, routinely do just that. 
See, e. g., Customs and Border Protection, Seizures and 
Penalties Links, http://www.cbp.gov/xp/cgov/toolbox/legal/ 
authority_enforce/seizures_penalties.xml (CBP has “full au­
thority to . . . seize merchandise for violation of CBP laws or 
those of other federal agencies that are enforced by CBP”). 
Indeed, the customs laws expressly contemplate forfeitures 
and seizures of property under nonrevenue provisions. See, 
e. g., 19 U. S. C. § 1600 (“The procedures [governing seizures 
of property] set forth in [§§ 1602–1619] shall apply to seizures 
of any property effected by customs officers under any law 

http://www.cbp.gov/xp/cgov/toolbox/legal
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enforced or administered by the Customs Service unless such 
law specifies different procedures”). 

By way of example, a customs or excise official might effect 
a civil forfeiture of currency or monetary instruments under 
the Bank Secrecy Act, 31 U. S. C. § 5317(c) (2000 ed., Supp. 
V); or of counterfeit instruments, illegal music recordings, or 
firearms under the Contraband Act, 49 U. S. C. § 80302 et seq. 
(2000 ed. and Supp. IV). Similarly, a DEA agent assisting 
a customs official in a border search (and thus acting in a 
customs capacity) might effect a civil forfeiture of vehicles 
or goods associated with the drug trade under federal drug 
laws. See 21 U. S. C. § 881 (2000 ed. and Supp. V); see also, 
e. g., Formula One Motors, 777 F. 2d, at 822–823. Though 
acting pursuant to a civil forfeiture law that is not specific 
to customs and taxes, the DEA agent would be covered by 
§ 2680(c)’s exception to the exception because he or she would 
be acting in a traditional revenue capacity—that of conduct­
ing a routine search of persons and effects of persons cross­
ing an international boundary. 

The Court counters that the Bank Secrecy Act, 31 U. S. C. 
§ 5317(c), is not “unrelated to customs or excise” because it 
cross-references a requirement for exporting and importing 
monetary instruments, § 5316. See ante, at 223, n. 5. But 
§ 5316, despite being “[r]elated” to customs duties, is part of 
the federal Currency and Foreign Transactions Reporting 
Act, see § 5311 et seq. (2000 ed. and Supp. IV), not the United 
States’ customs laws. 

The Court also notes that customs agents have the author­
ity to seize contraband under the customs laws, particularly 
19 U. S. C. § 1595a(c)(1). I do not dispute that customs 
agents often act under customs laws when seizing property. 
My point, which goes unrefuted by the Court, is that it was 
reasonable for Congress to have specified that customs and 
excise officers would be covered by the exception to the ex­
ception even when acting pursuant to federal laws more gen­
erally. For instance, § 1595a(c)(1) applies only where “[m]er­
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chandise . . . is introduced . . . into the United States contrary 
to law,” which appears to target the importation of property 
subject to duty or entry restrictions. Title 28 U. S. C. 
§ 2680(c), by contrast, was amended in 2000 to encompass not 
only the detention of “goods or merchandise” but the deten­
tion of all “property.” § 3(a), 114 Stat. 211. In circum­
stances not involving imported “merchandise,” then, the cus­
toms official would be acting pursuant to law enforcement 
authority derived not from the customs laws but, inter alia, 
the Contraband and Bank Secrecy Acts. The same is true 
of noncustoms officers acting in a customs capacity. 

At the very least this renders the Court’s reliance on the 
views of a subsequent Congress suspect. We have said 
“subsequent acts can shape or focus” the meaning of a stat­
ute. FDA v. Brown & Williamson Tobacco Corp., 529 U. S. 
120, 143 (2000). There is no indication, however, that by 
adding a forfeiture exception to the exception, Congress 
intended to broaden the scope of the original immunity. 
Cf. SEC v. Capital Gains Research Bureau, Inc., 375 U. S. 
180, 199–200 (1963). 

B 

Though the Court does not much rely on the point, perhaps 
it has concerns respecting suits like the one now before us. 
Petitioner sues for lost property valued at about $177. Law 
enforcement officers in the federal prison system must take 
inventory of the property they store, and with just under 
200,000 persons in the federal prison population, see Federal 
Bureau of Prisons, Weekly Population Report, online 
at http://www.bop.gov/news/weekly_report.jsp (reporting 
199,342 federal inmates as of January 7, 2008), the burden on 
the Government to account for missing items of little value 
could be a substantial one. 

There are sound reasons, though, for rejecting this con­
cern in interpreting the statute. To begin with, as already 
discussed, if it were a congressional objective to give a com­
prehensive exception to all officers who detain property, 

http://www.bop.gov/news/weekly_report.jsp
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Congress most likely would have written a specific provision 
to address the point, quite apart from the special concerns it 
had with customs and revenue. The exception as the Court 
now interprets it extends not only to trivial detentions, not 
only to prison officials, not only to those in custody, but to 
all detentions of property of whatever value held by all law 
enforcement officials, a reading that simply does not comport 
with the plain text and context of the statute. 

Second, as the Court observed when interpreting another 
exception that raised the concern of numerous frivolous 
claims, liability for negligent transmission “is a risk shared 
by any business [involved in management of detention facili­
ties],” including the Government. Dolan, 546 U. S., at 491. 

Third, there are already in place administrative proce­
dures that must be exhausted before the suit is allowed, di­
minishing the number of frivolous suits that would be heard 
in federal court. See 42 U. S. C. § 1997e(a) (“No action shall 
be brought with respect to prison conditions under section 
1983 of this title, or any other Federal law, by a prisoner 
confined in any jail, prison, or other correctional facility 
until such administrative remedies as are available are ex­
hausted”). Under 28 CFR § 543.31(a) (2007), the “owner of 
the damaged or lost property” first must file an FTCA claim 
with the BOP regional office; the BOP, in turn, is authorized 
by statute to settle administrative claims for not more than 
$1,000, see 31 U. S. C. § 3723(a), which likely encompasses 
most claims brought by federal prisoners. Only if the pris­
oner is “dissatisfied with the final agency action” may he or 
she file suit in an “appropriate U. S. District Court.” 28 
CFR § 543.32(g). 

* * * 

If Congress had intended to give sweeping immunity to all 
federal law enforcement officials from liability for the deten­
tion of property, it would not have dropped this phrase onto 
the end of the statutory clause so as to appear there as some­
thing of an afterthought. The seizure of property by an of­
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ficer raises serious concerns for the liberty of our people and 
the Act should not be read to permit appropriation of prop­
erty without a remedy in tort by language so obscure and 
indirect. 

For these reasons, in my view, the judgment of the Court 
of Appeals ought to be reversed. 

Justice Breyer, with whom Justice Stevens joins, 
dissenting. 

I agree with Justice Kennedy that context makes clear 
that Congress intended the phrase “any other law enforce­
ment officer” to apply only to officers carrying out customs 
or excise duties. See 28 U. S. C. § 2680(c). But I write sep­
arately to emphasize, as Justice Kennedy’s dissent itself 
makes clear, that the relevant context extends well beyond 
Latin canons and other such purely textual devices. 

As with many questions of statutory interpretation, the 
issue here is not the meaning of the words. The dictionary 
meaning of each word is well known. Rather, the issue is 
the statute’s scope. What boundaries did Congress intend 
to set? To what circumstances did Congress intend the 
phrase, as used in this statutory provision, to apply? The 
majority answers this question by referring to an amend­
ment that creates an exception for certain forfeitures and by 
emphasizing the statutory word “any.” As to the amend­
ment, I find Justice Kennedy’s counterargument convinc­
ing. See ante, at 239–241 (dissenting opinion). And, in my 
view, the word “any” provides no help whatsoever. 

The word “any” is of no help because all speakers (includ­
ing writers and legislators) who use general words such as 
“all,” “any,” “never,” and “none” normally rely upon context 
to indicate the limits of time and place within which they 
intend those words to do their linguistic work. And with 
the possible exception of the assertion of a universal truth, 
say, by a mathematician, scientist, philosopher, or theologian, 
such limits almost always exist. When I call out to my wife, 
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“There isn’t any butter,” I do not mean, “There isn’t any 
butter in town.” The context makes clear to her that I am 
talking about the contents of our refrigerator. That is to 
say, it is context, not a dictionary, that sets the boundaries 
of time, place, and circumstance within which words such as 
“any” will apply. See United States v. Palmer, 3 Wheat. 
610, 631 (1818) (Marshall, C. J.) (“[G]eneral words,” such as 
the word “ ‘any’,” must “be limited” in their application “to 
those objects to which the legislature intended to apply 
them”); Small v. United States, 544 U. S. 385, 388 (2005) 
(“The word ‘any’ considered alone cannot answer” the ques­
tion “whether the statutory reference ‘convicted in any 
court’ includes a conviction entered in a foreign court”); 
Nixon v. Missouri Municipal League, 541 U. S. 125, 132 
(2004) (“ ‘[A]ny’ ” means “different things depending upon the 
setting”); United States v. Alvarez-Sanchez, 511 U. S. 350, 
357 (1994) (“[R]espondent errs in placing dispositive weight 
on the broad statutory reference to ‘any’ law enforce­
ment officer or agency without considering the rest of the 
statute”). 

Context, of course, includes the words immediately sur­
rounding the phrase in question. And canons such as ejus­
dem generis and noscitur a sociis offer help in evaluating 
the significance of those surrounding words. Yet that help 
is limited. That is because other contextual features can 
show that Congress intended a phrase to apply more broadly 
than the immediately surrounding words by themselves sug­
gest. See Circuit City Stores, Inc. v. Adams, 532 U. S. 105, 
138–140 (2001) (Souter, J., dissenting) (finding “good rea­
sons” not to apply ejusdem generis because the statute’s his­
tory and purposes make clear that the words “any other class 
of workers” in the phrase “seamen, railroad employees, or 
any other class of workers” refer, not just to other transpor­
tation workers, but to workers of all kinds including retail 
store clerks). It is because canons of construction are not 
“conclusive” and “are often countered . . . by some maxim 
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pointing in a different direction.” Id., at 115 (majority opin­
ion). And it is because these particular canons simply crys­
tallize what English speakers already know, namely, that 
lists often (but not always) group together items with similar 
characteristics. That is why we cannot, without comic ef­
fect, yoke radically different nouns to a single verb, e. g., “He 
caught three salmon, two trout, and a cold.” 

In this case, not only the immediately surrounding words 
but also every other contextual feature supports Justice 
Kennedy’s conclusion. The textual context includes the 
location of the phrase within a provision that otherwise ex­
clusively concerns customs and revenue duties. And the 
nontextual context includes several features that, taken 
together, indicate that Congress intended a narrow tort­
liability exception related to customs and excise. 

First, drafting history shows that the relevant portion of 
the bill that became the Federal Tort Claims Act concerned 
only customs and excise. Initially, the relevant provision of 
the bill exempted only claims “arising in respect of the as­
sessment or collection of any tax or customs duty.” See, 
e. g., S. 4377, 71st Cong., 2d Sess., 4 (1930). In 1931, 
a Special Assistant to the Attorney General, Alexander 
Holtzoff, wrote additional draft language, namely, “or the de­
tention of any goods or merchandise by any officer of customs 
or excise or any other law enforcement officer.” Bill Draft, 
p. 2, reprinted in Report on Proposed Federal Tort Claims 
Bill p. 2 (1931) (emphasis added). Holtzoff, in a report to 
a congressional agency, said that the expanded language 
sought “to include immunity from liability in respect of loss 
in connection with the detention of goods or merchandise 
by any officer of customs or excise.” Id., at 16. Holtzoff 
explained that the language was suggested by a similar Brit­
ish bill that mentioned only customs and excise officials. 
Ibid. (referring to the bill proposed in the Crown Proceed­
ings Committee Report § 11(5)(c), pp. 17–18 (Apr. 1927) (Cmd. 
2842) (“No proceedings shall lie under this section . . . for 
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or in respect of the loss of or any deterioration or damage 
occasioned to, or any delay in the release of, any goods or 
merchandise by reason of anything done or omitted to be 
done by any officer of customs and excise acting as such”)); 
see Kosak v. United States, 465 U. S. 848, 857, n. 13 (1984) 
(While “the ideas expressed [in Holtzoff ’s report] should not 
be given great weight in determining the intent of the Legis­
lature,” at least in some circumstances, “it seems to us sense­
less to ignore entirely the views of [the provision’s] drafts­
man”). And Members of Congress repeatedly referred to 
the exception as encompassing claims involving customs and 
excise functions. See, e. g., H. R. Rep. No. 2428, 76th Cong., 
3d Sess., 5 (1940); S. Rep. No. 1196, 77th Cong., 2d Sess., 
7 (1942); H. R. Rep. No. 2245, 77th Cong., 2d Sess., 10 (1942); 
H. R. Rep. No. 1287, 79th Cong., 1st Sess., 6 (1945); S. Rep. 
No. 1400, 79th Cong., 2d Sess., 33 (1946). 

Second, insofar as Congress sought, through the Act’s ex­
ceptions, to preclude tort suits against the Government 
where “adequate remedies were already available,” Kosak, 
supra, at 858; see S. Rep. No. 1400, at 33; H. R. Rep. No. 1287, 
at 6 (setting forth that purpose), a limited exception makes 
sense; a broad exception does not. Other statutes already 
provided recovery for plaintiffs harmed by federal officers 
enforcing customs and tax laws but not for plaintiffs harmed 
by all other federal officers enforcing most other laws. See 
Bazuaye v. United States, 83 F. 3d 482, 485–486 (CADC 1996) 
(detailing history). 

Third, the practical difference between a limited and a 
broad interpretation is considerable, magnifying the impor­
tance of the congressional silence to which Justice Ken­

nedy points, see ante, at 238. A limited interpretation of 
the phrase “any other law enforcement officer” would likely 
encompass only those law enforcement officers working, say, 
at borders and helping to enforce customs and excise laws. 
The majority instead interprets this provision to include the 
tens of thousands of officers performing unrelated tasks. 
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The Justice Department estimates that there are more than 
100,000 law enforcement officers, not including members of 
the armed services. See, e. g., Dept. of Justice, Bureau of 
Justice Statistics Bulletin, B. Reaves, Federal Law Enforce­
ment Officers, 2004, p. 1 (July 2006). And although the law’s 
history contains much that indicates the provision’s scope is 
limited to customs and excise, it contains nothing at all sug­
gesting an intent to apply the provision more broadly, in­
deed, to multiply the number of officers to whom it applies 
by what is likely one or more orders of magnitude. It is 
thus not the Latin canons, ejusdem generis and noscitur a 
sociis, that shed light on the application of the statutory 
phrase but Justice Scalia’s more pertinent and easily re­
membered English-language observation that Congress 
“does not . . . hide elephants in mouseholes.” Whitman v. 
American Trucking Assns., Inc., 531 U. S. 457, 468 (2001). 

For these reasons, I dissent and I join Justice Ken­

nedy’s dissent. 
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LaRUE v. DeWOLFF, BOBERG & ASSOCIATES, INC., 
et al. 

certiorari to the united states court of appeals for 
the fourth circuit 

No. 06–856. Argued November 26, 2007—Decided February 20, 2008 

Petitioner, a participant in a defined contribution pension plan, alleged 
that the plan administrator’s failure to follow petitioner’s investment 
directions “depleted” his interest in the plan by approximately $150,000 
and amounted to a breach of fiduciary duty under the Employee Retire­
ment Income Security Act of 1974 (ERISA). The District Court 
granted respondents judgment on the pleadings, and the Fourth Circuit 
affirmed. Relying on Massachusetts Mutual Life Ins. Co. v. Russell, 
473 U. S. 134, the Circuit held that ERISA § 502(a)(2) provides remedies 
only for entire plans, not for individuals. 

Held: Although § 502(a)(2) does not provide a remedy for individual inju­
ries distinct from plan injuries, it does authorize recovery for fiduciary 
breaches that impair the value of plan assets in a participant’s individual 
account. Section 502(a)(2) provides for suits to enforce the liability­
creating provisions of § 409, concerning breaches of fiduciary duties that 
harm plans. The principal statutory duties imposed by § 409 relate to 
the proper management, administration, and investment of plan assets, 
with an eye toward ensuring that the benefits authorized by the plan 
are ultimately paid to plan participants. The misconduct that peti­
tioner alleges falls squarely within that category, unlike the misconduct 
in Russell. There, the plaintiff received all of the benefits to which she 
was contractually entitled, but sought consequential damages arising 
from a delay in the processing of her claim. Russell’s emphasis on pro­
tecting the “entire plan” reflects the fact that the disability plan in Rus­
sell, as well as the typical pension plan at that time, promised partici­
pants a fixed benefit. Misconduct by such a plan’s administrators will 
not affect an individual’s entitlement to a defined benefit unless it cre­
ates or enhances the risk of default by the entire plan. For defined 
contribution plans, however, fiduciary misconduct need not threaten the 
entire plan’s solvency to reduce benefits below the amount that partici­
pants would otherwise receive. Whether a fiduciary breach diminishes 
plan assets payable to all participants or only to particular individuals, 
it creates the kind of harms that concerned § 409’s draftsmen. Thus, 
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Russell’s “entire plan” references, which accurately reflect § 409’s opera­
tion in the defined benefit context, are beside the point in the defined 
contribution context. Pp. 252–256. 

450 F. 3d 570, vacated and remanded. 

Stevens, J., delivered the opinion of the Court, in which Souter, Gins­

burg, Breyer, and Alito, JJ., joined. Roberts, C. J., filed an opinion 
concurring in part and concurring in the judgment, in which Kennedy, J., 
joined, post, p. 257. Thomas, J., filed an opinion concurring in the judg­
ment, in which Scalia, J., joined, post, p. 260. 

Peter K. Stris argued the cause for petitioner. With him 
on the briefs were Brendan S. Maher, Jean-Claude André, 
Robert E. Hoskins, and Shaun P. Martin. 

Matthew D. Roberts argued the cause for the United 
States as amicus curiae urging reversal. With him on 
the brief were Solicitor General Clement, Deputy Solici­
tor General Kneedler, Jonathan L. Snare, and Elizabeth 
Hopkins. 

Thomas P. Gies  argued the cause for respondents. With 
him on the brief were Clifton Elgarten and Ellen M. 
Dwyer.* 

*Briefs of amici curiae urging reversal were filed for AARP by Mary 
Ellen Signorille, Jay E. Sushelsky, and Melvin R. Radowitz; for the Air 
Line Pilots Association, International, by Jani K. Rachelson; for Eleven 
Law Professors by Paul A. Montuori and Debra A. Davis; for the Pension 
Rights Center by Marc I. Machiz and David S. Preminger; and for the 
Self Insurance Institute of America, Inc., by John E. Barry, Thomas W. 
Brunner, Lawrence H. Mirel, Bryan B. Davenport, and George J. Pantos. 

Briefs of amici curiae urging affirmance were filed for the American 
Council of Life Insurers by Peter J. Rusthoven, Bart A. Karwath, and 
Carl B. Wilkerson; for the Chamber of Commerce of the United States of 
America et al. by Mark A. Casciari, Robin S. Conrad, Shane Brennan, 
Richard Whiting, Scott Talbott, and Diane Soubly; and for the ERISA 
Industry Committee by John M. Vine, Robert A. Long, Jr., Jeffrey G. 
Huvelle, and Thomas L. Cubbage III. 

Jeffrey Greg Lewis and Terisa E. Chaw filed a brief for the National 
Employment Lawyers Association as amicus curiae. 



552US2 Unit: $U15 [01-09-12 19:39:51] PAGES PGT: OPIN

250 LaRUE v. DeWOLFF, BOBERG & ASSOCIATES, INC. 

Opinion of the Court 

Justice Stevens delivered the opinion of the Court. 

In Massachusetts Mut. Life Ins. Co. v. Russell, 473 U. S. 
134 (1985), we held that a participant in a disability plan that 
paid a fixed level of benefits could not bring suit under 
§ 502(a)(2) of the Employee Retirement Income Security Act 
of 1974 (ERISA), 88 Stat. 891, 29 U. S. C. § 1132(a)(2), to re­
cover consequential damages arising from delay in the proc­
essing of her claim. In this case we consider whether that 
statutory provision authorizes a participant in a defined con­
tribution pension plan to sue a fiduciary whose alleged mis­
conduct impaired the value of plan assets in the participant’s 
individual account.1 Relying on our decision in Russell, the 
Court of Appeals for the Fourth Circuit held that § 502(a)(2) 
“provides remedies only for entire plans, not for individ­
uals. . . .  Recovery under this subsection must ‘inure[ ] to 
the benefit of the plan as a whole,’ not to particular persons 
with rights under the plan.” 450 F. 3d 570, 572–573 (2006) 
(quoting Russell, 473 U. S., at 140). While language in our 
Russell opinion is consistent with that conclusion, the ration­
ale for Russell’s holding supports the opposite result in this 
case. 

I 

Petitioner filed this action in 2004 against his former em­
ployer, DeWolff, Boberg & Associates, Inc. (DeWolff), and 
the ERISA-regulated 401(k) retirement savings plan admin­
istered by DeWolff (Plan). The Plan permits participants to 
direct the investment of their contributions in accordance 

1 As its names imply, a “defined contribution plan” or “individual account 
plan” promises the participant the value of an individual account at retire­
ment, which is largely a function of the amounts contributed to that ac­
count and the investment performance of those contributions. A “defined 
benefit plan,” by contrast, generally promises the participant a fixed level 
of retirement income, which is typically based on the employee’s years 
of service and compensation. See §§ 3(34)–(35), 88 Stat. 838, 29 U. S. C. 
§§ 1002(34)–(35); P. Schneider & B. Freedman, ERISA: A Comprehensive 
Guide § 3.02 (2d ed. 2003). 
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with specified procedures and requirements. Petitioner al­
leged that in 2001 and 2002 he directed DeWolff to make 
certain changes to the investments in his individual account, 
but DeWolff never carried out these directions. Petitioner 
claimed that this omission “depleted” his interest in the Plan 
by approximately $150,000, and amounted to a breach of fi­
duciary duty under ERISA. The complaint sought “ ‘make­
whole’ or other equitable relief as allowed by [§ 502(a)(3)],” 
as well as “such other and further relief as the court deems 
just and proper.” Civil Action No. 2:04–1747–18 (D. S. C.), 
p. 4, 2 Record, Doc. 1. 

Respondents filed a motion for judgment on the pleadings, 
arguing that the complaint was essentially a claim for mone­
tary relief that is not recoverable under § 502(a)(3). Peti­
tioner countered that he “d[id] not wish for the court to 
award him any money, but . . . simply want[ed] the plan to 
properly reflect that which would be his interest in the plan, 
but for the breach of fiduciary duty.” Reply to Defendants 
Motion to Dismiss, p. 7, 3 id., Doc. 17. The District Court 
concluded, however, that since respondents did not possess 
any disputed funds that rightly belonged to petitioner, he 
was seeking damages rather than equitable relief available 
under § 502(a)(3). Assuming, arguendo, that respondents 
had breached a fiduciary duty, the District Court nonetheless 
granted their motion. 

On appeal petitioner argued that he had a cognizable claim 
for relief under §§ 502(a)(2) and 502(a)(3) of ERISA. The 
Court of Appeals stated that petitioner had raised his 
§ 502(a)(2) argument for the first time on appeal, but never­
theless rejected it on the merits. 

Section 502(a)(2) provides for suits to enforce the liability­
creating provisions of § 409, concerning breaches of fiduciary 
duties that harm plans.2 The Court of Appeals cited lan­

2 Section 409(a) provides: 
“Any person who is a fiduciary with respect to a plan who breaches any 

of the responsibilities, obligations, or duties imposed upon fiduciaries by 
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guage from our opinion in Russell suggesting that these pro­
visions “protect the entire plan, rather than the rights of an 
individual beneficiary.” 473 U. S., at 142. It then charac­
terized the remedy sought by petitioner as “personal” be­
cause he “desires recovery to be paid into his plan account, 
an instrument that exists specifically for his benefit,” and 
concluded: 

“We are therefore skeptical that plaintiff ’s individual 
remedial interest can serve as a legitimate proxy for the 
plan in its entirety, as [§ 502(a)(2)] requires. To be sure, 
the recovery plaintiff seeks could be seen as accruing to 
the plan in the narrow sense that it would be paid into 
plaintiff ’s personal plan account, which is part of the 
plan. But such a view finds no license in the statutory 
text, and threatens to undermine the careful limitations 
Congress has placed on the scope of ERISA relief.” 450 
F. 3d, at 574. 

The Court of Appeals also rejected petitioner’s argument 
that the make-whole relief he sought was “equitable” within 
the meaning of § 502(a)(3). Although our grant of certiorari, 
551 U. S. 1130 (2007), encompassed the § 502(a)(3) issue, we 
do not address it because we conclude that the Court of Ap­
peals misread § 502(a)(2). 

II 

As the case comes to us we must assume that respondents 
breached fiduciary obligations defined in § 409(a), and that 

this title shall be personally liable to make good to such plan any losses to 
the plan resulting from each such breach, and to restore to such plan any 
profits of such fiduciary which have been made through use of assets of 
the plan by the fiduciary, and shall be subject to such other equitable or 
remedial relief as the court may deem appropriate, including removal of 
such fiduciary. A fiduciary may also be removed for a violation of section 
411 of this Act.” 88 Stat. 886, 29 U. S. C. § 1109(a). 
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those breaches had an adverse impact on the value of the 
Plan assets in petitioner’s individual account. Whether 
petitioner can prove those allegations and whether respond­
ents may have valid defenses to the claim are matters not 
before us.3 Although the record does not reveal the relative 
size of petitioner’s account, the legal issue under § 502(a)(2) 
is the same whether his account includes 1% or 99% of the 
total assets in the Plan. 

As we explained in Russell, and in more detail in our later 
opinion in Varity Corp. v. Howe, 516 U. S. 489, 508–512 
(1996), § 502(a) of ERISA identifies six types of civil actions 
that may be brought by various parties. The second, which 
is at issue in this case, authorizes the Secretary of Labor as 
well as plan participants, beneficiaries, and fiduciaries, to 
bring actions on behalf of a plan to recover for violations of 
the obligations defined in § 409(a). The principal statutory 
duties imposed on fiduciaries by that section “relate to the 
proper management, administration, and investment of fund 
assets,” with an eye toward ensuring that “the benefits au­
thorized by the plan” are ultimately paid to participants and 
beneficiaries. Russell, 473 U. S., at 142; see also Varity, 516 
U. S., at 511–512 (noting that § 409’s fiduciary obligations “re­
lat[e] to the plan’s financial integrity” and “reflec[t] a special 
congressional concern about plan asset management”). The 
misconduct alleged by petitioner in this case falls squarely 
within that category.4 

3 For example, we do not decide whether petitioner made the alleged 
investment directions in accordance with the requirements specified by 
the Plan, whether he was required to exhaust remedies set forth in the 
Plan before seeking relief in federal court pursuant to § 502(a)(2), or 
whether he asserted his rights in a timely fashion. 

4 The record does not reveal whether the alleged $150,000 injury repre­
sents a decline in the value of assets that DeWolff should have sold or 
an increase in the value of assets that DeWolff should have purchased. 
Contrary to respondents’ argument, however, § 502(a)(2) encompasses ap­
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The misconduct alleged in Russell, by contrast, fell out­
side this category. The plaintiff in Russell received all of 
the benefits to which she was contractually entitled, but 
sought consequential damages arising from a delay in the 
processing of her claim. 473 U. S., at 136–137. In holding 
that § 502(a)(2) does not provide a remedy for this type 
of injury, we stressed that the text of § 409(a) characterizes 
the relevant fiduciary relationship as one “with respect to a 
plan,” and repeatedly identifies the “plan” as the victim of 
any fiduciary breach and the recipient of any relief. See id., 
at 140. The legislative history likewise revealed that “the 
crucible of congressional concern was misuse and misman­
agement of plan assets by plan administrators.” Id., at 141, 
n. 8. Finally, our review of ERISA as a whole confirmed 
that §§ 502(a)(2) and 409 protect “the financial integrity of 
the plan,” id., at 142, n. 9, whereas other provisions specifi­
cally address claims for benefits, see id., at 143–144 (discuss­
ing §§ 502(a)(1)(B) and 503). We therefore concluded: 

“A fair contextual reading of the statute makes it abun­
dantly clear that its draftsmen were primarily con­
cerned with the possible misuse of plan assets, and with 
remedies that would protect the entire plan, rather than 
with the rights of an individual beneficiary.” Id., at 142. 

Russell’s emphasis on protecting the “entire plan” from 
fiduciary misconduct reflects the former landscape of em­
ployee benefit plans. That landscape has changed. 

propriate claims for “lost profits.” See Brief for Respondents 12–13. 
Under the common law of trusts, which informs our interpretation of 
ERISA’s fiduciary duties, see Varity, 516 U. S., at 496–497, trustees are 
“chargeable with . . . any profit which would have accrued to the trust 
estate if there had been no breach of trust,” including profits forgone be­
cause the trustee “fails to purchase specific property which it is his duty 
to purchase.” 1 Restatement (Second) of Trusts § 205, and Comment i 
(1957); § 211; see also 3 A. Scott, Law on Trusts §§ 205, 211 (3d ed. 1967). 
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Defined contribution plans dominate the retirement plan 
scene today.5 In contrast, when ERISA was enacted, and 
when Russell was decided, “the [defined benefit] plan was 
the norm of American pension practice.” J. Langbein, 
S. Stabile, & B. Wolk, Pension and Employee Benefit Law 58 
(4th ed. 2006); see also Zelinsky, The Defined Contribution 
Paradigm, 114 Yale L. J. 451, 471 (2004) (discussing the “sig­
nificant reversal of historic patterns under which the tradi­
tional defined benefit plan was the dominant paradigm for 
the provision of retirement income”). Unlike the defined 
contribution plan in this case, the disability plan at issue in 
Russell did not have individual accounts; it paid a fixed bene­
fit based on a percentage of the employee’s salary. See Rus­
sell v. Massachusetts Mut. Life Ins. Co., 722 F. 2d 482, 486 
(CA9 1983). 

The “entire plan” language in Russell speaks to the impact 
of § 409 on plans that pay defined benefits. Misconduct by 
the administrators of a defined benefit plan will not affect an 
individual’s entitlement to a defined benefit unless it creates 
or enhances the risk of default by the entire plan. It was 
that default risk that prompted Congress to require defined 
benefit plans (but not defined contribution plans) to satisfy 
complex minimum funding requirements, and to make pre­
mium payments to the Pension Benefit Guaranty Corpora­
tion for plan termination insurance. See Zelinsky, 114 Yale 
L. J., at 475–478. 

For defined contribution plans, however, fiduciary miscon­
duct need not threaten the solvency of the entire plan to 

5 See, e. g., D. Rajnes, An Evolving Pension System: Trends in Defined 
Benefit and Defined Contribution Plans, Employee Benefit Research Insti­
tute (EBRI) Issue Brief No. 249 (Sept. 2002), http://www.ebri.org/pdf/ 
briefspdf/0902ib.pdf (all Internet materials as visited Jan. 28, 2008, and 
available in Clerk of Court’s case file); Facts from EBRI: Retirement 
Trends in the United States Over the Past Quarter-Century (June 2007), 
http://www.ebri.org/pdf/publications/facts/0607fact.pdf. 

http://www.ebri.org/pdf/publications/facts/0607fact.pdf
http://www.ebri.org/pdf
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reduce benefits below the amount that participants would 
otherwise receive. Whether a fiduciary breach diminishes 
plan assets payable to all participants and beneficiaries, or 
only to persons tied to particular individual accounts, it cre­
ates the kind of harms that concerned the draftsmen of § 409. 
Consequently, our references to the “entire plan” in Russell, 
which accurately reflect the operation of § 409 in the defined 
benefit context, are beside the point in the defined contribu­
tion context. 

Other sections of ERISA confirm that the “entire plan” 
language from Russell, which appears nowhere in § 409 or 
§ 502(a)(2), does not apply to defined contribution plans. 
Most significant is § 404(c), which exempts fiduciaries from 
liability for losses caused by participants’ exercise of control 
over assets in their individual accounts. See also 29 CFR 
§ 2550.404c–1 (2007). This provision would serve no real 
purpose if, as respondents argue, fiduciaries never had any 
liability for losses in an individual account. 

We therefore hold that although § 502(a)(2) does not pro­
vide a remedy for individual injuries distinct from plan inju­
ries, that provision does authorize recovery for fiduciary 
breaches that impair the value of plan assets in a partici­
pant’s individual account. Accordingly, the judgment of the 
Court of Appeals is vacated, and the case is remanded for 
further proceedings consistent with this opinion.6 

It is so ordered. 

6 After our grant of certiorari respondents filed a motion to dismiss the 
writ, contending that the case is moot because petitioner is no longer a 
participant in the Plan. While his withdrawal of funds from the Plan 
may have relevance to the proceedings on remand, we denied their motion 
because the case is not moot. A plan “participant,” as defined by § 3(7) of 
ERISA, 29 U. S. C. § 1002(7), may include a former employee with a color­
able claim for benefits. See, e. g., Harzewski v. Guidant Corp., 489 F. 3d 
799 (CA7 2007). 
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Chief Justice Roberts, with whom Justice Kennedy 
joins, concurring in part and concurring in the judgment. 

In the decision below, the Fourth Circuit concluded that 
the loss to LaRue’s individual plan account did not permit 
him to “serve as a legitimate proxy for the plan in its en­
tirety,” thus barring him from relief under § 502(a)(2) of the 
Employee Retirement Income Security Act of 1974 (ERISA), 
29 U. S. C. § 1132(a)(2). 450 F. 3d 570, 574 (2006). The 
Court today rejects that reasoning. See ante, at 252, 255– 
256. I agree with the Court that the Fourth Circuit’s analy­
sis was flawed, and join the Court’s opinion to that extent. 

The Court, however, goes on to conclude that § 502(a)(2) 
does authorize recovery in cases such as the present one. 
See ante, at 255–256. It is not at all clear that this is true. 
LaRue’s right to direct the investment of his contributions 
was a right granted and governed by the plan. See ante, 
at 250–251. In this action, he seeks the benefits that would 
otherwise be due him if, as alleged, the plan carried out his 
investment instruction. LaRue’s claim, therefore, is a claim 
for benefits that turns on the application and interpretation 
of the plan terms, specifically those governing investment 
options and how to exercise them. 

It is at least arguable that a claim of this nature properly 
lies only under § 502(a)(1)(B) of ERISA. That provision 
allows a plan participant or beneficiary “to recover bene­
fits due to him under the terms of his plan, to enforce his 
rights under the terms of the plan, or to clarify his rights 
to future benefits under the terms of the plan.” 29 U. S. C. 
§ 1132(a)(1)(B). It is difficult to imagine a more accurate de­
scription of LaRue’s claim. And in fact claimants have filed 
suit under § 502(a)(1)(B) alleging similar benefit denials in 
violation of plan terms. See, e. g., Hess v. Reg-Ellen Ma­
chine Tool Corp., 423 F. 3d 653, 657 (CA7 2005) (allegation 
made under § 502(a)(1)(B) that a plan administrator wrong­
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fully denied instruction to move retirement funds from em­
ployer’s stock to a diversified investment account). 

If LaRue may bring his claim under § 502(a)(1)(B), it is not 
clear that he may do so under § 502(a)(2) as well. Section 
502(a)(2) provides for “appropriate” relief. Construing the 
same term in a parallel ERISA provision, we have held that 
relief is not “appropriate” under § 502(a)(3) if another provi­
sion, such as § 502(a)(1)(B), offers an adequate remedy. See 
Varity Corp. v. Howe, 516 U. S. 489, 515 (1996). Applying 
the same rationale to an interpretation of “appropriate” in 
§ 502(a)(2) would accord with our usual preference for con­
struing the “same terms [to] have the same meaning in dif­
ferent sections of the same statute,” Barnhill v. Johnson, 
503 U. S. 393, 406 (1992), and with the view that ERISA in 
particular is a “ ‘comprehensive and reticulated statute’ ” 
with “carefully integrated civil enforcement provisions,” 
Massachusetts Mut. Life Ins. Co. v. Russell, 473 U. S. 134, 
146 (1985) (quoting Nachman Corp. v. Pension Benefit Guar­
anty Corporation, 446 U. S. 359, 361 (1980)). In a variety of 
contexts, some Courts of Appeals have accordingly pre­
vented plaintiffs from recasting what are in essence plan­
derived benefit claims that should be brought under 
§ 502(a)(1)(B) as claims for fiduciary breaches under 
§ 502(a)(2). See, e. g., Coyne & Delany Co. v. Blue Cross & 
Blue Shield of Va., Inc., 102 F. 3d 712, 714 (CA4 1996). 
Other Courts of Appeals have disagreed with this approach. 
See, e. g., Graden v. Conexant Systems Inc., 496 F. 3d 291, 
301 (CA3 2007). 

The significance of the distinction between a § 502(a)(1)(B) 
claim and one under § 502(a)(2) is not merely a matter of pick­
ing the right provision to cite in the complaint. Allowing a 
§ 502(a)(1)(B) action to be recast as one under § 502(a)(2) 
might permit plaintiffs to circumvent safeguards for plan 
administrators that have developed under § 502(a)(1)(B). 
Among these safeguards is the requirement, recognized by 
almost all the Courts of Appeals, see Fallick v. Nationwide 
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Mut. Ins. Co., 162 F. 3d 410, 418, n. 4 (CA6 1998) (citing 
cases), that a participant exhaust the administrative reme­
dies mandated by ERISA § 503, 29 U. S. C. § 1133, before 
filing suit under § 502(a)(1)(B).* Equally significant, this 
Court has held that ERISA plans may grant administrators 
and fiduciaries discretion in determining benefit eligibility 
and the meaning of plan terms, decisions that courts may 
review only for an abuse of discretion. Firestone Tire & 
Rubber Co. v. Bruch, 489 U. S. 101, 115 (1989). 

These safeguards encourage employers and others to un­
dertake the voluntary step of providing medical and retire­
ment benefits to plan participants, see Aetna Health Inc. v. 
Davila, 542 U. S. 200, 215 (2004), and have no doubt engen­
dered substantial reliance interests on the part of plans and 
fiduciaries. Allowing what is really a claim for benefits 
under a plan to be brought as a claim for breach of fiduciary 
duty under § 502(a)(2), rather than as a claim for benefits due 
“under the terms of the plan,” § 502(a)(1)(B), may result in 
circumventing such plan terms. 

I do not mean to suggest that these are settled questions. 
They are not. Nor are we in a position to answer them. 
LaRue did not rely on § 502(a)(1)(B) as a source of relief, and 
the courts below had no occasion to address the argument, 
raised by an amicus in this Court, that the availability of 
relief under § 502(a)(1)(B) precludes LaRue’s fiduciary breach 
claim. See Brief for ERISA Industry Committee as Ami­
cus Curiae 13–30. I simply highlight the fact that the 
Court’s determination that the present claim may be brought 
under § 502(a)(2) is reached without considering whether the 
possible availability of relief under § 502(a)(1)(B) alters that 
conclusion. See, e. g., United Parcel Service, Inc. v. Mitch­
ell, 451 U. S. 56, 60, n. 2 (1981) (noting general reluctance to 
consider arguments raised only by an amicus and not consid­

*Sensibly, the Court leaves open the question whether exhaustion may 
be required of a claimant who seeks recovery for a breach of fiduciary duty 
under § 502(a)(2). See ante, at 253, n. 3. 
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ered by the courts below). In matters of statutory interpre­
tation, where principles of stare decisis have their greatest 
effect, it is important that we not seem to decide more than 
we do. I see nothing in today’s opinion precluding the lower 
courts on remand, if they determine that the argument is 
properly before them, from considering the contention that 
LaRue’s claim may proceed only under § 502(a)(1)(B). In 
any event, other courts in other cases remain free to consider 
what we have not—what effect the availability of relief 
under § 502(a)(1)(B) may have on a plan participant’s ability 
to proceed under § 502(a)(2). 

Justice Thomas, with whom Justice Scalia joins, con­
curring in the judgment. 

I agree with the Court that petitioner alleges a cognizable 
claim under § 502(a)(2) of the Employee Retirement Income 
Security Act of 1974 (ERISA), 29 U. S. C. § 1132(a)(2), but it 
is ERISA’s text and not “the kind of harms that concerned 
[ERISA’s] draftsmen” that compels my decision. Ante, at 
256. In Massachusetts Mut. Life Ins. Co. v. Russell, 473 
U. S. 134 (1985), the Court held that § 409 of ERISA, 29 
U. S. C. § 1109, read together with § 502(a)(2), authorizes re­
covery only by “the plan as an entity,” 473 U. S., at 140, and 
does not permit individuals to bring suit when they do not 
seek relief on behalf of the plan, id., at 139–144. The major­
ity accepts Russell’s fundamental holding, but reins in the 
Court’s further suggestion in Russell that suits under 
§ 502(a)(2) are meant to “protect the entire plan,” rather than 
“the rights of an individual beneficiary.” Ante, at 253–254 
(internal quotation marks omitted); see Russell, supra, at 
142. The majority states that emphasizing the “entire plan” 
was a sensible application of §§ 409 and 502(a)(2) in the his­
torical context of defined benefit plans, but that the subse­
quent proliferation of defined contribution plans has ren­
dered Russell’s dictum inapplicable to most modern cases. 
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Ante, at 255–256. In concluding that a loss suffered by a 
participant’s defined contribution plan account because of a 
fiduciary breach “creates the kind of harms that concerned 
the draftsmen of § 409,” the majority holds that § 502(a)(2) 
authorizes recovery for plan participants such as petitioner. 
Ante, at 256. 

Although I agree with the majority’s holding, I write sepa­
rately because my reading of §§ 409 and 502(a)(2) is not con­
tingent on trends in the pension plan market. Nor does it 
depend on the ostensible “concerns” of ERISA’s drafters. 
Rather, my conclusion that petitioner has stated a cognizable 
claim flows from the unambiguous text of §§ 409 and 502(a)(2) 
as applied to defined contribution plans. Section 502(a)(2) 
states that “[a] civil action may be brought” by a plan 
“participant, beneficiary or fiduciary,” or by the Secretary 
of Labor, to obtain “appropriate relief” under § 409. 29 
U. S. C. § 1132(a)(2). Section 409(a) provides that “[a]ny per­
son who is a fiduciary with respect to a plan . . . shall be 
personally liable to make good to such plan any losses to the 
plan resulting from each [fiduciary] breach, and to restore to 
such plan any profits of such fiduciary which have been made 
through use of assets of the plan by the fiduciary . . . .” 29 
U. S. C. § 1109(a) (emphasis added). 

The plain text of § 409(a), which uses the term “plan” five 
times, leaves no doubt that § 502(a)(2) authorizes recovery 
only for the plan. Likewise, Congress’ repeated use of the 
word “any” in § 409(a) clarifies that the key factor is whether 
the alleged losses can be said to be losses “to the plan,” not 
whether they are otherwise of a particular nature or kind. 
See, e. g., Ali v. Federal Bureau of Prisons, ante, at 219 (not­
ing that the natural reading of “any” is “one or some indis­
criminately of whatever kind” (internal quotation marks 
omitted)). On their face, §§ 409(a) and 502(a)(2) permit re­
covery of all plan losses caused by a fiduciary breach. 
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The question presented here, then, is whether the losses 
to petitioner’s individual 401(k) account resulting from re­
spondents’ alleged breach of their fiduciary duties were 
losses “to the plan.” In my view they were, because the 
assets allocated to petitioner’s individual account were plan 
assets. ERISA requires the assets of a defined contribution 
plan (including “gains and losses” and legal recoveries) to 
be allocated for bookkeeping purposes to individual accounts 
within the plan for the beneficial interest of the participants, 
whose benefits in turn depend on the allocated amounts. 
See 29 U. S. C. § 1002(34) (defining a “defined contribution 
plan” as a “plan which provides for an individual account for 
each participant and for benefits based solely upon the 
amount contributed to the participant’s account, and any in­
come, expenses, gains and losses, and any forfeitures of ac­
counts of other participants which may be allocated to such 
participant’s account”). Thus, when a defined contribution 
plan sustains losses, those losses are reflected in the balances 
in the plan accounts of the affected participants, and a recov­
ery of those losses would be allocated to one or more individ­
ual accounts. 

The allocation of a plan’s assets to individual accounts for 
bookkeeping purposes does not change the fact that all the 
assets in the plan remain plan assets. A defined contribu­
tion plan is not merely a collection of unrelated accounts. 
Rather, ERISA requires a plan’s combined assets to be held 
in trust and legally owned by the plan trustees. See 29 
U. S. C. § 1103(a) (providing that “all assets of an employee 
benefit plan shall be held in trust by one or more trustees”). 
In short, the assets of a defined contribution plan under 
ERISA constitute, at the very least, the sum of all the assets 
allocated for bookkeeping purposes to the participants’ indi­
vidual accounts. Because a defined contribution plan is es­
sentially the sum of its parts, losses attributable to the ac­
count of an individual participant are necessarily “losses to 



552US2 Unit: $U15 [01-09-12 19:39:51] PAGES PGT: OPIN

263 Cite as: 552 U. S. 248 (2008) 

Thomas, J., concurring in judgment 

the plan” for purposes of § 409(a). Accordingly, when a par­
ticipant sustains losses to his individual account as a result 
of a fiduciary breach, the plan’s aggregate assets are likewise 
diminished by the same amount, and § 502(a)(2) permits that 
participant to recover such losses on behalf of the plan.* 

*Of course, a participant suing to recover benefits on behalf of the plan 
is not entitled to monetary relief payable directly to him; rather, any re­
covery must be paid to the plan. 
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No. 06–8273. Argued October 31, 2007—Decided February 20, 2008 

After this Court announced a “new rule” for evaluating the reliability of 
testimonial statements in criminal cases, see Crawford v. Washington, 
541 U. S. 36, 68–69, petitioner sought state postconviction relief, arguing 
that he was entitled to a new trial because admitting the victim’s taped 
interview at his trial violated Crawford’s rule. The Minnesota trial and 
appeals courts concluded that Crawford did not apply retroactively 
under Teague v. Lane, 489 U. S. 288. The State Supreme Court agreed, 
and also concluded that state courts are not free to give a decision of 
this Court announcing a new constitutional rule of criminal procedure 
broader retroactive application than that given by this Court. 

Held: Teague does not constrain the authority of state courts to give 
broader effect to new rules of criminal procedure than is required by 
that opinion. Pp. 269–291. 

(a) Crawford announced a “new rule”—as defined by Teague—be­
cause its result “was not dictated by precedent existing at the time the 
defendant’s conviction became final,” Teague, 489 U. S., at 301 (plurality 
opinion). It was not, however, a rule “of [this Court’s] own devising” 
or the product of its own views about sound policy, Crawford, 541 U. S., 
at 67. Pp. 269–271. 

(b) The Court first adopted a “retroactivity” standard in Linkletter 
v. Walker, 381 U. S. 618, 629, but later rejected that standard for cases 
pending on direct review, Griffith v. Kentucky, 479 U. S. 314, and on 
federal habeas review, Teague v. Lane, 489 U. S. 288. Under Teague, 
new constitutional rules of criminal procedure may not be applied retro­
actively to cases on federal habeas review unless they place certain pri­
mary individual conduct beyond the States’ power to proscribe or are 
“watershed” rules of criminal procedure. Id., at 310 (plurality opin­
ion). Pp. 271–275. 

(c) Neither Linkletter nor Teague explicitly or implicitly constrained 
the States’ authority to provide remedies for a broader range of consti­
tutional violations than are redressable on federal habeas. And Teague 
makes clear that its rule was tailored to the federal habeas context and 
thus had no bearing on whether States could provide broader relief in 
their own postconviction proceedings. Nothing in Justice O’Connor’s 
general nonretroactivity rule discussion in Teague asserts or even inti­
mates that her definition of the class eligible for relief under a new rule 
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should inhibit the authority of a state agency or state court to extend a 
new rule’s benefit to a broader class than she defined. Her opinion also 
clearly indicates that Teague’s general nonretroactivity rule was an ex­
ercise of this Court’s power to interpret the federal habeas statute. 
Since Teague is based on statutory authority that extends only to federal 
courts applying a federal statute, it cannot be read as imposing a bind­
ing obligation on state courts. The opinion’s text and reasoning also 
illustrate that the rule was meant to apply only to federal courts consid­
ering habeas petitions challenging state-court criminal convictions. 
The federal interest in uniformity in the application of federal law does 
not outweigh the general principle that States are independent sover­
eigns with plenary authority to make and enforce their own laws as long 
as they do not infringe on federal constitutional guarantees. The 
Teague rule was intended to limit federal courts’ authority to overturn 
state convictions—not to limit a state court’s authority to grant relief 
for violations of new constitutional law rules when reviewing its own 
State’s convictions. Subsequent cases confirm this view. See, e. g., 
Beard v. Banks, 542 U. S. 406, 412. Pp. 275–282. 

(d) Neither Michigan v. Payne, 412 U. S. 47, nor American Trucking 
Assns., Inc. v. Smith, 496 U. S. 167, cast doubt on the state courts’ au­
thority to provide broader remedies for federal constitutional violations 
than mandated by Teague. Pp. 282–288. 

(e) No federal rule, either implicitly announced in Teague, or in some 
other source of federal law, prohibits States from giving broader retro­
active effect to new rules of criminal procedure. Pp. 288–290. 

718 N. W. 2d 451, reversed and remanded. 

Stevens, J., delivered the opinion of the Court, in which Scalia, Sou­

ter, Thomas, Ginsburg, Breyer, and Alito, JJ., joined. Roberts, 
C. J., filed a dissenting opinion, in which Kennedy, J., joined, post, p. 291. 

Benjamin J. Butler argued the cause for petitioner. With 
him on the briefs was Roy G. Spurbeck. 

Patrick C. Diamond argued the cause for respondent. 
With him on the brief were Lori Swanson, Attorney General 
of Minnesota, Michael O. Freeman, and Jean Burdorf. * 

*Jeffrey A. Lamken and Pamela Harris filed a brief for the National 
Association of Criminal Defense Lawyers as amicus curiae urging 
reversal. 

[Footnote * is continued on p. 266] 



552US2 Unit: $U16 [01-11-12 13:30:20] PAGES PGT: OPIN

266 DANFORTH v. MINNESOTA 

Opinion of the Court 

Justice Stevens delivered the opinion of the Court. 

New constitutional rules announced by this Court that 
place certain kinds of primary individual conduct beyond the 
power of the States to proscribe, as well as “watershed” 
rules of criminal procedure, must be applied in all future 
trials, all cases pending on direct review, and all federal ha­
beas corpus proceedings. All other new rules of criminal 
procedure must be applied in future trials and in cases pend­
ing on direct review, but may not provide the basis for a 
federal collateral attack on a state-court conviction. This 
is the substance of the “Teague rule” described by Justice 
O’Connor in her plurality opinion in Teague v. Lane, 489 U. S. 
288 (1989).1 The question in this case is whether Teague 
constrains the authority of state courts to give broader effect 
to new rules of criminal procedure than is required by that 
opinion. We have never suggested that it does, and now 
hold that it does not. 

Talis J. Colberg, Attorney General of Alaska, and Timothy W. Terrell, 
Assistant Attorney General, filed a brief for the State of Alaska et al. as 
amici curiae urging affirmance. 

Briefs of amici curiae were filed for the State of Kansas et al. by Paul 
J. Morrison, Attorney General of Kansas, Stephen R. McAllister, Solicitor 
General, and Jared S. Maag, Deputy Solicitor General, and by the Attor­
neys General for their respective States as follows: Troy King of Alabama, 
Tom Miller of Iowa, Michael A. Cox of Michigan, W. A. Drew Edmondson 
of Oklahoma, Greg Abbott of Texas, Mark L. Shurtleff of Utah, and Robert 
F. McDonnell of Virginia; and for the American Civil Liberties Union 
et al. by Larry Yackle, Steven R. Shapiro, and John Holdridge. 

1 Although Teague was a plurality opinion that drew support from only 
four Members of the Court, the Teague rule was affirmed and applied by 
a majority of the Court shortly thereafter. See Penry v. Lynaugh, 492 
U. S. 302, 313 (1989) (“Because Penry is before us on collateral review, we 
must determine, as a threshold matter, whether granting him the relief 
he seeks would create a new rule. Under Teague, new rules will not be 
applied or announced in cases on collateral review unless they fall into one 
of two exceptions” (citation and internal quotation marks omitted)). 
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I 

In 1996, a Minnesota jury found petitioner Stephen Dan­
forth guilty of first-degree criminal sexual conduct with a 
minor. See Minn. Stat. § 609.342, subd. 1(a) (1994). The 6­
year-old victim did not testify at trial, but the jury saw and 
heard a videotaped interview of the child. On appeal from 
his conviction, Danforth argued that the tape’s admission vi­
olated the Sixth Amendment’s guarantee that “[i]n all crimi­
nal prosecutions, the accused shall enjoy the right . . . to be 
confronted with the witnesses against him.” Applying the 
rule of admissibility set forth in Ohio v. Roberts, 448 U. S. 56 
(1980), the Minnesota Court of Appeals concluded that the 
tape “was sufficiently reliable to be admitted into evidence,” 
and affirmed the conviction. State v. Danforth, 573 N. W. 
2d 369, 375 (1997). The conviction became final in 1998 
when the Minnesota Supreme Court denied review and peti­
tioner’s time for filing a writ of certiorari elapsed. See 
Caspari v. Bohlen, 510 U. S. 383, 390 (1994). 

After petitioner’s conviction had become final, we an­
nounced a “new rule” for evaluating the reliability of testi­
monial statements in criminal cases. In Crawford v. Wash­
ington, 541 U. S. 36, 68–69 (2004), we held that where 
testimonial statements are at issue, “the only indicium of 
reliability sufficient to satisfy constitutional demands is the 
one the Constitution actually prescribes: confrontation.” 

Shortly thereafter, petitioner filed a state postconviction 
petition, in which he argued that he was entitled to a new 
trial because the admission of the taped interview violated 
the rule announced in Crawford. Applying the standards 
set forth in Teague, the Minnesota trial court and the Minne­
sota Court of Appeals concluded that Crawford did not apply 
to petitioner’s case. The State Supreme Court granted re­
view to consider two arguments: (1) that the lower courts 
erred in holding that Crawford did not apply retroactively 
under Teague; and (2) that the state court was “free to apply 
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a broader retroactivity standard than that of Teague,” and 
should apply the Crawford rule to petitioner’s case even if 
federal law did not require it to do so. 718 N. W. 2d 451, 
455 (2006). The court rejected both arguments. Ibid. 

With respect to the second, the Minnesota court held that 
our decisions in Michigan v. Payne, 412 U. S. 47 (1973), 
American Trucking Assns., Inc. v. Smith, 496 U. S. 167 
(1990), and Teague itself establish that state courts are not 
free to give a Supreme Court decision announcing a new 
constitutional rule of criminal procedure broader retroactive 
application than that given by this Court.2 The Minne­
sota court acknowledged that other state courts had held 
that Teague does not apply to state postconviction proceed­
ings,3 but concluded that “we are not free to fashion our own 
standard of retroactivity for Crawford.” 718 N. W. 2d, at 
455–457. 

Our recent decision in Whorton v. Bockting, 549 U. S. 406 
(2007), makes clear that the Minnesota court correctly con­
cluded that federal law does not require state courts to apply 
the holding in Crawford to cases that were final when that 
case was decided. Nevertheless, we granted certiorari, 550 

2 The relevant passage in the Minnesota Supreme Court opinion states: 
“Danforth argues that Teague dictates the limits of retroactive applica­

tion of new rules only in federal habeas corpus proceedings and does not 
limit the retroactive application of new rules in state postconviction pro­
ceedings. Danforth is incorrect when he asserts that state courts are 
free to give a Supreme Court decision of federal constitutional criminal 
procedure broader retroactive application than that given by the Supreme 
Court. . . . In light of Payne and American Trucking Associations, we 
cannot apply state retroactivity principles when determining the retroac­
tivity of a new rule of federal constitutional criminal procedure if the Su­
preme Court has already provided relevant federal principles.” 718 N. W. 
2d 451, 456 (2006). 

3 See, e. g., Daniels v. State, 561 N. E. 2d 487, 489 (Ind. 1990); State ex 
rel. Taylor v. Whitley, 606 So. 2d 1292, 1296–1297 (La. 1992); State v. Whit­
field, 107 S. W. 3d 253, 266–268 (Mo. 2003); Colwell v. State, 118 Nev. 807, 
816–819, 59 P. 3d 463, 470–471 (2002) (per curiam); Cowell v. Leapley, 458 
N. W. 2d 514, 517–518 (S. D. 1990). 
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U. S. 956 (2007), to consider whether Teague or any other 
federal rule of law prohibits them from doing so.4 

II 

We begin with a comment on the source of the “new rule” 
announced in Crawford. For much of our Nation’s history, 
federal constitutional rights—such as the Sixth Amendment 
confrontation right at issue in Crawford—were not binding 
on the States. Federal law, in fact, imposed no constraints 
on the procedures that state courts could or should follow in 
imposing criminal sanctions on their citizens. Neither the 
Federal Constitution as originally ratified nor any of the 
Amendments added by the Bill of Rights in 1791 gave this 
Court or any other federal court power to review the fair­
ness of state criminal procedures. Moreover, before 1867 
the statutory authority of federal district courts to issue 
writs of habeas corpus did not extend to convicted criminals 
in state custody. See Act of Feb. 5, 1867, ch. 28, § 1, 14 
Stat. 385. 

The ratification of the Fourteenth Amendment radically 
changed the federal courts’ relationship with state courts. 
That Amendment, one of the post-Civil War Reconstruction 
Amendments ratified in 1868, is the source of this Court’s 
power to decide whether a defendant in a state proceeding 
received a fair trial—i. e., whether his deprivation of liberty 
was “without due process of law.” U. S. Const., Amdt. 14, 
§ 1 (“[N]or shall any State deprive any person of life, liberty, 
or property, without due process of law”). In construing 
that Amendment, we have held that it imposes minimum 
standards of fairness on the States, and requires state crimi­

4 We note at the outset that this case does not present the questions 
whether States are required to apply “watershed” rules in state post­
conviction proceedings, whether the Teague rule applies to cases brought 
under 28 U. S. C. § 2255 (2000 ed. and Supp. V), or whether Congress can 
alter the rules of retroactivity by statute. Accordingly, we express no 
opinion on these issues. 
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nal trials to provide defendants with protections “implicit in 
the concept of ordered liberty.” Palko v. Connecticut, 302 
U. S. 319, 325 (1937). 

Slowly at first, and then at an accelerating pace in the 
1950’s and 1960’s, the Court held that safeguards afforded by 
the Bill of Rights—including a defendant’s Sixth Amendment 
right “to be confronted with the witnesses against him”—are 
incorporated in the Due Process Clause of the Fourteenth 
Amendment and are therefore binding upon the States. See 
Gideon v. Wainwright, 372 U. S. 335 (1963) (applying the 
Sixth Amendment right to counsel to the States); Pointer 
v. Texas, 380 U. S. 400, 403 (1965) (holding that “the Sixth 
Amendment’s right of an accused to confront the witnesses 
against him is likewise a fundamental right and is made 
obligatory on the States by the Fourteenth Amendment”). 
Our interpretation of that basic Sixth Amendment right of 
confrontation has evolved over the years. 

In Crawford we accepted the petitioner’s argument that 
the interpretation of the Sixth Amendment right to confron­
tation that we had previously endorsed in Roberts, 448 U. S. 
56, needed reconsideration because it “stray[ed] from the 
original meaning of the Confrontation Clause.” 541 U. S., 
at 42. We “turn[ed] to the historical background of the 
Clause to understand its meaning,” id., at 43, and relied pri­
marily on legal developments that had occurred prior to the 
adoption of the Sixth Amendment to derive the correct inter­
pretation, id., at 43–50. We held that the “Constitution pre­
scribes a procedure for determining the reliability of testi­
mony in criminal trials, and we, no less than the state courts, 
lack authority to replace it with one of our own devising.” 
Id., at 67. 

Thus, our opinion in Crawford announced a “new rule”— 
as that term is defined in Teague—because the result in that 
case “was not dictated by precedent existing at the time the 
defendant’s conviction became final,” Teague, 489 U. S., at 
301 (plurality opinion). It was not, however, a rule “of our 
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own devising” or the product of our own views about sound 
policy. 

III 

Our decision today must also be understood against the 
backdrop of our somewhat confused and confusing “retroac­
tivity” cases decided in the years between 1965 and 1987. 
Indeed, we note at the outset that the very word “retroactiv­
ity” is misleading because it speaks in temporal terms. 
“Retroactivity” suggests that when we declare that a new 
constitutional rule of criminal procedure is “nonretroactive,” 
we are implying that the right at issue was not in existence 
prior to the date the “new rule” was announced. But this 
is incorrect. As we have already explained, the source of a 
“new rule” is the Constitution itself, not any judicial power 
to create new rules of law. Accordingly, the underlying 
right necessarily pre-exists our articulation of the new rule. 
What we are actually determining when we assess the “ret­
roactivity” of a new rule is not the temporal scope of a newly 
announced right, but whether a violation of the right that 
occurred prior to the announcement of the new rule will enti­
tle a criminal defendant to the relief sought.5 

Originally, criminal defendants whose convictions were 
final were entitled to federal habeas relief only if the court 
that rendered the judgment under which they were in cus­
tody lacked jurisdiction to do so. Ex parte Watkins, 3 Pet. 
193 (1830); Ex parte Lange, 18 Wall. 163, 176 (1874); Ex parte 

5 It may, therefore, make more sense to speak in terms of the “redress­
ability” of violations of new rules, rather than the “retroactivity” of such 
rules. Cf. American Trucking Assns., Inc. v. Smith, 496 U. S. 167, 201 
(1990) (Scalia, J., concurring in judgment) (“The very framing of the issue 
that we purport to decide today—whether our decision in [American 
Trucking Assns., Inc. v. Scheiner, 483 U. S. 266 (1987),] shall ‘apply’ retro­
actively—presupposes [an incorrect] view of our decisions as creating the 
law, as opposed to declaring what the law already is”). Unfortunately, it 
would likely create, rather than alleviate, confusion to change our termi­
nology at this point. Accordingly, we will continue to utilize the existing 
vocabulary, despite its shortcomings. 
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Siebold, 100 U. S. 371, 376–377 (1880).6 In 1915, the realm 
of violations for which federal habeas relief would be avail­
able to state prisoners was expanded to include state pro­
ceedings that “deprive[d] the accused of his life or liberty 
without due process of law.” Frank v. Mangum, 237 U. S. 
309, 335. In the early 1900’s, however, such relief was only 
granted when the constitutional violation was so serious that 
it effectively rendered the conviction void for lack of jurisdic­
tion. See, e. g., Moore v. Dempsey, 261 U. S. 86 (1923) (mob 
domination of a trial); Mooney v. Holohan, 294 U. S. 103 
(1935) (per curiam) (knowing use of perjured testimony by 
the prosecution); Waley v. Johnston, 316 U. S. 101 (1942) (per 
curiam) (coerced guilty plea).7 

The serial incorporation of the Amendments in the Bill of 
Rights during the 1950’s and 1960’s imposed more constitu­
tional obligations on the States and created more opportu­
nity for claims that individuals were being convicted without 
due process and held in violation of the Constitution. Nev­
ertheless, until 1965 the Court continued to construe every 
constitutional error, including newly announced ones, as enti­
tling state prisoners to relief on federal habeas. “New” con­
stitutional rules of criminal procedure were, without discus­
sion or analysis, routinely applied to cases on habeas review. 

6 Although our post-1867 cases reflected a “softening” of the concept of 
jurisdiction to embrace claims that the statute under which the petitioner 
had been convicted was unconstitutional or that the detention was based 
on an illegally imposed sentence, the Court adhered to the basic rule that 
habeas was unavailable to review claims of constitutional error that did 
not go to the trial court’s jurisdiction. See Bator, Finality in Criminal 
Law and Federal Habeas Corpus for State Prisoners, 76 Harv. L. Rev. 441, 
471, 483–484 (1963); Hart, The Supreme Court 1958 Term, Foreword: The 
Time Chart of the Justices, 73 Harv. L. Rev. 84, 103–104 (1959). 

7 “[I]n Waley v. Johnston, 316 U. S. 101 (1942), the Court openly dis­
carded the concept of jurisdiction—by then more [of] a fiction than any­
thing else—as a touchstone of the availability of federal habeas review, 
and acknowledged that such review is available for claims of disregard of 
the constitutional rights of the accused . . . .”  Wainwright v. Sykes, 433 
U. S. 72, 79 (1977) (internal quotation marks omitted). 
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See, e. g., Jackson v. Denno, 378 U. S. 368 (1964); Gideon, 372 
U. S. 335; Eskridge v. Washington Bd. of Prison Terms and 
Paroles, 357 U. S. 214 (1958) (per curiam). 

In Linkletter v. Walker, 381 U. S. 618 (1965), the Court 
expressly considered the issue of “retroactivity” for the first 
time. Adopting a practical approach, we held that the retro­
active effect of each new rule should be determined on a 
case-by-case basis by examining the purpose of the rule, the 
reliance of the States on the prior law, and the effect on the 
administration of justice of retroactive application of the 
rule. Id., at 629. Applying those considerations to the ex­
clusionary rule announced in Mapp v. Ohio, 367 U. S. 643 
(1961), we held that the Mapp rule would not be given ret­
roactive effect; it would not, in other words, be applied to 
convictions that were final before the date of the Mapp deci­
sion.8 Linkletter, 381 U. S., at 636–640. 

During the next four years, application of the Linkletter 
standard produced strikingly divergent results. As Justice 
Harlan pointed out in his classic dissent in Desist v. United 
States, 394 U. S. 244, 257 (1969), one new rule was applied to 
all cases subject to direct review, Tehan v. United States ex 
rel. Shott, 382 U. S. 406 (1966); another to all cases in which 
trials had not yet commenced, Johnson v. New Jersey, 384 
U. S. 719 (1966); another to all cases in which tainted evi­

8 Linkletter arose in the context of a denial of federal habeas relief, so 
its holding was “necessarily limited to convictions which had become final 
by the time Mapp . . . [was]  rendered.” Johnson v. New Jersey, 384 U. S. 
719, 732 (1966). We noted in Linkletter that Mapp was being applied to 
cases that were still pending on direct review at the time it was decided, 
so the issue before us was expressly limited to “whether the exclusionary 
principle enunciated in Mapp applies to state court convictions which had 
become final before rendition of our opinion.” 381 U. S., at 622 (footnote 
omitted). Shortly thereafter, however, we held that the three-pronged 
Linkletter analysis should be applied both to convictions that were final 
before rendition of our opinions and to cases that were still pending on 
direct review. See Johnson, 384 U. S., at 732; Stovall v. Denno, 388 U. S. 
293 (1967). 
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dence had not yet been introduced at trial, Fuller v. Alaska, 
393 U. S. 80 (1968) (per curiam); and still others only to 
the party involved in the case in which the new rule was 
announced and to all future cases in which the proscribed 
official conduct had not yet occurred, Stovall v. Denno, 388 
U. S. 293 (1967); DeStefano v. Woods, 392 U. S. 631 (1968) 
(per curiam). He reasonably questioned whether such deci­
sions “may properly be considered the legitimate products 
of a court of law, rather than the commands of a super­
legislature.” 394 U. S., at 259. 

Justice Harlan’s dissent in Desist, buttressed by his even 
more searching separate opinion in Mackey v. United States, 
401 U. S. 667, 675 (1971) (opinion concurring in judgments in 
part and dissenting in part), and scholarly criticism,9 laid the 
groundwork for the eventual demise of the Linkletter stand­
ard. In Griffith v. Kentucky, 479 U. S. 314 (1987), the Court 
rejected as “unprincipled and inequitable” the application of 
the Linkletter standard to cases pending on direct review. 
In Teague, Justice O’Connor reaffirmed Griffith’s rejection 
of the Linkletter standard for determining the “retroactive” 
applicability of new rules to state convictions that were not 
yet final and rejected the Linkletter standard for cases pend­
ing on federal habeas review. She adopted (with a signifi­
cant modification) the approach advocated by Justice Harlan 
for federal collateral review of final state judgments. 

Justice O’Connor endorsed a general rule of nonretroactiv­
ity for cases on collateral review, stating that “[u]nless they 
fall within an exception to the general rule, new constitu­
tional rules of criminal procedure will not be applicable to 
those cases which have become final before the new rules 
are announced.” 489 U. S., at 310 (plurality opinion). The 
opinion defined two exceptions: rules that render types of 
primary conduct “ ‘beyond the power of the criminal law­
making authority to proscribe,’ ” id., at 311, and “watershed” 

9 See, e. g., Haddad, “Retroactivity Should be Rethought”: A Call for the 
End of the Linkletter Doctrine, 60 J. Crim. L., C. & P. S. 417 (1969). 



552US2 Unit: $U16 [01-11-12 13:30:20] PAGES PGT: OPIN

275 Cite as: 552 U. S. 264 (2008) 

Opinion of the Court 

rules that “implicate the fundamental fairness of the trial,” 
id., at 311, 312, 313.10 

It is clear that Linkletter and then Teague considered what 
constitutional violations may be remedied on federal ha­
beas.11 They did not define the scope of the “new” constitu­
tional rights themselves. Nor, as we shall explain, did Link­
letter or Teague (or any of the other cases relied upon by 
respondent and the Minnesota Supreme Court) speak to the 
entirely separate question whether States can provide reme­
dies for violations of these rights in their own postconvic­
tion proceedings. 

IV 

Neither Linkletter nor Teague explicitly or implicitly con­
strained the authority of the States to provide remedies for 
a broader range of constitutional violations than are redress­
able on federal habeas. Linkletter spoke in broad terms 
about the retroactive applicability of new rules to state con­
victions that had become final prior to our announcement of 
the rules. Although Linkletter arose on federal habeas, the 
opinion did not rely on that procedural posture as a factor in 
its holding or analysis. Arguably, therefore, the approach it 
established might have been applied with equal force to both 
federal and state courts reviewing final state convictions. 
But we did not state—and the state courts did not con­
clude—that Linkletter imposed such a limitation on the 
States.12 

10 Rules of the former type “are more accurately characterized as sub­
stantive rules not subject to [Teague’s] bar.” Schriro v. Summerlin, 542 
U. S. 348, 352, n. 4 (2004). 

11 Similarly, Johnson and Griffith v. Kentucky, 479 U. S. 314 (1987), de­
fined the scope of constitutional violations that would be remedied on di­
rect appeal. 

12 The dissent is correct that at least one “thoughtful legal schola[r]” 
believed that Linkletter did preclude States from applying new constitu­
tional rules more broadly than our cases required. Post, at 294 (citing 
Mishkin, Foreword: The High Court, The Great Writ, and the Due Process 
of Time and Law, 79 Harv. L. Rev. 56, 91, n. 132 (1965)). Notably, this 
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The Term after deciding Linkletter, we granted certiorari 
in Johnson to address the retroactivity of the rules an­
nounced in Escobedo v. Illinois, 378 U. S. 478 (1964), and Mi­
randa v. Arizona, 384 U. S. 436 (1966). Applying the stand­
ard announced in Linkletter, we held that those rules should 
be applied only to trials that began after the respective dates 
of those decisions; they were given no retroactive effect 
beyond the parties in Miranda and Escobedo themselves.13 

Notably, the Oregon Supreme Court decided to give retro­
active effect to Escobedo despite our holding in Johnson. In 
State v. Fair, 263 Ore. 383, 502 P. 2d 1150 (1972), the Oregon 
court noted that it was continuing to apply Escobedo retroac­
tively and correctly stated that “we are free to choose the 
degree of retroactivity or prospectivity which we believe ap­
propriate to the particular rule under consideration, so long 
as we give federal constitutional rights at least as broad a 
scope as the United States Supreme Court requires.” 263 
Ore., at 387–388, 502 P. 2d, at 1152. In so holding, the Ore­

comment was made in the context of an attack on Linkletter’s prospective 
approach as inconsistent with the idea that judges are “bound by a body 
of fixed, overriding law.” Mishkin, 79 Harv. L. Rev., at 62. Moreover, 
the footnote cited by the dissent concludes with a statement that “the 
reservation to the states of the power to apply [new rules] to all 
convictions . . . is . .  . the  preferable pattern.” Id., at 91, n. 132. In all 
events, even if Linkletter and its progeny rested on the assumption that 
“new rules” of constitutional law did not exist until announced by this 
Court, that view of the law was rejected when we endorsed Justice Har­
lan’s analysis of retroactivity. 

13 That same year, we similarly denied retroactive effect to the rule an­
nounced in Griffin v. California, 380 U. S. 609 (1965), prohibiting prosecu­
torial comment on the defendant’s failure to testify. See Tehan v. United 
States ex rel. Shott, 382 U. S. 406 (1966). Shortly thereafter, in a case 
involving a Griffin error, we held for the first time that there are some 
constitutional errors that do not require the automatic reversal of a convic­
tion. Chapman v. California, 386 U. S. 18, 22 (1967). Both Shott and 
Chapman protected the State of California from a potentially massive 
exodus of state prisoners because their prosecutors and judges had rou­
tinely commented on a defendant’s failure to testify. 
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gon court cited our language in Johnson that “ ‘States are 
still entirely free to effectuate under their own law stricter 
standards than those we have laid down and to apply those 
standards in a broader range of cases than is required by 
this decision.’ ” 263 Ore., at 386, 502 P. 2d, at 1151 (quoting 
Johnson, 384 U. S., at 733).14 

Like Linkletter, Teague arose on federal habeas. Unlike 
in Linkletter, however, this procedural posture was not 
merely a background fact in Teague. A close reading of the 
Teague opinion makes clear that the rule it established was 
tailored to the unique context of federal habeas and therefore 
had no bearing on whether States could provide broader re­
lief in their own postconviction proceedings than required by 
that opinion. Because the case before us now does not in­
volve either of the “Teague exceptions,” it is Justice O’Con­
nor’s discussion of the general rule of nonretroactivity that 
merits the following three comments. 

First, not a word in Justice O’Connor’s discussion—or in 
either of the opinions of Justice Harlan that provided the 
blueprint for her entire analysis—asserts or even intimates 
that her definition of the class eligible for relief under a new 
rule should inhibit the authority of any state agency or state 

14 Although the plain meaning of this language in Johnson is that a State 
creating its own substantive standards can be as generous with their ret­
roactive effect as it wishes, courts and commentators both before and after 
Teague v. Lane, 489 U. S. 288 (1989), cited this language in support of the 
proposition that state courts “may apply new constitutional standards ‘in 
a broader range of cases than is required’ by th[is] Court’s decision not to 
apply the standards retroactively.” Colwell, 118 Nev., at 818, 59 P. 3d, at 
470–471; see also Stith, A Contrast of State and Federal Court Authority 
to Grant Habeas Relief, 38 Val. U. L. Rev. 421, 443 (2004). Thirty years 
after deciding State v. Fair, the Oregon Supreme Court “disavowed” this 
analysis based on our decisions in Oregon v. Hass, 420 U. S. 714 (1975), 
and American Trucking Assns., Inc. v. Smith, 496 U. S. 167. Page v. 
Palmateer, 336 Ore. 379, 84 P. 3d 133 (2004). As we explain infra, at 
288–289, its reliance on those cases was misplaced, and its decision to 
change course was therefore misguided. 
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court to extend the benefit of a new rule to a broader class 
than she defined. 

Second, Justice O’Connor’s opinion clearly indicates that 
Teague’s general rule of nonretroactivity was an exercise of 
this Court’s power to interpret the federal habeas statute. 
Chapter 153 of Title 28 of the U. S. Code gives federal courts 
the authority to grant “writs of habeas corpus,” but leaves 
unresolved many important questions about the scope of 
available relief. This Court has interpreted that congres­
sional silence—along with the statute’s command to dispose 
of habeas petitions “as law and justice require,” 28 U. S. C. 
§ 2243—as an authorization to adjust the scope of the writ 
in accordance with equitable and prudential considerations. 
See, e. g., Brecht v. Abrahamson, 507 U. S. 619 (1993) 
(harmless-error standard); McCleskey v. Zant, 499 U. S. 467 
(1991) (abuse-of-the-writ bar to relief); Wainwright v. Sykes, 
433 U. S. 72 (1977) (procedural default); Stone v. Powell, 428 
U. S. 465 (1976) (cognizability of Fourth Amendment claims). 
Teague is plainly grounded in this authority, as the opinion 
expressly situated the rule it announced in this line of cases 
adjusting the scope of federal habeas relief in accordance 
with equitable and prudential considerations. 489 U. S., at 
308 (plurality opinion) (citing, inter alia, Wainwright and 
Stone).15 Since Teague is based on statutory authority that 

15 Subsequent decisions have characterized Teague in a similar fashion. 
See, e. g., Brecht, 507 U. S., at 633, 634 (stating that “in defining the scope 
of the writ, we look first to the considerations underlying our habeas juris­
prudence,” and identifying Teague as an example). And individual Jus­
tices have been even more explicit. See Day v. McDonough, 547 U. S. 
198, 214 (2006) (Scalia, J., dissenting) (describing, inter alia, the Teague 
rule as having been “created by the habeas courts themselves, in the exer­
cise of their traditional equitable discretion . . . because [it was] seen as 
necessary to protect the interests of comity and finality that federal collat­
eral review of state criminal proceedings necessarily implicates”); With­
row v. Williams, 507 U. S. 680, 699 (1993) (O’Connor, J., concurring in part 
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extends only to federal courts applying a federal statute, it 
cannot be read as imposing a binding obligation on state 
courts. 

Third, the text and reasoning of Justice O’Connor’s opinion 
also illustrate that the rule was meant to apply only to fed­
eral courts considering habeas corpus petitions challenging 
state-court criminal convictions. Justice O’Connor made 
numerous references to the “Great Writ” and the “writ,” and 
expressly stated that “[t]he relevant frame of reference” for 
determining the appropriate retroactivity rule is defined by 
“the purposes for which the writ of habeas corpus is made 
available.” 489 U. S., at 306 (plurality opinion). Moreover, 
she justified the general rule of nonretroactivity in part by 
reference to comity and respect for the finality of state con­
victions. Federalism and comity considerations are unique 
to federal habeas review of state convictions. See, e. g., 
State v. Preciose, 129 N. J. 451, 475, 609 A. 2d 1280, 1292 
(1992) (explaining that comity and federalism concerns “sim­
ply do not apply when this Court reviews procedural rulings 
by our lower courts”). If anything, considerations of comity 

and dissenting in part) (listing Teague as one illustration of the principle 
that “federal courts exercising their habeas powers may refuse to grant 
relief on certain claims because of ‘prudential concerns’ such as equity and 
federalism”); 507 U. S., at 718 (Scalia, J., concurring in part and dissenting 
in part) (stating that Teague and other “gateways through which a habeas 
petitioner must pass before proceeding to the merits of a constitutional 
claim” are “grounded in the equitable discretion of habeas courts” (inter­
nal quotation marks and brackets omitted)); Teague, 489 U. S., at 317 
(White, J., concurring in part and concurring in judgment) (characterizing 
Teague as a decision “construing the reach of the habeas corpus statutes” 
and contrasting it with Griffith, which “appear[s] to have constitutional 
underpinnings”); 489 U. S., at 332–333 (Brennan, J., dissenting) (character­
izing Teague as an unwarranted change in “[this Court’s] interpretation of 
the federal habeas statute”); see also Mackey v. United States, 401 U. S. 
667, 684 (1971) (Harlan, J., concurring in judgments in part and dissenting 
in part) (describing the problem of retroactivity as “a problem as to the 
scope of the habeas writ”). 
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militate in favor of allowing state courts to grant habeas re­
lief to a broader class of individuals than is required by 
Teague. And while finality is, of course, implicated in the 
context of state as well as federal habeas, finality of state 
convictions is a state interest, not a federal one. It is a mat­
ter that States should be free to evaluate, and weigh the 
importance of, when prisoners held in state custody are seek­
ing a remedy for a violation of federal rights by their lower 
courts. 

The dissent correctly points out that Teague was also 
grounded in concerns over uniformity and the inequity inher­
ent in the Linkletter approach. There is, of course, a federal 
interest in “reducing the inequity of haphazard retroactivity 
standards and disuniformity in the application of federal 
law.” Post, at 301. This interest in uniformity, however, 
does not outweigh the general principle that States are inde­
pendent sovereigns with plenary authority to make and en­
force their own laws as long as they do not infringe on fed­
eral constitutional guarantees. The fundamental interest in 
federalism that allows individual States to define crimes, 
punishments, rules of evidence, and rules of criminal and 
civil procedure in a variety of different ways—so long as 
they do not violate the Federal Constitution—is not other­
wise limited by any general, undefined federal interest in 
uniformity. Nonuniformity is, in fact, an unavoidable reality 
in a federalist system of government. Any State could 
surely have adopted the rule of evidence defined in Crawford 
under state law even if that case had never been decided. 
It should be equally free to give its citizens the benefit of 
our rule in any fashion that does not offend federal law. 

It is thus abundantly clear that the Teague rule of non­
retroactivity was fashioned to achieve the goals of federal 
habeas while minimizing federal intrusion into state crimi­
nal proceedings. It was intended to limit the authority of 
federal courts to overturn state convictions—not to limit a 
state court’s authority to grant relief for violations of new 
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rules of constitutional law when reviewing its own State’s 
convictions.16 

Our subsequent cases, which characterize the Teague rule 
as a standard limiting only the scope of federal habeas relief, 
confirm that Teague speaks only to the context of federal 
habeas. See, e. g., Beard v. Banks, 542 U. S. 406, 412 (2004) 
(“Teague’s nonretroactivity principle acts as a limitation on 
the power of federal courts to grant habeas corpus relief 
to state prisoners” (internal quotation marks, ellipsis, and 
brackets omitted)); Caspari, 510 U. S., at 389 (“The [Teague] 
nonretroactivity principle prevents a federal court from 
granting habeas corpus relief to a state prisoner based on a 
rule announced after his conviction and sentence became 
final”). 

It is also noteworthy that for many years following 
Teague, state courts almost universally understood the 
Teague rule as binding only federal habeas courts, not state 
courts. See, e. g., Cowell v. Leapley, 458 N. W. 2d 514 (S. D. 
1990); Preciose, 129 N. J. 451, 609 A. 2d 1280; State ex rel. 
Schmelzer v. Murphy, 201 Wis. 2d 246, 256–257, 548 N. W. 
2d 45, 49 (1996) (choosing of its own volition to adopt the 
Teague rule); but see State v. Egelhoff, 272 Mont. 114, 900 
P. 2d 260 (1995).17 Commentators were similarly confident 
that Teague’s “restrictions appl[ied] only to federal habeas 

16 The lower federal courts have also applied the Teague rule to motions 
to vacate, set aside, or correct a federal sentence pursuant to 28 U. S. C. 
§ 2255 (2000 ed. and Supp. V). Much of the reasoning applicable to appli­
cations for writs of habeas corpus filed pursuant to § 2254 seems equally 
applicable in the context of § 2255 motions. See United States v. Hay­
man, 342 U. S. 205 (1952) (explaining that § 2255 was enacted as a func­
tional equivalent for habeas corpus to allow federal prisoners to bring a 
collateral attack in the court that imposed the sentence rather than a court 
that happened to be near the prison). 

17 Today, the majority of state courts still read Teague this way. As far 
as we can tell, only three States—Minnesota, Oregon, and Montana—have 
adopted a contrary view. See Page, 336 Ore. 379, 84 P. 3d 133; Egelhoff, 
272 Mont. 114, 900 P. 2d 260. 
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cases,” leaving States free to “determine whether to follow 
the federal courts’ rulings on retroactivity or to fashion rules 
which respond to the unique concerns of that state.” Hut­
ton, Retroactivity in the States: The Impact of Teague v. 
Lane on State Postconviction Remedies, 44 Ala. L. Rev. 421, 
423–424, 422–423 (1993). 

In sum, the Teague decision limits the kinds of constitu­
tional violations that will entitle an individual to relief on 
federal habeas, but does not in any way limit the authority 
of a state court, when reviewing its own state criminal con­
victions, to provide a remedy for a violation that is deemed 
“nonretroactive” under Teague. 

V 
The State contends that two of our prior decisions—Mich­

igan v. Payne and American Trucking Assns., Inc. v. 
Smith—cast doubt on state courts’ authority to provide 
broader remedies for federal constitutional violations than 
mandated by Teague. We disagree. 

A 
In Michigan v. Payne, 412 U. S. 47, we considered the ret­

roactivity of the rule prohibiting “vindictive” resentencing 
that had been announced in our opinion in North Carolina 
v. Pearce, 395 U. S. 711, 723–726 (1969).18 Relying on the 

18 In Pearce, we held: 
“[W]henever a judge imposes a more severe sentence upon a defendant 
after a new trial, the reasons for his doing so must affirmatively appear. 
Those reasons must be based upon objective information concerning iden­
tifiable conduct on the part of the defendant occurring after the time of 
the original sentencing proceeding. And the factual data upon which the 
increased sentence is based must be made part of the record, so that the 
constitutional legitimacy of the increased sentence may be fully reviewed 
on appeal.” 395 U. S., at 726. 

As the concurrence pointed out, some States already provided equiva­
lent or broader protection against vindictive sentencing. See id., at 733– 
734, n. 4 (opinion of Douglas, J.). 
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approach set forth in Linkletter and Stovall, we held that 
the Pearce rule did not apply because Payne’s resentencing 
had occurred prior to Pearce’s date of decision.19 We there­
fore reversed the judgment of the Michigan Supreme Court, 
which had applied Pearce retroactively, and remanded for 
further proceedings. 

At first blush the fact that we reversed the judgment of 
the Michigan court appears to lend support to the view that 
state courts may not give greater retroactive effect to new 
rules announced by this Court than we expressly authorize. 
But, as our opinion in Payne noted, the Michigan Supreme 
Court had applied the Pearce rule retroactively “ ‘pending 
clarification’ ” by this Court. 412 U. S., at 49. As the Mich­
igan court explained, it had applied the new rule in the case 
before it in order to give guidance to Michigan trial courts 
concerning what it regarded as an ambiguity in Pearce’s new 
rule.20 The Michigan court did not purport to make a defin­

19 Given the fact that Payne’s appeal was still pending on that date, how­
ever, the result would have been different and the views of the dissenting 
Justices would have prevailed if the case had been decided after our deci­
sion in Teague. 

20 The relevant footnote in the Michigan Supreme Court’s opinion 
explained: 
“The United States Supreme Court has not yet decided whether Pearce is 
to be applied retroactively. Although the Court twice granted certiorari 
to consider the question, in each case the writ was subsequently dismissed 
as improvidently granted. Moon v. Maryland, cert granted (1969), 395 
US 975 . . . , writ dismissed (1970), 398 US 319 . . . ;  Odom v. United 
States, cert granted (1970), 399 US 904 . . . ,  writ dismissed (1970), 400 US 
23 . . . .  We  decline to predict the high Court’s answer to the question of 
Pearce’s retroactive or prospective application, but we will apply Pearce 
in the present case in order to instruct our trial courts as to the Michigan 
interpretation of an ambiguous portion of Pearce, discussed Infra, pending 
clarification by the United States Supreme Court.” People v. Payne, 386 
Mich. 84, 90–91, n. 3, 191 N. W. 2d 375, 378, n. 2 (1971). See also Reply 
Brief for Petitioner in Michigan v. Payne, O. T. 1972, No. 71–1005, p. 4 
(“People v Payne, 386 Mich 84, 191 NW 2d 375 (1971) expressly withheld 
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itive ruling on the retroactivity of Pearce; nor did it purport 
to apply a broader state rule of retroactivity than required 
by federal law. Our opinion in Payne did not require the 
Michigan Supreme Court to modify its disposition of the 
case; it simply remanded for further proceedings after pro­
viding the clarification that the Michigan court sought. 
Most significantly, other than the fact that the case was re­
manded for further proceedings, not a word in our Payne 
opinion suggests that the Court intended to prohibit state 
courts from applying new constitutional standards in a 
broader range of cases than we require.21 

Notably, at least some state courts continued, after Payne, 
to adopt and apply broader standards of retroactivity than 
required by our decisions. In Commonwealth v. McCor­
mick, 359 Pa. Super. 461, 470, 519 A. 2d 442, 447 (1986), 
for example, the Superior Court of Pennsylvania chose not 
to follow this Court’s nonretroactivity holding in Allen v. 
Hardy, 478 U. S. 255 (1986) (per curiam). The Pennsylvania 
court correctly explained that our decision was “not binding 
authority [in part] because neither the federal nor the state 
constitution dictate which decisions must be given retroac­
tive effect.” 359 Pa. Super., at 470, 519 A. 2d, at 447. 

B 

In American Trucking Assns., Inc. v. Smith, 496 U. S. 167, 
petitioners challenged the constitutionality of an Arkansas 
statute enacted in 1983 that imposed a discriminatory bur­
den on interstate truckers. While their suit was pending, 

ruling on the retroactivity of Pearce but applied it to Payne to instruct 
the lower courts in Michigan”). 

21 See American Trucking Assns., Inc. v. Smith, 496 U. S., at 210, n. 4 
(Stevens, J., dissenting) (“Payne does not stand for the expansive propo­
sition that federal law limits the relief a State may provide, but only for 
the more narrow proposition that a state court’s decision that a particular 
remedy is constitutionally required is itself a federal question”). 
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this Court declared a virtually identical Pennsylvania tax un­
constitutional. See American Trucking Assns., Inc. v. 
Scheiner, 483 U. S. 266 (1987). Shortly thereafter, the Ar­
kansas Supreme Court struck down the Arkansas tax at 
issue. The primary issue in Smith was whether petitioners 
were entitled to a refund of taxes that were assessed before 
the date of our decision in Scheiner. 

The Arkansas court held that petitioners were not entitled 
to a refund because our decision in Scheiner did not apply 
retroactively. Four Members of this Court agreed. The 
plurality opinion concluded that federal law did not provide 
petitioners with a right to a refund of pre-Scheiner tax pay­
ments because Scheiner did not apply retroactively to invali­
date the Arkansas tax prior to its date of decision. Four 
Members of this Court dissented. The dissenting opinion 
argued that the case actually raised both the substantive 
question whether the tax violated the Commerce Clause of 
the Federal Constitution and the remedial question whether, 
if so, petitioners were entitled to a refund. The dissent con­
cluded as a matter of federal law that the tax was invalid 
during the years before Scheiner, and that petitioners were 
entitled to a decision to that effect. Whether petitioners 
should get a refund, however, the dissent deemed a mixed 
question of state and federal law that should be decided by 
the state court in the first instance. 

Justice Scalia concurred with the plurality’s judgment 
because he disagreed with the substantive rule announced in 
Scheiner, but he did not agree with the plurality’s reasoning. 
After stating that his views on retroactivity diverged from 
the plurality’s “in a fundamental way,” Justice Scalia 
explained: 

“I share [the dissent’s] perception that prospective de­
cisionmaking is incompatible with the judicial role, 
which is to say what the law is, not to prescribe what 
[the law] shall be. The very framing of the issue that 
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we purport to decide today—whether our decision in 
Scheiner shall ‘apply’ retroactively—presupposes a view 
of our decisions as creating the law, as opposed to de­
claring what the law already is. Such a view is con­
trary to that understanding of ‘the judicial Power,’ U. S. 
Const., Art. III, § 1, which is not only the common and 
traditional one, but which is the only one that can justify 
courts in denying force and effect to the unconstitutional 
enactments of duly elected legislatures, see Marbury v. 
Madison, 1 Cranch 137 (1803)—the very exercise of judi­
cial power asserted in Scheiner. To hold a governmen­
tal Act to be unconstitutional is not to announce that we 
forbid it, but that the Constitution forbids it; and when, 
as in this case, the constitutionality of a state statute is 
placed in issue, the question is not whether some deci­
sion of ours ‘applies’ in the way that a law applies; the 
question is whether the Constitution, as interpreted in 
that decision, invalidates the statute. Since the Consti­
tution does not change from year to year; since it does 
not conform to our decisions, but our decisions are sup­
posed to conform to it; the notion that our interpretation 
of the Constitution in a particular decision could take 
prospective form does not make sense. Either enforce­
ment of the statute at issue in Scheiner (which occurred 
before our decision there) was unconstitutional, or it was 
not; if it was, then so is enforcement of all identical stat­
utes in other States, whether occurring before or after 
our decision; and if it was not, then Scheiner was wrong, 
and the issue of whether to ‘apply’ that decision needs 
no further attention.” American Trucking Assns., Inc. 
v. Smith, 496 U. S., at 201. 

Because Justice Scalia’s vote rested on his disagreement 
with the substantive rule announced in Scheiner—rather 
than with the retroactivity analysis in the dissenting opin­
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ion—there were actually five votes supporting the dissent’s 
views on the retroactivity issue. Accordingly, it is the dis­
sent rather than the plurality that should inform our analysis 
of the issue before us today.22 

Moreover, several years later, a majority of this Court ex­
plicitly adopted the Smith dissent’s reasoning in Harper v. 
Virginia Dept. of Taxation, 509 U. S. 86 (1993). Harper, 
like Smith, involved a request for a refund of taxes paid be­
fore we declared a similar Michigan tax unconstitutional. 
We held that the Virginia tax at issue in Harper was in fact 
invalid—even before we declared the similar tax unconstitu­
tional—but that this did not necessarily entitle petition­
ers to a full refund. We explained that the Constitution re­
quired Virginia to “ ‘provide relief consistent with federal 
due process principles,’ ” 509 U. S., at 100 (quoting American 
Trucking Assns., Inc. v. Smith, 496 U. S., at 181 (plurality 
opinion)), but that “ ‘a State found to have imposed an imper­
missibly discriminatory tax retains flexibility in responding 
to this determination’ ” under the Due Process Clause, 509 
U. S., at 100 (quoting McKesson Corp. v. Division of Alco­
holic Beverages and Tobacco, Fla. Dept. of Business Regula­
tion, 496 U. S. 18, 39–40 (1990)). We left to the “Virginia 
courts this question of state law and the performance of 
other tasks pertaining to the crafting of any appropriate 
remedy.” 509 U. S., at 102. And we specifically noted that 
Virginia “ ‘is free to choose which form of relief it will pro­
vide, so long as that relief satisfies the minimum federal re­
quirements we have outlined.’ ” Ibid. (quoting McKesson, 
496 U. S., at 51–52); see also 509 U. S., at 102 (“State law may 
provide relief beyond the demands of federal due process, 
but under no circumstances may it confine petitioners to a 
lesser remedy” (citation omitted)). 

22 While the opinions discussed at great length our earlier cases raising 
retroactivity issues, none of them suggested that federal law would pro­
hibit Arkansas from refunding the taxes at issue if it wanted to do so. 
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Thus, to the extent that these civil retroactivity decisions 
are relevant to the issue before us today,23 they support our 
conclusion that the remedy a state court chooses to provide 
its citizens for violations of the Federal Constitution is pri­
marily a question of state law. Federal law simply “sets cer­
tain minimum requirements that States must meet but may 
exceed in providing appropriate relief.” American Truck­
ing Assns., Inc. v. Smith, 496 U. S., at 178–179 (plurality 
opinion). They provide no support for the proposition that 
federal law places a limit on state authority to provide reme­
dies for federal constitutional violations. 

VI 

Finally, while the State acknowledges that it may grant 
its citizens broader protection than the Federal Constitution 
requires by enacting appropriate legislation or by judicial 
interpretation of its own Constitution, it argues that it may 
not do so by judicial misconstruction of federal law. Oregon 
v. Hass, 420 U. S. 714 (1975)—like our early decisions in Able­
man v. Booth, 21 How. 506 (1859), and Tarble’s Case, 13 Wall. 
397 (1872)—provides solid support for that proposition. But 

23 The petitioners and the dissenters in American Trucking Assns., Inc. 
v. Smith relied heavily on separate opinions authored by Justice Harlan, 
and on the Court’s then-recent opinion in Griffith, 479 U. S. 314, support­
ing the proposition that a new constitutional holding should be applied not 
only in cases that had not yet been tried, but also in all cases still pending 
on direct review. The plurality, however, declined to follow Griffith be­
cause of its view that “there are important distinctions between the retro­
active application of civil and criminal decisions that make the Griffith 
rationale far less compelling in the civil sphere.” 496 U. S., at 197. 
While Justice Harlan would probably disagree with the suggestion that 
the distinction between civil and criminal cases provided an acceptable 
basis for refusing to follow Griffith in the American Trucking Assns., Inc. 
v. Smith litigation, see Mackey, 401 U. S., at 683, n. 2 (Harlan, J., concur­
ring in judgments in part and dissenting in part), if relevant, that same 
distinction would make it appropriate to disregard the plurality’s opinion 
in American Trucking Assns., Inc. v. Smith in this case. 
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the States that give broader retroactive effect to this Court’s 
new rules of criminal procedure do not do so by misconstru­
ing the federal Teague standard. Rather, they have devel­
oped state law to govern retroactivity in state postconviction 
proceedings. See, e. g., State v. Whitfield, 107 S. W. 3d 253, 
268 (Mo. 2003) (“[A]s a matter of state law, this Court chooses 
not to adopt the Teague analysis . . . ”). The issue in this 
case is whether there is a federal rule, either implicitly an­
nounced in Teague, or in some other source of federal law, 
that prohibits them from doing so. 

The absence of any precedent for the claim that Teague 
limits state collateral review courts’ authority to provide 
remedies for federal constitutional violations is a sufficient 
reason for concluding that there is no such rule of federal 
law. That conclusion is confirmed by several additional con­
siderations. First, if there is such a federal rule of law, pre­
sumably the Supremacy Clause in Article V of the Federal 
Constitution would require all state entities—not just state 
judges—to comply with it. We have held that States can 
waive a Teague defense, during the course of litigation, by 
expressly choosing not to rely on it, see Collins v. Young­
blood, 497 U. S. 37, 41 (1990), or by failing to raise it in a 
timely manner, see Schiro v. Farley, 510 U. S. 222, 228–229 
(1994). It would indeed be anomalous to hold that state leg­
islatures and executives are not bound by Teague, but that 
state courts are. 

Second, the State has not identified, and we cannot dis­
cern, the source of our authority to promulgate such a novel 
rule of federal law. While we have ample authority to con­
trol the administration of justice in the federal courts—par­
ticularly in their enforcement of federal legislation—we have 
no comparable supervisory authority over the work of state 
judges. Johnson v. Fankell, 520 U. S. 911 (1997). And 
while there are federal interests that occasionally justify this 
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Court’s development of common-law rules of federal law,24 

our normal role is to interpret law created by others and 
“not to prescribe what it shall be.” American Trucking 
Assns., Inc. v. Smith, 496 U. S., at 201 (Scalia, J., concurring 
in judgment). Just as constitutional doubt may tip the 
scales in favor of one construction of a statute rather than 
another, so does uncertainty about the source of authority to 
impose a federal limit on the power of state judges to remedy 
wrongful state convictions outweigh any possible policy ar­
guments favoring the rule that respondent espouses. 

Finally, the dissent contends that the “end result [of this 
opinion] is startling” because “two criminal defendants, each 
of whom committed the same crime, at the same time, whose 
convictions became final on the same day, and each of whom 
raised an identical claim at the same time under the Federal 
Constitution” could obtain different results. Post, at 292. 
This assertion ignores the fact that the two hypothetical 
criminal defendants did not actually commit the “same 
crime.” They violated different state laws, were tried in 
and by different state sovereigns, and may—for many rea­
sons—be subject to different penalties. As previously 
noted, such nonuniformity is a necessary consequence of a 
federalist system of government. 

VII 

It is important to keep in mind that our jurisprudence con­
cerning the “retroactivity” of “new rules” of constitutional 
law is primarily concerned, not with the question whether a 

24 See Boyle v. United Technologies Corp., 487 U. S. 500, 504 (1988) 
(“[W]e have held that a few areas, involving ‘uniquely federal interests,’ 
are so committed by the Constitution and laws of the United States to 
federal control that state law is pre-empted and replaced, where necessary, 
by federal law of a content prescribed . . .  by  the  courts—so-called ‘federal 
common law’ ” (citation omitted)); United States v. Kimbell Foods, Inc., 
440 U. S. 715 (1979); Banco Nacional de Cuba v. Sabbatino, 376 U. S. 398 
(1964). 
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constitutional violation occurred, but with the availability or 
nonavailability of remedies. The former is a “pure question 
of federal law, our resolution of which should be applied uni­
formly throughout the Nation, while the latter is a mixed 
question of state and federal law.” American Trucking 
Assns., Inc. v. Smith, 496 U. S., at 205 (Stevens, J., 
dissenting). 

A decision by this Court that a new rule does not apply 
retroactively under Teague does not imply that there was no 
right and thus no violation of that right at the time of trial— 
only that no remedy will be provided in federal habeas 
courts. It is fully consistent with a government of laws to 
recognize that the finality of a judgment may bar relief. It 
would be quite wrong to assume, however, that the question 
whether constitutional violations occurred in trials con­
ducted before a certain date depends on how much time was 
required to complete the appellate process. 

Accordingly, the judgment of the Supreme Court of Minne­
sota is reversed, and the case is remanded for further pro­
ceedings not inconsistent with this opinion. As was true in 
Michigan v. Payne, the Minnesota court is free to reinstate 
its judgment disposing of the petition for state postconvic­
tion relief. 

It is so ordered. 

Chief Justice Roberts, with whom Justice Kennedy 
joins, dissenting. 

Some of our new rulings on the meaning of the United 
States Constitution apply retroactively—to cases already 
concluded—and some do not. This Court has held that the 
question whether a particular ruling is retroactive is itself a 
question of federal law. It is basic that when it comes to 
any such question of federal law, it is “the province and duty” 
of this Court “to say what the law is.” Marbury v. Madi­
son, 1 Cranch 137, 177 (1803). State courts are the final ar­
biters of their own state law; this Court is the final arbiter 
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of federal law. State courts are therefore bound by our 
rulings on whether our cases construing federal law are 
retroactive. 

The majority contravenes these bedrock propositions. 
The end result is startling: Of two criminal defendants, each 
of whom committed the same crime, at the same time, whose 
convictions became final on the same day, and each of whom 
raised an identical claim at the same time under the Federal 
Constitution, one may be executed while the other is set 
free—the first despite being correct on his claim, and the 
second because of it. That result is contrary to the Suprem­
acy Clause and the Framers’ decision to vest in “one supreme 
Court” the responsibility and authority to ensure the uni­
formity of federal law. Because the Constitution requires 
us to be more jealous of that responsibility and authority, 
I respectfully dissent. 

I 

One year after Teague v. Lane, 489 U. S. 288 (1989)—our 
leading modern precedent on retroactivity—Teague’s author 
explained: 

“The determination whether a constitutional decision 
of this Court is retroactive . . . is a matter of federal law. 
When questions of state law are at issue, state courts 
generally have the authority to determine the retroac­
tivity of their own decisions. The retroactive applica­
bility of a constitutional decision of this Court, however, 
‘is every bit as much of a federal question as what 
particular federal constitutional provisions themselves 
mean, what they guarantee, and whether they have been 
denied.’ ” American Trucking Assns., Inc. v. Smith, 
496 U. S. 167, 177–178 (1990) (plurality opinion of O’Con­
nor, J.) (quoting Chapman v. California, 386 U. S. 18, 21 
(1967); citation omitted). 

For that reason, “we have consistently required that state 
courts adhere to our retroactivity decisions.” American 



552US2 Unit: $U16 [01-11-12 13:30:20] PAGES PGT: OPIN

293 Cite as: 552 U. S. 264 (2008) 

Roberts, C. J., dissenting 

Trucking, supra, at 178 (citing Michigan v. Payne, 412 U. S. 
47 (1973), and Arsenault v. Massachusetts, 393 U. S. 5 (1968) 
(per curiam)). Even more recently, we held that the “Su­
premacy Clause does not allow federal retroactivity doctrine 
to be supplanted by the invocation of a contrary approach to 
retroactivity under state law.” Harper v. Virginia Dept. of 
Taxation, 509 U. S. 86, 100 (1993) (citation omitted). 

Indeed, about the only point on which our retroactivity 
jurisprudence has been consistent is that the retroactivity of 
new federal rules is a question of federal law binding on 
States. The Court’s contrary holding is based on a misread­
ing of our precedent and a misunderstanding of the nature 
of retroactivity generally. 

A 

As the Court correctly points out, before 1965 we took for 
granted the proposition that all federal constitutional rights, 
including rights that represented a break from earlier prece­
dent, would be given full retroactive effect on both direct 
and collateral review. That all changed with Linkletter v. 
Walker, 381 U. S. 618 (1965). In that case, a Louisiana pris­
oner brought a federal habeas petition arguing that illegally 
seized evidence was introduced against him at trial in viola­
tion of Mapp v. Ohio, 367 U. S. 643 (1961). Mapp, however, 
had been decided after his conviction became final. We 
granted certiorari to decide whether the Mapp rule “oper­
ates retrospectively upon cases finally decided in the period 
prior to Mapp.” 381 U. S., at 619–620. In answering this 
question, we broke from our past practice of assuming full 
retroactivity, holding that “we are neither required to apply, 
nor prohibited from applying, a decision retrospectively.” 
Id., at 629. Our analysis turned entirely on the nature and 
scope of the particular constitutional right at issue: “[W]e 
must . . .  weigh the merits and demerits [of retroactive appli­
cation] in each case by looking to the prior history of the rule 
in question, its purpose and effect, and whether retrospec­
tive operation will further or retard its operation.” Ibid. 
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Under this framework, we held that Mapp would apply only 
prospectively. 381 U. S., at 639–640. 

The next year, we decided Johnson v. New Jersey, 384 
U. S. 719 (1966). Johnson was a direct appeal from the New 
Jersey Supreme Court’s denial of state collateral relief. The 
precise question in Johnson was whether the rules an­
nounced in Escobedo v. Illinois, 378 U. S. 478 (1964), and Mi­
randa v. Arizona, 384 U. S. 436 (1966), would apply to state 
prisoners whose convictions had become final before those 
cases were decided. In holding that Escobedo and Miranda 
should apply only prospectively, 384 U. S., at 732, we im­
ported Linkletter’s mode of retroactivity analysis into re­
view of state postconviction proceedings, 384 U. S., at 726– 
727. Finally, in Stovall v. Denno, 388 U. S. 293 (1967), we 
announced that, for purposes of retroactivity analysis, “no 
distinction is justified between convictions now final, as in 
the instant case, and convictions at various stages of trial 
and direct review.” Id., at 300. 

Thus, by 1967, the Linkletter analysis was applied in re­
view of criminal convictions, whether final or not. No mat­
ter at what stage of proceedings this Court considered a ret­
roactivity question, the issue was decided with reference to 
the purposes and practical impact of the precise federal right 
in question: “Each constitutional rule of criminal procedure 
has its own distinct functions, its own background of prece­
dent, and its own impact on the administration of justice, 
and the way in which these factors combine [to decide the 
retroactivity issue] must inevitably vary with the [constitu­
tional] dictate involved.” Johnson, supra, at 728. 

Because the question of retroactivity was so tied up with 
the nature and purpose of the underlying federal constitu­
tional right, it would have been surprising if any of our cases 
had suggested that States were free to apply new rules of 
federal constitutional law retroactively even when we would 
not. As one of the more thoughtful legal scholars put it in 
discussing the effect of the Linkletter analysis on state col­
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lateral review, “[i]f a state gave relief in such a case on the 
exclusive authority of Mapp, under the rationale of the Link­
letter opinion it would presumably have to be reversed.” 
Mishkin, Foreword: The High Court, The Great Writ, and 
the Due Process of Time and Law, 79 Harv. L. Rev. 56, 91, 
n. 132 (1965). 

Our precedents made clear that States could give greater 
substantive protection under their own laws than was avail­
able under federal law, and could give whatever retroactive 
effect to those laws they wished. As the Court explained in 
Johnson, “[o]f course, States are still entirely free to effectu­
ate under their own law stricter standards than those we 
have laid down and to apply those standards in a broader 
range of cases than is required by this decision.” 384 U. S., 
at 733. The clear implication of this statement was that 
States could apply their own retroactivity rules only to new 
substantive rights “under their own law,” not to new federal 
rules announced by this Court. 

Thus, contrary to the Court’s view, our early retroactivity 
cases nowhere suggested that the retroactivity of new fed­
eral constitutional rules of criminal procedure was anything 
other than “a matter of federal law.” Daniel v. Louisiana, 
420 U. S. 31, 32 (1975) (per curiam.) It is no surprise, then, 
that when we held that a particular right would not apply 
retroactively, the language in our opinions did not indicate 
that our decisions were optional. See, e. g., Fuller v. 
Alaska, 393 U. S. 80, 81 (1968) (per curiam) (the rule 
announced in Lee v. Florida, 392 U. S. 378 (1968), “is to be 
applied only to trials in which the evidence is sought to 
be introduced after the date of [that] decision” (emphasis 
added)). And, of course, when we found that a state court 
erred in holding that a particular right should not apply ret­
roactively, the state court was bound to comply. See, e. g., 
Kitchens v. Smith, 401 U. S. 847 (1971) (per curiam); McCon­
nell v. Rhay, 393 U. S. 2, 3–4 (1968) (per curiam); Arsenault, 
supra, at 6.  
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Although nothing in our decisions suggested that state 
courts could determine the retroactivity of new federal rules 
according to their own lights, we had no opportunity to con­
front the issue head on until Payne, 412 U. S. 47.1 In Payne, 
the defendant had argued before the Michigan Supreme 
Court that his resentencing violated the rule we had an­
nounced in North Carolina v. Pearce, 395 U. S. 711 (1969). 
In considering this question, the state court noted that this 
Court had “not yet decided whether Pearce is to be applied 
retroactively.” People v. Payne, 386 Mich. 84, 90, n. 3, 191 
N. W. 2d 375, 378, n. 2 (1971). Nevertheless, without so 
much as citing any federal retroactivity precedent, the court 
decided that it would “apply Pearce in the present case in 
order to instruct our trial courts as to the Michigan interpre­
tation of an ambiguous portion of Pearce . . . , pending clari­
fication by the United States Supreme Court.” Id., at 91, 
n. 3, 191 N. W. 2d, at 378, n. 2. 

We granted certiorari in Payne only on the question of 
retroactivity, and decided that Pearce should not apply retro­
actively. In reversing the contrary decision of the state 
court, our language was not equivocal: “Since the resentenc­
ing hearing in this case took place approximately two years 
before Pearce was decided, we hold that the Michigan Su­
preme Court erred in applying its proscriptions here.” 412 
U. S., at 57. 

The majority argues that Payne did not preclude States 
from applying retroactivity rules different from those we an­
nounced; rather, the argument goes, the Michigan Supreme 
Court simply elected to follow the federal retroactivity rule, 
“pending clarification.” See ante, at 282–284. That is cer­
tainly a possible reading of Payne, but not the most plausible 
one. The Michigan Supreme Court did not purport to rest 
its decision to apply Pearce retroactively on the federal 

1 Payne came to us on direct appeal, but as noted, supra, at 294, we did 
not at the time distinguish between direct appeal and collateral review for 
purposes of retroactivity. 
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Linkletter analysis, and this Court’s reversal is most reason­
ably read as requiring state courts to apply our federal ret­
roactivity decisions. Notably, this is not the first time Mem­
bers of this Court have debated the meaning of Payne, with 
Teague’s author explaining that Payne supports the proposi­
tion that “we have consistently required that state courts 
adhere to our retroactivity decisions,” American Trucking, 
496 U. S., at 178 (plurality opinion of O’Connor, J.), and the 
author of today’s opinion disagreeing in dissent, see id., at 
210, n. 4 (opinion of Stevens, J.). But whichever way 
Payne is read, it either offers no support for the majority’s 
position, because the state court simply applied federal ret­
roactivity rules, or flatly rejects the majority’s position, be­
cause the state court failed to apply federal retroactivity 
rules, and was told by this Court that it must. 

Meanwhile, Justice Harlan had begun dissenting in our 
retroactivity cases, pressing the view that new rules an­
nounced by the Court should be applied in all cases not yet 
final, without regard to the analysis set forth in Linkletter. 
See Desist v. United States, 394 U. S. 244, 256–269 (1969); 
Mackey v. United States, 401 U. S. 667, 675–702 (1971) (opin­
ion concurring in judgments in part and dissenting in part). 
In Griffith v. Kentucky, 479 U. S. 314 (1987), we abandoned 
Linkletter as it applied to cases still on direct review and 
adopted Justice Harlan’s view in such cases. Noting that 
nonretroactivity on direct appeal “violates basic norms of 
constitutional adjudication” and that “selective application of 
new rules violates the principle of treating similarly situated 
defendants the same,” 479 U. S., at 322, 323, we held that 
“a new rule for the conduct of criminal prosecutions is to be 
applied retroactively to all cases, state or federal, pending 
on direct review or not yet final,” id., at 328 (emphasis 
added). Just as in previous cases, Griffith by its terms 
bound state courts to apply our retroactivity decisions. 

Two months after Griffith was decided, we granted certio­
rari in Yates v. Aiken, 484 U. S. 211 (1988). In that case, a 
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South Carolina state habeas court had decided that our deci­
sion in Francis v. Franklin, 471 U. S. 307 (1985), should not 
be applied retroactively. If the authority of state courts to 
apply their own retroactivity rules were well established 
under our precedents—as the majority would have it, see 
ante, at 275–282—this case should have been easily decided 
on the ground that whatever the federal retroactivity rule, 
the State could adopt its own rule on the retroactivity of 
newly announced federal constitutional standards. 

Instead, the State argued to this Court “that we should 
adopt Justice Harlan’s theory that a newly announced consti­
tutional rule should not be applied retroactively to cases 
pending on collateral review unless” the rule meets certain 
criteria—the flip side of Justice Harlan’s view about cases on 
direct review that we had accepted in Griffith. 484 U. S., at 
215. Under that approach, the State argued, Francis would 
not be applied retroactively on collateral review. 484 U. S., 
at 215. In response, we discussed Justice Harlan’s “distinc­
tion between direct review and collateral review.” Ibid. 
We found, however, that it was “not necessary to determine 
whether we should . . .  adopt Justice Harlan’s reasoning as 
to the retroactivity of cases announcing new constitutional 
rules to cases pending on collateral review,” id., at 215–216, 
because Francis did not announce a new rule. 

This Court went on, however, to address South Carolina’s 
alternative argument—that it “has the authority to establish 
the scope of its own habeas corpus proceedings,” which 
would allow it in the case before the Court “to refuse to 
apply a new rule of federal constitutional law retroactively 
in such a proceeding.” 484 U. S., at 217. This argument 
should sound familiar—whatever the federal retroactivity 
rule, a State may establish its own retroactivity rule for its 
own collateral proceedings. This Court rejected that propo­
sition, not only because it did not regard Francis as a new 
rule, but also because the state court did not “plac[e] any 
limit on the issues that it will entertain in collateral proceed­
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ings.” 484 U. S., at 218. As this Court explained, if the 
state court “consider[s] the merits of the federal claim, it has 
a duty to grant the relief that federal law requires.” Ibid. 
(emphasis added). 

Given all this, the present case should come out the way 
it does only if Teague changed the nature of retroactivity as 
a creature of federal law binding on the States, and adopted 
the argument rejected in Yates—that when it comes to ret­
roactivity, a State “has the authority to establish the scope 
of its own habeas corpus proceedings.” Teague did no such 
thing. 

B 

In Teague, we completed the project of conforming our 
view on the retroactivity of new rules of criminal procedure 
to those of Justice Harlan. Justice O’Connor’s plurality 
opinion posed the problem by noting, with more than a bit 
of understatement, that the “Linkletter retroactivity stand­
ard has not led to consistent results.” 489 U. S., at 302. In 
light of these concerns, and because of “ ‘the important dis­
tinction between direct review and collateral review,’ ” id., 
at 307 (quoting Yates, supra, at 215), we generally adopted 
Justice Harlan’s approach to retroactivity on collateral re­
view, 489 U. S., at 310, just as we had previously adopted his 
approach on direct review in Griffith. 

The Linkletter approach to retroactivity was thus over­
ruled in favor of the Harlan approach in two steps: Griffith 
and Teague. There is no dispute that Griffith is fully bind­
ing on States; a new rule “is to be applied retroactively to 
all cases, state or federal, pending on direct review or not 
yet final.” 479 U. S., at 328 (emphasis added). Teague is 
simply the other side of the coin, and it too should be binding 
in “all cases, state or federal.” The fact that Linkletter was 
overruled in two stages rather than one should not lead to a 
different result. 

Indeed, Teague did not purport to distinguish between fed­
eral and state collateral review. Justice O’Connor’s opinion 
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noted that “in Yates v. Aiken, we were asked to decide 
whether the rule announced in Francis v. Franklin should 
be applied to a defendant on collateral review at the time 
that case was decided,” but that we were able to decide the 
case on alternative grounds. 489 U. S., at 307 (citations 
omitted). This citation of Yates—a state habeas case— 
makes clear that Teague contemplated no difference between 
retroactivity of new federal rules in state and federal collat­
eral proceedings. Thus, our unqualified holding—that “[u]n­
less they fall within an exception to the general rule, new 
constitutional rules of criminal procedure will not be applica­
ble to those cases which have become final before the new 
rules are announced,” 489 U. S., at 310 (plurality opinion)— 
is enough to decide this case. 

Moreover, the reasons the Teague Court provided for 
adopting Justice Harlan’s view apply to state as well as fed­
eral collateral review. The majority is quite right that 
Teague invoked the interest in comity between the state and 
federal sovereigns. Id., at 308. But contrary to the im­
pression conveyed by the majority, there was more to Teague 
than that. Teague also relied on the interest in finality: “Ap­
plication of constitutional rules not in existence at the time 
a conviction became final seriously undermines the principle 
of finality which is essential to the operation of our criminal 
justice system. Without finality, the criminal law is de­
prived of much of its deterrent effect.” Id., at 309. The 
Court responds by flatly stating that “finality of state convic­
tions is a state interest, not a federal one.” Ante, at 280. 
But while it is certainly true that finality of state convictions 
is a state interest, that does mean it is not also a federal one. 
After all, our decision in Griffith made finality the touch­
stone for retroactivity of new federal rules, and bound States 
to that judgment. See 479 U. S., at 328 (new rules are “to 
be applied retroactively to all cases, state or federal, pending 
on direct review or not yet final” (emphasis added)). 
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It is quite a radical proposition to assert that this Court 
has nothing to say about an interest “essential to the opera­
tion of our criminal justice system,” without which “the 
criminal law is deprived of much of its deterrent effect,” 
when the question is whether this interest is being under­
mined by the very rules of federal constitutional procedure 
that we are charged with expounding. A State alone may 
“evaluate, and weigh the importance of” finality interests, 
ante, at 280, when it decides which substantive rules of crim­
inal procedure state law affords; it is quite a leap to hold, as 
the Court does, that they alone can do so in the name of the 
Federal Constitution. 

Teague was also based on the inequity of the Linkletter 
approach to retroactivity. After noting that the disparate 
treatment of similarly situated defendants led us in Griffith 
to adopt Justice Harlan’s view for cases on direct appeal, the 
Court then explained that the “Linkletter standard also led 
to unfortunate disparity in the treatment of similarly situ­
ated defendants on collateral review.” 489 U. S., at 305 (plu­
rality opinion). See also id., at 316 (the Court’s new ap­
proach to retroactivity “avoids the inequity resulting from 
the uneven application of new rules to similarly situated 
defendants”). 

This interest in reducing the inequity of haphazard retro­
activity standards and disuniformity in the application of fed­
eral law is quite plainly a predominantly federal interest. 
Indeed, it was one of the main reasons we cited in Griffith 
for imposing a uniform rule of retroactivity upon state courts 
for cases on direct appeal. And, more to the point, it is the 
very interest that animates the Supremacy Clause and our 
role as the “one supreme Court” charged with enforcing it. 

Justice Story, writing for the Court, noted nearly two cen­
turies ago that the Constitution requires “uniformity of de­
cisions throughout the whole United States, upon all subjects 
within [its] purview.” Martin v. Hunter’s Lessee, 1 Wheat. 
304, 347–348 (1816). Indeed, the “fundamental principle” of 
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our Constitution, as Justice O’Connor once put it, is “that a 
single sovereign’s laws should be applied equally to all.” 
Our Judicial Federalism, 35 Case W. Res. L. Rev. 1, 4 (1984– 
1985). States are free to announce their own state-law rules 
of criminal procedure, and to apply them retroactively in 
whatever manner they like. That is fully consistent with 
the principle that “a single sovereign’s laws should be ap­
plied equally to all.” But the Court’s opinion invites just 
the sort of disuniformity in federal law that the Supremacy 
Clause was meant to prevent. The same determination of a 
federal constitutional violation at the same stage in the crim­
inal process can result in freedom in one State and loss of 
liberty or life in a neighboring State.2 The Court’s opinion 
allows “a single sovereign’s law”—the Federal Constitution, 
as interpreted by this Court—to be applied differently in 
every one of the several States. 

Finally, from Linkletter through Johnson to Teague, we 
have always emphasized that determining whether a new 
federal right is retroactive turns on the nature of the sub­
stantive federal rule at issue. See Linkletter, 381 U. S., at 

2 The Court points out that the defendants in such a case are differently 
situated because they violated the laws of and were tried in different 
States. Ante, at 290. But disparate treatment under substantively dif­
ferent state laws is something we expect in our federal system; disparate 
treatment under the same Federal Constitution is quite a different matter. 

The majority also points out that the rule announced in Griffith v. Ken­
tucky, 479 U. S. 314 (1987)—that full retroactive application ends with the 
conclusion of direct appeal—creates its own disuniformity, because finality 
turns on how quickly a State brings its direct appeals to a close. Ante, 
at 291. The same point was raised by the Griffith dissenters, 479 U. S., 
at 331–332 (opinion of White, J.), and rejected as pertinent by the majority 
in that case, id., at 327–328. The disuniformity that the majority empha­
sizes today and the dissenters emphasized in Griffith is a necessary conse­
quence of our having chosen a relatively clear rule—finality—to delineate 
the line between full retroactivity and presumptive nonretroactivity. The 
relevant point is that whatever inequity arises from the Griffith rule, it is 
based on a balancing of costs and benefits that this Court—not 50 different 
sovereigns—has performed. 
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629 (in deciding retroactivity, we “loo[k] to the prior history 
of the rule in question, its purpose and effect, and whether 
retrospective operation will further or retard its operation”); 
Johnson, 384 U. S., at 728 (“Each constitutional rule of crimi­
nal procedure has its own distinct functions, its own back­
ground of precedent, and its own impact on the administra­
tion of justice, and the way in which these factors combine 
[to decide the retroactivity issue] must inevitably vary with 
the dictate involved”); Teague, supra, at 311–315 (plurality 
opinion) (deciding whether rule is applicable to cases on col­
lateral review turns on whether the rule “places ‘certain 
kinds of primary, private individual conduct beyond the 
power of the criminal law-making authority to proscribe,’ ” 
and whether the rule is an “absolute prerequisite to funda­
mental fairness that is ‘implicit in the concept of ordered 
liberty’ ”). That is how we determine retroactivity—by 
carefully examining the underlying federal right. See, e. g., 
Whorton v. Bockting, 549 U. S. 406, 418–421 (2007); Schriro 
v. Summerlin, 542 U. S. 348, 353–354 (2004); Sawyer v. 
Smith, 497 U. S. 227, 243–245 (1990); Penry v. Lynaugh, 492 
U. S. 302, 318–319 (1989). 

When this Court decides that a particular right shall not 
be applied retroactively, but a state court finds that it should, 
it is at least in part because of a different assessment by the 
state court of the nature of the underlying federal right— 
something on which the Constitution gives this Court the 
final say. The nature and scope of the new rules we an­
nounce directly determines whether they will be applied ret­
roactively on collateral review. Today’s opinion stands for 
the unfounded proposition that while we alone have the final 
say in expounding the former, we have no control over the 
latter. 

II 

The Court’s holding is not only based on a misreading of 
our retroactivity cases, but also on a misunderstanding of the 
nature of retroactivity generally. The majority’s decision is 
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grounded on the erroneous view that retroactivity is a reme­
dial question. See ante, at 290–291 (“It is important to keep 
in mind that our jurisprudence concerning the ‘retroactivity’ 
of ‘new rules’ of constitutional law is primarily concerned, 
not with the question whether a constitutional violation oc­
curred, but with the availability or nonavailability of reme­
dies”). But as explained in the lead opinion in American 
Trucking—penned by the author of the lead opinion in 
Teague—it is an “error” to “equat[e] a decision not to apply 
a rule retroactively with the judicial choice of a remedy.” 
496 U. S., at 194 (plurality opinion of O’Connor, J.). As Jus­
tice O’Connor went on to emphasize, “[n]or do this Court’s 
retroactivity decisions, whether in the civil or criminal 
sphere, support the . . . assertion that our retroactivity doc­
trine is a remedial principle.” Ibid. “While application of 
the principles of retroactivity may have remedial effects, 
they are not themselves remedial principles. . . . A  decision 
defining the operative conduct or events that will be adjudi­
cated under old law does not, in itself, specify an appropriate 
remedy.” Id., at 195. See also Lemon v. Kurtzman, 411 
U. S. 192, 199 (1973) (plurality opinion) (describing the ques­
tion of retroactivity as “whether we will apply a new consti­
tutional rule of criminal law in reviewing judgments of con­
viction obtained under a prior standard,” and contrasting 
this with the question of the “appropriate scope of federal 
equitable remedies”). 

In other words, when we ask whether and to what extent 
a rule will be retroactively applied, we are asking what 
law—new or old—will apply. As we have expressly noted, 
“[t]he Teague doctrine . . . does not involve a special ‘reme­
dial’ limitation on the principle of ‘retroactivity’ as much as 
it reflects a limitation inherent in the principle itself.” 
Reynoldsville Casket Co. v. Hyde, 514 U. S. 749, 758 (1995). 

The foregoing prompts a lengthy rejoinder from the 
Court, to the effect that it is wrong to view retroactivity as 
a federal choice-of-law question rather than a remedial one. 
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That view, we are told, was rejected by five Justices in 
American Trucking and then by the Court in Harper. 
Ante, at 284–288. But the proposition on which five Mem­
bers of the Court agreed in American Trucking, and that 
the Court adopted in Harper, was that the Griffith rule of 
retroactivity—that is, that newly announced constitutional 
decisions should apply to all cases on direct review—should 
apply to civil cases as well as criminal. See American 
Trucking, 496 U. S., at 201 (Scalia, J., concurring in judg­
ment) (“I share Justice Stevens’ perception that prospec­
tive decisionmaking is incompatible with the judicial role, 
which is to say what the law is, not to prescribe what it shall 
be”); id., at 212 (Stevens, J., dissenting) (“Fundamental no­
tions of fairness and legal process dictate that the same rules 
should be applied to all similar cases on direct review”); 
Harper, 509 U. S., at 97 (“When this Court applies a rule of 
federal law to the parties before it, that rule is the control­
ling interpretation of federal law and must be given full ret­
roactive effect in all cases still open on direct review”). 

Neither Justice Scalia’s concurrence in American 
Trucking combined with the dissent, nor the Court’s opinion 
in Harper, resolved that retroactivity was a remedial ques­
tion. That is why, the year after American Trucking was 
decided, two of the Justices in today’s majority could explain: 

“Since the question is whether the court should apply 
the old rule or the new one, retroactivity is properly 
seen in the first instance as a matter of choice of law, ‘a 
choice . . . between the principle of forward operation 
and that of relation backward.’ Great Northern R. Co. 
v. Sunburst Oil & Refining Co., 287 U. S. 358, 364 (1932). 
Once a rule is found to apply ‘backward,’ there may then 
be a further issue of remedies, i. e., whether the party 
prevailing under a new rule should obtain the same re­
lief that would have been awarded if the rule had been 
an old one. Subject to possible constitutional thresh­
olds, the remedial inquiry is one governed by state law, 
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at least where the case originates in state court. See 
American Trucking Assns., Inc. v. Smith, 496 U. S. 167, 
210 (1990) (Stevens, J., dissenting). But the ante­
cedent choice-of-law question is a federal one where 
the rule at issue itself derives from federal law, con­
stitutional or otherwise. See Smith, supra, at 177–178 
(plurality opinion).” James B. Beam Distilling Co. v. 
Georgia, 501 U. S. 529, 534–535 (1991) (opinion of Sou­

ter, J., joined by Stevens, J.) (citation omitted; em­
phasis added). 

And Harper certainly did not view the retroactivity of fed­
eral rules as a remedial question for state courts. Quite the 
contrary: Harper held that the “Supremacy Clause does not 
allow federal retroactivity doctrine to be supplanted by the 
invocation of a contrary approach to retroactivity under 
state law,” 509 U. S., at 100 (citation omitted), and expressly 
treated retroactivity and remedy as separate questions, id., 
at 100–102. 

The majority explains that when we announce a new rule 
of law, we are not “ ‘creating the law,’ ” but rather “ ‘declar­
ing what the law already is.’ ” Ante, at 286 (quoting Ameri­
can Trucking, supra, at 201 (Scalia, J., concurring in judg­
ment)). But this has nothing to do with the question before 
us. The point may lead to the conclusion that nonretroactiv­
ity of our decisions is improper—the position the Court has 
adopted in both criminal and civil cases on direct review— 
but everyone agrees that full retroactivity is not required 
on collateral review. It necessarily follows that we must 
choose whether “new” or “old” law applies to a particular 
category of cases. Suppose, for example, that a defendant, 
whose conviction became final before we announced our deci­
sion in Crawford v. Washington, 541 U. S. 36 (2004), argues 
(correctly) on collateral review that he was convicted in vio­
lation of both Crawford and Ohio v. Roberts, 448 U. S. 56 
(1980), the case that Crawford overruled. Under our deci­
sion in Whorton, 549 U. S. 406, the “new” rule announced in 
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Crawford would not apply retroactively to the defendant. 
But I take it to be uncontroversial that the defendant would 
nevertheless get the benefit of the “old” rule of Roberts, even 
under the view that the rule not only is but always has been 
an incorrect reading of the Constitution. See, e. g., Yates, 
484 U. S., at 218. Thus, the question whether a particular 
federal rule will apply retroactively is, in a very real way, a 
choice between new and old law. The issue in this case is 
who should decide. 

The proposition that the question of retroactivity—that is, 
the choice between new or old law in a particular case—is 
distinct from the question of remedies has several important 
implications for this case. To begin with, whatever intuitive 
appeal may lie in the majority’s statement that “the remedy 
a state court chooses to provide its citizens for violations of 
the Federal Constitution is primarily a question of state 
law,” ante, at 288, the statement misses the mark. The rele­
vant inquiry is not about remedy; it is about choice of law— 
new or old. There is no reason to believe, either legally or 
intuitively, that States should have any authority over this 
question when it comes to which federal constitutional rules 
of criminal procedure to apply.3 

Indeed, when the question is what federal rule of decision 
from this Court should apply to a particular case, no Court 
but this one—which has the ultimate authority “to say what 
the law is,” Marbury, 1 Cranch, at 177—should have final 
say over the answer. See Harper, supra, at 100 (“Suprem­
acy Clause does not allow federal retroactivity doctrine to 

3 A federal court applying state law under Erie R. Co. v. Tompkins, 304 
U. S. 64 (1938), follows state choice-of-law rules as well, see Klaxon Co. v. 
Stentor Elec. Mfg. Co., 313 U. S. 487, 496 (1941). It is not free to follow 
its own federal rule simply because the issue arises in federal court. By 
the same token, a state court considering a federal constitutional claim on 
collateral review should follow the federal rule on whether new or old law 
applies. It is not free to follow its own state-law view on the question 
simply because the issue arises in state court. 
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be supplanted by the invocation of a contrary approach to 
retroactivity under state law” (citation omitted)). This is 
enough to rebut the proposition that there is no “source of 
[our] authority” to bind state courts to follow our retroactiv­
ity decisions. Ante, at 290. Retroactivity is a question of 
federal law, and our final authority to construe it cannot, at 
this point in the Nation’s history, be reasonably doubted. 

Principles of federalism protect the prerogative of States 
to extend greater rights under their own laws than are avail­
able under federal law. The question here, however, is the 
availability of protection under the Federal Constitution— 
specifically, the Confrontation Clause of the Sixth Amend­
ment. It is no intrusion on the prerogatives of the States 
to recognize that it is for this Court to decide such a question 
of federal law, and that our decision is binding on the States 
under the Supremacy Clause. 

Consider the flip side of the question before us today: If a 
State interprets its own constitution to provide protection 
beyond that available under the Federal Constitution, and 
has ruled that this interpretation is not retroactive, no one 
would suppose that a federal court could hold otherwise, and 
grant relief under state law that a state court would refuse 
to grant. The result should be the same when a state court 
is asked to give retroactive effect to a right under the Fed­
eral Constitution that this Court has held is not retroactive. 

The distinction between retroactivity and available reme­
dies highlights the fact that the majority’s assertion “that 
Teague’s general rule of nonretroactivity was an exercise of 
this Court’s power to interpret the federal habeas statute,” 
ante, at 278—even if correct—is neither here nor there.4 

4 The majority’s assertion, however, is a bit of an overstatement. 
Teague v. Lane, 489 U. S. 288 (1989), would be an odd form of statutory 
interpretation; 28 U. S. C. § 2254 is cited once in passing, 489 U. S., at 298, 
and § 2243—the statute that the Court believes Teague was interpreting— 
is not cited at all. As support for its proposition, the Court cites several 
cases having nothing to do with retroactivity, and numerous concurring 
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While Congress has substantial control over federal courts’ 
ability to grant relief for violations of the Federal Constitu­
tion, the Constitution gives us the responsibility to decide 
what its provisions mean. And with that responsibility nec­
essarily comes the authority to determine the scope of those 
provisions—when they apply and when they do not. 

This proposition—and the importance of the distinction 
between retroactivity and available remedies—were con­
firmed when we considered the availability of federal col­
lateral review of state convictions under the Antiterrorism 
and Effective Death Penalty Act of 1996 (AEDPA). See 28 
U. S. C. § 2254(d)(1). Whatever control Congress has over 
federal courts’ ability to grant postconviction remedies, the 
availability or scope of those remedies has no bearing on our 
decisions about whether new or old law should apply in a 
particular case. That is why, after AEDPA’s passage, we 
view the Teague inquiry as distinct from that under AEDPA. 
See Horn v. Banks, 536 U. S. 266, 272 (2002) (per curiam) 
(“While it is of course a necessary prerequisite to federal 
habeas relief that a prisoner satisfy the AEDPA standard of 
review set forth in 28 U. S. C. § 2254(d) . . . ,  none of our 
post-AEDPA cases have suggested that a writ of habeas cor­
pus should automatically issue if a prisoner satisfies the 
AEDPA standard, or that AEDPA relieves courts from the 
responsibility of addressing properly raised Teague argu­
ments”). The majority today views the issue as simply one 
of what remedies a State chooses to apply; our cases confirm 
that the question whether a federal decision is retroactive 
is one of federal law distinct from the issue of available 
remedies. 

Lurking behind today’s decision is of course the question 
of just how free state courts are to define the retroactivity 
of our decisions interpreting the Federal Constitution. I do 
not see any basis in the majority’s logic for concluding that 

and dissenting opinions that did not command a majority. See ante, at 
278, and n. 15. 
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States are free to hold our decisions retroactive when we 
have held they are not, but not free to hold that they are not 
when we have held they are. Under the majority’s reason­
ing, in either case the availability of relief in state court is 
a question for those courts to evaluate independently. The 
majority carefully reserves that question, see ante, at 269, 
n. 4, confirming that the majority regards it as open. 

Nor is there anything in today’s decision suggesting that 
States could not adopt more nuanced approaches to retroac­
tivity. For example, suppose we hold that the Sixth Amend­
ment right to be represented by particular counsel of choice, 
recently announced in United States v. Gonzalez-Lopez, 548 
U. S. 140 (2006), is a new rule that does not apply retroac­
tively. Under the majority’s rationale, a state court could 
decide that it nonetheless will apply Gonzalez-Lopez retroac­
tively, but only if the defendant could prove prejudice, or 
some other criterion we had rejected as irrelevant in defin­
ing the substantive right. Under the majority’s logic, that 
would not be a misapplication of our decision in Gonzalez­
Lopez—which specifically rejected any required showing of 
prejudice, id., at 147–148—but simply a state decision on the 
scope of available remedies in state court. The possible per­
mutations—from State to State, and federal right to federal 
right—are endless. 

* * * 

Perhaps all this will be dismissed as fine parsing of some­
what arcane precedents, over which reasonable judges may 
disagree. Fair enough; but I would hope that enough has 
been said at least to refute the majority’s assertion that its 
conclusion is dictated by our prior cases. This dissent is 
compelled not simply by disagreement over how to read 
those cases, but by the fundamental issues at stake—our role 
under the Constitution as the final arbiter of federal law, 
both as to its meaning and its reach, and the accompanying 
duty to ensure the uniformity of that federal law. 
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Stephen Danforth’s conviction became final before the new 
rule in Crawford was announced. In Whorton v. Bockting, 
549 U. S. 406, we held that Crawford shall not be applied 
retroactively on collateral review. That should be the end 
of the matter. I respectfully dissent. 
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RIEGEL, individually and as administrator of
 
ESTATE OF RIEGEL v. MEDTRONIC, INC.
 

certiorari to the united states court of appeals for 
the second circuit 

No. 06–179. Argued December 4, 2007—Decided February 20, 2008 

The Medical Device Amendments of 1976 (MDA) created a scheme of fed­
eral safety oversight for medical devices while sweeping back state 
oversight schemes. The statute provides that a State shall not “estab­
lish or continue in effect with respect to a device intended for human 
use any requirement— . . . (1) which is different from, or in addition to, 
any requirement applicable under [federal law] to the device, and . . .  
(2) which relates to the safety or effectiveness of the device or to any 
other matter included in a requirement applicable to the device under” 
relevant federal law. 21 U. S. C. § 360k(a). The MDA calls for federal 
oversight of medical devices that varies with the type of device at issue. 
The most extensive oversight is reserved for Class III devices that un­
dergo the premarket approval process. These devices may enter the 
market only if the Food and Drug Administration (FDA) reviews their 
design, labeling, and manufacturing specifications and determines that 
those specifications provide a reasonable assurance of safety and effec­
tiveness. Manufacturers may not make changes to such devices that 
would affect safety or effectiveness unless they first seek and obtain 
permission from the FDA. 

Charles Riegel and his wife, petitioner Donna Riegel, brought suit 
against respondent Medtronic after a Medtronic catheter ruptured in 
Charles Riegel’s coronary artery during heart surgery. The catheter is 
a Class III device that received FDA premarket approval. The Riegels 
alleged that the device was designed, labeled, and manufactured in a 
manner that violated New York common law. The District Court held 
that the MDA pre-empted the Riegels’ claims of strict liability; breach 
of implied warranty; and negligence in the design, testing, inspection, 
distribution, labeling, marketing, and sale of the catheter, and their 
claim of negligent manufacturing insofar as the claim was not premised 
on the theory that Medtronic had violated federal law. The Second Cir­
cuit affirmed. 

Held: The MDA’s pre-emption clause bars common-law claims challenging 
the safety or effectiveness of a medical device marketed in a form that 
received premarket approval from the FDA. Pp. 321–330. 
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(a) The Federal Government has established “requirement[s] appli­
cable . . . to” Medtronic’s catheter within § 360k(a)(1)’s meaning. In 
Medtronic, Inc. v. Lohr, 518 U. S. 470, 495, 500–501, the Court inter­
preted the MDA’s pre-emption provision in a manner “substantially in­
formed” by an FDA regulation, 21 CFR § 808.1(d), which says that state 
requirements are pre-empted only when the FDA “has established spe­
cific counterpart regulations or there are other specific requirements 
applicable to a particular device” under federal law. Premarket ap­
proval imposes “specific requirements applicable to a particular device.” 
The FDA requires that a device that has received premarket approval 
be marketed without significant deviations from the specifications in the 
device’s approval application, for the reason that the FDA has deter­
mined that those specifications provide a reasonable assurance of safety 
and effectiveness. Pp. 321–323. 

(b) Petitioner’s common-law claims are pre-empted because they are 
based upon New York “requirement[s]” with respect to Medtronic’s 
catheter that are “different from, or in addition to,” the federal ones, 
and that relate to safety and effectiveness, § 360k(a). Pp. 323–330. 

(1) Common-law negligence and strict-liability claims impose “re­
quirement[s]” under the ordinary meaning of that term, see, e. g., Lohr, 
supra, at 503–505, 512; Cipollone v. Liggett Group, Inc., 505 U. S. 504, 
521–523, 548–549. There is nothing in the MDA that contradicts this 
normal meaning. Pp. 323–325. 

(2) The Court rejects petitioner’s contention that the duties under­
lying her state-law tort claims are not pre-empted because general 
common-law duties are not requirements maintained “with respect to 
devices.” Petitioner’s suit depends upon New York’s “continu[ing] in 
effect” general tort duties “with respect to” Medtronic’s catheter. Title 
21 CFR § 808.1(d)(1)—which states that MDA pre-emption does not ex­
tend to “[s]tate or local requirements of general applicability [whose] 
purpose . . .  relates either to other products in addition to devices . . .  
or to unfair trade practices in which the requirements are not limited 
to devices”—does not alter the Court’s interpretation. Pp. 327–330. 

(c) The Court declines to address in the first instance petitioner’s ar­
gument that this lawsuit raises “parallel” claims that are not pre-empted 
by § 360k under Lohr, supra, at 495, 513. P. 330. 

451 F. 3d 104, affirmed. 

Scalia, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Kennedy, Souter, Thomas, Breyer, and Alito, JJ., joined, and in 
which Stevens, J., joined except for Parts III–A and III–B. Stevens, 
J., filed an opinion concurring in part and concurring in the judgment, post, 
p. 330. Ginsburg, J., filed a dissenting opinion, post, p. 333. 
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Allison M. Zieve argued the cause for petitioner. With 
her on the briefs were Brian Wolfman, Scott L. Nelson, and 
Wayne P. Smith. 

Theodore B. Olson argued the cause for respondent. 
With him on the brief were Matthew D. McGill, Amir C. 
Tayrani, Kenneth S. Geller, David M. Gossett, and Andrew 
E. Tauber. 

Deputy Solicitor General Kneedler argued the cause for 
the United States as amicus curiae urging affirmance. 
With him on the brief were Solicitor General Clement, As­
sistant Attorney General Keisler, Daryl Joseffer, Douglas 
N. Letter, Sharon Swingle, and Daniel Meron.* 

*Briefs of amici curiae urging reversal were filed for the State of New 
York et al. by Andrew M. Cuomo, Attorney General of New York, Barbara 
D. Underwood, Solicitor General, Michelle Aronowitz, Deputy Solicitor 
General, and Richard Dearing and Cecelia Chang, Assistant Solicitors 
General, and by the Attorneys General for their respective jurisdictions 
as follows: Terry Goddard of Arizona, Dustin McDaniel of Arkansas, 
Richard Blumenthal of Connecticut, Joseph R. Biden III of Delaware, 
Linda Singer of the District of Columbia, Bill McCollum of Florida, Mark 
J. Bennett of Hawaii, Lawrence G. Wasden of Idaho, Lisa Madigan of Illi­
nois, Tom Miller of Iowa, Paul J. Morrison of Kansas, Douglas F. Gansler 
of Maryland, Martha Coakley of Massachusetts, Lori Swanson of Minne­
sota, Jim Hood of Mississippi, Jeremiah W. (Jay) Nixon of Missouri, Mike 
McGrath of Montana, Catherine Cortez Masto of Nevada, Gary K. King 
of New Mexico, Wayne Stenehjem of North Dakota, Marc Dann of Ohio, 
Hardy Myers of Oregon, Henry D. McMaster of South Carolina, Robert E. 
Cooper, Jr., of Tennessee, Mark L. Shurtleff of Utah, William H. Sorrell 
of Vermont, Rob McKenna of Washington, Darrell V. McGraw, Jr., of 
West Virginia, J. B. Van Hollen of Wisconsin, and Patrick J. Crank of 
Wyoming; for AARP et al. by David C. Frederick and Brendan J. Crim­
mins; for the American Association for Justice et al. by Jeffrey Robert 
White and Kathleen Flynn Peterson; for the Consumers Union of United 
States, Inc., by Lisa Heinzerling and Mark Savage; for the Public Health 
Advocacy Institute et al. by Timothy J. Dowling; and for Senator Edward 
M. Kennedy et al. by William B. Schultz. 

Briefs of amici curiae urging affirmance were filed for the Advanced 
Medical Technology Association et al. by Carter G. Phillips, Daniel E. 
Troy, Rebecca K. Wood, Eamon P. Joyce, Michael W. Davis, Paul J. Malo­
ney, and William J. Carter; for the Chamber of Commerce of the United 
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Opinion of the Court 

Justice Scalia delivered the opinion of the Court. 

We consider whether the pre-emption clause enacted in 
the Medical Device Amendments of 1976, 21 U. S. C. § 360k, 
bars common-law claims challenging the safety and effective­
ness of a medical device given premarket approval by the 
Food and Drug Administration (FDA). 

I
 
A
 

The Federal Food, Drug, and Cosmetic Act (FDCA), 52 
Stat. 1040, as amended, 21 U. S. C. § 301 et seq., has long re­
quired FDA approval for the introduction of new drugs into 
the market. Until the statutory enactment at issue here, 
however, the introduction of new medical devices was left 
largely for the States to supervise as they saw fit. See Med­
tronic, Inc. v. Lohr, 518 U. S. 470, 475–476 (1996). 

The regulatory landscape changed in the 1960’s and 1970’s, 
as complex devices proliferated and some failed. Most nota­
bly, the Dalkon Shield intrauterine device, introduced in 
1970, was linked to serious infections and several deaths, not 
to mention a large number of pregnancies. Thousands of 
tort claims followed. R. Bacigal, The Limits of Litigation: 
The Dalkon Shield Controversy 3 (1990). In the view of 
many, the Dalkon Shield failure and its aftermath demon­
strated the inability of the common-law tort system to man­
age the risks associated with dangerous devices. See, e. g., 
S. Foote, Managing the Medical Arms Race 151–152 (1992). 
Several States adopted regulatory measures, including Cali­
fornia, which in 1970 enacted a law requiring premarket 
approval of medical devices. 1970 Cal. Stats. ch. 1573, 

States of America by Alan Untereiner, Robin S. Conrad, and Amar D. 
Sarwal; for CropLife America et al. by Lawrence S. Ebner and Douglas 
T. Nelson; for the Product Liability Advisory Council, Inc., by Robert N. 
Weiner; and for the Washington Legal Foundation by Daniel J. Popeo and 
Richard A. Samp. 
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§§ 26670–26693; see also Leflar & Adler, The Preemption 
Pentad: Federal Preemption of Products Liability Claims 
After Medtronic, 64 Tenn. L. Rev. 691, 703, n. 66 (1997) (iden­
tifying 13 state statutes governing medical devices as of 
1976). 

Congress stepped in with passage of the Medical Device 
Amendments of 1976 (MDA), 21 U. S. C. § 360c et seq.,1 which 
swept back some state obligations and imposed a regime of 
detailed federal oversight. The MDA includes an express 
pre-emption provision that states: 

“Except as provided in subsection (b) of this section, 
no State or political subdivision of a State may establish 
or continue in effect with respect to a device intended 
for human use any requirement— 

“(1) which is different from, or in addition to, any re­
quirement applicable under this chapter to the device, 
and 

“(2) which relates to the safety or effectiveness of the 
device or to any other matter included in a requirement 
applicable to the device under this chapter.” § 360k(a). 

The exception contained in subsection (b) permits the FDA 
to exempt some state and local requirements from 
pre-emption. 

The new regulatory regime established various levels of 
oversight for medical devices, depending on the risks they 
present. Class I, which includes such devices as elastic 
bandages and examination gloves, is subject to the lowest 
level of oversight: “general controls,” such as labeling re­
quirements. § 360c(a)(1)(A); FDA, Device Advice: Device 
Classes, http://www.fda.gov/cdrh/devadvice/3132.html (all In­
ternet materials as visited Feb. 14, 2008, and available 
in Clerk of Court’s case file). Class II, which includes such 
devices as powered wheelchairs and surgical drapes, ibid., 

1 Unqualified § 360 et seq. numbers hereinafter refer to sections of 21 
U. S. C. 

http://www.fda.gov/cdrh/devadvice/3132.html
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is subject in addition to “special controls” such as per­
formance standards and postmarket surveillance measures, 
§ 360c(a)(1)(B). 

The devices receiving the most federal oversight are those 
in Class III, which include replacement heart valves, 
implanted cerebella stimulators, and pacemaker pulse gen­
erators, FDA, Device Advice: Device Classes, supra. In 
general, a device is assigned to Class III if it cannot be 
established that a less stringent classification would provide 
reasonable assurance of safety and effectiveness, and the 
device is “purported or represented to be for a use in sup­
porting or sustaining human life or for a use which is of 
substantial importance in preventing impairment of human 
health,” or “presents a potential unreasonable risk of illness 
or injury.” § 360c(a)(1)(C)(ii). 

Although the MDA established a rigorous regime of pre­
market approval for new Class III devices, it grandfathered 
many that were already on the market. Devices sold before 
the MDA’s effective date may remain on the market until the 
FDA promulgates, after notice and comment, a regulation 
requiring premarket approval. §§ 360c(f)(1), 360e(b)(1). A 
related provision seeks to limit the competitive advantage 
grandfathered devices receive. A new device need not un­
dergo premarket approval if the FDA finds it is “substan­
tially equivalent” to another device exempt from premarket 
approval. § 360c(f)(1)(A). The agency’s review of devices 
for substantial equivalence is known as the § 510(k) process, 
named after the statutory provision describing the review. 
Most new Class III devices enter the market through 
§ 510(k). In 2005, for example, the FDA authorized the mar­
keting of 3,148 devices under § 510(k) and granted premarket 
approval to just 32 devices. P. Hutt, R. Merrill, & L. Gross­
man, Food and Drug Law 992 (3d ed. 2007). 

Premarket approval is a “rigorous” process. Lohr, supra, 
at 477. A manufacturer must submit what is typically a 
multivolume application. FDA, Device Advice—Premar­
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ket Approval (PMA) 18, http://www.fda.gov/cdrh/devadvice/ 
pma/printer.html. It includes, among other things, full re­
ports of all studies and investigations of the device’s safety 
and effectiveness that have been published or should reason­
ably be known to the applicant; a “full statement” of the de­
vice’s “components, ingredients, and properties and of the 
principle or principles of operation”; “a full description of the 
methods used in, and the facilities and controls used for, the 
manufacture, processing, and, when relevant, packing and in­
stallation of, such device”; samples or device components re­
quired by the FDA; and a specimen of the proposed labeling. 
§ 360e(c)(1). Before deciding whether to approve the appli­
cation, the agency may refer it to a panel of outside experts, 
21 CFR § 814.44(a) (2007), and may request additional data 
from the manufacturer, § 360e(c)(1)(G). 

The FDA spends an average of 1,200 hours reviewing each 
application, Lohr, 518 U. S., at 477, and grants premarket ap­
proval only if it finds there is a “reasonable assurance” of the 
device’s “safety and effectiveness,” § 360e(d). The agency 
must “weig[h] any probable benefit to health from the use of 
the device against any probable risk of injury or illness from 
such use.” § 360c(a)(2)(C). It may thus approve devices 
that present great risks if they nonetheless offer great bene­
fits in light of available alternatives. It approved, for exam­
ple, under its Humanitarian Device Exemption procedures, a 
ventricular assist device for children with failing hearts, 
even though the survival rate of children using the device 
was less than 50 percent. FDA, Center for Devices and Ra­
diological Health, Debakey VAD Child Left Ventricular As­
sist System-H030003, Summary of Safety and Probable Ben­
efit 20 (2004), http://www.fda.gov/cdrh/pdf3/H030003b.pdf. 

The premarket approval process includes review of the 
device’s proposed labeling. The FDA evaluates safety and 
effectiveness under the conditions of use set forth on the 
label, § 360c(a)(2)(B), and must determine that the proposed 
labeling is neither false nor misleading, § 360e(d)(1)(A). 

http://www.fda.gov/cdrh/pdf3/H030003b.pdf
http://www.fda.gov/cdrh/devadvice
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After completing its review, the FDA may grant or deny 
premarket approval. § 360e(d). It may also condition ap­
proval on adherence to performance standards, 21 CFR 
§ 861.1(b)(3), restrictions upon sale or distribution, or com­
pliance with other requirements, § 814.82. The agency is 
also free to impose device-specific restrictions by regula­
tion. § 360j(e)(1). 

If the FDA is unable to approve a new device in its pro­
posed form, it may send an “approvable letter” indicating 
that the device could be approved if the applicant submitted 
specified information or agreed to certain conditions or re­
strictions. 21 CFR § 814.44(e). Alternatively, the agency 
may send a “not approvable” letter, listing the grounds 
that justify denial and, where practical, measures that the 
applicant could undertake to make the device approvable. 
§ 814.44(f). 

Once a device has received premarket approval, the MDA 
forbids the manufacturer to make, without FDA permission, 
changes in design specifications, manufacturing processes, la­
beling, or any other attribute, that would affect safety or 
effectiveness. § 360e(d)(6)(A)(i). If the applicant wishes to 
make such a change, it must submit, and the FDA must ap­
prove, an application for supplemental premarket approval, 
to be evaluated under largely the same criteria as an initial 
application. § 360e(d)(6); 21 CFR § 814.39(c). 

After premarket approval, the devices are subject to re­
porting requirements. § 360i. These include the obligation 
to inform the FDA of new clinical investigations or scientific 
studies concerning the device which the applicant knows of 
or reasonably should know of, 21 CFR § 814.84(b)(2), and to 
report incidents in which the device may have caused or con­
tributed to death or serious injury, or malfunctioned in a 
manner that would likely cause or contribute to death or se­
rious injury if it recurred, § 803.50(a). The FDA has the 
power to withdraw premarket approval based on newly re­
ported data or existing information and must withdraw ap­
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proval if it determines that a device is unsafe or ineffective 
under the conditions in its labeling. § 360e(e)(1); see also 
§ 360h(e) (recall authority). 

B 

Except as otherwise indicated, the facts set forth in this 
section appear in the opinion of the Court of Appeals. The 
device at issue is an Evergreen Balloon Catheter marketed 
by defendant-respondent Medtronic, Inc. It is a Class III 
device that received premarket approval from the FDA in 
1994; changes to its label received supplemental approvals in 
1995 and 1996. 

Charles Riegel underwent coronary angioplasty in 1996, 
shortly after suffering a myocardial infarction. App. to Pet. 
for Cert. 56a. His right coronary artery was diffusely dis­
eased and heavily calcified. Riegel’s doctor inserted the Ev­
ergreen Balloon Catheter into his patient’s coronary artery 
in an attempt to dilate the artery, although the device’s label­
ing stated that use was contraindicated for patients with dif­
fuse or calcified stenoses. The label also warned that the 
catheter should not be inflated beyond its rated burst pres­
sure of eight atmospheres. Riegel’s doctor inflated the cath­
eter five times, to a pressure of 10 atmospheres; on its fifth 
inflation, the catheter ruptured. Complaint 3. Riegel de­
veloped a heart block, was placed on life support, and under­
went emergency coronary bypass surgery. 

Riegel and his wife Donna brought this lawsuit in April 
1999, in the United States District Court for the Northern 
District of New York. Their complaint alleged that Med­
tronic’s catheter was designed, labeled, and manufactured in 
a manner that violated New York common law, and that 
these defects caused Riegel to suffer severe and permanent 
injuries. The complaint raised a number of common-law 
claims. The District Court held that the MDA pre-empted 
Riegel’s claims of strict liability; breach of implied warranty; 
and negligence in the design, testing, inspection, distribu­
tion, labeling, marketing, and sale of the catheter. App. to 
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Pet. for Cert. 68a; Complaint 3–4. It also held that the 
MDA pre-empted a negligent manufacturing claim insofar as 
it was not premised on the theory that Medtronic violated 
federal law. App. to Pet. for Cert. 71a. Finally, the court 
concluded that the MDA pre-empted Donna Riegel’s claim 
for loss of consortium to the extent it was derivative of the 
pre-empted claims. Id., at 68a; see also id., at 75a.2 

The United States Court of Appeals for the Second Circuit 
affirmed these dismissals. 451 F. 3d 104 (2006). The court 
concluded that Medtronic was “clearly subject to the federal, 
device-specific requirement of adhering to the standards con­
tained in its individual, federally approved” premarket ap­
proval application. Id., at 118. The Riegels’ claims were 
pre-empted because they “would, if successful, impose state 
requirements that differed from, or added to,” the device­
specific federal requirements. Id., at 121. We granted cer­
tiorari.3 551 U. S. 1144 (2007). 

II 

Since the MDA expressly pre-empts only state require­
ments “different from, or in addition to, any requirement 
applicable . . . to the  device” under federal law, § 360k(a)(1), 
we must determine whether the Federal Government has 
established requirements applicable to Medtronic’s cathe­
ter. If so, we must then determine whether the Riegels’ 

2 The District Court later granted summary judgment to Medtronic on 
those claims of Riegel it had found not pre-empted, viz., that Medtronic 
breached an express warranty and was negligent in manufacturing 
because it did not comply with federal standards. App. to Pet. for Cert. 
90a. It consequently granted summary judgment as well on Donna Rie­
gel’s derivative consortium claim. Ibid. The Court of Appeals affirmed 
these determinations, and they are not before us. 

3 Charles Riegel having died, Donna Riegel is now petitioner on her own 
behalf and as administrator of her husband’s estate. Post, p. 804. For 
simplicity’s sake, the terminology of our opinion draws no distinction be­
tween Charles Riegel and the Estate of Charles Riegel and refers to the 
claims as belonging to the Riegels. 
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common-law claims are based upon New York requirements 
with respect to the device that are “different from, or in ad­
dition to,” the federal ones, and that relate to safety and 
effectiveness. § 360k(a). 

We turn to the first question. In Lohr, a majority of this 
Court interpreted the MDA’s pre-emption provision in a 
manner “substantially informed” by the FDA regulation set 
forth at 21 CFR § 808.1(d). 518 U. S., at 495; see also id., at 
500–501. That regulation says that state requirements are 
pre-empted “only when the Food and Drug Administra­
tion has established specific counterpart regulations or there 
are other specific requirements applicable to a particular 
device . . . .”  21 CFR  §  808.1(d). Informed by the regula­
tion, we concluded that federal manufacturing and labeling 
requirements applicable across the board to almost all medi­
cal devices did not pre-empt the common-law claims of neg­
ligence and strict liability at issue in Lohr. The federal 
requirements, we said, were not requirements specific to 
the device in question—they reflected “entirely generic con­
cerns about device regulation generally.” 518 U. S., at 501. 
While we disclaimed a conclusion that general federal re­
quirements could never pre-empt, or general state duties 
never be pre-empted, we held that no pre-emption occurred 
in the case at hand based on a careful comparison between 
the state and federal duties at issue. Id., at 500–501. 

Even though substantial-equivalence review under § 510(k) 
is device specific, Lohr also rejected the manufacturer’s con­
tention that § 510(k) approval imposed device-specific “re­
quirements.” We regarded the fact that products entering 
the market through § 510(k) may be marketed only so long as 
they remain substantial equivalents of the relevant pre-1976 
devices as a qualification for an exemption rather than a re­
quirement. Id., at 493–494; see also id., at 513 (O’Connor, 
J., concurring in part and dissenting in part). 

Premarket approval, in contrast, imposes “requirements” 
under the MDA as we interpreted it in Lohr. Unlike gen­
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eral labeling duties, premarket approval is specific to individ­
ual devices. And it is in no sense an exemption from federal 
safety review—it is federal safety review. Thus, the attri­
butes that Lohr found lacking in § 510(k) review are pres­
ent here. While § 510(k) is “ ‘focused on equivalence, not 
safety,’ ” id., at 493 (opinion of the Court), premarket ap­
proval is focused on safety, not equivalence. While devices 
that enter the market through § 510(k) have “never been for­
mally reviewed under the MDA for safety or efficacy,” ibid., 
the FDA may grant premarket approval only after it deter­
mines that a device offers a reasonable assurance of safety 
and effectiveness, § 360e(d). And while the FDA does not 
“ ‘require’ ” that a device allowed to enter the market as a 
substantial equivalent “take any particular form for any par­
ticular reason,” 518 U. S., at 493, the FDA requires a device 
that has received premarket approval to be made with al­
most no deviations from the specifications in its approval ap­
plication, for the reason that the FDA has determined that 
the approved form provides a reasonable assurance of safety 
and effectiveness. 

III 

We turn, then, to the second question: whether the Rie­
gels’ common-law claims rely upon “any requirement” of 
New York law applicable to the catheter that is “different 
from, or in addition to,” federal requirements and that “re­
lates to the safety or effectiveness of the device or to any 
other matter included in a requirement applicable to the de­
vice.” § 360k(a). Safety and effectiveness are the very sub­
jects of the Riegels’ common-law claims, so the critical issue 
is whether New York’s tort duties constitute “requirements” 
under the MDA. 

A 

In Lohr, five Justices concluded that common-law causes 
of action for negligence and strict liability do impose “re­
quirement[s]” and would be pre-empted by federal require­



552US2 Unit: $U17 [01-09-12 20:13:14] PAGES PGT: OPIN

324 RIEGEL v. MEDTRONIC, INC. 

Opinion of the Court 

ments specific to a medical device. See 518 U. S., at 512 
(opinion of O’Connor, J., joined by Rehnquist, C. J., and 
Scalia and Thomas, JJ.); id., at 503–505 (Breyer, J., con­
curring in part and concurring in judgment). We adhere to 
that view. In interpreting two other statutes we have like­
wise held that a provision pre-empting state “requirements” 
pre-empted common-law duties. Bates v. Dow Agrosciences 
LLC, 544 U. S. 431 (2005), found common-law actions to be 
pre-empted by a provision of the Federal Insecticide, Fungi­
cide, and Rodenticide Act that said certain States “ ‘shall not 
impose or continue in effect any requirements for labeling 
or packaging in addition to or different from those required 
under this subchapter.’ ” Id., at 443 (discussing 7 U. S. C. 
§ 136v(b); emphasis added). Cipollone v. Liggett Group, 
Inc., 505 U. S. 504 (1992), held common-law actions pre­
empted by a provision of the Public Health Cigarette Smok­
ing Act of 1969, 15 U. S. C. § 1334(b), which said that “[n]o 
requirement or prohibition based on smoking and health 
shall be imposed under State law with respect to the adver­
tising or promotion of any cigarettes” whose packages were 
labeled in accordance with federal law. See 505 U. S., at 523 
(plurality opinion); id., at 548–549 (Scalia, J., concurring in 
judgment in part and dissenting in part). 

Congress is entitled to know what meaning this Court will 
assign to terms regularly used in its enactments. Absent 
other indication, reference to a State’s “requirements” in­
cludes its common-law duties. As the plurality opinion said 
in Cipollone, common-law liability is “premised on the exist­
ence of a legal duty,” and a tort judgment therefore estab­
lishes that the defendant has violated a state-law obligation. 
Id., at 522. And while the common-law remedy is limited 
to damages, a liability award “ ‘can be, indeed is designed to 
be, a potent method of governing conduct and controlling 
policy.’ ” Id., at 521. 

In the present case, there is nothing to contradict this 
normal meaning. To the contrary, in the context of this leg­
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islation excluding common-law duties from the scope of pre­
emption would make little sense. State tort law that re­
quires a manufacturer’s catheters to be safer, but hence less 
effective, than the model the FDA has approved disrupts the 
federal scheme no less than state regulatory law to the same 
effect. Indeed, one would think that tort law, applied by 
juries under a negligence or strict-liability standard, is less 
deserving of preservation. A state statute, or a regulation 
adopted by a state agency, could at least be expected to apply 
cost-benefit analysis similar to that applied by the experts at 
the FDA: How many more lives will be saved by a device 
which, along with its greater effectiveness, brings a greater 
risk of harm? A jury, on the other hand, sees only the cost 
of a more dangerous design, and is not concerned with its 
benefits; the patients who reaped those benefits are not rep­
resented in court. As Justice Breyer explained in Lohr, 
it is implausible that the MDA was meant to “grant greater 
power (to set state standards ‘different from, or in addition 
to,’ federal standards) to a single state jury than to state 
officials acting through state administrative or legislative 
lawmaking processes.” 518 U. S., at 504. That perverse 
distinction is not required or even suggested by the broad 
language Congress chose in the MDA,4 and we will not turn 
somersaults to create it. 

4 The Riegels point to § 360k(b), which authorizes the FDA to exempt 
state “requirements” from pre-emption under circumstances that would 
rarely be met for common-law duties. But a law that permits an agency 
to exempt certain “requirements” from pre-emption does not suggest that 
no other “requirements” exist. The Riegels also invoke § 360h(d), which 
provides that compliance with certain FDA orders “shall not relieve any 
person from liability under Federal or State law.” This indicates that 
some state-law claims are not pre-empted, as we held in Lohr. But it 
could not possibly mean that all state-law claims are not pre-empted, since 
that would deprive the MDA pre-emption clause of all content. And it 
provides no guidance as to which state-law claims are pre-empted and 
which are not. 
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B 

The dissent would narrow the pre-emptive scope of the 
term “requirement” on the grounds that it is “difficult to be­
lieve that Congress would, without comment, remove all 
means of judicial recourse” for consumers injured by FDA­
approved devices. Post, at 337 (opinion of Ginsburg, J.) (in­
ternal quotation marks omitted). But, as we have ex­
plained, this is exactly what a pre-emption clause for medical 
devices does by its terms. The operation of a law enacted 
by Congress need not be seconded by a committee report on 
pain of judicial nullification. See, e. g., Connecticut Nat. 
Bank v. Germain, 503 U. S. 249, 253–254 (1992). It is not 
our job to speculate upon congressional motives. If we were 
to do so, however, the only indication available—the text of 
the statute—suggests that the solicitude for those injured by 
FDA-approved devices, which the dissent finds controlling, 
was overcome in Congress’s estimation by solicitude for 
those who would suffer without new medical devices if juries 
were allowed to apply the tort law of 50 States to all 
innovations.5 

In the case before us, the FDA has supported the position 
taken by our opinion with regard to the meaning of the stat­
ute. We have found it unnecessary to rely upon that agency 
view because we think the statute itself speaks clearly to 
the point at issue. If, however, we had found the statute 
ambiguous and had accorded the agency’s current position 
deference, the dissent is correct, see post, at 338, n. 8, that— 
inasmuch as mere Skidmore deference would seemingly be 
at issue—the degree of deference might be reduced by the 
fact that the agency’s earlier position was different. See 
Skidmore v. Swift & Co., 323 U. S. 134 (1944); United States 

5 Contrary to Justice Stevens’ contention, post, at 331 (opinion concur­
ring in part and concurring in judgment), we do not “advanc[e]” this argu­
ment. We merely suggest that if one were to speculate upon congres­
sional purposes, the best evidence for that would be found in the statute. 
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v. Mead Corp., 533 U. S. 218 (2001); Good Samaritan Hospi­
tal v. Shalala, 508 U. S. 402, 417 (1993). But of course the 
agency’s earlier position (which the dissent describes at some 
length, post, at 337–338, and finds preferable) is even more 
compromised, indeed deprived of all claim to deference, by 
the fact that it is no longer the agency’s position. 

The dissent also describes at great length the experience 
under the FDCA with respect to drugs and food and color 
additives. Post, at 339–342. Two points render the conclu­
sion the dissent seeks to draw from that experience—that 
the pre-emption clause permits tort suits—unreliable. (1) It 
has not been established (as the dissent assumes) that no tort 
lawsuits are pre-empted by drug or additive approval under 
the FDCA. (2) If, as the dissent believes, the pre-emption 
clause permits tort lawsuits for medical devices just as they 
are (by hypothesis) permitted for drugs and additives; and 
if, as the dissent believes, Congress wanted the two regimes 
to be alike; Congress could have applied the pre-emption 
clause to the entire FDCA. It did not do so, but instead 
wrote a pre-emption clause that applies only to medical 
devices. 

C 

The Riegels contend that the duties underlying negligence, 
strict-liability, and implied-warranty claims are not pre­
empted even if they impose “ ‘requirements,’ ” because gen­
eral common-law duties are not requirements maintained 
“ ‘with respect to devices.’ ” Brief for Petitioner 34–36. 
Again, a majority of this Court suggested otherwise in Lohr. 
See 518 U. S., at 504–505 (opinion of Breyer, J.); id., at 514 
(opinion of O’Connor, J., joined by Rehnquist, C. J., and 
Scalia and Thomas, JJ.).6 And with good reason. The 

6 The opinions joined by these five Justices dispose of the Riegels’ asser­
tion that Lohr held common-law duties were too general to qualify as 
duties “with respect to a device.” The majority opinion in Lohr also disa­
vowed this conclusion, for it stated that the Court did “not believe that 
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language of the statute does not bear the Riegels’ reading. 
The MDA provides that no State “may establish or continue 
in effect with respect to a device . . . any requirement” 
relating to safety or effectiveness that is different from, or 
in addition to, federal requirements. § 360k(a) (emphasis 
added). The Riegels’ suit depends upon New York’s “contin­
u[ing] in effect” general tort duties “with respect to” Med­
tronic’s catheter. Nothing in the statutory text suggests 
that the pre-empted state requirement must apply only to 
the relevant device, or only to medical devices and not to all 
products and all actions in general. 

The Riegels’ argument to the contrary rests on the text of 
an FDA regulation which states that the MDA’s pre-emption 
clause does not extend to certain duties, including “[s]tate or 
local requirements of general applicability where the pur­
pose of the requirement relates either to other products in 
addition to devices (e. g., requirements such as general elec­
trical codes, and the Uniform Commercial Code (warranty of 
fitness)), or to unfair trade practices in which the require­
ments are not limited to devices.” 21 CFR § 808.1(d)(1). 
Even assuming that this regulation could play a role in de­
fining the MDA’s pre-emptive scope, it does not provide un­
ambiguous support for the Riegels’ position. The agency’s 
reading of its own rule is entitled to substantial deference, 
see Auer v. Robbins, 519 U. S. 452, 461 (1997), and the FDA’s 
view put forward in this case is that the regulation does not 
refer to general tort duties of care, such as those underlying 
the claims in this case that a device was designed, labeled, 
or manufactured in an unsafe or ineffective manner, Brief 
for United States as Amicus Curiae 27–28. That is so, ac­
cording to the FDA, because the regulation excludes from 
pre-emption requirements that relate only incidentally to 
medical devices, but not other requirements. General tort 

[the MDA’s] statutory and regulatory language necessarily precludes . . .  
‘general’ state requirements from ever being pre-empted . . . .” 518 U. S., 
at 500. 
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duties of care, unlike fire codes or restrictions on trade prac­
tices, “directly regulate” the device itself, including its de­
sign. Id., at 28. We find the agency’s explanation less than 
compelling, since the same could be said of general require­
ments imposed by electrical codes, the Uniform Commercial 
Code, or unfair-trade-practice law, which the regulation spe­
cifically excludes from pre-emption. 

Other portions of 21 CFR § 808.1, however, support the 
agency’s view that § 808.1(d)(1) has no application to this 
case (though still failing to explain why electrical codes, the 
Uniform Commercial Code, or unfair-trade-practice require­
ments are different). Section 808.1(b) states that the MDA 
sets forth a “general rule” pre-empting state duties “having 
the force and effect of law (whether established by statute, 
ordinance, regulation, or court decision) . . . .” (Emphasis 
added.) This sentence is far more comprehensible under the 
FDA’s view that § 808.1(d)(1) has no application here than 
under the Riegels’ view. We are aware of no duties estab­
lished by court decision other than common-law duties, and 
we are aware of no common-law duties that relate solely to 
medical devices. 

The Riegels’ reading is also in tension with the regula­
tion’s statement that adulteration and misbranding claims 
are pre-empted when they “ha[ve] the effect of establishing a 
substantive requirement for a specific device, e. g., a specific 
labeling requirement” that is “different from, or in addition 
to,” a federal requirement. § 808.1(d)(6)(ii). Surely this 
means that the MDA would pre-empt a jury determination 
that the FDA-approved labeling for a pacemaker violated 
a state common-law requirement for additional warnings. 
The Riegels’ reading of § 808.1(d)(1), however, would allow a 
claim for tortious mislabeling to escape pre-emption so long 
as such a claim could also be brought against objects other 
than medical devices. 

All in all, we think that § 808.1(d)(1) can add nothing to our 
analysis but confusion. Neither accepting nor rejecting the 
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proposition that this regulation can properly be consulted to 
determine the statute’s meaning; and neither accepting nor 
rejecting the FDA’s distinction between general require­
ments that directly regulate and those that regulate only 
incidentally; the regulation fails to alter our interpretation 
of the text insofar as the outcome of this case is concerned. 

IV 

State requirements are pre-empted under the MDA only 
to the extent that they are “different from, or in addition 
to” the requirements imposed by federal law. § 360k(a)(1). 
Thus, § 360k does not prevent a State from providing a dam­
ages remedy for claims premised on a violation of FDA regu­
lations; the state duties in such a case “parallel,” rather than 
add to, federal requirements. Lohr, 518 U. S., at 495; see 
also id., at 513 (O’Connor, J., concurring in part and dissent­
ing in part). The District Court in this case recognized that 
parallel claims would not be pre-empted, see App. to Pet. for 
Cert. 70a–71a, but it interpreted the claims here to assert 
that Medtronic’s device violated state tort law notwithstand­
ing compliance with the relevant federal requirements, see 
id., at 68a. Although the Riegels now argue that their law­
suit raises parallel claims, they made no such contention in 
their briefs before the Second Circuit, nor did they raise this 
argument in their petition for certiorari. We decline to ad­
dress that argument in the first instance here. 

* * * 

For the foregoing reasons, the judgment of the Court of 
Appeals is 

Affirmed. 

Justice Stevens, concurring in part and concurring in 
the judgment. 

The significance of the pre-emption provision in the Medi­
cal Device Amendments of 1976 (MDA), 21 U. S. C. § 360k, 
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was not fully appreciated until many years after it was 
enacted. It is an example of a statute whose text and gen­
eral objective cover territory not actually envisioned by its 
authors. In such cases we have frequently concluded that 
“it is ultimately the provisions of our laws rather than 
the principal concerns of our legislators by which we are 
governed.” Oncale v. Sundowner Offshore Services, Inc., 
523 U. S. 75, 79–80 (1998). Accordingly, while I agree with 
Justice Ginsburg ’s description of the actual history and 
principal purpose of the pre-emption provision at issue in 
this case, post, at 335–342 (dissenting opinion), I am per­
suaded that its text does pre-empt state-law requirements 
that differ. I therefore write separately to add these 
few words about the MDA’s history and the meaning of 
“requirements.” 

There is nothing in the preenactment history of the MDA 
suggesting that Congress thought state tort remedies had 
impeded the development of medical devices. Nor is there 
any evidence at all to suggest that Congress decided that 
the cost of injuries from Food and Drug Administration­
approved medical devices was outweighed “by solicitude for 
those who would suffer without new medical devices if juries 
were allowed to apply the tort law of 50 States to all innova­
tions.” Ante, at 326 (opinion of the Court). That is a policy 
argument advanced by the Court, not by Congress. As Jus­

tice Ginsburg persuasively explains, the overriding pur­
pose of the legislation was to provide additional protection 
to consumers, not to withdraw existing protections. It was 
the then-recent development of state premarket regulatory 
regimes that explained the need for a provision pre-empting 
conflicting administrative rules. See Medtronic, Inc. v. 
Lohr, 518 U. S. 470, 489 (1996) (plurality opinion) (“[W]hen 
Congress enacted § 360k, it was primarily concerned with the 
problem of specific, conflicting state statutes and regulations 
rather than the general duties enforced by common-law 
actions”). 
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But the language of the provision reaches beyond such 
regulatory regimes to encompass other types of “require­
ments.” Because common-law rules administered by 
judges, like statutes and regulations, create and define legal 
obligations, some of them unquestionably qualify as “require­
ments.” 1 See Cipollone v. Liggett Group, Inc., 505 U. S. 
504, 522 (1992) (plurality opinion) (“[C]ommon-law damages 
actions of the sort raised by petitioner are premised on the 
existence of a legal duty, and it is difficult to say that such 
actions do not impose ‘requirements or prohibitions.’ . . . [I]t 
is the essence of the common law to enforce duties that are 
either affirmative requirements or negative prohibitions”). 
And although not all common-law rules qualify as “require­
ments,” 2 the Court correctly points out that five Justices in 
Lohr concluded that the common-law causes of action for 
negligence and strict liability at issue in that case imposed 
“requirements” that were pre-empted by federal require­

1 The verdicts of juries who obey those rules, however, are not “require­
ments” of that kind. Juries apply rules, but do not make them. And 
while a jury’s finding of liability may induce a defendant to alter its device 
or its label, this does not render the finding a “requirement” within the 
meaning of the MDA. “A requirement is a rule of law that must be 
obeyed; an event, such as a jury verdict, that merely motivates an optional 
decision is not a requirement.” Bates v. Dow Agrosciences LLC, 544 U. S. 
431, 445 (2005). It is for that reason that the MDA does not grant 
“ ‘a single state jury’ ” any power whatsoever to set any standard that 
either conforms with or differs from a relevant federal standard. I do not 
agree with the colorful but inaccurate quotation in the Court’s opinion, 
ante, at 325. 

2 See Cipollone, 505 U. S., at 523 (plurality opinion) (explaining that the 
fact that “the pre-emptive scope of § 5(b) cannot be limited to positive 
enactments does not mean that that section pre-empts all common-law 
claims” and proceeding to analyze “each of petitioner’s common-law claims 
to determine whether it is in fact pre-empted”); Bates, 544 U. S., at 443– 
444 (noting that a finding that “[7 U. S. C.] § 136v(b) may pre-empt judge­
made rules, as well as statutes and regulations, says nothing about the 
scope of that pre-emption,” and proceeding to determine whether the par­
ticular common-law rules at issue in that case satisfied the conditions of 
pre-emption). 
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ments specific to a medical device. Moreover, I agree with 
the Court’s cogent explanation of why the Riegels’ claims are 
predicated on New York common-law duties that constitute 
requirements with respect to the device at issue that differ 
from federal requirements relating to safety and effective­
ness. I therefore join the Court’s judgment and all of its 
opinion except for Parts III–A and III–B. 

Justice Ginsburg, dissenting. 
The Medical Device Amendments of 1976 (MDA or Act), 

90 Stat. 539, as construed by the Court, cut deeply into a 
domain historically occupied by state law. The MDA’s pre­
emption clause, 21 U. S. C. § 360k(a), the Court holds, spares 
medical device manufacturers from personal injury claims 
alleging flaws in a design or label once the application for 
the design or label has gained premarket approval from the 
Food and Drug Administration (FDA); a state damages rem­
edy, the Court instructs, persists only for claims “premised 
on a violation of FDA regulations.” Ante, at 330.1 I dis­
sent from today’s constriction of state authority. Congress, 
in my view, did not intend § 360k(a) to effect a radical curtail­
ment of state common-law suits seeking compensation for 
injuries caused by defectively designed or labeled medical 
devices. 

Congress’ reason for enacting § 360k(a) is evident. Until 
1976, the Federal Government did not engage in premarket 
regulation of medical devices. Some States acted to fill the 
void by adopting their own regulatory systems for medical 
devices. Section 360k(a) responded to that state regulation, 
and particularly to California’s system of premarket ap­
proval for medical devices, by preempting State initiatives 
absent FDA permission. See § 360k(b). 

1 The Court’s holding does not reach an important issue outside the 
bounds of this case: the preemptive effect of § 360k(a) where evidence of a 
medical device’s defect comes to light only after the device receives pre­
market approval. 
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I 

The “purpose of Congress is the ultimate touchstone of 
pre-emption analysis.” Cipollone v. Liggett Group, Inc., 
505 U. S. 504, 516 (1992) (internal quotation marks omitted). 
Courts have “long presumed that Congress does not cava­
lierly pre-empt state-law causes of action.” Medtronic, Inc. 
v. Lohr, 518 U. S. 470, 485 (1996).2 Preemption analysis 
starts with the assumption that “the historic police powers 
of the States [a]re not to be superseded . . . unless that was 
the clear and manifest purpose of Congress.” Rice v. Santa 
Fe Elevator Corp., 331 U. S. 218, 230 (1947). “This assump­
tion provides assurance that ‘the federal-state balance’ will 
not be disturbed unintentionally by Congress or unnecessar­
ily by the courts.” Jones v. Rath Packing Co., 430 U. S. 519, 
525 (1977) (citation omitted). 

The presumption against preemption is heightened “where 
federal law is said to bar state action in fields of traditional 
state regulation.” New York State Conference of Blue 
Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U. S. 
645, 655 (1995). Given the traditional “primacy of state reg­
ulation of matters of health and safety,” Lohr, 518 U. S., at 
485, courts assume “that state and local regulation related 
to [those] matters . . . can normally coexist with federal regu­
lations,” Hillsborough County v. Automated Medical Labo­
ratories, Inc., 471 U. S. 707, 718 (1985). 

Federal laws containing a preemption clause do not auto­
matically escape the presumption against preemption. See 
Bates v. Dow Agrosciences LLC, 544 U. S. 431, 449 (2005); 
Lohr, 518 U. S., at 485. A preemption clause tells us 
that Congress intended to supersede or modify state law to 
some extent. In the absence of legislative precision, how­
ever, courts may face the task of determining the substance 

2 In part, Lohr spoke for the Court, and in part, for a plurality. Unless 
otherwise indicated, citations in this opinion refer to portions of Lohr con­
veying the opinion of the Court. 
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and scope of Congress’ displacement of state law. Where 
the text of a preemption clause is open to more than one 
plausible reading, courts ordinarily “accept the reading that 
disfavors pre-emption.” Bates, 544 U. S., at 449. 

II 

The MDA’s preemption clause states: 

“[N]o State or political subdivision of a State may estab­
lish or continue in effect with respect to a device in­
tended for human use any requirement— 

“(1) which is different from, or in addition to, any re­
quirement applicable under this chapter to the device, 
and 

“(2) which relates to the safety or effectiveness of the 
device or to any other matter included in a require­
ment applicable to the device under this chapter.” 21 
U. S. C. § 360k(a). 

“Absent other indication,” the Court states, “reference to 
a State’s ‘requirements’ includes its common-law duties.” 
Ante, at 324. Regarding the MDA, however, “other indica­
tion” is not “[a]bsent.” Contextual examination of the Act 
convinces me that § 360k(a)’s inclusion of the term “require­
ment” should not prompt a sweeping preemption of mine-run 
claims for relief under state tort law.3 

A 

Congress enacted the MDA “to provide for the safety and 
effectiveness of medical devices intended for human use.” 

3 The very next provision, § 360k(b), allows States and their political sub­
divisions to apply for exemption from the requirements for medical devices 
set by the FDA when their own requirements are “more stringent” than 
federal standards or are necessitated by “compelling local conditions.” 
This prescription indicates solicitude for state concerns, as embodied in 
legislation or regulation. But no more than § 360k(a) itself does § 360k(b) 
show that Congress homed in on state common-law suits and meant to 
deny injured parties recourse to them. 
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90 Stat. 539 (preamble).4 A series of high-profile medical 
device failures that caused extensive injuries and loss of 
life propelled adoption of the MDA.5 Conspicuous among 
these failures was the Dalkon Shield intrauterine device, 
used by approximately 2.2 million women in the United 
States between 1970 and 1974. See In re Northern Dist. of 
Cal., Dalkon Shield IUD Prods. Liability Litigation, 693 
F. 2d 847, 848 (CA9 1982); ante, at 315. Aggressively pro­
moted as a safe and effective form of birth control, the Dal­
kon Shield had been linked to 16 deaths and 25 miscarriages 
by the middle of 1975. H. R. Rep. No. 94–853, p. 8 (1976). 
By early 1976, “more than 500 lawsuits seeking compensa­
tory and punitive damages totalling more than $400 million” 
had been filed. Ibid.6 Given the publicity attending the 
Dalkon Shield litigation and Congress’ awareness of the suits 
at the time the MDA was under consideration, I find infor­

4 Introducing the bill in the Senate, its sponsor explained: “The legisla­
tion is written so that the benefit of the doubt is always given to the 
consumer. After all it is the consumer who pays with his health and his 
life for medical device malfunctions.” 121 Cong. Rec. 10688 (1975) (re­
marks of Sen. Kennedy). 

5 See, e. g., H. R. Rep. No. 94–853, p. 8 (1976) (“Significant defects in 
cardiac pacemakers have necessitated 34 voluntary recalls of pacemakers, 
involving 23,000 units, since 1972.”); S. Rep. No. 94–33, p. 6 (1975) (“Some 
10,000 injuries were recorded, of which 731 resulted in death. For exam­
ple, 512 deaths and 300 injuries were attributed to heart valves; 89 deaths 
and 186 injuries to heart pacemakers; 10 deaths and 8,000 injuries to intra­
uterine devices.”); 122 Cong. Rec. 5859 (1976) (remarks of Rep. Waxman) 
(“A 10-year FDA death-certificate search found over 850 deaths tied di­
rectly to medical devices.”); 121 id., at 10689–10690 (remarks of Sen. Nel­
son). See also Medtronic, Inc. v. Lohr, 518 U. S. 470, 476 (1996). 

6 The Dalkon Shield was ultimately linked to “thousands of serious inju­
ries to otherwise healthy women.” Vladeck, Preemption and Regulatory 
Failure, 33 Pepperdine L. Rev. 95, 103 (2005). By October 1984, the manu­
facturer had settled or litigated approximately 7,700 Dalkon Shield cases. 
R. Sobol, Bending the Law: The Story of the Dalkon Shield Bankruptcy 
23 (1991). 



552US2 Unit: $U17 [01-09-12 20:13:14] PAGES PGT: OPIN

337 Cite as: 552 U. S. 312 (2008) 

Ginsburg, J., dissenting 

mative the absence of any sign of a legislative design to pre­
empt state common-law tort actions.7 

The Court recognizes that “§ 360k does not prevent a State 
from providing a damages remedy for claims premised on a 
violation of FDA regulations.” Ante, at 330. That remedy, 
although important, does not help consumers injured by de­
vices that receive FDA approval but nevertheless prove un­
safe. The MDA’s failure to create any federal compensatory 
remedy for such consumers further suggests that Congress 
did not intend broadly to preempt state common-law suits 
grounded on allegations independent of FDA requirements. 
It is “difficult to believe that Congress would, without com­
ment, remove all means of judicial recourse” for large num­
bers of consumers injured by defective medical devices. 
Silkwood v. Kerr-McGee Corp., 464 U. S. 238, 251 (1984). 

The former chief counsel to the FDA explained: 

“FDA’s view is that FDA product approval and state 
tort liability usually operate independently, each provid­
ing a significant, yet distinct, layer of consumer protec­
tion. FDA regulation of a device cannot anticipate and 
protect against all safety risks to individual consumers. 
Even the most thorough regulation of a product such as 
a critical medical device may fail to identify potential 
problems presented by the product. Regulation cannot 

7 “[N]othing in the hearings, the Committee Reports, or the debates,” 
the Lohr plurality noted, “suggest[ed] that any proponent of the legislation 
intended a sweeping pre-emption of traditional common-law remedies 
against manufacturers and distributors of defective devices. If Congress 
intended such a result, its failure even to hint at it is spectacularly odd, 
particularly since Members of both Houses were acutely aware of ongoing 
product liability litigation.” 518 U. S., at 491. See also Adler & Mann, 
Preemption and Medical Devices: The Courts Run Amok, 59 Mo. L. Rev. 
895, 925 (1994) (“To the extent that Congress mentioned common law tort 
claims, it was not to criticize them or to suggest that they needed to 
be barred once a federal regulation was in place. Rather, it was to note 
how they demonstrated that additional protections for consumers were 
needed.”). 
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protect against all possible injuries that might result 
from use of a device over time. Preemption of all such 
claims would result in the loss of a significant layer of 
consumer protection . . . .”  Porter, The  Lohr Decision: 
FDA Perspective and Position, 52 Food & Drug L. J. 7, 
11 (1997). 

Cf. Brief for United States as Amicus Curiae on Pet. for 
Cert. in Smiths Industries Medical Systems, Inc. v. Ker­
nats, O. T. 1997, No. 96–1405, pp. 17–18; Dept. of Health and 
Human Services, Public Health Service, Advisory Opinion, 
Docket No. 83A–0140/AP, Letter from J. Hile, Associate 
Comm’r for Regulatory Affairs, to National Women’s Health 
Network (Mar. 8, 1984).8 The Court’s construction of 
§ 360k(a) has the “perverse effect” of granting broad immu­
nity “to an entire industry that, in the judgment of Congress, 
needed more stringent regulation,” Lohr, 518 U. S., at 487 
(plurality opinion), not exemption from liability in tort 
litigation. 

The MDA does grant the FDA authority to order certain 
remedial action if, inter alia, it concludes that a device “pre­

8 The FDA recently announced a new position in an amicus brief. See 
Brief for United States as Amicus Curiae 16–24. An amicus brief inter­
preting a statute is entitled, at most, to deference under Skidmore v. 
Swift & Co., 323 U. S. 134 (1944). See United States v. Mead Corp., 533 
U. S. 218, 229–233 (2001). The weight accorded to an agency position 
under Skidmore “depend[s] upon the thoroughness evident in its consider­
ation, the validity of its reasoning, its consistency with earlier and later 
pronouncements, and all those factors which give it power to persuade, if 
lacking power to control.” 323 U. S., at 140. See also Mead, 533 U. S., at 
228 (courts consider, inter alia, the “consistency” and “persuasiveness” of 
an agency’s position); Good Samaritan Hospital v. Shalala, 508 U. S. 402, 
417 (1993) (“[T]he consistency of an agency’s position is a factor in assess­
ing the weight that position is due.”). Because the FDA’s long-held view 
on the limited preemptive effect of § 360k(a) better comports with the pre­
sumption against preemption of state health and safety protections, as 
well as the purpose and history of the MDA, the FDA’s new position is 
entitled to little weight. 
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sents an unreasonable risk of substantial harm to the public 
health” and that notice of the defect “would not by itself 
be sufficient to eliminate the unreasonable risk.” 21 U. S. C. 
§ 360h(b)(1)(A). Thus the FDA may order the manufacturer 
to repair the device, replace it, refund the purchase price, 
cease distribution, or recall the device. § 360h(b)(2), (e). 
The prospect of ameliorative action by the FDA, however, 
lends no support to the conclusion that Congress intended 
largely to preempt state common-law suits. Quite the oppo­
site: Section 360h(d) states that “[c]ompliance with an order 
issued under this section shall not relieve any person from 
liability under Federal or State law.” That provision antici­
pates “[court-awarded] damages for economic loss” from 
which the value of any FDA-ordered remedy would be sub­
tracted. Ibid.9 

B 

Congress enacted the MDA after decades of regulating 
drugs and food and color additives under the Federal Food, 
Drug, and Cosmetic Act (FDCA), 52 Stat. 1040, as amended, 
21 U. S. C. § 301 et seq. The FDCA contains no preemption 
clause, and thus the Court’s interpretation of § 360k(a) has 
no bearing on tort suits involving drugs and additives. But 
§ 360k(a)’s confinement to medical devices hardly renders ir­
relevant to the proper construction of the MDA’s preemption 
provision the long history of federal and state controls over 
drugs and additives in the interest of public health and wel­
fare. Congress’ experience regulating drugs and additives 
informed, and in part provided the model for, its regulation 
of medical devices. I therefore turn to an examination of 
that experience. 

9 The Court regards § 360h(d) as unenlightening because it “could not 
possibly mean that all state-law claims are not pre-empted” and “provides 
no guidance as to which state-law claims are pre-empted and which are 
not.” Ante, at 325, n. 4. Given the presumption against preemption op­
erative even in construing a preemption clause, see supra, at 334–335, the 
perceived lack of “guidance” should cut against Medtronic, not in its favor. 
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Starting in 1938, the FDCA required that new drugs un­
dergo preclearance by the FDA before they could be mar­
keted. See § 505, 52 Stat. 1052. Nothing in the FDCA’s 
text or legislative history suggested that FDA preclearance 
would immunize drug manufacturers from common-law tort 
suits.10 

By the time Congress enacted the MDA in 1976, state 
common-law claims for drug labeling and design defects had 
continued unabated despite nearly four decades of FDA 
regulation.11 Congress’ inclusion of a preemption clause in 
the MDA was not motivated by concern that similar state 
tort actions could be mounted regarding medical devices.12 

10 To the contrary, the bill did not need to create a federal claim for 
damages, witnesses testified, because “[a] common-law right of action ex­
ist[ed].” Hearings on S. 1944 before a Subcommittee of the Senate Com­
mittee on Commerce, 73d Cong., 2d Sess., 400 (1933) (statement of W. A. 
Hines). See also id., at 403 (statement of J. A. Ladds) (“This act should 
not attempt to modify or restate the common law with respect to per­
sonal injuries.”). 

11 Most defendants, it appears, raised no preemption defense to state 
tort suits involving FDA-approved drugs. See, e. g., Salmon v. Parke, 
Davis & Co., 520 F. 2d 1359 (CA4 1975) (North Carolina law); Reyes v. 
Wyeth Labs., 498 F. 2d 1264 (CA5 1974) (Texas law); Hoffman v. Sterling 
Drug, Inc., 485 F. 2d 132 (CA3 1973) (Pennsylvania law); Singer v. Sterling 
Drug, Inc., 461 F. 2d 288 (CA7 1972) (Indiana law); McCue v. Norwich 
Pharmacal Co., 453 F. 2d 1033 (CA1 1972) (New Hampshire law); Basko 
v. Sterling Drug, Inc., 416 F. 2d 417 (CA2 1969) (Connecticut law); Parke­
Davis & Co.  v. Stromsodt, 411 F. 2d 1390 (CA8 1969) (North Dakota law); 
Davis v. Wyeth Labs., Inc., 399 F. 2d 121 (CA9 1968) (Montana law); Rogin­
sky v. Richardson-Merrell, Inc., 378 F. 2d 832 (CA2 1967) (New York law); 
Cunningham v. Charles Pfizer & Co., 532 P. 2d 1377 (Okla. 1974); Stevens 
v. Parke, Davis & Co., 9 Cal. 3d 51, 507 P. 2d 653 (1973); Bine v. Sterling 
Drug, Inc., 422 S. W. 2d 623 (Mo. 1968) (per curiam). In the few cases 
in which courts noted that defendants had interposed a preemption plea, 
the defense was unsuccessful. See, e. g., Herman v. Smith, Kline & 
French Labs., 286 F. Supp. 694 (ED Wis. 1968). See also infra, at 343– 
344, n. 16 (decisions after 1976). 

12 See Leflar & Adler, The Preemption Pentad: Federal Preemption of 
Products Liability Claims After Medtronic, 64 Tenn. L. Rev. 691, 704, n. 71 
(1997) (“Surely a furor would have been aroused by the very suggestion 

http:devices.12
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Rather, Congress included § 360k(a) and (b) to empower the 
FDA to exercise control over state premarket approval sys­
tems installed at a time when there was no preclearance at 
the federal level. See supra, at 335, and n. 3; infra, at 342, 
and n. 14. 

Between 1938 and 1976, Congress enacted a series of pre­
market approval requirements, first for drugs, then for ad­
ditives. Premarket control, as already noted, commenced 
with drugs in 1938. In 1958, Congress required premarket 
approval for food additives. Food Additives Amendment, 
§ 4, 72 Stat. 1785, as amended, 21 U. S. C. § 348. In 1960, 
it required premarket approval for color additives. Color 
Additive Amendments, § 103(b), 74 Stat. 399, as amended, 21 
U. S. C. § 379e. In 1962, it expanded the premarket approval 
process for new drugs to include review for effectiveness. 
Drug Amendments, § 102, 76 Stat. 781, as amended, 21 
U. S. C. §§ 321, 355. And in 1968, it required premarket ap­
proval for new animal drugs. Animal Drug Amendments, 
§ 101(b), 82 Stat. 343, as amended, 21 U. S. C. § 360b. None 
of these Acts contained a preemption clause. 

The measures just listed, like the MDA, were all enacted 
with common-law personal injury litigation over defective 
products a prominent part of the legal landscape.13 At the 

that . . .  medical devices should receive an exemption from products liabil­
ity litigation while new drugs, subject to similar regulatory scrutiny from 
the same agency, should remain under the standard tort law regime.”); 
Porter, The Lohr Decision: FDA Perspective and Position, 52 Food & Drug 
L. J. 7, 11 (1997) (With preemption, the “FDA’s regulation of devices would 
have been accorded an entirely different weight in private tort litigation 
than its counterpart regulation of drugs and biologics. This disparity is 
neither justified nor appropriate, nor does the agency believe it was in­
tended by Congress . . . .”).  

13 The Drug Amendments of 1962 reiterated Congress’ intent not to pre­
empt claims relying on state law: “Nothing in the amendments . . . shall 
be construed as invalidating any provision of State law which would be 
valid in the absence of such amendments unless there is a direct and posi­
tive conflict between such amendments and such provision of State law.” 
§ 202, 76 Stat. 793. 

http:landscape.13
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time of each enactment, no state regulations required pre­
market approval of the drugs or additives in question, so no 
preemption clause was needed as a check against potentially 
conflicting state regulatory regimes. See Brief for Sen. Ed­
ward M. Kennedy et al. as Amici Curiae 10. 

A different situation existed as to medical devices when 
Congress developed and passed the MDA. As the House 
Report observed: 

“In the absence of effective Federal regulation of med­
ical devices, some States have established their own pro­
grams. The most comprehensive State regulation of 
which the Committee is aware is that of California, 
which in 1970 adopted the Sherman Food, Drug, and 
Cosmetic Law. This law requires premarket approval 
of all new medical devices, requires compliance of device 
manufacturers with good manufacturing practices and 
authorizes inspection of establishments which manu­
facture devices. Implementation of the Sherman Law 
has resulted in the requirement that intrauterine de­
vices are subject to premarket clearance in California.” 
H. R. Rep. No. 94–853, p. 45 (emphasis added).14 

In sum, state premarket regulation of medical devices, not 
any design to suppress tort suits, accounts for Congress’ in­
clusion of a preemption clause in the MDA; no such clause 
figures in earlier federal laws regulating drugs and addi­
tives, for States had not installed comparable control re­
gimes in those areas. 

14 Congress featured California’s regulatory system in its discussion of 
§ 360k(a), but it also identified California’s system as a prime candidate for 
an exemption from preemption under § 360k(b). “[R]equirements im­
posed under the California statute,” the House Report noted, “serve as an 
example of requirements that the Secretary should authorize to be contin­
ued (provided any application submitted by a State meets requirements 
pursuant to the reported bill).” H. R. Rep. No. 94–853, p. 46. Thus Con­
gress sought not to terminate all state premarket approval systems, but 
rather to place those systems under the controlling authority of the FDA. 

http:added).14
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C 

Congress’ experience regulating drugs also casts doubt on 
Medtronic’s policy arguments for reading § 360k(a) to pre­
empt state tort claims. Section 360k(a) must preempt state 
common-law suits, Medtronic contends, because Congress 
would not have wanted state juries to second-guess the 
FDA’s finding that a medical device is safe and effective 
when used as directed. Brief for Respondent 42–49. The 
Court is similarly minded. Ante, at 324–325. 

But the process for approving new drugs is at least as 
rigorous as the premarket approval process for medical de­
vices.15 Courts that have considered the question have 
overwhelmingly held that FDA approval of a new drug appli­
cation does not preempt state tort suits.16 Decades of drug 

15 The process for approving a new drug begins with preclinical labora­
tory and animal testing. The sponsor of the new drug then submits an 
investigational new drug application seeking FDA approval to test the 
drug on humans. See 21 U. S. C. § 355(i) (2000 ed. and Supp. V); 21 CFR 
§ 312.1 et seq. (2007). Clinical trials generally proceed in three phases 
involving successively larger groups of patients: 20 to 80 subjects in phase 
I; no more than several hundred subjects in phase II; and several hundred 
to several thousand subjects in phase III. 21 CFR § 312.21. After com­
pleting the clinical trials, the sponsor files a new drug application contain­
ing, inter alia, “full reports of investigations” showing whether the “drug 
is safe for use and . . .  effective”; the drug’s composition; a description of 
the drug’s manufacturing, processing, and packaging; and the proposed 
labeling for the drug. 21 U. S. C. § 355(b)(1) (2000 ed., Supp. V). 

16 See, e. g., Tobin v. Astra Pharmaceutical Prods., Inc., 993 F. 2d 528, 
537–538 (CA6 1993); Hill v. Searle Labs., Div. of Searle Pharmaceuticals, 
Inc., 884 F. 2d 1064, 1068 (CA8 1989); In re Vioxx Prods. Liability Litiga­
tion, 501 F. Supp. 2d 776, 788–789 (ED La. 2007); In re Zyprexa Prods. 
Liability Litigation, 489 F. Supp. 2d 230, 275–278 (EDNY 2007); Weiss v. 
Fujisawa Pharmaceutical Co., 464 F. Supp. 2d 666, 676 (ED Ky. 2006); 
Perry v. Novartis Pharma. Corp., 456 F. Supp. 2d 678, 685–687 (ED Pa. 
2006); McNellis v. Pfizer, Inc., No. Civ. 05–1286 (JBS), 2006 WL 2819046, 
*5 (D. N. J., Sept. 29, 2006); Jackson v. Pfizer, Inc., 432 F. Supp. 2d 964, 
968 (Neb. 2006); Laisure-Radke v. Par Pharmaceutical, Inc., 426 F. Supp. 
2d 1163, 1169 (WD Wash. 2006); Witczak v. Pfizer, Inc., 377 F. Supp. 2d 
726, 732 (Minn. 2005); Zikis v. Pfizer, Inc., No. 04 C 8104, 2005 WL 1126909, 

http:suits.16
http:vices.15
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regulation thus indicate, contrary to Medtronic’s argument, 
that Congress did not regard FDA regulation and state tort 
claims as mutually exclusive. 

III 

Refusing to read § 360k(a) as an automatic bar to state 
common-law tort claims would hardly render the FDA’s pre­
market approval of Medtronic’s medical device application 
irrelevant to the instant suit. First, a “pre-emption provi­
sion, by itself, does not foreclose (through negative implica­
tion) any possibility of implied conflict preemption.” Geier 
v. American Honda Motor Co., 529 U. S. 861, 869 (2000) 
(brackets and internal quotation marks omitted). See also 
Freightliner Corp. v. Myrick, 514 U. S. 280, 288–289 (1995). 
Accordingly, a medical device manufacturer may have a dis­

*3 (ND Ill., May 9, 2005); Cartwright v. Pfizer, Inc., 369 F. Supp. 2d 876, 
885–886 (ED Tex. 2005); Eve v. Sandoz Pharmaceutical Corp., No. IP 
98–1429–C–Y/S, 2002 WL 181972, *1 (SD Ind., Jan. 28, 2002); Caraker v. 
Sandoz Pharmaceuticals Corp., 172 F. Supp. 2d 1018, 1044 (SD Ill. 2001); 
Motus v. Pfizer, Inc., 127 F. Supp. 2d 1085, 1087 (CD Cal. 2000); Kociemba 
v. G. D. Searle & Co., 680 F. Supp. 1293, 1299–1300 (Minn. 1988). But see 
71 Fed. Reg. 3933–3936 (2006) (preamble to labeling regulations discussing 
the FDA’s recently adopted view that federal drug labeling requirements 
preempt conflicting state laws); In re Bextra and Celebrex Marketing 
Sales Practices and Prod. Liability Litigation, No. M: 05–1699 CRB, 2006 
WL 2374742, *10 (ND Cal., Aug. 16, 2006); Colacicco v. Apotex, Inc., 432 
F. Supp. 2d 514, 537–538 (ED Pa. 2006); Needleman v. Pfizer Inc., No. Civ. 
A. 3:03–CV–3074–N, 2004 WL 1773697, *5 (ND Tex., Aug. 6, 2004); Dusek 
v. Pfizer Inc., No. Civ. A. H–02–3559, 2004 WL 2191804, *10 (SD Tex., Feb. 
20, 2004). But cf. 73 Fed. Reg. 2853 (2008) (preamble to proposed rule). 

This Court will soon address the issue in Levine v. Wyeth, 183 Vt. 76, 
944 A. 2d 179 (2006), cert. granted, post, p. 1161. The question presented 
in that case is: “Whether the prescription drug labeling judgments im­
posed on manufacturers by the Food and Drug Administration (‘FDA’) 
pursuant to FDA’s comprehensive safety and efficacy authority under the 
Federal Food, Drug, and Cosmetic Act, 21 U. S. C. § 301 et seq., preempt 
state law product liability claims premised on the theory that different 
labeling judgments were necessary to make drugs reasonably safe for 
use.” Pet. for Cert. in Wyeth v. Levine, O. T. 2007, No. 06–1249, p. i. 
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positive defense if it can identify an actual conflict between 
the plaintiff ’s theory of the case and the FDA’s premarket 
approval of the device in question. As currently postured, 
this case presents no occasion to take up this issue for Med­
tronic relies exclusively on § 360k(a) and does not argue con­
flict preemption. 

Second, a medical device manufacturer may be entitled to 
interpose a regulatory compliance defense based on the 
FDA’s approval of the premarket application. Most States 
do not treat regulatory compliance as dispositive, but regard 
it as one factor to be taken into account by the jury. See 
Sharkey, Federalism in Action: FDA Regulatory Preemption 
in Pharmaceutical Cases in State Versus Federal Courts, 15 
J. Law & Pol’y 1013, 1024 (2007). See also Restatement 
(Third) of Torts § 16(a) (Proposed Final Draft No. 1, Apr. 6, 
2005). In those States, a manufacturer could present the 
FDA’s approval of its medical device as evidence that it used 
due care in the design and labeling of the product. 

The Court’s broad reading of § 360k(a) saves the manufac­
turer from any need to urge these defenses. Instead, re­
gardless of the strength of a plaintiff ’s case, suits will be 
barred ab initio. The constriction of state authority or­
dered today was not mandated by Congress and is at odds 
with the MDA’s central purpose: to protect consumer safety. 

* * * 

For the reasons stated, I would hold that § 360k(a) does 
not preempt Riegel’s suit. I would therefore reverse the 
judgment of the Court of Appeals in relevant part. 
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PRESTON v. FERRER 

certiorari to the court of appeal of california, 
second appellate district 

No. 06–1463. Argued January 14, 2008—Decided February 20, 2008 

A contract between respondent Ferrer, who appears on television as 
“Judge Alex,” and petitioner Preston, an entertainment industry attor­
ney, requires arbitration of “any dispute . . .  relating to the [contract’s] 
terms . . . or the breach, validity, or legality thereof . . . in accordance 
with [American Arbitration Association (AAA)] rules.” Preston in­
voked this provision to gain fees allegedly due under the contract. Fer­
rer thereupon petitioned the California Labor Commissioner (Labor 
Commissioner) for a determination that the contract was invalid and 
unenforceable under California’s Talent Agencies Act (TAA) because 
Preston had acted as a talent agent without the required license. After 
the Labor Commissioner’s hearing officer denied Ferrer’s motion to stay 
the arbitration, Ferrer filed suit in state court seeking to enjoin arbitra­
tion, and Preston moved to compel arbitration. The court denied Pres­
ton’s motion and enjoined him from proceeding before the arbitrator 
unless and until the Labor Commissioner determined she lacked juris­
diction over the dispute. While Preston’s appeal was pending, this 
Court held, in Buckeye Check Cashing, Inc. v. Cardegna, 546 U. S. 440, 
446, that challenges to the validity of a contract requiring arbitration of 
disputes ordinarily “should . . . be considered by an arbitrator, not a 
court.” Affirming the judgment below, the California Court of Appeal 
held that the TAA vested the Labor Commissioner with exclusive origi­
nal jurisdiction over the dispute, and that Buckeye was inapposite 
because it did not involve an administrative agency with exclusive juris­
diction over a disputed issue. 

Held: When parties agree to arbitrate all questions arising under a con­
tract, the Federal Arbitration Act (FAA), 9 U. S. C. § 1 et seq., super­
sedes state laws lodging primary jurisdiction in another forum, whether 
judicial or administrative. Pp. 352–363. 

(a) The issue is not whether the FAA preempts the TAA wholesale. 
Instead, the question is simply who decides—the arbitrator or the Labor 
Commissioner—whether Preston acted as an unlicensed talent agent in 
violation of the TAA, as Ferrer claims, or as a personal manager not 
governed by the TAA, as Preston contends. P. 352. 

(b) FAA § 2 “declare[s] a national policy favoring arbitration” when 
the parties contract for that mode of dispute resolution. Southland 
Corp. v. Keating, 465 U. S. 1, 10. That national policy “appli[es] in state 
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as well as federal courts” and “foreclose[s] state legislative attempts to 
undercut the enforceability of arbitration agreements.” Id., at 16. 
The FAA’s displacement of conflicting state law has been repeatedly 
reaffirmed. See, e. g., Buckeye, 546 U. S., at 445–446; Allied-Bruce 
Terminix Cos. v. Dobson, 513 U. S. 265, 272. A recurring question 
under § 2 is who should decide whether “grounds . . .  exist at law or in 
equity” to invalidate an arbitration agreement. In Prima Paint Corp. 
v. Flood & Conklin Mfg. Co., 388 U. S. 395, 403–404, which originated 
in federal court, this Court held that attacks on an entire contract’s 
validity, as distinct from attacks on the arbitration clause alone, are 
within the arbitrator’s ken. Buckeye held that the same rule applies in 
state court. See 546 U. S., at 446. 

Buckeye largely, if not entirely, resolves the present dispute. The 
contract at issue clearly “evidenc[ed] a transaction involving commerce” 
under § 2, and Ferrer has never disputed that the contract’s written 
arbitration provision falls within § 2’s purview. Ferrer sought invalida­
tion of the contract as a whole. He made no discrete challenge to the 
validity of the arbitration clause, and thus sought to override that clause 
on a ground Buckeye requires the arbitrator to decide in the first in­
stance. Pp. 352–354. 

(c) Ferrer attempts to distinguish Buckeye, urging that the TAA 
merely requires exhaustion of administrative remedies before the par­
ties proceed to arbitration. This argument is unconvincing. Pp. 354– 
359. 

(1) Procedural prescriptions of the TAA conflict with the FAA’s dis­
pute resolution regime in two basic respects: (1) One TAA provision 
grants the Labor Commissioner exclusive jurisdiction to decide an issue 
that the parties agreed to arbitrate, see Buckeye, 546 U. S., at 446; 
(2) another imposes prerequisites to enforcement of an arbitration 
agreement that are not applicable to contracts generally, see Doctor’s 
Associates, Inc. v. Casarotto, 517 U. S. 681, 687. Pp. 354–356. 

(2) Ferrer contends that the TAA is compatible with the FAA be­
cause the TAA provision vesting exclusive jurisdiction in the Labor 
Commissioner merely postpones arbitration. That position is contrary 
to the one Ferrer took in the California courts and does not withstand 
examination. Arbitration, if it ever occurred following the Labor Com­
missioner’s decision, would likely be long delayed, in contravention of 
Congress’ intent “to move the parties to an arbitrable dispute out of 
court and into arbitration as quickly and easily as possible.” Moses H. 
Cone Memorial Hospital v. Mercury Constr. Corp., 460 U. S. 1, 22. 
Pp. 356–358. 

(3) Ferrer contends that the conflict between the arbitration clause 
and the TAA should be overlooked because Labor Commissioner pro­
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ceedings are administrative rather than judicial. The Court rejected a 
similar argument in Gilmer v. Interstate/Johnson Lane Corp., 500 U. S. 
20, 28–29. Pp. 358–359. 

(d) Ferrer’s reliance on Volt Information Sciences, Inc. v. Board of 
Trustees of Leland Stanford Junior Univ., 489 U. S. 468, is misplaced 
for two reasons. First, arbitration was stayed in Volt to accommodate 
litigation involving third parties who were strangers to the arbitration 
agreement. Because the contract at issue in Volt did not address the 
order of proceedings and included a choice-of-law clause adopting Cali­
fornia law, the Volt Court recognized as the gap filler a California stat­
ute authorizing the state court to stay either third-party court proceed­
ings or arbitration proceedings to avoid the possibility of conflicting 
rulings on a common issue. Here, in contrast, the arbitration clause 
speaks to the matter in controversy; both parties are bound by the arbi­
tration agreement; the question of Preston’s status as a talent agent 
relates to the validity or legality of the contract; there is no risk that 
related litigation will yield conflicting rulings on common issues; and 
there is no other procedural void for the choice-of-law clause to fill. 
Second, the Court is guided by its decision in Mastrobuono v. Shearson 
Lehman Hutton, Inc., 514 U. S. 52. Although the Volt contract pro­
vided for arbitration in accordance with AAA rules, 489 U. S., at 470, 
n. 1, Volt never argued that incorporation of those rules by reference 
trumped the contract’s choice-of-law clause, so this Court never ad­
dressed the import of such incorporation. In Mastrobuono, the Court 
reached that open question, declaring that the “best way to harmonize” 
a New York choice-of-law clause and a clause providing for arbitration 
in accordance with privately promulgated arbitration rules was to read 
the choice-of-law clause “to encompass substantive principles that New 
York courts would apply, but not to include [New York’s] special rules 
limiting [arbitrators’] authority.” 514 U. S., at 63–64. Similarly here, 
the “best way to harmonize” the Ferrer-Preston contract’s adoption of 
the AAA rules and its selection of California law is to read the latter to 
encompass prescriptions governing the parties’ substantive rights and 
obligations, but not the State’s “special rules limiting [arbitrators’] au­
thority.” Ibid. Pp. 360–363. 

145 Cal. App. 4th 440, 51 Cal. Rptr. 3d 628, reversed and remanded. 

Ginsburg, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Stevens, Scalia, Kennedy, Souter, Breyer, and Alito, JJ., 
joined. Thomas, J., filed a dissenting opinion, post, p. 363. 

Joseph D. Schleimer argued the cause for petitioner. 
With him on the briefs was Kenneth D. Freundlich. 
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G. Eric Brunstad, Jr., argued the cause for respondent. 
With him on the brief were Rheba Rutkowski, Brian R. 
Hole, Collin O’Connor Udell, and Robert M. Dudnik.* 

Justice Ginsburg delivered the opinion of the Court. 

As this Court recognized in Southland Corp. v. Keating, 
465 U. S. 1 (1984), the Federal Arbitration Act (FAA or Act), 
9  U. S. C.  § 1  et seq. (2000 ed. and Supp. V), establishes a 
national policy favoring arbitration when the parties con­
tract for that mode of dispute resolution. The Act, which 
rests on Congress’ authority under the Commerce Clause, 
supplies not simply a procedural framework applicable in 
federal courts; it also calls for the application, in state as 
well as federal courts, of federal substantive law regarding 
arbitration. 465 U. S., at 16. More recently, in Buckeye 
Check Cashing, Inc. v. Cardegna, 546 U. S. 440 (2006), the 
Court clarified that, when parties agree to arbitrate all dis­
putes arising under their contract, questions concerning the 
validity of the entire contract are to be resolved by the arbi­
trator in the first instance, not by a federal or state court. 

The instant petition presents the following question: Does 
the FAA override not only state statutes that refer certain 
state-law controversies initially to a judicial forum, but also 
state statutes that refer certain disputes initially to an ad­
ministrative agency? We hold today that, when parties 
agree to arbitrate all questions arising under a contract, 
state laws lodging primary jurisdiction in another forum, 

*Briefs of amici curiae urging reversal were filed for the Chamber of 
Commerce of the United States of America by Gene C. Schaerr, Steffen 
N. Johnson, Robin S. Conrad, Amar D. Sarwal, and Linda T. Coberly; for 
CTIA–The Wireless Association by Andrew J. Pincus, Evan M. Tager, 
David M. Gossett, and Michael F. Altschul; for Macy’s Group Inc. by Glen 
D. Nager and C. Kevin Marshall; and for the Pacific Legal Foundation by 
Deborah J. La Fetra and Timothy Sandefur. 

Briefs of amici curiae urging affirmance were filed for the Screen 
Actors Guild, Inc., et al. by Duncan Crabtree-Ireland and Danielle S. Van 
Lier; and for the William Morris Agency by David J. Bederman. 
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whether judicial or administrative, are superseded by 
the FAA. 

I 

This case concerns a contract between respondent Alex 
E. Ferrer, a former Florida trial court judge who currently 
appears as “Judge Alex” on a Fox television network pro­
gram, and petitioner Arnold M. Preston, a California attor­
ney who renders services to persons in the entertainment 
industry. Seeking fees allegedly due under the contract, 
Preston invoked the parties’ agreement to arbitrate “any 
dispute . . .  relating to the terms of [the contract] or the 
breach, validity, or legality thereof . . .  in  accordance with the 
rules [of the American Arbitration Association].” App. 18. 

Preston’s demand for arbitration, made in June 2005, was 
countered a month later by Ferrer’s petition to the California 
Labor Commissioner charging that the contract was invalid 
and unenforceable under the California Talent Agencies Act 
(TAA), Cal. Lab. Code Ann. § 1700 et seq. (West 2003 and 
Supp. 2008). Ferrer asserted that Preston acted as a talent 
agent without the license required by the TAA, and that 
Preston’s unlicensed status rendered the entire contract 
void.1 

The Labor Commissioner’s hearing officer, in November 
2005, determined that Ferrer had stated a “colorable basis 
for exercise of the Labor Commissioner’s jurisdiction.” 
App. 33. The officer denied Ferrer’s motion to stay the arbi­
tration, however, on the ground that the Labor Commis­
sioner lacked authority to order such relief. Ferrer then 
filed suit in the Los Angeles Superior Court, seeking a decla­
ration that the controversy between the parties “arising 
from the [c]ontract, including in particular the issue of the 
validity of the [c]ontract, is not subject to arbitration.” Id., 

1 The TAA uses the term “talent agency” to describe both corporations 
and individual talent agents. We use the terms “talent agent” and “tal­
ent agency” interchangeably. 
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at 29. As interim relief, Ferrer sought an injunction re­
straining Preston from proceeding before the arbitrator. 
Preston responded by moving to compel arbitration. 

In December 2005, the Superior Court denied Preston’s 
motion to compel arbitration and enjoined Preston from pro­
ceeding before the arbitrator “unless and until the Labor 
Commissioner determines that . . . she is without juris­
diction over the disputes between Preston and Ferrer.” 
No. BC342454 (Dec. 7, 2005), App. C to Pet. for Cert. 18a, 
26a–27a. During the pendency of Preston’s appeal from the 
Superior Court’s decision, this Court reaffirmed, in Buckeye, 
that challenges to the validity of a contract providing for 
arbitration ordinarily “should . . . be  considered by an arbi­
trator, not a court.” 546 U. S., at 446. 

In a 2-to-1 decision issued in November 2006, the Califor­
nia Court of Appeal affirmed the Superior Court’s judgment. 
The appeals court held that the relevant provision of the 
TAA, Cal. Lab. Code Ann. § 1700.44(a) (West 2003), vests 
“exclusive original jurisdiction” over the dispute in the 
Labor Commissioner. 145 Cal. App. 4th 440, 447, 51 Cal. 
Rptr. 3d 628, 634. Buckeye is “inapposite,” the court said, 
because that case “did not involve an administrative agency 
with exclusive jurisdiction over a disputed issue.” 145 Cal. 
App. 4th, at 447, 51 Cal. Rptr. 3d, at 634. The dissenting 
judge, in contrast, viewed Buckeye as controlling; she rea­
soned that the FAA called for immediate recognition and 
enforcement of the parties’ agreement to arbitrate and af­
forded no basis for distinguishing prior resort to a state ad­
ministrative agency from prior resort to a state court. 145 
Cal. App. 4th, at 450–451, 51 Cal. Rptr. 3d, at 636–637 (Vogel, 
J., dissenting). 

The California Supreme Court denied Preston’s petition 
for review. No. S149190 (Feb. 14, 2007), 2007 Cal. LEXIS 
1539, App. A to Pet. for Cert. 1a. We granted certiorari to 
determine whether the FAA overrides a state law vesting 
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initial adjudicatory authority in an administrative agency. 
551 U. S. 1190 (2007). 

II 

An easily stated question underlies this controversy. 
Ferrer claims that Preston was a talent agent who operated 
without a license in violation of the TAA. Accordingly, he 
urges, the contract between the parties, purportedly for 
“personal management,” is void, and Preston is entitled to 
no compensation for any services he rendered. Preston, on 
the other hand, maintains that he acted as a personal man­
ager, not as a talent agent, hence his contract with Ferrer is 
not governed by the TAA and is both lawful and fully bind­
ing on the parties. 

Because the contract between Ferrer and Preston pro­
vides that “any dispute . . .  relating to the . . . validity, or 
legality,” of the agreement “shall be submitted to arbitra­
tion,” App. 18, Preston urges that Ferrer must litigate “his 
TAA defense in the arbitral forum,” Reply Brief 31. Ferrer 
insists, however, that the “personal manager” or “talent 
agent” inquiry falls, under California law, within the exclu­
sive original jurisdiction of the Labor Commissioner, and 
that the FAA does not displace the Commissioner’s primary 
jurisdiction. Brief for Respondent 14, 30, 40–44. 

The dispositive issue, then, contrary to Ferrer’s sugges­
tion, is not whether the FAA preempts the TAA wholesale. 
See id., at 44–48. The FAA plainly has no such destructive 
aim or effect. Instead, the question is simply who decides 
whether Preston acted as personal manager or as talent 
agent. 

III 

Section 2 of the FAA states: 

“A written provision in any . . . contract evidencing a 
transaction involving commerce to settle by arbitration 
a controversy thereafter arising out of such contract or 
transaction . . . shall be valid, irrevocable, and enforce­
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able, save upon such grounds as exist at law or in equity 
for the revocation of any contract.” 9 U. S. C. § 2. 

Section 2 “declare[s] a national policy favoring arbitration” 
of claims that parties contract to settle in that manner. 
Southland Corp., 465 U. S., at 10. That national policy, we 
held in Southland, “appli[es] in state as well as federal 
courts” and “foreclose[s] state legislative attempts to under­
cut the enforceability of arbitration agreements.” Id., at 16. 
The FAA’s displacement of conflicting state law is “now 
well-established,” Allied-Bruce Terminix Cos. v. Dobson, 
513 U. S. 265, 272 (1995), and has been repeatedly reaffirmed, 
see, e. g., Buckeye, 546 U. S., at 445–446; Doctor’s Associates, 
Inc. v. Casarotto, 517 U. S. 681, 684–685 (1996); Perry v. 
Thomas, 482 U. S. 483, 489 (1987).2 

A recurring question under § 2 is who should decide 
whether “grounds . . . exist at law or in equity” to invalidate 
an arbitration agreement. In Prima Paint Corp. v. Flood & 
Conklin Mfg. Co., 388 U. S. 395, 403–404 (1967), we held that 
attacks on the validity of an entire contract, as distinct from 
attacks aimed at the arbitration clause, are within the arbi­
trator’s ken. 

The litigation in Prima Paint originated in federal court, 
but the same rule, we held in Buckeye, applies in state court. 
546 U. S., at 447–448. The plaintiffs in Buckeye alleged that 
the contracts they signed, which contained arbitration 
clauses, were illegal under state law and void ab initio. Id., 
at 443. Relying on Southland, we held that the plaintiffs’ 
challenge was within the province of the arbitrator to decide. 
See 546 U. S., at 446. 

2 Although Ferrer urges us to overrule Southland, he relies on the same 
arguments we considered and rejected in Allied-Bruce Terminix Cos. v. 
Dobson, 513 U. S. 265 (1995). Compare Brief for Respondent 55–59 with 
Brief for Attorney General of Alabama et al. as Amici Curiae in Allied-
Bruce Terminix Cos. v. Dobson, O. T. 1994, No. 93–1001, pp. 11–19. Ad­
hering to precedent, we do not take up Ferrer’s invitation to overrule 
Southland. 
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Buckeye largely, if not entirely, resolves the dispute before 
us. The contract between Preston and Ferrer clearly “evi­
denc[ed] a transaction involving commerce,” 9 U. S. C. § 2, 
and Ferrer has never disputed that the written arbitration 
provision in the contract falls within the purview of § 2. 
Moreover, Ferrer sought invalidation of the contract as a 
whole. In the proceedings below, he made no discrete chal­
lenge to the validity of the arbitration clause. See 145 Cal. 
App. 4th, at 449, 51 Cal. Rptr. 3d, at 635 (Vogel, J., dissent­
ing).3 Ferrer thus urged the Labor Commissioner and Cali­
fornia courts to override the contract’s arbitration clause on 
a ground that Buckeye requires the arbitrator to decide in 
the first instance. 

IV 

Ferrer attempts to distinguish Buckeye by arguing that 
the TAA merely requires exhaustion of administrative reme­
dies before the parties proceed to arbitration. We reject 
that argument. 

A 

The TAA regulates talent agents and talent agency agree­
ments. “Talent agency” is defined, with exceptions not rele­
vant here, as “a person or corporation who engages in the 
occupation of procuring, offering, promising, or attempting to 
procure employment or engagements for an artist or artists.” 
Cal. Lab. Code Ann. § 1700.4(a) (West 2003). The definition 

3 Ferrer’s petition to the Labor Commissioner sought a declaration that 
the contract “is void under the [TAA].” App. 23. His complaint in Supe­
rior Court seeking to enjoin arbitration asserted: “[T]he [c]ontract is void 
by reason of [Preston’s] attempt to procure employment for [Ferrer] in 
violation of the [TAA],” and “the [c]ontract’s arbitration clause does not 
vest authority in an arbitrator to determine whether the contract is void.” 
Id., at 27. His brief in the appeals court stated: “Ferrer does not contend 
that the arbitration clause in the [c]ontract was procured by fraud. Fer­
rer contends that Preston unlawfully acted as an unlicensed talent agent 
and hence cannot enforce the [c]ontract.” Brief for Respondent in 
No. B188997, p. 18. 
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“does not cover other services for which artists often con­
tract, such as personal and career management (i. e., advice, 
direction, coordination, and oversight with respect to an art­
ist’s career or personal or financial affairs).” Styne v. Ste­
vens, 26 Cal. 4th 42, 51, 26 P. 3d 343, 349 (2001) (emphasis 
deleted). The TAA requires talent agents to procure a li­
cense from the Labor Commissioner. § 1700.5. “In further­
ance of the [TAA’s] protective aims, an unlicensed person’s 
contract with an artist to provide the services of a talent 
agency is illegal and void.” Ibid.4 

Section 1700.44(a) of the TAA states: 

“In cases of controversy arising under this chapter, the 
parties involved shall refer the matters in dispute to the 
Labor Commissioner, who shall hear and determine the 
same, subject to an appeal within 10 days after determi­
nation, to the superior court where the same shall be 
heard de novo.” 

Absent a notice of appeal filed within ten days, the Labor 
Commissioner’s determination becomes final and binding on 
the parties. REO Broadcasting Consultants v. Martin, 69 
Cal. App. 4th 489, 495, 81 Cal. Rptr. 2d 639, 642–643 (1999).5 

The TAA permits arbitration in lieu of proceeding before 
the Labor Commissioner if an arbitration provision “in a con­
tract between a talent agency and [an artist]” both “provides 
for reasonable notice to the Labor Commissioner of the time 
and place of all arbitration hearings” and gives the Com­

4 Courts “may void the entire contract” where talent agency services 
regulated by the TAA are “inseparable from [unregulated] managerial 
services.” Marathon Entertainment, Inc. v. Blasi, 42 Cal. 4th 974, 998, 
174 P. 3d 741, 744 (2008). If the contractual terms are severable, however, 
“an isolated instance” of unlicensed conduct “does not automatically bar 
recovery for services that could lawfully be provided without a license.” 
Ibid. 

5 To appeal the Labor Commissioner’s decision, an aggrieved party must 
post a bond of at least $1,000 and up to twice the amount of any judgment 
approved by the Commissioner. § 1700.44(a). 
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missioner “the right to attend all arbitration hearings.” 
§ 1700.45. This prescription demonstrates that there is no 
inherent conflict between the TAA and arbitration as a dis­
pute resolution mechanism. But § 1700.45 was of no utility 
to Preston. He has consistently maintained that he is not a 
talent agent as that term is defined in § 1700.4(a), but is, in­
stead, a personal manager not subject to the TAA’s regula­
tory regime. 145 Cal. App. 4th, at 444, 51 Cal. Rptr. 3d, at 
631. To invoke § 1700.45, Preston would have been required 
to concede a point fatal to his claim for compensation—i. e., 
that he is a talent agent, albeit an unlicensed one—and to 
have drafted his contract in compliance with a statute that 
he maintains is inapplicable. 

Procedural prescriptions of the TAA thus conflict with the 
FAA’s dispute resolution regime in two basic respects: First, 
the TAA, in § 1700.44(a), grants the Labor Commissioner ex­
clusive jurisdiction to decide an issue that the parties agreed 
to arbitrate, see Buckeye, 546 U. S., at 446; second, the TAA, 
in § 1700.45, imposes prerequisites to enforcement of an arbi­
tration agreement that are not applicable to contracts gener­
ally, see Doctor’s Associates, Inc., 517 U. S., at 687. 

B 

Ferrer contends that the TAA is nevertheless compatible 
with the FAA because § 1700.44(a) merely postpones arbitra­
tion until after the Labor Commissioner has exercised her 
primary jurisdiction. Brief for Respondent 14, 40. The 
party that loses before the Labor Commissioner may file 
for de novo review in Superior Court. See § 1700.44(a). At 
that point, Ferrer asserts, either party could move to compel 
arbitration under Cal. Civ. Proc. Code Ann. § 1281.2 (West 
2007), and thereby obtain an arbitrator’s determination prior 
to judicial review. See Brief for Respondent 13. 

That is not the position Ferrer took in the California 
courts. In his complaint, he urged the Superior Court to 
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declare that “the [c]ontract, including in particular the issue 
of the validity of the [c]ontract, is not subject to arbitration,” 
and he sought an injunction stopping arbitration “unless and 
until, if ever, the Labor Commissioner determines that he/ 
she has no jurisdiction over the parties’ dispute.” App. 29 
(emphasis added). Ferrer also told the Superior Court: 
“[I]f . . . the  Commissioner rules that the [c]ontract is void, 
Preston may appeal that ruling and have a hearing de novo 
before this Court.” Appellant’s App. in No. B188997 (Cal. 
App.), p. 157, n. 1 (emphasis added). 

Nor does Ferrer’s current argument—that § 1700.44(a) 
merely postpones arbitration—withstand examination. 
Section 1700.44(a) provides for de novo review in Superior 
Court, not elsewhere.6 Arbitration, if it ever occurred fol­
lowing the Labor Commissioner’s decision, would likely be 
long delayed, in contravention of Congress’ intent “to move 
the parties to an arbitrable dispute out of court and into arbi­
tration as quickly and easily as possible.” Moses H. Cone 
Memorial Hospital v. Mercury Constr. Corp., 460 U. S. 1, 22 
(1983). If Ferrer prevailed in the California courts, more­
over, he would no doubt argue that judicial findings of fact 
and conclusions of law, made after a full and fair de novo 
hearing in court, are binding on the parties and preclude the 
arbitrator from making any contrary rulings. 

A prime objective of an agreement to arbitrate is to 
achieve “streamlined proceedings and expeditious results.” 
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 

6 From Superior Court an appeal lies in the Court of Appeal. Cal. Civ. 
Proc. Code Ann. § 904.1(a) (West 2007); Cal. Rule of Court 8.100(a) (Appel­
late Rules) (West 2007 rev. ed.). Thereafter, the losing party may seek 
review in the California Supreme Court, Rule 8.500(a)(1) (Appellate 
Rules), perhaps followed by a petition for a writ of certiorari in this Court, 
28 U. S. C. § 1257. Ferrer has not identified a single case holding that 
California law permits interruption of this chain of appeals to allow the 
arbitrator to review the Labor Commissioner’s decision. See Tr. of Oral 
Arg. 35. 
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473 U. S. 614, 633 (1985). See also Allied-Bruce Terminix 
Cos., 513 U. S., at 278; Southland Corp., 465 U. S., at 7. That 
objective would be frustrated even if Preston could compel 
arbitration in lieu of de novo Superior Court review. Re­
quiring initial reference of the parties’ dispute to the Labor 
Commissioner would, at the least, hinder speedy resolution 
of the controversy. 

Ferrer asks us to overlook the apparent conflict between 
the arbitration clause and § 1700.44(a) because proceedings 
before the Labor Commissioner are administrative rather 
than judicial. Brief for Respondent 40–48. Allowing par­
ties to proceed directly to arbitration, Ferrer contends, 
would undermine the Labor Commissioner’s ability to stay 
informed of potentially illegal activity, id., at 43, and would 
deprive artists protected by the TAA of the Labor Commis­
sioner’s expertise, id., at 41–43. 

In Gilmer v. Interstate/Johnson Lane Corp., 500 U. S. 20 
(1991), we considered and rejected a similar argument, 
namely, that arbitration of age discrimination claims would 
undermine the role of the Equal Employment Opportunity 
Commission (EEOC) in enforcing federal law. The “mere 
involvement of an administrative agency in the enforcement 
of a statute,” we held, does not limit private parties’ ob­
ligation to comply with their arbitration agreements. Id., 
at 28–29. 

Ferrer points to our holding in EEOC v. Waffle House, 
Inc., 534 U. S. 279, 293–294 (2002), that an arbitration agree­
ment signed by an employee who becomes a discrimination 
complainant does not bar the EEOC from filing an enforce­
ment suit in its own name. He further emphasizes our ob­
servation in Gilmer that individuals who agreed to arbitrate 
their discrimination claims would “still be free to file a 
charge with the EEOC.” 500 U. S., at 28. Consistent with 
these decisions, Ferrer argues, the arbitration clause in his 
contract with Preston leaves undisturbed the Labor Com­
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missioner’s independent authority to enforce the TAA. See 
Brief for Respondent 44–48. And so it may.7 But in pro­
ceedings under § 1700.44(a), the Labor Commissioner func­
tions not as an advocate advancing a cause before a tribunal 
authorized to find the facts and apply the law; instead, the 
Commissioner serves as impartial arbiter. That role is just 
what the FAA-governed agreement between Ferrer and 
Preston reserves for the arbitrator. In contrast, in Waffle 
House and in the Gilmer aside Ferrer quotes, the Court ad­
dressed the role of an agency, not as adjudicator but as prose­
cutor, pursuing an enforcement action in its own name or 
reviewing a discrimination charge to determine whether to 
initiate judicial proceedings. 

Finally, it bears repeating that Preston’s petition presents 
precisely and only a question concerning the forum in which 
the parties’ dispute will be heard. See supra, at 352. “By 
agreeing to arbitrate a statutory claim, a party does not 
forgo the substantive rights afforded by the statute; it only 
submits to their resolution in an arbitral . . . forum.”  Mitsu­
bishi Motors Corp., 473 U. S., at 628. So here, Ferrer relin­
quishes no substantive rights the TAA or other California 
law may accord him. But under the contract he signed, he 
cannot escape resolution of those rights in an arbitral forum. 

In sum, we disapprove the distinction between judicial and 
administrative proceedings drawn by Ferrer and adopted by 
the appeals court. When parties agree to arbitrate all ques­
tions arising under a contract, the FAA supersedes state 
laws lodging primary jurisdiction in another forum, whether 
judicial or administrative. 

7 Enforcement of the parties’ arbitration agreement in this case does not 
displace any independent authority the Labor Commissioner may have to 
investigate and rectify violations of the TAA. See Brief for Respondent 
47 (“[T]he Commissioner has independent investigatory authority and may 
receive information concerning alleged violations of the TAA from any 
source.” (citation omitted)). See also Tr. of Oral Arg. 13–14. 
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V 

Ferrer’s final attempt to distinguish Buckeye relies on Volt 
Information Sciences, Inc. v. Board of Trustees of Leland 
Stanford Junior Univ., 489 U. S. 468 (1989). Volt involved 
a California statute dealing with cases in which “[a] party to 
[an] arbitration agreement is also a party to a pending court 
action . . . [involving] a third party [not bound by the arbi­
tration agreement], arising out of the same transaction or 
series of related transactions.” Cal. Civ. Proc. Code Ann. 
§ 1281.2(c) (West 2007). To avoid the “possibility of conflict­
ing rulings on a common issue of law or fact,” the statute 
gives the Superior Court authority, inter alia, to stay the 
court proceeding “pending the outcome of the arbitration” or 
to stay the arbitration “pending the outcome of the court 
action.” Ibid. 

Volt Information Sciences and Stanford University were 
parties to a construction contract containing an arbitration 
clause. When a dispute arose and Volt demanded arbitra­
tion, Stanford sued Volt and two other companies involved in 
the construction project. Those other companies were not 
parties to the arbitration agreement; Stanford sought indem­
nification from them in the event that Volt prevailed against 
Stanford. At Stanford’s request, the Superior Court stayed 
the arbitration. The California Court of Appeal affirmed 
the stay order. Volt and Stanford incorporated § 1281.2(c) 
into their agreement, the appeals court held. They did so 
by stipulating that the contract—otherwise silent on the pri­
ority of suits drawing in parties not subject to arbitration— 
would be governed by California law. Board of Trustees of 
Leland Stanford Junior Univ. v. Volt Information Sciences, 
Inc., 240 Cal. Rptr. 558, 561 (1987) (officially depublished). 
Relying on the Court of Appeal’s interpretation of the con­
tract, we held that the FAA did not bar a stay of arbitration 
pending the resolution of Stanford’s Superior Court suit 
against Volt and the two companies not bound by the arbitra­
tion agreement. 
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Preston and Ferrer’s contract also contains a choice-of-law 
clause, which states that the “agreement shall be governed 
by the laws of the state of California.” App. 17. A sepa­
rate saving clause provides: “If there is any conflict between 
this agreement and any present or future law,” the law pre­
vails over the contract “to the extent necessary to bring [the 
contract] within the requirements of said law.” Id., at 18. 
Those contractual terms, according to Ferrer, call for the ap­
plication of California procedural law, including § 1700.44(a)’s 
grant of exclusive jurisdiction to the Labor Commissioner. 

Ferrer’s reliance on Volt is misplaced for two discrete rea­
sons. First, arbitration was stayed in Volt to accommodate 
litigation involving third parties who were strangers to the 
arbitration agreement. Nothing in the arbitration agree­
ment addressed the order of proceedings when pending liti­
gation with third parties presented the prospect of inconsist­
ent rulings. We thought it proper, in those circumstances, 
to recognize state law as the gap filler. 

Here, in contrast, the arbitration clause speaks to the mat­
ter in controversy; it states that “any dispute . . .  relating 
to . . . the breach, validity, or legality” of the contract should 
be arbitrated in accordance with the American Arbitration 
Association (AAA) rules. App. 18. Both parties are bound 
by the arbitration agreement; the question of Preston’s sta­
tus as a talent agent relates to the validity or legality of the 
contract; there is no risk that related litigation will yield 
conflicting rulings on common issues; and there is no other 
procedural void for the choice-of-law clause to fill. 

Second, we are guided by our more recent decision in 
Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U. S. 52 
(1995). Although the contract in Volt provided for “arbitra­
tion in accordance with the Construction Industry Arbitra­
tion Rules of the American Arbitration Association,” 489 
U. S., at 470, n. 1 (internal quotation marks omitted), Volt 
never argued that incorporation of those rules trumped the 
choice-of-law clause contained in the contract, see Brief for 
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Appellant, and Reply Brief, in Volt Information Sciences, 
Inc. v. Board of Trustees of Leland Stanford Junior Univ., 
O. T. 1988, No. 87–1318. Therefore, neither our decision in 
Volt nor the decision of the California appeals court in that 
case addressed the import of the contract’s incorporation by 
reference of privately promulgated arbitration rules. 

In Mastrobuono, we reached that open question while in­
terpreting a contract with both a New York choice-of-law 
clause and a clause providing for arbitration in accordance 
with the rules of the National Association of Securities Deal­
ers (NASD). 514 U. S., at 58–59.8 The “best way to harmo­
nize” the two clauses, we held, was to read the choice-of-law 
clause “to encompass substantive principles that New York 
courts would apply, but not to include [New York’s] special 
rules limiting the authority of arbitrators.” Id., at 63–64. 

Preston and Ferrer’s contract, as noted, provides for arbi­
tration in accordance with the AAA rules. App. 18. One 
of those rules states that “[t]he arbitrator shall have the 
power to determine the existence or validity of a contract 
of which an arbitration clause forms a part.” AAA, Com­
mercial Arbitration Rules ¶ R–7(b) (2007), online at http:// 
www.adr.org/sp.asp?id=22440 (as visited Feb. 15, 2008, and in 
Clerk of Court’s case file). The incorporation of the AAA 
rules, and in particular Rule 7(b), weighs against inferring 
from the choice-of-law clause an understanding shared by 
Ferrer and Preston that their disputes would be heard, in 

8 The question in Mastrobuono was whether the arbitrator could award 
punitive damages. See Mastrobuono v. Shearson Lehman Hutton, Inc., 
514 U. S. 52, 53–54 (1995). New York law prohibited arbitrators, but not 
courts, from awarding such damages. Id., at 55. The NASD rules, in 
contrast, authorized “damages and other relief,” which, according to an 
NASD arbitration manual, included punitive damages. Id., at 61 (internal 
quotation marks omitted). Relying on Volt, respondents argued that the 
choice-of-law clause incorporated into the parties’ arbitration agreement 
New York’s ban on arbitral awards of punitive damages. Opposing that 
argument, petitioners successfully urged that the agreement to arbitrate 
in accordance with the NASD rules controlled. 

www.adr.org/sp.asp?id=22440
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the first instance, by the Labor Commissioner. Following 
the guide Mastrobuono provides, the “best way to harmo­
nize” the parties’ adoption of the AAA rules and their selec­
tion of California law is to read the latter to encompass pre­
scriptions governing the substantive rights and obligations 
of the parties, but not the State’s “special rules limiting the 
authority of arbitrators.” 514 U. S., at 63–64. 

* * * 

For the reasons stated, the judgment of the California 
Court of Appeal is reversed, and the case is remanded for 
further proceedings not inconsistent with this opinion. 

It is so ordered. 

Justice Thomas, dissenting. 
As I have stated on many previous occasions, I believe 

that the Federal Arbitration Act (FAA), 9 U. S. C. § 1 et seq. 
(2000 ed. and Supp. V), does not apply to proceedings in state 
courts. See Allied-Bruce Terminix Cos. v. Dobson, 513 
U. S. 265, 285–297 (1995) (dissenting opinion); see also 
Buckeye Check Cashing, Inc. v. Cardegna, 546 U. S. 440, 449 
(2006) (same); Green Tree Financial Corp. v. Bazzle, 539 
U. S. 444, 460 (2003) (same); Doctor’s Associates, Inc. v. 
Casarotto, 517 U. S. 681, 689 (1996) (same). Thus, in state­
court proceedings, the FAA cannot displace a state law that 
delays arbitration until administrative proceedings are com­
pleted. Accordingly, I would affirm the judgment of the 
Court of Appeal. 
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ROWE, ATTORNEY GENERAL OF MAINE v. NEW
 
HAMPSHIRE MOTOR TRANSPORT ASSOCIATION
 

et al. 

certiorari to the united states court of appeals for 
the first circuit 

No. 06–457. Argued November 28, 2007—Decided February 20, 2008 

Although a provision of the Federal Aviation Administration Authoriza­
tion Act of 1994 forbids States to “enact or enforce a law . . . related to 
a price, route, or service of any motor carrier,” 49 U. S. C. § 14501(c)(1), 
see also § 41713(b)(4)(A), Maine adopted a law which, inter alia, 
(1) specifies that a state-licensed tobacco shipper must utilize a delivery 
company that provides a recipient-verification service that confirms the 
buyer is of legal age, and (2) adds, in prohibiting unlicensed tobacco 
shipments into the State, that a person is deemed to know that a pack­
age contains tobacco if it is marked as originating from a Maine-licensed 
tobacco retailer or if it is received from someone whose name appears 
on an official list of un-licensed tobacco retailers distributed to package­
delivery companies. In respondent carrier associations’ suit, the Dis­
trict Court and the First Circuit agreed with respondents that Maine’s 
recipient-verification and deemed-to-know provisions were pre-empted 
by federal law. 

Held: Federal law pre-empts the two state-law provisions at issue. 
Pp. 370–377. 

(a) In interpreting the 1994 federal Act, the Court follows Morales v. 
Trans World Airlines, Inc., 504 U. S. 374, 378, in which it interpreted 
similar language in the pre-emption provision of the Airline Deregula­
tion Act of 1978. Voiding state enforcement of consumer-fraud statutes 
against deceptive airline-fare advertisements, Morales determined, 
inter alia, that the federal Act pre-empted state actions having a “con­
nection with” carrier “ ‘rates, routes, or services,’ ” id., at 384; that pre­
emption may occur even if a state law has only an indirect effect on 
rates, routes, or services, id., at 386; and that pre-emption occurs at 
least where state laws have a “significant impact” related to Congress’ 
deregulatory and pre-emption-related objectives, id., at 390. The 
Court also emphasized that the airline Act’s overarching goal of helping 
ensure that transportation rates, routes, and services reflects maximum 
reliance on competitive market forces, id., at 378, and stated that federal 
law might not pre-empt state laws affecting fares only tenuously, re­
motely, or peripherally, but did not say where, or how, it would draw 
the line on “borderline” questions, id., at 390. Pp. 370–371. 
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(b) In light of Morales, the Maine laws at issue are pre-empted. In 
regulating delivery service procedures, the recipient-verification provi­
sion focuses on trucking and similar services, thereby creating a direct 
“connection with” motor-carrier services. See 504 U. S., at 384. It 
also has a “significant” and adverse “impact” in respect to the federal 
Act’s ability to achieve its pre-emption-related objectives, id., at 390, 
because it requires carriers to offer a system of services that the market 
does not now provide (and which the carriers would prefer not to offer). 
Even were that not so, the law would freeze into place services that 
carriers might prefer to discontinue in the future, thereby producing 
the very effect the federal law sought to avoid, i. e., a State’s direct 
substitution of its own governmental commands for “competitive market 
forces” in determining (to a significant degree) the services that motor 
carriers will provide. Id., at 378. Maine’s deemed-to-know provision 
applies yet more directly to motor-carrier services by creating a conclu­
sive presumption of carrier knowledge that a shipment contains tobacco 
in the specified circumstances. That presumption means that the law 
imposes civil liability upon the carrier, not simply for its knowing trans­
port of (unlicensed) tobacco, but for the carrier’s failure sufficiently to 
examine every package. The provision thus requires the carrier to 
check each shipment for certain markings and to compare it against the 
list of proscribed shippers, thereby directly regulating a significant 
aspect of the motor carrier’s package pickup and delivery service and 
creating the kind of state-mandated regulation that the federal Act 
pre-empts. Pp. 371–373. 

(c) Maine’s primary arguments for an exception from pre-emption— 
that its laws help prevent minors from obtaining cigarettes and thereby 
protect its citizens’ public health—are unavailing. The federal law does 
not create a public health exception, but, to the contrary, explicitly lists 
a set of exceptions that do not include public health. See, e. g., 
§§ 14501(c)(2) to (c)(3). Nor does its legislative history mention specific 
state enforcement methods or suggest that Congress made a firm judg­
ment about, or even focused upon, the issue here. Maine’s inability to 
find significant support for such an exception is not surprising, given the 
number of States through which carriers travel, the number of products 
carried, the variety of potential adverse public health effects, the many 
different kinds of regulatory rules potentially available, and the diffi­
culty of finding a legal criterion for separating permissible from imper­
missible public-health-oriented regulations. Although federal law does 
not generally pre-empt state public health regulation, the state laws at 
issue are not general, their impact on carrier rates, routes, or services 
is significant, and their connection with trucking is not tenuous, remote, 
or peripheral: They aim directly at the carriage of goods, a commercial 
field where carriage by commercial motor vehicles plays a major role. 
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From the perspective of pre-emption, this case is no more “borderline” 
than was Morales. Maine argues that to set aside its regulations will 
seriously harm its efforts to prevent minors from obtaining cigarettes, 
but the Solicitor General points to other legislative alternatives avail­
able to the State. Regardless, given Morales’ holding that federal law 
pre-empts state consumer-protection laws, federal law must also pre­
empt Maine’s efforts directly to regulate carrier services. Pp. 373–377. 

448 F. 3d 66, affirmed. 

Breyer, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Stevens, Kennedy, Souter, Thomas, Ginsburg, and Alito, JJ., 
joined, and in which Scalia, J., joined in part. Ginsburg, J., filed a con­
curring opinion, post, p. 377. Scalia, J., filed an opinion concurring in 
part, post, p. 378. 

G. Steven Rowe, Attorney General of Maine, petitioner, ar­
gued the cause pro se. With him on the briefs were Paul 
Stern, Deputy Attorney General, and Melissa Reynolds 
O’Dea, Christopher C. Taub, and Peter B. LaFond, Assistant 
Attorneys General. 

Beth S. Brinkmann argued the cause for respondents. 
With her on the brief were Paul T. Friedman, Ruth N. 
Borenstein, and Lawrence R. Katzin. 

Douglas Hallward-Driemeier argued the cause for the 
United States as amicus curiae urging affirmance. With 
him on the brief were Solicitor General Clement, Assistant 
Attorney General Keisler, Deputy Solicitor General Kneed­
ler, Mark B. Stern, Christine N. Kohl, Paul M. Geier, and 
Dale C. Andrews.* 

*Briefs of amici curiae urging reversal were filed for the State of Cali­
fornia et al. by Edmund G. Brown, Jr., Attorney General of California, 
Thomas J. Greene, Chief Assistant Attorney General, Manuel Medeiros, 
Solicitor General, Dennis Eckhart, Senior Assistant Attorney General, 
and Laura Kaplan, Deputy Attorney General, by Roberto J. Sánchez-
Ramos, Secretary of Justice of Puerto Rico, and by the Attorneys General 
and other officials for their respective jurisdictions as follows: Troy King 
of Alabama, Talis J. Colberg of Alaska, Terry Goddard of Arizona, Dustin 
McDaniel of Arkansas, Richard Blumenthal of Connecticut, Carl C. 
Danberg of Delaware, Linda Singer of the District of Columbia, Bill Mc-
Collum of Florida, Mark J. Bennett of Hawaii, Lawrence Wasden of Idaho, 



552US2 Unit: $U19 [01-11-12 12:19:00] PAGES PGT: OPIN

367 Cite as: 552 U. S. 364 (2008) 

Opinion of the Court 

Justice Breyer delivered the opinion of the Court. 

We here consider whether a federal statute that prohibits 
States from enacting any law “related to” a motor carrier 
“price, route, or service” pre-empts two provisions of a 
Maine tobacco law, which regulate the delivery of tobacco 
to customers within the State. 49 U. S. C. §§ 14501(c)(1), 
41713(b)(4)(A); see Me. Rev. Stat. Ann., Tit. 22, §§ 1555– 
C(3)(C), 1555–D (second sentence) (2004). We hold that the 
federal law pre-empts both provisions. 

I
 
A
 

In 1978, Congress “determin[ed] that ‘maximum reliance 
on competitive market forces’ ” would favor lower airline 
fares and better airline service, and it enacted the Airline 

Lisa Madigan of Illinois, Steve Carter of Indiana, Thomas J. Miller of 
Iowa, Michael Plumley, Assistant Attorney General of Kentucky, Martha 
Coakley of Massachusetts, Douglas F. Gansler of Maryland, Michael A. 
Cox of Michigan, Lori Swanson of Minnesota, Jim Hood of Mississippi, 
Jeremiah W. (Jay) Nixon of Missouri, Mike McGrath of Montana, Cather­
ine Cortez Masto of Nevada, Gary K. King of New Mexico, Andrew M. 
Cuomo of New York, Wayne Stenehjem of North Dakota, Marc Dann of 
Ohio, W. A. Drew Edmondson of Oklahoma, Hardy Myers of Oregon, 
Thomas W. Corbett, Jr., of Pennsylvania, Patrick C. Lynch of Rhode Is­
land, Henry McMaster of South Carolina, Lawrence E. Long of South Da­
kota, Robert E. Cooper, Jr., of Tennessee, Mark L. Shurtleff of Utah, Wil­
liam H. Sorrell of Vermont, Darrell V. McGraw, Jr., of West Virginia, 
J. B. Van Hollen of Wisconsin, and Kristie Langley, Assistant Attorney 
General of Wyoming; for the National Conference of State Legislatures 
et al. by Richard Ruda, Scott L. Nelson, and Steven H. Goldblatt; and for 
the Tobacco Control Legal Consortium et al. by Kathleen Hoke Dachille. 

Briefs of amici curiae urging affirmance were filed for the American 
Trucking Associations, Inc., et al. by Evan M. Tager, Robert Digges, Jr., 
Robin S. Conrad, and Amar D. Sarwal; and for Federal Express Corp. 
et al. by Robert K. Spotswood, Connie Lewis Lensing, and R. Jeffery 
Kelsey. 

Carter G. Phillips, Jacqueline G. Cooper, and Joanne Moak filed a brief 
for Wine and Spirits Wholesalers of America, Inc., as amicus curiae. 
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Deregulation Act. Morales v. Trans World Airlines, Inc., 
504 U. S. 374, 378 (1992) (quoting 49 U. S. C. App. § 1302(a)(4) 
(1988 ed.)); see 92 Stat. 1705. In order to “ensure that the 
States would not undo federal deregulation with regulation 
of their own,” that Act “included a pre-emption provision” 
that said “no State . . . shall enact or enforce any law . . . 
relating to rates, routes, or services of any air carrier.” Mo­
rales, supra, at 378; 49 U. S. C. App. § 1305(a)(1) (1988 ed.). 

In 1980, Congress deregulated trucking. See Motor Car­
rier Act of 1980, 94 Stat. 793. And a little over a decade 
later, in 1994, Congress similarly sought to pre-empt state 
trucking regulation. See Federal Aviation Administration 
Authorization Act of 1994, 108 Stat. 1605–1606; see also ICC 
Termination Act of 1995, 109 Stat. 899. In doing so, it bor­
rowed language from the Airline Deregulation Act of 1978 
and wrote into its 1994 law language that says: “[A] State . . .  
may not enact or enforce a law . . . related to a price, route, 
or service of any motor carrier . . . with respect to the trans­
portation of property.” 49 U. S. C. § 14501(c)(1); see also 
§ 41713(b)(4)(A) (similar provision for combined motor-air 
carriers). 

The State of Maine subsequently adopted An Act To Regu­
late the Delivery and Sales of Tobacco Products and To Pre­
vent the Sale of Tobacco Products to Minors, 2003 Me. Acts 
p. 1089, two sections of which are relevant here. The first 
section forbids anyone other than a Maine-licensed tobacco 
retailer to accept an order for delivery of tobacco. Me. Rev. 
Stat. Ann., Tit. 22, § 1555–C(1). It then adds that, when a 
licensed retailer accepts an order and ships tobacco, the re­
tailer must “utilize a delivery service” that provides a special 
kind of recipient-verification service. § 1555–C(3)(C). The 
delivery service must make certain that (1) the person who 
bought the tobacco is the person to whom the package is 
addressed; (2) the person to whom the package is addressed 
is of legal age to purchase tobacco; (3) the person to whom 
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the package is addressed has himself or herself signed for 
the package; and (4) the person to whom the package is ad­
dressed, if under the age of 27, has produced a valid 
government-issued photo identification with proof of age. 
Ibid. Violations are punishable by civil penalties. See 
§§ 1555–C(3)(E) to C(3)(F) (first offense up to $1,500; subse­
quent offenses up to $5,000). 

The second section forbids any person “knowingly” to 
“transport” a “tobacco product” to “a person” in Maine un­
less either the sender or the receiver has a Maine license. 
§ 1555–D. It then adds that a “person is deemed to know 
that a package contains a tobacco product” (1) if the package 
is marked as containing tobacco and displays the name and 
license number of a Maine-licensed tobacco retailer; or (2) if 
the person receives the package from someone whose name 
appears on a list of un-licensed tobacco retailers that Maine’s 
attorney general distributes to various package-delivery 
companies. Ibid. (emphasis added); see also §§ 1555– 
C(3)(B), 1555–D(1). Violations are again punishable by civil 
penalties. § 1555–D(2) (up to $1,500 per violation against vi­
olator and/or violator’s employer). 

B 

Respondents, several transport carrier associations, 
brought this lawsuit in federal court, claiming that federal 
law pre-empts several sections of Maine’s statute. The Dis­
trict Court held (among other things) that federal law pre­
empts the portions of the two sections we have described, 
namely, the “recipient-verification” provision (§ 1555– 
C(3)(C)) and the “deemed to know” provision (the second 
sentence of § 1555–D). See 377 F. Supp. 2d 197, 220 (Me. 
2005). On appeal, the Court of Appeals for the First Circuit 
agreed that federal law pre-empted the two provisions. 448 
F. 3d 66, 82 (2006). We granted certiorari to review these 
determinations. 551 U. S. 1144 (2007). 
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II
 
A
 

In Morales, this Court interpreted the pre-emption provi­
sion in the Airline Deregulation Act of 1978. See 504 U. S., 
at 378. And we follow Morales in interpreting similar lan­
guage in the 1994 Act before us here. We have said that 
“when judicial interpretations have settled the meaning of 
an existing statutory provision, repetition of the same lan­
guage in a new statute indicates, as a general matter, the 
intent to incorporate its judicial interpretations as well.” 
Merrill Lynch, Pierce, Fenner & Smith Inc. v. Dabit, 547 
U. S. 71, 85 (2006) (internal quotation marks and alteration 
omitted). Here, the Congress that wrote the language be­
fore us copied the language of the air-carrier pre-emption 
provision of the Airline Deregulation Act of 1978. Compare 
49 U. S. C. §§ 14501(c)(1), 41713(b)(4)(A), with 49 U. S. C. App. 
§ 1305(a)(1) (1988 ed.); see also H. R. Conf. Rep. No. 103–677, 
pp. 82–83, 85 (1994) (hereinafter H. R. Conf. Rep.). And 
it did so fully aware of this Court’s interpretation of that 
language as set forth in Morales. See H. R. Conf. Rep., at 
83 (motor carriers will enjoy “the identical intrastate pre­
emption of prices, routes and services as that originally 
contained in” the Airline Deregulation Act); ibid. (express­
ing agreement with “the broad preemption interpretation 
adopted by the United States Supreme Court in Morales”); 
id., at 85. 

In Morales, the Court determined: (1) that “[s]tate en­
forcement actions having a connection with, or reference to,” 
carrier “ ‘rates, routes, or services’ are pre-empted,” 504 
U. S., at 384 (emphasis added); (2) that such pre-emption may 
occur even if a state law’s effect on rates, routes, or services 
“is only indirect,” id., at 386 (internal quotation marks omit­
ted); (3) that, in respect to pre-emption, it makes no differ­
ence whether a state law is “consistent” or “inconsistent” 
with federal regulation, id., at 386–387 (emphasis deleted); 
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and (4) that pre-emption occurs at least where state laws 
have a “significant impact” related to Congress’ deregulatory 
and pre-emption-related objectives, id., at 390. The Court 
described Congress’ overarching goal as helping ensure 
transportation rates, routes, and services that reflect “maxi­
mum reliance on competitive market forces,” thereby stimu­
lating “efficiency, innovation, and low prices,” as well as “va­
riety” and “quality.” Id., at 378 (internal quotation marks 
omitted). Morales held that, given these principles, federal 
law pre-empts States from enforcing their consumer-fraud 
statutes against deceptive airline-fare advertisements. Id., 
at 391. See American Airlines, Inc. v. Wolens, 513 U. S. 
219, 226–228 (1995) (federal law pre-empts application of a 
State’s general consumer-protection statute to an airline’s 
frequent flyer program). 

Finally, Morales said that federal law might not pre-empt 
state laws that affect fares in only a “tenuous, remote, or 
peripheral . . . manner,” such as state laws forbidding gam­
bling. 504 U. S., at 390 (internal quotation marks omitted). 
But the Court did not say where, or how, “it would be appro­
priate to draw the line,” for the state law before it did not 
“present a borderline question.” Ibid. (internal quotation 
marks omitted); see also Wolens, supra, at 226. 

B 

In light of Morales, we find that federal law pre-empts the 
Maine laws at issue here. Section 1555–C(3)(C) of the Maine 
statute forbids licensed tobacco retailers to employ a “deliv­
ery service” unless that service follows particular delivery 
procedures. Me. Rev. Stat. Ann., Tit. 22, § 1555–C(3)(C). 
In doing so, it focuses on trucking and other motor-carrier 
services (which make up a substantial portion of all “delivery 
services,” § 1551(1–C)), thereby creating a direct “connection 
with” motor-carrier services. See Morales, 504 U. S., at 384. 

At the same time, the provision has a “significant” and 
adverse “impact” in respect to the federal Act’s ability to 
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achieve its pre-emption-related objectives. Id., at 390. 
The Solicitor General and the carrier associations claim (and 
Maine does not deny) that the law will require carriers to 
offer a system of services that the market does not now pro­
vide (and which the carriers would prefer not to offer). And 
even were that not so, the law would freeze into place serv­
ices that carriers might prefer to discontinue in the future. 
The Maine law thereby produces the very effect that the 
federal law sought to avoid, namely, a State’s direct substitu­
tion of its own governmental commands for “competitive 
market forces” in determining (to a significant degree) the 
services that motor carriers will provide. Id., at 378 (inter­
nal quotation marks omitted). 

We concede that the regulation here is less “direct” than 
it might be, for it tells shippers what to choose rather than 
carriers what to do. Nonetheless, the effect of the regula­
tion is that carriers will have to offer tobacco delivery serv­
ices that differ significantly from those that, in the absence 
of the regulation, the market might dictate. And that being 
so, “treating sales restrictions and purchase restrictions dif­
ferently for pre-emption purposes would make no sense.” 
Engine Mfrs. Assn. v. South Coast Air Quality Manage­
ment Dist., 541 U. S. 246, 255 (2004). If federal law pre­
empts state efforts to regulate, and consequently to affect, 
the advertising about carrier rates and services at issue in 
Morales, it must pre-empt Maine’s efforts to regulate carrier 
delivery services themselves. 

Section 1555–D’s “deemed to know” provision applies yet 
more directly to motor-carrier services. The provision cre­
ates a conclusive presumption of carrier knowledge that a 
shipment contains tobacco when it is marked as originating 
from a Maine-licensed tobacco retailer or is sent by anyone 
Maine has specifically identified as an unlicensed tobacco re­
tailer. That presumption means that the Maine law imposes 
civil liability upon the carrier, not simply for its knowing 
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transport of (unlicensed) tobacco, but for the carrier’s failure 
sufficiently to examine every package. The provision thus 
requires the carrier to check each shipment for certain mark­
ings and to compare it against the Maine attorney general’s 
list of proscribed shippers. And it thereby directly regu­
lates a significant aspect of the motor carrier’s package 
pickup and delivery service. In this way it creates the kind 
of state-mandated regulation that the federal Act pre-empts. 

Maine replies that the regulation will impose no significant 
additional costs upon carriers. But even were that so (and 
the carriers deny it), Maine’s reply is off the mark. As with 
the recipient-verification provision, the “deemed to know” 
provision would freeze in place and immunize from competi­
tion a service-related system that carriers do not (or in the 
future might not) wish to provide. Supra, at 371–372. To 
allow Maine to insist that the carriers provide a special 
checking system would allow other States to do the same. 
And to interpret the federal law to permit these, and similar, 
state requirements could easily lead to a patchwork of state 
service-determining laws, rules, and regulations. That 
state regulatory patchwork is inconsistent with Congress’ 
major legislative effort to leave such decisions, where feder­
ally unregulated, to the competitive marketplace. See H. R. 
Conf. Rep., at 87. If federal law pre-empts state regulation 
of the details of an air carrier’s frequent flyer program, a 
program that primarily promotes carriage, see Wolens, 
supra, at 226–228, it must pre-empt state regulation of the 
essential details of a motor carrier’s system for picking up, 
sorting, and carrying goods—essential details of the car­
riage itself. 

C 

Maine’s primary arguments focus upon the reason why it 
has enacted the provisions in question. Maine argues for an 
exception from pre-emption on the ground that its laws help 
it prevent minors from obtaining cigarettes. In Maine’s 
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view, federal law does not pre-empt a State’s efforts to pro­
tect its citizens’ public health, particularly when those laws 
regulate so dangerous an activity as underage smoking. 

Despite the importance of the public health objective, we 
cannot agree with Maine that the federal law creates an ex­
ception on that basis, exempting state laws that it would 
otherwise pre-empt. The Act says nothing about a public 
health exception. To the contrary, it explicitly lists a set of 
exceptions (governing motor vehicle safety, certain local 
route controls, and the like), but the list says nothing about 
public health. See 49 U. S. C. §§ 14501(c)(2) to (c)(3); see also 
§ 41713(b)(4)(B). Maine suggests that the provision’s history 
indicates that Congress’ primary concern was not with the 
sort of law it has enacted, but instead with state “economic” 
regulation. See, e. g., H. R. Conf. Rep., at 88; see also Co­
lumbus v. Ours Garage & Wrecker Service, Inc., 536 U. S. 
424, 440 (2002). But it is frequently difficult to distinguish 
between a State’s “economic”-related and “health”-related 
motivations, see infra, at 375, and, indeed, the parties vigor­
ously dispute Maine’s actual motivation for the laws at issue 
here. Consequently, it is not surprising that Congress de­
clined to insert the term “economic” into the operative lan­
guage now before us, despite having at one time considered 
doing so. See S. Rep. No. 95–631, p. 171 (1978) (reprinting 
Senate bill). 

Maine’s argument for an implied “public health” or “to­
bacco” exception to federal pre-emption rests largely upon 
(1) legislative history containing a list of nine States, with 
laws resembling Maine’s, that Congress thought did not reg­
ulate “intrastate prices, routes and services of motor carri­
ers,” see H. R. Conf. Rep., at 86; and (2) the Synar Amend­
ment, a law that denies States federal funds unless they 
forbid sales of tobacco to minors, see 42 U. S. C. §§ 300x– 
26(a)(1), (b)(1). The legislative history, however, does not 
suggest Congress made a firm judgment about, or even 
focused upon, the issue now before us. And the Synar 
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Amendment nowhere mentions the particular state enforce­
ment method here at issue; indeed, it does not mention spe­
cific state enforcement methods at all. 

Maine’s inability to find significant support for some kind 
of “public health” exception is not surprising. “Public 
health” does not define itself. Many products create “public 
health” risks of differing kind and degree. To accept 
Maine’s justification in respect to a rule regulating services 
would legitimate rules regulating routes or rates for similar 
public health reasons. And to allow Maine directly to regu­
late carrier services would permit other States to do the 
same. Given the number of States through which carriers 
travel, the number of products, the variety of potential ad­
verse public health effects, the many different kinds of regu­
latory rules potentially available, and the difficulty of finding 
a legal criterion for separating permissible from impermissi­
ble public-health-oriented regulations, Congress is unlikely 
to have intended an implicit general “public health” excep­
tion broad enough to cover even the shipments at issue here. 

This is not to say that this federal law generally pre-empts 
state public health regulation: for instance, state regulation 
that broadly prohibits certain forms of conduct and affects, 
say, truckdrivers, only in their capacity as members of the 
public (e. g., a prohibition on smoking in certain public 
places). We have said that federal law does not pre-empt 
state laws that affect rates, routes, or services in “too tenu­
ous, remote, or peripheral a manner.” Morales, 504 U. S., 
at 390 (internal quotation marks omitted). And we have 
written that the state laws whose “effect” is “forbidden” 
under federal law are those with a “significant impact” on 
carrier rates, routes, or services. Id., at 388, 390 (emphasis 
added). 

In this case, the state law is not general, it does not affect 
truckers solely in their capacity as members of the general 
public, the impact is significant, and the connection with 
trucking is not tenuous, remote, or peripheral. The state 
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statutes aim directly at the carriage of goods, a commercial 
field where carriage by commercial motor vehicles plays a 
major role. The state statutes require motor-carrier opera­
tors to perform certain services, thereby limiting their abil­
ity to provide incompatible alternative services; and they do 
so simply because the State seeks to enlist the motor-carrier 
operators as allies in its enforcement efforts. Given these 
circumstances, from the perspective of pre-emption, this case 
is no more “borderline” than was Morales. Id., at 390 (in­
ternal quotation marks omitted); see also Wolens, 513 U. S., 
at 226. 

Maine adds that it possesses legal authority to prevent 
any tobacco shipments from entering into or moving within 
the State, and that the broader authority must encompass 
the narrower authority to regulate the manner of tobacco 
shipments. But even assuming purely for argument’s sake 
that Maine possesses the broader authority, its conclusion 
does not follow. To accept that conclusion would permit 
Maine to regulate carrier routes, carrier rates, and carrier 
services, all on the ground that such regulation would not 
restrict carriage of the goods as seriously as would a total 
ban on shipments. And it consequently would severely un­
dermine the effectiveness of Congress’ pre-emptive provi­
sion. Indeed, it would create the very exception that we 
have just rejected, extending that exception to all other 
products a State might ban. We have explained why we do 
not believe Congress intended that result. Supra, at 373– 
375 and this page. 

Finally, Maine says that to set aside its regulations will 
seriously harm its efforts to prevent cigarettes from falling 
into the hands of minors. The Solicitor General denies that 
this is so. He suggests that Maine, like other States, can 
prohibit all persons from providing tobacco products to mi­
nors (as it already has, see Me. Rev. Stat. Ann., Tit. 22, 
§ 1555–B(2) (Supp. 2007)); that it can ban all non-face-to-face 
sales of tobacco; that it might pass other laws of general 



552US2 Unit: $U19 [01-11-12 12:19:00] PAGES PGT: OPIN

377 Cite as: 552 U. S. 364 (2008) 

Ginsburg, J., concurring 

(non-carrier-specific) applicability; and that it can, if neces­
sary, seek appropriate federal regulation (see, e. g., H. R. 
4081, 110th Cong., 1st Sess. (2007) (proposed bill regulating 
tobacco shipment); H. R. 4128, 110th Cong., 1st Sess., 
§§ 1411–1416, pp. 577–583 (2007) (proposed bill providing 
criminal penalties for trafficking in contraband tobacco)). 
Regardless, given Morales, where the Court held that fed­
eral law pre-empts state consumer-protection laws, we find 
that federal law must also pre-empt Maine’s efforts directly 
to regulate carrier services. 

For these reasons, the judgment of the Court of Appeals 
is affirmed. 

It is so ordered. 

Justice Ginsburg, concurring. 

Today’s decision declares key portions of Maine’s Tobacco 
Delivery Law incompatible with the Federal Aviation Ad­
ministration Authorization Act of 1994 (FAAAA). The 
breadth of the FAAAA’s preemption language, 49 U. S. C. 
§§ 14501(c)(1) and 41713(b)(4)(A), coupled with our decisions 
closely in point, Morales v. Trans World Airlines, Inc., 504 
U. S. 374 (1992), and American Airlines, Inc. v. Wolens, 513 
U. S. 219 (1995), impel that conclusion. I write separately 
to emphasize the large regulatory gap left by an application 
of the FAAAA perhaps overlooked by Congress, and the ur­
gent need for the National Legislature to fill that gap. 

Tobacco use by children and adolescents, we have recog­
nized, may be “the single most significant threat to public 
health in the United States.” FDA v. Brown & Williamson 
Tobacco Corp., 529 U. S. 120, 161 (2000). But no comprehen­
sive federal law currently exists to prevent tobacco sellers 
from exploiting the underage market. Instead, Congress 
has encouraged state efforts. Congress has done so by pro­
viding funding incentives for the States to pass legislation 
making it unlawful to “sell or distribute any [tobacco] prod­
uct to any individual under the age of 18.” Synar Amend­
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ment, 106 Stat. 394, 42 U. S. C. § 300x–26(a)(1). See Loril­
lard Tobacco Co. v. Reilly, 533 U. S. 525, 552, 571 (2001). 

State measures to prevent youth access to tobacco, how­
ever, are increasingly thwarted by the ease with which to­
bacco products can be purchased through the Internet. “As 
cyberspace acts as a risk-free zone where minors can anony­
mously purchase tobacco, unrestricted online tobacco sales 
create a major barrier to comprehensive youth tobacco con­
trol.” Brief for Tobacco Control Legal Consortium et al. as 
Amici Curiae 10 (footnote omitted). See also Brief for Cali­
fornia et al. as Amici Curiae 9 (“Illegal Internet tobacco 
sales have reached epidemic proportions.”). 

Maine and its amici maintain that, to guard against deliv­
ery of tobacco products to children, “the same sort of age 
verification safeguards [must be] used when tobacco is 
handed over-the-doorstep as . . . when it is handed over-the­
counter.” Brief for Petitioner 8; Brief for California et al. 
as Amici Curiae 11; Brief for Tobacco Control Legal Consor­
tium et al. as Amici Curiae 11–12; cf. Brief for United States 
as Amicus Curiae 16. The FAAAA’s broad preemption 
provisions, the Court holds, bar States from adopting this 
sensible enforcement strategy. While I join the Court’s 
opinion, I doubt that the drafters of the FAAAA, a statute 
designed to deregulate the carriage of goods, anticipated the 
measure’s facilitation of minors’ access to tobacco. Now 
alerted to the problem, Congress has the capacity to act with 
care and dispatch to provide an effective solution. 

Justice Scalia, concurring in part. 
I join the opinion of the Court, except those portions (ante, 

at 370, 373, and 374) that rely on the reports of committees 
of one House of Congress to show the intent of that full 
House and of the other—with regard to propositions that are 
apparent from the text of the law, unnecessary to the disposi­
tion of the case, or both. 
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SPRINT/UNITED MANAGEMENT CO. v.
 
MENDELSOHN
 

certiorari to the united states court of appeals for 
the tenth circuit 

No. 06–1221. Argued December 3, 2007—Decided February 26, 2008 

In respondent Mendelsohn’s age discrimination case, petitioner Sprint 
moved in limine to exclude the testimony of former employees alleging 
discrimination by supervisors who had no role in the employment deci­
sion Mendelsohn challenged, on the ground that such evidence was irrel­
evant to the case’s central issue, see Fed. Rules Evid. 401, 402, and 
unduly prejudicial, see Rule 403. Granting the motion, the District 
Court excluded evidence of discrimination against those not “similarly 
situated” to Mendelsohn. The Tenth Circuit treated that order as 
applying a per se rule that evidence from employees of other supervisors 
is irrelevant in age discrimination cases, concluded that the District 
Court abused its discretion by relying on the Circuit’s Aramburu case, 
determined that the evidence was relevant and not unduly prejudicial, 
and remanded for a new trial. 

Held: The Tenth Circuit erred in concluding that the District Court ap­
plied a per se rule and thus improperly engaged in its own analysis of 
the relevant factors under Rules 401 and 403, rather than remanding 
the case for the District Court to clarify its ruling. Pp. 383–388. 

(a) In deference to a district court’s familiarity with a case’s details 
and its greater experience in evidentiary matters, courts of appeals up­
hold Rule 403 rulings unless the district court has abused its discretion. 
Here, the Tenth Circuit did not accord due deference to the District 
Court. The District Court’s two-sentence discussion of the evidence 
neither cited nor gave any other indication that the decision relied on 
Aramburu or suggested that the court applied a per se rule of inadmissi­
bility. Neither party’s submissions to the District Court suggested that 
Aramburu was controlling. That court’s use of the same “similarly sit­
uated” phrase that Aramburu used cannot be presumed to indicate 
adoption of Aramburu’s analysis, for the District Court was addressing 
a very different kind of evidence here. And the nature of Sprint’s argu­
ment was not that the particular evidence was never admissible, but 
only that such evidence lacked sufficient probative value in this case to 
be relevant or outweigh prejudice and delay. Pp. 384–386. 

(b) Because of the Tenth Circuit’s error, it went on to assess the rele­
vance of the evidence itself and conduct its own balancing of probative 
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value and potential prejudicial effect when it should have allowed the 
District Court to make these determinations in the first instance, explic­
itly and on the record. Pp. 386–388. 

466 F. 3d 1223, vacated and remanded. 

Thomas, J., delivered the opinion for a unanimous Court. 

Paul W. Cane, Jr., argued the cause for petitioner. With 
him on the briefs were Katherine C. Huibonhoa, Chris R. 
Pace, John J. Yates, and Mark G. Arnold. 

Deputy Solicitor General Garre argued the cause for the 
United States as amicus curiae. With him on the brief 
were Solicitor General Clement, Irving L. Gornstein, and 
Ronald S. Cooper. 

Dennis E. Egan argued the cause for respondent. With 
him on the brief was Eric Schnapper.* 

Justice Thomas delivered the opinion of the Court. 

In this age discrimination case, the District Court ex­
cluded testimony by nonparties alleging discrimination at 
the hands of supervisors of the defendant company who 
played no role in the adverse employment decision chal­
lenged by the plaintiff. The Court of Appeals, having con­
cluded that the District Court improperly applied a per se 
rule excluding the evidence, engaged in its own analysis of 
the relevant factors under Federal Rules of Evidence 401 and 

*Briefs of amici curiae urging reversal were filed for the Chamber of 
Commerce of the United States of America by Evan M. Tager, Robin S. 
Conrad, and Shane Brennan; for the Employers Group by Lee T. Pater­
son, Amanda C. Sommerfeld, Gene C. Schaerr, and Linda T. Coberly; and 
for the Equal Employment Advisory Council et al. by Rae T. Vann and 
Karen R. Harned. 

A brief of amicus curiae urging affirmance was filed for AARP by Dan­
iel B. Kohrman, Thomas W. Osborne, Laurie McCann, and Melvin R. 
Radowitz. 

Michael B. de Leeuw, Darcy M. Goddard, and Michael Foreman filed a 
brief for the Lawyers’ Committee for Civil Rights Under Law et al. as 
amici curiae. 
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403, and remanded with instructions to admit the challenged 
testimony. We granted certiorari on the question whether 
the Federal Rules of Evidence required admission of the tes­
timony. We conclude that such evidence is neither per se 
admissible nor per se inadmissible. Because it is not en­
tirely clear whether the District Court applied a per se rule, 
we vacate the judgment of the Court of Appeals and remand 
for the District Court to conduct the relevant inquiry under 
the appropriate standard. 

I 

Respondent Ellen Mendelsohn was employed in the Busi­
ness Development Strategy Group of petitioner Sprint/ 
United Management Company (Sprint) from 1989 until 2002, 
when Sprint terminated her as a part of an ongoing compa­
nywide reduction in force. She sued Sprint under the Age 
Discrimination in Employment Act of 1967 (ADEA), 81 Stat. 
602, as amended, 29 U. S. C. § 621 et seq., alleging disparate 
treatment based on her age. 

In support of her claim, Mendelsohn sought to introduce 
testimony by five other former Sprint employees who 
claimed that their supervisors had discriminated against 
them because of age. Three of the witnesses alleged that 
they heard one or more Sprint supervisors or managers 
make remarks denigrating older workers. One claimed that 
Sprint’s intern program was a mechanism for age discrimina­
tion and that she had seen a spreadsheet suggesting that a 
supervisor considered age in making layoff decisions. An­
other witness was to testify that he had been given an un­
warranted negative evaluation and “banned” from working 
at Sprint because of his age, and that he had witnessed an­
other employee being harassed because of her age. App. 
17a. The final witness alleged that Sprint had required him 
to get permission before hiring anyone over age 40, that 
after his termination he had been replaced by a younger em­
ployee, and that Sprint had rejected his subsequent employ­
ment applications. 
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None of the five witnesses worked in the Business Devel­
opment Strategy Group with Mendelsohn, nor had any of 
them worked under the supervisors in her chain of command, 
which included James Fee, Mendelsohn’s direct supervisor; 
Paul Reddick, Fee’s direct manager and the decisionmaker 
in Mendelsohn’s termination; and Bill Blessing, Reddick’s 
supervisor and head of the Business Development Strat­
egy Group. Neither did any of the proffered witnesses 
report hearing discriminatory remarks by Fee, Reddick, or 
Blessing. 

Sprint moved in limine to exclude the testimony, arguing 
that it was irrelevant to the central issue in the case: 
whether Reddick terminated Mendelsohn because of her age. 
See Fed. Rules Evid. 401, 402. Sprint claimed that the testi­
mony would be relevant only if it came from employees who 
were “similarly situated” to Mendelsohn in that they had the 
same supervisors. App. 156a. Sprint also argued that, 
under Rule 403, the probative value of the evidence would be 
substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, misleading of the jury, and undue 
delay. 

In a minute order, the District Court granted the motion, 
excluding, in relevant part, evidence of “discrimination 
against employees not similarly situated to plaintiff.” App. 
to Pet. for Cert. 24a. In clarifying that Mendelsohn could 
only “offer evidence of discrimination against Sprint employ­
ees who are similarly situated to her,” the court defined 
“ ‘[s]imilarly situated employees,’ for the purpose of this rul­
ing, [as] requir[ing] proof that (1) Paul Ruddick [sic] was 
the decision-maker in any adverse employment action; and 
(2) temporal proximity.” Ibid. Beyond that, the District 
Court provided no explanation of the basis for its ruling. As 
the trial proceeded, the judge orally clarified that the minute 
order was meant to exclude only testimony “that Sprint 
treated other people unfairly on the basis of age,” and would 
not bar testimony going to the “totally different” question 
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“whether the [reduction in force], which is [Sprint’s] stated 
nondiscriminatory reason, is a pretext for age discrimina­
tion.” App. 295a–296a. 

The Court of Appeals for the Tenth Circuit treated the 
minute order as the application of a per se rule that evidence 
from employees with other supervisors is irrelevant to prov­
ing discrimination in an ADEA case. Specifically, it con­
cluded that the District Court abused its discretion by rely­
ing on Aramburu v. Boeing Co., 112 F. 3d 1398 (CA10 1997). 
466 F. 3d 1223, 1227–1228 (CA10 2006). Aramburu held that 
“[s]imilarly situated employees,” for the purpose of showing 
disparate treatment in employee discipline, “are those who 
deal with the same supervisor and are subject to the same 
standards governing performance evaluation and discipline.” 
112 F. 3d, at 1404 (internal quotation marks omitted). The 
Court of Appeals viewed that case as inapposite because 
it addressed discriminatory discipline, not a companywide 
policy of discrimination. The Court of Appeals then de­
termined that the evidence was relevant and not unduly 
prejudicial, and reversed and remanded for a new trial. 
We granted certiorari, 551 U. S. 1113 (2007), to determine 
whether, in an employment discrimination action, the Fed­
eral Rules of Evidence require admission of testimony by 
nonparties alleging discrimination at the hands of persons 
who played no role in the adverse employment decision chal­
lenged by the plaintiff. 

II 

The parties focus their dispute on whether the Court of 
Appeals correctly held that the evidence was relevant and 
not unduly prejudicial under Rules 401 and 403. We con­
clude, however, that the Court of Appeals should not have 
engaged in that inquiry. Rather, as explained below, we 
hold that the Court of Appeals erred in concluding that the 
District Court applied a per se rule. Given the circum­
stances of this case and the unclear basis of the District 
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Court’s decision, the Court of Appeals should have remanded 
the case to the District Court for clarification. 

A 

In deference to a district court’s familiarity with the 
details of the case and its greater experience in eviden­
tiary matters, courts of appeals afford broad discretion 
to a district court’s evidentiary rulings. This Court has 
acknowledged: 

“A district court is accorded a wide discretion in de­
termining the admissibility of evidence under the Fed­
eral Rules. Assessing the probative value of [the prof­
fered evidence], and weighing any factors counseling 
against admissibility is a matter first for the district 
court’s sound judgment under Rules 401 and 403 . . . .” 
United States v. Abel, 469 U. S. 45, 54 (1984). 

This is particularly true with respect to Rule 403 since it 
requires an “on-the-spot balancing of probative value and 
prejudice, potentially to exclude as unduly prejudicial some 
evidence that already has been found to be factually rele­
vant.” 1 S. Childress & M. Davis, Federal Standards of Re­
view § 4.02, p. 4–16 (3d ed. 1999). Under this deferential 
standard, courts of appeals uphold Rule 403 rulings unless 
the district court has abused its discretion. See Old Chief 
v. United States, 519 U. S. 172, 183, n. 7 (1997). 

Here, however, the Court of Appeals did not accord the 
District Court the deference we have described as the “hall­
mark of abuse-of-discretion review.” General Elec. Co. v. 
Joiner, 522 U. S. 136, 143 (1997). Instead, it reasoned that 
the District Court had “erroneous[ly] conclu[ded] that 
Aramburu controlled the fate of the evidence in this case.” 
466 F. 3d, at 1230, n. 4. 

To be sure, Sprint in its motion in limine argued, with a 
citation to Aramburu’s categorical bar, that “[e]mployees 
may be similarly situated only if they had the same supervi­
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sor,” App. 163a, and the District Court’s minute order mir­
rors that blanket language. 

But the District Court’s discussion of the evidence neither 
cited Aramburu nor gave any other indication that its deci­
sion relied on that case. The minute order included only 
two sentences discussing the admissibility of the evidence: 

“Plaintiff may offer evidence of discrimination against 
Sprint employees who are similarly situated to her. 
‘Similarly situated employees,’ for the purpose of this 
ruling, requires proof that (1) Paul Ruddick [sic] was 
the decision-maker in any adverse employment action; 
and (2) temporal proximity.” App. to Pet. for Cert. 24a. 

Contrary to the Court of Appeals’ conclusion, these sen­
tences include no analysis suggesting that the District Court 
applied a per se rule excluding this type of evidence. 

Mendelsohn argued on appeal 1 that the District Court 
must have viewed Aramburu as controlling because Sprint 
cited the case in support of its in limine motion. But nei­
ther party’s submissions to the District Court suggested that 
Aramburu was controlling. Sprint’s memorandum in sup­
port of its motion mentioned the case only in a string cita­
tion, and not for the proposition that only “similarly situated” 
witnesses’ testimony would be admissible.2 App. 163a. 
Mendelsohn did not cite the case in her memorandum in op­
position, see id., at 208a, and Sprint did not address it in its 
reply brief, see id., at 221a. 

1 Although, as noted above, the parties do not address in their filings 
before this Court the grounds on which we base our decision, we shall 
consider the relevant arguments they made before the Court of Appeals. 

2 Even if Sprint had argued that Aramburu requires a per se rule ex­
cluding such evidence, it would be inappropriate for the reviewing court 
to assume, absent indication in the District Court’s opinion, that the lower 
court adopted a party’s incorrect argument. Cf. Lawrence v. Chater, 516 
U. S. 163, 183 (1996) (Scalia, J., dissenting) (“[W]e should not assume that 
a court of appeals has adopted a legal position only because [a party] sup­
ported it”). 
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Mendelsohn further argued that the District Court’s use 
of the phrase “similarly situated,” also used in Aramburu, 
evidenced its reliance on that case. Although the District 
Court used the same phrase, we decline to read the District 
Court’s decision as relying on a case that was not controlling. 
Aramburu defined the phrase “similarly situated” in the en­
tirely different context of a plaintiff ’s allegation that nonmi­
nority employees were treated more favorably than minority 
employees. 112 F. 3d, at 1403–1406. Absent reason to do 
so, we should not assume the District Court adopted that 
“similarly situated” analysis when it addressed a very differ­
ent kind of evidence. An appellate court should not pre­
sume that a district court intended an incorrect legal result 
when the order is equally susceptible of a correct read­
ing, particularly when the applicable standard of review is 
deferential. 

Mendelsohn additionally argued that the District Court 
must have meant to apply such a rule because that was the 
nature of the argument in Sprint’s in limine motion. But 
the in limine motion did not suggest that the evidence is 
never admissible; it simply argued that such evidence lacked 
sufficient probative value “in this case” to be relevant or out­
weigh prejudice and delay. App. 156a. 

When a district court’s language is ambiguous, as it was 
here, it is improper for the court of appeals to presume that 
the lower court reached an incorrect legal conclusion. A re­
mand directing the district court to clarify its order is gener­
ally permissible and would have been the better approach in 
this case. 

B 

In the Court of Appeals’ view, the District Court excluded 
the evidence as per se irrelevant, and so had no occasion to 
reach the question whether such evidence, if relevant, should 
be excluded under Rule 403. The Court of Appeals, upon 
concluding that such evidence was not per se irrelevant, de­
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cided that it was relevant in the circumstances of this case 
and undertook its own balancing under Rule 403. But ques­
tions of relevance and prejudice are for the District Court 
to determine in the first instance. Abel, 469 U. S., at 54 
(“Assessing the probative value of [evidence], and weighing 
any factors counseling against admissibility is a matter first 
for the district court’s sound judgment under Rules 401 and 
403 . . . ”).  Rather than assess the relevance of the evidence 
itself and conduct its own balancing of its probative value 
and potential prejudicial effect, the Court of Appeals should 
have allowed the District Court to make these determina­
tions in the first instance, explicitly and on the record.3 See 
Pullman-Standard v. Swint, 456 U. S. 273, 291 (1982) (When 
a district court “fail[s] to make a finding because of an erro­
neous view of the law, the usual rule is that there should be 
a remand for further proceedings to permit the trial court to 
make the missing findings”). With respect to evidentiary 
questions in general and Rule 403 in particular, a district 
court virtually always is in the better position to assess the 
admissibility of the evidence in the context of the particular 
case before it. 

We note that, had the District Court applied a per se rule 
excluding the evidence, the Court of Appeals would have 
been correct to conclude that it had abused its discretion. 
Relevance and prejudice under Rules 401 and 403 are deter­
mined in the context of the facts and arguments in a particu­
lar case, and thus are generally not amenable to broad per 
se rules. See Advisory Committee’s Notes on Fed. Rule 
Evid. 401, 28 U. S. C. App., p. 864 (“Relevancy is not an inher­
ent characteristic of any item of evidence but exists only as 
a relation between an item of evidence and a matter properly 

3 The only exception to this rule is when “the record permits only one 
resolution of the factual issue.” Pullman-Standard v. Swint, 456 U. S. 
273, 292 (1982). The evidence here, however, is not of that dispositive 
character. 
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provable in the case”). But, as we have discussed, there is 
no basis in the record for concluding that the District Court 
applied a blanket rule. 

III 

The question whether evidence of discrimination by other 
supervisors is relevant in an individual ADEA case is fact 
based and depends on many factors, including how closely 
related the evidence is to the plaintiff ’s circumstances and 
theory of the case. Applying Rule 403 to determine if evi­
dence is prejudicial also requires a fact-intensive, context­
specific inquiry. Because Rules 401 and 403 do not make 
such evidence per se admissible or per se inadmissible, and 
because the inquiry required by those Rules is within the 
province of the District Court in the first instance, we vacate 
the judgment of the Court of Appeals and remand the case 
with instructions to have the District Court clarify the basis 
for its evidentiary ruling under the applicable Rules. 

It is so ordered. 
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FEDERAL EXPRESS CORP. v. HOLOWECKI et al. 

certiorari to the united states court of appeals for 
the second circuit 

No. 06–1322. Argued November 6, 2007—Decided February 27, 2008 

The Age Discrimination in Employment Act of 1967 (ADEA) requires that 
“[n]o civil  action . . . be  commenced . . .  until 60 days after a charge 
alleging unlawful discrimination has been filed with the Equal Em­
ployment Opportunity Commission” (EEOC), 29 U. S. C. § 626(d), but 
does not define the term “charge.” After petitioner delivery service 
(FedEx) initiated programs tying its couriers’ compensation and con­
tinued employment to certain performance benchmarks, respondent 
Kennedy (hereinafter respondent), a FedEx courier over age 40, filed 
with the EEOC, in December 2001, a Form 283 “Intake Questionnaire” 
and a detailed affidavit supporting her contention that the FedEx pro­
grams discriminated against older couriers in violation of the ADEA. 
In April 2002, respondent and others filed this ADEA suit claiming, 
inter alia, that the programs were veiled attempts to force out, harass, 
and discriminate against older couriers. FedEx moved to dismiss re­
spondent’s action, contending she had not filed the “charge” required by 
§ 626(d). Respondent countered that her Form 283 and affidavit consti­
tuted a valid charge, but the District Court disagreed and granted Fed­
Ex’s motion. The Second Circuit reversed. 

Held: 
1. In addition to the information required by the implementing regu­

lations, i. e., an allegation of age discrimination and the name of the 
charged party, if a filing is to be deemed a “charge” under the ADEA it 
must be reasonably construed as a request for the agency to take reme­
dial action to protect the employee’s rights or otherwise settle a dispute 
between the employer and the employee. Pp. 395–404. 

(a) There is little dispute that the EEOC’s regulations—so far as 
they go—are reasonable constructions of the statutory term “charge” 
and are therefore entitled to deference under Chevron U. S. A. Inc. v. 
Natural Resources Defense Council, Inc., 467 U. S. 837, 843–845. How­
ever, while the regulations give some content to the term charge, they 
fall short of a comprehensive definition. Thus, the issue is the guidance 
the regulations give. Title 29 CFR § 1626.3 says: “charge shall mean a 
statement filed with the [EEOC] which alleges that the named prospec­
tive defendant has engaged in or is about to engage in actions in viola­
tion of the Act.” Section 1626.8(a) identifies information a “charge 
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should contain,” including: the employee’s and employer’s names, ad­
dresses, and phone numbers; an allegation that the employee was the 
victim of age discrimination; the number of employees of the charged 
employer; and a statement indicating whether the charging party has 
initiated state proceedings. Section 1626.8(b), however, seems to qual­
ify these requirements by stating that a charge is “sufficient” if it meets 
the requirements of § 1626.6—i. e., if it is “in writing and . . . name[s] 
the prospective respondent and . . . generally allege[s] the discrimina­
tory act(s).” That the meaning of charge remains unclear, even with 
the regulations, is evidenced by the differing positions of the parties 
and the Courts of Appeals on the matter. Pp. 395–396. 

(b) Just as this Court defers to reasonable statutory interpreta­
tions, an agency is entitled to deference when it adopts a reasonable 
interpretation of its regulations, unless its position is “ ‘plainly errone­
ous or inconsistent with the regulation,’ ” Auer v. Robbins, 519 U. S. 
452, 461. The Court accords such deference to the EEOC’s position 
that its regulations identify certain requirements for a charge but do not 
provide an exhaustive definition. It follows that a document meeting 
§ 1626.6’s requirements is not a charge in every instance. The language 
in §§ 1626.6 and 1626.8 cannot be viewed in isolation from the rest of 
the regulations. While the regulations’ structure is less than clear, the 
relevant provisions are grouped under the title, “Procedures—Age Dis­
crimination in Employment Act.” A permissible reading is that the 
regulations identify the procedures for filing a charge but do not state 
the full contents of a charge. Pp. 396–397. 

(c) That does not resolve this case because the regulations do not 
state what additional elements are required in a charge. The EEOC 
submits, in accordance with a position it has adopted in internal di­
rectives over the years, that the proper test is whether a filing, taken 
as a whole, should be construed as a request by the employee for the 
EEOC to take whatever action is necessary to vindicate her rights. 
Pp. 398–399. 

(d) The EEOC acted within its authority in formulating its 
request-to-act requirement. The agency’s policy statements, embodied 
in its compliance manual and internal directives, interpret not only its 
regulations but also the statute itself. Assuming these interpretive 
statements are not entitled to full Chevron deference, they nevertheless 
are entitled to a “measure of respect” under the less deferential stand­
ard of Skidmore v. Swift & Co., 323 U. S. 134, see Alaska Dept. of Envi­
ronmental Conservation v. EPA, 540 U. S. 461, 487, whereby the Court 
considers whether the agency has consistently applied its position, e. g., 
United States v. Mead Corp., 533 U. S. 218, 228. Here, the relevant 
interpretive statement has been binding on EEOC staff for at least five 
years. True, the agency’s implementation has been uneven; e. g., its 
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field office did not treat respondent’s filing as a charge, and, as a result, 
she filed suit before the EEOC could initiate conciliation with FedEx. 
Such undoubted deficiencies are not enough, however, to deprive an 
agency that processes over 175,000 inquiries a year of all judicial defer­
ence. Moreover, the charge must be defined in a way that allows the 
agency to fulfill its distinct statutory functions of enforcing antidiscrimi­
nation laws, see 29 U. S. C. § 626(d), and disseminating information about 
those laws to the public, see, e. g., Civil Rights Act of 1964, §§ 705(i), 
705(g)(3). Pp. 399–403. 

(e) FedEx’s view that because the EEOC must act “[u]pon re­
ceiving . . . a charge,” 29 U. S. C. § 626(d), its failure to do so means the 
filing is not a charge, is rejected as too artificial a reading of the ADEA. 
The statute requires the aggrieved individual to file a charge before 
filing a lawsuit; it does not condition the individual’s right to sue upon 
the agency taking any action. Cf. Edelman v. Lynchburg College, 535 
U. S. 106, 112–113. Moreover, because the filing of a charge determines 
when the ADEA’s time limits and procedural mechanisms commence, it 
would be illogical and impractical to make the definition of charge de­
pendent upon a condition subsequent over which the parties have no 
control. Cf. Logan v. Zimmerman Brush Co., 455 U. S. 422, 444. 
Pp. 403–404. 

2. The agency’s determination that respondent’s December 2001 filing 
was a charge is a reasonable exercise of its authority to apply its own 
regulations and procedures in the course of the routine administration 
of the statute it enforces. Pp. 404–407. 

(a) Respondent’s completed Form 283 contained all the information 
outlined in 29 CFR § 1626.8, and, although the form did not itself request 
agency action, the accompanying affidavit asked the EEOC to “force 
[FedEx] to end [its] age discrimination plan.” FedEx contends unper­
suasively that, in context, the latter statement is ambiguous because 
the affidavit also stated: “I have been . . . assur[ed] by [the EEOC] that 
this Affidavit will be considered confidential . . . and  will not be 
disclosed . . . unless it becomes necessary . . . to produce the affidavit in 
a formal proceeding.” This argument reads too much into the nondis­
closure assurances. Respondent did not request the EEOC to avoid 
contacting FedEx, but stated only her understanding that the affidavit 
itself would be kept confidential and, even then, consented to disclosure 
of the affidavit in a “formal proceeding.” Furthermore, respondent 
checked a box on the Form 283 giving consent for the EEOC to disclose 
her identity to FedEx. The fact that respondent filed a formal charge 
with the EEOC after she filed her District Court complaint is irrelevant 
because postfiling conduct does not nullify an earlier, proper charge. 
Pp. 404–406. 



552US2 Unit: $U21 [01-11-12 12:28:35] PAGES PGT: OPIN

392 FEDERAL EXPRESS CORP. v. HOLOWECKI 

Opinion of the Court 

(b) Because the EEOC failed to treat respondent’s filing as a charge 
in the first instance, both sides lost the benefits of the ADEA’s informal 
dispute resolution process. The court that hears the merits can at­
tempt to remedy this deficiency by staying the proceedings to allow 
an opportunity for conciliation and settlement. While that remedy is 
imperfect, it is unavoidable in this case. However, the ultimate respon­
sibility for establishing a clearer, more consistent process lies with the 
EEOC, which should determine, in the first instance, what revisions 
to its forms and processes are necessary or appropriate to reduce the 
risk of future misunderstandings by those who seek its assistance. 
Pp. 406–407. 

440 F. 3d 558, affirmed. 

Kennedy, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Stevens, Souter, Ginsburg, Breyer, and Alito, JJ., joined. 
Thomas, J., filed a dissenting opinion, in which Scalia, J., joined, post, 
p. 408. 

Connie Lewis Lensing argued the cause for petitioner. 
With her on the briefs were R. Jeffery Kelsey, Edward J. 
Efkeman, Robert K. Spotswood, Walter E. Dellinger, Pam­
ela Harris, and Jonathan Hacker. 

David L. Rose argued the cause for respondents. With 
him on the brief was Joshua N. Rose. 

Toby J. Heytens argued the cause for the United States as 
amicus curiae urging affirmance. With him on the brief 
were Acting Solicitor General Garre, Acting Assistant At­
torney General Comisac, Dennis J. Dimsey, Lisa J. Stark, 
Ronald S. Cooper, and Anne Noel Occhialino.* 

Justice Kennedy delivered the opinion of the Court. 
This case arises under the Age Discrimination in Employ­

ment Act of 1967 (ADEA or Act), 81 Stat. 602, as amended, 

*Briefs of amici curiae urging reversal were filed for the Chamber of 
Commerce of the United States of America by Lawrence Z. Lorber, James 
F. Segroves, Robin S. Conrad, and Shane Brennan; and for the Equal 
Employment Advisory Council et al. by Rae T. Vann, Laura Anne Giant­
ris, and Karen R. Harned. 

Paul W. Mollica filed a brief for AARP et al. as amici curiae urging 
affirmance. 
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29 U. S. C. § 621 et seq. When an employee files “a charge 
alleging unlawful [age] discrimination” with the Equal Em­
ployment Opportunity Commission (EEOC), the charge sets 
the Act’s enforcement mechanisms in motion, commencing a 
waiting period during which the employee cannot file suit. 
The phrase, “a charge alleging unlawful discrimination,” is 
used in the statute, § 626(d), and “charge” appears in the 
agency’s implementing regulations; but it has no statutory 
definition. In deciding what constitutes a charge under the 
Act the Courts of Appeals have adopted different definitions. 
As a result, difficulties have arisen in determining when em­
ployees may seek relief under the ADEA in courts of compe­
tent jurisdiction. 

As a cautionary preface, we note that the EEOC enforce­
ment mechanisms and statutory waiting periods for ADEA 
claims differ in some respects from those pertaining to other 
statutes the EEOC enforces, such as Title VII of the Civil 
Rights Act of 1964, 78 Stat. 253, as amended, 42 U. S. C. 
§ 2000e et seq., and the Americans with Disabilities Act of 
1990, 104 Stat. 327, as amended, 42 U. S. C. § 12101 et seq. 
While there may be areas of common definition, employees 
and their counsel must be careful not to apply rules applica­
ble under one statute to a different statute without careful 
and critical examination. Cf. General Dynamics Land Sys­
tems, Inc. v. Cline, 540 U. S. 581, 586–587 (2004). This is so 
even if the EEOC forms and the same definition of charge 
apply in more than one type of discrimination case. 

I 

Petitioner, Federal Express Corporation (FedEx), pro­
vides mail pickup and delivery services to customers world­
wide. In 1994 and 1995, FedEx initiated two programs, de­
signed, it says, to make its 45,000-strong courier network 
more productive. The programs, “Best Practice Pays” 
(BPP) and “Minimum Acceptable Performance Standards” 
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(MAPS), tied the couriers’ compensation and continued em­
ployment to certain performance benchmarks, for instance 
the number of stops a courier makes per day. 

Respondents are 14 current and former FedEx couriers 
over the age of 40. They filed suit in the United States 
District Court for the Southern District of New York on 
April 30, 2002, claiming, inter alia, that BPP and MAPS vio­
late the ADEA. Asserting that their claims were typical of 
many couriers nationwide, respondents sought to represent 
a plaintiffs’ class of all couriers over the age of 40 who were 
subject to alleged acts of age discrimination by FedEx. The 
suit maintains that BPP and MAPS were veiled attempts to 
force older workers out of the company before they would be 
entitled to receive retirement benefits. FedEx, it is alleged, 
used the initiatives as a pretext for harassing and discrimi­
nating against older couriers in favor of younger ones. 

The immediate question before us is the timeliness of the 
suit filed by one of the plaintiffs below, Patricia Kennedy, 
referred to here as “respondent.” Petitioner moved to dis­
miss respondent’s action, contending respondent had not filed 
her charge with the EEOC at least 60 days before filing suit, 
as required by 29 U. S. C. § 626(d). Respondent countered 
that she filed a valid charge on December 11, 2001, by sub­
mitting EEOC Form 283. 

The agency labels Form 283 an “Intake Questionnaire.” 
Respondent attached to the questionnaire a signed affidavit 
describing the alleged discriminatory employment practices 
in greater detail. The District Court determined these doc­
uments were not a charge and granted the motion to dismiss. 
No. 02 Civ. 3355(LMM) (SDNY, Oct. 9, 2002), App. to Pet. for 
Cert. 39a. An appeal followed, and the Court of Appeals for 
the Second Circuit reversed. See 440 F. 3d 558, 570 (2006). 
We granted certiorari to consider whether respondent’s filing 
was a charge, 551 U. S. 1102 (2007), and we now affirm. 
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II 

This case presents two distinct questions: What is a charge 
as the ADEA uses that term? And were the documents re­
spondent filed in December 2001 a charge? 

A 

The relevant statutory provision states: 

“No civil action may be commenced by an individual 
under [the ADEA] until 60 days after a charge alleging 
unlawful discrimination has been filed with the Equal 
Employment Opportunity Commission. . . .  

. . . . . 
“Upon receiving such a charge, the Commission shall 
promptly notify all persons named in such charge as pro­
spective defendants in the action and shall promptly 
seek to eliminate any alleged unlawful practice by infor­
mal methods of conciliation, conference, and persuasion.” 
29 U. S. C. § 626(d). 

The Act does not define charge. While EEOC regulations 
give some content to the term, they fall short of a compre­
hensive definition. The agency has statutory authority to 
issue regulations, see § 628; and when an agency invokes its 
authority to issue regulations, which then interpret ambigu­
ous statutory terms, the courts defer to its reasonable inter­
pretations. See Chevron U. S. A. Inc. v. Natural Resources 
Defense Council, Inc., 467 U. S. 837, 843–845 (1984). The 
regulations the agency has adopted—so far as they go—are 
reasonable constructions of the term charge. There is little 
dispute about this. The issue is the guidance the regula­
tions give. 

One of the regulations, 29 CFR § 1626.3 (2007), is entitled 
“Other definitions.” It says: “charge shall mean a statement 
filed with the Commission by or on behalf of an aggrieved 
person which alleges that the named prospective defendant 
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has engaged in or is about to engage in actions in violation 
of the Act.” Section 1626.8(a) identifies five pieces of infor­
mation a “charge should contain”: (1)–(2) the names, ad­
dresses, and telephone numbers of the person making the 
charge and the charged entity; (3) a statement of facts de­
scribing the alleged discriminatory act; (4) the number of 
employees of the charged employer; and (5) a statement indi­
cating whether the charging party has initiated state pro­
ceedings. The next subsection, § 1626.8(b), however, seems 
to qualify these requirements by stating that a charge is 
“sufficient” if it meets the requirements of § 1626.6—i. e., if 
it is “in writing and . . . name[s] the prospective respondent 
and . . . generally allege[s] the discriminatory act(s).” 

Even with the aid of the regulations the meaning of charge 
remains unclear, as is evident from the differing positions 
of the parties now before us and in the Courts of Appeals. 
Petitioner contends an Intake Questionnaire cannot be a 
charge unless the EEOC acts upon it. On the other hand 
some Courts of Appeals, including the Court of Appeals for 
the Second Circuit, take a position similar to the Govern­
ment’s in this case, that an Intake Questionnaire can con­
stitute a charge if it expresses the filer’s intent to activate 
the EEOC’s enforcement processes. See, e. g., Steffen v. 
Meridian Life Ins. Co., 859 F. 2d 534, 542 (CA7 1988). A 
third view, which seems to accord with respondent’s position, 
is that all completed Intake Questionnaires are charges. 
See, e. g., Casavantes v. California State Univ., Sacramento, 
732 F. 2d 1441, 1443 (CA9 1984). 

B 

In support of her position that the Intake Questionnaire 
she filed, taken together with the attached six-page affidavit, 
meets the regulatory definition of a charge, respondent 
places considerable emphasis on what might be described 
as the regulations’ catchall or saving provision, 29 CFR 
§ 1626.8(b). This seems to require only a written document 
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with a general allegation of discriminatory conduct by a 
named employer. Respondent points out that, when read 
together, §§ 1626.8(b) and 1626.6 say that a “charge is suffi­
cient when the Commission receives . . .  a written statement” 
that “name[s] the [employer] and . . .  generally allege[s] the 
discriminatory act(s).” Respondent views this language as 
unequivocal and sees no basis for requiring that a charge 
contain any additional information. 

The EEOC’s view, as expressed in the Government’s ami­
cus brief, however, is that the regulations identify certain 
requirements for a charge but do not provide an exhaustive 
definition. As such, not all documents that meet the mini­
mal requirements of § 1626.6 are charges. 

The question, then, becomes how to interpret the scope of 
the regulations. Just as we defer to an agency’s reasonable 
interpretations of the statute when it issues regulations in 
the first instance, see Chevron, supra, the agency is entitled 
to further deference when it adopts a reasonable interpreta­
tion of regulations it has put in force. See Auer v. Robbins, 
519 U. S. 452 (1997). Under Auer, we accept the agency’s 
position unless it is “ ‘ “plainly erroneous or inconsistent with 
the regulation.” ’ ” Id., at 461 (quoting Robertson v. Methow 
Valley Citizens Council, 490 U. S. 332, 359 (1989)). 

In accord with this standard we accept the agency’s posi­
tion that the regulations do not identify all necessary compo­
nents of a charge; and it follows that a document meeting the 
requirements of § 1626.6 is not a charge in every instance. 
The language in §§ 1626.6 and 1626.8 cannot be viewed in 
isolation from the rest of the regulations. True, the struc­
ture of the regulations is less than clear. But the relevant 
provisions are grouped under the title, “Procedures—Age 
Discrimination in Employment Act.” A permissible reading 
is that the regulations identify the procedures for filing a 
charge but do not state the full contents a charge document 
must contain. This is the agency’s position, and we defer to 
it under Auer. 
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C 

This does not resolve the case. While we agree with the 
Government that the regulations do not state all the ele­
ments a charge must contain, the question of what additional 
elements are required remains. On this point the regula­
tions are silent. 

The EEOC submits that the proper test for determining 
whether a filing is a charge is whether the filing, taken as a 
whole, should be construed as a request by the employee for 
the agency to take whatever action is necessary to vindicate 
her rights. Brief for United States as Amicus Curiae 15. 
The EEOC has adopted this position in the Government’s 
amicus brief and in various internal directives it has issued 
to its field offices over the years. See 1 EEOC Compliance 
Manual § 2.2(b), p. 2:0001 (Aug. 2002); Memorandum from 
Elizabeth M. Thornton, Director, Office of Field Programs, 
EEOC, to All District, Area, and Local Office Directors et al. 
(Feb. 21, 2002), online at http://www.eeoc.gov/charge/memo­
2-21-02.html (hereinafter Thornton Memo) (all Internet ma­
terials as visited Feb. 21, 2008, and available in Clerk of 
Court’s case file); Memorandum from Nicholas M. Inzeo, Di­
rector, Office of Field Programs, EEOC, to All District, 
Field, Area, and Local Office Directors et al. (Aug. 13, 2007), 
online at http://www.eeoc.gov/charge/memo-8-13-07.html. 
The Government asserts that this request-to-act require­
ment is a reasonable extrapolation of the agency’s regula­
tions and that, as a result, the agency’s position is dispositive 
under Auer. 

The Government acknowledges the regulations do not, on 
their face, speak to the filer’s intent. To the extent the 
request-to-act requirement can be derived from the text of 
the regulations, it must spring from the term charge. But, 
in this context, the term charge is not a construct of the 
agency’s regulations. It is a term Congress used in the un­
derlying statute that has been incorporated in the regula­
tions by the agency. Thus, insofar as they speak to the fil­

http://www.eeoc.gov/charge/memo-8-13-07.html
http://www.eeoc.gov/charge/memo
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er’s intent, the regulations do so by repeating language from 
the underlying statute. It could be argued, then, that this 
case can be distinguished from Auer. See Gonzales v. Ore­
gon, 546 U. S. 243, 257 (2006) (the “near equivalence of the 
statute and regulation belies [the case for] Auer deference”); 
Christensen v. Harris County, 529 U. S. 576, 588 (2000) (an 
agency cannot “under the guise of interpreting a regula­
tion . . . create de facto a new regulation”). 

It is not necessary to hold that Auer deference applies to 
the agency’s construction of the term charge as it is used 
in the regulations, however. For even if Auer deference is 
inapplicable, we would accept the agency’s proposed con­
struction of the statutory term, and we turn next to the rea­
sons for this conclusion. 

D 

In our view the agency’s policy statements, embodied in 
its compliance manual and internal directives, interpret not 
only the regulations but also the statute itself. Assuming 
these interpretive statements are not entitled to full Chev­
ron deference, they do reflect “ ‘a body of experience and 
informed judgment to which courts and litigants may prop­
erly resort for guidance.’ ” Bragdon v. Abbott, 524 U. S. 624, 
642 (1998) (quoting Skidmore v. Swift & Co.,  323 U. S. 134, 
139–140 (1944)). As such, they are entitled to a “measure 
of respect” under the less deferential Skidmore standard. 
Alaska Dept. of Environmental Conservation v. EPA, 540 
U. S. 461, 487, 488 (2004); United States v. Mead Corp., 533 
U. S. 218, 227–239 (2001). 

Under Skidmore, we consider whether the agency has ap­
plied its position with consistency. Mead Corp., supra, at 
228; Good Samaritan Hospital v. Shalala, 508 U. S. 402, 417 
(1993). Here, the relevant interpretive statement, embodied 
in the compliance manual and memoranda, has been binding 
on EEOC staff for at least five years. See Thornton Memo, 
supra. True, as the Government concedes, the agency’s im­
plementation of this policy has been uneven. See Brief for 
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United States as Amicus Curiae 25. In the very case be­
fore us the EEOC’s Tampa field office did not treat respond­
ent’s filing as a charge, as the Government now maintains it 
should have done. And, as a result, respondent filed suit 
before the agency could initiate a conciliation process with 
the employer. 

These undoubted deficiencies in the agency’s administra­
tion of the statute and its regulatory scheme are not enough, 
however, to deprive the agency of all judicial deference. 
Some degree of inconsistent treatment is unavoidable when 
the agency processes over 175,000 inquiries a year. Id., at 
19, n. 10. And although one of the policy memoranda the 
Government relies upon was circulated after we granted cer­
tiorari, the position the document takes is consistent with 
the EEOC’s previous directives. We see no reason to as­
sume the agency’s position—that a charge is filed when the 
employee requests some action—was framed for the specific 
purpose of aiding a party in this litigation. Cf. Bowen v. 
Georgetown Univ. Hospital, 488 U. S. 204, 212–213 (1988). 

The EEOC, moreover, has drawn our attention to the need 
to define charge in a way that allows the agency to fulfill its 
distinct statutory functions of enforcing antidiscrimination 
laws and disseminating information about those laws to the 
public. Cf. Barnhart v. Walton, 535 U. S. 212, 225 (2002) 
(noting that deference is appropriate in “matters of detail 
related to [an agency’s] administration” of a statute). The 
agency’s duty to initiate informal dispute resolution proc­
esses upon receipt of a charge is mandatory in the ADEA 
context. See 29 U. S. C. § 626(d) (“[T]he Commission . . . 
shall promptly seek to eliminate any alleged unlawful prac­
tice by informal methods of conciliation, conference, and per­
suasion”); Cf. Lopez v. Davis, 531 U. S. 230, 241 (2001) (noting 
that Congress’ use of the term “ ‘shall’ ” indicates an intent to 
“impose discretionless obligations”). Yet, at the same time, 
Congress intended the agency to serve an “educational” 
function. See Civil Rights Act of 1964, § 705(i), 78 Stat. 259; 



552US2 Unit: $U21 [01-11-12 12:28:35] PAGES PGT: OPIN

401 Cite as: 552 U. S. 389 (2008) 

Opinion of the Court 

id., § 705(g)(3) (noting that the Commission shall have the 
power to “furnish to persons subject to this title such techni­
cal assistance as they may request”). Providing answers to 
the public’s questions is a critical part of the EEOC’s mis­
sion; and it accounts for a substantial part of the agency’s 
work. Of about 175,000 inquiries the agency receives each 
year, it dockets around 76,000 of these as charges. Brief for 
United States as Amicus Curiae 19, n. 10. Even allowing 
for errors in the classification of charges and noncharges, it 
is evident that many filings come from individuals who have 
questions about their rights and simply want information. 

For efficient operations, and to effect congressional intent, 
the agency requires some mechanism to separate information 
requests from enforcement requests. Respondent’s pro­
posed standard, that a charge need contain only an allegation 
of discrimination and the name of the employer, falls short in 
this regard. Were that stripped-down standard to prevail, 
individuals who approach the agency with questions could 
end up divulging enough information to create a charge. 
This likely would be the case for anyone who completes an 
Intake Questionnaire—which provides space to indicate the 
name and address of the offending employer and asks the 
individual to answer the question, “What action was taken 
against you that you believe to be discrimination?” App. to 
Pet. for Cert. 43a. If an individual knows that reporting 
this minimal information to the agency will mandate the 
agency to notify her employer, she may be discouraged from 
consulting the agency or wait until her employment situation 
has become so untenable that conciliation efforts would be 
futile. The result would be contrary to Congress’ expressed 
desire that the EEOC act as an information provider and try 
to settle employment disputes through informal means. 

For these reasons, the definition of charge respondent ad­
vocates—i. e., that it need conform only to 29 CFR § 1626.6— 
is in considerable tension with the structure and purposes 
of the ADEA. The agency’s interpretive position—the 
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request-to-act requirement—provides a reasonable alterna­
tive that is consistent with the statutory framework. No 
clearer alternatives are within our authority or expertise to 
adopt; and so deference to the agency is appropriate under 
Skidmore. We conclude as follows: In addition to the infor­
mation required by the regulations, i. e., an allegation and 
the name of the charged party, if a filing is to be deemed a 
charge it must be reasonably construed as a request for the 
agency to take remedial action to protect the employee’s 
rights or otherwise settle a dispute between the employer 
and the employee. 

Some Courts of Appeals have referred to a “ ‘manifest in­
tent’ ” test, under which, in order to be deemed a charge, the 
filing must demonstrate “an individual’s intent to have the 
agency initiate its investigatory and conciliatory processes.” 
440 F. 3d, at 566 (case below); see also Wilkerson v. Grinnell 
Corp., 270 F. 3d 1314, 1319 (CA11 2001); Steffen, 859 F. 2d, 
at 543; Bihler v. Singer Co., 710 F. 2d 96, 99 (CA3 1983). If 
this formulation suggests the filer’s state of mind is somehow 
determinative, it misses the point. If, however, it means the 
filing must be examined from the standpoint of an objective 
observer to determine whether, by a reasonable construction 
of its terms, the filer requests the agency to activate its ma­
chinery and remedial processes, that would be in accord with 
our conclusion. 

It is true that under this permissive standard a wide range 
of documents might be classified as charges. But this result 
is consistent with the design and purpose of the ADEA. 
Even in the formal litigation context, pro se litigants are held 
to a lesser pleading standard than other parties. See Es­
telle v. Gamble, 429 U. S. 97, 106 (1976) (Pro se pleadings are 
to be “liberally construed”). In the administrative context 
now before us it appears pro se filings may be the rule, not 
the exception. The ADEA, like Title VII, sets up a “reme­
dial scheme in which laypersons, rather than lawyers, are 
expected to initiate the process.” EEOC v. Commercial Of­
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fice Products Co., 486 U. S. 107, 124 (1988); see also Oscar 
Mayer & Co. v. Evans, 441 U. S. 750, 756 (1979) (noting the 
“common purpose” of Title VII and the ADEA). The sys­
tem must be accessible to individuals who have no detailed 
knowledge of the relevant statutory mechanisms and agency 
processes. It thus is consistent with the purposes of the Act 
that a charge can be a form, easy to complete, or an informal 
document, easy to draft. The agency’s proposed test imple­
ments these purposes. 

Reasonable arguments can be made that the agency should 
adopt a standard giving more guidance to filers, making it 
clear that the request to act must be stated in quite explicit 
terms. A rule of that sort might yield more consistent re­
sults. This, however, is a matter for the agency to decide in 
light of its experience and expertise in protecting the rights 
of those who are covered by the Act. For its decisions in 
this regard the agency is subject to the oversight of the polit­
ical branches. Cf. National Cable & Telecommunications 
Assn. v. Brand X Internet Services, 545 U. S. 967, 980 (2005) 
(“Filling these gaps [in ambiguous statutes] involves difficult 
policy choices that agencies are better equipped to make than 
courts”). We find no reason in this case to depart from our 
usual rule: Where ambiguities in statutory analysis and ap­
plication are presented, the agency may choose among rea­
sonable alternatives. 

E 

Asserting its interest as an employer, petitioner urges us 
to condition the definition of charge, and hence an employee’s 
ability to sue, upon the EEOC’s fulfilling its mandatory duty 
to notify the charged party and initiate a conciliation process. 
In petitioner’s view, because the Commission must act 
“[u]pon receiving such a charge,” 29 U. S. C. § 626(d), its fail­
ure to do so means the filing is not a charge. 

The agency rejects this view, as do we. As a textual mat­
ter, the proposal is too artificial a reading of the statute to 
accept. The statute requires the aggrieved individual to file 
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a charge before filing a lawsuit; it does not condition the indi­
vidual’s right to sue upon the agency taking any action. 
Ibid. (“No civil action may be commenced by an individual 
under [the ADEA] until 60 days after a charge alleging un­
lawful discrimination has been filed with the Equal Employ­
ment Opportunity Commission”); Cf. Edelman v. Lynchburg 
College, 535 U. S. 106, 112–113 (2002) (rejecting the argu­
ment that a charge is not a charge until the filer satisfies 
Title VII’s oath or affirmation requirement). The filing of a 
charge, moreover, determines when the Act’s time limits and 
procedural mechanisms commence. It would be illogical and 
impractical to make the definition of charge dependent upon 
a condition subsequent over which the parties have no con­
trol. Cf. Logan v. Zimmerman Brush Co., 455 U. S. 422, 444 
(1982) (Powell, J., concurring in judgment). 

III 

Having determined that the agency acted within its au­
thority in formulating the rule that a filing is deemed a 
charge if the document reasonably can be construed to re­
quest agency action and appropriate relief on the employee’s 
behalf, the question is whether the filing here meets this 
test. The agency says it does, and we agree. The agency’s 
determination is a reasonable exercise of its authority to 
apply its own regulations and procedures in the course of the 
routine administration of the statute it enforces. 

Respondent’s completed intake form contained all of the 
information outlined in 29 CFR § 1626.8, including: the em­
ployee’s name, address, and telephone number, as well as 
those of her employer; an allegation that she and other em­
ployees had been the victims of “age discrimination”; the 
number of employees who worked at the Dunedin, Florida, 
facility where she was stationed; and a statement indicating 
she had not sought the assistance of any government agency 
regarding this matter. See App. 265. 
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Petitioner maintains the filing was still deficient because it 
contained no request for the agency to act. Were the Intake 
Questionnaire the only document before us we might agree 
its handwritten statements do not request action. The de­
sign of the form in use in 2001, moreover, does not give rise 
to the inference that the employee requests action against 
the employer. Unlike EEOC Form 5, the Intake Question­
naire is not labeled a “Charge of Discrimination,” see id., at 
275. In fact the wording of the questionnaire suggests the 
opposite: that the form’s purpose is to facilitate “pre-charge 
filing counseling” and to enable the agency to determine 
whether it has jurisdiction over “potential charges.” Id., at 
265. There might be instances where the indicated discrimi­
nation is so clear or pervasive that the agency could infer 
from the allegations themselves that action is requested and 
required, but the agency is not required to treat every com­
pleted Intake Questionnaire as a charge. 

In this case, however, the completed questionnaire filed in 
December 2001 was supplemented with a detailed six-page 
affidavit. At the end of the last page, respondent asked the 
agency to “[p]lease force Federal Express to end their age 
discrimination plan so we can finish out our careers absent 
the unfairness and hostile work environment created within 
their application of Best Practice/High-Velocity Culture 
Change.” Id., at 273. This is properly construed as a re­
quest for the agency to act. 

Petitioner says that, in context, the statement is ambigu­
ous. It points to respondent’s accompanying statement that 
“I have been given assurances by an Agent of the U. S. Equal 
Employment Opportunity Commission that this Affidavit 
will be considered confidential by the United States Govern­
ment and will not be disclosed as long as the case remains 
open unless it becomes necessary for the Government to 
produce the affidavit in a formal proceeding.” Id., at 266. 
Petitioner argues that if respondent intended the affidavit to 
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be kept confidential, she could not have expected the agency 
to treat it as a charge. This reads too much into the as­
surance of nondisclosure. Respondent did not request the 
agency to avoid contacting her employer. She stated only 
her understanding that the affidavit itself would be kept con­
fidential. Even then, she gave consent for the agency to dis­
close the affidavit in a “formal proceeding.” Furthermore, 
respondent checked a box on the Intake Questionnaire giving 
consent for the agency to disclose her identity to the em­
ployer. Id., at 265. Here the combination of the waiver and 
respondent’s request in the affidavit that the agency “force” 
the employer to stop discriminating against her were enough 
to bring the entire filing within the definition of charge we 
adopt here. 

Petitioner notes that respondent did file a Form 5 (a formal 
charge) with the EEOC but only after she filed her complaint 
in the District Court. This shows, petitioner argues, that 
respondent did not intend the earlier December 2001 filing 
to be a charge; otherwise, there would have been no reason 
for the later filing. What matters, however, is whether the 
documents filed in December 2001 should be interpreted as 
a request for the agency to act. Postfiling conduct does not 
nullify an earlier, proper charge. 

Documents filed by an employee with the EEOC should be 
construed, to the extent consistent with permissible rules of 
interpretation, to protect the employee’s rights and statu­
tory remedies. Construing ambiguities against the drafter 
may be the more efficient rule to encourage precise expres­
sion in other contexts; here, however, the rule would un­
dermine the remedial scheme Congress adopted. It would 
encourage individuals to avoid filing errors by retaining 
counsel, increasing both the cost and likelihood of litigation. 

IV 

The Federal Government interacts with individual citizens 
through all but countless forms, schedules, manuals, and 
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worksheets. Congress, in most cases, delegates the format 
and design of these instruments to the agencies that adminis­
ter the relevant laws and processes. An assumption under­
lying the congressional decision to delegate rulemaking and 
enforcement authority to the agency, and the consequent 
judicial rule of deference to the agency’s determinations, 
is that the agency will take all efforts to ensure that af­
fected parties will receive the full benefits and protections 
of the law. Here, because the agency failed to treat re­
spondent’s filing as a charge in the first instance, both sides 
lost the benefits of the ADEA’s informal dispute resolution 
process. 

The employer’s interests, in particular, were given short 
shrift, for it was not notified of respondent’s complaint until 
she filed suit. The court that hears the merits of this litiga­
tion can attempt to remedy this deficiency by staying the 
proceedings to allow an opportunity for conciliation and set­
tlement. True, that remedy would be imperfect. Once the 
adversary process has begun a dispute may be in a more 
rigid cast than if conciliation had been attempted at the 
outset. 

This result is unfortunate, but, at least in this case, un­
avoidable. While courts will use their powers to fashion the 
best relief possible in situations like this one, the ultimate 
responsibility for establishing a clearer, more consistent 
process lies with the agency. The agency already has made 
some changes to the charge-filing process. See Brief for 
United States as Amicus Curiae 3, n. 2 (noting that the In­
take Questionnaire form respondent filed has been replaced 
with a reworded form). To reduce the risk of further misun­
derstandings by those who seek its assistance, the agency 
should determine, in the first instance, what additional revi­
sions in its forms and processes are necessary or appropriate. 

The judgment of the Court of Appeals is affirmed. 

It is so ordered. 
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Justice Thomas, with whom Justice Scalia joins, 
dissenting. 

Today the Court decides that a “charge” of age discrimina­
tion under the Age Discrimination in Employment Act of 
1967 (ADEA) is whatever the Equal Employment Opportu­
nity Commission (EEOC) says it is. The filing at issue in 
this case did not state that it was a charge and did not in­
clude a charge form; to the contrary, it included a form that 
expressly stated it was for the purpose of “pre-charge” coun­
seling. What is more, the EEOC did not assign it a charge 
number, notify the employer of the complainant’s 1 alle­
gations, or commence enforcement proceedings. Notwith­
standing these facts, the Court concludes, counterintuitively, 
that respondent’s filing is a charge because it manifests an 
intent for the EEOC to take “some action.” Ante, at 400. 
Because the standard the Court applies is broader than 
the ordinary meaning of the term “charge,” and because it 
is so malleable that it effectively absolves the EEOC of its 
obligation to administer the ADEA according to discernible 
standards, I respectfully dissent. 

I 

As the Court notes, the ADEA directs the agency to take 
certain actions upon receipt of a “charge” but does not define 
that word. Ante, at 395. Because there is nothing to sug­
gest that Congress used “charge” as a term of art, we must 
construe it “in accordance with its ordinary or natural mean­
ing.” See FDIC v. Meyer, 510 U. S. 471, 476 (1994). Dic­
tionaries define a “charge” as an accusation or indictment. 

1 This opinion will refer to potentially charging parties who contact the 
EEOC about discrimination as “complainants.” I use this term for sim­
plicity and do not intend to invoke the distinction in the EEOC’s regula­
tions between complainants and charging parties. See 29 CFR § 1626.3 
(2007). Similarly, I use “respondent” not as it appears in the EEOC’s 
regulations—referring to the “prospective defendant in a charge or com­
plaint,” ibid.—but as a reference to the responding parties in this case. 
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See, e. g., American Heritage Dictionary 312 (4th ed. 2000); 
Webster’s Third New International Dictionary 377 (1993). 
In legal parlance, a “charge” is generally a formal allegation 
of wrongdoing that initiates legal proceedings against an al­
leged wrongdoer. In criminal law, for example, a charge is 
defined as “[a] formal accusation of an offense as a prelimi­
nary step to prosecution.” Black’s Law Dictionary 248 (8th 
ed. 2004). Similarly, in this context, a “charge” is a formal 
accusation of discrimination that objectively manifests an in­
tent to initiate enforcement proceedings against the em­
ployer. Just as a complaint or police report that describes 
the commission of a crime is not a “charge” under the crimi­
nal law, so too here, a document that merely describes the 
alleged discrimination and requests the EEOC’s assistance, 
but does not objectively manifest an intent to initiate en­
forcement proceedings, is not a “charge” within the meaning 
of the ADEA. 

This understanding of a “charge” is common in administra­
tive law. The regulations governing allegations of unlawful 
employment practices at the Government Accountability Of­
fice, for example, define “charge” as “any request filed . . . to 
investigate any matter” within the jurisdiction of the agency. 
4 CFR § 28.3 (2007). In actions alleging unfair labor prac­
tices, the “purpose of the charge is . . . to set in motion the 
[National Labor Relations] Board’s investigative machinery.” 
Flex Plastics, Inc., 262 N. L. R. B. 651, 652 (1982). In ac­
cordance with the charge’s purpose of triggering an investi­
gation that involves notice to the employer, agencies often 
indicate that the charge will not be kept confidential. For 
example, the EEOC anticipates that a charge usually will be 
released to the employer. See, e. g., 1 EEOC Compliance 
Manual § 2.2(b), p. 2:0001 (Aug. 2002) (hereinafter EEOC 
Manual) (providing that correspondence may be processed as 
a charge if, inter alia, it “does not express concerns about 
confidentiality”); id., § 3.6, at 3:0001 (June 2001) (noting that 
“it is EEOC policy to . . .  serve the [employer] with a copy 
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of ADEA charges unless this will impede EEOC’s law en­
forcement functions”). 

The ordinary understanding of the term “charge” applies 
equally in the employment discrimination context, where a 
charge is a formal accusation that an employer has violated, 
or will violate, employment discrimination laws. See 29 
CFR § 1626.3 (2007) (describing a charge as an allegation that 
an employer “has engaged in or is about to engage in actions 
in violation of the Act”). The charge is presented to the 
agency with jurisdiction over such matters—the EEOC—to 
trigger enforcement proceedings that are intended to elimi­
nate violations of the ADEA. See 29 U. S. C. § 626(d) (di­
recting the agency, upon receipt of a charge, to notify the 
employer and take steps to eliminate the allegedly unlawful 
practice). I therefore agree with the EEOC that the statu­
tory term “charge” must mean, at a minimum,2 a writing 
that objectively indicates an intent to initiate the agency’s 
enforcement processes. See Brief for United States as Ami­
cus Curiae 15 (noting that a charge must “objectively mani­
fest an intent to make a formal accusation” of an ADEA 
violation).3 In any event, respondent’s documents do not 

2 I do not mean to foreclose the possibility that the EEOC may include 
additional elements in its definition, as long as they are reasonable con­
structions of the statutory term “charge.” See Chevron U. S. A. Inc. v. 
Natural Resources Defense Council, Inc., 467 U. S. 837, 843–845 (1984). 

3 As the EEOC acknowledges, its position on whether intent is required 
has varied over the years. See Brief for United States as Amicus Curiae 
8, 16–17, n. 8. In 1983, the agency issued its regulations, which contain no 
intent requirement. Final Procedural Regulations; Age Discrimination in 
Employment Act, 48 Fed. Reg. 138. Five years later, it argued against 
an intent requirement as amicus curiae in Steffen v. Meridian Life Ins. 
Co., 859 F. 2d 534, 544 (CA7 1988) (“The EEOC, which has appeared as 
amicus curiae on Steffen’s behalf, has supported Steffen’s contention that 
a completed Intake Questionnaire, in and of itself, constitutes a charge”). 
In 2002, the agency issued an internal memorandum and internal guidance 
documents including an intent requirement. See Memorandum from Eliz­
abeth M. Thornton, Director, Office of Field Programs, EEOC, to All Dis­
trict, Area, and Local Office Directors et al. (Feb. 21, 2002), online at http:// 
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objectively indicate an intent to initiate the EEOC’s proc­
esses; any test that construes them otherwise is, in my opin­
ion, an unreasonable construction of the statutory term 
“charge,” and unworthy of deference. See Chevron U. S. A. 
Inc. v. Natural Resources Defense Council, Inc., 467 U. S. 
837, 843–845 (1984). 

II 

The cumulative effect of two aspects of respondent’s docu­
ments, the Court holds, illustrates that she filed a charge of 
discrimination: first, her request in her affidavit that the 
agency take action, and second, her marking of a box on the 
questionnaire form consenting to the release of her identity 
to her employer, Federal Express Corporation (FedEx). 
Ante, at 405–406. In my view, neither of these factors, sepa­
rately or together, objectively indicates that respondent in­
tended to initiate the EEOC’s processes. 

The last substantive paragraph of respondent’s affidavit 
said: “Please force Federal Express to end their age dis­
crimination . . . .”  App.  273. But the issue here is not 
whether respondent wanted the EEOC to cause the com­

www.eeoc.gov/charge/memo-2-21-02.html (all Internet materials as visited 
Feb. 22, 2008, and available in Clerk of Court’s case file); 1 EEOC Manual 
§ 2.2(b), at 2:0001 (noting that correspondence must, inter alia, “consti­
tut[e] a clear and timely request for EEOC to act” before it can be con­
strued as a charge). The EEOC contradicted itself four years later, when 
it again took the position that there was no intent requirement in Gordon 
v. Shafer Contracting Co., 469 F. 3d 1191, 1194 (CA8 2006) (“In an amicus 
brief, the EEOC urges us to accept such a verified Intake Questionnaire 
as satisfying the charge requirement”); see also Brief for United States as 
Amicus Curiae 16–17, n. 8. The following year, the EEOC issued an­
other internal memorandum and updated the Frequently Asked Questions 
section of its Web site, including the intent requirement in each. Memo­
randum from Nicholas M. Inzeo, Director, Office of Field Programs, 
EEOC, to All District, Field, Area, and Local Office Directors et al. (Aug. 
13, 2007) (hereinafter Inzeo Memorandum), online at http://www.eeoc.gov/ 
charge/memo-8-13-07.html; EEOC Frequently Asked Questions (herein­
after EEOC FAQ), Answer to “How do I file a charge of employment 
discrimination?” online at https://eeoc.custhelp.com. 

http:https://eeoc.custhelp.com
http:http://www.eeoc.gov
www.eeoc.gov/charge/memo-2-21-02.html
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pany’s compliance by any means; it is whether she wanted 
the EEOC immediately to employ the particular method of 
enforcement that consists of filing a charge. Her request to 
“force Federal Express to end their age discrimination” 
could have been met by the agency’s beginning the inter­
viewing and counseling process that would ultimately lead 
to a charge. Or the agency could have proceeded to enforce­
ment without a charge. See infra, at 417, n. 5 (discussing 
the EEOC’s authority to investigate age discrimination in 
the absence of any charge). Alternatively, after receiving 
indications of repeated violations by a particular company on 
many intake questionnaires, the agency could have ap­
proached the company informally, effectively forcing compli­
ance by the threat of agency litigation. See B. Lindemann & 
D. Kadue, Age Discrimination in Employment Law 470 
(2003) (“The EEOC may commence litigation under the 
ADEA without having to first file a charge, so long as it has 
attempted conciliation”). That sort of action would also 
have satisfied respondent’s request. Respondent’s state­
ment to the EEOC no more constitutes expression of a pres­
ent intent to file a charge than her request to a lawyer that 
he put an end to her employer’s discrimination would consti­
tute expression of present intent to file a complaint. The 
Court is simply wrong to say that a charge must merely re­
quest that the agency take “some action,” ante, at 400, or 
“whatever action is necessary to vindicate her rights,” ante, 
at 398, or unspecified “remedial action to protect the employ­
ee’s rights,” ante, at 402. To the contrary, a charge must 
request that the agency take the particular form of remedial 
action that results from filing a charge. 

Aside from revealing the ambiguity in its definition of a 
“charge,” the Court’s constructions stretch the term far be­
yond what it can bear. A mere request for help from a com­
plainant—who, the Court acknowledges, may “have no de­
tailed knowledge of the relevant statutory mechanisms and 
agency processes,” ante, at 403—cannot be equated with 
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an intent to file a charge. The Court’s test permits no prin­
cipled basis for distinguishing a request for the agency to 
take what might be described as “pre-charge” actions, such 
as interviewing and counseling, from a request for the 
agency to commence enforcement proceedings. All are 
properly considered “agency action,” all presumably would 
be part of the agency’s remedial processes, and all are de­
signed to protect the employee’s rights. But a complainant’s 
intent to trigger actions unrelated to charge processing 
plainly cannot form the basis for distinguishing charges from 
other inquiries because it lacks any grounding in the mean­
ing of the statutory term. 

Even if respondent’s statement, viewed in isolation, could 
reasonably be understood as reflecting the requisite intent, 
it must be viewed in context. It is clear that respondent’s 
filing, taken as a whole, did not amount to a request for the 
EEOC to commence enforcement proceedings. In fact, re­
spondent’s affidavit is replete with indications of an intent 
not to commence formal agency action. The entire first 
paragraph is an extensive statement that respondent had 
been assured her affidavit would be kept confidential, App. 
266, suggesting that she did not intend the document to 
initiate enforcement proceedings, which would require the 
EEOC to notify FedEx of her allegations. See 1 EEOC 
Manual § 2.2(b), at 2:0001 (stating that correspondence ex­
pressing concerns about confidentiality should not be treated 
as a charge). She identified the document as a “complaint.” 
App. 266. And although the document was notarized and 
respondent attested to its truthfulness, nowhere did she 
state that she authorized the EEOC to attempt to resolve 
the dispute. Id., at 266–274. Finally, the affidavit was 
attached to the intake questionnaire, which also gave no 
objective indication of any intent to activate the EEOC’s 
enforcement proceedings. 

As the Court concedes, the agency would not consider re­
spondent’s intake questionnaire a charge. Ante, at 405. In­
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deed, we are in agreement that the form contains numerous 
indicators that it will not be considered a charge. Ibid. 
(stating that the “design of the form . . . does not give rise 
to the inference that the employee requests action against 
the employer,” and “[i]n fact the wording of the question­
naire suggests the opposite”). The title of the form, “Intake 
Questionnaire,” 4 suggests that its purpose is preliminary in­
formation gathering, not the filing of a formal charge. Like­
wise, the statement at the top of the form indicates that fur­
ther steps are anticipated: “Please answer the following 
questions, telling us briefly why you have been discriminated 
against in employment. An officer of the EEOC will talk 
with you after you complete this form.” App. 265. The 
form gives the complainant the opportunity to keep her iden­
tity confidential. Ibid. And it contains a Privacy Act 
statement on the back, prominently referenced on the front 
of the form, which states that the information provided on 
the questionnaire “will be used by Commission employees to 
determine the existence of facts relevant to a decision as 
to whether the Commission has jurisdiction over potential 
charges, complaints or allegations of employment discrimina­
tion and to provide such pre-charge filing counseling as is 
appropriate.” Ibid. (emphasis added). 

The Court apparently believes that these objective indica­
tors are trumped by the fact that respondent marked the 

4 An apparently more recent version of Form 283 is entitled “Charge 
Questionnaire,” and states that, “[w]hen this form constitutes the only 
timely written statement of alleg[ed] . . .  discrimination, the Commission 
will, consistent with 29 CFR 1601.12(b) and 29 CFR 1626.8(b), consider it 
to be a sufficient charge of discrimination under the relevant statute(s).” 
1 EEOC Manual, Exh. 1–B, at 1:0006 (June 2001); see also B. Lindemann & 
D. Kadue, Age Discrimination in Employment Law 477, n. 14 (2003). Al­
though the “Charge Questionnaire” form is dated “Test 10/94,” and is 
the only questionnaire form included in the EEOC Manual, it was not the 
form respondent used. Her intake questionnaire form was dated 1987. 
App. 265. 
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box authorizing the agency to disclose her identity to her 
employer. That portion of the form states: “Normally, your 
identity will be disclosed to the organization which allegedly 
discriminated against you. Do you . . .  Consent or . . . not  
consent to such disclosure?” Ibid. Since the form states it 
is for a narrow purpose and that identities of complainants 
are normally disclosed, there is no reason to view respond­
ent’s checking of the box as converting the form’s stated nar­
row purpose to a broader one. 

In comparison to the intake questionnaire, the “Charge of 
Discrimination” form contains a number of objective indica­
tions that it will trigger the agency’s enforcement processes. 
Indeed, its very title clearly indicates that it is a charge, and 
it contains a space for a charge number. 1 EEOC Manual 
Exh. 2–C, at 2:0009. Although both forms require the com­
plainant to sign and attest that the information is correct, 
only the charge of discrimination requests an attestation that 
the complainant intends to initiate the agency’s procedures. 
Just above the space for the complainant’s signature, the 
form states “I want this charge filed with both the EEOC 
and the State or local Agency, if any. I will advise the agen­
cies if I change my address or telephone number and I will 
cooperate fully with them in the processing of my charge in 
accordance with their procedures.” Ibid. The form notes 
“Charging Party” at the bottom of the space for the signa­
ture. Ibid. And it states on the back that “[t]he purpose 
of the charge, whether recorded initially on this form or in 
some other way reduced to writing and later recorded on 
this form, is to invoke the jurisdiction of the Commission.” 
Id., at 2:0010. Also on the back, under “ROUTINE USES,” 
the charge of discrimination states that “[i]nformation pro­
vided on this form will be used by Commission employees 
to guide the Commission’s investigatory activities.” Ibid. 
Although the EEOC prefers to receive a completed charge 
form, see Brief for United States as Amicus Curiae 18, n. 9 
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(noting that “EEOC’s preferred practice is indeed to receive 
a completed Form 5 whenever possible”), another writing 
could indicate a complainant’s intent to commence the 
EEOC’s enforcement processes. But the form chosen by 
the complainant must be viewed as strong evidence of the 
complainant’s intent, and that evidence should be deemed 
overcome only if the document, viewed as a whole, compels 
that conclusion. 

For the reasons I have described, respondent’s intake 
questionnaire and attached affidavit do not objectively indi­
cate that she intended to initiate the EEOC’s enforcement 
processes. The Court’s conclusion that the two factors 
“were enough to bring the entire filing within the definition 
of charge,” ante, at 406, is not supported by the facts and, 
in my view, reveals that the Court’s standard is sufficiently 
vacuous to permit the agency’s post hoc interpretation of 
a document to control. But we cannot, under the guise of 
deference, sanction an agency’s use of a standard that the 
agency has not adequately explained. Cf., e. g., Pearson v. 
Shalala, 164 F. 3d 650, 660–661 (CADC 1999) (equating 
an agency’s denial of a party’s request based on the appli­
cation of a vague term with simply saying “no” without 
explanation). 

The malleability of the Court’s test is further revealed by 
its statement that “[t]here might be instances where the indi­
cated discrimination is so clear or pervasive that the agency 
could infer from the allegations themselves that action is re­
quested and required.” Ante, at 405. The clarity or perva­
siveness of alleged discrimination is irrelevant to the employ­
ee’s intent to file a charge. Although the Court states that 
the “agency is not required to treat every completed Intake 
Questionnaire as a charge,” ibid., it apparently would permit 
the EEOC to do so, because under the Court’s test the 
EEOC can infer intent from circumstances—such as “clear 
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or pervasive” discrimination—that have no grounding in the 
“intent to act” requirement.5 

III 

Yet another indication that respondent’s documents did not 
objectively manifest an intent to initiate the EEOC’s en­
forcement processes is that the agency did not treat them as 
a charge. It did not assign a charge number, and it did not 
notify FedEx or commence its enforcement proceedings. 
This is not surprising: The EEOC accepts charges via a thor­
ough intake process 6 in which completed intake question­
naires are not typically viewed as charges, but are used to 
assist the EEOC in developing the charge. A complainant 
visiting an EEOC office may be asked to complete an intake 
questionnaire. See EEOC FAQ, Answer to “How do I file 
a charge of employment discrimination?” online at https:// 
eeoc.custhelp.com. An EEOC investigator then conducts a 
precharge interview, 1 EEOC Manual § 2.4, at 2:0001; 2 B. 
Lindemann & P. Grossman, Employment Discrimination 

5 Perhaps the Court’s statement is intended to address the EEOC’s au­
thority to investigate alleged discrimination even in the absence of a 
charge. Under Title VII, these are called “Commissioner Charges.” 
See, e. g., 29 CFR § 1601.11(a). While the ADEA does not provide for 
such charges, the EEOC has independent authority to investigate age dis­
crimination in the absence of any charge. See 29 U. S. C. § 626(a); 29 CFR 
§ 1626.4; Gilmer v. Interstate/Johnson Lane Corp., 500 U. S. 20, 28 (1991); 
1 EEOC Manual § 8.1, at 8:0001 (June 2001). If this is what the Court 
means by its statement that allegations of “clear or pervasive” discrimina­
tion may indicate to the agency that action is “required,” ante, at 405, then 
it is not clear how it is relevant to the standards at issue in this case for 
evaluating an individual complainant’s filing. 

6 This process, in all respects relevant to this case, has been consistently 
used by the agency since shortly after it assumed jurisdiction over ADEA 
actions in 1979. See 1 EEOC Manual §§ 2.1–2.7, at 2:0001–2:0006 (2002); 
2 B. Lindemann & P. Grossman, Employment Discrimination Law 1220 
(3d ed. 1996); B. Schlei & P. Grossman, Employment Discrimination Law 
939–940, 942, 948 (2d ed. 1983). 

http:eeoc.custhelp.com
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Law 1685 (4th ed. 2007), covering a range of topics, includ­
ing applicable laws, the complainant’s allegations and other 
possibly discriminatory practices, confidentiality, time limits, 
notice requirements, and private suit rights. See 1 EEOC 
Manual §§ 2.4(a)–(g), at 2:0001–2:0003. Using the informa­
tion contained in the intake questionnaire and gathered dur­
ing the interview, the investigator drafts the charge on a 
Form 5 Charge of Discrimination according to specific 
agency instructions, and also drafts an affidavit containing 
background data. See id., § 2.5, at 2:0003–2:0005. The in­
vestigator assigns a charge number and begins the proc­
ess of serving notice on the employer and investigating 
the allegations. See 2 Lindemann & Grossman, supra, at 
1685–1690. 

Charges are thus typically completed and filed by the 
agency, not the complainant. See Edelman v. Lynchburg 
College, 535 U. S. 106, 115, n. 9 (2002) (“The general practice 
of EEOC staff members is to prepare a formal charge of 
discrimination for the complainant to review and to verify” 
(citing Brief for United States et al. as Amici Curiae 24)); 
EEOC FAQ, Answers to “Where can I obtain copies of the 
forms to file a charge?” (stating that the agency’s policy is 
not to provide blank charge forms); “How do I file a charge 
of employment discrimination?” (“When the field office has 
all the information it needs, you will be counseled regarding 
the strengths and weaknesses of a potential charge and/or 
you will receive a completed charge form (Form 5) for your 
signature”), online at https://eeoc.custhelp.com. Once the 
charge is complete, the EEOC notifies the employer of the 
charge, usually attaching a copy of the completed charge 
form. 1 EEOC Manual § 3.6, at 3:0001 (“While 29 CFR 
§ 1626.11 only requires notice to the [employer] that 
an ADEA charge has been filed, it is EEOC policy to also 
serve the [employer] with a copy of ADEA charges un­
less this will impede EEOC’s law enforcement functions”); 

http:https://eeoc.custhelp.com
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Inzeo Memorandum, online at http://www.eeoc.gov/charge/ 
memo-8-13-07.html. 

To be sure, the EEOC is prepared to accept charges by 
other methods. If the complainant cannot or will not visit 
an EEOC office, an investigator may conduct the precharge 
interview and take the charge by telephone, see 1 EEOC 
Manual §§ 2.3, 2.4, at 2:0001, but the agency must reduce the 
allegations to writing before they will be considered a 
charge, see 29 CFR § 1626.8(b) (“[A] charge is sufficient when 
the Commission receives from the person making the charge 
either a written statement or information reduced to writing 
by the Commission that conforms to the requirements of 
§ 1626.6”). When the EEOC receives correspondence that 
is a potential charge, the investigator must contact the com­
plainant and conduct an intake interview. See 1 EEOC 
Manual § 2.2(a), at 2:0001. Alternatively, if the correspond­
ence “contains all information necessary to begin investigat­
ing, constitutes a clear and timely request for EEOC to act, 
and does not express concerns about confidentiality or retali­
ation,” then the investigator may process it as a charge with­
out conducting an interview. See id., § 2.2(b), at 2:0001. 

Thus, while the EEOC does not typically view an intake 
questionnaire as a charge, I would not rule out the possibility 
that, in appropriate circumstances, an intake questionnaire, 
like other correspondence, could contain the elements neces­
sary to constitute a charge. But an intake questionnaire— 
even one accompanied by an affidavit—should not be con­
strued as a charge unless it objectively indicates an intent 
to initiate the EEOC’s enforcement processes. As I have 
explained, respondent’s intake questionnaire and attached af­
fidavit fall short of that standard. I would hold that the 
documents respondent filed with the EEOC were not a 
charge and thus did not preserve her right to sue. 

The implications of the Court’s decision will reach far be­
yond respondent’s case. Today’s decision does nothing—ab­

http://www.eeoc.gov/charge
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solutely nothing—to solve the problem that under the 
EEOC’s current processes no one can tell, ex ante, whether 
a particular filing is or is not a charge. Given the Court’s 
utterly vague criteria, whatever the agency later decides to 
regard as a charge is a charge—and the statutorily required 
notice to the employer and conciliation process will be 
evaded in the future as it has been in this case. The Court’s 
failure to apply a clear and sensible rule renders its decision 
of little use in future cases to complainants, employers, or 
the agency. 

For these reasons, I would reverse the judgment below. 
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One element of tax evasion under 26 U. S. C. § 7201 is “the existence of a 
tax deficiency.” Sansone v. United States, 380 U. S. 343, 351. Peti­
tioner Boulware was charged with criminal tax evasion and filing a false 
income tax return for diverting funds from a closely held corporation, 
HIE, of which he was the president, founder, and controlling share­
holder. To support his argument that the Government could not estab­
lish the tax deficiency required to convict him, Boulware sought to intro­
duce evidence that HIE had no earnings and profits in the relevant 
taxable years, so he in effect received distributions of property that 
were returns of capital, up to his basis in his stock, which are not tax­
able, see 26 U. S. C. §§ 301 and 316(a). Under § 301(a), unless the Inter­
nal Revenue Code requires otherwise, a “distribution of property” 
“made by a corporation to a shareholder with respect to its stock shall 
be treated in the manner provided in [§ 301(c)].” Section 301(c) pro­
vides that the portion of the distribution that is a “dividend,” as defined 
by § 316(a), must be included in the recipient’s gross income; and the 
portion that is not a dividend is, depending on the shareholder’s basis 
for his stock, either a nontaxable return of capital or a taxable capital 
gain. Section 316(a) defines “dividend” as a “distribution” out of “earn­
ings and profits.” The District Court granted the Government’s in 
limine motion to bar evidence supporting Boulware’s return-of-capital 
theory, relying on the Ninth Circuit’s Miller decision that a diversion of 
funds in a criminal tax evasion case may be deemed a return of capital 
only if the taxpayer or corporation demonstrates that the distributions 
were intended to be such a return. The court later found Boulware’s 
proffer of evidence insufficient under Miller and declined to instruct the 
jury on his theory. In affirming his conviction, the Ninth Circuit held 
that Boulware’s proffer was properly rejected under Miller because he 
offered no proof that the amounts diverted were intended as a return 
of capital when they were made. 

Held: A distributee accused of criminal tax evasion may claim return-of­
capital treatment without producing evidence that, when the distribu­
tion occurred, either he or the corporation intended a return of capital. 
Pp. 429–439. 
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(a) Tax classifications like “dividend” and “return of capital” turn on 
a transaction’s “objective economic realities,” not “the particular form 
the parties employed.” Frank Lyon Co. v. United States, 435 U. S. 561, 
573. In economic reality, a shareholder’s informal receipt of corporate 
property “may be as effective a means of distributing profits among 
stockholders as the formal declaration of a dividend,” Palmer v. Com­
missioner, 302 U. S. 63, 69, or as effective a means of returning a share­
holder’s capital, see ibid. Economic substance remains the touchstone 
for characterizing funds that a shareholder diverts before they can be 
recorded on a corporation’s books. Pp. 429–430. 

(b) Miller’s view that a return-of-capital defense requires evidence of 
a corresponding contemporaneous intent sits uncomfortably not only 
with the tax law’s economic realism, but also with the particular word­
ing of §§ 301 and 316(a). As these sections are written, the tax conse­
quences of a corporation’s distribution made with respect to stock 
depend, not on anyone’s purpose to return capital or get it back, but on 
facts wholly independent of intent: whether the corporation had earn­
ings and profits, and the amount of the taxpayer’s basis for his stock. 
The Miller court could claim no textual hook for its contemporaneous 
intent requirement, but argued that it avoided supposed anomalies. 
The court, however, mistakenly reasoned that applying §§ 301 and 316(a) 
in criminal cases unnecessarily emphasizes the deficiency’s amount while 
ignoring the willfulness of the intent to evade taxes. Willfulness is an 
element of the crimes because the substantive provisions defining tax 
evasion and filing a false return expressly require it, see, e. g., § 7201. 
Nothing in §§ 301 and 316(a) relieves the Government of the burden of 
proving willfulness or impedes it from doing so if there is evidence of 
willfulness. The Miller court also erred in finding it troublesome that, 
without a contemporaneous intent requirement, a shareholder distribu­
tee would be immune from punishment if the corporation had no earn­
ings and profits but convicted if the corporation did have earning and 
profits. An acquittal in the former instance would in fact result merely 
from the Government’s failure to prove an element of the crime. The 
fact that a shareholder of a successful corporation may have different 
tax liability from a shareholder of a corporation without earnings and 
profits merely follows from the way §§ 301 and 316(a) are written and 
from § 7201’s tax deficiency requirement. Even if there were compel­
ling reasons to extend § 7201 to cases in which no taxes are owed, Con­
gress, not the Judiciary, would have to do the rewriting. Pp. 430–434. 

(c) Miller also suffers from its own anomalies. First, §§ 301 and 316 
are odd stalks for grafting a contemporaneous intent requirement. 
Correct application of their rules will often become possible only at the 
end of the corporation’s tax year, regardless of the shareholder or corpo­
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ration’s understanding months earlier when a particular distribution 
may have been made. Moreover, § 301(a), which expressly provides 
that distributions made with respect to stock “shall be treated in the 
manner provided in [§ 301(c)],” ostensibly provides for all variations of 
tax treatment of such distributions unless a separate Code provision 
requires otherwise. Yet Miller effectively converts the section into one 
of merely partial coverage, leaving the tax status of one class of distri­
butions in limbo in criminal cases. Allowing § 61(a) of the Code, which 
defines gross income, “[e]xcept as otherwise provided,” as “all income 
from whatever source derived,” to step in where § 301(a) has been 
pushed aside would sanction yet another eccentricity: § 301(a) would not 
cover what it says it “shall” (distributions with respect to stock for 
which no more specific provision is made), while § 61(a) would have to 
apply to what by its terms it should not (a receipt of funds for which 
tax treatment is “otherwise provided” in § 301(a)). Miller erred in re­
quiring contemporaneous intent, and the Ninth Circuit’s judgment here, 
relying on Miller, is likewise erroneous. Pp. 434–436. 

(d) This Court declines to address the Government’s argument that 
the judgment should be affirmed on the ground that before any distribu­
tion may be treated as a return of capital, it must first be distributed to 
the shareholder “with respect to . . . stock.” The facts in this case have 
not been raked over with that condition in mind, and any canvas of 
evidence and Boulware’s proffer should be made by a court familiar with 
the entire evidentiary record. Nor will the Court take up in the first 
instance the question whether an unlawful diversion may ever be 
deemed a “distribution . . .  with  respect to [a corporation’s] stock.” 
Pp. 436–439. 

470 F. 3d 931, vacated and remanded. 

Souter, J., delivered the opinion for a unanimous Court. 

John D. Cline argued the cause for petitioner. With him 
on the briefs was C. Kevin Marshall. 

Deanne E. Maynard argued the cause for the United 
States. With her on the brief were Solicitor General Clem­
ent, Acting Assistant Attorney General Morrison, Deputy 
Solicitor General Dreeben, Alan Hechtkopf, Karen Quesnel, 
and S. Robert Lyons.* 

*John L. Pollok and Joshua L. Dratel filed a brief for the National 
Association of Criminal Defense Lawyers as amicus curiae. 
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Justice Souter delivered the opinion of the Court. 

Sections 301 and 316(a) of the Internal Revenue Code set 
the conditions for treating certain corporate distributions as 
returns of capital, nontaxable to the recipient. 26 U. S. C. 
§§ 301, 316(a) (2000 ed. and Supp. V). The question here is 
whether a distributee accused of criminal tax evasion may 
claim return-of-capital treatment without producing evi­
dence that either he or the corporation intended a capital 
return when the distribution occurred. We hold that no 
such showing is required. 

I 

“[T]he capstone of [the] system of sanctions . . . calculated 
to induce . . . fulfillment of every duty under the income tax 
law,” Spies v. United States, 317 U. S. 492, 497 (1943), is 26 
U. S. C. § 7201, making it a felony willfully to “attemp[t] in 
any manner to evade or defeat any tax imposed by” the 
Code.1 One element of tax evasion under § 7201 is “the ex­
istence of a tax deficiency,” Sansone v. United States, 380 
U. S. 343, 351 (1965); see also Lawn v. United States, 355 
U. S. 339, 361 (1958),2 which the Government must prove be­
yond a reasonable doubt, see ibid. (“[O]f course, a conviction 
upon a charge of attempting to evade assessment of income 
taxes by the filing of a fraudulent return cannot stand in the 
absence of proof of a deficiency”). 

Any deficiency determination in this case will turn on 
§§ 301 and 316(a) of the Code. According to § 301(a), unless 
another provision of the Code requires otherwise, a “distri­

1 A related provision, 26 U. S. C. § 7206(1), criminalizes the willful filing 
of a tax return believed to be materially false. See n. 9, infra. 

2 “[T]he elements of § 7201 are willfulness[,] the existence of a tax 
deficiency, . . . and an affirmative act constituting an evasion or attempted 
evasion of the tax.” Sansone v. United States, 380 U. S. 343, 351 (1965). 
The Courts of Appeals have divided over whether the Government must 
prove the tax deficiency is “substantial,” see United States v. Daniels, 387 
F. 3d 636, 640–641, and n. 2 (CA7 2004) (collecting cases); we do not address 
that issue here. 
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bution of property” that is “made by a corporation to a share­
holder with respect to its stock shall be treated in the man­
ner provided in [§ 301(c)].” Under § 301(c), the portion of the 
distribution that is a “dividend,” as defined by § 316(a), must 
be included in the recipient’s gross income; and the portion 
that is not a dividend is, depending on the shareholder’s basis 
for his stock, either a nontaxable return of capital or a gain 
on the sale or exchange of stock, ordinarily taxable to the 
shareholder as a capital gain. Finally, § 316(a) defines “divi­
dend” as 

“any distribution of property made by a corporation to 
its shareholders— 

“(1) out of its earnings and profits accumulated after 
February 28, 1913, or 

“(2) out of its earnings and profits of the taxable year 
(computed as of the close of the taxable year without 
diminution by reason of any distributions made during 
the taxable year), without regard to the amount of the 
earnings and profits at the time the distribution was 
made.” 

Sections 301 and 316(a) together thus make the existence of 
“earnings and profits” 3 the decisive fact in determining the 
tax consequences of distributions from a corporation to a 
shareholder with respect to his stock. This requirement of 
“relating the tax status of corporate distributions to earnings 
and profits is responsive to a felt need for protecting returns 
of capital from tax.” 4 Bittker & Lokken ¶ 92.1.1, at 92–3. 

II 
In this criminal tax proceeding, petitioner Michael Boul­

ware was charged with several counts of tax evasion and 

3 Although the Code does not “comprehensively define ‘earnings and 
profits,’ ” 4 B. Bittker & L. Lokken, Federal Taxation of Income, Estates 
and Gifts ¶ 92.1.3, p. 92–6 (3d ed. 2003) (hereinafter Bittker & Lokken), the 
“[p]rovisions of the Code and regulations relating to earnings and profits 
ordinarily take taxable income as the point of departure,” id., at 92–9. 
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filing a false income tax return, stemming from his diversion 
of funds from Hawaiian Isles Enterprises (HIE), a closely 
held corporation of which he was the president, founder, and 
controlling (though not sole) shareholder. At trial,4 the 
United States sought to establish that Boulware had re­
ceived taxable income by “systematically divert[ing] funds 
from HIE in order to support a lavish lifestyle.” 384 F. 3d 
794, 799 (CA9 2004). The Government’s evidence showed 
that 

“[Boulware] gave millions of dollars of HIE money to 
his girlfriend . . . and millions of dollars to his wife . . . 
without reporting any of this money on his personal in­
come tax returns. . . .  [H]e siphoned off this money pri­
marily by writing checks to employees and friends and 
having them return the cash to him, by diverting pay­
ments by HIE customers, by submitting fraudulent in­
voices to HIE, and by laundering HIE money through 
companies in the Kingdom of Tonga and Hong Kong.” 
Ibid. 

In defense, Boulware sought to introduce evidence that HIE 
had no retained or current earnings and profits in the rele­
vant taxable years, with the consequence (he argued) that 
he in effect received distributions of property that must have 
been returns of capital, up to his basis in his stock. See 
§ 301(c)(2). Because the return of capital was nontaxable, 
the argument went, the Government could not establish the 
tax deficiency required to convict him. 

4 The trial at issue in this case was actually Boulware’s second trial on 
§§ 7201 and 7206(1) charges, his convictions on those counts in an earlier 
trial having been vacated by the Ninth Circuit for reasons not at issue 
here, see 384 F. 3d 794 (2004). In that earlier trial, Boulware was also 
convicted of conspiracy to make false statements to a federally insured 
financial institution, in violation of 18 U. S. C. § 371. The Ninth Circuit 
affirmed Boulware’s conspiracy conviction that first time around, however, 
so the present trial did not include a conspiracy charge. 
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The Government moved in limine to bar evidence in sup­
port of Boulware’s return-of-capital theory, on the grounds 
of “irrelevan[ce] in [this] criminal tax case,” App. 20. The 
Government relied on the Ninth Circuit’s decision in United 
States v. Miller, 545 F. 2d 1204 (1976), in which that court 
held that in a criminal tax evasion case, a diversion of funds 
may be deemed a return of capital only after “some demon­
stration on the part of the taxpayer and/or the corporation 
that such [a distribution was] intended to be such a return,” 
id., at 1215. Boulware, the Government argued, had offered 
to make no such demonstration. App. 21. 

The District Court granted the Government’s motion, and 
when Boulware sought “to present evidence of [HIE’s] al­
leged over-reporting of income, and an offer of proof relating 
to the issue of . . . dividends,” id., at 135, the District Court 
denied his request. The court said that “[n]ot only would 
much of [his proffered] evidence be excludable as expert 
legal opinion, it is plainly insufficient under the Miller case,” 
id., at 138, and accordingly declined to instruct the jury on 
Boulware’s return-of-capital theory. The jury rejected his 
alternative defenses (that the diverted funds were nontax­
able corporate advances or loans, or that he used the moneys 
for corporate purposes), and found him guilty on nine counts, 
four of tax evasion and five of filing a false return. 

The Ninth Circuit affirmed. 470 F. 3d 931 (2006). It ac­
knowledged that “imposing an intent requirement creates a 
disconnect between civil and criminal liability,” but thought 
that under Miller, “the characterization of diverted corpo­
rate funds for civil tax purposes does not dictate their char­
acterization for purposes of a criminal tax evasion charge.” 
470 F. 3d, at 934. The court held the test in a criminal case 
to be “whether the defendant has willfully attempted to 
evade the payment or assessment of a tax.” Ibid. Because 
Boulware “ ‘presented no concrete proof that the amounts 
were considered, intended, or recorded on the corporate rec­
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ords as a return of capital at the time they were made,’ ” id., 
at 935 (quoting Miller, supra, at 1215), the Ninth Circuit held 
that Boulware’s proffer was “properly rejected . . . as inade­
quate,” 470 F. 3d, at 935. 

Judge Thomas concurred because the panel was bound by 
Miller, but noted that “Miller—and now the majority opin­
ion—hold that a defendant may be criminally sanctioned for 
tax evasion without owing a penny in taxes to the govern­
ment.” 470 F. 3d, at 938. That, he said, not only “indi­
cate[s] a logical fallacy, but is in flat contradiction with the 
tax evasion statute’s requirement . . . of a tax deficiency.” 
Ibid. (internal quotation marks omitted).5 

We granted certiorari, 551 U. S. 1191 (2007), to resolve a 
split among the Courts of Appeals over the application of 
§§ 301 and 316(a) to informally transferred or diverted corpo­
rate funds in criminal tax proceedings.6 We now vacate 
and remand. 

5 Judge Thomas went on to say that the Government would prevail even 
without Miller’s rule because, in his view, Boulware’s diversions were “un­
lawful,” and the return-of-capital rules would not apply to diversions made 
for unlawful purposes. See 470 F. 3d, at 938–939. 

6 As noted, the Ninth Circuit holds that §§ 301 and 316(a) are not to be 
consulted in a criminal tax evasion case until the defendant produces evi­
dence of an intent to treat diverted funds as a return of capital at the time 
it was made. See 470 F. 3d 931 (2006) (case below). By contrast, the 
Second Circuit allows a criminal defendant to invoke §§ 301 and 316(a) 
without evidence of a contemporaneous intent to treat such moneys as 
returns of capital. See United States v. Bok, 156 F. 3d 157, 162 (1998) 
(“[I]n return of capital cases, a taxpayer’s intent is not determinative in 
defining the taxpayer’s conduct”). Meanwhile, the Third, Sixth, and Elev­
enth Circuits arguably have taken the position that §§ 301 and 316(a) are 
altogether inapplicable in criminal tax cases involving informal distribu­
tions. See United States v. Williams, 875 F. 2d 846, 850–852 (CA11 1989); 
United States v. Goldberg, 330 F. 2d 30, 38 (CA3 1964); Davis v. United 
States, 226 F. 2d 331, 334–335 (CA6 1955); but see Brief for Petitioner 16 
(“[T]hese cases can be read to address the allocation of the burden of proof 
on the return of capital issue, rather than the applicable substantive 
principles”). 
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III
 
A
 

The colorful behavior described in the allegations requires 
a reminder that tax classifications like “dividend” and “re­
turn of capital” turn on “the objective economic realities of 
a transaction rather than . . . the particular form the parties 
employed,” Frank Lyon Co. v. United States, 435 U. S. 561, 
573 (1978); a “given result at the end of a straight path is not 
made a different result . . . by following a devious  path,” 
Minnesota Tea Co. v. Helvering, 302 U. S. 609, 613 (1938).7 

As for distributions with respect to stock, in economic reality 
a shareholder’s informal receipt of corporate property “may 
be as effective a means of distributing profits among stock­
holders as the formal declaration of a dividend,” Palmer v. 
Commissioner, 302 U. S. 63, 69 (1937), or as effective a means 
of returning a shareholder’s capital, see ibid. Accordingly, 
“[a] distribution to a shareholder in his capacity as such . . . 

7 We have also recognized that “[t]he legal right of a taxpayer to 
decrease the amount of what otherwise would be his taxes, or altogether 
avoid them, by means which the law permits, cannot be doubted.” 
Gregory v. Helvering, 293 U. S. 465, 469 (1935). The rule is a two-way 
street: “while a taxpayer is free to organize his affairs as he chooses, nev­
ertheless, once having done so, he must accept the tax consequences of his 
choice, whether contemplated or not, . . . and  may  not  enjoy  the  benefit of 
some other route he might have chosen to follow but did not,” Commis­
sioner v. National Alfalfa Dehydrating & Milling Co., 417 U. S. 134, 149 
(1974); see also id., at 148 (referring to “the established tax principle that 
a transaction is to be given its tax effect in accord with what actually 
occurred and not in accord with what might have occurred”); Founders 
Gen. Corp. v. Hoey, 300 U. S. 268, 275 (1937) (“To make the taxability of 
the transaction depend upon the determination whether there existed an 
alternative form which the statute did not tax would create burden and 
uncertainty”). The question here, of course, is not whether alternative 
routes may have offered better or worse tax consequences, see generally 
Isenbergh, Review: Musings on Form and Substance in Taxation, 49 
U. Chi. L. Rev. 859 (1982); rather, it is “whether what was done . . . was  
the thing which the statute[, here §§ 301 and 316(a),] intended,” Gregory, 
supra, at 469. 
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is subject to § 301 even though it is not declared in formal 
fashion.” B. Bittker & J. Eustice, Federal Income Taxation 
of Corporations and Shareholders ¶ 8.05[1], pp. 8–36 to 8–37 
(6th ed. 1999) (hereinafter Bittker & Eustice); see also Gard­
ner, The Tax Consequences of Shareholder Diversions in 
Close Corporations, 21 Tax L. Rev. 223, 239 (1966) (herein­
after Gardner) (“Sections 316 and 301 do not require any 
formal path to be taken by a corporation in order for those 
provisions to apply”). 

There is no reason to doubt that economic substance re­
mains the right touchstone for characterizing funds received 
when a shareholder diverts them before they can be recorded 
on the corporation’s books. While they “never even pass 
through the corporation’s hands,” Bittker & Eustice ¶ 8.05[9], 
at 8–51, even diverted funds may be seen as dividends or 
capital distributions for purposes of §§ 301 and 316(a), see 
Truesdell v. Commissioner, 89 T. C. 1280 (1987) (treating di­
verted funds as “constructive” distributions in civil tax pro­
ceedings). The point, again, is that “taxation is not so much 
concerned with the refinements of title as it is with actual 
command over the property taxed—the actual benefit for 
which the tax is paid.” Corliss v. Bowers, 281 U. S. 376, 
378 (1930); see also Griffiths v. Commissioner, 308 U. S. 355, 
358 (1939).8 

B 
Miller’s view that a criminal defendant may not treat a 

distribution as a return of capital without evidence of a cor­

8 Thus in the period between this Court’s decisions in Commissioner v. 
Wilcox, 327 U. S. 404 (1946) (holding embezzled funds to be nontaxable to 
the embezzler), and James v. United States, 366 U. S. 213 (1961) (overrul­
ing Wilcox, holding embezzled funds to be taxable income), the Govern­
ment routinely argued that diverted funds were “constructive distribu­
tions,” taxable to the recipient as dividends. See generally Gardner 237 
(“While Wilcox was good law, the safest way to insure that both the corpo­
ration and the shareholder would be taxed on their respective gain from 
the diverted funds was to label them dividends”); 4 Bittker & Lokken 
¶ 92.2(7), at 92–23, n. 37. 
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responding contemporaneous intent sits uncomfortably not 
only with the tax law’s economic realism, but with the partic­
ular wording of §§ 301 and 316(a), as well. As those sections 
are written, the tax consequences of a “distribution by a cor­
poration with respect to its stock” depend, not on anyone’s 
purpose to return capital or to get it back, but on facts 
wholly independent of intent: whether the corporation had 
earnings and profits, and the amount of the taxpayer’s basis 
for his stock. Cf. Truesdell v. Commissioner, Internal Rev­
enue Service (IRS) Action on Decision 1988–25, 1988 WL 
570761 (Sept. 12, 1988) (recommendation regarding acquies­
cence), IRS Non Docketed Service Advice Review, 1989 WL 
1172952 (Mar. 15, 1989) (reply to request for reconsideration) 
(“[I]ntent is irrelevant. . . . [E]very distribution made with 
respect to a shareholder’s stock is taxable as ordinary in­
come, capital gain, or not at all pursuant to section 301(c) 
dependent upon the corporation’s earnings and profits and 
the shareholder’s stock basis. The determination is compu­
tational and not dependent upon intent”). 

When the Miller court went the other way, needless to 
say, it could claim no textual hook for the contemporaneous 
intent requirement, but argued for it as the way to avoid two 
supposed anomalies. First, the court thought that applying 
§§ 301 and 316(a) in criminal cases unnecessarily emphasizes 
the exact amount of deficiency while “completely ignor[ing] 
one essential element of the crime charged: the willful intent 
to evade taxes . . . .” 545 F. 2d, at 1214. But there is an 
analytical mistake here. Willfulness is an element of the 
crimes charged because the substantive provisions defining 
tax evasion and filing a false return expressly require it, see 
§ 7201 (“[a]ny person who willfully attempts . . .  ”);  §  7206(1) 
(“[w]illfully makes and subscribes . . . ”). The element of 
willfulness is addressed at trial by requiring the Government 
to prove it. Nothing in §§ 301 and 316(a) as written (that is, 
without an intent requirement) relieves the Government of 
this burden of proving willfulness or impedes it from doing 



552US2 Unit: $U22 [01-17-12 10:50:59] PAGES PGT: OPIN

432 BOULWARE v. UNITED STATES 

Opinion of the Court 

so if evidence of willfulness is there. Those two sections as 
written simply address a different element of criminal eva­
sion, the existence of a tax deficiency, and both deficiency 
and willfulness can be addressed straightforwardly (in jury 
instructions or bench findings) without tacking an intent re­
quirement onto the rule distinguishing dividends from capi­
tal returns. 

Second, the Miller court worried that if a defendant could 
claim capital treatment without showing a corresponding and 
contemporaneous intent, 

“[a] taxpayer who diverted funds from his close corpora­
tion when it was in the midst of a financial difficulty 
and had no earnings and profits would be immune from 
punishment (to the extent of his basis in the stock) for 
failure to report such sums as income; while that very 
same taxpayer would be convicted if the corporation had 
experienced a successful year and had earnings and 
profits.” 545 F. 2d, at 1214. 

“Such a result,” said the court, “would constitute an extreme 
example of form over substance.” Ibid. The Circuit thus 
assumed that a taxpayer like Boulware could be convicted of 
evasion with no showing of deficiency from an unreported 
dividend or capital gain. 

But the acquittal that the author of Miller called form 
trumping substance would in fact result from the Govern­
ment’s failure to prove an element of the crime. There is no 
criminal tax evasion without a tax deficiency, see supra, at 
424,9 and there is no deficiency owing to a distribution (re­

9 Boulware was also convicted of violating § 7206(1), which makes it a 
felony “[w]illfully [to] mak[e] and subscrib[e] any return, statement, or 
other document, which contains or is verified by a written declaration that 
it is made under the penalties of perjury, and which [the taxpayer] does 
not believe to be true and correct as to every material matter.” He ar­
gues that if the Ninth Circuit erred, its error calls into question not only 
his § 7201 conviction, but his § 7206(1) conviction as well. Brief for Peti­
tioner 15–16. Although the Courts of Appeals are unanimous in holding 
that § 7206(1) “does not require the prosecution to prove the existence of 
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ceived with respect to a corporation’s stock) if a corporation 
has no earnings and profits and the value distributed does 
not exceed the taxpayer-shareholder’s basis for his stock. 
Thus the fact that a shareholder distributee of a successful 
corporation may have different tax liability from a share­
holder of a corporation without earnings and profits merely 
follows from the way §§ 301 and 316(a) are written (to distin­
guish dividend from capital return), and from the require­
ment of tax deficiency for a § 7201 crime. Without the defi­
ciency there is nothing but some act expressing the will to 
evade, and, under § 7201, acting on “bad intentions, alone, [is] 
not punishable,” United States v. D’Agostino, 145 F. 3d 69, 
73 (CA2 1998). 

It is neither here nor there whether the Miller court was 
justified in thinking it would improve things to convict more 
of the evasively inclined by dropping the deficiency require­
ment and finding some other device to exempt returns of 
capital.10 Even if there were compelling reasons to extend 

a tax deficiency,” United States v. Tarwater, 308 F. 3d 494, 504 (CA6 2002); 
see also United States v. Peters, 153 F. 3d 445, 461 (CA7 1998) (collecting 
cases), it is arguable that “the nature and character of the funds received 
can be critical in determining whether . . . §  7206(1) has been violated, 
[even if] proof of a tax deficiency is unnecessary,” 1 I. Comisky, L. Feld, & 
S. Harris, Tax Fraud & Evasion ¶ 2.03[5], p. 21 (2007); see also Brief for 
Petitioner 15–16. The Government does not argue that Boulware’s 
§§ 7201 and 7206(1) convictions should be treated differently at this stage 
of the proceedings, however, and we will accede to the Government’s 
working assumption here that the §§ 7201 and 7206(1) convictions stand or 
fall together. 

10 “A better [method of exempting returns of capital from taxation] could 
no doubt be devised.” 4 Bittker & Lokken ¶ 92.1.1, at 92–3; see ibid. 
(suggesting, for example, that “all receipts from a corporation could be 
treated as taxable income, and a correction for any resulting overtaxation 
could be made in computing gain or loss when stock is sold, exchanged, or 
becomes worthless”); see also Andrews, “Out of its Earnings and Profits”: 
Some Reflections on the Taxation of Dividends, 69 Harv. L. Rev. 1403, 
1439 (1956) (criticizing the earnings and profits concept “[a]s a device for 
separating income from return of capital,” and suggesting that “[d]istribu­
tions which ought to be treated as return of capital [could] be brought 
within the concept of a partial liquidation by special provision”). 

http:capital.10
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§ 7201 to cases in which no taxes are owed, it bears repeating 
that “[t]he spirit of the doctrine which denies to the federal 
judiciary power to create crimes forthrightly admonishes 
that we should not enlarge the reach of enacted crimes by 
constituting them from anything less than the incriminating 
components contemplated by the words used in the statute,” 
Morissette v. United States, 342 U. S. 246, 263 (1952) (opinion 
for the Court by Jackson, J.) (footnote omitted). If § 301, 
§ 316(a), or § 7201 could stand amending, Congress will have 
to do the rewriting. 

C 

Not only is Miller devoid of the support claimed for it, but 
it suffers the demerit of some anomalies of its own. First 
and most obviously, §§ 301 and 316 are odd stalks for grafting 
a contemporaneous intent requirement, given the fact that 
the correct application of their rules will often become 
known only at the end of the corporation’s tax year, regard­
less of the shareholder’s or corporation’s understanding 
months earlier when a particular distribution may have been 
made. Section 316(a)(2) conditions treating a distribution as 
a constructive dividend by reference to earnings and profits, 
and earnings and profits are to be “computed as of the close 
of the taxable year . . . without regard to the amount of the 
earnings and profits at the time the distribution was made.” 
A corporation may make a deliberate distribution to a share­
holder, with everyone expecting a profitable year and consid­
ering the distribution to be a dividend, only to have the 
shareholder end up liable for no tax if the company closes 
out its tax year in the red (so long as the shareholder’s basis 
covers the distribution); when such facts are clear at the time 
the reporting forms and returns are filed,11 the shareholder 

11 Sometimes these facts are not clear, and in certain circumstances a 
corporation may be required to assume it is profitable. For example, the 
instructions to IRS Form 1099–DIV provide that when a corporation is 
unsure whether it has sufficient earnings and profits at the end of the 
taxable year to cover a distribution to shareholders, “the entire payment 
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does not violate § 7201 by paying no tax on the moneys re­
ceived, intent being beside the point. And since intent to 
make a distribution a taxable one cannot control, it would 
be odd to condition nontaxable return-of-capital treatment 
on contemporaneous intent, when the statute says nothing 
about intent at all. 

The intent interpretation is strange for another reason, too 
(a reason in some tension with the Ninth Circuit’s assump­
tion that an unreported distribution without contempora­
neous intent to return capital will support a conviction for 
evasion). The text of § 301(a) ostensibly provides for all 
variations of tax treatment of distributions received with re­
spect to a corporation’s stock unless a separate provision of 
the Code requires otherwise. Yet Miller effectively con­
verts the section into one of merely partial coverage, with 
the result of leaving one class of distributions in a tax status 
limbo in criminal cases. That is, while § 301(a) expressly 
provides that distributions made by a corporation to a share­
holder with respect to its stock “shall be treated in the man­
ner provided in [§ 301(c)],” under Miller, a distribution from 
a corporation without earnings and profits would fail to be a 
return of capital for lack of contemporaneous intent to treat 
it that way; but to the extent that distribution did not exceed 
the taxpayer’s basis for the stock (and thus become a capital 
gain), § 301(a) would leave the distribution unaccounted for. 

It is no answer to say that § 61(a) of the Code would step 
in where § 301(a) has been pushed out. Although § 61(a) de­
fines gross income, “[e]xcept as otherwise provided,” as “all 
income from whatever source derived,” the plain text of 
§ 301(a) does provide otherwise for distributions made with 
respect to stock. So using § 61(a) as a stopgap would only 
sanction yet another eccentricity: § 301(a) would be held not 
to cover what its text says it “shall” (the class of distribu­

must be reported as a dividend.” See http://www.irs.gov/pub/irs-pdf/ 
i1099div.pdf (as visited Feb. 15, 2008, and available in Clerk of Court’s 
case file). 

http://www.irs.gov/pub/irs-pdf
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tions made with respect to stock for which no other more 
specific provision is made), while § 61(a) would need to be 
applied to what by its terms it should not be (a receipt of 
funds for which tax treatment is “otherwise provided” in 
§ 301(a)). 

The implausibility of a statutory reading that either cre­
ates a tax limbo or forces resort to an atextual stopgap is all 
the clearer from the Ninth Circuit’s discussion in this case of 
its own understanding of the consequences of Miller’s rule: 
the court openly acknowledged that “imposing an intent re­
quirement creates a disconnect between civil and criminal 
liability,” 470 F. 3d, at 934. In construing distribution rules 
that draw no distinction in terms of criminal or civil conse­
quences, the disparity of treatment assumed by the Court of 
Appeals counts heavily against its contemporaneous intent 
construction (quite apart from the Circuit’s understanding 
that its interpretation entails criminal liability for evasion 
without any showing of a tax deficiency). 

Miller erred in requiring a contemporaneous intent to 
treat the receipt of corporate funds as a return of capital, 
and the judgment of the Court of Appeals here, relying on 
Miller, is likewise erroneous. 

IV 

The Government has raised nothing that calls for affirm­
ance in the face of the Court of Appeals’s reliance on Miller. 
The United States does not defend differential treatment of 
criminal and civil cases, see Brief for United States 24, and 
it thus stops short of fully defending the Ninth Circuit’s 
treatment. The Government’s argument, instead, is that we 
should affirm under the rule that before any distribution may 
be treated as a return of capital (or, by a parity of reasoning, 
a dividend), it must first be distributed to the shareholder 
“with respect to . . . stock.” Id., at 19 (internal quotation 
marks omitted). The taxpayer’s intent, the Government 
says, may be relevant to this limiting condition, and Boul­
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ware never expressly claimed any such intent. See ibid. 
(“[I]ntent is . . . relevant to whether a payment is a 
‘distribution . . . with respect to [a corporation’s] stock’ ”); but 
see Tr. of Oral Arg. 44 (“[J]ust to be clear, the Government is 
arguing for an objective test here”). 

The Government is of course correct that “with respect 
to . . . stock” is a limiting condition in § 301(a). See supra, 
at 424–425.12 As the Government variously says, it requires 
that “the distribution of property by the corporation be 
made to a shareholder because of his ownership of its stock,” 
Brief for United States 16; and that “ ‘an amount paid by a 
corporation to a shareholder [be] paid to the shareholder in 
his capacity as such,’ ” ibid. (quoting 26 CFR § 1.301–1(c) 
(2007); emphasis deleted). 

This, however, is not the time or place to home in on the 
“with respect to . . . stock” condition. Facts with a bearing 
on it may range from the distribution of stock ownership 13 

12 Another limiting condition is that the diversion of funds must be a 
“distribution” in the first place (regardless of the “with respect to stock” 
limitation), see supra, at 429–430, though the Government is content to 
assume that § 301(a)’s “distribution” language is capacious enough to cover 
the diversions involved here, and that if Boulware bears the burden of 
production in going forward with the defense that the funds he received 
constituted a “distribution” within the meaning of § 301(a), see n. 14, infra, 
that burden has been met. Nor does the Government dispute that Boul­
ware offered sufficient evidence of his basis and HIE’s lack of earnings 
and profits. See Brief for United States 34, n. 11. 

13 See, e. g., Truesdell v. Commissioner, IRS Non Docketed Service Ad­
vice Review, 1989 WL 1172952 (Mar. 15, 1989) (“We believe a corporation 
and its shareholders have a common objective—to earn a profit for the 
corporation to pass onto its shareholders. Especially where the corpora­
tion is wholly owned by one shareholder, the corporation becomes the alter 
ego of the shareholder in his profit making capacity. . . . [B]y  passing 
corporate funds to himself as shareholder, a sole shareholder is acting in 
pursuit of these common objectives”). We note, however, that although 
Boulware was not a sole shareholder, the Tax Court has taken it as “well 
settled that a distribution of corporate earnings to shareholders may con­
stitute a dividend,” and so a return of capital as well, “notwithstanding 
that it is not in proportion to stockholdings.” Dellinger v. Commissioner, 

http:424�425.12
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to conditions of corporate employment (whether, for example, 
a shareholder’s efforts on behalf of a corporation amount to 
a good reason to treat a payment of property as salary). 
The facts in this case have yet to be raked over with the 
stock ownership condition in mind, since Miller seems to 
have pretermitted a full consideration of the defensive prof­
fer, and if consideration is to be given to that condition now, 
the canvas of evidence and Boulware’s proffer should be 
made by a court familiar with the whole evidentiary record.14 

As a more specific version of its “with respect to . . .  stock” 
position, the Government says that the diversions of corpo­
rate funds to Boulware were in fact unlawful, see Brief for 
United States 34–37; see also n. 5, supra, and it argues that 
§§ 301 and 316(a) are inapplicable to illegal transfers, see 
Brief for United States 34–37; see also D’Agostino, 145 F. 3d, 
at 73 (“[T]he ‘no earnings and profits, no income’ rule would 
not necessarily apply in a case of unlawful diversion, such 

32 T. C. 1178, 1183 (1959); see ibid. (noting that because other stockholders 
did not complain when a taxpayer received unequal property, “under the 
circumstances they must be deemed to have ratified the distribution”); see 
also Crowley v. Commissioner, 962 F. 2d 1077 (CA1 1992); Lengsfield v. 
Commissioner, 241 F. 2d 508 (CA5 1957); Baird v. Commissioner, 25 T. C. 
387 (1955); Thielking v. Commissioner, 53 TCM 746 (1987), ¶ 87,227 P–H 
Memo TC. 

14 Boulware does not dispute that he bears the burden of producing some 
evidence to support his return-of-capital theory, including evidence that 
the corporation lacked earnings and profits and that he had sufficient basis 
in his stock to cover the distribution. See Tr. of Oral Arg. 53. He in­
stead argues that, as to the “with respect to . . .  stock” requirement, it 
suffices to show “[t]hat he is a stockholder, and that he did not receive this 
money in any nonstockholder capacity.” Id., at 57. The Government, for 
its part, on the authority of Holland v. United States, 348 U. S. 121 (1954), 
and Bok, 156 F. 3d, at 163–164, argues that Boulware must offer more 
evidence than that. We express no view on that issue here, just as we 
decline to consider the more general question whether the Second Circuit’s 
rule in Bok, which places on the criminal defendant the burden to produce 
evidence in support of a return-of-capital theory, is authorized by Holland 
and consistent with Sandstrom v. Montana, 442 U. S. 510 (1979), and re­
lated cases. 

http:record.14
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as embezzlement, theft, a violation of corporate law, or an 
attempt to defraud third party creditors” (emphasis in origi­
nal)); see also n. 8, supra. The Government goes so far as 
to claim that “[t]he only rational basis for the jury’s judgment 
was a conclusion that [Boulware] unlawfully diverted the 
funds.” Brief for United States 37. 

But we decline to take up the question whether an unlaw­
ful diversion may ever be deemed a “distribution . . . with 
respect to [a corporation’s] stock,” a question which was not 
considered by the Ninth Circuit. We do, however, reject the 
Government’s current characterization of the jury verdict 
in Boulware’s case. True, the jurors were not moved by 
Boulware’s suggestion that the diversions were corporate 
advances or loans, or that he was using the funds for corpo­
rate purposes. But the jury was not asked, and cannot be 
said to have answered, whether Boulware breached any fi­
duciary duty as a controlling shareholder, unlawfully di­
verted corporate funds to defraud his wife, or embezzled 
HIE’s funds outright. 

V 

Sections 301 and 316(a) govern the tax consequences of 
constructive distributions made by a corporation to a share­
holder with respect to its stock. A defendant in a criminal 
tax case does not need to show a contemporaneous intent to 
treat diversions as returns of capital before relying on those 
sections to demonstrate no taxes are owed. The judgment 
of the Court of Appeals is vacated, and the case is remanded 
for further proceedings consistent with this opinion. 

It is so ordered. 
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WARNER-LAMBERT CO., LLC, et al. v. KENT et al. 

certiorari to the united states court of appeals for 
the second circuit 

No. 06–1498. Argued February 25, 2008—Decided March 3, 2008 

467 F. 3d 85, affirmed by an equally divided Court. 

Carter G. Phillips argued the cause for petitioners. With 
him on the briefs were Daniel E. Troy, Rebecca K. Wood, 
Eamon P. Joyce, Quin M. Sorenson, David Klingsberg, and 
Steven Glickstein. 

Daryl Joseffer argued the cause for the United States as 
amicus curiae urging reversal. With him on the brief were 
Solicitor General Clement, Acting Assistant Attorney Gen­
eral Bucholtz, Deputy Solicitor General Kneedler, Douglas 
N. Letter, Daniel Meron, Gerald F. Masoudi, and Eric M. 
Blumberg. 

Allison M. Zieve argued the cause for respondents. With 
her on the brief were David R. Parker, Brian Wolfman, 
Scott L. Nelson, Theodore Goldberg, and David Bennet 
Rodes.* 

*Briefs of amici curiae urging reversal were filed for the Chamber of 
Commerce of the United States of America by Kenneth S. Geller, David 
M. Gossett, Robin S. Conrad, and Amar D. Sarwal; for the Generic Phar­
maceutical Association by Jay P. Lefkowitz; for Pharmaceutical Research 
and Manufacturers of America by Bert W. Rein; and for the Product Lia­
bility Advisory Council by Robert N. Weiner. 

Briefs of amici curiae urging affirmance were filed for the State of 
Kansas et al. by Paul J. Morrison, Attorney General of Kansas, Stephen 
R. McAllister, Solicitor General, and Jared S. Maag, Deputy Solicitor Gen­
eral, and by the Attorneys General for their respective States as follows: 
Talis J. Colberg of Alaska, Terry Goddard of Arizona, Bill McCollum of 
Florida, Lawrence G. Wasden of Idaho, Lisa Madigan of Illinois, Tom 
Miller of Iowa, Jack Conway of Kentucky, Michael A. Cox of Michigan, 
Lori Swanson of Minnesota, Jim Hood of Mississippi, Jeremiah W. (Jay) 
Nixon of Missouri, Mike McGrath of Montana, Catherine Cortez Masto of 
Nevada, Kelly A. Ayotte of New Hampshire, Anne Milgram of New Jer­
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Per Curiam. 

The judgment is affirmed by an equally divided Court. 

The Chief Justice took no part in the consideration or 
decision of this case. 

sey, Gary K. King of New Mexico, Andrew M. Cuomo of New York, Wayne 
Stenehjem of North Dakota, Marc Dann of Ohio, W. A. Drew Edmondson 
of Oklahoma, Hardy Myers of Oregon, Henry McMaster of South Carolina, 
Lawrence E. Long of South Dakota, Mark L. Shurtleff of Utah, William 
H. Sorrell of Vermont, Robert F. McDonnell of Virginia, Robert M. Mc-
Kenna of Washington, and Darrell V. McGraw, Jr., of West Virginia; for 
AARP by David C. Vladeck and Bruce Vignery; for the American Associ­
ation for Justice by Francine A. Hochberg and Kathleen Flynn Peterson; 
for the National Conference of State Legislatures et al. by Richard Ruda 
and Steven H. Goldblatt; and for Public Justice, P. C., by Leslie A. Brueck­
ner, David J. Arkush, and Arthur H. Bryant. 

Eric G. Lasker, Daniel J. Popeo, and Richard A. Samp filed a brief for 
the Washington Legal Foundation as amicus curiae. 
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WASHINGTON STATE GRANGE v. WASHINGTON
 
STATE REPUBLICAN PARTY et al.
 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 06–713. Argued October 1, 2007—Decided March 18, 2008* 

After the Ninth Circuit invalidated Washington’s blanket primary system 
on the ground that it was nearly identical to the California system 
struck down in California Democratic Party v. Jones, 530 U. S. 567, 
state voters passed an initiative (I–872), providing that candidates must 
be identified on the primary ballot by their self-designated party prefer­
ence; that voters may vote for any candidate; and that the two top 
votegetters for each office, regardless of party preference, advance to 
the general election. Respondent political parties claim that the new 
law, on its face, violates a party’s associational rights by usurping its 
right to nominate its own candidates and by forcing it to associate with 
candidates it does not endorse. The District Court granted respond­
ents summary judgment, enjoining I–872’s implementation. The Ninth 
Circuit affirmed. 

Held: I–872 is facially constitutional. Pp. 449–459. 
(a) Facial challenges, which require a showing that a law is uncon­

stitutional in all of its applications, are disfavored: They often rest on 
speculation; they run contrary to the fundamental principle of judicial 
restraint that courts should neither “ ‘anticipate a question of consti­
tutional law in advance of the necessity of deciding it’ ” nor “ ‘formulate 
a rule of constitutional law broader than is required by the precise facts 
to which it is to be applied,’ ” Ashwander v. TVA, 297 U. S. 288, 483; and 
they threaten to short circuit the democratic process by preventing laws 
embodying the will of the people from being implemented consistent 
with the Constitution. Pp. 449–451. 

(b) If I–872 severely burdens associational rights, it is subject to 
strict scrutiny and will be upheld only if it is “narrowly tailored to serve 
a compelling state interest,” Clingman v. Beaver, 544 U. S. 581, 586. 
Contrary to petitioners’ argument, this Court’s presumption in Jones— 
that a nonpartisan blanket primary where the top two votegetters pro­
ceed to the general election regardless of party would be a less restric­

*Together with No. 06–730, Washington et al. v. Washington State Re­
publican Party et al., also on certiorari to the same court. 
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tive alternative to California’s system because it would not nominate 
candidates—is not dispositive here. There, the Court had no occasion 
to determine whether a primary system that indicates each candidate’s 
party preference on the ballot, in effect, chooses the parties’ nominees. 
Respondents’ arguments that I–872 imposes a severe burden are flawed. 
They claim that the law is unconstitutional under Jones because it 
allows primary voters unaffiliated with a party to choose the party’s 
nominee, thus violating the party’s right to choose its own standard 
bearer. Unlike California’s primary, however, the I–872 primary does 
not, by its terms, choose the parties’ nominees. The choice of a party 
representative does not occur under I–872. The two top primary candi­
dates proceed to the general election regardless of their party prefer­
ences. Whether the parties nominate their own candidate outside the 
state-run primary is irrelevant. Respondents counter that voters will 
assume that candidates on the general election ballot are their preferred 
nominees; and that even if voters do not make that assumption, they 
will at least assume that the parties associate with, and approve of, the 
nominees. However, those claims depend not on any facial requirement 
of I–872, but on the possibility that voters will be confused as to the 
meaning of the party-preference designation. This is sheer speculation. 
Even if voters could possibly misinterpret the designations, I–872 can­
not be struck down in a facial challenge based on the mere possibility 
of voter confusion. The State could implement I–872 in a variety of 
ways, e. g., through ballot design, that would eliminate any real threat 
of confusion. And without the specter of widespread voter confusion, 
respondents’ forced association and compelled speech arguments fall 
flat. Pp. 451–458. 

(c) Because I–872 does not severely burden respondents, the State 
need not assert a compelling interest. Its interest in providing voters 
with relevant information about the candidates on the ballot is easily 
sufficient to sustain the provision. P. 458. 

460 F. 3d 1108, reversed. 

Thomas, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Stevens, Souter, Ginsburg, Breyer, and Alito, JJ., joined. Rob­

erts, C. J., filed a concurring opinion, in which Alito, J., joined, post, 
p. 459. Scalia, J., filed a dissenting opinion, in which Kennedy, J., 
joined, post, p. 462. 

Robert M. McKenna, Attorney General of Washington, ar­
gued the cause for petitioners in both cases. With him on 
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the briefs in No. 06–730 were Maureen Hart, Solicitor Gen­
eral, and James Kendrick Pharris, William Berggren Col­
lins, and Jeffrey Todd Even, Deputy Solicitors General. 
Thomas Fitzgerald Ahearne filed briefs for petitioner in 
No. 06–713. 

John J. White, Jr., argued the cause for respondents in 
both cases. With him on the brief for Washington State Re­
publican Party et al. was Kevin B. Hansen. David T. Mc-
Donald, John P. Krill, Jr., and Matthew J. Segal  filed a brief 
in both cases for respondent Washington State Democratic 
Central Committee. Richard Shepard filed a brief in both 
cases for respondent Libertarian Party of Washington.† 

Justice Thomas delivered the opinion of the Court. 

In 2004, voters in the State of Washington passed an initia­
tive changing the State’s primary election system. The 
People’s Choice Initiative of 2004, or Initiative 872 (I–872), 
provides that candidates for office shall be identified on the 
ballot by their self-designated “party preference”; that vot­
ers may vote for any candidate; and that the top two voteget­
ters for each office, regardless of party preference, advance 
to the general election. The Court of Appeals for the Ninth 
Circuit held I–872 facially invalid as imposing an unconstitu­
tional burden on state political parties’ First Amendment 
rights. Because I–872 does not on its face impose a severe 
burden on political parties’ associational rights, and because 
respondents’ arguments to the contrary rest on factual as­
sumptions about voter confusion that can be evaluated only 
in the context of an as-applied challenge, we reverse. 

†Briefs of amici curiae urging affirmance in both cases were filed for 
the California Democratic Party by Lance H. Olson, Deborah B. Caplan, 
and Richard C. Miadich; and for the Democratic National Committee by 
Joseph E. Sandler. 

Charles C. Foti, Jr., Attorney General of Louisiana, and William P. 
Bryan III filed a brief in both cases for the State of Louisiana as amicus 
curiae. 
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I 

For most of the past century, Washington voters selected 
nominees for state and local offices using a blanket primary.1 

From 1935 until 2003, the State used a blanket primary that 
placed candidates from all parties on one ballot and allowed 
voters to select a candidate from any party. See 1935 Wash. 
Laws §§ 1–5, pp. 60–64. Under this system, the candidate 
who won a plurality of votes within each major party became 
that party’s nominee in the general election. See 2003 
Wash. Laws § 919, p. 775. 

California used a nearly identical primary in its own elec­
tions until our decision in California Democratic Party v. 
Jones, 530 U. S. 567 (2000). In Jones, four political parties 
challenged California’s blanket primary, arguing that it un­
constitutionally burdened their associational rights by forc­
ing them to associate with voters who did not share their 
beliefs. We agreed and struck down the blanket primary as 
inconsistent with the First Amendment. In so doing, we 
emphasized the importance of the nomination process as 
“ ‘the crucial juncture at which the appeal to common princi­
ples may be translated into concerted action, and hence to 
political power in the community.’ ” Id., at 575 (quoting 
Tashjian v. Republican Party of Conn., 479 U. S. 208, 216 
(1986)). We observed that a party’s right to exclude is cen­
tral to its freedom of association, and is never “more impor­
tant than in the process of selecting its nominee.” 530 U. S., 
at 575. California’s blanket primary, we concluded, severely 
burdened the parties’ freedom of association because it 

1 The term “blanket primary” refers to a system in which “any person, 
regardless of party affiliation, may vote for a party’s nominee.” Califor­
nia Democratic Party v. Jones, 530 U. S. 567, 576, n. 6 (2000). A blanket 
primary is distinct from an “open primary,” in which a person may vote 
for any party’s nominees, but must choose among that party’s nominees 
for all offices, ibid., and the more traditional “closed primary,” in which 
“only persons who are members of the political party . . . can vote on its 
nominee,” id., at 570. 
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forced them to allow nonmembers to participate in selecting 
the parties’ nominees. That the parties retained the right 
to endorse their preferred candidates did not render the bur­
den any less severe, as “[t]here is simply no substitute for a 
party’s selecting its own candidates.” Id., at 581. 

Because California’s blanket primary severely burdened 
the parties’ associational rights, we subjected it to strict 
scrutiny, carefully examining each of the state interests of­
fered by California in support of its primary system. We 
rejected as illegitimate three of the asserted interests: “pro­
ducing elected officials who better represent the electorate,” 
“expanding candidate debate beyond the scope of partisan 
concerns,” and ensuring “the right to an effective vote” by 
allowing nonmembers of a party to vote in the majority par­
ty’s primary in “ ‘safe’ ” districts. Id., at 582–584. We con­
cluded that the remaining interests—promoting fairness, af­
fording voters greater choice, increasing voter participation, 
and protecting privacy—were not compelling on the facts of 
the case. Even if they were, the partisan California primary 
was not narrowly tailored to further those interests because 
a nonpartisan blanket primary, in which the top two vote­
getters advance to the general election regardless of party 
affiliation, would accomplish each of those interests without 
burdening the parties’ associational rights. Id., at 585–586. 
The nonpartisan blanket primary had “all the characteristics 
of the partisan blanket primary, save the constitutionally 
crucial one: Primary voters [were] not choosing a party’s 
nominee.” Ibid. 

After our decision in Jones, the Court of Appeals for the 
Ninth Circuit struck down Washington’s primary as “materi­
ally indistinguishable from the California scheme.” Demo­
cratic Party of Washington State v. Reed, 343 F. 3d 1198, 
1203 (2003). The Washington State Grange 2 promptly pro­

2 The Washington State Grange is a fraternal, social, and civic organiza­
tion chartered by the National Grange in 1889. Although originally 
formed to represent the interests of farmers, the organization has advo­
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posed I–872 as a replacement.3 It passed with nearly 60% 
of the vote and became effective in December 2004. 

Under I–872, all elections for “partisan offices” 4 are con­
ducted in two stages: a primary and a general election. To 
participate in the primary, a candidate must file a “declara­
tion of candidacy” form, on which he declares his “major or 
minor party preference, or independent status.” Wash. Rev. 
Code § 29A.24.030 (Supp. 2005). Each candidate and his 
party preference (or independent status) is in turn desig­
nated on the primary election ballot. A political party can­
not prevent a candidate who is unaffiliated with, or even 
repugnant to, the party from designating it as his party of 
preference. See App. 396–397, 595 (declaration of James K. 
Pharris, Exhibit C: Ruling Order, May 18, 2005, Wash. 
Admin. Code § 434–215–015). In the primary election, vot­
ers may select “any candidate listed on the ballot, regardless 
of the party preference of the candidates or the voter.” Id., 
at 606, § 434–262–012. 

The candidates with the highest and second-highest vote 
totals advance to the general election, regardless of their 

cated a variety of goals, including women’s suffrage, rural electrification, 
protection of water resources, and universal telephone service. The State 
Grange also supported the Washington constitutional amendment estab­
lishing initiatives and referendums and sponsored the 1934 blanket pri­
mary initiative. 

3 Respondents make much of the fact that the promoters of I–872 pre­
sented it to Washington voters as a way to preserve the primary system 
in place from 1935 to 2003. But our task is not to judge I–872 based 
on its promoters’ assertions about its similarity, or lack thereof, to the 
unconstitutional primary; we must evaluate the constitutionality of I–872 
on its own terms. Whether the language of I–872 was purposely drafted 
to survive a Jones-type constitutional challenge is irrelevant to whether 
it has successfully done so. 

4 “ ‘Partisan office’ means a public office for which a candidate may indi­
cate a political party preference on his or her declaration of candidacy and 
have that preference appear on the primary and general election ballot in 
conjunction with his or her name.” Wash. Rev. Code § 29A.04.110 (Supp. 
2005). 
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party preferences. Ibid. Thus, the general election may 
pit two candidates with the same party preference against 
one another.5 Each candidate’s party preference is listed 
on the general election ballot, and may not be changed be­
tween the primary and general elections. See id., at 601, 
§ 434–230–040. 

Immediately after the State enacted regulations to imple­
ment I–872, the Washington State Republican Party filed 
suit against a number of county auditors challenging the law 
on its face. The party contended that the new system vio­
lates its associational rights by usurping its right to nomi­
nate its own candidates and by forcing it to associate with 
candidates it does not endorse. The Washington State Dem­
ocratic Central Committee and Libertarian Party of Wash­
ington State joined the suit as plaintiffs. The Washington 
State Grange joined as a defendant, and the State of Wash­
ington was substituted for the county auditors as defendant. 
The United States District Court for the Western District of 
Washington granted the political parties’ motions for sum­
mary judgment and enjoined the implementation of I–872. 
See Washington State Republican Party v. Logan, 377 
F. Supp. 2d 907, 932 (2005). 

The Court of Appeals affirmed. 460 F. 3d 1108, 1125 (CA9 
2006). It held that the I–872 primary severely burdens the 
political parties’ associational rights because the party­
preference designation on the ballot creates a risk that pri­
mary winners will be perceived as the parties’ nominees and 
produces an “impression of associatio[n]” between a candi­
date and his party of preference even when the party does 
not associate, or wish to be associated, with the candidate. 
Id., at 1119. The Court of Appeals noted a “constitutionally 

5 This is not a hypothetical outcome. The Court of Appeals observed 
that, had the 1996 gubernatorial primary been conducted under the I–872 
system, two Democratic candidates and no Republican candidate would 
have advanced from the primary to the general election. See 460 F. 3d 
1108, 1114, n. 8 (CA9 2006). 
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significant distinction between ballots and other vehicles for 
political expression,” reasoning that the risk of perceived as­
sociation is particularly acute when ballots include party 
labels because such labels are typically used to designate 
candidates’ views on issues of public concern. Id., at 1121. 
And it determined that the State’s interests underlying 
I–872 were not sufficiently compelling to justify the severe 
burden on the parties’ association. Concluding that the pro­
visions of I–872 providing for the party-preference designa­
tion on the ballot were not severable, the court struck down 
I–872 in its entirety. 

We granted certiorari, 549 U. S. 1251 (2007), to determine 
whether I–872, on its face, violates the political parties’ asso­
ciational rights. 

II 

Respondents object to I–872 not in the context of an actual 
election, but in a facial challenge. Under United States v. 
Salerno, 481 U. S. 739 (1987), a plaintiff can only succeed in 
a facial challenge by “establish[ing] that no set of circum­
stances exists under which the Act would be valid,” i. e., that 
the law is unconstitutional in all of its applications. Id., at 
745. While some Members of the Court have criticized the 
Salerno formulation, all agree that a facial challenge must 
fail where the statute has a “ ‘plainly legitimate sweep.’ ” 
Washington v. Glucksberg, 521 U. S. 702, 739–740, and n. 7 
(1997) (Stevens, J., concurring in judgments). Washing­
ton’s primary system survives under either standard, as we 
explain below. 6 In determining whether a law is facially in­

6 Our cases recognize a second type of facial challenge in the First 
Amendment context under which a law may be overturned as impermissi­
bly overbroad because a “substantial number” of its applications are un­
constitutional, “ ‘judged in relation to the statute’s plainly legitimate 
sweep.’ ” New York v. Ferber, 458 U. S. 747, 769–771 (1982) (quoting 
Broadrick v. Oklahoma, 413 U. S. 601, 615 (1973)). We generally do not 
apply the “ ‘strong medicine’ ” of overbreadth analysis where the par­
ties fail to describe the instances of arguable overbreadth of the contested 
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valid, we must be careful not to go beyond the statute’s facial 
requirements and speculate about “hypothetical” or “imagi­
nary” cases. See United States v. Raines, 362 U. S. 17, 22 
(1960) (“The delicate power of pronouncing an Act of Con­
gress unconstitutional is not to be exercised with reference 
to hypothetical cases thus imagined”). The State has had 
no opportunity to implement I–872, and its courts have had 
no occasion to construe the law in the context of actual dis­
putes arising from the electoral context, or to accord the law 
a limiting construction to avoid constitutional questions. 
Cf. Yazoo & Mississippi Valley R. Co. v. Jackson Vinegar 
Co., 226 U. S. 217, 220 (1912) (“How the state court may apply 
[a statute] to other cases, whether its general words may be 
treated as more or less restrained, and how far parts of it 
may be sustained if others fail are matters upon which we 
need not speculate now”). Exercising judicial restraint in a 
facial challenge “frees the Court not only from unnecessary 
pronouncement on constitutional issues, but also from pre­
mature interpretations of statutes in areas where their con­
stitutional application might be cloudy.” Raines, supra, 
at 22. 

Facial challenges are disfavored for several reasons. 
Claims of facial invalidity often rest on speculation. As a 
consequence, they raise the risk of “premature interpreta­
tion of statutes on the basis of factually barebones records.” 
Sabri v. United States, 541 U. S. 600, 609 (2004) (internal 
quotation marks and brackets omitted). Facial challenges 
also run contrary to the fundamental principle of judicial re­
straint that courts should neither “ ‘anticipate a question of 
constitutional law in advance of the necessity of deciding it’ ” 
nor “ ‘formulate a rule of constitutional law broader than is 
required by the precise facts to which it is to be applied.’ ” 
Ashwander v. TVA, 297 U. S. 288, 346–347 (1936) (Brandeis, 
J., concurring) (quoting Liverpool, New York & Philadelphia 

law. See New York State Club Assn., Inc. v. City of New York, 487 U. S. 
1, 14 (1988). 
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S. S. Co. v. Commissioners of Emigration, 113 U. S. 33, 39 
(1885)). Finally, facial challenges threaten to short circuit 
the democratic process by preventing laws embodying the 
will of the people from being implemented in a manner con­
sistent with the Constitution. We must keep in mind that 
“ ‘[a] ruling of unconstitutionality frustrates the intent of the 
elected representatives of the people.’ ” Ayotte v. Planned 
Parenthood of Northern New Eng., 546 U. S. 320, 329 (2006) 
(quoting Regan v. Time, Inc., 468 U. S. 641, 652 (1984) (plural­
ity opinion)). It is with these principles in view that we 
turn to the merits of respondents’ facial challenge to I–872. 

A 

The States possess a “ ‘broad power to prescribe the 
“Times, Places and Manner of holding Elections for Senators 
and Representatives,” Art. I, § 4, cl. 1, which power is 
matched by state control over the election process for state 
offices.’ ” Clingman v. Beaver, 544 U. S. 581, 586 (2005) 
(quoting Tashjian, 479 U. S., at 217); Timmons v. Twin 
Cities Area New Party, 520 U. S. 351, 358 (1997) (same). 
This power is not absolute, but is “subject to the limita­
tion that [it] may not be exercised in a way that violates 
. . . specific provisions of the Constitution.” Williams v. 
Rhodes, 393 U. S. 23, 29 (1968). In particular, the State has 
the “ ‘responsibility to observe the limits established by the 
First Amendment rights of the State’s citizens,’ ” including 
the freedom of political association. Eu v. San Francisco 
County Democratic Central Comm., 489 U. S. 214, 222 (1989) 
(quoting Tashjian, supra, at 217). 

Election regulations that impose a severe burden on asso­
ciational rights are subject to strict scrutiny, and we uphold 
them only if they are “narrowly tailored to serve a compel­
ling state interest.” Clingman, supra, at 586; see also 
Rhodes, supra, at 31 (“ ‘[O]nly a compelling state interest in 
the regulation of a subject within the State’s constitutional 
power to regulate can justify limiting First Amendment 
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freedoms’ ” (quoting NAACP v. Button, 371 U. S. 415, 438 
(1963))). If a statute imposes only modest burdens, how­
ever, then “the State’s important regulatory interests are 
generally sufficient to justify reasonable, nondiscriminatory 
restrictions” on election procedures. Anderson v. Cele­
brezze, 460 U. S. 780, 788 (1983). “Accordingly, we have re­
peatedly upheld reasonable, politically neutral regulations 
that have the effect of channeling expressive activity at the 
polls.” Burdick v. Takushi, 504 U. S. 428, 438 (1992). 

The parties do not dispute these general principles; rather, 
they disagree about whether I–872 severely burdens re­
spondents’ associational rights. That disagreement begins 
with Jones. Petitioners argue that the I–872 primary is in­
distinguishable from the alternative Jones suggested would 
be constitutional. In Jones we noted that a nonpartisan 
blanket primary, where the top two votegetters proceed to 
the general election regardless of their party, was a less re­
strictive alternative to California’s system because such a 
primary does not nominate candidates. 530 U. S., at 585– 
586 (The nonpartisan blanket primary “has all the character­
istics of the partisan blanket primary, save the constitution­
ally crucial one: Primary voters are not choosing a party’s 
nominee”). Petitioners are correct that we assumed that 
the nonpartisan primary we described in Jones would be con­
stitutional. But that is not dispositive here because we had 
no occasion in Jones to determine whether a primary system 
that indicates each candidate’s party preference on the bal­
lot, in effect, chooses the parties’ nominees. 

That question is now squarely before us. Respondents 
argue that I–872 is unconstitutional under Jones because it 
has the same “constitutionally crucial” infirmity that doomed 
California’s blanket primary: It allows primary voters who 
are unaffiliated with a party to choose the party’s nominee. 
Respondents claim that candidates who progress to the gen­
eral election under I–872 will become the de facto nominees 
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of the parties they prefer, thereby violating the parties’ right 
to choose their own standard bearers, see Timmons, supra, 
at 359, and altering their messages. They rely on our state­
ment in Jones reaffirming “the special place the First 
Amendment reserves for, and the special protection it ac­
cords, the process by which a political party ‘select[s] a 
standard bearer who best represents the party’s ideologies 
and preferences.’ ” Jones, 530 U. S., at 575 (quoting Eu, 
supra, at 224). 

The flaw in this argument is that, unlike the California 
primary, the I–872 primary does not, by its terms, choose 
parties’ nominees. The essence of nomination—the choice 
of a party representative—does not occur under I–872. The 
law never refers to the candidates as nominees of any party, 
nor does it treat them as such. To the contrary, the elec­
tion regulations specifically provide that the primary “does 
not serve to determine the nominees of a political party 
but serves to winnow the number of candidates to a final 
list of two for the general election.” App. 606, Wash. Admin. 
Code § 434–262–012. The top two candidates from the 
primary election proceed to the general election regard­
less of their party preferences. Whether parties nominate 
their own candidates outside the state-run primary is sim­
ply irrelevant. In fact, parties may now nominate can­
didates by whatever mechanism they choose because I–872 
repealed Washington’s prior regulations governing party 
nominations.7 

7 It is true that parties may no longer indicate their nominees on the 
ballot, but that is unexceptionable: The First Amendment does not give 
political parties a right to have their nominees designated as such on the 
ballot. See Timmons v. Twin Cities Area New Party, 520 U. S. 351, 362– 
363 (1997) (“We are unpersuaded, however, by the party’s contention that 
it has a right to use the ballot itself to send a particularized message, to 
its candidate and to the voters, about the nature of its support for the 
candidate”). Parties do not gain such a right simply because the State 
affords candidates the opportunity to indicate their party preference on 
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Respondents counter that, even if the I–872 primary does 
not actually choose parties’ nominees, it nevertheless bur­
dens their associational rights because voters will assume 
that candidates on the general election ballot are the nomi­
nees of their preferred parties. This brings us to the heart 
of respondents’ case—and to the fatal flaw in their argument. 
At bottom, respondents’ objection to I–872 is that voters will 
be confused by candidates’ party-preference designations. 
Respondents’ arguments are largely variations on this 
theme. Thus, they argue that even if voters do not assume 
that candidates on the general election ballot are the nomi­
nees of their parties, they will at least assume that the par­
ties associate with, and approve of, them. This, they say, 
compels them to associate with candidates they do not en­
dorse, alters the messages they wish to convey, and forces 
them to engage in counterspeech to disassociate themselves 
from the candidates and their positions on the issues. 

We reject each of these contentions for the same reason: 
They all depend, not on any facial requirement of I–872, but 
on the possibility that voters will be confused as to the mean­
ing of the party-preference designation. But respondents’ 
assertion that voters will misinterpret the party-preference 
designation is sheer speculation. It “depends upon the be­
lief that voters can be ‘misled’ by party labels. But ‘[o]ur 
cases reflect a greater faith in the ability of individual voters 
to inform themselves about campaign issues.’ ” Tashjian, 
479 U. S., at 220 (quoting Anderson, supra, at 797). 
There is simply no basis to presume that a well-informed 
electorate will interpret a candidate’s party-preference des­
ignation to mean that the candidate is the party’s chosen 
nominee or representative or that the party associates with 
or approves of the candidate. See New York State Clubn 
Assn., Inc. v. City of New York, 487 U. S. 1, 13–14 (1988) 

the ballot. “Ballots serve primarily to elect candidates, not as forums for 
political expression.” Id., at 363. 
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(rejecting a facial challenge to a law regulating club member­
ship and noting that “[w]e could hardly hold otherwise on the 
record before us, which contains no specific evidence on the 
characteristics of any club covered by the [l]aw”). This 
strikes us as especially true here, given that it was the vot­
ers of Washington themselves, rather than their elected rep­
resentatives, who enacted I–872. 

Of course, it is possible that voters will misinterpret the 
candidates’ party-preference designations as reflecting en­
dorsement by the parties. But these cases involve a facial 
challenge, and we cannot strike down I–872 on its face based 
on the mere possibility of voter confusion. See Yazoo, 226 
U. S., at 219 (“[T]his court must deal with the case in hand 
and not with imaginary ones”); Pullman Co. v. Knott, 235 
U. S. 23, 26 (1914) (A statute “is not to be upset upon hypo­
thetical and unreal possibilities, if it would be good upon the 
facts as they are”). Because respondents brought their suit 
as a facial challenge, we have no evidentiary record against 
which to assess their assertions that voters will be confused. 
See Timmons, 520 U. S., at 375–376 (Stevens, J., dissenting) 
(rejecting judgments based on “imaginative theoretical 
sources of voter confusion” and “entirely hypothetical” out­
comes). Indeed, because I–872 has never been imple­
mented, we do not even have ballots indicating how party 
preference will be displayed. It stands to reason that 
whether voters will be confused by the party-preference des­
ignations will depend in significant part on the form of the 
ballot. The Court of Appeals assumed that the ballot would 
not place abbreviations like “ ‘D’ ” and “ ‘R,’ ” or “ ‘Dem.’ ” and 
“ ‘Rep.’ ” after the names of candidates, but would instead 
“clearly state that a particular candidate ‘prefers’ a particu­
lar party.” 460 F. 3d, at 1121, n. 20. It thought that even 
such a clear statement did too little to eliminate the risk of 
voter confusion. 

But we see no reason to stop there. As long as we are 
speculating about the form of the ballot—and we can do no 
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more than speculate in this facial challenge—we must, in 
fairness to the voters of the State of Washington who 
enacted I–872 and in deference to the executive and judicial 
officials who are charged with implementing it, ask whether 
the ballot could conceivably be printed in such a way as to 
eliminate the possibility of widespread voter confusion and 
with it the perceived threat to the First Amendment. See 
Ayotte, 546 U. S., at 329 (noting that courts should not nullify 
more of a state law than necessary so as to avoid frustrating 
the intent of the people and their duly elected representa­
tives); Ward v. Rock Against Racism, 491 U. S. 781, 795–796 
(1989) (“ ‘[I]n evaluating a facial challenge to a state law, a 
federal court must . . . consider any limiting construction that 
a state court or enforcement agency has proffered’ ” (quoting 
Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 
U. S. 489, 494, n. 5 (1982))). 

It is not difficult to conceive of such a ballot. For exam­
ple, petitioners propose that the actual I–872 ballot could 
include prominent disclaimers explaining that party prefer­
ence reflects only the self-designation of the candidate and 
not an official endorsement by the party. They also suggest 
that the ballots might note preference in the form of a candi­
date statement that emphasizes the candidate’s personal de­
termination rather than the party’s acceptance of the candi­
date, such as “my party preference is the Republican Party.” 
Additionally, the State could decide to educate the public 
about the new primary ballots through advertising or ex­
planatory materials mailed to voters along with their bal­
lots.8 We are satisfied that there are a variety of ways in 
which the State could implement I–872 that would eliminate 
any real threat of voter confusion. And without the spec­

8 Washington counties have broad authority to conduct elections entirely 
by mail ballot rather than at in-person polling places. See Wash. Rev. 
Code § 29A.48.010. As a result, over 90% of Washington voters now vote 
by mail. See Tr. of Oral Arg. 11. 
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ter of widespread voter confusion, respondents’ arguments 
about forced association 9 and compelled speech 10 fall flat. 

Our conclusion that these implementations of I–872 would 
be consistent with the First Amendment is fatal to respond­
ents’ facial challenge. See Schall v. Martin, 467 U. S. 253, 
264 (1984) (a facial challenge fails where “at least some” 
constitutional applications exist). Each of their arguments 
rests on factual assumptions about voter confusion, and each 
fails for the same reason: In the absence of evidence, we can­
not assume that Washington’s voters will be misled. See 
Jones, 530 U. S., at 600 (Stevens, J., dissenting) (“[A]n em­
pirically debatable assumption . . . is too thin a reed to sup­
port a credible First Amendment distinction” between per­
missible and impermissible burdens on association). That 

9 Respondents rely on Hurley v. Irish-American Gay, Lesbian and Bi­
sexual Group of Boston, Inc., 515 U. S. 557 (1995) (holding that a State 
may not require a parade to include a group if the parade’s organizer 
disagrees with the group’s message), and Boy Scouts of America v. Dale, 
530 U. S. 640 (2000) (holding that the Boy Scouts’ freedom of expressive 
association was violated by a state law requiring the organization to admit 
a homosexual scoutmaster). In those cases, actual association threatened 
to distort the groups’ intended messages. We are aware of no case in 
which the mere impression of association was held to place a severe bur­
den on a group’s First Amendment rights, but we need not decide that 
question here. 

10 Relying on Pacific Gas & Elec. Co. v. Public Util. Comm’n of Cal., 
475 U. S. 1 (1986) (holding that a state agency may not require a utility 
company to include a third-party newsletter in its billing envelope), re­
spondents argue that the threat of voter confusion will force them to speak 
to clarify their positions. Because I–872 does not actually force the par­
ties to speak, however, Pacific Gas & Elec. is inapposite. I–872 does not 
require the parties to reproduce another’s speech against their will; nor 
does it co-opt the parties’ own conduits for speech. Rather, it simply pro­
vides a place on the ballot for candidates to designate their party pref­
erences. Facilitation of speech to which a political party may choose 
to respond does not amount to forcing the political party to speak. 
Cf. Rumsfeld v. Forum for Academic and Institutional Rights, Inc., 547 
U. S. 47, 64–65 (2006). 
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factual determination must await an as-applied challenge. 
On its face, I–872 does not impose any severe burden on re­
spondents’ associational rights. 

B 

Because we have concluded that I–872 does not severely 
burden respondents, the State need not assert a compelling 
interest. See Clingman, 544 U. S., at 593 (“When a state 
electoral provision places no heavy burden on associational 
rights, ‘a State’s important regulatory interests will usually 
be enough to justify reasonable, nondiscriminatory restric­
tions’ ” (quoting Timmons, 520 U. S., at 358)). The State’s 
asserted interest in providing voters with relevant informa­
tion about the candidates on the ballot is easily sufficient to 
sustain I–872. See Anderson, 460 U. S., at 796 (“There can 
be no question about the legitimacy of the State’s interest in 
fostering informed and educated expressions of the popular 
will in a general election”).11 

III 

Respondents ask this Court to invalidate a popularly 
enacted election process that has never been carried out. 
Immediately after implementing regulations were enacted, 
respondents obtained a permanent injunction against the en­
forcement of I–872. The First Amendment does not require 
this extraordinary and precipitous nullification of the will of 
the people. Because I–872 does not on its face provide for 

11 Respondent Libertarian Party of Washington argues that I–872 is un­
constitutional because of its implications for ballot access, trademark pro­
tection of party names, and campaign finance. We do not consider the 
ballot access and trademark arguments as they were not addressed below 
and are not encompassed by the question on which we granted certiorari: 
“Does Washington’s primary election system . . . violate the associational 
rights of political parties because candidates are permitted to iden­
tify their political party preference on the ballot?” Pet. for Cert. in 
No. 06–730, p. i. The campaign finance issue also was not addressed below 
and is more suitable for consideration on remand. 

http:election�).11
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the nomination of candidates or compel political parties to 
associate with or endorse candidates, and because there is no 
basis in this facial challenge for presuming that candidates’ 
party-preference designations will confuse voters, I–872 
does not on its face severely burden respondents’ associ­
ational rights. We accordingly hold that I–872 is facially 
constitutional. The judgment of the Court of Appeals is 
reversed. 

It is so ordered. 

Chief Justice Roberts, with whom Justice Alito 
joins, concurring. 

I share Justice Scalia’s concern that permitting a candi­
date to identify his political party preference on an official 
election ballot—regardless of whether the candidate is en­
dorsed by the party or is even a member—may effect­
ively force parties to accept candidates they do not want, 
amounting to forced association in violation of the First 
Amendment. 

I do think, however, that whether voters perceive the can­
didate and the party to be associated is relevant to the con­
stitutional inquiry. Our other forced-association cases indi­
cate as much. In Boy Scouts of America v. Dale, 530 U. S. 
640, 653 (2000), we said that Dale’s presence in the Boy 
Scouts would “force the organization to send a message . . .  
[to] the world” that the Scouts approved of homosexuality. 
In other words, accepting Dale would lead outsiders to be­
lieve the Scouts endorsed homosexual conduct. Largely for 
that reason, we held that the First Amendment entitled the 
Scouts to exclude Dale. Id., at 659. Similarly, in Hurley v. 
Irish-American Gay, Lesbian and Bisexual Group of Bos­
ton, Inc., 515 U. S. 557 (1995), we allowed the organizers of 
Boston’s St. Patrick’s Day Parade to exclude a pro-gay rights 
float because the float’s presence in the parade might create 
the impression that the organizers agreed with the float 
sponsors’ message. See id., at 575–577. 
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Voter perceptions matter, and if voters do not actually be­
lieve the parties and the candidates are tied together, it is 
hard to see how the parties’ associational rights are ad­
versely implicated. See Rumsfeld v. Forum for Academic 
and Institutional Rights, Inc., 547 U. S. 47, 65 (2006) (reject­
ing law schools’ First Amendment objection to military 
recruiters on campus because no reasonable person would 
believe the “law schools agree[d] with any speech by 
recruiters”). After all, individuals frequently claim to favor 
this or that political party; these preferences, without more, 
do not create an unconstitutional forced association. 

What makes these cases different, as Justice Scalia ex­
plains, is the place where the candidates express their party 
preferences: on the ballot. See post, at 465 (dissenting opin­
ion) (noting “the special role that a state-printed ballot plays 
in elections”). And what makes the ballot “special” is pre­
cisely the effect it has on voter impressions. See Cook v. 
Gralike, 531 U. S. 510, 532 (2001) (Rehnquist, C. J., concur­
ring in judgment) (“[T]he ballot . . . is the last thing the 
voter sees before he makes his choice”); Anderson v. Martin, 
375 U. S. 399, 402 (1964) (“[D]irecting the citizen’s attention 
to the single consideration of race . . . may decisively influ­
ence the citizen to cast his ballot along racial lines”). 

But because respondents brought this challenge before the 
State of Washington had printed ballots for use under the 
new primary regime, we have no idea what those ballots will 
look like. Petitioners themselves emphasize that the con­
tent of the ballots in the pertinent respect is yet to be deter­
mined. See Reply Brief for Washington State Grange 2–4, 
7–13. 

If the ballot is designed in such a manner that no reason­
able voter would believe that the candidates listed there are 
nominees or members of, or otherwise associated with, the 
parties the candidates claimed to “prefer,” the I–872 primary 
system would likely pass constitutional muster. I cannot 
say on the present record that it would be impossible for 
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the State to design such a ballot. Assuming the ballot is so 
designed, voters would not regard the listed candidates as 
“party” candidates, any more than someone saying “I like 
Campbell’s soup” would be understood to be associated with 
Campbell’s. Voters would understand that the candidate 
does not speak on the party’s behalf or with the party’s ap­
proval. On the other hand, if the ballot merely lists the can­
didates’ preferred parties next to the candidates’ names, or 
otherwise fails clearly to convey that the parties and the 
candidates are not necessarily associated, the I–872 system 
would not survive a First Amendment challenge. 

Justice Scalia complains that “[i]t is hard to know how 
to respond” to such mistaken views, post, at 467 (dissenting 
opinion), but he soldiers on nonetheless. He would hold that 
a party is burdened by a candidate’s statement of preference 
even if no reasonable voter believes from the ballot that the 
party and the candidate are associated. I take his point to 
be that a particular candidate’s “endorsement” of a party 
might alter the party’s message, and this violates the party’s 
freedom of association. See post, at 468 (dissenting opinion). 

But there is no general right to stop an individual from 
saying, “I prefer this party,” even if the party would rather 
he not. Normally, the party protects its message in such a 
case through responsive speech of its own. What makes 
these cases different of course is that the State controls the 
content of the ballot, which we have never considered a pub­
lic forum. See Timmons v. Twin Cities Area New Party, 
520 U. S. 351, 363 (1997) (ballots are not “forums for political 
expression”). Neither the candidate nor the party dictates 
the message conveyed by the ballot. In such a case, it is 
important to know what the ballot actually says—both about 
the candidate and about the party’s association with the can­
didate. It is possible that no reasonable voter in Washing­
ton State will regard the listed candidates as members of, or 
otherwise associated with, the political parties the candi­
dates claim to prefer. Nothing in my analysis requires the 
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parties to produce studies regarding voter perceptions on 
this score, but I would wait to see what the ballot says before 
deciding whether it is unconstitutional. 

Still, I agree with Justice Scalia that the history of the 
challenged law suggests the State is not particularly inter­
ested in devising ballots that meet these constitutional re­
quirements. See post, at 468 (dissenting opinion). But this 
record simply does not allow us to say with certainty that 
the election system created by I–872 is unconstitutional. 
Accordingly, I agree with the Court that respondents’ pres­
ent challenge to the law must fail, and I join the Court’s 
opinion. 

Justice Scalia, with whom Justice Kennedy joins, 
dissenting. 

The electorate’s perception of a political party’s beliefs is 
colored by its perception of those who support the party; 
and a party’s defining act is the selection of a candidate and 
advocacy of that candidate’s election by conferring upon him 
the party’s endorsement. When the state-printed ballot for 
the general election causes a party to be associated with can­
didates who may not fully (if at all) represent its views, it 
undermines both these vital aspects of political association. 
The views of the self-identified party supporter color percep­
tion of the party’s message, and that self-identification on the 
ballot, with no space for party repudiation or party identifi­
cation of its own candidate, impairs the party’s advocacy of 
its standard bearer. Because Washington has not demon­
strated that this severe burden upon parties’ associational 
rights is narrowly tailored to serve a compelling interest— 
indeed, because it seems to me Washington’s only plausible 
interest is precisely to reduce the effectiveness of political 
parties—I would find the law unconstitutional. 

I 
I begin with the principles on which the Court and I agree. 

States may not use election regulations to undercut political 
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parties’ freedoms of speech or association. See U. S. Term 
Limits, Inc. v. Thornton, 514 U. S. 779, 833–834 (1995). 
Thus, when a State regulates political parties as a part of its 
election process, we consider “the ‘character and magni­
tude’ ” of the burden imposed on the party’s associational 
rights and “the extent to which the State’s concerns make 
the burden necessary.” Timmons v. Twin Cities Area New 
Party, 520 U. S. 351, 358 (1997). Regulations imposing se­
vere burdens must be narrowly tailored to advance a compel­
ling state interest. Ibid.  

Among the First Amendment rights that political parties 
possess is the right to associate with the persons whom they 
choose and to refrain from associating with persons whom 
they reject. Democratic Party of United States v. Wiscon­
sin ex rel. La Follette, 450 U. S. 107, 122 (1981). Also in­
cluded is the freedom to choose and promote the “ ‘standard 
bearer who best represents the party’s ideologies and prefer­
ences.’ ” Eu v. San Francisco County Democratic Central 
Comm., 489 U. S. 214, 224 (1989). 

When an expressive organization is compelled to associate 
with a person whose views the group does not accept, the 
organization’s message is undermined; the organization is un­
derstood to embrace, or at the very least tolerate, the views 
of the persons linked with them. We therefore held, for 
example, that a State severely burdened the right of expres­
sive association when it required the Boy Scouts to accept 
an openly gay scoutmaster. The scoutmaster’s presence 
“would, at the very least, force the organization to send a 
message, both to the youth members and the world, that the 
Boy Scouts accepts homosexual conduct as a legitimate form 
of behavior.” Boy Scouts of America v. Dale, 530 U. S. 640, 
653 (2000). 

A political party’s expressive mission is not simply, or even 
primarily, to persuade voters of the party’s views. Parties 
seek principally to promote the election of candidates who 
will implement those views. See, e. g., Tashjian v. Republi­
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can Party of Conn., 479 U. S. 208, 216 (1986); Storer v. 
Brown, 415 U. S. 724, 745 (1974); M. Hershey & P. Beck, 
Party Politics in America 13 (10th ed. 2003). That is 
achieved in large part by marking candidates with the par­
ty’s seal of approval. Parties devote substantial resources 
to making their names trusted symbols of certain approaches 
to governance. See, e. g., App. 239 (declaration of Demo­
cratic Committee Chair Paul J. Berendt); J. Aldrich, Why 
Parties? 48–49 (1995). They then encourage voters to cast 
their votes for the candidates that carry the party name. 
Parties’ efforts to support candidates by marking them with 
the party trademark, so to speak, have been successful 
enough to make the party name, in the words of one commen­
tator, “the most important resource that the party pos­
sesses.” Cain, Party Autonomy and Two-Party Electoral 
Competition, 149 U. Pa. L. Rev. 793, 804 (2001). And all evi­
dence suggests party labels are indeed a central consider­
ation for most voters. See, e. g., id., at 804, n. 34; Rahn, 
The Role of Partisan Stereotypes in Information Processing 
About Political Candidates, 37 Am. J. Pol. Sci. 472 (1993); 
Klein & Baum, Ballot Information and Voting Decisions in 
Judicial Elections, 54 Pol. Research Q. 709 (2001). 

II
 
A
 

The State of Washington need not like, and need not favor, 
political parties. It is entirely free to decline running pri­
maries for the selection of party nominees and to hold non­
partisan general elections in which party labels have no place 
on the ballot. See California Democratic Party v. Jones, 
530 U. S. 567, 585–586 (2000). Parties would then be left 
to their own devices in both selecting and publicizing their 
candidates. But Washington has done more than merely de­
cline to make its electoral machinery available for party 
building. Recognizing that parties draw support for their 
candidates by giving them the party imprimatur, Washing­
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ton seeks to reduce the effectiveness of that endorsement by 
allowing any candidate to use the ballot for drawing upon 
the goodwill that a party has developed, while preventing 
the party from using the ballot to reject the claimed associa­
tion or to identify the genuine candidate of its choice. This 
does not merely place the ballot off limits for party building; 
it makes the ballot an instrument by which party building is 
impeded, permitting unrebutted associations that the party 
itself does not approve. 

These cases cannot be decided without taking account of 
the special role that a state-printed ballot plays in elections. 
The ballot comes into play “at the most crucial stage in the 
electoral process—the instant before the vote is cast.” 
Anderson v. Martin, 375 U. S. 399, 402 (1964). It is the only 
document that all voters are guaranteed to see, and it is “the 
last thing the voter sees before he makes his choice,” Cook 
v. Gralike, 531 U. S. 510, 532 (2001) (Rehnquist, C. J., concur­
ring in judgment). Thus, we have held that a State cannot 
elevate a particular issue to prominence by making it the 
only issue for which the ballot sets forth the candidates’ posi­
tions. Id., at 525–526 (opinion of the Court). And we held 
unconstitutional California’s election system, which listed as 
the party’s candidate on the general-election ballot the candi­
date selected in a state-run “blanket primary” in which all 
citizens could determine who would be the party’s nominee. 
Jones, 530 U. S., at 586. It was not enough to sustain the 
law that the party remained free to select its preferred can­
didate through another process, and could denounce or cam­
paign against the candidate carrying the party’s name on the 
general-election ballot. Forced association with the party 
on the general-election ballot was fatal. Id., at 575–577. 

The Court makes much of the fact that the party names 
shown on the Washington ballot may be billed as mere state­
ments of candidate “preference.” See ante, at 454–457. To 
be sure, the party is not itself forced to display favor for 
someone it does not wish to associate with, as the Boy Scouts 
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were arguably forced to do by employing the homosexual 
scoutmaster in Dale, and as the political parties were ar­
guably forced to do by lending their ballot endorsement as 
party nominee in Jones. But thrusting an unwelcome, self­
proclaimed association upon the party on the election ballot 
itself is amply destructive of the party’s associational rights. 
An individual’s endorsement of a party shapes the voter’s 
view of what the party stands for, no less than the party’s 
endorsement of an individual shapes the voter’s view of what 
the individual stands for. That is why party nominees are 
often asked (and regularly agree) to repudiate the support 
of persons regarded as racial extremists. On Washington’s 
ballot, such repudiation is impossible. And because the bal­
lot is the only document voters are guaranteed to see, and 
the last thing they see before casting their vote, there is “no 
means of replying” that “would be equally effective with the 
voter.” Cook, supra, at 532 (Rehnquist, C. J., concurring in 
judgment). 

Not only is the party’s message distorted, but its goodwill 
is hijacked. There can be no dispute that candidate acquisi­
tion of party labels on Washington’s ballot—even if billed as 
self-identification—is a means of garnering the support of 
those who trust and agree with the party. The “I prefer the 
D’s” and “I prefer the R’s” will not be on the ballot for es­
thetic reasons; they are designed to link candidates to unwill­
ing parties (or at least parties who are unable to express 
their revulsion) and to encourage voters to cast their ballots 
based in part on the trust they place in the party’s name 
and the party’s philosophy. These harms will be present no 
matter how Washington’s law is implemented. There is 
therefore “no set of circumstances” under which Washing­
ton’s law would not severely burden political parties, see 
United States v. Salerno, 481 U. S. 739, 745 (1987), and no 
good reason to wait until Washington has undermined its 
political parties to declare that it is forbidden to do so. 
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B 

The Chief Justice would wait to see if the law is imple­
mented in a manner that no more harms political parties 
than allowing a person to state that he “ ‘like[s] Campbell’s 
soup’ ” would harm the Campbell Soup Company. See ante, 
at 461 (concurring opinion). It is hard to know how to re­
spond. First and most fundamentally, there is simply no 
comparison between statements of “preference” for an ex­
pressive association and statements of “preference” for soup. 
The robust First Amendment freedom to associate belongs 
only to groups “engage[d] in ‘expressive association,’ ” Dale, 
530 U. S., at 648. The Campbell Soup Company does not 
exist to promote a message, and “there is only minimal con­
stitutional protection of the freedom of commercial associa­
tion,” Roberts v. United States Jaycees, 468 U. S. 609, 634 
(1984) (O’Connor, J., concurring in part and concurring in 
judgment). 

Second, I assuredly do not share The Chief Justice’s 
view that the First Amendment will be satisfied so long as 
the ballot “is designed in such a manner that no reasonable 
voter would believe that the candidates listed there are 
nominees or members of, or otherwise associated with, the 
parties the candidates claimed to ‘prefer.’ ” Ante, at 460. 
To begin with, it seems to me quite impossible for the ballot 
to satisfy a reasonable voter that the candidate is not “associ­
ated with” the party for which he has expressed a prefer­
ence. He has associated himself with the party by his very 
expression of a preference—and that indeed is the whole 
purpose of allowing the preference to be expressed. If all 
The Chief Justice means by “associated with” is that the 
candidate “does not speak on the party’s behalf or with the 
party’s approval,” ante, at 461, none of my analysis in this 
opinion relies upon that misperception, nor upon the misper­
ception that the candidate is a member or the nominee of the 
party. Avoiding those misperceptions is far from enough. 
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Is it enough to say on the ballot that a notorious and despised 
racist who says that the party is his choice does not speak 
with the party’s approval? Surely not. His unrebutted as­
sociation of that party with his views distorts the image of 
the party nonetheless. And the fact that the candidate who 
expresses a “preference” for one or another party is shown 
not to be the nominee of that party does not deprive him of 
the boost from the party’s reputation which the party wishes 
to confer only on its nominee. The Chief Justice claims 
that “the content of the ballots in the pertinent respect is 
yet to be determined,” ante, at 460. I disagree. We know 
all we need to know about the form of ballot. When 
pressed, Washington’s attorney general assured us at oral 
argument that the ballot will not say whether the party for 
whom the candidate expresses a preference claims or dis­
avows him. (Of course it will not, for that would enable the 
party expression that it is the very object of this legislation 
to impair.) 

And finally, while The Chief Justice earlier expresses 
his awareness that the special character of the ballot is what 
makes these cases different, ante, at 460, his Campbell’s Soup 
example seems to forget that. If we must speak in terms of 
soup, Washington’s law is like a law that encourages Oscar 
the Grouch (Sesame Street’s famed bad-taste resident of a 
garbage can) to state a “preference” for Campbell’s at every 
point of sale, while barring the soup company from disavow­
ing his endorsement, or indeed using its name at all, in those 
same crucial locations. Reserving the most critical commu­
nications forum for statements of “preference” by a po­
tentially distasteful speaker alters public perceptions of the 
entity that is “preferred”; and when this privileged con­
nection undermines not a company’s ability to identify and 
promote soup but an expressive association’s ability to iden­
tify and promote its message and its standard bearer, the 
State treads on the constitutionally protected freedom of 
association. 
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The majority opinion and The Chief Justice’s concur­
rence also endorse a wait-and-see approach on the grounds 
that it is not yet evident how the law will affect voter percep­
tion of the political parties. But contrary to the Court’s sug­
gestion, it is not incumbent on the political parties to adduce 
“evidence,” ante, at 457, that forced association affects their 
ability to advocate for their candidates and their causes. We 
have never put expressive groups to this perhaps-impossible 
task. Rather, we accept their own assessments of the mat­
ter. The very cases on which The Chief Justice relies for 
a wait-and-see approach, ante, at 459–460, establish as much. 
In Dale, for example, we did not require the Boy Scouts to 
prove that forced acceptance of the openly homosexual scout­
master would distort their message. See 530 U. S., at 653 
(citing La Follette, 450 U. S., at 123–124). Nor in Hurley v. 
Irish-American Gay, Lesbian and Bisexual Group of Bos­
ton, Inc., 515 U. S. 557 (1995), did we require the organizers 
of the St. Patrick’s Day Parade to demonstrate that including 
a gay contingent in the parade would distort their message. 
See id., at 577. Nor in Jones, 530 U. S. 567, did we require 
the political parties to demonstrate either that voters would 
incorrectly perceive the “nominee” labels on the ballot to be 
the products of party elections or that the labels would 
change voter perceptions of the party. It does not take a 
study to establish that when statements of party connection 
are the sole information listed next to candidate names on 
the ballot, those statements will affect voters’ perceptions of 
what the candidate stands for, what the party stands for, and 
whom they should elect. 

III 

Since I conclude that Washington’s law imposes a severe 
burden on political parties’ associational rights, I would up­
hold the law only if it were “narrowly tailored” to advance 
“a compelling state interest.” Timmons, 520 U. S., at 358. 
Neither the Court’s opinion nor the State’s submission claims 
that Washington’s law passes such scrutiny. The State ar­
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gues only that it “has a rational basis” for “providing voters 
with a modicum of relevant information about the candi­
dates,” Brief for Petitioners in No. 06–730, pp. 48–49. This 
is the only interest the Court’s opinion identifies as well. 
Ante, at 458. 

But “rational basis” is the least demanding of our tests; it 
is the same test that allows individuals to be taxed at differ­
ent rates because they are in different businesses. See 
Allied Stores of Ohio, Inc. v. Bowers, 358 U. S. 522, 526–527 
(1959). It falls far, far short of establishing the compelling 
state interest that the First Amendment requires. And to 
tell the truth, here even the existence of a rational basis is 
questionable. Allowing candidates to identify themselves 
with particular parties on the ballot displays the State’s view 
that adherence to party philosophy is “an important— 
perhaps paramount—consideration in the citizen’s choice.” 
Anderson, 375 U. S., at 402. If that is so, however, it seems 
to me irrational not to allow the party to disclaim that self­
association, or to identify its own endorsed candidate. 

It is no mystery what is going on here. There is no state 
interest behind this law except the Washington Legislature’s 
dislike for bright-colors partisanship, and its desire to blunt 
the ability of political parties with noncentrist views to en­
dorse and advocate their own candidates. That was the pur­
pose of the Washington system that this enactment was 
adopted to replace—a system indistinguishable from the one 
we invalidated in Jones, which required parties to allow non­
members to join in the selection of the candidates shown as 
their nominees on the election ballot. (The system was held 
unconstitutional in Democratic Party of Washington State 
v. Reed, 343 F. 3d 1198 (CA9 2003).) And it is the obvious 
purpose of Washington legislation enacted after this law, 
which requires political parties to repeat a candidate’s self­
declared party “preference” in electioneering communica­
tions concerning the candidate—even if the purpose of the 
communication is to criticize the candidate and to disavow 
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any connection between him and the party. Wash. Rev. 
Code § 42.17.510(1) (2006); see also Wash. Admin. Code § 390– 
18–020 (2007). 

Even if I were to assume, however, that Washington has 
a legitimate interest in telling voters on the ballot (above all 
other things) that a candidate says he favors a particular 
political party; and even if I were further to assume (per 
impossibile) that that interest was a compelling one; Wash­
ington would still have to “narrowly tailor” its law to protect 
that interest with minimal intrusion upon the parties’ associ­
ational rights. There has been no attempt to do that here. 
Washington could, for example, have permitted parties to 
disclaim on the general-election ballot the asserted associa­
tion or to designate on the ballot their true nominees. The 
course the State has chosen makes sense only as an effort to 
use its monopoly power over the ballot to undermine the 
expressive activities of the political parties. 

* * * 

The right to associate for the election of candidates is fun­
damental to the operation of our political system, and state 
action impairing that association bears a heavy burden of 
justification. Washington’s electoral system permits indi­
viduals to appropriate the parties’ trademarks, so to speak, 
at the most crucial stage of election, thereby distorting the 
parties’ messages and impairing their endorsement of candi­
dates. The State’s justification for this (to convey a “modi­
cum of relevant information”) is not only weak but undeserv­
ing of credence. We have here a system which, like the one 
it replaced, does not merely refuse to assist, but positively 
impairs, the legitimate role of political parties. I dissent 
from the Court’s conclusion that the Constitution permits 
this sabotage. 
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SNYDER v. LOUISIANA 

certiorari to the supreme court of louisiana 

No. 06–10119. Argued December 4, 2007—Decided March 19, 2008 

During voir dire in petitioner’s capital murder case, the prosecutor used 
peremptory strikes to eliminate black prospective jurors who had sur­
vived challenges for cause. The jury convicted petitioner and sen­
tenced him to death. Both on direct appeal and on remand in light of 
Miller-El v. Dretke, 545 U. S. 231, the Louisiana Supreme Court re­
jected petitioner’s claim that the prosecution’s peremptory strikes of 
certain prospective jurors, including Mr. Brooks, were based on race, in 
violation of Batson v. Kentucky, 476 U. S. 79. 

Held: The trial judge committed clear error in rejecting the Batson objec­
tion to the strike of Mr. Brooks. Pp. 476–486. 

(a) Under Batson’s three-step process for adjudicating claims such as 
petitioner’s, (1) a defendant must make a prima facie showing that the 
challenge was based on race; (2) if so, “ ‘the prosecution must offer a 
race-neutral basis for striking the juror in question’ ”; and (3) “ ‘in light 
of the parties’ submissions, the trial court must determine whether the 
defendant has shown purposeful discrimination.’ ” Miller-El, supra, at 
277 (Thomas, J., dissenting) (quoting Miller-El v. Cockrell, 537 U. S. 
322, 328–329). Unless it is clearly erroneous, the trial court’s ruling 
must be sustained on appeal. The trial court’s role is pivotal, for it 
must evaluate the demeanor of the prosecutor exercising the challenge 
and the juror being excluded. Pp. 476–477. 

(b) While all of the circumstances bearing on the racial-animosity 
issue must be consulted in considering a Batson objection or reviewing 
a ruling claimed to be a Batson error, the explanation given for striking 
Mr. Brooks, a college senior attempting to fulfill his student-teaching 
obligation, is insufficient by itself and suffices for a Batson error deter­
mination. Pp. 477–486. 

(1) It cannot be presumed that the trial court credited the prosecu­
tion’s first race-neutral reason, that Mr. Brooks looked nervous. Defer­
ence is owed to a trial judge’s finding that an attorney credibly relied 
on demeanor in exercising a strike, but here, the trial judge simply 
allowed the challenge without explanation. Since Mr. Brooks was not 
challenged until the day after he was questioned and thus after dozens 
of other jurors had been called, the judge might not have recalled his 
demeanor. Or he may have found such consideration unnecessary, in­
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stead basing his ruling on the second proffered reason for the strike. 
P. 479. 

(2) That reason—Mr. Brooks’ student-teaching obligation—fails 
even under the highly deferential standard of review applicable here. 
Mr. Brooks was 1 of more than 50 venire members expressing concern 
that jury service or sequestration would interfere with work, school, 
family, or other obligations. Although he was initially concerned about 
making up lost teaching time, he expressed no further concern once a 
law clerk reported that the school’s dean would work with Mr. Brooks 
if he missed time for a trial that week, and the prosecutor did not ques­
tion him more deeply about the matter. The proffered reason must be 
evaluated in light of the circumstances that the colloquy and law clerk 
report took place on Tuesday, the prosecution struck Mr. Brooks on 
Wednesday, the trial’s guilt phase ended on Thursday, and its penalty 
phase ended on Friday. The prosecutor’s scenario—that Mr. Brooks 
would have been inclined to find petitioner guilty of a lesser included 
offense to obviate the need for a penalty phase—is both highly specula­
tive and unlikely. Mr. Brooks would be in a position to shorten the trial 
only if most or all of the jurors had favored a lesser verdict. Perhaps 
most telling, the trial’s brevity, which the prosecutor anticipated on the 
record during voir dire, meant that jury service would not have seri­
ously interfered with Mr. Brooks’ ability to complete his student teach­
ing. The dean offered to work with him, and the trial occurred rela­
tively early in the fall term, giving Mr. Brooks several weeks to make 
up the time. The implausibility of the prosecutor’s explanation is rein­
forced by his acceptance of white jurors who disclosed conflicting obliga­
tions that appear to have been at least as serious as Mr. Brooks’. 
Under Batson’s third stage, the prosecution’s pretextual explanation 
gives rise to an inference of discriminatory intent. There is no need to 
decide here whether, in Batson cases, once a discriminatory intent is 
shown to be a motivating factor, the burden shifts to the prosecution to 
show that the discriminatory factor was not determinative. It is 
enough to recognize that a peremptory strike shown to have been moti­
vated in substantial part by discriminatory intent could not be sustained 
based on any lesser showing by the prosecution. The record here does 
not show that the prosecution would have pre-emptively challenged 
Mr. Brooks based on his nervousness alone, and there is no realistic 
possibility that the subtle question of causation could be profitably ex­
plored further on remand more than a decade after petitioner’s trial. 
Pp. 479–486. 

942 So. 2d 484, reversed and remanded. 



552US2 Unit: $U25 [01-11-12 12:37:09] PAGES PGT: OPIN

474 SNYDER v. LOUISIANA 

Opinion of the Court 

Alito, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Stevens, Kennedy, Souter, Ginsburg, and Breyer, JJ., joined. 
Thomas, J., filed a dissenting opinion, in which Scalia, J., joined, post, 
p. 486. 

Stephen B. Bright argued the cause for petitioner. With 
him on the briefs were Jelpi P.  Picou, Jr.,  and Marcia 
Widder. 

Terry M. Boudreaux argued the cause for respondent. 
With him on the brief was Paul D. Connick, Jr.* 

Justice Alito delivered the opinion of the Court. 
Petitioner Allen Snyder was convicted of first-degree mur­

der in a Louisiana court and was sentenced to death. He 
asks us to review a decision of the Louisiana Supreme Court 
rejecting his claim that the prosecution exercised some of 
its peremptory jury challenges based on race, in violation of 
Batson v. Kentucky, 476 U. S. 79 (1986). We hold that the 
trial court committed clear error in its ruling on a Batson 
objection, and we therefore reverse. 

I 

The crime for which petitioner was convicted occurred in 
August 1995. At that time, petitioner and his wife, Mary, 
had separated. On August 15, they discussed the possibility 
of reconciliation, and Mary agreed to meet with petitioner 
the next day. That night, Mary went on a date with Howard 
Wilson. During the evening, petitioner repeatedly at­
tempted to page Mary, but she did not respond. At approxi­
mately 1:30 a.m. on August 16, Wilson drove up to the home 
of Mary’s mother to drop Mary off. Petitioner was waiting 
at the scene armed with a knife. He opened the driver’s 
side door of Wilson’s car and repeatedly stabbed the occu­

*Briefs of amici curiae urging reversal were filed for the Constitution 
Project by Seth P. Waxman, Brian M. Boynton, Elisabeth Semel, and Ty 
Alper; and for Nine Jefferson Parish Ministers by Samuel Dalton and 
James E. Boren. 
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pants, killing Wilson and wounding Mary. The State 
charged petitioner with first-degree murder and sought the 
death penalty based on the aggravating circumstance that 
petitioner had knowingly created a risk of death or great 
bodily harm to more than one person. See La. Code Crim. 
Proc. Ann., Art. 905.4(A)(4) (West Supp. 2008). 

Voir dire began on Tuesday, August 27, 1996, and pro­
ceeded as follows. During the first phase, the trial court 
screened the panel to identify jurors who did not meet Loui­
siana’s requirements for jury service or claimed that service 
on the jury or sequestration for the duration of the trial 
would result in extreme hardship. More than 50 prospec­
tive jurors reported that they had work, family, or other 
commitments that would interfere with jury service. In 
each of those instances, the nature of the conflicting commit­
ments was explored, and some of these jurors were dis­
missed. App. 58–164. 

In the next phase, the court randomly selected panels of 
13 potential jurors for further questioning. Id., at 166–167. 
The defense and prosecution addressed each panel and ques­
tioned the jurors both as a group and individually. At the 
conclusion of this questioning, the court ruled on challenges 
for cause. Then, the prosecution and the defense were 
given the opportunity to use peremptory challenges (each 
side had 12) to remove remaining jurors. The court contin­
ued this process of calling 13-person panels until the jury 
was filled. In accordance with Louisiana law, the parties 
were permitted to exercise “backstrikes.” That is, they 
were allowed to use their peremptories up until the time 
when the final jury was sworn and thus were permitted to 
strike jurors whom they had initially accepted when the ju­
rors’ panels were called. See La. Code Crim. Proc. Ann., 
Art. 795(B)(1) (West 1998); State v. Taylor, 93–2201, pp. 22– 
23 (La. 2/28/96), 669 So. 2d 364, 376. 

Eighty-five prospective jurors were questioned as mem­
bers of a panel. Thirty-six of these survived challenges for 
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cause; 5 of the 36 were black (as is petitioner); and all 5 of the 
prospective black jurors were eliminated by the prosecution 
through the use of peremptory strikes. The jury found peti­
tioner guilty of first-degree murder and determined that he 
should receive the death penalty. 

On direct appeal, the Louisiana Supreme Court condition­
ally affirmed petitioner’s conviction. The court rejected 
petitioner’s Batson claim but remanded the case for a nunc 
pro tunc determination of petitioner’s competency to stand 
trial. State v. Snyder, 98–1078 (La. 4/14/99), 750 So. 2d 832. 
Two justices dissented and would have found a Batson viola­
tion. See id., at 866 (Johnson, J., dissenting), 863 (Lemmon, 
J., concurring in part and dissenting in part). 

On remand, the trial court found that petitioner had been 
competent to stand trial, and the Louisiana Supreme Court 
affirmed that determination. State v. Snyder, 1998–1078 
(La. 4/14/04), 874 So. 2d 739. Petitioner petitioned this 
Court for a writ of certiorari, and while his petition was 
pending, this Court decided Miller-El v. Dretke, 545 U. S. 
231 (2005). We then granted the petition, vacated the judg­
ment, and remanded the case to the Louisiana Supreme 
Court for further consideration in light of Miller-El. Sny­
der v. Louisiana, 545 U. S. 1137 (2005). On remand, the 
Louisiana Supreme Court again rejected Snyder’s Batson 
claim, this time by a vote of 4 to 3. See 1998–1078 (La. 9/6/ 
06), 942 So. 2d 484. We again granted certiorari, 551 U. S. 
1144 (2007), and now reverse. 

II 

Batson provides a three-step process for a trial court to 
use in adjudicating a claim that a peremptory challenge was 
based on race: 

“ ‘First, a defendant must make a prima facie showing 
that a peremptory challenge has been exercised on the 
basis of race[; s]econd, if that showing has been made, 
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the prosecution must offer a race-neutral basis for strik­
ing the juror in question[; and t]hird, in light of the 
parties’ submissions, the trial court must determine 
whether the defendant has shown purposeful discrimina­
tion.’ ” Miller-El v. Dretke, supra, at 277 (Thomas, J., 
dissenting) (quoting Miller-El v. Cockrell, 537 U. S. 322, 
328–329 (2003)). 

On appeal, a trial court’s ruling on the issue of discrimina­
tory intent must be sustained unless it is clearly erroneous. 
See Hernandez v. New York, 500 U. S. 352, 369 (1991) (plural­
ity opinion); id., at 372 (O’Connor, J., joined by Scalia, J., 
concurring in judgment). The trial court has a pivotal role 
in evaluating Batson claims. Step three of the Batson in­
quiry involves an evaluation of the prosecutor’s credibility, 
see 476 U. S., at 98, n. 21, and “the best evidence [of discrimi­
natory intent] often will be the demeanor of the attorney 
who exercises the challenge,” Hernandez, 500 U. S., at 365 
(plurality opinion). In addition, race-neutral reasons for pe­
remptory challenges often invoke a juror’s demeanor (e. g., 
nervousness, inattention), making the trial court’s firsthand 
observations of even greater importance. In this situation, 
the trial court must evaluate not only whether the prosecu­
tor’s demeanor belies a discriminatory intent, but also 
whether the juror’s demeanor can credibly be said to have 
exhibited the basis for the strike attributed to the juror by 
the prosecutor. We have recognized that these determina­
tions of credibility and demeanor lie “ ‘peculiarly within a 
trial judge’s province,’ ” ibid. (quoting Wainwright v. Witt, 
469 U. S. 412, 428 (1985)), and we have stated that “in the 
absence of exceptional circumstances, we would defer to [the 
trial court],” 500 U. S., at 366 (plurality opinion). 

III 

Petitioner centers his Batson claim on the prosecution’s 
strikes of two black jurors, Jeffrey Brooks and Elaine Scott. 
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Because we find that the trial court committed clear error 
in overruling petitioner’s Batson objection with respect to 
Mr. Brooks, we have no need to consider petitioner’s claim 
regarding Ms. Scott. See, e. g., United States v. Vasquez-
Lopez, 22 F. 3d 900, 902 (CA9 1994) (“[T]he Constitution for­
bids striking even a single prospective juror for a discrimina­
tory purpose”); United States v. Lane, 866 F. 2d 103, 105 
(CA4 1989); United States v. Clemons, 843 F. 2d 741, 747 
(CA3 1988); United States v. Battle, 836 F. 2d 1084, 1086 
(CA8 1987); United States v. David, 803 F. 2d 1567, 1571 
(CA11 1986). 

In Miller-El v. Dretke, the Court made it clear that in 
considering a Batson objection, or in reviewing a ruling 
claimed to be Batson error, all of the circumstances that bear 
upon the issue of racial animosity must be consulted. 545 
U. S., at 239. Here, as just one example, if there were per­
sisting doubts as to the outcome, a court would be required 
to consider the strike of Ms. Scott for the bearing it might 
have upon the strike of Mr. Brooks. In this case, however, 
the explanation given for the strike of Mr. Brooks is by itself 
unconvincing and suffices for the determination that there 
was Batson error. 

When defense counsel made a Batson objection concerning 
the strike of Mr. Brooks, a college senior who was attempting 
to fulfill his student-teaching obligation, the prosecution of­
fered two race-neutral reasons for the strike. The prosecu­
tor explained: 

“I thought about it last night. Number 1, the main rea­
son is that he looked very nervous to me throughout the 
questioning. Number 2, he’s one of the fellows that 
came up at the beginning [of voir dire] and said he was 
going to miss class. He’s a student teacher. My main 
concern is for that reason, that being that he might, to 
go home quickly, come back with guilty of a lesser ver­
dict so there wouldn’t be a penalty phase. Those are 
my two reasons.” App. 444. 
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Defense counsel disputed both explanations, id., at 444–445, 
and the trial judge ruled as follows: “All right. I’m going 
[to] allow the challenge. I’m going to allow the challenge,” 
id., at 445. We discuss the prosecution’s two proffered 
grounds for striking Mr. Brooks in turn. 

A 

With respect to the first reason, the Louisiana Supreme 
Court was correct that “nervousness cannot be shown from 
a cold transcript, which is why . . . the  [trial]  judge’s evalua­
tion must be given much deference.” 942 So. 2d, at 496. As 
noted above, deference is especially appropriate where a 
trial judge has made a finding that an attorney credibly re­
lied on demeanor in exercising a strike. Here, however, the 
record does not show that the trial judge actually made a 
determination concerning Mr. Brooks’ demeanor. The trial 
judge was given two explanations for the strike. Rather 
than making a specific finding on the record concerning 
Mr. Brooks’ demeanor, the trial judge simply allowed the 
challenge without explanation. It is possible that the judge 
did not have any impression one way or the other concerning 
Mr. Brooks’ demeanor. Mr. Brooks was not challenged until 
the day after he was questioned, and by that time dozens of 
other jurors had been questioned. Thus, the trial judge may 
not have recalled Mr. Brooks’ demeanor. Or, the trial judge 
may have found it unnecessary to consider Mr. Brooks’ de­
meanor, instead basing his ruling completely on the second 
proffered justification for the strike. For these reasons, we 
cannot presume that the trial judge credited the prosecutor’s 
assertion that Mr. Brooks was nervous. 

B 

The second reason proffered for the strike of Mr. Brooks— 
his student-teaching obligation—fails even under the highly 
deferential standard of review that is applicable here. At 
the beginning of voir dire, when the trial court asked the 
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members of the venire whether jury service or sequestration 
would pose an extreme hardship, Mr. Brooks was 1 of more 
than 50 members of the venire who expressed concern that 
jury service or sequestration would interfere with work, 
school, family, or other obligations. 

When Mr. Brooks came forward, the following exchange 
took place: 

“MR. JEFFREY BROOKS: . . . I’m a student at 
Southern University, New Orleans. This is my last se­
mester. My major requires me to student teach, and 
today I’ve already missed a half a day. That is part of 
my—it’s required for me to graduate this semester. 

“[DEFENSE COUNSEL]: Mr. Brooks, if you—how 
many days would you miss if you were sequestered on 
this jury? Do you teach every day? 

“MR. JEFFREY BROOKS: Five days a week.
 
“[DEFENSE COUNSEL]: Five days a week.
 
“MR. JEFFREY BROOKS: And it’s 8:30 through 3:00.
 
“[DEFENSE COUNSEL]: If you missed this week, is
 

there any way that you could make it up this semester? 
“MR. JEFFREY BROOKS: Well, the first two weeks 

I observe, the remaining I begin teaching, so there is 
something I’m missing right now that will better me 
towards my teaching career. 

“[DEFENSE COUNSEL]: Is there any way that you 
could make up the observed observation [sic] that 
you’re missing today, at another time? 

“MR. JEFFREY BROOKS: It may be possible, I’m 
not sure. 

“[DEFENSE COUNSEL]: Okay. So that— 
“THE COURT: Is there anyone we could call, like a 

Dean or anything, that we could speak to? 
“MR. JEFFREY BROOKS: Actually I spoke to my 

Dean, Doctor Tillman, who’s at the university probably 
right now. 

“THE COURT: All right. 
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“MR. JEFFREY BROOKS: Would you like to speak 
to him? 

“THE COURT: Yeah. 
“MR. JEFFREY BROOKS: I don’t have his card 

on me. 
“THE COURT: Why don’t you give [a law clerk] his 

number, give [a law clerk] his name and we’ll call him 
and we’ll see what we can do. 

“(MR. JEFFREY BROOKS LEFT THE BENCH).” 
App. 102–104. 

Shortly thereafter, the court again spoke with Mr. Brooks: 

“THE LAW CLERK: Jeffrey Brooks, the requirement 
for his teaching is a three hundred clock hour observa­
tion. Doctor Tillman at Southern University said that 
as long as it’s just this week, he doesn’t see that it would 
cause a problem with Mr. Brooks completing his obser­
vation time within this semester. 

“(MR. BROOKS APPROACHED THE BENCH) 
“THE COURT: We talked to Doctor Tillman and he 

says he doesn’t see a problem as long as it’s just this 
week, you know, he’ll work with you on it. Okay? 

“MR. JEFFREY BROOKS: Okay. 
“(MR. JEFFREY BROOKS LEFT THE BENCH).” 

Id., at 116. 

Once Mr. Brooks heard the law clerk’s report about the 
conversation with Doctor Tillman, Mr. Brooks did not ex­
press any further concern about serving on the jury, and the 
prosecution did not choose to question him more deeply 
about this matter. 

The colloquy with Mr. Brooks and the law clerk’s report 
took place on Tuesday, August 27; the prosecution struck 
Mr. Brooks the following day, Wednesday, August 28; the 
guilt phase of petitioner’s trial ended the next day, Thursday, 
August 29; and the penalty phase was completed by the end 
of the week, on Friday, August 30. 
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The prosecutor’s second proffered reason for striking 
Mr. Brooks must be evaluated in light of these circum­
stances. The prosecutor claimed to be apprehensive that 
Mr. Brooks, in order to minimize the student-teaching hours 
missed during jury service, might have been motivated to 
find petitioner guilty, not of first-degree murder, but of a 
lesser included offense because this would obviate the need 
for a penalty phase proceeding. But this scenario was 
highly speculative. Even if Mr. Brooks had favored a quick 
resolution, that would not have necessarily led him to reject 
a finding of first-degree murder. If the majority of ju­
rors had initially favored a finding of first-degree murder, 
Mr. Brooks’ purported inclination might have led him to 
agree in order to speed the deliberations. Only if all or most 
of the other jurors had favored the lesser verdict would 
Mr. Brooks have been in a position to shorten the trial by 
favoring such a verdict. 

Perhaps most telling, the brevity of petitioner’s trial— 
something that the prosecutor anticipated on the record dur­
ing voir dire 1—meant that serving on the jury would not 
have seriously interfered with Mr. Brooks’ ability to com­
plete his required student teaching. As noted, petitioner’s 
trial was completed by Friday, August 30. If Mr. Brooks, 
who reported to court and was peremptorily challenged 
on Wednesday, August 28, had been permitted to serve, 
he would have missed only two additional days of student 
teaching, Thursday, August 29, and Friday, August 30. 
Mr. Brooks’ dean promised to “work with” Mr. Brooks to see 
that he was able to make up any student-teaching time that 
he missed due to jury service; the dean stated that he did 
not think that this would be a problem; and the record con­
tains no suggestion that Mr. Brooks remained troubled after 
hearing the report of the dean’s remarks. In addition, al­
though the record does not include the academic calendar of 

1 See, e. g., App. 98, 105, 111, 121, 130, 204. 
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Mr. Brooks’ university, it is apparent that the trial occurred 
relatively early in the fall semester. With many weeks re­
maining in the term, Mr. Brooks would have needed to make 
up no more than an hour or two per week in order to compen­
sate for the time that he would have lost due to jury service. 
When all of these considerations are taken into account, 
the prosecutor’s second proffered justification for striking 
Mr. Brooks is suspicious. 

The implausibility of this explanation is reinforced by the 
prosecutor’s acceptance of white jurors who disclosed con­
flicting obligations that appear to have been at least as seri­
ous as Mr. Brooks’. We recognize that a retrospective com­
parison of jurors based on a cold appellate record may be 
very misleading when alleged similarities were not raised at 
trial. In that situation, an appellate court must be mindful 
that an exploration of the alleged similarities at the time of 
trial might have shown that the jurors in question were not 
really comparable. In this case, however, the shared charac­
teristic, i. e., concern about serving on the jury due to con­
flicting obligations, was thoroughly explored by the trial 
court when the relevant jurors asked to be excused for 
cause.2 

A comparison between Mr. Brooks and Roland Laws, a 
white juror, is particularly striking. During the initial 
stage of voir dire, Mr. Laws approached the court and of­
fered strong reasons why serving on the sequestered jury 
would cause him hardship. Mr. Laws stated that he was 
“a self-employed general contractor,” with “two houses that 
are nearing completion, one [with the occupants] . . .  mov­
ing in this weekend.” Id., at 129. He explained that, if 
he served on the jury, “the people won’t [be able to] move 

2 The Louisiana Supreme Court did not hold that petitioner had proce­
durally defaulted reliance on a comparison of the African-American jurors 
whom the prosecution struck with white jurors whom the prosecution ac­
cepted. On the contrary, the State Supreme Court itself made such a 
comparison. See 942 So. 2d 484, 495–496 (2006). 
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in.” Id., at 130. Mr. Laws also had demanding family 
obligations: 

“[M]y wife just had a hysterectomy, so I’m running the 
kids back and forth to school, and we’re not originally 
from here, so I have no family in the area, so between 
the two things, it’s kind of bad timing for me.” Ibid. 

Although these obligations seem substantially more pressing 
than Mr. Brooks’, the prosecution questioned Mr. Laws and 
attempted to elicit assurances that he would be able to serve 
despite his work and family obligations. See ibid. (prose­
cutor asking Mr. Laws “[i]f you got stuck on jury duty 
anyway . . . would you try to make other arrangements as 
best you could?”). And the prosecution declined the oppor­
tunity to use a peremptory strike on Mr. Laws. Id., at 549. 
If the prosecution had been sincerely concerned that 
Mr. Brooks would favor a lesser verdict than first-degree 
murder in order to shorten the trial, it is hard to see why 
the prosecution would not have had at least as much concern 
regarding Mr. Laws. 

The situation regarding another white juror, John Donnes, 
although less fully developed, is also significant. At the end 
of the first day of voir dire, Mr. Donnes approached the court 
and raised the possibility that he would have an important 
work commitment later that week. Id., at 349. Because 
Mr. Donnes stated that he would know the next morning 
whether he would actually have a problem, the court sug­
gested that Mr. Donnes raise the matter again at that time. 
Ibid. The next day, Mr. Donnes again expressed concern 
about serving, stating that, in order to serve, “I’d have to 
cancel too many things,” including an urgent appointment at 
which his presence was essential. Id., at 467–468. Despite 
Mr. Donnes’ concern, the prosecution did not strike him. 
Id., at 490. 

As previously noted, the question presented at the third 
stage of the Batson inquiry is “ ‘whether the defendant has 
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shown purposeful discrimination.’ ” Miller-El v. Dretke, 
545 U. S., at 277 (Thomas, J., dissenting). The prosecution’s 
proffer of this pretextual explanation naturally gives rise to 
an inference of discriminatory intent. See id., at 252 (opin­
ion of the Court) (noting the “pretextual significance” of a 
“stated reason [that] does not hold up”); Purkett v. Elem, 
514 U. S. 765, 768 (1995) (per curiam) (“At [the third] stage, 
implausible or fantastic justifications may (and probably will) 
be found to be pretexts for purposeful discrimination”); Her­
nandez, 500 U. S., at 365 (plurality opinion) (“In the typical 
peremptory challenge inquiry, the decisive question will be 
whether counsel’s race-neutral explanation for a peremptory 
challenge should be believed”). Cf. St. Mary’s Honor Cen­
ter v. Hicks, 509 U. S. 502, 511 (1993) (“[R]ejection of the 
defendant’s proffered [nondiscriminatory] reasons will per­
mit the trier of fact to infer the ultimate fact of intentional 
discrimination”). 

In other circumstances, we have held that, once it is shown 
that a discriminatory intent was a substantial or motivating 
factor in an action taken by a state actor, the burden shifts 
to the party defending the action to show that this factor 
was not determinative. See Hunter v. Underwood, 471 U. S. 
222, 228 (1985). We have not previously applied this rule in 
a Batson case, and we need not decide here whether that 
standard governs in this context. For present purposes, it 
is enough to recognize that a peremptory strike shown to 
have been motivated in substantial part by discriminatory 
intent could not be sustained based on any lesser showing by 
the prosecution. And in light of the circumstances here— 
including absence of anything in the record showing that the 
trial judge credited the claim that Mr. Brooks was nervous, 
the prosecution’s description of both of its proffered explana­
tions as “main concern[s],” App. 444, and the adverse infer­
ence noted above—the record does not show that the prose­
cution would have pre-emptively challenged Mr. Brooks 
based on his nervousness alone. See Hunter, supra, at 228. 



552US2 Unit: $U25 [01-11-12 12:37:09] PAGES PGT: OPIN

486 SNYDER v. LOUISIANA 

Thomas, J., dissenting 

Nor is there any realistic possibility that this subtle question 
of causation could be profitably explored further on remand 
at this late date, more than a decade after petitioner’s trial. 

* * * 

We therefore reverse the judgment of the Louisiana Su­
preme Court and remand the case for further proceedings 
not inconsistent with this opinion. 

It is so ordered. 

Justice Thomas, with whom Justice Scalia joins, 
dissenting. 

Petitioner essentially asks this Court to second-guess the 
fact-based determinations of the Louisiana courts as to the 
reasons for a prosecutor’s decision to strike two jurors. The 
evaluation of a prosecutor’s motives for striking a juror is at 
bottom a credibility judgment, which lies “ ‘peculiarly within 
a trial judge’s province.’ ” Hernandez v. New York, 500 
U. S. 352, 365 (1991) (plurality opinion) (quoting Wainwright 
v. Witt, 469 U. S. 412, 428 (1985)); Hernandez, supra, at 372 
(O’Connor, J., concurring in judgment); ante, at 477. “[I]n 
the absence of exceptional circumstances, we [should] defer 
to state-court factual findings.” Hernandez, 500 U. S., at 
366 (plurality opinion). None of the evidence in the record 
as to jurors Jeffrey Brooks and Elaine Scott demonstrates 
that the trial court clearly erred in finding they were not 
stricken on the basis of race. Because the trial court’s de­
termination was a “permissible view of the evidence,” id., at 
369, I would affirm the judgment of the Louisiana Supreme 
Court. 

The Court begins by setting out the “deferential stand­
ard,” ante, at 479, that we apply to a trial court’s resolution 
of a Batson v. Kentucky, 476 U. S. 79 (1986), claim, noting 
that we will overturn a ruling on the question of discrimina­
tory intent only if it is “clearly erroneous,” ante, at 477. 
Under this standard, we “will not reverse a lower court’s 
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finding of fact simply because we would have decided the 
case differently.” Easley v. Cromartie, 532 U. S. 234, 242 
(2001) (internal quotation marks omitted). Instead, a re­
viewing court must ask “whether, ‘on the entire evidence,’ it 
is ‘left with the definite and firm conviction that a mistake 
has been committed.’ ” Ibid. (quoting United States v. 
United States Gypsum Co., 333 U. S. 364, 395 (1948)). 

The Court acknowledges two reasons why a trial court 
“has a pivotal role in evaluating Batson claims.” Ante, 
at 477. First, the Court notes that the trial court is 
uniquely situated to judge the prosecutor’s credibility be­
cause the best evidence of discriminatory intent “ ‘often will 
be the demeanor of the attorney who exercises the chal­
lenge.’ ” Ibid. (quoting Hernandez, supra, at 365 (plurality 
opinion)). Second, it recognizes that the trial court’s “first­
hand observations” of the juror’s demeanor are of “grea[t] 
importance” in determining whether the prosecutor’s neutral 
basis for the strike is credible. Ante, at 477. 

The Court’s conclusion, however, reveals that it is only 
paying lipservice to the pivotal role of the trial court. The 
Court second-guesses the trial court’s determinations in this 
case merely because the judge did not clarify which of the 
prosecutor’s neutral bases for striking Mr. Brooks was dis­
positive. But we have never suggested that a reviewing 
court should defer to a trial court’s resolution of a Batson 
challenge only if the trial court made specific findings with 
respect to each of the prosecutor’s proffered race-neutral 
reasons. To the contrary, when the grounds for a trial 
court’s decision are ambiguous, an appellate court should not 
presume that the lower court based its decision on an im­
proper ground, particularly when applying a deferential 
standard of review. See Sprint/United Management Co. v. 
Mendelsohn, ante, at 386. 

The prosecution offered two neutral bases for striking 
Mr. Brooks: his nervous demeanor and his stated concern 
about missing class. App. 444. The trial court, in rejecting 
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defendant’s Batson challenge, stated only “All right. I’m 
going [to] allow the challenge. I’m going to allow the chal­
lenge.” App. 445. The Court concedes that “the record 
does not show” whether the trial court made its determina­
tion based on Mr. Brooks’ demeanor or his concern for miss­
ing class, ante, at 479, but then speculates as to what the 
trial court might have thought about Mr. Brooks’ demeanor. 
As a result of that speculation, the Court concludes that it 
“cannot presume that the trial judge credited the prosecu­
tor’s assertion that Mr. Brooks was nervous.” Ibid. Inex­
plicably, however, the Court concludes that it can presume 
that the trial court impermissibly relied on the prosecutor’s 
supposedly pretextual concern about Mr. Brooks’ teaching 
schedule, even though nothing in the record supports that 
interpretation over the one the Court rejects. 

Indeed, if the record suggests anything, it is that the judge 
was more influenced by Mr. Brooks’ nervousness than by his 
concern for missing class. Following an exchange about 
whether his desire to get back to class would make 
Mr. Brooks more likely to support a verdict on a lesser in­
cluded offense because it might avoid a penalty phase, de­
fense counsel offered its primary rebuttal to the prosecutor’s 
proffered neutral reasons. Immediately after argument on 
the nervousness point, the judge ruled on the Batson chal­
lenge, even interrupting the prosecutor to do so: 

“MR. VASQUEZ: . . . His main problem yesterday was 
the fact that he didn’t know if he would miss some teach­
ing time as a student teacher. The clerk called the 
school and whoever it was and the Dean said that 
wouldn’t be a problem. He was told that this would go 
through the weekend, and he expressed that that was 
his only concern, that he didn’t have any other problems. 

“As far as him looking nervous, hell, everybody out 
here looks nervous. I’m nervous. 

“MR. OLINDE: Judge, it’s— 
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“MR. VASQUEZ: Judge, that’s—You know. 
“MR. OLINDE: —a question of this: It’s a peremptory 

challenge. We need 12 out of 12 people. Mr. Brooks 
was very uncertain and very nervous looking and— 

“THE COURT: All right. I’m going [to] allow the 
cha l lenge. I’m going to a l low the cha l lenge. ” 
App. 445. 

Although this exchange is certainly not hard-and-fast evi­
dence of the trial court’s reasoning, it undermines the Court’s 
presumption that the trial judge relied solely on Mr. Brooks’ 
concern for missing school. 

The Court also concludes that the trial court’s determina­
tion lacked support in the record because the prosecutor 
failed to strike two other jurors with similar concerns. 
Ante, at 483–484. Those jurors, however, were never men­
tioned in the argument before the trial court, nor were they 
discussed in the filings or opinions on any of the three occa­
sions this case was considered by the Louisiana Supreme 
Court.* Petitioner failed to suggest a comparison with 
those two jurors in his petition for certiorari, and apparently 
only discovered this “clear error” in the record when draft­
ing his brief before this Court. We have no business over­
turning a conviction, years after the fact and after extensive 
intervening litigation, based on arguments not presented to 
the courts below. Cf. Miller-El v. Dretke, 545 U. S. 231, 283 
(2005) (Thomas, J., dissenting). 

Because I believe that the trial court did not clearly err in 
rejecting petitioner’s Batson challenge with respect to 
Mr. Brooks, I also must address the strike of Ms. Scott. The 
prosecution’s neutral explanation for striking Ms. Scott was 

*While the Court correctly observes that the Louisiana Supreme Court 
made a comparison between Mr. Brooks and unstricken white jurors, that 
is true only as to jurors Vicki Chauffe, Michael Sandras, and Arthur 
Yeager. 1998–1078, pp. 15–18 (La. 9/6/06), 942 So. 2d 484, 495–496. The 
Court, on the other hand, focuses on Roland Laws and John Donnes, who 
were never discussed below in this context. 
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that she was unsure about her ability to impose the death 
penalty. Like the claims made about Mr. Brooks, there is 
very little in the record either to support or to undermine 
the prosecution’s asserted rationale for striking Ms. Scott. 
But the trial court had the benefit of observing the exchange 
between the prosecutor and Ms. Scott, and accordingly was 
in the best position to judge whether the prosecutor’s assess­
ment of her response was credible. When asked if she could 
consider the death penalty, her first response was inaudible. 
App. 360. The trial court, with the benefit of contextual 
clues not apparent on a cold transcript, was better positioned 
to evaluate whether Ms. Scott was merely soft-spoken or 
seemed hesitant in her responses. Similarly, a firsthand ob­
servation of demeanor is the only thing that could give suffi­
cient content to Ms. Scott’s ultimate response—“I think I 
could,” id., at 361—to determine whether the prosecution’s 
concern about her willingness to impose the death penalty 
was well founded. Given the trial court’s expertise in mak­
ing credibility determinations and its firsthand knowledge of 
the voir dire exchanges, it is entirely proper to defer to its 
judgment. Accordingly, I would affirm the judgment below. 
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MEDELLIN v. TEXAS 

certiorari to the court of criminal appeals of texas 

No. 06–984. Argued October 10, 2007—Decided March 25, 2008 

In the Case Concerning Avena and Other Mexican Nationals (Mex. v. 
U. S.), 2004 I. C. J. 12 (Avena), the International Court of Justice (ICJ) 
held that the United States had violated Article 36(1)(b) of the Vienna 
Convention on Consular Relations (Vienna Convention or Convention) 
by failing to inform 51 named Mexican nationals, including petitioner 
Medellı́n, of their Vienna Convention rights. The ICJ found that those 
named individuals were entitled to review and reconsideration of their 
U. S. state-court convictions and sentences regardless of their failure to 
comply with generally applicable state rules governing challenges to 
criminal convictions. In Sanchez-Llamas v. Oregon, 548 U. S. 331— 
issued after Avena but involving individuals who were not named in the 
Avena judgment—this Court held, contrary to the ICJ’s determination, 
that the Convention did not preclude the application of state default 
rules. The President then issued a memorandum (President’s Memo­
randum or Memorandum) stating that the United States would “dis­
charge its international obligations” under Avena “by having State 
courts give effect to the decision.” 

Relying on Avena and the President’s Memorandum, Medellı́n filed a 
second Texas state-court habeas application challenging his state capital 
murder conviction and death sentence on the ground that he had not 
been informed of his Vienna Convention rights. The Texas Court of 
Criminal Appeals dismissed Medellı́n’s application as an abuse of the 
writ, concluding that neither Avena nor the President’s Memorandum 
was binding federal law that could displace the State’s limitations on 
filing successive habeas applications. 

Held:	 Neither Avena nor the President’s Memorandum constitutes di­
rectly enforceable federal law that pre-empts state limitations on the 
filing of successive habeas petitions. Pp. 504–532. 

1. The Avena judgment is not directly enforceable as domestic law in 
state court. Pp. 504–523. 

(a) While a treaty may constitute an international commitment, it 
is not binding domestic law unless Congress has enacted statutes imple­
menting it or the treaty itself conveys an intention that it be “self­
executing” and is ratified on that basis. See, e. g., Foster v. Neilson, 2 
Pet. 253, 314. The Avena judgment creates an international law obliga­
tion on the part of the United States, but it is not automatically binding 
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domestic law because none of the relevant treaty sources—the Optional 
Protocol, the United Nations Charter, or the ICJ Statute—creates bind­
ing federal law in the absence of implementing legislation, and no such 
legislation has been enacted. 

The most natural reading of the Optional Protocol is that it is a bare 
grant of jurisdiction. The Protocol says nothing about the effect of an 
ICJ decision, does not commit signatories to comply therewith, and is 
silent as to any enforcement mechanism. The obligation to comply with 
ICJ judgments is derived from Article 94 of the U. N. Charter, which 
provides that “[e]ach . . .  Member . . . undertakes to comply with the 
[ICJ’s] decision . . . in  any  case to which it is a party.” The phrase 
“undertakes to comply” is simply a commitment by member states to 
take future action through their political branches. That language does 
not indicate that the Senate, in ratifying the Optional Protocol, intended 
to vest ICJ decisions with immediate legal effect in domestic courts. 

This reading is confirmed by Article 94(2)—the enforcement provi­
sion—which provides the sole remedy for noncompliance: referral to the 
U. N. Security Council by an aggrieved state. The provision of an ex­
press diplomatic rather than judicial remedy is itself evidence that ICJ 
judgments were not meant to be enforceable in domestic courts. See 
Sanchez-Llamas, 548 U. S., at 347. Even this “quintessentially inter­
national remed[y],” id., at 355, is not absolute. It requires a Security 
Council resolution, and the President and Senate were undoubtedly 
aware that the United States retained the unqualified right to exercise 
its veto of any such resolution. Medellı́n’s construction would eliminate 
the option of noncompliance contemplated by Article 94(2), undermining 
the ability of the political branches to determine whether and how to 
comply with an ICJ judgment. 

The ICJ Statute, by limiting disputes to those involving nations, not 
individuals, and by specifying that ICJ decisions have no binding force 
except between those nations, provides further evidence that the Avena 
judgment does not automatically constitute federal law enforceable in 
U. S. courts. Medellı́n, an individual, cannot be considered a party to 
the Avena decision. Finally, the United States’ interpretation of a 
treaty “is entitled to great weight,” Sumitomo Shoji America, Inc. v. 
Avagliano, 457 U. S. 176, 184–185, and the Executive Branch has unfail­
ingly adhered to its view that the relevant treaties do not create domes­
tically enforceable federal law. Pp. 504–514. 

(b) The foregoing interpretive approach—parsing a treaty’s text to 
determine if it is self-executing—is hardly novel. This Court has long 
looked to the language of a treaty to determine whether the President 
who negotiated it and the Senate that ratified it intended that the treaty 
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automatically create domestically enforceable federal law. See, e. g., 
Foster, supra. Pp. 514–516. 

(c) The Court’s conclusion that Avena does not by itself constitute 
binding federal law is confirmed by the “postratification understanding” 
of signatory countries. See Zicherman v. Korean Air Lines Co., 516 
U. S. 217, 226. There are currently 47 nations that are parties to the 
Optional Protocol and 171 nations that are parties to the Vienna Conven­
tion. Yet neither Medellı́n nor his amici have identified a single nation 
that treats ICJ judgments as binding in domestic courts. The lack of 
any basis for supposing that any other country would treat ICJ judg­
ments as directly enforceable as a matter of its domestic law strongly 
suggests that the treaty should not be so viewed in our courts. See 
Sanchez-Llamas, 548 U. S., at 343–344, and n. 3. 

The Court’s conclusion is further supported by general principles of 
interpretation. Given that the forum state’s procedural rules govern a 
treaty’s implementation absent a clear and express statement to the 
contrary, see, e. g., id., at 351, one would expect the ratifying parties to 
the relevant treaties to have clearly stated any intent to give ICJ judg­
ments such effect. There is no statement in the Optional Protocol, the 
U. N. Charter, or the ICJ Statute that supports this notion. Moreover, 
the consequences of Medellı́n’s argument give pause: neither Texas nor 
this Court may look behind an ICJ decision and quarrel with its reason­
ing or result, despite this Court’s holding in Sanchez-Llamas that 
“[n]othing in the [ICJ’s] structure or purpose . . . suggests that its inter­
pretations were intended to be conclusive on our courts,” id., at 354. 
Pp. 516–519. 

(d) The Court’s holding does not call into question the ordinary en­
forcement of foreign judgments. An agreement to abide by the result 
of an international adjudication can be a treaty obligation like any other, 
so long as the agreement is consistent with the Constitution. In addi­
tion, Congress is up to the task of implementing non-self-executing trea­
ties, even those involving complex commercial disputes. Medellı́n con­
tends that domestic courts generally give effect to foreign judgments, 
but the judgment Medellı́n asks us to enforce is hardly typical: It would 
enjoin the operation of state law and force the State to take action to 
“review and reconside[r]” his case. Foreign judgments awarding in­
junctive relief against private parties, let alone sovereign States, “are 
not generally entitled to enforcement.” 1 Restatement (Third) of For­
eign Relations Law of the United States § 481, Comment b, p. 595 
(1986). Pp. 519–523. 

2. The President’s Memorandum does not independently require the 
States to provide review and reconsideration of the claims of the 51 
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Mexican nationals named in Avena without regard to state procedural 
default rules. Pp. 523–532. 

(a) The President seeks to vindicate plainly compelling interests in 
ensuring the reciprocal observance of the Vienna Convention, protecting 
relations with foreign governments, and demonstrating commitment to 
the role of international law. But those interests do not allow the Court 
to set aside first principles. The President’s authority to act, as with 
the exercise of any governmental power, “must stem either from an act 
of Congress or from the Constitution itself.” Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U. S. 579, 585. 

Justice Jackson’s familiar tripartite scheme provides the accepted 
framework for evaluating executive action in this area. First, “[w]hen 
the President acts pursuant to an express or implied authorization of 
Congress, his authority is at its maximum, for it includes all that he 
possesses in his own right plus all that Congress can delegate.” Id., 
at 635 (Jackson, J., concurring). Second, “[w]hen the President acts in 
absence of either a congressional grant or denial of authority, he can only 
rely upon his own independent powers, but there is a zone of twilight in 
which he and Congress may have concurrent authority, or in which its 
distribution is uncertain.” Id., at 637. In such a circumstance, Presi­
dential authority can derive support from “congressional inertia, indif­
ference or quiescence.” Ibid. Finally, “[w]hen the President takes 
measures incompatible with the expressed or implied will of Congress, 
his power is at its lowest ebb,” and the Court can sustain his actions 
“only by disabling the Congress from acting upon the subject.” Id., at 
637–638. Pp. 523–525. 

(b) The United States marshals two principal arguments in favor 
of the President’s authority to establish binding rules of decision that 
pre-empt contrary state law. The United States argues that the rele­
vant treaties give the President the authority to implement the Avena 
judgment and that Congress has acquiesced in the exercise of such au­
thority. The United States also relies upon an “independent” interna­
tional dispute-resolution power. We find these arguments, as well as 
Medellı́n’s additional argument that the President’s Memorandum is a 
valid exercise of his “Take Care” power, unpersuasive. Pp. 525–532. 

(i) The United States maintains that the President’s Memoran­
dum is implicitly authorized by the Optional Protocol and the U. N. 
Charter. But the responsibility for transforming an international obli­
gation arising from a non-self-executing treaty into domestic law falls 
to Congress, not the Executive. Foster, 2 Pet., at 315. It is a funda­
mental constitutional principle that “ ‘[t]he power to make the necessary 
laws is in Congress; the power to execute in the President.’ ” Hamdan 
v. Rumsfeld, 548 U. S. 557, 591. A non-self-executing treaty, by defini­
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tion, is one that was ratified with the understanding that it is not to 
have domestic effect of its own force. That understanding precludes 
the assertion that Congress has implicitly authorized the President— 
acting on his own—to achieve precisely the same result. Accordingly, 
the President’s Memorandum does not fall within the first category of 
the Youngstown framework. Indeed, because the non-self-executing 
character of the relevant treaties not only refutes the notion that the 
ratifying parties vested the President with the authority to unilaterally 
make treaty obligations binding on domestic courts, but also implicitly 
prohibits him from doing so, the President’s assertion of authority is 
within Youngstown’s third category, not the first or even the second. 

The United States maintains that congressional acquiescence requires 
that the President’s Memorandum be given effect as domestic law. But 
such acquiescence is pertinent when the President’s action falls within 
the second Youngstown category, not the third. In any event, congres­
sional acquiescence does not exist here. Congress’ failure to act follow­
ing the President’s resolution of prior ICJ controversies does not dem­
onstrate acquiescence because in none of those prior controversies did 
the President assert the authority to transform an international obliga­
tion into domestic law and thereby displace state law. The United 
States’ reliance on the President’s “related” statutory responsibilities 
and on his “established role” in litigating foreign policy concerns is also 
misplaced. The President’s statutory authorization to represent the 
United States before the United Nations, the ICJ, and the U. N. Security 
Council speaks to his international responsibilities, not to any unilat­
eral authority to create domestic law. 

The combination of a non-self-executing treaty and the lack of imple­
menting legislation does not preclude the President from acting to com­
ply with an international treaty obligation by other means, so long as 
those means are consistent with the Constitution. But the President 
may not rely upon a non-self-executing treaty to establish binding rules 
of decision that pre-empt contrary state law. Pp. 525–530. 

(ii) The United States also claims that—independent of the 
United States’ treaty obligations—the Memorandum is a valid exercise 
of the President’s foreign affairs authority to resolve claims disputes. 
See, e. g., American Ins. Assn. v. Garamendi, 539 U. S. 396, 415. This 
Court’s claims-settlement cases involve a narrow set of circumstances: 
the making of executive agreements to settle civil claims between 
American citizens and foreign governments or foreign nationals. They 
are based on the view that “a systematic, unbroken, executive practice, 
long pursued to the knowledge of the Congress and never before ques­
tioned,” can “raise a presumption that the [action] had been [taken] in 
pursuance of its consent.” Dames & Moore v. Regan, 453 U. S. 654, 
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686. But “[p]ast practice does not, by itself, create power.” Ibid. 
The President’s Memorandum—a directive issued to state courts that 
would compel those courts to reopen final criminal judgments and set 
aside neutrally applicable state laws—is not supported by a “particu­
larly longstanding practice.” The Executive’s limited authority to set­
tle international claims disputes pursuant to an executive agreement 
cannot stretch so far. Pp. 530–532. 

(iii) Medellı́n’s argument that the President’s Memorandum is a 
valid exercise of his power to “Take Care” that the laws be faithfully 
executed, U. S. Const., Art. II, § 3, fails because the ICJ’s decision in 
Avena is not domestic law. P. 532. 

223 S. W. 3d 315, affirmed. 

Roberts, C. J., delivered the opinion of the Court, in which Scalia, 
Kennedy, Thomas, and Alito, JJ., joined. Stevens, J., filed an opinion 
concurring in the judgment, post, p. 533. Breyer, J., filed a dissenting 
opinion, in which Souter and Ginsburg, JJ., joined, post, p. 538. 

Donald Francis Donovan argued the cause for petitioner. 
With him on the briefs were Carl Micarelli and Catherine 
M. Amirfar. 

Solicitor General Clement argued the cause for the 
United States as amicus curiae urging reversal. With him 
on the brief were Assistant Attorney General Fisher, Dep­
uty Solicitor General Dreeben, Irving L. Gornstein, and 
Robert J. Erickson. 

R. Ted Cruz, Solicitor General of Texas, argued the cause 
for respondent. With him on the brief were Greg Abbott, 
Attorney General, Kent C. Sullivan, First Assistant Attor­
ney General, Eric J. R. Nichols, Deputy Attorney General, 
Sean D. Jordan, Deputy Solicitor General, and Kristofer S. 
Monson, Daniel L. Geyser, and Adam W. Aston, Assistant 
Solicitors General.* 

*Briefs of amici curiae urging reversal were filed for the Government 
of the United Mexican States by Sandra L. Babcock; for the American Bar 
Association by Karen J. Mathis and Jeffrey L. Bleich; for Foreign Sover­
eigns by Asim M. Bhansali, Steven A. Hirsch, Craig Smyser, and Jason 
Luong; for Former United States Diplomats by Harold Hongju Koh, Don­
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Chief Justice Roberts delivered the opinion of the 
Court. 

The International Court of Justice (ICJ), located in the 
Hague, is a tribunal established pursuant to the United Na­
tions Charter to adjudicate disputes between member states. 
In the Case Concerning Avena and Other Mexican Nation­
als (Mex. v. U. S.), 2004 I. C. J. 12 (Judgment of Mar. 31) 
(Avena), that tribunal considered a claim brought by Mexico 
against the United States. The ICJ held that, based on vio­
lations of the Vienna Convention, 51 named Mexican nation­

ald B. Ayer, Charles R. A. Morse, and Christian G. Vergonis; and for 
Ambassador L. Bruce Laingen et al. by Daniel C. Malone. 

Briefs of amici curiae urging affirmance were filed for the Common­
wealth of Virginia et al. by Robert F. McDonnell, Attorney General of 
Virginia, William E. Thro, State Solicitor General, Stephen R. McCul­
lough, Deputy State Solicitor General, and William C. Mims, Chief Dep­
uty Attorney General, and by the Attorneys General for their respective 
jurisdictions as follows: Troy King of Alabama, Talis J. Colberg of Alaska, 
Terry Goddard of Arizona, Dustin McDaniel of Arkansas, Edmund G. 
Brown, Jr., of California, John W. Suthers of Colorado, Joseph R. Biden 
III of Delaware, Bill McCollum of Florida, Thurbert E. Baker of Georgia, 
Lawrence Wasden of Idaho, Steve Carter of Indiana, Paul J. Morrison of 
Kansas, Gregory D. Stumbo of Kentucky, Jim Hood of Mississippi, Jere­
miah W. (Jay) Nixon of Missouri, Mike McGrath of Montana, Catherine 
Cortez Masto of Nevada, Roy Cooper of North Carolina, Wayne Stenehjem 
of North Dakota, W. A. Drew Edmondson of Oklahoma, Hardy Myers of 
Oregon, Thomas W. Corbett, Jr., of Pennsylvania, Roberto J. Sánchez-
Ramos of Puerto Rico, Henry D. McMaster of South Carolina, Lawrence 
E. Long of South Dakota, Robert E. Cooper, Jr., of Tennessee, Mark L. 
Shurtleff of Utah, and Rob McKenna of Washington; for Constitutional 
and International Law Scholars by Ernest A. Young and Edward C. Daw­
son; for Former Senior Officials of the Department of Justice by Charles 
J. Cooper and Brian Stuart Koukoutchos; for the Washington Legal Foun­
dation et al. by Daniel J. Popeo and Richard A. Samp; and for Randy and 
Sandra Ertman et al. by Kent S. Scheidegger. 

Briefs of amici curiae were filed for the European Union et al. by 
S. Adele Shank and John B. Quigley; for EarthRights International by 
Judith Brown Chomsky; for International Court of Justice Experts by 
Lori Fisler Damrosch and Charles Owen Verrill, Jr.; and for the Moun­
tain States Legal Foundation by William Perry Pendley. 
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als were entitled to review and reconsideration of their 
state-court convictions and sentences in the United States. 
This was so regardless of any forfeiture of the right to raise 
Vienna Convention claims because of a failure to comply with 
generally applicable state rules governing challenges to 
criminal convictions. 

In Sanchez-Llamas v. Oregon, 548 U. S. 331 (2006)—issued 
after Avena but involving individuals who were not named 
in the Avena judgment—we held that, contrary to the ICJ’s 
determination, the Vienna Convention did not preclude the 
application of state default rules. After the Avena decision, 
President George W. Bush determined, through a Memoran­
dum for the Attorney General (Feb. 28, 2005), App. to Pet. 
for Cert. 187a (Memorandum or President’s Memorandum), 
that the United States would “discharge its international ob­
ligations” under Avena “by having State courts give effect 
to the decision.” 

Petitioner José Ernesto Medellı́n, who had been convicted 
and sentenced in Texas state court for murder, is one of the 
51 Mexican nationals named in the Avena decision. Relying 
on the ICJ’s decision and the President’s Memorandum, 
Medellı́n filed an application for a writ of habeas corpus in 
state court. The Texas Court of Criminal Appeals dis­
missed Medellı́n’s application as an abuse of the writ under 
state law, given Medellı́n’s failure to raise his Vienna Con­
vention claim in a timely manner under state law. We 
granted certiorari to decide two questions. First, is the 
ICJ’s judgment in Avena directly enforceable as domestic 
law in a state court in the United States? Second, does the 
President’s Memorandum independently require the States 
to provide review and reconsideration of the claims of the 51 
Mexican nationals named in Avena without regard to state 
procedural default rules? We conclude that neither Avena 
nor the President’s Memorandum constitutes directly en­
forceable federal law that pre-empts state limitations on the 
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filing of successive habeas petitions. We therefore affirm 
the decision below. 

I 
A 

In 1969, the United States, upon the advice and consent 
of the Senate, ratified the Vienna Convention on Consular 
Relations (Vienna Convention or Convention), Apr. 24, 1963, 
[1970] 21 U. S. T. 77, T. I. A. S. No. 6820, and the Optional 
Protocol Concerning the Compulsory Settlement of Disputes 
to the Vienna Convention (Optional Protocol or Protocol), 
Apr. 24, 1963, [1970] 21 U. S. T. 325, T. I. A. S. No. 6820. The 
preamble to the Convention provides that its purpose is to 
“contribute to the development of friendly relations among 
nations.” 21 U. S. T., at 79; Sanchez-Llamas, supra, at 337. 
Toward that end, Article 36 of the Convention was drafted 
to “facilitat[e] the exercise of consular functions.” Art. 
36(1), 21 U. S. T., at 100. It provides that if a person de­
tained by a foreign country “so requests, the competent au­
thorities of the receiving State shall, without delay, inform 
the consular post of the sending State” of such detention, 
and “inform the [detainee] of his righ[t]” to request assist­
ance from the consul of his own state. Art. 36(1)(b), id., 
at 101. 

The Optional Protocol provides a venue for the resolution 
of disputes arising out of the interpretation or application of 
the Vienna Convention. Art. I, 21 U. S. T., at 326. Under 
the Protocol, such disputes “shall lie within the compulsory 
jurisdiction of the International Court of Justice” and “may 
accordingly be brought before the [ICJ] . . . by any party to 
the dispute being a Party to the present Protocol.” Ibid. 

The ICJ is “the principal judicial organ of the United Na­
tions.” United Nations Charter, Art. 92, 59 Stat. 1051, T. S. 
No. 993 (1945). It was established in 1945 pursuant to the 
United Nations Charter. The ICJ Statute—annexed to the 
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U. N. Charter—provides the organizational framework and 
governing procedures for cases brought before the ICJ. 
Statute of the International Court of Justice (ICJ Statute), 
59 Stat. 1055, T. S. No. 993 (1945). 

Under Article 94(1) of the U. N. Charter, “[e]ach Member 
of the United Nations undertakes to comply with the deci­
sion of the [ICJ] in any case to which it is a party.” 59 Stat. 
1051. The ICJ’s jurisdiction in any particular case, how­
ever, is dependent upon the consent of the parties. See Art. 
36, id., at 1060. The ICJ Statute delineates two ways in 
which a nation may consent to ICJ jurisdiction: It may con­
sent generally to jurisdiction on any question arising under 
a treaty or general international law, Art. 36(2), ibid., or it 
may consent specifically to jurisdiction over a particular cat­
egory of cases or disputes pursuant to a separate treaty, Art. 
36(1), ibid. The United States originally consented to the 
general jurisdiction of the ICJ when it filed a declaration 
recognizing compulsory jurisdiction under Art. 36(2) in 1946. 
The United States withdrew from general ICJ jurisdiction 
in 1985. See U. S. Dept. of State Letter and Statement Con­
cerning Termination of Acceptance of ICJ Compulsory Juris­
diction (Oct. 7, 1985), reprinted in 24 I. L. M. 1742 (1985). 
By ratifying the Optional Protocol to the Vienna Convention, 
the United States consented to the specific jurisdiction of the 
ICJ with respect to claims arising out of the Vienna Conven­
tion. On March 7, 2005, subsequent to the ICJ’s judgment 
in Avena, the United States gave notice of withdrawal from 
the Optional Protocol to the Vienna Convention. Letter 
from Condoleezza Rice, Secretary of State, to Kofi A. Annan, 
Secretary-General of the United Nations. 

B 

Petitioner José Ernesto Medellı́n, a Mexican national, has 
lived in the United States since preschool. A member of the 



552US2 Unit: $U26 [01-27-12 13:51:36] PAGES PGT: OPIN

501 Cite as: 552 U. S. 491 (2008) 

Opinion of the Court 

“Black and Whites” gang, Medellı́n was convicted of capital 
murder and sentenced to death in Texas for the gang rape 
and brutal murders of two Houston teenagers. 

On June 24, 1993, 14-year-old Jennifer Ertman and 16-year­
old Elizabeth Pena were walking home when they encoun­
tered Medellı́n and several fellow gang members. Medellı́n 
attempted to engage Elizabeth in conversation. When she 
tried to run, petitioner threw her to the ground. Jennifer 
was grabbed by other gang members when she, in response 
to her friend’s cries, ran back to help. The gang members 
raped both girls for over an hour. Then, to prevent their 
victims from identifying them, Medellı́n and his fellow gang 
members murdered the girls and discarded their bodies in 
a wooded area. Medellı́n was personally responsible for 
strangling at least one of the girls with her own shoelace. 

Medellı́n was arrested at approximately 4 a.m. on June 29, 
1993. A few hours later, between 5:54 and 7:23 a.m., 
Medellı́n was given Miranda warnings; he then signed a 
written waiver and gave a detailed written confession. 
App. to Brief for Respondent 32–36. Local law enforcement 
officers did not, however, inform Medellı́n of his Vienna Con­
vention right to notify the Mexican consulate of his deten­
tion. Brief for Petitioner 6–7. Medellı́n was convicted of 
capital murder and sentenced to death; his conviction and 
sentence were affirmed on appeal. Medellı́n v. State, 
No. 71,997 (Tex. Crim. App., May 16, 1997), App. to Brief for 
Respondent 2–31. 

Medellı́n first raised his Vienna Convention claim in his 
first application for state postconviction relief. The state 
trial court held that the claim was procedurally defaulted 
because Medellı́n had failed to raise it at trial or on direct 
review. The trial court also rejected the Vienna Convention 
claim on the merits, finding that Medellı́n had “fail[ed] to 
show that any non-notification of the Mexican authorities im­
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pacted on the validity of his conviction or punishment.” Id., 
at 62.1 The Texas Court of Criminal Appeals affirmed. Id., 
at 64–65. 

Medellı́n then filed a habeas petition in Federal District 
Court. The District Court denied relief, holding that 
Medellı́n’s Vienna Convention claim was procedurally de­
faulted and that Medellı́n had failed to show prejudice aris­
ing from the Vienna Convention violation. See Medellı́n v. 
Cockrell, Civ. Action No. H–01–4078 (SD Tex., June 26, 2003), 
App. to Brief for Respondent 66, 86–92. 

While Medellı́n’s application for a certificate of appeala­
bility was pending in the Fifth Circuit, the ICJ issued its 
decision in Avena. The ICJ held that the United States 
had violated Article 36(1)(b) of the Vienna Convention by 
failing to inform the 51 named Mexican nationals, including 
Medellı́n, of their Vienna Convention rights. 2004 I. C. J., at 
53–55. In the ICJ’s determination, the United States was 
obligated “to provide, by means of its own choosing, review 
and reconsideration of the convictions and sentences of the 

1 The requirement of Article 36(1)(b) of the Vienna Convention that the 
detaining state notify the detainee’s consulate “without delay” is satisfied, 
according to the ICJ, where notice is provided within three working days. 
Avena, 2004 I. C. J. 12, 52, ¶ 97 (Judgment of Mar. 31). See Sanchez-
Llamas v. Oregon, 548 U. S. 331, 362 (2006) (Ginsburg, J., concurring in 
judgment). Here, Medellı́n confessed within three hours of his arrest— 
before there could be a violation of his Vienna Convention right to consul­
ate notification. App. to Brief for Respondent 32–36. In a second state 
habeas application, Medellı́n sought to expand his claim of prejudice by 
contending that the State’s noncompliance with the Vienna Convention 
deprived him of assistance in developing mitigation evidence during the 
capital phase of his trial. This argument, however, was likely waived: 
Medellı́n had the assistance of consulate counsel during the preparation of 
his first application for state postconviction relief, yet failed to raise this 
argument at that time. See Application for Writ of Habeas Corpus in 
Ex parte Medellı́n, No. 675430–A (Tex. Crim. App., Mar. 26, 1998), 
pp. 25–31. In light of our disposition of this case, we need not consider 
whether Medellı́n was prejudiced in any way by the violation of his Vienna 
Convention rights. 



552US2 Unit: $U26 [01-27-12 13:51:36] PAGES PGT: OPIN

503 Cite as: 552 U. S. 491 (2008) 

Opinion of the Court 

[affected] Mexican nationals.” Id., at 72, ¶ 153(9). The ICJ 
indicated that such review was required without regard to 
state procedural default rules. Id., at 56–57. 

The Fifth Circuit denied a certificate of appealability. 
Medellı́n v. Dretke, 371 F. 3d 270, 281 (2004). The court 
concluded that the Vienna Convention did not confer indi­
vidually enforceable rights. Id., at 280. The court further 
ruled that it was in any event bound by this Court’s decision 
in Breard v. Greene, 523 U. S. 371, 375 (1998) (per curiam), 
which held that Vienna Convention claims are subject to pro­
cedural default rules, rather than by the ICJ’s contrary deci­
sion in Avena. 371 F. 3d, at 280. 

This Court granted certiorari. Medellı́n v. Dretke, 544 
U. S. 660, 661 (2005) (per curiam) (Medellı́n I). Before we 
heard oral argument, however, President George W. Bush 
issued his Memorandum for the United States Attorney Gen­
eral, providing: 

“I have determined, pursuant to the authority vested in 
me as President by the Constitution and the laws of the 
United States of America, that the United States will 
discharge its international obligations under the decision 
of the International Court of Justice in [Avena], by hav­
ing State courts give effect to the decision in accordance 
with general principles of comity in cases filed by the 51 
Mexican nationals addressed in that decision.” App. to 
Pet. for Cert. 187a. 

Medellı́n, relying on the President’s Memorandum and the 
ICJ’s decision in Avena, filed a second application for habeas 
relief in state court. Ex parte Medellı́n, 223 S. W. 3d 315, 
322–323 (Tex. Crim. App. 2006). Because the state-court 
proceedings might have provided Medellı́n with the review 
and reconsideration he requested, and because his claim for 
federal relief might otherwise have been barred, we dis­
missed his petition for certiorari as improvidently granted. 
Medellı́n I, supra, at 664. 
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The Texas Court of Criminal Appeals subsequently dis­
missed Medellı́n’s second state habeas application as an 
abuse of the writ. 223 S. W. 3d, at 352. In the court’s view, 
neither the Avena decision nor the President’s Memorandum 
was “binding federal law” that could displace the State’s lim­
itations on the filing of successive habeas applications. 223 
S. W. 3d, at 352. We again granted certiorari. 550 U. S. 
917 (2007). 

II 

Medellı́n first contends that the ICJ’s judgment in Avena 
constitutes a “binding” obligation on the state and fed­
eral courts of the United States. He argues that “by virtue 
of the Supremacy Clause, the treaties requiring compli­
ance with the Avena judgment are already the ‘Law of the 
Land’ by which all state and federal courts in this country 
are ‘bound.’ ” Reply Brief for Petitioner 1. Accordingly, 
Medellı́n argues, Avena is a binding federal rule of decision 
that pre-empts contrary state limitations on successive ha­
beas petitions. 

No one disputes that the Avena decision—a decision that 
flows from the treaties through which the United States sub­
mitted to ICJ jurisdiction with respect to Vienna Convention 
disputes—constitutes an international law obligation on the 
part of the United States. But not all international law obli­
gations automatically constitute binding federal law enforce­
able in United States courts. The question we confront here 
is whether the Avena judgment has automatic domestic legal 
effect such that the judgment of its own force applies in state 
and federal courts. 

This Court has long recognized the distinction between 
treaties that automatically have effect as domestic law, and 
those that—while they constitute international law commit­
ments—do not by themselves function as binding federal law. 
The distinction was well explained by Chief Justice Mar­
shall’s opinion in Foster v. Neilson, 2 Pet. 253, 315 (1829), 
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overruled on other grounds, United States v. Percheman, 7 
Pet. 51 (1833), which held that a treaty is “equivalent to an 
act of the legislature,” and hence self-executing, when it “op­
erates of itself without the aid of any legislative provision.” 
Foster, supra, at 314. When, in contrast, “[treaty] stipula­
tions are not self-executing they can only be enforced pursu­
ant to legislation to carry them into effect.” Whitney v. 
Robertson, 124 U. S. 190, 194 (1888). In sum, while treaties 
“may comprise international commitments . . .  they are not 
domestic law unless Congress has either enacted implement­
ing statutes or the treaty itself conveys an intention that 
it be ‘self-executing’ and is ratified on these terms.” 
Igartú a-De La Rosa v. United States, 417 F. 3d 145, 150 (CA1 
2005) (en banc) (Boudin, C. J.).2 

A treaty is, of course, “primarily a compact between inde­
pendent nations.” Head Money Cases, 112 U. S. 580, 598 
(1884). It ordinarily “depends for the enforcement of its 
provisions on the interest and the honor of the governments 
which are parties to it.” Ibid.; see also The Federalist 
No. 33, p. 207 (J. Cooke ed. 1961) (A. Hamilton) (comparing 
laws that individuals are “bound to observe” as “the supreme 
law of the land” with “a mere treaty, dependent on the good 
faith of the parties”). “If these [interests] fail, its infraction 
becomes the subject of international negotiations and recla­
mations . . . . It is obvious that with all this the judicial 
courts have nothing to do and can give no redress.” Head 
Money Cases, supra, at 598. Only “[i]f the treaty contains 
stipulations which are self-executing, that is, require no leg­
islation to make them operative, [will] they have the force 

2 The label “self-executing” has on occasion been used to convey differ­
ent meanings. What we mean by “self-executing” is that the treaty has 
automatic domestic effect as federal law upon ratification. Conversely, a 
“non-self-executing” treaty does not by itself give rise to domestically 
enforceable federal law. Whether such a treaty has domestic effect de­
pends upon implementing legislation passed by Congress. 
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and effect of a legislative enactment.” Whitney, supra, at 
194.3 

Medellı́n and his amici nonetheless contend that the Op­
tional Protocol, U. N. Charter, and ICJ Statute supply the 
“relevant obligation” to give the Avena judgment binding 
effect in the domestic courts of the United States. Reply 
Brief for Petitioner 5–6.4 Because none of these treaty 
sources creates binding federal law in the absence of imple­
menting legislation, and because it is uncontested that no 
such legislation exists, we conclude that the Avena judgment 
is not automatically binding domestic law. 

A 
The interpretation of a treaty, like the interpretation of 

a statute, begins with its text. Air France v. Saks, 470 

3 Even when treaties are self-executing in the sense that they create 
federal law, the background presumption is that “[i]nternational agree­
ments, even those directly benefiting private persons, generally do not 
create private rights or provide for a private cause of action in domestic 
courts.” 2 Restatement (Third) of Foreign Relations Law of the United 
States § 907, Comment a, p. 395 (1986) (hereinafter Restatement). Ac­
cordingly, a number of the Courts of Appeals have presumed that treaties 
do not create privately enforceable rights in the absence of express lan­
guage to the contrary. See, e. g., United States v. Emuegbunam, 268 F. 3d 
377, 389 (CA6 2001); United States v. Jimenez-Nava, 243 F. 3d 192, 195 
(CA5 2001); United States v. Li, 206 F. 3d 56, 60–61 (CA1 2000) (en banc); 
Goldstar (Panama) S. A. v. United States, 967 F. 2d 965, 968 (CA4 1992); 
Canadian Transp. Co. v. United States, 663 F. 2d 1081, 1092 (CADC 1980); 
Mannington Mills, Inc. v. Congoleum Corp., 595 F. 2d 1287, 1298 (CA3 
1979). 

4 The question is whether the Avena judgment has binding effect in 
domestic courts under the Optional Protocol, ICJ Statute, and U. N. Char­
ter. Consequently, it is unnecessary to resolve whether the Vienna Con­
vention is itself “self-executing” or whether it grants Medellı́n individually 
enforceable rights. See Reply Brief for Petitioner 5 (disclaiming reliance 
on the Vienna Convention). As in Sanchez-Llamas, 548 U. S., at 342–343, 
we thus assume, without deciding, that Article 36 grants foreign nationals 
“an individually enforceable right to request that their consular officers be 
notified of their detention, and an accompanying right to be informed by 
authorities of the availability of consular notification.” 
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U. S. 392, 396–397 (1985). Because a treaty ratified by the 
United States is “an agreement among sovereign powers,” 
we have also considered as “aids to its interpretation” the 
negotiation and drafting history of the treaty as well as 
“the postratification understanding” of signatory nations. 
Zicherman v. Korean Air Lines Co., 516 U. S. 217, 226 
(1996); see also United States v. Stuart, 489 U. S. 353, 365– 
366 (1989); Choctaw Nation v. United States, 318 U. S. 423, 
431–432 (1943). 

As a signatory to the Optional Protocol, the United States 
agreed to submit disputes arising out of the Vienna Conven­
tion to the ICJ. The Protocol provides: “Disputes arising 
out of the interpretation or application of the [Vienna] Con­
vention shall lie within the compulsory jurisdiction of the 
International Court of Justice.” Art. I, 21 U. S. T., at 326. 
Of course, submitting to jurisdiction and agreeing to be 
bound are two different things. A party could, for example, 
agree to compulsory nonbinding arbitration. Such an agree­
ment would require the party to appear before the arbitral 
tribunal without obligating the party to treat the tribunal’s 
decision as binding. See, e. g., North American Free Trade 
Agreement, U. S.-Can.-Mex., Art. 2018(1), Dec. 17, 1992, 32 
I. L. M. 605, 697 (1993) (“On receipt of the final report of [the 
arbitral panel requested by a Party to the agreement], the 
disputing Parties shall agree on the resolution of the dispute, 
which normally shall conform with the determinations and 
recommendations of the panel”). 

The most natural reading of the Optional Protocol is as a 
bare grant of jurisdiction. It provides only that “[d]isputes 
arising out of the interpretation or application of the 
[Vienna] Convention shall lie within the compulsory jurisdic­
tion of the International Court of Justice” and “may accord­
ingly be brought before the [ICJ] . . . by any party to the 
dispute being a Party to the present Protocol.” Art. I, 21 
U. S. T., at 326. The Protocol says nothing about the effect 
of an ICJ decision and does not itself commit signatories to 
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comply with an ICJ judgment. The Protocol is similarly si­
lent as to any enforcement mechanism. 

The obligation on the part of signatory nations to comply 
with ICJ judgments derives not from the Optional Protocol, 
but rather from Article 94 of the U. N. Charter—the provi­
sion that specifically addresses the effect of ICJ decisions. 
Article 94(1) provides that “[e]ach Member of the United Na­
tions undertakes to comply with the decision of the [ICJ] in 
any case to which it is a party.” 59 Stat. 1051 (emphasis 
added). The Executive Branch contends that the phrase 
“undertakes to comply” is not “an acknowledgement that an 
ICJ decision will have immediate legal effect in the courts 
of U. N. members,” but rather “a commitment on the part 
of U. N. members to take future action through their political 
branches to comply with an ICJ decision.” Brief for United 
States as Amicus Curiae in Medellı́n I,  O. T. 2004, 
No. 04–5928, p. 34. 

We agree with this construction of Article 94. The Arti­
cle is not a directive to domestic courts. It does not provide 
that the United States “shall” or “must” comply with an ICJ 
decision, nor indicate that the Senate that ratified the U. N. 
Charter intended to vest ICJ decisions with immediate legal 
effect in domestic courts. Instead, “[t]he words of Article 
94 . . . call upon governments to take certain action.” Com­
mittee of United States Citizens Living in Nicaragua v. 
Reagan, 859 F. 2d 929, 938 (CADC 1988) (quoting Diggs 
v. Richardson, 555 F. 2d 848, 851 (CADC 1976); internal 
quotation marks omitted). See also Foster, 2 Pet., at 314, 
315 (holding a treaty non-self-executing because its text— 
“  ‘all . . .  grants of land . . . shall  be  ratified and confirmed’ ”— 
did not “act directly on the grants” but rather “pledge[d] the 
faith of the United States to pass acts which shall ratify and 
confirm them”). In other words, the U. N. Charter reads 
like “a compact between independent nations” that “depends 
for the enforcement of its provisions on the interest and the 
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honor of the governments which are parties to it.” Head 
Money Cases, 112 U. S., at 598.5 

The remainder of Article 94 confirms that the U. N. Char­
ter does not contemplate the automatic enforceability of ICJ 
decisions in domestic courts.6 Article 94(2)—the enforce­
ment provision—provides the sole remedy for noncompli­
ance: referral to the United Nations Security Council by an 
aggrieved state. 59 Stat. 1051. 

The U. N. Charter’s provision of an express diplomatic— 
that is, nonjudicial—remedy is itself evidence that ICJ judg­
ments were not meant to be enforceable in domestic courts. 
See Sanchez-Llamas, 548 U. S., at 347. And even this 
“quintessentially international remed[y],” id., at 355, is not 
absolute. First, the Security Council must “dee[m] neces­
sary” the issuance of a recommendation or measure to effec­
tuate the judgment. Art. 94(2), 59 Stat. 1051. Second, as 
the President and Senate were undoubtedly aware in sub­
scribing to the U. N. Charter and Optional Protocol, the 

5 We do not read “undertakes” to mean that “ ‘ “[t]he United States . . . 
shall be at liberty to make respecting th[e] matter, such laws as they think 
proper.” ’ ” Post, at 554 (Breyer, J., dissenting) (quoting Todok v. Union 
State Bank of Harvard, 281 U. S. 449, 453, 454 (1930) (holding that a treaty 
with Norway did not “operat[e] to override the law of [Nebraska] as to the 
disposition of homestead property”)). Whether or not the United States 
“undertakes” to comply with a treaty says nothing about what laws it may 
enact. The United States is always “at liberty to make . . . such laws as 
[it] think[s] proper.” Id., at 453. Indeed, a later-in-time federal statute 
supersedes inconsistent treaty provisions. See, e. g., Cook v. United 
States, 288 U. S. 102, 119–120 (1933). Rather, the “undertakes to comply” 
language confirms that further action to give effect to an ICJ judgment 
was contemplated, contrary to the dissent’s position that such judgments 
constitute directly enforceable federal law, without more. See also post, 
at 533–535 (Stevens, J., concurring in judgment). 

6 Article 94(2) provides in full: “If any party to a case fails to perform 
the obligations incumbent upon it under a judgment rendered by the 
Court, the other party may have recourse to the Security Council, which 
may, if it deems necessary, make recommendations or decide upon meas­
ures to be taken to give effect to the judgment.” 59 Stat. 1051. 
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United States retained the unqualified right to exercise its 
veto of any Security Council resolution. 

This was the understanding of the Executive Branch when 
the President agreed to the U. N. Charter and the declara­
tion accepting general compulsory ICJ jurisdiction. See, 
e. g., The Charter of the United Nations for the Maintenance 
of International Peace and Security: Hearings before the 
Senate Committee on Foreign Relations, 79th Cong., 1st 
Sess., 124–125 (1945) (“[I]f a state fails to perform its obliga­
tions under a judgment of the [ICJ], the other party may 
have recourse to the Security Council”); id., at 286 (state­
ment of Leo Pasvolsky, Special Assistant to the Secretary of 
State for International Organizations and Security Affairs) 
(“[W]hen the Court has rendered a judgment and one of the 
parties refuses to accept it, then the dispute becomes politi­
cal rather than legal. It is as a political dispute that the 
matter is referred to the Security Council”); A Resolution 
Proposing Acceptance of Compulsory Jurisdiction of Interna­
tional Court of Justice: Hearings on S. Res. 196 before the 
Subcommittee of the Senate Committee on Foreign Rela­
tions, 79th Cong., 2d Sess., 142 (1946) (statement of Charles 
Fahy, State Dept. Legal Adviser) (while parties that accept 
ICJ jurisdiction have “a moral obligation” to comply with 
ICJ decisions, Article 94(2) provides the exclusive means of 
enforcement). 

If ICJ judgments were instead regarded as automatically 
enforceable domestic law, they would be immediately and di­
rectly binding on state and federal courts pursuant to the 
Supremacy Clause. Mexico or the ICJ would have no need 
to proceed to the Security Council to enforce the judgment 
in this case. Noncompliance with an ICJ judgment through 
exercise of the Security Council veto—always regarded as 
an option by the Executive and ratifying Senate during and 
after consideration of the U. N. Charter, Optional Protocol, 
and ICJ Statute—would no longer be a viable alternative. 
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There would be nothing to veto. In light of the U. N. Char­
ter’s remedial scheme, there is no reason to believe that the 
President and Senate signed up for such a result. 

In sum, Medellı́n’s view that ICJ decisions are automati­
cally enforceable as domestic law is fatally undermined by 
the enforcement structure established by Article 94. His 
construction would eliminate the option of noncompliance 
contemplated by Article 94(2), undermining the ability of the 
political branches to determine whether and how to comply 
with an ICJ judgment. Those sensitive foreign policy deci­
sions would instead be transferred to state and federal 
courts charged with applying an ICJ judgment directly as 
domestic law. And those courts would not be empowered to 
decide whether to comply with the judgment—again, always 
regarded as an option by the political branches—any more 
than courts may consider whether to comply with any other 
species of domestic law. This result would be particularly 
anomalous in light of the principle that “[t]he conduct of the 
foreign relations of our Government is committed by the 
Constitution to the Executive and Legislative—‘the politi­
cal’—Departments.” Oetjen v. Central Leather Co., 246 
U. S. 297, 302 (1918). 

The ICJ Statute, incorporated into the U. N. Charter, pro­
vides further evidence that the ICJ’s judgment in Avena 
does not automatically constitute federal law judicially en­
forceable in United States courts. Art. 59, 59 Stat. 1062. 
To begin with, the ICJ’s “principal purpose” is said to be 
to “arbitrate particular disputes between national govern­
ments.” Sanchez-Llamas, supra, at 355 (citing 59 Stat. 
1055). Accordingly, the ICJ can hear disputes only between 
nations, not individuals. Art. 34(1), id., at 1059 (“Only 
states [i. e., countries] may be parties in cases before the 
[ICJ]”). More important, Article 59 of the statute provides 
that “[t]he decision of the [ICJ] has no binding force except 
between the parties and in respect of that particular case.” 
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Id., at 1062 (emphasis added).7 The dissent does not explain 
how Medellı́n, an individual, can be a party to the ICJ 
proceeding. 

Medellı́n argues that because the Avena case involves him, 
it is clear that he—and the 50 other Mexican nationals named 
in the Avena decision—should be regarded as parties to the 
Avena judgment. Brief for Petitioner 21–22. But cases 
before the ICJ are often precipitated by disputes involving 
particular persons or entities, disputes that a nation elects 
to take up as its own. See, e. g., Case Concerning the Barce­
lona Traction, Light & Power Co. (Belg. v. Spain), 1970 
I. C. J. 3 (Judgment of Feb. 5) (claim brought by Belgium on 
behalf of Belgian nationals and shareholders); Case Concern­
ing the Protection of French Nationals and Protected Per­
sons in Egypt (Fr. v. Egypt), 1950 I. C. J. 59 (Order of Mar. 
29) (claim brought by France on behalf of French nationals 
and protected persons in Egypt); Anglo-Iranian Oil Co. 
Case (U. K. v. Iran), 1952 I. C. J. 93, 112 (Judgment of July 
22) (claim brought by the United Kingdom on behalf of the 
Anglo-Iranian Oil Company). That has never been under­
stood to alter the express and established rules that only 
nation-states may be parties before the ICJ, Art. 34, 59 Stat. 
1059, and—contrary to the position of the dissent, post, at 
559—that ICJ judgments are binding only between those 
parties, Art. 59, 59 Stat. 1062.8 

7 Medellı́n alters this language in his brief to provide that the ICJ Stat­
ute makes the Avena judgment binding “in respect of [his] particular 
case.” Brief for Petitioner 22 (internal quotation marks omitted). Med­
ellı́n does not and cannot have a case before the ICJ under the terms of 
the ICJ Statute. 

8 The dissent concludes that the ICJ judgment is binding federal law 
based in large part on its belief that the Vienna Convention overrides 
contrary state procedural rules. See post, at 555–557, 559. But not even 
Medellı́n relies on the Convention. See Reply Brief for Petitioner 5 (dis­
claiming reliance). For good reason: Such reliance is foreclosed by the 
decision of this Court in Sanchez-Llamas, 548 U. S., at 351 (holding that 
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It is, moreover, well settled that the United States’ 
interpretation of a treaty “is entitled to great weight.” 
Sumitomo Shoji America, Inc. v. Avagliano, 457 U. S. 176, 
184–185 (1982); see also El Al Israel Airlines, Ltd. v. Tsui 
Yuan Tseng, 525 U. S. 155, 168 (1999). The Executive 
Branch has unfailingly adhered to its view that the relevant 
treaties do not create domestically enforceable federal law. 
See Brief for United States as Amicus Curiae 4, 27–29.9 

The pertinent international agreements, therefore, do not 
provide for implementation of ICJ judgments through direct 
enforcement in domestic courts, and “where a treaty does not 
provide a particular remedy, either expressly or implicitly, it 

the Convention does not preclude the application of state procedural bars); 
see also id., at 363 (Ginsburg, J., concurring in judgment). There is no 
basis for relitigating the issue. Further, to rely on the Convention would 
elide the distinction between a treaty—negotiated by the President and 
signed by Congress—and a judgment rendered pursuant to those treaties. 

9 In interpreting our treaty obligations, we also consider the views of 
the ICJ itself, “giv[ing] respectful consideration to the interpretation of an 
international treaty rendered by an international court with jurisdiction to 
interpret [the treaty].” Breard v. Greene, 523 U. S. 371, 375 (1998) (per 
curiam); see Sanchez-Llamas, supra, at 355–356. It is not clear whether 
that principle would apply when the question is the binding force of ICJ 
judgments themselves, rather than the substantive scope of a treaty the 
ICJ must interpret in resolving disputes. Cf. Phillips Petroleum Co. v. 
Shutts, 472 U. S. 797, 805 (1985) (“[A] court adjudicating a dispute may not 
be able to predetermine the res judicata effect of its own judgment”); 18 
C. Wright, A. Miller, & E. Cooper, Federal Practice and Procedure § 4405, 
p. 82 (2d ed. 2002) (“The first court does not get to dictate to other courts 
the preclusion consequences of its own judgment”). In any event, nothing 
suggests that the ICJ views its judgments as automatically enforceable in 
the domestic courts of signatory nations. The Avena judgment itself di­
rects the United States to provide review and reconsideration of the af­
fected convictions and sentences “by means of its own choosing.” 2004 
I. C. J., at 72, ¶ 153(9) (emphasis added). This language, as well as the 
ICJ’s mere suggestion that the “judicial process” is best suited to provide 
such review, id., at 65–66, confirm that domestic enforceability in court is 
not part and parcel of an ICJ judgment. 
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is not for the federal courts to impose one on the States 
through lawmaking of their own.” Sanchez-Llamas, 548 
U. S., at 347. 

B 

The dissent faults our analysis because it “looks for the 
wrong thing (explicit textual expression about self­
execution) using the wrong standard (clarity) in the wrong 
place (the treaty language).” Post, at 562. Given our obli­
gation to interpret treaty provisions to determine whether 
they are self-executing, we have to confess that we do think 
it rather important to look to the treaty language to see what 
it has to say about the issue. That is after all what the Sen­
ate looks to in deciding whether to approve the treaty. 

The interpretive approach employed by the Court today— 
resorting to the text—is hardly novel. In two early cases 
involving an 1819 land-grant treaty between Spain and the 
United States, Chief Justice Marshall found the language of 
the treaty dispositive. In Foster, after distinguishing be­
tween self-executing treaties (those “equivalent to an act of 
the legislature”) and non-self-executing treaties (those “the 
legislature must execute”), Chief Justice Marshall held that 
the 1819 treaty was non-self-executing. 2 Pet., at 314. 
Four years later, the Supreme Court considered another 
claim under the same treaty, but concluded that the treaty 
was self-executing. See Percheman, 7 Pet., at 87. The rea­
son was not because the treaty was sometimes self-executing 
and sometimes not, but because “the language of” the Span­
ish translation (brought to the Court’s attention for the 
first time) indicated the parties’ intent to ratify and con­
firm the land grant “by force of the instrument itself.” Id., 
at 89. 

As against this time-honored textual approach, the dissent 
proposes a multifactor, judgment-by-judgment analysis that 
would “jettiso[n] relative predictability for the open-ended 
rough-and-tumble of factors.” Jerome B. Grubart, Inc. v. 
Great Lakes Dredge & Dock Co., 513 U. S. 527, 547 (1995). 
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The dissent’s novel approach to deciding which (or, more ac­
curately, when) treaties give rise to directly enforceable fed­
eral law is arrestingly indeterminate. Treaty language is 
barely probative. Post, at 549 (“[T]he absence or presence 
of language in a treaty about a provision’s self-execution 
proves nothing at all”). Determining whether treaties 
themselves create federal law is sometimes committed to the 
political branches and sometimes to the judiciary. Post, 
at 549–550. Of those committed to the judiciary, the courts 
pick and choose which shall be binding United States law— 
trumping not only state but other federal law as well—and 
which shall not. Post, at 550–562. They do this on the 
basis of a multifactor, “context-specific” inquiry. Post, at 
549. Even then, the same treaty sometimes gives rise to 
United States law and sometimes does not, again depending 
on an ad hoc judicial assessment. Post, at 550–562. 

Our Framers established a careful set of procedures that 
must be followed before federal law can be created under the 
Constitution—vesting that decision in the political branches, 
subject to checks and balances. U. S. Const., Art. I, § 7. 
They also recognized that treaties could create federal law, 
but again through the political branches, with the President 
making the treaty and the Senate approving it. Art. II, § 2. 
The dissent’s understanding of the treaty route, depending 
on an ad hoc judgment of the judiciary without looking to 
the treaty language—the very language negotiated by the 
President and approved by the Senate—cannot readily be 
ascribed to those same Framers. 

The dissent’s approach risks the United States’ involve­
ment in international agreements. It is hard to believe that 
the United States would enter into treaties that are some­
times enforceable and sometimes not. Such a treaty would 
be the equivalent of writing a blank check to the judiciary. 
Senators could never be quite sure what the treaties on 
which they were voting meant. Only a judge could say for 
sure and only at some future date. This uncertainty could 
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hobble the United States’ efforts to negotiate and sign inter­
national agreements. 

In this case, the dissent—for a grab bag of no less than 
seven reasons—would tell us that this particular ICJ judg­
ment is federal law. Post, at 549–562. That is no sort of 
guidance. Nor is it any answer to say that the federal 
courts will diligently police international agreements and en­
force the decisions of international tribunals only when they 
should be enforced. Ibid. The point of a non-self-executing 
treaty is that it “addresses itself to the political, not the judi­
cial department; and the legislature must execute the con­
tract before it can become a rule for the Court.” Foster, 
supra, at 314 (emphasis added); Whitney, 124 U. S., at 195. 
See also Foster, supra, at 307 (“The judiciary is not that de­
partment of the government, to which the assertion of its 
interests against foreign powers is confided”). The dissent’s 
contrary approach would assign to the courts—not the politi­
cal branches—the primary role in deciding when and how 
international agreements will be enforced. To read a treaty 
so that it sometimes has the effect of domestic law and some­
times does not is tantamount to vesting with the judiciary 
the power not only to interpret but also to create the law. 

C 

Our conclusion that Avena does not by itself constitute 
binding federal law is confirmed by the “postratification un­
derstanding” of signatory nations. See Zicherman, 516 
U. S., at 226. There are currently 47 nations that are parties 
to the Optional Protocol and 171 nations that are parties to 
the Vienna Convention. Yet neither Medellı́n nor his amici 
have identified a single nation that treats ICJ judgments 
as binding in domestic courts.10 In determining that the 

10 The best that the ICJ experts as amici curiae can come up with is 
the contention that local Moroccan courts have referred to ICJ judgments 
as “dispositive.” Brief for ICJ Experts as Amici Curiae 20, n. 31. Even 
the ICJ experts do not cite a case so holding, and Moroccan practice is at 

http:courts.10


552US2 Unit: $U26 [01-27-12 13:51:36] PAGES PGT: OPIN

517 Cite as: 552 U. S. 491 (2008) 

Opinion of the Court 

Vienna Convention did not require certain relief in United 
States courts in Sanchez-Llamas, we found it pertinent that 
the requested relief would not be available under the treaty 
in any other signatory country. See 548 U. S., at 343–344, 
and n. 3. So too here the lack of any basis for supposing 
that any other country would treat ICJ judgments as di­
rectly enforceable as a matter of its domestic law strongly 
suggests that the treaty should not be so viewed in our 
courts. 

Our conclusion is further supported by general principles 
of interpretation. To begin with, we reiterated in Sanchez-
Llamas what we held in Breard, that “ ‘absent a clear and 
express statement to the contrary, the procedural rules of 
the forum State govern the implementation of the treaty in 
that State.’ ” 548 U. S., at 351 (quoting Breard, 523 U. S., at 
375). Given that ICJ judgments may interfere with state 
procedural rules, one would expect the ratifying parties to 
the relevant treaties to have clearly stated their intent to 
give those judgments domestic effect, if they had so in­
tended. Here there is no statement in the Optional Proto­
col, the U. N. Charter, or the ICJ Statute that supports the 
notion that ICJ judgments displace state procedural rules. 

Moreover, the consequences of Medellı́n’s argument give 
pause. An ICJ judgment, the argument goes, is not only 
binding domestic law but is also unassailable. As a result, 
neither Texas nor this Court may look behind a judgment 
and quarrel with its reasoning or result. (We already know, 
from Sanchez-Llamas, that this Court disagrees with both 

best inconsistent, for at least one local Moroccan court has held that ICJ 
judgments are not binding as a matter of municipal law. See, e. g., 
Mackay Radio & Tel. Co. v. Lal-La Fatma Bent si Mohamed el Khadar, 
[1954] 21 Int’l L. Rep. 136 (Tangier, Ct. App. Int’l Trib.) (holding that ICJ 
decisions are not binding on Morocco’s domestic courts); see also “Socobel” 
v. Greek State, [1951] 18 Int’l L. Rep. 3 (Belg., Trib. Civ. de Bruxelles) 
(holding that judgments of the ICJ’s predecessor, the Permanent Court of 
International Justice, were not domestically enforceable). 
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the reasoning and result in Avena.) Medellı́n’s interpreta­
tion would allow ICJ judgments to override otherwise bind­
ing state law; there is nothing in his logic that would exempt 
contrary federal law from the same fate. See, e. g., Cook v. 
United States, 288 U. S. 102, 119 (1933) (later-in-time self­
executing treaty supersedes a federal statute if there is a 
conflict). And there is nothing to prevent the ICJ from or­
dering state courts to annul criminal convictions and sen­
tences, for any reason deemed sufficient by the ICJ. Indeed, 
that is precisely the relief Mexico requested. Avena, 2004 
I. C. J., at 58–59. 

Even the dissent flinches at reading the relevant treaties 
to give rise to self-executing ICJ judgments in all cases. It 
admits that “Congress is unlikely to authorize automatic 
judicial enforceability of all ICJ judgments, for that could 
include some politically sensitive judgments and others bet­
ter suited for enforcement by other branches.” Post, at 560. 
Our point precisely. But the lesson to draw from that in­
sight is hardly that the judiciary should decide which judg­
ments are politically sensitive and which are not. 

In short, and as we observed in Sanchez-Llamas, “[n]oth­
ing in the structure or purpose of the ICJ suggests that 
its interpretations were intended to be conclusive on our 
courts.” 548 U. S., at 354. Given that holding, it is difficult 
to see how that same structure and purpose can establish, 
as Medellı́n argues, that judgments of the ICJ nonetheless 
were intended to be conclusive on our courts. A judgment 
is binding only if there is a rule of law that makes it so. 
And the question whether ICJ judgments can bind domes­
tic courts depends upon the same analysis undertaken in 
Sanchez-Llamas and set forth above. 

Our prior decisions identified by the dissent as holding a 
number of treaties to be self-executing, see post, at 545–546, 
and Appendix A, stand only for the unremarkable proposi­
tion that some international agreements are self-executing 
and others are not. It is well settled that the “[i]nterpreta­
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tion of [a treaty] . . . must, of course, begin with the language 
of the Treaty itself.” Sumitomo Shoji America, Inc., 457 
U. S., at 180. As a result, we have held treaties to be self­
executing when the textual provisions indicate that the Pres­
ident and Senate intended for the agreement to have domes­
tic effect. 

Medellı́n and the dissent cite Comegys v. Vasse, 1 Pet. 193 
(1828), for the proposition that the judgments of inter­
national tribunals are automatically binding on domestic 
courts. See post, at 546; Reply Brief for Petitioner 2; Brief 
for Petitioner 19–20. That case, of course, involved a differ­
ent treaty than the ones at issue here; it stands only for the 
modest principle that the terms of a treaty control the out­
come of a case.11 We do not suggest that treaties can never 
afford binding domestic effect to international tribunal judg­
ments—only that the U. N. Charter, the Optional Protocol, 
and the ICJ Statute do not do so. And whether the treaties 
underlying a judgment are self-executing so that the judg­
ment is directly enforceable as domestic law in our courts is, 
of course, a matter for this Court to decide. See Sanchez-
Llamas, supra, at 353–354. 

D 

Our holding does not call into question the ordinary en­
forcement of foreign judgments or international arbitral 

11 The other case Medellı́n cites for the proposition that the judgments 
of international courts are binding, La Abra Silver Mining Co. v. United 
States, 175 U. S. 423 (1899), and the cases he cites for the proposition that 
this Court has routinely enforced treaties under which foreign nationals 
have asserted rights, similarly stand only for the principle that the terms 
of a treaty govern its enforcement. See Reply Brief for Petitioner 4, 5, 
and n. 2. In each case, this Court first interpreted the treaty prior to 
finding it domestically enforceable. See, e. g., United States v. Rauscher, 
119 U. S. 407, 422–423 (1886) (holding that the treaty required extradition 
only for specified offenses); Hopkirk v. Bell, 3 Cranch 454, 458 (1806) (hold­
ing that the treaty of peace between Great Britain and the United States 
prevented the operation of a state statute of limitations on British debts). 
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agreements. Indeed, we agree with Medellı́n that, as a gen­
eral matter, “an agreement to abide by the result” of an in­
ternational adjudication—or what he really means, an agree­
ment to give the result of such adjudication domestic legal 
effect—can be a treaty obligation like any other, so long 
as the agreement is consistent with the Constitution. See 
Brief for Petitioner 20. The point is that the particular 
treaty obligations on which Medellı́n relies do not of their 
own force create domestic law. 

The dissent worries that our decision casts doubt on some 
70-odd treaties under which the United States has agreed to 
submit disputes to the ICJ according to “roughly similar” 
provisions. See post, at 540–541, 552–553. Again, under 
our established precedent, some treaties are self-executing 
and some are not, depending on the treaty. That the judg­
ment of an international tribunal might not automatically be­
come domestic law hardly means the underlying treaty is 
“useless.” See post, at 553; cf. post, at 548 (describing the 
British system in which treaties “virtually always requir[e] 
parliamentary legislation”). Such judgments would still 
constitute international obligations, the proper subject of po­
litical and diplomatic negotiations. See Head Money Cases, 
112 U. S., at 598. And Congress could elect to give them 
wholesale effect (rather than the judgment-by-judgment ap­
proach hypothesized by the dissent, post, at 560) through im­
plementing legislation, as it regularly has. See, e. g., For­
eign Affairs Reform and Restructuring Act of 1998, § 2242, 
112 Stat. 2681–822, note following 8 U. S. C. § 1231 (directing 
the “appropriate agencies” to “prescribe regulations to im­
plement the obligations of the United States under Article 
3” of the Convention Against Torture and Other Forms of 
Cruel, Inhuman or Degrading Treatment or Punishment); 
see also infra, at 521–522 (listing examples of legislation im­
plementing international obligations). 

Further, that an ICJ judgment may not be automatically 
enforceable in domestic courts does not mean the particular 
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underlying treaty is not. Indeed, we have held that a num­
ber of the “Friendship, Commerce, and Navigation” Treaties 
cited by the dissent, see Appendix B, post, are self­
executing—based on “the language of the[se] Treat[ies].” 
See Sumitomo Shoji America, Inc., supra, at 180, 189–190. 
In Kolovrat v. Oregon, 366 U. S. 187, 191, 196 (1961), for ex­
ample, the Court found that Yugoslavian claimants denied 
inheritance under Oregon law were entitled to inherit per­
sonal property pursuant to an 1881 Treaty of Friendship, 
Navigation, and Commerce between the United States and 
Serbia. See also Clark v. Allen, 331 U. S. 503, 507–511, 517– 
518 (1947) (finding that the right to inherit real property 
granted German aliens under the Treaty of Friendship, Com­
merce and Consular Rights with Germany prevailed over 
California law). Contrary to the dissent’s suggestion, see 
post, at 547, neither our approach nor our cases require that 
a treaty provide for self-execution in so many talismanic 
words; that is a caricature of the Court’s opinion. Our cases 
simply require courts to decide whether a treaty’s terms re­
flect a determination by the President who negotiated it and 
the Senate that confirmed it that the treaty has domestic 
effect. 

In addition, Congress is up to the task of implementing 
non-self-executing treaties, even those involving complex 
commercial disputes. Cf. post, at 560 (Breyer, J., dissent­
ing). The judgments of a number of international tribunals 
enjoy a different status because of implementing legislation 
enacted by Congress. See, e. g., 22 U. S. C. § 1650a(a) (“An 
award of an arbitral tribunal rendered pursuant to chapter 
IV of the [Convention on the Settlement of Investment Dis­
putes] shall create a right arising under a treaty of the 
United States. The pecuniary obligations imposed by such 
an award shall be enforced and shall be given the same full 
faith and credit as if the award were a final judgment of a 
court of general jurisdiction of one of the several States”); 9 
U. S. C. §§ 201–208 (“The [U. N.] Convention on the Recogni­
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tion and Enforcement of Foreign Arbitral Awards of June 
10, 1958, shall be enforced in United States courts in accord­
ance with this chapter,” § 201). Such language demon­
strates that Congress knows how to accord domestic effect 
to international obligations when it desires such a result.12 

Further, Medellı́n frames his argument as though giving 
the Avena judgment binding effect in domestic courts simply 
conforms to the proposition that domestic courts generally 
give effect to foreign judgments. But Medellı́n does not ask 
us to enforce a foreign-court judgment settling a typical com­
mercial or property dispute. See, e. g., Hilton v. Guyot, 159 
U. S. 113 (1895); United States v. Arredondo, 6 Pet. 691 
(1832); see also Uniform Foreign Money-Judgments Recogni­
tion Act § 1(2), 13 U. L. A., pt. 2, p. 44 (2002) (“ ‘[F]oreign 
judgment’ means any judgment of a foreign state granting 
or denying recovery of a sum of money”). Rather, Medellı́n 
argues that the Avena judgment has the effect of enjoining 
the operation of state law. What is more, on Medellı́n’s 
view, the judgment would force the State to take action to 
“review and reconside[r]” his case. The general rule, how­
ever, is that judgments of foreign courts awarding injunctive 
relief, even as to private parties, let alone sovereign States, 
“are not generally entitled to enforcement.” See 1 Restate­
ment § 481, Comment b, at 595. 

In sum, while the ICJ’s judgment in Avena creates an in­
ternational law obligation on the part of the United States, 
it does not of its own force constitute binding federal law 

12 That this Court has rarely had occasion to find a treaty non-self­
executing is not all that surprising. See post, at 545 (Breyer, J., dissent­
ing). To begin with, the Courts of Appeals have regularly done so. See, 
e. g., Pierre v. Gonzales, 502 F. 3d 109, 119–120 (CA2 2007) (holding that 
the United Nations Convention Against Torture and Other Cruel, Inhu­
man or Degrading Treatment or Punishment is non-self-executing); Singh 
v. Ashcroft, 398 F. 3d 396, 404, n. 3 (CA6 2005) (same); Beazley v. Johnson, 
242 F. 3d 248, 267 (CA5 2001) (holding that the International Covenant 
on Civil and Political Rights is non-self-executing). Further, as noted, 
Congress has not hesitated to pass implementing legislation for treaties 
that in its view require such legislation. 
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that pre-empts state restrictions on the filing of successive 
habeas petitions. As we noted in Sanchez-Llamas, a con­
trary conclusion would be extraordinary, given that basic 
rights guaranteed by our own Constitution do not have the 
effect of displacing state procedural rules. See 548 U. S., 
at 360. Nothing in the text, background, negotiating and 
drafting history, or practice among signatory nations sug­
gests that the President or Senate intended the improbable 
result of giving the judgments of an international tribunal a 
higher status than that enjoyed by “many of our most funda­
mental constitutional protections.” Ibid. 

III 
Medellı́n next argues that the ICJ’s judgment in Avena 

is binding on state courts by virtue of the President’s 
February 28, 2005 Memorandum. The United States con­
tends that while the Avena judgment does not of its own 
force require domestic courts to set aside ordinary rules of 
procedural default, that judgment became the law of the land 
with precisely that effect pursuant to the President’s Memo­
randum and his power “to establish binding rules of decision 
that preempt contrary state law.” Brief for United States 
as Amicus Curiae 5. Accordingly, we must decide whether 
the President’s declaration alters our conclusion that the 
Avena judgment is not a rule of domestic law binding in 
state and federal courts.13 

A 
The United States maintains that the President’s constitu­

tional role “uniquely qualifies” him to resolve the sensitive 

13 The dissent refrains from deciding the issue, but finds it “difficult to 
believe that in the exercise of his Article II powers pursuant to a ratified 
treaty, the President can never take action that would result in setting 
aside state law.” Post, at 564. We agree. The questions here are the 
far more limited ones of whether he may unilaterally create federal law 
by giving effect to the judgment of this international tribunal pursuant to 
this non-self-executing treaty, and, if not, whether he may rely on other 
authority under the Constitution to support the action taken in this partic­
ular case. Those are the only questions we decide. 
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foreign policy decisions that bear on compliance with an ICJ 
decision and “to do so expeditiously.” Brief for United 
States as Amicus Curiae 11, 12. We do not question these 
propositions. See, e. g., First Nat. City Bank v. Banco 
Nacional de Cuba, 406 U. S. 759, 767 (1972) (plurality opin­
ion) (The President has “the lead role . . . in  foreign policy”); 
American Ins. Assn. v. Garamendi, 539 U. S. 396, 414 (2003) 
(Article II of the Constitution places with the President the 
“ ‘vast share of responsibility for the conduct of our foreign 
relations’ ” (quoting Youngstown Sheet & Tube Co. v. Sawyer, 
343 U. S. 579, 610–611 (1952) (Frankfurter, J., concurring))). 
In this case, the President seeks to vindicate United States 
interests in ensuring the reciprocal observance of the Vienna 
Convention, protecting relations with foreign governments, 
and demonstrating commitment to the role of international 
law. These interests are plainly compelling. 

Such considerations, however, do not allow us to set aside 
first principles. The President’s authority to act, as with 
the exercise of any governmental power, “must stem either 
from an act of Congress or from the Constitution itself.” 
Youngstown, supra, at 585; Dames & Moore v. Regan, 453 
U. S. 654, 668 (1981). 

Justice Jackson’s familiar tripartite scheme provides the 
accepted framework for evaluating executive action in this 
area. First, “[w]hen the President acts pursuant to an ex­
press or implied authorization of Congress, his authority is 
at its maximum, for it includes all that he possesses in his 
own right plus all that Congress can delegate.” Youngs­
town, 343 U. S., at 635 (concurring opinion). Second, 
“[w]hen the President acts in absence of either a congres­
sional grant or denial of authority, he can only rely upon his 
own independent powers, but there is a zone of twilight in 
which he and Congress may have concurrent authority, or 
in which its distribution is uncertain.” Id., at 637. In this 
circumstance, Presidential authority can derive support from 
“congressional inertia, indifference or quiescence.” Ibid. 
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Finally, “[w]hen the President takes measures incompatible 
with the expressed or implied will of Congress, his power is 
at its lowest ebb,” and the Court can sustain his actions “only 
by disabling the Congress from acting upon the subject.” 
Id., at 637–638. 

B 

The United States marshals two principal arguments in 
favor of the President’s authority “to establish binding rules 
of decision that preempt contrary state law.” Brief for 
United States as Amicus Curiae 5. The Solicitor General 
first argues that the relevant treaties give the President the 
authority to implement the Avena judgment and that Con­
gress has acquiesced in the exercise of such authority. The 
United States also relies upon an “independent” interna­
tional dispute-resolution power wholly apart from the as­
serted authority based on the pertinent treaties. Medellı́n 
adds the additional argument that the President’s Memoran­
dum is a valid exercise of his power to take care that the 
laws be faithfully executed. 

1 

The United States maintains that the President’s Memo­
randum is authorized by the Optional Protocol and the U. N. 
Charter. Brief for United States as Amicus Curiae 9. 
That is, because the relevant treaties “create an obligation 
to comply with Avena,” they “implicitly give the President 
authority to implement that treaty-based obligation.” Id., 
at 11 (emphasis added). As a result, the President’s Memo­
randum is well grounded in the first category of the Youngs­
town framework. 

We disagree. The President has an array of political and 
diplomatic means available to enforce international obliga­
tions, but unilaterally converting a non-self-executing treaty 
into a self-executing one is not among them. The responsi­
bility for transforming an international obligation arising 
from a non-self-executing treaty into domestic law falls to 
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Congress. Foster, 2 Pet., at 315; Whitney, 124 U. S., at 194; 
Igartú a-De La Rosa, 417 F. 3d, at 150. As this Court has 
explained, when treaty stipulations are “not self-executing 
they can only be enforced pursuant to legislation to carry 
them into effect.” Whitney, supra, at 194. Moreover, 
“[u]ntil such act shall be passed, the Court is not at liberty 
to disregard the existing laws on the subject.” Foster, 
supra, at 315. 

The requirement that Congress, rather than the President, 
implement a non-self-executing treaty derives from the text 
of the Constitution, which divides the treaty-making power 
between the President and the Senate. The Constitution 
vests the President with the authority to “make” a treaty. 
Art. II, § 2. If the Executive determines that a treaty 
should have domestic effect of its own force, that determina­
tion may be implemented in “mak[ing]” the treaty, by ensur­
ing that it contains language plainly providing for domestic 
enforceability. If the treaty is to be self-executing in this 
respect, the Senate must consent to the treaty by the requi­
site two-thirds vote, ibid., consistent with all other constitu­
tional restraints. 

Once a treaty is ratified without provisions clearly accord­
ing it domestic effect, however, whether the treaty will ever 
have such effect is governed by the fundamental constitu­
tional principle that “ ‘[t]he power to make the necessary 
laws is in Congress; the power to execute in the President.’ ” 
Hamdan v. Rumsfeld, 548 U. S. 557, 591 (2006) (quot­
ing Ex parte Milligan, 4 Wall. 2, 139 (1866) (opinion of 
Chase, C. J.)); see U. S. Const., Art. I, § 1 (“All legislative 
Powers herein granted shall be vested in a Congress of the 
United States”). As already noted, the terms of a non-self­
executing treaty can become domestic law only in the same 
way as any other law—through passage of legislation by both 
Houses of Congress, combined with either the President’s 
signature or a congressional override of a Presidential veto. 
See Art. I, § 7. Indeed, “the President’s power to see that 
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the laws are faithfully executed refutes the idea that he is to 
be a lawmaker.” Youngstown, 343 U. S., at 587. 

A non-self-executing treaty, by definition, is one that was 
ratified with the understanding that it is not to have domes­
tic effect of its own force. That understanding precludes the 
assertion that Congress has implicitly authorized the Pres­
ident—acting on his own—to achieve precisely the same 
result. We therefore conclude, given the absence of con­
gressional legislation, that the non-self-executing treaties 
at issue here did not “express[ly] or implied[ly]” vest the 
President with the unilateral authority to make them self­
executing. See id., at 635 (Jackson, J., concurring). Ac­
cordingly, the President’s Memorandum does not fall within 
the first category of the Youngstown framework. 

Indeed, the preceding discussion should make clear that 
the non-self-executing character of the relevant treaties not 
only refutes the notion that the ratifying parties vested the 
President with the authority to unilaterally make treaty obli­
gations binding on domestic courts, but also implicitly pro­
hibits him from doing so. When the President asserts the 
power to “enforce” a non-self-executing treaty by unilater­
ally creating domestic law, he acts in conflict with the im­
plicit understanding of the ratifying Senate. His assertion 
of authority, insofar as it is based on the pertinent non-self­
executing treaties, is therefore within Justice Jackson’s third 
category, not the first or even the second. See id., at 
637–638. 

Each of the two means described above for giving do­
mestic effect to an international treaty obligation under the 
Constitution—for making law—requires joint action by the 
Executive and Legislative Branches: The Senate can ratify 
a self-executing treaty “ma[de]” by the Executive, or, if the 
ratified treaty is not self-executing, Congress can enact im­
plementing legislation approved by the President. It should 
not be surprising that our Constitution does not contemplate 
vesting such power in the Executive alone. As Madison ex­
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plained in The Federalist No. 47, under our constitutional 
system of checks and balances, “[t]he magistrate in whom 
the whole executive power resides cannot of himself make a 
law.” J. Cooke ed., p. 326 (1961). That would, however, 
seem an apt description of the asserted executive authority 
unilaterally to give the effect of domestic law to obligations 
under a non-self-executing treaty. 

The United States nonetheless maintains that the Presi­
dent’s Memorandum should be given effect as domestic law 
because “this case involves a valid Presidential action in the 
context of Congressional ‘acquiescence.’ ” Brief for United 
States as Amicus Curiae 11, n. 2. Under the Youngstown 
tripartite framework, congressional acquiescence is perti­
nent when the President’s action falls within the second cate­
gory—that is, when he “acts in absence of either a con­
gressional grant or denial of authority.” 343 U. S., at 637 
(Jackson, J., concurring). Here, however, as we have ex­
plained, the President’s effort to accord domestic effect to 
the Avena judgment does not meet that prerequisite. 

In any event, even if we were persuaded that congres­
sional acquiescence could support the President’s asserted 
authority to create domestic law pursuant to a non-self­
executing treaty, such acquiescence does not exist here. 
The United States first locates congressional acquiescence in 
Congress’s failure to act following the President’s resolution 
of prior ICJ controversies. A review of the Executive’s ac­
tions in those prior cases, however, cannot support the claim 
that Congress acquiesced in this particular exercise of Presi­
dential authority, for none of them remotely involved trans­
forming an international obligation into domestic law and 
thereby displacing state law.14 

14 Rather, in the Case Concerning Military and Paramilitary Activi­
ties in and Against Nicaragua (Nicar. v. U. S.), 1986 I. C. J. 14 (Judgment 
of June 27), the President determined that the United States would not 
comply with the ICJ’s conclusion that the United States owed reparations 
to Nicaragua. In the Case Concerning Delimitation of the Maritime 
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The United States also directs us to the President’s “re­
lated” statutory responsibilities and to his “established role” 
in litigating foreign policy concerns as support for the Presi­
dent’s asserted authority to give the ICJ’s decision in Avena 
the force of domestic law. Brief for United States as Ami­
cus Curiae 16–19. Congress has indeed authorized the 
President to represent the United States before the United 
Nations, the ICJ, and the Security Council, 22 U. S. C. § 287, 
but the authority of the President to represent the United 

Boundary in the Gulf of Maine Area (Can. v. U. S.), 1984 I. C. J. 246 (Judg­
ment of Oct. 12), a federal agency—the National Oceanic and Atmospheric 
Administration—issued a final rule which complied with the ICJ’s bound­
ary determination. The Case Concerning Rights of Nationals of the 
United States of America in Morocco (Fr. v. U. S.), 1952 I. C. J. 176 (Judg­
ment of Aug. 27), concerned the legal status of United States citizens liv­
ing in Morocco; it was not enforced in United States courts. 

The final two cases arose under the Vienna Convention. In the 
LaGrand Case (F. R. G. v. U. S.), 2001 I. C. J. 466 (Judgment of June 27), 
the ICJ ordered the review and reconsideration of convictions and sen­
tences of German nationals denied consular notification. In response, the 
State Department sent letters to the States “encouraging” them to con­
sider the Vienna Convention in the clemency process. Brief for United 
States as Amicus Curiae 20–21. Such encouragement did not give the 
ICJ judgment direct effect as domestic law; thus, it cannot serve as prece­
dent for doing so in which Congress might be said to have acquiesced. In 
the Case Concerning the Vienna Convention on Consular Relations 
(Para. v. U. S.), 1998 I. C. J. 248 (Judgment of Apr. 9), the ICJ issued a 
provisional order, directing the United States to “take all measures at its 
disposal to ensure that [Breard] is not executed pending the final decision 
in [the ICJ’s] proceedings.” Breard, 523 U. S., at 374 (internal quotation 
marks omitted; emphasis added). In response, the Secretary of State sent 
a letter to the Governor of Virginia requesting that he stay Breard’s exe­
cution. Id., at 378. When Paraguay sought a stay of execution from this 
Court, the United States argued that it had taken every measure at its 
disposal: because “our federal system imposes limits on the federal govern­
ment’s ability to interfere with the criminal justice systems of the States,” 
those measures included “only persuasion,” not “legal compulsion.” Brief 
for United States as Amicus Curiae, O. T. 1997, No. 97–8214 (A–732), p. 51. 
This of course is precedent contrary to the proposition asserted by the 
Solicitor General in this case. 
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States before such bodies speaks to the President’s interna­
tional responsibilities, not any unilateral authority to create 
domestic law. The authority expressly conferred by Con­
gress in the international realm cannot be said to “invite” 
the Presidential action at issue here. See Youngstown, 
supra, at 637 (Jackson, J., concurring). At bottom, none of 
the sources of authority identified by the United States sup­
ports the President’s claim that Congress has acquiesced in 
his asserted power to establish on his own federal law or to 
override state law. 

None of this is to say, however, that the combination of a 
non-self-executing treaty and the lack of implementing legis­
lation precludes the President from acting to comply with an 
international treaty obligation. It is only to say that the 
Executive cannot unilaterally execute a non-self-executing 
treaty by giving it domestic effect. That is, the non-self­
executing character of a treaty constrains the President’s 
ability to comply with treaty commitments by unilaterally 
making the treaty binding on domestic courts. The Presi­
dent may comply with the treaty’s obligations by some other 
means, so long as they are consistent with the Constitution. 
But he may not rely upon a non-self-executing treaty to “es­
tablish binding rules of decision that preempt contrary state 
law.” Brief for United States as Amicus Curiae 5. 

2 

We thus turn to the United States’ claim that—independ­
ent of the United States’ treaty obligations—the Memoran­
dum is a valid exercise of the President’s foreign affairs au­
thority to resolve claims disputes with foreign nations. Id., 
at 12–16. The United States relies on a series of cases in 
which this Court has upheld the authority of the President 
to settle foreign claims pursuant to an executive agreement. 
See Garamendi, 539 U. S., at 415; Dames & Moore, 453 U. S., 
at 679–680; United States v. Pink, 315 U. S. 203, 229 (1942); 



552US2 Unit: $U26 [01-27-12 13:51:36] PAGES PGT: OPIN

531 Cite as: 552 U. S. 491 (2008) 

Opinion of the Court 

United States v. Belmont, 301 U. S. 324, 330 (1937). In these 
cases this Court has explained that, if pervasive enough, a 
history of congressional acquiescence can be treated as a 
“gloss on ‘Executive Power’ vested in the President by § 1 
of Art. II.” Dames & Moore, supra, at 686 (some internal 
quotation marks omitted). 

This argument is of a different nature than the one re­
jected above. Rather than relying on the United States’ 
treaty obligations, the President relies on an independent 
source of authority in ordering Texas to put aside its proce­
dural bar to successive habeas petitions. Nevertheless, we 
find that our claims-settlement cases do not support the au­
thority that the President asserts in this case. 

The claims-settlement cases involve a narrow set of cir­
cumstances: the making of executive agreements to settle 
civil claims between American citizens and foreign govern­
ments or foreign nationals. See, e. g., Belmont, supra, at 
327. They are based on the view that “a systematic, un­
broken, executive practice, long pursued to the knowledge 
of the Congress and never before questioned,” can “raise 
a presumption that the [action] had been [taken] in pursu­
ance of its consent.” Dames & Moore, supra, at 686 (inter­
nal quotation marks omitted). As this Court explained in 
Garamendi: 

“Making executive agreements to settle claims of Amer­
ican nationals against foreign governments is a particu­
larly longstanding practice . . . . Given the fact that 
the practice goes back over 200 years, and has received 
congressional acquiescence throughout its history, the 
conclusion that the President’s control of foreign rela­
tions includes the settlement of claims is indisputable.” 
539 U. S., at 415 (internal quotation marks and brack­
ets omitted). 

Even still, the limitations on this source of executive power 
are clearly set forth and the Court has been careful to note 
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that “[p]ast practice does not, by itself, create power.” 
Dames & Moore, supra, at 686. 

The President’s Memorandum is not supported by a “par­
ticularly longstanding practice” of congressional acquies­
cence, see Garamendi, supra, at 415, but rather is what the 
United States itself has described as “unprecedented action,” 
Brief for United States as Amicus Curiae in Sanchez-
Llamas, O. T. 2005, Nos. 05–51 and 04–10566, pp. 29–30. In­
deed, the Government has not identified a single instance in 
which the President has attempted (or Congress has acqui­
esced in) a Presidential directive issued to state courts, much 
less one that reaches deep into the heart of the State’s police 
powers and compels state courts to reopen final criminal 
judgments and set aside neutrally applicable state laws. 
Cf. Brecht v. Abrahamson, 507 U. S. 619, 635 (1993) (“States 
possess primary authority for defining and enforcing the 
criminal law” (quoting Engle v. Isaac, 456 U. S. 107, 128 
(1982); internal quotation marks omitted)). The Executive’s 
narrow and strictly limited authority to settle international 
claims disputes pursuant to an executive agreement can­
not stretch so far as to support the current Presidential 
Memorandum. 

3 

Medellı́n argues that the President’s Memorandum is a 
valid exercise of his “[T]ake Care” power. Brief for Peti­
tioner 28. The United States, however, does not rely upon 
the President’s responsibility to “take Care that the Laws 
be faithfully executed.” U. S. Const., Art. II, § 3. We think 
this a wise concession. This authority allows the President 
to execute the laws, not make them. For the reasons we 
have stated, the Avena judgment is not domestic law; accord­
ingly, the President cannot rely on his Take Care powers 
here. 

The judgment of the Texas Court of Criminal Appeals is 
affirmed. 

It is so ordered. 
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Justice Stevens, concurring in the judgment. 

There is a great deal of wisdom in Justice Breyer’s dis­
sent. I agree that the text and history of the Supremacy 
Clause, as well as this Court’s treaty-related cases, do not 
support a presumption against self-execution. See post, at 
541–546. I also endorse the proposition that the Vienna 
Convention on Consular Relations, Apr. 24, 1963, [1970] 21 
U. S. T. 77, T. I. A. S. No. 6820, “is itself self-executing and 
judicially enforceable.” Post, at 555. Moreover, I think 
this case presents a closer question than the Court’s opinion 
allows. In the end, however, I am persuaded that the rele­
vant treaties do not authorize this Court to enforce the judg­
ment of the International Court of Justice (ICJ) in Case Con­
cerning Avena and Other Mexican Nationals (Mex. v. 
U. S.), 2004 I. C. J. 12 (Judgment of Mar. 31) (Avena). 

The source of the United States’ obligation to comply with 
judgments of the ICJ is found in Article 94(1) of the United 
Nations Charter, which was ratified in 1945. Article 94(1) 
provides that “[e]ach Member of the United Nations under­
takes to comply with the decision of the [ICJ] in any case to 
which it is a party.” 59 Stat. 1051, T. S. No. 993 (emphasis 
added). In my view, the words “undertakes to comply”— 
while not the model of either a self-executing or a non­
self-executing commitment—are most naturally read as a 
promise to take additional steps to enforce ICJ judgments. 

Unlike the text of some other treaties, the terms of the 
United Nations Charter do not necessarily incorporate inter­
national judgments into domestic law. Cf., e. g., United Na­
tions Convention on the Law of the Sea, Annex VI, Art. 39, 
Dec. 10, 1982, S. Treaty Doc. No. 103–39, 1833 U. N. T. S. 570 
(“[D]ecisions of the [Seabed Disputes] Chamber shall be en­
forceable in the territories of the States Parties in the same 
manner as judgments or orders of the highest court of the 
State Party in whose territory the enforcement is sought”). 
Moreover, Congress has passed implementing legislation to 
ensure the enforcement of other international judgments, 
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even when the operative treaty provisions use far more man­
datory language than “undertakes to comply.” 1 

On the other hand Article 94(1) does not contain the kind 
of unambiguous language foreclosing self-execution that is 
found in other treaties. The obligation to undertake to com­
ply with ICJ decisions is more consistent with self-execution 
than, for example, an obligation to enact legislation. Cf., 
e. g., International Plant Protection Convention, Art. I, 
Dec. 6, 1951, [1972] 23 U. S. T. 2770, T. I. A. S. No. 7465 
(“[T]he contracting Governments undertake to adopt the leg­
islative, technical and administrative measures specified in 
this Convention”). Furthermore, whereas the Senate has 
issued declarations of non-self-execution when ratifying 
some treaties, it did not do so with respect to the United 
Nations Charter.2 

Absent a presumption one way or the other, the best read­
ing of the words “undertakes to comply” is, in my judgment, 
one that contemplates future action by the political branches. 
I agree with the dissenters that “Congress is unlikely to au­
thorize automatic judicial enforceability of all ICJ judg­
ments, for that could include some politically sensitive judg­

1 See, e. g., Convention on the Settlement of Investment Disputes be­
tween States and Nationals of Other States (ICSID Convention), ch. IV, 
§ 6, Art. 54(1), Mar. 18, 1965, [1966] 17 U. S. T. 1291, T. I. A. S. No. 6090 
(“Each Contracting State shall recognize an award rendered pursuant to 
this Convention as binding and enforce the pecuniary obligations imposed 
by that award within its territories as if it were a final judgment of a 
court in that State”); 22 U. S. C. § 1650a (“An award of an arbitral tribunal 
rendered pursuant to chapter IV of the [ICSID Convention] shall create a 
right arising under a treaty of the United States. The pecuniary obliga­
tions imposed by such an award shall be enforced and shall be given the 
same full faith and credit as if the award were a final judgment of a court 
of general jurisdiction of one of the several States”). 

2 Cf., e. g., U. S. Reservations, Declarations and Understandings, Inter­
national Covenant on Civil and Political Rights, 138 Cong. Rec. 8071 (1992) 
(“[T]he United States declares that the provisions of Articles 1 through 
27 of the Covenant are not self-executing”). 
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ments and others better suited for enforcement by other 
branches.” Post, at 560. But this concern counsels in favor 
of reading any ambiguity in Article 94(1) as leaving the 
choice of whether to comply with ICJ judgments, and in 
what manner, “to the political, not the judicial department.” 
Foster v. Neilson, 2 Pet. 253, 314 (1829).3 

The additional treaty provisions cited by the dissent do 
not suggest otherwise. In an annex to the United Nations 
Charter, the Statute of the International Court of Justice 
(ICJ Statute) states that a decision of the ICJ “has no bind­
ing force except between the parties and in respect of that 
particular case.” Art. 59, 59 Stat. 1062. Because I read 
that provision as confining, not expanding, the effect of ICJ 
judgments, it does not make the undertaking to comply with 
such judgments any more enforceable than the terms of Arti­
cle 94(1) itself. That the judgment is “binding” as a matter 
of international law says nothing about its domestic legal 
effect. Nor in my opinion does the reference to “compulsory 
jurisdiction” in the Optional Protocol Concerning the Com­
pulsory Settlement of Disputes to the Vienna Convention, 
Art. I, Apr. 24, 1963, [1970] 21 U. S. T. 325, T. I. A. S. 
No. 6820, shed any light on the matter. This provision 
merely secures the consent of signatory nations to the spe­
cific jurisdiction of the ICJ with respect to claims arising out 
of the Vienna Convention. See ICJ Statute, Art. 36(1), 59 
Stat. 1060 (“The jurisdiction of the Court comprises . . . all  
matters specially provided for . . .  in  treaties and conventions 
in force”). 

3 Congress’ implementation options are broader than the dissent sug­
gests. In addition to legislating judgment by judgment, enforcing all 
judgments indiscriminately, and devising “legislative bright lines,” post, 
at 560, Congress could, for example, make ICJ judgments enforceable 
upon the expiration of a waiting period that gives the political branches an 
opportunity to intervene. Cf., e. g., 16 U. S. C. § 1823 (imposing a 120-day 
waiting period before international fishery agreements take effect). 
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Even though the ICJ’s judgment in Avena is not “the su­
preme Law of the Land,” U. S. Const., Art. VI, cl. 2, no one 
disputes that it constitutes an international law obligation on 
the part of the United States, ante, at 504. By issuing a 
memorandum declaring that state courts should give effect 
to the judgment in Avena, the President made a commend­
able attempt to induce the States to discharge the Nation’s 
obligation. I agree with the Texas judges and the majority 
of this Court that the President’s memorandum is not bind­
ing law. Nonetheless, the fact that the President cannot leg­
islate unilaterally does not absolve the United States from 
its promise to take action necessary to comply with the 
ICJ’s judgment. 

Under the express terms of the Supremacy Clause, the 
United States’ obligation to “undertak[e] to comply” with the 
ICJ’s decision falls on each of the States as well as the Fed­
eral Government. One consequence of our form of govern­
ment is that sometimes States must shoulder the primary 
responsibility for protecting the honor and integrity of the 
Nation. Texas’ duty in this respect is all the greater since 
it was Texas that—by failing to provide consular notice 
in accordance with the Vienna Convention—ensnared the 
United States in the current controversy. Having already 
put the Nation in breach of one treaty, it is now up to Texas 
to prevent the breach of another. 

The decision in Avena merely obligates the United States 
“to provide, by means of its own choosing, review and recon­
sideration of the convictions and sentences of the [affected] 
Mexican nationals,” 2004 I. C. J., at 72, ¶ 153(9), “with a view 
to ascertaining” whether the failure to provide proper notice 
to consular officials “caused actual prejudice to the defendant 
in the process of administration of criminal justice,” id., at 
60, ¶ 121. The cost to Texas of complying with Avena would 
be minimal, particularly given the remote likelihood that the 
violation of the Vienna Convention actually prejudiced José 
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Ernesto Medellı́n. See ante, at 500–502, and n. 1. It is a 
cost that the State of Oklahoma unhesitatingly assumed.4 

On the other hand, the costs of refusing to respect the 
ICJ’s judgment are significant. The entire Court and the 
President agree that breach will jeopardize the United 
States’ “plainly compelling” interests in “ensuring the recip­
rocal observance of the Vienna Convention, protecting rela­
tions with foreign governments, and demonstrating commit­
ment to the role of international law.” Ante, at 524. When 
the honor of the Nation is balanced against the modest cost 
of compliance, Texas would do well to recognize that more is 
at stake than whether judgments of the ICJ, and the princi­
pled admonitions of the President of the United States, 
trump state procedural rules in the absence of implement­
ing legislation. 

The Court’s judgment, which I join, does not foreclose fur­
ther appropriate action by the State of Texas. 

4 In Avena, the ICJ expressed “great concern” that Oklahoma had set 
the date of execution for one of the Mexican nationals involved in the 
judgment, Osbaldo Torres, for May 18, 2004. 2004 I. C. J., at 28, ¶ 21. 
Responding to Avena, the Oklahoma Court of Criminal Appeals stayed 
Torres’ execution and ordered an evidentiary hearing on whether Torres 
had been prejudiced by the lack of consular notification. See Torres v. 
State, No. PCD–04–442 (May 13, 2004), 43 I. L. M. 1227. On the same day, 
the Governor of Oklahoma commuted Torres’ death sentence to life with­
out the possibility of parole, stressing that (1) the United States signed 
the Vienna Convention, (2) that treaty is “important in protecting the 
rights of American citizens abroad,” (3) the ICJ ruled that Torres’ rights 
had been violated, and (4) the U. S. State Department urged his office to 
give careful consideration to the United States’ treaty obligations. See 
Office of Governor Brad Henry, Press Release: Gov. Henry Grants Clem­
ency to Death Row Inmate Torres (May 13, 2004), online at http://www.ok. 
gov/governor/display_article.php?article_id=301&article_type=1 (as vis­
ited Mar. 20, 2008, and available in Clerk of Court’s case file). After the 
evidentiary hearing, the Oklahoma Court of Criminal Appeals held that 
Torres had failed to establish prejudice with respect to the guilt phase of 
his trial, and that any prejudice with respect to the sentencing phase had 
been mooted by the commutation order. Torres v. State, 120 P. 3d 1184 
(2005). 

http:http://www.ok
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Justice Breyer, with whom Justice Souter and Jus­

tice Ginsburg join, dissenting. 

The Constitution’s Supremacy Clause provides that “all 
Treaties . . . which shall be made . . . under the Authority of 
the United States, shall be the supreme Law of the Land; 
and the Judges in every State shall be bound thereby.” 
Art. VI, cl. 2. The Clause means that the “courts” must 
regard “a treaty . . . as equivalent to an act of the legislature, 
whenever it operates of itself without the aid of any legisla­
tive provision.” Foster v. Neilson, 2 Pet. 253, 314 (1829) 
(majority opinion of Marshall, C. J.). 

In the Avena case the International Court of Justice (ICJ) 
(interpreting and applying the Vienna Convention on Con­
sular Relations) issued a judgment that requires the United 
States to reexamine certain criminal proceedings in the 
cases of 51 Mexican nationals. Case Concerning Avena and 
Other Mexican Nationals (Mex. v. U. S.), 2004 I. C. J. 12 
(Judgment of Mar. 31) (Avena). The question here is 
whether the ICJ’s Avena judgment is enforceable now as a 
matter of domestic law, i. e., whether it “operates of itself 
without the aid” of any further legislation. 

The United States has signed and ratified a series of trea­
ties obliging it to comply with ICJ judgments in cases in 
which it has given its consent to the exercise of the ICJ’s 
adjudicatory authority. Specifically, the United States has 
agreed to submit, in this kind of case, to the ICJ’s “compul­
sory jurisdiction” for purposes of “compulsory settlement.” 
Optional Protocol Concerning the Compulsory Settlement of 
Disputes (Optional Protocol or Protocol), Art. I, Apr. 24, 
1963, [1970] 21 U. S. T. 326, T. I. A. S. No. 6820 (capitalization 
altered). And it agreed that the ICJ’s judgments would 
have “binding force . . . between the parties and in respect 
of [a] particular case.” United Nations Charter, Art. 59, 59 
Stat. 1062, T. S. No. 993 (1945). President Bush has deter­
mined that domestic courts should enforce this particular 
ICJ judgment. Memorandum for the Attorney General 
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(Feb. 28, 2005), App. to Pet. for Cert. 187a (hereinafter Presi­
dent’s Memorandum). And Congress has done nothing to 
suggest the contrary. Under these circumstances, I believe 
the treaty obligations, and hence the judgment, resting as 
it does upon the consent of the United States to the ICJ’s 
jurisdiction, bind the courts no less than would “an act of the 
[federal] legislature.” Foster, supra, at 314. 

I 

To understand the issue before us, the reader must keep 
in mind three separate ratified United States treaties and 
one ICJ judgment against the United States. The first 
treaty, the Vienna Convention, contains two relevant provi­
sions. The first requires the United States and other signa­
tory nations to inform arrested foreign nationals of their sep­
arate Convention-given right to contact their nation’s consul. 
The second says that these rights (of an arrested person) 
“shall be exercised in conformity with the laws and regula­
tions” of the arresting nation, provided that the “laws and 
regulations . . . enable full effect to be given to the purposes 
for which” those “rights . . . are  intended.” See Vienna Con­
vention on Consular Relations, Arts. 36(1)(b), 36(2), Apr. 24, 
1963, [1970] 21 U. S. T. 100–101 (emphasis added). 

The second treaty, the Optional Protocol, concerns the 
“compulsory settlement” of Vienna Convention disputes. 21 
U. S. T., at 326. It provides that for parties that elect to 
subscribe to the Protocol, “[d]isputes arising out of the inter­
pretation or application of the [Vienna] Convention” shall be 
submitted to the “compulsory jurisdiction of the Interna­
tional Court of Justice.” Art. I, ibid. It authorizes any 
party that has consented to the ICJ’s jurisdiction (by signing 
the Optional Protocol) to bring another such party before 
that Court. Ibid. 

The third treaty, the United Nations Charter, says that 
every signatory nation “undertakes to comply with the deci­
sion of the International Court of Justice in any case to 
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which it is a party.” Art. 94(1), 59 Stat. 1051. In an annex 
to the Charter, the Statute of the International Court of Jus­
tice (ICJ Statute) states that an ICJ judgment has “binding 
force . . . between the parties and in respect of that particular 
case.” Art. 59, id., at 1062. See also Art. 60, id., at 1063 
(ICJ “judgment is final and without appeal”). 

The judgment at issue is the ICJ’s judgment in Avena, a 
case that Mexico brought against the United States on behalf 
of 52 nationals arrested in different States on different crimi­
nal charges. 2004 I. C. J., at 39. Mexico claimed that state 
authorities within the United States had failed to notify the 
arrested persons of their Vienna Convention rights and, by 
applying state procedural law in a manner which did not give 
full effect to the Vienna Convention rights, had deprived 
them of an appropriate remedy. Ibid. The ICJ judgment 
in Avena requires that the United States reexamine “by 
means of its own choosing” certain aspects of the relevant 
state criminal proceedings of 51 of these individual Mexican 
nationals. Id., at 62, ¶ 129 (internal quotation marks omit­
ted). The President has determined that this should be 
done. See President’s Memorandum. 

The critical question here is whether the Supremacy 
Clause requires Texas to follow, i. e., to enforce, this ICJ 
judgment. The Court says “no.” And it reaches its nega­
tive answer by interpreting the labyrinth of treaty provi­
sions as creating a legal obligation that binds the United 
States internationally, but which, for Supremacy Clause pur­
poses, is not automatically enforceable as domestic law. In 
the majority’s view, the Optional Protocol simply sends the 
dispute to the ICJ; the ICJ Statute says that the ICJ will 
subsequently reach a judgment; and the U. N. Charter con­
tains no more than a promise to “ ‘undertak[e] to comply’ ” 
with that judgment. Ante, at 500. Such a promise, the ma­
jority says, does not as a domestic-law matter (in Chief Jus­
tice Marshall’s words) “operat[e] of itself without the aid of 
any legislative provision.” Foster, supra, at 314. Rather, 
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here (and presumably in any other ICJ judgment rendered 
pursuant to any of the approximately 70 U. S. treaties in 
force that contain similar provisions for submitting treaty­
based disputes to the ICJ for decisions that bind the parties) 
Congress must enact specific legislation before ICJ judg­
ments entered pursuant to our consent to compulsory ICJ 
jurisdiction can become domestic law. See Brief for Inter­
national Court of Justice Experts as Amici Curiae 18 (“Ap­
proximately 70 U. S. treaties now in force contain obligations 
comparable to those in the Optional Protocol for submission 
of treaty-based disputes to the ICJ”); see also id., at 18, n. 25. 

In my view, the President has correctly determined that 
Congress need not enact additional legislation. The major­
ity places too much weight upon treaty language that says 
little about the matter. The words “ ‘undertak[e] to com­
ply,’ ” for example, do not tell us whether an ICJ judgment 
rendered pursuant to the parties’ consent to compulsory ICJ 
jurisdiction does, or does not, automatically become part of 
our domestic law. To answer that question we must look 
instead to our own domestic law, in particular, to the many 
treaty-related cases interpreting the Supremacy Clause. 
Those cases, including some written by Justices well aware 
of the Founders’ original intent, lead to the conclusion that 
the ICJ judgment before us is enforceable as a matter of 
domestic law without further legislation. 

A 

Supreme Court case law stretching back more than 200 
years helps explain what, for present purposes, the Founders 
meant when they wrote that “all Treaties . . . shall be the 
supreme Law of the Land.” Art. VI, cl. 2. In 1796, for 
example, the Court decided the case of Ware v. Hylton, 3 
Dall. 199. A British creditor sought payment of an Ameri­
can’s Revolutionary War debt. The debtor argued that he 
had, under Virginia law, repaid the debt by complying with 
a state statute enacted during the Revolutionary War that 
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required debtors to repay money owed to British creditors 
into a Virginia state fund. Id., at 220–221 (opinion of Chase, 
J.). The creditor, however, claimed that this state­
sanctioned repayment did not count because a provision of 
the 1783 Paris Peace Treaty between Britain and the United 
States said that “ ‘the creditors of either side should meet 
with no lawful impediment to the recovery of the full 
value . . . of all bona fide debts, theretofore contracted’ ”; and 
that provision, the creditor argued, effectively nullified the 
state law. Id., at 203–204 (Reporter’s Summary). The 
Court, with each Justice writing separately, agreed with the 
British creditor, held the Virginia statute invalid, and found 
that the American debtor remained liable for the debt. 
Id., at 285. 

The key fact relevant here is that Congress had not 
enacted a specific statute enforcing the treaty provision at 
issue. Hence the Court had to decide whether the provision 
was (to put the matter in present terms) “self-executing.” 
Justice Iredell, a member of North Carolina’s Ratifying Con­
vention, addressed the matter specifically, setting forth 
views on which Justice Story later relied to explain the 
Founders’ reasons for drafting the Supremacy Clause. 3 J. 
Story, Commentaries on the Constitution of the United 
States 696–697 (1833) (hereinafter Story). See Vázquez, 
The Four Doctrines of Self-Executing Treaties, 89 Am. J. 
Int’l L. 695, 697–700 (1995) (hereinafter Vázquez) (describing 
the history and purpose of the Supremacy Clause). See also 
Flaherty, History Right?: Historical Scholarship, Original 
Understanding, and Treaties as “Supreme Law of the Land,” 
99 Colum. L. Rev. 2095 (1999) (contending that the Founders 
crafted the Supremacy Clause to make ratified treaties self­
executing). But see Yoo, Globalism and the Constitution: 
Treaties, Non-Self-Execution, and the Original Understand­
ing, 99 Colum. L. Rev. 1955 (1999). 

Justice Iredell pointed out that some treaty provisions, 
those, for example, declaring the United States an independ­
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ent Nation or acknowledging its right to navigate the Missis­
sippi River, were “executed,” taking effect automatically 
upon ratification. 3 Dall., at 272. Other provisions were 
“executory,” in the sense that they were “to be carried into 
execution” by each signatory nation “in the manner which 
the Constitution of that nation prescribes.” Ibid. Before 
adoption of the U. S. Constitution, all such provisions would 
have taken effect as domestic law only if Congress on the 
American side, or Parliament on the British side, had written 
them into domestic law. Id., at 274–277. 

But, Justice Iredell adds, after the Constitution’s adoption, 
while further parliamentary action remained necessary in 
Britain (where the “practice” of the need for an “act of parlia­
ment” in respect to “any thing of a legislative nature” had 
“been constantly observed,” id., at 275–276), further legisla­
tive action in respect to the treaty’s debt-collection provision 
was no longer necessary in the United States. Id., at 276– 
277. The ratification of the Constitution with its Supremacy 
Clause means that treaty provisions that bind the United 
States may (and in this instance did) also enter domestic law 
without further congressional action and automatically bind 
the States and courts as well. Id., at 277. 

“Under this Constitution,” Justice Iredell concluded, “so 
far as a treaty constitutionally is binding, upon principles of 
moral obligation, it is also by the vigour of its own authority 
to be executed in fact. It would not otherwise be the Su­
preme law in the new sense provided for.” Ibid.; see also 
Story, § 1833, at 697 (noting that the Supremacy Clause’s lan­
guage was crafted to make the Clause’s “obligation more 
strongly felt by the state judges” and to “remov[e] every 
pretense” by which they could “escape from [its] controlling 
power”); see also The Federalist No. 42, p. 264 (C. Rossiter 
ed. 1961) (J. Madison) (Supremacy Clause “disembarrassed” 
the Convention of the problem presented by the Articles 
of Confederation where “treaties might be substan­
tially frustrated by regulations of the States”). Justice Ire­
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dell gave examples of provisions that would no longer re­
quire further legislative action, such as those requiring the 
release of prisoners, those forbidding war-related “ ‘future 
confiscations’ ” and “ ‘prosecutions,’ ” and, of course, the spe­
cific debt-collection provision at issue in the Ware case itself. 
3 Dall., at 273, 277. 

Some 30 years later, the Court returned to the “self­
execution” problem. In Foster, 2 Pet. 253, the Court exam­
ined a provision in an 1819 treaty with Spain ceding Florida 
to the United States; the provision said that “ ‘grants of land 
made’ ” by Spain before January 24, 1818, “ ‘shall be ratified 
and confirmed’ ” to the grantee. Id., at 310. Chief Justice 
Marshall, writing for the Court, noted that, as a general mat­
ter, one might expect a signatory nation to execute a treaty 
through a formal exercise of its domestic sovereign authority 
(e. g., through an act of the legislature). Id., at 314. But 
in the United States “a different principle” applies. Ibid. 
(emphasis added). The Supremacy Clause means that, here, 
a treaty is “the law of the land . . . to be  regarded in Courts 
of justice as equivalent to an act of the legislature” and “op­
erates of itself without the aid of any legislative provision” 
unless it specifically contemplates execution by the legisla­
ture and thereby “addresses itself to the political, not the 
judicial department.” Ibid. (emphasis added). The Court 
decided that the treaty provision in question was not self­
executing; in its view, the words “shall be ratified” demon­
strated that the provision foresaw further legislative action. 
Id., at 315. 

The Court, however, changed its mind about the result in 
Foster four years later, after being shown a less legislatively 
oriented, less tentative, but equally authentic Spanish­
language version of the treaty. See United States v. Perche­
man, 7 Pet. 51, 88–89 (1833). And by 1840, instances in 
which treaty provisions automatically became part of domes­
tic law were common enough for one Justice to write that “it 
would be a bold proposition” to assert “that an act of Con­
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gress must be first passed” in order to give a treaty effect 
as “a supreme law of the land.” Lessee of Pollard’s Heirs 
v. Kibbe, 14 Pet. 353, 388 (1840) (Baldwin, J., concurring). 

Since Foster and Pollard, this Court has frequently held or 
assumed that particular treaty provisions are self-executing, 
automatically binding the States without more. See Appen­
dix A, infra (listing, as examples, 29 such cases, including 
12 concluding that the treaty provision invalidates state or 
territorial law or policy as a consequence). See also Wu, 
Treaties’ Domains, 93 Va. L. Rev. 571, 583–584 (2007) (con­
cluding “enforcement against States is the primary and his­
torically most significant type of treaty enforcement in the 
United States”). As far as I can tell, the Court has held to 
the contrary only in two cases: Foster, supra, which was later 
reversed, and Cameron Septic Tank Co. v. Knoxville, 227 
U. S. 39 (1913), where specific congressional actions indicated 
that Congress thought further legislation necessary. See 
also Vázquez 716. The Court has found “self-executing” 
provisions in multilateral treaties as well as bilateral trea­
ties. See, e. g., Trans World Airlines, Inc. v. Franklin Mint 
Corp., 466 U. S. 243, 252 (1984); Bacardi Corp. of America v. 
Domenech, 311 U. S. 150, 160, and n. 9, 161 (1940). And the 
subject matter of such provisions has varied widely, from 
extradition, see, e. g., United States v. Rauscher, 119 U. S. 
407, 411–412 (1886), to criminal trial jurisdiction, see Wilden­
hus’s Case, 120 U. S. 1, 11, 17–18 (1887), to civil liability, see, 
e. g., El Al Israel Airlines, Ltd. v. Tsui Yuan Tseng, 525 U. S. 
155, 161–163 (1999), to trademark infringement, see Bacardi, 
supra, at 160, and n. 9, 161, to an alien’s freedom to engage 
in trade, see, e. g., Jordan v. Tashiro, 278 U. S. 123, 126, n. 1 
(1928), to immunity from state taxation, see Nielsen v. John­
son, 279 U. S. 47, 50, 58 (1929), to land ownership, Perche­
man, supra, at 88–89, and to inheritance, see, e. g., Kolovrat 
v. Oregon, 366 U. S. 187, 191, n. 6, 198 (1961). 

Of particular relevance to the present case, the Court has 
held that the United States may be obligated by treaty to 
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comply with the judgment of an international tribunal inter­
preting that treaty, despite the absence of any congressional 
enactment specifically requiring such compliance. See Com­
egys v. Vasse, 1 Pet. 193, 211–212 (1828) (holding that decision 
of tribunal rendered pursuant to a United States-Spain 
treaty, which obliged the parties to “undertake to make sat­
isfaction” of treaty-based rights, was “conclusive and final” 
and “not re-examinable” in American courts); see also Meade 
v. United States, 9 Wall. 691, 725 (1870) (holding that decision 
of tribunal adjudicating claims arising under United States-
Spain treaty “was final and conclusive, and bar[red] a recov­
ery upon the merits” in American court). 

All of these cases make clear that self-executing treaty 
provisions are not uncommon or peculiar creatures of our 
domestic law; that they cover a wide range of subjects; that 
the Supremacy Clause itself answers the self-execution ques­
tion by applying many, but not all, treaty provisions directly 
to the States; and that the Clause answers the self-execution 
question differently than does the law in many other nations. 
See supra, at 541–545 and this page. The cases also provide 
criteria that help determine which provisions automatically 
so apply—a matter to which I now turn. 

B 
1 

The case law provides no simple magic answer to the ques­
tion whether a particular treaty provision is self-executing. 
But the case law does make clear that, insofar as today’s 
majority looks for language about “self-execution” in the 
treaty itself and insofar as it erects “clear statement” 
presumptions designed to help find an answer, it is mis­
guided. See, e. g., ante, at 517 (expecting “clea[r] state­
[ment]” of parties’ intent where treaty obligation “may inter­
fere with state procedural rules”); ante, at 526 (for treaty 
to be self-executing, Executive should at drafting “ensur[e] 
that it contains language plainly providing for domestic 
enforceability”). 
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The many treaty provisions that this Court has found self­
executing contain no textual language on the point (see Ap­
pendix A, infra). Few, if any, of these provisions are clear. 
See, e. g., Ware, 3 Dall., at 273 (opinion of Iredell, J.). Those 
that displace state law in respect to such quintessential state 
matters as, say, property, inheritance, or debt repayment, 
lack the “clea[r] state[ment]” that the Court today apparently 
requires. Compare ante, at 517 (majority expects “clea[r] 
state[ment]” of parties’ intent where treaty obligation “may 
interfere with state procedural rules”). This is also true of 
those cases that deal with state rules roughly comparable to 
the sort that the majority suggests require special accommo­
dation. See, e. g., Hopkirk v. Bell, 3 Cranch 454, 457–458 
(1806) (treaty pre-empts Virginia state statute of limita­
tions). Cf. ante, at 517 (setting forth majority’s reliance on 
case law that is apparently inapposite). These many Su­
preme Court cases finding treaty provisions to be self­
executing cannot be reconciled with the majority’s demand 
for textual clarity. 

Indeed, the majority does not point to a single ratified 
United States treaty that contains the kind of “clea[r]” or 
“plai[n]” textual indication for which the majority searches. 
Ante, at 517, 526. Justice Stevens’ reliance upon one rati­
fied and one un-ratified treaty to make the point that a 
treaty could speak clearly on the matter of self-execution, 
see ante, at 533–534, and n. 1 (opinion concurring in judg­
ment), does suggest that there are a few such treaties. But 
that simply highlights how few of them actually do speak 
clearly on the matter. And that is not because the United 
States never, or hardly ever, has entered into a treaty with 
self-executing provisions. The case law belies any such con­
clusion. Rather, it is because the issue whether further leg­
islative action is required before a treaty provision takes 
domestic effect in a signatory nation is often a matter of 
how that nation’s domestic law regards the provision’s legal 
status. And that domestic status-determining law differs 
markedly from one nation to another. See generally Hollis, 
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Comparative Approach to Treaty Law and Practice, in 
National Treaty Law and Practice 1, 9–50 (D. Hollis, 
M. Blakeslee, & L. Ederington eds. 2005) (hereinafter Hollis). 
As Justice Iredell pointed out 200 years ago, Britain, for ex­
ample, taking the view that the British Crown makes trea­
ties but Parliament makes domestic law, virtually always 
requires parliamentary legislation. See Ware, supra, at 
274–277; Sinclair, Dickson, & Maciver, United Kingdom, in 
National Treaty Law and Practice, supra, at 727, 733, and 
n. 9 (in Britain, “ ‘treaties are not self-executing’ ” (citing 
Queen v. Secretary of State for Foreign and Commonwealth 
Affairs, ex parte Lord Rees-Mogg, [1994] Q. B. 552 (1993))). 
See also Torruella, The Insular Cases: The Establishment of 
a Regime of Political Apartheid, 29 U. Pa. J. Int’l L. 283, 
337 (2007). On the other hand, the United States, with its 
Supremacy Clause, does not take Britain’s view. See, e. g., 
Ware, supra, at 277 (opinion of Iredell, J.). And the law of 
other nations, the Netherlands for example, directly incor­
porates many treaties concluded by the executive into its 
domestic law even without explicit parliamentary approval 
of the treaty. See Brouwer, The Netherlands, in National 
Treaty Law and Practice, supra, at 483, 483–502. 

The majority correctly notes that the treaties do not ex­
plicitly state that the relevant obligations are self-executing. 
But given the differences among nations, why would drafters 
write treaty language stating that a provision about, say, 
alien property inheritance, is self-executing? How could 
those drafters achieve agreement when one signatory nation 
follows one tradition and a second follows another? Why 
would such a difference matter sufficiently for drafters to try 
to secure language that would prevent, for example, Britain’s 
following treaty ratification with a further law while (per­
haps unnecessarily) insisting that the United States apply 
a treaty provision without further domestic legislation? 
Above all, what does the absence of specific language about 
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“self-execution” prove? It may reflect the drafters’ aware­
ness of national differences. It may reflect the practical fact 
that drafters, favoring speedy, effective implementation, con­
clude they should best leave national legal practices alone. 
It may reflect the fact that achieving international agree­
ment on this point is simply a game not worth the candle. 

In a word, for present purposes, the absence or presence of 
language in a treaty about a provision’s self-execution proves 
nothing at all. At best the Court is hunting the snark. At 
worst it erects legalistic hurdles that can threaten the appli­
cation of provisions in many existing commercial and other 
treaties and make it more difficult to negotiate new ones. 
(For examples, see Appendix B, infra.) 

2 

The case law also suggests practical, context-specific crite­
ria that this Court has previously used to help determine 
whether, for Supremacy Clause purposes, a treaty provision 
is self-executing. The provision’s text matters very much. 
Cf. ante, at 514–516. But that is not because it contains lan­
guage that explicitly refers to self-execution. For reasons I 
have already explained, Part I–B–1, supra, one should not 
expect that kind of textual statement. Drafting history is 
also relevant. But, again, that is not because it will explic­
itly address the relevant question. Instead text and history, 
along with subject matter and related characteristics, will 
help our courts determine whether, as Chief Justice Mar­
shall put it, the treaty provision “addresses itself to the 
political . . . department[s]” for further action or to “the judi­
cial department” for direct enforcement. Foster, 2 Pet., at 
314; see also Ware, 3 Dall., at 244 (opinion of Chase, J.) (“No 
one can doubt that a treaty may stipulate, that certain acts 
shall be done by the Legislature; that other acts shall be 
done by the Executive; and others by the Judiciary”). 

In making this determination, this Court has found the 
provision’s subject matter of particular importance. Does 
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the treaty provision declare peace? Does it promise not to 
engage in hostilities? If so, it addresses itself to the political 
branches. See id., at 259–262 (opinion of Iredell, J.). Al­
ternatively, does it concern the adjudication of traditional 
private legal rights such as rights to own property, to con­
duct a business, or to obtain civil tort recovery? If so, it 
may well address itself to the judiciary. Enforcing such 
rights and setting their boundaries is the bread-and-butter 
work of the courts. See, e. g., Clark v. Allen, 331 U. S. 503 
(1947) (treating provision with such subject matter as self­
executing); Asakura v. Seattle, 265 U. S. 332 (1924) (same). 

One might also ask whether the treaty provision confers 
specific, detailed individual legal rights. Does it set forth 
definite standards that judges can readily enforce? Other 
things being equal, where rights are specific and readily en­
forceable, the treaty provision more likely “addresses” the 
judiciary. See, e. g., Olympic Airways v. Husain, 540 U. S. 
644 (2004) (specific conditions for air-carrier civil liability); 
Geofroy v. Riggs, 133 U. S. 258 (1890) (French citizens’ inher­
itance rights). Cf. Foster, supra, at 314–315 (treaty provi­
sion stating that landholders’ titles “shall be ratified and con­
firmed” foresees legislative action). 

Alternatively, would direct enforcement require the courts 
to create a new cause of action? Would such enforcement 
engender constitutional controversy? Would it create con­
stitutionally undesirable conflict with the other branches? 
In such circumstances, it is not likely that the provision con­
templates direct judicial enforcement. See, e. g., Asakura, 
supra, at 341 (although “not limited by any express provision 
of the Constitution,” the treaty-making power of the United 
States “does not extend ‘so far as to authorize what the Con­
stitution forbids’ ”). 

Such questions, drawn from case law stretching back 200 
years, do not create a simple test, let alone a magic formula. 
But they do help to constitute a practical, context-specific 
judicial approach, seeking to separate run-of-the-mill judicial 
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matters from other matters, sometimes more politically 
charged, sometimes more clearly the responsibility of other 
branches, sometimes lacking those attributes that would per­
mit courts to act on their own without more ado. And such 
an approach is all that we need to find an answer to the legal 
question now before us. 

C 

Applying the approach just described, I would find the rel­
evant treaty provisions self-executing as applied to the ICJ 
judgment before us (giving that judgment domestic legal ef­
fect) for the following reasons, taken together. 

First, the language of the relevant treaties strongly sup­
ports direct judicial enforceability, at least of judgments of 
the kind at issue here. The Optional Protocol bears the title 
“Compulsory Settlement of Disputes,” thereby emphasizing 
the mandatory and binding nature of the procedures it sets 
forth. 21 U. S. T., at 326. The body of the Protocol says 
specifically that “any party” that has consented to the ICJ’s 
“compulsory jurisdiction” may bring a “dispute” before the 
court against any other such party. Art. I, ibid. And the 
Protocol contrasts proceedings of the compulsory kind with 
an alternative “conciliation procedure,” the recommenda­
tions of which a party may decide “not” to “accep[t].” 
Art. III, id., at 327. Thus, the Optional Protocol’s basic ob­
jective is not just to provide a forum for settlement but to 
provide a forum for compulsory settlement. 

Moreover, in accepting Article 94(1) of the Charter, “[e]ach 
Member . . . undertakes to comply with the decision” of the 
ICJ “in any case to which it is a party.” 59 Stat. 1051. And 
the ICJ Statute (part of the U. N. Charter) makes clear that 
a decision of the ICJ between parties that have consented to 
the ICJ’s compulsory jurisdiction has “binding force . . . be­
tween the parties and in respect of that particular case.” 
Art. 59, id., at 1062 (emphasis added). Enforcement of a 
court’s judgment that has “binding force” involves quintes­
sential judicial activity. 
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True, neither the Protocol nor the Charter explicitly states 
that the obligation to comply with an ICJ judgment automat­
ically binds a party as a matter of domestic law without 
further domestic legislation. But how could the language 
of those documents do otherwise? The treaties are multilat­
eral. And, as I have explained, some signatories follow 
British further-legislation-always-needed principles, others 
follow United States Supremacy Clause principles, and still 
others, e. g., the Netherlands, can directly incorporate treaty 
provisions into their domestic law in particular circum­
stances. See Hollis 9–50. Why, given national differences, 
would drafters, seeking as strong a legal obligation as is 
practically attainable, use treaty language that requires all 
signatories to adopt uniform domestic-law treatment in this 
respect? 

The absence of that likely unobtainable language can make 
no difference. We are considering the language for pur­
poses of applying the Supremacy Clause. And for that pur­
pose, this Court has found to be self-executing multilateral 
treaty language that is far less direct or forceful (on the rele­
vant point) than the language set forth in the present trea­
ties. See, e. g., Trans World Airlines, 466 U. S., at 247, 252; 
Bacardi, 311 U. S., at 160, and n. 9, 161. The language here 
in effect tells signatory nations to make an ICJ compulsory 
jurisdiction judgment “as binding as you can.” Thus, as­
suming other factors favor self-execution, the language adds, 
rather than subtracts, support. 

Indeed, as I have said, supra, at 540–541, the United 
States has ratified approximately 70 treaties with ICJ dis­
pute resolution provisions roughly similar to those contained 
in the Optional Protocol; many of those treaties contemplate 
ICJ adjudication of the sort of substantive matters (prop­
erty, commercial dealings, and the like) that the Court has 
found self-executing, or otherwise appear addressed to the 
judicial branch. See Appendix B, infra. None of the ICJ 
provisions in these treaties contains stronger language about 



552US2 Unit: $U26 [01-27-12 13:51:36] PAGES PGT: OPIN

553 Cite as: 552 U. S. 491 (2008) 

Breyer, J., dissenting 

self-execution than the language at issue here. See, e. g., 
Treaty of Friendship, Commerce and Navigation between 
the United States of America and the Kingdom of Denmark, 
Art. XXIV(2), Oct. 1, 1951, [1961] 12 U. S. T. 935, T. I. A. S. 
No. 4797 (“Any dispute between the Parties as to the in­
terpretation or application of the present Treaty, not satis­
factorily adjusted by diplomacy, shall be submitted to the 
International Court of Justice, unless the Parties agree to 
settlement by some other pacific means”). In signing these 
treaties (in respect to, say, alien land ownership provisions) 
was the United States engaging in a near useless act? Does 
the majority believe the drafters expected Congress to enact 
further legislation about, say, an alien’s inheritance rights, 
decision by decision? 

I recognize, as the majority emphasizes, that the U. N. 
Charter uses the words “undertakes to comply,” rather than, 
say, “shall comply” or “must comply.” But what is inade­
quate about the word “undertak[e]”? A leading contempo­
rary dictionary defined it in terms of “lay[ing] oneself under 
obligation . . . to  perform or to  execute.” Webster’s New 
International Dictionary 2770 (2d ed. 1939). And that defi­
nition is just what the equally authoritative Spanish version 
of the provision (familiar to Mexico) says directly: The words 
“compromete a cumplir” indicate a present obligation to exe­
cute, without any tentativeness of the sort the majority finds 
in the English word “undertakes.” See Carta de las Naci­
ones Unidas, Art. 94(1), 59 Stat. 1175 (1945); Spanish and 
English Legal and Commercial Dictionary 44 (1945) (defining 
“comprometer” as “become liable”); id., at 59 (defining “cum­
plir” as “to perform, discharge, carry out, execute”); see also 
Art. 111, 59 Stat. 1054 (Spanish-language version equally 
valid); Percheman, 7 Pet., at 88–89 (looking to Spanish ver­
sion of a treaty to clear up ambiguity in English version). 
Cf. Todok v. Union State Bank of Harvard, 281 U. S. 
449, 453 (1930) (treating a treaty provision as self-executing 
even though it expressly stated what the majority says the 
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word “undertakes” implicitly provides: that “ ‘[t]he United 
States . . . shall be at liberty to make respecting this matter, 
such laws as they think proper’ ”). 

And even if I agreed with Justice Stevens that the lan­
guage is perfectly ambiguous (which I do not), I could not 
agree that “the best reading . . . is .  . . one  that contemplates 
future action by the political branches.” Ante, at 534. The 
consequence of such a reading is to place the fate of an inter­
national promise made by the United States in the hands of 
a single State. See ante, at 536–537. And that is precisely 
the situation that the Framers sought to prevent by enacting 
the Supremacy Clause. See 3 Story 696 (purpose of Su­
premacy Clause “was probably to obviate” the “difficulty” of 
a system where treaties were “dependent upon the good will 
of the states for their execution”); see also Ware, 3 Dall., at 
277–278 (opinion of Iredell, J.). 

I also recognize, as the majority emphasizes, ante, at 509– 
511, that the U. N. Charter says that “[i]f any party to a case 
fails to perform the obligations incumbent upon it under a 
judgment rendered by the International Court of Justice, the 
other party may have recourse to the Security Council.” 
Art. 94(2), 59 Stat. 1051. And when the Senate ratified the 
charter, it took comfort in the fact that the United States 
has a veto in the Security Council. See 92 Cong. Rec. 
10694–10695 (1946) (statements of Sens. Pepper and Connally). 

But what has that to do with the matter? To begin with, 
the Senate would have been contemplating politically sig­
nificant ICJ decisions, not, e. g., the bread-and-butter com­
mercial and other matters that are the typical subjects of 
self-executing treaty provisions. And in any event, both the 
Senate debate and U. N. Charter provision discuss and de­
scribe what happens (or does not happen) when a nation de­
cides not to carry out an ICJ decision. See Charter of the 
United Nations for the Maintenance of International Peace 
and Security: Hearings before the Senate Committee on For­
eign Relations, 79th Cong., 1st Sess., 286 (1945) (statement 
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of Leo Pasvolsky, Special Assistant to the Secretary of 
State for International Organization and Security Affairs) 
(“[W]hen the Court has rendered a judgment and one of the 
parties refuses to accept it, then the dispute becomes politi­
cal rather than legal”). The debates refer to remedies for a 
breach of our promise to carry out an ICJ decision. The 
Senate understood, for example, that Congress (unlike leg­
islatures in other nations that do not permit domestic 
legislation to trump treaty obligations, Hollis 47–49) can 
block through legislation self-executing, as well as non-self­
executing determinations. The debates nowhere refer to 
the method we use for affirmatively carrying out an ICJ obli­
gation that no political branch has decided to dishonor, still 
less to a decision that the President (without congressional 
dissent) seeks to enforce. For that reason, these aspects 
of the ratification debates are here beside the point. See 
infra, at 560. 

The upshot is that treaty language says that an ICJ deci­
sion is legally binding, but it leaves the implementation of 
that binding legal obligation to the domestic law of each sig­
natory nation. In this Nation, the Supremacy Clause, as 
long and consistently interpreted, indicates that ICJ deci­
sions rendered pursuant to provisions for binding adjudica­
tion must be domestically legally binding and enforceable in 
domestic courts at least sometimes. And for purposes of 
this argument, that conclusion is all that I need. The re­
mainder of the discussion will explain why, if ICJ judgments 
sometimes bind domestic courts, then they have that effect 
here. 

Second, the Optional Protocol here applies to a dispute 
about the meaning of a Vienna Convention provision that is 
itself self-executing and judicially enforceable. The Conven­
tion provision is about an individual’s “rights,” namely, his 
right upon being arrested to be informed of his separate 
right to contact his nation’s consul. See Art. 36(1)(b), 21 
U. S. T., at 101. The provision language is precise. The dis­
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pute arises at the intersection of an individual right with 
ordinary rules of criminal procedure; it consequently con­
cerns the kind of matter with which judges are familiar. 
The provisions contain judicially enforceable standards. 
See Art. 36(2), ibid. (providing for exercise of rights “in con­
formity with the laws and regulations” of the arresting na­
tion provided that the “laws and regulations . . . enable full 
effect to be given to the purposes for which the rights ac­
corded under this Article are intended”). And the judgment 
itself requires a further hearing of a sort that is typically 
judicial. See infra, at 562–564. 

This Court has found similar treaty provisions self­
executing. See, e. g., Rauscher, 119 U. S., at 410–411, 429– 
430 (violation of extradition treaty could be raised as defense 
in criminal trial); Johnson v. Browne, 205 U. S. 309, 317–322 
(1907) (extradition treaty required grant of writ of habeas 
corpus); Wildenhus’s Case, 120 U. S., at 11, 17–18 (treaty de­
fined scope of state jurisdiction in a criminal case). It is 
consequently not surprising that, when Congress ratified the 
Convention, the State Department reported that the “Con­
vention is considered entirely self-executive and does not 
require any implementing or complementing legislation.” 
S. Exec. Rep. No. 91–9, p. 5 (1969); see also id., at 18 (“To 
the extent that there are conflicts with Federal legislation or 
State laws the Vienna Convention, after ratification, would 
govern”). And the Executive Branch has said in this Court 
that other, indistinguishable Vienna Convention provisions 
are self-executing. See Brief for United States as Amicus 
Curiae in Sanchez-Llamas v. Oregon, O. T. 2005, Nos. 05–51 
and 04–10566, p. 14, n. 2; cf. ante, at 506, n. 4 (majority leaves 
question open). 

Third, logic suggests that a treaty provision providing for 
“final” and “binding” judgments that “settl[e]” treaty-based 
disputes is self-executing insofar as the judgment in question 
concerns the meaning of an underlying treaty provision that 
is itself self-executing. Imagine that two parties to a con­
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tract agree to binding arbitration about whether a contract 
provision’s word “grain” includes rye. They would expect 
that, if the arbitrator decides that the word “grain” does in­
clude rye, the arbitrator will then simply read the relevant 
provision as if it said “grain including rye.” They would 
also expect the arbitrator to issue a binding award that em­
bodies whatever relief would be appropriate under that 
circumstance. 

Why treat differently the parties’ agreement to binding 
ICJ determination about, e. g., the proper interpretation of 
the Vienna Convention clauses containing the rights here at 
issue? Why not simply read the relevant Vienna Conven­
tion provisions as if (between the parties and in respect to 
the 51 individuals at issue) they contain words that encap­
sulate the ICJ’s decision? See Art. 59, 59 Stat. 1062 (ICJ 
decision has “binding force . . . between the parties and in 
respect of [the] particular case”). Why would the ICJ 
judgment not bind in precisely the same way those words 
would bind if they appeared in the relevant Vienna Conven­
tion provisions—just as the ICJ says, for purposes of this 
case, that they do? 

To put the same point differently: What sense would it 
make (1) to make a self-executing promise and (2) to promise 
to accept as final an ICJ judgment interpreting that self­
executing promise, yet (3) to insist that the judgment itself 
is not self-executing (i. e., that Congress must enact specific 
legislation to enforce it)? 

I am not aware of any satisfactory answer to these ques­
tions. It is no answer to point to the fact that in Sanchez-
Llamas v. Oregon, 548 U. S. 331 (2006), this Court inter­
preted the relevant Convention provisions differently from 
the ICJ in Avena. This Court’s Sanchez-Llamas interpre­
tation binds our courts with respect to individuals whose 
rights were not espoused by a state party in Avena. More­
over, as the Court itself recognizes, see ante, at 497–499, and 
as the President recognizes, see President’s Memorandum, 
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the question here is the very different question of applying 
the ICJ’s Avena judgment to the very parties whose inter­
ests Mexico and the United States espoused in the ICJ 
Avena proceeding. It is in respect to these individuals that 
the United States has promised the ICJ decision will have 
binding force. Art. 59, 59 Stat. 1062. See 1 Restatement 
(Second) of Conflict of Laws § 98 (1969); 1 Restatement 
(Third) of Foreign Relations § 481 (1986); 1 Restatement 
(Second) of Judgments § 17 (1980) (all calling for recognition 
of judgment rendered after fair hearing in a contested pro­
ceeding before a court with adjudicatory authority over the 
case). See also 1 Restatement (Second) of Conflict of Laws 
§ 106 (“A judgment will be recognized and enforced in other 
states even though an error of fact or of law was made in 
the proceedings before judgment . . . ”); id., § 106, Comment 
a (“Th[is] rule is . . . applicable to judgments rendered in 
foreign nations . . . ”); Reese, The Status in This Country of 
Judgments Rendered Abroad, 50 Colum. L. Rev. 783, 789 
(1950) (“[Foreign] judgments will not be denied effect merely 
because the original court made an error either of fact or 
of law”). 

Contrary to the majority’s suggestion, see ante, at 511– 
512, that binding force does not disappear by virtue of the 
fact that Mexico, rather than Medellı́n himself, presented his 
claims to the ICJ. Mexico brought the Avena case in part 
in “the exercise of its right of diplomatic protection of its 
nationals,” e. g., 2004 I. C. J., at 20–21, ¶¶ 13(1), (3), including 
Medellı́n, see id., at 25, ¶ 16. Such derivative claims are a 
well-established feature of international law, and the United 
States has several times asserted them on behalf of its own 
citizens. See 2 Restatement (Third) of Foreign Relations, 
supra, § 713, Comments a, b, at 217–218; Case Concerning 
Elettronic Sicula S. p. A. (U. S. v. Italy), 1989 I. C. J. 15, 
20 (Judgment of July 20); Case Concerning United States 
Diplomatic and Consular Staff in Tehran (U. S. v. Iran), 
1979 I. C. J. 7, 8 (Judgment of Dec. 15); Case Concerning 
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Rights of Nationals of the United States of America in Mo­
rocco (Fr. v. U. S.), 1952 I. C. J. 176, 180–181 (Judgment of 
Aug. 27). They are treated in relevant respects as the 
claims of the represented individuals themselves. See 2 Re­
statement (Third) of Foreign Relations, § 713, Com­
ments a, b. In particular, they can give rise to remedies, 
tailored to the individual, that bind the nation against whom 
the claims are brought (here, the United States). See ibid.; 
see also, e. g., Frelinghuysen v. Key, 110 U. S. 63, 71–72 
(1884). 

Nor does recognition of the ICJ judgment as binding with 
respect to the individuals whose claims were espoused by 
Mexico in any way derogate from the Court’s holding in 
Sanchez-Llamas, supra. See ante, at 512–513, n. 8. This 
case does not implicate the general interpretive question an­
swered in Sanchez-Llamas: whether the Vienna Convention 
displaces state procedural rules. We are instead confronted 
with the discrete question of Texas’ obligation to comply 
with a binding judgment issued by a tribunal with undis­
puted jurisdiction to adjudicate the rights of the individuals 
named therein. “It is inherent in international adjudication 
that an international tribunal may reject one country’s legal 
position in favor of another’s—and the United States explic­
itly accepted this possibility when it ratified the Optional 
Protocol.” Brief for United States as Amicus Curiae 22. 

Fourth, the majority’s very different approach has seri­
ously negative practical implications. The United States 
has entered into at least 70 treaties that contain provisions 
for ICJ dispute settlement similar to the Protocol before us. 
Many of these treaties contain provisions similar to those 
this Court has previously found self-executing—provisions 
that involve, for example, property rights, contract and com­
mercial rights, trademarks, civil liability for personal injury, 
rights of foreign diplomats, taxation, domestic-court jurisdic­
tion, and so forth. Compare Appendix A, infra, with Ap­
pendix B, infra. If the Optional Protocol here, taken to­
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gether with the U. N. Charter and its annexed ICJ Statute, 
is insufficient to warrant enforcement of the ICJ judgment 
before us, it is difficult to see how one could reach a different 
conclusion in any of these other instances. And the conse­
quence is to undermine longstanding efforts in those treaties 
to create an effective international system for interpreting 
and applying many, often commercial, self-executing treaty 
provisions. I thus doubt that the majority is right when it 
says, “We do not suggest that treaties can never afford bind­
ing domestic effect to international tribunal judgments.” 
Ante, at 519. In respect to the 70 treaties that currently 
refer disputes to the ICJ’s binding adjudicatory authority, 
some multilateral, some bilateral, that is just what the ma­
jority has done. 

Nor can the majority look to congressional legislation for 
a quick fix. Congress is unlikely to authorize automatic ju­
dicial enforceability of all ICJ judgments, for that could in­
clude some politically sensitive judgments and others better 
suited for enforcement by other branches: for example, those 
touching upon military hostilities, naval activity, handling of 
nuclear material, and so forth. Nor is Congress likely to 
have the time available, let alone the will, to legislate 
judgment-by-judgment enforcement of, say, the ICJ’s (or 
other international tribunals’) resolution of non-politically­
sensitive commercial disputes. And as this Court’s prior 
case law has avoided laying down bright-line rules but in­
stead has adopted a more complex approach, it seems un­
likely that Congress will find it easy to develop legislative 
bright lines that pick out those provisions (addressed to the 
Judicial Branch) where self-execution seems warranted. 
But, of course, it is not necessary for Congress to do so—at 
least not if one believes that this Court’s Supremacy Clause 
cases already embody criteria likely to work reasonably well. 
It is those criteria that I would apply here. 

Fifth, other factors, related to the particular judgment 
here at issue, make that judgment well suited to direct judi­
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cial enforcement. The specific issue before the ICJ con­
cerned “ ‘review and reconsideration’ ” of the “possible preju­
dice” caused in each of the 51 affected cases by an arresting 
State’s failure to provide the defendant with rights guaran­
teed by the Vienna Convention. Avena, 2004 I. C. J., at 65, 
¶ 138. This review will call for an understanding of how 
criminal procedure works, including whether, and how, a no­
tification failure may work prejudice. Id., at 56–57. As the 
ICJ itself recognized, “it is the judicial process that is suited 
to this task.” Id., at 66, ¶ 140. Courts frequently work 
with criminal procedure and related prejudice. Legisla­
tures do not. Judicial standards are readily available for 
working in this technical area. Legislative standards are 
not readily available. Judges typically determine such mat­
ters, deciding, for example, whether further hearings are 
necessary, after reviewing a record in an individual case. 
Congress does not normally legislate in respect to individual 
cases. Indeed, to repeat what I said above, what kind of 
special legislation does the majority believe Congress ought 
to consider? 

Sixth, to find the United States’ treaty obligations self­
executing as applied to the ICJ judgment (and consequently 
to find that judgment enforceable) does not threaten consti­
tutional conflict with other branches; it does not require us 
to engage in nonjudicial activity; and it does not require us 
to create a new cause of action. The only question before 
us concerns the application of the ICJ judgment as binding 
law applicable to the parties in a particular criminal proceed­
ing that Texas law creates independently of the treaty. 
I repeat that the question before us does not involve the 
creation of a private right of action (and the majority’s reli­
ance on authority regarding such a circumstance is mis­
placed, see ante, at 506, n. 3). 

Seventh, neither the President nor Congress has expressed 
concern about direct judicial enforcement of the ICJ decision. 
To the contrary, the President favors enforcement of this 
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judgment. Thus, insofar as foreign policy impact, the inter­
relation of treaty provisions, or any other matter within the 
President’s special treaty, military, and foreign affairs re­
sponsibilities might prove relevant, such factors favor, rather 
than militate against, enforcement of the judgment before 
us. See, e. g., Jama v. Immigration and Customs Enforce­
ment, 543 U. S. 335, 348 (2005) (noting Court’s “customary 
policy of deference to the President in matters of foreign 
affairs”). 

For these seven reasons, I would find that the United 
States’ treaty obligation to comply with the ICJ judgment 
in Avena is enforceable in court in this case without further 
congressional action beyond Senate ratification of the rele­
vant treaties. The majority reaches a different conclusion 
because it looks for the wrong thing (explicit textual expres­
sion about self-execution) using the wrong standard (clarity) 
in the wrong place (the treaty language). Hunting for what 
the text cannot contain, it takes a wrong turn. It threatens 
to deprive individuals, including businesses, property own­
ers, testamentary beneficiaries, consular officials, and others, 
of the workable dispute resolution procedures that many 
treaties, including commercially oriented treaties, provide. 
In a world where commerce, trade, and travel have become 
ever more international, that is a step in the wrong direction. 

Were the Court for a moment to shift the direction of its 
legal gaze, looking instead to the Supremacy Clause and to 
the extensive case law interpreting that Clause as applied to 
treaties, I believe it would reach a better supported, more 
felicitous conclusion. That approach, well embedded in 
Court case law, leads to the conclusion that the ICJ judg­
ment before us is judicially enforceable without further legis­
lative action. 

II 

A determination that the ICJ judgment is enforceable 
does not quite end the matter, for the judgment itself re­
quires us to make one further decision. It directs the 
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United States to provide further judicial review of the 51 
cases of Mexican nationals “by means of its own choosing.” 
Avena, 2004 I. C. J., at 72, ¶ 153(9). As I have explained, 
I believe the judgment addresses itself to the Judicial 
Branch. This Court consequently must “choose” the means. 
And rather than, say, conducting the further review in this 
Court, or requiring Medellı́n to seek the review in another 
federal court, I believe that the proper forum for review 
would be the Texas-court proceedings that would follow a 
remand of this case. 

Beyond the fact that a remand would be the normal course 
upon reversing a lower court judgment, there are additional 
reasons why further state-court review would be particu­
larly appropriate here. The crime took place in Texas, and 
the prosecution at issue is a Texas prosecution. The Presi­
dent has specifically endorsed further Texas-court review. 
See President’s Memorandum. The ICJ judgment requires 
further hearings as to whether the police failure to in­
form Medellı́n of his Vienna Convention rights prejudiced 
Medellı́n, even if such hearings would not otherwise be avail­
able under Texas’ procedural default rules. While Texas 
has already considered that matter, it did not consider fully, 
for example, whether appointed counsel’s coterminous 6­
month suspension from the practice of the law “caused actual 
prejudice to the defendant”—prejudice that would not have 
existed had Medellı́n known he could contact his consul and 
thereby find a different lawyer. Id., at 60, ¶ 121. 

Finally, Texas law authorizes a criminal defendant to seek 
postjudgment review. See Tex. Code Crim. Proc. Ann., Art. 
11.071, § 5(a)(1) (Vernon Supp. 2006). And Texas law pro­
vides for further review where American law provides a 
“ ‘legal basis’ ” that was previously “ ‘unavailable.’ ” See 
Ex parte Medellı́n, 223 S. W. 3d 315, 352 (Tex. Crim. App. 
2006). Thus, I would send this case back to the Texas 
courts, which must then apply the Avena judgment as bind­
ing law. See U. S. Const., Art. VI, cl. 2; see also, e. g., 
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Dominguez v. State, 90 Tex. Crim. 92, 99, 234 S. W. 79, 83 
(1921) (recognizing that treaties are “part of the supreme 
law of the land” and that “it is the duty of the courts of the 
state to take cognizance of, construe and give effect” to them 
(internal quotation marks omitted)). 

III 

Because the majority concludes that the Nation’s interna­
tional legal obligation to enforce the ICJ’s decision is not 
automatically a domestic legal obligation, it must then deter­
mine whether the President has the constitutional authority 
to enforce it. And the majority finds that he does not. See 
Part III, ante. 

In my view, that second conclusion has broader implica­
tions than the majority suggests. The President here seeks 
to implement treaty provisions in which the United States 
agrees that the ICJ judgment is binding with respect to the 
Avena parties. Consequently, his actions draw upon his 
constitutional authority in the area of foreign affairs. In 
this case, his exercise of that power falls within that middle 
range of Presidential authority where Congress has neither 
specifically authorized nor specifically forbidden the Presi­
dential action in question. See Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U. S. 579, 637 (1952) (Jackson, J., concur­
ring). At the same time, if the President were to have the 
authority he asserts here, it would require setting aside a 
state procedural law. 

It is difficult to believe that in the exercise of his Article 
II powers pursuant to a ratified treaty, the President can 
never take action that would result in setting aside state law. 
Cf. United States v. Pink, 315 U. S. 203, 233 (1942) (“No State 
can rewrite our foreign policy to conform to its own domestic 
policies”). Suppose that the President believes it necessary 
that he implement a treaty provision requiring a prisoner 
exchange involving someone in state custody in order to 
avoid a proven military threat. Cf. Ware, 3 Dall., at 205. 
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Or suppose he believes it necessary to secure a foreign con­
sul’s treaty-based rights to move freely or to contact an ar­
rested foreign national. Cf. Vienna Convention, Art. 34, 21 
U. S. T., at 98. Does the Constitution require the President 
in each and every such instance to obtain a special statute 
authorizing his action? On the other hand, the Constitution 
must impose significant restrictions upon the President’s 
ability, by invoking Article II treaty-implementation author­
ity, to circumvent ordinary legislative processes and to pre­
empt state law as he does so. 

Previously this Court has said little about this question. 
It has held that the President has a fair amount of authority 
to make and to implement executive agreements, at least in 
respect to international claims settlement, and that this au­
thority can require contrary state law to be set aside. See, 
e. g., Pink, supra, at 223, 230–231, 233–234; United States v. 
Belmont, 301 U. S. 324, 326–327 (1937). It has made clear 
that principles of foreign sovereign immunity trump state 
law and that the Executive, operating without explicit legis­
lative authority, can assert those principles in state court. 
See Ex parte Peru, 318 U. S. 578, 588 (1943). It has also 
made clear that the Executive has inherent power to bring 
a lawsuit “to carry out treaty obligations.” Sanitary Dist. 
of Chicago v. United States, 266 U. S. 405, 425, 426 (1925). 
But it has reserved judgment as to “the scope of the Presi­
dent’s power to preempt state law pursuant to authority del­
egated by . . . a ratified treaty”—a fact that helps to explain 
the majority’s inability to find support in precedent for its 
own conclusions. Barclays Bank PLC v. Franchise Tax Bd. 
of Cal., 512 U. S. 298, 329 (1994). 

Given the Court’s comparative lack of expertise in foreign 
affairs; given the importance of the Nation’s foreign rela­
tions; given the difficulty of finding the proper constitutional 
balance among state and federal, executive and legislative, 
powers in such matters; and given the likely future impor­
tance of this Court’s efforts to do so, I would very much 
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hesitate before concluding that the Constitution implicitly 
sets forth broad prohibitions (or permissions) in this area. 
Cf. ante, at 523, n. 13 (stating that the Court’s holding is 
“limited” by the facts that (1) this treaty is non-self­
executing and (2) the judgment of an international tribunal 
is involved). 

I would thus be content to leave the matter in the constitu­
tional shade from which it has emerged. Given my view of 
this case, I need not answer the question. And I shall not 
try to do so. That silence, however, cannot be taken as 
agreement with the majority’s Part III conclusion. 

IV 

The majority’s two holdings taken together produce practi­
cal anomalies. They unnecessarily complicate the Presi­
dent’s foreign affairs task insofar as, for example, they in­
crease the likelihood of Security Council Avena enforcement 
proceedings, of worsening relations with our neighbor Mex­
ico, of precipitating actions by other nations putting at risk 
American citizens who have the misfortune to be arrested 
while traveling abroad, or of diminishing our Nation’s repu­
tation abroad as a result of our failure to follow the “rule of 
law” principles that we preach. The holdings also encumber 
Congress with a task (postratification legislation) that, in re­
spect to many decisions of international tribunals, it may not 
want and which it may find difficult to execute. See supra, 
at 560 (discussing the problems with case-by-case legisla­
tion). At the same time, insofar as today’s holdings make 
it more difficult to enforce the judgments of international 
tribunals, including technical non-politically-controversial 
judgments, those holdings weaken that rule of law for which 
our Constitution stands. Cf. Hughes Defends Foreign Poli­
cies in Plea for Lodge, N. Y. Times, Oct. 31, 1922, p. 1, col. 1, 
p. 4, col. 1 (then-Secretary of State Charles Evans Hughes 
stating that “we favor, and always have favored, an inter­
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national court of justice for the determination according to 
judicial standards of justiciable international disputes”); 
Mr. Root Discusses International Problems, N. Y. Times, 
July 9, 1916, section 6, book review p. 276 (former Secretary 
of State and U. S. Senator Elihu Root stating that “ ‘a court 
of international justice with a general obligation to submit 
all justiciable questions to its jurisdiction and to abide by its 
judgment is a primary requisite to any real restraint of 
law’ ”); Mills, The Obligation of the United States Toward 
the World Court, 114 Annals of the American Academy of 
Political and Social Science 128 (1924) (Congressman Ogden 
Mills describing the efforts of then-Secretary of State John 
Hay, and others, to establish a world court, and the support 
therefor). 

These institutional considerations make it difficult to rec­
oncile the majority’s holdings with the workable Constitution 
that the Founders envisaged. They reinforce the impor­
tance, in practice and in principle, of asking Chief Justice 
Marshall’s question: Does a treaty provision address the 
“Judicial” Branch rather than the “Political Branches” of 
Government. See Foster, 2 Pet., at 314. And they show 
the wisdom of the well-established precedent that indicates 
that the answer to the question here is “yes.” See Parts I 
and II, supra. 

V 

In sum, a strong line of precedent, likely reflecting the 
views of the Founders, indicates that the treaty provisions 
before us and the judgment of the International Court of 
Justice address themselves to the Judicial Branch and conse­
quently are self-executing. In reaching a contrary conclu­
sion, the Court has failed to take proper account of that prec­
edent and, as a result, the Nation may well break its word 
even though the President seeks to live up to that word and 
Congress has done nothing to suggest the contrary. 

For the reasons set forth, I respectfully dissent. 
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APPENDIXES 

A 

Examples of Supreme Court decisions considering a treaty 
provision to be self-executing. Parentheticals indicate the 
subject matter; an asterisk indicates that the Court applied 
the provision to invalidate a contrary state or territorial law 
or policy. 

1.	 Olympic Airways v. Husain, 540 U. S. 644, 649, 657 
(2004) (air-carrier liability) 

2.	 El Al Israel Airlines, Ltd. v. Tsui Yuan Tseng, 525 
U. S. 155, 161–163, 176 (1999) (same)* 

3.	 Zicherman v. Korean Air Lines Co., 516 U. S. 217, 
221, 231 (1996) (same) 

4.	 Soci été Nationale Industrielle Aérospatiale v. 
United States Dist. Court for Southern Dist. of 
Iowa, 482 U. S. 522, 524, 533 (1987) (international 
discovery rules) 

5.	 Sumitomo Shoji America, Inc. v. Avagliano, 457 
U. S. 176, 181, 189–190 (1982) (employment practices) 

6.	 Trans World Airlines, Inc. v. Franklin Mint Corp., 
466 U. S. 243, 245, 252 (1984) (air-carrier liability) 

7.	 Kolovrat v. Oregon, 366 U. S. 187, 191, n. 6, 198 
(1961) (property rights and inheritance)* 

8.	 Clark v. Allen, 331 U. S. 503, 507–508, 517–518 
(1947) (same)* 

9.	 Bacardi Corp. of America v. Domenech, 311 U. S. 
150, 160, and n. 9, 161 (1940) (trademark)* 

10.	 Todok v. Union State Bank of Harvard, 281 U. S. 
449, 453, 455 (1930) (property rights and inheritance) 

11.	 Nielsen v. Johnson, 279 U. S. 47, 50, 58 (1929) 
(taxation)* 

12.	 Jordan v. Tashiro, 278 U. S. 123, 126–127, n. 1, 128– 
129 (1928) (trade and commerce) 

13.	 Asakura v. Seattle, 265 U. S. 332, 340, 343–344 
(1924) (same)* 
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14.	 Maiorano v. Baltimore & Ohio R. Co., 213 U. S. 268, 
273–274 (1909) (travel, trade, access to courts) 

15.	 Johnson v. Browne, 205 U. S. 309, 317–322 (1907) 
(extradition) 

16.	 Geofroy v. Riggs, 133 U. S. 258, 267–268, 273 (1890) 
(inheritance)* 

17.	 Wildenhus’s Case, 120 U. S. 1, 11, 17–18 (1887) (crim­
inal jurisdiction) 

18.	 United States v. Rauscher, 119 U. S. 407, 410–411, 
429–430 (1886) (extradition) 

19.	 Hauenstein v. Lynham, 100 U. S. 483, 485–486, 490– 
491 (1880) (property rights and inheritance)* 

20.	 American Ins. Co. v. 356 Bales of Cotton, 1 Pet. 511, 
542 (1828) (property) 

21.	 United States v. Percheman, 7 Pet. 51, 88–89 (1833) 
(land ownership) 

22.	 United States v. Arredondo, 6 Pet. 691, 697, 749 
(1832) (same) 

23.	 Orr v. Hodgson, 4 Wheat. 453, 462–465 (1819) 
(same)* 

24.	 Chirac v. Lessee of Chirac, 2 Wheat. 259, 270–271, 
274, 275 (1817) (land ownership and inheritance)* 

25.	 Fairfax’s Devisee v. Hunter’s Lessee, 7 Cranch 603, 
626–627 (1813) (land ownership) 

26.	 Hannay v. Eve, 3 Cranch 242, 248 (1806) (monetary 
debts) 

27.	 Hopkirk v. Bell, 3 Cranch 454, 457–458 (1806) 
(same)* 

28.	 Ware v. Hylton, 3 Dall. 199, 203–204, 285 (1796) 
(same)* 

29.	 Georgia v. Brailsford, 3 Dall. 1, 4 (1794) (same) 

B 

United States treaties in force containing provisions for 
the submission of treaty-based disputes to the International 
Court of Justice. Parentheticals indicate subject matters 
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that can be the subject of ICJ adjudication that are of the 
sort that this Court has found self-executing. 

Economic Cooperation Agreements 

1.	 Economic Aid Agreement Between the United 
States of America and Spain, Sept. 26, 1953, [1953] 
4 U. S. T. 1903, 1920–1921, T. I. A. S. No. 2851 (prop­
erty and contract) 

2.	 Agreement for Economic Assistance Between the 
Government of the United States of America and the 
Government of Israel Pursuant to the General 
Agreement for Technical Cooperation, May 9, 1952, 
[1952] 3 U. S. T. 4174, 4177, T. I. A. S. No. 2561 
(same) 

3.	 Economic Cooperation Agreement Between the 
United States of America and Portugal, 62 Stat. 
2861–2862 (1948) (same) 

4.	 Economic Cooperation Agreement Between the 
United States of America and the United Kingdom, 
62 Stat. 2604 (1948) (same) 

5.	 Economic Cooperation Agreement Between the 
United States of America and the Republic of Tur­
key, 62 Stat. 2572 (1948) (same) 

6.	 Economic Cooperation Agreement Between the 
United States of America and Sweden, 62 Stat. 2557 
(1948) (same) 

7.	 Economic Cooperation Agreement Between the 
United States of America and Norway, 62 Stat. 2531 
(1948) (same) 

8.	 Economic Cooperation Agreement Between the 
Governments of the United States of America and 
the Kingdom of the Netherlands, 62 Stat. 2500 
(1948) (same) 

9.	 Economic Cooperation Agreement Between the 
United States of America and the Grand Duchy of 
Luxembourg, 62 Stat. 2468 (1948) (same) 
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10.	 Economic Cooperation Agreement Between the 
United States of America and Italy, 62 Stat. 2440 
(1948) (same) 

11.	 Economic Cooperation Agreement Between the 
United States of America and Iceland, 62 Stat. 2390 
(1948) (same) 

12.	 Economic Cooperation Agreement Between the 
United States of America and Greece, 62 Stat. 2344 
(1948) (same) 

13.	 Economic Cooperation Agreement Between the 
United States of America and France, 62 Stat. 2232, 
2233 (1948) (same) 

14.	 Economic Cooperation Agreement Between the 
United States of America and Denmark, 62 Stat. 
2214 (1948) (same) 

15.	 Economic Cooperation Agreement Between the 
United States of America and the Kingdom of Bel­
gium, 62 Stat. 2190 (1948) (same) 

16.	 Economic Cooperation Agreement Between the 
United States of America and Austria, 62 Stat. 2144 
(1948) (same) 

Bilateral Consular Conventions 

1. Consular Convention Between the United States of 
America and the Kingdom of Belgium, Sept. 2, 1969, 
[1974] 25 U. S. T. 41, 47–49, 56–57, 60–61, 75, 
T. I. A. S. No. 7775 (domestic-court jurisdiction and 
authority over consular officers, taxation of consular 
officers, consular notification) 

2. Consular Convention Between the United States of 
America and the Republic of Korea, Jan. 8, 1963, 
[1963] 14 U. S. T. 1637, 1641, 1644–1648, T. I. A. S. 
No. 5469 (same) 

Friendship, Commerce, and Navigation Treaties 

1. Treaty of Amity and Economic Relations Between 
the United States of America and the Togolese Re­
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public, Feb. 8, 1966, [1967] 18 U. S. T. 1, 3–4, 10, 
T. I. A. S. No. 6193 (contracts and property) 

2. Treaty of Friendship, Establishment and Navigation 
Between the United States of America and the 
Kingdom of Belgium, Feb. 21, 1961, [1963] 14 U. S. T. 
1284, 1290–1291, 1307, T. I. A. S. No. 5432 (same) 

3. Treaty of Friendship, Establishment and Navigation 
Between the United States of America and the 
Grand Duchy of Luxembourg, Feb. 23, 1962, [1963] 
14 U. S. T. 251, 254–255, 262, T. I. A. S. No. 5306 (con­
sular notification; contracts and property) 

4. Treaty of Friendship, Commerce and Navigation 
Between the United States of America and the 
Kingdom of Denmark, Oct. 1, 1951, [1961] 12 U. S. T. 
908, 912–913, 935, T. I. A. S. No. 4797 (contracts 
and property) 

5. Treaty of Friendship and Commerce Between the 
United States of America and Pakistan, Nov. 12, 
1959, [1961] 12 U. S. T. 110, 113, 123, T. I. A. S. 
No. 4683 (same) 

6. Convention	 of Establishment Between the United 
States of America and France, Nov. 25, 1959, [1960] 
11 U. S. T. 2398, 2401–2403, 2417, T. I. A. S. No. 4625 
(same) 

7. Treaty of Friendship, Commerce and Navigation 
Between the United States of America and the Re­
public of Korea, Nov. 28, 1956, [1957] 8 U. S. T. 2217, 
2221–2222, 2233, T. I. A. S. No. 3947 (same) 

8. Treaty of Friendship, Commerce and Navigation 
Between the United States of America and the 
Kingdom of the Netherlands, Mar. 27, 1956, [1957] 8 
U. S. T. 2043, 2047–2050, 2082–2083, T. I. A. S. 
No. 3942 (freedom to travel, consular notification, 
contracts and property) 

9. Treaty of Amity, Economic Relations, and Consular 
Rights Between the United States of America and 
Iran, Aug. 15, 1955, [1957] 8 U. S. T. 899, 903, 907, 
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913, T. I. A. S. No. 3853 (property and freedom of 
commerce) 

10. Treaty of Friendship, Commerce and Navigation 
Between the United States of America and the Fed­
eral Republic of Germany, Oct. 29, 1954, [1956] 7 
U. S. T. 1839, 1844–1846, 1867, T. I. A. S. No. 3593 
(property and contract) 

11. Treaty of Friendship, Commerce and Navigation 
Between the United States of America and Greece, 
Aug. 3, 1951, [1954] 5 U. S. T. 1829, 1841–1847, 1913– 
1915, T. I. A. S. No. 3057 (same) 

12. Treaty of Friendship, Commerce and Navigation 
Between the United States of America and Israel, 
Aug. 23, 1951, [1954] 5 U. S. T. 550, 555–556, 575, 
T. I. A. S. No. 2948 (same) 

13. Treaty of Amity and Economic Relations Between 
the United States of America and Ethiopia, Sept. 7, 
1951, [1953] 4 U. S. T. 2134, 2141, 2145, 2147, 
T. I. A. S. No. 2864 (property and freedom of 
commerce) 

14. Treaty of Friendship, Commerce and Navigation 
Between the United States of America and Japan, 
Apr. 2, 1953, [1953] 4 U. S. T. 2063, 2067–2069, 2080, 
T. I. A. S. No. 2863 (property and contract) 

15. Treaty of Friendship, Commerce and Navigation 
Between the United States of America and Ireland, 
Jan. 21, 1950, [1950] 1 U. S. T. 785, 792–794, 801, 
T. I. A. S. No. 2155 (same) 

16. Treaty of Friendship, Commerce and Navigation 
Between the United States of America and the Ital­
ian Republic, 63 Stat. 2262, 2284, 2294 (1948) (prop­
erty and freedom of commerce) 

Multilateral Conventions 

1. Patent Cooperation Treaty, June 19, 1970, [1976–77] 
28 U. S. T. 7645, 7652–7676, 7708, T. I. A. S. No. 8733 
(patents) 



552US2 Unit: $U26 [01-27-12 13:51:36] PAGES PGT: OPIN

574 MEDELLIN v. TEXAS 

Appendix B to opinion of Breyer, J. 

2.	 Universal Copyright Convention, July 24, 1971, 
[1974] 25 U. S. T. 1341, 1345, 1366, T. I. A. S. 
No. 7868 (copyright) 

3. Vienna Convention on Diplomatic Relations and the 
Optional Protocol Concerning the Compulsory Set­
tlement of Disputes, Apr. 18, 1961, [1972] 23 U. S. T. 
3227, 3240–3243, 3375, T. I. A. S. No. 7502 (rights of 
diplomats in foreign nations) 

4. Paris Convention	 for the Protection of Industrial 
Property, July 14, 1967, [1970] 21 U. S. T. 1583, 1631– 
1639, 1665–1666, T. I. A. S. No. 6923 (patents) 

5. Convention on the Privileges and Immunities of the 
United Nations, Feb. 13, 1946, [1970] 21 U. S. T. 1418, 
1426–1428, 1430–1432, 1438–1440, T. I. A. S. No. 6900 
(rights of U. N. diplomats and officials) 

6. Convention	 on Offences and Certain Other Acts 
Committed on Board Aircraft, Sept. 14, 1963, [1969] 
20 U. S. T. 2941, 2943–2947, 2952, T. I. A. S. No. 6768 
(airlines’ treatment of passengers) 

7. Agreement for Facilitating the International Circu­
lation of Visual and Auditory Materials of an Educa­
tional, Scientific and Cultural Character, July 15, 
1949, [1966] 17 U. S. T. 1578, 1581, 1586, T. I. A. S. 
No. 6116 (customs duties on importation of films 
and recordings) 

8.	 Universal Copyright Convention, Sept. 6, 1952, 
[1955] 6 U. S. T. 2731, 2733–2739, 2743, T. I. A. S. 
No. 3324 (copyright) 

9. Treaty of Peace With Japan, Sept. 8, 1951, [1952] 3 
U. S. T. 3169, 3181–3183, 3188, T. I. A. S. No. 2490 
(property) 

10. Convention on Road Traffic, Sept. 19, 1949, [1952] 
3 U. S. T. 3008, 3012–3017, 3020, T. I. A. S. No. 2487 
(rights and obligations of drivers) 
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11. Convention on International Civil Aviation, 61 Stat. 
1204 (1944) (seizure of aircraft to satisfy patent 
claims) 
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HALL STREET ASSOCIATES, L. L. C. v. MATTEL, INC. 

certiorari to the united states court of appeals for 
the ninth circuit 

No. 06–989. Argued November 7, 2007—Decided March 25, 2008 

The Federal Arbitration Act (FAA), 9 U. S. C. §§ 9–11, provides expedited 
judicial review to confirm, vacate, or modify arbitration awards. Under 
§ 9, a court “must” confirm an award “unless” it is vacated, modified, or 
corrected “as prescribed” in §§ 10 and 11. Section 10 lists grounds for 
vacating an award, including where the award was procured by “corrup­
tion,” “fraud,” or “undue means,” and where the arbitrators were 
“guilty of misconduct,” or “exceeded their powers.” Under § 11, the 
grounds for modifying or correcting an award include “evident material 
miscalculation,” “evident material mistake,” and “imperfect[ions] in [a] 
matter of form not affecting the merits.” 

After a bench trial sustained respondent tenant’s (Mattel) right to 
terminate its lease with petitioner landlord (Hall Street), the parties 
proposed to arbitrate Hall Street’s claim for indemnification of the costs 
of cleaning up the lease site. The District Court approved, and entered 
as an order, the parties’ arbitration agreement, which, inter alia, re­
quired the court to vacate, modify, or correct any award if the arbitra­
tor’s conclusions of law were erroneous. The arbitrator decided for 
Mattel, but the District Court vacated the award for legal error, ex­
pressly invoking the agreement’s legal-error review standard and citing 
the Ninth Circuit’s LaPine decision for the proposition that the FAA 
allows parties to draft a contract dictating an alternative review stand­
ard. On remand, the arbitrator ruled for Hall Street, and the District 
Court largely upheld the award, again applying the parties’ stipulated 
review standard. The Ninth Circuit reversed, holding the case con­
trolled by its Kyocera decision, which had overruled LaPine on the 
ground that arbitration-agreement terms fixing the mode of judicial re­
view are unenforceable, given the exclusive grounds for vacatur and 
modification provided by FAA §§ 10 and 11. 

Held: 
1. The FAA’s grounds for prompt vacatur and modification of awards 

are exclusive for parties seeking expedited review under the FAA. 
The Court rejects Hall Street’s two arguments to the contrary. First, 
Hall Street submits that expandable judicial review has been accepted 
as the law since Wilko v. Swan, 346 U. S. 427. Although a Wilko state­
ment—“the interpretations of the law by the arbitrators in contrast to 
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manifest disregard are not subject, in the federal courts, to judicial 
review for error in interpretation,” id., at 436–437 (emphasis added)— 
arguably favors Hall Street’s position, arguable is as far as it goes. 
Quite apart from the leap from a supposed judicial expansion by inter­
pretation to a private expansion by contract, Hall Street overlooks the 
fact that the Wilko statement expressly rejects just what Hall Street 
asks for here, general review for an arbitrator’s legal errors. Moreover, 
Wilko’s phrasing is too vague to support Hall Street’s interpretation, 
since “manifest disregard” can be read as merely referring to the § 10 
grounds collectively, rather than adding to them, see, e. g., Mitsubishi 
Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U. S. 614, 656, or as 
shorthand for the § 10 subsections authorizing vacatur when arbitrators 
were “guilty of misconduct” or “exceeded their powers.” Second, Hall 
Street says that the agreement to review for legal error ought to prevail 
simply because arbitration is a creature of contract, and the FAA is 
motivated by a congressional desire to enforce such agreements. Dean 
Witter Reynolds Inc. v. Byrd, 470 U. S. 213, 220. This argument comes 
up short because, although there may be a general policy favoring arbi­
tration, the FAA has textual features at odds with enforcing a contract 
to expand judicial review once the arbitration is over. Even assuming 
§§ 10 and 11 could be supplemented to some extent, it would stretch 
basic interpretive principles to expand their uniformly narrow stated 
grounds to the point of legal review generally. But § 9 makes evident 
that expanding § 10’s and § 11’s detailed categories at all would rub too 
much against the grain: § 9 carries no hint of flexibility in unequivocally 
telling courts that they “must” confirm an arbitral award, “unless” it is 
vacated or modified “as prescribed” by §§ 10 and 11. Instead of fighting 
the text, it makes more sense to see §§ 9–11 as the substance of a na­
tional policy favoring arbitration with just the limited review needed to 
maintain arbitration’s essential virtue of resolving disputes straight­
away. Id., at 217, 219, distinguished. Pp. 584–589. 

2. In holding the § 10 and § 11 grounds exclusive with regard to en­
forcement under the FAA’s expedited judicial review mechanisms, this 
Court decides nothing about other possible avenues for judicial enforce­
ment of awards. Accordingly, this case must be remanded for consider­
ation of independent issues. Because the arbitration agreement was 
entered into during litigation, was submitted to the District Court as a 
request to deviate from the standard sequence of litigation procedure, 
and was adopted by the court as an order, there is some question 
whether it should be treated as an exercise of the District Court’s au­
thority to manage its cases under Federal Rule of Civil Procedure 16. 
This Court ordered supplemental briefing on the issue, but the parties’ 
supplemental arguments implicate issues that have not been considered 
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previously in this litigation and could not be well addressed for the first 
time here. Thus, the Court expresses no opinion on these matters be­
yond leaving them open for Hall Street to press on remand. Pp. 590– 
592. 

196 Fed. Appx. 476, vacated and remanded. 

Souter, J., delivered the opinion of the Court, in which Roberts, C. J., 
and Thomas, Ginsburg, and Alito, JJ., joined, and in which Scalia, J., 
joined as to all but footnote 7. Stevens, J., filed a dissenting opinion, in 
which Kennedy, J., joined, post, p. 592. Breyer, J., filed a dissenting 
opinion, post, p. 596. 

Carter G. Phillips argued the cause for petitioner. On the 
briefs were Michael T. Garone, Michael A. Cohen, Jay T. 
Waldron, Sara Kobak, and Virginia A. Seitz. 

Beth S. Brinkmann argued the cause for respondent. 
With her on the brief were Drew S. Days III, Seth M. Ga­
lanter, Ketanji Brown Jackson, Shirley M. Hufstedler, and 
Peter Hsiao.* 

Justice Souter delivered the opinion of the Court.† 

The Federal Arbitration Act (FAA or Act), 9 U. S. C. § 1 
et seq., provides for expedited judicial review to confirm, va­
cate, or modify arbitration awards. §§ 9–11 (2006 ed.).†† 
The question here is whether statutory grounds for prompt 
vacatur and modification may be supplemented by contract. 
We hold that the statutory grounds are exclusive. 

*Briefs of amici curiae urging reversal were filed for CTIA–The Wire­
less Association by Evan M. Tager, David M. Gossett, and Michael F. 
Altschul; for the New England Legal Foundation et al. by Benjamin G. 
Robbins and Martin J. Newhouse; and for the Pacific Legal Foundation by 
Deborah J. La Fetra and Timothy Sandefur. 

Eric P. Tuchmann, William K. Slate II, and David W. Rivkin filed a 
brief for the American Arbitration Association as amicus curiae urging 
affirmance. 

Mark D. Beckett filed a brief for the United States Council for Interna­
tional Business as amicus curiae. 

†Justice Scalia joins all but footnote 7 of this opinion. 
††All undated references in this case to 9 U. S. C. are to the 2006 edition. 
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I 
This case began as a lease dispute between landlord, peti­

tioner Hall Street Associates, L. L. C., and tenant, respond­
ent Mattel, Inc. The property was used for many years as 
a manufacturing site, and the leases provided that the tenant 
would indemnify the landlord for any costs resulting from 
the failure of the tenant or its predecessor lessees to follow 
environmental laws while using the premises. App. 88–89. 

Tests of the property’s well water in 1998 showed high 
levels of trichloroethylene (TCE), the apparent residue of 
manufacturing discharges by Mattel’s predecessors between 
1951 and 1980. After the Oregon Department of Environ­
mental Quality (DEQ) discovered even more pollutants, 
Mattel stopped drawing from the well and, along with one 
of its predecessors, signed a consent order with the DEQ 
providing for cleanup of the site. 

After Mattel gave notice of intent to terminate the lease 
in 2001, Hall Street filed this suit, contesting Mattel’s right 
to vacate on the date it gave, and claiming that the lease 
obliged Mattel to indemnify Hall Street for costs of cleaning 
up the TCE, among other things. Following a bench trial 
before the United States District Court for the District of 
Oregon, Mattel won on the termination issue, and after an 
unsuccessful try at mediating the indemnification claim, the 
parties proposed to submit to arbitration. The District 
Court was amenable, and the parties drew up an arbitration 
agreement, which the court approved and entered as an 
order. One paragraph of the agreement provided that 

“[t]he United States District Court for the District of 
Oregon may enter judgment upon any award, either by 
confirming the award or by vacating, modifying or cor­
recting the award. The Court shall vacate, modify or 
correct any award: (i) where the arbitrator’s findings of 
facts are not supported by substantial evidence, or (ii) 
where the arbitrator’s conclusions of law are erroneous.” 
App. to Pet. for Cert. 16a. 
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Arbitration took place, and the arbitrator decided for Mattel. 
In particular, he held that no indemnification was due, be­
cause the lease obligation to follow all applicable federal, 
state, and local environmental laws did not require compli­
ance with the testing requirements of the Oregon Drink­
ing Water Quality Act (Oregon Act); that Act the arbitrator 
characterized as dealing with human health as distinct from 
environmental contamination. 

Hall Street then filed a District Court Motion for Order 
Vacating, Modifying And/Or Correcting Arbitration Accord, 
App. 4, on the ground that failing to treat the Oregon Act as 
an applicable environmental law under the terms of the lease 
was legal error. The District Court agreed, vacated the 
award, and remanded for further consideration by the arbi­
trator. The court expressly invoked the standard of review 
chosen by the parties in the arbitration agreement, which 
included review for legal error, and cited LaPine Technology 
Corp. v. Kyocera Corp., 130 F. 3d 884, 889 (CA9 1997), for the 
proposition that the FAA leaves the parties “free . . . to  draft 
a contract that sets rules for arbitration and dictates an 
alternative standard of review.” App. to Pet. for Cert. 46a. 

On remand, the arbitrator followed the District Court’s 
ruling that the Oregon Act was an applicable environmental 
law and amended the decision to favor Hall Street. This 
time, each party sought modification, and again the District 
Court applied the parties’ stipulated standard of review for 
legal error, correcting the arbitrator’s calculation of interest 
but otherwise upholding the award. Each party then ap­
pealed to the Court of Appeals for the Ninth Circuit, where 
Mattel switched horses and contended that the Ninth Cir­
cuit’s recent en banc action overruling LaPine in Kyocera 
Corp. v. Prudential-Bache Trade Servs., Inc., 341 F. 3d 987, 
1000 (2003), left the arbitration agreement’s provision for ju­
dicial review of legal error unenforceable. Hall Street coun­
tered that Kyocera (the later one) was distinguishable, and 
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that the agreement’s judicial review provision was not sever­
able from the submission to arbitration. 

The Ninth Circuit reversed in favor of Mattel in holding 
that, “[u]nder Kyocera the terms of the arbitration agree­
ment controlling the mode of judicial review are unenforce­
able and severable.” 113 Fed. Appx. 272, 272–273 (2004). 
The Circuit instructed the District Court on remand to 

“return to the application to confirm the original arbitra­
tion award (not the subsequent award revised after re­
versal), and . . . confirm that award, unless . . .  the  award 
should be vacated on the grounds allowable under 9 
U. S. C. § 10, or modified or corrected under the grounds 
allowable under 9 U. S. C. § 11.” Id., at 273. 

After the District Court again held for Hall Street and the 
Ninth Circuit again reversed,1 we granted certiorari to de­
cide whether the grounds for vacatur and modification pro­
vided by §§ 10 and 11 of the FAA are exclusive. 550 U. S. 
968 (2007). We agree with the Ninth Circuit that they are, 
but vacate and remand for consideration of independent 
issues. 

II 

Congress enacted the FAA to replace judicial indisposition 
to arbitration with a “national policy favoring [it] and 
plac[ing] arbitration agreements on equal footing with all 
other contracts.” Buckeye Check Cashing, Inc. v. Cardegna, 
546 U. S. 440, 443 (2006). As for jurisdiction over controver­
sies touching arbitration, the Act does nothing, being “some­
thing of an anomaly in the field of federal-court jurisdiction” 

1 On remand, the District Court vacated the arbitration award because 
it supposedly rested on an implausible interpretation of the lease and thus 
exceeded the arbitrator’s powers, in violation of 9 U. S. C. § 10. Mattel 
appealed, and the Ninth Circuit reversed, holding that implausibility is 
not a valid ground for vacating or correcting an award under § 10 or § 11. 
196 Fed. Appx. 476, 477–478 (2006). 
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in bestowing no federal jurisdiction but rather requiring an 
independent jurisdictional basis. Moses H. Cone Memorial 
Hospital v. Mercury Constr. Corp., 460 U. S. 1, 25, n. 32 
(1983); see, e. g., 9 U. S. C. § 4 (providing for action by a fed­
eral district court “which, save for such [arbitration] agree­
ment, would have jurisdiction under title 28”).2 But in cases 
falling within a court’s jurisdiction, the Act makes contracts 
to arbitrate “valid, irrevocable, and enforceable,” so long as 
their subject involves “commerce.” § 2. And this is so 
whether an agreement has a broad reach or goes just to one 
dispute, and whether enforcement be sought in state court 
or federal. See ibid.; Southland Corp. v. Keating, 465 U. S. 
1, 15–16 (1984). 

The Act also supplies mechanisms for enforcing arbitration 
awards: a judicial decree confirming an award, an order va­
cating it, or an order modifying or correcting it. §§ 9–11. 
An application for any of these orders will get streamlined 
treatment as a motion, obviating the separate contract action 
that would usually be necessary to enforce or tinker with an 
arbitral award in court.3 § 6. Under the terms of § 9, a 
court “must” confirm an arbitration award “unless” it is va­
cated, modified, or corrected “as prescribed” in §§ 10 and 11. 
Section 10 lists grounds for vacating an award, while § 11 
names those for modifying or correcting one.4 

2 Because the FAA is not jurisdictional, there is no merit in the argu­
ment that enforcing the arbitration agreement’s judicial review provision 
would create federal jurisdiction by private contract. The issue is en­
tirely about the scope of judicial review permissible under the FAA. 

3 Unlike Justice Stevens, see post, at 595 (dissenting opinion), we un­
derstand this expedited review to be what each of the parties understood 
it was seeking from time to time; neither party’s pleadings were amended 
to raise an independent state-law contract claim or defense specific to the 
arbitration agreement. 

4 Title 9 U. S. C. § 10(a) (2000 ed., Supp. V) provides in part: 
“In any of the following cases the United States court in and for the 

district wherein the award was made may make an order vacating the 
award upon the application of any party to the arbitration— 
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The Courts of Appeals have split over the exclusiveness 
of these statutory grounds when parties take the FAA short­
cut to confirm, vacate, or modify an award, with some saying 
the recitations are exclusive, and others regarding them as 
mere threshold provisions open to expansion by agreement.5 

“(1) where the award was procured by corruption, fraud, or undue 
means; 

“(2) where there was evident partiality or corruption in the arbitrators, 
or either of them; 

“(3) where the arbitrators were guilty of misconduct in refusing to 
postpone the hearing, upon sufficient cause shown, or in refusing to hear 
evidence pertinent and material to the controversy; or of any other misbe­
havior by which the rights of any party have been prejudiced; or 

“(4) where the arbitrators exceeded their powers, or so imperfectly 
executed them that a mutual, final, and definite award upon the subject 
matter submitted was not made.” 

Title 9 U. S. C. § 11 (2000 ed.) provides: 
“In either of the following cases the United States court in and for the 

district wherein the award was made may make an order modifying or 
correcting the award upon the application of any party to the arbitration— 

“(a) Where there was an evident material miscalculation of figures or 
an evident material mistake in the description of any person, thing, or 
property referred to in the award. 

“(b) Where the arbitrators have awarded upon a matter not submitted 
to them, unless it is a matter not affecting the merits of the decision upon 
the matter submitted. 

“(c) Where the award is imperfect in matter of form not affecting the 
merits of the controversy. 

“The order may modify and correct the award, so as to effect the intent 
thereof and promote justice between the parties.” 

5 The Ninth and Tenth Circuits have held that parties may not contract 
for expanded judicial review. See Kyocera Corp. v. Prudential-Bache 
Trade Servs., Inc., 341 F. 3d 987, 1000 (CA9 2003) (en banc); Bowen v. 
Amoco Pipeline Co., 254 F. 3d 925, 936 (CA10 2001). The First, Third, 
Fifth, and Sixth Circuits, meanwhile, have held that parties may so con­
tract. See Puerto Rico Tel. Co. v. U. S. Phone Mfg. Corp., 427 F. 3d 21, 
31 (CA1 2005); Jacada (Europe), Ltd. v. International Marketing Strate­
gies, Inc., 401 F. 3d 701, 710 (CA6 2005); Roadway Package System, Inc. 
v. Kayser, 257 F. 3d 287, 288 (CA3 2001); Gateway Technologies, Inc. v. 
MCI Telecommunications Corp., 64 F. 3d 993, 997 (CA5 1995). The 
Fourth Circuit has taken the latter side of the split in an unpublished 
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As mentioned already, when this litigation started, the Ninth 
Circuit was on the threshold side of the split, see LaPine, 
130 F. 3d, at 889, from which it later departed en banc in 
favor of the exclusivity view, see Kyocera, 341 F. 3d, at 1000, 
which it followed in this case, see 113 Fed. Appx., at 
273. We now hold that §§ 10 and 11 respectively provide 
the FAA’s exclusive grounds for expedited vacatur and 
modification. 

III 

Hall Street makes two main efforts to show that the 
grounds set out for vacating or modifying an award are not 
exclusive, taking the position, first, that expandable judicial 
review authority has been accepted as the law since Wilko 
v. Swan, 346 U. S. 427 (1953). This, however, was not what 
Wilko decided, which was that § 14 of the Securities Act of 
1933 voided any agreement to arbitrate claims of violations 
of that Act, see id., at 437–438, a holding since overruled by 
Rodriguez de Quijas v. Shearson/American Express, Inc., 
490 U. S. 477, 484 (1989). Although it is true that the 
Court’s discussion includes some language arguably favoring 
Hall Street’s position, arguable is as far as it goes. 

The Wilko Court was explaining that arbitration would 
undercut the Securities Act’s buyer protections when it re­
marked (citing FAA § 10) that “[p]ower to vacate an [arbitra­
tion] award is limited,” 346 U. S., at 436, and went on to say 
that “the interpretations of the law by the arbitrators in con­
trast to manifest disregard [of the law] are not subject, in 
the federal courts, to judicial review for error in interpreta­
tion,” id., at 436–437. Hall Street reads this statement as 
recognizing “manifest disregard of the law” as a further 
ground for vacatur on top of those listed in § 10, and some 
Circuits have read it the same way. See, e. g., McCarthy v. 

opinion, see Syncor Int’l Corp. v. McLeland, 120 F. 3d 262 (1997), while 
the Eighth Circuit has expressed agreement with the former side in dicta, 
see UHC Management Co. v. Computer Sciences Corp., 148 F. 3d 992, 
997–998 (1998). 
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Citigroup Global Markets, Inc., 463 F. 3d 87, 91 (CA1 2006); 
Hoeft v. MVL Group, Inc., 343 F. 3d 57, 64 (CA2 2003); Pres­
tige Ford v. Ford Dealer Computer Servs., Inc., 324 F. 3d 
391, 395–396 (CA5 2003); Scott v. Prudential Securities, Inc., 
141 F. 3d 1007, 1017 (CA11 1998). Hall Street sees this sup­
posed addition to § 10 as the camel’s nose: if judges can add 
grounds to vacate (or modify), so can contracting parties. 

But this is too much for Wilko to bear. Quite apart from 
its leap from a supposed judicial expansion by interpretation 
to a private expansion by contract, Hall Street overlooks the 
fact that the statement it relies on expressly rejects just 
what Hall Street asks for here, general review for an arbitra­
tor’s legal errors. Then there is the vagueness of Wilko’s 
phrasing. Maybe the term “manifest disregard” was meant 
to name a new ground for review, but maybe it merely re­
ferred to the § 10 grounds collectively, rather than adding 
to them. See, e. g., Mitsubishi Motors Corp. v. Soler 
Chrysler-Plymouth, Inc., 473 U. S. 614, 656 (1985) (Stevens, 
J., dissenting) (“Arbitration awards are only reviewable for 
manifest disregard of the law, 9 U. S. C. §§ 10, 207”); I/S 
Stavborg v. National Metal Converters, Inc., 500 F. 2d 424, 
431 (CA2 1974). Or, as some courts have thought, “mani­
fest disregard” may have been shorthand for § 10(a)(3) or 
§ 10(a)(4), the paragraphs authorizing vacatur when the arbi­
trators were “guilty of misconduct” or “exceeded their pow­
ers.” See, e. g., Kyocera, supra, at 997. We, when speaking 
as a Court, have merely taken the Wilko language as we 
found it, without embellishment, see First Options of Chi­
cago, Inc. v. Kaplan, 514 U. S. 938, 942 (1995), and now that 
its meaning is implicated, we see no reason to accord it the 
significance that Hall Street urges. 

Second, Hall Street says that the agreement to review for 
legal error ought to prevail simply because arbitration is a 
creature of contract, and the FAA is “motivated, first and 
foremost, by a congressional desire to enforce agreements 
into which parties ha[ve] entered.” Dean Witter Reynolds 
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Inc. v. Byrd, 470 U. S. 213, 220 (1985). But, again, we think 
the argument comes up short. Hall Street is certainly right 
that the FAA lets parties tailor some, even many, features 
of arbitration by contract, including the way arbitrators are 
chosen, what their qualifications should be, which issues are 
arbitrable, along with procedure and choice of substantive 
law. But to rest this case on the general policy of treating 
arbitration agreements as enforceable as such would be to 
beg the question, which is whether the FAA has textual fea­
tures at odds with enforcing a contract to expand judicial 
review following the arbitration. 

To that particular question we think the answer is yes, 
that the text compels a reading of the §§ 10 and 11 categories 
as exclusive. To begin with, even if we assumed §§ 10 and 
11 could be supplemented to some extent, it would stretch 
basic interpretive principles to expand the stated grounds to 
the point of evidentiary and legal review generally. Sec­
tions 10 and 11, after all, address egregious departures from 
the parties’ agreed-upon arbitration: “corruption,” “fraud,” 
“evident partiality,” “misconduct,” “misbehavior,” “exceed­
[ing] . . . powers,” “evident material miscalculation,” “evident 
material mistake,” “award[s] upon a matter not submitted”; 
the only ground with any softer focus is “imperfect[ions],” 
and a court may correct those only if they go to “[a] matter 
of form not affecting the merits.” Given this emphasis on 
extreme arbitral conduct, the old rule of ejusdem generis has 
an implicit lesson to teach here. Under that rule, when a 
statute sets out a series of specific items ending with a gen­
eral term, that general term is confined to covering subjects 
comparable to the specifics it follows. Since a general term 
included in the text is normally so limited, then surely a stat­
ute with no textual hook for expansion cannot authorize con­
tracting parties to supplement review for specific instances 
of outrageous conduct with review for just any legal error. 
“Fraud” and a mistake of law are not cut from the same cloth. 
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That aside, expanding the detailed categories would rub 
too much against the grain of the § 9 language, where provi­
sion for judicial confirmation carries no hint of flexibility. 
On application for an order confirming the arbitration award, 
the court “must grant” the order “unless the award is va­
cated, modified, or corrected as prescribed in sections 10 and 
11 of this title.” There is nothing malleable about “must 
grant,” which unequivocally tells courts to grant confirma­
tion in all cases, except when one of the “prescribed” excep­
tions applies. This does not sound remotely like a provision 
meant to tell a court what to do just in case the parties say 
nothing else.6 

In fact, anyone who thinks Congress might have under­
stood § 9 as a default provision should turn back to § 5 for an 
example of what Congress thought a default provision would 
look like: 

6 Hall Street claims that § 9 supports its position, because it allows a 
court to confirm an award only “[i]f the parties in their agreement have 
agreed that a judgment of the court shall be entered upon the award made 
pursuant to the arbitration.” Hall Street argues that this language “ex­
presses Congress’s intent that a court must enforce the agreement of the 
parties as to whether, and under what circumstances, a judgment shall be 
entered.” Reply Brief for Petitioner 5; see also Brief for Petitioner 22–24. 
It is a peculiar argument, converting agreement as a necessary condition 
for judicial enforcement into a sufficient condition for a court to bar en­
forcement. And the text is otherwise problematical for Hall Street: § 9 
says that if the parties have agreed to judicial enforcement, the court 
“must grant” confirmation unless grounds for vacatur or modification exist 
under § 10 or § 11. The sentence nowhere predicates the court’s judicial 
action on the parties’ having agreed to specific standards; if anything, it 
suggests that, so long as the parties contemplated judicial enforcement, 
the court must undertake such enforcement under the statutory criteria. 
In any case, the arbitration agreement here did not specifically predicate 
entry of judgment on adherence to its judicial review standard. See App. 
to Pet. for Cert. 15a. To the extent Hall Street argues otherwise, it con­
tests not the meaning of the FAA but the Ninth Circuit’s severability 
analysis, upon which it did not seek certiorari. 
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“[i]f in the agreement provision be made for a method 
of naming or appointing an arbitrator . . . such method 
shall be followed; but if no method be provided therein, 
or if a method be provided and any party thereto shall 
fail to avail himself of such method, . . .  then upon the 
application of either party to the controversy the court 
shall designate and appoint an arbitrator . . . .”  

“[I]f no method be provided” is a far cry from “must grant . . .  
unless” in § 9. 

Instead of fighting the text, it makes more sense to see the 
three provisions, §§ 9–11, as substantiating a national policy 
favoring arbitration with just the limited review needed to 
maintain arbitration’s essential virtue of resolving disputes 
straightaway. Any other reading opens the door to the 
full-bore legal and evidentiary appeals that can “rende[r] in­
formal arbitration merely a prelude to a more cumbersome 
and time-consuming judicial review process,” Kyocera, 341 
F. 3d, at 998; cf. Ethyl Corp. v. United Steelworkers of 
America, 768 F. 2d 180, 184 (CA7 1985), and bring arbitration 
theory to grief in postarbitration process. 

Nor is Dean Witter, 470 U. S. 213, to the contrary, as Hall 
Street claims it to be. Dean Witter held that state-law 
claims subject to an agreement to arbitrate could not be re­
mitted to a district court considering a related, nonarbitrable 
federal claim; the state-law claims were to go to arbitration 
immediately. Id., at 217. Despite the opinion’s language 
“reject[ing] the suggestion that the overriding goal of the 
[FAA] was to promote the expeditious resolution of claims,” 
id., at 219, the holding mandated immediate enforcement of 
an arbitration agreement; the Court was merely trying to 
explain that the inefficiency and difficulty of conducting si­
multaneous arbitration and federal-court litigation was not a 
good enough reason to defer the arbitration, see id., at 217. 

When all these arguments based on prior legal authority 
are done with, Hall Street and Mattel remain at odds over 
what happens next. Hall Street and its amici say parties 
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will flee from arbitration if expanded review is not open to 
them. See, e. g., Brief for Petitioner 39; Brief for New Eng­
land Legal Foundation et al. as Amici Curiae 15. One of 
Mattel’s amici foresees flight from the courts if it is. See 
Brief for United States Council for International Business as 
Amicus Curiae 29–30. We do not know who, if anyone, is 
right, and so cannot say whether the exclusivity reading of 
the statute is more of a threat to the popularity of arbitrators 
or to that of courts. But whatever the consequences of our 
holding, the statutory text gives us no business to expand 
the statutory grounds.7 

7 The history of the FAA is consistent with our conclusion. The text of 
the FAA was based upon that of New York’s arbitration statute. See 
S. Rep. No. 536, 68th Cong., 1st Sess., 3 (1924) (“The bill . . .  follows the 
lines of the New York arbitration law enacted in 1920 . . . ”). The New 
York Arbitration Law incorporated pre-existing provisions of the New 
York Code of Civil Procedure. See 1920 N. Y. Laws p. 806. Section 2373 
of the code said that, upon application by a party for a confirmation order, 
“the court must grant such an order, unless the award is vacated, modified, 
or corrected, as prescribed by the next two sections.” 2 N. Y. Ann. Code 
Civ. Proc. (Stover 6th ed. 1902) (hereinafter Stover). The subsequent sec­
tions gave grounds for vacatur and modification or correction virtually 
identical to the 9 U. S. C. §§ 10 and 11 grounds. See 2 Stover §§ 2374, 
2375. 

In a brief submitted to the House and Senate Subcommittees of the 
Committees on the Judiciary, Julius Henry Cohen, one of the primary 
drafters of both the 1920 New York Act and the proposed FAA, said, “The 
grounds for vacating, modifying, or correcting an award are limited. If 
the award [meets a condition of § 10], then and then only the award may 
be vacated. . . . If there was [an error under § 11], then and then only it 
may be modified or corrected . . . .” Arbitration of Interstate Commercial 
Disputes, Joint Hearings before the Subcommittees of the Committees on 
the Judiciary on S. 1005 and H. R. 646, 68th Cong., 1st Sess., 34 (1924). 
The House Report similarly recognized that an “award may . . . be  entered 
as a judgment, subject to attack by the other party for fraud and corrup­
tion and similar undue influence, or for palpable error in form.” H. R. 
Rep. No. 96, 68th Cong., 1st Sess., 2 (1924). 

In a contemporaneous campaign for the promulgation of a uniform state 
arbitration law, Cohen contrasted the New York Act with the Illinois Arbi­
tration and Awards Act of 1917, which required an arbitrator, at the re­
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IV 

In holding that §§ 10 and 11 provide exclusive regimes for 
the review provided by the statute, we do not purport to say 
that they exclude more searching review based on authority 
outside the statute as well. The FAA is not the only way 
into court for parties wanting review of arbitration awards: 
they may contemplate enforcement under state statutory or 
common law, for example, where judicial review of different 
scope is arguable. But here we speak only to the scope of 
the expeditious judicial review under §§ 9, 10, and 11, decid­
ing nothing about other possible avenues for judicial enforce­
ment of arbitration awards. 

Although one such avenue is now claimed to be revealed 
in the procedural history of this case, no claim to it was pre­
sented when the case arrived on our doorstep, and no reason 
then appeared to us for treating this as anything but an FAA 
case. There was never any question about meeting the FAA 
§ 2 requirement that the leases from which the dispute arose 
be contracts “involving commerce.” 9 U. S. C. § 2; see 
Allied-Bruce Terminix Cos. v. Dobson, 513 U. S. 265, 277 
(1995) (§ 2 “exercise[s] Congress’ commerce power to the 
full”). Nor is there any doubt now that the parties at least 
had the FAA in mind at the outset; the arbitration agree­
ment even incorporates FAA § 7, empowering arbitrators to 
compel attendance of witnesses. App. to Pet. for Cert. 13a. 

While it is true that the agreement does not expressly in­
voke FAA § 9, § 10, or § 11, and none of the various motions 
to vacate or modify the award expressly said that the parties 
were relying on the FAA, the District Court apparently 
thought it was applying the FAA when it alluded to the 
Act in quoting LaPine, 130 F. 3d, at 889, for the then­
unexceptional proposition that “ ‘[f]ederal courts can expand 

quest of either party, to submit any question of law arising during arbitra­
tion to judicial determination. See Handbook of the National Conference 
of Commissioners on Uniform State Laws and Proceedings 97–98 (1924); 
1917 Ill. Laws p. 203. 
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their review of an arbitration award beyond the FAA’s 
grounds, when . . . the parties have so agreed.’ ” App. to 
Pet. for Cert. 46a. And the Ninth Circuit, for its part, 
seemed to take it as a given that the District Court’s direct 
and prompt examination of the award depended on the FAA; 
it found the expanded-review provision unenforceable under 
Kyocera and remanded for confirmation of the original 
award “unless the district court determines that the award 
should be vacated on the grounds allowable under 9 U. S. C. 
§ 10, or modified or corrected under the grounds allowable 
under 9 U. S. C. § 11.” 113 Fed. Appx., at 273. In the peti­
tion for certiorari and the principal briefing before us, the 
parties acted on the same premise. See, e. g., Pet. for Cert. 
27 (“This Court should accept review to resolve this impor­
tant issue of statutory construction under the FAA”); Brief 
for Petitioner 16 (“Because arbitration provisions providing 
for judicial review of arbitration awards for legal error are 
consistent with the goals and policies of the FAA and employ 
a standard of review which district courts regularly apply in 
a variety of contexts, those provisions are entitled to en­
forcement under the FAA”). 

One unusual feature, however, prompted some of us to 
question whether the case should be approached another 
way. The arbitration agreement was entered into in the 
course of district-court litigation, was submitted to the Dis­
trict Court as a request to deviate from the standard se­
quence of trial procedure, and was adopted by the District 
Court as an order. See App. 46–47; App. to Pet. for Cert. 
4a–8a. Hence a question raised by this Court at oral argu­
ment: should the agreement be treated as an exercise of the 
District Court’s authority to manage its cases under Federal 
Rule of Civil Procedure 16? See, e. g., Tr. of Oral Arg. 11– 
12. Supplemental briefing at the Court’s behest joined issue 
on the question, and it appears that Hall Street suggested 
something along these lines in the Court of Appeals, which 
did not address the suggestion. 
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We are, however, in no position to address the question 
now, beyond noting the claim of relevant case management 
authority independent of the FAA. The parties’ supplemen­
tal arguments on the subject in this Court implicate issues 
of waiver and the relation of the FAA both to Rule 16 and 
the Alternative Dispute Resolution Act of 1998, 28 U. S. C. 
§ 651 et seq., none of which has been considered previously in 
this litigation, or could be well addressed for the first time 
here. We express no opinion on these matters beyond leav­
ing them open for Hall Street to press on remand. If the 
Court of Appeals finds they are open, the court may consider 
whether the District Court’s authority to manage litigation 
independently warranted that court’s order on the mode of 
resolving the indemnification issues remaining in this case. 

* * * 

Although we agree with the Ninth Circuit that the FAA 
confines its expedited judicial review to the grounds listed in 
9 U. S. C. §§ 10 and 11, we vacate the judgment and remand 
the case for proceedings consistent with this opinion. 

It is so ordered. 

Justice Stevens, with whom Justice Kennedy joins, 
dissenting. 

May parties to an ongoing lawsuit agree to submit their 
dispute to arbitration subject to the caveat that the trial 
judge should refuse to enforce an award that rests on an 
erroneous conclusion of law? Prior to Congress’ enactment 
of the Federal Arbitration Act (FAA or Act) in 1925, the 
answer to that question would surely have been “Yes.” 1 

Today, however, the Court holds that the FAA does not 

1 See Kleine v. Catara, 14 F. Cas. 732, 735 (CC Mass. 1814) (Story, J.) 
(“If the parties wish to reserve the law for the decision of the court, they 
may stipulate to that effect in the submission; they may restrain or enlarge 
its operation as they please”). 
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merely authorize the vacation or enforcement of awards on 
specified grounds, but also forbids enforcement of perfectly 
reasonable judicial review provisions in arbitration agree­
ments fairly negotiated by the parties and approved by the 
district court. Because this result conflicts with the pri­
mary purpose of the FAA and ignores the historical context 
in which the Act was passed, I respectfully dissent. 

Prior to the passage of the FAA, American courts were 
generally hostile to arbitration. They refused, with rare ex­
ceptions, to order specific enforcement of executory agree­
ments to arbitrate.2 Section 2 of the FAA responded to this 
hostility by making written arbitration agreements “valid, 
irrevocable, and enforceable.” 9 U. S. C. § 2. This section, 
which is the centerpiece of the FAA, reflects Congress’ main 
goal in passing the legislation: “to abrogate the general 
common-law rule against specific enforcement of arbitration 
agreements,” Southland Corp. v. Keating, 465 U. S. 1, 18 
(1984) (Stevens, J., concurring in part and dissenting in 
part), and to “ensur[e] that private arbitration agreements 
are enforced according to their terms,” Volt Information 
Sciences, Inc. v. Board of Trustees of Leland Stanford Ju­
nior Univ., 489 U. S. 468, 478 (1989). Given this settled un­
derstanding of the core purpose of the FAA, the interests 
favoring enforceability of parties’ arbitration agreements are 
stronger today than before the FAA was enacted. As such, 
there is more—and certainly not less—reason to give effect 
to parties’ fairly negotiated decisions to provide for judicial 
review of arbitration awards for errors of law. 

Petitioner filed this rather complex action in an Oregon 
state court. Based on the diverse citizenship of the parties, 
respondent removed the case to federal court. More than 
three years later, and after some issues had been resolved, 

2 See Red Cross Line v. Atlantic Fruit Co., 264 U. S. 109, 120–122 (1924); 
The Atlanten, 252 U. S. 313, 315–316 (1920). Although agreements to ar­
bitrate were not specifically enforceable, courts did award nominal dam­
ages for the breach of such contracts. 
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the parties sought and obtained the District Court’s approval 
of their agreement to arbitrate the remaining issues subject 
to de novo judicial review. They neither requested, nor sug­
gested that the FAA authorized, any “expedited” disposition 
of their case. Because the arbitrator made a rather glaring 
error of law, the judge refused to affirm his award until after 
that error was corrected. The Ninth Circuit reversed. 

This Court now agrees with the Ninth Circuit’s (most re­
cent) interpretation of the FAA as setting forth the exclusive 
grounds for modification or vacation of an arbitration award 
under the statute. As I read the Court’s opinion, it identi­
fies two possible reasons for reaching this result: (1) a sup­
posed quid pro quo bargain between Congress and litigants 
that conditions expedited federal enforcement of arbitration 
awards on acceptance of a statutory limit on the scope of 
judicial review of such awards; and (2) an assumption that 
Congress intended to include the words “and no other” in 
the grounds specified in §§ 10 and 11 for the vacatur and mod­
ification of awards. Neither reason is persuasive. 

While § 9 of the FAA imposes a 1-year limit on the time 
in which any party to an arbitration may apply for confirma­
tion of an award, the statute does not require that the appli­
cation be given expedited treatment. Of course, the prem­
ise of the entire statute is an assumption that the arbitration 
process may be more expeditious and less costly than ordi­
nary litigation, but that is a reason for interpreting the stat­
ute liberally to favor the parties’ use of arbitration. An un­
necessary refusal to enforce a perfectly reasonable category 
of arbitration agreements defeats the primary purpose of 
the statute. 

That purpose also provides a sufficient response to the 
Court’s reliance on statutory text. It is true that a wooden 
application of “the old rule of ejusdem generis,” ante, at 586, 
might support an inference that the categories listed in §§ 10 
and 11 are exclusive, but the literal text does not compel 
that reading—a reading that is flatly inconsistent with the 



552US2 Unit: $U27 [01-27-12 13:52:37] PAGES PGT: OPIN

595 Cite as: 552 U. S. 576 (2008) 

Stevens, J., dissenting 

overriding interest in effectuating the clearly expressed in­
tent of the contracting parties. A listing of grounds that 
must always be available to contracting parties simply does 
not speak to the question whether they may agree to addi­
tional grounds for judicial review. 

Moreover, in light of the historical context and the broader 
purpose of the FAA, §§ 10 and 11 are best understood as a 
shield meant to protect parties from hostile courts, not a 
sword with which to cut down parties’ “valid, irrevocable and 
enforceable” agreements to arbitrate their disputes subject 
to judicial review for errors of law.3 § 2.  

Even if I thought the narrow issue presented in this case 
were as debatable as the conflict among the courts of appeals 
suggests, I would rely on a presumption of overriding impor­
tance to resolve the debate and rule in favor of petitioner’s 
position that the FAA permits the statutory grounds for 
vacatur and modification of an award to be supplemented 
by contract. A decision “not to regulate” the terms of an 
agreement that does not even arguably offend any public pol­
icy whatsoever “is adequately justified by a presumption 
in favor of freedom.” FCC v. Beach Communications, 
Inc., 508 U. S. 307, 320 (1993) (Stevens, J., concurring in 
judgment). 

Accordingly, while I agree that the judgment of the Court 
of Appeals must be set aside, and that there may be addi­
tional avenues available for judicial enforcement of parties’ 
fairly negotiated review provisions, see, ante, at 590–592, 
I respectfully dissent from the Court’s interpretation of the 

3 In the years before the passage of the FAA, arbitration awards were 
subject to thorough and broad judicial review. See Cohen & Dayton, The 
New Federal Arbitration Law, 12 Va. L. Rev. 265, 270–271 (1926); Cullinan, 
Contracting for an Expanded Scope of Judicial Review in Arbitration 
Agreements, 51 Vand. L. Rev. 395, 409 (1998). In §§ 10 and 11 of the 
FAA, Congress significantly limited the grounds for judicial vacatur or 
modification of such awards in order to protect arbitration awards from 
hostile and meddlesome courts. 
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FAA, and would direct the Court of Appeals to affirm the 
judgment of the District Court enforcing the arbitrator’s 
final award. 

Justice Breyer, dissenting. 
The question presented in this case is whether “the Fed­

eral Arbitration Act . . . precludes a federal court from en­
forcing” an arbitration agreement that gives the court the 
power to set aside an arbitration award that embodies an 
arbitrator’s mistake about the law. Pet. for Cert. i. Like 
the majority and Justice Stevens, and primarily for the 
reasons they set forth, I believe that the Act does not pre­
clude enforcement of such an agreement. See ante, at 590 
(opinion of the Court) (The Act “is not the only way into 
court for parties wanting review of arbitration awards”); 
ante, at 595 (Stevens, J., dissenting) (The Act is a “shield 
meant to protect parties from hostile courts, not a sword 
with which to cut down parties’ ‘valid, irrevocable and en­
forceable’ agreements to arbitrate their disputes subject to 
judicial review for errors of law”). 

At the same time, I see no need to send the case back for 
further judicial decisionmaking. The agreement here was 
entered into with the consent of the parties and the approval 
of the District Court. Aside from the Federal Arbitration 
Act itself, 9 U. S. C. § 1 et seq., respondent below pointed to 
no statute, rule, or other relevant public policy that the 
agreement might violate. The Court has now rejected its 
argument that the agreement violates the Act, and I would 
simply remand the case with instructions that the Court of 
Appeals affirm the District Court’s judgment enforcing the 
arbitrator’s final award. 
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NEW JERSEY v. DELAWARE 

on exceptions to report of special master 

No. 134, Orig. Argued November 27, 2007—Decided March 31, 2008 

This is the third original action between New Jersey and Delaware involv­
ing the boundary along the Delaware River (or River) separating the 
two States. The first action was settled by a compact the two States 
approved in 1905, and Congress ratified in 1907 (1905 Compact or Com­
pact). See New Jersey v. Delaware, 205 U. S. 550 (New Jersey v. Dela­
ware I). The 1905 Compact addressed fishing rights but did not define 
the interstate boundary line. Two provisions of the Compact sowed 
the seeds for further litigation. Article VII provided: “Each State may, 
on its own side of the river, continue to exercise riparian jurisdiction of 
every kind and nature.” But Article VIII added: “Nothing herein . . . 
shall affect the territorial limits, rights, or jurisdiction of either State 
of, in, or over the Delaware River, or the ownership of the subaqueous 
soil thereof, except as herein expressly set forth.” The second action, 
resolved by this Court in 1934, conclusively determined the location of 
the interstate boundary: Delaware owned “the river and the subaqueous 
soil” within a twelve-mile circle centered on New Castle, Del., “up to 
[the] low water mark on the easterly or New Jersey side”; south of the 
twelve-mile circle, the middle of the River’s main ship channel marked 
the boundary. New Jersey v. Delaware, 291 U. S. 361, 385 (New Jersey 
v. Delaware II). 

The current controversy was sparked by the Delaware Department 
of Natural Resources and Environmental Control’s (DNREC) refusal to 
grant British Petroleum permission to construct a liquefied natural gas 
(LNG) unloading terminal projected to extend beyond New Jersey’s 
shore some 2,000 feet into Delaware territory. DNREC determined 
that, under Delaware’s Costal Zone Act (DCZA), the proposed terminal 
would be an “offshore bulk product transfer facilit[y]” as well as a 
“heavy industry use,” both prohibited by the DCZA. New Jersey com­
menced this action, seeking a declaration that Article VII of the 1905 
Compact gave it exclusive regulatory authority over all projects appur­
tenant to its shores, including wharves extending past the low-water 
mark on New Jersey’s side into Delaware territory. Delaware’s answer 
asserted that, under, inter alia, Article VIII of the Compact and New 
Jersey v. Delaware II, it had regulatory authority, undiminished by Arti­
cle VII, over structures located within its borders. On cross-motions 
for summary judgment, the Special Master filed a report recommending 
a determination by this Court that the “riparian jurisdiction” preserved 
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to New Jersey by Article VII is not exclusive and that Delaware has 
overlapping jurisdiction, within the twelve-mile circle, to regulate im­
provements outshore of the low-water mark on the New Jersey side of 
the River. New Jersey filed exceptions. 

Held: Article VII of the 1905 Compact did not secure to New Jersey ex­
clusive jurisdiction over all riparian improvements commencing on its 
shores; New Jersey and Delaware have overlapping authority to regu­
late riparian structures and operations of extraordinary character 
extending outshore of New Jersey’s domain into territory over which 
Delaware is sovereign. Pp. 609–623. 

(a) The Court rejects New Jersey’s argument that Article VII, which 
accords each State “riparian jurisdiction of every kind and nature,” bars 
Delaware from any encroachment upon New Jersey’s authority over im­
provements extending from New Jersey’s shore. Pp. 609–615. 

(1) The novel term “riparian jurisdiction,” as used in Article VII, 
is properly read as a limiting modifier and does not mean “exclusive 
jurisdiction.” “[R]iparian jurisdiction” has never been a legal term of 
art, and appears to be a verbal formulation the 1905 Compact negotia­
tors devised specifically for Article VII. Elsewhere in the 1905 Com­
pact—most notably, in Article VIII—the more familiar term “jurisdic­
tion” or “exclusive jurisdiction” appears. Attributing to “riparian 
jurisdiction” the same meaning as “jurisdiction” unmodified, or equating 
the novel term with the formulation “exclusive jurisdiction,” would deny 
operative effect to each word in the Compact. See United States v. 
Menasche, 348 U. S. 528, 538–539. Presumably drafted in recognition 
of the still-unresolved boundary dispute, Article VIII requires an ex­
press statement in the Compact in order to “affect the territorial . . . 
jurisdiction of either State . . . over the Delaware River.” The Court 
resists reading the uncommon term “riparian jurisdiction,” even when 
aggrandized by the phrase “of every kind and nature,” as effectuating 
a transfer to New Jersey of Delaware’s entire “territorial . . . 
jurisdiction . . .  over [the portion of] the Delaware River [in ques­
tion].” Pp. 610–612. 

(2) A riparian landowner ordinarily enjoys the right to build a 
wharf to access navigable waters far enough to permit the loading and 
unloading of ships. But that right, New Jersey agrees, is subject to 
state regulation for the protection of the public. New Jersey sees itself, 
however, as the only State empowered to regulate, for the benefit of the 
public, New Jersey landowners’ exercise of riparian rights. Commonly, 
the State that grants riparian rights also has regulatory authority over 
their exercise. But the 1905 Compact’s negotiators faced an unusual 
situation: As long as the boundary issue remained unsettled, they could 
not know which State was sovereign within the twelve-mile circle be­
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yond New Jersey’s shore. They likely knew, however, that “[t]he rights 
of a riparian owner [seeking to wharf out into] a navigable stream . . .  
are governed by the law of the state in which the stream is situated.” 
Weems Steamboat Co. of Baltimore v. People’s Steamboat Co., 214 U. S. 
345, 355. With the sovereignty issue reserved by the 1905 Compact for 
another day, it is difficult to gainsay the Special Master’s conclusion that 
Article VII’s reference to “riparian jurisdiction” did not mean “exclusive 
jurisdiction.” Endeavoring to harmonize Article VII with the bound­
ary determination, the Special Master concluded that Article VII’s pres­
ervation to each State of “riparian jurisdiction” gave New Jersey control 
of the riparian rights ordinarily and usually enjoyed by landowners on 
New Jersey’s shore. But once the boundary line at low water is passed, 
the Special Master further concluded, New Jersey’s regulatory authority 
is qualified. Just as New Jersey cannot grant land belonging to Dela­
ware, New Jersey cannot authorize activities that go beyond the exer­
cise of ordinary and usual riparian rights in the face of contrary regula­
tion by Delaware. Pp. 612–615. 

(b) An 1834 compact between New Jersey and New York establishing 
the two States’ common Hudson River boundary casts informative light 
on the 1905 New Jersey-Delaware Compact. Similar to the boundary 
settled in New Jersey v. Delaware II, the 1834 accord located the New 
Jersey-New York boundary at “the low water-mark on the . . . New  
Jersey side [of the Hudson River,]” 4 Stat. 710. Unlike the 1905 Com­
pact, however, the 1834 agreement expressly gave New Jersey “the 
exclusive right of property in and to . . . land under water” and 
“the exclusive jurisdiction of and over the wharves, docks, and 
improvements . . . on the shore of the said state . .  . ,”  ibid. (emphasis 
added). Comparable language is noticeably absent in Article VII of the 
1905 Compact, while other provisions of the Compact appear to have 
been adopted almost verbatim from the 1834 New Jersey-New York 
accord. New Jersey, therefore, could hardly claim ignorance that Arti­
cle VII could have been but was not drafted to grant it “exclusive 
jurisdiction” (not merely “riparian jurisdiction”) over wharves and 
other improvements extending from its shore into navigable waters. 
Pp. 615–617. 

(c) Virginia v. Maryland, 540 U. S. 56, 75—in which this Court held 
that a Maryland-Virginia boundary settlement gave Virginia “sovereign 
authority, free from regulation by Maryland, to build improvements 
appurtenant to [Virginia’s] shore and to withdraw water from the 
[Potomac] River”—provides scant support for New Jersey’s claim. As 
the Special Master explained, the result in Virginia v. Maryland turned 
on the unique language of the 1785 compact and 1877 arbitration award 
there involved. The 1785 compact addressed only “the right [of the 
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citizens of each State] to build wharves and improvements regardless of 
which State ultimately was determined to be sovereign over the River,” 
id., at 69. Concerning the States themselves, the 1877 arbitration 
award that settled the boundary was definitive. See id., at 75. By 
recognizing in that award Virginia’s right, “qua sovereign,” “to use the 
River beyond low-water mark,” id., at 72, the arbitrators manifested 
their intention to safeguard Virginia’s authority to construct riparian 
improvements outshore of the low-water mark free from regulation by 
Maryland. By contrast, neither the 1905 Compact nor New Jersey v. 
Delaware II purported to give New Jersey all regulatory oversight (as 
opposed to only “riparian jurisdiction”). Pp. 617–618. 

(d) Delaware’s claim to regulatory authority is further supported by 
New Jersey’s acceptance (until the present controversy) of Delaware’s 
jurisdiction over water and land within its domain to preserve the qual­
ity and prevent deterioration of its coastal areas. When New Jersey 
sought federal approval for its coastal management program, it made 
the representation—fundamentally inconsistent with its position here— 
that any New Jersey project extending beyond mean low water within 
the twelve-mile circle would require coastal permits from both States. 
DNREC, with no objection from New Jersey, had previously rejected 
as a prohibited bulk transfer facility an earlier request to build an LNG 
terminal extending from New Jersey into Delaware. DNREC issued 
permits for each of the three structures extending from New Jersey 
into Delaware built between 1969 and 2006, one of them undertaken by 
New Jersey itself. Even during the pendency of this action, New Jer­
sey applied to Delaware for renewal of the permit covering the portion 
of New Jersey’s project that extended into Delaware. Pp. 618–621. 

(e) Nowhere does Article VII “expressly set forth,” in Article VIII’s 
words, Delaware’s lack of any governing authority over territory within 
the State’s own borders. The Special Master correctly determined that 
Delaware’s pre-1971 “hands off” policy regarding coastal development 
did not signal that the State never could or never would assert any 
regulatory authority over structures using its subaqueous land. In the 
decades since Delaware, pursuant to the DCZA, began to manage its 
waters and submerged lands, the State has followed a consistent course: 
Largely with New Jersey’s cooperation, Delaware has checked proposed 
structures and activity extending beyond New Jersey’s shore into Dela­
ware’s domain in order to protect the natural environment of its coastal 
areas. P. 622. 

(f ) Given the authority over riparian rights preserved for New Jersey 
by the 1905 Compact, Delaware may not impede ordinary and usual 
exercises of the right of riparian owners to wharf out from New Jersey’s 
shore. The project British Petroleum sought to construct and operate, 



552US2 Unit: $U28 [01-27-12 13:55:16] PAGES PGT: OPIN

601 Cite as: 552 U. S. 597 (2008) 

Opinion of the Court 

however, goes well beyond the ordinary or usual. Delaware’s classifi­
cation of the proposed LNG unloading terminal as a “heavy industry 
use” and a “bulk product transfer facilit[y]” under the DCZA has not 
been, and hardly could be, challenged as inaccurate. Consistent with 
the scope of Delaware’s retained police power to regulate certain ripar­
ian uses, it was within that State’s authority to prohibit construction of 
the LNG facility. Pp. 622–623. 

Delaware’s authority to deny British Petroleum permission to construct 
the proposed LNG terminal confirmed; New Jersey’s exceptions over­
ruled; and the Special Master’s proposed decree entered with modifica­
tions consistent with the Court’s opinion. 

Ginsburg, J., delivered the opinion of the Court, in which Roberts, 
C. J., and Kennedy, Souter, and Thomas, JJ., joined, and in which Ste­

vens, J., joined as to paragraphs 1(c), 2, 3, and 4 of the Decree. Stevens, 
J., filed an opinion concurring in part and dissenting in part, post, p. 624. 
Scalia, J., filed a dissenting opinion, in which Alito, J., joined, post, p. 628. 
Breyer, J., took no part in the consideration or decision of the case. 

H. Bartow Farr III argued the cause for plaintiff. With 
him on the brief were Anne Milgram, Attorney General of 
New Jersey, Rachel J. Horowitz and Barbara L. Conklin, 
Deputy Attorneys General, Gerard Burke, Assistant Attor­
ney General, and John R. Renella, William E. Andersen, 
Amy C. Donlon, Dean Jablonski, and Eileen P. Kelly, Dep­
uty Attorneys General. 

David C. Frederick argued the cause for defendant. With 
him on the brief were Joseph R. Biden III, Attorney General 
of Delaware, Kevin P. Maloney, Scott H. Angstreich, Scott 
K. Attaway, Priya R. Aiyar, Collins J. Seitz, Jr., Matthew 
F. Boyer, and Max B. Walton.* 

Justice Ginsburg delivered the opinion of the Court. 
The States of Delaware and New Jersey seek this Court’s 

resolution of a dispute concerning their respective regula­
tory authority over a portion of the Delaware River within 
a circle of twelve miles centered on the town of New Castle, 

*Stuart A. Raphael and Sona Rewari filed a brief for BP America Inc. 
et al. as amici curiae. 
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Delaware. In an earlier contest between the two States, 
this Court upheld the title of Delaware to “the river and the 
subaqueous soil” within the circle “up to [the] low water 
mark on the easterly or New Jersey side.” New Jersey v. 
Delaware, 291 U. S. 361, 385 (1934) (New Jersey v. Delaware 
II).1 Prior to that 1934 boundary determination, in 1905, 
the two States had entered into an accord (1905 Compact or 
Compact), which Congress ratified in 1907. The Compact 
accommodated both States’ concerns on matters over which 
the States had crossed swords: service of civil and criminal 
process on vessels and rights of fishery within the twelve­
mile zone. Although the parties were unable to reach agree­
ment on the interstate boundary at that time, the 1905 Com­
pact contained two jurisdictional provisions important to the 
current dispute: 

“Art. VII. Each State may, on its own side of the 
river, continue to exercise riparian jurisdiction of every 
kind and nature, and to make grants, leases, and convey­
ances of riparian lands and rights under the laws of the 
respective States. 

“Art. VIII. Nothing herein contained shall affect the 
territorial limits, rights, or jurisdiction of either State 
of, in, or over the Delaware River, or the ownership of 
the subaqueous soil thereof, except as herein expressly 
set forth.” Act of Jan. 24, 1907, 34 Stat. 860. 

The controversy we here resolve was sparked by Dela­
ware’s refusal to grant permission for construction of a lique­
fied natural gas (LNG) unloading terminal that would extend 
some 2,000 feet from New Jersey’s shore into territory New 
Jersey v. Delaware II adjudged to belong to Delaware. The 
LNG plant, storage tanks, and other structures would be 

1 A map showing the interstate boundary line is annexed to the Court’s 
Decree. New Jersey v. Delaware II, 295 U. S. 694, 700 (1935). Six of 
New Jersey’s municipalities have one boundary all or partially at the low­
water mark of the Delaware River within the twelve-mile circle. 
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maintained onshore in New Jersey. Relying on Article VII 
of the 1905 Compact, New Jersey urged that it had exclusive 
jurisdiction over all projects appurtenant to its shores, in­
cluding wharves extending past the low-water mark on New 
Jersey’s side into Delaware territory. Delaware asserted 
regulatory authority, undiminished by Article VII, over 
structures located within its borders; in support, Delaware 
invoked, inter alia, Article VIII of the 1905 Compact and 
our decision in New Jersey v. Delaware II. The Special 
Master we appointed to superintend the proceedings filed 
a report recommending a determination that Delaware has 
authority to regulate the proposed construction, concur­
rently with New Jersey, to the extent that the project 
reached beyond New Jersey’s border and extended into Dela­
ware’s domain. 

We accept the Special Master’s recommendation in princi­
pal part. Article VII of the 1905 Compact, we hold, did not 
secure to New Jersey exclusive jurisdiction over all riparian 
improvements commencing on its shores.2 The parties’ own 
conduct, since the time Delaware has endeavored to regulate 
coastal development, supports the conclusion to which other 
relevant factors point: New Jersey and Delaware have over­
lapping authority to regulate riparian structures and op­
erations of extraordinary character extending outshore of 
New Jersey’s domain into territory over which Delaware is 
sovereign. 

I 

Disputes between New Jersey and Delaware concerning 
the boundary along the Delaware River (or River) separating 
the two States have persisted “almost from the beginning of 
statehood.” New Jersey v. Delaware II, 291 U. S., at 376. 
The history of the States’ competing claims of sovereignty, 

2 All Members of the Court agree that New Jersey lacks exclusive juris­
diction over riparian structures. Post, at 633 (Scalia, J., dissenting); 
post, at 626 (Stevens, J., concurring in part and dissenting in part). 
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rehearsed at length in New Jersey v. Delaware II, need not 
be detailed here. In brief, tracing title through a series of 
deeds originating with a 1682 grant from the Duke of York 
to William Penn, Delaware asserted dominion, within the 
twelve-mile circle, over the River and its subaqueous lands 
up to the low-water mark on the New Jersey side. Id., 
at 364, 374.3 New Jersey claimed sovereign ownership up 
to the middle of the navigable channel. Id., at 363–364. 

The instant proceeding is the third original action New 
Jersey has commenced against Delaware involving the Dela­
ware River boundary between the two States. The first ac­
tion, New Jersey v. Delaware, No. 1, Orig. (filed 1877) (New 
Jersey v. Delaware I), was propelled by the States’ disagree­
ments over fishing rights. See Report of Special Master 3 
(Report).4 That case “slumbered for many years.” New 
Jersey v. Delaware II, 291 U. S., at 377. Eventually, the par­
ties negotiated a Compact, which both States approved in 
1905, and Congress ratified in 1907. See Act of Jan. 24, 1907, 
ch. 394, 34 Stat. 858. Modest in comparison to the parties’ 
initial aim, the Compact left location of the interstate bound­
ary an unsettled question.5 New Jersey then withdrew its 

3 The “low-water mark” of a river is “the point to which the water re­
cedes at its lowest stage.” Black’s Law Dictionary 1623 (8th ed. 2004). 

4 The Report of the Special Master, and all public filings in this case, are 
available at http://www.pierceatwood.com/custompagedisplay.asp?Show=2. 

5 After the States approved the Compact, but prior to Congress’ ratifi­
cation, the parties submitted a joint application for suspension of Court 
proceedings pending action by the National Legislature. New Jersey v. 
Delaware I, O. T. 1905, No. 1, Orig., Statement of reasons submitted orally 
for the joint application of Counsel on both sides for suspension of proceed­
ings until the further order of the Court (reproduced in 1 App. of Delaware 
on Cross-Motions for Summary Judgment 190 (hereinafter Del. App.)). 
In that submission, Delaware’s counsel represented that “[t]he compact . . .  
was . . . not a  settlement of the disputed boundary, but a truce or modus 
vivendi.” Ibid. Counsel further stated that the “main purpose” of the 
Compact was to authorize joint regulation of “the business of fishing in 
the Delaware River and Bay.” Ibid. 

http://www.pierceatwood.com/custompagedisplay.asp?Show=2
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complaint and this Court dismissed the case without preju­
dice. New Jersey v. Delaware I, 205 U. S. 550 (1907). 

The second original action, New Jersey v. Delaware II, was 
fueled by a dispute over ownership of an oyster bed in the 
River below the twelve-mile circle. See Report 14. In re­
sponse to New Jersey’s complaint, the Court conclusively 
settled the boundary between the States. Confirming the 
Special Master’s report, the Court held that, within the 
twelve-mile circle, Delaware owns the River and the sub­
aqueous soil up to the low-water mark on the New Jersey 
side. 291 U. S., at 385.6 But New Jersey gained the dis­
puted oyster bed: South of the circle, the Court adjudged 
the boundary “to be the middle of the main ship channel in 
Delaware River and Bay.” Ibid. See also New Jersey v. 
Delaware II, 295 U. S. 694, 699 (1935) (Decree) (perpetually 
enjoining the States from further disputing the boundary). 

In upholding Delaware’s title to the area within the 
twelve-mile circle, the Court rejected an argument pressed 
by New Jersey based on the 1905 Compact: By agreeing to 
the Compact, New Jersey urged, Delaware had abandoned 
any claim of ownership beyond the middle of the River. The 
Court found New Jersey’s argument “wholly without force.” 
291 U. S., at 377. “The compact of 1905,” the Court de­
clared, “provides for the enjoyment of riparian rights, for 
concurrent jurisdiction in respect of civil and criminal proc­
ess, and for concurrent rights of fishery. Beyond that it does 
not go.” Id., at 377–378. The Court next recited in full the 
text of Article VIII of the Compact: “Nothing herein con­
tained shall affect the territorial limits, rights, or jurisdiction 
of either State of, in, or over the Delaware River, or the 
ownership of the subaqueous soil thereof, except as herein 

6 The dissent suggests, post, at 630, that the long dormant first original 
action “appeared to be going badly” for Delaware. The strength of Dela­
ware’s claim to sovereign ownership of the riverbed within the twelve­
mile circle, however, is comprehensively described in New Jersey v. Dela­
ware II, 291 U. S., at 364–378. 
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expressly set forth.” Id., at 378 (internal quotation marks 
omitted). 

II 

The current controversy arose out of the planned construc­
tion of facilities to import, store, and vaporize foreign-source 
LNG; the proposed project would be operated by Crown 
Landing, LLC, a wholly owned subsidiary of British Petro­
leum (BP). See Report 19; 6 App. of Delaware on Cross-
Motions for Summary Judgment 3793, 3804–3807 (herein­
after Del. App.) (Request for Coastal Zone Status Decision). 
The “Crown Landing” project would include a gasification 
plant, storage tanks, and other structures onshore in New 
Jersey, and a pier and related structures extending some 
2,000 feet from New Jersey’s shore into Delaware. Report 
19–20; 6 Del. App. 3804. Supertankers with capacities of up 
to 200,000 cubic meters (more than 40 percent larger than 
any ship then carrying natural gas) would berth at the pier. 
Id., at 3810.7 A multipart transfer system—including, inter 
alia, cryogenic piping, a containment trough, and utility 
lines—would be installed on the 6,000-square-foot unloading 
platform and along the pier to transport the LNG (at suffi­
ciently cold temperatures to keep it in a liquid state) from 
ships to three 158,000-cubic-meter storage tanks onshore; 
vapor byproducts resulting from the onshore gasification 
would be returned to the tankers. Report 19–20; 6 Del. 
App. 3804; 7 id., at 4307 (Cherry Affidavit). Even “[d]uring 
the holding mode of terminal operation (when no ship is un­
loading),” LNG would circulate through the piping along the 
pier to “keep the line cold.” 6 id., at 3804. Construction of 

7 Two or three LNG supertankers, it was anticipated, would arrive at 
the unloading terminal each week. 7 Del. App. 4303, 4307 (Affidavit of 
Philip Cherry, Delaware Dept. of Natural Resources and Environmental 
Control, Director of Policy and Planning) (hereinafter Cherry Affidavit). 
In transit, the ships would pass densely populated areas, id., at 4307–4308; 
a moving safety zone would restrict other vessels 3,000 feet ahead and 
behind, and 1,500 feet on all sides of a supertanker, id., at 4308. 
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the Crown Landing project would require dredging 1.24 mil­
lion cubic yards of subaqueous soil, affecting approximately 
29 acres of the riverbed within Delaware’s territory. Re­
port 19–20.8 

In September 2004, BP sought permission from Delaware’s 
Department of Natural Resources and Environmental Con­
trol (DNREC) to construct the Crown Landing unloading 
terminal. See id., at 20.9 DNREC refused permission 
some months later on the ground that the terminal was 
barred by Delaware’s Coastal Zone Act (DCZA), Del. Code 
Ann., Tit. 7, § 7001 et seq. (2001),10 as a prohibited “offshore 
. . . bulk  product transfer facilit[y]” as well as a prohibited 
“[h]eavy industry us[e],” § 7003; Report 20.11 

Reactions to DNREC’s decision boiled over on both sides. 
New Jersey threatened to withdraw state pension funds 
from Delaware banks, and Delaware considered authorizing 
the National Guard to protect its border from encroachment. 

8 The dissent points to other projects involving extensive dredging. 
Post, at 642. The examples presented, however, involved large-scale pub­
lic works, not privately owned and operated facilities. 

9 Three months after seeking Delaware’s permission, BP commenced the 
permitting process in New Jersey, by filing a Waterfront Development 
Application with New Jersey’s Department of Environmental Protection. 
Report 20. 

10 The DCZA is designed “to control the location, extent and type of 
industrial development in Delaware’s coastal areas . . . and [to] safeguard 
th[e] use [of those areas] primarily for recreation and tourism.” Del. Code 
Ann., Tit. 7, § 7001 (2001). 

11 On BP’s appeal, Delaware’s Coastal Zone Industrial Control Board 
affirmed DNREC’s determination that the Crown Landing project was a 
bulk product transfer facility prohibited by the DCZA. BP did not appeal 
the decision, rendering it a final determination. Report 20–21. The dis­
sent suspects that Delaware’s permit denial may have been designed to 
lure BP away from New Jersey, siting the plant, instead, on Delaware’s 
“own shore.” Post, at 645. Delaware law, however, proscribes “[h]eavy 
industry us[e],” Del. Code Ann., Tit. 7, § 7003, in any area within “[t]he 
coastal zone” over which Delaware is sovereign, § 7002(a). Nothing what­
ever in the record before us warrants the suggestion that Delaware 
acted duplicitously. 
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See Report 21. One New Jersey legislator looked into re­
commissioning the museum-piece battleship U. S. S. New Jer­
sey, in the event that the vessel might be needed to repel an 
armed invasion by Delaware. See ibid. 

New Jersey commenced the instant action in 2005, seeking 
a declaration that Article VII of the 1905 Compact estab­
lishes its exclusive jurisdiction “to regulate the construction 
of improvements appurtenant to the New Jersey shore of 
the Delaware River within the Twelve-Mile Circle, free of 
regulation by Delaware.” Motion to Reopen and for Supple­
mental Decree 35; see Report 22, 29. We granted leave to 
file a bill of complaint. 546 U. S. 1028 (2005). Delaware op­
posed New Jersey’s reading of Article VII, and maintained 
that the 1905 Compact did not give New Jersey exclusive 
authority to “approve projects that encroach on Delaware 
submerged lands without any say by Delaware.” Brief for 
Delaware in Opposition to New Jersey’s Motion to Reopen 
and for Supplemental Decree 21; see Report 23, 29. 

The Special Master appointed by the Court, Ralph I. 
Lancaster, Jr., 546 U. S. 1147 (2006), superintended discovery 
and carefully considered nearly 6,500 pages of materials pre­
sented by the parties in support of cross-motions for sum­
mary judgment. Report 27. He ultimately determined 
that the “riparian jurisdiction” preserved to New Jersey by 
Article VII of the 1905 Compact “is not exclusive” and that 
Delaware “has overlapping jurisdiction to regulate . . .  
improvements outshore of the low water mark on the New 
Jersey side of the River.” Id., at 32. New Jersey filed ex­
ceptions to which we now turn.12 

12 New Jersey takes no exception to the Special Master’s determinations 
that Delaware was not judicially estopped from challenging New Jersey’s 
interpretation of Article VII, Report 86–92, and that Delaware has not 
lost jurisdiction through prescription and acquiescence, id., at 92–99. See 
Exceptions by New Jersey to Report of Special Master and Supporting 
Brief 16, n. 5 (hereinafter New Jersey Exceptions). 
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III 

At the outset, we summarize our decision and the principal 
reasons for it. In accord with the Special Master, we hold 
that Article VII of the 1905 Compact does not grant New 
Jersey exclusive jurisdiction over all riparian improvements 
extending outshore of the low-water mark. First, the novel 
term “riparian jurisdiction,” which the parties employed in 
the Compact, is properly read as a limiting modifier and not 
as synonymous with “exclusive jurisdiction.” Second, an 
1834 compact between New Jersey and New York casts in­
formative light on the later New Jersey-Delaware accord. 
Third, our decision in Virginia v. Maryland, 540 U. S. 56 
(2003), provides scant support for New Jersey’s claim. We 
there held that a Maryland-Virginia boundary settlement 
gave Virginia “sovereign authority, free from regulation by 
Maryland, to build improvements appurtenant to [Virginia’s] 
shore and to withdraw water from the [Potomac] River.” 
Id., at 75. Delaware’s 1905 agreement to New Jersey’s exer­
cise of “riparian jurisdiction,” made when the boundary was 
still disputed, cannot plausibly be read as an equivalent rec­
ognition of New Jersey’s sovereign authority. Finally, Dela­
ware’s claim to regulating authority is supported by New 
Jersey’s acceptance (until the present controversy) of Dela­
ware’s jurisdiction over water and land within its domain to 
preserve the quality and prevent deterioration of the State’s 
coastal areas. 

A 

New Jersey hinges its case on Article VII of the 1905 Com­
pact, which it reads as conferring on “each State complete 
regulatory authority over the construction and operation of 
riparian improvements on its shores, even if the improve­
ments extend past the low-water mark.” Exceptions by 
New Jersey to Report of Special Master and Supporting 
Brief 16 (hereinafter New Jersey Exceptions). New Jersey 
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v. Delaware II, New Jersey recognizes, confirmed Delaware’s 
sovereign ownership of the River and subaqueous soil within 
the twelve-mile circle. But, New Jersey emphasizes, the 
Court expressly made that determination “subject to the 
Compact of 1905.” 291 U. S., at 385. New Jersey acknowl­
edges that Delaware “unquestionably can exercise its police 
power outshore of the low-water mark.” New Jersey Ex­
ceptions 16. New Jersey contends, however, that Delaware 
cannot do so in a manner that would interfere with the au­
thority over riparian rights that Article VII of the 1905 
Compact preserves for New Jersey. Ibid. 

Because the meaning of the 1905 Compact and, in particu­
lar, Article VII, is key to the resolution of this controversy, 
we focus our attention on that issue. Significantly, Article 
VII provides that “[e]ach State may, on its own side of the 
river, continue to exercise” not “exclusive jurisdiction” or 
“jurisdiction” unmodified, but “riparian jurisdiction of every 
kind and nature.” 34 Stat. 860. New Jersey argues that 
“riparian jurisdiction” should be read broadly to encompass 
full police-power jurisdiction over activities carried out on 
riparian structures. New Jersey Exceptions 36–37. If 
New Jersey enjoys full police power over improvements ex­
tending from its shore, New Jersey reasons, then necessarily 
Delaware cannot encroach on that authority. See Report 54. 

1 

We agree with the Special Master that “ ‘riparian’ is a lim­
iting modifier.” Report 57. Interpreting an interstate 
compact, “[j]ust as if [we] were addressing a federal statute,” 
New Jersey v. New York, 523 U. S. 767, 811 (1998), it would 
be appropriate to construe a compact term in accord with its 
common-law meaning, see Morissette v. United States, 342 
U. S. 246, 263 (1952). The term “riparian jurisdiction,” how­
ever, was not a legal term of art in 1905, nor is it one now. 
See 7 Del. App. 4279, 4281 (Expert Report of Professor Jo­
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seph L. Sax (Nov. 7, 2006)). As the Special Master stated, 
“riparian jurisdiction” appears to be a verbal formulation 
“devised by the [1905 Compact] drafters specifically for Arti­
cle VII.” Report 54.13 

Elsewhere in the Compact, one finds the more familiar 
terms “jurisdiction” (in the introductory paragraphs and, 
most notably, in Article VIII) or “exclusive jurisdiction” (in 
Article IV).14 To attribute to “riparian jurisdiction” the 
same meaning as “jurisdiction” unmodified, or to equate the 
novel term with the distinct formulation “exclusive juris­
diction,” would deny operative effect to each word in the 
Compact, contrary to basic principles of construction. See 
United States v. Menasche, 348 U. S. 528, 538–539 (1955). 

In this regard, Article VIII bears reiteration: 

“Nothing herein contained shall affect the territorial 
limits, rights, or jurisdiction of either State of, in, or 
over the Delaware River, or the ownership of the sub­
aqueous soil thereof, except as herein expressly set 
forth.” 34 Stat. 860. 

Presumably drafted in recognition of the still-unresolved 
boundary dispute, see supra, at 603–606, Article VIII re­
quires an express statement in the Compact in order to “af­
fect the territorial . . . jurisdiction of either State . . .  over 
the Delaware River.” We resist reading the uncommon 
term “riparian jurisdiction,” even when aggrandized by the 

13 The term appears in no other interstate compact. New Jersey’s codi­
fication of the 1905 Compact, N. J. Stat. Ann. § 52:28–41 (West 2001), in­
cludes the term, but our attention has been called to no other state statute 
that does so. 

14 The last paragraph of Article IV reads: “Each State shall have and 
exercise exclusive jurisdiction within said river to arrest, try, and punish 
its own inhabitants for violation of the concurrent legislation related to 
fishery herein provided for.” 34 Stat. 860 (emphasis added). See also id., 
at 859 (Articles I and II, recognizing the “exclusive jurisdiction” of each 
State in regard to service of criminal process). 
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phrase “of every kind and nature,” as tantamount to an ex­
press cession by Delaware of its entire “territorial . . . 
jurisdiction . . . over the Delaware River.” 

2 

Endeavoring to fathom the import of the novel term “ri­
parian jurisdiction,” the Special Master recognized that a ri­
parian landowner ordinarily enjoys the right to build a wharf 
to access navigable waters far enough to permit the loading 
and unloading of ships. Report 47–49, 58–59. Accord 1 
H. Farnham, Law of Waters and Water Rights § 62, p. 279 
(1904) (“The riparian owner is also entitled to have his con­
tact with the water remain intact. This is what is known as 
the right of access, and includes the right to erect wharves 
to reach the navigable portion of the stream.”); id., § 111, 
p. 520 (“A wharf is a structure on the margin of navigable 
water, alongside of which vessels are brought for the sake of 
being conveniently loaded or unloaded.”). But the Special 
Master also recognized that the right of a riparian owner to 
wharf out is subject to state regulation. Report 58; see 1 
Farnham, supra, § 63, p. 284 (rights of riparian owner “are 
always subordinate to the public rights, and the state may 
regulate their exercise in the interest of the public”); Shively 
v. Bowlby, 152 U. S. 1, 40 (1894) (“[A] riparian proprietor . . . 
has the right of access to the navigable part of the stream in 
front of his land, and to construct a wharf or pier projecting 
into the stream . . . , subject to such general rules and regula­
tions as the legislature may prescribe for the protection of 
the public . . . .” (internal quotation marks omitted)). 

New Jersey took no issue with the Special Master’s recog­
nition that States, in the public interest, may place restric­
tions on a riparian proprietor’s activities. In its response to 
Delaware’s request for admissions, New Jersey readily ac­
knowledged that a person wishing to conduct a particular 
activity on a wharf, in addition to obtaining a riparian grant, 
would have to comply with all other “applicable New Jersey 
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laws, and local laws.” 6 Del. App. 4147, 4156 (New Jersey’s 
Responses to Delaware’s First Request for Admissions ¶ 22 
(Sept. 8, 2006)). See also Restatement (Second) of Torts 
§ 856, Comment e, pp. 246–247 (1977) (“[A] state may exercise 
its police power by controlling the initiation and conduct of 
riparian and nonriparian uses of water.”). But New Jersey 
sees itself, to the exclusion of Delaware, as the State empow­
ered to regulate, for the benefit of the public, New Jersey 
landowners’ exercise of riparian rights. 

In the ordinary case, the State that grants riparian rights 
is also the State that has regulatory authority over the exer­
cise of those rights. But cf. Cummings v. Chicago, 188 U. S. 
410, 431 (1903) (federal regulation of wharfing out in the Cal­
umet River did not divest local government of regulatory 
authority based on location of project within that govern­
ment’s territory). In this regard, the negotiators of the 1905 
Compact faced an unusual situation: As long as the boundary 
issue remained unsettled, they could not know which State 
was sovereign within the twelve-mile circle beyond New Jer­
sey’s shore. They likely knew, however, that “[i]n a case of 
wharfing out . . . ‘[t]he  rights of a riparian owner upon a 
navigable stream in this country are governed by the law of 
the State in which the stream is situated.’ ” 1 S. Wiel, 
Water Rights in the Western States § 898, p. 934 (3d ed. 1911) 
(quoting Weems Steamboat Co. of Baltimore v. People’s 
Steamboat Co., 214 U. S. 345, 355 (1909)). With the issue of 
sovereignty reserved by the 1905 Compact drafters for an­
other day, the Special Master’s conclusion that Article VII’s 
reference to “riparian jurisdiction” did not mean “exclusive 
jurisdiction” is difficult to gainsay. 

The Special Master pertinently observed that, as New Jer­
sey read the 1905 Compact, Delaware had given up all gov­
erning authority over the disputed area while receiving 
nothing in return. He found New Jersey’s position “implau­
sible.” Report 63. “Delaware,” the Special Master stated, 
“would not have willingly ceded all jurisdiction over matters 
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taking place on land that [Delaware adamantly] contended it 
owned exclusively and outright.” Id., at 64.15 

New Jersey asserts that Delaware did just that, as shown 
by representations made during proceedings in New Jersey 
v. Delaware II. New Jersey Exceptions 44. Delaware’s 
reply brief before the Special Master in that case stated: “Ar­
ticle VII of the Compact is obviously merely a recognition of 
the rights of the riparian owners of New Jersey and a cession 
to the State of New Jersey by the State of Delaware of juris­
diction to regulate those rights.” 1 App. of New Jersey on 
Motion for Summary Judgment 123a. Further, at oral argu­
ment before the Special Master in that earlier fray, Dela­
ware’s counsel said that, in his view, the 1905 Compact 
“ceded to the State of New Jersey all the right to control the 
erection of [wharves extending into the Delaware River from 
New Jersey’s shore] and to say who shall erect them.” Id., 
at 126a–1. 

The Special Master in the instant case found New Jersey’s 
position dubious, as do we. The representations Delaware 
made in the course of New Jersey v. Delaware II, the Special 
Master here observed, were “fully consistent with [the Mas­
ter’s] interpretation of Article VII [of the 1905 Compact].” 
Report 89. New Jersey did indeed preserve “the right to 

15 The dissent insists that Delaware received “plenty in return.” Post, 
at 630. But, in truth, the 1905 Compact gave neither State “plenty.” 
Each State accommodated to the other to assure equal access to fishing 
rights in the River. See supra, at 604, n. 5. Delaware agreed to the 
Compact “not [as] a settlement of the disputed boundary, but [as] a truce 
or modus vivendi.” 1 Del. App. 190. In deciding whether to proceed 
with the litigation, Delaware’s Attorney General advised that the suit 
“would entail very considerable expense.” 2 id., at 1069, 1075 (Letter 
from Herbert Ward to Gov. John Hunn (Jan. 31, 1903)). He noted, how­
ever, that the process of preparing Delaware’s Answer had “greatly 
strengthened the belief and reliance of counsel . . . upon the justice of her 
claim.” Id., at 1076. The decision in New Jersey v.  Delaware II con­
firmed Delaware’s conviction. See supra, at 605, n. 6. 
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exercise its own jurisdiction over riparian improvements ap­
purtenant to its shore.” Ibid. But, critically, Delaware no­
where “suggested that New Jersey would have the exclusive 
authority to regulate all aspects of riparian improvements, 
even if on Delaware’s land.” Ibid. 

Delaware, in its argument before the Special Master, was 
equally uncompromising. As a result of the 1934 boundary 
determination, Delaware urged, “the entire River is on Dela­
ware’s ‘own side,’ and New Jersey consequently ha[d] no 
‘side’ of the River on which to exercise any riparian rights 
or riparian jurisdiction.” Id., at 36. Article VII of the 1905 
Compact, according to Delaware, was a “temporary” meas­
ure, “entirely . . . contingent on the ultimate resolution of the 
boundary.” Id., at 39. That reading, the Special Master 
demonstrated, was altogether fallacious. Id., at 36–40. 

Seeking to harmonize Article VII with the boundary de­
termination, the Special Master reached these conclusions. 
First, the 1905 Compact gave New Jersey no authority to 
grant lands owned by Delaware. Id., at 45–46. Second, Ar­
ticle VII’s preservation to each State of “riparian jurisdic­
tion” means that New Jersey may control the riparian rights 
ordinarily and usually enjoyed by landowners on New Jer­
sey’s shore. For example, New Jersey may define “how far 
a riparian owner can wharf out, the quantities of water that 
a riparian owner can draw from the River, and the like.” 
Id., at 57–58. Nevertheless, New Jersey’s regulatory au­
thority is qualified once the boundary line at low water 
is passed. Id., at 58. Just as New Jersey cannot grant 
land belonging to Delaware, so New Jersey cannot author­
ize activities that go beyond the exercise of ordinary and 
usual riparian rights in the face of contrary regulation by 
Delaware. 

B 

Interstate compacts, like treaties, are presumed to be “the 
subject of careful consideration before they are entered into, 
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and are drawn by persons competent to express their mean­
ing and to choose apt words in which to embody the pur­
poses of the high contracting parties.” Rocca v. Thompson, 
223 U. S. 317, 332 (1912). Accordingly, the Special Master 
found informative a comparison of language in the 1905 Com­
pact with language contained in an 1834 compact between 
New Jersey and New York. See Report 65. That compact 
established the two States’ common boundary along the Hud­
son River. Act of June 28, 1834, ch. 126, 4 Stat. 708. Simi­
lar to the boundary between New Jersey and Delaware set­
tled in 1934 in New Jersey v. Delaware II, the 1834 accord 
located the New Jersey-New York boundary at “the low 
water-mark on the westerly or New Jersey side [of the Hud­
son River].” Art. Third, 4 Stat. 710; cf. supra, at 602. The 
1834 agreement, however, expressly gave to New Jersey 
“the exclusive right of property in and to the land under 
water lying west of the middle of the bay of New York, and 
west of the middle of that part of the Hudson river which 
lies between Manhattan island and New Jersey” and “the 
exclusive jurisdiction of and over the wharves, docks, and 
improvements, made and to be made on the shore of the said 
state . . . .” Art. Third, ¶¶ 1, 2, 4 Stat. 710 (emphasis added). 

“Comparable language [conferring exclusive authority],” 
the Special Master observed, “is noticeably absent in the 
[1905] Compact.” Report 66. The Master found this dis­
parity “conspicuous,” id., at 68, for “[s]everal provisions in 
the two interstate compacts [contain] strikingly similar lan­
guage,” id., at 66; see id., App. J (Table Comparing Similar 
Provisions in the New Jersey-New York Compact of 1834 
and the New Jersey-Delaware Compact of 1905). Given that 
provisions of the 1905 Compact appear to have been adopted 
almost verbatim from New Jersey’s 1834 accord with New 
York, see ibid., New Jersey could hardly claim ignorance that 
Article VII could have been drafted to grant New Jersey 
“exclusive jurisdiction” (not merely “riparian jurisdiction”) 
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over wharves and other improvements extending from its 
shore into navigable Delaware River waters, id., at 67.16 

C 

New Jersey urged before the Special Master, and in its 
exceptions to his report, that Virginia v. Maryland, 540 
U. S. 56, is dispositive of this case.17 Both cases involved 
an interstate compact, which left the boundary between the 
contending States unresolved, and a later determination set­
tling the boundary. And both original actions were referred 
to Ralph I. Lancaster, Jr., as Special Master. We find per­
suasive the Special Master’s reconciliation of his recommen­
dations in the two actions. See Report 64–65, n. 118. 

Virginia v. Maryland involved a 1785 compact and an 1877 
arbitration award. Agreeing with the Special Master, we 
held that the arbitration award permitted Virginia to con­
struct a water intake structure extending into the Potomac 
River, even though the award placed Virginia’s boundary at 
the low-water mark on its own side of the Potomac. See 540 
U. S., at 75. “Superficially,” the Special Master said, “that 
holding would appear to support New Jersey’s argument 
here, i. e., that construction of wharves off New Jersey’s 
shore should not be subject to regulation by Delaware.” 
Report 64, n. 118. But, the Special Master explained, the 
result in Virginia v. Maryland turned on “the unique lan­
guage of the compact and arbitration award involved in that 
case.” Report 64, n. 118. 

16 The 1834 accord was the subject of significant litigation in the years 
leading up to and surrounding the adoption of the 1905 Compact. Report 
67. Notably, New York’s highest court concluded Article Third of the 
1834 interstate agreement meant what it said: New Jersey had “exclusive” 
jurisdiction over wharves extending from and beyond its shore; therefore 
New York lacked authority to declare those wharves to be nuisances. See 
New York v. Central R. Co.  of  N.  J.,  42 N. Y. 283, 293 (1870); Report 67. 

17 The dissent, post, at 638–640, essentially repeats New Jersey’s 
argument. 

http:CentralR.Co
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The key provision of the 1785 compact between Maryland 
and Virginia, we observed, addressed only “the right [of the 
citizens of each State] to build wharves and improvements 
regardless of which State ultimately was determined to be 
sovereign over the River.” 540 U. S., at 69. Concerning 
the rights of the States, the 1877 arbitration award, not the 
1785 compact, was definitive. See id., at 75. The key pro­
vision of that award recognized the right of Virginia, “qua 
sovereign,” “to use the River beyond low-water mark,” a 
right “nowhere made subject to Maryland’s regulatory au­
thority.” Id., at 72. 

Confirming the “sovereign character” of Virginia’s right, 
we noted, Maryland had proposed to the arbitrators that the 
boundary line between the States be drawn around “all 
wharves and other improvements now extending or which 
may hereafter be extended, by authority of Virginia from the 
Virginia shore into the [Potomac] beyond low water mark.” 
Id., at 72, n. 7 (internal quotation marks omitted). Although 
the formulation Maryland proposed was not used in the arbi­
tration award, the arbitrators plainly manifested their inten­
tion to accomplish the same end: to safeguard “Virginia’s au­
thority to construct riparian improvements outshore of the 
low water mark without regulation by Maryland.” Report 
65, n. 118; see Virginia v. Maryland, 540 U. S., at 73, n. 7. 
By contrast, in the instant case, neither the 1905 Compact, 
nor New Jersey v. Delaware II, the 1934 decision settling the 
boundary dispute, purported to give New Jersey “all regula­
tory oversight (as opposed to merely riparian oversight)” or 
to endow New Jersey with authority “exclusive of jurisdic­
tion by Delaware.” Report 65, n. 118; see supra, at 610–615. 

D 

We turn, finally, to the parties’ prior course of conduct, on 
which the Special Master placed considerable weight. See 
Report 68–84; cf. O’Connor v. United States, 479 U. S. 27, 33 
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(1986) (“The course of conduct of parties to an international 
agreement, like the course of conduct of parties to any con­
tract, is evidence of its meaning.”). 

Until the 1960’s, wharfing out from the New Jersey shore 
into Delaware territory was not a matter of controversy be­
tween the two States. From 1851, when New Jersey began 
issuing grants for such activity, through 1969, only 11 con­
structions straddled the interstate boundary. Report 74. 
At the time of the 1905 Compact and continuing into the 
1950’s, Delaware, unlike New Jersey, issued no grants or 
leases for its subaqueous lands. Delaware regulated ripar­
ian improvements solely under its common law, which limited 
developments only to the extent they constituted public nui­
sances. Id., at 69. 

In 1961, Delaware enacted its first statute regulating sub­
merged lands, and in 1966, it enacted broader legislation gov­
erning leases of state-owned subaqueous lands. Id., at 70. 
The State grandfathered piers and wharves built prior to 
the effective date of the regulations implementing the 1966 
statute. Id., at 70–71. Permits were required, however, 
for modifications to the grandfathered structures and for 
new structures. Id., at 71.18 

Then, in 1971, Delaware enacted the DCZA to prevent 
“a significant danger of pollution to the coastal zone.” Del. 
Code Ann., Tit. 7, § 7001. The DCZA prohibits within the 
coastal zone “[h]eavy industry uses of any kind” and “off­
shore gas, liquid or solid bulk product transfer facilities.” 
§ 7003. In 1972, Delaware rejected as a prohibited bulk 
transfer facility El Paso Eastern Company’s request to build 
an LNG unloading facility extending from New Jersey into 

18 In 1986, Delaware adopted its current Subaqueous Lands Act, 65 Del. 
Laws ch. 508, Del. Code Ann., Tit. 7, ch. 72 (2001), which authorizes 
DNREC to regulate any potentially polluting use made of Delaware’s sub­
aqueous lands and to grant or lease property interests in those lands. See 
id., § 7206(a). 



552US2 Unit: $U28 [01-27-12 13:55:16] PAGES PGT: OPIN

620 NEW JERSEY v. DELAWARE 

Opinion of the Court 

Delaware. 5 Del. App. 3483 (Letter from David Keifer, Di­
rector of Delaware State Planning Office, to Barry Hunt­
singer, El Paso Eastern Company (Feb. 23, 1972)). Shortly 
before denying El Paso’s application, Delaware notified New 
Jersey’s Department of Environmental Protection (NJDEP), 
which raised no objection to Delaware’s refusal to permit the 
LNG terminal.19 Delaware similarly relied on the DCZA to 
deny permits for construction of the Crown Landing unload­
ing facility at issue in this case. Report 20. 

Also in 1972, Congress enacted the federal Coastal Zone 
Management Act, 86 Stat. 1280, 16 U. S. C. § 1451 et seq., 
which required States to submit their coastal manage­
ment programs to the Secretary of Commerce for review 
and approval. In return, States with approved programs 
would receive federal funding for coastal management. See 
§§ 1454–1455. Delaware’s coastal management program, ap­
proved by the Secretary in 1979, specifically addressed LNG 
facilities and reported that “ ‘no site in Delaware [is] suitable 
for the location of any LNG import-export facility.’ ” Re­
port 72 (quoting 4 Del. App. 2591 (Dept. of Commerce, Na­
tional Oceanic and Atmospheric Admin. (NOAA), Delaware 
Coastal Management Program and Final Environmental Im­
pact Statement 57 (Mar. 1980))). The next year, 1980, New 
Jersey gained approval for its coastal management program. 
The Special Master found telling, as do we, a representation 
New Jersey made in its submission to the Secretary: 

“The New Jersey and Delaware Coastal Management 
agencies . . . have concluded that any New Jersey project 
extending beyond mean low water must obtain coastal 
permits from both states. New Jersey and Delaware, 
therefore, will coordinate reviews of any proposed devel­

19 5 Del. App. 3481 (Letter from David Keifer, Director of Delaware 
State Planning Office, to Richard Sullivan, Commissioner, NJDEP (Feb. 
17, 1972)); id., at 3485 (Letter from Mr. Sullivan, NJDEP, to Mr. Keifer 
(Mar. 2, 1972)). 

http:terminal.19
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opment that would span the interstate boundary to en­
sure that no development is constructed unless it would 
be consistent with both state coastal management pro­
grams.” Report 81 (quoting 4 Del. App. 2657 (NOAA, 
N. J. Coastal Management Program and Final Environ­
mental Impact Statement 20 (Aug. 1980)); emphasis 
added). 

See also Report 72–73. That representation, the Special 
Master observed, “is fundamentally inconsistent with the po­
sition advanced by New Jersey here, i. e., that only New Jer­
sey has the right to regulate such projects.” Id., at 73. 

As the Special Master reported, just three structures ex­
tending from New Jersey into Delaware were built between 
1969 and 2006. Delaware’s DNREC issued permits for each 
of them. Id., at 74–76. One of those projects was under­
taken by New Jersey itself. The State, in 1996, sought to 
refurbish a stone pier at New Jersey’s Fort Mott State Park. 
Id., at 75–76. New Jersey issued a waterfront development 
permit for the project, but that permit approved structures 
only to the low-water mark. Delaware’s approval was 
sought and obtained for structures outshore of that point. 
Even during the pendency of this action, New Jersey applied 
to Delaware for renewal of the permit covering the portion 
of the Fort Mott project extending into Delaware. Ibid.20 

20 New Jersey asserts “the most striking thing about this [course of con­
duct] evidence is the lack of any reference by . . . New  Jersey officials to 
the [1905] Compact itself, much less to the terms of Article VII.” New 
Jersey Exceptions 48. “All citizens,” however, “are presumptively 
charged with knowledge of the law.” Atkins v. Parker, 472 U. S. 115, 130 
(1985). The 1905 Compact is codified at N. J. Stat. Ann. §§ 52:28–34 to 
52:28–45. We find unconvincing New Jersey’s contention that its officials 
were ignorant of the State’s own statutes. The assertion is all the more 
implausible given New Jersey’s recognition of Delaware’s regulatory au­
thority in New Jersey’s coastal management plan, despite a New Jersey 
county planning board’s objection to that acknowledgment. Report 82; 4 
Del. App. 3135 (NOAA, N. J. Coastal Management Program and Final 
Environmental Impact Statement 499 (Aug. 1980)). 
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IV 
New Jersey v. Delaware II upheld Delaware’s ownership 

of the River and subaqueous soil within the twelve-mile cir­
cle. The 1905 Compact did not ordain that this Court’s 1934 
settlement of the boundary would be an academic exercise 
with slim practical significance. Tending against a reading 
that would give New Jersey exclusive authority, Article VIII 
of the Compact, as earlier emphasized, see supra, at 611, 
states: “Nothing herein contained shall affect the territorial 
limits, rights or jurisdiction of either State of, in or over 
the Delaware River, or the ownership of the subaqueous soil 
thereof, except as herein expressly set forth.” Nowhere 
does Article VII “expressly set forth” Delaware’s lack of any 
governing authority over territory within the State’s own 
borders. Cf. Report 43–46. 

The Special Master correctly determined that Delaware’s 
once “hands off” policy regarding coastal development did 
not signal that the State never could or never would assert 
any regulatory authority over structures using its subaque­
ous land. Id., at 69–70. In the decades since Delaware 
began to manage its waters and submerged lands to prevent 
“a significant danger of pollution to the coastal zone,” Del. 
Code Ann., Tit. 7, § 7001, the State has followed a consistent 
course: Largely with New Jersey’s cooperation, Delaware 
has checked proposed structures and activity extending be­
yond New Jersey’s shore into Delaware’s domain in order to 
“protect the natural environment of [Delaware’s] . . . coastal 
areas.” Ibid. 

* * * 
Given the authority over riparian rights that the 1905 

Compact preserves for New Jersey, Delaware may not im­
pede ordinary and usual exercises of the right of riparian 
owners to wharf out from New Jersey’s shore. The Crown 
Landing project, however, goes well beyond the ordinary or 
usual. See supra, at 606–607. Delaware’s classification of 
the proposed LNG unloading terminal as a “[h]eavy industry 
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use” and a “bulk product transfer facilit[y],” Del. Code Ann., 
Tit. 7, §§ 7001, 7003, has not been, and hardly could be, chal­
lenged as inaccurate.21 Consistent with the scope of its re­
tained police power to regulate certain riparian uses, it was 
within Delaware’s authority to prohibit construction of the 
facility within its domain.22 As recommended by the Special 
Master, we confirm Delaware’s authority to deny permission 
for the Crown Landing terminal, overrule New Jersey’s ex­
ceptions, and enter, with modifications consistent with this 
opinion, the decree proposed by the Special Master. 

It is so ordered. 

Justice Breyer took no part in the consideration or deci­
sion of this case. 

DECREE 

The Court having exercised original jurisdiction over this 
controversy between two sovereign States; the issues having 
been referred to the Special Master appointed by the Court; 
the Court having received briefs and heard oral argument 
on New Jersey’s exceptions to the Report of the Special Mas­
ter and Delaware’s responses thereto; and the Court having 
issued its Opinion, supra, at 601–622 and this page. 

It is Hereby Ordered, Adjudged, Declared, and Decreed 
as follows: 

1. (a) The State of New Jersey may, under its laws, grant 
and thereafter exercise governing authority over ordinary 

21 We agree with the dissent, post, at 644, that Delaware could not ration­
ally categorize as a “heavy industry use” a terminal for unloading cargoes 
of tofu and bean sprouts. On the other hand, we cannot fathom why, if 
Delaware could block a casino, or even a restaurant on a pier extending 
into its territory, post, at 633–634, it could not reject a permit for the LNG 
terminal described, supra, at 606–607. 

22 In deploring New Jersey’s loss, post, at 644–645, the dissent overlooks 
alternative sites in New Jersey that could accommodate BP’s LNG project. 
7 Del. App. 4306 (Cherry Affidavit). 

http:domain.22
http:inaccurate.21
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and usual riparian rights for the construction, maintenance, 
and use of wharves and other riparian improvements appur­
tenant to the eastern shore of the Delaware River within the 
twelve-mile circle and extending outshore of the low-water 
mark; and further 

(b) The State of Delaware may, under its laws and subject 
to New Jersey’s authority over riparian rights as stated in 
the preceding paragraph, exercise governing authority over 
the construction, maintenance, and use of those same 
wharves and other improvements appurtenant to the eastern 
shore of the Delaware River within the twelve-mile circle 
and extending outshore of the low-water mark, to the extent 
that they exceed ordinary and usual riparian uses. 

(c) In refusing to permit construction of the proposed 
Crown Landing LNG unloading terminal, Delaware acted 
within the scope of its governing authority to prohibit unrea­
sonable uses of the river and soil within the twelve-mile 
circle. 

2. Except as hereinbefore provided, the motions for sum­
mary judgment of both the States of New Jersey and Dela­
ware are denied and their prayers for relief dismissed with 
prejudice. 

3. The party States shall share equally in the compensa­
tion of the Special Master and his assistants, and in the costs 
of this litigation incurred by the Special Master. 

4. The Court retains jurisdiction to entertain such further 
proceedings, enter such orders, and issue such writs as it 
may from time to time deem necessary or desirable to give 
proper force and effect to this Decree or to effectuate the 
rights of the parties. 

Justice Stevens, concurring in part and dissenting in 
part. 

While I agree with most of the reasoning in the Court’s 
opinion, I do not agree with the rule it announces, or with 
all of the terms of its decree. In my view, the construction 
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and maintenance of wharves and other riparian improve­
ments that extend into territory over which Delaware is sov­
ereign may only be authorized by New Jersey to the extent 
that such activities are not inconsistent with Delaware’s ex­
ercise of its police power. I therefore join paragraphs 1(c), 
2, 3, and 4 of the Court’s decree, and write separately to 
explain that in my view, New Jersey’s authority to regulate 
beyond the low-water mark on its shore is subordinate to the 
paramount authority of the sovereign owner of the river, 
Delaware. 

I 

At common law, owners of land abutting bodies of water 
enjoyed certain rights by virtue of their adjacency to that 
water. See 1 H. Farnham, Law of Waters and Water Rights 
§ 62, p. 279 (1904) (“The riparian owner is . . . entitled to have 
his contact with the water remain intact. This is what is 
known as the right of access, and includes the right to erect 
wharves to reach the navigable portion of the stream”). Yet 
those rights were by no means unlimited; “[w]hile the rights 
of the riparian owner cannot be destroyed . . .  they are al­
ways subordinate to the public rights, and the state may reg­
ulate their exercise in the interest of the public.” Id., § 63, 
at 284. See also 4 Restatement (Second) of Torts § 856, 
Comment e (1977) (“[A] state may exercise its police power 
by controlling the initiation and conduct of riparian and non­
riparian uses of water”).1 

1 See also Weber v. Board of Harbor Comm’rs, 18 Wall. 57, 64–65 (1873) 
(“[A] riparian proprietor, whose land is bounded by a navigable stream, 
has the right of access to the navigable part of the stream in front of his 
land, and to construct a wharf or pier projecting into the stream, for his 
own use, or the use of others, subject to such general rules and regula­
tions as the legislature may prescribe for the protection of the public” 
(emphasis added)); Yates v. Milwaukee, 10 Wall. 497, 504 (1871) (“[The 
owner of a lot along the river] is . . .  entitled to the rights of a riparian 
proprietor whose land is bounded by a navigable stream . . .  subject to 
such general rules and regulations as the legislature may see proper to 
impose” (emphasis added)). 
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From these authorities it is clear that the rights of riparian 
landowners are ordinarily subject to regulation by some 
State. The only relevant question, then, for purposes of this 
case, is which State. As the Court notes, “[i]n the ordinary 
case, the State that grants riparian rights is also the State 
that has regulatory authority over the exercise of those 
rights,” ante, at 613. But the history of the relationship be­
tween these two States vis-à-vis their jointly bounded river 
takes this case out of the ordinary. In light of the 1905 Com­
pact, our previous decision in New Jersey v. Delaware, 291 
U. S. 361 (1934), and the States’ course of conduct, I agree 
with the Court’s sensible conclusion that within the twelve­
mile circle, the two States’ authority over riparian improve­
ments is to some extent overlapping. In my judgment, how­
ever, that overlapping authority does not extend merely to 
the regulation of “riparian structures and operations of ex­
traordinary character” beyond the low-water mark on New 
Jersey’s shore, ante, at 603, but to all riparian structures and 
operations extending out from New Jersey into Delaware’s 
domain. I would hold, therefore, that New Jersey may only 
grant, and thereafter exercise governing authority over, the 
rights of construction, maintenance, and use of wharves and 
other riparian improvements beyond the low-water mark to 
the extent that the grant and exercise of those rights is not 
inconsistent with the police power of the State of Delaware. 

II 

In Virginia v. Maryland, 540 U. S. 56, 80 (2003), I set forth 
my view that the rights enjoyed by riparian landowners 
along the Virginia shore of the Potomac River were subject 
to regulation by the owner of the river, Maryland. I there 
explained that “th[e] landowners’ riparian rights are—like 
all riparian rights at common law—subject to the paramount 
regulatory authority of the sovereign that owns the river, 
[Maryland],” id., at 82 (dissenting opinion). I would have 
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held, therefore, that it was within Maryland’s power to pre­
vent the construction of the water intake facility that Fairfax 
County, Virginia, wished to build. A fortiori, then—putting 
to one side the distinctions the Court today draws between 
the two cases, ante, at 617–618—Delaware possesses the au­
thority, under its laws, to restrict the construction of the 
proposed liquefied natural gas facility that would extend 
hundreds of feet into its sovereign territory. 

But inherent in the notion of concurrency are limits to the 
authority of even the sovereign that owns the river. In Vir­
ginia v. Maryland, supra, I noted that the case did not re­
quire the Court to “determine the precise extent or charac­
ter of Maryland’s regulatory jurisdiction,” because the issue 
presented was merely “whether Maryland may impose any 
limits on . . . Virginia landowners whose property happens 
to abut the Potomac.” Id., at 82 (dissenting opinion). Simi­
larly, in this case we need not definitively settle the extent 
to which there may exist limitations on Delaware’s exercise 
of authority over its river and improvements thereon; for 
even Delaware’s counsel conceded at argument that Dela­
ware could not impose a total ban on the construction of 
wharves extending out from New Jersey’s shores. Tr. of 
Oral Arg. 49, 50. Similarly, Delaware should not be permit­
ted to treat differently riparian improvements extending 
outshore from New Jersey’s land and those commencing on 
Delaware’s own soil, absent some reasonable police-power 
purpose for that differential treatment. Apart from those 
clear constraints, however—and subject to applicable federal 
law 2—in my view it is Delaware that possesses the primary 
authority over riparian improvements extending into its 
territory. 

2 See 4 Restatement (Second) of Torts § 856, Comment e (1977) (“The 
United States may prohibit, limit and regulate the diversion, obstruction 
or use of navigable waters . . . if those acts affect the navigable capacity 
of navigable waters”). 
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III 
Despite my differing views set forth herein, I do agree 

with the conclusion that Delaware may prohibit construction 
of the facility that spawned this complaint, and therefore join 
the portion of the Court’s decree so finding. 

Justice Scalia, with whom Justice Alito joins, 
dissenting. 

With all due respect, I find the Court’s opinion difficult to 
accept. The New Jersey-Delaware Compact of 1905 (Com­
pact or 1905 Compact), Art. VII, 34 Stat. 860, addressed the 
“exercise [of] riparian jurisdiction,” and the power to “make 
grants . . . of riparian . . .  rights.” The particular riparian 
right at issue here is the right of wharfing out. All are 
agreed that jurisdiction and power over that right were 
given to New Jersey on its side of the Delaware River. The 
Court says, however, that that jurisdiction and power was 
not exclusive. I find that difficult to accept, because if Dela­
ware could forbid the wharfing out that Article VII allowed 
New Jersey to permit, Article VII was a ridiculous nullity. 
That could not be what was meant. The Court seeks to 
avoid that obstacle to credibility by saying that Delaware’s 
jurisdiction and power is limited to forbidding “activities 
that go beyond the exercise of ordinary and usual riparian 
rights.” Ante, at 615. It is only “riparian structures and 
operations of extraordinary character” over which Delaware 
retains “overlapping authority to regulate.” Ante, at 603 
(emphasis added). But that also is difficult to accept, be­
cause the Court explains neither the meaning nor the prove­
nance of its “extraordinary character” test. The exception 
(whatever it means) has absolutely no basis in prior law, 
which regards as beyond the “ordinary and usual” (and hence 
beyond the legitimate) only that wharfing out which inter­
feres with navigation. So unheard of is the exception that 
its first appearance in this case is in the Court’s opinion. 

I would sustain New Jersey’s objections to the Special 
Master’s Report. 
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I 

I must begin by clearing some underbrush. One of Dela­
ware’s principal arguments—an argument accepted by the 
Master and implicitly accepted by the Court—is that the 
1905 Compact must not be construed to limit Delaware’s 
pre-Compact (albeit at the time unrecognized) sovereign con­
trol over the Delaware River, because of the “strong pre­
sumption against defeat of a State’s title” in interpreting 
agreements. See Report of Special Master 42–43 (Report) 
(quoting United States v. Alaska, 521 U. S. 1, 34 (1997); inter­
nal quotation marks omitted). According to Delaware, this 
presumption establishes that the 1905 Compact gave New 
Jersey the authority to allocate riparian rights, but left with 
Delaware the power to veto exercises of those rights under 
its general police-power authority. 

I have written of this presumption elsewhere that it “has 
little if any independent legal force beyond what would be 
dictated by normal principles of contract interpretation. It 
is simply a rule of presumed (or implied-in-fact) intent.” 
United States v. Winstar Corp., 518 U. S. 839, 920 (1996) 
(opinion concurring in judgment). It is a manifestation of 
the commonsense intuition that a State will rarely contract 
away its sovereign power. That intuition is sound enough 
in almost all state dealings with private citizens, and in some 
state dealings with other States. It has no application here, 
however, because the whole purpose of the 1905 Compact 
was precisely to come to a compromise agreement on the 
exercise of the two States’ sovereign powers. Entered into 
at a time when Delaware and New Jersey disputed the loca­
tion of their boundary, the Compact demarcated the author­
ity between the two States with respect to service of civil 
and criminal process on vessels, rights of fishery, and ripar­
ian rights on either side of the Delaware River within the 
circle of a 12-mile radius centered on the town of New Castle, 
Delaware. See Compact, 34 Stat. 858; New Jersey v. Dela­
ware, 291 U. S. 361, 377–378 (1934) (New Jersey v. Delaware 
II). There is no way the Compact can be interpreted other 
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than as a yielding by both States of what they claimed to be 
their sovereign powers. The only issue is what sovereign 
powers were yielded, and that is best determined from the 
language of the Compact, with no thumb on the scales. 

Besides relying on the presumption, the Special Master 
believed (and the Court believes) that New Jersey’s claims 
must be viewed askance because it is implausible that Dela­
ware would have “given up all governing authority over the 
disputed area while receiving nothing in return.” Ante, at 
613. But Delaware received plenty in return. First of all, 
it ensured access of its citizens to fisheries on the side of the 
river claimed by New Jersey—something it evidently cared 
more about than the power to control wharfing out from the 
Jersey shore, which it had never theretofore exercised. And 
it obtained (as the Compact observed) “the amicable termi­
nation” of New Jersey’s then-pending original action in the 
Supreme Court, which had “been pending for twenty-seven 
years and upwards.” 34 Stat. 858–859. How plausible it 
was that Delaware would give up anything to get rid of that 
suit surely depends upon how confident Delaware was that 
it would prevail. And to tell the truth, the case appeared 
to be going badly. As the Compact observed, the Supreme 
Court had issued a preliminary injunction against Delaware 
“restraining the execution of certain statutes of the State 
of Delaware relating to fisheries.” Id., at 859. The order 
issuing that injunction had remarked that Delaware had now 
“interfered with and claimed to control the right of fishing” 
which New Jerseyans had “heretofore been accustomed” to 
exercise without Delaware’s interference for over 70 years. 
Order in New Jersey v. Delaware, No. 1, Orig. (filed 1877), 
Lodging for Brief of State of Delaware in Opposition to State 
of New Jersey’s Motion to Reopen (Tab 1, pp. 52–54). By 
providing for dismissal of New Jersey’s suit, the Compact 
assured Delaware that the Supreme Court’s rather ominous 
sounding preliminary order would not become the Court’s 
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holding, perhaps the consequence of a rationale that gave 
New Jersey jurisdiction in the river. 

II 
Article VII of the 1905 Compact between New Jersey and 

Delaware reads as follows: 
“Each State may, on its own side of the river, continue 
to exercise riparian jurisdiction of every kind and na­
ture, and to make grants, leases, and conveyances of 
riparian lands and rights under the laws of the respec­
tive States.” 34 Stat. 860. 

As the Court recognizes, this provision allocates to each 
State jurisdiction over a bundle of rights that, at the time of 
the Compact, riparian landowners, or “owners of land abut­
ting on bodies of water,” possessed under the common law 
“by reason of their adjacency.” 1 H. Farnham, Law of 
Waters and Water Rights § 62, p. 278 (1904) (Farnham). 
Those riparian rights included the right to “fill in and to 
build wharves and other structures in the shallow water in 
front of [the upland] and below low-water mark.” Id., 
§ 113b, at 534. A wharf, the type of structure at issue here, 
“imports a place built or constructed for the purpose of load­
ing or unloading goods.” Id., § 111, at 520, n. 1. It was con­
sidered “a necessary incident of the right to construct 
[wharves and piers] that they shall project to a distance from 
the shore necessary to reach water which shall float vessels, 
the largest as well as the smallest, that are engaged in com­
merce upon the water into which they project.” Id., at 522. 
Thus, wharves could be built up to “the point of navigabil­
ity,” J. Gould, Treatise on the Law of Waters, including 
Riparian Rights § 181, p. 352 (2d ed. 1891) (Gould), so long 
as they did not “interfere needlessly with the right of nav­
igation” possessed by members of the general public upon 
navigable waters, 1 Farnham § 111, at 521. 

The two States would have been acquainted with this com­
mon law. New Jersey case law comported with the horn­
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book rules. According to the State’s Court of Errors and 
Appeals, it was “undoubted” and the “common understand­
ing” that “the owners of land bounding on navigable waters 
had an absolute right to wharf out and otherwise reclaim the 
land down to and even below low water, provided that they 
did not thereby impede the paramount right of navigation.” 
Bell v. Gough, 23 N. J. L. 624, 658 (1852) (opinion of Elmer, J.); 
see also J. Angell, Treatise on the Right of Property in Tide 
Waters and in the Soil and Shores Thereof 234 (1847) (“[T]he 
right of a riparian proprietor to ‘wharf out’ into a public 
river, is a local custom in New Jersey”); Gould § 171, at 342 
(“[T]he common understanding in [New Jersey] carries the 
right [to wharf out] even below low-water mark, provided 
there is no obstruction to the navigation”). Case author­
ity in Delaware seems to be lacking, but in New Jersey v. 
Delaware II the State assured the Special Master at oral 
argument that “it is undoubtedly true in the State of 
Delaware . . . that the upland owner had the right to wharf 
out . . . subject only that you must not . . . obstruct naviga­
tion.” 1 App. of New Jersey on Motion for Summary Judg­
ment 126a–1 (hereinafter NJ App.). 

Thus, under the plain terms of the 1905 Compact, each 
State had “jurisdiction”—the “authority of a sovereign 
power to govern or legislate,” Webster’s International Dic­
tionary of the English Language 806 (1898)—over wharfing 
out on “its own side of the river.” To emphasize that this 
jurisdiction was plenary—that it included, for example, not 
merely the power to prohibit wharfing out but also the power 
to permit it—Article VII specified that the jurisdiction it 
conferred would be “of every kind and nature.” 

And finally, the jurisdictional grant was not framed as 
though it was conferring on either State some hitherto unex­
ercised power. Rather, the Compact provided that each 
State would “continue to” exercise the allocated “riparian 
jurisdiction,” clearly envisioning that each State would wield 
in the future the same authority over riparian rights it had 
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wielded in the past. 34 Stat. 860 (emphasis added). This is 
significant because, before adoption of the Compact in 1905, 
New Jersey alone had regulated the construction of riparian 
improvements on New Jersey’s side of the Delaware River. 
It had repeatedly authorized the construction of piers and 
wharves that extended beyond the low-water line. App. to 
Report C–4 to C–5 (listing New Jersey Acts authorizing 
riparian landowners to construct wharves); 7 NJ App. 1196a– 
1199a. Delaware, by contrast, had never regulated riparian 
rights on the New Jersey side, and indeed, at the time of 
the Compact even on its own side there was “little evidence 
of [the State’s] active involvement in shoreland develop­
ment . . . .”  Report 69. 

I would think all of this quite conclusive of the fact that 
New Jersey was given full and exclusive control over ripar­
ian rights on the New Jersey side. The Court concludes 
that this was not so, however, in part because of the alleged 
implausibility of Delaware’s “giv[ing] up all governing 
authority . . . while receiving nothing in return,” ante, at 613 
(a mistaken contention that I have already addressed), and 
in part because “riparian jurisdiction” is different from “ex­
clusive jurisdiction,” the term used in an 1834 Compact be­
tween New Jersey and New York, which referred to “the 
exclusive jurisdiction of and over the wharves, docks, and 
improvements, made and to be made on the shore . . . .”  Act  
of June 28, 1834, ch. 126, Art. Third, 4 Stat. 710. 

I willingly concede that exclusive riparian jurisdiction is 
not the same as “exclusive jurisdiction” simpliciter. It 
includes only exclusive jurisdiction over riparian rights 
which, as I have described, include the right to erect 
wharves for the loading and unloading of goods. That ju­
risdiction does not necessarily include, for example, the 
power to permit or forbid the construction of a casino on the 
wharf, or even the power to serve legal process on the wharf. 
Jurisdiction to control such matters—which were not estab­
lished as part of riparian rights by the common-law and 
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hornbook sources that the parties relied on in framing the 
Compact—may well fall outside the scope of the “riparian 
jurisdiction” that the Compact grants. See, e. g., Tewksbury 
v. Deerfield Beach, 763 So. 2d 1071 (Fla. App. 1999) (operation 
of a restaurant on a dock is not included within riparian 
rights). Such powers—which may well have been conveyed 
by a grant of “exclusive jurisdiction” such as that contained 
in the New York-New Jersey Compact—are not at issue in 
this case. What is at issue is jurisdiction over the core ri­
parian right of building a wharf to be used for the loading 
and unloading of cargo. And that that jurisdiction was 
given exclusively to New Jersey is made perfectly clear by 
the Compact’s recognition of each State’s riparian jurisdic­
tion only “on its  own side  of the  river.”  34 Stat. 860 (em­
phasis added). It does not take vast experience in textual 
interpretation to conclude that this implicitly excludes each 
State’s riparian jurisdiction on the other State’s side of the 
river. (Inclusio unius est exclusio alterius.) There was 
no need, therefore, to specify exclusive riparian jurisdiction. 

The Court’s position gains no support from the fact that 
the rights of a private riparian owner “ ‘are always subordi­
nate to the public rights, and the state may regulate their 
exercise in the interest of the public.’ ” Ante, at 612 (quot­
ing 1 Farnham § 63, at 284). The Compact did not purport 
to convey mere private rights, but rather “riparian jurisdic­
tion of every kind and nature.” If that means anything at 
all, it means that New Jersey is the State that “may regulate 
[the] exercise [of the rights of a private riparian owner] in 
the interest of the public.” Delaware’s contention that it re­
tains the authority to prohibit under its police power even 
those activities that are specifically allowed to New Jersey 
under the Compact renders not just Article VII but most of 
the Compact a virtual nullity. Article III, for example, 
gives the States “common right of fishery throughout, in, and 
over the waters” of the Delaware. 34 Stat. 859. But under 
its police powers a sovereign State could regulate fishing 
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within its public navigable waters. See Gould § 189, at 362. 
Thus, under Delaware’s view, just as its ownership of the 
riverbed would allow it to trump New Jersey’s authority to 
permit wharfing out, so also its ownership of the riverbed 
would allow it to prevent fishing. That would be an extraor­
dinary result, since the litigation the 1905 Compact was de­
signed to resolve arose over fishing rights, after Delaware 
enacted a law in 1871 requiring New Jersey fishermen to 
obtain a Delaware license. See Report 3–6. 

III 

The Court, following the Special Master’s analysis, see id., 
at 68–84, asserts that today’s judgment is supported by the 
parties’ course of conduct after conclusion of the Compact. 
I frankly think post-Compact conduct irrelevant to this case, 
since it can properly be used only to clarify an ambiguous 
agreement, and there is no ambiguity here. The Court, 
moreover, overstates the post-Compact conduct 
favoring Delaware’s position and understates the post-
Compact conduct favoring New Jersey. But even if post-
Compact conduct is consulted, no such conduct—none 
whatever—supports the Court’s “extraordinary character” 
test, whereas several instances of such conduct strongly sup­
port the resolution I have suggested in this dissent. 

The Court relies upon four instances of Delaware’s exer­
cise of jurisdiction over wharfing out from the Jersey shore, 
and two instances of New Jersey’s acquiescence in such an 
exercise—all postdating 1969. As to the former, the three 
structures extending from New Jersey into Delaware built 
between 1969 and 2006 were permitted by Delaware, ante, 
at 621; and another application for a permit was denied, ante, 
at 619–620. The Court never establishes, however, that 
these instances of Delaware’s assertion of jurisdiction related 
to wharves of “extraordinary character,” which is the only 
jurisdiction that the Court’s decree confers upon Delaware. 
At best, these assertions of jurisdiction support not the 
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Court’s opinion, but rather Delaware’s assertion that it may 
regulate all wharves on the river—an assertion that the 
Court rejects. The same mismatch is present with both in­
stances of New Jersey’s asserted acquiescence. One of them 
was New Jersey’s application for Delaware’s permission to 
refurbish the stone pier at Fort Mott State Park, described 
ante, at 621. That construction could not conceivably be 
characterized as of “extraordinary character,” and thus New 
Jersey did not need to ask Delaware for permission under 
the Court’s theory. In the other instance, described ante, at 
620, New Jersey’s Coastal Management Agency assured the 
Secretary of Commerce that “ ‘any New Jersey project ex­
tending beyond mean low water’ ” (emphasis added) had to 
be approved by Delaware’s Coastal Management Agency as 
well as New Jersey’s. This again supports Delaware’s the­
ory of this case, but not the Court’s.* 

While post-Compact conduct provides no—absolutely 
zero—support for the Court’s interpretation, it provides sub­
stantial support for the one I have suggested. In New Jer­
sey v. Delaware II, a case before this Court involving pre­
cisely the meaning of the Compact, the attorney general of 

*The post-Compact-conduct argument is not the only portion of the 
Court’s reasoning that is a mismatch with its conclusion. So is its reliance 
upon Article VIII of the Compact, ante, at 611–612, 622—an argument so 
weak that it deserves only a footnote response. Article VIII provides 
that nothing in the Compact “shall affect the territorial limits, rights, or 
jurisdiction of either State . . . except as herein expressly set forth.” 34  
Stat. 860 (emphasis added). But New Jersey’s riparian rights are ex­
pressly set forth, so the only question—the one I have addressed above— 
is what those rights consist of. But accepting the Court’s overreading of 
Article VIII (which presumably requires each of the riparian rights to be 
named one by one), it is utterly impossible to see why Article VII is any 
more “expres[s]” in setting forth New Jersey’s authority over wharves 
that lack “extraordinary character” than it is in setting forth her authority 
over wharves that possess it. Once again, the argument supports not the 
Court’s holding, but rather Delaware’s more expansive theory that it may 
regulate any and all wharves built from the Jersey shoreline. There is, 
to tell the truth, nothing whatever to support the Court’s holding. 
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Delaware (obviously authorized to present the State’s posi­
tion on the point) conceded to the Special Master that “Arti­
cle VII of the Compact is obviously merely a recognition of 
the rights of the riparian owners of New Jersey and a cession 
to the State of New Jersey by the State of Delaware of juris­
diction to regulate those rights.” 1 NJ App. 123a (emphasis 
added). And at oral argument before the Special Master, 
Delaware’s special counsel—Clarence A. Southerland, a for­
mer state attorney general and future Chief Justice of the 
Supreme Court of Delaware, see Delaware Bar in the Twen­
tieth Century 375 (H. Winslow, A. Bookout, & P. Hannigan 
eds. 1994)—explained that “the Compact of 1905 expressly 
acknowledged the rights of the citizens of New Jersey, at 
least, by implication to wharf out” and that New Jersey pos­
sessed “all the right to control the erection of those wharves 
and to say who shall erect them.” 1 NJ App. 126a–1 (em­
phasis added). And in its Supreme Court brief in that liti­
gation, Delaware assured the Court, without conditions, that 
“Delaware has never questioned the right of citizens of New 
Jersey to wharf out to navigable water nor can such a right 
be questioned now because it is clearly protected by the 
Compact of 1905 between the States.” Id., at 139a (empha­
sis added). Delaware’s Supreme Court brief rejected New 
Jersey’s argument that, if the Court found the boundary line 
to be the low-water mark on the New Jersey shore, “the 
interests of the riparian owners will be either destroyed or 
seriously prejudiced.” Id., at 140a. That concern, Dela­
ware said, was misguided because the 1905 Compact “recog­
nized the rights of riparian owners in the river to wharf out.” 
Ibid. “The effect of Article VII of the Compact,” the brief 
explained, “was that the State of Delaware recognized the 
rights of the inhabitants on the east side of the river to wharf 
out to navigable water. This right had never been ques­
tioned and was undoubtedly inserted to put beyond question 
the riparian rights (as distinguished from title) of land own­
ers in New Jersey.” Id., at 141a. These concessions are 
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powerful indication that Delaware’s understanding of the 
Compact was the same as the one I assert. 

IV 

Our opinion in Virginia v. Maryland, 540 U. S. 56 (2003), 
effectively decided this case. It rejected the very same as­
sertion of a riverbed-owning State’s supervening police­
power authority over constructions into the river from a 
State that had been conceded riparian rights. That case in­
volved two governing documents rather than (as here) only 
one. The first, a 1785 compact, provided: 

“ ‘The citizens of each state respectively shall have full 
property in the shores of Potowmack river adjoining 
their lands, with all emoluments and advantages there­
unto belonging, and the privilege of making and carry­
ing out wharves and other improvements, so as not to 
obstruct or injure the navigation of the river.’ ” Id., 
at 62. 

The second, an arbitration award of 1877 that interpreted 
the earlier compact, read as follows: 

“ ‘Virginia is entitled not only to full dominion over the 
soil to low-water mark on the south shore of the Poto­
mac, but has a right to such use of the river beyond the 
line of low-water mark as may be necessary to the full 
enjoyment of her riparian ownership, without impeding 
the navigation or otherwise interfering with the proper 
use of it by Maryland, agreeably to the compact of sev­
enteen hundred and eighty-five.’ ” Id., at 62–63. 

We rejected Maryland’s police-power authority to forbid 
Virginia’s construction of a water intake structure that ex­
tended into Maryland territory, and held that “Virginia’s 
right ‘to erect . . . structures connected with the shore’ is 
inseparable from, and ‘necessary to,’ the ‘full enjoyment of 
her riparian ownership’ of the soil to low-water mark.” Id., 
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at 72. Maryland, we observed, was “doubtless correct that 
if her sovereignty over the River was well settled as of 1785, 
we would apply a strong presumption against reading the 
Compact as stripping her authority to regulate activities on 
the River.” Id., at 67. But because the “scope of Mary­
land’s sovereignty over the River was in dispute both before 
and after the 1785 Compact,” no such presumption existed. 
Id., at 68. 

Today’s opinion, quoting the Special Master, claims that 
the result in Virginia v. Maryland turned on “ ‘the unique 
language of the compact and arbitration award involved in 
that case.’ ” Ante, at 617 (quoting Report 64, n. 118). But 
the case did not say that. And of course virtually every 
written agreement or award has “unique language,” so if we 
could only extend to other cases legal principles pertaining 
to identical language our interpretive jurisprudence would 
be limited indeed. The documents in Virginia v. Maryland 
said in other words precisely what the Compact here said: 
that one of the States (there, Virginia, here, New Jersey) 
was given riparian rights, including the right to construct 
wharves and improvements. And the holding of the case 
was that those rights could be exercised free of police power 
or other interference by the State owning the riverbed. 

The Court contends that in Virginia v. Maryland the arbi­
tration award, rather than the compact, “was definitive,” be­
cause it recognized the right of Virginia “ ‘qua sovereign,’ ” 
and nowhere made the right “ ‘subject to Maryland’s regula­
tory authority.’ ” Ante, at 618 (quoting 540 U. S., at 72). 
But Article VII of the Compact here at issue likewise spoke 
of the rights of New Jersey “qua sovereign” (what else does 
the “exercise [of] riparian jurisdiction” mean?) and similarly 
did not make those rights subject to Delaware’s regulatory 
authority. We stressed in Virginia v. Maryland that the 
salient factor in the interpretation of the compact (and hence 
in the arbitration award’s interpretation of the compact) was 
that it was entered into (like the Compact here) by way of 
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settlement of a continuing boundary dispute. “If any infer­
ence at all is to be drawn from [the compact’s] silence on the 
subject of regulatory authority,” we said, “it is that each 
State was left to regulate the activities of her own citizens.” 
Id., at 67. Virginia v. Maryland effectively decided this 
case. 

V 

Finally, I must remark at greater length upon the Court’s 
peculiar limitation upon New Jersey’s wharfing-out rights— 
that it excludes wharves of “extraordinary character.” But 
for that limitation, the Court’s conclusion is precisely the 
same as my own: “Given the authority over riparian rights 
that the 1905 Compact preserves for New Jersey, Delaware 
may not impede ordinary and usual exercises of the right of 
riparian owners to wharf out from New Jersey’s shore.” 
Ante, at 622. The Court inexplicably concludes, however, 
that the liquefied natural gas (LNG) unloading wharf at 
stake in this litigation “goes well beyond the ordinary or 
usual.” Ibid. Why? Because it possesses “extraordinary 
character.” 

To our knowledge (and apparently to the Court’s, judg­
ing by its failure to cite any authority) the phrase has never 
been mentioned before in any case involving limitations on 
wharfing out. What in the world does it mean? Would a 
pink wharf or a zig-zagged wharf qualify? Today’s opinion 
itself gives the phrase no content other than to say that “Del­
aware’s classification of the proposed LNG unloading termi­
nal as a ‘[h]eavy industry use’ and a ‘bulk product transfer 
facilit[y]’ . . . has  not  been, and hardly could be, challenged 
as inaccurate.” Ante, at 622–623. This rationale is bizarre. 
There is no reason why any designation by the Delaware 
Department of Natural Resources and Environmental Con­
trol would be relevant to, let alone controlling on, the mean­
ing of the 1905 Compact; and no reason why New Jersey’s 
authority under the 1905 Compact should turn on the state­
law question whether Delaware “rationally categorize[s]” a 
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wharf under its own statutes, ante, at 623, n. 21. Wharves 
were commonly used for “heavy industry use” when the 1905 
Compact was adopted, and their primary commercial use was 
to transfer bulk cargoes. One roughly contemporaneous 
book on the design and building of wharves in America in­
cluded information on appropriate pavement material to en­
able use of trucks on wharves, the proper method of laying 
down railroad tracks, and the construction of hatch cranes 
for unloading cargo. See C. Greene, Wharves and Piers: 
Their Design, Construction, and Equipment 191–194, 206– 
215 (1917). The Court gives no reason why the terminal’s 
character as a “[h]eavy industry use” and a “bulk product 
transfer facilit[y]” matters in the slightest. Indeed, the 
Court does not take its state-law reason for “extraordinary 
character” seriously, conceding that Delaware could not reg­
ulate an identical wharf for the “bulk product transfer” of 
“tofu and bean sprouts,” ante, at 623, n. 21. 

Apart from the Delaware Department’s “[h]eavy industry 
use” and “bulk product transfer” designations, the Court 
cites, as support for its conclusion that this wharf is of “ex­
traordinary character,” its own factual background section 
describing the wharf. See ante, at 622–623 (citing ante, at 
606–607). It is not clear which, if any, of the facts discussed 
there the Court claims to be relevant, and I am forced to 
speculate on what they might be. 

Could it be the size of the wharf, which is 2,000 feet long, 
see ante, at 606, and extends some 1,455 feet into Delaware 
territory, see Brief for BP America Inc. et al. as Amici Curiae 
1–2? But the Court cites not a single source for this length 
limitation upon wharfing out. We did not intimate, in hold­
ing in Virginia v. Maryland that Virginia could authorize 
construction of a water intake pipe extending 725 feet from 
its shoreline into Maryland, see 540 U. S., at 63, that the re­
sult turned on the length of the pipe. As I have discussed, 
the common law did establish a size limitation for wharves: 
the wharf could not be extended so far as to interfere need­
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lessly with the public’s “right of navigation” in navigable wa­
ters. 1 Farnham § 111, at 521. Wharves constructed to ac­
cess the water could “project to a distance from the shore 
necessary to reach water which shall float vessels, the largest 
as well as the smallest.” Id., at 522 (emphasis added). Del­
aware has not claimed that the wharf in this case will inter­
fere with navigation of the river, which is approximately one 
mile wide at this location, see Brief for BP America Inc. et al. 
as Amici Curiae 2. And the record reveals that New Jer­
sey, at least, anticipated that wharves on its side of the river 
could extend as far as the wharf in this case by establishing 
pierhead lines in 1877 and 1916 that extended “below low 
water mark at distances varying from 378 to 3,550 feet.” 1 
NJ App. 135a; see also 3 id., at 369a, 376a (affidavit of Rich­
ard G. Castagna). (Pierhead lines mark the permissible 
“outshore limit of structures of any kind.” Greene, supra, 
at 27.) 

Could the fact rendering this a wharf of “extraordinary 
character” be that its construction would require the dredg­
ing of 1.24 million cubic yards of soil within Delaware’s terri­
tory? Ante, at 606–607. This is suggested, perhaps, by the 
portion of the decree which says that “Delaware acted within 
the scope of its governing authority to prohibit unreasonable 
uses of the . . . soil within the twelve-mile circle.” Ante, at 
624; see also ante, at 607, n. 8. But no again. Although the 
record contains no evidence of the dredge volumes required 
to construct the wharves on the river at the time of the Com­
pact’s adoption, it does show that an 1896 navigational im­
provement required the dredging of 35 million cubic yards 
from the Delaware River, and a 1907 dredging at Cape May 
Harbor, New Jersey, removed 19.7 million cubic yards. 7 
NJ App. 1224a, 1234a (affidavit of J. Richard Weggel). At 
the very least, the dredging of 1.24 million cubic yards 
“would have been familiar to or ascertainable by individuals 
interested in riparian uses or structures at the time the 
Compact was signed or ratified.” Id., at 1227a. I do not 
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know what to make of the Court’s response that the in­
stances of dredging that I have cited involved “public 
works.” Ante, at 607, n. 8. Is that a limitation upon the 
Court’s holding—only private wharves of “extraordinary 
character” can be regulated by Delaware? But in fact 
dredging seems to have nothing to do with the issue, since 
(once again) the Court acknowledges that the same wharf for 
tofu and bean sprouts would be OK. 

Could the determinative fact be that the wharf would 
service “[s]upertankers with capacities of up to 200,000 cubic 
meters (more than 40 percent larger than any ship then car­
rying natural gas),” ante, at 606; that these ships “would 
pass densely populated areas” and require establishment of 
“a moving safety zone [that] would restrict other vessels 
3,000 feet ahead and behind, and 1,500 feet on all sides,” ante, 
at 606, n. 7? This is suggested, perhaps, by the portion of 
the decree which says that “Delaware acted within the scope 
of its governing authority to prohibit unreasonable uses of 
the river . . . within the twelve-mile circle.” Ante, at 624. 
But surely not. Whatever power Delaware has to restrict 
traffic on the waters of the United States (a question not 
presented by this case, though one that seems not to inhibit 
the decree’s blithe positing of state “authority to prohibit 
unreasonable uses of the river,” ibid.), it has no bearing on 
whether New Jersey can build the wharf without Dela­
ware’s interference. 

Could the determinative fact be that the wharf will be 
used to transport liquefied natural gas, which is dangerous? 
No again. The Court cites no support, and I am aware of 
none, for the proposition that the common law forbade a 
wharf owner to load or unload hazardous goods. At the time 
of the Compact’s adoption, congressional sources reported 
that the Delaware River was used to transport, among other 
items, coal tar and pitch, sulfur, gunpowder, and explosives. 
Annual Report of the Chief of Engineers, United States 
Army, H. R. Doc. No. 22, 59th Cong., 2d Sess., 1031–1033 
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(App. H) (1906) (tabulating commerce on the Delaware River 
by item in 1904 and 1905). Books published some time after 
the adoption of the Compact discuss the proper handling of 
seaborne “dangerous goods,” including liquids such as ben­
zene, petroleum, and turpentine. See J. Aeby, Dangerous 
Goods (2d ed. 1922); R. MacElwee & T. Taylor, Wharf Man­
agement: Stevedoring and Storage 41, 221 (1921). There 
is not a shred of evidence that the parties to the Compact 
understood that New Jersey and Delaware would not be 
authorized to grant riparian rights for the loading and un­
loading of goods that are—under some amorphous and unex­
plained criteria—dangerous. 

I say that none of these factors has any bearing upon 
whether, at law, the wharfing out at issue here is anything 
more than the usual and ordinary exercise of a riparian right. 
I am not so rash as to suggest, however, that these factors 
had nothing to do with the Court’s decision. After all, our 
environmentally sensitive Court concedes that if New Jersey 
had approved a wharf of equivalent dimensions, to accommo­
date tankers of equivalent size, carrying tofu and bean 
sprouts, Delaware could not have interfered. See ante, at 
623, n. 21. 

* * * 

According to one study, construction activities on the LNG 
facility in this case would have created more than 1,300 new 
jobs, added $277 million to New Jersey’s gross state product, 
and produced $13 million in state and local tax revenues. 
J. Seneca et al., Economic Impacts of BP’s Proposed Crown 
Landing LNG Terminal 65 (Apr. 2007), online at http://www. 
policy.rutgers.edu/news/reports/other/BPCrownLanding.pdf 
(as visited Mar. 28, 2008, and available in Clerk of Court’s 
case file). Operation of the facility was projected to gener­
ate 231 permanent jobs, and more than $88 million in state 
and local tax revenues over a 30-year period. Ibid. Its de­
livery capacity would represent 15 percent of the current 
consumption of natural gas in the region. Id., at 66. In 

http://www
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holding that Delaware may veto the project, the Court owes 
New Jersey—not to mention an energy-starved Nation— 
something more than its casual and unsupported statements 
that the wharf possesses “extraordinary character” and 
“goes well beyond the ordinary or usual.” 

Today’s decision does not even have the excuse of achiev­
ing a desirable result. If one were to design, ex ante, the 
socially optimal allocation of the power to permit and forbid 
wharfing out, surely that power would be lodged with the 
sovereign that stands most to gain from the benefits of a 
wharf, and most to lose from its environmental and other 
costs. Unquestionably, that is the sovereign with jurisdic­
tion over the land from which the wharf is extended. Dela­
ware and New Jersey doubtless realized this when they 
agreed in 1905 that each of them would have jurisdiction 
over riparian rights on its own side of the river. The genius 
of today’s decision is that it creates irrationality where sweet 
reason once prevailed—straining mightily, against all odds, 
to ensure that the power to permit or forbid “heavy industry 
use” wharves in New Jersey shall rest with Delaware, which 
has no interest whatever in facilitating the delivery of goods 
to New Jersey, which has relatively little to lose from the 
dangerous nature of those goods or the frequency and man­
ner of their delivery, and which may well have an interest in 
forcing the inefficient location of employment- and tax­
producing wharves on its own shore. It makes no sense. 

Under its decree, “[t]he Court retains jurisdiction to enter­
tain such further proceedings, enter such orders, and issue 
such writs as it may from time to time deem necessary or 
desirable to give proper force and effect to this Decree or to 
effectuate the rights of the parties.” Ante, at 624. This 
could mean, I suppose, that we can anticipate a whole cate­
gory of original actions in this Court that will clarify, wharf 
by wharf, what is a wharf of “extraordinary character.” 
(Who would have thought that such utterly indefinable and 
unpredictable complexity lay hidden within the words of the 
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Compact?) More likely, however, prospective builders of 
“heavy industry use” wharves from the New Jersey shore— 
of whatever size—will apply to Delaware and simply go else­
where if rejected. 

The wharf at issue in this litigation would have been 
viewed as an ordinary and usual riparian use at the time 
the two States entered into the 1905 Compact. Delaware 
accordingly may not prohibit its construction. I respect­
fully dissent from the Court’s judgment to the contrary. 
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October 1, 2007 

Certiorari Granted—Vacated and Remanded 

No. 06–1264. Keisler, Acting Attorney General v. Hong 
Yin Gao. C. A. 2d Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Gonzales 
v. Thomas, 547 U. S. 183 (2006) (per curiam). Reported below: 
440 F. 3d 62. 

No. 06–11085. May v. California. Ct. App. Cal., 5th App. 
Dist.; 

No. 06–11312. Castaneda v. California. Ct. App. Cal., 5th 
App. Dist.; and 

No. 06–11735. Remedios Munoz v. California. Ct. App. 
Cal., 3d App. Dist. Motions of petitioners for leave to proceed in 
forma pauperis granted. Certiorari granted, judgments vacated, 
and cases remanded for further consideration in light of Cunning­
ham v. California, 549 U. S. 270 (2007). 

No. 06–11361. Cohen v. Corrections Corporation of 
America. C. A. 6th Cir. Motion of petitioner for leave to pro­
ceed in forma pauperis granted. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light of 
Jones v. Bock, 549 U. S. 199 (2007). 

Certiorari Dismissed 

No. 06–11036. Stringer v. May et al. C. A. 5th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. Reported 
below: 212 Fed. Appx. 375. 

No. 06–11269. Ainsworth v. Berrigan, Executor of the 
Estate of Majeau, Deceased. Sup. Ct. Miss. Motion of peti­
tioner for leave to proceed in forma pauperis denied, and certio­
rari dismissed. See this Court’s Rule 39.8. 

801 
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No. 06–11354. Wojnicz v. Metrish, Warden. C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 06–11440. Crane v. Forsyth County, Georgia. Ct. 
App. Ga. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. 

No. 06–11443. Veale v. United States. C. A. 2d Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 06–11623. Flynn v. Illinois Department of Human 
Rights et al. C. A. 7th Cir. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. As petitioner has repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 
Justice Stevens dissents. See id., at 4, and cases cited therein. 

No. 06–11812. Santiago-Lugo v. United States. C. A. 1st 
Cir. Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 07–5090. Mayberry v. United States. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 07–5351. Dorsey v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Motion of petitioner for leave to pro­
ceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. 

No. 07–5633. Hamilton v. Jackson et al. C. A. 9th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 



552ORD Unit: $PT1 [05-07-12 15:18:40] PGT: ORD1BV (Bound Volume)

ORDERS 803 

552 U. S. October 1, 2007 

38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

No. 07–5750. Turner v. Donnelly et al. C. A. 3d Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re­
ported below: 222 Fed. Appx. 136. 

No. 07–5757. Wattleton v. United States Department of 
Probation et al. C. A. 1st Cir. Motion of petitioner for leave 
to proceed in forma pauperis denied, and certiorari dismissed. 
See this Court’s Rule 39.8. Reported below: 223 Fed. Appx. 9. 

No. 07–6034. Williams v. Allen, Commissioner, Alabama 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari dismissed as moot. Reported below: 496 F. 3d 1210. 

Miscellaneous Orders* 

No. 07A142. Rodriguez v. Supreme Court of Virginia 
et al. Sup. Ct. Va. Application for preliminary injunction, ad­
dressed to Justice Stevens and referred to the Court, denied. 

No. 06M91. Ellis v. United States; and 
No. 06M98. Krouner v. United States Tax Court. Re­

newed motions for leave to file petitions for writs of certiorari 
under seal with redacted copies for the public record granted. 

No. 06M104. Gomez v. Texas. Motion for leave to proceed 
in forma pauperis without an affidavit of indigency executed by 
petitioner granted. 

No. 06M105. Eagle v. Arkansas Department of Revenue; 
No. 07M1. Preston v. Texas Department of Family and 

Protective Services; 
No. 07M2. Montanye v. Wissahickon School District 

et al.; 
No. 07M3. Terrell v. Household Realty Corp.; 
No. 07M4. Carr v. Quarterman, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions 
Division; 

*For revisions to the Rules of this Court effective this date, see 551 
U. S. 1195. 
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No. 07M6. Selvy v. Detroit City Council; 
No. 07M7. Womack v. Bradley; 
No. 07M8. Smith v. Los Angeles County Department of 

Children and Family Services, on Behalf of M. S. J., a 
Minor; 

No. 07M9. Christakis v. United States District Court 
for the Central District of California et al.; 

No. 07M10. Richards et al. v. Marsaw et al.; 
No. 07M11. Roberts v. United States; 
No. 07M12. Moore v. Ricci, Associate Administrator, 

New Jersey State Prison, et al.; 
No. 07M13. Rand et ux. v. Unitedauto Group, Inc., 

et al.; and 
No. 07M14. Brent v. Department of Justice. Motions to 

direct the Clerk to file petitions for writs of certiorari out of 
time denied. 

No. 07M5. In re Al-Ghizzawi. Motion for leave to proceed 
in forma pauperis without an affidavit of indigency executed by 
petitioner granted. Motion for leave to file petition for writ of 
habeas corpus under seal granted. Motion to expedite consider­
ation of petition for writ of habeas corpus denied. 

No. 07M15. Castaneda v. United States. Motion for leave 
to file petition for writ of certiorari under seal with redacted 
copies for the public record granted. 

No. 65, Orig. Texas v. New Mexico. Motion of the River 
Master for fees and reimbursement of expenses granted, and the 
River Master is awarded a total of $5,995.61 for the period July 
1, 2006, through June 30, 2007, to be paid equally by the parties. 
[For earlier order herein, see, e. g., 549 U. S. 806.] 

No. 138, Orig. (06A1150). South Carolina v. North Caro­

lina. Motion for leave to file bill of complaint granted. Defend­
ant is allowed 30 days within which to file an answer. Applica­
tion for preliminary injunction, presented to The Chief Justice, 
and by him referred to the Court, denied. 

No. 06–179. Riegel et ux. v. Medtronic, Inc. C. A. 2d Cir. 
[Certiorari granted, 551 U. S. 1144.] Motion of Donna Riegel, the 
administrator of the estate of Charles R. Riegel, to be substituted 
in place of Charles R. Riegel, deceased, granted. The exercise of 

http:5,995.61
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this Court’s power to grant an untimely motion to substitute a 
party is not unprecedented. State Farm Mut. Automobile Ins. 
Co. v. Campbell, 537 U. S. 1042 (2002); see also Schacht v. United 
States, 398 U. S. 58, 64 (1970) (“The procedural rules adopted 
by the Court for the orderly transaction of its business are not 
jurisdictional and can be relaxed by the Court in the exercise of 
its discretion . . . ”); R. Stern, E. Gressman, S. Shapiro, & K. 
Geller, Supreme Court Practice 350 (8th ed. 2002). 

The Chief Justice and Justice Scalia would deny the mo­
tion because it was filed more than six months after petitioner 
Charles R. Riegel’s death. See this Court’s Rule 35.1 (“If the 
substitution of a representative of the deceased is not made 
within six months after the death of the party, the case shall 
abate” (emphasis added)). The fact that this Court’s Rule 35.1 is 
not jurisdictional is not a reason to ignore it, particularly since 
here, unlike in Campbell, supra, the motion was opposed by the 
respondent. 

No. 06–887. City of Revere, Massachusetts, et al. v. 
T&D Video, Inc., dba Moonlite Reader, 550 U. S. 968. Mo­
tion of respondent for attorney’s fees and costs is referred to the 
Appeals Court of Massachusetts for adjudication. 

No. 06–1039. Estate of Roxas et al. v. Pimentel et al.; 
and 

No. 06–1204. Republic of the Philippines et al. v. Pimen­

tel et al. C. A. 9th Cir. Motion of respondent Mariano J. 
Pimentel to set a deadline for submission of an amicus curiae 
brief by the Solicitor General denied. 

No. 06–1196. Al Odah, Next Friend of Al Odah, et al. v. 
United States et al. C. A. D. C. Cir. [Certiorari granted, 
551 U. S. 1161.] Motion of International Law Scholars for leave 
to file a brief as amici curiae granted. 

No. 06–1398. AT&T Pension Benefit Plan, as Successor 
to the Ameritech Management Pension Plan v. Call, Indi­

vidually and on Behalf of All Others Similarly Situated. 
C. A. 7th Cir.; 

No. 06–1458. Geddes et ux., Individually and as Parents 
and Guardians of Geddes, a Minor, et al. v. United Staff­

ing Alliance Employee Medical Plan et al. C. A. 10th 
Cir.; and 
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No. 06–1595. Crawford v. Metropolitan Government of 
Nashville and Davidson County, Tennessee. C. A. 6th Cir. 
The Solicitor General is invited to file briefs in these cases ex­
pressing the views of the United States. 

No. 06–1505. Meacham et al. v. Knolls Atomic Power 
Laboratory, aka KAPL, Inc., et al. C. A. 2d Cir. The Solici­
tor General is invited to file a brief in this case expressing the 
views of the United States. Justice Breyer took no part in 
the consideration or decision of this petition. 

No. 06–9729. Sivak v. Sonnen et al. Sup. Ct. Idaho. Mo­
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [550 U. S. 916] denied. 

No. 06–9730. Sivak v. Defendant A. Sup. Ct. Idaho. Mo­
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [550 U. S. 916] denied. 

No. 06–9737. Harris v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Motion of petitioner for reconsidera­
tion of order denying leave to proceed in forma pauperis [550 
U. S. 916] denied. 

No. 06–11204. Lagler v. Health First, Inc., et al. C. A. 
11th Cir.; 

No. 06–11802. Eastman v. Tropicana Products, Inc. C. A. 
11th Cir.; 

No. 06–12019. Rodriguez v. Keisler, Acting Attorney 
General. C. A. 4th Cir.; 

No. 07–5142. Harvey v. Department of Homeland Secu­

rity. C. A. 2d Cir.; 
No. 07–5184. Clark v. Paragon Systems, Inc. C. A. 5th 

Cir.; and 
No. 07–5938. Cavett v. Gates, Secretary of Defense, 

et al. C. A. 4th Cir. Motions of petitioners for leave to proceed 
in forma pauperis denied. Petitioners are allowed until October 
22, 2007, within which to pay the docketing fees required by Rule 
38(a) and to submit petitions in compliance with Rule 33.1 of the 
Rules of this Court. 

No. 06–11665. In re Hicks; 
No. 06–11867. In re Alexander; 
No. 07–174. In re Belbacha; 
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No. 07–5016. In re Davis; 
No. 07–5031. In re Tatum; 
No. 07–5034. In re Naddi; 
No. 07–5146. In re Boomer; 
No. 07–5207. In re Golden; 
No. 07–5211. In re Wells; 
No. 07–5218. In re Jones; 
No. 07–5259. In re Toliver; 
No. 07–5260. In re Benavides; 
No. 07–5275. In re Enigwe; 
No. 07–5294. In re Phauls; 
No. 07–5358. In re Paschal; 
No. 07–5393. In re McKanic; 
No. 07–5608. In re Bright; 
No. 07–5619. In re Wilmore; 
No. 07–5635. In re McQuiddy; 
No. 07–5717. In re McCreary; 
No. 07–5763. In re Murray; 
No. 07–5916. In re DeMarsh; 
No. 07–6065. In re Underwood; 
No. 07–6083. In re Alford; 
No. 07–6089. In re Temple; and 
No. 07–6178. In re Clemons. Petitions for writs of habeas 

corpus denied. 

No. 07–5519. In re Nimmons. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

No. 06–1492. 
No. 06–1572. 
No. 06–1705. 
No. 06–11315. 
No. 06–11559. 
No. 06–11672. 

In re Sanders; 
In re Shawver; 
In re Po Kee Wong; 
In re Long; 
In re Williams; 
In re McCullough; 
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No. 06–11707. In re Young; 
No. 06–11764. In re Coyner; 
No. 06–11988. In re Williams; 
No. 06–11995. In re Burglund; 
No. 06–12004. In re Merritt; 
No. 06–12030. In re Corriette; 
No. 06–12031. In re Roman; 
No. 06–12093. In re Rylee; 
No. 06–12105. In re Sherman; 
No. 07–5008. In re Markham; 
No. 07–5124. In re Murray; 
No. 07–5154. In re Smith; 
No. 07–5177. In re Barksdale; 
No. 07–5468. In re Routie; 
No. 07–5506. In re Thomas; 
No. 07–5508. In re Baer; 
No. 07–5524. In re Salters; 
No. 07–5536. In re Brown; 
No. 07–5843. In re Brogdon; 
No. 07–5878. In re Coleman; and 
No. 07–5922. In re Hafed. Petitions for writs of manda­

mus denied. 

No. 06–1671. In re Shemonsky; 
No. 07–229. In re Shemonsky; 
No. 07–5013. In re Rogers; and 
No. 07–5029. In re Twitty. Petitions for writs of mandamus 

denied. Justice Alito took no part in the consideration or deci­
sion of these petitions. 

No. 06–11164. In re Skillern; 
No. 06–12111. In re Skillern; and 
No. 07–5410. In re Wood. Motions of petitioners for leave 

to proceed in forma pauperis denied, and petitions for writs of 
mandamus dismissed. See this Court’s Rule 39.8. 

No. 06–11187. In re Gay. Motion of petitioner for leave to 
proceed in forma pauperis denied, and petition for writ of manda­
mus dismissed. See this Court’s Rule 39.8. As petitioner has 
repeatedly abused this Court’s process, the Clerk is directed not 
to accept any further petitions in noncriminal matters from peti­
tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar­
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tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). Justice Stevens dissents. See id., at 4, and 
cases cited therein. 

No. 06–11295. In re Allen; 
No. 06–11973. In re DuBose; 
No. 07–49. In re Son Hui Choi; 
No. 07–118. In re Cluck; and 
No. 07–5459. In re Grisson. Petitions for writs of manda­

mus and/or prohibition denied. 

No. 07–5367. In re Vazquez. Petition for writ of mandamus 
and/or prohibition denied. Justice Alito took no part in the 
consideration or decision of this petition. 

No. 07–5119. In re Awala. Petition for writ of prohibition 
denied. 

Certiorari Denied 

No. 06–19. Fisher v. Fisher et ux. Cir. Ct. Wayne County, 
Mich. Certiorari denied. 

No. 06–945. Pablo et ux. v. Keisler, Acting Attorney 
General. C. A. 7th Cir. Certiorari denied. Reported below: 
187 Fed. Appx. 650. 

No. 06–999. Faulks v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 195 Fed. Appx. 196. 

No. 06–1139. Rutherford et al. v. City of Cleveland, 
Ohio, et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 179 Fed. Appx. 366. 

No. 06–1148. Coleman v. Jacks. Ct. App. Ark. Certiorari 
denied. 

No. 06–1171. Koutnik v. Brown et al. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 456 F. 3d 777. 

No. 06–1183. Tesfamichael et ux. v. Keisler, Acting At­

torney General. C. A. 5th Cir. Certiorari denied. Reported 
below: 469 F. 3d 109. 

No. 06–1187. Veitch v. Winter, Secretary of the Navy, 
et al. C. A. D. C. Cir. Certiorari denied. Reported below: 
471 F. 3d 124. 
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No. 06–1193. Gambla v. Woodson. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 367 Ill. App. 3d 441, 853 
N. E. 2d 847. 

No. 06–1248. Coliseum Square Assn., Inc., et al. v. Jack­

son, Secretary of Housing and Urban Development, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 465 F. 3d 215. 

No. 06–1251. Golphin v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 945 So. 2d 1174. 

No. 06–1282. Cranford et al. v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 466 F. 3d 955. 

No. 06–1289. Lewis v. United States. C. A. Fed. Cir. Cer­
tiorari denied. Reported below: 458 F. 3d 1372. 

No. 06–1295. Davis et al. v. Winslow et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 190 Fed. Appx. 807. 

No. 06–1308. Legal Services for New York City et al. v. 
Legal Services Corp. et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 462 F. 3d 219. 

No. 06–1312. Avalos-Gutierrez v. Keisler, Acting Attor­

ney General. C. A. 5th Cir. Certiorari denied. 

No. 06–1319. Newcomb, a Minor, By and Through Her 
Next Friend and Natural Father, Newcomb, et al. v. Bair 
et al. Ct. App. Ariz. Certiorari denied. 

No. 06–1325. Evans v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 473 F. 3d 1115. 

No. 06–1328. Tyco Healthcare Group LP et al. v. Med­

rad, Inc. C. A. Fed. Cir. Certiorari denied. Reported below: 
466 F. 3d 1047. 

No. 06–1331. Gerke Excavating, Inc. v. United States. 
C. A. 7th Cir. Certiorari denied. Reported below: 464 F. 3d 723. 

No. 06–1332. Gill et ux. v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 471 F. 3d 204. 

No. 06–1343. Collier v. Astrue, Commissioner of Social 
Security. C. A. 2d Cir. Certiorari denied. Reported below: 
473 F. 3d 444. 
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No. 06–1347. Duff et al. v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 464 F. 3d 773. 

No. 06–1368. Harvey v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 946 So. 2d 937. 

No. 06–1369. Guevara v. Keisler, Acting Attorney Gen­

eral. C. A. 7th Cir. Certiorari denied. Reported below: 472 
F. 3d 972. 

No. 06–1371. Ndreca, aka Gorja, et ux. v. Keisler, Acting 
Attorney General. C. A. 11th Cir. Certiorari denied. 

No. 06–1382. McConville v. Securities and Exchange 
Commission. C. A. 7th Cir. Certiorari denied. Reported 
below: 465 F. 3d 780. 

No. 06–1384. Kalaycioglu v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 210 Fed. Appx. 825. 

No. 06–1397. Planet Bingo, LLC, et al. v. GameTech In­

ternational, Inc., et al. C. A. Fed. Cir. Certiorari denied. 
Reported below: 472 F. 3d 1338. 

No. 06–1399. North Carolina School Boards Assn., Inc., 
et al. v. Ripellino et al.; and 

No. 06–1511. Johnston County Board of Education v. Ri­

pellino et al. Sup. Ct. N. C. Certiorari denied. Reported 
below: 361 N. C. 214, 639 S. E. 2d 441. 

No. 06–1402. Williams v. Home Depot U. S. A., Inc. C. A. 
2d Cir. Certiorari denied. Reported below: 196 Fed. Appx. 47. 

No. 06–1410. Idaho v. Estrada. Sup. Ct. Idaho. Certiorari 
denied. Reported below: 143 Idaho 558, 149 P. 3d 833. 

No. 06–1411. Snow-Erlin v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 470 F. 3d 804. 

No. 06–1415. De La Paz Sanchez v. Keisler, Acting At­

torney General. C. A. 5th Cir. Certiorari denied. Reported 
below: 473 F. 3d 133. 

No. 06–1418. Christie v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 208 Fed. Appx. 332. 
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No. 06–1421. Cook v. Hays et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 212 Fed. Appx. 295. 

No. 06–1425. Smith v. Los Angeles Metropolitan Transit 
Authority et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 196 Fed. Appx. 567. 

No. 06–1426. Jackson v. Fisher et al. Ct. Civ. App. Ala. 
Certiorari denied. Reported below: 981 So. 2d 1181. 

No. 06–1437. Clients and Former Clients of Baron & 
Budd, P. C., et al. v. United States District Court for the 
Southern District of Texas et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 478 F. 3d 670. 

No. 06–1438. Hudson, Chairman, Public Utility Commis­

sion of Texas, et al. v. AEP Texas North Co. et al. C. A. 
5th Cir. Certiorari denied. Reported below: 473 F. 3d 581. 

No. 06–1439. Laurent  v. Herkert,  United  States  
Trustee. C. A. 11th Cir. Certiorari denied. Reported below: 
196 Fed. Appx. 771. 

No. 06–1444. Union Pacific Railroad Co. v. Hedgecorth. 
Ct. App. Mo., Eastern Dist. Certiorari denied. Reported below: 
210 S. W. 3d 220. 

No. 06–1445. Jeffrey G. v. Lisa S. Sup. Ct. N. H. Certio­
rari denied. 

No. 06–1446. Jeffrey G. v. Lisa S. Sup. Jud. Ct. Me. Cer­
tiorari denied. 

No. 06–1448. Sy v. Keisler, Acting Attorney General. 
C. A. 6th Cir. Certiorari denied. Reported below: 199 Fed. 
Appx. 444. 

No. 06–1449. Abrahams, Individually and as Administra­

tor of the Estate of Abrahams v. Jacob Health Care 
Center, LLC, et al. Ct. App. Cal., 4th App. Dist., Div. 1. 
Certiorari denied. 

No. 06–1450. Sambrano et ux. v. Heritage Trails Home­

owners Assn. App. Ct. Ill., 2d Dist. Certiorari denied. Re­
ported below: 365 Ill. App. 3d 1114, 927 N. E. 2d 339. 
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No. 06–1451. Jungil Lee, Estate Representative for Jin 
Ah Lee, Deceased, et al. v. ANC Car Rental Corp. et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 220 Fed. 
Appx. 493. 

No. 06–1459. Boggan v. Mississippi Conference of the 
United Methodist Church. C. A. 5th Cir. Certiorari denied. 
Reported below: 222 Fed. Appx. 352. 

No. 06–1461. Fancher v. CSX Transportation, Inc. Cir. 
Ct. Cabell County, W. Va. Certiorari denied. 

No. 06–1464. O’Callaghan et al. v. Shirazi et al. C. A. 
1st Cir. Certiorari denied. Reported below: 204 Fed. Appx. 35. 

No. 06–1466. Barnes v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 473 F. 3d 1356. 

No. 06–1467. B. Willis, C. P. A., Inc. v. Public Service 
Company of Oklahoma. Ct. Civ. App. Okla. Certiorari denied. 
Reported below: 155 P. 3d 845. 

No. 06–1469. Piper v. Department of Justice et al. C. A. 
D. C. Cir. Certiorari denied. Reported below: 222 Fed. Appx. 1. 

No. 06–1473. Joseph et ux. v. Salt Lake City, Utah, et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 211 Fed. 
Appx. 692. 

No. 06–1476. Duff v. Nevada et al. C. A. 9th Cir. Certio­
rari denied. 

No. 06–1478. Alderman v. Terry, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 468 F. 3d 775. 

No. 06–1479. Canatella v. Stovitz et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 515. 

No. 06–1481. McNamara et al. v. City of Rittman, Ohio. 
C. A. 6th Cir. Certiorari denied. Reported below: 473 F. 3d 633. 

No. 06–1482. Oklahoma Chapter of the American Acad­

emy of Pediatrics et al. v. Fogarty, Chief Executive Offi­

cer of Oklahoma Health Care Authority, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 472 F. 3d 1208. 
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No. 06–1483. Tecchio et ux. v. Citicorp Mortgage, Inc. 
Super. Ct. N. J., App. Div. Certiorari denied. 

No. 06–1484. Klepper v. City of Page, Arizona, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 206 Fed. 
Appx. 692. 

No. 06–1486. Hager v. May Department Stores Co. Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Reported below: 143 
Cal. App. 4th 1223, 49 Cal. Rptr. 3d 892. 

No. 06–1487. van Aelstyn v. Vermont. Sup. Ct. Vt. Cer­
tiorari denied. Reported below: 181 Vt. 274, 917 A. 2d 471. 

No. 06–1489. Anaya et al. v. Traylor Bros., Inc. C. A. 
5th Cir. Certiorari denied. Reported below: 478 F. 3d 251. 

No. 06–1490. Roth et al. v. Green et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 466 F. 3d 1179. 

No. 06–1493. Templeton v. Astrue, Commissioner of So­

cial Security. C. A. 6th Cir. Certiorari denied. Reported 
below: 215 Fed. Appx. 458. 

No. 06–1494. Linder v. Johnson. Ct. App. Ark. Certiorari 
denied. 

No. 06–1495. Levi et al. v. O’Connell, Superintendent of 
Public Instruction, California Department of Education. 
Ct. App. Cal., 3d App. Dist. Certiorari denied. Reported below: 
144 Cal. App. 4th 700, 50 Cal. Rptr. 3d 691. 

No. 06–1496. G & T Terminal Packaging Co., Inc., et al. 
v. Department of Agriculture. C. A. 2d Cir. Certiorari de­
nied. Reported below: 468 F. 3d 86. 

No. 06–1500. Marku et al. v. Keisler, Acting Attorney 
General. C. A. 6th Cir. Certiorari denied. Reported below: 
200 Fed. Appx. 454. 

No. 06–1501. Williams et al. v. King, Attorney General 
of Alabama. C. A. 11th Cir. Certiorari denied. Reported 
below: 478 F. 3d 1316. 

No. 06–1502. Koffley v. Koffley. Ct. Sp. App. Md. Cer­
tiorari denied. Reported below: 171 Md. App. 746. 
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No. 06–1506. Vitolo v. Mentor Corp. C. A. 2d Cir. Certio­
rari denied. Reported below: 213 Fed. Appx. 16. 

No. 06–1507. Philadelphia Housing Authority v. Hen­

derson et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 214 Fed. Appx. 209. 

No. 06–1510. Westfalia-Surge, Inc. v. Mariposa Farms, 
LLC. C. A. 10th Cir. Certiorari denied. Reported below: 211 
Fed. Appx. 760. 

No. 06–1512. Minnifield v. Louisiana Department of Ed­

ucation et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 229 Fed. Appx. 277. 

No. 06–1513. Regatta Bay Ltd. v. United States. C. A. 
Fed. Cir. Certiorari denied. Reported below: 209 Fed. Appx. 
976. 

No. 06–1517. Pappas et al. v. Greek Orthodox Archdio­

cese of North and South America. App. Div., Sup. Ct. N. Y., 
1st Jud. Dept. Certiorari denied. Reported below: 30 App. Div. 
3d 286, 817 N. Y. S. 2d 270. 

No. 06–1519. Ryan v. Keisler, Acting Attorney General. 
C. A. 7th Cir. Certiorari denied. Reported below: 222 Fed. 
Appx. 528. 

No. 06–1522. Laurent v. Select Portfolio Servicing, 
Inc., et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 193 Fed. Appx. 831. 

No. 06–1523. Meza-Hernandez v. Keisler, Acting Attor­

ney General. C. A. 10th Cir. Certiorari denied. Reported 
below: 217 Fed. Appx. 746. 

No. 06–1524. Nicholson v. South Carolina. Ct. App. S. C. 
Certiorari denied. Reported below: 366 S. C. 568, 623 S. E. 
2d 100. 

No. 06–1526. Carpad, Inc., et al. v. Brookstone, Inc. 
C. A. Fed. Cir. Certiorari denied. Reported below: 200 Fed. 
Appx. 989. 

No. 06–1528. Cochran et al. v. Cincinnati Insurance Co. 
C. A. 11th Cir. Certiorari denied. 
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No. 06–1530. Patterson v. Haskins, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 470 F. 3d 645. 

No. 06–1532. Bullock v. Missouri. Ct. App. Mo., Southern 
Dist. Certiorari denied. Reported below: 213 S. W. 3d 142. 

No. 06–1537. Islamic American Relief Agency v. Keisler, 
Acting Attorney General, et al. C. A. D. C. Cir. Certio­
rari denied. Reported below: 477 F. 3d 728. 

No. 06–1539. Markovich et ux., Parents of Markovich v. 
Leavitt, Secretary of Health and Human Services. C. A. 
Fed. Cir. Certiorari denied. Reported below: 477 F. 3d 1353. 

No. 06–1540. Mallinckrodt Inc. v. Maine People’s Alli­

ance et al. C. A. 1st Cir. Certiorari denied. Reported below: 
471 F. 3d 277. 

No. 06–1541. Jonas v. Talley. Ct. App. S. C. Certiorari 
denied. 

No. 06–1542. Nichols v. Burlington Northern & Santa 
Fe Railway Co. Ct. App. Colo. Certiorari denied. Reported 
below: 148 P. 3d 212. 

No. 06–1543. Sasouvong v. Washington. Ct. App. Wash. 
Certiorari denied. Reported below: 129 Wash. App. 1035. 

No. 06–1546. Lansing v. Fairfax Hospital. Sup. Ct. Va. 
Certiorari denied. 

No. 06–1547. Marcucci et ux. v. ESB Bank, Successor by 
Merger to Troy Hill Federal Savings Bank, fka Troy 
Hill Federal Savings & Loan Assn. Super. Ct. Pa. Certio­
rari denied. Reported below: 876 A. 2d 473. 

No. 06–1548. Cook v. Court of Appeals of Colorado 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 213 
Fed. Appx. 616. 

No. 06–1549. E & L Consulting, Ltd., dba C. B. C. Lumber 
Co., et al. v. Doman Industries Ltd. et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 472 F. 3d 23. 

No. 06–1550. Catholic Charities of the Diocese of Al­

bany et al. v. Dinallo, Superintendent, New York State 



552ORD Unit: $PT1 [05-07-12 15:18:40] PGT: ORD1BV (Bound Volume)

ORDERS 817 

552 U. S. October 1, 2007 

Insurance Department. Ct. App. N. Y. Certiorari denied. 
Reported below: 7 N. Y. 3d 510, 859 N. E. 2d 459. 

No. 06–1555. Bartiss-Earley v. Durkin Village Plain­

ville, LLC, et al. App. Ct. Conn. Certiorari denied. 

No. 06–1556. Duff v. Nevada et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 212 Fed. Appx. 676. 

No. 06–1558. Varn v. Geren, Acting Secretary of the 
Army. C. A. 4th Cir. Certiorari denied. Reported below: 211 
Fed. Appx. 197. 

No. 06–1559. Titan Distribution, Inc., et al. v. Chalfant. 
C. A. 8th Cir. Certiorari denied. Reported below: 475 F. 3d 982. 

No. 06–1560. Wallace v. Abell et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 217 Fed. Appx. 124. 

No. 06–1561. Delfino et al. v. Agilent Technologies, Inc. 
Ct. App. Cal., 6th App. Dist. Certiorari denied. Reported 
below: 145 Cal. App. 4th 790, 52 Cal. Rptr. 3d 376. 

No. 06–1562. Golin et al. v. Allenby et al. Ct. App. Cal., 
3d App. Dist. Certiorari denied. 

No. 06–1563. Haltom v. Utah. Sup. Ct. Utah. Certiorari 
denied. Reported below: 156 P. 3d 792. 

No. 06–1564. Gray v. Blanton et al. Ct. App. Ga. Certio­
rari denied. 

No. 06–1565. Taylor v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–1566. Wister v. Nicholson, Secretary of Veter­

ans Affairs, et al. C. A. Fed. Cir. Certiorari denied. 

No. 06–1567. Major v. Washington State Bar Assn. Sup. 
Ct. Wash. Certiorari denied. 

No. 06–1569. Maryland Reclamation, Inc. v. Ramblewood 
Homeowner’s Assn. et al. Ct. Sp. App. Md. Certiorari de­
nied. Reported below: 169 Md. App. 750. 
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No. 06–1570. Penzien et ux. v. Village of Capac, Michi­

gan. Ct. App. Mich. Certiorari denied. 

No. 06–1571. Hutchinson et al. v. Pfeil et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 223 Fed. Appx. 765. 

No. 06–1573. Russell v. Russell. Sup. Ct. Va. Certiorari 
denied. 

No. 06–1574. Adams v. Groesbeck Independent School 
District. C. A. 5th Cir. Certiorari denied. Reported below: 
475 F. 3d 688. 

No. 06–1575. City of Bridgeport, Connecticut, et al. v. 
Russo. C. A. 2d Cir. Certiorari denied. Reported below: 479 
F. 3d 196. 

No. 06–1576. EM Ltd. et al. v. Republic of Argentina 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 473 
F. 3d 463. 

No. 06–1577. Prince George’s County, Maryland, et al. 
v. Miller. C. A. 4th Cir. Certiorari denied. Reported below: 
475 F. 3d 621. 

No. 06–1578. Andalusia Distributing Co., Inc., et al. v. 
R. J. Reynolds Tobacco Co. (Reported below: 477 F. 3d 854); 
and Andalusia Distributing Co., Inc., et al. v. Philip Mor­

ris USA Inc. (219 Fed. Appx. 398). C. A. 6th Cir. Certiorari 
denied. 

No. 06–1579. Henderson v. Johnson, Director, Virginia 
Department of Corrections. C. A. 4th Cir. Certiorari de­
nied. Reported below: 203 Fed. Appx. 521. 

No. 06–1580. Campbell v. Sullins. Cir. Ct. Macomb 
County, Mich. Certiorari denied. 

No. 06–1581. Trafford Distribution Center v. National 
Labor Relations Board. C. A. 3d Cir. Certiorari denied. 
Reported below: 478 F. 3d 172. 

No. 06–1583. Pelto v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 949 So. 2d 241. 

No. 06–1584. Martinez-Cuadra v. Keisler, Acting Attor­

ney General. C. A. 9th Cir. Certiorari denied. Reported 
below: 223 Fed. Appx. 571. 
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No. 06–1585. Latham v. Michigan. Cir. Ct. Wayne County, 
Mich. Certiorari denied. 

No. 06–1587. Vasquez v. Keisler, Acting Attorney Gen­

eral. C. A. 3d Cir. Certiorari denied. Reported below: 208 
Fed. Appx. 184. 

No. 06–1588. Confederated Tribes and Bands of the Ya­

kama Nation v. Confederated Tribes of the Colville In­

dian Reservation et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 470 F. 3d 809. 

No. 06–1589. Lanard Toys, Inc., et al. v. General Motors 
Corp. et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 468 F. 3d 405. 

No. 06–1590. Patterson v. California. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 

No. 06–1591. Reich v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 479 F. 3d 179. 

No. 06–1592. Sullivan v. Pender County, North Caro­

lina, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 211 Fed. Appx. 198. 

No. 06–1596. Cass et al. v. Stephens et al. Ct. App. Tex., 
8th Dist. Certiorari denied. Reported below: 156 S. W. 3d 38. 

No. 06–1597. Wallace v. Wray et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 217 Fed. Appx. 127. 

No. 06–1598. Lovett v. Lovett. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 368 Ill. App. 3d 1214, 931 
N. E. 2d 364. 

No. 06–1599. Coy v. Texas. Ct. App. Tex., 7th Dist. Certio­
rari denied. 

No. 06–1600. Rind v. Transworld Systems, Inc., dba 
Credit Management Services as Assignee of JOM Enter­

prises, Inc., et al. Sup. Ct. Nev. Certiorari denied. Re­
ported below: 122 Nev. 79, 178 P. 3d 797. 

No. 06–1601. Hynes, Individually and as District Attor­

ney for the County of Kings, New York v. Reuland. C. A. 
2d Cir. Certiorari denied. Reported below: 460 F. 3d 409. 
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No. 06–1602. Phillips v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 477 F. 3d 215. 

No. 06–1605. Reno A & E  v. Eberle Design, Inc., et al. 
C. A. Fed. Cir. Certiorari denied. Reported below: 215 Fed. 
Appx. 992. 

No. 06–1606. Avilla et al. v. Thompson. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 

No. 06–1607. Abusheikh v. Keisler, Acting Attorney 
General, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 225 Fed. Appx. 56. 

No. 06–1608. Glanton, on Behalf of ALCOA Prescription 
Drug Plan and All Other Similarly Situated Plans, 
et al. v. Advancepcs Inc. C. A. 9th Cir. Certiorari denied. 
Reported below: 465 F. 3d 1123. 

No. 06–1609. Hakala v. J. P. Morgan Securities, Inc. 
C. A. 2d Cir. Certiorari denied. Reported below: 186 Fed. 
Appx. 131. 

No. 06–1610. George v. Arora et al. Ct. App. Ohio, Stark 
County. Certiorari denied. 

No. 06–1611. Hays et al. v. Jones. Ct. App. Tenn. Certio­
rari denied. 

No. 06–1612. Hammitt et ux. v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 209 Fed. Appx. 986. 

No. 06–1615. Walker v. Seldman et al. Ct. App. D. C. 
Certiorari denied. 

No. 06–1617. Gilles v. Blanchard et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 477 F. 3d 466. 

No. 06–1618. Mincy v. Kerestes, Superintendent, State 
Correctional Institution at Mahanoy, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 06–1619. Good News Employee Assn. et al. v. Hicks, 
Individually and as Deputy Executive Director, Commu­

nity and Economic Development Agency of the City of 
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Oakland, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 223 Fed. Appx. 734. 

No. 06–1620. Martin et vir v. Sanderson Farms, Inc., 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 222 
Fed. Appx. 360. 

No. 06–1621. Langford v. Jones, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–1622. Khanchalian et al. v. Department of Jus­

tice et al. C. A. 2d Cir. Certiorari denied. Reported below: 
210 Fed. Appx. 40. 

No. 06–1623. Mid-Atlantic Market Development Co., 
LLC, et al. v. Moran Foods, Inc. C. A. 7th Cir. Certiorari 
denied. Reported below: 476 F. 3d 436. 

No. 06–1624. Jenkins v. Commissioner of Internal Reve­

nue. C. A. 2d Cir. Certiorari denied. Reported below: 483 
F. 3d 90. 

No. 06–1625. National Wrestling Coaches Assn. et al. v. 
Department of Education et al. C. A. D. C. Cir. Certiorari 
denied. Reported below: 465 F. 3d 20. 

No. 06–1626. Mitchell et al. v. Continental Airlines, 
Inc., et al. C. A. 5th Cir. Certiorari denied. Reported below: 
481 F. 3d 225. 

No. 06–1627. Baird v. BNSF Railway Co. C. A. 8th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 475. 

No. 06–1628. Arnal v. Fraser. Sup. Ct. S. C. Certiorari 
denied. Reported below: 371 S. C. 512, 641 S. E. 2d 419. 

No. 06–1629. Sanders v. Washington State Commission on 
Judicial Conduct. Sup. Ct. Wash. Certiorari denied. Re­
ported below: 159 Wash. 2d 517, 145 P. 3d 1208. 

No. 06–1630. Scharringhausen v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 224 Fed. Appx. 611. 

No. 06–1631. Laurent  v. Herkert,  United  States  
Trustee. C. A. 11th Cir. Certiorari denied. Reported below: 
208 Fed. Appx. 724. 
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No. 06–1633. Faith Center Church Evangelistic Minis­

tries et al. v. Glover, Member and Chair of the Contra 
Costa County Board of Supervisors, et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 480 F. 3d 891. 

No. 06–1635. Paone et ux. v. Heritage Plantation Own­

ers’ Assn., Inc. Ct. App. S. C. Certiorari denied. 

No. 06–1636. Davidson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 769. 

No. 06–1638. Lloyd v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 469 F. 3d 319. 

No. 06–1639. Boone et al. v. Sparado, as Limited Guard­

ian for Townsend. C. A. 11th Cir. Certiorari denied. Re­
ported below: 212 Fed. Appx. 831. 

No. 06–1640. Beumel v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 859 N. E. 2d 393. 

No. 06–1641. Espinosa et ux. v. Union County, New Jer­

sey, et al. C. A. 3d Cir. Certiorari denied. Reported below: 
212 Fed. Appx. 146. 

No. 06–1643. Paugh v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 06–1644. DeLong v. Best Buy Co., Inc. C. A. 11th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 856. 

No. 06–1645. Cravens et al. v. City of La Marque, Texas. 
C. A. 5th Cir. Certiorari denied. Reported below: 222 Fed. 
Appx. 433. 

No. 06–1647. Reidt v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–1648. NDS Group PLC et al. v. Sogecable, SA, 
et al. C. A. 9th Cir. Certiorari denied. 

No. 06–1649. Morrissey et al. v. Lesniak et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 213 Fed. Appx. 622. 

No. 06–1650. Bruno v. Lantz, Commissioner, Connecticut 
Department of Correction, et al. C. A. 2d Cir. Certiorari 
denied. 
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No. 06–1651. Bevan v. Lee County Sheriff’s Office et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 213 Fed. 
Appx. 824. 

No. 06–1653. Clemmons v. Armontrout, Warden, et al. 
C. A. 8th Cir. Certiorari denied. Reported below: 477 F. 3d 962. 

No. 06–1654. Kanofsky et al. v. Stark and Stark. Super. 
Ct. N. J., App. Div. Certiorari denied. 

No. 06–1655. Tung v. Chiu. Ct. App. N. Y. Certiorari de­
nied. Reported below: 7 N. Y. 3d 861, 857 N. E. 2d 1132. 

No. 06–1656. Boone v. Jackson et al. C. A. 2d Cir. Certio­
rari denied. Reported below: 206 Fed. Appx. 30. 

No. 06–1657. Mayer v. Monroe County Community School 
Corp. et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 474 F. 3d 477. 

No. 06–1658. Lambert v. Crist et al. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 219 Fed. Appx. 952. 

No. 06–1659. Young v. United States (two judgments). 
C. A. 7th Cir. Certiorari denied. Reported below: 480 F. 3d 514 
(first judgment) and 489 F. 3d 313 (second judgment). 

No. 06–1660. Perez, Personal Representative of the Es­

tate of Perez, Deceased v. Oakland County, Michigan, 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 466 
F. 3d 416. 

No. 06–1661. Morley et al. v. Ontos, Inc., et al. C. A. 
1st Cir. Certiorari denied. Reported below: 478 F. 3d 427. 

No. 06–1662. Levanduski v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 907 A. 2d 3. 

No. 06–1663. Pietrangelo v. United States District 
Court for the District of Vermont et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 20. 

No. 06–1664. Kleiman v. Kleiman. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 06–1665. Breeding v. McBride, Warden. Cir. Ct. Put­
nam County, W. Va. Certiorari denied. 
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No. 06–1668. Guest v. McCann, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 474 F. 3d 926. 

No. 06–1669. Markwardt et al. v. Cannon & Dunphy, S. C. 
Ct. App. Wis. Certiorari denied. Reported below: 296 Wis. 2d 
512, 724 N. W. 2d 669. 

No. 06–1670. Tricontinental Industries, Ltd., et al. v. 
PricewaterhouseCoopers, LLP. C. A. 7th Cir. Certiorari 
denied. Reported below: 475 F. 3d 824. 

No. 06–1672. Gros Ventre Tribe et al. v. United States 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 469 
F. 3d 801. 

No. 06–1673. Green v. San Diego Unified School District, 
aka San Diego City Schools, et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 226 Fed. Appx. 677. 

No. 06–1676. Lowery v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 951 So. 2d 835. 

No. 06–1677. Selgas v. Commissioner of Internal Reve­

nue. C. A. 5th Cir. Certiorari denied. Reported below: 475 
F. 3d 697. 

No. 06–1678. Undseth v. Undseth et al. C. A. 11th Cir. 
Certiorari denied. 

No. 06–1679. Murphy v. Federal Insurance Co. C. A. 3d 
Cir. Certiorari denied. Reported below: 206 Fed. Appx. 143. 

No. 06–1681. Hynix Semiconductor, Inc., et al. v. Rambus 
Inc. Ct. App. Cal., 1st App. Dist. Certiorari denied. 

No. 06–1682. Kitt v. United States. Ct. App. D. C. Cer­
tiorari denied. Reported below: 904 A. 2d 348. 

No. 06–1683. Robinson v. California et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 607. 

No. 06–1685. Fermaint et al. v. Fairley et al. C. A. 7th 
Cir. Certiorari denied. Reported below: 471 F. 3d 826. 

No. 06–1686. Pallisco v. Huron Township, Michigan, 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 220 
Fed. Appx. 406. 
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No. 06–1687. Johnson v. Morey. Sup. Jud. Ct. Me. Certio­
rari denied. 

No. 06–1688. Jenkins v. Methodist Hospitals of Dallas, 
Inc., et al. C. A. 5th Cir. Certiorari denied. Reported below: 
478 F. 3d 255. 

No. 06–1689. Acuna, Individually and as Administratrix 
ad Prosequendum of the Estate of Acuna, Deceased v. 
Turkish et al. Sup. Ct. N. J. Certiorari denied. Reported 
below: 189 N. J. 420, 915 A. 2d 1045. 

No. 06–1690. Schmitt v. Merit Systems Protection Board 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 208 
Fed. Appx. 890. 

No. 06–1691. Transclean Corp. et al. v. Jiffy Lube In­

ternational, Inc., et al. C. A. Fed. Cir. Certiorari denied. 
Reported below: 474 F. 3d 1298. 

No. 06–1694. Brewer v. Board of Trustees of the Uni­

versity of Illinois. C. A. 7th Cir. Certiorari denied. Re­
ported below: 479 F. 3d 908. 

No. 06–1695. Bannister v. Texas. Ct. App. Tex., 7th Dist. 
Certiorari denied. 

No. 06–1696. Milstein v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 481 F. 3d 132. 

No. 06–1697. Jameson v. Kentucky. Sup. Ct. Ky. Certio­
rari denied. Reported below: 215 S. W. 3d 9. 

No. 06–1698. Hamilton v. Workman, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 217 Fed. Appx. 805. 

No. 06–1701. Southwire Co. v. Janowick et al. C. A. 6th 
Cir. Certiorari denied. Reported below: 470 F. 3d 264. 

No. 06–1702. Reliable Consultants, Inc., dba Dreamers 
v. City of Kennedale, Texas. C. A. 5th Cir. Certiorari de­
nied. Reported below: 480 F. 3d 336. 

No. 06–1703. Showler et al. v. Harper’s Magazine Foun­

dation et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 222 Fed. Appx. 755. 
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No. 06–1704. Carlisle v. Carnival Corp. Sup. Ct. Fla. 
Certiorari denied. Reported below: 953 So. 2d 461. 

No. 06–1706. Wordlaw v. City of Chicago, Illinois, et al. 
C. A. 7th Cir. Certiorari denied. 

No. 06–1707. Davis v. Kohout, Acting Judge, Livingston 
County Court, New York, et al. Ct. App. N. Y. Certiorari 
denied. Reported below: 8 N. Y. 3d 903, 865 N. E. 2d 1241. 

No. 06–1708. Malone v. Kahle. C. A. 8th Cir. Certiorari 
denied. Reported below: 477 F. 3d 544. 

No. 06–1709. Eichenlaub et al. v. Township of Indiana, 
Pennsylvania, et al. C. A. 3d Cir. Certiorari denied. Re­
ported below: 214 Fed. Appx. 218. 

No. 06–1711. Swecker v. Johanns, Secretary of Agricul­

ture. C. A. 8th Cir. Certiorari denied. Reported below: 214 
Fed. Appx. 625. 

No. 06–1712. Macy v. Hopkins County Board of Educa­

tion. C. A. 6th Cir. Certiorari denied. Reported below: 484 
F. 3d 357. 

No. 06–1713. del Consuelo Cevilla v. Keisler, Acting 
Attorney General. C. A. 7th Cir. Certiorari denied. Re­
ported below: 446 F. 3d 658. 

No. 06–1714. Bell v. California. Sup. Ct. Cal. Certiorari 
denied. Reported below: 40 Cal. 4th 582, 151 P. 3d 292. 

No. 06–1715. Hughes v. Utah Department of Human 
Services. Sup. Ct. Utah. Certiorari denied. Reported below: 
156 P. 3d 820. 

No. 06–1718. Luebow v. Wantuch. Ct. App. Wis. Certio­
rari denied. Reported below: 297 Wis. 2d 584, 724 N. W. 2d 703. 

No. 06–1719. Dimery v. Ulster Savings Bank. Ct. App. 
N. Y. Certiorari denied. Reported below: 7 N. Y. 3d 920, 860 
N. E. 2d 987. 

No. 06–1721. Rogers et al. v. Cortes, Secretary of Com­

monwealth of Pennsylvania. C. A. 3d Cir. Certiorari de­
nied. Reported below: 468 F. 3d 188. 
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No. 06–1722. ITC Ltd. v. Punchgini, Inc., et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 482 F. 3d 135. 

No. 06–1723. Dr. Reddy’s Laboratories, Ltd. v. Eli 
Lilly & Co. et al. C. A. Fed. Cir. Certiorari denied. Re­
ported below: 471 F. 3d 1369. 

No. 06–9402. Sifuentes v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 477. 

No. 06–9506. Palmer v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 357. 

No. 06–9548. Soto-Castillo v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 207 Fed. Appx. 798. 

No. 06–9740. Graham v. Ohio. Ct. App. Ohio, Hancock 
County. Certiorari denied. 

No. 06–9838. Pantoja v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 673. 

No. 06–9895. Hallford v. Culliver, Warden, et al. C. A. 
11th Cir. Certiorari denied. Reported below: 459 F. 3d 1193. 

No. 06–9994. Powell v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 785. 

No. 06–9996. Rivera-Reyes v. Kentucky. Sup. Ct. Ky. 
Certiorari denied. 

No. 06–10015. Allen v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 469 F. 3d 11. 

No. 06–10030. Roberts v. United States; and 
No. 06–10836. Williams v. United States. C. A. 11th Cir. 

Certiorari denied. Reported below: 215 Fed. Appx. 842. 

No. 06–10050. Gillis v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 209 Fed. Appx. 285. 

No. 06–10088. Barraza Cazares v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 465 F. 3d 327. 

No. 06–10117. Branson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 939. 
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No. 06–10156. McCormick v. Braverman et al. C. A. 6th 
Cir. Certiorari denied. Reported below: 451 F. 3d 382. 

No. 06–10203. Inman v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 281 Ga. 67, 635 S. E. 2d 125. 

No. 06–10239. Tiscorena Renteria v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 187 Fed. 
Appx. 704. 

No. 06–10248. Hankerson v. Minnesota. Sup. Ct. Minn. 
Certiorari denied. Reported below: 723 N. W. 2d 232. 

No. 06–10268. Darias v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 899. 

No. 06–10280. Pryor v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 195 Fed. Appx. 65. 

No. 06–10315. Jimenez v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 179. 

No. 06–10323. Adkins v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 720. 

No. 06–10330. Hammer v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–10402. Strickland v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 177. 

No. 06–10415. Neal v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 212 Fed. Appx. 328. 

No. 06–10430. Dung Vu v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 9. 

No. 06–10490. Dolly v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 40 Cal. 4th 458, 150 P. 3d 693. 

No. 06–10494. Patton v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 482. 

No. 06–10495. Trennell v. United States. C. A. 7th Cir. 
Certiorari denied. 
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No. 06–10538. Castro-Portillo v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 211 Fed. Appx. 
715. 

No. 06–10553. Humphreys v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 468 F. 3d 1051. 

No. 06–10575. Perry v. West Virginia. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 06–10591. Pursley v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 474 F. 3d 757. 

No. 06–10600. McCarty v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 859. 

No. 06–10611. Archer v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–10647. Dunbar v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 06–10651. Hood v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. Reported below: 211 S. W. 3d 767. 

No. 06–10677. Jackson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 479 F. 3d 485. 

No. 06–10686. Nibert v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 227. 

No. 06–10692. Ashcroft v. New York. App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 33 
App. Div. 3d 429, 823 N. Y. S. 2d 23. 

No. 06–10747. Howard v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. Reported below: 945 So. 2d 326. 

No. 06–10754. Fonseca v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 1. 

No. 06–10757. Daugherty v. West Virginia. Sup. Ct. App. 
W. Va. Certiorari denied. Reported below: 221 W. Va. 15, 650 
S. E. 2d 114. 

No. 06–10765. Duran v. United States. C. A. 8th Cir. 
Certiorari denied. 
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No. 06–10772. Delaney v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 356. 

No. 06–10775. Nelson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 291. 

No. 06–10813. Ortiz v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 474 F. 3d 976. 

No. 06–10815. Nichols, as Guardian of the Property of 
SMN, a Minor Child v. Maynard et al. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 204 Fed. Appx. 826. 

No. 06–10819. Jones v. Palakovich, Superintendent, 
State Correctional Institution at Smithfield, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 06–10826. Dees v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 467 F. 3d 847. 

No. 06–10835. Tillman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 235. 

No. 06–10844. Teacher v. Merit Systems Protection 
Board et al. C. A. Fed. Cir. Certiorari denied. Reported 
below: 211 Fed. Appx. 958. 

No. 06–10849. Jackson v. Grimes et al. C. A. 11th Cir. 
Certiorari denied. 

No. 06–10850. Jefferies v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 950 So. 2d 1238. 

No. 06–10851. Knox v. United States District Court for 
the Western District of Michigan. C. A. 6th Cir. Certio­
rari denied. 

No. 06–10852. LaPine v. Michigan. Sup. Ct. Mich. Certio­
rari denied. Reported below: 477 Mich. 1003, 726 N. W. 2d 34. 

No. 06–10859. Flores v. Superior Court of California, 
Los Angeles County, et al. Ct. App. Cal., 2d App. Dist. 
Certiorari denied. 

No. 06–10860. Neamo v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 208 Fed. Appx. 193. 
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No. 06–10864. Miller v. Hooks, Warden, et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 199 Fed. Appx. 898. 

No. 06–10868. McGlohon v. City of Dallas, Texas. C. A. 
4th Cir. Certiorari denied. Reported below: 210 Fed. Appx. 236. 

No. 06–10870. White v. Jeanes, Clerk, Superior Court of 
Arizona, Maricopa County, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 06–10876. Aarness v. Colorado. Sup. Ct. Colo. Cer­
tiorari denied. Reported below: 150 P. 3d 1271. 

No. 06–10881. Ballesteros v. Salazar, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 06–10883. Bargman v. Johnson, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 06–10890. Butts v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 06–10891. Graber v. Bobby, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–10894. Silva v. Renico. C. A. 6th Cir. Certiorari 
denied. 

No. 06–10899. Muresan v. Washington Department of 
Health and Social Services. Ct. App. Wash. Certiorari 
denied. 

No. 06–10901. Hurt v. District of Columbia Board of Pa­

role. C. A. D. C. Cir. Certiorari denied. Reported below: 204 
Fed. Appx. 903. 

No. 06–10902. Feurtado v. Gillespie et al. C. A. 2d Cir. 
Certiorari denied. 

No. 06–10904. Ivy v. New York. App. Div., Sup. Ct. N. Y., 
4th Jud. Dept. Certiorari denied. Reported below: 31 App. Div. 
3d 1225, 817 N. Y. S. 2d 574. 

No. 06–10905. Foreman v. Franklin, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 211 Fed. Appx. 745. 
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No. 06–10912. Jennings v. Michigan. Ct. App. Mich. Cer­
tiorari denied. 

No. 06–10914. Newbold v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 289. 

No. 06–10916. Mills v. Kimball. Sup. Ct. N. H. Certio­
rari denied. 

No. 06–10917. Schneller v. Fox Subacute at Clara 
Burke et al. Super. Ct. Pa. Certiorari denied. Reported 
below: 907 A. 2d 1147. 

No. 06–10923. Trusty v. Jones et al. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 204 Fed. Appx. 325. 

No. 06–10924. Alexander v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–10925. Legrone v. Michigan. Ct. App. Mich. Cer­
tiorari denied. 

No. 06–10927. Sanchez v. Kirkland, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 06–10929. Beauchman v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 208 Fed. Appx. 587. 

No. 06–10933. Feliciano v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 06–10934. Hall v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–10936. Hutchins v. Georgia. Sup. Ct. Ga. Certio­
rari denied. 

No. 06–10937. Gill v. Texas. Ct. App. Tex., 14th Dist. Cer­
tiorari denied. 

No. 06–10938. Gordon v. White, Warden, et al. C. A. 6th 
Cir. Certiorari denied. 
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No. 06–10944. Delaportilla v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 214 Fed. Appx. 489. 

No. 06–10945. Carreon v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 367 Ill. App. 3d 1088, 929 
N. E. 2d 167. 

No. 06–10950. Quada v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 06–10959. Plume v. Conway, Superintendent, Attica 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 06–10960. Raley v. Ayres, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 470 F. 3d 792. 

No. 06–10961. Rodgers v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 948 So. 2d 655. 

No. 06–10962. Stephenson v. Ryan, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 674. 

No. 06–10966. Walker v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 281 Ga. 157, 635 S. E. 2d 740. 

No. 06–10969. Nelson v. Hill et al. C. A. 3d Cir. Certio­
rari denied. Reported below: 211 Fed. Appx. 88. 

No. 06–10974. Kilgallen v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 367 Ill. App. 3d 1092, 929 
N. E. 2d 168. 

No. 06–10997. Montgomery v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 204 Fed. Appx. 224. 

No. 06–11000. Jones v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–11003. Sample v. Miles et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 239 Fed. Appx. 14. 

No. 06–11007. Diaz-Rodriguez v. United States (Reported 
below: 216 Fed. Appx. 453); Arrellanos-Barrientos v. United 
States (484 F. 3d 337); and Tellez-Morales v. United States 
(224 Fed. Appx. 452). C. A. 5th Cir. Certiorari denied. 
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No. 06–11008. Duncan v. Fapso. C. A. 7th Cir. Certiorari 
denied. Reported below: 216 Fed. Appx. 588. 

No. 06–11012. Seymore v. Michigan. Cir. Ct. Wayne County, 
Mich. Certiorari denied. 

No. 06–11013. St. Louis v. Carroll, Warden, et al. C. A. 
3d Cir. Certiorari denied. 

No. 06–11019. McGee v. Texas (two judgments). Ct. Crim. 
App. Tex. Certiorari denied. 

No. 06–11021. Wilson v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11026. Brewer v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 466 F. 3d 344. 

No. 06–11028. Ayer v. New Hampshire. Sup. Ct. N. H. 
Certiorari denied. Reported below: 154 N. H. 500, 917 A. 2d 214. 

No. 06–11031. Brown v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11038. Boylen v. Ohio. Ct. App. Ohio, Stark County. 
Certiorari denied. 

No. 06–11039. Adams v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 210 Fed. Appx. 809. 

No. 06–11040. Brown v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 67 Mass. App. 1116, 857 
N. E. 2d 507. 

No. 06–11043. Walker v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. 

No. 06–11050. Rone v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11052. Jaynes v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 365 Ill. App. 3d 1100, 927 
N. E. 2d 333. 
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No. 06–11059. Phillippe v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 954 So. 2d 28. 

No. 06–11062. Caraway v. Texas. Ct. App. Tex., 11th Dist. 
Certiorari denied. 

No. 06–11063. Ritchie v. Washington. Ct. App. Wash. 
Certiorari denied. 

No. 06–11064. Evans v. Maryland. Ct. App. Md. Certio­
rari denied. Reported below: 396 Md. 256, 914 A. 2d 25. 

No. 06–11069. Longo v. Oregon. Sup. Ct. Ore. Certiorari 
denied. Reported below: 341 Ore. 580, 148 P. 3d 892. 

No. 06–11071. Bissell v. Bissell. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 06–11073. Swain v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 937 So. 2d 1160. 

No. 06–11076. White v. Kramer, Acting Warden. C. A. 
9th Cir. Certiorari denied. 

No. 06–11084. Deere v. Williams, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–11086. Keith v. Kelchner et al. C. A. 3d Cir. 
Certiorari denied. 

No. 06–11087. Cannon v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11090. Perro v. Terrell, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 06–11091. Barton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 355. 

No. 06–11093. Ayala v. Los Angeles City College. Ct. 
App. Cal., 2d App. Dist. Certiorari denied. 

No. 06–11094. Barthel v. McDonough, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. 
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No. 06–11096. Frierson-Harris v. Kall et al. C. A. 7th 
Cir. Certiorari denied. Reported below: 198 Fed. Appx. 529. 

No. 06–11098. Gooden v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 06–11100. Ben C. v. San Diego County Health and 
Human Services Agency. Sup. Ct. Cal. Certiorari denied. 
Reported below: 40 Cal. 4th 529, 150 P. 3d 738. 

No. 06–11104. Bisong v. Keisler, Acting Attorney Gen­

eral. C. A. 4th Cir. Certiorari denied. Reported below: 204 
Fed. Appx. 328. 

No. 06–11108. Polke v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 361 N. C. 65, 638 S. E. 
2d 189. 

No. 06–11110. Licea-Cedillo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 217 Fed. Appx. 321. 

No. 06–11111. Johnson v. Ohio. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 112 Ohio St. 3d 210, 858 N. E. 2d 1144. 

No. 06–11122. King v. Thomas, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 06–11123. Sutherland v. Illinois. Sup. Ct. Ill. Cer­
tiorari denied. Reported below: 223 Ill. 2d 187, 860 N. E. 2d 178. 

No. 06–11126. Stone v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 215 Fed. Appx. 601. 

No. 06–11128. Mosby v. Artus, Superintendent, Clinton 
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re­
ported below: 470 F. 3d 515. 

No. 06–11132. Lubowa v. Keisler, Acting Attorney Gen­

eral. C. A. 11th Cir. Certiorari denied. 

No. 06–11133. Sielck v. Sielck et al. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 202 Fed. Appx. 919. 

No. 06–11136. Warren v. Felker, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 06–11137. Middlebrook v. Michigan. Ct. App. Mich. 
Certiorari denied. 

No. 06–11138. Petties v. Keisler, Acting Attorney Gen­

eral. C. A. 2d Cir. Certiorari denied. 

No. 06–11140. Parks v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11145. Pilcher v. Virginia. Sup. Ct. Va. Certio­
rari denied. 

No. 06–11147. Boyles v. Astrue, Commissioner of Social 
Security. C. A. 4th Cir. Certiorari denied. Reported below: 
207 Fed. Appx. 276. 

No. 06–11150. Banda v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 189 Fed. Appx. 680. 

No. 06–11152. Booth v. Endicott, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–11153. Alexander v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11155. Bayramoglu v. United States. C. A. 9th 
Cir. Certiorari denied. 

No. 06–11159. Semler v. Minnesota Office of Administra­

tive Hearings. Ct. App. Minn. Certiorari denied. 

No. 06–11160. Stephenson v. Manis. Ct. App. Wash. Cer­
tiorari denied. Reported below: 130 Wash. App. 1032. 

No. 06–11161. Rangel v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–11163. Scrofani v. Chrones, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 727. 

No. 06–11168. R. C. v. Arkansas Department of Health 
and Human Services. Sup. Ct. Ark. Certiorari denied. Re­
ported below: 368 Ark. 660, 249 S. W. 3d 797. 
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No. 06–11170. Jackson v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 146 P. 3d 1149. 

No. 06–11172. Gonzalez-De Anda v. United States et al. 
C. A. 5th Cir. Certiorari denied. 

No. 06–11173. Villegas v. Walker, Warden. C. A. 11th 
Cir. Certiorari denied. 

No. 06–11177. Stevens v. Washington, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 207 Fed. Appx. 323. 

No. 06–11178. Sheppard v. South Carolina Department 
of Probation, Parole and Pardon Services. Sup. Ct. S. C. 
Certiorari denied. 

No. 06–11179. Smith v. Ratelle, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 06–11183. Alexander v. Parker, Superintendent, 
Putnamville Correctional Facility. C. A. 7th Cir. Certio­
rari denied. 

No. 06–11184. Bridges v. Cason, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 491. 

No. 06–11185. Brown v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 950 So. 2d 1250. 

No. 06–11186. Bowling v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 06–11192. Holts v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11193. Foreman v. Federal Bureau of Prisons 
et al. C. A. 3d Cir. Certiorari denied. 

No. 06–11197. Coleman v. Vasquez, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 06–11198. Curry v. Advocate Bethany Hospital 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 204 
Fed. Appx. 553. 
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No. 06–11200. Odogwu v. Keisler, Acting Attorney Gen­

eral. C. A. 4th Cir. Certiorari denied. Reported below: 217 
Fed. Appx. 194. 

No. 06–11202. Johnston v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11207. Major v. Painter et al. Sup. Ct. La. Cer­
tiorari denied. Reported below: 949 So. 2d 422. 

No. 06–11208. Nelson v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 215 Fed. Appx. 396. 

No. 06–11209. Powell v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–11210. Harrell v. Michigan. Ct. App. Mich. Cer­
tiorari denied. 

No. 06–11213. Kidwell v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 06–11219. Rogers v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 06–11221. Theus v. Tennessee. Sup. Ct. Tenn. Certio­
rari denied. 

No. 06–11222. Vela v. Campbell, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 612. 

No. 06–11223. Andrus v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11229. Barrera v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 1. 

No. 06–11230. Silver v. American Institute of Certified 
Public Accountants. C. A. 3d Cir. Certiorari denied. Re­
ported below: 212 Fed. Appx. 82. 

No. 06–11232. Kinnally v. Marriott International, Inc. 
C. A. 4th Cir. Certiorari denied. Reported below: 205 Fed. 
Appx. 145. 
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No. 06–11233. Mullis v. Cobb County Board of Commis­

sioners et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 202 Fed. Appx. 364. 

No. 06–11237. Xian Chun Dong v. Keisler, Acting Attor­

ney General. C. A. 3d Cir. Certiorari denied. Reported 
below: 216 Fed. Appx. 209. 

No. 06–11240. Dhue v. Kasle Steel Corp. Ct. App. Mich. 
Certiorari denied. 

No. 06–11243. Tlatelpa-Calixto v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 216 Fed. Appx. 423. 

No. 06–11250. L. H. v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 06–11251. Floyd v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 281 Ga. App. 72, 635 S. E. 2d 366. 

No. 06–11252. Krueger v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11254. Dowdy v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 216 Fed. Appx. 178. 

No. 06–11260. Williams v. Norris, Director, Arkansas 
Department of Correction. C. A. 8th Cir. Certiorari denied. 
Reported below: 461 F. 3d 999. 

No. 06–11262. Cortez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 403. 

No. 06–11264. McGee v. MMDD Sacramento Project. Ct. 
App. Cal., 3d App. Dist. Certiorari denied. 

No. 06–11265. McGee v. California State Senate et al. 
C. A. 9th Cir. Certiorari denied. 

No. 06–11266. Miller v. Redman, Acting Warden. C. A. 
10th Cir. Certiorari denied. Reported below: 202 Fed. Appx. 
322. 

No. 06–11267. Rodriguez v. Texas. Ct. App. Tex., 7th Dist. 
Certiorari denied. 
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No. 06–11271. Juarez-Perez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 213 Fed. Appx. 273. 

No. 06–11273. Johnson v. Curtis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11276. Inskeep v. Timmerman-Cooper, Warden. 
C. A. 6th Cir. Certiorari denied. 

No. 06–11278. Medley v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 476 F. 3d 835. 

No. 06–11279. Monschke v. Washington. Ct. App. Wash. 
Certiorari denied. Reported below: 133 Wash. App. 313, 135 P. 
3d 966. 

No. 06–11280. Johnson v. Bradshaw, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 205 Fed. Appx. 426. 

No. 06–11283. Taranto v. Whittier College et al. Ct. 
App. Cal., 4th App. Dist., Div. 3. Certiorari denied. 

No. 06–11284. Johnson v. Johnson, Director, Virginia De­

partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 06–11285. Osborne v. Hall, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 466 F. 3d 1298. 

No. 06–11294. Poon v. Sisto, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–11296. Pin v. Robinson, Warden. C. A. 4th Cir. 
Certiorari denied. 

No. 06–11298. Brooks v. Calderon, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 636. 

No. 06–11299. Bowles v. Bell, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11300. Johnson v. Palakovich, Superintendent, 
State Correctional Institution at Smithfield, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 06–11304. Pridgeon v. Morton, Warden. Super. Ct. 
Charlton County, Ga. Certiorari denied. 
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No. 06–11305. Pursley v. Estep, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 216 Fed. Appx. 
733. 

No. 06–11306. Morgan v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11308. Redd v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 221 Fed. Appx. 248. 

No. 06–11309. Seifullah, aka Powell v. Upshaw et al. 
C. A. 5th Cir. Certiorari denied. 

No. 06–11311. Ross v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 217 Fed. Appx. 723. 

No. 06–11317. Johnson v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 367 Ill. App. 3d 1091, 929 
N. E. 2d 168. 

No. 06–11318. Marshall v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 210 S. W. 3d 618. 

No. 06–11322. Thomas v. Jones, Assistant Warden. C. A. 
7th Cir. Certiorari denied. 

No. 06–11323. Waters v. Horel, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–11328. Bowleg v. Florida Department of Correc­

tions et al. Dist. Ct. App. Fla., 1st Dist. Certiorari denied. 
Reported below: 949 So. 2d 1058. 

No. 06–11330. Lawson v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11331. Williams v. Cannon, Warden. C. A. 11th 
Cir. Certiorari denied. 

No. 06–11332. McCauley v. Jeffreys, Warden. C. A. 6th 
Cir. Certiorari denied. 
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No. 06–11333. Miller v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 946 So. 2d 23. 

No. 06–11336. Teeth v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 220 Fed. Appx. 686. 

No. 06–11337. Spears v. Michigan Department of Correc­

tions. Sup. Ct. Mich. Certiorari denied. 

No. 06–11338. Moody v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
476 F. 3d 260. 

No. 06–11339. Melton v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 949 So. 2d 994. 

No. 06–11340. Jackson v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 952 So. 2d 1190. 

No. 06–11341. Masters v. McCollum, Attorney General 
of Florida. C. A. 11th Cir. Certiorari denied. 

No. 06–11343. Simmons v. California Department of Cor­

rections. C. A. 9th Cir. Certiorari denied. 

No. 06–11346. Powers v. Dingle, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 06–11347. Carney v. Parker, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11350. Skurdal v. Thomas, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–11351. Rossi v. New York. Sup. Ct. N. Y., Kings 
County. Certiorari denied. Reported below: 12 Misc. 3d 1194, 
824 N. Y. S. 2d 769. 

No. 06–11352. Stewart v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 366 Ill. App. 3d 101, 851 
N. E. 2d 672. 

No. 06–11353. Rattler v. Department of Labor et al. 
C. A. D. C. Cir. Certiorari denied. 
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No. 06–11357. Cascella v. Canaveral Port District et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 197 Fed. 
Appx. 839. 

No. 06–11358. Dunbar v. Hawaii. Int. Ct. App. Haw. Cer­
tiorari denied. Reported below: 111 Haw. 510, 143 P. 3d 49. 

No. 06–11359. Dixon v. Bradshaw, Sheriff, Palm Beach 
County, Florida. C. A. 11th Cir. Certiorari denied. Re­
ported below: 212 Fed. Appx. 941. 

No. 06–11360. Combs v. Wisconsin. Ct. App. Wis. Certio­
rari denied. 

No. 06–11362. Bakarich v. New Jersey. Super. Ct. N. J., 
App. Div. Certiorari denied. 

No. 06–11363. Boyd v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 217 Fed. Appx. 260. 

No. 06–11365. Moore v. Purkett, Superintendent, East­

ern Reception, Diagnostic and Correctional Center. 
C. A. 8th Cir. Certiorari denied. 

No. 06–11367. Crow v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11368. Elliott v. Washington. Sup. Ct. Wash. 
Certiorari denied. 

No. 06–11374. Cobos v. Dennison, Chairman, New York 
State Division of Parole, et al. App. Div., Sup. Ct. N. Y., 
4th Jud. Dept. Certiorari denied. Reported below: 34 App. Div. 
3d 1325, 825 N. Y. S. 2d 332. 

No. 06–11375. Starling v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 238. 

No. 06–11376. Ruiz v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 213 Fed. Appx. 345. 

No. 06–11379. Lewis v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 06–11380. Landry v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 288. 
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No. 06–11381. Lowe v. Ohio. Sup. Ct. Ohio. Certiorari de­
nied. Reported below: 112 Ohio St. 3d 507, 861 N. E. 2d 512. 

No. 06–11383. Sneed v. Florida et al. C. A. 11th Cir. 
Certiorari denied. 

No. 06–11385. Strong v. Dragovich, Superintendent, 
State Correctional Institution at Chester, et al. C. A. 
3d Cir. Certiorari denied. 

No. 06–11386. Nava-Anaya v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 647. 

No. 06–11390. Bowling v. Kentucky. Ct. App. Ky. Certio­
rari denied. 

No. 06–11391. Bell v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 885. 

No. 06–11394. Crouch v. Georgia. Sup. Ct. Ga. Certiorari 
denied. 

No. 06–11396. Cintron v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 06–11397. Dawes v. Jeter et al. C. A. 8th Cir. Certio­
rari denied. Reported below: 209 Fed. Appx. 609. 

No. 06–11399. Carney v. Smith, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11400. Preuss v. Colorado. Sup. Ct. Colo. Certio­
rari denied. 

No. 06–11401. Mohan, aka Sosa v. McDonough, Secretary, 
Florida Department of Corrections. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–11402. Monroy v. California. Ct. App. Cal., 4th 
App. Dist., Div. 3. Certiorari denied. 

No. 06–11403. Stoller v. Tepper. App. Ct. Ill., 1st Dist. 
Certiorari denied. 
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No. 06–11404. Robinson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 503. 

No. 06–11406. Stephens v. Guilfoyle et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 225 Fed. Appx. 732. 

No. 06–11411. Patterson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11412. McNamara v. Appellate Division, Supreme 
Court of New York, Second Judicial Department. App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. 

No. 06–11414. Huu Thanh Nguyen v. Scribner, Warden, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 477 
F. 3d 716. 

No. 06–11416. Miles v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11417. Mataele v. Finn, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 210 Fed. Appx. 749. 

No. 06–11418. Johnson v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 372. 

No. 06–11419. Koehler v. McDonough, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–11421. Piper v. Crain, Chairman, Texas Board of 
Criminal Justice, et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 225 Fed. Appx. 235. 

No. 06–11424. Nunez v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. 

No. 06–11425. Saldana v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 944 So. 2d 993. 

No. 06–11432. Bailey v. Carroll, Warden. C. A. 3d Cir. 
Certiorari denied. 

No. 06–11438. DiGianni v. National Evaluation Systems, 
Inc. C. A. 2d Cir. Certiorari denied. 
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No. 06–11442. Willis v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 06–11446. Williams v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 367 Ill. App. 3d 1117, 929 
N. E. 2d 179. 

No. 06–11449. Porter v. Michigan Department of Correc­

tions. Ct. App. Mich. Certiorari denied. 

No. 06–11450. Waters v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11451. Meador v. Wade, Judge, Superior Court of 
California, San Bernardino County. C. A. 9th Cir. Certio­
rari denied. 

No. 06–11452. Warren v. Nicholson, Secretary of Veter­

ans Affairs. C. A. Fed. Cir. Certiorari denied. Reported 
below: 213 Fed. Appx. 986. 

No. 06–11453. Young v. Moore, Superintendent, North­

east Correctional Center. C. A. 8th Cir. Certiorari denied. 

No. 06–11457. Harris v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 401. 

No. 06–11461. Hand v. Cargill Fertilizer, Inc., et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 212 Fed. 
Appx. 925. 

No. 06–11462. Faines v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 216 Fed. Appx. 227. 

No. 06–11464. Guajardo v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–11465. Hopson v. Kansas. Ct. App. Kan. Certio­
rari denied. 

No. 06–11466. Feeney v. Correctional Medical Services, 
Inc., et al. C. A. 1st Cir. Certiorari denied. Reported below: 
464 F. 3d 158. 

No. 06–11467. Hicks v. United States. C. A. 6th Cir. Cer­
tiorari denied. 
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No. 06–11468. Hayward v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 351. 

No. 06–11469. Gomez v. Hill et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 87 Fed. Appx. 374. 

No. 06–11470. McFadden v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 405. 

No. 06–11472. Castellanos v. California. Ct. App. Cal., 
2d App. Dist. Certiorari denied. 

No. 06–11474. Short v. Sirmons, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 472 F. 3d 1177. 

No. 06–11475. Wright v. Grace, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 06–11476. Sosa v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–11478. Akers v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 476 F. 3d 602. 

No. 06–11479. Terry, aka Benson v. Parker, Warden. 
C. A. 6th Cir. Certiorari denied. 

No. 06–11480. Lair v. Department of the Treasury et al. 
C. A. D. C. Cir. Certiorari denied. 

No. 06–11481. Brown v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. Reported below: 948 So. 2d 405. 

No. 06–11484. Bledsoe v. Kingston, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–11485. Blaylock v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11486. Grier v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 475 F. 3d 556. 

No. 06–11487. Gaskin v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 511. 
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No. 06–11490. Campbell v. Home Depot U. S. A., Inc. C. A. 
2d Cir. Certiorari denied. Reported below: 221 Fed. Appx. 21. 

No. 06–11491. El Bey v. Davis et al. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 211 Fed. Appx. 203. 

No. 06–11493. Davis v. Davis. Sup. Ct. Tenn. Certiorari 
denied. 

No. 06–11494. Baker v. Ohio Department of Job and Fam­

ily Services. Ct. App. Ohio, Lucas County. Certiorari denied. 

No. 06–11495. Brewer v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 06–11499. Valle v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 282 Ga. App. 223, 638 S. E. 2d 394. 

No. 06–11501. Williams v. Wood et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 670. 

No. 06–11502. Matthews v. McDaniel, Warden, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 06–11503. Kamara v. Keisler, Acting Attorney Gen­

eral. C. A. 4th Cir. Certiorari denied. Reported below: 201 
Fed. Appx. 136. 

No. 06–11507. Ridenour v. Wilkinson et al.; and 
No. 06–11677. Raver et al. v. Wilkinson et al. C. A. 6th 

Cir. Certiorari denied. 

No. 06–11510. Massingill v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11512. Torres v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 540. 

No. 06–11513. Locke v. Ricci, Associate Administrator, 
New Jersey State Prison, et al. C. A. 3d Cir. Certiorari 
denied. 

No. 06–11514. Johnson v. Kernan, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 06–11516. Smith v. Kingston, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–11522. Boyd v. Shannon, Superintendent, State 
Correctional Institution at Frackville. C. A. 3d Cir. 
Certiorari denied. 

No. 06–11523. Doxie v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 06–11524. Jara v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 449. 

No. 06–11526. Jackson v. Arkansas. Sup. Ct. Ark. Certio­
rari denied. Reported below: 368 Ark. 610, 249 S. W. 3d 127. 

No. 06–11527. Chang Ping Lin v. United States. C. A. 3d 
Cir. Certiorari denied. Reported below: 219 Fed. Appx. 176. 

No. 06–11530. Johnson v. Yates, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 614. 

No. 06–11531. Stopher v. Kentucky. Sup. Ct. Ky. Certio­
rari denied. 

No. 06–11537. Keel v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 06–11538. Jacobs v. Looney, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 233 Fed. Appx. 790. 

No. 06–11540. Ruiz-Terrazas v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 477 F. 3d 1196. 

No. 06–11541. Charles v. Belleque, Superintendent, Or­

egon State Penitentiary. C. A. 9th Cir. Certiorari denied. 
Reported below: 217 Fed. Appx. 710. 

No. 06–11542. Bell v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–11544. Maye v. Michigan et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–11546. Estrada v. Dallas County, Texas, et al. 
Ct. App. Tex., 5th Dist. Certiorari denied. 
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No. 06–11551. Xiangyuan Zhu v. St. Francis Health Cen­

ter et al. C. A. 10th Cir. Certiorari denied. Reported below: 
215 Fed. Appx. 717. 

No. 06–11555. White v. Rushton, Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 204 Fed. Appx. 323. 

No. 06–11556. Love v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 06–11560. Realyvasquez-Cabral, aka Vasquez-Cabra 
v. United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 220 Fed. Appx. 363. 

No. 06–11561. Ramirez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 642. 

No. 06–11562. Johnson v. Suburban Mobility Authority 
Regional Transportation et al. Ct. App. Mich. Certiorari 
denied. 

No. 06–11564. Estrella-Acosta v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 222 Fed. Appx. 579. 

No. 06–11566. Wright v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 317. 

No. 06–11567. Wakefield v. Southern Homes of Broward. 
Sup. Ct. Fla. Certiorari denied. Reported below: 952 So. 2d 
1193. 

No. 06–11568. Ashanti v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 06–11570. Brown v. Rhodes. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 112 Ohio St. 3d 153, 858 N. E. 2d 412. 

No. 06–11571. Booker v. Ricks, Superintendent, Upstate 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 06–11573. Cardona v. United States et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 191 Fed. Appx. 327. 

No. 06–11574. Aransevia v. McKelvy, Warden. C. A. 11th 
Cir. Certiorari denied. 
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No. 06–11575. Brown v. Haws, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 224 Fed. Appx. 713. 

No. 06–11576. Awiis v. Washington. Ct. App. Wash. Cer­
tiorari denied. 

No. 06–11577. Barksdale v. Ray, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 304. 

No. 06–11578. Barclay v. Doe et al. C. A. 2d Cir. Certio­
rari denied. Reported below: 207 Fed. Appx. 102. 

No. 06–11579. Andreola v. Wisconsin et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 495. 

No. 06–11580. Barthel v. McDonough, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–11581. Spencer v. Bruce et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 214 Fed. Appx. 392. 

No. 06–11582. Schatzel v. Florida Board of Bar Examin­

ers. Sup. Ct. Fla. Certiorari denied. 

No. 06–11583. Reynolds v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–11584. Richard v. Mendoza-Powers, Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 06–11585. Estes v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 122 Nev. 1123, 146 P. 3d 1114. 

No. 06–11586. Edwards v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 327. 

No. 06–11587. Watson v. Community Mental Health Cen­

ter. Ct. App. Ga. Certiorari denied. 

No. 06–11588. Weare v. Colorado. Ct. App. Colo. Certio­
rari denied. Reported below: 155 P. 3d 527. 

No. 06–11589. Williams v. Circuit Court of Arkansas, 
Miller County, et al. C. A. 8th Cir. Certiorari denied. 
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No. 06–11590. Smith v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 214 Fed. Appx. 350. 

No. 06–11591. McCarthy v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 620. 

No. 06–11592. O’Neal v. Bartow, Director, Wisconsin Re­

source Center. C. A. 7th Cir. Certiorari denied. 

No. 06–11593. Pitts v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 219 Fed. Appx. 315. 

No. 06–11594. Oriach v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 312. 

No. 06–11595. Moore v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 481 F. 3d 1113. 

No. 06–11596. Nghiem v. Fujitsu Microelectronics, Inc., 
aka Fujitsu Microelectronics America, Inc., et al. Ct. 
App. Cal., 6th App. Dist. Certiorari denied. 

No. 06–11598. Lawson v. Keisler, Acting Attorney Gen­

eral. C. A. 3d Cir. Certiorari denied. Reported below: 226 
Fed. Appx. 84. 

No. 06–11600. Jackson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 317. 

No. 06–11601. Stephens v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 733. 

No. 06–11602. Shahwan v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 629. 

No. 06–11603. Starcher v. Eberlin, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 06–11605. Avendano v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 76. 

No. 06–11606. Ballew v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11608. Trujillo v. Colorado. Ct. App. Colo. Cer­
tiorari denied. Reported below: 169 P. 3d 235. 
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No. 06–11609. Olagoke v. Cellulose. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–11610. Murphy v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 422. 

No. 06–11611. Miceli v. Board of Review, New Jersey De­

partment of Labor. Super. Ct. N. J., App. Div. Certiorari 
denied. 

No. 06–11613. Hernandez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 371. 

No. 06–11615. Gonzales v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 744. 

No. 06–11616. Fernandez v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 513. 

No. 06–11617. Harris v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 262. 

No. 06–11618. Guilford v. Verizon Directories Sales-

West, Inc., fka Verizon Directories Sales Corp. C. A. 11th 
Cir. Certiorari denied. 

No. 06–11619. Garza v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 222 Fed. Appx. 433. 

No. 06–11621. Garrett v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–11624. Herships v. Superior Court of California, 
Santa Clara County. Ct. App. Cal., 6th App. Dist. Certio­
rari denied. 

No. 06–11625. Gould v. Wyoming. Sup. Ct. Wyo. Certiorari 
denied. Reported below: 151 P. 3d 261. 

No. 06–11626. Gutierrez v. Howerton, Warden. Super. 
Ct. Richmond County, Ga. Certiorari denied. 

No. 06–11627. Holcomb v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 756. 

No. 06–11628. Hooks v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 216 Fed. Appx. 358. 
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No. 06–11629. Doe v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 801. 

No. 06–11630. Esekhigbe v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–11631. Smith v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 06–11632. Simmons v. Small Business Administration 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 475 
F. 3d 1372. 

No. 06–11633. Scott v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 108. 

No. 06–11634. Rooks v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 217 Fed. Appx. 404. 

No. 06–11635. Oberholtzer v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 221 Fed. Appx. 542. 

No. 06–11636. Outlaw v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 804. 

No. 06–11637. Taylor v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 480 F. 3d 1025. 

No. 06–11638. Teagle v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 267. 

No. 06–11639. Tyler v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 219 Fed. Appx. 411. 

No. 06–11640. Washington v. Ault, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 06–11641. Wood v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 486 F. 3d 781. 

No. 06–11642. Larry v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 06–11643. Jones v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 488. 

No. 06–11645. Lopez v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 477 F. 3d 1110. 
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No. 06–11646. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–11647. Morris v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–11648. Thanh Nguyen v. California. Ct. App. Cal., 
4th App. Dist., Div. 3. Certiorari denied. 

No. 06–11649. McGlamry v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 232. 

No. 06–11650. Bond v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 578. 

No. 06–11651. Aldarondo v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 478 F. 3d 52. 

No. 06–11652. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 917. 

No. 06–11653. Anderson v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–11654. Anderson v. Augusta State Medical Prison 
et al. C. A. 11th Cir. Certiorari denied. 

No. 06–11655. Bernard v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 24. 

No. 06–11656. Barth v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 952 So. 2d 1194. 

No. 06–11657. Cooksey v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–11658. Cage-Barile v. Barile. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 06–11659. Torres v. Lee, Administrator, Caledonia 
Correctional Institution. C. A. 4th Cir. Certiorari denied. 
Reported below: 207 Fed. Appx. 269. 

No. 06–11661. Hernandez-Gomez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 219 Fed. Appx. 
889. 
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No. 06–11662. Hollins v. Methodist Healthcare, Inc., 
dba Methodist University Hospital. C. A. 6th Cir. Certio­
rari denied. Reported below: 474 F. 3d 223. 

No. 06–11663. Hines v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–11664. Gibson, aka Willis v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 204 Fed. Appx. 215. 

No. 06–11666. Haque v. Keisler, Acting Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. 

No. 06–11667. Hargrove v. Texas. Ct. App. Tex., 4th Dist. 
Certiorari denied. Reported below: 211 S. W. 3d 379. 

No. 06–11668. Hammonds v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 324. 

No. 06–11669. Francis v. Cooper, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 06–11670. Palmer v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 06–11671. Pozo v. Schneiter, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 06–11673. Renken v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 474 F. 3d 984. 

No. 06–11674. Smith v. Sherry, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11675. Estrello v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11676. Capozzi v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 486 F. 3d 711. 

No. 06–11678. Schreiber v. Ault, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 06–11679. Hendricks v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 890. 
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No. 06–11680. Gatewood v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 06–11681. Hastings v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 231. 

No. 06–11682. Hall, aka Frost v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 06–11683. Gordon v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 421. 

No. 06–11684. Huizar v. Sullivan, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–11685. Gonzalez-Rivera v. United States. C. A. 
3d Cir. Certiorari denied. Reported below: 217 Fed. Appx. 166. 

No. 06–11686. Harrison v. United States Court of Ap­

peals for the Fifth Circuit. C. A. 5th Cir. Certiorari 
denied. 

No. 06–11687. Sandoval-Cerrantes, aka Sandoval, aka 
Murguia, aka Johnson v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 212 Fed. Appx. 584. 

No. 06–11688. Risper v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 06–11689. Moreno Salas v. Cano et al. C. A. 9th Cir. 
Certiorari denied. 

No. 06–11690. Simmons v. Edmondson, Justice, Supreme 
Court of Oklahoma, et al. C. A. 11th Cir. Certiorari denied. 
Reported below: 225 Fed. Appx. 787. 

No. 06–11691. Coleman, aka Johnson, aka Lewis, aka 
Hafiz v. United States. C. A. 3d Cir. Certiorari denied. Re­
ported below: 219 Fed. Appx. 139. 

No. 06–11692. Thompson v. Bell, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 431. 

No. 06–11693. Dilley v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 480 F. 3d 747. 
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No. 06–11694. Epps v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 164 Fed. Appx. 391. 

No. 06–11695. Smelosky v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 363. 

No. 06–11697. Jenkins v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 678. 

No. 06–11698. Broussard v. Thompson, Warden, et al. 
C. A. 11th Cir. Certiorari denied. 

No. 06–11699. Adkins v. Kemna, Superintendent, Cross­

roads Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 06–11700. Bowie v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–11701. Brooks v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 230 Fed. Appx. 406. 

No. 06–11702. Bermudez v. Kirkland, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 06–11704. Olmos v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 06–11705. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 937. 

No. 06–11706. Morales v. Belleque, Superintendent, Or­

egon State Penitentiary. Ct. App. Ore. Certiorari denied. 

No. 06–11708. Chalmers v. Turner, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11709. Ghee v. Target National Bank, fka Retail­

ers National Bank-Target Visa. Ct. App. Ga. Certiorari 
denied. Reported below: 282 Ga. App. 28, 637 S. E. 2d 742. 

No. 06–11710. Fisher v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 219 Fed. Appx. 142. 
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No. 06–11712. Griffin v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 953 So. 2d 519. 

No. 06–11713. Freeman v. Watkins et al. Ct. App. Colo. 
Certiorari denied. 

No. 06–11714. Hinton v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 474 F. 3d 904. 

No. 06–11715. Goodman v. Virginia. Sup. Ct. Va. Certio­
rari denied. 

No. 06–11716. Ingram v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 304. 

No. 06–11717. Grace v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11719. Miller v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 182. 

No. 06–11720. Stringer v. Lowe. Ct. App. Miss. Certiorari 
denied. Reported below: 955 So. 2d 381. 

No. 06–11722. Dominguez-Castro v. United States (Re­
ported below: 220 Fed. Appx. 367); Salazar-Peralta v. United 
States (220 Fed. Appx. 364); Sanchez-Perez v. United States 
(220 Fed. Appx. 355); and Talamantes-Barraza v. United 
States (222 Fed. Appx. 383). C. A. 5th Cir. Certiorari denied. 

No. 06–11724. Jackson v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–11727. Evans v. Terminix International Co. Ct. 
App. Cal., 5th App. Dist. Certiorari denied. 

No. 06–11729. Schneller v. Taylor Hospital et al.; and 
Schneller v. Main Line Hospitals, Inc., et al. Super. Ct. 
Pa. Certiorari denied. Reported below: 909 A. 2d 898 (both 
judgments). 

No. 06–11730. Blanco-Salinas, aka Salinas Blanco v. 
United States (Reported below: 220 Fed. Appx. 357); Del 
Villar-Garcia, aka Delvillar v. United States (220 Fed. 
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Appx. 359); Huerta-Gandara v. United States (220 Fed. Appx. 
355); Vasquez-Aguilar v. United States (220 Fed. Appx. 363); 
and Soto-Segura, aka Gonzalez v. United States (220 Fed. 
Appx. 363). C. A. 5th Cir. Certiorari denied. 

No. 06–11732. Zavala-Mendez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 225 Fed. Appx. 324. 

No. 06–11733. Campbell v. Renico, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11734. Smith v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 06–11736. Dockery v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 106. 

No. 06–11737. Edwards v. Fischer, Superintendent, Sing 
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 06–11738. Concepcion v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–11739. Perry v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 557. 

No. 06–11740. Zmijewski v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–11741. Ross v. Veach, Warden. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 508. 

No. 06–11742. Sloan v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 238. 

No. 06–11743. Thomas v. Montgomery County Board of 
Education et al. C. A. 11th Cir. Certiorari denied. Re­
ported below: 169 Fed. Appx. 562. 

No. 06–11744. Koch v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–11745. Lynch v. United States. C. A. 3d Cir. Cer­
tiorari denied. 
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No. 06–11746. Lewis v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 06–11747. Johnson v. Wells Fargo Bank. C. A. 3d Cir. 
Certiorari denied. Reported below: 196 Fed. Appx. 112. 

No. 06–11748. Britton v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 219. 

No. 06–11749. Acosta-Ceniceros, aka Aguilar-Acosta v. 
United States (Reported below: 220 Fed. Appx. 348); Alonzo-

Sierra, aka Martinez, aka Alonzo, aka Sierra v. United 
States (221 Fed. Appx. 342); Barajas-Romero, aka Gomez 
v. United States (221 Fed. Appx. 351); Barboza-Garcia v. 
United States (221 Fed. Appx. 341); Carmona-Sambrano v. 
United States (221 Fed. Appx. 342); Chavez-Delgado v. 
United States (221 Fed. Appx. 362); Diaz-Peralta, aka 
Peralta-Diaz v. United States (220 Fed. Appx. 367); 
Dominguez-Caro, aka Caro v. United States (220 Fed. Appx. 
360); Encizo-Mendez v. United States (220 Fed. Appx. 358); 
Esquivel-Ruiz v. United States (222 Fed. Appx. 383); Juarez-

Varillas v. United States (222 Fed. Appx. 382); Lopez-

Macias v. United States (222 Fed. Appx. 369); Lopez-Perez 
v. United States (220 Fed. Appx. 352); Marrufo-Yanez, aka 
Dominguez-Cortez v. United States (221 Fed. Appx. 371); 
Martinez-Sandoval v. United States (222 Fed. Appx. 384); 
Meza-Manchame v. United States (220 Fed. Appx. 362); 
Piedra-Fuerte v. United States (221 Fed. Appx. 368); 
Roberts-Estrella v. United States (220 Fed. Appx. 362); 
Rodriguez-Morales, aka Rodriguez v. United States (221 
Fed. Appx. 367); Rodriguez-Olivas v. United States (220 Fed. 
Appx. 353); Rodriguez-Rojo v. United States (220 Fed. Appx. 
359); Soperanez-Rosas v. United States (222 Fed. Appx. 369); 
and Vargas-Garzon, aka Perez v. United States (222 Fed. 
Appx. 381). C. A. 5th Cir. Certiorari denied. 

No. 06–11750. Bowersox v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–11751. Bradford v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 391. 

No. 06–11753. Thomas v. Montgomery County Board of 
Education et al. C. A. 11th Cir. Certiorari denied. Re­
ported below: 170 Fed. Appx. 623. 
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No. 06–11754. Fortune v. Keisler, Acting Attorney Gen­

eral. C. A. 3d Cir. Certiorari denied. Reported below: 191 
Fed. Appx. 171. 

No. 06–11755. Hinnant v. Britton-Jackson, Warden, 
et al. C. A. D. C. Cir. Certiorari denied. 

No. 06–11756. Faircloth v. Lee, Superintendent, Caledo­

nia Correctional Institution. C. A. 4th Cir. Certiorari de­
nied. Reported below: 220 Fed. Appx. 232. 

No. 06–11757. Horta v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 215 Fed. Appx. 371. 

No. 06–11758. Carroll v. Walker, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 895. 

No. 06–11759. Davis v. Dennison. C. A. 2d Cir. Certiorari 
denied. Reported below: 219 Fed. Appx. 68. 

No. 06–11761. Hillsman v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 480 F. 3d 333. 

No. 06–11762. Feazell v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 430. 

No. 06–11763. Campbell v. Walker, Warden. C. A. 11th 
Cir. Certiorari denied. 

No. 06–11765. Finn v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 206 Fed. Appx. 631. 

No. 06–11766. Francis v. Minnesota. Sup. Ct. Minn. Cer­
tiorari denied. Reported below: 729 N. W. 2d 584. 

No. 06–11767. Herzog v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 06–11768. Green v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–11769. Henderson v. Virginia. Sup. Ct. Va. Cer­
tiorari denied. 

No. 06–11770. Fields v. Michigan. Ct. App. Mich. Certio­
rari denied. 
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No. 06–11771. Gavin v. Preferred Hyde Park Properties. 
App. Ct. Ill., 1st Dist. Certiorari denied. Reported below: 368 
Ill. App. 3d 1223, 931 N. E. 2d 368. 

No. 06–11772. George, aka Daley v. Wainstein et al. 
C. A. D. C. Cir. Certiorari denied. Reported below: 197 Fed. 
Appx. 2. 

No. 06–11773. Fast Horse v. Rounds, Governor of South 
Dakota, et al. C. A. 8th Cir. Certiorari denied. 

No. 06–11774. Griggs v. Texas. Ct. App. Tex., 10th Dist. 
Certiorari denied. Reported below: 213 S. W. 3d 923. 

No. 06–11776. Greene v. Fontenot et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 343. 

No. 06–11777. O’Neill, aka Logan v. Nevada. Sup. Ct. 
Nev. Certiorari denied. Reported below: 123 Nev. 9, 153 P. 
3d 38. 

No. 06–11778. Nakagawa v. Shelton. Sup. Ct. Colo. Cer­
tiorari denied. 

No. 06–11779. Morales v. Washington. Ct. App. Wash. 
Certiorari denied. 

No. 06–11780. Moon v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–11781. Kemfort v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 583. 

No. 06–11782. Lewellyn v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 481 F. 3d 695. 

No. 06–11783. Kimbrough v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 477 F. 3d 144. 

No. 06–11784. Martin v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 359. 

No. 06–11785. Hall v. Texas. Ct. App. Tex., 3d Dist. Cer­
tiorari denied. 

No. 06–11786. Perry v. Compton, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 06–11787. Melendez v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 06–11788. Aguilar v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 964. 

No. 06–11789. Arevalo-Sanchez, aka Cuevas-Karr v. 
United States (Reported below: 223 Fed. Appx. 390); 
Morales-Rodriguez v. United States (223 Fed. Appx. 434); 
Duque-Hernandez v. United States (227 Fed. Appx. 326); 
Fragosa-Alaniz v. United States (224 Fed. Appx. 378); 
Murrillo-Pena v. United States (224 Fed. Appx. 376); Guer­

rero v. United States (224 Fed. Appx. 385); Favela-Masuca 
v. United States (247 Fed. Appx. 464); Oro-Hernandez v. 
United States (225 Fed. Appx. 229); Gomez-Guerra v. United 
States (485 F. 3d 301); Hernandez-Lopez v. United States 
(225 Fed. Appx. 307); Manuel Gonzalez v. United States (227 
Fed. Appx. 390); Martinez-Moreno v. United States (227 Fed. 
Appx. 406); Ramirez-Alvarez v. United States (227 Fed. Appx. 
418); Mondragon-Jimenez, aka Jiminez Mondragon, aka Ji­

menez Mondragon, aka Mondragon v. United States (228 
Fed. Appx. 487); Martinez-Zamorano v. United States (228 
Fed. Appx. 497); Pineda-Dominguez v. United States; 
Barrera-Castro v. United States (232 Fed. Appx. 429); Rees v. 
United States (233 Fed. Appx. 362); and Landeros-Reyes v. 
United States (229 Fed. Appx. 302). C. A. 5th Cir. Certio­
rari denied. 

No. 06–11790. Pena v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 06–11791. Rodriguez-Requeno v. United States (Re­
ported below: 224 Fed. Appx. 388); Villeda-Escobar v. United 
States (224 Fed. Appx. 377); Escobar-Lopez, aka Lopez 
v. United States (224 Fed. Appx. 387); Valdez v. United 
States (224 Fed. Appx. 378); Hinojosa-Posada v. United 
States (224 Fed. Appx. 379); Puente-Limon v. United States 
(224 Fed. Appx. 454); Prado-Vasquez v. United States (225 
Fed. Appx. 272); Villanueva-Contreras v. United States; 
Paco-Gumercindo v. United States (226 Fed. Appx. 418); 
Ozario-Quiroz, aka Lopez-Pena v. United States (226 Fed. 
Appx. 424); Puente-Solis v. United States (226 Fed. Appx. 
419); Pascual-Rodriguez v. United States (226 Fed. Appx. 
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442); Mendez-Sanchez v. United States (226 Fed. Appx. 427); 
Hernandez-Hernandez v. United States (227 Fed. Appx. 
382); Hernandez v. United States; and Hernandez-

Hernandez v. United States (227 Fed. Appx. 417). C. A. 5th 
Cir. Certiorari denied. 

No. 06–11793. Hill v. United States. Ct. App. D. C. Cer­
tiorari denied. Reported below: 915 A. 2d 964. 

No. 06–11795. Logan v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 219 Fed. Appx. 533. 

No. 06–11796. Johnson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 147. 

No. 06–11797. Kiser v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 212 Fed. Appx. 579. 

No. 06–11798. Kukafka v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 478 F. 3d 531. 

No. 06–11800. Mercado v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 111. 

No. 06–11801. Milton v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–11803. Clark v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 831 So. 2d 1282. 

No. 06–11805. Stanley v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 369 Ill. App. 3d 441, 860 
N. E. 2d 343. 

No. 06–11806. Ramos v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 216 Fed. Appx. 140. 

No. 06–11807. Ramirez, aka Meza-Ramirez, aka Clavo-

Barraza v. United States. C. A. 9th Cir. Certiorari denied. 
Reported below: 473 F. 3d 1026. 

No. 06–11808. Richardson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 480 F. 3d 542. 

No. 06–11809. Rega v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 208 Fed. Appx. 27. 
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No. 06–11810. Rogers v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 149. 

No. 06–11813. LaBrake v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 921. 

No. 06–11814. Lopez v. Jones. C. A. 7th Cir. Certiorari 
denied. 

No. 06–11815. Chesbrough v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 06–11816. Alim v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–11817. Bergeron v. King Mohamed V et al. C. A. 
9th Cir. Certiorari denied. Reported below: 224 Fed. Appx. 717. 

No. 06–11818. Carter v. Blake. C. A. 8th Cir. Certiorari 
denied. 

No. 06–11819. DeFrancisco v. Illinois. App. Ct. Ill., 1st 
Dist. Certiorari denied. 

No. 06–11820. Deaver v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–11821. Cao v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 220 Fed. Appx. 902. 

No. 06–11822. McPherson v. McDonough, Secretary, 
Florida Department of Corrections. C. A. 11th Cir. Cer­
tiorari denied. 

No. 06–11823. Parkhurst v. Pittsburgh Paints Inc. et al. 
C. A. 10th Cir. Certiorari denied. Reported below: 213 Fed. 
Appx. 747. 

No. 06–11824. Lopez Nunez v. United States. C. A. 8th 
Cir. Certiorari denied. 

No. 06–11825. Jones v. Indiana. Ct. App. Ind. Certiorari 
denied. Reported below: 848 N. E. 2d 373. 

No. 06–11826. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. 
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No. 06–11827. Watson v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 240 Fed. Appx. 410. 

No. 06–11828. Wilson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11829. Valdes v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 948. 

No. 06–11831. Bailey v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11832. Butler v. Renico, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 255 Fed. Appx. 939. 

No. 06–11833. Bates v. Hernandez, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–11834. Nikonova v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 480 F. 3d 371. 

No. 06–11835. Purvis v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 691. 

No. 06–11836. Meads v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 479 F. 3d 598. 

No. 06–11837. Muyingo v. Keisler, Acting Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. Reported below: 216 
Fed. Appx. 695. 

No. 06–11838. Jones v. Connecticut. Sup. Ct. Conn. Cer­
tiorari denied. Reported below: 281 Conn. 613, 916 A. 2d 17. 

No. 06–11839. Latu v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 479 F. 3d 1153. 

No. 06–11840. Banks v. National Personnel Records 
Center. C. A. Fed. Cir. Certiorari denied. Reported below: 
213 Fed. Appx. 991. 

No. 06–11841. Byrd v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 
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No. 06–11842. Bailey v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11843. Yates v. Iowa. Dist. Ct. Woodbury County, 
Iowa. Certiorari denied. 

No. 06–11845. Montgomery v. McDonough, Secretary, 
Florida Department of Corrections, et al. C. A. 11th Cir. 
Certiorari denied. 

No. 06–11846. Cousins v. Carroll, Warden, et al. C. A. 
3d Cir. Certiorari denied. 

No. 06–11847. Sturdivant v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 06–11848. Rogers v. Sanders, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 441. 

No. 06–11849. Stewart v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 947 So. 2d 449. 

No. 06–11850. Rodriguez-Ramirez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 221 Fed. Appx. 581. 

No. 06–11851. Gaytan v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 519. 

No. 06–11852. Hopper v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–11853. Garza v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 924. 

No. 06–11855. Groves v. Merrill Lynch, Pierce, Fen­

ner & Smith Inc. et al. Super. Ct. N. J., App. Div. Certio­
rari denied. 

No. 06–11856. Givens v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 910. 

No. 06–11857. Hill v. Illinois. App. Ct. Ill., 2d Dist. Cer­
tiorari denied. Reported below: 367 Ill. App. 3d 1102, 929 N. E. 
2d 173. 
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No. 06–11858. Harper v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 955. 

No. 06–11859. Gilmore v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. 

No. 06–11860. Quintana-Garcia v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 06–11861. Qadar v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 22. 

No. 06–11862. Griffith v. Wirdell. C. A. 11th Cir. Certio­
rari denied. 

No. 06–11864. Pratt v. New Hampshire Department of 
Corrections et al. C. A. 1st Cir. Certiorari denied. 

No. 06–11865. Ascencio v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 661. 

No. 06–11866. Burlew v. California. Ct. App. Cal., 3d 
App. Dist. Certiorari denied. 

No. 06–11869. Sewell v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 06–11870. Evans v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 221 Fed. Appx. 287. 

No. 06–11871. Long v. Kentucky et al. Ct. App. Ky. Cer­
tiorari denied. 

No. 06–11872. Jackson v. Hill et al. C. A. 6th Cir. Certio­
rari denied. 

No. 06–11874. Lee v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 930 So. 2d 174. 

No. 06–11875. Jennings v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 66. 

No. 06–11876. Lopez v. Massachusetts et al. C. A. 1st 
Cir. Certiorari denied. Reported below: 480 F. 3d 591. 

No. 06–11877. Davila Lechuga v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 229 Fed. Appx. 317. 
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No. 06–11878. Martin v. Georgia. Ct. App. Ga. Certio­
rari denied. 

No. 06–11879. Powers v. McBride, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 224. 

No. 06–11880. Prime v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 225 Fed. Appx. 466. 

No. 06–11881. Daniel v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–11882. Anziani v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–11883. Byrd v. Virginia. C. A. 4th Cir. Certiorari 
denied. Reported below: 221 Fed. Appx. 210. 

No. 06–11885. Conway v. Texas Board of Pardons and Pa­

roles et al. Ct. App. Tex., 3d Dist. Certiorari denied. 

No. 06–11886. Carter v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–11887. Ubiera v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 486 F. 3d 71. 

No. 06–11888. Benitez Torres v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 06–11889. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 211. 

No. 06–11890. Urena v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 14. 

No. 06–11891. Walker v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 953. 

No. 06–11892. Quattlebaum v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 192 Fed. Appx. 245. 

No. 06–11893. Robinson v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 203 Fed. Appx. 771. 
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No. 06–11894. Johnson v. Arkansas. Sup. Ct. Ark. Certio­
rari denied. 

No. 06–11895. Dilworth v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 06–11896. Pardee v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 224 Fed. Appx. 650. 

No. 06–11897. Ajjahnon v. New Jersey et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 238 Fed. Appx. 769. 

No. 06–11898. Albra v. City of Fort Lauderdale, Flor­

ida, et al. C. A. 11th Cir. Certiorari denied. Reported below: 
232 Fed. Appx. 885. 

No. 06–11899. Bolden v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 479 F. 3d 455. 

No. 06–11900. Bailey v. Ercole, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 06–11901. Smith v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 480 F. 3d 1277. 

No. 06–11902. Son Van Ly v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 685. 

No. 06–11904. Wheelock v. Rhode Island Department of 
Corrections et al. C. A. 1st Cir. Certiorari denied. 

No. 06–11905. Moctezuma Salinas v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 216 Fed. Appx. 
740. 

No. 06–11906. Lewis v. District of Columbia et al. Ct. 
App. D. C. Certiorari denied. 

No. 06–11907. Torres-Laranega v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 476 F. 3d 1148. 

No. 06–11908. Gonzalez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 224 Fed. Appx. 325. 

No. 06–11909. Ivey v. Paulson, Secretary of the Treas­

ury. C. A. 11th Cir. Certiorari denied. Reported below: 222 
Fed. Appx. 815. 
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No. 06–11910. Cooper v. Francois. Ct. App. D. C. Certio­
rari denied. 

No. 06–11911. Weaver v. Belleque, Superintendent, Ore­

gon State Penitentiary. C. A. 9th Cir. Certiorari denied. 
Reported below: 455 F. 3d 958. 

No. 06–11912. Morales v. Ault, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 476 F. 3d 545. 

No. 06–11913. Miller v. Schriro, Director, Arizona De­

partment of Corrections. C. A. 9th Cir. Certiorari denied. 

No. 06–11914. Locke v. Cattell, Warden, et al. C. A. 1st 
Cir. Certiorari denied. Reported below: 476 F. 3d 46. 

No. 06–11915. Zebrowski v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 06–11916. Kidd v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 203 Fed. Appx. 12. 

No. 06–11918. Walker v. Salazar, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 06–11919. Martinez-Villa v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 221 Fed. Appx. 
751. 

No. 06–11920. Leakes v. Herbert, Superintendent, 
Attica Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 06–11921. Kunselman v. Matousek et al. Dist. Ct. 
App. Fla., 5th Dist. Certiorari denied. Reported below: 953 
So. 2d 541. 

No. 06–11922. McCants v. Veal, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–11923. Dotson v. Raney, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11924. Denham v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 06–11925. Williams v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 40 Cal. 4th 287, 148 P. 3d 47. 

No. 06–11926. Duran v. Walker, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 865. 

No. 06–11927. Daniels v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 06–11928. Stoering v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 06–11929. Garza v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 06–11930. Redd v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 219 Fed. Appx. 594. 

No. 06–11931. Rehberger v. Craig, Chief Judge, Superior 
Court of Georgia, Flint Judicial Circuit. C. A. 11th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 932. 

No. 06–11932. Redd v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 06–11933. Nowack v. Sherry, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11934. Allen v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 226 Fed. Appx. 290. 

No. 06–11935. Bell v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 06–11936. Buckner v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11937. Bell v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 06–11938. Ali v. Stickman, Superintendent, State 
Correctional Institution at Pittsburgh, et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 206 Fed. Appx. 184. 

No. 06–11939. Hubbard v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 224. 
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No. 06–11940. Gopp v. Ohio. Ct. App. Ohio, Wayne County. 
Certiorari denied. 

No. 06–11941. Garcia v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 803. 

No. 06–11942. Genao v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 39. 

No. 06–11943. Gallardo v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 225 Fed. Appx. 609. 

No. 06–11944. King v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 226 Fed. Appx. 305. 

No. 06–11945. Legate v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–11946. Jones v. Ortiz, Executive Director, Colo­

rado Department of Corrections, et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 812. 

No. 06–11947. Garza Lopez v. California. Ct. App. Cal., 
5th App. Dist. Certiorari denied. 

No. 06–11948. Vasquez v. Malfi, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 598. 

No. 06–11949. McDermott v. Keisler, Acting Attorney 
General, et al. C. A. D. C. Cir. Certiorari denied. Reported 
below: 215 Fed. Appx. 1. 

No. 06–11950. Mitchell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 320. 

No. 06–11951. Montgomery v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 87. 

No. 06–11952. Campbell v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 526. 

No. 06–11953. Hansbrough v. Brown, Warden. C. A. 9th 
Cir. Certiorari denied. 
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No. 06–11954. Franklin v. Lewis, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 06–11955. Schiro v. Farwell et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 591. 

No. 06–11956. Sommer v. Nebraska. Sup. Ct. Neb. Certio­
rari denied. Reported below: 272 Neb. 995, 726 N. W. 2d 542. 

No. 06–11957. Burkett v. Champagne, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 06–11958. Bynum v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 260. 

No. 06–11959. Alvarado-Torres v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 224 Fed. Appx. 719. 

No. 06–11960. Castellon v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 494. 

No. 06–11961. Cutchin v. Pearson, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 377. 

No. 06–11962. Chapman v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 827. 

No. 06–11963. Easley v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 579. 

No. 06–11964. Edwards v. Lindamood, Warden. Ct. Crim. 
App. Tenn. Certiorari denied. 

No. 06–11965. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 223. 

No. 06–11966. Wynter v. Graham, Superintendent, Au­

burn Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 06–11967. Williams v. Benton, Warden. Super. Ct. 
Macon County, Ga. Certiorari denied. 

No. 06–11968. Dray v. Court of Common Pleas of Ohio, 
Allen County, et al. C. A. 6th Cir. Certiorari denied. 

No. 06–11969. Woods et ux. v. United States Postal Serv­

ice. C. A. 6th Cir. Certiorari denied. 
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No. 06–11970. Callies v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 225 Fed. Appx. 238. 

No. 06–11971. Van Velzer v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 06–11974. Duncan v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 479 F. 3d 924. 

No. 06–11976. McCormick v. Findling et al. C. A. 6th Cir. 
Certiorari denied. 

No. 06–11977. Munoz-Recillas v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 224 Fed. Appx. 621. 

No. 06–11978. Peters v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–11980. Wells v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 225 Fed. Appx. 255. 

No. 06–11981. Leeth et ux. v. Jim Walter Homes, Inc., 
et al. C. A. 11th Cir. Certiorari denied. 

No. 06–11982. Manriquez v. Ayers, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 225 Fed. Appx. 501. 

No. 06–11983. Smith v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 158. 

No. 06–11984. DeWolf v. Minnesota. Ct. App. Minn. Cer­
tiorari denied. 

No. 06–11985. Vazquez-Seneriz v. United States. C. A. 
1st Cir. Certiorari denied. 

No. 06–11986. Bolton v. Roberts, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 219 Fed. Appx. 
761. 

No. 06–11987. Boyd v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 231 Fed. Appx. 314. 

No. 06–11989. Grimes v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 552. 
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No. 06–11990. Hill v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. Reported below: 142 Cal. App. 4th 770, 
47 Cal. Rptr. 3d 875. 

No. 06–11991. Hinojosa v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 625. 

No. 06–11992. Hinnant v. Britton-Jackson et al. C. A. 
D. C. Cir. Certiorari denied. 

No. 06–11993. Wanzer v. Pena et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 214 Fed. Appx. 368. 

No. 06–11994. Alleyne v. New York. App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 34 
App. Div. 3d 367, 828 N. Y. S. 2d 2. 

No. 06–11996. Chan v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 482 F. 3d 829. 

No. 06–11997. Evans v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 476 F. 3d 1176. 

No. 06–11998. Garland-Sash v. City of New York, New 
York, et al. C. A. 2d Cir. Certiorari denied. 

No. 06–11999. Iverson v. City of Philadelphia, Pennsyl­

vania. C. A. 3d Cir. Certiorari denied. Reported below: 213 
Fed. Appx. 115. 

No. 06–12000. Flagg, aka Wills v. United States. C. A. 
7th Cir. Certiorari denied. Reported below: 481 F. 3d 946. 

No. 06–12001. Fowler v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 738. 

No. 06–12002. Rodriguez-Nicolas v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 210 Fed. Appx. 669. 

No. 06–12003. Roldan-Samudio v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 226 Fed. Appx. 
904. 

No. 06–12005. Stephens v. Miller-Stout, Superinten­

dent, Airway Heights Corrections Center. C. A. 9th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 109. 
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No. 06–12006. Clark v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 202 Fed. Appx. 612. 

No. 06–12007. Davis-Rice v. United States District Court 
for the District of the Virgin Islands. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 222 Fed. Appx. 135. 

No. 06–12008. Cardine v. Morgan, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–12009. Diaz v. United States Parole Commission 
et al. C. A. 11th Cir. Certiorari denied. 

No. 06–12012. Leong v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 216 Fed. Appx. 671. 

No. 06–12013. Wright v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 417. 

No. 06–12014. Lazo-Romero v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 233 Fed. Appx. 739. 

No. 06–12016. Jackson v. Library of Congress. C. A. D. C. 
Cir. Certiorari denied. 

No. 06–12017. Bright v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 593. 

No. 06–12018. Shorter v. Metropolitan Life Insurance 
Co. et al. C. A. 9th Cir. Certiorari denied. Reported below: 
216 Fed. Appx. 689. 

No. 06–12020. Faulk v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 06–12021. Richardson v. United States Postal Serv­

ice. C. A. 5th Cir. Certiorari denied. Reported below: 215 
Fed. Appx. 326. 

No. 06–12022. Bridges v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 06–12023. Brooks v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 220 Fed. Appx. 77. 

No. 06–12024. Andrews v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 479 F. 3d 894. 
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No. 06–12025. Bowers v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 402. 

No. 06–12026. Burns v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–12027. Beauvais v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–12028. Nguyen v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–12029. Quinones v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–12032. Medina v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 20. 

No. 06–12033. Michaelesco v. Katz et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 11. 

No. 06–12035. Washington v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 06–12036. Vargas v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 477 F. 3d 94. 

No. 06–12038. Trujillo v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 374. 

No. 06–12039. Lyerla v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 225. 

No. 06–12040. Jamison v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–12041. Lavoll v. Grigas et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 592. 

No. 06–12043. Jones v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 216 Fed. Appx. 240. 

No. 06–12044. Love v. Ohio. Sup. Ct. Ohio. Certiorari de­
nied. Reported below: 113 Ohio St. 3d 1441, 863 N. E. 2d 657. 
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No. 06–12045. Little v. New York. App. Term, Sup. Ct. 
N. Y., 2d & 11th Jud. Dists. Certiorari denied. Reported below: 
14 Misc. 3d 70, 830 N. Y. S. 2d 428. 

No. 06–12047. Madrigal-Ochoa v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 226 Fed. Appx. 429. 

No. 06–12048. Silva v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 472 F. 3d 683. 

No. 06–12049. Ritchie v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 656. 

No. 06–12050. Ruiz-Silva v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 749. 

No. 06–12051. Robles v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 836. 

No. 06–12052. Julien v. Abbott et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 804. 

No. 06–12053. Sanchez v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 707. 

No. 06–12054. Searles v. West Hartford Board of Edu­

cation et al.; Searles v. Relic et al.; and Searles v. West 
Hartford Board of Education et al. C. A. 2d Cir. Certio­
rari denied. 

No. 06–12055. Boone v. Tompkins, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 06–12056. Abraham v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 240. 

No. 06–12057. Moore v. City of Detroit, Michigan, et al. 
Cir. Ct. Wayne County, Mich. Certiorari denied. 

No. 06–12058. Brookins v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–12059. Bartell v. Astrue, Commissioner of Social 
Security. C. A. 4th Cir. Certiorari denied. Reported below: 
204 Fed. Appx. 177. 
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No. 06–12060. Bannister v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 903. 

No. 06–12061. Bates v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 216 Fed. Appx. 644. 

No. 06–12062. Cunningham v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 221 Fed. Appx. 258. 

No. 06–12063. Crump v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 268. 

No. 06–12064. Cook v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. 

No. 06–12065. Cassell v. Christian Science Board of Di­

rectors. App. Ct. Mass. Certiorari denied. Reported below: 
67 Mass. App. 1119, 858 N. E. 2d 316. 

No. 06–12067. Douglas v. Ingersoll. Ct. App. Tex., 14th 
Dist. Certiorari denied. 

No. 06–12068. Carpenter v. Pennsylvania State Univer­

sity et al. C. A. 3d Cir. Certiorari denied. Reported below: 
206 Fed. Appx. 120. 

No. 06–12069. Cardenas Castaneda v. United States. 
C. A. 5th Cir. Certiorari denied. 

No. 06–12070. McCoy v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 636. 

No. 06–12071. Walker v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 06–12072. Zorrilla v. Ercole, Superintendent, 
Green Haven Correctional Facility. C. A. 2d Cir. Certio­
rari denied. 

No. 06–12073. Stemley v. Gusman, Sheriff, Orleans Par­

ish Prison, et al. C. A. 5th Cir. Certiorari denied. 

No. 06–12074. White v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 408 F. 3d 399. 

No. 06–12075. Jessiah v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 06–12076. Mann v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 937 So. 2d 722. 

No. 06–12077. Moore v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 422. 

No. 06–12078. Persaud v. Doe et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 213 Fed. Appx. 740. 

No. 06–12079. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 340. 

No. 06–12080. Kent v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 176. 

No. 06–12081. Stenner v. Connecticut. Sup. Ct. Conn. 
Certiorari denied. Reported below: 281 Conn. 742, 917 A. 2d 28. 

No. 06–12083. Moffett v. Endicott, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 06–12084. Torres-Bones v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 06–12086. Abbott v. Read. C. A. 9th Cir. Certiorari 
denied. 

No. 06–12087. Miles v. Maryland. Cir. Ct. Queen Anne’s 
County, Md. Certiorari denied. 

No. 06–12088. Hurst v. Trader, Judge, Court of Common 
Pleas of Delaware, et al. C. A. 3d Cir. Certiorari denied. 
Reported below: 223 Fed. Appx. 128. 

No. 06–12089. Freeman, aka Brown v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 482 F. 3d 829. 

No. 06–12090. Garcia v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 474 F. 3d 994. 

No. 06–12091. Green v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 287. 

No. 06–12092. Ross v. Jarriel, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 860. 

No. 06–12094. Robinson v. Michigan Department of Cor­

rections. C. A. 6th Cir. Certiorari denied. 
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No. 06–12095. Harris v. Illinois. Sup. Ct. Ill. Certiorari 
denied. Reported below: 255 Ill. 2d 1, 866 N. E. 2d 162. 

No. 06–12096. Harvey v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 291. 

No. 06–12097. Flores v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 06–12098. Gallagher v. Florida. Dist. Ct. App. Fla., 
2d Dist. Certiorari denied. Reported below: 944 So. 2d 360. 

No. 06–12100. Falls v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 06–12101. Hoey v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 207 Fed. Appx. 357. 

No. 06–12102. Harvey v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 06–12103. Favors v. Texas. Ct. App. Tex., 2d Dist. 
Certiorari denied. 

No. 06–12104. Flores v. Colorado. Ct. App. Colo. Certio­
rari denied. 

No. 06–12107. Geiger v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 06–12108. Graham v. Morrison, Attorney General of 
Kansas, et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 231 Fed. Appx. 790. 

No. 06–12109. Hoberek v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–12110. Hermosillo, v. California. Ct. App. Cal., 
4th App. Dist., Div. 1. Certiorari denied. 

No. 06–12113. Cooper v. Vasbinder, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 06–12114. Doggett v. United States. C. A. 5th Cir. 
Certiorari denied. 
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No. 06–12115. Sanchez v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 06–12116. Childs v. Ortiz et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 804. 

No. 06–12117. DiFilippo v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 453. 

No. 06–12118. Clark v. Dormire, Superintendent, Jeffer­

son City Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 06–12119. Agudelo v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 21. 

No. 06–12120. Davenport v. Shannon, Superintendent, 
State Correctional Institution at Frackville, et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 215 Fed. 
Appx. 175. 

No. 06–12121. Clarke v. Washington. Sup. Ct. Wash. Cer­
tiorari denied. Reported below: 156 Wash. 2d 880, 134 P. 3d 188. 

No. 06–12122. Colmines v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–12123. Cannon v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 475 F. 3d 1013. 

No. 06–12124. Crabb v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 722. 

No. 06–12125. Wilson v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 06–12127. Taylor v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 387. 

No. 06–12128. Tilford v. Louisiana. Ct. App. La., 1st Cir. 
Certiorari denied. Reported below: 931 So. 2d 563. 

No. 06–12129. Brown v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 06–12131. Smith v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 383. 
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No. 07–1. Long v. Dawson Springs Independent School 
District et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 197 Fed. Appx. 427. 

No. 07–3. Rweyemamu v. Connecticut Commission on 
Human Rights and Opportunities et al. App. Ct. Conn. 
Certiorari denied. Reported below: 98 Conn. App. 646, 911 
A. 2d 319. 

No. 07–4. Golay v. United States. C. A. 9th Cir. Certio­
rari denied. 

No. 07–5. Heffington, Individually and on Behalf of 
Her Minor Son, G. M. v. District Court of Sedgwick 
County, Wichita, Kansas, et al. C. A. 10th Cir. Certiorari 
denied. Reported below: 214 Fed. Appx. 800. 

No. 07–6. Giovanelli v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 464 F. 3d 346. 

No. 07–11. Smith v. Friedman et al. Ct. Sp. App. Md. 
Certiorari denied. Reported below: 168 Md. App. 767, 777. 

No. 07–13. Taylor v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 64 M. J. 416. 

No. 07–16. New York v. Havrish. Ct. App. N. Y. Certio­
rari denied. Reported below: 8 N. Y. 3d 389, 866 N. E. 2d 1009. 

No. 07–17. Kuznetsov v. National City Bank of Pennsyl­

vania. C. A. 3d Cir. Certiorari denied. 

No. 07–20. Barr Laboratories, Inc. v. Samanta. C. A. 9th 
Cir. Certiorari denied. Reported below: 226 Fed. Appx. 775. 

No. 07–23. Clanton v. St. Lawrence Hospital et al.; and 
Clanton v. Ingham Circuit Judge. Ct. App. Mich. Certio­
rari denied. 

No. 07–26. Citrin v. Borey et al. Sup. Ct. Fla. Certiorari 
denied. Reported below: 945 So. 2d 1289. 

No. 07–27. Dmitruk, Administrator of the Estate of Bu­

gaychuk, Deceased, et al. v. George & Sons’ Repair Shop, 
Inc., et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 217 Fed. Appx. 765. 
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No. 07–28. Vintilla v. Safeco Insurance Co. C. A. 6th 
Cir. Certiorari denied. Reported below: 219 Fed. Appx. 413. 

No. 07–29. J&G Sales, Ltd. v. Sullivan, Acting Director, 
Bureau of Alcohol, Tobacco, Firearms and Explosives. 
C. A. 9th Cir. Certiorari denied. Reported below: 473 F. 3d 
1043. 

No. 07–32. DeMerie v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–34. Designing Health, Inc. v. Erasmus et al. 
C. A. Fed. Cir. Certiorari denied. Reported below: 226 Fed. 
Appx. 976. 

No. 07–35. Apotex, Inc., et al. v. Syntex (U. S. A.) LLC 
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 221 
Fed. Appx. 1002. 

No. 07–39. Akl v. Virginia Hospital Center et al. Sup. 
Ct. Va. Certiorari denied. 

No. 07–41. Sundy v. City of Chamblee, Georgia, et al. 
Ct. App. Ga. Certiorari denied. 

No. 07–42. Stoyanov v. Department of the Navy (Re­
ported below: 474 F. 3d 1377); and Stoyanov v. Merit Systems 
Protection Board (218 Fed. Appx. 988). C. A. Fed. Cir. Cer­
tiorari denied. 

No. 07–43. University of North Carolina at Chapel 
Hill v. Jennings. C. A. 4th Cir. Certiorari denied. Reported 
below: 482 F. 3d 686. 

No. 07–45. Salem, fka Neshewat, et ux. v. Neshewat. 
C. A. 2d Cir. Certiorari denied. Reported below: 194 Fed. 
Appx. 24. 

No. 07–46. Jenkins v. Texas. Ct. App. Tex., 12th Dist. Cer­
tiorari denied. 

No. 07–47. Lie v. Keisler, Acting Attorney General. 
C. A. 3d Cir. Certiorari denied. Reported below: 197 Fed. 
Appx. 175. 
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No. 07–50. Braunstein v. United States Postal Service 
et al. C. A. 9th Cir. Certiorari denied. 

No. 07–51. Henry, aka Walker v. United States; and 
No. 07–5040. Harrison v. United States. C. A. D. C. Cir. 

Certiorari denied. Reported below: 472 F. 3d 910. 

No. 07–52. Metropolitan Government of Nashville and 
Davidson County, Tennessee v. Tuttle. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 474 F. 3d 307. 

No. 07–53. McKenzie-Adams v. Connecticut. Sup. Ct. 
Conn. Certiorari denied. Reported below: 281 Conn. 486, 915 
A. 2d 822. 

No. 07–54. Verma v. Arizona. Ct. App. Ariz. Certiorari 
denied. 

No. 07–55. Arey v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 221 Fed. Appx. 270. 

No. 07–57. Christian v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 320. 

No. 07–58. Eichholz v. United States District Court for 
the Southern District of Georgia. C. A. 11th Cir. Certio­
rari denied. 

No. 07–59. Barrow v. Greenville Independent School 
District et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 480 F. 3d 377. 

No. 07–63. Li v. Los Angeles County, California, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 223 Fed. 
Appx. 619. 

No. 07–64. Palisades Charter High School et al. v. 
Knapp. Ct. App. Cal., 2d App. Dist. Certiorari denied. Re­
ported below: 146 Cal. App. 4th 708, 53 Cal. Rptr. 3d 182. 

No. 07–66. Montes v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–69. Catawba Indian Tribe of South Carolina v. 
South Carolina et al. Sup. Ct. S. C. Certiorari denied. Re­
ported below: 372 S. C. 519, 642 S. E. 2d 751. 
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No. 07–70. Williamson et al. v. Haynes Best Western 
of Alexandria, Inc., et al. Sup. Ct. La. Certiorari denied. 
Reported below: 940 So. 2d 648. 

No. 07–71. McCallister v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. 

No. 07–74. Wine & Spirits Retailers, Inc., et al. v. Rhode 
Island and Providence Plantations et al. C. A. 1st Cir. 
Certiorari denied. Reported below: 481 F. 3d 1. 

No. 07–75. RFR Industries, Inc. v. Rex-Hide Industries, 
Inc., et al. C. A. Fed. Cir. Certiorari denied. Reported 
below: 222 Fed. Appx. 973. 

No. 07–78. Reynolds v. City of New York, New York. 
C. A. 2d Cir. Certiorari denied. Reported below: 214 Fed. 
Appx. 23. 

No. 07–80. Miller et al. v. Scott, Surviving Husband of 
Scott, Deceased. C. A. 6th Cir. Certiorari denied. Reported 
below: 206 Fed. Appx. 516. 

No. 07–82. Campoli v. HealthExtras, Inc. C. A. 2d Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 20. 

No. 07–84. Bickford v. Alaska et al. Sup. Ct. Alaska. 
Certiorari denied. Reported below: 155 P. 3d 302. 

No. 07–85. Kersey v. Wilson. Ct. App. Tenn. Certiorari 
denied. 

No. 07–93. Doe v. United States. C. A. Fed. Cir. Certio­
rari denied. Reported below: 221 Fed. Appx. 944. 

No. 07–105. Tholen et al. v. Countrywide Home Loans. 
Ct. App. Mo., Western Dist. Certiorari denied. Reported below: 
218 S. W. 3d 542. 

No. 07–106. Union Pacific Railroad Co. et al. v. Burrows. 
Ct. App. Mo., Eastern Dist. Certiorari denied. Reported below: 
218 S. W. 3d 527. 

No. 07–108. Gross v. New York. App. Div., Sup. Ct. N. Y., 
4th Jud. Dept. Certiorari denied. Reported below: 37 App. Div. 
3d 1062, 827 N. Y. S. 2d 903. 
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No. 07–115. All Community Walk In Clinic et al. v. Com­

missioner of Internal Revenue. C. A. 11th Cir. Certiorari 
denied. Reported below: 223 Fed. Appx. 949. 

No. 07–120. Lambert v. Department of State et al. C. A. 
8th Cir. Certiorari denied. Reported below: 224 Fed. Appx. 552. 

No. 07–121. Matlaw v. Hug et al. C. A. 7th Cir. Certio­
rari denied. Reported below: 485 F. 3d 926. 

No. 07–124. Rice et ux. v. Grubbs. Sup. Ct. Ga. Certiorari 
denied. Reported below: 281 Ga. 614, 641 S. E. 2d 514. 

No. 07–133. Sanchez Salas v. Keisler, Acting Attorney 
General. C. A. 9th Cir. Certiorari denied. Reported below: 
209 Fed. Appx. 632. 

No. 07–136. Baiardi Food Chain v. United States et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 482 F. 3d 238. 

No. 07–139. Wallace v. Federated Department Stores, 
Inc., et al. C. A. 3d Cir. Certiorari denied. Reported below: 
214 Fed. Appx. 142. 

No. 07–145. Tittle v. Astrue, Commissioner of Social Se­

curity. C. A. 9th Cir. Certiorari denied. Reported below: 210 
Fed. Appx. 618. 

No. 07–146. Jones et al. v. City of McMinnville, Oregon. 
C. A. 9th Cir. Certiorari denied. Reported below: 244 Fed. 
Appx. 755. 

No. 07–151. Fonceca v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 336. 

No. 07–156. Moli et al. v. Keisler, Acting Attorney Gen­

eral. C. A. 1st Cir. Certiorari denied. 

No. 07–158. Deutsch v. Commissioner of Internal Reve­

nue. C. A. 2d Cir. Certiorari denied. Reported below: 478 
F. 3d 450. 

No. 07–161. Rodriguez v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 484 F. 3d 1006. 

No. 07–162. Wheeler v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 259. 
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No. 07–163. Palivos v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 486 F. 3d 250. 

No. 07–167. Barash et ux. v. Northern Trust Corp. et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 205 Fed. 
Appx. 869. 

No. 07–169. Neidert et ux. v. Glen Onoko Estates. 
Super. Ct. Pa. Certiorari denied. 

No. 07–171. Florance v. Taylor. Ct. App. Tex., 5th Dist. 
Certiorari denied. Reported below: 219 S. W. 3d 620. 

No. 07–172. Madison v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 226 Fed. Appx. 535. 

No. 07–179. Benjamin v. Johanns, Secretary of Agricul­

ture. C. A. 4th Cir. Certiorari denied. Reported below: 221 
Fed. Appx. 192. 

No. 07–181. Turner v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–185. Korsinsky v. Dudas, Director, Patent and 
Trademark Office. C. A. Fed. Cir. Certiorari denied. Re­
ported below: 227 Fed. Appx. 891. 

No. 07–188. Anderson et vir v. Watchtower Bible & 
Tract Society of New York, Inc., et al. Ct. App. Tenn. 
Certiorari denied. 

No. 07–195. Vartanian v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 476 F. 3d 1095 and 223 
Fed. Appx. 662. 

No. 07–196. Zehrbach v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 316. 

No. 07–200. Balcazar v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–201. Stonewell Corp. v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 467 F. 3d 1300. 

No. 07–207. Fearon-Hales v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 224 Fed. Appx. 109. 
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No. 07–213. Alvarez v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 220 Fed. Appx. 681. 

No. 07–217. Divine v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–221. Staff IT, Inc. v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 482 F. 3d 792. 

No. 07–224. Reeder v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–228. Sassower v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 915 A. 2d 964. 

No. 07–245. Jwanouskos v. Department of the Treasury. 
C. A. Fed. Cir. Certiorari denied. Reported below: 246 Fed. 
Appx. 677. 

No. 07–253. Corrigan v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 968. 

No. 07–255. Trantham v. Isaacks. Ct. App. Tex., 2d Dist. 
Certiorari denied. Reported below: 218 S. W. 3d 750. 

No. 07–258. Seldon v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 479 F. 3d 340. 

No. 07–5001. Miller v. United States; and 
No. 07–5069. Miller v. United States. C. A. 6th Cir. Cer­

tiorari denied. Reported below: 227 Fed. Appx. 446. 

No. 07–5002. Potter v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 132. 

No. 07–5003. Pinkins v. Buss, Superintendent, Indiana 
State Prison. C. A. 7th Cir. Certiorari denied. Reported 
below: 215 Fed. Appx. 535. 

No. 07–5004. Mettetal, aka Maupin v. United States. 
C. A. 4th Cir. Certiorari denied. Reported below: 220 Fed. 
Appx. 200. 

No. 07–5005. Nelson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 317. 
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No. 07–5010. Sandles v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 469 F. 3d 508. 

No. 07–5011. Stewart v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 253. 

No. 07–5012. Sheppard v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 208. 

No. 07–5014. Rodriguez-Sanchez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 225 Fed. Appx. 277. 

No. 07–5015. Bayer v. Artus, Superintendent, Clinton 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 07–5017. Coleman v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5018. Clopton et ux. v. Airport Marina Hotel, 
Inc., et al. Ct. App. Tex., 2d Dist. Certiorari denied. 

No. 07–5019. Pertgen v. McDaniel, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5020. Jackson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 270. 

No. 07–5021. Petersen v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 07–5022. Pearson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 212. 

No. 07–5023. Pender v. Union of C. S. E. A. et al. C. A. 
2d Cir. Certiorari denied. Reported below: 225 Fed. Appx. 17. 

No. 07–5024. Contini v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 596. 

No. 07–5025. Wright v. Beck, Secretary, North Carolina 
Department of Correction, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 216 Fed. Appx. 313. 

No. 07–5026. Aguilar-Escobedo v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 214 Fed. Appx. 682. 
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No. 07–5027. Crumpton v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 914. 

No. 07–5028. Eichinger v. Pennsylvania. Sup. Ct. Pa. 
Certiorari denied. Reported below: 591 Pa. 1, 915 A. 2d 1122. 

No. 07–5030. March v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 07–5032. Comer v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 07–5033. Smith v. Bazzle, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 214 Fed. Appx. 321. 

No. 07–5035. Histon v. Smith, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–5037. Flynn, aka Abbott v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 220 Fed. Appx. 
836. 

No. 07–5038. Garcia v. Keisler, Acting Attorney Gen­

eral. C. A. 3d Cir. Certiorari denied. 

No. 07–5039. Herron v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 472. 

No. 07–5041. Shelton v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 490 F. 3d 74. 

No. 07–5042. Haralson v. Florida Parole Commission 
et al. C. A. 11th Cir. Certiorari denied. 

No. 07–5044. Lopez-Mundo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 665. 

No. 07–5045. Longoria v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 408. 

No. 07– 5046. Cervantes-Cardenas v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 220 Fed. 
Appx. 718. 

No. 07–5047. Nealy v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 221 Fed. Appx. 329. 
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No. 07–5048. Montgomery v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–5049. Gonzalez v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 68 Mass. App. 91, 860 N. E. 
2d 37. 

No. 07–5050. Ford v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 481 F. 3d 215. 

No. 07–5052. Appleton-Lewis v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 233 Fed. Appx. 746. 

No. 07–5053. Thomas v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 914 A. 2d 1. 

No. 07–5054. Abbott v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 221 Fed. Appx. 186. 

No. 07–5055. Simpson v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 07–5056. Rueben v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–5057. Robinson v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 07–5059. Lynd v. Hall, Warden. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 470 F. 3d 1308. 

No. 07–5063. Jackson v. Singh et al. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–5064. Klein v. Helling, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 220 Fed. Appx. 651. 

No. 07–5065. Engles v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 481 F. 3d 1243. 

No. 07–5066. Thomas v. Hulick, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–5067. Knight v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 835. 
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No. 07–5068. McKee v. Mitchell, County Attorney, Os­

wego, New York. C. A. 9th Cir. Certiorari denied. Reported 
below: 210 Fed. Appx. 744. 

No. 07–5070. Pender v. Potter, Postmaster General, 
et al. C. A. 2d Cir. Certiorari denied. 

No. 07–5071. Montano v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 472 F. 3d 1202. 

No. 07–5072. Knickerbocker v. Wolfenbarger, Warden. 
C. A. 6th Cir. Certiorari denied. Reported below: 212 Fed. 
Appx. 426. 

No. 07–5073. Langford v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5074. Philson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 259. 

No. 07–5076. Porter v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 123 Nev. 849, 210 P. 3d 760. 

No. 07–5077. Olson v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 123 Nev. 846, 210 P. 3d 757. 

No. 07–5078. Pauley v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 221 Fed. Appx. 254. 

No. 07–5079. Wanzer v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5080. Moore v. Williams, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5081. Ponce v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 951 So. 2d 843. 

No. 07–5082. Pratt v. Sirmons, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 742. 

No. 07–5083. McLean v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5084. Ockenfels v. Burt, Warden. C. A. 8th Cir. 
Certiorari denied. 
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No. 07–5085. Cooley v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 205 Fed. Appx. 17. 

No. 07–5086. Palm v. Illinois. App. Ct. Ill., 1st Dist. Cer­
tiorari denied. Reported below: 368 Ill. App. 3d 1220, 931 N. E. 
2d 367. 

No. 07–5087. Ortiz-Williams v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 221 Fed. Appx. 913. 

No. 07–5089. Jacobs v. Frank, Secretary, Wisconsin De­

partment of Corrections. C. A. 7th Cir. Certiorari denied. 
Reported below: 225 Fed. Appx. 397. 

No. 07–5091. Johnson v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 368 Ill. App. 3d 1146, 859 
N. E. 2d 290. 

No. 07–5093. Moran v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. Reported below: 213 S. W. 3d 917. 

No. 07–5095. May v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 204 Fed. Appx. 666. 

No. 07–5096. Luong v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 207 Fed. Appx. 471. 

No. 07–5097. Wheeler v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 317. 

No. 07–5098. Parengkuan v. Keisler, Acting Attorney 
General. C. A. 1st Cir. Certiorari denied. 

No. 07–5099. Chlup v. Arizona. Ct. App. Ariz. Certiorari 
denied. 

No. 07–5100. Cervantes-Flores v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 219 Fed. Appx. 640. 

No. 07–5101. De La Sota-Rivera v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 221 Fed. Appx. 
897. 

No. 07–5102. Hoover v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 179 N. C. App. 226, 633 
S. E. 2d 890. 
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No. 07–5103. George v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 925. 

No. 07–5104. Twitty v. O’Connor et al. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–5105. Hernandez v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–5106. Gibson v. Adams, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 07–5107. Green v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 222 Fed. Appx. 287. 

No. 07–5108. Henry v. Pennsylvania Unemployment Com­

pensation Board of Review. Commw. Ct. Pa. Certiorari 
denied. 

No. 07–5109. McAllister v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–5110. Oliveros-Estupinan v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 07–5112. Brady v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 07–5113. Thomas v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 921 A. 2d 798. 

No. 07–5114. Urdin v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–5115. Thompson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 335. 

No. 07–5116. Wells v. Hall, Warden. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–5117. Vasquez-Sanchez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 169 Fed. Appx. 875. 

No. 07–5118. Alexander v. Birkett, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 228 Fed. Appx. 534. 
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No. 07–5120. Blackburn v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 07–5121. Beasley v. Mosley, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 07–5122. Barnes v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 951 So. 2d 846. 

No. 07–5123. White v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–5125. Bradley v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 07–5126. Timmons v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 233 Fed. Appx. 206. 

No. 07–5127. Ellis v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 230 Fed. Appx. 580. 

No. 07–5128. Via v. Arizona. Ct. App. Ariz. Certiorari 
denied. 

No. 07–5129. Newsome v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 475 F. 3d 1221. 

No. 07–5132. Gilliam v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 116. 

No. 07–5133. Mambo v. Keisler, Acting Attorney Gen­

eral. C. A. 1st Cir. Certiorari denied. 

No. 07–5134. Lyons v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 123 Nev. 835, 210 P. 3d 747. 

No. 07–5135. Johnson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 470 F. 3d 1234. 

No. 07–5136. Sudeen v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 369. 

No. 07–5137. Bryant v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. Reported below: 372 S. C. 305, 642 S. E. 
2d 582. 



552ORD Unit: $PT1 [05-07-12 15:18:40] PGT: ORD1BV (Bound Volume)

900 OCTOBER TERM, 2007 

October 1, 2007 552 U. S. 

No. 07–5138. Irwin v. Blakey, Administrator, Federal 
Aviation Administration, et al. C. A. 2d Cir. Certiorari 
denied. 

No. 07–5139. Barnes v. West Virginia. Cir. Ct. Berkeley 
County, W. Va. Certiorari denied. 

No. 07–5141. Heyward v. Wood, Correctional Adminis­

trator, Scotland Correctional Institution. C. A. 4th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 119. 

No. 07–5143. Penny v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5144. Murray v. Rushton, Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 204 Fed. Appx. 164. 

No. 07–5145. Hamilton v. United States et al. C. A. 6th 
Cir. Certiorari denied. 

No. 07–5147. Holland v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 957. 

No. 07–5148. Hines v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 472 F. 3d 1038. 

No. 07–5150. Sallis v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–5151. Shabazz v. Tennessee. Ct. App. Tenn. Cer­
tiorari denied. 

No. 07–5152. Riddle-Bey v. Michigan Department of 
Corrections. Sup. Ct. Mich. Certiorari denied. 

No. 07–5153. Spears v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 213 Fed. Appx. 225. 

No. 07–5155. Randolph v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 298. 

No. 07–5157. Dyess v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 478 F. 3d 224. 

No. 07–5158. Turner v. Kerestes, Superintendent, State 
Correctional Institution at Mahanoy, et al. C. A. 3d Cir. 
Certiorari denied. 
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No. 07–5159. Schofield v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 619. 

No. 07–5160. Strich v. Connecticut. App. Ct. Conn. Cer­
tiorari denied. Reported below: 99 Conn. App. 611, 915 A. 2d 891. 

No. 07–5161. Guerra-Perez v. United States (Reported 
below: 224 Fed. Appx. 396); Hernandez-Santa Cruz v. United 
States (224 Fed. Appx. 410); Rodela-Martinez, aka Chavira-

Martinez v. United States (224 Fed. Appx. 398); and Lima-

Morales v. United States (224 Fed. Appx. 398). C. A. 5th Cir. 
Certiorari denied. 

No. 07–5162. Madrid-Solano v. United States (Reported 
below: 224 Fed. Appx. 408); Olalde-Garcia v. United States 
(224 Fed. Appx. 373);  and Valenzuela-Gonzalez,  aka  
Moralez-Torres v. United States (224 Fed. Appx. 404). C. A. 
5th Cir. Certiorari denied. 

No. 07–5163. Jimenez-Zamora v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 227 Fed. Appx. 329. 

No. 07–5164. Like v. Nevada. Sup. Ct. Nev. Certiorari de­
nied. Reported below: 123 Nev. 835, 210 P. 3d 747. 

No. 07–5165. Johnson v. Celis et al. Super. Ct. Wash., 
King County. Certiorari denied. 

No. 07–5166. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 213. 

No. 07–5167. Robinson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 236. 

No. 07–5168. Palacios-Yanes v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 224 Fed. Appx. 373. 

No. 07–5169. Nunez-Gonzales v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 223 Fed. Appx. 
924. 

No. 07–5170. Thomas v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–5171. Castro-Sanchez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 224 Fed. Appx. 408. 
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No. 07–5172. White v. Bezy, Warden. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 219 Fed. Appx. 512. 

No. 07–5173. McNeil v. Wright, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 303. 

No. 07–5174. Anthes v. United States et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 214 Fed. Appx. 694. 

No. 07–5175. Arrieta-Del Real v. United States (Re­
ported below: 224 Fed. Appx. 405); Bulnes-Zelaya v. United 
States (224 Fed. Appx. 403); Cabrera-Valenzuela v. United 
States (224 Fed. Appx. 372); Cruz-Escobar v. United States 
(224 Fed. Appx. 372); Diaz-Maldonado, aka Gonzalez v. 
United States (224 Fed. Appx. 404); Galvan-Chavira v. 
United States (224 Fed. Appx. 409); Hernandez-Garcia, aka 
Cruz-Villa v. United States (224 Fed. Appx. 410); Luna-

Gonzales, aka Luna v. United States (224 Fed. Appx. 402); 
Orosco-Aginaga v. United States (224 Fed. Appx. 407); 
Ozuna-Martinez v. United States (224 Fed. Appx. 401); 
Rivas-Hernandez, aka Garcia, aka Rivas v. United States 
(224 Fed. Appx. 400); and Zepeda-Soto, aka Zepeda v. United 
States (224 Fed. Appx. 397). C. A. 5th Cir. Certiorari denied. 

No. 07–5176. Basilio et vir v. Camray Development & 
Construction Co. et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 223 Fed. Appx. 602. 

No. 07–5178. Serrano-Vasquez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 224 Fed. Appx. 382. 

No. 07–5179. Shugart v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 334. 

No. 07–5180. Valle-Montalbo v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 474 F. 3d 1197. 

No. 07–5181. Vallian, on Behalf of K. V. v. Astrue, Com­

missioner of Social Security. C. A. 5th Cir. Certiorari de­
nied. Reported below: 220 Fed. Appx. 314. 

No. 07–5182. Thompson v. St. Vincent Infirmary Medical 
Center, dba St. Vincent Doctors Hospital, et al. Ct. App. 
Ark. Certiorari denied. Reported below: 98 Ark. App. 190, 253 
S. W. 3d 26. 
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No. 07–5183. Smith v. Stewart et al. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 07–5185. Chapman v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5186. Moss v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 957 So. 2d 1176. 

No. 07–5187. Day-Petrano et vir v. Hutto, Individually 
and as Substitute Custodian of the M/V MISTRESS. C. A. 
11th Cir. Certiorari denied. 

No. 07–5188. McCray v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5189. Henry v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 482 F. 3d 27. 

No. 07–5190. C. P. v. Leon County School Board et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 483 F. 3d 
1151. 

No. 07–5191. Gonzales v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 700. 

No. 07–5192. Lee v. United States District Court for 
the Eastern District of Missouri. C. A. 8th Cir. Certio­
rari denied. 

No. 07–5193. Locke v. Bissonette et al. C. A. 7th Cir. 
Certiorari denied. 

No. 07–5194. Jabbour v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5196. Ruiz-Maldonado v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 221 Fed. Appx. 535. 

No. 07–5197. Rodriguez-Lopez v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 222 Fed. Appx. 
784. 

No. 07–5198. Rollow v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 790. 
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No. 07–5199. Miller v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 215 Fed. Appx. 199. 

No. 07–5202. Hinojosa v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 484 F. 3d 337. 

No. 07–5203. Campbell v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 921 A. 2d 798. 

No. 07–5204. Calabria v. United States Parole Commis­

sion. C. A. 5th Cir. Certiorari denied. Reported below: 227 
Fed. Appx. 336. 

No. 07–5205. Daniels v. Knight, Superintendent, Pendle­

ton Correctional Facility. C. A. 7th Cir. Certiorari denied. 
Reported below: 476 F. 3d 426. 

No. 07–5206. Pachinger v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5208. Ihnatenko et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 482 F. 3d 1097. 

No. 07–5210. Torres v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 219 Fed. Appx. 639. 

No. 07–5212. Troiano v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 07–5213. Gaviria v. Reynolds et al. C. A. D. C. Cir. 
Certiorari denied. Reported below: 476 F. 3d 940. 

No. 07–5215. Billups v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 312. 

No. 07–5216. Grant v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 911. 

No. 07–5217. Knox v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–5219. Favors v. Garrett et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–5220. Checo v. Jeter, Warden, et al. C. A. 8th Cir. 
Certiorari denied. 
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No. 07–5221. Cram v. Schriro, Director, Arizona Depart­

ment of Corrections, et al. C. A. 9th Cir. Certiorari de­
nied. Reported below: 132 Fed. Appx. 689. 

No. 07–5222. Cabaccang v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 481 F. 3d 1176. 

No. 07–5224. West v. Wisconsin. Ct. App. Wis. Certiorari 
denied. Reported below: 298 Wis. 2d 549, 727 N. W. 2d 374. 

No. 07–5225. Williams v. Burnett et al. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5226. Nash v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 07–5227. Stackhouse v. Kravich. C. A. 3d Cir. Certio­
rari denied. Reported below: 222 Fed. Appx. 142. 

No. 07–5228. Batista v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 483 F. 3d 193. 

No. 07–5229. Richardson v. Robinson, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 210 Fed. Appx. 280. 

No. 07–5230. Marshall v. Louisiana. Sup. Ct. La. Certio­
rari denied. Reported below: 943 So. 2d 362. 

No. 07–5231. Klunk v. U. S. Cost, Inc., et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 223 Fed. Appx. 254. 

No. 07–5232. Wall v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–5233. Hartley v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 224 Fed. Appx. 293. 

No. 07–5234. Royster v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 220 Fed. Appx. 219. 

No. 07–5235. Smith v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–5236. Bell v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 
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No. 07–5237. Betancourt v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 206. 

No. 07–5238. Blair v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–5239. Fuller v. Armstrong et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 987. 

No. 07–5240. Benjamin v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 296. 

No. 07–5241. Brooks v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 260. 

No. 07–5242. Anderson v. Astrue, Commissioner of Social 
Security. C. A. 11th Cir. Certiorari denied. 

No. 07–5243. Brown v. McCollum, Attorney General of 
Florida, et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 230 Fed. Appx. 896. 

No. 07–5245. Lewis v. District of Columbia Department 
of Employment Services. Ct. App. D. C. Certiorari denied. 
Reported below: 915 A. 2d 964. 

No. 07–5246. Laskodi v. Hall, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5247. Gibson v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 225 Fed. Appx. 175. 

No. 07–5248. Valle, aka Landaverde v. United States 
(Reported below: 224 Fed. Appx. 440); Ramirez-Castro v. 
United States (224 Fed. Appx. 425); and Gonzalez v. United 
States. C. A. 5th Cir. Certiorari denied. 

No. 07–5249. Zavala v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 484 F. 3d 745. 

No. 07–5250. Williams v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 477 F. 3d 974. 

No. 07–5251. Espinoza v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 546. 
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No. 07–5252. Cole v. United States. C. A. 10th Cir. Cer­
tiorari denied. 

No. 07–5253. Crum v. District of Columbia et al. C. A. 
D. C. Cir. Certiorari denied. 

No. 07–5254. Cassell v. Jagust et al. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 203 Fed. Appx. 441. 

No. 07–5255. Fouche v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 07–5256. Pearison v. Carlton, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5257. Hunter v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5258. Brain v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 226 Fed. Appx. 511. 

No. 07–5261. Waller v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 519. 

No. 07–5262. Watson v. Allen, Commissioner, Alabama 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–5263. Goodrich v. Clinton County Prison et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 214 Fed. 
Appx. 105. 

No. 07–5264. Bell v. Davenport. C. A. D. C. Cir. Certio­
rari denied. Reported below: 226 Fed. Appx. 9. 

No. 07–5265. Herron v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 795. 

No. 07–5266. Kneitel v. New York. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 33 App. 
Div. 3d 816, 822 N. Y. S. 2d 602. 

No. 07–5267. Macias v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 683. 
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No. 07–5269. Kennedy v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5270. Parry v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 479 F. 3d 722. 

No. 07–5273. Diarra v. Allen County Child Support En­

forcement et al. C. A. 6th Cir. Certiorari denied. 

No. 07–5274. Carrizales v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5276. Veanus v. Wynder, Superintendent, State 
Correctional Institution at Dallas. C. A. 3d Cir. Certio­
rari denied. 

No. 07–5277. Bell v. California. Sup. Ct. Cal. Certiorari 
denied. 

No. 07–5278. Cantrell v. Ozmint, Director, South Caro­

lina Department of Corrections. C. A. 4th Cir. Certiorari 
denied. Reported below: 224 Fed. Appx. 236. 

No. 07–5279. Garza v. Texas. Ct. App. Tex., 3d Dist. Cer­
tiorari denied. 

No. 07–5280. Harris v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–5281. Wells v. Washington. Ct. App. Wash. Cer­
tiorari denied. Reported below: 133 Wash. App. 1006. 

No. 07–5282. Thomas v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5283. Kelly v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 07–5284. Quinlan v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 473 F. 3d 273. 

No. 07–5285. Stansbury v. Sherman, Warden. C. A. 6th 
Cir. Certiorari denied. 
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No. 07–5286. Seanez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 773. 

No. 07–5287. Stillman v. Moore, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5288. Smith v. Lafler, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5289. Richardson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5290. Ghilarducci v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 480 F. 3d 542. 

No. 07–5291. Carbajal-Martinez v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 07–5292. DePinto v. Barker, Chief Justice, Supreme 
Court of Tennessee, et al. C. A. 6th Cir. Certiorari denied. 

No. 07–5293. Dell v. Straub, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–5295. Chudio v. Kessler Care Center, Inc., et al. 
Super. Ct. N. J., App. Div. Certiorari denied. 

No. 07–5296. Monroe v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5297. Craig v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 863. 

No. 07–5298. Quinn-Hunt v. Bennett Enterprises, Inc., 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 211 
Fed. Appx. 452. 

No. 07–5299. Williams v. Department of Veterans Af­

fairs. C. A. 5th Cir. Certiorari denied. Reported below: 224 
Fed. Appx. 424. 

No. 07–5300. Woodworth v. Norwood, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–5301. Traxler v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 477 F. 3d 1243. 
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No. 07–5302. Williams v. Sherry, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 506. 

No. 07–5303. Valenzuela v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 785. 

No. 07–5304. Patterson v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 919 A. 2d 1173. 

No. 07–5305. Slaton v. Alabama. Sup. Ct. Ala. Certiorari 
denied. 

No. 07–5306. Porter v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 744. 

No. 07–5308. Lunney v. Goord, Commissioner, New York 
Department of Correctional Services. App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 37 
App. Div. 3d 1079, 829 N. Y. S. 2d 349. 

No. 07–5309. Muecke v. Olson. C. A. 5th Cir. Certiorari 
denied. Reported below: 210 Fed. Appx. 395. 

No. 07–5310. Pike v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 473 F. 3d 1053. 

No. 07–5311. Mitchell v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 472. 

No. 07–5312. McDermott v. Massachusetts. Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 448 Mass. 750, 864 
N. E. 2d 471. 

No. 07–5313. Guzman Rodriguez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 224 Fed. Appx. 418. 

No. 07–5314. Sanjari v. Gratzol et al. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–5316. Evans v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 478 F. 3d 1332. 

No. 07–5317. Craft v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 484 F. 3d 922. 

No. 07–5318. Eddlemon v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 
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No. 07–5319. Perez v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 230 Fed. Appx. 681. 

No. 07–5320. Doxy v. United States; and 
No. 07–5376. Gardner v. United States. C. A. 7th Cir. 

Certiorari denied. Reported below: 225 Fed. Appx. 400. 

No. 07–5321. Bota-Cortes v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 07–5322. Crandell v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 40 Cal. 4th 1301, 156 P. 3d 364. 

No. 07–5325. Van Bryson v. United States. C. A. D. C. 
Cir. Certiorari denied. Reported below: 485 F. 3d 1205. 

No. 07–5326. Smith v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 248. 

No. 07–5327. L. R. v. Kentucky Cabinet for Health and 
Family Services et al. Ct. App. Ky. Certiorari denied. 

No. 07–5328. Bitzer v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 958 So. 2d 1029. 

No. 07–5329. Anduaga v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 357. 

No. 07–5330. Roddy v. West Virginia et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 224 Fed. Appx. 220. 

No. 07–5331. Silva, aka Sundown v. Texas. Ct. Crim. App. 
Tex. Certiorari denied. 

No. 07–5332. Mullins v. Bradt, Acting Superintendent, 
Elmira Correctional Facility. C. A. 2d Cir. Certiorari de­
nied. Reported below: 228 Fed. Appx. 55. 

No. 07–5334. Pourahmad v. Madding, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–5335. Jones v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 222 Fed. Appx. 113. 

No. 07–5336. King v. North Carolina. Sup. Ct. N. C. Cer­
tiorari denied. 
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No. 07–5339. Woodson v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 959 So. 2d 274. 

No. 07–5340. Taylor v. United States District Court for 
the Southern District of California. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–5342. Wood v. Spencer, Superintendent, Massa­

chusetts Correctional Institution at Norfolk. C. A. 1st 
Cir. Certiorari denied. Reported below: 487 F. 3d 1. 

No. 07–5343. Yancey v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 267. 

No. 07–5344. Velarde v. Reid, Warden. C. A. 10th Cir. 
Certiorari denied. 

No. 07–5345. Morrison v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 308. 

No. 07–5348. Conley v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 232. 

No. 07–5349. Dixon v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 264. 

No. 07–5350. Cox v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 224 Fed. Appx. 223. 

No. 07–5352. Bell v. Revell, Warden, et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 474 F. 3d 558. 

No. 07–5353. Oparaji v. United Federation of Teachers. 
C. A. 2d Cir. Certiorari denied. 

No. 07–5355. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 440 F. 3d 1286. 

No. 07–5356. Marshall v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 231. 

No. 07–5357. Metcalf v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5359. Barajas-Garcia v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 229 Fed. Appx. 737. 
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No. 07–5360. Amaya-Martinez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 225 Fed. Appx. 254. 

No. 07–5361. Parra-Luna v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–5364. McCaster v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 07–5365. Wright v. Ayers, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5366. Perez v. McDonough, Secretary, Florida 
Department of Corrections. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 957 So. 2d 1173. 

No. 07–5368. Arroyo-Ortiz v. Pereira, Secretary, Puerto 
Rico Department of Corrections. C. A. 1st Cir. Certio­
rari denied. 

No. 07–5369. Branch v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 210 Fed. Appx. 229. 

No. 07–5370. Alvarado v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–5371. Brown v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–5372. Brown v. McKune, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 227 Fed. Appx. 755. 

No. 07–5373. Broyles v. Cason, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5374. Bryant v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 253. 

No. 07–5375. Gonzalez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 251. 

No. 07–5377. Hernandez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 476 F. 3d 791. 
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No. 07–5378. Gunn v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 215 Fed. Appx. 785. 

No. 07–5380. Fiege v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–5381. Farrell v. Milyard, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 211 Fed. Appx. 
766. 

No. 07–5383. Hartman v. Florida et al. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5384. McKelver v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 185. 

No. 07–5385. Phillips v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 227 Fed. Appx. 347. 

No. 07–5386. Rodriguez-Zapata v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 209 Fed. Appx. 729. 

No. 07–5387. Smith v. Minnesota. Ct. App. Minn. Certio­
rari denied. 

No. 07–5388. Spencer v. Texas. Ct. App. Tex., 6th Dist. 
Certiorari denied. 

No. 07–5389. Salinas-Castillo v. United States (Reported 
below: 230 Fed. Appx. 372); Hernandez-Martinez v. United 
States (230 Fed. Appx. 429); Ramirez-Patino v. United States 
(230 Fed. Appx. 436); and Salinas-Hernandez v. United 
States (230 Fed. Appx. 443). C. A. 5th Cir. Certiorari denied. 

No. 07–5390. Shilling v. Louisiana. Sup. Ct. La. Certio­
rari denied. Reported below: 955 So. 2d 1274. 

No. 07–5391. Jones v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5392. Plaisance v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 
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No. 07–5394. Bell v. Kitchings, Department of Employ­

ment Services. C. A. D. C. Cir. Certiorari denied. Reported 
below: 226 Fed. Appx. 8. 

No. 07–5395. Malone v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 07–5396. Pierre v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 484 F. 3d 75. 

No. 07–5397. Echols v. Barrow, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5398. Cooper v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–5399. Cormier v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 07–5400. Edwards v. Hardy, Correctional Adminis­

trator, Nash Correctional Institution. C. A. 4th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 299. 

No. 07–5401. Ordaz v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 170. 

No. 07–5405. Lara v. Smith. C. A. 3d Cir. Certiorari de­
nied. Reported below: 206 Fed. Appx. 138. 

No. 07–5406. Builtron Malacara v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 224 Fed. Appx. 439. 

No. 07–5407. Bailey v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 807. 

No. 07–5408. Brown v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 130. 

No. 07–5409. Bang v. Ryan, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–5411. Morrison v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 933. 

No. 07–5413. Murray et ux. v. Town of Mansura, Louisi­

ana, et al. Ct. App. La., 3d Cir. Certiorari denied. Reported 
below: 940 So. 2d 832. 
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No. 07–5414. Jordan v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 225 Fed. Appx. 180. 

No. 07–5415. Shryock v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5416. Sullivan v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5417. Stewart v. Uchtman et al. C. A. 7th Cir. 
Certiorari denied. 

No. 07–5418. Richardson v. Cross et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 305. 

No. 07–5419. Cort v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–5420. Honesto v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 07–5422. Hallman v. Arizona. Super. Ct. Ariz., County 
of Maricopa. Certiorari denied. 

No. 07–5423. Irizarry v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 07–5424. White Horse v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 610. 

No. 07–5426. Ridgeway v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 951 So. 2d 1012. 

No. 07–5428. McLean v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 224. 

No. 07–5430. Lang v. Kentucky et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–5431. Dowdy v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 228. 

No. 07–5432. Gilkers v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–5433. Gonzalez-Gallegos v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 227 Fed. Appx. 673. 
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No. 07–5435. Grice v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–5436. Gibson v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 213 Fed. Appx. 204. 

No. 07–5437. Butler v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 07–5438. Bell v. Nordstrom et al. C. A. D. C. Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 9. 

No. 07–5440. Crockton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 224 Fed. Appx. 227. 

No. 07–5441. Dean v. Wrenn, Commissioner, New Hamp­

shire Department of Corrections. Super. Ct. N. H., Coos 
County. Certiorari denied. 

No. 07–5442. Cluck v. Lehman et al. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–5443. Cluck v. Porter, Superintendent, Washing­

ton Corrections Center. C. A. 9th Cir. Certiorari denied. 

No. 07–5444. Lindsey v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. Reported below: 372 S. C. 185, 642 S. E. 
2d 557. 

No. 07–5445. Lopez v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–5446. Ackerman v. Fortis, Inc., et al. C. A. 6th 
Cir. Certiorari denied. 

No. 07–5447. Wilson v. Louisiana. Ct. App. La., 2d Cir. 
Certiorari denied. Reported below: 938 So. 2d 1111. 

No. 07–5450. Baker v. Oakland Unified School District. 
Ct. App. Cal., 1st App. Dist. Certiorari denied. 

No. 07–5451. Cotten v. Davis et al. C. A. 6th Cir. Certio­
rari denied. Reported below: 215 Fed. Appx. 464. 

No. 07–5452. Clemons v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 888. 
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No. 07–5454. Reed, aka Reed-Bey v. Caruso et al. C. A. 
6th Cir. Certiorari denied. 

No. 07–5455. Ramsey v. Runnels, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 231 Fed. Appx. 623. 

No. 07–5456. Sturkey v. Mississippi. Ct. App. Miss. Cer­
tiorari denied. Reported below: 946 So. 2d 790. 

No. 07–5458. Green v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 07–5460. Fisher v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 229 Fed. Appx. 63. 

No. 07–5461. Felder v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 951. 

No. 07–5462. Van Waeyenberghe v. United States. C. A. 
7th Cir. Certiorari denied. Reported below: 481 F. 3d 951. 

No. 07–5463. Lighty v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 281. 

No. 07–5464. Martocci et ux. v. Bowaskie Ice House 
et al. Ct. App. N. Y. Certiorari denied. Reported below: 7 
N. Y. 3d 916, 860 N. E. 2d 985. 

No. 07–5465. Todd v. United States. C. A. 5th Cir. Certio­
rari denied. 

No. 07–5466. Berry v. Epps, Commissioner, Mississippi De­

partment of Corrections. C. A. 5th Cir. Certiorari denied. 
Reported below: 230 Fed. Appx. 386. 

No. 07–5467. Scott v. United States. C. A. D. C. Cir. Cer­
tiorari denied. 

No. 07–5469. Peterson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 801. 

No. 07–5470. Oparaji v. New York City Department of 
Education et al. C. A. 2d Cir. Certiorari denied. 

No. 07–5471. Pickens v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 07–5474. Gonzalez v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5475. Franco-Delgado v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 224 Fed. Appx. 722. 

No. 07–5476. Petit-Frere v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5478. Natividad-Hernandez, aka Hernandez-

Lopez, aka Escobedo v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 226 Fed. Appx. 416. 

No. 07–5479. Ossai v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 485 F. 3d 25. 

No. 07–5480. Emerson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 496. 

No. 07–5481. Coleman v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 229 Fed. Appx. 599. 

No. 07–5483. Duran v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–5485. Keith v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–5486. Kashner v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 234. 

No. 07–5488. Jenkins v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5489. LaBoy v. Illinois Department of Profes­

sional Regulation et al. App. Ct. Ill., 1st Dist. Certiorari 
denied. Reported below: 362 Ill. App. 3d 1228, 919 N. E. 2d 521. 

No. 07–5490. Lawson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 214. 

No. 07–5491. Vera-Jara v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 687. 

No. 07–5492. Perez v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 225 Fed. Appx. 300. 
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No. 07–5494. Quoc Nguyen Vo v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5495. Pennington v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 07–5496. Blake v. Melching et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 608. 

No. 07–5498. Kebe v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 219 Fed. Appx. 304. 

No. 07–5499. Klene v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5500. Roberts v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. Reported below: 220 S. W. 3d 521. 

No. 07–5501. Sinclair v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 119 Fed. Appx. 304. 

No. 07–5504. Lassiter v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 230. 

No. 07–5505. Valle v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 459 F. 3d 1206. 

No. 07–5507. Allums v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5509. Adkins v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–5510. Aslam v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 07–5511. Bacon v. Carroll, Warden, et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 232 Fed. Appx. 158. 

No. 07–5512. Barber v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 298. 

No. 07–5513. Brown v. Boone. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 113 Ohio St. 3d 1466, 864 N. E. 2d 653. 
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No. 07–5515. Krasniqi v. Keisler, Acting Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. Reported below: 220 
Fed. Appx. 459. 

No. 07–5516. Lowery v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–5517. Jackson v. Wainwright, Warden, et al. 
C. A. 11th Cir. Certiorari denied. 

No. 07–5518. Melendez v. Bradt, Acting Superintendent, 
Elmira Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 07–5520. Servin-Terrasas v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 224 Fed. Appx. 249. 

No. 07–5521. Vazquez v. Blackwell et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–5523. Trantham v. Holt, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 07–5525. Phillips v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–5526. Mata v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 07–5527. Matthews v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 466 F. 3d 1271. 

No. 07–5528. Zertuche v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 462. 

No. 07–5529. Marquez-Conde v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 07–5530. Burleson v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 07–5531. Johns v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 229 Fed. Appx. 525. 

No. 07–5532. Martinez-Orosco v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 215 Fed. Appx. 693. 
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No. 07–5534. Morton v. New Hampshire. Sup. Ct. N. H. 
Certiorari denied. 

No. 07–5535. Ortiz v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–5537. McKenzie v. Hunter et al. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5538. Lefebvre v. New Hampshire. Super. Ct. 
N. H., Strafford County. Certiorari denied. 

No. 07–5539. Johnson v. New Hampshire. Super. Ct. N. H., 
Rockingham County. Certiorari denied. 

No. 07–5540. Reyna v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 457. 

No. 07–5541. Salaverria v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 294. 

No. 07– 5542. Sorrentino v. Barr Laboratories, Inc. 
C. A. 2d Cir. Certiorari denied. Reported below: 218 Fed. 
Appx. 7. 

No. 07–5544. Clemmons v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 887. 

No. 07–5545. Castro-Isaquirre v. Lafler, Warden. C. A. 
6th Cir. Certiorari denied. 

No. 07–5546. Valle-Perches v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 225 Fed. Appx. 299. 

No. 07–5547. Usher v. New Hampshire. Super. Ct. N. H., 
Rockingham County. Certiorari denied. 

No. 07–5548. Parsons v. Dexter, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5550. Dai Nguyen v. Scribner, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–5551. Kelly v. Trombley, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5553. McCullough v. New York. App. Div., Sup. 
Ct. N. Y., 4th Jud. Dept. Certiorari denied. 
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No. 07–5554. Tereshchuk v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 07–5555. Colvin v. Berghuis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5556. Banks v. Colorado. Ct. App. Colo. Certio­
rari denied. 

No. 07–5557. Wagner v. Maryland. Ct. Sp. App. Md. Cer­
tiorari denied. Reported below: 172 Md. App. 738. 

No. 07–5558. Tucker v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 215 Ariz. 298, 160 P. 3d 177. 

No. 07–5559. Yanni v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 234 Fed. Appx. 374. 

No. 07–5560. Trice v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 484 F. 3d 470. 

No. 07–5561. Timmons v. Manatt, Phelps & Phillips, LLP, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 214 
Fed. Appx. 718. 

No. 07–5562. Skillicorn v. Roper, Superintendent, Potosi 
Correctional Center. C. A. 8th Cir. Certiorari denied. Re­
ported below: 475 F. 3d 965. 

No. 07–5563. Mitchell v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 484 F. 3d 762. 

No. 07–5564. Andriano v. Arizona. Sup. Ct. Ariz. Certio­
rari denied. Reported below: 215 Ariz. 497, 161 P. 3d 540. 

No. 07–5565. Bosley v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 638. 

No. 07–5566. Bochicchio v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 305. 

No. 07–5567. Rivers v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 50. 

No. 07–5569. Robinson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 224 Fed. Appx. 523. 
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No. 07–5571. Robinson v. Smith et al. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–5572. Lopez-Gamboa v. Uttecht, Superintendent, 
Washington State Penitentiary. C. A. 9th Cir. Certiorari 
denied. 

No. 07–5573. Flores-Chavez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 231 Fed. Appx. 659. 

No. 07–5575. Wagner v. Wallace, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–5576. Perez-Gallegos v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 218 Fed. Appx. 37. 

No. 07–5577. Kirch v. Kramer, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 572. 

No. 07–5578. Sai Zhao Jiang v. Keisler, Acting Attorney 
General. C. A. 2d Cir. Certiorari denied. 

No. 07–5579. Lugo-Balderas v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 224 Fed. Appx. 817. 

No. 07–5580. Jenkins v. Nooth, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. Reported below: 231 Fed. Appx. 618. 

No. 07–5583. Shelton v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–5585. Arnulfo-Sanchez v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 219 Fed. Appx. 
796. 

No. 07–5586. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 875. 

No. 07–5591. Graham v. United States et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 218 Fed. Appx. 240. 

No. 07–5598. Celio v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 230 Fed. Appx. 818. 

No. 07–5599. Trent v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 475 F. 3d 1114. 
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No. 07–5602. Martin v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 369 Ill. App. 3d 1059, 932 
N. E. 2d 1226. 

No. 07–5603. Krueger v. New Hampshire. Super. Ct. 
N. H., Hillsborough County, Southern Dist. Certiorari denied. 

No. 07–5604. Lavallee v. New Hampshire. Super. Ct. 
N. H., Hillsborough County, Southern Dist. Certiorari denied. 

No. 07–5605. Marti v. New Hampshire. Super. Ct. N. H., 
Strafford County. Certiorari denied. 

No. 07–5607. Wills v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 240. 

No. 07–5610. Blackbird v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 574. 

No. 07–5614. Douglas v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 324. 

No. 07–5617. Gonzalez v. New Hampshire. Sup. Ct. N. H. 
Certiorari denied. 

No. 07–5620. Northcutt v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 789. 

No. 07–5622. Nunn v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 07–5623. Monette v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 64 M. J. 440. 

No. 07–5625. Silva v. New Hampshire. Super. Ct. N. H., 
Hillsborough County, Southern Dist. Certiorari denied. 

No. 07–5627. Saldana v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5631. Williams v. Kansas et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 510. 

No. 07–5637. Russell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 376. 

No. 07–5641. Molina Martinez v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 225 Fed. Appx. 131. 
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No. 07–5644. McNeil v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5645. Ortiz v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 225 Fed. Appx. 638. 

No. 07–5647. Strong v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 220 Fed. Appx. 452. 

No. 07–5648. Kitzelman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 911. 

No. 07–5649. Palmer v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 219 Fed. Appx. 508. 

No. 07–5650. Jock v. United States. C. A. 6th Cir. Certio­
rari denied. Reported below: 239 Fed. Appx. 126. 

No. 07–5651. Mathews v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 418. 

No. 07–5653. Estrada v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 286. 

No. 07–5655. Hinton v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–5657. Waters v. Escalante et al. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5658. Terry v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 07–5661. Villegas Carranza v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 230 Fed. Appx. 399. 

No. 07–5663. Elfand v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–5664. Paz-Guardado v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 220 Fed. Appx. 366. 

No. 07–5666. Wilson v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 3. 

No. 07–5667. Allum v. Commissioner of Internal Reve­

nue. C. A. 9th Cir. Certiorari denied. Reported below: 231 
Fed. Appx. 550. 
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No. 07–5668. Arredondo v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 885. 

No. 07–5669. Araugo-Gutierrez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 225 Fed. Appx. 327. 

No. 07–5671. Lopez-Ayala v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 415. 

No. 07–5672. Kines v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–5674. Winningham v. United States et al. C. A. 
9th Cir. Certiorari denied. Reported below: 231 Fed. Appx. 719. 

No. 07–5679. Rivera, aka Ochoa, aka Ramirez v. United 
States (Reported below: 234 Fed. Appx. 264); Antuna-Moran 
v. United States (488 F. 3d 1048); Pena-Lopez v. United 
States (231 Fed. Appx. 372); Diaz-Beard v. United States (228 
Fed. Appx. 489); Perez-Guillen, aka Bonilla v. United 
States (229 Fed. Appx. 345); Cruz-Jaimes v. United States 
(230 Fed. Appx. 455); Gutierrez-Arriaga, aka Ramirez-

Arriaga v. United States (237 Fed. Appx. 930); Martinez-

Figuoa, aka Pena-Martinez v. United States (234 Fed. Appx. 
278); Macias-Medina v. United States (230 Fed. Appx. 437); 
Ramon-Saldivar, aka Saldivar v. United States (230 Fed. 
Appx. 436); and De Leon-Alvarez v. United States (234 Fed. 
Appx. 304). C. A. 5th Cir. Certiorari denied. 

No. 07–5680. Johnson v. Ohio University. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5682. Joseph v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 206 Fed. Appx. 80. 

No. 07–5683. Watson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 480 F. 3d 1175. 

No. 07–5684. Welles v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 378. 

No. 07–5688. Davila-Rodriguez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 229 Fed. Appx. 287. 

No. 07–5689. Carachure-Mendoza, aka Martinez-Arroyo 
v. United States (Reported below: 225 Fed. Appx. 320); 



552ORD Unit: $PT1 [05-07-12 15:18:40] PGT: ORD1BV (Bound Volume)

928 OCTOBER TERM, 2007 

October 1, 2007 552 U. S. 

Ceniceros-Facio, aka Pineda-Ramirez v. United States (226 
Fed. Appx. 432); Centeno-Escobedo v. United States (226 
Fed. Appx. 439); Garcia-Munoz v. United States (225 Fed. 
Appx. 322); Hernandez-Gallardo v. United States (226 Fed. 
Appx. 432); Herrera-Mejia v. United States (226 Fed. Appx. 
436); Juarez-Enriquez, aka Juarez-Enrique v. United 
States (226 Fed. Appx. 433); Martinez-Garcia v. United 
States (226 Fed. Appx. 430); Montes-Garcia v. United States 
(225 Fed. Appx. 322); Reyes-Luna v. United States (226 Fed. 
Appx. 434); and Rodriguez-Ridriguez v. United States (226 
Fed. Appx. 433). C. A. 5th Cir. Certiorari denied. 

No. 07–5691. Cantone v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 466. 

No. 07–5692. Dixon v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 225 Fed. Appx. 169. 

No. 07–5693. Bustillos-Portillo, aka Venzor-Artiaga v. 
United States (Reported below: 226 Fed. Appx. 437); Fran­

cisco v. United States (235 Fed. Appx. 206); Ibarra-Ibarra v. 
United States (226 Fed. Appx. 436); and Rivera v. United 
States (226 Fed. Appx. 440). C. A. 5th Cir. Certiorari denied. 

No. 07–5695. Rosquete v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 208 Fed. Appx. 737. 

No. 07–5696. Skrzypek et ux. v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 219 Fed. Appx. 577. 

No. 07–5697. Estes v. New Hampshire. Super. Ct. N. H., 
Strafford County. Certiorari denied. 

No. 07–5699. Overdear v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 930. 

No. 07–5700. Clark v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 226 Fed. Appx. 407. 

No. 07–5701. Carter v. Blake. C. A. 8th Cir. Certiorari 
denied. 

No. 07–5703. Espinosa-Contreras v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 228 Fed. Appx. 481. 
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No. 07–5706. Jordan v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 485 F. 3d 982. 

No. 07–5708. Pratt v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 214 Fed. Appx. 532. 

No. 07–5711. Stepter v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 283. 

No. 07–5716. Phillips v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 64 M. J. 410. 

No. 07–5719. Ereme v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 07–5725. Brown v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 212 Fed. Appx. 189. 

No. 07–5731. Marin-Colon, aka Marcial-Hernandez, aka 
Torres-Salinas, aka Salinas-Gonzales, aka Colon v. 
United States. C. A. 4th Cir. Certiorari denied. Reported 
below: 215 Fed. Appx. 287. 

No. 07–5734. McCoy v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–5735. Mendoza-Torres v. United States. C. A. 
10th Cir. Certiorari denied. 

No. 07–5738. Smith v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 230 Fed. Appx. 639. 

No. 07–5740. Kelley v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–5746. Rolon-Ayala v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 245 Fed. Appx. 1. 

No. 07–5747. Malpica-Garcia v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 489 F. 3d 393. 

No. 07–5751. Anderson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 705. 

No. 07–5752. Borrego v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 729. 
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No. 07–5753. Boyd v. United States. C. A. 8th Cir. Certio­
rari denied. 

No. 07–5755. Bacon v. Minner, Governor of Delaware, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 229 
Fed. Appx. 96. 

No. 07–5756. Butler v. Walker, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 07–5758. Sandoval v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 606. 

No. 07–5766. Abadia v. Office of Personnel Management. 
C. A. Fed. Cir. Certiorari denied. Reported below: 217 Fed. 
Appx. 954. 

No. 07–5769. Orozco v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–5771. Cooper v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 743. 

No. 07–5772. Stonerook v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–5776. Labrada-Bustamante v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 234 Fed. 
Appx. 644. 

No. 07–5777. Magazine v. White, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 218 Fed. Appx. 219. 

No. 07–5781. Kokoski v. Felts, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 107. 

No. 07–5784. Myers v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–5786. Trevino-Salazar v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 227 Fed. Appx. 383. 

No. 07–5789. Smith v. Ryan, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 220 Fed. Appx. 563. 

No. 07–5790. Romero v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 491 F. 3d 1173. 
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No. 07–5794. Padgett v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 233 Fed. Appx. 223. 

No. 07–5796. Ferrell v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 485 F. 3d 687. 

No. 07–5799. Garrett v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. Reported below: 957 So. 2d 1004. 

No. 07–5800. Garner v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 792. 

No. 07– 5802. Gonzalez-Cervantes v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 218 Fed. 
Appx. 588. 

No. 07–5804. Gonzalez-Flores v. United States (Reported 
below: 228 Fed. Appx. 491); Mungia-Portillo v. United States 
(484 F. 3d 813); Martinez, aka Ayguasbiba v. United States 
(228 Fed. Appx. 498); Espinosa-Garcia v. United States (230 
Fed. Appx. 428); Chavez-Castro v. United States (230 Fed. 
Appx. 457); Sosa-Hernandez v. United States (234 Fed. Appx. 
294); Reyes-Juarez v. United States (234 Fed. Appx. 290); 
Alvarez-Castaneda v. United States (234 Fed. Appx. 296); 
and Vigil-Rodriguez, aka Robles v. United States (230 Fed. 
Appx. 430). C. A. 5th Cir. Certiorari denied. 

No. 07–5805. Bradley v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 934. 

No. 07–5806. Bailey v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 157. 

No. 07–5807. Ortiz Portillo v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 234 Fed. Appx. 635. 

No. 07–5808. Pena, aka Pena Rafaele v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 223 Fed. 
Appx. 589. 

No. 07–5811. Jameson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 478 F. 3d 1204. 

No. 07–5812. Schiff v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 240 Fed. Appx. 738. 
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No. 07–5815. Wilson, aka Odom v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 07–5816. Rodriguez-Mejia v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 234 Fed. Appx. 269. 

No. 07–5817. Smith v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 487 F. 3d 618. 

No. 07–5836. Redleski v. McBride, Warden. Cir. Ct. Pres­
ton County, W. Va. Certiorari denied. 

No. 07–5837. Longoria v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 885. 

No. 07–5840. Cooley v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 392. 

No. 07–5841. Laine v. Georgetown University et al. Ct. 
App. D. C. Certiorari denied. 

No. 07–5842. Rolon Ayala v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 245 Fed. Appx. 1. 

No. 07–5854. Scroggins v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 485 F. 3d 824. 

No. 07–5855. Reynaud v. Astrue, Commissioner of Social 
Security. C. A. 5th Cir. Certiorari denied. Reported below: 
226 Fed. Appx. 401. 

No. 07–5857. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 208 Fed. Appx. 194. 

No. 07–5862. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 307. 

No. 07–5866. Mendoza Carranza v. Waddington, Superin­

tendent, Stafford Creek Corrections Center. C. A. 9th 
Cir. Certiorari denied. Reported below: 226 Fed. Appx. 777. 

No. 07–5874. Washington v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 1. 

No. 07–5880. Curry v. United States. C. A. 6th Cir. Cer­
tiorari denied. 
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No. 07–5881. Green, aka McClain v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 223 Fed. Appx. 408. 

No. 07– 5882. Hernandez-Martinez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 485 F. 3d 270. 

No. 07–5885. Schoenthal v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 694. 

No. 07–5886. Jenkins v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 505. 

No. 07–5888. Judd v. United States. C. A. 5th Cir. Certio­
rari denied. 

No. 07–5890. Jung v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 473 F. 3d 837. 

No. 07–5892. McCree v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 860. 

No. 07–5893. Shi Peng v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5898. Baez v. United States. C. A. 2d Cir. Certio­
rari denied. 

No. 07–5903. Foley v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 139. 

No. 07–5904. Hernandez-Juarez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 242 Fed. Appx. 980. 

No. 07–5905. Hill v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 825. 

No. 07–5906. Gorman v. Merrill, Warden. C. A. 1st Cir. 
Certiorari denied. 

No. 07–5910. Medina-Garcia v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 226 Fed. Appx. 281. 

No. 07–5913. Dixon v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 208 Fed. Appx. 257. 

No. 07–5917. Hanna v. Jeffreys, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 07–5919. Gusman v. Federal Bureau of Prisons et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 231 Fed. 
Appx. 179. 

No. 07–5925. Loving v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 242 Fed. Appx. 922. 

No. 07–5927. Williams v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 803. 

No. 07–5929. Morales v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 07–5930. Nichols, aka Johnson v. United States. 
C. A. 10th Cir. Certiorari denied. Reported below: 219 Fed. 
Appx. 770. 

No. 07–5933. Garcia-Cebreros v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 225 Fed. Appx. 476. 

No. 07–5934. Vittek v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 469. 

No. 07–5935. Rojas de Paz  v. United States (Reported 
below: 231 Fed. Appx. 714); and Sandoval-Saucedo v. United 
States (235 Fed. Appx. 500). C. A. 9th Cir. Certiorari denied. 

No. 07–5942. Wagner v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 219 Fed. Appx. 35. 

No. 07–5943. Aspen v. Roden, Superintendent, North 
Central Correctional Institution, et al. C. A. 1st Cir. 
Certiorari denied. Reported below: 480 F. 3d 571. 

No. 07–5946. Boney v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 218 Fed. Appx. 907. 

No. 07–5949. Williams v. United States (two judgments). 
C. A. 4th Cir. Certiorari denied. Reported below: 228 Fed. 
Appx. 367 (second judgment). 

No. 07–5950. Moore v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 339. 

No. 07–5951. Halling v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 691. 
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No. 07–5952. Meada v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–5953. Frey v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 224 Fed. Appx. 93. 

No. 07–5955. Kaufman v. Commission for Lawyer Disci­

pline. Ct. App. Tex., 13th Dist. Certiorari denied. Reported 
below: 197 S. W. 3d 867. 

No. 07–5957. Saenz v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 811. 

No. 07–5958. Roman v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 299. 

No. 07–5960. Wallace v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5967. Martinez-Vasquez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 236 Fed. Appx. 990. 

No. 07–5968. Jones v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 219 Fed. Appx. 952. 

No. 07–5969. Martinez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 464 F. 3d 184. 

No. 07–5970. Cross v. Kentucky. Ct. App. Ky. Certiorari 
denied. 

No. 07–5979. Romero-Diaz v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 705. 

No. 07–5983. Glasco v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 951. 

No. 07–5984. Garcia v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 426. 

No. 07–5987. Moore v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–5991. Bennett v. Stotler, Judge, United States 
District Court for the Central District of California, 
et al. C. A. D. C. Cir. Certiorari denied. Reported below: 
224 Fed. Appx. 4. 
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No. 07–5992. Davis v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 233 Fed. Appx. 292. 

No. 07–5993. Espinosa-Cruz v. United States. C. A. 3d 
Cir. Certiorari denied. Reported below: 244 Fed. Appx. 421. 

No. 07–5994. Duque v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 225 Fed. Appx. 43. 

No. 07–5995. Caldwell v. United States; and 
No. 07–6015. Bruno v. United States. C. A. 5th Cir. Cer­

tiorari denied. Reported below: 487 F. 3d 304. 

No. 07–5997. Ottman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 841. 

No. 07–5998. Morales v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 800. 

No. 07–6000. Lopez v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 482 F. 3d 1067. 

No. 07–6003. Kincade v. Department of the Treasury. 
C. A. Fed. Cir. Certiorari denied. Reported below: 226 Fed. 
Appx. 991. 

No. 07–6004. Martinez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 486 F. 3d 1239. 

No. 07–6006. Washington v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 233 Fed. Appx. 280. 

No. 07–6007. Thornton v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6010. Weeden v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 405. 

No. 07–6013. Stevens v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 487 F. 3d 232. 

No. 07–6014. Strong v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 485 F. 3d 985. 

No. 07–6017. Rolle v. United States Marshals Service 
et al. C. A. 11th Cir. Certiorari denied. 
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No. 07–6020. Canter v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 694. 

No. 07–6021. Ellaby v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 234 Fed. Appx. 623. 

No. 07–6022. Allen v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–6023. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 795. 

No. 07–6029. LaChance v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 237. 

No. 07–6030. Nichols v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–6036. Nailor v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 487 F. 3d 1018. 

No. 07–6037. Mercado Patino, aka Perez Gomez v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
223 Fed. Appx. 941. 

No. 07–6039. Warren v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–6040. Claudio-Garcia v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 483 F. 3d 124. 

No. 07–6041. Danser v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 07–6043. Gordon v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–6044. Washington v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6047. Jones v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 07–6048. Souimaniphanh v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 07–6049. Alvarado-Huerta v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 229 Fed. Appx. 324. 
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No. 07–6050. Trotter v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–6055. Huerta-Zarco v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 225 Fed. Appx. 822. 

No. 07–6057. Hardy v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 906. 

No. 07–6058. Clark v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–6059. Calix-Matute v. United States. C. A. 11th 
Cir. Certiorari denied. Reported below: 227 Fed. Appx. 835. 

No. 07–6064. Michtavi v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 857. 

No. 07–6067. Walker v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 714. 

No. 07–6071. Wood v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 231 Fed. Appx. 368. 

No. 07–6073. Poullard, aka Orisha-nla v. United States. 
C. A. 5th Cir. Certiorari denied. 

No. 07–6075. Reyes v. Wendt, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 244. 

No. 07–6076. Brika v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 487 F. 3d 450. 

No. 07–6078. Samano v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 535. 

No. 07–6093. Gill v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 228 Fed. Appx. 282. 

No. 07–6097. Gonzales v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 07–6098. Stokes v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 799. 

No. 07–6106. Gallashaw v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 792. 
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No. 07–6108. Williams v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 488 F. 3d 1004. 

No. 07–6110. Pease v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–6111. Wright v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 236 Fed. Appx. 239. 

No. 07–6113. Wallace v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 07–6119. Holthaus v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 486 F. 3d 451. 

No. 07–6120. Greenidge v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 844. 

No. 07–6125. Dada v. United States. C. A. 1st Cir. Certio­
rari denied. 

No. 07–6126. Duran v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 229 Fed. Appx. 408. 

No. 07–6139. Bravo v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 489 F. 3d 1. 

No. 07–6141. Morris v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6149. Vazquez-Garcia v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 211 Fed. Appx. 544. 

No. 07–6155. Barragan v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 257. 

No. 07–6157. Woodson v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–6161. Thompson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 06–1305. Pennsylvania v. Gaul. Sup. Ct. Pa. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 590 Pa. 175, 912 A. 2d 252. 
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No. 06–1327. Utah v. Von Ferguson. Sup. Ct. Utah. Mo­
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 169 P. 3d 423. 

No. 06–1345. MiPro Homes, L. L. C., et al. v. Mount Lau­

rel Township, New Jersey. Sup. Ct. N. J. Motions of Avalon-
Bay Communities, Inc., and American Farm Bureau Federation 
for leave to file briefs as amici curiae granted. Certiorari de­
nied. Reported below: 188 N. J. 531, 910 A. 2d 617. 

No. 06–1350. Osborne v. Hartford Life & Accident In­

surance Co. C. A. 6th Cir. Motion to substitute the Estate of 
Bruce R. Osborne in place of Bruce Osborne, deceased, granted. 
Certiorari denied. Reported below: 465 F. 3d 296. 

No. 06–1372. Berger et al. v. Rossignol Ski Co., Inc. 
C. A. Fed. Cir. Certiorari denied. Justice Breyer took no 
part in the consideration or decision of this petition. Reported 
below: 214 Fed. Appx. 981. 

No. 06–1380. Estate of Parker v. Sedona Golf Resort, 
L. C. C. A. 9th Cir. Certiorari denied. Justice Breyer took 
no part in the consideration or decision of this petition. Reported 
below: 204 Fed. Appx. 598. 

No. 06–1396. Scholl v. United States. C. A. Fed. Cir. 
Certiorari denied. Justice Alito took no part in the consider­
ation or decision of this petition. Reported below: 463 F. 3d 1328. 

No. 06–1434. Medtronic Sofamor Danek, Inc., fka Sofa­

more Danek Group, Inc., et al. v. Depuy Spine, Inc., fka 
Depuy Acromed, Inc., et al. C. A. Fed. Cir. Certiorari de­
nied. Justice Breyer took no part in the consideration or deci­
sion of this petition. Reported below: 469 F. 3d 1005. 

No. 06–1471. Gay et al. v. Morgan. C. A. 3d Cir. Motions 
of Chamber of Commerce of the United States of America and 
Defense Research Institute for leave to file briefs as amici curiae 
granted. Certiorari denied. Reported below: 471 F. 3d 469. 

No. 06–1497. Vision Church et al. v. Village of Long 
Grove, Illinois. C. A. 7th Cir. Motion of Baptist General Con­
ference et al. for leave to file a brief as amici curiae granted. 
Certiorari denied. Reported below: 468 F. 3d 975. 
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No. 06–1533. Farmer-Paellman v. Brown & Williamson 
Tobacco Corp.; and 

No. 06–1534. Hurdle et al. v. R. J. Reynolds Tobacco Co. 
et al. C. A. 7th Cir. Certiorari denied. Justice Breyer took 
no part in the consideration or decision of these petitions. Re­
ported below: 471 F. 3d 754. 

No. 06–1545. R. J. Reynolds Tobacco Co. et al. v. Engle 
et al. Sup. Ct. Fla. Motions of Product Liability Advisory 
Council, Inc., Washington Legal Foundation, Professors Who 
Study Preemptive Law, and Chamber of Commerce of the United 
States of America for leave to file briefs as amici curiae granted. 
Certiorari denied. Reported below: 945 So. 2d 1246. 

No. 06–1582. Pfizer Inc. v. Apotex, Inc., fka TorPharm, 
Inc. C. A. Fed. Cir. Motion of Washington Legal Foundation 
for leave to file a brief as amicus curiae granted. Certiorari 
denied. The Chief Justice took no part in the consideration 
or decision of this petition. Reported below: 480 F. 3d 1348. 

No. 06–1586. Official Committee of Unsecured Credi­

tors et al. v. Adelphia Communications Corp. et al. C. A. 
2d Cir. Certiorari denied. Justice Breyer took no part in the 
consideration or decision of this petition. Reported below: 222 
Fed. Appx. 7. 

No. 06–1593. Cowett v. TCH Pediatrics, Inc., et al. Ct. 
App. Ohio, Mahoning County. Motions of Semmelweis Society 
International and Association of American Physicians and Sur­
geons, Inc., for leave to file briefs as amici curiae granted. Cer­
tiorari denied. 

No. 06–1614. Pooh Bah Enterprises, Inc., et al. v. City 
of Chicago, Illinois, et al. Sup. Ct. Ill. Motion of First 
Amendment Lawyers Association et al. for leave to file a brief as 
amici curiae granted. Certiorari denied. Reported below: 224 
Ill. 2d 390, 865 N. E. 2d 133. 

No. 06–1642. Teva Pharmaceuticals USA, Inc., et al. v. 
Eli Lilly & Co. et al. C. A. Fed. Cir. Certiorari denied. 
Justice Breyer took no part in the consideration or decision of 
this petition. Reported below: 471 F. 3d 1369. 

No. 06–1674. Logan v. Hormel Foods, Inc., et al. C. A. 
Fed. Cir. Certiorari denied. Justice Breyer took no part in 
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the consideration or decision of this petition. Reported below: 
217 Fed. Appx. 942. 

No. 06–1693. Nanan et ux. v. State Farm Fire & Casualty 
Co. Ct. App. Ga. Motion of petitioners for sanctions denied. 
Certiorari denied. 

No. 06–1700. Missouri v. McFadden. Sup. Ct. Mo. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 216 S. W. 3d 673. 

No. 06–10438. Dye v. Burt, Warden. C. A. 6th Cir. Motion 
of Prison Legal Services of Michigan et al. for leave to file a brief 
as amici curiae granted. Certiorari denied. Reported below: 
197 Fed. Appx. 378. 

No. 06–10988. Farris v. Standard Mortgage et al. C. A. 
11th Cir. Certiorari denied. Justice Breyer took no part in 
the consideration or decision of this petition. 

No. 06–11508. Scherer v. Merck & Co., Inc., et al. C. A. 
10th Cir. Certiorari denied. The Chief Justice took no part 
in the consideration or decision of this petition. 

No. 06–11622. Emmett v. Kelly, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 474 F. 3d 154. 

Statement of Justice Stevens, with whom Justice Ginsburg 
joins, respecting the denial of certiorari. 

The petition for certiorari seeking review of the Court of Ap­
peals judgment upholding petitioner’s death sentence was filed on 
June 1, 2007, well in advance of its June 27 due date. Under our 
normal practice, that timely petition would have been reviewed 
at our Conference on September 24, 2007. Nevertheless, Virginia 
set an execution date of June 13, 2007, making it impossible for 
us to consider the merits of the petition in the normal course, 
and making it necessary for the Court to rule on petitioner’s 
last-minute application for a stay of execution. Although only 
four Members of the Court voted to grant that application, the 
Governor of Virginia, recognizing that basic fairness demands that 
capital defendants be given the opportunity to complete the legal 
appeals process prior to execution, granted petitioner a reprieve 
to afford us the opportunity to give the petition the careful consid­
eration that it clearly merited. 
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As the majority opinion filed by Judge Traxler and the dissent­
ing opinion filed by Judge Gregory demonstrate, reasonable 
judges can and do disagree about the merits of petitioner’s chal­
lenge to the adequacy of his counsel’s representation at the pen­
alty phase of his trial. See 474 F. 3d 154 (CA4 2007). Moreover, 
those opinions also make it clear that a thorough examination of 
the trial record, as well as the evidence that he claims his lawyers 
should have discovered, is essential for a correct appraisal of the 
merits. Having conducted that review, I do not dissent from the 
Court’s decision to deny certiorari. I do, however, remain firmly 
convinced that no State should be allowed to foreshorten this 
Court’s orderly review of federal constitutional claims of first-time 
habeas petitioners by executing prisoners before that review can 
be completed. 

Both the interest in avoiding irreversible error in capital cases, 
and the interest in the efficient management of our docket, would 
be served by a routine practice of staying all executions scheduled 
in advance of the completion of our review of the denial of a 
capital defendant’s first application for a federal writ of habeas 
corpus. Such a practice would be faithful to the distinction be­
tween first and successive habeas petitions recognized by Con­
gress in the Antiterrorism and Effective Death Penalty Act of 
1996 and would accord death row inmates the same, rather than 
lesser, procedural safeguards as ordinary litigants. It is a prac­
tice that Justice Ginsburg and I have followed in the past and 
one that I hope a majority of the Court will eventually endorse. 

No. 07–7. Arave, Warden v. Lankford. C. A. 9th Cir. Mo­
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 468 F. 3d 578. 

No. 07–15. Hamdan v. Gates, Secretary of Defense, 
et al. C. A. D. C. Cir. Certiorari before judgment denied. 

No. 07–24. Bilal v. BP America, Inc., et al. C. A. 7th 
Cir. Certiorari denied. Justice Breyer took no part in the 
consideration or decision of this petition. Reported below: 215 
Fed. Appx. 504. 

No. 07–30. Systems Unlimited, Inc. v. Cisco Systems, Inc., 
et al. C. A. 11th Cir. Certiorari denied. Justice Breyer 
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took no part in the consideration or decision of this petition. 
Reported below: 221 Fed. Appx. 950 and 228 Fed. Appx. 854. 

No. 07–33. Ozmint, Director, South Carolina Depart­

ment of Corrections v. Ard. Sup. Ct. S. C. Motion of re­
spondent for leave to proceed in forma pauperis granted. Cer­
tiorari denied. Reported below: 372 S. C. 318, 642 S. E. 2d 590. 

No. 07–56. Estate of Lowe, by Harris, Cook County Pub­

lic Guardian and Supervised Administrator v. Apex Tax 
Investments, Inc., et al. Sup. Ct. Ill. Motion of Mental 
Health America et al. for leave to file a brief as amici curiae 
granted. Motion of Sargent Shriver National Center on Poverty 
Law et al. for leave to file a brief as amici curiae out of time 
denied. Certiorari denied. Reported below: 225 Ill. 2d 208, 867 
N. E. 2d 941. 

No. 07–123. Littleton v. Wal-Mart Stores, Inc. C. A. 
11th Cir. Certiorari denied. Justice Breyer took no part in 
the consideration or decision of this petition. Reported below: 
231 Fed. Appx. 874. 

No. 07–5484. Lorenz v. Wal-Mart Stores, Inc. C. A. 5th 
Cir. Certiorari denied. Justice Breyer took no part in the 
consideration or decision of this petition. Reported below: 225 
Fed. Appx. 302. 

Rehearing Denied 

No. 06–1407. Davis v. Terry, Warden, 551 U. S. 1145; 
No. 06–7194. Taylor v. United States, 551 U. S. 1165; 
No. 06–8285. Vega-Figueroa v. United States, 549 U. S. 

1156; 
No. 06–8781. Roussos v. United States, 551 U. S. 1168; 
No. 06–10707. In re Ghee, 551 U. S. 1130; 
No. 06–10807. Geiger v. United States, 550 U. S. 975; 
No. 06–10808. Gray v. Whitmire et al., 551 U. S. 1150; 
No. 06–11289. Alford v. Kovacs, Superintendent, State 

Correctional Institution at Pittsburgh, 551 U. S. 1153; and 
No. 06–11563. In re Leasure, 551 U. S. 1144. Petitions for 

rehearing denied. 

No. 06–1169. Hamdan v. Gates, Secretary of Defense, 
et al.; and Khadr v. Bush, President of the United States, 
et al., 550 U. S. 929; 
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No. 06–7876. Porter v. United States, 551 U. S. 1166; and 
No. 06–10733. Cichowski et al. v. General Casualty In­

surance Co. et al., 551 U. S. 1149. Motions for leave to file 
petitions for rehearing denied. 

October 3, 2007 
Miscellaneous Order 

No. 07–5439. Baze et al. v. Rees, Commissioner, Kentucky 
Department of Corrections, et al. Sup. Ct. Ky. [Certiorari 
granted, 551 U. S. 1192.] Order granting the petition for writ of 
certiorari is amended as follows: Motion of petitioners for leave 
to proceed in forma pauperis granted. Certiorari granted lim­
ited to Questions 1, 2, and 3 presented by the petition. Petition­
ers’ brief is to be filed with the Clerk and served upon opposing 
counsel on or before 2 p.m., Monday, November 5, 2007. Re­
spondents’ brief is to be filed with the Clerk and served upon 
opposing counsel on or before 2 p.m., Monday, December 3, 2007. 
A reply brief, if any, is to be filed with the Clerk and served upon 
opposing counsel on or before 2 p.m., Friday, December 28, 2007. 
Amici curiae briefs are to be filed with the Clerk and served 
upon opposing counsel on or before 2 p.m., seven days after the 
brief for the party supported is filed, or if in support of neither 
party, within seven days after petitioner’s brief is filed. Re­
ported below: 217 S. W. 3d 207. 

October 5, 2007 

Dismissal Under Rule 46 

No. 06–1699. Missouri v. March. Sup. Ct. Mo. Certiorari 
dismissed under this Court’s Rule 46. Reported below: 216 
S. W. 3d 663. 

October 9, 2007 

Certiorari Granted—Vacated and Remanded 

No. 06–1535. Hudson, Warden v. Spisak. C. A. 6th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re­
manded for further consideration in light of Carey v. Musladin, 
549 U. S. 70 (2006), and Schriro v. Landrigan, 550 U. S. 465 (2007). 
Justice Stevens, Justice Ginsburg, and Justice Breyer 
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would deny the petition for writ of certiorari. Reported below: 
465 F. 3d 684. 

Certiorari Dismissed 

No. 07–5780. Martin v. Texas. Ct. Crim. App. Tex. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). Justice Stevens dissents. See id., at 4, 
and cases cited therein. 

Miscellaneous Orders 

No. 07M16. Mirayes v. New Jersey; and 
No. 07M17. Stiggers v. Washington Mutual Bank. Mo­

tions to direct the Clerk to file petitions for writs of certiorari 
out of time denied. 

No. 06–1265. Klein & Co. Futures, Inc. v. Board of Trade 
of the City of New York et al. C. A. 2d Cir. [Certiorari 
granted, 550 U. S. 956.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 

No. 06–1322. Federal Express Corp. v. Holowecki et al. 
C. A. 2d Cir. [Certiorari granted, 551 U. S. 1102.] Motion of the 
Solicitor General for leave to participate in oral argument as ami­
cus curiae and for divided argument granted. 

No. 07–6117. In re Foster; 
No. 07–6265. In re Ames; 
No. 07–6290. In re Johnson; 
No. 07–6323. In re Williams; and 
No. 07–6369. In re Caldwell. Petitions for writs of habeas 

corpus denied. 

No. 07–5676. In re Dunlap; 
No. 07–5813. In re Robertson; 
No. 07–5835. In re Simon; 
No. 07–5875. In re Butler; 



552ORD Unit: $PT1 [05-07-12 15:18:40] PGT: ORD1BV (Bound Volume)

ORDERS 947 

552 U. S. October 9, 2007 

No. 07–5931. In re Israel; and 
No. 07–6238. In re Maro. Petitions for writs of mandamus 

denied. 

Certiorari Denied 

No. 06–1361. Sfarcioc v. Keisler, Acting Attorney Gen­

eral. C. A. 6th Cir. Certiorari denied. 

No. 06–1470. Town of Norwood, Massachusetts v. Fed­

eral Energy Regulatory Commission. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 476 F. 3d 18. 

No. 06–1603. Kennedy v. Keisler, Acting Attorney Gen­

eral. C. A. 11th Cir. Certiorari denied. Reported below: 227 
Fed. Appx. 786. 

No. 06–1613. El-Masri v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 479 F. 3d 296. 

No. 06–1616. Chester v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 06–1692. Klein v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 787. 

No. 06–1710. Ellison v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 462 F. 3d 557. 

No. 06–1716. Rockstead et al. v. City of Crystal Lake, 
Illinois. C. A. 7th Cir. Certiorari denied. Reported below: 
486 F. 3d 963. 

No. 06–11488. Ordinola v. Hackman, Acting United 
States Marshal for the Eastern District of Virginia. 
C. A. 4th Cir. Certiorari denied. Reported below: 478 F. 3d 588. 

No. 06–11599. Jones v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 916. 

No. 06–11644. Leahy v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 473 F. 3d 401. 

No. 06–11752. Bordeaux v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 235. 
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No. 06–11804. Sonnier v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 476 F. 3d 349. 

No. 06–12066. Cantu, aka Cantu-Montalvo v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
227 Fed. Appx. 783. 

No. 06–12112. Spisak v. Hudson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 465 F. 3d 684. 

No. 07–8. Nationalist Movement v. City of York, Penn­

sylvania. C. A. 3d Cir. Certiorari denied. Reported below: 
481 F. 3d 178. 

No. 07–9. Johnson et al. v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 467 F. 3d 56. 

No. 07–18. Whitaker v. Washington. Ct. App. Wash. Cer­
tiorari denied. Reported below: 133 Wash. App. 199, 135 P. 3d 
923. 

No. 07–19. Department of the Army v. Kirkendall. 
C. A. Fed. Cir. Certiorari denied. Reported below: 479 F. 3d 
830. 

No. 07–22. Mosey et al. v. Dippin’ Dots, Inc.; and
 
No. 07–157. Dippin’ Dots, Inc., et al. v. Mosey et al.
 

C. A. Fed. Cir. Certiorari denied. Reported below: 476 F. 3d 
1337. 

No. 07–31. Fort et al. v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 472 F. 3d 1106. 

No. 07–72. Coloian v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 480 F. 3d 47. 

No. 07–83. Smith v. Weston et al. Sup. Ct. N. H. Certio­
rari denied. 

No. 07–87. Breen et al. v. Southerland et al. C. A. 5th 
Cir. Certiorari denied. Reported below: 485 F. 3d 325. 

No. 07–90. Ward v. Michigan. Ct. App. Mich. Certiorari 
denied. 
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No. 07–91. Ditch v. Grace, Superintendent, State Cor­

rectional Institution at Huntingdon. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 479 F. 3d 249. 

No. 07–94. Middleton et al. v. Trustees of the Southern 
California Bakery Drivers Security Fund et al. C. A. 
9th Cir. Certiorari denied. Reported below: 474 F. 3d 642. 

No. 07–95. Compaq Computer Corp. v. Grider et ux., Indi­

vidually and on Behalf of All Others Similarly Situated. 
Ct. Civ. App. Okla. Certiorari denied. 

No. 07–96. Concerned Community Involved Develop­

ment, Inc. v. City of Houston, Texas, et al. Ct. App. Tex., 
14th Dist. Certiorari denied. Reported below: 209 S. W. 3d 666. 

No. 07–97. Cazoe v. Keisler, Acting Attorney General. 
C. A. 3d Cir. Certiorari denied. Reported below: 207 Fed. 
Appx. 190. 

No. 07–98. Automated Switching & Controls, Inc., et al. 
v. Amelco Industries, Inc., et al. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 07–104. Raiser v. Church of Jesus Christ of Latter­

day Saints et al. C. A. 10th Cir. Certiorari denied. Re­
ported below: 211 Fed. Appx. 804. 

No. 07–109. Plough et al. v. Lavelle et al. Ct. App. 
Ohio, Portage County. Certiorari denied. Reported below: 170 
Ohio App. 3d 720, 868 N. E. 2d 1055. 

No. 07–111. McGee v. Helmus et al. Ct. App. Ohio, Erie 
County. Certiorari denied. 

No. 07–112. Kline v. Budoff et al. Ct. App. Ariz. Certio­
rari denied. 

No. 07–113. City of Cincinnati, Ohio v. Cleveland Con­

struction, Inc. Ct. App. Ohio, Hamilton County. Certiorari 
denied. Reported below: 169 Ohio App. 3d 627, 864 N. E. 2d 116. 

No. 07–114. Burns v. Missouri. Ct. App. Mo., Western Dist. 
Certiorari denied. Reported below: 218 S. W. 3d 500. 

No. 07–117. Wu v. W. L. Gore & Associates, Inc. Sup. Ct. 
Del. Certiorari denied. Reported below: 918 A. 2d 1171. 
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No. 07–119. Wendt v. Thomas, Sheriff, Carteret County, 
North Carolina. Ct. App. N. C. Certiorari denied. Re­
ported below: 174 N. C. App. 368, 620 S. E. 2d 734. 

No. 07–125. Mattes v. Ballys Las Vegas et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 227 Fed. Appx. 567. 

No. 07–126. Abbott v. Office of Disciplinary Counsel of 
the Supreme Court of Delaware. Sup. Ct. Del. Certiorari 
denied. Reported below: 925 A. 2d 482. 

No. 07–127. Wedgewood Health Care Realty, LLC, dba 
Galion Nursing and Rehabilitation Center v. Ohio De­

partment of Health. Ct. App. Ohio, Franklin County. Cer­
tiorari denied. 

No. 07–134. Vance v. Illinois. Sup. Ct. Ill. Certiorari 
denied. 

No. 07–135. Taylor v. Georgia. Sup. Ct. Ga. Certiorari de­
nied. Reported below: 282 Ga. 44, 644 S. E. 2d 850. 

No. 07–140. Lee v. York County School Division et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 484 F. 3d 687. 

No. 07–142. Memorial Day Weekend Salute to Veterans 
Corp. v. Wickersham et al. C. A. 8th Cir. Certiorari denied. 
Reported below: 481 F. 3d 591. 

No. 07–143. Bailey v. Papa John’s USA, Inc. (two judg­
ments). C. A. 6th Cir. Certiorari denied. Reported below: 236 
Fed. Appx. 200 (first judgment); 211 Fed. Appx. 417 (second 
judgment). 

No. 07–144. Bisno et al. v. North Beverly Park Home­

owners Assn., Inc. Ct. App. Cal., 2d App. Dist. Certiorari 
denied. Reported below: 147 Cal. App. 4th 762, 54 Cal. Rptr. 
3d 644. 

No. 07–148. Conagra, Inc., et al. v. United States ex rel. 
Bahrani. C. A. 10th Cir. Certiorari denied. Reported below: 
465 F. 3d 1189. 

No. 07–149. Fluor Enterprises, Inc. v. Michigan Depart­

ment of Treasury, Revenue Division. Sup. Ct. Mich. Cer­
tiorari denied. Reported below: 477 Mich. 170, 730 N. W. 2d 722. 
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No. 07–150. Hakim v. Cannon Avent Group, PLC, et al. 
C. A. Fed. Cir. Certiorari denied. Reported below: 479 F. 3d 
1313. 

No. 07–154. Vivendi, S. A. v. Gerard et al. C. A. 2d Cir. 
Certiorari denied. 

No. 07–160. Laliberte et al. v. Pacific Mercantile Bank. 
Ct. App. Cal., 4th App. Dist., Div. 3. Certiorari denied. Re­
ported below: 147 Cal. App. 4th 1, 53 Cal. Rptr. 3d 745. 

No. 07–168. Blades et al. v. Hamm et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 264. 

No. 07–182. Talmon v. Central States, Southeast & 
Southwest Areas Pension Fund. C. A. 6th Cir. Certiorari 
denied. Reported below: 232 Fed. Appx. 467. 

No. 07–190. Cieklinski et al. v. National Labor Rela­

tions Board. C. A. 9th Cir. Certiorari denied. Reported 
below: 224 Fed. Appx. 727. 

No. 07–220. Renaissance Greeting Cards, Inc. v. Dollar 
Tree Stores, Inc. C. A. 4th Cir. Certiorari denied. Reported 
below: 227 Fed. Appx. 239. 

No. 07–223. Jones et al. v. Montana University System. 
Sup. Ct. Mont. Certiorari denied. Reported below: 337 Mont. 1, 
155 P. 3d 1247. 

No. 07–227. White-Battle v. Moss et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 304. 

No. 07–232. Brill v. Illinois Attorney Registration and 
Disciplinary Commission. Sup. Ct. Ill. Certiorari denied. 

No. 07–246. Major v. Commissioner of Internal Revenue. 
C. A. 9th Cir. Certiorari denied. Reported below: 236 Fed. 
Appx. 268. 

No. 07–251. Rodrique et al. v. Eckerd Corp. C. A. 11th 
Cir. Certiorari denied. Reported below: 225 Fed. Appx. 792. 

No. 07–256. Thompson v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 344 Ill. App. 3d 1217, 859 
N. E. 2d 318. 
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No. 07–264. Phillips v. Dallas County Child Protective 
Services Unit. Ct. App. Tex., 5th Dist. Certiorari denied. 
Reported below: 197 S. W. 3d 862. 

No. 07–265. Perez v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 484 F. 3d 735. 

No. 07–272. Schulte v. Potter, Postmaster General. 
C. A. 10th Cir. Certiorari denied. Reported below: 218 Fed. 
Appx. 703. 

No. 07–274. Lynch v. Johnson, Director, Virginia Depart­

ment of Corrections. C. A. 4th Cir. Certiorari denied. Re­
ported below: 217 Fed. Appx. 284. 

No. 07–278. Leffler v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 248. 

No. 07–298. Ford v. United States. C. A. 3d Cir. Certio­
rari denied. 

No. 07–301. Holyfield v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 481 F. 3d 1260. 

No. 07–309. Acosta v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 234 Fed. Appx. 647. 

No. 07–310. Crumpler v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 832. 

No. 07–316. Erickson v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 65 M. J. 221. 

No. 07–317. Chapman v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 65 M. J. 290. 

No. 07–318. Tippit v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 65 M. J. 69. 

No. 07–327. Soto v. United States. C. A. 2d Cir. Certio­
rari denied. 

No. 07–5036. Gunnings v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 336. 

No. 07–5043. Casey v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 222 Fed. Appx. 389. 
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No. 07–5062. Stewart v. Broward Sheriff’s Office. C. A. 
11th Cir. Certiorari denied. 

No. 07–5092. Price v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 357. 

No. 07–5111. Arey v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 221 Fed. Appx. 270. 

No. 07–5149. Ramirez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 331. 

No. 07–5200. Meaux v. Galtier et al. Sup. Ct. La. Certio­
rari denied. Reported below: 957 So. 2d 159. 

No. 07–5503. Sinegal v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 291. 

No. 07–5568. Rucobo-Rios v. Milyard, Warden. C. A. 10th 
Cir. Certiorari denied. Reported below: 222 Fed. Appx. 794. 

No. 07–5570. Rendelman v. Galley, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 230 Fed. Appx. 314. 

No. 07–5590. Hamilton v. Morgan, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 474 F. 3d 854. 

No. 07–5592. Flores v. Haws, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 690. 

No. 07–5593. Haggerty v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 07–5594. Gray v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5595. Stanley v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 07–5596. Rich v. Reese et al. C. A. 5th Cir. Certio­
rari denied. 

No. 07–5597. Richardson v. McGrath, Warden. C. A. 9th 
Cir. Certiorari denied. 
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No. 07–5601. McCurdy v. Cortez Masto, Attorney Gen­

eral of Nevada, et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 229 Fed. Appx. 665. 

No. 07–5606. Martin v. Wilson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5612. Ortega Apreciado v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5613. Beck v. Symmes, Warden. C. A. 8th Cir. Cer­
tiorari denied. 

No. 07–5615. Carson v. Pennsylvania. Sup. Ct. Pa. Cer­
tiorari denied. Reported below: 590 Pa. 501, 913 A. 2d 220. 

No. 07–5616. Clark v. Vernon, Individually and in Her 
Official Capacity as Fayette County District Attorney, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 228 
Fed. Appx. 128. 

No. 07–5618. Gardner v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5621. Peterson v. New Hampshire. Super. Ct. 
N. H., Rockingham County. Certiorari denied. 

No. 07–5624. Swendell v. CLC of Richmond et al. Sup. 
Ct. Va. Certiorari denied. 

No. 07–5626. Santana v. Cherokee Casino et al. C. A. 
10th Cir. Certiorari denied. Reported below: 215 Fed. Appx. 
763. 

No. 07–5628. Valgara v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 799. 

No. 07–5629. Michalski v. New York. County Ct., Oswego 
County, N. Y. Certiorari denied. 

No. 07–5630. Andujar v. Rodriguez et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 486 F. 3d 1199. 

No. 07–5632. Wilson v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 888 A. 2d 13. 
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No. 07–5636. Palomino v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 07–5638. Scott v. Jamrog, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5639. Stephen v. Hernandez, Warden, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 07–5640. Vidales v. Abbott, Attorney General of 
Texas, et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 225 Fed. Appx. 240. 

No. 07–5642. Senator v. Senator. Ct. App. Cal., 4th App. 
Dist., Div. 3. Certiorari denied. 

No. 07–5643. White v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 220 Fed. Appx. 209. 

No. 07–5646. Lugo v. California. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 07–5652. Branham v. McConnell et al. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5654. Castillo v. Kirkland, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 742. 

No. 07–5656. Freeman v. Court of Appeal of California, 
Fourth Appellate District, Division One. Sup. Ct. Cal. 
Certiorari denied. 

No. 07–5659. Cowart v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–5660. Conte v. Zimmer Airport Shuttle. Dist. Ct. 
App. Fla., 1st Dist. Certiorari denied. Reported below: 951 
So. 2d 833. 

No. 07–5662. Ellis v. O’Conner, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5670. Price v. McCormack et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 978. 

No. 07–5675. Crenshaw v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 



552ORD Unit: $PT1 [05-07-12 15:18:40] PGT: ORD1BV (Bound Volume)

956 OCTOBER TERM, 2007 

October 9, 2007 552 U. S. 

No. 07–5677. Dinstber v. GEICO Insurance Co. App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 32 App. Div. 3d 893, 820 N. Y. S. 2d 804. 

No. 07–5678. Cluck v. United States District Court for 
the Western District of Washington. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–5685. Weaver v. Emory University. Ct. App. Ga. 
Certiorari denied. 

No. 07–5694. Reutter v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 232 Fed. Appx. 914. 

No. 07–5702. Camacho v. Connecticut. Sup. Ct. Conn. 
Certiorari denied. Reported below: 282 Conn. 328, 924 A. 2d 99. 

No. 07–5705. Martinez v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5712. Baxter v. Wisconsin. Ct. App. Wis. Certio­
rari denied. 

No. 07–5713. Acrivos v. Vaskov, Deputy Prothonotary, 
Supreme Court of Pennsylvania, et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 216 Fed. Appx. 224. 

No. 07–5715. Wagner v. Goodall et al. Ct. Sp. App. Md. 
Certiorari denied. Reported below: 172 Md. App. 716, 728. 

No. 07–5718. Douthit v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. Reported below: 232 S. W. 3d 69. 

No. 07–5720. Carl v. Keller, Acting Superintendent, 
Mid-Orange Correctional Facility. C. A. 2d Cir. Certio­
rari denied. 

No. 07–5721. Williams v. Hernandez, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–5722. Thompson v. Looney’s Tavern Productions, 
Inc., et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 204 Fed. Appx. 844. 
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No. 07–5723. Williams v. Ayers, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 07–5724. Bell v. Fizer, Warden, et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 445. 

No. 07–5726. Miguel v. Rhode Island. Sup. Ct. R. I. Cer­
tiorari denied. Reported below: 924 A. 2d 3. 

No. 07–5728. Ortwine v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 07–5729. Diaz v. McDonough, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 07–5730. Ellison v. Rogers, Administrator, Adult Di­

agnostic and Treatment Center, et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 484 F. 3d 658. 

No. 07–5737. Pagan v. Rozum, Superintendent, State Cor­

rectional Institution at Somerset, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–5742. Madden v. Pennsylvania Department of 
Corrections. C. A. 3d Cir. Certiorari denied. 

No. 07–5744. Rupprecht v. City of Pittsfield, Massachu­

setts, et al. C. A. 1st Cir. Certiorari denied. Reported 
below: 225 Fed. Appx. 1. 

No. 07–5745. Roberts v. Department of Commerce. C. A. 
Fed. Cir. Certiorari denied. Reported below: 221 Fed. Appx. 
979. 

No. 07–5748. Lane v. Baker et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 223 Fed. Appx. 290. 

No. 07–5749. Osborne v. Nooth, Superintendent, Snake 
River Correctional Institution, et al. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–5754. Bloom v. McKune, Warden. Ct. App. Kan. 
Certiorari denied. 

No. 07–5759. Tunstall v. Yentes et al. C. A. 9th Cir. 
Certiorari denied. 
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No. 07–5760. Tate v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 07–5764. Pfeifle v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 214 Fed. Appx. 344. 

No. 07–5765. Leath v. United States et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–5767. T. R. V. et vir v. Kentucky Cabinet for 
Health and Family Services, as Next Friend of J. S. V., a 
Child, et al. Ct. App. Ky. Certiorari denied. 

No. 07–5768. Torres v. McCabe, Correctional Adminis­

trator I, Harnett Correctional Institution. C. A. 4th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 252. 

No. 07–5770. Carden v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 215 Fed. Appx. 309. 

No. 07–5773. Strickland v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 368 Ill. App. 3d 1222, 931 
N. E. 2d 367. 

No. 07–5774. Burden v. Olen et al. C. A. 10th Cir. Cer­
tiorari denied. 

No. 07–5775. Bridges v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 07–5778. Lee v. Dudley et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–5779. Mickel v. Wilson, Superintendent, State 
Correctional Institution at Fayette. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–5783. Platel v. Coloran et al. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–5788. Toney v. Jones, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5791. Stafford v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 956 So. 2d 525. 
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No. 07–5792. Parker v. Uchtman, Warden, et al. C. A. 
7th Cir. Certiorari denied. 

No. 07–5793. Turnage v. Moore, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5795. McClain v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5797. Herrera Hernandez v. Texas. Ct. Crim. 
App. Tex. Certiorari denied. 

No. 07–5801. Fahy v. State Bar of California. Sup. Ct. 
Cal. Certiorari denied. 

No. 07–5803. Grethen v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 220 Fed. Appx. 231. 

No. 07–5809. Myron v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 476 F. 3d 716 and 
225 Fed. Appx. 434. 

No. 07–5814. Thompson v. McBride, Warden. Cir. Ct. Ka­
nawha County, W. Va. Certiorari denied. 

No. 07–5818. Mohiuddin v. Raytheon Co. C. A. 9th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 639. 

No. 07–5821. Wade v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 950 So. 2d 1248. 

No. 07–5822. Williford v. Funderburk et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 222 Fed. Appx. 843. 

No. 07–5827. Glover v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford. C. A. 3d 
Cir. Certiorari denied. 

No. 07–5844. Greer v. Patrick County, Virginia. C. A. 4th 
Cir. Certiorari denied. Reported below: 217 Fed. Appx. 233. 

No. 07–5850. McGaughy v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 485 F. 3d 965. 



552ORD Unit: $PT1 [05-07-12 15:18:40] PGT: ORD1BV (Bound Volume)

960 OCTOBER TERM, 2007 

October 9, 2007 552 U. S. 

No. 07–5851. Robbins v. Zollo et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–5860. Morris v. DeWalt, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5864. Thompson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 926. 

No. 07–5865. Ward v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 486 F. 3d 1212. 

No. 07–5867. Clark v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 225 Fed. Appx. 376. 

No. 07–5868. Dorantes-Pozos v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 228 Fed. Appx. 451. 

No. 07–5869. Corley v. Beard, Secretary, Pennsylvania 
Department of Corrections, et al. C. A. 3d Cir. Certio­
rari denied. 

No. 07–5872. Worth v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 394. 

No. 07–5873. Marmolejos v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 07–5883. Swanson v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–5884. Santos v. New York. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. Reported below: 38 App. Div. 
3d 574, 832 N. Y. S. 2d 582. 

No. 07–5912. Durasevic et ux. v. Keisler, Acting Attor­

ney General. C. A. 2d Cir. Certiorari denied. Reported 
below: 208 Fed. Appx. 40. 

No. 07–5918. Fogle v. Estep, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 222 Fed. Appx. 814. 

No. 07–5945. Ramseyer v. Smelser, Warden. C. A. 9th Cir. 
Certiorari denied. 



552ORD Unit: $PT1 [05-07-12 15:18:40] PGT: ORD1BV (Bound Volume)

ORDERS 961 

552 U. S. October 9, 2007 

No. 07–5961. Cummings v. Polk, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 475 F. 3d 230. 

No. 07–5963. Mills v. Streeter. C. A. 5th Cir. Certiorari 
denied. 

No. 07–5972. Coulter v. McCann, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 484 F. 3d 459. 

No. 07–5975. Mower v. West Virginia. Cir. Ct. Mercer 
County, W. Va. Certiorari denied. 

No. 07–5980. Sinkfield v. Brigano, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 487 F. 3d 1013. 

No. 07–6027. Pennington v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 915 A. 2d 148. 

No. 07–6042. Davis v. Georgia et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–6052. Flores v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 946. 

No. 07–6061. Garcia v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 510. 

No. 07–6062. Flowers v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 526. 

No. 07–6070. Jones v. Regents of the University of Cali­

fornia. Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 07–6072. Ingham v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 486 F. 3d 1068. 

No. 07–6084. Bishop v. New Hampshire. Super. Ct. N. H., 
Hillsborough County, Southern Dist. Certiorari denied. 

No. 07–6086. Marin-Calvillo v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 07–6087. Mathieson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–6088. Foster v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 
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No. 07–6091. Nunes v. Ramirez-Palmer, Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 485 F. 3d 432. 

No. 07–6092. Nelson v. Bayer. C. A. 9th Cir. Certiorari 
denied. Reported below: 235 Fed. Appx. 407. 

No. 07–6099. Savage v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–6100. Rivas v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–6103. Smith v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 707. 

No. 07–6118. Cox v. Potter, Postmaster General, et al. 
C. A. 6th Cir. Certiorari denied. 

No. 07–6129. Edwards v. Wisconsin. Ct. App. Wis. Certio­
rari denied. Reported below: 301 Wis. 2d 746, 731 N. W. 2d 382. 

No. 07–6130. Martinez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 447. 

No. 07–6131. Calle v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–6134. Torres-Dominguez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 235 Fed. Appx. 348. 

No. 07–6137. Audityan v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–6147. Salayandia-Reyes v. United States (Re­
ported below: 235 Fed. Appx. 301); and Pena-Rodriguez v. 
United States (235 Fed. Appx. 274). C. A. 5th Cir. Certio­
rari denied. 

No. 07–6152. Hegmon v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 233 Fed. Appx. 288. 

No. 07–6153. Hernandez-Azua v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 229 Fed. Appx. 325. 

No. 07–6159. Triplett v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 777. 
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No. 07–6166. Flute v. Lovett et al. C. A. 6th Cir. Certio­
rari denied. 

No. 07–6167. Hernandez v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 462 F. 3d 754. 

No. 07–6168. Fielder v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 268. 

No. 07–6173. Williamson v. Illinois. App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 371 Ill. App. 3d 1233, 936 
N. E. 2d 1240. 

No. 07–6177. 
tiorari denied. 

No. 07–6185. 
tiorari denied. 

Smith v. United States. C. A. 4th Cir. 
Reported below: 233 Fed. Appx. 297. 

Cer-

Weaver v. United States. C. A. 3d Cir. 
Reported below: 220 Fed. Appx. 88. 

Cer-

No. 07–6186. Turner v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 168. 

No. 07–6187. Crawford v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 261. 

No. 07–6190. Farah v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–6193. Borngne v. Dewalt, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6196. Cannon v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 220 Fed. Appx. 104. 

No. 07–6198. Walsh v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 295. 

No. 07–6199. Murray v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 178. 

No. 07–6201. Nicholson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 790. 

No. 07–6203. 
tiorari denied. 

Jones v. United States. C. A. 4th Cir. Cer-

No. 07–6205. 
tiorari denied. 

Lang v. United States. C. A. 5th Cir. Cer­
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No. 07–6206. Ayala-Cordova v. United States (Reported 
below: 230 Fed. Appx. 428); Garcia-Galeano v. United States 
(230 Fed. Appx. 435); Diaz-Medina v. United States (230 Fed. 
Appx. 430); Rico-Rico v. United States (230 Fed. Appx. 432); 
Estrada-Mencia v. United States (230 Fed. Appx. 427); 
Cano-Lopez v. United States (236 Fed. Appx. 43); Pereira-

Carballo v. United States (230 Fed. Appx. 460); Padilla-

Troche v. United States (244 Fed. Appx. 550); Reyna Pulido 
v. United States (231 Fed. Appx. 385); Ayala-Mendez v. 
United States (218 Fed. Appx. 313); Estrada-Villalobos, aka 
Arebalos-Herrera v. United States (231 Fed. Appx. 370); 
Angel-Cruz, aka Cruz-Benitez v. United States (231 Fed. 
Appx. 377); Barrera, aka Guevara v. United States (239 Fed. 
Appx. 44); Ortega-Gonzaga v. United States (490 F. 3d 393); 
Tejada-Calderon v. United States (234 Fed. Appx. 211); 
Berrones-Espinosa, aka Garcia-Martinez, aka Ramirez-

Garcia, aka Martinez-Espinosa v. United States (234 Fed. 
Appx. 291); Manzo-Rodriguez v. United States (234 Fed. 
Appx. 258); Rivera-Galvez v. United States (241 Fed. Appx. 
207); Fuentes, aka Fuentez v. United States (245 Fed. Appx. 
358); Morales-Martinez v. United States (496 F. 3d 356); 
Garcia-Martinez v. United States (235 Fed. Appx. 304); Guz­

man v. United States (235 Fed. Appx. 305); and Morales-

Agustine v. United States (235 Fed. Appx. 280). C. A. 5th 
Cir. Certiorari denied. 

No. 07–6208. Dykes v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 834. 

No. 07–6210. Rubio v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 229 Fed. Appx. 306. 

No. 07–6211. Saenz-Macias v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 233 Fed. Appx. 374. 

No. 07–6215. Joseph v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 833. 

No. 07–6216. Martinez v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–6220. Doe v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 488 F. 3d 1154. 



552ORD Unit: $PT1 [05-07-12 15:18:40] PGT: ORD1BV (Bound Volume)

552 U. S. 

No. 07–6221. 
tiorari denied. 

No. 07–6226. 
tiorari denied. 

No. 07–6230. 
tiorari denied. 

No. 07–6233. 
C. A. 9th Cir. 
Appx. 750. 

No. 07–6239. 
tiorari denied. 

No. 07–6244. 
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Clark v. United States. C. A. 6th Cir. Cer-
Reported below: 469 F. 3d 568. 

Kelly v. United States. C. A. 5th Cir. Cer-
Reported below: 229 Fed. Appx. 328. 

Scott v. United States. C. A. 4th Cir. Cer-
Reported below: 236 Fed. Appx. 858. 

Toves Cabaccang et al. v. United States. 
Certiorari denied. Reported below: 226 Fed. 

Jones v. United States. C. A. 11th Cir. Cer­

Juarez-Sanchez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 223 Fed. Appx. 348. 

No. 07–6253. Oglesby v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 210 Fed. Appx. 503. 

No. 07–6254. Mills v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 485 F. 3d 219. 

No. 07–6255. Roy v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 237 Fed. Appx. 111. 

No. 07–6257. Rodriguez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 352. 

No. 07–6260. Presley v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 487 F. 3d 1346. 

No. 07–6261. Tam Minh Nguyen v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 234 Fed. Appx. 470. 

No. 07–6262. Southerland v. United States. C. A. D. C. 
Cir. Certiorari denied. Reported below: 486 F. 3d 1355. 

No. 07–6263. Martinez-Rosado v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 489 F. 3d 1. 

No. 07–6267. 
tiorari denied. 

No. 07–6269. 
tiorari denied. 

Byrd v. United States. C. A. 4th Cir. 
Reported below: 229 Fed. Appx. 245. 

Cer-

Artley v. United States. C. A. 7th Cir. 
Reported below: 489 F. 3d 813. 

Cer­
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No. 07–6273. Konsavich v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 263. 

No. 07– 6274. Maldonado-Martinez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 230 Fed. 
Appx. 417. 

No. 07–6277. Siyi Zhou v. United States District Court 
for the Eastern District of Pennsylvania. C. A. 3d Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 177. 

No. 07–6279. Davis v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 255. 

No. 07–6280. Dimas-Barnica v. United States (Reported 
below: 230 Fed. Appx. 421); Gutierrez-Molina v. United 
States (230 Fed. Appx. 421); Torres-Alanis v. United States 
(229 Fed. Appx. 355); and Moreno-Gallegos, aka Gutierrez-

Bustamante v. United States (229 Fed. Appx. 360). C. A. 5th 
Cir. Certiorari denied. 

No. 07–6284. Melo-Flores v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 433. 

No. 07–6286. Mendoza v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 236 Fed. Appx. 371. 

No. 07–6288. Marquez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 236 Fed. Appx. 75. 

No. 07–6289. Kent v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 230 Fed. Appx. 411. 

No. 07–6293. Esparza-Ramirez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 234 Fed. Appx. 487. 

No. 07–6295. Cardenas-Alatorre v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 485 F. 3d 1111. 

No. 07–6296. Mims v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 237 Fed. Appx. 634. 

No. 07–6300. Barner v. Williamson, Warden. C. A. 3d Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 191. 

No. 07–6310. Baker v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 206 Fed. Appx. 928. 
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No. 07–6311. Bynum v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 229 Fed. Appx. 334. 

No. 07–6314. Bernal-Ruiz, aka Valenzuela, aka Ruiz 
Bernal, aka Bernal v. United States (Reported below: 230 
Fed. Appx. 419); Bensu-Pineda, aka Benso-Pineda v. United 
States (230 Fed. Appx. 445); Corona-Campos, aka Campos v. 
United States (230 Fed. Appx. 410); Ferman-Velasquez v. 
United States (229 Fed. Appx. 354); Garcia-Valerio v. United 
States (229 Fed. Appx. 358); Gonzalez-Chavez v. United 
States (229 Fed. Appx. 358); Gonzalez-Contreras v. United 
States (229 Fed. Appx. 352); Gonzalez-Larrea v. United 
States (230 Fed. Appx. 446); Gonzalez-Vega, aka Vega Gonza­

les v. United States (230 Fed. Appx. 438); Lopez-Rico, aka 
Vargas v. United States (230 Fed. Appx. 420); Lusio-Flores v. 
United States (230 Fed. Appx. 415); Meneses-Parra v. United 
States (230 Fed. Appx. 409); Molina-Cervantes v. United 
States (229 Fed. Appx. 360); Moreno-Jimenez v. United 
States (229 Fed. Appx. 353); Perez-Calderon v. United 
States (230 Fed. Appx. 442); and Ramos-Paz v. United States 
(230 Fed. Appx. 410). C. A. 5th Cir. Certiorari denied. 

No. 07–6315. Beltran-Garcia, aka Beltran v. United 
States (Reported below: 230 Fed. Appx. 425); Rangel-Perez, 
aka Rangel, aka Perez v. United States (230 Fed. Appx. 
424); Garcia-Ramirez v. United States (230 Fed. Appx. 458); 
Cervantez-Torralba v. United States (234 Fed. Appx. 277); 
Barron-Rodriguez v. United States (234 Fed. Appx. 299); 
Madrid-Valadez v. United States (234 Fed. Appx. 292); 
Vasquez-Mendoza v. United States (234 Fed. Appx. 298); 
Barahona-Lazo, aka Barahona v. United States (234 Fed. 
Appx. 300); Gutierrez-Oliva v. United States (239 Fed. Appx. 
79); Martinez v. United States (234 Fed. Appx. 279); Farias-

Barron v. United States (235 Fed. Appx. 291); Espinoza-

Medrano, aka Montalvo-Medrano v. United States (235 Fed. 
Appx. 297); Gomez-Ramirez v. United States (235 Fed. Appx. 
289); Rodriguez-Mendoza v. United States (235 Fed. Appx. 
294); Hernandez-Hernandez v. United States (235 Fed. 
Appx. 310); Perez-Hernandez, aka Perez-Sanchez v. United 
States (235 Fed. Appx. 280); Ramos-Barahona v. United 
States (236 Fed. Appx. 141); and Guillen-Alvarez v. United 
States (489 F. 3d 191). C. A. 5th Cir. Certiorari denied. 
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No. 07–6316. Myton v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 125. 

No. 07–6319. Little v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 860. 

No. 07–6321. Lundy v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 484 F. 3d 480. 

No. 07–6328. Martinez v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 476 F. 3d 961. 

No. 07–6332. Ellis v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 234 Fed. Appx. 503. 

No. 07–6336. Garcia-Zapata v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 230 Fed. Appx. 434. 

No. 07–6338. Love v. United States. C. A. 8th Cir. Certio­
rari denied. 

No. 07–6342. Rodriguez-Flores v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 230 Fed. Appx. 423. 

No. 07–6343. Rhodes v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 07–6344. Martinez-Arrasola v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 236 Fed. Appx. 283. 

No. 07–6348. Bradley v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–6352. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–6354. Gomez-Valles v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 230 Fed. Appx. 431. 

No. 07–6355. Hernandez v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 07–6356. Galbert v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 307. 

No. 07–6357. Muza v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 934. 
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No. 07–6362. Ramos v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 07–6365. Sepulveda v. Smith, Warden. C. A. 3d Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 125. 

No. 07–6366. Stoltenberg v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–6371. Dasher, aka Jones v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 224 Fed. Appx. 222. 

No. 07–6372. Earle, aka Allen, aka Wilson, aka Tippet, 
aka Preval v. United States. C. A. 1st Cir. Certiorari de­
nied. Reported below: 488 F. 3d 537. 

No. 07–6374. Dinges v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 756. 

No. 07–6375. Devereaux v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 424. 

No. 07–6376. Cason v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–6378. Merrill v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 493. 

No. 07–6379. Campuzano Navarro v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 230 Fed. Appx. 447. 

No. 07–6384. Borunda-Rivera v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 230 Fed. Appx. 437. 

No. 07–6386. Blount v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 935. 

No. 07–6389. Ahidley v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 486 F. 3d 1184. 

No. 07–6390. Matera v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 489 F. 3d 115. 

No. 07–6391. Licon-Nunez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 448. 

No. 07–6394. Otero v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 495 F. 3d 393. 
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No. 07–6396. Grisel v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 488 F. 3d 844. 

No. 07–6397. Fleetwood, aka Johnson v. United States. 
C. A. 3d Cir. Certiorari denied. Reported below: 235 Fed. 
Appx. 892. 

No. 07–6398. Gibbs v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–6399. Fisher v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 221 Fed. Appx. 225. 

No. 07–6400. Griffin v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 240 Fed. Appx. 561. 

No. 07–6402. Perez-Figueroa v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 234 Fed. Appx. 554. 

No. 07–6403. Sadusedo-Gonsales, aka Garcia-Cruz v. 
United States (Reported below: 230 Fed. Appx. 416); and 
Aguilar-Aguilar v. United States (229 Fed. Appx. 355). 
C. A. 5th Cir. Certiorari denied. 

No. 07–6404. Rodriguez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 236 Fed. Appx. 294. 

No. 07–6405. Rivas-Zuniga v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 422. 

No. 07–6409. Rodriguez-Canderlaria v. United States. 
C. A. 11th Cir. Certiorari denied. 

No. 07–6411. Dorman v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 488 F. 3d 936. 

No. 07–6412. Evans v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 288. 

No. 07–6413. Pace v. United States. C. A. 9th Cir. Certio­
rari denied. 

No. 07–6415. Berry v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–6417. Torres v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 243 Fed. Appx. 211. 
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No. 07–6420. Underwood v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 179. 

No. 07–6428. Olmos-Esparza v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 484 F. 3d 1111. 

No. 07–6430. McMillian v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 240 Fed. Appx. 131. 

No. 07–6431. Bronson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 893. 

No. 07–6436. Winn v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 961. 

No. 07–6437. Zamudio-Berges v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 226 Fed. Appx. 56. 

No. 07–6443. Black v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–6444. Burley v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 290. 

No. 07–6447. Hunter v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 938. 

No. 07–6448. Preston v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6449. Paris v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 239 Fed. Appx. 69. 

No. 07–6454. Davis v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 873. 

No. 07–6457. Cooper v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–6458. Castro-Gaxiola v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 479 F. 3d 579. 

No. 07–6459. Terry v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 950. 

No. 07–6469. Williams v. United States. C. A. 3d Cir. 
Certiorari denied. 
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No. 07–6470. Cooper v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 240 Fed. Appx. 131. 

No. 07–6535. Hong v. Sims, Warden. C. A. 7th Cir. Certio­
rari denied. Reported below: 221 Fed. Appx. 455. 

No. 07–239. Realty Executives Nevada’s Choice et al. v. 
Swift. C. A. 9th Cir. Motion of Nevada Association of Realtors 
for leave to file a brief as amicus curiae granted. Certiorari 
denied. 

Rehearing Denied 

No. 06–10752. In re Huber-Happy, 551 U. S. 1144. Petition 
for rehearing denied. 

No. 06–10695. Landeros v. Soledad State Prison, 551 U. S. 
1135. Motion for leave to file petition for rehearing denied. 

October 15, 2007 
Certiorari Dismissed 

No. 07–5848. Senator v. Superior Court of California, 
Orange County, et al. Ct. App. Cal., 4th App. Dist., Div. 3. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 07–5976. Fields v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re­
ported below: 951 F. 3d 840. 

Miscellaneous Orders 

No. 07M18. Ganguly v. Charles Schwab & Co. et al. Mo­
tion to direct the Clerk to file petition for writ of certiorari out 
of time denied. 

No. 134, Orig. New Jersey v. Delaware. Exceptions to the 
Report of the Special Master are set for oral argument in due 
course. Justice Breyer took no part in the consideration or 
decision of this case. [For earlier order herein, see, e. g., 551 
U. S. 1143.] 

No. 06–766. New York State Board of Elections et al. 
v. Lopez Torres et al. C. A. 2d Cir. [Certiorari granted, 549 
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U. S. 1204.] Motion of H. William Van Allen for leave to file a 
brief as amicus curiae out of time denied. 

No. 06–1221. Sprint/United Management Co. v. Men­

delsohn. C. A. 10th Cir. [Certiorari granted, 551 U. S. 1113.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted. 

No. 06–1287. CSX Transportation, Inc. v. Georgia State 
Board of Equalization et al. C. A. 11th Cir. [Certiorari 
granted, 550 U. S. 968.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 

No. 07–6611. In re Bennett; 
No. 07–6634. In re Weaver; 
No. 07–6640. In re Sesario DePineda; and 
No. 07–6648. In re Luna. Petitions for writs of habeas cor­

pus denied. 

No. 07–193. In re Irons LLC; 
No. 07–340. In re Califorrniaa; 
No. 07–5830. In re Griffith; 
No. 07–5896. In re Alex; 
No. 07–5932. In re Gratton; and 
No. 07–6497. In re Routie. Petitions for writs of manda­

mus denied. 

Certiorari Granted 

No. 06–1456. Regalado Cuellar v. United States. C. A. 
5th Cir. Certiorari granted. Reported below: 478 F. 3d 282. 

Certiorari Denied 

No. 06–1499. Bussell v. Motorola, Inc., et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 228 Fed. Appx. 832. 

No. 06–1652. Harwood v. Tennessee. Sup. Ct. Tenn. Cer­
tiorari denied. Reported below: 211 S. W. 3d 696. 

No. 06–1667. Phelps v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 478 F. 3d 680. 

No. 06–11703. Lindsey v. United States; 
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No. 06–12106. 
No. 07–5007. 
No. 07–5088. 

Harned v. United States; 
Perry v. United States; and 
Lindsey v. United States. C. A. 11th Cir. 

Certiorari denied. Reported below: 200 Fed. Appx. 902. 

No. 06–11718. Faulkner v. Schriro, Director, Arizona 
Department of Corrections, et al. C. A. 9th Cir. Certio­
rari denied. 

No. 06–11775. Reid v. Tennessee. Sup. Ct. Tenn. Certio­
rari denied. Reported below: 213 S. W. 3d 792. 

No. 06–11917. Hernandez v. Sheahan, Sheriff, Cook 
County, Illinois, et al. C. A. 7th Cir. Certiorari denied. 
Reported below: 455 F. 3d 772. 

No. 06–12015. Lopez-Molina v. United States. C. A. 9th 
Cir. Certiorari denied. 

No. 06–12130. Lindsey v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 482 F. 3d 1285. 

No. 06–12132. Casablanca v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 256. 

No. 07–88. City of Modesto, California, et al. v. Sanchez 
et al. Ct. App. Cal., 5th App. Dist. Certiorari denied. Re­
ported below: 145 Cal. App. 4th 660, 51 Cal. Rptr. 3d 821. 

No. 07–122. Jeffrey A. Grusenmeyer & Associates, Inc. 
v. Davison, Smith & Certo Architects, Inc., et al. C. A. 
6th Cir. Certiorari denied. Reported below: 212 Fed. Appx. 510. 

No. 07–152. Walker v. Centre Insurance Co. et al. Ct. 
Sp. App. Md. Certiorari denied. Reported below: 168 Md. App. 
492, 897 A. 2d 288. 

No. 07–165. Lal v. Goshen Valley One (I) & Goshen Val­

ley Two (II) Condominium Assn.; and 
No. 07–166. Lal v. Goshen Valley One (I) & Goshen Val­

ley Two (II) Condominium Assn. Commw. Ct. Pa. Certiorari 
denied. Reported below: 895 A. 2d 98. 

No. 07–170. Fromal v. Technical Advisory Service et al. 
Sup. Ct. Va. Certiorari denied. 
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No. 07–175. Axibal v. Axibal. Ct. App. Ky. Certiorari 
denied. 

No. 07–177. Green v. Barrett, Sheriff, Fulton County, 
Georgia. C. A. 11th Cir. Certiorari denied. Reported below: 
226 Fed. Appx. 883. 

No. 07–178. Soling v. McCain, United States Senator, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 224 
Fed. Appx. 563. 

No. 07–180. Bevan v. Lee County Sheriff’s Office et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 224 Fed. 
Appx. 880. 

No. 07–184. Knight v. Washington et al. Ct. App. Wash. 
Certiorari denied. Reported below: 134 Wash. App. 1021. 

No. 07–203. Tillimon et al. v. Preferred Properties, Inc. 
C. A. 6th Cir. Certiorari denied. Reported below: 214 Fed. 
Appx. 538. 

No. 07–205. Peterson v. Euromark Designs, Inc., dba 
Crate and Barrel. C. A. 7th Cir. Certiorari denied. Re­
ported below: 239 Fed. Appx. 269. 

No. 07–209. Po Kee Wong v. Boston Retirement Board. 
Sup. Jud. Ct. Mass. Certiorari denied. Reported below: 448 
Mass. 1012, 861 N. E. 2d 420. 

No. 07–230. Locricchio et al. v. Gill. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–234. Majors v. South Carolina Securities Commis­

sion. Sup. Ct. S. C. Certiorari denied. Reported below: 373 
S. C. 153, 644 S. E. 2d 710. 

No. 07–250. Aholelei v. Hawaii Department of Public 
Safety et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 488 F. 3d 1144. 

No. 07–263. Bettwieser v. Idaho. Ct. App. Idaho. Certio­
rari denied. Reported below: 143 Idaho 582, 149 P. 3d 857. 

No. 07–273. Spiegla v. Hull et al. C. A. 7th Cir. Certio­
rari denied. Reported below: 481 F. 3d 961. 
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No. 07–279. S. B. D. v. Utah. Ct. App. Utah. Certiorari de­
nied. Reported below: 156 P. 3d 844. 

No. 07–289. Brandt et al. v. Board of Education of the 
City of Chicago, Illinois, et al. C. A. 7th Cir. Certiorari 
denied. Reported below: 480 F. 3d 460. 

No. 07–292. Weliver v. Board of Appeals, Maryland De­

partment of Labor, Licensing and Regulation, et al. Ct. 
Sp. App. Md. Certiorari denied. 

No. 07–307. Bar-Av v. Psychology Examining Board. Ct. 
App. Wis. Certiorari denied. Reported below: 299 Wis. 2d 387, 
728 N. W. 2d 722. 

No. 07–314. Patterson v. Pennsylvania Office of Inspec­

tor General. C. A. 3d Cir. Certiorari denied. Reported 
below: 243 Fed. Appx. 695. 

No. 07–345. Lamb et al. v. Commissioner of Internal 
Revenue. C. A. 9th Cir. Certiorari denied. 

No. 07–348. McAulife v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 490 F. 3d 526. 

No. 07–356. Sanchez v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 65 M. J. 145. 

No. 07–5402. Parker v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 225 Fed. Appx. 248. 

No. 07–5690. Cook v. California. Sup. Ct. Cal. Certiorari 
denied. Reported below: 40 Cal. 4th 1334, 157 P. 3d 950. 

No. 07–5819. Carrasco v. Adams, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 231 Fed. Appx. 579. 

No. 07–5823. Gonzales v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5824. Histon v. Ayers, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5825. Henderson v. Minnesota. Ct. App. Minn. 
Certiorari denied. 
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No. 07–5826. Fackler v. Dillard. C. A. 6th Cir. Certio­
rari denied. 

No. 07–5828. Halstead v. Michigan. Ct. App. Mich. Cer­
tiorari denied. 

No. 07–5831. Holsey v. Kentucky Parole Board. C. A. 
6th Cir. Certiorari denied. 

No. 07–5832. Harrison v. Motley, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 478 F. 3d 750. 

No. 07–5833. Houston v. Shames et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 741. 

No. 07–5838. Makas v. Ulster County, New York, et al. 
C. A. 2d Cir. Certiorari denied. 

No. 07–5845. Franza v. LaClair, Superintendent, Great 
Meadow Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 07–5846. Senator v. Superior Court of California, 
Orange County, et al. Ct. App. Cal., 4th App. Dist., Div. 3. 
Certiorari denied. 

No. 07–5852. Rhoades v. Cuyahoga Metropolitan Hous­

ing Authority. Ct. App. Ohio, Cuyahoga County. Certiorari 
denied. 

No. 07–5853. Ringo v. Roper, Superintendent, Potosi 
Correctional Center. C. A. 8th Cir. Certiorari denied. Re­
ported below: 472 F. 3d 1001. 

No. 07–5856. Mason v. McDaniel, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 07–5858. Koetje v. Stovall, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5859. Lopez v. Carroll, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 07–5861. Bell v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 
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No. 07–5870. Owens v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5876. Smith v. Boudreau et al. App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 366 Ill. App. 3d 958, 
852 N. E. 2d 433. 

No. 07–5879. Davis v. Bacon et al. C. A. 10th Cir. Certio­
rari denied. Reported below: 234 Fed. Appx. 872. 

No. 07–5887. Swecker et ux. v. Midland Power Coopera­

tive. Ct. App. Iowa. Certiorari denied. Reported below: 732 
N. W. 2d 887. 

No. 07–5889. Jameson v. Lewis, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5895. Moore v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 214 Fed. Appx. 929. 

No. 07–5897. Anders v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5899. Albert v. Qwest Communications Interna­

tional, Inc., et al. C. A. 8th Cir. Certiorari denied. Re­
ported below: 226 Fed. Appx. 630. 

No. 07–5900. Berry v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 123 Nev. 793, 210 P. 3d 709. 

No. 07–5901. Brown v. Weidner et al. Sup. Ct. Ohio. Cer­
tiorari denied. Reported below: 113 Ohio St. 3d 1512, 866 N. E. 
2d 511. 

No. 07–5902. Nicholas B. v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 07–5907. Harris v. Henry, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 710. 

No. 07–5908. Pratt v. Curry et al.; and 
No. 07–5909. Pratt v. Curry et al. C. A. 1st Cir. Certio­

rari denied. 

No. 07–5911. Washington v. Corrections Corporation of 
America et al. C. A. 10th Cir. Certiorari denied. 
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No. 07–5920. Thomas v. Magistrate Judges. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5921. Gladwell v. Scofield et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 750. 

No. 07–5923. Francis v. Chesapeake Appalachia, LLC. 
Ct. App. Ky. Certiorari denied. 

No. 07–5926. Tippins v. Morton, Warden. Super. Ct. Charl­
ton County, Ga. Certiorari denied. 

No. 07–5936. Witmer v. Houston, Director, Nebraska De­

partment of Correctional Services. C. A. 8th Cir. Certio­
rari denied. 

No. 07–5937. Wells v. A–1 Property Management. Super. 
Ct. N. J., App. Div. Certiorari denied. 

No. 07–5939. Douglas v. Washington Mutual Bank. Ct. 
App. Tex., 14th Dist. Certiorari denied. 

No. 07–5940. Christian v. Mechling et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–5941. Wells v. Hudson, Warden. Ct. App. Ohio, 
Geauga County. Certiorari denied. 

No. 07–5944. Albrecht v. Hamilton et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 233 Fed. Appx. 122. 

No. 07–5947. Cox v. West Virginia. Cir. Ct. Ohio County, 
W. Va. Certiorari denied. 

No. 07–5954. James v. Yarbrough, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 714. 

No. 07–5956. Leydendecker v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 07–5959. Newson v. Schneiter, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–5965. Jordan v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 485 F. 3d 1351. 
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No. 07–5982. Smyth v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 956 So. 2d 466. 

No. 07–6001. Lewis v. Kansas. Ct. App. Kan. Certiorari 
denied. 

No. 07–6019. Magnotti v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 222 Fed. Appx. 934. 

No. 07–6069. Kwasnik v. Leblon, Judge, Superior Court 
of New Jersey, et al. C. A. 3d Cir. Certiorari denied. Re­
ported below: 228 Fed. Appx. 238. 

No. 07–6090. McQuillen v. McDaniel, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–6095. Hughes v. McMaster, Attorney General of 
South Carolina. C. A. 4th Cir. Certiorari denied. 

No. 07–6114. Sutton v. Astrue, Commissioner of Social 
Security. C. A. 6th Cir. Certiorari denied. 

No. 07–6124. Edwards-Bey v. Illinois. App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 368 Ill. App. 3d 1217, 
931 N. E. 2d 365. 

No. 07–6151. Carter v. Folino, Superintendent, State 
Correctional Institution at Greene, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–6165. Huff v. McDonough, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 07–6172. French v. Astrue, Commissioner of Social 
Security. C. A. 1st Cir. Certiorari denied. 

No. 07–6174. Cohen v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 220 Fed. Appx. 574. 

No. 07–6176. Riddle v. Kemna, Superintendent, Cross­

roads Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 07–6180. Moore v. Schuetzle, Warden. C. A. 8th Cir. 
Certiorari denied. 
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No. 07–6195. Chisholm v. Thompson, Warden, et al. C. A. 
5th Cir. Certiorari denied. Reported below: 237 Fed. Appx. 903. 

No. 07–6209. Swinson v. Circuit Court of Wisconsin, She­

boygan County. Sup. Ct. Wis. Certiorari denied. 

No. 07–6217. Phillips v. Norris, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 07–6228. Schmalz v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 951 So. 2d 836. 

No. 07–6258. Smith v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 69. 

No. 07–6282. Cross v. Stovall, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 32. 

No. 07–6292. Kennard v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 472 F. 3d 851. 

No. 07–6303. Richards v. Ohio. Ct. App. Ohio, Hamilton 
County. Certiorari denied. 

No. 07–6322. Wigfall v. Burtt, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 257. 

No. 07–6333. Cantrell v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 236 Fed. Appx. 66. 

No. 07–6433. Swanson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 483 F. 3d 509. 

No. 07–6434. Rouse v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 226 Fed. Appx. 97. 

No. 07–6435. Sauceda-Avalos v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 225 Fed. Appx. 646. 

No. 07–6474. Thomas v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–6480. Robertson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 237. 

No. 07–6483. Estrada v. Sanders, Warden. C. A. 8th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 543. 
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No. 07–6487. DeMik v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 489 F. 3d 644. 

No. 07–6489. Lawson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 233 Fed. Appx. 367. 

No. 07–6490. Allen v. Nash, Warden. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 779. 

No. 07–6494. Brown v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 219 Fed. Appx. 331. 

No. 07–6495. Buckles v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 631. 

No. 07–6496. Rogers v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 244 Fed. Appx. 541. 

No. 07–6500. Snipes v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 996. 

No. 07–6501. Smith v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 971. 

No. 07–6504. George v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 392. 

No. 07–6505. Gonzalez-Campos v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 236 Fed. Appx. 985. 

No. 07–6507. Torres-Bobadilla v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 234 Fed. Appx. 575. 

No. 07–6517. Hernandez v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 296. 

No. 07–6518. Gibson v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 221. 

No. 07–6519. Facey v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 244 Fed. Appx. 251. 

No. 07–6520. Hairston v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 286. 

No. 07–6529. Nunez-Medina v. United States. C. A. 9th 
Cir. Certiorari denied. 
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No. 07–6533. Flannery v. Sanders, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 07–6540. Ortega-Balderas v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 244 Fed. Appx. 105. 

No. 07–6542. Muhammad v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 402. 

No. 07–6549. Askew v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 203 Fed. Appx. 414. 

No. 07–6550. Crouse v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 217 Fed. Appx. 77. 

No. 07–6553. Wallace v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–6556. Peng You Zhong v. United States. C. A. 2d 
Cir. Certiorari denied. 

No. 07–6558. Taylor v. United States. Ct. App. D. C. 
Certiorari denied. 

No. 07–6559. Watkins v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6560. Jackson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 425. 

No. 07–6565. Hernandez v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 490 F. 3d 81. 

No. 07–6567. Hood v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 234 Fed. Appx. 573. 

No. 07–6568. Dibbles v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 233 Fed. Appx. 380. 

No. 07–6570. Collins v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 399. 

No. 07–6571. Colon v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–6573. Meng Tuan Wang v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 231 Fed. Appx. 339. 
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No. 07–6576. Biggs v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 491 F. 3d 616. 

No. 07–6577. A. H. v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 234 Fed. Appx. 630. 

No. 07–6580. Boos v. Zuercher, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–6581. Bounds v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 363. 

No. 07–6589. Hoschouer v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 224 Fed. Appx. 923. 

No. 07–6598. Neff v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 242 Fed. Appx. 287. 

No. 07–6600. Tyron v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07– 6609. Alvarado-Sotomayor v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 242 Fed. 
Appx. 435. 

No. 07–6610. Bonty v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–6618. Collins v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 193. 

No. 07–6619. Donaldson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 913. 

No. 07–6620. Meggie v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 368 Ill. App. 3d 1219, 931 
N. E. 2d 366. 

No. 07–6621. Williams v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 493 F. 3d 763. 

No. 07–6625. Jarvis v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 237 Fed. Appx. 636. 

No. 07–6626. Larkin v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 231 Fed. Appx. 345. 
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No. 07–6627. Lewis v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 07–6636. Vega v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 244 Fed. Appx. 30. 

No. 07–6641. Padilla v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–6657. Watters v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 376. 

No. 07–6658. Nelson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 491 F. 3d 344. 

No. 07–6666. Midgett v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 488 F. 3d 288. 

No. 06–580. Board of Education of the Hyde Park Cen­

tral School District v. Frank G. et ux., Parents of Dis­

abled Student Anthony G. C. A. 2d Cir. Certiorari denied. 
Justice Kennedy took no part in the consideration or decision 
of this petition. Reported below: 459 F. 3d 356. 

No. 07–138. Microsoft Corp. v. Odom et al. C. A. 9th Cir. 
Certiorari denied. The Chief Justice took no part in the con­
sideration or decision of this petition. Reported below: 486 F. 
3d 541. 

No. 07–267. Hill’s Pet Nutrition, Inc. v. Isaacs. C. A. 7th 
Cir. Certiorari denied. Justice Breyer took no part in the 
consideration or decision of this petition. Reported below: 485 
F. 3d 383. 

No. 07–5847. Smith v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 215 Ariz. 221, 159 P. 3d 531. 

Justice Breyer, dissenting. 

Joe Clarence Smith, petitioner in this case, was first sentenced 
to death 30 years ago. Due to constitutional error, the Arizona 
courts in 1979 set this first sentencing aside. Smith was again 
sentenced to death later that year. Due to ineffective assistance 
of counsel, the federal courts in 1999 set this second sentencing 
aside. Smith was again sentenced to death in 2004. He now 
argues that the Federal Constitution’s prohibition against cruel 
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and unusual punishments forbids his execution more than 30 years 
after he was initially convicted. 

In my view, Smith can reasonably claim that his execution at 
this late date would be “unusual.” I am unaware of other execu­
tions that have taken place after so long a delay, particularly 
when much of the delay at issue seems due to constitutionally 
defective sentencing proceedings. And whether it is “cruel” to 
keep an individual for decades on death row or otherwise under 
threat of imminent execution raises a serious constitutional ques­
tion. I have elsewhere explained (in cases involving less lengthy 
delays) why I believe that is so. See Foster v. Florida, 537 U. S. 
990, 991–993 (2002) (opinion dissenting from denial of certiorari); 
Knight v. Florida, 528 U. S. 990, 993–999 (1999) (same); Elledge 
v. Florida, 525 U. S. 944 (1998) (same); see also Lackey v. Texas, 
514 U. S. 1045 (1995) (Stevens, J., respecting denial of certiorari). 

I would grant the petition for certiorari in this case. 

No. 07–6094. Heath v. Lowe’s Home Centers, Inc. C. A. 
6th Cir. Certiorari denied. Justice Breyer took no part in 
the consideration or decision of this petition. 

October 16, 2007 
Miscellaneous Order 

No. 07A311. Norris, Director, Arkansas Department of 
Correction, et al. v. Jones. Application to vacate the stay 
of execution of sentence of death entered by the United States 
Court of Appeals for the Eighth Circuit on October 11, 2007, 
presented to Justice Alito, and by him referred to the Court, 
denied. 

Justice Scalia, dissenting. 

I vote to grant the State’s application to vacate the stay because 
in my view the decision of the Eighth Circuit was based on the 
mistaken premise that our grant of certiorari in Baze v. Rees, 551 
U. S. 1192 (2007), calls for the stay of every execution in which 
an individual raises an Eighth Amendment challenge to the lethal 
injection protocol. The grant of certiorari in a single case does 
not alter the application of normal rules of procedure, including 
those related to timeliness. In this case, Jones’s challenge to the 
lethal injection protocol, which was brought nine years after his 
conviction and sentence became final, was dilatory. 
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October 17, 2007 
Miscellaneous Order 

No. 07A304. Emmett v. Johnson, Director, Virginia De­

partment of Corrections, et al. Application for stay, pre­
sented to The Chief Justice, and by him referred to the Court, 
granted. The execution of sentence of death is stayed pending 
final disposition of the appeal by the United States Court of Ap­
peals for the Fourth Circuit or further order of this Court. 

October 29, 2007 

Affirmed for Absence of Quorum 

No. 07–6522. Sibley v. Breyer, Associate Justice, Su­

preme Court of the United States, et al. C. A. D. C. Cir. 
Justice Stevens, Justice Scalia, Justice Kennedy, Justice 
Souter, Justice Thomas, Justice Ginsburg, and Justice 
Breyer took no part in the consideration or decision of this 
petition. Because of this absence of a quorum, 28 U. S. C. § 1, 
and since a majority of the qualified Justices are of the opinion 
that the case cannot be heard and determined at the next Term 
of Court, the judgment is affirmed under 28 U. S. C. § 2109, which 
provides that under these circumstances “the court shall enter its 
order affirming the judgment of the same court from which the 
case was brought for review with the same effect as upon affirm­
ance by an equally divided court.” 

Certiorari Granted—Vacated and Remanded 

No. 07–5130. Ibarra v. United States. C. A. 8th Cir. Re­
ported below: 220 Fed. Appx. 454; and 

No. 07–5473. Heavner v. United States. C. A. 8th Cir. 
Reported below: 227 Fed. Appx. 524. Motions of petitioners for 
leave to proceed in forma pauperis granted. Certiorari granted, 
judgments vacated, and cases remanded for further consideration 
in light of Rita v. United States, 551 U. S. 338 (2007). 

Certiorari Dismissed 

No. 07–6214. Richardson v. Cain, Warden. C. A. 5th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 
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No. 07–6246. West v. Schneiter, Warden. C. A. 7th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
denied, and certiorari dismissed. See this Court’s Rule 39.8. 
Reported below: 485 F. 3d 393. 

Miscellaneous Orders 

No. 06A1010. McGriggs v. Mississippi. Application for cer­
tificate of appealability, addressed to Justice Stevens and re­
ferred to the Court, denied. 

No. 07A204. Miedzianowski v. United States. Application 
for certificate of appealability, addressed to Justice Thomas and 
referred to the Court, denied. 

No. 07A205. Mann et al. v. Boatright et al. C. A. 10th 
Cir. Application for stay, addressed to Justice Stevens and 
referred to the Court, denied. 

No. 07A206. Mann et al. v. Boatright et al. C. A. 10th 
Cir. Application for injunctive relief, addressed to Justice Ste­

vens and referred to the Court, denied. 

No. 07M19. Debarros v. United States. Motion to direct 
the Clerk to file petition for writ of certiorari out of time denied. 

No. 07–414. In re Von Kahl et al.; 
No. 07–6756. In re Paris; 
No. 07–6758. In re Alpine; 
No. 07–6780. In re Beasley; 
No. 07–6834. In re Berry; and 
No. 07–6882. In re Meinhard. Petitions for writs of habeas 

corpus denied. 

No. 07–6804. In re Twitty. Motion of petitioner for leave to 
proceed in forma pauperis denied, and petition for writ of habeas 
corpus dismissed. See this Court’s Rule 39.8. 

No. 07–6224. In re Morin; and 
No. 07–6752. In re Sacora. Petitions for writs of manda­

mus denied. 

No. 07–204. In re Fodor. Petition for writ of mandamus de­
nied. The Chief Justice took no part in the consideration or 
decision of this petition. 
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No. 07–6031. In re Miller; 
No. 07–6132. In re Willis; and 
No. 07–6367. In re Siddique. Petitions for writs of manda­

mus and/or prohibition denied. 

No. 07–6760. In re Bennett. Petition for writ of prohibi­
tion denied. 

Certiorari Granted 

No. 07–214. Allison Engine Co., Inc., et al. v. United 
States ex rel. Sanders et al. C. A. 6th Cir. Motion of 
Chamber of Commerce of the United States of America for leave 
to file a brief as amicus curiae granted. Certiorari granted. 
Reported below: 471 F. 3d 610. 

No. 07–219. Exxon Shipping Co. et al. v. Baker et al. 
C. A. 9th Cir. Certiorari granted limited to Questions 1, 2, and 
3(1) presented by the petition. Justice Alito took no part in 
the consideration or decision of this petition. Reported below: 
472 F. 3d 600 and 490 F. 3d 1066. 

Certiorari Denied 

No. 06–1210. General Electric Co. v. Commissioner, New 
Hampshire Department of Revenue Administration. Sup. 
Ct. N. H. Certiorari denied. Reported below: 154 N. H. 457, 
914 A. 2d 246. 

No. 06–1278. Armstrong v. Guccione, United States Mar­

shal for the Southern District of New York, et al. C. A. 
2d Cir. Certiorari denied. Reported below: 470 F. 3d 89. 

No. 06–1594. Ayes et al. v. Department of Veterans Af­

fairs. C. A. 4th Cir. Certiorari denied. Reported below: 473 
F. 3d 104. 

No. 06–1675. Lakhani v. Keisler, Acting Attorney Gen­

eral. C. A. 5th Cir. Certiorari denied. Reported below: 223 
Fed. Appx. 351. 

No. 06–1684. Chilingirian v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 06–1720. Hurst v. Texas Department of Assistance 
and Rehabilitative Services et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 482 F. 3d 809. 
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No. 06–10986. DePaz Garcia v. United States; and 
No. 06–11034. Hernandez v. United States. C. A. 4th Cir. 

Certiorari denied. Reported below: 216 Fed. Appx. 331. 

No. 06–11614. Hubbard v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 480 F. 3d 341. 

No. 06–11726. Dingle v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 480 F. 3d 1092. 

No. 06–11811. Souser v. Robinson et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 163. 

No. 06–11972. Kolahi v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 07–2. Joyce Livestock Co. v. United States (Reported 
below: 144 Idaho 1, 156 P. 3d 502); and LU Ranching Co. v. 
United States (144 Idaho 89, 156 P. 3d 590). Sup. Ct. Idaho. 
Certiorari denied. 

No. 07–36. Salinas v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 480 F. 3d 750. 

No. 07–99. Robitaille v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 971 So. 2d 43. 

No. 07–103. Reber et al. v. Utah. Sup. Ct. Utah. Certio­
rari denied. Reported below: 171 P. 3d 406. 

No. 07–215. Continental Assurance Co. et al. v. Marti­

nez et al. C. A. 11th Cir. Certiorari denied. Reported below: 
480 F. 3d 1043. 

No. 07–216. Orkin et al. v. Taylor. C. A. 9th Cir. Certio­
rari denied. Reported below: 487 F. 3d 734. 

No. 07–222. Richmond Newspapers Professional Assn. v. 
Media General Operations, Inc., dba Richmond Times-

Dispatch, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 225 Fed. Appx. 144. 

No. 07–231. MSA of Myrtle Beach, Inc., dba Addy’s Har­

bor Dodge v. Simpson. Sup. Ct. S. C. Certiorari denied. Re­
ported below: 373 S. C. 14, 644 S. E. 2d 663. 
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No. 07–233. Crawford v. City of Fairburn, Georgia. 
C. A. 11th Cir. Certiorari denied. Reported below: 482 F. 3d 
1305. 

No. 07–235. Duchmann v. Murphy Oil USA, Inc. C. A. 5th 
Cir. Certiorari denied. 

No. 07–238. Skit International, Ltd. v. DAC Technolo­

gies of Arkansas, Inc., et al. C. A. 8th Cir. Certiorari de­
nied. Reported below: 487 F. 3d 1154. 

No. 07–242. Lister v. West Virginia. Sup. Ct. App. W. Va. 
Certiorari denied. 

No. 07–248. World Finance Corporation of South Caro­

lina et al. v. Aiken (Reported below: 373 S. C. 144, 644 S. E. 
2d 705); and World Finance Corporation of South Carolina 
et al. v. Simpson (373 S. C. 178, 644 S. E. 2d 723). Sup. Ct. 
S. C. Certiorari denied. 

No. 07–252. Corrigan v. Kline et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 740. 

No. 07–262. King v. McMillan, Sheriff, City of Roanoke, 
Virginia, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 233 Fed. Appx. 242. 

No. 07–268. Harvey et al. v. United States District 
Court for the Eastern District of Louisiana et al. C. A. 
5th Cir. Certiorari denied. 

No. 07–269. Advanced Cellular Systems et al. v. Puerto 
Rico Telephone Co. et al. C. A. 1st Cir. Certiorari denied. 
Reported below: 483 F. 3d 7. 

No. 07–271. Bikkani v. Lee et al. Sup. Ct. Ohio. Certio­
rari denied. Reported below: 113 Ohio St. 3d 1441, 863 N. E. 
2d 658. 

No. 07–275. Baldwin v. Blue Cross/Blue Shield of Ala­

bama. C. A. 11th Cir. Certiorari denied. Reported below: 480 
F. 3d 1287. 

No. 07–287. Rader v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 241 Fed. Appx. 591. 
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No. 07–295. Alexandre v. Duffy, Warden. C. A. 3d Cir. 
Certiorari denied. 

No. 07–299. Fussell v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 07–325. Porto et vir, on Behalf of S. C., a Minor 
Person With a Disability v. Town of Tewksbury, Massa­

chusetts. C. A. 1st Cir. Certiorari denied. Reported below: 
488 F. 3d 67. 

No. 07–329. Ibarra v. Lexington-Fayette Urban County 
Government et al. C. A. 6th Cir. Certiorari denied. Re­
ported below: 240 Fed. Appx. 1. 

No. 07–339. Conte et al. v. Washington. Sup. Ct. Wash. 
Certiorari denied. Reported below: 159 Wash. 2d 797, 154 P. 
3d 194. 

No. 07–344. Bussell et al. v. Reedy. Ct. App. Cal., 4th 
App. Dist., Div. 3. Certiorari denied. Reported below: 148 Cal. 
App. 4th 1272, 56 Cal. Rptr. 3d 216. 

No. 07–352. Williams v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 195 Fed. Appx. 939. 

No. 07–358. Bruch v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 954 So. 2d 1242. 

No. 07–369. Sweeney v. Department of Homeland Secu­

rity. C. A. Fed. Cir. Certiorari denied. Reported below: 233 
Fed. Appx. 997. 

No. 07–391. Parrish et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 231 Fed. Appx. 573. 

No. 07–404. Harrow v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 65 M. J. 190. 

No. 07–423. Nash v. United States. C. A. 9th Cir. Certio­
rari denied. 

No. 07–426. Hamblen v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 130. 
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No. 07–431. Kohiki v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 694. 

No. 07–435. Fazio v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 487 F. 3d 646. 

No. 07–5075. Jones v. Goord, Commissioner, New York De­

partment of Correctional Services, et al. App. Div., Sup. 
Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 35 
App. Div. 3d 951, 824 N. Y. S. 2d 575. 

No. 07–5094. McLeod v. Crist, Governor of Florida, 
et al. C. A. 11th Cir. Certiorari denied. 

No. 07–5244. Link v. Roper, Superintendent, Potosi Cor­

rectional Center. C. A. 8th Cir. Certiorari denied. Re­
ported below: 469 F. 3d 1197. 

No. 07–5271. Hallcy v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 153 P. 3d 66. 

No. 07–5272. Smith v. California. Sup. Ct. Cal. Certiorari 
denied. Reported below: 40 Cal. 4th 483, 150 P. 3d 1224. 

No. 07–5362. Madden v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 290. 

No. 07–5382. Harvey v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 484 F. 3d 453. 

No. 07–5453. Caraballo-Rodriguez v. United States. 
C. A. 1st Cir. Certiorari denied. Reported below: 480 F. 3d 62. 

No. 07–5472. Hall v. Department of Labor, Administra­

tive Review Board. C. A. 10th Cir. Certiorari denied. Re­
ported below: 476 F. 3d 847. 

No. 07–5482. Cherry v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 959 So. 2d 702. 

No. 07–5533. Keene v. Maine. Sup. Jud. Ct. Me. Certiorari 
denied. Reported below: 927 A. 2d 398. 

No. 07–5574. Foster v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 
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No. 07–5584. Brown v. Jackson et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–5587. Hairston v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 905 A. 2d 765. 

No. 07–5962. Van Houten v. Hixon et al. C. A. 10th Cir. 
Certiorari denied. 

No. 07–5964. Thompson v. Hicks et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 939. 

No. 07–5966. Leal v. Carmel Financial Corp. Ct. App. 
Ohio, Lucas County. Certiorari denied. 

No. 07–5973. Cluck v. Washington et al. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5974. Craighead v. Workers’ Compensation Ap­

peals Board et al. Ct. App. Cal., 4th App. Dist., Div. 2. Cer­
tiorari denied. 

No. 07–5977. Farmer v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 07–5981. Smith v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–5986. Garcia v. Andrews, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 488 F. 3d 370. 

No. 07–5988. Blank v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 955 So. 2d 90. 

No. 07–5990. Bush v. Kelly, Superintendent, Central 
Mississippi Correctional Facility. C. A. 5th Cir. Certio­
rari denied. 

No. 07–5999. Patterson v. Scribner, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–6002. Lancaster v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 
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No. 07–6005. Williams v. Kramer, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 260. 

No. 07–6012. Urdiales v. Illinois. Sup. Ct. Ill. Certiorari 
denied. Reported below: 225 Ill. 2d 354, 871 N. E. 2d 669. 

No. 07–6018. Ortega Apreciado v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6024. Breathett v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6025. Rowe v. Adams, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 237 Fed. Appx. 293. 

No. 07–6026. Palmer v. Granholm, Governor of Michigan, 
et al. C. A. 6th Cir. Certiorari denied. 

No. 07–6028. Parker v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 283 Ga. App. 714, 642 S. E. 2d 111. 

No. 07–6033. Mata v. Nebraska. Sup. Ct. Neb. Certiorari 
denied. Reported below: 273 Neb. 474, 730 N. W. 2d 396. 

No. 07–6035. Lara v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6038. Winters v. Iowa. Ct. App. Iowa. Certiorari 
denied. Reported below: 734 N. W. 2d 488. 

No. 07–6051. Von Staich v. California Department of 
Corrections et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 228 Fed. Appx. 780. 

No. 07–6060. Consiglio v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 07–6063. Mocco v. Ashton, Administrator, Bayside 
State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 07–6066. Williams v. Michigan. Ct. App. Mich. Cer­
tiorari denied. 
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No. 07–6074. Bradley v. District Attorney of Philadel­

phia County, Pennsylvania. C. A. 3d Cir. Certiorari denied. 

No. 07–6077. Robison v. Kramer, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6079. Benford v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6081. Rodriguez v. Fernandes. App. Ct. Conn. 
Certiorari denied. Reported below: 100 Conn. App. 703, 919 
A. 2d 516. 

No. 07–6085. Willis v. King, Superintendent, South Mis­

sissippi Correctional Facility, et al. C. A. 5th Cir. Certio­
rari denied. 

No. 07–6096. Hendricks v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 181 N. C. App. 150, 639 
S. E. 2d 453. 

No. 07–6101. Stahley v. Malfi, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6102. Stewart v. O’Toole, Judge, Superior Court 
of Arizona, Maricopa County. Ct. App. Ariz. Certiorari 
denied. 

No. 07–6104. King v. Duncan, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 07–6105. Howard v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 07–6109. McClinton v. Palmer, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6112. Adkins v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 227 Fed. Appx. 707. 

No. 07–6115. Yazbeck v. Klein, Judge, Superior Court of 
Arizona, Maricopa County. Ct. App. Ariz. Certiorari denied. 

No. 07–6116. Mahar v. Michigan et al. C. A. 6th Cir. 
Certiorari denied. 
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No. 07–6122. Kwasnik v. Maine Department of Health 
and Human Services. Sup. Jud. Ct. Me. Certiorari denied. 

No. 07–6123. Lewis v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–6127. Crawford v. Dawkins. C. A. 4th Cir. Certio­
rari denied. Reported below: 235 Fed. Appx. 102. 

No. 07–6136. Beraldo v. Farwell, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 07–6138. Buckman v. Kentucky. Sup. Ct. Ky. Certio­
rari denied. 

No. 07–6143. Trusty v. Jones et al. Ct. Sp. App. Md. Cer­
tiorari denied. Reported below: 171 Md. App. 745, 752. 

No. 07–6144. Randall v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 07–6145. Redden v. Calbone, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 825. 

No. 07–6146. Sadler v. Tilley. C. A. 4th Cir. Certiorari 
denied. Reported below: 227 Fed. Appx. 296. 

No. 07–6148. Quarles v. Kane, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 482 F. 3d 1154. 

No. 07–6150. Lopez Ortiz v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6156. Badgett v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 361 N. C. 234, 644 S. E. 
2d 206. 

No. 07–6158. Williams v. United States District Court 
for the Eastern District of California. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6160. Teque v. Evans, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–6162. Williams v. Malfi, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 07–6163. Israel v. Donahue et al. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–6164. Gamba v. Bowen, Secretary of State of Cal­

ifornia. C. A. 9th Cir. Certiorari denied. 

No. 07–6169. McKenzie v. South Carolina. Ct. App. S. C. 
Certiorari denied. 

No. 07–6171. Givens v. California. C. A. 9th Cir. Certio­
rari denied. 

No. 07–6175. Darden v. Mitchell, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 707. 

No. 07–6179. Wells v. Ayers, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–6181. Miars v. Illinois. App. Ct. Ill., 1st Dist. Cer­
tiorari denied. Reported below: 371 Ill. App. 3d 1205, 936 N. E. 
2d 1228. 

No. 07–6182. Wells v. Curry, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–6183. Jackson v. Brown. C. A. 11th Cir. Certiorari 
denied. 

No. 07–6188. Lenz v. Wade et al. C. A. 8th Cir. Certiorari 
denied. Reported below: 490 F. 3d 991. 

No. 07–6189. Goines v. Michigan. Cir. Ct. Wayne County, 
Mich. Certiorari denied. 

No. 07–6191. Wagan v. Superior Court of California, 
San Mateo County. Ct. App. Cal., 1st App. Dist. Certiorari 
denied. 

No. 07–6192. Bauders v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6194. Plummer v. United States District Court 
for the Eastern District of California et al. C. A. 9th 
Cir. Certiorari denied. 

No. 07–6197. Minnfee v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 



552ORD Unit: $PT1 [05-07-12 15:18:40] PGT: ORD1BV (Bound Volume)

ORDERS 999 

552 U. S. October 29, 2007 

No. 07– 6200. Medrano-Garcia, aka Garcia v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 230 
Fed. Appx. 427. 

No. 07–6207. Adams v. Castro, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 224 Fed. Appx. 623. 

No. 07–6213. Szarewicz v. Lockett, Superintendent, 
State Correctional Institution at Greensburg. C. A. 3d 
Cir. Certiorari denied. 

No. 07–6218. Rowl v. Charlotte-Mecklenburg Hospital 
Authority et al. C. A. 2d Cir. Certiorari denied. 

No. 07–6219. Crump v. McKee, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6223. DeGiorgio v. New York. App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 36 App. 
Div. 3d 1007, 827 N. Y. S. 2d 342. 

No. 07–6225. Orilla-Cuervo v. City of Union City, New 
Jersey, et al. C. A. 3d Cir. Certiorari denied. 

No. 07–6227. Cannon v. Court of Appeal of California, 
Fourth Appellate District, Division Two. Ct. App. Cal., 
4th App. Dist., Div. 1. Certiorari denied. 

No. 07–6237. Smith v. Washington Suburban Sanitary 
Commission. C. A. 4th Cir. Certiorari denied. Reported 
below: 218 Fed. Appx. 263. 

No. 07–6242. Bailey v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 488 F. 3d 363. 

No. 07–6250. Wood v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 158 P. 3d 467. 

No. 07–6264. Thomas v. General Motors Corp. et al. 
App. Ct. Ill., 1st Dist. Certiorari denied. Reported below: 368 
Ill. App. 3d 1225, 931 N. E. 2d 369. 

No. 07–6275. Lowery v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 282 Ga. 68, 646 S. E. 2d 67. 

No. 07–6285. Pham v. Hernandez, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 233 Fed. Appx. 754. 
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No. 07–6287. Ludwig v. Stepien. Super. Ct. Pa. Certio­
rari denied. 

No. 07–6291. Jones v. Book et al. C. A. 9th Cir. Certio­
rari denied. 

No. 07–6298. Painter v. Wilson, Superintendent, State 
Correctional Institution at Fayette, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–6299. Agrio v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 07–6306. Teran v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 82. 

No. 07–6324. Washington v. Rushton, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 216 Fed. Appx. 307. 

No. 07–6326. Williams v. Gonder et al. C. A. 8th Cir. 
Certiorari denied. 

No. 07–6340. Anderson v. Silicki. Sup. Ct. Del. Certiorari 
denied. Reported below: 925 A. 2d 503. 

No. 07–6358. Champion v. Washington. Ct. App. Wash. 
Certiorari denied. Reported below: 134 Wash. App. 483, 140 P. 
3d 633. 

No. 07–6361. Polanco v. Corbett, Attorney General of 
Pennsylvania. C. A. 3d Cir. Certiorari denied. 

No. 07–6385. Bickell v. Ault, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 07–6418. Votta v. Coakley. C. A. 1st Cir. Certiorari 
denied. 

No. 07–6426. Martin v. Astrue, Commissioner of Social 
Security. C. A. 8th Cir. Certiorari denied. Reported below: 
217 Fed. Appx. 581. 

No. 07–6440. Adkins v. West Virginia. Cir. Ct. Cabell 
County, W. Va. Certiorari denied. 

No. 07–6445. Genevier v. Superior Court of California, 
Los Angeles County. Ct. App. Cal., 2d App. Dist. Certio­
rari denied. 
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No. 07–6450. Ponce v. Payne, Superintendent, McNeil Is­

land Corrections Center. C. A. 9th Cir. Certiorari denied. 
Reported below: 243 Fed. Appx. 219. 

No. 07–6464. Bentley v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 489 F. 3d 360. 

No. 07–6473. Wolling v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 610. 

No. 07–6479. Smith v. Jackson, Correctional Administra­

tor, Lanesboro Correctional Institution. C. A. 4th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 125. 

No. 07–6484. Canady v. Wisconsin. Ct. App. Wis. Certio­
rari denied. Reported below: 300 Wis. 2d 460, 730 N. W. 2d 460. 

No. 07–6486. Creel v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 231 Fed. Appx. 336. 

No. 07–6499. Pratt v. Blaisdell, Warden. C. A. 1st Cir. 
Certiorari denied. 

No. 07–6508. Matson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 455. 

No. 07–6510. Patterson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 878. 

No. 07–6514. Henry v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 654 So. 2d 1165. 

No. 07–6523. Street v. McBride, Warden. Cir. Ct. Mercer 
County, W. Va. Certiorari denied. 

No. 07–6525. Newson v. Wisconsin. Ct. App. Wis. Certio­
rari denied. Reported below: 301 Wis. 2d 747, 731 N. W. 2d 382. 

No. 07–6532. Reeves v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 9 So. 3d 582. 

No. 07–6546. Lowe v. United States Penitentiary Cole­

man et al. C. A. 11th Cir. Certiorari denied. 

No. 07–6569. Ellison v. McBride, Warden. Cir. Ct. Ra­
leigh County, W. Va. Certiorari denied. 
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No. 07–6583. Jones v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–6587. Ibarra v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 221 Fed. Appx. 630. 

No. 07–6601. Walsh v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 07–6602. Rossini v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–6603. Ruiz-Estrada v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 225 Fed. Appx. 645. 

No. 07–6623. McReynolds v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 484 F. 3d 470. 

No. 07–6628. Reyes v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 731. 

No. 07–6632. Moffitt v. United States; and 
No. 07–6665. Davis v. United States. C. A. 5th Cir. Cer­

tiorari denied. Reported below: 233 Fed. Appx. 409. 

No. 07–6638. Dotson v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 246 Fed. Appx. 897. 

No. 07–6649. Arnold v. Norris, Director, Arkansas De­

partment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 07–6651. Bennett v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 07–6661. Lighten v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–6662. Leekins v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 493 F. 3d 143. 

No. 07–6664. Santoro v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 647. 

No. 07–6667. Price v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 231 Fed. Appx. 356. 

No. 07–6672. Turnage v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 251. 
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No. 07– 6673. Short v. West Virginia. Cir. Ct. Cabell 
County, W. Va. Certiorari denied. 

No. 07–6675. Viverette v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–6689. Cleaver v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 236 Fed. Appx. 359. 

No. 07–6690. Egejuru v. Wagner, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6695. Rodriguez v. Williamson, Warden. C. A. 3d 
Cir. Certiorari denied. Reported below: 238 Fed. Appx. 768. 

No. 07– 6698. Calderon-Samaniego v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 239 Fed. 
Appx. 910. 

No. 07–6700. Kenney v. Barron, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 494. 

No. 07–6711. Villegas-Amariles v. United States. C. A. 
2d Cir. Certiorari denied. Reported below: 237 Fed. Appx. 654. 

No. 07–6715. Castaneda-Baltazar v. United States (Re­
ported below: 239 Fed. Appx. 900); Medina-Medina v. United 
States (235 Fed. Appx. 253); Garcia-Hernandez, aka Hernan­

dez, aka Galacia, aka Hernandez-Ramos, aka Hernandez-

Galacia, aka Hernandez-Walker, aka Lopez v. United 
States (235 Fed. Appx. 274); Garcia-Torres v. United States 
(235 Fed. Appx. 311); Rosales-Garcia v. United States (235 
Fed. Appx. 303); Mendoza-Gomez v. United States (235 Fed. 
Appx. 309); Rodriguez-Ledezma v. United States (235 Fed. 
Appx. 310); Lumbreras-Trevino v. United States (239 Fed. 
Appx. 914); Lopez-Ortiz v. United States (239 Fed. Appx. 915); 
Vasquez, aka Lara-Gomez, aka Vasquez-Ortiz v. United 
States (237 Fed. Appx. 918); Perez-Castillo, aka Castillo-

Perez v. United States (235 Fed. Appx. 313); Lopez v. United 
States (235 Fed. Appx. 292); Aguilar-Cortez, aka Hernan­

dez, aka Martinez Rodriguez, aka Rodriguez v. United 
States (234 Fed. Appx. 249); Arciniega-Oyervidez v. United 
States (234 Fed. Appx. 289); Vega-Gomez, aka Vega v. United 
States (243 Fed. Appx. 46); Mejia-Banda v. United States 
(235 Fed. Appx. 298); Castro-Alvarenga, aka Castro v. 
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United States (235 Fed. Appx. 302); Lara-Ramos, aka Lara 
Ramos, aka Ramos v. United States (235 Fed. Appx. 294); 
Hernandez-Ramos, aka Perez-Hernandez v. United States 
(235 Fed. Appx. 293); Pacheco-Salazar v. United States (242 
Fed. Appx. 974); Resendez-Hernandez v. United States (234 
Fed. Appx. 261); Mancilla v. United States (234 Fed. Appx. 
259); Ibarra-Ibanez v. United States (234 Fed. Appx. 260); 
and Alcantara-Hernandez v. United States (234 Fed. Appx. 
291). C. A. 5th Cir. Certiorari denied. 

No. 07–6716. Powell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 821. 

No. 07–6720. Mitsakos v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 915. 

No. 07–6721. Flowers v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 836. 

No. 07–6723. Boysaw v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 321. 

No. 07–6728. Hickerson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 489 F. 3d 742. 

No. 07–6730. Washington v. Rios, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07– 6734. Saunders v. LaClair, Superintendent, 
Great Meadow Correctional Facility, et al. C. A. 2d Cir. 
Certiorari denied. 

No. 07–6738. Jackson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 155. 

No. 07–6743. Darbonne v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 381. 

No. 07–6745. Currence v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 294. 

No. 07–6747. Levine v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 220 Fed. Appx. 153. 

No. 07–6748. Jones v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 470 F. 3d 1234. 
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No. 07–6766. Avila-Nava v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 925. 

No. 07–6770. Velasquez v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–6772. Willis v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–6773. Oliver v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–6775. Williamson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 255. 

No. 07–6784. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 795. 

No. 07–6788. Godfrey v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 07–6790. Gibbs v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 237 Fed. Appx. 550. 

No. 07–6791. Howard v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 489 F. 3d 484. 

No. 07–6795. Cardona Henao v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 231 Fed. Appx. 360. 

No. 07–6798. Galindo-Velasquez v. United States (Re­
ported below: 229 Fed. Appx. 417); Zamorano-Benitez v. 
United States (235 Fed. Appx. 249); Vigil-Sanchez, aka 
Sanchez-Vigil v. United States (246 Fed. Appx. 854); and 
Maciel-Pedilla, aka Maciel, aka Maciel-Padilla v. United 
States (239 Fed. Appx. 93). C. A. 5th Cir. Certiorari denied. 

No. 07–6810. Phillips v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 928 A. 2d 730. 

No. 07–6811. Msugar v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 236 Fed. Appx. 929. 

No. 07–6816. Ellis v. United States. C. A. 1st Cir. Cer­
tiorari denied. 
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No. 07–6820. Villanueva-Cortez, aka Martinez-Torres v. 
United States (Reported below: 234 Fed. Appx. 263); Tovar-

Martinez v. United States (234 Fed. Appx. 260); Flores-

Meras v. United States (234 Fed. Appx. 307); Forbes v. 
United States (235 Fed. Appx. 292); Solome-Servin, aka 
Hernandez-Rovio v. United States (239 Fed. Appx. 916); 
Granado-Valdez v. United States (234 Fed. Appx. 263); 
Bautista-Aguirre v. United States; and Perez-Sanchez v. 
United States. C. A. 5th Cir. Certiorari denied. 

No. 07–6821. Eizember v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 485 F. 3d 400. 

No. 07–6823. Ceron-Escobar v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 239 Fed. Appx. 339. 

No. 07–6825. Perotti v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 516. 

No. 07–6828. Bell v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 237 Fed. Appx. 942. 

No. 07–6836. Ware v. Pearson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6837. Williams v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6840. Caicedo Vargas v. Johns, Warden. C. A. 11th 
Cir. Certiorari denied. 

No. 07–6870. Ruiz-Chairez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 493 F. 3d 1089. 

No. 07–6877. Watkins v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–6879. Pritchett v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–6880. Singh v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 494 F. 3d 653. 

No. 07–6884. Thornton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 238. 
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No. 06–1632. JTEKT Corp., fka Koyo Seiko Co., Ltd., et al. 
v. United States. C. A. Fed. Cir. Motion of the Government of 
Japan for leave to file a brief as amicus curiae granted. Certio­
rari denied. Reported below: 210 Fed. Appx. 992. 

No. 07–225. Louisiana v. Langley. Sup. Ct. La. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer­
tiorari denied. Reported below: 958 So. 2d 1160. 

No. 07–276. Baker et al. v. Exxon Shipping Co. et al. 
C. A. 9th Cir. Certiorari denied. Justice Alito took no part 
in the consideration or decision of this petition. Reported below: 
490 F. 3d 1066. 

No. 07–305. Sanders et al. v. City and County of San 
Francisco, California, et al. C. A. 9th Cir. Certiorari de­
nied. Justice Breyer took no part in the consideration or deci­
sion of this petition. Reported below: 226 Fed. Appx. 687. 

No. 07–5404. Medina-Alvarado v. United States. C. A. 
9th Cir. Certiorari denied. Justice Breyer took no part in 
the consideration or decision of this petition. Reported below: 
221 Fed. Appx. 572. 

No. 07–6463. Boyd v. United States Marshals Service 
et al. C. A. D. C. Cir. Certiorari denied. The Chief Justice 
took no part in the consideration or decision of this petition. Re­
ported below: 475 F. 3d 381. 

No. 07–7275 (07A334). Berry v. Mississippi. Sup. Ct. Miss. 
Application for stay of execution of sentence of death, presented 
to Justice Scalia, and by him referred to the Court, denied. 
Certiorari denied. The judgment of the Mississippi Supreme 
Court relies upon an adequate and independent state ground that 
deprives this Court of jurisdiction. 

October 30, 2007 
Miscellaneous Order 

No. 07–7348 (07A367). Berry v. Epps, Commissioner, Missis­

sippi Department of Corrections, et al. C. A. 5th Cir. Ap­
plication for stay of execution of sentence of death, presented to 
Justice Scalia, and by him referred to the Court, granted pend­
ing the disposition of the petition for writ of certiorari. Should 
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the petition for writ of certiorari be denied, this stay shall termi­
nate automatically. In the event the petition for writ of certio­
rari is granted, the stay shall terminate upon the sending down 
of the judgment of this Court. Justice Scalia and Justice 
Alito would deny the application for stay of execution. 

November 5, 2007 

Certiorari Granted—Reversed and Remanded. (See No. 06– 
1680, ante, p. 3.) 

Miscellaneous Orders 

No. 07–7008. In re Blanks; 
No. 07–7016. In re Townzen; 
No. 07–7026. In re Underwood; 
No. 07–7108. In re Bedford; 
No. 07–7111. In re Burrell; and 
No. 07–7117. In re Davis. Petitions for writs of habeas cor­

pus denied. 

No. 07–6846. In re Atamian. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus dismissed. See this Court’s Rule 39.8. As petitioner 
has repeatedly abused this Court’s process, the Clerk is directed 
not to accept any further petitions in noncriminal matters from 
petitioner unless the docketing fee required by Rule 38(a) is paid 
and the petition is submitted in compliance with Rule 33.1. See 
Martin v. District of Columbia Court of Appeals, 506 U. S. 1 
(1992) (per curiam). Justice Stevens dissents. See id., at 4, 
and cases cited therein. Justice Alito took no part in the con­
sideration or decision of this petition. 

Certiorari Granted 

No. 07–110. Arave, Warden v. Hoffman. C. A. 9th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. In addition to the questions pre­
sented by the petition, the parties are directed to brief and argue 
the following question: “What, if any, remedy should be provided 
for ineffective assistance of counsel during plea bargaining negoti­
ations if the defendant was later convicted and sentenced pursu­
ant to a fair trial?” Reported below: 455 F. 3d 926. 
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Certiorari Denied 

No. 06–9690. Ingram v. Georgia. Ct. App. Ga. Certiorari 
denied. Reported below: 280 Ga. App. 467, 634 S. E. 2d 430. 

No. 06–11794. Luong v. United States;
 
No. 06–11799. Hoang Ai Le v. United States; and
 
No. 07–5522. Chan et al. v. United States. C. A. 9th Cir.
 

Certiorari denied. Reported below: 471 F. 3d 1107 and 215 
Fed. Appx. 639. 

No. 06–11873. Mooneyham v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 473 F. 3d 280. 

No. 06–11884. Brown v. United States. C. A. D. C. Cir. 
Certiorari denied. 

No. 06–11975. Edwards v. Evans, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 475 F. 3d 1121. 

No. 07–14. Wade v. United States. C. A. 10th Cir. Certio­
rari denied. Reported below: 203 Fed. Appx. 920. 

No. 07–62. Van Tran v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 07–132. 2025 Emery Highway, L. L. C., dba Club Exot­

ica v. Bibb County, Georgia, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 218 Fed. Appx. 869. 

No. 07–281. Kane v. U-Haul International, Inc., et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 218 Fed. 
Appx. 163. 

No. 07–282. Sadler v. Illinois Commerce Commission 
et al. App. Ct. Ill., 2d Dist. Certiorari denied. Reported 
below: 371 Ill. App. 3d 1215, 936 N. E. 2d 1232. 

No. 07–293. Zachery v. Walker, Warden. Super. Ct. 
Macon County, Ga. Certiorari denied. 

No. 07–306. Cavins et al. v. National Union Fire Insur­

ance Co. et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 226 Fed. Appx. 895. 

No. 07–328. Haynes v. City of Circleville, Ohio, et al. 
C. A. 6th Cir. Certiorari denied. Reported below: 474 F. 3d 357. 
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No. 07–365. Plummer v. Pearlman et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 734. 

No. 07–387. Vogel v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. Reported below: 148 Cal. App. 4th 131, 
55 Cal. Rptr. 3d 403. 

No. 07–410. Pittman v. Dolton Police Department et al. 
C. A. 7th Cir. Certiorari denied. 

No. 07–419. Rodriguez v. Virginia State Bar. Sup. Ct. Va. 
Certiorari denied. 

No. 07–425. Brown v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 182 N. C. App. 115, 646 
S. E. 2d 775. 

No. 07–429. Kefalos v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–430. Latha Restaurant Corp. v. Tower Insurance 
Co. App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Reported below: 38 App. Div. 3d 321, 831 N. Y. S. 2d 411. 

No. 07–432. Kirkland v. Tamplin et al. Ct. App. Ga. Cer­
tiorari denied. Reported below: 283 Ga. App. 596, 642 S. E. 
2d 125. 

No. 07–443. Krouner v. United States Tax Court. C. A. 
D. C. Cir. Certiorari denied. Reported below: 202 Fed. Appx. 
470. 

No. 07–454. Ellis v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 240 Fed. Appx. 146. 

No. 07–457. Jong Hi Bek v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 493 F. 3d 790. 

No. 07–473. Weilburg v. Sims, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–476. Thaler v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 229 Fed. Appx. 7. 

No. 07–483. LoCascio v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 473 F. 3d 493. 
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No. 07–5421. Hendrickson v. Minnesota. Ct. App. Minn. 
Certiorari denied. 

No. 07–5687. Carey v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 41 Cal. 4th 109, 158 P. 3d 743. 

No. 07–5707. Judge v. Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. Reported below: 591 Pa. 126, 916 A. 2d 511. 

No. 07–5714. Beltran v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 473 F. 3d 1026. 

No. 07–5924. Jiminez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 962. 

No. 07–6170. Mountford v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 07–6229. Roper v. Jo-Ann Stores, Inc. C. A. Fed. Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 950. 

No. 07–6232. Cox v. Mendoza-Powers, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–6236. Ezekoye v. Ocwen Loan Servicing, LLC. 
Super. Ct. Pa. Certiorari denied. Reported below: 909 A. 2d 
891. 

No. 07–6240. Bell v. Florida. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 965 So. 2d 48. 

No. 07–6249. Wilson v. Bordelon et al. Sup. Ct. La. Cer­
tiorari denied. Reported below: 958 So. 2d 1193. 

No. 07–6251. Warfield v. Weber, Warden. Sup. Ct. S. D. 
Certiorari denied. 

No. 07–6256. Randant v. West Virginia Board of Examin­

ers for Registered Professional Nurses. Cir. Ct. Lincoln 
County, W. Va. Certiorari denied. 

No. 07–6259. Warfield v. Supreme Court of South Da­

kota. Sup. Ct. S. D. Certiorari denied. 

No. 07–6266. Al-Amin v. Allen et al. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 222 Fed. Appx. 346. 
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No. 07–6268. Allen v. Sewer et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 223 Fed. Appx. 199. 

No. 07–6271. Wilcher v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 958 So. 2d 943. 

No. 07–6272. Yates v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 07–6276. Richard v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 07–6278. Crockett v. Caruso, Director, Michigan De­

partment of Corrections, et al. C. A. 6th Cir. Certiorari 
denied. 

No. 07–6281. Draughn v. Louisiana. Sup. Ct. La. Certio­
rari denied. Reported below: 950 So. 2d 583. 

No. 07–6283. Reeves v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 957 So. 2d 625. 

No. 07–6301. Loren v. Committee on Character and Fit­

ness, Appellate Division, Supreme Court of New York, 
First Judicial Department. Ct. App. N. Y. Certiorari de­
nied. Reported below: 8 N. Y. 3d 937, 866 N. E. 2d 451. 

No. 07–6302. Loren v. Kaye, Individually and as Chief 
Judge of the Court of Appeals of New York, et al. C. A. 
2d Cir. Certiorari denied. 

No. 07–6304. Sneed v. Texas. Ct. App. Tex., 6th Dist. Cer­
tiorari denied. Reported below: 209 S. W. 3d 782. 

No. 07–6307. Tillery v. Washington Post et al. C. A. 
D. C. Cir. Certiorari denied. Reported below: 232 Fed. Appx. 1. 

No. 07–6308. Wakefield v. Sears, Roebuck & Co. et al. 
C. A. 11th Cir. Certiorari denied. 

No. 07–6312. Allen v. Marstillar, Assistant Attorney 
General of Florida. C. A. 11th Cir. Certiorari denied. 

No. 07–6325. Yongping Zhou v. Scott D. Pollock Associ­

ates, P. C. App. Ct. Ill., 1st Dist. Certiorari denied. 
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No. 07–6360. Dudley v. Marshall, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6416. Butler v. Moore, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6425. Leonard v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 40 Cal. 4th 1370, 157 P. 3d 973. 

No. 07–6452. Ezekoye v. Ocwen Loan Servicing, LLC. 
Super. Ct. Pa. Certiorari denied. Reported below: 909 A. 2d 
891. 

No. 07–6482. Treadaway v. Henderson, Warden. C. A. 
11th Cir. Certiorari denied. 

No. 07–6498. McNamara v. Rockland County Police 
Chiefs’ Assn. et al. Ct. App. N. Y. Certiorari denied. Re­
ported below: 8 N. Y. 3d 875, 864 N. E. 2d 615. 

No. 07–6502. Rushing v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 322. 

No. 07–6516. Heary v. Folino, Superintendent, State 
Correctional Institution at Greene, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–6521. Rhone v. Mississippi. Ct. App. Miss. Certio­
rari denied. Reported below: 957 So. 2d 1018. 

No. 07–6524. Roper v. Alabama. Ct. Crim. App. Ala. Cer­
tiorari denied. Reported below: 9 So. 3d 583. 

No. 07–6543. Kimani v. Keisler, Acting Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. Reported below: 225 
Fed. Appx. 569. 

No. 07–6562. Smith v. Schriro, Director, Arizona Depart­

ment of Corrections. C. A. 9th Cir. Certiorari denied. Re­
ported below: 238 Fed. Appx. 215. 

No. 07–6563. Simmons v. District Attorney of Lancaster 
County, Pennsylvania, et al. C. A. 3d Cir. Certiorari 
denied. 

No. 07–6572. Cousar v. Mississippi. C. A. 5th Cir. Certio­
rari denied. 
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No. 07–6585. Cooper v. Humphrey, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 07–6590. Irwin v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 243 Fed. Appx. 486. 

No. 07–6593. Sampson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 503. 

No. 07–6595. Cruz v. United States et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 127. 

No. 07–6622. Villareal v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 

No. 07–6629. Swiney v. Jones, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 07–6637. Chilton v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 07–6647. Jones v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 306. 

No. 07–6653. Turner v. Haney, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6654. Terry v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–6660. Kingsolver v. Ray, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 242 Fed. Appx. 476. 

No. 07–6663. Maldonado-Garcia v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 231 Fed. Appx. 398. 

No. 07–6674. Thompson v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6704. Morales v. Marques. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 965 So. 2d 149. 

No. 07–6722. Artis v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 181 N. C. App. 601, 641 
S. E. 2d 314. 
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No. 07–6731. LaPointe v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. Reported below: 225 S. W. 3d 513. 

No. 07–6744. Crayton v. Martinez et al. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 07–6750. Ellis et al. v. Brown et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 327. 

No. 07–6754. Crump v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 181 N. C. App. 150, 639 
S. E. 2d 453. 

No. 07–6767. Blalock v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 07–6771. White v. Weber, Warden. Sup. Ct. S. D. 
Certiorari denied. Reported below: 734 N. W. 2d 825. 

No. 07–6787. Gomez-Mendez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 486 F. 3d 599. 

No. 07–6792. Gonzalez-Ponce v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 234 Fed. Appx. 572. 

No. 07–6793. Hale v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 506. 

No. 07–6797. Gunton v. Commissioner of Internal Reve­

nue. C. A. 2d Cir. Certiorari denied. 

No. 07–6800. Cox v. Georgia. Sup. Ct. Ga. Certiorari 
denied. 

No. 07–6803. Dagnall v. Kingston, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–6808. Young v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 123 Nev. 873, 210 P. 3d 781. 

No. 07–6817. Walker v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–6826. Castaneda v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 07–6830. Contreras Palacios v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 492 F. 3d 39. 
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No. 07–6831. Olmos-Huerta v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 235 Fed. Appx. 628. 

No. 07–6843. Knight v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 490 F. 3d 1268. 

No. 07–6845. Johnson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 623. 

No. 07–6849. Bernandino-Mejia v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 238 Fed. Appx. 
373. 

No. 07–6853. Moody v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 240 Fed. Appx. 858. 

No. 07–6859. Rojas v. United States (Reported below: 234 
Fed. Appx. 295); Jaime v. United States (239 Fed. Appx. 914); 
Harper v. United States (239 Fed. Appx. 904); Brown v. 
United States (234 Fed. Appx. 264); and Moreno Sanchez v. 
United States (241 Fed. Appx. 195). C. A. 5th Cir. Certio­
rari denied. 

No. 07–6860. Sweets v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 526 F. 3d 122. 

No. 07–6861. Ramirez-Villalba v. United States. C. A. 
9th Cir. Certiorari denied. 

No. 07–6867. Alonzo v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 282. 

No. 07–6871. Muhammad v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 751. 

No. 07–6883. Meyers v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 371 Ill. App. 3d 1225, 936 
N. E. 2d 1237. 

No. 07–6886. Mutch v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 262 Fed. Appx. 264. 

No. 07–6887. Moore v. United States Postal Service 
et al. C. A. 2d Cir. Certiorari denied. 

No. 07–6890. Dickerson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 864. 
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No. 07–6891. Campbell et al. v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 237 Fed. Appx. 787. 

No. 07–6892. Macias-Cruz v. United States (Reported 
below: 236 Fed. Appx. 131); Villarreal-Guerrero v. United 
States (235 Fed. Appx. 318); Perez-Bustos v. United States 
(234 Fed. Appx. 283); Ortega-Espinoza v. United States (235 
Fed. Appx. 282); Perez-Canedo v. United States (235 Fed. 
Appx. 281); Belmontes-Castro v. United States (236 Fed. 
Appx. 159); Gonzalez-Cantu v. United States (234 Fed. Appx. 
296); Alfaro-Reyez v. United States (239 Fed. Appx. 905); 
Ramierez-Juarez v. United States (235 Fed. Appx. 261); 
Mondragon-Diaz v. United States (236 Fed. Appx. 146); 
Cardona-Blanco v. United States (235 Fed. Appx. 279); 
Gonzalez-Gonzalez v. United States (235 Fed. Appx. 345); 
Garcia-Sanchez v. United States (234 Fed. Appx. 251); 
Blanco-Salinas v. United States (234 Fed. Appx. 297); 
Gonzalez-Barreiro v. United States (240 Fed. Appx. 650); 
Rodriguez v. United States (235 Fed. Appx. 986); and Naza­

rally v. United States (236 Fed. Appx. 130). C. A. 5th Cir. 
Certiorari denied. 

No. 07–6893. Morris v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–6904. Caballos-Ramirez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 234 Fed. Appx. 292. 

No. 07–6914. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 925. 

No. 07–6916. Kelley v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 242 Fed. Appx. 60. 

No. 07–6922. Greenidge v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 495 F. 3d 85. 

No. 07–6925. Hinojosa-Noyola v. United States (Reported 
below: 234 Fed. Appx. 278); Rodriguez-Ramirez v. United 
States (234 Fed. Appx. 294); Sustaita-Saenz v. United States 
(234 Fed. Appx. 282); Lopez-Salazar v. United States (235 
Fed. Appx. 304); Jaramillo-Estrada v. United States (235 
Fed. Appx. 330); Dominguez-Hernandez v. United States (237 
Fed. Appx. 995); Cortez-Escobar v. United States (239 Fed. 
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Appx. 912); Rodriguez-Vargas v. United States (239 Fed. 
Appx. 915); Moreno v. United States (239 Fed. Appx. 917); 
Mora-Perez v. United States (239 Fed. Appx. 906); and Mata-

Ortiz v. United States (242 Fed. Appx. 253). C. A. 5th Cir. 
Certiorari denied. 

No. 07–6927. Gowanlock v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 64 M. J. 435. 

No. 07–6929. Gonzalez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 350. 

No. 07–6931. Gonzalez-Gallegos v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 227 Fed. Appx. 671. 

No. 07–6934. Denkler v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 336. 

No. 07–6936. Cani v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 938. 

No. 07–6938. Shepherd v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 160. 

No. 07–6941. McKerrell v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 491 F. 3d 1221. 

No. 07–6948. Jackson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 45. 

No. 07–6949. Moore v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 240 Fed. Appx. 699. 

No. 07–6953. Sanders v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 372. 

No. 07–6954. Rivera v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 239 Fed. Appx. 348. 

No. 07–6956. Bennett v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 935. 

No. 07–6962. Welch v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 944. 

No. 07–6965. Brown v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 242 Fed. Appx. 920. 
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No. 07–6969. McArthur v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 224 Fed. Appx. 832. 

No. 07–6977. Wiggins v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 240 Fed. Appx. 594. 

No. 07–6991. General v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 808. 

No. 07–7000. Akins v. Illinois. App. Ct. Ill., 1st Dist. Cer­
tiorari denied. Reported below: 371 Ill. App. 3d 1199, 936 N. E. 
2d 1225. 

No. 07–7021. Halpin v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–324. McKeever v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. Justice Alito took no part in 
the consideration or decision of this petition. Reported below: 
486 F. 3d 81. 

No. 07–417. Ross et ux. v. Broadway Towers, Inc. Ct. 
App. Tenn. Motion of Housing Law Clinic Consortium for leave 
to file a brief as amicus curiae granted. Certiorari denied. Re­
ported below: 228 S. W. 3d 113. 

No. 07–6947. Pelullo v. United States. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider­
ation or decision of this petition. 

Rehearing Denied 

No. 07–5119. In re Awala, ante, p. 809; and 
No. 07–5916. In re DeMarsh, ante, p. 807. Petitions for re­

hearing denied. 

No. 06–10205. Francis v. United States, 551 U. S. 1172. 
Motion for leave to file petition for rehearing denied. 

November 9, 2007 

Dismissal Under Rule 46 

No. 07–296. Drew v. McMillan. C. A. 11th Cir. Certiorari 
dismissed under this Court’s Rule 46.1. Reported below: 211 
Fed. Appx. 821. 
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Miscellaneous Orders 

No. 06–179. Riegel, Individually and as the Administra­

tor of the Estate of Riegel v. Medtronic, Inc. C. A. 2d 
Cir. [Certiorari granted, 551 U. S. 1144.] Motion of New York 
et al. for leave to participate in oral argument as amici curiae 
and for divided argument denied. Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

No. 06–457. Rowe, Attorney General of Maine v. New 
Hampshire Motor Transport Assn. et al. C. A. 1st Cir. 
[Certiorari granted, 551 U. S. 1144.] Motion of the Solicitor Gen­
eral for leave to participate in oral argument as amicus curiae 
and for divided argument granted. 

November 13, 2007 

Miscellaneous Orders 

No. 07M20. Klepsky v. United Parcel Service, Inc. Mo­
tion to direct the Clerk to file petition for writ of certiorari out 
of time denied. 

No. 06–1181. Dada v. Mukasey, Attorney General. C. A. 
5th Cir. [Certiorari granted sub nom. Dada v. Keisler, 551 U. S. 
1188.] Motion of petitioner to dispense with printing the joint 
appendix granted. 

No. 06–1195. Boumediene et al. v. Bush, President of 
the United States, et al.; and 

No. 06–1196. Al Odah, Next Friend of Al Odah, et al. v. 
United States et al. C. A. D. C. Cir. [Certiorari granted, 
551 U. S. 1160.] Motion of American Center for Law and Justice 
for leave to file a brief as amicus curiae granted. 

No. 07–81. Exxon Mobil Corp. et al. v. Doe et al. 
C. A. D. C. Cir. The Solicitor General is invited to file a brief in 
this case expressing the views of the United States. Justice 
Alito took no part in the consideration or decision of this 
petition. 

No. 07–6534. Glenn v. Batts. Ct. App. Ariz. Motion of 
petitioner for leave to proceed in forma pauperis denied. Peti­
tioner is allowed until December 4, 2007, within which to pay the 
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docketing fee required by Rule 38(a) and to submit a petition in 
compliance with Rule 33.1 of the Rules of this Court. 

No. 07–7185. In re Stephenson; 
No. 07–7203. In re Morgan; and 
No. 07–7222. In re Roberson. Petitions for writs of habeas 

corpus denied. 

No. 07–6334. In re Cantrell. Petition for writ of manda­
mus denied. 

Certiorari Granted 

No. 06–1717. Richlin Security Service Co. v. Chertoff, 
Secretary of Homeland Security. C. A. Fed. Cir. Certio­
rari granted. Reported below: 472 F. 3d 1370. 

Certiorari Denied 

No. 06–10994. Howard v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 949 So. 2d 203. 

No. 06–11121. Jackson v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 950 So. 2d 1251. 

No. 06–11721. McPhee v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 823 So. 2d 160. 

No. 06–11723. Jones v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 838 So. 2d 685. 

No. 06–11725. Cifuentes v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 816 So. 2d 804. 

No. 06–11728. Scott v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 813 So. 2d 1025. 

No. 06–11854. Garcia v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 139. 

No. 07–12. Tejeda v. United States. C. A. 1st Cir. Certio­
rari denied. Reported below: 481 F. 3d 44. 

No. 07–79. Baraka v. McGreevey et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 481 F. 3d 187. 
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No. 07–92. Thompkins v. Lil’ Joe Records, Inc., et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 476 F. 3d 
1294. 

No. 07–107. National Collegiate Athletic Assn. et al. v. 
Cohane. C. A. 2d Cir. Certiorari denied. Reported below: 215 
Fed. Appx. 13. 

No. 07–147. Edge Petroleum Operating Co., Inc. v. Duke 
Energy Trading & Marketing LLC. C. A. 5th Cir. Certio­
rari denied. Reported below: 483 F. 3d 292. 

No. 07–186. Cross Medical Products, Inc. v. Medtronic 
Sofamor Danek, Inc., et al. C. A. Fed. Cir. Certiorari de­
nied. Reported below: 480 F. 3d 1335. 

No. 07–304. Stryker Corp. et al. v. Acumed LLC. C. A. 
Fed. Cir. Certiorari denied. Reported below: 483 F. 3d 800. 

No. 07–315. PODS, Inc. v. Porta Stor, Inc. C. A. Fed. Cir. 
Certiorari denied. Reported below: 484 F. 3d 1359. 

No. 07–322. Wegelin v. Schmehl et al. Sup. Ct. Pa. Cer­
tiorari denied. Reported below: 592 Pa. 581, 927 A. 2d 183. 

No. 07–326. Minnich v. Estate of Minnich, Deceased, 
et al. Super. Ct. Pa. Certiorari denied. Reported below: 
913 A. 2d 951. 

No. 07–331. Sun Life Assurance Company of Canada v. 
White. C. A. 4th Cir. Certiorari denied. Reported below: 
488 F. 3d 240. 

No. 07–332. Rockefeller v. Bingaman, United States 
Senator, et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 234 Fed. Appx. 852. 

No. 07–334. Steele et al. v. Beltrami County, Minnesota, 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 238 
Fed. Appx. 180. 

No. 07–368. Coosemans Specialties, Inc. v. Department 
of Agriculture et al. C. A. D. C. Cir. Certiorari denied. 
Reported below: 482 F. 3d 560. 

No. 07–370. Talukder v. Mukasey, Attorney General. 
C. A. 11th Cir. Certiorari denied. Reported below: 231 Fed. 
Appx. 927. 
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No. 07–374. Dave v. Texas. Ct. App. Tex., 2d Dist. Certio­
rari denied. Reported below: 220 S. W. 3d 154. 

No. 07–382. Riverside Cement Co. v. Paper, Allied-

Industrial Chemical and Energy Workers International 
Union, Local 8–192, AFL–CIO. C. A. 9th Cir. Certiorari de­
nied. Reported below: 244 Fed. Appx. 116. 

No. 07–409. United States ex rel. Mayfield v. Lockheed 
Martin Engineering & Science Services Co. C. A. 5th Cir. 
Certiorari denied. Reported below: 491 F. 3d 254. 

No. 07–496. Heckenkamp v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 482 F. 3d 1142. 

No. 07–497. Hull v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 239 Fed. Appx. 809. 

No. 07–5156. Cage v. California. Sup. Ct. Cal. Certiorari 
denied. Reported below: 40 Cal. 4th 965, 155 P. 3d 205. 

No. 07–5214. Black v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 482 F. 3d 1035. 

No. 07–5477. Gonzalez Mendoza v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 225 Fed. Appx. 293. 

No. 07–5736. Perdue v. Lovelace et al. C. A. 6th Cir. 
Certiorari denied. 

No. 07–5741. Matthews v. Ishee, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 486 F. 3d 883. 

No. 07–5820. Chamberlain v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. Re­
ported below: 239 Fed. Appx. 21. 

No. 07–5871. Rand v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 482 F. 3d 943. 

No. 07–5891. Nelson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 484 F. 3d 257. 

No. 07–6011. Van Hook v. Hudson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 488 F. 3d 411. 
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No. 07–6128. R. L. C. v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 361 N. C. 287, 643 S. E. 
2d 920. 

No. 07–6317. Potts v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6318. Parker v. Missouri Department of Mental 
Health et al. C. A. 8th Cir. Certiorari denied. 

No. 07–6320. Marlin v. Marquez et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 545. 

No. 07–6327. Von Staich v. California Department of 
Corrections et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 228 Fed. Appx. 780. 

No. 07–6329. Martin v. Subia, Acting Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–6330. Dorsey v. Ercole, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 07–6331. Campos v. Napoli, Superintendent, South­

port Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 07–6335. Terry v. Ricci, Associate Administrator, 
New Jersey State Prison. C. A. 3d Cir. Certiorari denied. 

No. 07–6337. Martinez v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 07–6339. Arinwine v. Kirkland, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–6341. Bell v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 07–6345. Sturgis et al. v. Michigan Department of 
Human Services. Ct. App. Mich. Certiorari denied. 

No. 07–6347. Butler v. Mason. Ct. App. Tex., 11th Dist. 
Certiorari denied. 

No. 07–6349. Brandon v. California. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 
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No. 07–6359. Champion v. Washington. Ct. App. Wash. 
Certiorari denied. Reported below: 133 Wash. App. 1036. 

No. 07–6363. Soto v. Birkett, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–6364. Robbins v. Kane, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6368. Dalluge v. Washington. Sup. Ct. Wash. 
Certiorari denied. 

No. 07–6370. Hudson v. Pinnacle Teleservices. C. A. 8th 
Cir. Certiorari denied. Reported below: 241 Fed. Appx. 340. 

No. 07–6373. Childers v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. Reported below: 373 S. C. 367, 645 S. E. 
2d 233. 

No. 07–6382. Metts v. Texas; and 
No. 07–6383. Metts v. Texas. Ct. App. Tex., 11th Dist. 

Certiorari denied. 

No. 07–6406. Schweitzer v. Ohio. Ct. App. Ohio, Auglaize 
County. Certiorari denied. 

No. 07–6408. Hernandez v. Kansas. Sup. Ct. Kan. Certio­
rari denied. Reported below: 284 Kan. 74, 159 P. 3d 950. 

No. 07–6414. Aref v. Hickman et al. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–6419. Thomas v. Arkansas. Sup. Ct. Ark. Certio­
rari denied. Reported below: 370 Ark. 70, 257 S. W. 3d 92. 

No. 07–6421. Aguilar v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6422. Armstrong v. Easley et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 120. 

No. 07–6423. White v. Ockey et al. C. A. 10th Cir. Certio­
rari denied. Reported below: 241 Fed. Appx. 462. 

No. 07–6427. Purcaro v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 
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No. 07–6438. Thomas v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6442. Belcher v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 961 So. 2d 239. 

No. 07–6451. Watson v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 369 Ill. App. 3d 1063, 932 
N. E. 2d 1227. 

No. 07–6453. Coleman v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. 

No. 07–6455. Durmer v. Rogers, Administrator, Adult Di­

agnostic and Treatment Center, et al. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–6456. Downs v. Henrico County, Virginia, et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 223 Fed. 
Appx. 199. 

No. 07–6460. Siler v. Dillingham Ship Repair et al. 
C. A. 9th Cir. Certiorari denied. 

No. 07–6462. Woods v. Ercole, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 

No. 07–6465. Binder v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6466. Aubert v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 07–6467. Alexander v. Wynder, Superintendent, 
State Correctional Institution at Dallas, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 07–6468. Williams v. Owens et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 480. 

No. 07–6471. Cooper v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 
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No. 07–6472. Parham v. Kerestes, Superintendent, State 
Correctional Institution at Mahanoy. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–6475. Summerville v. Texas. Ct. App. Tex., 2d Dist. 
Certiorari denied. 

No. 07–6476. Robey v. Alabama. Sup. Ct. Ala. Certiorari 
denied. Reported below: 22 So. 3d 534. 

No. 07–6477. Robertson v. Louisiana. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 246 Fed. Appx. 267. 

No. 07–6481. Schremp v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6485. Carson v. Thompson, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 890. 

No. 07–6488. McRoy v. Sheahan, Sheriff, Cook County, 
Illinois, et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 205 Fed. Appx. 462. 

No. 07–6492. Alexander v. Spartenburg Public Safety 
Department et al. C. A. 4th Cir. Certiorari denied. Re­
ported below: 207 Fed. Appx. 344. 

No. 07–6493. Brewster v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6509. Obojes v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 946 So. 2d 602. 

No. 07–6511. Hernandez v. Texas. Ct. App. Tex., 2d Dist. 
Certiorari denied. 

No. 07–6512. Branch v. Turner, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6515. Harrison v. Haws, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 211 Fed. Appx. 653. 

No. 07–6526. Holub v. New Jersey. C. A. 3d Cir. Certio­
rari denied. 
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No. 07–6527. Harris v. Rozum, Superintendent, State 
Correctional Institution at Somerset. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–6528. McCray v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 07–6530. Faircloth v. Lee, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 227 Fed. Appx. 317. 

No. 07–6531. Harvey v. Plains Township Police Depart­

ment et al. C. A. 3d Cir. Certiorari denied. 

No. 07–6536. Gore v. Haws, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–6537. Jones et al. v. Los Angeles County Em­

ployee Retirement Assn. et al. C. A. 9th Cir. Certiorari 
denied. 

No. 07–6539. Ayala v. San Francisco State University. 
Ct. App. Cal., 1st App. Dist. Certiorari denied. 

No. 07–6545. Benge v. Johnson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 474 F. 3d 236. 

No. 07–6547. Jameson v. Rimmer, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 652. 

No. 07–6548. Bluitt v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 07–6551. Druery v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. Reported below: 225 S. W. 3d 491. 

No. 07–6552. Whitten v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 07–6554. Woody v. Ayres, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–6555. Warner v. Utah. Ct. App. Utah. Certiorari 
denied. 

No. 07–6557. Lewis v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 962 So. 2d 907. 
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No. 07–6642. Valdez-Bautista v. Mukasey, Attorney Gen­

eral. C. A. 2d Cir. Certiorari denied. 

No. 07–6644. Jimenez v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari de­
nied. Reported below: 481 F. 3d 1337. 

No. 07–6669. Muhammad v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 265. 

No. 07–6677. Vasquez Vallejo v. Mukasey, Attorney Gen­

eral. C. A. 5th Cir. Certiorari denied. 

No. 07–6679. Rhue v. Carroll, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 214. 

No. 07–6694. Schneller v. Main Line Hospitals, Inc., 
et al. Super. Ct. Pa. Certiorari denied. Reported below: 
919 A. 2d 984. 

No. 07–6702. Alameda v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. Reported below: 235 S. W. 3d 218. 

No. 07–6709. Yisrael, aka Jolly v. Yisrael, aka Jolly. 
Ct. App. Kan. Certiorari denied. 

No. 07–6718. Scott v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 959 So. 2d 274. 

No. 07–6753. Scott v. Illinois. App. Ct. Ill., 1st Dist. Cer­
tiorari denied. Reported below: 367 Ill. App. 3d 1094, 929 N. E. 
2d 169. 

No. 07–6779. Ashby v. Maine. Sup. Jud. Ct. Me. Certiorari 
denied. Reported below: 927 A. 2d 1172. 

No. 07–6781. Beattie v. McGrath, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6783. Amesquita v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 07–6785. Hancock v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 155 P. 3d 796. 
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No. 07–6801. Clark v. Waller, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 490 F. 3d 551. 

No. 07–6847. Brill v. Sherman Law Offices Chartered 
(two judgments). C. A. 11th Cir. Certiorari denied. 

No. 07–6864. Blackman v. Ercole, Superintendent, 
Green Haven Correctional Facility. C. A. 2d Cir. Certio­
rari denied. 

No. 07–6889. Ortiz v. New York. App. Div., Sup. Ct. N. Y., 
1st Jud. Dept. Certiorari denied. Reported below: 41 App. Div. 
3d 276, 836 N. Y. S. 2d 877. 

No. 07–6907. Harris v. United States. C. A. Fed. Cir. 
Certiorari denied. 

No. 07–6908. Hameed v. Office of Personnel Manage­

ment. C. A. Fed. Cir. Certiorari denied. Reported below: 197 
Fed. Appx. 913. 

No. 07–6957. Davis v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 318. 

No. 07–6961. Mercer v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 932. 

No. 07–6973. Khmyznikov v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–6978. George v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 198 Fed. Appx. 552. 

No. 07–6980. Payne v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 200 Fed. Appx. 864. 

No. 07–6982. McGruder v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–6995. Shull v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 367. 

No. 07–6999. Myers v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 934. 

No. 07–7001. Dawkins v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 240 Fed. Appx. 598. 
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No. 07–7004. Hinton v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 237. 

No. 07–7005. Hicks v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–7011. Atkinson v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 07–7013. Tafolla Buenrostro v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 255 Fed. Appx. 
352. 

No. 07–7014. Brillhart v. Johns, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 978. 

No. 07–7019. Moncivais v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 492 F. 3d 652. 

No. 07–7024. Griffin v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–7027. Esquivel v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 319. 

No. 07–7029. Baeza Carrasco v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 234 Fed. Appx. 283. 

No. 07–7030. Diaz-Castaneda v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 494 F. 3d 1146. 

No. 07–7034. Walker v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 07–7035. Vinasco v. Zenk, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 878. 

No. 07–7038. Olton v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 07–7039. Patton v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–7045. Ramos-Cansino v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 234 Fed. Appx. 256. 

No. 07–7046. Singleton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 313. 
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No. 07–7048. Soto-Rivas v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 266. 

No. 07–7056. Jordan v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 485 F. 3d 1214. 

No. 07–7061. Valenzuela v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 494 F. 3d 886. 

No. 07–7062. Wallace v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 87. 

No. 07–7102. Roman-Roman v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 245 Fed. Appx. 765. 

No. 07–7105. Quiroz v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–7112. Alexander v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 07–7118. Crane v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 234 Fed. Appx. 782. 

No. 07–7119. Narvaez v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 07–7120. Gomez-Acevedo v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 227 Fed. Appx. 691. 

No. 07–7121. Garnett v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 527. 

No. 07–7123. Guzman-Majano v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 234 Fed. Appx. 273. 

No. 07–7124. Barraza-Cardenas v. United States (Re­
ported below: 234 Fed. Appx. 279); Caracelo-Escalante v. 
United States (234 Fed. Appx. 281); Dominguez-Fuentes v. 
United States (234 Fed. Appx. 270); and Lopez-Cuevas, aka 
Montero-Jaras v. United States (234 Fed. Appx. 289). C. A. 
5th Cir. Certiorari denied. 

No. 07–7125. Alamilla-Carbojal v. United States (Re­
ported below: 234 Fed. Appx. 271); Benitez-Ibarra v. United 
States (234 Fed. Appx. 268); Chuqui-Marca v. United States 
(234 Fed. Appx. 281); Contreras-Garces v. United States (234 
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Fed. Appx. 302); Delgado-Medina v. United States (234 Fed. 
Appx. 275); Esquivel-Juarez v. United States (234 Fed. Appx. 
288); Garcia-Aguilar v. United States (234 Fed. Appx. 275); 
Hernandez-Huerta v. United States (234 Fed. Appx. 303); 
Hernandez-Romero v. United States (234 Fed. Appx. 270); 
Lopez-Hernandez, aka Abitia v. United States (234 Fed. 
Appx. 288); Marrufo-Villalobos v. United States (234 Fed. 
Appx. 257); Moreno, aka Moreno-Prieto v. United States 
(234 Fed. Appx. 271); and Torres-Estrada v. United States 
(234 Fed. Appx. 257). C. A. 5th Cir. Certiorari denied. 

No. 07–7127. Hall v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 240 Fed. Appx. 655. 

No. 07–7129. Wilson v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 540. 

No. 07–7130. Stoddard v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 241. 

No. 07–7132. Simpkins v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 240 Fed. Appx. 334. 

No. 07–7133. Schomer v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 783. 

No. 07–7134. Nunez v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 455 F. 3d 1223. 

No. 07–102. Randolph, Warden v. Raygoza. C. A. 7th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 474 F. 3d 958. 

No. 07–173. Belbacha v. Bush, President of the United 
States, et al. C. A. D. C. Cir. Certiorari before judgment 
denied. 

No. 07–302. Lum et al. v. Bank of America et al. C. A. 
3d Cir. Certiorari denied. Justice Breyer and Justice Alito 
took no part in the consideration or decision of this petition. 

No. 07–319. Titelman v. Titelman. Sup. Ct. Ga. Motions 
of Justice for Children et al. and Protective Mothers Alliance for 
Justice et al. for leave to file briefs as amici curiae granted. 
Certiorari denied. 
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Rehearing Denied 

No. 06–10438. Dye v. Burt, Warden, ante, p. 942; 
No. 06–10859. Flores v. Superior Court of California, 

Los Angeles County, et al., ante, p. 830; 
No. 06–11240. Dhue v. Kasle Steel Corp., ante, p. 840; 
No. 06–11491. El Bey v. Davis et al., ante, p. 849; 
No. 06–11568. Ashanti v. Tilton, Secretary, California 

Department of Corrections and Rehabilitation, ante, 
p. 851; 

No. 06–11818. Carter v. Blake, ante, p. 867; 
No. 06–11885. Conway v. Texas Board of Pardons and Pa­

roles et al., ante, p. 871; 
No. 06–11970. Callies v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 877; 
No. 06–11988. In re Williams, ante, p. 808; 
No. 06–12065. Cassell v. Christian Science Board of Di­

rectors, ante, p. 882; 
No. 06–12071. Walker v. Texas, ante, p. 882; 
No. 07–42. Stoyanov v. Department of the Navy; and 

Stoyanov v. Merit Systems Protection Board, ante, 
p. 887; 

No. 07–5264. Bell v. Davenport, ante, p. 907; 
No. 07–5394. Bell v. Kitchings, Department of Employ­

ment Services, ante, p. 915; and 
No. 07–5438. Bell v. Nordstrom et al., ante, p. 917. Peti­

tions for rehearing denied. 

November 15, 2007 

Miscellaneous Order 

No. 07A383. Schwab v. Florida. Application for stay of exe­
cution of sentence of death, presented to Justice Thomas, and 
by him referred to the Court, granted pending the timely filing 
and disposition of a petition for writ of certiorari. Should the 
petition for writ of certiorari be denied, this stay shall terminate 
automatically. In the event the petition for writ of certiorari is 
granted, the stay shall terminate upon the issuance of the man­
date of this Court. 
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November 16, 2007 

Miscellaneous Order 

No. 06–989. Hall Street Associates, L. L. C. v. Mattel, 
Inc. C. A. 9th Cir. [Certiorari granted, 550 U. S. 968.] The 
parties are directed to file supplemental briefs addressing the 
following questions: “(1) Does authority exist outside the Federal 
Arbitration Act (FAA) under which a party to litigation begun 
without reliance on the FAA may enforce a provision for judicial 
review of an arbitration award? (2) If such authority does exist, 
did the parties, in agreeing to arbitrate, rely in whole or part on 
that authority? (3) Has petitioner in the course of this litigation 
waived any reliance on authority outside the FAA for enforcing 
the judicial review provision of the parties’ arbitration agree­
ment?” Briefs, not to exceed 6,000 words, are to be filed simulta­
neously with the Clerk and served upon opposing counsel on or 
before 2 p.m., Tuesday, November 27, 2007. Reply briefs, not to 
exceed 3,000 words, may be filed with the Clerk and served upon 
opposing counsel on or before 2 p.m., Monday, December 3, 2007. 

November 20, 2007 

Probable Jurisdiction Postponed 

No. 07–77. Riley, Governor of Alabama v. Kennedy 
et al. Appeal from D. C. M. D. Ala. Further consideration of 
question of jurisdiction postponed to hearing of case on the 
merits. 

Certiorari Granted 

No. 06–939. Chamber of Commerce of the United States 
of America et al. v. Brown, Attorney General of Cali­

fornia, et al. C. A. 9th Cir. Certiorari granted. Reported 
below: 463 F. 3d 1076. 

No. 07–290. District of Columbia et al. v. Heller. C. A. 
D. C. Cir. Certiorari granted limited to the following question: 
“Whether the following provisions, D. C. Code §§ 7–2502.02(a)(4), 
22–4504(a), 7–2507.02 (2001), violate the Second Amendment 
rights of individuals who are not affiliated with any state­
regulated militia, but who wish to keep handguns and other fire­
arms for private use in their homes?” Reported below: 478 
F. 3d 370. 

http:7�2507.02
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Affirmed on Appeal 

No. 07–375. Rabiee et al. v. Dietz, Director, Alabama 
Administrative Office of Courts. Affirmed on appeal from 
D. C. N. D. Ala. 

Certiorari Granted—Vacated and Remanded 

No. 06–11372. Duarte, aka Barboza v. Mukasey, Attorney 
General. C. A. 5th Cir. Motion of petitioner for leave to pro­
ceed in forma pauperis granted. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light of 
the position asserted by the Solicitor General in his brief for 
respondent filed October 24, 2007. 

Certiorari Dismissed 

No. 07–6564. Senator v. Superior Court of California, 
Orange County, et al. Ct. App. Cal., 4th App. Dist., Div. 3. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 07–6915. Barritt v. McBride, Warden. Cir. Ct. Ohio 
County, W. Va. Motion of petitioner for leave to proceed in 
forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. 

Miscellaneous Orders 

No. 07M21. Park v. United States; and 
No. 07M22. James v. Mississippi Bar. Motions to direct the 

Clerk to file petitions for writs of certiorari out of time denied. 

No. 06–10966. Walker v. Georgia, ante, p. 833. Respondent 
is requested to file a response to the petition for rehearing within 
30 days. 

No. 06–11187. In re Gay. Motion of petitioner for reconsider­
ation of order denying leave to proceed in forma pauperis [ante, 
p. 808] denied. 

No. 06–11443. Veale v. United States. C. A. 2d Cir. Mo­
tion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 802] denied. 
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No. 07–5519. In re Nimmons. Motion of petitioner for recon­
sideration of order denying leave to proceed in forma pauperis 
[ante, p. 807] denied. 

No. 07–6604. Sibley v. Supreme Court of Florida. Sup. 
Ct. Fla. Motion of petitioner for leave to proceed in forma pau­
peris denied. Petitioner is allowed until December 17, 2007, 
within which to pay the docketing fee required by Rule 38(a) and 
to submit a petition in compliance with Rule 33.1 of the Rules of 
this Court. 

No. 07–579. In re Miles et al.; 
No. 07–580. In re Moderski et al.; 
No. 07–7388. In re Cabada Arenal; and 
No. 07–7410. In re Bass. Petitions for writs of habeas cor­

pus denied. 

No. 07–6592. In re Sibley; 
No. 07–6659. In re Winding; 
No. 07–6688. In re Cranford; 
No. 07–6805. In re Shakur; and 
No. 07–7113. In re Bell. Petitions for writs of mandamus 

denied. 

Certiorari Denied 

No. 06–11802. Eastman v. Tropicana Products, Inc. C. A. 
11th Cir. Certiorari denied. Reported below: 212 Fed. Appx. 
882. 

No. 06–12085. Barnes v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 282. 

No. 07–60. Acosta v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 470 F. 3d 132. 

No. 07–67. Kotula v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 200 Fed. Appx. 472. 

No. 07–76. Henrichs et ux. v. Valley View Development 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 474 
F. 3d 609. 

No. 07–89. Toledo et al. v. Jackson, Secretary of Hous­

ing and Urban Development. C. A. 6th Cir. Certiorari de­
nied. Reported below: 485 F. 3d 836. 
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No. 07–100. Harris County, Texas v. Staley; and 
No. 07–286. Staley v. Harris County, Texas. C. A. 5th 

Cir. Certiorari denied. Reported below: 485 F. 3d 305. 

No. 07–130. Edwards v. Kenyon. C. A. 8th Cir. Certiorari 
denied. Reported below: 462 F. 3d 802. 

No. 07–176. Amber-Messick, Administratrix of the Es­

tate of Kangas, Deceased v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 483 F. 3d 1316. 

No. 07–192. Advanced Cardiac Solutions, P. C., et al. v. 
Central Admixture Pharmacy Services, Inc., et al. C. A. 
Fed. Cir. Certiorari denied. Reported below: 482 F. 3d 1347. 

No. 07–194. Gomez v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 07–198. EMCON/OWT, Inc. v. Chao, Secretary of 
Labor, et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 224 Fed. Appx. 875. 

No. 07–202. M2 Software, Inc. v. Viacom Inc. et al. C. A. 
9th Cir. Certiorari denied. Reported below: 223 Fed. Appx. 653. 

No. 07–211. Sanchez et al. v. San Diego County, Califor­

nia, et al. C. A. 9th Cir. Certiorari denied. Reported below: 
464 F. 3d 916. 

No. 07–240. McConnell et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 478 F. 3d 1092. 

No. 07–243. Benavides Rivera et al. v. Mukasey, Attor­

ney General. C. A. 11th Cir. Certiorari denied. Reported 
below: 219 Fed. Appx. 869. 

No. 07–254. Termorio S. A. E. S. P. et al. v. Electrifica­

dora del Atlantico S. A. E. S. P. et al. C. A. D. C. Cir. 
Certiorari denied. Reported below: 487 F. 3d 928. 

No. 07–283. Miller et al. v. Brand et al. C. A. Fed. Cir. 
Certiorari denied. Reported below: 487 F. 3d 862. 

No. 07–336. National Wine & Spirits, Inc., et al. v. Michi­

gan et al. Sup. Ct. Mich. Certiorari denied. Reported below: 
477 Mich. 935, 723 N. W. 2d 834. 
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No. 07–341. Newman v. Sondhelm et al. Ct. App. Ind. 
Certiorari denied. Reported below: 860 N. E. 2d 928. 

No. 07–342. Luckey et al. v. Pinellas County, Florida, 
et al. Dist. Ct. App. Fla., 2d Dist. Certiorari denied. Re­
ported below: 967 So. 2d 915. 

No. 07–346. Township of Ann Arbor, Michigan, et al. v. 
DiLaura et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 471 F. 3d 666. 

No. 07–347. Pratt v. Pratt. Ct. App. Colo. Certiorari de­
nied. Reported below: 160 P. 3d 361. 

No. 07–349. O’Callaghan v. Milgram, Attorney General 
of New Jersey, et al. C. A. 3d Cir. Certiorari denied. Re­
ported below: 233 Fed. Appx. 181. 

No. 07–351. Delp v. Nu-Way Energy Corp. Ct. App. Tex., 
10th Dist. Certiorari denied. Reported below: 205 S. W. 3d 667. 

No. 07–354. Houlton Band of Malisett Indians v. Ryan, 
Executive Director, Maine Human Rights Commission, 
et al. C. A. 1st Cir. Certiorari denied. Reported below: 484 
F. 3d 73. 

No. 07–357. Aroostook Band of Micmacs v. Ryan, Execu­

tive Director, Maine Human Rights Commission, et al. 
C. A. 1st Cir. Certiorari denied. Reported below: 484 F. 3d 41. 

No. 07–360. Smith v. Frye, Judge, Circuit Court of West 
Virginia, 21st Judicial Circuit. C. A. 4th Cir. Certiorari de­
nied. Reported below: 488 F. 3d 263. 

No. 07–361. Williams v. Watson et al. Ct. Crim. App. 
Tenn. Certiorari denied. 

No. 07–362. Teen Ranch, Inc., et al. v. Udow et al. C. A. 
6th Cir. Certiorari denied. Reported below: 479 F. 3d 403. 

No. 07–363. Biomedino, L. L. C. v. Waters Technology 
Corp. et al. C. A. Fed. Cir. Certiorari denied. Reported 
below: 490 F. 3d 946. 

No. 07–366. Estate of Jenkins v. Bartlett. C. A. 7th Cir. 
Certiorari denied. Reported below: 487 F. 3d 482. 
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No. 07–376. Spencer Diesel Injection & Turbo, Inc. v. 
City of Sioux City, Iowa, et al. Ct. App. Iowa. Certiorari 
denied. Reported below: 735 N. W. 2d 202. 

No. 07–377. Craftsmen Limousine, Inc., et al. v. Ford 
Motor Co. et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 491 F. 3d 380. 

No. 07–378. Kuhn v. Sulzer Orthopedics, Inc., et al. 
C. A. 6th Cir. Certiorari denied. Reported below: 498 F. 3d 365. 

No. 07–379. Krouner v. Florida Bar. Sup. Ct. Fla. Cer­
tiorari denied. Reported below: 961 So. 2d 934. 

No. 07–383. Voorhees et ux. v. Board of Zoning Appeals 
of Fairfax County et al. Sup. Ct. Va. Certiorari denied. 

No. 07–390. Moseley v. Circuit Court of Virginia, Ar­

lington County. Sup. Ct. Va. Certiorari denied. Reported 
below: 273 Va. 688, 643 S. E. 2d 190. 

No. 07–392. Bluemel v. Friel, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 242 Fed. Appx. 521. 

No. 07–396. Pavlov et ux. v. Ingles Markets, Inc. C. A. 
11th Cir. Certiorari denied. Reported below: 236 Fed. Appx. 
549. 

No. 07–397. Arthur v. King, Attorney General of Ala­

bama, et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 500 F. 3d 1335. 

No. 07–398. Lacy v. California. Ct. App. Cal., 2d App. Dist. 
Certiorari denied. 

No. 07–399. Bazargani v. Snyder et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 20. 

No. 07–401. Sharon G. et vir v. Huron County Depart­

ment of Jobs and Family Services et al. Ct. App. Ohio, 
Huron County. Certiorari denied. 

No. 07–402. Food Express, Inc. v. Bostain et ux. Sup. Ct. 
Wash. Certiorari denied. Reported below: 159 Wash. 2d 700, 
153 P. 3d 846. 
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No. 07–403. French, Trustee for the Bankruptcy Es­

tate of Bemis et ux. v. Foust et al. Ct. App. Ohio, Allen 
County. Certiorari denied. 

No. 07–406. Xiaoming Wang v. China Healthways Insti­

tute, Inc. C. A. Fed. Cir. Certiorari denied. Reported below: 
491 F. 3d 1337. 

No. 07–422. Temple University Hospital v. Gallagher 
et al. Super. Ct. Pa. Certiorari denied. Reported below: 
919 A. 2d 980. 

No. 07–428. Zbuka v. Marathon Ashland Petroleum, 
LLC. C. A. 6th Cir. Certiorari denied. Reported below: 247 
Fed. Appx. 608. 

No. 07–434. Foryoh v. Triton College. C. A. 7th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 500. 

No. 07–436. Goldberg v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 491 F. 3d 668. 

No. 07–438. Moyers v. South Carolina Department of 
Labor, Licensing and Regulation, Board of Chiropractic 
Examiners. Ct. App. S. C. Certiorari denied. 

No. 07– 447. RidgeView Partners, LLC v. Entwistle 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 227 
Fed. Appx. 80. 

No. 07–448. Randlett v. Hurley, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–450. Ottesen v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–453. Canatella v. Van De Kamp et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 486 F. 3d 1128. 

No. 07–461. Kaminsky v. Saint Louis University School 
of Medicine. C. A. 8th Cir. Certiorari denied. Reported 
below: 226 Fed. Appx. 646. 

No. 07–462. Russell v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 368 Ill. App. 3d 1221, 931 
N. E. 2d 367. 
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No. 07–465. Board of Education of Fayette County, Ken­

tucky v. L. M., as Legal Guardian of T. D., a Minor, et al. 
C. A. 6th Cir. Certiorari denied. Reported below: 478 F. 3d 307. 

No. 07–477. Genendo Pharmaceutical, N. V. v. United 
States. C. A. 7th Cir. Certiorari denied. Reported below: 
485 F. 3d 958. 

No. 07–489. Welshans et al. v. Aetna Life Insurance Co. 
C. A. 6th Cir. Certiorari denied. Reported below: 481 F. 3d 369. 

No. 07–505. Holmes v. Waller, Warden, et al. C. A. 5th 
Cir. Certiorari denied. 

No. 07–509. Leslie v. Johnson et al. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 241 Fed. Appx. 305. 

No. 07–517. King v. Conroe Independent School District 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 289 
Fed. Appx. 1. 

No. 07–518. Munoz-Franco v. United States;
 
No. 07–528. Umpierre-Hernandez v. United States;
 
No. 07–530. Gutierrez-Rodriguez v. United States; and
 
No. 07–536. Sanchez-Aran v. United States. C. A. 1st Cir.
 

Certiorari denied. Reported below: 487 F. 3d 25. 

No. 07–520. Williams v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 450. 

No. 07–561. Lopez v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 230 Fed. Appx. 853. 

No. 07–566. Perez v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 246 Fed. Appx. 140. 

No. 07–567. Piedad Ortiz v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–5006. McCargo v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 464 F. 3d 192. 

No. 07–5131. Guice v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. Reported below: 952 So. 2d 129. 

No. 07–5140. Amerson v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 483 F. 3d 73. 
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No. 07–5195. Reynard v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 473 F. 3d 1008. 

No. 07–5333. Powell v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 483 F. 3d 836. 

No. 07–5337. Landsaw v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 773. 

No. 07–5449. Anaya v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 221 Fed. Appx. 580. 

No. 07–5600. McNeill v. Polk, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 476 F. 3d 206. 

No. 07–5733. Cain v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 487 F. 3d 1108. 

No. 07–5798. Griffin v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 953 So. 2d 541. 

No. 07–5928. Smith v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 486 F. 3d 849. 

No. 07–5985. Eversole v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 487 F. 3d 1024. 

No. 07–6068. Ward v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 07–6080. Thornton v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 41 Cal. 4th 391, 161 P. 3d 3. 

No. 07–6135. Willoughby v. Kentucky. Sup. Ct. Ky. Cer­
tiorari denied. 

No. 07–6410. Dill v. Allen, Commissioner, Alabama De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 488 F. 3d 1344. 

No. 07–6566. Felix v. Adams, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 218. 

No. 07–6574. Yee v. Marshall, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 463 F. 3d 893. 

No. 07–6579. Machado v. Yates, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 618. 
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No. 07–6582. Sibley v. Sibley. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 972 So. 2d 194. 

No. 07–6584. Lane v. Chapin. C. A. 8th Cir. Certiorari 
denied. 

No. 07–6594. Collins v. Horel, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6596. Campbell v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. Reported below: 226 S. W. 3d 418. 

No. 07–6597. Peede v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 955 So. 2d 480. 

No. 07–6599. Tyler v. Cain, Warden. Sup. Ct. La. Certio­
rari denied. Reported below: 959 So. 2d 487. 

No. 07–6605. Ayala v. Sait et al. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–6608. Batshever v. Cuomo, Attorney General of 
New York, et al. C. A. 2d Cir. Certiorari denied. 

No. 07–6612. Barnett v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6613. Allen v. Terrell, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 07–6614. Banks v. Chrones, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6615. Brown v. Arizona. Ct. App. Ariz. Certiorari 
denied. 

No. 07–6616. Armenta v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6617. Castaneda v. Runnels, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–6624. Morgan v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 
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No. 07–6630. Pompa v. Shannon, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 07–6631. Reed v. Hengstler. Ct. App. Ind. Certio­
rari denied. 

No. 07–6633. Waters v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–6635. Workman v. Iowa. Dist. Ct. Polk County, Iowa. 
Certiorari denied. 

No. 07–6643. Johnson v. Walker, Chief Judge, United 
States District Court for the Northern District of Cali­

fornia, et al. C. A. 9th Cir. Certiorari denied. 

No. 07–6645. Smith v. Kentucky. Sup. Ct. Ky. Certiorari 
denied. 

No. 07–6646. Johnson v. Hall, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 07–6650. Billard v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–6652. Ortiz Arce v. Outlaw, Warden, et al. C. A. 
3d Cir. Certiorari denied. 

No. 07–6655. Kern v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 07–6668. Stoller v. Google, Inc., et al. C. A. 7th Cir. 
Certiorari denied. 

No. 07–6670. Marino v. Humphrey. C. A. 2d Cir. Certio­
rari denied. 

No. 07–6678. Segoviano v. Duncan, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6680. Shelley v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6681. Wright v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 473 F. 3d 85. 
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No. 07–6682. Winfield v. Missouri. Sup. Ct. Mo. Certio­
rari denied. 

No. 07–6683. Curtis v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 248 Fed. Appx. 773. 

No. 07–6684. Marino v. Berbary, Superintendent, Col­

lins Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 07–6686. Sharp v. Minnesota. Ct. App. Minn. Certio­
rari denied. 

No. 07–6687. Birch v. Belleque, Superintendent, Oregon 
State Penitentiary. C. A. 9th Cir. Certiorari denied. Re­
ported below: 224 Fed. Appx. 705. 

No. 07–6693. Evins v. South Carolina. Sup. Ct. S. C. Cer­
tiorari denied. Reported below: 373 S. C. 404, 645 S. E. 2d 904. 

No. 07–6696. Smith v. Sedgwick County District Court. 
C. A. 10th Cir. Certiorari denied. Reported below: 244 Fed. 
Appx. 199. 

No. 07–6697. Richards v. Hess et al. Cir. Ct. Calhoun 
County, W. Va. Certiorari denied. 

No. 07–6699. McCulley v. City of Tucson, Arizona, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 217 Fed. 
Appx. 626. 

No. 07–6701. Jones v. Mitchem, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 07–6708. Waldon v. Wilkins. Ct. App. Ind. Certiorari 
denied. Reported below: 859 N. E. 2d 395. 

No. 07–6713. Caballero v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 07–6717. Woo v. Beard, Secretary, Pennsylvania De­

partment of Corrections, et al. C. A. 3d Cir. Certiorari 
denied. 

No. 07–6724. Brantley v. Florida. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 959 So. 2d 1194. 
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No. 07–6729. Thues v. McDaniel, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6732. Martin v. Stack. C. A. 4th Cir. Certiorari de­
nied. Reported below: 227 Fed. Appx. 277. 

No. 07–6733. Stoyer v. Community Housing Network, 
Inc., et al. C. A. 6th Cir. Certiorari denied. 

No. 07– 6739. Jones v. Fay. Ct. App. Minn. Certiorari 
denied. 

No. 07–6740. Wilke v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6746. Vaughan v. Workman. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 959 So. 2d 744. 

No. 07–6755. Lang v. McCollum, Attorney General of 
Florida, et al. C. A. 11th Cir. Certiorari denied. 

No. 07–6757. Bailey v. Cortez Masto, Attorney General 
of Nevada, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 237 Fed. Appx. 280. 

No. 07–6765. Blakey v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 237 Fed. Appx. 927. 

No. 07–6789. Hernandez-Valdez, aka Aguirre-Virgil v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 233 Fed. Appx. 405. 

No. 07–6802. Colon v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 07–6812. Sykes v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 242 Fed. Appx. 900. 

No. 07–6818. Williams v. Florida. Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 959 So. 2d 260. 

No. 07–6832. Batts v. Connecticut. Sup. Ct. Conn. Cer­
tiorari denied. Reported below: 281 Conn. 682, 916 A. 2d 788. 
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No. 07–6833. Abulkhair v. Passaic County Board of So­

cial Services et al. Sup. Ct. N. J. Certiorari denied. 

No. 07–6835. Baeta v. Cortez Masto, Attorney General 
of Nevada, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 238 Fed. Appx. 293. 

No. 07–6848. Barfield v. Cortez Masto, Attorney Gen­

eral of Nevada, et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 247 Fed. Appx. 608. 

No. 07–6856. Wynn v. Florida (three judgments). Dist. Ct. 
App. Fla., 1st Dist. Certiorari denied. Reported below: 961 So. 
2d 942 (second judgment) and 1003 (first judgment); 963 So. 2d 
706 (third judgment). 

No. 07–6862. Sykes v. Horry County, South Carolina, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 220 
Fed. Appx. 208. 

No. 07–6865. Alexander v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 07–6873. Coverson v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 07–6878. Price, aka Rock v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 498 F. 3d 613. 

No. 07–6888. Pritchett v. Smith, Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 214 Fed. Appx. 270. 

No. 07–6894. McDaniel v. Colorado. Ct. App. Colo. Cer­
tiorari denied. 

No. 07–6899. Yang v. City of San Jose, California. Ct. 
App. Cal., 6th App. Dist. Certiorari denied. 

No. 07–6910. Martinez, aka Saucedo Calderon v. Her­

nandez, Warden. C. A. 9th Cir. Certiorari denied. 

No. 07–6928. Hokenstrom v. Cattell, Warden. C. A. 1st 
Cir. Certiorari denied. 

No. 07–6943. Wilson v. Stowitzky, Superintendent, State 
Correctional Institution at Mercer, et al. C. A. 3d Cir. 
Certiorari denied. 
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No. 07–6964. Brigance v. Knowles, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 07–6966. Adams v. George, Judge, Superior Court of 
Georgia, Cobb County (two judgments). Sup. Ct. Ga. Certio­
rari denied. 

No. 07–6968. Amedeo v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 487 F. 3d 823. 

No. 07–6981. Newman v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–6987. Kretchmar v. Beard, Secretary, Pennsylva­

nia Department of Corrections, et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 241 Fed. Appx. 863. 

No. 07–6992. Greer v. Minnesota et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 493 F. 3d 952. 

No. 07–6993. Trimble v. Colorado. Ct. App. Colo. Certio­
rari denied. 

No. 07–6996. Strasburg v. California. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. Reported below: 148 Cal. App. 
4th 1052, 56 Cal. Rptr. 3d 306. 

No. 07–7017. Penrod v. United States Court of Appeals 
for the Tenth Circuit. C. A. 10th Cir. Certiorari denied. 

No. 07–7033. Tweed v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–7070. Polynice v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 483 F. 3d 1169. 

No. 07–7071. Overstreet v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 190 Fed. Appx. 291. 

No. 07–7077. Kallo v. Garcia, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 756. 

No. 07–7085. Red Star v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 401. 
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No. 07–7086. Harrison, aka Green v. United States. 
C. A. 5th Cir. Certiorari denied. 

No. 07–7087. Gilyard v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–7089. Whitehead v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 487 F. 3d 1068. 

No. 07–7092. Brown v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 498 F. 3d 523. 

No. 07–7096. Burrell v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7101. Saunders v. Russo, Superintendent, Souza-

Baranowski Correctional Center. C. A. 1st Cir. Certio­
rari denied. 

No. 07–7131. Stroman v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 500 F. 3d 61. 

No. 07–7135. Estrada-Diaz v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 07–7136. Dean v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 243 Fed. Appx. 780. 

No. 07–7138. Miles, aka Lay v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 239 Fed. Appx. 148. 

No. 07–7139. McCullough v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 236 Fed. Appx. 615. 

No. 07–7140. Polk v. United States. C. A. Fed. Cir. Cer­
tiorari denied. Reported below: 229 Fed. Appx. 921. 

No. 07–7143. Horicianu v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 723. 

No. 07–7148. Hinojosa v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–7157. Chavez-Barraza v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 237 Fed. Appx. 946. 

No. 07–7158. Evans v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 486 F. 3d 315. 
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No. 07–7160. Griffin v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–7161. Phillips v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–7164. Mackey v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 907. 

No. 07–7167. Quinn v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 431. 

No. 07–7168. Rivera-Cruz v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 07–7169. Reyes v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 243 Fed. Appx. 858. 

No. 07–7172. Heijnen v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 297. 

No. 07–7173. Heijnen v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 725. 

No. 07–7175. Gordon v. Lappin, Director, Federal Bu­

reau of Prisons, et al. C. A. 3d Cir. Certiorari denied. Re­
ported below: 224 Fed. Appx. 192. 

No. 07–7182. Cook v. Craig, Warden. C. A. 3d Cir. Certio­
rari denied. Reported below: 241 Fed. Appx. 828. 

No. 07–7188. Sinesterra Colorado v. United States. 
C. A. 11th Cir. Certiorari denied. 

No. 07–7192. Suggs v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–7193. Suggs v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–7194. Jaffrie v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 234 Fed. Appx. 326. 

No. 07–7195. Khanalizadeh v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 493 F. 3d 479. 

No. 07–7199. Williams v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 233 Fed. Appx. 441. 
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No. 07–7205. Vazquez-Mendez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 07–7208. Craft v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 495 F. 3d 259. 

No. 07–7214. Labra-Morales v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 229 Fed. Appx. 497. 

No. 07–7217. Alexander v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 399. 

No. 07–7230. Nance v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 481 F. 3d 882. 

No. 07–7231. Nicolas-Marcial v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 235 Fed. Appx. 460. 

No. 07–7232. Owens v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–7235. Cuevas v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 496 F. 3d 256. 

No. 07–7236. Yongo v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–7238. Bibler v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 495 F. 3d 621. 

No. 07–7242. Turner v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 233 Fed. Appx. 576. 

No. 07–7247. Ogletree v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–7249. Mackey v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 907. 

No. 07–7251. Evans v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 07–7254. White v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–7257. Watzman v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 486 F. 3d 1004. 
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No. 07–7259. Alvarez v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 07–7262. Brunet v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7265. Leach v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 491 F. 3d 858. 

No. 07–7266. Lightfoot v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 483 F. 3d 876. 

No. 07–7269. Brown v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 215 Fed. Appx. 208. 

No. 07–7282. Clarke v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 831. 

No. 07–7283. 
tiorari denied. 

No. 07–7286. 
tiorari denied. 

No. 07–7289. 
tiorari denied. 

No. 07–7293. 

Chan v. United States. C. A. 5th Cir. Cer-
Reported below: 236 Fed. Appx. 39. 

Godwin v. United States. C. A. 4th Cir. Cer-
Reported below: 242 Fed. Appx. 898. 

Lendos v. United States. C. A. 7th Cir. Cer-

Benzing v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 623. 

No. 07–7295. Trujillo v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 814. 

No. 07–7300. Riddick v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–7302. Avila-Sifuentes v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 237 Fed. Appx. 971. 

No. 07–7305. Soto v. United States. C. A. 5th Cir. Certio­
rari denied. 

No. 07–7306. Smith v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 356. 

No. 07–7307. Ciqueiros Viscarra v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 494 F. 3d 490. 
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No. 07–7308. Hernandez-Gonzalez v. United States. 
C. A. 3d Cir. Certiorari denied. Reported below: 495 F. 3d 55. 

No. 07–7310. Gaines v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 487. 

No. 07–7311. Henry v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–7313. Harris v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 234 Fed. Appx. 57. 

No. 07–7314. Gonzalez v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 495 F. 3d 577. 

No. 07–7315. Hrobowski v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 108. 

No. 07–7318. Gravley v. Speranza et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 213. 

No. 07–7319. Russell v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7320. Ray v. United States. C. A. 4th Cir. Certio­
rari denied. 

No. 07–7321. Garcia-Cardenas v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 242 Fed. Appx. 
579. 

No. 07–7325. Spurlock v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 495 F. 3d 1011. 

No. 07–7326. Santamaria v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 492 F. 3d 930. 

No. 07–7333. Chacon-Camacho v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 239 Fed. Appx. 922. 

No. 07–7334. Castorena-Ibarra v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 230 Fed. Appx. 
846. 

No. 07–7338. Lee v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 242 Fed. Appx. 209. 
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No. 07–7341. Holbrook v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 29. 

No. 07–7342. Garcia v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 65 M. J. 334. 

No. 07–7343. Gasca v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 459. 

No. 07–7344. Fulton v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–7346. Gil-Carmona v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 497 F. 3d 52. 

No. 07–7352. Cedeno v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 243 Fed. Appx. 682. 

No. 07–7356. Bracy v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 154. 

No. 07–7358. Henderson, aka Sykes v. United States. 
C. A. 4th Cir. Certiorari denied. Reported below: 237 Fed. 
Appx. 834. 

No. 07–7361. Strader v. Illinois. App. Ct. Ill., 5th Dist. 
Certiorari denied. 

No. 07–7372. Ticas v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 402. 

No. 07–7374. Jackson v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 504 F. 3d 250. 

No. 07–7375. Velasquez-Lagunas v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 235 Fed. Appx. 501. 

No. 07–7377. Janati v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 237 Fed. Appx. 843. 

No. 07–7379. Summerville v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 236 Fed. Appx. 871. 

No. 07–7382. Naranjo v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 167. 

No. 07–384. Daniel Measurement Services, Inc. v. Eagle 
Research Corp. Cir. Ct. Putnam County, W. Va. Motions of 
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Product Liability Advisory Council, Inc., National Association of 
Manufacturers et al., and Washington Legal Foundation for leave 
to file briefs as amici curiae granted. Certiorari denied. 

No. 07–7241. Washington v. United States. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider­
ation or decision of this petition. 

Rehearing Denied 

No. 06–1193. Gambla v. Woodson, ante, p. 810; 
No. 06–1426. Jackson v. Fisher et al., ante, p. 812; 
No. 06–1476. Duff v. Nevada et al., ante, p. 813; 
No. 06–1478. Alderman v. Terry, Warden, ante, p. 813; 
No. 06–1483. Tecchio et ux. v. Citicorp Mortgage, Inc., 

ante, p. 814; 
No. 06–1513. Regatta Bay Ltd. v. United States, ante, 

p. 815; 
No. 06–1545. R. J. Reynolds Tobacco Co. et al. v. Engle 

et al., ante, p. 941; 
No. 06–1556. Duff v. Nevada et al., ante, p. 817; 
No. 06–1607. Abusheikh v. Keisler, Acting Attorney 

General, et al., ante, p. 820; 
No. 06–1655. Tung v. Chiu, ante, p. 823; 
No. 06–1686. Pallisco v. Huron Township, Michigan, 

et al., ante, p. 824; 
No. 06–1705. In re Po Kee Wong, ante, p. 807; 
No. 06–1706. Wordlaw v. City of Chicago, Illinois, et al., 

ante, p. 826; 
No. 06–10088. Barraza Cazares v. United States, ante, 

p. 827; 
No. 06–10156. McCormick v. Braverman et al., ante, 

p. 828; 
No. 06–10835. Tillman v. United States, ante, p. 830; 
No. 06–11084. Deere v. Williams, Warden, ante, p. 835; 
No. 06–11138. Petties v. Keisler, Acting Attorney Gen­

eral, ante, p. 837; 
No. 06–11185. Brown v. Florida, ante, p. 838; 
No. 06–11192. Holts v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 838; 
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No. 06–11273. Johnson v. Curtis, Warden, ante, p. 841; 
No. 06–11295. In re Allen, ante, p. 809; 
No. 06–11362. Bakarich v. New Jersey, ante, p. 844; 
No. 06–11365. Moore v. Purkett, Superintendent, East­

ern Reception, Diagnostic and Correctional Center, ante, 
p. 844; 

No. 06–11461. Hand v. Cargill Fertilizer, Inc., et al., 
ante, p. 847; 

No. 06–11596. Nghiem v. Fujitsu Microelectronics, Inc., 
aka Fujitsu Microelectronics America, Inc., et al., ante, 
p. 853; 

No. 06–11709. Ghee v. Target National Bank, fka Retail­

ers National Bank-Target Visa, ante, p. 859; 
No. 06–11714. Hinton v. United States, ante, p. 860; 
No. 06–11720. Stringer v. Lowe, ante, p. 860; 
No. 06–11769. Henderson v. Virginia, ante, p. 863; 
No. 06–11778. Nakagawa v. Shelton, ante, p. 864; 
No. 06–11827. Watson v. United States, ante, p. 868; 
No. 06–11871. Long v. Kentucky et al., ante, p. 870; 
No. 06–11942. Genao v. United States, ante, p. 875; 
No. 06–11968. Dray v. Court of Common Pleas of Ohio, 

Allen County, et al., ante, p. 876; 
No. 06–11973. In re DuBose, ante, p. 809; 
No. 06–12004. In re Merritt, ante, p. 808; 
No. 06–12016. Jackson v. Library of Congress, ante, 

p. 879; 
No. 06–12028. Nguyen v. United States, ante, p. 880; 
No. 06–12054. Searles v. West Hartford Board of Edu­

cation et al.; Searles v. Relic et al.; and Searles v. West 
Hartford Board of Education et al., ante, p. 881; 

No. 06–12057. Moore v. City of Detroit, Michigan, et al., 
ante, p. 881; 

No. 06–12083. Moffett v. Endicott, Warden, ante, p. 883; 
No. 06–12088. Hurst v. Trader, Judge, Court of Common 

Pleas of Delaware, et al., ante, p. 883; 
No. 07–11. Smith v. Friedman et al., ante, p. 886; 
No. 07–58. Eichholz v. United States District Court for 

the Southern District of Georgia, ante, p. 888; 
No. 07–120. Lambert v. Department of State et al., ante, 

p. 890; 
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No. 07–145. Tittle v. Astrue, Commissioner of Social Se­

curity, ante, p. 890; 
No. 07–171. Florance v. Taylor, ante, p. 891; 
No. 07–228. Sassower v. United States, ante, p. 892; 
No. 07–5023. Pender v. Union of C. S. E. A. et al., ante, 

p. 893; 
No. 07–5059. Lynd v. Hall, Warden, ante, p. 895; 
No. 07–5066. Thomas v. Hulick, Warden, ante, p. 895; 
No. 07–5068. McKee v. Mitchell, County Attorney, Os­

wego, New York, ante, p. 896; 
No. 07–5070. Pender v. Potter, Postmaster General, et 

al., ante, p. 896; 
No. 07–5106. Gibson v. Adams, Warden, et al., ante, p. 898; 
No. 07–5143. Penny v. Booker, Warden, ante, p. 900; 
No. 07–5158. Turner v. Kerestes, Superintendent, State 

Correctional Institution at Mahanoy, et al., ante, p. 900; 
No. 07–5176. Basilio et vir v. Camray Development & 

Construction Co. et al., ante, p. 902; 
No. 07–5219. Favors v. Garrett et al., ante, p. 904; 
No. 07–5358. In re Paschal, ante, p. 807; 
No. 07–5371. Brown v. McDonough, Secretary, Florida 

Department of Corrections, ante, p. 913; 
No. 07–5413. Murray et ux. v. Town of Mansura, Louisi­

ana, et al., ante, p. 915; 
No. 07–5446. Ackerman v. Fortis, Inc., et al., ante, p. 917; 
No. 07–5508. In re Baer, ante, p. 808; 
No. 07–5561. Timmons v. Manatt, Phelps & Phillips, LLP, 

et al., ante, p. 923; 
No. 07–5578. Sai Zhao Jiang v. Keisler, Acting Attorney 

General, ante, p. 924; 
No. 07–5629. Michalski v. New York, ante, p. 954; 
No. 07–5670. Price v. McCormack et al., ante, p. 955; 
No. 07–5676. In re Dunlap, ante, p. 946; 
No. 07–5835. In re Simon, ante, p. 946; 
No. 07–5843. In re Brogdon, ante, p. 808; 
No. 07–5879. Davis v. Bacon et al., ante, p. 978; 
No. 07–5917. Hanna v. Jeffreys, Warden, ante, p. 933; 
No. 07–6369. In re Caldwell, ante, p. 946; and 
No. 07–6657. Watters v. United States, ante, p. 985. 

Petitions for rehearing denied. 
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No. 07–24. Bilal v. BP America, Inc., et al., ante, p. 943. 
Petition for rehearing denied. Justice Breyer took no part in 
the consideration or decision of this petition. 

November 30, 2007 

Dismissal Under Rule 46 

No. 07–511. Alston et al. v. Advanced Brands & Import­

ing, Inc., et al. C. A. 6th Cir. Certiorari dismissed under this 
Court’s Rule 46. Reported below: 494 F. 3d 562. 

December 3, 2007 

Certiorari Dismissed 

No. 07–6768. Al-Hakim v. Publix Supermarkets. Dist. Ct. 
App. Fla., 2d Dist. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. As petitioner has repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 
Justice Stevens dissents. See id., at 4, and cases cited therein. 
Reported below: 965 So. 2d 130. 

No. 07–6778. Rondeau v. Supreme Court of New Hamp­

shire. Sup. Ct. N. H. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. As petitioner has repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 
Justice Stevens dissents. See id., at 4, and cases cited therein. 

Miscellaneous Orders 

No. 07M23. De Silva v. Pitts et ux. Motion to direct the 
Clerk to file petition for writ of certiorari out of time denied. 
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No. 07M24. Hamrick v. Bush, President of the United 
States, et al. Motion for leave to proceed as a seaman denied. 

No. 06–937. Quanta Computer, Inc., et al. v. LG Elec­

tronics, Inc. C. A. Fed. Cir. [Certiorari granted, 551 U. S. 
1187.] Motion of petitioners for leave to file volume II of the 
joint appendix under seal granted. 

No. 06–1346. Ali v. Achim et al. C. A. 7th Cir. [Certiorari 
granted, 551 U. S. 1188.] Motion of petitioner to dispense with 
printing the joint appendix granted. 

No. 06–12111. In re Skillern. Motion of petitioner for re­
consideration of order denying leave to proceed in forma pau­
peris [ante, p. 808] denied. 

No. 07–21. Crawford et al. v. Marion County Election 
Board et al.; and 

No. 07–25. Indiana Democratic Party et al. v. Rokita, 
Secretary of State of Indiana, et al. C. A. 7th Cir. [Cer­
tiorari granted, 551 U. S. 1192.] Motion of Current and Former 
Secretaries of State for leave to file a brief as amici curiae 
granted. 

No. 07–270. Board of Education of the City School Dis­

trict of the City of New York v. Gulino et al. C. A. 2d 
Cir. The Solicitor General is invited to file a brief in this case 
expressing the views of the United States. 

No. 07–5013. In re Rogers. Motion of petitioner for recon­
sideration of order denying leave to proceed in forma pauperis 
[ante, p. 808] denied. 

No. 07–5750. Turner v. Donnelly et al. C. A. 3d Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 803] denied. 

No. 07–7467. In re Carroll; and 
No. 07–7580. In re Tellier et al. Petitions for writs of 

habeas corpus denied. 

No. 07–6855. In re Miller. Petition for writ of mandamus 
denied. 

No. 07–6850. In re Bravo. Petition for writ of mandamus 
and/or prohibition denied. 
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Certiorari Granted 
No. 06–1204. Republic of the Philippines et al. v. Pimen­

tel et al. C. A. 9th Cir. Certiorari granted. In addition to 
the question presented by the petition, the parties are directed 
to brief and argue on the following questions: “Whether the Re­
public of the Philippines (Republic) and its Presidential Commis­
sion on Good Government (PCGG), having been dismissed from 
the interpleader action based on their successful assertion of sov­
ereign immunity, had the right to appeal the District Court’s 
determination that they were not indispensable parties under 
Federal Rule of Civil Procedure 19(b); and whether the Republic 
and its PCGG have the right to seek this Court’s review of the 
Court of Appeals’ opinion affirming the District Court.” Re­
ported below: 464 F. 3d 885. 

No. 07–308. United States v. Clintwood Elkhorn Mining 
Co. et al. C. A. Fed. Cir. Certiorari granted. Reported 
below: 473 F. 3d 1373. 

No. 07–440. Rothgery v. Gillespie County, Texas. C. A. 
5th Cir. Certiorari granted. Reported below: 491 F. 3d 293. 

Certiorari Denied 
No. 06–1637. Hodges v. Mississippi. Sup. Ct. Miss. Certio­

rari denied. Reported below: 949 So. 2d 706. 

No. 06–11844. Taylor v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 482 F. 3d 315. 

No. 06–12099. Gaytan-Gonzalez, aka Gonzalez v. United 
States. C. A. 9th Cir. Certiorari denied. Reported below: 224 
Fed. Appx. 631. 

No. 07–10. Montes v. Ransom et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 219 Fed. Appx. 378. 

No. 07–48. Seiber et vir v. Oregon. Ct. App. Ore. Certio­
rari denied. Reported below: 210 Ore. App. 215, 149 P. 3d 1243. 

No. 07–101. Finlayson-Green v. Mukasey, Attorney Gen­

eral. C. A. 11th Cir. Certiorari denied. Reported below: 228 
Fed. Appx. 919. 

No. 07–128. Jindal United Steel Corp. et al. v. Chao, Sec­

retary of Labor, et al. C. A. 5th Cir. Certiorari denied. 
Reported below: 480 F. 3d 320. 
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No. 07–137. Baranowski v. Hart et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 438 F. 3d 112. 

No. 07–164. Kinder Morgan CO2 Co., L. P. v. Heimann 
et al. Ct. App. N. M. Certiorari denied. Reported below: 140 
N. M. 552, 144 P. 3d 111. 

No. 07–226. Rinaldi v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 461 F. 3d 922. 

No. 07–261. Life Partners, Inc. v. Morrison, Commis­

sioner, Virginia State Corporation Commission, et al. 
C. A. 4th Cir. Certiorari denied. Reported below: 484 F. 3d 284. 

No. 07–266. Perfect 10, Inc. v. CCBill LLC et al. C. A. 
9th Cir. Certiorari denied. Reported below: 488 F. 3d 1102. 

No. 07–420. Village of Glendale, Ohio v. Pagan. C. A. 
6th Cir. Certiorari denied. Reported below: 492 F. 3d 766. 

No. 07–427. Vasquez v. Los Angeles County, California, 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 487 
F. 3d 1246. 

No. 07–433. Dominick v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–441. Craig v. Louisiana. Ct. App. La., 1st Cir. Cer­
tiorari denied. Reported below: 944 So. 2d 660. 

No. 07–442. Raiser v. Brigham Young University. Ct. 
App. Utah. Certiorari denied. 

No. 07–445. Morgan v. Chicago Title Insurance Co. 
C. A. 9th Cir. Certiorari denied. Reported below: 230 Fed. 
Appx. 656. 

No. 07–451. Panhandle Producers & Royalty Owners 
Assn. et al. v. Oklahoma Tax Commission et al. Ct. App. 
Okla. Certiorari denied. Reported below: 162 P. 3d 960. 

No. 07–456. Bagherpour v. Snyder et ux. C. A. 3d Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 20. 

No. 07–485. Roque-Espinosa v. Mukasey, Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. Reported below: 229 
Fed. Appx. 495. 



552ORD Unit: $PT1 [05-07-12 15:18:40] PGT: ORD1BV (Bound Volume)

ORDERS 1063 

552 U. S. December 3, 2007 

No. 07–490. Downer et al. v. Siegel. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 489 F. 3d 623. 

No. 07–498. Fingal-Griffin v. Office of Chief Discipli­

nary Counsel. Sup. Ct. Mo. Certiorari denied. 

No. 07–514. Rainey v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford. C. A. 3d 
Cir. Certiorari denied. 

No. 07–546. Whitehead v. ABB Lummus Global BV. C. A. 
5th Cir. Certiorari denied. Reported below: 235 Fed. Appx. 241. 

No. 07–555. Rosenberg v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 985. 

No. 07–571. Hilvety v. Commissioner of Internal Reve­

nue. C. A. 7th Cir. Certiorari denied. Reported below: 216 
Fed. Appx. 582. 

No. 07–578. Burt v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 495 F. 3d 733. 

No. 07–598. Davis v. United States. C. A. D. C. Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 747. 

No. 07–603. Hildreth v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 485 F. 3d 1120. 

No. 07–5060. Lopez v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 222 Fed. Appx. 404. 

No. 07–5307. King v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 225 Fed. Appx. 250. 

No. 07–5323. Carter v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 481 F. 3d 601. 

No. 07–5338. Lear v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 954 So. 2d 31. 

No. 07–5487. Ledesma v. California; and 
No. 07–5732. Catalan v. California. Ct. App. Cal., 2d App. 

Dist. Certiorari denied. 

No. 07–5582. Spencer v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 478 F. 3d 224. 
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No. 07–5681. Jones v. Astrue, Commissioner of Social Se­

curity. C. A. 5th Cir. Certiorari denied. Reported below: 228 
Fed. Appx. 403. 

No. 07–5787. Edmonds v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. Reported below: 955 So. 2d 787. 

No. 07–5863. Van v. Harry, Warden. C. A. 6th Cir. Certio­
rari denied. Reported below: 475 F. 3d 292. 

No. 07–6008. Stevens v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 07–6056. Hertzel v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 07–6235. Crawford v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 487 F. 3d 1101. 

No. 07–6248. Johnson v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 483 F. 3d 278. 

No. 07–6270. Brydon v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 472. 

No. 07–6297. Moore v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 13. 

No. 07–6313. Bonnell v. Ishee, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 517. 

No. 07–6439. Schwartz v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 914. 

No. 07–6685. McCulley v. Schwenn et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 475. 

No. 07–6735. Elasali v. Soares et al. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. 

No. 07–6736. Strong v. Davis, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–6749. Cobin v. Cobin. Sup. Ct. S. C. Certiorari 
denied. 
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No. 07–6751. Murry v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 957 So. 2d 1180. 

No. 07– 6759. Armentero v. Michigan. Cir. Ct. Wayne 
County, Mich. Certiorari denied. 

No. 07–6761. Brown v. Conway, Superintendent, Attica 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 07–6769. Schnabel v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 07–6777. Wavra v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 246 Fed. Appx. 11. 

No. 07–6782. Anderson v. Turner. C. A. 5th Cir. Certio­
rari denied. Reported below: 231 Fed. Appx. 383. 

No. 07–6799. Davis v. New York. App. Div., Sup. Ct. N. Y., 
4th Jud. Dept. Certiorari denied. Reported below: 38 App. Div. 
3d 1170, 832 N. Y. S. 2d 352. 

No. 07–6806. Rose v. Oklahoma. Ct. Crim. App. Okla. Cer­
tiorari denied. 

No. 07–6807. Shah v. Patel et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 232 Fed. Appx. 743. 

No. 07–6809. Tolbert v. Jackson County, Missouri. Ct. 
App. Mo., Western Dist. Certiorari denied. Reported below: 
224 S. W. 3d 65. 

No. 07–6813. McKinney v. Nebraska. Sup. Ct. Neb. Cer­
tiorari denied. Reported below: 273 Neb. 346, 730 N. W. 2d 74. 

No. 07–6819. Villasenor v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 07–6824. Diaz v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–6838. Taylor v. Harry, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6839. Washington v. Elliott et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 171. 
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No. 07–6841. Turner v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 07–6842. Mays v. Trombley, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6844. Erickson v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 243 Fed. Appx. 524. 

No. 07–6851. Jamison v. West Valley City, Utah, et al. 
C. A. 10th Cir. Certiorari denied. 

No. 07–6852. El Mansouri v. Workman, Warden. C. A. 
10th Cir. Certiorari denied. Reported below: 235 Fed. Appx. 
713. 

No. 07–6854. Pike v. Bissonette, Superintendent, Massa­

chusetts Correctional Institution at Framingham. C. A. 
1st Cir. Certiorari denied. Reported below: 492 F. 3d 61. 

No. 07–6858. Wilson v. Giles, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 07–6863. Altergott v. McDaniel, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–6866. Adams v. Florida et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–6868. Young v. Sullivan, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6869. Redpath v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–6872. Creamer v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 07–6875. Davis v. Sowers, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 230 Fed. Appx. 310. 

No. 07–6876. Vincent v. New Mexico. Ct. App. N. M. Cer­
tiorari denied. Reported below: 137 N. M. 462, 112 P. 3d 1119. 
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No. 07–6881. Selensky v. Mobile Infirmary et al. C. A. 
11th Cir. Certiorari denied. Reported below: 221 Fed. Appx. 
814. 

No. 07–6885. Thompson v. Smith, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 07–6895. Emerson v. Louisiana. C. A. 5th Cir. Certio­
rari denied. Reported below: 248 Fed. Appx. 499. 

No. 07–6896. Peoples v. Vegch, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6897. Lucky v. Houston Police Department. C. A. 
D. C. Cir. Certiorari denied. Reported below: 232 Fed. Appx. 5. 

No. 07–6898. James v. Pennsylvania Department of Cor­

rections et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 230 Fed. Appx. 195. 

No. 07–6902. Vaughn v. Montana. Sup. Ct. Mont. Certio­
rari denied. Reported below: 338 Mont. 97, 164 P. 3d 873. 

No. 07–6903. Nickerson v. Doughty, Warden, et al. C. A. 
5th Cir. Certiorari denied. 

No. 07–6906. Edmond v. Kelly, Superintendent, Central 
Mississippi Correctional Facility. C. A. 5th Cir. Certio­
rari denied. 

No. 07–6911. Kirkland v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 07–6912. Jackson v. Unknown Party. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6917. Abilez v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 41 Cal. 4th 472, 161 P. 3d 58. 

No. 07–6918. Beaver v. Welch, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 07–6919. Barker v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–6975. Praphatananda v. Giurbino, Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 235 Fed. Appx. 482. 
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No. 07–6976. Hilska v. Suter, Clerk, Supreme Court of 
the United States, et al. C. A. D. C. Cir. Certiorari denied. 

No. 07–6979. Pariag v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 341. 

No. 07–7018. Pollard v. Schriro, Director, Arizona De­

partment of Corrections. C. A. 9th Cir. Certiorari denied. 

No. 07–7031. Carney v. Fabian, Commissioner, Minnesota 
Department of Corrections. C. A. 8th Cir. Certiorari de­
nied. Reported below: 487 F. 3d 1094. 

No. 07–7036. Tate v. Endicott, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–7050. Reid v. North Carolina Department of Cor­

rection et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 213 Fed. Appx. 187. 

No. 07–7057. Tanner v. McDaniel, Warden, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 493 F. 3d 1135. 

No. 07–7058. Williams v. Mississippi. Ct. App. Miss. Cer­
tiorari denied. Reported below: 960 So. 2d 506. 

No. 07–7078. Greene v. District of Columbia et al. C. A. 
D. C. Cir. Certiorari denied. 

No. 07–7081. Simmons v. Wilson et al. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–7110. Banda-Zarate v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 232 Fed. Appx. 344. 

No. 07–7153. Farrar v. Hathaway, Correctional Adminis­

trator, Bertie Correctional Institution. C. A. 4th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 979. 

No. 07–7155. Hutchinson v. Colorado. Sup. Ct. Colo. Cer­
tiorari denied. 

No. 07–7196. Moore v. Bertsch, Individually, and in Her 
Official Capacity as Director, North Dakota Department 
of Corrections, et al. C. A. 8th Cir. Certiorari denied. 
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No. 07–7197. Sherrill v. Cross, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 07–7228. Bell v. Hughes. C. A. D. C. Cir. Certiorari 
denied. 

No. 07–7240. Vogelsang v. Subia, Acting Warden, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 07–7331. Marshall v. Geren, Secretary of the Army, 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 234 
Fed. Appx. 72. 

No. 07–7337. Willis v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 227 Fed. Appx. 304. 

No. 07–7376. Reyes v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–7385. Braithwaite v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 765. 

No. 07–7393. Johnson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 495 F. 3d 536. 

No. 07–7394. Smith v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 247 Fed. Appx. 321. 

No. 07–7395. Smith v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 245 Fed. Appx. 353. 

No. 07–7396. Almanza-Silva v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 242 Fed. Appx. 972. 

No. 07–7399. McLeod v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 274. 

No. 07–7400. Vivero-Renteria v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 07–7401. Knapp v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–7402. Martinez, aka Burciaga-Orosco v. United 
States. C. A. 10th Cir. Certiorari denied. Reported below: 
230 Fed. Appx. 808. 
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No. 07–7414. Coleman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 170. 

No. 07–7415. Elrawy v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 302. 

No. 07–7416. Callahan v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7419. Jones v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 230 Fed. Appx. 311. 

No. 07–7423. Tejeda-Fuentes v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 235 Fed. Appx. 258. 

No. 07–7424. Winter v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 247 Fed. Appx. 665. 

No. 07–7425. Thompson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 88. 

No. 07–7433. Skyers v. Jeter, Warden. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 231 Fed. Appx. 362. 

No. 07–7436. Molina Martinez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 496 F. 3d 387. 

No. 07–7437. Jones v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 241 Fed. Appx. 676. 

No. 07–7447. Holsey v. Hall, Warden. Sup. Ct. Ga. Cer­
tiorari denied. Reported below: 281 Ga. 809, 642 S. E. 2d 561. 

No. 07–7449. Keller v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 274. 

No. 07–7450. Lopez-Garcia v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 238 Fed. Appx. 402. 

No. 07–7452. Smith v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 239 Fed. Appx. 157. 

No. 07–7453. Rivera-Arreaga v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 235 Fed. Appx. 567. 

No. 07–7459. Macias v. United States. C. A. 10th Cir. 
Certiorari denied. 
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No. 07–7469. Cruz v. United States. C. A. 5th Cir. Certio­
rari denied. 

No. 07–7474. Amos v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 226. 

No. 07–7476. Wright v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–7478. Taylor v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 237 Fed. Appx. 981. 

No. 07–7484. Wooden v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 243. 

No. 07–7488. Portes, aka Diaz Pena v. United States. 
C. A. 1st Cir. Certiorari denied. Reported below: 505 F. 3d 21. 

No. 07–7490. Yamba v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 506 F. 3d 251. 

No. 07–7493. Warman v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7503. Bolanos-Hernandez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 492 F. 3d 1140. 

No. 07–280. Eichorn et al. v. AT&T Corp. et al. C. A. 3d 
Cir. Motion of AARP et al. for leave to file a brief as amici 
curiae granted. Certiorari denied. The Chief Justice took no 
part in the consideration or decision of this motion and this peti­
tion. Reported below: 484 F. 3d 644. 

No. 07–284. Maryland v. Paulino. Ct. App. Md. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 399 Md. 341, 924 A. 2d 308. 

No. 07–415. Cole v. United Parcel Service, Inc. C. A. 
9th Cir. Certiorari denied. Justice Breyer took no part in 
the consideration or decision of this petition. Reported below: 
211 Fed. Appx. 584. 

No. 07–437. Michigan v. Frazier. Sup. Ct. Mich. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 478 Mich. 231, 733 N. W. 
2d 713. 
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No. 07–439. McDermott v. Boehner. C. A. D. C. Cir. Cer­
tiorari denied. The Chief Justice took no part in the consid­
eration or decision of this motion and this petition. Reported 
below: 484 F. 3d 573. 

No. 07–6913. Waters v. Vanosdel et al. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consider­
ation or decision of this petition. 

No. 07–7464. McClanahan v. United States. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consider­
ation or decision of this petition. 

Rehearing Denied 

No. 06–1148. Coleman v. Jacks, ante, p. 809; 
No. 06–1450. Sambrano et ux. v. Heritage Trails Home­

owners Assn., ante, p. 812; 
No. 06–1484. Klepper v. City of Page, Arizona, et al., 

ante, p. 814; 
No. 06–1546. Lansing v. Fairfax Hospital, ante, p. 816; 
No. 06–1627. Baird v. BNSF Railway Co., ante, p. 821; 
No. 06–1678. Undseth v. Undseth et al., ante, p. 824; 
No. 06–10611. Archer v. United States, ante, p. 829; 
No. 06–10844. Teacher v. Merit Systems Protection 

Board et al., ante, p. 830; 
No. 06–11050. Rone v. Booker, Warden, ante, p. 834; 
No. 06–11073. Swain v. Florida, ante, p. 835; 
No. 06–11183. Alexander v. Parker, Superintendent, 

Putnamville Correctional Facility, ante, p. 838; 
No. 06–11332. McCauley v. Jeffreys, Warden, ante, p. 842; 
No. 06–11432. Bailey v. Carroll, Warden, ante, p. 846; 
No. 06–11678. Schreiber v. Ault, Warden, ante, p. 857; 
No. 06–11764. In re Coyner, ante, p. 808; 
No. 06–11786. Perry v. Compton, Warden, ante, p. 864; 
No. 06–11969. Woods et ux. v. United States Postal Serv­

ice, ante, p. 876; 
No. 06–12031. In re Roman, ante, p. 808; 
No. 06–12093. In re Rylee, ante, p. 808; 
No. 07–121. Matlaw v. Hug et al., ante, p. 890; 
No. 07–5055. Simpson v. United States, ante, p. 895; 
No. 07–5083. McLean v. United States, ante, p. 896; 
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No. 07–5108. Henry v. Pennsylvania Unemployment Com­

pensation Board of Review, ante, p. 898; 
No. 07–5124. In re Murray, ante, p. 808; 
No. 07–5226. Nash v. New Jersey, ante, p. 905; 
No. 07–5238. Blair v. United States, ante, p. 906; 
No. 07–5284. Quinlan v. United States, ante, p. 908; 
No. 07–5288. Smith v. Lafler, Warden, ante, p. 909; 
No. 07–5327. L. R. v. Kentucky Cabinet for Health and 

Family Services et al., ante, p. 911; 
No. 07–5330. Roddy v. West Virginia et al., ante, p. 911; 
No. 07–5353. Oparaji v. United Federation of Teachers, 

ante, p. 912; 
No. 07–5459. In re Grisson, ante, p. 809; 
No. 07–5476. Petit-Frere v. United States, ante, p. 919; 
No. 07–5586. Brown v. United States, ante, p. 924; 
No. 07–5640. Vidales v. Abbott, Attorney General of 

Texas, et al., ante, p. 955; 
No. 07–5652. Branham v. McConnell et al., ante, p. 955; 
No. 07–5674. Winningham v. United States et al., ante, 

p. 927; 
No. 07–5685. Weaver v. Emory University, ante, p. 956; 
No. 07–5749. Osborne v. Nooth, Superintendent, Snake 

River Correctional Institution, et al., ante, p. 957; 
No. 07–5759. Tunstall v. Yentes et al., ante, p. 957; 
No. 07–5852. Rhoades v. Cuyahoga Metropolitan Housing 

Authority, ante, p. 977; 
No. 07–5860. Morris v. DeWalt, Warden, ante, p. 960; 
No. 07–5869. Corley v. Beard, Secretary, Pennsylvania 

Department of Corrections, et al., ante, p. 960; 
No. 07–5912. Durasevic et ux. v. Keisler, Acting Attor­

ney General, ante, p. 960; 
No. 07–5972. Coulter v. McCann, Warden, ante, p. 961; 
No. 07–6089. In re Temple, ante, p. 807; 
No. 07–6415. Berry v. United States, ante, p. 970; and 
No. 07–6558. Taylor v. United States, ante, p. 983. Peti­

tions for rehearing denied. 

No. 06–10988. Farris v. Standard Mortgage et al., ante, 
p. 942. Petition for rehearing denied. Justice Breyer took no 
part in the consideration or decision of this petition. 
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December 5, 2007 
Miscellaneous Order 

No. 07–395 (07A451). Arthur v. Allen, Commissioner, Ala­

bama Department of Corrections, et al. C. A. 11th Cir. 
Application for stay of execution of sentence of death, presented 
to Justice Thomas, and by him referred to the Court, granted 
pending the disposition of the petition for writ of certiorari. 
Should the petition for writ of certiorari be denied, this stay shall 
terminate automatically. In the event the petition for writ of 
certiorari is granted, the stay shall terminate upon the sending 
down of the judgment of this Court. 

December 7, 2007 
Certiorari Granted 

No. 06–1666. Munaf et al. v. Geren, Secretary of the 
Army, et al.; and 

No. 07–394. Geren, Secretary of the Army, et al. v. 
Omar et al., Next Friends of Omar. C. A. D. C. Cir. Certio­
rari granted, cases consolidated, and a total of one hour allotted 
for oral argument. Reported below: No. 06–1666, 482 F. 3d 582; 
No. 07–394, 479 F. 3d 1. 

No. 06–11429. Burgess v. United States. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 478 F. 3d 658. 

No. 07–208. Indiana v. Edwards. Sup. Ct. Ind. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer­
tiorari granted limited to the following question: “May States 
adopt a higher standard for measuring competency to represent 
oneself at trial than for measuring competency to stand trial?” 
Reported below: 866 N. E. 2d 252. 

No. 07–312. Florida Department of Revenue v. Picca­

dilly Cafeterias, Inc. C. A. 11th Cir. Certiorari granted. 
Reported below: 484 F. 3d 1299. 

No. 07–455. United States v. Ressam. C. A. 9th Cir. Cer­
tiorari granted. Reported below: 474 F. 3d 597. 

No. 07–480. Huber v. Wal-Mart Stores, Inc. C. A. 8th 
Cir. Certiorari granted limited to Question 1 presented by the 
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petition. Justice Breyer took no part in the consideration or 
decision of this petition. Reported below: 486 F. 3d 480. 

December 10, 2007 

Certiorari Granted—Vacated and Remanded 

No. 07–6032. Lopez v. United States. C. A. 11th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Bowles v. Russell, 551 U. S. 205 
(2007). 

Miscellaneous Orders 

No. 07M25. Thomas v. Watson, Warden; and 
No. 07M27. Crepeau v. Department of Labor. Motions to 

direct the Clerk to file petitions for writs of certiorari out of 
time denied. 

No. 07M26. Abele v. Tolbert et al. Motion of petitioner 
for leave to proceed as a veteran denied. 

No. 06–937. Quanta Computer, Inc., et al. v. LG Elec­

tronics, Inc. C. A. Fed. Cir. [Certiorari granted, 551 U. S. 
1187.] Motion of the Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted. 

No. 06–1082. Virginia v. Moore. Sup. Ct. Va. [Certiorari 
granted, 551 U. S. 1187.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 

No. 07–5439. Baze et al. v. Rees, Commissioner, Kentucky 
Department of Corrections, et al. Sup. Ct. Ky. [Certiorari 
granted, 551 U. S. 1192 and ante, p. 945.] Motion of petitioners 
for leave to file volume IV of the joint appendix under seal 
granted. 

No. 07–7679. In re Diaz; and 
No. 07–7704. In re Williams. Petitions for writs of habeas 

corpus denied. 
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Certiorari Denied 

No. 06–1475. Hale et al. v. Kempthorne, Secretary of 
the Interior, et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 476 F. 3d 694. 

No. 07–73. Dayan v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 476 F. 3d 111. 

No. 07–141. Public Citizen v. United States District 
Court for the District of Columbia. C. A. D. C. Cir. Cer­
tiorari denied. Reported below: 486 F. 3d 1342. 

No. 07–155. Pacific Gas & Electric Co. et al. v. Bonne­

ville Power Administration et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 422 F. 3d 908. 

No. 07–159. City of Newport News, Virginia, et al. v. 
Sciolino. C. A. 4th Cir. Certiorari denied. Reported below: 
480 F. 3d 642. 

No. 07–187. Davenport v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 484 F. 3d 321. 

No. 07–285. American Future Systems, Inc., dba Pro­

gressive Business Publications v. Better Business Bu­

reau of Eastern Pennsylvania et al. Sup. Ct. Pa. Certio­
rari denied. Reported below: 592 Pa. 66, 923 A. 2d 389. 

No. 07–353. Sanchez et al. v. Triple-S Management, 
Corp., et al. C. A. 1st Cir. Certiorari denied. Reported 
below: 492 F. 3d 1. 

No. 07–413. Crawford v. Great American Cash Advance, 
Inc. Ct. App. Ga. Certiorari denied. Reported below: 284 Ga. 
App. 690, 644 S. E. 2d 522. 

No. 07–467. Adams v. California Department of Health 
Services et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 487 F. 3d 684. 

No. 07–469. Sariol v. Florida Crystals Corp. et al. C. A. 
11th Cir. Certiorari denied. Reported below: 490 F. 3d 1277. 

No. 07–479. Hugh Johnson Enterprises, Inc., dba Club 
Harem v. City of Winter Park, Florida. C. A. 11th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 848. 
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No. 07–503. Rusev et ux. v. Mukasey, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 223 Fed. 
Appx. 634. 

No. 07–519. Transportadora Egoba, S. A. de C. V. v. 
Arredondo et al. Ct. App. Tex., 4th Dist. Certiorari denied. 
Reported below: 217 S. W. 3d 603. 

No. 07–554. Bonilla et al. v. Baker Concrete Construc­

tion, Inc. C. A. 11th Cir. Certiorari denied. Reported below: 
487 F. 3d 1340. 

No. 07–5379. Lindsey v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 911 A. 2d 824. 

No. 07–5739. Lucio v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 410. 

No. 07–5762. Heredia v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 483 F. 3d 913. 

No. 07–5782. Loggins v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 486 F. 3d 977. 

No. 07–5849. Mendes v. United States; and 
No. 07–5948. Custer v. United States. C. A. 1st Cir. Cer­

tiorari denied. 

No. 07–6016. Brooks v. Alabama. Ct. Crim. App. Ala. Cer­
tiorari denied. Reported below: 973 So. 2d 380. 

No. 07–6351. Walker v. Alabama. Sup. Ct. Ala. Certiorari 
denied. Reported below: 972 So. 2d 737. 

No. 07–6909. Havens v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6921. Grandoit v. Liberty Mutual Insurance Co. 
App. Ct. Mass. Certiorari denied. Reported below: 68 Mass. 
App. 1113, 863 N. E. 2d 95. 

No. 07–6924. Foust v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 07–6926. Foote v. Cortez Masto, Attorney General 
of Nevada, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 492 F. 3d 1026. 
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No. 07–6930. Glean v. Battle, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 07–6933. Martinez-Gonzalez v. Puerto Rico. Sup. Ct. 
P. R. Certiorari denied. 

No. 07–6937. Steele v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–6939. Salas v. Georgia Department of Correc­

tions. Sup. Ct. Ga. Certiorari denied. 

No. 07–6940. Paquette v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–6944. West v. Evans, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–6950. Porter v. Berghuis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–6952. Rolle v. Dilmore et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–6970. Polly v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–6983. King v. McDonough, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 07–7025. Ghee v. Panos, DeKalb County State Court 
Judge. Sup. Ct. Ga. Certiorari denied. 

No. 07–7051. Vanderbilt v. Astrue, Commissioner of So­

cial Security. C. A. 5th Cir. Certiorari denied. Reported 
below: 240 Fed. Appx. 661. 

No. 07–7069. Angelo v. Henry, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 234. 

No. 07–7109. Bedford v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 227 Fed. Appx. 315. 
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No. 07–7146. Geffken v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–7181. Colon v. Massachusetts. Sup. Jud. Ct. Mass. 
Certiorari denied. Reported below: 449 Mass. 207, 866 N. E. 
2d 412. 

No. 07–7184. Welsh v. Frank, Interim Director, Hawaii 
Department of Public Safety, et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 240 Fed. Appx. 746. 

No. 07–7207. Cesal v. Federal Bureau of Prisons et al. 
C. A. 6th Cir. Certiorari denied. 

No. 07–7212. Bates v. Hill, Superintendent, Snake River 
Correctional Institution. Ct. App. Ore. Certiorari denied. 

No. 07–7216. Sykes v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 242 Fed. Appx. 900. 

No. 07–7219. Boston v. McCann, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 603. 

No. 07–7226. Jones v. Hudson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7227. Palacios v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–7229. Spiller v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 282 Ga. 351, 647 S. E. 2d 64. 

No. 07–7256. Smith v. American Federation of State, 
County, and Municipal Employees, Illinois Council 31. 
C. A. 7th Cir. Certiorari denied. Reported below: 247 Fed. 
Appx. 804. 

No. 07–7267. Jacobs v. Looney, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 249 Fed. Appx. 10. 

No. 07–7268. Peterson v. James et al. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 363. 

No. 07–7274. Van Swait v. Evans, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 07–7294. Johnson v. California. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 07–7362. Steward v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 332. 

No. 07–7383. Price v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 07–7406. Pettigrew v. Colorado. Ct. App. Colo. Cer­
tiorari denied. 

No. 07–7413. McDonald v. Smith, Superintendent, Cas­

well Correctional Center. C. A. 4th Cir. Certiorari de­
nied. Reported below: 235 Fed. Appx. 99. 

No. 07–7443. Boyd v. Department of the Treasury. C. A. 
Fed. Cir. Certiorari denied. Reported below: 222 Fed. Appx. 
997. 

No. 07–7455. Webster v. New York. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 40 App. 
Div. 3d 1137, 834 N. Y. S. 2d 880. 

No. 07–7466. Deleston v. South Carolina et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 234 Fed. Appx. 169. 

No. 07–7485. Washington v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 754. 

No. 07–7498. Razz v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 240 Fed. Appx. 844. 

No. 07–7500. Rangel-Trevino v. United States (Reported 
below: 249 Fed. Appx. 336); Molina-Cano v. United States (249 
Fed. Appx. 330); Galicia, aka Galicia-Romero v. United 
States (249 Fed. Appx. 357); Sanchez-Rosas v. United States 
(250 Fed. Appx. 16); Alcaraz-Guizar, aka Alcaraz, aka 
Guizar Alcaraz v. United States (249 Fed. Appx. 376); 
Martinez-Lopez v. United States (249 Fed. Appx. 375); 
Gutierrez-Fuentes v. United States (249 Fed. Appx. 374); 
Robles-Garcia v. United States (249 Fed. Appx. 387); 
Hinojosa-Castillo, aka Himojosa v. United States (249 Fed. 
Appx. 371); Mendoza-Alvino, aka Mendoza v. United States 
(249 Fed. Appx. 372); Garcia-Sierra v. United States (250 
Fed. Appx. 15); Lopez-Guzman, aka Hernandez-Montero v. 
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United States (249 Fed. Appx. 369); Espinosa-Hernandez, 
aka  Espinosa  v. United  States  (250 Fed. Appx. 638);  
Tijerina-Rodriguez v. United States (250 Fed. Appx. 656); 
Castillo-Medina v. United States (251 Fed. Appx. 301); 
Delgado-Salazar v. United States (252 Fed. Appx. 596); and 
Avitu-Ramos v. United States (252 Fed. Appx. 625). C. A. 5th 
Cir. Certiorari denied. 

No. 07–7501. Rodriguez v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–7506. Livingston v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 224 Fed. Appx. 188. 

No. 07–7508. Neira v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 234 Fed. Appx. 285. 

No. 07–7509. Samuels, aka Lewis v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 493 F. 3d 1187. 

No. 07–7516. Hudson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 491 F. 3d 590. 

No. 07–7518. Huff v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 832. 

No. 07–7519. Garner v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 168. 

No. 07–7521. Gordon v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 685. 

No. 07–7522. Haun v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 494 F. 3d 1006. 

No. 07–7529. Abdullah v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 07–7534. Valladares-Puerto v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 235 Fed. Appx. 592. 

No. 07–7537. Contreras-Martinez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 235 Fed. 
Appx. 295. 

No. 07–7542. Espinal v. United States. C. A. 2d Cir. Cer­
tiorari denied. 
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No. 07–7544. Valles-Juarez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 235 Fed. Appx. 312. 

No. 07–7545. Zamorano-Grajeda v. United States (Re­
ported below: 235 Fed. Appx. 300); Rodriguez-Munoz v. United 
States (235 Fed. Appx. 306); Reyes-Bocanegra v. United 
States (235 Fed. Appx. 308); Painter-Vargas v. United States 
(235 Fed. Appx. 306); Luna-Castro, aka Luna-Perez v. United 
States (235 Fed. Appx. 286); and Ibarra-Regis v. United 
States (235 Fed. Appx. 299). C. A. 5th Cir. Certiorari denied. 

No. 07–7546. Williams v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 925. 

No. 07–7547. Amaya-Rodriguez v. United States (Reported 
below: 235 Fed. Appx. 309); Espinoza-Saravia v. United States 
(235 Fed. Appx. 288); Ibarra-De La Cruz v. United States 
(235 Fed. Appx. 307); Mares-Miranda v. United States (235 
Fed. Appx. 312); Munoz-Felix v. United States (235 Fed. 
Appx. 275); Perez-Rayos v. United States (235 Fed. Appx. 
290); Rangel-Contreras v. United States (235 Fed. Appx. 
283); Rendon-Lopez v. United States (235 Fed. Appx. 287); 
Reyes-Torres v. United States (235 Fed. Appx. 278); 
Saavedra-Rojas, aka Cordova-Valdez v. United States (235 
Fed. Appx. 300); Tadeo-Mares v. United States (235 Fed. 
Appx. 275); and Velazquez-Perez, aka Sanchez-Morales v. 
United States (235 Fed. Appx. 298). C. A. 5th Cir. Certio­
rari denied. 

No. 07–7549. Ochoa-Flores v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 235 Fed. Appx. 305. 

No. 07–7551. Jeffreys v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 195. 

No. 07–7552. Simonson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 823. 

No. 07–7553. Solis-Arzaga v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 288. 

No. 07–7554. Morales v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 289. 

No. 07–7555. Smith v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 239 Fed. Appx. 162. 
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No. 07–7558. Campbell v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 486 F. 3d 949. 

No. 07–7559. Davis v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–7563. Oxendine v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 852. 

No. 07–7566. Lang v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 474 F. 3d 348. 

No. 07–7568. Mendez-Lopez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 236 Fed. Appx. 108. 

No. 07–7569. Padilla-Perez, aka Padilla Perez v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 235 
Fed. Appx. 295. 

No. 07–7570. Melton v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 192. 

No. 07–7571. Menera-Ramirez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 245 Fed. Appx. 674. 

No. 07–7578. Morton v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 798. 

No. 07–7596. Edgerson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 974. 

No. 07–7600. Cartwright v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 438. 

No. 07–7604. Henoud v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 308. 

No. 07–7605. Flores-Soto v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 273. 

No. 07–7606. Hoffman v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 157. 

No. 07–7607. Gonzales v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 284. 

No. 07–7608. Flores v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 285. 
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No. 07–7609. Hiciano-Amaro v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 07–7610. Gonzalez-Nino v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 235 Fed. Appx. 296. 

No. 07–7613. Willis v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 527. 

No. 07–7620. Moser v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 138. 

No. 07–7622. Nash v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 482 F. 3d 1209. 

No. 07–199. Marshall, Warden v. Henry. C. A. 9th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 224 Fed. Appx. 
635. 

Rehearing Denied 

No. 06–1592. Sullivan v. Pender County, North Caro­

lina, et al., ante, p. 819; 
No. 06–11132. Lubowa v. Keisler, Acting Attorney Gen­

eral, ante, p. 836; 
No. 06–11296. Pin v. Robinson, Warden, ante, p. 841; 
No. 06–11299. Bowles v. Bell, Warden, ante, p. 841; 
No. 06–11306. Morgan v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 842; 
No. 06–11562. Johnson v. Suburban Mobility Authority 

Regional Transportation et al., ante, p. 851; 
No. 06–11718. Faulkner v. Schriro, Director, Arizona 

Department of Corrections, et al., ante, p. 974; 
No. 06–11727. Evans v. Terminix International Co., ante, 

p. 860; 
No. 06–11820. Deaver v. United States, ante, p. 867; 
No. 06–11855. Groves v. Merrill Lynch, Pierce, Fen­

ner & Smith Inc. et al., ante, p. 869; 
No. 06–11935. Bell v. United States, ante, p. 874; 
No. 06–12114. Doggett v. United States, ante, p. 884; 
No. 07–209. Po Kee Wong v. Boston Retirement Board, 

ante, p. 975; 
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No. 07–5030. March v. United States, ante, p. 894; 
No. 07–5165. Johnson v. Celis et al., ante, p. 901; 
No. 07–5245. Lewis v. District of Columbia Department 

of Employment Services, ante, p. 906; 
No. 07–5259. In re Toliver, ante, p. 807; 
No. 07–5296. Monroe v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 909; 

No. 07–5357. Metcalf v. United States, ante, p. 912; 
No. 07–5435. Grice v. United States, ante, p. 917; 
No. 07–5470. Oparaji v. New York City Department of 

Education et al., ante, p. 918; 
No. 07–5706. Jordan v. United States, ante, p. 929; 
No. 07–5777. Magazine v. White, Warden, et al., ante, 

p. 930; 
No. 07–5936. Witmer v. Houston, Director, Nebraska De­

partment of Correctional Services, ante, p. 979; 
No. 07–5937. Wells v. A–1 Property Management, ante, 

p. 979; 
No. 07–5955. Kaufman v. Commission for Lawyer Disci­

pline, ante, p. 935; 
No. 07–6306. Teran v. United States, ante, p. 1000; 
No. 07–6321. Lundy v. United States, ante, p. 968; 
No. 07–6576. Biggs v. United States, ante, p. 984; and 
No. 07–6748. Jones v. United States, ante, p. 1004. Peti­

tions for rehearing denied. 

December 27, 2007 

Dismissal Under Rule 46 

No. 06–1346. Ali v. Achim et al. C. A. 7th Cir. [Certiorari 
granted, 551 U. S. 1188.] Writ of certiorari dismissed under this 
Court’s Rule 46.2. 

December 28, 2007 

Dismissal Under Rule 46 

No. 06–1265. Klein & Co. Futures, Inc. v. Board of Trade 
of the City of New York et al. C. A. 2d Cir. [Certiorari 
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granted, 550 U. S. 956.*] Writ of certiorari dismissed under this 
Court’s Rule 46.1. 

January 4, 2008 
Miscellaneous Orders 

No. 06–1082. Virginia v. Moore. Sup. Ct. Va. [Certiorari 
granted, 551 U. S. 1187.] Motion of American Bar Association for 
leave to participate in oral argument as amicus curiae and for 
divided argument denied. 

No. 07–21. Crawford et al. v. Marion County Election 
Board et al.; and 

No. 07–25. Indiana Democratic Party et al. v. Rokita, 
Secretary of State of Indiana, et al. C. A. 7th Cir. [Cer­
tiorari granted, 551 U. S. 1192.] Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae and 
for divided argument granted. 

No. 07–5439. Baze et al. v. Rees, Commissioner, Kentucky 
Department of Corrections, et al. Sup. Ct. Ky. [Certiorari 
granted, 551 U. S. 1192 and ante, p. 945.] Motion of the Solicitor 
General for leave to participate in oral argument as amicus cu­
riae and for divided argument granted. 

Certiorari Granted 

No. 06–7517. Irizarry v. United States. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted. Petitioner’s brief is to be filed on 
or before Thursday, February 14, 2008. Respondent’s brief is to 
be filed on or before Wednesday, March 12, 2008. A reply brief, 
if any, is to be filed in accordance with this Court’s Rule 25.3. 
Reported below: 458 F. 3d 1208. 

*[Reporter’s Note: Argued October 29, 2007. Drew S. Days III argued 
the cause for petitioner. With him on the briefs were Beth S. Brinkmann, 
Seth M. Galanter, Jeffrey Plotkin, and Lorraine Bellard. 

Malcolm L. Stewart argued the cause for the United States as amicus 
curiae urging reversal. With him on the brief were Solicitor General 
Clement, Deputy Solicitor General Hungar, and Harold Hardman. 

Andrew J. Pincus argued the cause for respondents. With him on the 
brief were Andrew H. Schapiro, Howard R. Hawkins, Jr., Edmund R. 
Schroeder, and Jason Jurgens. 

Mark D. Young filed a brief for the Futures Industry Association, Inc., as 
amicus curiae urging reversal.] 
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No. 07–210. Bridge et al. v. Phoenix Bond & Indemnity 
Co. et al. C. A. 7th Cir. Certiorari granted limited to the 
following question: “Whether reliance is a required element of a 
Racketeer Influenced and Corrupt Organizations Act claim predi­
cated on mail fraud and, if it is, whether that reliance must be 
by the plaintiff.” Petitioners’ brief is to be filed on or before 
Thursday, February 14, 2008. Respondents’ brief is to be filed 
on or before Wednesday, March 12, 2008. A reply brief, if any, 
is to be filed in accordance with this Court’s Rule 25.3. Reported 
below: 477 F. 3d 928. 

No. 07–330. Greenlaw v. United States. C. A. 8th Cir. 
Certiorari granted. Petitioner’s brief is to be filed on or before 
Thursday, February 14, 2008. Respondent’s brief is to be filed on 
or before Wednesday, March 12, 2008. A reply brief, if any, is to 
be filed in accordance with this Court’s Rule 25.3. Reported 
below: 481 F. 3d 601. 

No. 07–343. Kennedy v. Louisiana. Sup. Ct. La. Motion of 
Louisiana Public Defender Offices in Parishes Impacted by Hurri­
canes Katrina and Rita for leave to file a brief as amici curiae 
granted. Certiorari granted. Petitioner’s brief is to be filed on 
or before Thursday, February 14, 2008. Respondent’s brief is to 
be filed on or before Wednesday, March 12, 2008. A reply brief, 
if any, is to be filed in accordance with this Court’s Rule 25.3. 
Reported below: 957 So. 2d 757. 

No. 07–411. Plains Commerce Bank v. Long Family 
Land & Cattle Co., Inc., et al. C. A. 8th Cir. Certiorari 
granted. Petitioner’s brief is to be filed on or before Thursday, 
February 14, 2008. Respondents’ brief is to be filed on or before 
Wednesday, March 12, 2008. A reply brief, if any, is to be filed 
in accordance with this Court’s Rule 25.3. Reported below: 491 
F. 3d 878. 

No. 07–552. Sprint Communications Co., L. P., et al. v. 
APCC Services, Inc., et al. C. A. D. C. Cir. Certiorari 
granted. Petitioners’ brief is to be filed on or before Thursday, 
February 14, 2008. Respondents’ brief is to be filed on or before 
Wednesday, March 12, 2008. A reply brief, if any, is to be filed 
in accordance with this Court’s Rule 25.3. Reported below: 489 
F. 3d 1249. 
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Affirmed for Absence of Quorum 
No. 07–7894. Awala v. Five United States Supreme 

Court Justices et al. C. A. 6th Cir. The Chief Justice, 
Justice Kennedy, Justice Souter, Justice Ginsburg, and 
Justice Alito took no part in the consideration or decision of 
this petition. Because of this absence of a quorum, 28 U. S. C. 
§ 1, and since a majority of the qualified Justices are of the opinion 
that the case cannot be heard and determined at the next Term 
of Court, the judgment is affirmed under 28 U. S. C. § 2109, which 
provides that under these circumstances “the court shall enter its 
order affirming the judgment of the same court from which the 
case was brought for review with the same effect as upon affirm­
ance by an equally divided court.” 

Vacated and Remanded After Certiorari Granted. (See No. 07– 
110, ante, p. 117.) 

Certiorari Granted—Reversed and Remanded. (See No. 07–212, 
ante, p. 120.) 

Certiorari Granted—Vacated and Remanded. 
No. 05–11144. Duhon v. United States. C. A. 5th Cir. Re­

ported below: 440 F. 3d 711; 
No. 05–11308. Rowan v. United States. C. A. 5th Cir. Re­

ported below: 169 Fed. Appx. 395; 
No. 06–6079. Goody v. United States. C. A. 8th Cir. Re­

ported below: 442 F. 3d 1132; 
No. 06–7779. Wallace v. United States. C. A. 7th Cir. 

Reported below: 458 F. 3d 606; 
No. 06–7784. Davis v. United States. C. A. 6th Cir. Re­

ported below: 458 F. 3d 491; 
No. 06–8086. McDonald v. United States. C. A. 8th Cir. 

Reported below: 461 F. 3d 948; 
No. 06–8498. Beal v. United States. C. A. 8th Cir. Re­

ported below: 463 F. 3d 834; 
No. 06–10045. Grinbergs v. United States. C. A. 8th Cir. 

Reported below: 470 F. 3d 758; 
No. 06–11660. Funk v. United States. C. A. 6th Cir. Re­

ported below: 477 F. 3d 421; 
No. 06–11903. Kane v. United States. C. A. 8th Cir. Re­

ported below: 470 F. 3d 1277; 
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No. 06–12034. Trupin v. United States. C. A. 2d Cir. Re­
ported below: 475 F. 3d 71; 

No. 07–5051. Garate v. United States. C. A. 8th Cir. Re­
ported below: 482 F. 3d 1013; 

No. 07–5315. Medina v. United States. C. A. 4th Cir. 
Reported below: 221 Fed. Appx. 231; 

No. 07–5412. Gonzales Sanchez, aka Gonzales Campos v. 
United States. C. A. 5th Cir. Reported below: 484 F. 3d 803; 

No. 07–5448. Warfield v. United States. C. A. 5th Cir. 
Reported below: 225 Fed. Appx. 241; 

No. 07–5497. Pyles v. United States. C. A. 4th Cir. Re­
ported below: 482 F. 3d 282; 

No. 07–5581. Roberts v. United States. C. A. 5th Cir. 
Reported below: 247 Fed. Appx. 465; 

No. 07–5589. Gentile v. United States. C. A. 8th Cir. 
Reported below: 473 F. 3d 888; 

No. 07–5743. Romero-Candelaria v. United States. C. A. 
4th Cir. Reported below: 225 Fed. Appx. 122; 

No. 07–5761. Gentile v. United States. C. A. 8th Cir. 
Reported below: 473 F. 3d 888; 

No. 07–6046. Pepper v. United States. C. A. 8th Cir. Re­
ported below: 486 F. 3d 408; 

No. 07–6142. Miller v. United States. C. A. 8th Cir. Re­
ported below: 484 F. 3d 964; 

No. 07–6353. Garcia-Ramirez v. United States. C. A. 5th 
Cir. Reported below: 229 Fed. Appx. 341; 

No. 07–6387. Barajas v. United States. C. A. 5th Cir. 
Reported below: 243 Fed. Appx. 802; 

No. 07–6503. Rodriguez-Rodriguez v. United States. 
C. A. 5th Cir.	 Reported below: 238 Fed. Appx. 16; 

No. 07–6513. Bonilla-Lemus v. United States. C. A. 5th 
Cir. Reported below: 243 Fed. Appx. 798; 

No. 07–6561. Sharpe v. United States. C. A. 4th Cir. Re­
ported below: 241 Fed. Appx. 131; 

No. 07–6727. Feemster v. United States. C. A. 8th Cir. 
Reported below: 483 F. 3d 583; and 

No. 07–7144. Goldsmith v. United States. C. A. 8th Cir. 
Reported below: 486 F. 3d 404. Motions of petitioners for leave 
to proceed in forma pauperis granted. Certiorari granted, judg­
ments vacated, and cases remanded for further consideration in 
light of Gall v. United States, ante, p. 38. 
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No. 05–11659. Eura v. United States. C. A. 4th Cir. Re­
ported below: 440 F. 3d 625; 

No. 06–6222. Canady v. United States. C. A. 4th Cir. Re­
ported below: 178 Fed. Appx. 213; 

No. 06–6445. Randolph v. United States. C. A. 4th Cir. 
Reported below: 185 Fed. Appx. 255; 

No. 06–6637. Ollivierre, aka Bridges v. United States. 
C. A. 4th Cir.	 Reported below: 186 Fed. Appx. 355; 

No. 06–7290. Barron v. United States. C. A. 3d Cir. 
Reported below: 181 Fed. Appx. 269; 

No. 06–7591. Lee v. United States. C. A. 8th Cir. Re­
ported below: 451 F. 3d 914; 

No. 06–7600. Jointer v. United States. C. A. 7th Cir. Re­
ported below: 457 F. 3d 682; 

No. 06–7774. Taffere v. United States. C. A. 1st Cir. 
Reported below: 196 Fed. Appx. 1; 

No. 06–7975. Pankey v. United States. C. A. 4th Cir. 
Reported below: 195 Fed. Appx. 130; 

No. 06–8679. Scott v. United States. C. A. 7th Cir. Re­
ported below: 192 Fed. Appx. 552; 

No. 06–9210. Davis v. United States. C. A. 7th Cir. Re­
ported below: 463 F. 3d 626; 

No. 06–9749. Moore v. United States. C. A. 8th Cir. 
Reported below: 470 F. 3d 767; 

No. 06–9864. Spears v. United States. C. A. 8th Cir. Re­
ported below: 469 F. 3d 1166; 

No. 06–9998. Romero v. United States. C. A. 7th Cir. Re­
ported below: 469 F. 3d 1139; 

No. 06–10277. McGowan v. United States. C. A. 11th Cir. 
Reported below: 211 Fed. Appx. 886; 

No. 06–11525. Judon v. United States. C. A. 8th Cir. Re­
ported below: 472 F. 3d 575; 

No. 06–11979. Williams v. United States. C. A. 8th Cir. 
Reported below: 222 Fed. Appx. 531; 

No. 06–12037. Wells v. United States. C. A. 3d Cir. Re­
ported below: 216 Fed. Appx. 204; 

No. 06–12046. Leatch v. United States. C. A. 5th Cir. 
Reported below: 482 F. 3d 790; 

No. 07–5268. Lewis v. United States. C. A. 1st Cir.; 
No. 07–5341. Trotter v. United States. C. A. 10th Cir. 

Reported below: 483 F. 3d 694; 
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No. 07–5429. Pho v. United States. C. A. 1st Cir.; 
No. 07–5543. Diaz v. United States. C. A. 2d Cir. Re­

ported below: 223 Fed. Appx. 64; 
No. 07–5588. Fisher v. United States. C. A. 7th Cir. Re­

ported below: 247 Fed. Appx. 802; 
No. 07–5727. Powell v. United States. C. A. 4th Cir. 

Reported below: 225 Fed. Appx. 138; 
No. 07–5894. Trotter v. United States. C. A. 10th Cir. 

Reported below: 483 F. 3d 694; 
No. 07–6204. Johnson v. United States. C. A. 7th Cir. 

Reported below: 240 Fed. Appx. 131; 
No. 07–6388. Burton v. United States. C. A. 6th Cir.; 
No. 07–6424. Thomas v. United States. C. A. 8th Cir. Re­

ported below: 480 F. 3d 878; 
No. 07–6429. Peterson v. United States. C. A. 11th Cir. 

Reported below: 237 Fed. Appx. 439; 
No. 07–6478. Rios v. United States. C. A. 7th Cir. Re­

ported below: 224 Fed. Appx. 529; 
No. 07–6578. Lewis v. United States. C. A. 5th Cir. Re­

ported below: 242 Fed. Appx. 971; 
No. 07–6639. Cavett v. United States. C. A. 7th Cir. Re­

ported below: 226 Fed. Appx. 611; 
No. 07–6857. Williams v. United States. C. A. 8th Cir. 

Reported below: 486 F. 3d 377; 
No. 07–7047. Skipper v. United States. C. A. 4th Cir. 

Reported below: 233 Fed. Appx. 317; 
No. 07–7297. Watkins v. United States. C. A. 8th Cir. 

Reported below: 486 F. 3d 458; 
No. 07–7378. Anderson v. United States. C. A. 4th Cir. 

Reported below: 241 Fed. Appx. 912; 
No. 07–7428. Smith v. United States. C. A. 7th Cir. Re­

ported below: 495 F. 3d 410; 
No. 07–7640. Jones v. United States. C. A. 8th Cir. Re­

ported below: 493 F. 3d 938; and 
No. 07–7684. Caldwell v. United States. C. A. 8th Cir. 

Reported below: 227 Fed. Appx. 539. Motions of petitioners for 
leave to proceed in forma pauperis granted. Certiorari granted, 
judgments vacated, and cases remanded for further consideration 
in light of Kimbrough v. United States, ante, p. 85. 
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No. 06–378. Thurston v. United States. C. A. 1st Cir. 
Reported below: 456 F. 3d 211; 

No. 07–206. Davis v. United States. C. A. 4th Cir. Re­
ported below: 486 F. 3d 822; 

No. 07–294. Livesay v. United States. C. A. 11th Cir. 
Reported below: 484 F. 3d 1324; and 

No. 07–388. Taylor v. United States. C. A. 1st Cir. 
Reported below: 499 F. 3d 94. Certiorari granted, judgments 
vacated, and cases remanded for further consideration in light of 
Gall v. United States, ante, p. 38. 

No. 06–1311. Stratton v. United States. C. A. 11th Cir. 
Reported below: 205 Fed. Appx. 791; and 

No. 06–1474. Young v. United States. C. A. 3d Cir. Re­
ported below: 215 Fed. Appx. 88. Certiorari granted, judgments 
vacated, and cases remanded for further consideration in light of 
Kimbrough v. United States, ante, p. 85. 

No. 06–8168. Cotto v. United States. C. A. 1st Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Watson v. United States, ante, p. 74. 
Reported below: 456 F. 3d 25. 

No. 07–5704. Collier v. United States. C. A. 8th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of the position asserted by the Solicitor 
General in his brief filed November 20, 2007. 

Certiorari Dismissed 

No. 07–6985. Lynn v. Collier et al. C. A. 5th Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 07–7405. Miles v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Motion of peti­
tioner for leave to proceed in forma pauperis denied, and certio­
rari dismissed. See this Court’s Rule 39.8. Reported below: 238 
Fed. Appx. 978. 

No. 07–7587. Daley v. Drug Enforcement Administration 
et al. C. A. 5th Cir. Motion of petitioner for leave to proceed 
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in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. 

No. 07–7722. Holub v. United States. C. A. 9th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

Miscellaneous Orders 
No. 07M28. Van Detta v. Van Detta et al.; 
No. 07M30. Swanson v. Chapman, Secretary of State of 

Alabama; 
No. 07M31. Patton v. United States; 
No. 07M32. Baro v. Nicholson, Secretary of Veterans 

Affairs; 
No. 07M34. Haddad v. Adecco USA, Inc., et al.; and 
No. 07M35. Barnett v. Mukasey, Attorney General. 

Motions to direct the Clerk to file petitions for writs of certiorari 
out of time denied. 

No. 07M29. Benn v. Washington. Motion for leave to pro­
ceed in forma pauperis without an affidavit of indigency executed 
by petitioner granted. 

No. 07M33. Lewis et al. v. Microsoft Corp. Motion to di­
rect the Clerk to file petition for writ of certiorari out of time 
denied. The Chief Justice took no part in the consideration 
or decision of this motion. 

No. 06–937. Quanta Computer, Inc., et al. v. LG Elec­

tronics, Inc. C. A. Fed. Cir. [Certiorari granted, 551 U. S. 
1187.] Motion of petitioners for leave to file a reply brief under 
seal with redacted copies for the public record granted. 

No. 06–1195. Boumediene et al. v. Bush, President of 
the United States, et al.; and 

No. 06–1196. Al Odah, Next Friend of Al Odah, et al. v. 
United States et al. C. A. D. C. Cir. [Certiorari granted, 
551 U. S. 1160.] Motion of petitioners in No. 06–1195 for leave to 
file a supplemental brief after argument granted. Motion of the 
Solicitor General for leave to file a supplemental brief after argu­
ment granted as to section 1 of the brief and denied as to section 
2 of the brief. 

No. 06–1717. Richlin Security Service Co. v. Chertoff, 
Secretary of Homeland Security. C. A. Fed. Cir. [Certio­
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rari granted, ante, p. 1021.] Motion of petitioner to dispense with 
printing the joint appendix granted. 

No. 07–214. Allison Engine Co., Inc., et al. v. United 
States ex rel. Sanders et al. C. A. 6th Cir. [Certiorari 
granted, ante, p. 989.] Motion of Continental Common, Inc., et al. 
for leave to file a brief as amici curiae granted. 

No. 07–308. United States v. Clintwood Elkhorn Mining 
Co. et al. C. A. Fed. Cir. [Certiorari granted, ante, p. 1061.] 
Motion of the Solicitor General to dispense with printing the joint 
appendix granted. 

No. 07-373. Clark County, Nevada v. Vacation Village, 
Inc., et al. C. A. 9th Cir. The Solicitor General is invited to 
file a brief in this case expressing the views of the United States. 

No. 07–7276. In re Williams; 
No. 07–7738. In re Timmons; 
No. 07–7761. In re Benavidez; 
No. 07–7762. In re Altman; 
No. 07–7869. In re Villasana; 
No. 07–7949. In re Smith; 
No. 07–7952. In re Reynolds; 
No. 07–7953. In re Nelson; 
No. 07–7954. In re Ricketts; 
No. 07–7955. In re Spiller; 
No. 07–7961. In re Newbern; 
No. 07–7972. In re Long; 
No. 07–7984. In re Woodson; 
No. 07–8065. In re Carter; and 
No. 07–8136. In re Fitch. Petitions for writs of habeas cor­

pus denied. 

No. 07–7846. In re Awala. Petition for writ of habeas cor­
pus denied. Justice Alito took no part in the consideration or 
decision of this petition. 

No. 07–7009. In re Al-Matin; 
No. 07–7312. In re Farshidi; 
No. 07–7384. In re ShisInday; and 
No. 07–7906. In re Nichols. Petitions for writs of manda­

mus denied. 
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No. 07–7041. In re Williams. Petition for writ of mandamus 
and/or prohibition denied. 

No. 07–7162. In re Bravo. Motion of petitioner for leave to 
proceed in forma pauperis denied, and petition for writ of manda­
mus dismissed. See this Court’s Rule 39.8. 

Certiorari Denied 

No. 05–9247. Grijalva-Lopez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 430 Fed. Appx. 259. 

No. 06–1188. Teck Cominco Metals, Ltd. v. Pakootas 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 452 
F. 3d 1066. 

No. 06–9937. Lyons v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 204 Fed. Appx. 136. 

No. 06–10559. Johnson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 471 F. 3d 764. 

No. 06–11080. Valerio v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 325. 

No. 06–11238. De La Rosa v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 318. 

No. 06–11413. Morgan v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 369. 

No. 06–11435. Mosley v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 06–11620. Godsey v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 274. 

No. 07–44. New West Materials, LLC, et al. v. Interior 
Board of Land Appeals et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 216 Fed. Appx. 385. 

No. 07–68. Diaz v. Tilton, Secretary, California Depart­

ment of Corrections and Rehabilitation. C. A. 9th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 586. 

No. 07–86. Crosby et al. v. Mathews. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 480 F. 3d 1265. 
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No. 07–116. Adams et al. v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 471 F. 3d 1321. 

No. 07–129. Eldick v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 837. 

No. 07–189. Kahle et al. v. Mukasey, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 187 F. 3d 697. 

No. 07–191. Conteh v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 234 Fed. Appx. 374. 

No. 07–197. Dickinson et al. v. Collier et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 477 F. 3d 1306. 

No. 07–237. Ceballo, aka Ceballos v. Mukasey, Attorney 
General. C. A. 2d Cir. Certiorari denied. Reported below: 
184 Fed. Appx. 28. 

No. 07–241. McFarling v. Monsanto Co. C. A. Fed. Cir. 
Certiorari denied. Reported below: 488 F. 3d 973. 

No. 07–244. Qian Gao v. Mukasey, Attorney General. 
C. A. 2d Cir. Certiorari denied. Reported below: 481 F. 3d 173. 

No. 07–247. Trezza v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–249. Palgunadi v. Mukasey, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 216 Fed. 
Appx. 304. 

No. 07–291. Standing Together to Oppose Partial­

Birth-Abortion v. Northland Family Planning Clinic, 
Inc.; and 

No. 07–313. Cox, Attorney General of Michigan v. 
Northland Family Planning Clinic, Inc., et al. C. A. 6th 
Cir. Certiorari denied. Reported below: 487 F. 3d 323. 

No. 07–297. Hill et al. v. Kemp, Chairman, Oklahoma Tax 
Commission, et al.; and 

No. 07–488. Kemp, Chairman, Oklahoma Tax Commission, 
et al. v. Hill et al. C. A. 10th Cir. Certiorari denied. Re­
ported below: 478 F. 3d 1236. 

No. 07–300. Greve v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 490 F. 3d 566. 



552ORD Unit: $PT1 [05-07-12 15:18:40] PGT: ORD1BV (Bound Volume)

ORDERS 1097 

552 U. S. January 7, 2008 

No. 07–321. Berger v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 473 F. 3d 1080. 

No. 07–338. Struve v. Wicomico County, Maryland. Ct. 
Sp. App. Md. Certiorari denied. Reported below: 172 Md. 
App. 726, 728. 

No. 07–364. Alabama-Tombigbee Rivers Coalition et al. 
v. Kempthorne, Secretary of the Interior, et al. C. A. 
11th Cir. Certiorari denied. Reported below: 477 F. 3d 1250. 

No. 07–393. Brodowy et al. v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 482 F. 3d 1370. 

No. 07–405. Walton v. United States Marshals Service 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 492 
F. 3d 998. 

No. 07–412. Jones v. Minnesota. Sup. Ct. Minn. Certiorari 
denied. Reported below: 729 N. W. 2d 1. 

No. 07–452. Schriro, Director, Arizona Department of 
Corrections v. Lambright. C. A. 9th Cir. Certiorari denied. 
Reported below: 490 F. 3d 1103. 

No. 07–458. Bryan v. BellSouth Telecommunications, 
Inc. C. A. 4th Cir. Certiorari denied. Reported below: 492 
F. 3d 231. 

No. 07–459. Flint v. Dennison et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 488 F. 3d 816. 

No. 07–472. Pojilenko v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 222 Fed. Appx. 232. 

No. 07–475. Esensoy v. McMillan et al. C. A. 11th Cir. 
Certiorari denied. 

No. 07–478. Hartmann v. Burris, Warden. C. A. 3d Cir. 
Certiorari denied. Reported below: 492 F. 3d 478. 

No. 07–484. Leykin et al. v. AT&T Corp. et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 216 Fed. Appx. 14. 

No. 07–486. Import Warehouse, Inc., et al. v. Bollore 
S. A. et al. C. A. 5th Cir. Certiorari denied. Reported below: 
229 Fed. Appx. 349. 
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No. 07–491. Pioneer Ranch L. P. et al. v. McDougall 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 494 
F. 3d 571. 

No. 07–500. Mushtaq v. Superior Court of California, 
Orange County, et al. Ct. App. Cal., 4th App. Dist., Div. 3. 
Certiorari denied. 

No. 07–502. Mandowsky et al. v. Dresdner Bank AG. 
C. A. 3d Cir. Certiorari denied. Reported below: 240 Fed. 
Appx. 980. 

No. 07–504. Herring, a Minor Child, By and Through His 
Guardian ad Litem Fort, et al. v. City of Colorado 
Springs, Colorado, et al. C. A. 10th Cir. Certiorari denied. 
Reported below: 233 Fed. Appx. 854. 

No. 07–507. Oklahoma Oncology & Hematology, P. C., dba 
Cancer Care Associates v. United States District Court 
for the Southern District of Texas et al. C. A. 5th Cir. 
Certiorari denied. 

No. 07–508. Morgan, Individually and as Personal Rep­

resentative of the Estate of Morgan, Deceased v. North 
Mississippi Medical Center, Inc. C. A. 11th Cir. Certiorari 
denied. Reported below: 225 Fed. Appx. 828. 

No. 07–510. Morganville Environmental Corp. v. De­

partment of Agriculture, Farm Service Agency. Super. 
Ct. N. J., App. Div. Certiorari denied. 

No. 07–522. Peterson Brothers Construction, Inc., et 
al. v. Lexington Insurance Co. C. A. 9th Cir. Certiorari 
denied. Reported below: 235 Fed. Appx. 474. 

No. 07–523. Mann v. Boatright, Individually and in His 
Official Capacity as a Jefferson County, Colorado, First 
Judicial District Judge, et al. C. A. 10th Cir. Certiorari 
denied. Reported below: 477 F. 3d 1140. 

No. 07–524. Van Poyck v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 961 So. 2d 220. 

No. 07–531. George v. Aero Lodge 735. C. A. 6th Cir. 
Certiorari denied. 
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No. 07–532. Londono Gutierrez v. Mukasey, Attorney 
General. C. A. 1st Cir. Certiorari denied. 

No. 07–534. Craig v. Brigadier et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–535. Matreale v. New Jersey Department of Mil­

itary Affairs et al. C. A. 6th Cir. Certiorari denied. Re­
ported below: 487 F. 3d 150. 

No. 07–537. Park Manor, Ltd. v. Department of Health 
and Human Services et al. C. A. 7th Cir. Certiorari denied. 
Reported below: 495 F. 3d 433. 

No. 07–540. Broussard v. Texas Department of Criminal 
Justice, Correctional Institutions Division, et al. C. A. 
5th Cir. Certiorari denied. 

No. 07–549. Ganguly v. Swiss American Securities, Inc., 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 229 
Fed. Appx. 51. 

No. 07–550. Hekyong Pak v. Attorney Grievance Com­

mission of Maryland. Ct. App. Md. Certiorari denied. Re­
ported below: 400 Md. 567, 929 A. 2d 546. 

No. 07–556. Morales et al. v. Jones et al.; and 
No. 07–655. Jones et al. v. Morales et al. C. A. 7th Cir. 

Certiorari denied. Reported below: 494 F. 3d 590. 

No. 07–557. Ye et al. v. United States et al. C. A. 3d 
Cir. Certiorari denied. 

No. 07–558. Maffei et al. v. Roman Catholic Archbishop 
of Boston. Sup. Jud. Ct. Mass. Certiorari denied. Reported 
below: 449 Mass. 235, 867 N. E. 2d 300. 

No. 07–559. Ames Rental Property Assn. v. City of Ames, 
Iowa. Sup. Ct. Iowa. Certiorari denied. Reported below: 736 
N. W. 2d 255. 

No. 07–560. Lowe Excavating Co. v. International Union 
of Operating Engineers, Local 150. Sup. Ct. Ill. Certiorari 
denied. Reported below: 225 Ill. 2d 456, 870 N. E. 2d 303. 

No. 07–564. Van Anderson v. Missouri. Ct. App. Mo., 
Southern Dist. Certiorari denied. Reported below: 220 S. W. 
3d 454. 
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No. 07– 565. Audubon Indemnity Insurance Group v. 
Maes. Sup. Ct. N. M. Certiorari denied. Reported below: 142 
N. M. 235, 164 P. 3d 934. 

No. 07–568. Experience Hendrix, LLC, et al. v. James 
Marshall Hendrix Foundation. C. A. 9th Cir. Certiorari 
denied. Reported below: 240 Fed. Appx. 739. 

No. 07–569. Fitch v. Valentine. Sup. Ct. Miss. Certiorari 
denied. Reported below: 959 So. 2d 1012. 

No. 07–570. FPL Energy Maine Hydro LLC v. Maine De­

partment of Environmental Protection. Sup. Jud. Ct. Me. 
Certiorari denied. Reported below: 926 A. 2d 1197. 

No. 07–573. Spiegel v. Volvo Cars North America, 
L. L. C. App. Ct. Ill., 1st Dist. Certiorari denied. Reported 
below: 368 Ill. App. 3d 1224, 931 N. E. 2d 369. 

No. 07–577. Blake v. University of Mississippi Medical 
Center et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 243 Fed. Appx. 864. 

No. 07–583. Shufler v. Shufler. Sup. Ct. Del. Certiorari 
denied. Reported below: 929 A. 2d 784. 

No. 07–584. Owens et al. v. Monsanto Co. C. A. 11th Cir. 
Certiorari denied. Reported below: 161 Fed. Appx. 875. 

No. 07–587. Covenant Media of South Carolina, LLC v. 
City of North Charleston, South Carolina. C. A. 4th Cir. 
Certiorari denied. Reported below: 493 F. 3d 421. 

No. 07–594. Kayyal et al. v. Mukasey, Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. Reported below: 225 
Fed. Appx. 492. 

No. 07–596. Sevayega v. Collins, Director, Ohio Depart­

ment of Rehabilitation and Correction. C. A. 6th Cir. 
Certiorari denied. 

No. 07–599. Barno v. California. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 07–600. Wilkins v. United States et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 710. 



552ORD Unit: $PT1 [05-07-12 15:18:40] PGT: ORD1BV (Bound Volume)

ORDERS 1101 

552 U. S. January 7, 2008 

No. 07–617. Ahumada v. Mukasey, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 224 Fed. 
Appx. 653. 

No. 07–622. Frichtl v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–624. Hendrickson v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–627. Minch et al. v. City of Chicago, Illinois. 
C. A. 7th Cir. Certiorari denied. Reported below: 486 F. 3d 294. 

No. 07–628. Andrist v. Medical College of Georgia 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 227 
Fed. Appx. 884. 

No. 07–629. Mendez v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 492 F. 3d 930. 

No. 07–631. Roberts v. Alaska et al. Sup. Ct. Alaska. 
Certiorari denied. Reported below: 162 P. 3d 1214. 

No. 07–638. Wells v. Tennessee Board of Regents et al. 
Sup. Ct. Tenn. Certiorari denied. Reported below: 231 S. W. 
3d 912. 

No. 07–641. Bidgood v. Town of Cavendish, Vermont. 
Sup. Ct. Vt. Certiorari denied. Reported below: 181 Vt. 650, 
927 A. 2d 790. 

No. 07–642. First Command Financial Planning, Inc., 
et al. v. McPhail et al. C. A. 9th Cir. Certiorari denied. 

No. 07–669. Harding Glass Co., Inc. v. National Labor 
Relations Board. C. A. 1st Cir. Certiorari denied. Reported 
below: 500 F. 3d 1. 

No. 07–671. Mann et al. v. Fong, North Dakota Tax Com­

missioner, et al. Sup. Ct. N. D. Certiorari denied. Reported 
below: 736 N. W. 2d 464. 

No. 07–674. Suarez v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–676. Painter v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 243 Fed. Appx. 818. 
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No. 07–679. Wilmshurst v. Brown, Attorney General of 
California, et al. C. A. 9th Cir. Certiorari denied. Re­
ported below: 231 Fed. Appx. 555. 

No. 07–680. We The People Foundation for Constitu­

tional Education, Inc., et al. v. United States et al.; and 
No. 07–681. Schulz v. United States et al. C. A. D. C. 

Cir. Certiorari denied. Reported below: 485 F. 3d 140. 

No. 07–686. Villegas v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 495 F. 3d 761. 

No. 07–693. Truck-Rail Handling, Inc., et al. v. Burling­

ton Northern & Santa Fe Railway Co. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 244 Fed. Appx. 130. 

No. 07–695. Hartstein v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 500 F. 3d 790. 

No. 07–709. Lopez v. Jackson, Secretary of Housing and 
Urban Development. C. A. 5th Cir. Certiorari denied. Re­
ported below: 240 Fed. Appx. 648. 

No. 07–718. Borchert v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 601. 

No. 07–731. Corines v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–732. Davis v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 239 Fed. Appx. 83. 

No. 07–761. Holland v. Washington Homes, Inc. C. A. 4th 
Cir. Certiorari denied. Reported below: 487 F. 3d 208. 

No. 07–5061. Ragland v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 507. 

No. 07–5493. Medina v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 955 So. 2d 581. 

No. 07–5502. Shelly v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–5552. Solano Rodriguez v. United States. C. A. 
6th Cir. Certiorari denied. Reported below: 211 Fed. Appx. 467. 
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No. 07–5611. Barahona-Castro v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 218 Fed. Appx. 
959. 

No. 07–5673. Srenevasan v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 398. 

No. 07–5686. Turner v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 474 F. 3d 1265. 

No. 07–5709. Mendoza-Rivera, aka Conchiano v. United 
States. C. A. 4th Cir. Certiorari denied. Reported below: 225 
Fed. Appx. 111. 

No. 07–5710. Turner v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 96. 

No. 07–5785. Miller v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 479 F. 3d 984. 

No. 07–5829. Grosvenor v. Nooth, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. Reported below: 224 Fed. Appx. 627. 

No. 07–5839. Mitchell v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 484 F. 3d 762. 

No. 07–5877. Ladd v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 215 Fed. Appx. 526. 

No. 07–5915. Collins v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–5971. Chavez Sanchez v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 236 Fed. Appx. 
487. 

No. 07–5989. Arnold v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 486 F. 3d 177. 

No. 07–6133. Taylor v. Missouri. Sup. Ct. Mo. Certiorari 
denied. 

No. 07–6202. Pineda-Arrellano v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 492 F. 3d 624. 
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No. 07–6231. Ramos-Flores v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 233 Fed. Appx. 347. 

No. 07–6377. Pepion v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 316. 

No. 07–6401. Johnson v. Kansas. Sup. Ct. Kan. Certiorari 
denied. Reported below: 284 Kan. 18, 159 P. 3d 161. 

No. 07–6407. Summage v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 481 F. 3d 1075. 

No. 07–6446. Hector v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 474 F. 3d 1150. 

No. 07–6461. Manns v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
236 Fed. Appx. 908. 

No. 07–6506. Watts, aka Vann v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. Re­
ported below: 244 Fed. Appx. 572. 

No. 07–6538. Ashraf v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–6544. Kelley v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 482 F. 3d 1047. 

No. 07–6588. Garduno-Gonzalez v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 225 Fed. Appx. 414. 

No. 07–6591. Payne v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 354. 

No. 07–6604. Sibley v. Supreme Court of Florida. Sup. 
Ct. Fla. Certiorari denied. Reported below: 945 So. 2d 510. 

No. 07–6691. Murillo-Monzon v. United States. C. A. 6th 
Cir. Certiorari denied. Reported below: 240 Fed. Appx. 43. 

No. 07–6710. Tello-Ordonez v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 237 Fed. Appx. 711. 
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No. 07–6712. Ziegler v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 474 F. 3d 1184. 

No. 07–6726. Hurtado v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 504. 

No. 07–6741. Elizalde-Altamirano, aka Islas-Perez v. 
United States. C. A. 10th Cir. Certiorari denied. Reported 
below: 226 Fed. Appx. 846. 

No. 07–6742. Crowell v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 493 F. 3d 744. 

No. 07–6763. Sanchez-Juarez v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 240 Fed. Appx. 259. 

No. 07–6774. Norris v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 486 F. 3d 1045. 

No. 07–6776. Williams v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 475 F. 3d 468. 

No. 07–6786. Harris v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 241 Fed. Appx. 88. 

No. 07–6796. Garcia-Gonzalez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 235 Fed. Appx. 327. 

No. 07–6815. Wilkinson v. Polk, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 210. 

No. 07–6829. Alvarez-Granados v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 228 Fed. Appx. 350. 

No. 07–6905. Dunlap v. Colorado. Sup. Ct. Colo. Certio­
rari denied. Reported below: 173 P. 3d 1054. 

No. 07–6959. Dixon v. Illinois Department of Natural 
Resources. C. A. 7th Cir. Certiorari denied. Reported 
below: 244 Fed. Appx. 34. 

No. 07–6960. Evans v. Killian, Bankruptcy Judge, United 
States District Court for the Northern District of Flor­

ida, et al. C. A. 11th Cir. Certiorari denied. 

No. 07–6974. Johnson v. Palakovich, Superintendent, 
State Correctional Institution at Smithfield, et al. 
C. A. 3d Cir. Certiorari denied. 
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No. 07–6988. Hennelly v. Oliva et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 318. 

No. 07–6989. Ivanova v. Michigan Department of Human 
Services. Ct. App. Mich. Certiorari denied. 

No. 07–7002. DeVane  v. Hart,  Warden.  Super. Ct. 
Lowndes County, Ga. Certiorari denied. 

No. 07–7007. Black v. Mills, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–7010. Brown v. District Attorney Office. C. A. 
3d Cir. Certiorari denied. 

No. 07–7012. Boone v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 07–7015. Bail v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7022. Hail v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. 

No. 07–7028. Clapper v. Nebraska. Sup. Ct. Neb. Certio­
rari denied. Reported below: 273 Neb. 750, 732 N. W. 2d 657. 

No. 07–7032. Downey v. Fahey, Chairperson, Virginia 
Parole Board, et al. C. A. 4th Cir. Certiorari denied. Re­
ported below: 231 Fed. Appx. 276. 

No. 07–7043. Stoller v. Google, Inc. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–7052. Prince v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 40 Cal. 4th 1179, 156 P. 3d 1015. 

No. 07–7053. Morris v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 215 Ariz. 324, 160 P. 3d 203. 

No. 07–7054. Lancaster v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 41 Cal. 4th 50, 158 P. 3d 157. 

No. 07–7055. Lavigne v. Ward, Warden. C. A. 5th Cir. 
Certiorari denied. 
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No. 07–7059. Wappler v. Vasbinder, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 07–7060. Walton v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 368 Ill. App. 3d 1222, 931 
N. E. 2d 368. 

No. 07–7063. Vanover v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–7064. Whitley v. California. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 

No. 07–7065. Weaver v. California. Ct. App. Cal., 4th App. 
Dist., Div. 1. Certiorari denied. 

No. 07–7067. Brown v. Ozmint, Director, South Carolina 
Department of Corrections, et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 232 Fed. Appx. 360. 

No. 07–7073. Lawson v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7074. Loukas v. Smith, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7075. Johnson v. Constantellis et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 221 Fed. Appx. 48. 

No. 07–7076. Jackson v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 07–7079. Gillam v. Michigan. Sup. Ct. Mich. Certio­
rari denied. Reported below: 479 Mich. 253, 734 N. W. 2d 585. 

No. 07–7080. Garza v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 216 Ariz. 56, 163 P. 3d 1006. 

No. 07–7083. Dzula et ux. v. Dzula. Ct. App. N. M. Cer­
tiorari denied. 

No. 07–7084. Sierra v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
C. A. 3d Cir. Certiorari denied. 
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No. 07–7088. Woods v. Chapman et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 239 Fed. Appx. 35. 

No. 07–7090. Albrecht v. Beard, Secretary, Pennsylva­

nia Department of Corrections. C. A. 3d Cir. Certiorari 
denied. Reported below: 485 F. 3d 103. 

No. 07–7093. Brown v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 959 So. 2d 740. 

No. 07–7094. Birotte v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 236 Fed. Appx. 577. 

No. 07–7095. Brown v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7097. Gray v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7098. Gibson v. Evans, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 07–7099. Gossett v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 07–7100. Fitts v. Sickler et al. C. A. 6th Cir. Certio­
rari denied. Reported below: 232 Fed. Appx. 436. 

No. 07–7103. Simmons v. Shasta County, California, et al. 
C. A. 9th Cir. Certiorari denied. 

No. 07–7104. Rooney v. Georgia. Sup. Ct. Ga. Certiorari 
denied. 

No. 07–7106. Pinson v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7107. Seeboth v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 07–7116. Jackson v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 
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No. 07–7122. Genevier v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 07–7126. McDermott v. San Francisco Women’s Mo­

torcycle Contingent. C. A. Fed. Cir. Certiorari denied. 
Reported below: 240 Fed. Appx. 865. 

No. 07–7137. Daniels v. Ortiz, Administrator, East Jer­

sey State Prison, et al. C. A. 3d Cir. Certiorari denied. 

No. 07–7141. Hawkins v. Tennessee et al. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7142. Foster v. Felker, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7145. Mattox v. Early, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7147. Holmes v. General Electric Co. C. A. 6th 
Cir. Certiorari denied. 

No. 07–7149. Hill v. Michigan et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–7150. High v. McDaniel, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 07–7151. Forward v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 07–7152. Guillmeno v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. 

No. 07–7154. Hunter v. Beck, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 848. 

No. 07–7156. Daley v. Massachusetts et al. C. A. 1st Cir. 
Certiorari denied. 

No. 07–7165. Harris v. Washington. Sup. Ct. Wash. Cer­
tiorari denied. 

No. 07–7166. Ramirez v. Connecticut. App. Ct. Conn. 
Certiorari denied. Reported below: 101 Conn. App. 283, 921 
A. 2d 202. 
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No. 07–7171. Tompkins v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 980 So. 2d 451. 

No. 07–7174. Hill v. Warren, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–7176. Folsom v. Franklin, Warden, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 234 Fed. Appx. 
856. 

No. 07–7177. Ferqueron v. Jackson, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 07–7178. Francis v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7179. Gardner v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 07–7180. Castillo v. Louisiana et al. Ct. App. La., 1st 
Cir. Certiorari denied. Reported below: 971 So. 2d 1081. 

No. 07–7186. Vig v. Chubb Insurance Co. et al. Dist. Ct. 
Nev., Clark County. Certiorari denied. 

No. 07–7187. Suryadi v. Mukasey, Attorney General. 
C. A. 9th Cir. Certiorari denied. 

No. 07–7190. Saunders v. Sparkman, Deputy Commis­

sioner, Mississippi Department of Corrections, Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 236 Fed. Appx. 103. 

No. 07–7198. Rivera v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 369 Ill. App. 3d 1049, 932 
N. E. 2d 1221. 

No. 07–7200. Singleton v. Hedgepeth, Acting Warden. 
C. A. 9th Cir. Certiorari denied. Reported below: 240 Fed. 
Appx. 749. 

No. 07–7201. Ricks v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 07–7204. Duquesne v. Hall, Correctional Adminis­

trator I, Harnett Correctional Institution. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 970. 
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No. 07–7206. Ciccone v. Sapp et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 238 Fed. Appx. 487. 

No. 07–7210. Corbin v. Supreme Court of Florida et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 233 Fed. 
Appx. 917. 

No. 07–7211. Cornellier v. Edwards et al. Ct. App. Ariz. 
Certiorari denied. 

No. 07–7213. Langster v. Felker, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 274. 

No. 07–7218. Bradford v. Terrell, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 07–7220. Adlington v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 948 So. 2d 839. 

No. 07–7221. Bell v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7223. Joseph v. Astrue, Commissioner of Social 
Security. C. A. 5th Cir. Certiorari denied. Reported below: 
231 Fed. Appx. 327. 

No. 07–7225. Jones v. Burke. C. A. 4th Cir. Certiorari de­
nied. Reported below: 204 Fed. Appx. 175. 

No. 07–7233. Clark v. St. Joseph/Candler Health Sys­

tems et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 225 Fed. Appx. 799. 

No. 07–7234. Chavez v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 07–7237. Wright v. Scribner, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 07–7239. Yancoskie v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 915 A. 2d 111. 

No. 07–7243. Santema v. South Dakota Board of Pardons 
and Paroles. Sup. Ct. S. D. Certiorari denied. Reported 
below: 735 N. W. 2d 904. 
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No. 07–7244. Mahindru v. Bhatia et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 710. 

No. 07–7245. Jacobs v. Kerman, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 07–7246. Moorefield v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7248. Jester v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7252. Erwin v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 07–7253. Williams v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–7255. Williams v. Powell, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 319. 

No. 07–7258. Burkholder v. Wolfe et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–7260. Barocio v. Ward, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 398. 

No. 07–7261. Arrington v. Wheeler, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 212 Fed. Appx. 185. 

No. 07–7263. Bugara v. Ryan, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–7270. Amis v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7271. Backus v. Ortiz, Executive Director, Colo­

rado Department of Corrections, et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 246 Fed. Appx. 561. 

No. 07–7272. Lloyd v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 
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No. 07–7273. Williams v. Mayberg, Director, California 
Department of Mental Health, et al. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–7277. Ward v. Illinois. App. Ct. Ill., 1st Dist. Cer­
tiorari denied. Reported below: 371 Ill. App. 3d 382, 862 N. E. 
2d 1102. 

No. 07–7278. Woods v. Sisto, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 249 Fed. Appx. 640. 

No. 07–7279. Leinweber v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 07–7280. Lowery v. Utah et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 237 Fed. Appx. 374. 

No. 07–7281. Shearing v. Gonzalez. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 07–7284. Ellis v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 07–7285. Hill v. New Jersey. Sup. Ct. N. J. Certiorari 
denied. Reported below: 192 N. J. 70, 926 A. 2d 854. 

No. 07–7288. Johnson v. Oregon. Sup. Ct. Ore. Certiorari 
denied. Reported below: 342 Ore. 596, 157 P. 3d 198. 

No. 07–7290. Maddix v. Crawford et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 605. 

No. 07–7296. Ushery v. Sheets, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7298. Stephens v. Kemna, Superintendent, Cross­

roads Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 07–7299. Smith v. Dormire, Superintendent, Jeffer­

son City Correctional Center. Sup. Ct. Mo. Certiorari 
denied. 

No. 07–7301. Spuck v. Stowitzky, Superintendent, State 
Regional Correctional Facility at Mercer. C. A. 3d Cir. 
Certiorari denied. 
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No. 07–7303. Alfaro Ramirez v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7304. Reynosa v. Hofbauer, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7316. Hassinger v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 286. 

No. 07–7323. McDonald v. Ohio. Ct. App. Ohio, Lake 
County. Certiorari denied. 

No. 07–7324. Nash v. Hepp, Warden. C. A. 7th Cir. Certio­
rari denied. 

No. 07–7329. Krause v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–7330. Mannix v. Machnik et al. C. A. 7th Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 37. 

No. 07–7332. Hall v. McDonough, Secretary, Florida De­

partment of Corrections. Sup. Ct. Fla. Certiorari denied. 
Reported below: 965 So. 2d 823. 

No. 07–7336. Campbell v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 368 Ill. App. 3d 1238, 931 
N. E. 2d 375. 

No. 07–7339. Fournier v. New Hampshire. Sup. Ct. N. H. 
Certiorari denied. 

No. 07–7340. Griggs v. Upton, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 07–7345. Gantt-El v. Bennett et al. C. A. 4th Cir. 
Certiorari denied. 

No. 07–7347. Freeman v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 07–7349. Carver v. Sherry, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 07–7350. Chairs v. Louisiana. C. A. 5th Cir. Certio­
rari denied. 

No. 07–7351. Earle v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–7353. Cole v. McDonough, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–7354. Williams v. Prince George’s County, Mary­

land, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 230 Fed. Appx. 297. 

No. 07–7355. Adams v. George, Judge, Superior Court of 
Georgia, Cobb County. Sup. Ct. Ga. Certiorari denied. 

No. 07–7357. Bright v. South Carolina et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 234 Fed. Appx. 148. 

No. 07–7359. Schultze v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 07–7360. Salinas v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 07–7363. Rozier v. Tifft, Warden. Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 959 So. 2d 271. 

No. 07–7364. Sullivan v. Wynder, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–7365. Allen v. Ohio. Ct. App. Ohio, Lake County. 
Certiorari denied. 

No. 07–7366. Tooley v. Ohio. Sup. Ct. Ohio. Certiorari 
denied. 

No. 07–7367. Wheeler v. Felker, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7368. Cryer, aka Bryant v. Hedgepeth, Warden. 
C. A. 9th Cir. Certiorari denied. 
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No. 07–7369. Nicholas v. Patrick et al. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–7370. Saunders-El v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 07–7373. Williams v. St. Vincent Hospital et al. 
C. A. 11th Cir. Certiorari denied. 

No. 07–7386. Rodriguez Avila v. Beck, Secretary, North 
Carolina Department of Correction. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 234 Fed. Appx. 156. 

No. 07–7387. Baer v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 07–7389. Atkins v. Dovey, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 808. 

No. 07–7391. Marlin v. Fontenot. C. A. 5th Cir. Certio­
rari denied. Reported below: 235 Fed. Appx. 332. 

No. 07–7398. Milbourn v. Howes, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7404. Caston v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–7407. Gilbert v. Bay Area Rapid Transit et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 248 Fed. 
Appx. 847. 

No. 07–7408. McClure v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 63. 

No. 07–7409. Hurd v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 07–7417. Scheibler v. Highmark Blue Shield et al. 
C. A. 3d Cir. Certiorari denied. Reported below: 243 Fed. 
Appx. 691. 

No. 07–7418. Saporito v. Astrue, Commissioner of Social 
Security. C. A. 3d Cir. Certiorari denied. Reported below: 
248 Fed. Appx. 311. 
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No. 07–7420. Willis v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 07–7421. Taylor v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 07–7422. Ware v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7426. Taylor v. Vazquez, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7427. McKinney v. Baca et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 781. 

No. 07–7429. Rangel v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 07–7430. Reger v. Texas. Ct. App. Tex., 2d Dist. Cer­
tiorari denied. Reported below: 222 S. W. 3d 510. 

No. 07–7431. Simmons v. Galaza, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7434. Ashbaugh v. Gundy, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7435. Bonilla v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 41 Cal. 4th 313, 160 P. 3d 84. 

No. 07–7438. Jackman v. Federal Bureau of Investiga­

tion. C. A. D. C. Cir. Certiorari denied. 

No. 07–7441. Black v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–7442. Bohanon v. Tennessee. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–7444. Blanco v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 963 So. 2d 173. 

No. 07–7445. Ackles v. Stovall, Warden. C. A. 6th Cir. 
Certiorari denied. 
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No. 07–7446. Ayazi v. New York City Department of Edu­

cation. C. A. 2d Cir. Certiorari denied. 

No. 07–7451. Nields v. Hudson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 482 F. 3d 442. 

No. 07–7454. Skorychenko v. Women’s Community, Inc., 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 230 
Fed. Appx. 628. 

No. 07–7460. Santos v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 249 Fed. Appx. 523. 

No. 07–7461. Jenkins v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 231 Fed. Appx. 240. 

No. 07–7472. Antelope v. Wiley, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 07–7483. Krueger v. Howes. C. A. 6th Cir. Certio­
rari denied. 

No. 07–7486. McDowell v. Kingston, Warden. C. A. 7th 
Cir. Certiorari denied. Reported below: 497 F. 3d 757. 

No. 07–7487. Pass v. McDonough, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 07–7489. White v. Astrue, Commissioner of Social Se­

curity. C. A. 5th Cir. Certiorari denied. Reported below: 239 
Fed. Appx. 71. 

No. 07–7492. Tucker v. Hardy, Superintendent, Nash 
Correctional Institution. C. A. 4th Cir. Certiorari denied. 
Reported below: 229 Fed. Appx. 268. 

No. 07–7495. Murry v. Mukasey, Attorney General. 
C. A. 11th Cir. Certiorari denied. Reported below: 233 Fed. 
Appx. 911. 

No. 07–7499. Stevens v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 41 Cal. 4th 182, 158 P. 3d 763. 

No. 07–7510. Rodriguez v. Ozmint, Director, South Caro­

lina Department of Corrections, et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 22. 
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No. 07–7511. Smith v. King et al. C. A. 9th Cir. Certio­
rari denied. 

No. 07–7514. Hemstreet v. Ercole, Superintendent, 
Green Haven Correctional Facility. C. A. 2d Cir. Certio­
rari denied. Reported below: 491 F. 3d 84. 

No. 07–7520. Gillmore v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 497 F. 3d 853. 

No. 07–7525. Al Ghashiyah v. Wisconsin Parole Commis­

sion et al. C. A. 7th Cir. Certiorari denied. 

No. 07–7528. Armstead v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 229 Fed. Appx. 236. 

No. 07–7530. Blocker v. Ollison, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 240 Fed. Appx. 761. 

No. 07–7532. Mercado v. Wiley et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 245 Fed. Appx. 761. 

No. 07–7535. Shelton v. Merit Systems Protection 
Board. C. A. Fed. Cir. Certiorari denied. Reported below: 
244 Fed. Appx. 328. 

No. 07–7541. Cooper v. Minnesota. Ct. App. Minn. Certio­
rari denied. 

No. 07–7550. Jackson v. Grams, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–7557. Dutcher v. Lehman et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 631. 

No. 07–7562. Yates v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 963 So. 2d 250. 

No. 07–7564. Villar v. Florida Department of Correc­

tions. Dist. Ct. App. Fla., 1st Dist. Certiorari denied. Re­
ported below: 962 So. 2d 905. 

No. 07–7565. Wadley v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 969. 
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No. 07–7567. Jennings v. Cortez Masto, Attorney Gen­

eral of Nevada, et al. C. A. 9th Cir. Certiorari denied. 

No. 07–7576. Tobias v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–7579. Creveling v. Treser et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 245 Fed. Appx. 575. 

No. 07–7582. Childress v. Polk, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–7584. Dolbin v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 242 Fed. Appx. 814. 

No. 07–7586. Ewing v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 494 F. 3d 607. 

No. 07–7592. Cardenas v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 892. 

No. 07–7595. Cope v. United States. C. A. 6th Cir. Certio­
rari denied. 

No. 07–7598. Carbonaro v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 489 F. 3d 115. 

No. 07–7602. Edger v. Dormire, Superintendent, Jeffer­

son City Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 07–7614. Lynch v. Brill, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 250 Fed. Appx. 901. 

No. 07–7615. Coffey v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 948 So. 2d 758. 

No. 07–7617. Compton v. South Carolina. Ct. App. S. C. 
Certiorari denied. Reported below: 366 S. C. 671, 623 S. E. 
2d 661. 

No. 07–7618. Elmardoudi v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 501 F. 3d 935. 

No. 07–7624. Cruz Beltran v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 267 Fed. Appx. 462. 
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No. 07–7628. McCormick v. Farwell, Warden, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 234 Fed. 
Appx. 754. 

No. 07–7629. Rattler v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 794. 

No. 07–7630. Lueth v. Beach et al. C. A. 8th Cir. Certio­
rari denied. Reported below: 498 F. 3d 795. 

No. 07–7632. Watson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 519. 

No. 07–7633. Thompson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 575. 

No. 07–7634. Torres-Lona v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 491 F. 3d 750. 

No. 07–7635. Mendoza-Mendoza v. United States. C. A. 
6th Cir. Certiorari denied. Reported below: 239 Fed. Appx. 216. 

No. 07–7636. Moreno v. Haws, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 245 Fed. Appx. 606. 

No. 07–7638. Womack v. McDaniel, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 497 F. 3d 998. 

No. 07–7643. Mills v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 491 F. 3d 738. 

No. 07–7645. Michel v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 165. 

No. 07–7647. Radosh v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 490 F. 3d 682. 

No. 07–7648. Ringle v. Labor and Industry Review 
Commission. Ct. App. Wis. Certiorari denied. 

No. 07–7649. Rivas v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 493 F. 3d 131. 

No. 07–7650. Scott v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 220 Fed. Appx. 440. 

No. 07–7654. Souza v. United States. C. A. 6th Cir. Cer­
tiorari denied. 



552ORD Unit: $PT1 [05-07-12 15:18:40] PGT: ORD1BV (Bound Volume)

1122 OCTOBER TERM, 2007 

January 7, 2008 552 U. S. 

No. 07–7656. Cooney v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 239 Fed. Appx. 198. 

No. 07–7660. Ward v. Equal Employment Opportunity 
Commission. C. A. 9th Cir. Certiorari denied. 

No. 07–7662. Bailey v. Wakefield. Sup. Ct. Pa. Certio­
rari denied. 

No. 07–7665. Byrd v. City of Philadelphia, Pennsylvania, 
et al. C. A. 3d Cir. Certiorari denied. Reported below: 245 
Fed. Appx. 208. 

No. 07–7666. Johnson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 687. 

No. 07–7671. Bailey v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford, et al. 
Sup. Ct. Pa. Certiorari denied. Reported below: 593 Pa. 521, 
932 A. 2d 876. 

No. 07–7672. Busby v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 07–7674. Rodgers v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 235 Fed. Appx. 93. 

No. 07–7675. Stoller v. Fogel. C. A. 7th Cir. Certiorari 
denied. 

No. 07–7680. Clarke v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 239 Fed. Appx. 739. 

No. 07–7682. Carani v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 492 F. 3d 867. 

No. 07–7687. Delgado v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 236 Fed. Appx. 156. 

No. 07–7689. Jimenez-Silvestre v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 236 Fed. Appx. 150. 

No. 07–7690. Harris v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 490 F. 3d 589. 
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No. 07–7694. Harris v. Pliler, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7695. Green v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 245 Fed. Appx. 604. 

No. 07–7697. Hurte v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 237 Fed. Appx. 871. 

No. 07–7698. Gardner v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–7699. Guerrero-Damian v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 241 Fed. Appx. 171. 

No. 07–7701. Robinson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 240 Fed. Appx. 555. 

No. 07–7702. Roberts v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 245 Fed. Appx. 655. 

No. 07–7706. Burton v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–7708. Battin v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 157. 

No. 07–7709. Bailey v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 615. 

No. 07–7711. Cortez-Galaviz v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 495 F. 3d 1203. 

No. 07–7712. Wesley v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 329. 

No. 07–7717. Franklin v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 227 Fed. Appx. 856. 

No. 07–7721. Gamble v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–7727. Mitchell v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 654. 

No. 07–7728. McNeill, aka McNeil v. United States. 
C. A. 10th Cir. Certiorari denied. Reported below: 239 Fed. 
Appx. 449. 
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No. 07–7729. Mendez-Mendez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 249 Fed. Appx. 647. 

No. 07–7730. Lott v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 240 Fed. Appx. 992. 

No. 07–7737. Rudisill v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 224 Fed. Appx. 264. 

No. 07–7742. Solorzano-Calderon v. United States. 
C. A. 9th Cir. Certiorari denied. Reported below: 229 Fed. 
Appx. 614. 

No. 07–7743. Spivey v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 239 Fed. Appx. 795. 

No. 07–7754. Millan Alvarez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 235 Fed. Appx. 565. 

No. 07–7755. Lucero-Ramirez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 236 Fed. Appx. 155. 

No. 07–7759. Boone v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–7763. Shade v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 237 Fed. Appx. 894. 

No. 07–7766. Allen v. Fox, Warden. Sup. Ct. App. W. Va. 
Certiorari denied. 

No. 07–7771. Hill v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 238 Fed. Appx. 177. 

No. 07–7772. Hays v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 250 Fed. Appx. 773. 

No. 07–7773. Gallegos v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 890. 

No. 07–7774. Hudair, aka Green v. Schultz, Warden. 
C. A. 3d Cir. Certiorari denied. 

No. 07–7775. Huerta-Avalos v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 235 Fed. Appx. 451. 

No. 07–7777. McCauley v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 07–7781. Sampson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 245 Fed. Appx. 263. 

No. 07–7782. Clark v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 123. 

No. 07–7788. Reed v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 112. 

No. 07–7794. Hollingsworth v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 495 F. 3d 795. 

No. 07–7795. Gascon-Guerrero v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 492 F. 3d 930. 

No. 07–7797. Rice v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 228 Fed. Appx. 367. 

No. 07–7803. Morris v. Fulbruge, Clerk, United States 
Court of Appeals for the Fifth Circuit. C. A. 5th Cir. 
Certiorari denied. 

No. 07–7804. Bucklon v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–7808. Rodriguez v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 07–7812. Spencer v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 673. 

No. 07–7814. Urquides-Torres v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 238 Fed. Appx. 189. 

No. 07–7818. Carter v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 245 Fed. Appx. 673. 

No. 07–7819. Carreon v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 221. 

No. 07–7820. Drister v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 240 Fed. Appx. 81. 

No. 07–7823. O’Neil v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 249 Fed. Appx. 497. 
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No. 07–7826. Brandreth v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 240 Fed. Appx. 354. 

No. 07–7827. Black v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 689. 

No. 07–7828. Borges v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 183 N. C. App. 240, 644 
S. E. 2d 250. 

No. 07–7831. Lacefield v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 250 Fed. Appx. 670. 

No. 07–7832. Frye v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 489 F. 3d 201. 

No. 07–7833. VanBuren v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 529. 

No. 07–7838. Morrison v. Texas. Ct. App. Tex., 2d Dist. 
Certiorari denied. 

No. 07–7840. McCrae v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 150. 

No. 07–7842. Cabbagestalk v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 246 Fed. Appx. 109. 

No. 07–7843. Esparza v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 236 Fed. Appx. 133. 

No. 07–7844. Duran Avila v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 980. 

No. 07–7845. LeCount v. Patrick, Superintendent, State 
Correctional Institution at Houtzdale, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 07–7847. Millier v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 246 Fed. Appx. 369. 

No. 07–7848. Ricketts v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 984. 

No. 07–7849. Williams v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 
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No. 07–7851. Anderson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 479. 

No. 07–7854. Bak v. Potter, Postmaster General. C. A. 
9th Cir. Certiorari denied. Reported below: 245 Fed. Appx. 688. 

No. 07–7855. Burns v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 495 F. 3d 873. 

No. 07–7858. Rutherford v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 236 Fed. Appx. 835. 

No. 07–7859. Richardson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 245 Fed. Appx. 324. 

No. 07–7861. VanDam v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 493 F. 3d 1194. 

No. 07–7864. Williams v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 240 Fed. Appx. 995. 

No. 07–7865. Vasquez v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 50. 

No. 07–7867. Amison v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–7870. Vandivere v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7877. McKenzie v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 544. 

No. 07–7880. Awala v. Barksdale, Judge, United States 
Court of Appeals for the Fifth Circuit, et al. C. A. 5th 
Cir. Certiorari denied. 

No. 07–7881. Simpson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 311. 

No. 07–7887. Poindexter v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7889. Koenen v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 631. 

No. 07–7890. Bennett v. United States. C. A. 4th Cir. 
Certiorari denied. 
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No. 07–7893. Perez v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–7896. Torrence v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 106. 

No. 07–7897. Wilks v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 242 Fed. Appx. 783. 

No. 07–7899. Zamora-Suarez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 213 Fed. Appx. 537. 

No. 07–7901. Nelson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–7902. Mesa v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 07–7907. Olaya v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–7915. Colon v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 246 Fed. Appx. 153. 

No. 07–7917. Zambrana v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 07–7918. Truesdale v. Menifee, Warden, et al. C. A. 
5th Cir. Certiorari denied. Reported below: 243 Fed. Appx. 827. 

No. 07–7921. White v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 07–7922. Venzant-Diaz v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 247 Fed. Appx. 107. 

No. 07–7923. Tyger v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 240 Fed. Appx. 229. 

No. 07–7924. Taber v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 497 F. 3d 1177. 

No. 07–7927. Beltran-Lugo v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 245 Fed. Appx. 834. 

No. 07–7929. Melvin v. United States. C. A. 4th Cir. Cer­
tiorari denied. 
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No. 07–7932. Lucas v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 246 Fed. Appx. 291. 

No. 07–7933. Lopez v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 500 F. 3d 840. 

No. 07–7934. Black v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 240 Fed. Appx. 95. 

No. 07–7935. Boucher v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7939. Collins v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 272 Fed. Appx. 219. 

No. 07–7940. Davis v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–7942. Hamilton v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 499 F. 3d 734. 

No. 07–7944. Sales v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 247 Fed. Appx. 730. 

No. 07–7957. Roy v. United States. C. A. 1st Cir. Certio­
rari denied. Reported below: 506 F. 3d 28. 

No. 07–7958. Rochelle v. United States District Court 
for the Middle District of North Carolina. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 174. 

No. 07–7960. Stark v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 242 Fed. Appx. 208. 

No. 07–7967. Ceja v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 242 Fed. Appx. 232. 

No. 07–7968. Doucette v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 496 F. 3d 64. 

No. 07–7969. Booker v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–7974. Weaver v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 245 Fed. Appx. 946. 

No. 07–7975. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 254 Fed. Appx. 945. 



552ORD Unit: $PT1 [05-07-12 15:18:41] PGT: ORD1BV (Bound Volume)

1130 OCTOBER TERM, 2007 

January 7, 2008 552 U. S. 

No. 07–7976. Zavala v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 207. 

No. 07–7977. Torres v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–7979. Ostenkamp v. Ohio. Ct. App. Ohio, Hamilton 
County. Certiorari denied. 

No. 07–7980. Nti v. United States. C. A. 6th Cir. Certio­
rari denied. Reported below: 247 Fed. Appx. 685. 

No. 07–7982. Robinson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 277. 

No. 07–7989. Perez-Chavez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 246 Fed. Appx. 865. 

No. 07–7994. Barraza-Rodriguez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 242 Fed. Appx. 206. 

No. 07–7995. Adefeyinti v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 07–7998. Valdez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 248 Fed. Appx. 47. 

No. 07–7999. Tirouda et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 233 Fed. Appx. 744. 

No. 07–8000. Taylor v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–8006. Alexander v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 202. 

No. 07–8030. McCoy v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 07–8069. Rice v. Bradford, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–218. United States v. Pickett. C. A. D. C. Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 475 F. 3d 1347. 

No. 07–421. WKB Associates, Inc. v. Fair Housing Coun­

cil, Inc., et al. C. A. 6th Cir. Motion of National Multi Hous­
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ing Council et al. for leave to file a brief as amici curiae granted. 
Certiorari denied. Reported below: 210 Fed. Appx. 469. 

No. 07–533. Mongeau v. City of Marlborough, Massachu­

setts, et al. C. A. 1st Cir. Motion of New England Legal 
Foundation et al. for leave to file a brief as amici curiae granted. 
Certiorari denied. Reported below: 492 F. 3d 14. 

No. 07–538. Christie, Individually and in His Official 
Capacity as the Administrator of Houston Medical Cen­

ter, et al. v. Adkins. C. A. 11th Cir. Motions of American 
Hospital Association et al., Joint Commission, and Association of 
Black Physicians for leave to file briefs as amici curiae granted. 
Certiorari denied. Reported below: 488 F. 3d 1324. 

No. 07–574. Motionless Keyboard Co. v. Microsoft Corp. 
et al. C. A. Fed. Cir. Certiorari denied. The Chief Justice 
and Justice Breyer took no part in the consideration or decision 
of this petition. Reported below: 486 F. 3d 1376. 

No. 07–585. Petra Presbyterian Church v. Village of 
Northbrook, Illinois. C. A. 7th Cir. Motion of Pacific Justice 
Institute for leave to file a brief as amicus curiae granted. Cer­
tiorari denied. Reported below: 489 F. 3d 846. 

No. 07–7006. Allen v. Schwartz, Warden. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consider­
ation or decision of this petition. 

No. 07–7159. Christina v. Shannon, Superintendent, 
State Correctional Institution at Frackville. C. A. 3d 
Cir. Certiorari denied. Justice Alito took no part in the con­
sideration or decision of this petition. Reported below: 229 
Fed. Appx. 137. 

No. 07–7328. Sanders v. Exxon Mobil Corp. et al. C. A. 
5th Cir. Certiorari denied. Justice Alito took no part in the 
consideration or decision of this petition. Reported below: 232 
Fed. Appx. 378. 

Rehearing Denied 

No. 06–19. Fisher v. Fisher et ux., ante, p. 809; 
No. 06–1610. George v. Arora et al., ante, p. 820; 
No. 06–1615. Walker v. Seldman et al., ante, p. 820; 
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No. 06–1649. Morrissey et al. v. Lesniak et al., ante, 
p. 822; 

No. 06–1680. Allen, Commissioner, Alabama Department 
of Corrections v. Siebert, ante, p. 3; 

No. 06–1695. Bannister v. Texas, ante, p. 825; 
No. 06–10868. McGlohon v. City of Dallas, Texas, ante, 

p. 831; 
No. 06–11021. Wilson v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 834; 
No. 06–11133. Sielck v. Sielck et al., ante, p. 836; 
No. 06–11159. Semler v. Minnesota Office of Administra­

tive Hearings, ante, p. 837; 
No. 06–11202. Johnston v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 839; 
No. 06–11232. Kinnally v. Marriott International, Inc., 

ante, p. 839; 
No. 06–11323. Waters v. Horel, Warden, ante, p. 842; 
No. 06–11451. Meador v. Wade, Judge, Superior Court of 

California, San Bernardino County, ante, p. 847; 
No. 06–11453. Young v. Moore, Superintendent, North­

east Correctional Center, ante, p. 847; 
No. 06–11582. Schatzel v. Florida Board of Bar Examin­

ers, ante, p. 852; 
No. 06–11589. Williams v. Circuit Court of Arkansas, 

Miller County, et al., ante, p. 852; 
No. 06–11654. Anderson v. Augusta State Medical Prison 

et al., ante, p. 856; 
No. 06–11689. Moreno Salas v. Cano et al., ante, p. 858; 
No. 06–11754. Fortune v. Keisler, Acting Attorney Gen­

eral, ante, p. 863; 
No. 06–11768. Green v. United States, ante, p. 863; 
No. 06–11775. Reid v. Tennessee, ante, p. 974; 
No. 06–11975. Edwards v. Evans, Warden, ante, p. 1009; 
No. 06–11981. Leeth et ux. v. Jim Walter Homes, Inc., 

et al., ante, p. 877; 
No. 06–11993. Wanzer v. Pena et al., ante, p. 878; 
No. 06–11999. Iverson v. City of Philadelphia, Pennsyl­

vania, ante, p. 878; 
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No. 06–12021. Richardson v. United States Postal Serv­

ice, ante, p. 879; 
No. 07–3. Rweyemamu v. Connecticut Commission on 

Human Rights and Opportunities et al., ante, p. 886; 
No. 07–169. Neidert et ux. v. Glen Onoko Estates, ante, 

p. 891; 
No. 07–181. Turner v. United States, ante, p. 891; 
No. 07–190. Cieklinski et al. v. National Labor Rela­

tions Board, ante, p. 951; 
No. 07–223. Jones et al. v. Montana University System, 

ante, p. 951; 
No. 07–234. Majors v. South Carolina Securities Commis­

sion, ante, p. 975; 
No. 07–292. Weliver v. Board of Appeals, Maryland De­

partment of Labor, Licensing and Regulation, et al., ante, 
p. 976; 

No. 07–314. Patterson v. Pennsylvania Office of Inspec­

tor General, ante, p. 976; 
No. 07–426. Hamblen v. United States, ante, p. 992; 
No. 07–429. Kefalos v. United States, ante, p. 1010; 
No. 07–5010. Sandles v. United States, ante, p. 893; 
No. 07–5079. Wanzer v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 896; 

No. 07–5207. In re Golden, ante, p. 807; 
No. 07–5232. Wall v. United States, ante, p. 905; 
No. 07–5309. Muecke v. Olson, ante, p. 910; 
No. 07–5461. Felder v. United States, ante, p. 918; 
No. 07–5569. Robinson v. United States, ante, p. 923; 
No. 07–5584. Brown v. Jackson et al., ante, p. 994; 
No. 07–5624. Swendell v. CLC of Richmond et al., ante, 

p. 954; 
No. 07–5748. Lane v. Baker et al., ante, p. 957; 
No. 07–5768. Torres v. McCabe, Correctional Adminis­

trator I, Harnett Correctional Institution, ante, p. 958; 
No. 07–5823. Gonzales v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 976; 
No. 07–5851. Robbins v. Zollo et al., ante, p. 960; 
No. 07–5870. Owens v. Giurbino, Warden, ante, p. 978; 
No. 07–5875. In re Butler, ante, p. 946; 
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No. 07–5890.
 
No. 07–5924.
 
No. 07–5964.
 
No. 07–6028.
 
No. 07–6031.
 
No. 07–6077.
 
No. 07–6157.
 
No. 07–6169.
 
No. 07–6197.
 

OCTOBER TERM, 2007 

January 7, 2008 552 U. S. 

In re Coleman, ante, p. 808; 
Jung v. United States, ante, p. 933; 
Jiminez v. United States, ante, p. 1011; 
Thompson v. Hicks et al., ante, p. 994; 
Parker v. Georgia, ante, p. 995; 
In re Miller, ante, p. 989; 
Robison v. Kramer, Warden, ante, p. 996; 

Woodson v. United States, ante, p. 939; 
McKenzie v. South Carolina, ante, p. 998; 
Minnfee v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 998; 
No. 07–6218. Rowl v. Charlotte-Mecklenburg Hospital 

Authority et al., ante, p. 999; 
No. 07–6224. In re Morin, ante, p. 988; 
No. 07–6249. Wilson v. Bordelon et al., ante, p. 1011; 
No. 07–6325. Yongping Zhou v. Scott D. Pollock Associ­

ates, P. C., ante, p. 1012; 
No. 07–6340. Anderson v. Silicki, ante, p. 1000; 
No. 07–6479. Smith v. Jackson, Correctional Administra­

tor, Lanesboro Correctional Institution, ante, p. 1001; 
No. 07–6494. 
No. 07–6641. 
No. 07–6660. 

p. 1014; 
No. 07–6704. 
No. 07–6709. 

ante, p. 1029; 
No. 07–6752. 
No. 07–6756. 
No. 07–6758. 
No. 07–6800. 
No. 07–6834. 
No. 07–6879. 
No. 07–6899. 

p. 1048; and 
No. 07–7026. 

Brown v. United States, ante, p. 982; 
Padilla v. United States, ante, p. 985; 
Kingsolver v. Ray, Warden, et al., ante, 

Morales v. Marques, ante, p. 1014;
 
Yisrael, aka Jolly v. Yisrael, aka Jolly,
 

In re Sacora, ante, p. 988;
 
In re Paris, ante, p. 988;
 
In re Alpine, ante, p. 988;
 
Cox v. Georgia, ante, p. 1015;
 
In re Berry, ante, p. 988;
 
Pritchett v. United States, ante, p. 1006;
 
Yang v. City of San Jose, California, ante,
 

In re Underwood, ante, p. 1008. Petitions for 
rehearing denied. 

No. 07–6463. Boyd v. United States Marshals Service 
et al., ante, p. 1007. Petition for rehearing denied. The Chief 
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Justice took no part in the consideration or decision of this 
petition. 

No. 01–8029. Evans v. United States, 535 U. S. 909; and 
No. 07–5753. Boyd v. United States, ante, p. 930. Motions 

for leave to file petitions for rehearing denied. 

January 9, 2008 

Dismissal Under Rule 46 

No. 07–5427. Mironescu v. Costner, United States Mar­

shal for the Middle District of North Carolina, et al. 
C. A. 4th Cir. Certiorari dismissed under this Court’s Rule 46. 
Reported below: 480 F. 3d 664. 

January 10, 2008 
Miscellaneous Order 

No. 07–330. Greenlaw v. United States. C. A. 8th Cir. 
[Certiorari granted, ante, p. 1087.] Jay T. Jorgensen, Esq., of 
Washington, D. C., is invited to brief and argue this case, as 
amicus curiae, in support of the judgment below. 

January 11, 2008 

Dismissal Under Rule 46 

No. 07–37. New Mexico v. Romero. Sup. Ct. N. M. Certio­
rari dismissed under this Court’s Rule 46. Reported below: 141 
N. M. 403, 156 P. 3d 694. 

Miscellaneous Order 

No. 06–7517. Irizarry v. United States. C. A. 11th Cir. 
[Certiorari granted, ante, p. 1086.] Peter B. Rutledge, Esq., of 
Washington, D. C., is invited to brief and argue this case, as 
amicus curiae, in support of the judgment below. 

Probable Jurisdiction Postponed 

No. 07–320. Davis v. Federal Election Commission. Ap­
peal from D. C. D. C. Further consideration of question of juris­
diction postponed to hearing of case on the merits. Appellant’s 
brief is to be filed on or before Wednesday, February 20, 2008. 
Appellee’s brief is to be filed on or before Wednesday, March 19, 
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2008. A reply brief, if any, is to be filed in accordance with this 
Court’s Rule 25.3. Reported below: 501 F. Supp. 2d 22. 

Certiorari Granted 

No. 07–371. Taylor v. Sturgell, Acting Administrator, 
Federal Aviation Administration, et al. C. A. D. C. Cir. 
Certiorari granted. Petitioner’s brief is to be filed on or before 
Wednesday, February 20, 2008. Respondents’ brief is to be filed 
on or before Wednesday, March 19, 2008. A reply brief, if any, 
is to be filed in accordance with this Court’s Rule 25.3. Reported 
below: 490 F. 3d 965. 

No. 07–474. Engquist v. Oregon Department of Agricul­

ture et al. C. A. 9th Cir. Certiorari granted limited to Ques­
tion 1 presented by the petition. Petitioner’s brief is to be filed 
on or before Wednesday, February 20, 2008. Respondents’ brief 
is to be filed on or before Wednesday, March 19, 2008. A reply 
brief, if any, is to be filed in accordance with this Court’s Rule 
25.3. Reported below: 478 F. 3d 985. 

No. 07–6053. Giles v. California. Sup. Ct. Cal. Certiorari 
granted. Petitioner’s brief is to be filed on or before Wednesday, 
February 20, 2008. Respondent’s brief is to be filed on or before 
Wednesday, March 19, 2008. A reply brief, if any, is to be filed 
in accordance with this Court’s Rule 25.3. Reported below: 40 
Cal. 4th 833, 152 P. 3d 433. 

January 14, 2008 

Dismissal Under Rule 46 

No. 07–480. Huber v. Wal-Mart Stores, Inc. C. A. 8th 
Cir. [Certiorari granted, ante, p. 1074.] Writ of certiorari dis­
missed under this Court’s Rule 46.1. 

Certiorari Granted—Vacated and Remanded 

No. 05–11273. Cawthorn v. United States. C. A. 8th Cir. 
Reported below: 429 F. 3d 793; 

No. 06–5244. Tabor v. United States. C. A. 8th Cir. Re­
ported below: 439 F. 3d 826; 

No. 06–6853. Thomas v. United States. C. A. 4th Cir. Re­
ported below: 187 Fed. Appx. 268; 
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No. 06–7012. Underwood v. United States. C. A. 6th Cir. 
Reported below: 188 Fed. Appx. 459; 

No. 06–8941. Black v. United States. C. A. 7th Cir. Re­
ported below: 207 Fed. Appx. 642; 

No. 06–9102. Roberson v. United States. C. A. 7th Cir. 
Reported below: 207 Fed. Appx. 642; 

No. 06–9650. Castillo v. United States. C. A. 7th Cir. 
Reported below: 202 Fed. Appx. 132; 

No. 06–10523. McGee v. United States. C. A. 8th Cir. Re­
ported below: 211 Fed. Appx. 538; 

No. 06–10958. Gardner v. United States. C. A. 6th Cir. 
Reported below: 214 Fed. Appx. 587; and 

No. 06–12126. Williams v. United States. C. A. 7th Cir. 
Reported below: 211 Fed. Appx. 513. Motions of petitioners for 
leave to proceed in forma pauperis granted. Certiorari granted, 
judgments vacated, and cases remanded for further consideration 
in light of Kimbrough v. United States, ante, p. 85. 

No. 07–6245. Wilkinson v. United States. C. A. 8th Cir. 
Reported below: 225 Fed. Appx. 413; 

No. 07–6346. Arana-Ascencio v. United States. C. A. 5th 
Cir. Reported below: 230 Fed. Appx. 442; 

No. 07–6350. Escalante Valle v. United States. C. A. 
5th Cir. Reported below: 230 Fed. Appx. 434; 

No. 07–6900. Jensen v. United States. C. A. 8th Cir. Re­
ported below: 493 F. 3d 997; 

No. 07–6935. Cody v. United States. C. A. 4th Cir. Re­
ported below: 241 Fed. Appx. 111; 

No. 07–6951. Newkirk v. United States. C. A. 4th Cir. 
Reported below: 240 Fed. Appx. 591; 

No. 07–6998. Garcia v. United States. C. A. 5th Cir. Re­
ported below: 239 Fed. Appx. 78; 

No. 07–7037. Montalvo-Franco v. United States. C. A. 
5th Cir. Reported below: 234 Fed. Appx. 321; 

No. 07–7068. Byrd v. United States. C. A. 4th Cir. Re­
ported below: 238 Fed. Appx. 948; and 

No. 07–7805. Burns v. United States. C. A. 8th Cir. Re­
ported below: 500 F. 3d 756. Motions of petitioners for leave to 
proceed in forma pauperis granted. Certiorari granted, judg­
ments vacated, and cases remanded for further consideration in 
light of Gall v. United States, ante, p. 38. 
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No. 07–7183. Coleman v. United States. C. A. 7th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re­
manded for further consideration in light of Rita v. United States, 
551 U. S. 338 (2007). Reported below: 231 Fed. Appx. 512. 

Certiorari Dismissed 

No. 07–7588. Pickering-George, aka Daley v. Mukasey, 
Attorney General, et al. C. A. D. C. Cir. Motion of peti­
tioner for leave to proceed in forma pauperis denied, and certio­
rari dismissed. See this Court’s Rule 39.8. Reported below: 227 
Fed. Appx. 1. 

No. 07–7616. Daley, aka George v. Massachusetts De­

partment of Correction. C. A. 1st Cir. Motion of petitioner 
for leave to proceed in forma pauperis denied, and certiorari 
dismissed. See this Court’s Rule 39.8. 

Miscellaneous Orders 

No. 07A415 (07–601). Williams v. District of Columbia 
Court of Appeals et al. Ct. App. D. C. Application for 
stay, addressed to Justice Ginsburg and referred to the 
Court, denied. 

No. 07M36. Kimm v. New Jersey. Motion to direct the Clerk 
to file petition for writ of certiorari out of time denied. 

No. 06–1181. Dada v. Mukasey, Attorney General. C. A. 
5th Cir. [Certiorari granted sub nom. Dada v. Keisler, 551 U. S. 
1188.] Parties are directed to file supplemental briefs addressing 
the following question: “Whether an alien who has been granted 
voluntary departure and has filed a timely motion to reopen 
should be permitted to withdraw the request for voluntary depar­
ture prior to the expiration of the departure period.” 

Briefs, not to exceed 3,000 words, are to filed simultaneously 
with the Clerk and served upon opposing counsel on or before 2 
p.m., Friday, January 25, 2008. Reply briefs, not to exceed 2,000 
words, may be filed with the Clerk and served upon opposing 
counsel on or before 2 p.m., Friday, February 1, 2008. 

No. 06–11429. Burgess v. United States. C. A. 4th Cir. 
[Certiorari granted, ante, p. 1074.] Motion of petitioner for ap­
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pointment of counsel granted. Jeffrey L. Fisher, Esq., of Stan­
ford, Cal., is appointed to serve as counsel for petitioner in this 
case. 

No. 07–539. Progress Energy, Inc. v. Taylor. C. A. 4th 
Cir. The Solicitor General is invited to file a brief in this case 
expressing the views of the United States. 

No. 07–6915. Barritt v. McBride, Warden. Cir. Ct. Ohio 
County, W. Va. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [ante, p. 1036] denied. 

No. 07–381. In re Lewis; 
No. 07–8182. In re Boyer; 
No. 07–8263. In re Tate; 
No. 07–8272. In re Ferguson; 
No. 07–8340. In re Wagener; and 
No. 07–8390. In re Marmolejos. Petitions for writs of ha­

beas corpus denied. 

No. 07–7581. In re Davidson; and 
No. 07–8229. In re Glass. Petitions for writs of mandamus 

denied. 

No. 07–380. In re Lewis. Petition for writ of mandamus 
and/or prohibition denied. 

No. 07–758. In re Manna. Petition for writ of mandamus 
denied. Justice Alito took no part in the consideration or deci­
sion of this petition. 

No. 07–7644. In re Murphy. Petition for writ of prohibi­
tion denied. 

Certiorari Denied 

No. 06–1250. Federal National Mortgage Assn. v. 
United States. C. A. Fed. Cir. Certiorari denied. Reported 
below: 469 F. 3d 968. 

No. 06–1441. Romero et al. v. Boyer. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 217 Fed. Appx. 602. 

No. 06–1634. US Fax Law Center, Inc. v. IHIRE, Inc., 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 476 
F. 3d 1112. 



552ORD Unit: $PT1 [05-07-12 15:18:41] PGT: ORD1BV (Bound Volume)

1140 OCTOBER TERM, 2007 

January 14, 2008 552 U. S. 

No. 06–10345. Johnson v. Nevada. Sup. Ct. Nev. Certio­
rari denied. Reported below: 122 Nev. 1344, 148 P. 3d 767. 

No. 06–10347. Thomas v. Nevada. Sup. Ct. Nev. Certiorari 
denied. Reported below: 122 Nev. 1361, 148 P. 3d 727. 

No. 07–38. McKenna et al. v. Oliver et al. (Reported 
below: 159 P. 3d 697); US Fax Law Center, Inc. v. Myron 
Corp. (159 P. 3d 745); and USA Tax Law Center, Inc., dba US 
Fax Law Center, Inc. v. MBA Financial Group, Inc. Ct. 
App. Colo. Certiorari denied. 

No. 07–65. Parkdale International v. United States. 
C. A. Fed. Cir. Certiorari denied. Reported below: 475 F. 3d 
1375. 

No. 07–131. CSX Transportation, Inc., et al. v. Brother­

hood of Maintenance of Way Employes et al. C. A. 7th 
Cir. Certiorari denied. Reported below: 478 F. 3d 814. 

No. 07–236. Clerici v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 481 F. 3d 1324. 

No. 07–277. Arkansas Diagnostic Center, P. A. v. Tahiri. 
Sup. Ct. Ark. Certiorari denied. Reported below: 370 Ark. 157, 
257 S. W. 3d 884. 

No. 07–311. National Petrochemical & Refiners Assn. 
et al. v. South Coast Air Quality Management District 
et al.; and 

No. 07–333. Chamber of Greater Baton Rouge et al. v. 
South Coast Air Quality Management District et al. 
C. A. D. C. Cir. Certiorari denied. 

No. 07–359. Foerster v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 65 M. J. 120. 

No. 07–367. James v. Metropolitan Government of Nash­

ville and Davidson County Nashville Public Library. 
C. A. 6th Cir. Certiorari denied. Reported below: 243 Fed. 
Appx. 74. 

No. 07–372. Weeks Marine, Inc. v. Fisherman’s Harvest, 
Inc.; and 
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No. 07–389. Nicolon Corp. et al. v. Fisherman’s Harvest, 
Inc., et al. C. A. Fed. Cir. Certiorari denied. Reported 
below: 490 F. 3d 1371. 

No. 07–385. Lewis v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
484 F. 3d 793. 

No. 07–386. Wooten v. Texas. Ct. App. Tex., 13th Dist. 
Certiorari denied. 

No. 07–408. Parra v. Astrue, Commissioner of Social Se­

curity. C. A. 9th Cir. Certiorari denied. Reported below: 
481 F. 3d 742. 

No. 07–446. Diagonal Realty, LLC v. Rosario et al. Ct. 
App. N. Y. Certiorari denied. Reported below: 8 N. Y. 3d 755, 
872 N. E. 2d 860. 

No. 07–464. Bennett v. Lucier et al. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 239 Fed. Appx. 639. 

No. 07–471. Ratliff-White v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 493 F. 3d 812. 

No. 07–493. AFG Industries, Inc., et al. v. Cardinal IG 
Co., Inc. C. A. Fed. Cir. Certiorari denied. Reported below: 
224 Fed. Appx. 956. 

No. 07–572. Jones v. Arkansas Game & Fish Commission 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 237 
Fed. Appx. 119. 

No. 07–590. Torch E&P Co. v. J. M. Huber Corp. C. A. 5th 
Cir. Certiorari denied. Reported below: 234 Fed. Appx. 231. 

No. 07–592. Hanson v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–601. Williams v. District of Columbia Court of 
Appeals et al. Ct. App. D. C. Certiorari denied. 

No. 07–602. Chauvin et al. v. State Farm Fire & Cas­

ualty Co. et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 495 F. 3d 232. 



552ORD Unit: $PT1 [05-07-12 15:18:41] PGT: ORD1BV (Bound Volume)

1142 OCTOBER TERM, 2007 

January 14, 2008 552 U. S. 

No. 07–604. Garcia et al. v. California Department of 
Forestry and Fire Protection et al. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–611. Capital Bridge Co., Ltd. v. IVL Technologies 
Ltd. et al. C. A. Fed. Cir. Certiorari denied. Reported 
below: 232 Fed. Appx. 987. 

No. 07–612. Stack et ux. v. Mason & Associates et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 245 Fed. 
Appx. 920. 

No. 07–613. D. P. et al. v. School Board of Broward 
County, Florida. C. A. 11th Cir. Certiorari denied. Re­
ported below: 483 F. 3d 725. 

No. 07–616. Benn et al. v. Los Angeles County, Califor­

nia. Ct. App. Cal., 2d App. Dist. Certiorari denied. Reported 
below: 150 Cal. App. 4th 478, 58 Cal. Rptr. 3d 563. 

No. 07–620. Holst v. Oregon. C. A. 9th Cir. Certiorari de­
nied. Reported below: 235 Fed. Appx. 685. 

No. 07–621. Greenlee County, Arizona v. United States. 
C. A. Fed. Cir. Certiorari denied. Reported below: 487 F. 3d 
871. 

No. 07–634. Lobo v. Celebrity Cruises, Inc. C. A. 11th 
Cir. Certiorari denied. Reported below: 488 F. 3d 891. 

No. 07– 637. Zundel v. Mukasey, Attorney General. 
C. A. 6th Cir. Certiorari denied. Reported below: 230 Fed. 
Appx. 468. 

No. 07–643. Gilley v. Monsanto Co., Inc. C. A. 11th Cir. 
Certiorari denied. Reported below: 490 F. 3d 848. 

No. 07–646. Sun Life Assurance Company of Canada v. 
Wenner. C. A. 6th Cir. Certiorari denied. Reported below: 
482 F. 3d 878. 

No. 07–648. Cole v. Board of Trustees of the Univer­

sity of Illinois. C. A. 7th Cir. Certiorari denied. Reported 
below: 497 F. 3d 770. 

No. 07–650. Chaney et al. v. Clarke, Secretary, Wash­

ington Department of Corrections. C. A. 9th Cir. Certio­
rari denied. Reported below: 225 Fed. Appx. 708. 
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No. 07–664. Korangy Radiology Associates, P. A., et al. 
v. Food and Drug Administration. C. A. 4th Cir. Certiorari 
denied. Reported below: 498 F. 3d 272. 

No. 07–667. Vereen v. Deutsche Bank National Trust 
Co. et al. Sup. Ct. Ga. Certiorari denied. Reported below: 
282 Ga. 284, 646 S. E. 2d 667. 

No. 07–670. Fletcher et al. v. Moore et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 493 F. 3d 941. 

No. 07–677. Kelly v. Florida. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 964 So. 2d 135. 

No. 07–694. Guthrie v. Commissioner of Internal Reve­

nue. C. A. 9th Cir. Certiorari denied. Reported below: 235 
Fed. Appx. 670. 

No. 07–698. Classe v. Fitzgerald, Schorr, Barmettler & 
Brennan, P. C., L. L. O., et al. Ct. App. Neb. Certiorari 
denied. 

No. 07–724. STS Management Development, Inc., et al. 
v. New York State Department of Taxation and Finance 
et al. App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari de­
nied. Reported below: 40 App. Div. 3d 620, 835 N. Y. S. 2d 648. 

No. 07–725. Siciliano v. Securities and Exchange Com­

mission. C. A. 11th Cir. Certiorari denied. Reported below: 
241 Fed. Appx. 660. 

No. 07–737. Springer v. Internal Revenue Service ex 
rel. United States; 

No. 07–738. Springer v. Internal Revenue Service ex 
rel. United States; and 

No. 07–739. Springer v. Internal Revenue Service ex 
rel. United States. C. A. 10th Cir. Certiorari denied. Re­
ported below: 231 Fed. Appx. 793. 

No. 07–743. Baxley v. United States (two judgments). 
C. A. 11th Cir. Certiorari denied. Reported below: 228 Fed. 
Appx. 901 (first judgment); 244 Fed. Appx. 270 (second judgment). 

No. 07–746. Lehner et al. v. Bartlett et al. Sup. Ct. 
Fla. Certiorari denied. Reported below: 962 So. 2d 337. 
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No. 07–754. Lowe v. United States. C. A. 7th Cir. Certio­
rari denied. 

No. 07–755. Thinnes v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 234 Fed. Appx. 124. 

No. 07–781. Aurora Loan Services, LLC v. United States. 
C. A. 7th Cir. Certiorari denied. Reported below: 501 F. 3d 846. 

No. 07–782. Swint v. United States. C. A. 3d Cir. Certio­
rari denied. 

No. 07–804. Landa v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 604. 

No. 07–808. Muhammad, aka Briggs v. United States. 
C. A. 7th Cir. Certiorari denied. Reported below: 502 F. 3d 646. 

No. 07–5914. Cate v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–5996. Preston v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 233 Fed. Appx. 730. 

No. 07–6140. Black v. California. Sup. Ct. Cal. Certiorari 
denied. Reported below: 41 Cal. 4th 799, 161 P. 3d 1130. 

No. 07–6154. Quoc Viet Hoang v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 486 F. 3d 1156. 

No. 07–6247. Owens v. Maryland. Ct. App. Md. Certiorari 
denied. Reported below: 399 Md. 388, 924 A. 2d 1072. 

No. 07–6305. Santos v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 219 Fed. Appx. 220. 

No. 07–6380. Navarro v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 476 F. 3d 188. 

No. 07–6395. Fields v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 483 F. 3d 313. 

No. 07–6441. Bearam v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 489 F. 3d 528. 
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No. 07–6491. Beckford v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 905. 

No. 07–6541. Morehouse v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 07–6575. Lucatero-Campos v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 231 Fed. Appx. 607. 

No. 07–6607. Aron v. Minnesota. Ct. App. Minn. Certio­
rari denied. 

No. 07–6671. Jacob v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–6703. Rondon-Urena v. United States. C. A. 3d 
Cir. Certiorari denied. Reported below: 236 Fed. Appx. 830. 

No. 07–6707. Walker v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 984. 

No. 07–6714. Dobyne v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 4 So. 3d 585. 

No. 07–6764. Lopez-Torres v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 657. 

No. 07–6794. Francisco Flores, aka Almasan-Tirado v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 237 Fed. Appx. 931. 

No. 07–6901. Martinez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 748. 

No. 07–6920. Grandoit v. Cooperative for Human Serv­

ices. App. Ct. Mass. Certiorari denied. Reported below: 68 
Mass. App. 1113, 863 N. E. 2d 95. 

No. 07–6932. Frost v. Washington. Sup. Ct. Wash. Certio­
rari denied. Reported below: 160 Wash. 2d 765, 161 P. 3d 361. 

No. 07–6942. Levesque v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 364. 

No. 07–6946. Adams v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 
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No. 07–6958. Combs v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 470 F. 3d 1294. 

No. 07–6963. Moreno-Parada, aka Camas-Pineda, aka 
Melandes-Pena v. United States. C. A. 4th Cir. Certiorari 
denied. Reported below: 242 Fed. Appx. 930. 

No. 07–6967. Afridi v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 241 Fed. Appx. 81. 

No. 07–6986. Martinez v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 481 F. 3d 249. 

No. 07–6997. Ricks v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 946. 

No. 07–7020. Padilla-Alvarado v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 227 Fed. Appx. 103. 

No. 07–7128. Hailey v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 300. 

No. 07–7189. Ramirez, aka Castillo Ramirez v. United 
States. C. A. 10th Cir. Certiorari denied. Reported below: 
479 F. 3d 1229. 

No. 07–7191. Rice v. United States. C. A. 6th Cir. Certio­
rari denied. 

No. 07–7250. Wakefield v. New Jersey. Sup. Ct. N. J. 
Certiorari denied. Reported below: 190 N. J. 397, 921 A. 2d 954. 

No. 07–7439. Shekhem’El-Bey v. New York et al. C. A. 
2d Cir. Certiorari denied. 

No. 07–7456. Rodgers v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 07–7457. Anderson v. March et al. C. A. 5th Cir. 
Certiorari denied. 

No. 07–7458. Maldonado v. Rosenkranz et al. C. A. 8th 
Cir. Certiorari denied. Reported below: 207 Fed. Appx. 733. 
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No. 07–7462. Sorlien v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 07–7465. Carter v. Sheets, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7468. Rodriguez v. California. Ct. App. Cal., 3d 
App. Dist. Certiorari denied. 

No. 07–7470. Baldwin v. Johnson, Director, Virginia De­

partment of Corrections, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 229 Fed. Appx. 243. 

No. 07–7471. Allen v. Culliver, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 07–7473. Baca v. Robert N. Ewing Construction 
et al. C. A. 9th Cir. Certiorari denied. 

No. 07–7475. Akinro v. Blake. C. A. 4th Cir. Certiorari 
denied. Reported below: 235 Fed. Appx. 75. 

No. 07–7479. Watkins v. Curtin, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7480. Curtis v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 244 Fed. Appx. 781. 

No. 07–7482. J. M., Mother of Minor Child E. S. v. Buratti 
et al. Dist. Ct. App. Fla., 5th Dist. Certiorari denied. Re­
ported below: 956 So. 2d 1200. 

No. 07–7491. Warren v. Haws, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 831. 

No. 07–7497. Owusu, aka Porter v. United States Dis­

trict Court for the Western District of Michigan. C. A. 
6th Cir. Certiorari denied. 

No. 07–7502. Spain v. United States Court of Appeals 
for the Fifth Circuit. C. A. 5th Cir. Certiorari denied. Re­
ported below: 249 Fed. Appx. 389. 

No. 07–7504. Juvenal Ochoa, aka Rubalcaba Ochoa, aka 
Juarez Gomez v. Clay, Acting Warden. C. A. 9th Cir. Cer­
tiorari denied. 
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No. 07–7505. Thompson v. Shilling et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 682. 

No. 07–7507. Lewis v. Misskelly, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 07–7513. Shaheed v. Kane, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7517. Hacheney v. Washington. Sup. Ct. Wash. 
Certiorari denied. Reported below: 160 Wash. 2d 503, 158 P. 3d 
1152. 

No. 07–7523. Hofland v. Hofland. Sup. Ct. N. H. Certio­
rari denied. 

No. 07–7524. Anderson v. King et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 234 Fed. Appx. 319. 

No. 07–7526. Brown v. Ohio. Ct. App. Ohio, Greene County. 
Certiorari denied. 

No. 07–7527. Baez v. Henderson, Warden. Super. Ct. 
Butts County, Ga. Certiorari denied. 

No. 07–7531. Arnwine v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7533. Trevino v. Hardison, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 245 Fed. Appx. 605. 

No. 07–7536. Cook v. Kroll Laboratory Specialists et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 236 Fed. 
Appx. 1. 

No. 07–7538. Colon v. City of Cleveland, Ohio. Ct. App. 
Ohio, Cuyahoga County. Certiorari denied. 

No. 07–7540. Castaldo v. Colorado Industrial Claim Ap­

peals Office et al. Ct. App. Colo. Certiorari denied. 

No. 07–7543. Zimmerman v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 988 So. 2d 1078. 

No. 07–7556. Cady v. Northeastern Illinois University 
et al. App. Ct. Ill., 1st Dist. Certiorari denied. Reported 
below: 369 Ill. App. 3d 486, 860 N. E. 2d 526. 
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No. 07–7560. Ellis v. United States Court of Appeals 
for the Ninth Circuit. C. A. 9th Cir. Certiorari denied. 

No. 07–7561. Walker v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7573. Allen v. Carlton, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 233 Fed. Appx. 502. 

No. 07–7574. Jones v. Chandra et al. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–7575. Williams v. Correctional Medical Services 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 232 
Fed. Appx. 614. 

No. 07–7583. Crayton v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 07–7585. Cooper v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–7589. Davis v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7590. Phat Phoung Doan v. Pliler, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 07–7593. Dudley v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7599. Chambers v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 07–7601. Clayton v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 959 So. 2d 270. 

No. 07–7603. Holtsinger v. Runnels, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–7611. Wakeland v. Coppler & Mannick, P. C., et al. 
Ct. App. N. M. Certiorari denied. 
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No. 07–7621. McCollum v. McDaniel, Warden, et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 245 Fed. 
Appx. 609. 

No. 07–7623. Murden v. Ercole, Superintendent, Green 
Haven Correctional Facility. C. A. 2d Cir. Certiorari 
denied. Reported below: 497 F. 3d 178. 

No. 07–7625. Bowers v. Scouten. C. A. 11th Cir. Certio­
rari denied. Reported below: 230 Fed. Appx. 954. 

No. 07–7626. Bush v. Felker, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 225 Fed. Appx. 599. 

No. 07–7627. Burton v. Minnesota. Sup. Ct. Minn. Certio­
rari denied. 

No. 07–7631. Jones v. Farzam. C. A. 9th Cir. Certiorari 
denied. 

No. 07–7637. Branch v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. Reported below: 961 So. 2d 659. 

No. 07–7639. Tackett v. Nelson, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 07–7642. Marshall v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. 

No. 07–7651. Skipper v. Hill et al. C. A. 6th Cir. Certio­
rari denied. 

No. 07–7652. Sons v. All Seasons Travel Agency et al. 
Sup. Ct. Ala. Certiorari denied. 

No. 07–7653. Santoyo v. Jones, Director, Oklahoma De­

partment of Corrections. C. A. 10th Cir. Certiorari denied. 
Reported below: 242 Fed. Appx. 524. 

No. 07–7655. Cruz v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7657. Echols v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 368 Ill. App. 3d 1234, 931 
N. E. 2d 373. 
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No. 07–7658. Williams v. Scott et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–7659. Wood v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
491 F. 3d 196. 

No. 07–7661. Brown v. Pennsylvania Department of Cor­

rections et al. C. A. 3d Cir. Certiorari denied. 

No. 07–7663. Bales v. District Court of Iowa, Polk 
County. Sup. Ct. Iowa. Certiorari denied. 

No. 07–7664. Birdwell v. Folino, Superintendent, State 
Correctional Institution at Greene, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–7667. Arriaga v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 07–7668. Brown v. Texas. Ct. App. Tex., 1st Dist. Cer­
tiorari denied. Reported below: 212 S. W. 3d 851. 

No. 07–7669. Aguilar v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7673. Brownlow v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 07–7676. Drake v. Babbs et al. C. A. 9th Cir. Certio­
rari denied. 

No. 07–7677. Cook v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7678. Crim v. Money, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–7681. Pierre v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 959 So. 2d 738. 

No. 07–7691. Gray v. Virginia. Sup. Ct. Va. Certiorari de­
nied. Reported below: 274 Va. 290, 645 S. E. 2d 448. 
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No. 07–7692. Izaguirre v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 42 Cal. 4th 126, 164 P. 3d 578. 

No. 07–7696. Hoskins v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 965 So. 2d 1. 

No. 07–7703. Vice v. Kramer, Acting Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–7705. Adi v. Quarterman, Director, Texas Depart­

ment of Criminal Justice, Correctional Institutions Divi­

sion. C. A. 5th Cir. Certiorari denied. 

No. 07–7713. Tandy v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–7714. Tolliver v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7715. Folan v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 223 Fed. Appx. 881. 

No. 07–7732. Bowling v. Kentucky. Sup. Ct. Ky. Certio­
rari denied. Reported below: 224 S. W. 3d 577. 

No. 07–7736. Sims v. Tennis, Superintendent, State Cor­

rectional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–7747. Clay v. Bingham, Superintendent, Central 
Mississippi Correctional Facility. C. A. 5th Cir. Certio­
rari denied. 

No. 07–7787. Watts v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 172. 

No. 07–7800. Strope v. Kansas. Ct. App. Kan. Certiorari 
denied. 

No. 07–7817. W. L. C. v. Iowa. Ct. App. Iowa. Certiorari 
denied. Reported below: 738 N. W. 2d 662. 

No. 07–7850. Traverso v. Maryland. Cir. Ct., Prince 
George’s County, Md. Certiorari denied. 
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No. 07–7874. Bunn v. Norris, Director, Arkansas Depart­

ment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 07–7876. Bailey v. Hanson et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 247 Fed. Appx. 889. 

No. 07–7882. McClellan v. Burns, Superintendent, State 
Correctional Institution at Fayette, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–7886. Parrish v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 962 So. 2d 916. 

No. 07–7910. Lee v. California. Sup. Ct. Cal. Certiorari 
denied. 

No. 07–7911. Luna v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 07–7916. Felder v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 242 Fed. Appx. 2. 

No. 07–7919. Leske v. Brill, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 236 Fed. Appx. 391. 

No. 07–7943. Gonzalez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 492 F. 3d 1031. 

No. 07–7947. Tucker v. New York. App. Div., Sup. Ct. N. Y., 
1st Jud. Dept. Certiorari denied. Reported below: 41 App. Div. 
3d 210, 839 N. Y. S. 2d 15. 

No. 07–7971. Lazarovich v. Sherrer, Administrator, 
Northern State Prison, et al. C. A. 3d Cir. Certiorari 
denied. 

No. 07–8001. Villot v. Wynder, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–8002. Wise v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 07–8003. Szymanski v. Wyoming. Sup. Ct. Wyo. Cer­
tiorari denied. Reported below: 166 P. 3d 879. 
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No. 07–8008. Serrano-Fuentes v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 249 Fed. Appx. 546. 

No. 07–8009. Guadalupe-Rivera v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 501 F. 3d 17. 

No. 07–8011. North v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–8012. Rodriguez-Perez v. United States. C. A. 1st 
Cir. Certiorari denied. 

No. 07–8021. Counterman v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8022. Cosme Compean v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 239 Fed. Appx. 92. 

No. 07–8027. Minnis v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 489 F. 3d 325. 

No. 07–8042. Corona-Robles v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 239 Fed. Appx. 912. 

No. 07–8044. DeAngelis v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 471. 

No. 07–8045. Carvajal v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 502 F. 3d 54. 

No. 07–8046. Cline v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–8049. Nelson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 164. 

No. 07–8053. Pipps v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–8055. Valentin v. United States; and 
No. 07–8096. Garcia v. United States. C. A. 2d Cir. Cer­

tiorari denied. Reported below: 239 Fed. Appx. 674. 

No. 07– 8056. Borrero v. Washington. Sup. Ct. Wash. 
Certiorari denied. Reported below: 161 Wash. 2d 532, 167 P. 3d 
1106. 
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No. 07–8072. Camarena v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 918. 

No. 07–8073. Emerson v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 501 F. 3d 804. 

No. 07–8077. Becerra-Cesario v. United States (Reported 
below: 239 Fed. Appx. 927); and Contreras-Alvarado v. 
United States (239 Fed. Appx. 909). C. A. 5th Cir. Certio­
rari denied. 

No. 07–8078. Jacobs v. Internal Revenue Service. C. A. 
4th Cir. Certiorari denied. Reported below: 234 Fed. Appx. 171. 

No. 07–8080. Bustamante-Rodriguez v. United States 
(Reported below: 239 Fed. Appx. 930); Diaz-Valencia v. United 
States (239 Fed. Appx. 917); Enriquez-Maldonado v. United 
States (239 Fed. Appx. 919); Herrera-Munoz v. United 
States (239 Fed. Appx. 925); Martinez v. United States (239 
Fed. Appx. 920); Pantoja-Verde v. United States (239 Fed. 
Appx. 923); Reyes-Delgado, aka Delgado-Reyes v. United 
States (247 Fed. Appx. 498); Ruiz-Alvarez v. United States 
(239 Fed. Appx. 924); Valladolid-Lerma v. United States (239 
Fed. Appx. 921); and Valverde-Delgado v. United States (239 
Fed. Appx. 924). C. A. 5th Cir. Certiorari denied. 

No. 07–8081. Palacios-Soto v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 235 Fed. Appx. 483. 

No. 07–8082. Romero v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 247 Fed. Appx. 955. 

No. 07–8087. Hessman v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 493 F. 3d 977. 

No. 07–8090. Hidalgo-Espinosa v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 248 Fed. Appx. 792. 

No. 07–8091. Hamilton v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 630. 

No. 07–8092. Hankerson v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 496 F. 3d 303. 

No. 07–8095. Galvez-Martinez v. United States. C. A. 1st 
Cir. Certiorari denied. 
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No. 07–8097. Hinson v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 119. 

No. 07–8101. Phillips v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 249. 

No. 07– 8103. Avila-Sifuentes, aka Avila, aka Solis-

Martinez v. United States. C. A. 5th Cir. Certiorari denied. 
Reported below: 237 Fed. Appx. 971. 

No. 07–8111. Parker v. Google, Inc., et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 833. 

No. 07–8113. Osorio-Norena v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 508 F. 3d 34. 

No. 07–8115. Punschke v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 247 Fed. Appx. 789. 

No. 07–8116. Mendoza-Guevara v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 284 Fed. Appx. 181. 

No. 07–8120. Beard v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 368. 

No. 07–8123. Allen v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–8125. Roberson v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 373. 

No. 07–8133. Hibberd v. Sims, Warden. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–8134. Gimenez v. City of Newark, New Jersey. 
C. A. 3d Cir. Certiorari denied. 

No. 07–8139. Morales-Estrada v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 244 Fed. Appx. 138. 

No. 07–8140. Phillips v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 159. 

No. 07–8144. Garner v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 491 F. 3d 532. 

No. 07–8147. Willis v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 247 Fed. Appx. 457. 
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No. 07–8153. Powell v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 503 F. 3d 147. 

No. 07–8161. Lopez v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–8162. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 785. 

No. 07–8166. Saunders v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 501 F. 3d 384. 

No. 07–8169. Burns v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 498 F. 3d 578. 

No. 07–8175. Banks v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 494 F. 3d 681. 

No. 07–8180. Benenhaley v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 240 Fed. Appx. 581. 

No. 07–8185. Kelly v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 247 Fed. Appx. 978. 

No. 07–8194. Evans v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 242 Fed. Appx. 928. 

No. 07–8196. Madrid-Beltran v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 240 Fed. Appx. 
284. 

No. 07–8197. Mayer v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 503 F. 3d 740. 

No. 07–8198. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 254 Fed. Appx. 954. 

No. 07–8207. Roland v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 233 Fed. Appx. 476. 

No. 07–8210. Garcia v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 233 Fed. Appx. 311. 

No. 07–8211. Ashe v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 182. 

No. 07–8219. Harris v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 491 F. 3d 440. 
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No. 07–8220. Hernandez-Hernandez, aka Hernandez v. 
United States (Reported below: 249 Fed. Appx. 330); Archun­

dia, aka Archundia-Mendoza, aka Archunda-Bustos v. 
United States (242 Fed. Appx. 278); Garcia-Figueroa, aka 
Toro-Garcia v. United States (249 Fed. Appx. 370); Briceno-

Dzib v. United States (249 Fed. Appx. 373); Reyes-Gomez v. 
United States (250 Fed. Appx. 33); Venegas v. United States 
(249 Fed. Appx. 386); Flores-Hernandez, aka Gaytan-Roman 
v. United States (250 Fed. Appx. 85); Neri-Hernandes v. 
United States (504 F. 3d 587); Chica-Chacon, aka Chacon v. 
United States (250 Fed. Appx. 632); Hernandez-Ignacio v. 
United States (251 Fed. Appx. 298); Cadenas-Sanchez, aka 
Martinez-Guardiola v. United States (251 Fed. Appx. 925); 
Martinez-Gaspar, aka Gonzalez v. United States (251 Fed. 
Appx. 969); Castillo-Morales v. United States (507 F. 3d 873); 
Zamora-Garcia, aka Garcia-Zamora v. United States (253 
Fed. Appx. 415); Lopez-Alvarez v. United States (253 Fed. 
Appx. 404); Contreras-Montoya v. United States (253 Fed. 
Appx. 419); Recinos-Tovar v. United States (253 Fed. Appx. 
414); Silva-Saldana, aka Lopez-Morales v. United States 
(253 Fed. Appx. 417); Espino-Reyes v. United States (253 Fed. 
Appx. 440); Calderon-Moreno v. United States (253 Fed. 
Appx. 439); De Leon-Jalomo v. United States (253 Fed. Appx. 
437); Ramos-Guerrero v. United States (254 Fed. Appx. 305); 
Nunez-Valenzuela v. United States (254 Fed. Appx. 337); and 
Peraza-Chicas v. United States (254 Fed. Appx. 399). C. A. 
5th Cir. Certiorari denied. 

No. 07–8221. Watkins v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–8223. Floyd v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 247 Fed. Appx. 161. 

No. 07–8228. Hale v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 205. 

No. 07–8234. Eqbal v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–8242. Garcia v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 334. 

No. 07–8244. Greenwood v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 246 Fed. Appx. 174. 



552ORD Unit: $PT1 [05-07-12 15:18:41] PGT: ORD1BV (Bound Volume)

ORDERS 1159 

552 U. S. January 14, 2008 

No. 07–8258. Tafoya-Arellano v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 243 Fed. Appx. 322. 

No. 07–444. Abigail Alliance for Better Access to De­

velopmental Drugs et al. v. von Eschenbach, Commis­

sioner, Food and Drug Administration, et al. C. A. D. C. 
Cir. Certiorari denied. The Chief Justice took no part in the 
consideration or decision of this petition. Reported below: 495 
F. 3d 695. 

No. 07–609. Thanedar v. Time Warner Communications of 
Houston, LLP, et al. C. A. 5th Cir. Certiorari denied. The 
Chief Justice took no part in the consideration or decision of 
this petition. Reported below: 227 Fed. Appx. 385. 

No. 07–8007. Snead v. United States. C. A. 3d Cir. Cer­
tiorari denied. Justice Alito took no part in the consideration 
or decision of this petition. Reported below: 241 Fed. Appx. 62. 

Rehearing Denied 

No. 06–1425. Smith v. Los Angeles Metropolitan Transit 
Authority et al., ante, p. 812; 

No. 06–9690. Ingram v. Georgia, ante, p. 1009; 
No. 06–10851. Knox v. United States District Court for 

the Western District of Michigan, ante, p. 830; 
No. 06–11383. Sneed v. Florida et al., ante, p. 845; 
No. 06–11713. Freeman v. Watkins et al., ante, p. 860; 
No. 07–352. Williams v. McDonough, Secretary, Florida 

Department of Corrections, ante, p. 992; 
No. 07–414. In re Von Kahl et al., ante, p. 988; 
No. 07–5063. Jackson v. Singh et al., ante, p. 895; 
No. 07–5764. Pfeifle v. Johnson, Director, Virginia De­

partment of Corrections, ante, p. 958; 
No. 07–5922. In re Hafed, ante, p. 808; 
No. 07–5923. Francis v. Chesapeake Appalachia, LLC, 

ante, p. 979; 
No. 07–6002. Lancaster v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 994; 
No. 07–6026. Palmer v. Granholm, Governor of Michigan, 

et al., ante, p. 995; 
No. 07–6116. Mahar v. Michigan et al., ante, p. 996; 
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No. 07–6132. 
No. 07–6150. 

In re Willis, ante, p. 989; 
Lopez Ortiz v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 997; 
No. 07–6160. Teque v. Evans, Warden, ante, p. 997; 
No. 07–6183. Jackson v. Brown, ante, p. 998; 
No. 07–6225. Orilla-Cuervo v. City of Union City, New 

Jersey, et al., ante, p. 999; 
No. 07–6237. Smith v. Washington Suburban Sanitary 

Commission, ante, p. 999; 
No. 07–6273. Konsavich v. United States, ante, p. 966; 
No. 07–6330. Dorsey v. Ercole, Superintendent, Green 

Haven Correctional Facility, ante, p. 1024; 
No. 07–6453. Coleman v. South Carolina, ante, p. 1026; 
No. 07–6493. Brewster v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 1027; 
No. 07–6521. Rhone v. Mississippi, ante, p. 1013; 
No. 07–6537. Jones et al. v. Los Angeles County Em­

ployee Retirement Assn. et al., ante, p. 1028; 
No. 07–6621. Williams v. United States, ante, p. 984; 
No. 07–6873. Coverson v. United States, ante, p. 1048; 
No. 07–6882. In re Meinhard, ante, p. 988; 
No. 07–7016. In re Townzen, ante, p. 1008; and 
No. 07–7228. Bell v. Hughes, ante, p. 1069. Petitions for 

rehearing denied. 

January 15, 2008 
Miscellaneous Order 

No. 138, Orig. South Carolina v. North Carolina. Kristin 
Linsley Myles, Esq., of San Francisco, Cal., is appointed Special 
Master in this case with authority to fix the time and conditions 
for the filing of additional pleadings, to direct subsequent proceed­
ings, to summon witnesses, to issue subpoenas, and to take such 
evidence as may be introduced and such as she may deem it 
necessary to call for. The Special Master is directed to submit 
reports as she may deem appropriate. 

The compensation of the Special Master, the allowances to her, 
the compensation paid to her legal, technical, stenographic, and 
clerical assistants, the cost of printing her reports, and all other 
proper expenses, including travel expenses, shall be charged 
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against and be borne by the parties in such proportion as the 
Court may hereafter direct. 

Motions of Catawba River Water Supply Project and Duke En­
ergy Carolinas, LLC, for leave to intervene are referred to the 
Special Master. [For earlier order herein, see, e. g., ante, p. 804.] 

January 17, 2008 

Dismissal Under Rule 46 

No. 07–647. O’Melveny & Myers v. Davis. C. A. 9th Cir. 
Certiorari dismissed under this Court’s Rule 46.1. Reported 
below: 485 F. 3d 1066. 

January 18, 2008 
Miscellaneous Order 

No. 07A593. Kucinich, United States Congressman, et 
al. v. Texas Democratic Party et al. C. A. 5th Cir. Appli­
cation for stay and/or injunction, presented to Justice Scalia, 
and by him referred to the Court, denied. 

Certiorari Granted 

No. 06–923. Metropolitan Life Insurance Co. et al. v. 
Glenn. C. A. 6th Cir. Certiorari granted limited to Question 
1 presented by the petition and the following question: “If an 
administrator that both determines and pays claims under an Em­
ployee Retirement Income Security Act plan is deemed to be 
operating under a conflict of interest, how should this conflict be 
taken into account on judicial review of a discretionary benefit 
determination?” Petitioners’ brief is to be filed on or before Mon­
day, February 25, 2008. Respondent’s brief is to be filed on or 
before Monday, March 24, 2008. A reply brief, if any, is to be 
filed in accordance with this Court’s Rule 25.3. Reported below: 
461 F. 3d 660. 

No. 06–1249. Wyeth v. Levine. Sup. Ct. Vt. Certiorari 
granted. Petitioner’s brief is to be filed on or before Monday, 
February 25, 2008. Respondent’s brief is to be filed on or before 
Monday, March 24, 2008. A reply brief, if any, is to be filed in 
accordance with this Court’s Rule 25.3. Reported below: 183 Vt. 
76, 944 A. 2d 179. 
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No. 06–1595. Crawford v. Metropolitan Government of 
Nashville and Davidson County, Tennessee. C. A. 6th Cir. 
Certiorari granted. Petitioner’s brief is to be filed on or before 
Monday, February 25, 2008. Respondent’s brief is to be filed on 
or before Monday, March 24, 2008. A reply brief, if any, is to be 
filed in accordance with this Court’s Rule 25.3. Reported below: 
211 Fed. Appx. 373. 

No. 07–463. Summers et al. v. Earth Island Institute 
et al. C. A. 9th Cir. Certiorari granted. Petitioners’ brief is 
to be filed on or before Monday, February 25, 2008. Respondents’ 
brief is to be filed on or before Monday, March 24, 2008. A reply 
brief, if any, is to be filed in accordance with this Court’s Rule 
25.3. Reported below: 490 F. 3d 687. 

No. 07–562. Altria Group, Inc., et al. v. Good et al. C. A. 
1st Cir. Certiorari granted. Petitioners’ brief is to be filed on 
or before Monday, February 25, 2008. Respondents’ brief is to 
be filed on or before Monday, March 24, 2008. A reply brief, if 
any, is to be filed in accordance with this Court’s Rule 25.3. Re­
ported below: 501 F. 3d 29. 

No. 06–1505. Meacham et al. v. Knolls Atomic Power 
Laboratory, aka KAPL, Inc., et al. C. A. 2d Cir. Motion of 
AARP et al. for leave to file a brief as amici curiae granted. 
Certiorari granted limited to Question 1 presented by the peti­
tion. Petitioners’ brief is to be filed on or before Monday, Febru­
ary 25, 2008. Respondents’ brief is to be filed on or before Mon­
day, March 24, 2008. A reply brief, if any, is to be filed in 
accordance with this Court’s Rule 25.3. Justice Breyer took 
no part in the consideration or decision of this motion and this 
petition. Reported below: 461 F. 3d 134. 

January 22, 2008 

Certiorari Granted—Vacated and Remanded 

No. 06–560. Avis Budget Group, Inc., fka Cendant Corp., 
et al. v. California State Teachers’ Retirement System 
et al. C. A. 9th Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Stoneridge 
Investment Partners, LLC v. Scientific-Atlanta, Inc., ante, p. 148. 
Reported below: 452 F. 3d 1040. 
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No. 07–678. Tom v. United States. C. A. 1st Cir. Certio­
rari granted, judgment vacated, and case remanded for further 
consideration in light of Gall v. United States, ante, p. 38. Re­
ported below: 504 F. 3d 89. 

No. 07–6294. Contreras-Hurtado v. United States. C. A. 
5th Cir. Reported below: 230 Fed. Appx. 432; 

No. 07–7224. Maldonado-Malagon v. United States. 
C. A. 5th Cir.	 Reported below: 242 Fed. Appx. 959; 

No. 07–7309. Gillespie v. United States. C. A. 6th Cir.; 
No. 07–7317. Orozco v. United States. C. A. 5th Cir. Re­

ported below: 243 Fed. Appx. 861; and 
No. 07–8066. Sriram v. United States. C. A. 7th Cir. Re­

ported below: 482 F. 3d 956. Motions of petitioners for leave to 
proceed in forma pauperis granted. Certiorari granted, judg­
ments vacated, and cases remanded for further consideration in 
light of Gall v. United States, ante, p. 38. 

No. 07–7380. Nelson v. United States. C. A. 4th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Rita v. United States, 551 U. S. 338 
(2007). Reported below: 237 Fed. Appx. 819. 

No. 07–7811. Ruhbayan v. United States. C. A. 4th Cir. 
Reported below: 527 F. 3d 107; 

No. 07–7941. Foote v. United States. C. A. 4th Cir. Re­
ported below: 249 Fed. Appx. 967; 

No. 07–8024. Cole v. United States. C. A. 1st Cir.; and 
No. 07–8150. Williams v. United States. C. A. 4th Cir. 

Reported below: 229 Fed. Appx. 218. Motions of petitioners for 
leave to proceed in forma pauperis granted. Certiorari granted, 
judgments vacated, and cases remanded for further consideration 
in light of Kimbrough v. United States, ante, p. 85. 

Certiorari Dismissed 

No. 07–7733. Bell v. California. Sup. Ct. Cal. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 07–7750. Censke v. Schartier et al. C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 
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No. 07–7751. Censke v. Lavey et al. C. A. 6th Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 07–7764. Bell v. California. Sup. Ct. Cal. Motion of 
petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

Miscellaneous Orders 

No. 06–1431. CBOCS West, Inc. v. Humphries. C. A. 7th 
Cir. [Certiorari granted, 551 U. S. 1189.] Motion of the Solicitor 
General for leave to participate in oral argument as amicus cu­
riae and for divided argument granted. 

No. 06–1457. Morgan Stanley Capital Group Inc. v. Pub­

lic Utility District No. 1 of Snohomish County, Washing­

ton, et al.; and 
No. 06–1462. Calpine Energy Services, L. P., et al. v. 

Public Utility District No. 1 of Snohomish County, Wash­

ington, et al. C. A. 9th Cir. [Certiorari granted, 551 U. S. 
1189.] Motion of respondent Federal Energy Regulatory Com­
mission for divided argument granted. The Chief Justice and 
Justice Breyer took no part in the consideration or decision of 
this motion. 

No. 06–1498. Warner-Lambert Co., LLC, et al. v. Kent 
et al. C. A. 2d Cir. [Certiorari granted, 551 U. S. 1190.] Mo­
tion of the Solicitor General for leave to participate in oral argu­
ment as amicus curiae and for divided argument granted. Mo­
tion of Kansas et al. for leave to participate in oral argument 
as amici curiae and for divided argument denied. The Chief 
Justice took no part in the consideration or decision of these 
motions. 

No. 07–440. Rothgery v. Gillespie County, Texas. C. A. 
5th Cir. [Certiorari granted, ante, p. 1061.] Motion of petitioner 
to dispense with printing the joint appendix granted. 

No. 07–512. Pacific Bell Telephone Co., dba AT&T Cali­

fornia, et al. v. linkLine Communications, Inc., et al. 
C. A. 9th Cir. The Solicitor General is invited to file a brief in 
this case expressing the views of the United States. 
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No. 07–543. AT&T Corp. v. Hulteen et al. C. A. 9th Cir. 
The Solicitor General is invited to file a brief in this case express­
ing the views of the United States. 

No. 07–8446. In re Espinoza. Petition for writ of habeas 
corpus denied. 

No. 07–7757. In re Poydras; and 
No. 07–7758. In re Boakye-Yiadom. Petitions for writs of 

mandamus denied. 

Certiorari Denied 

No. 06–1184. Sprint Nextel Corp. et al. v. National As­

sociation of State Utility Consumer Advocates et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 457 F. 3d 
1238 and 486 F. 3d 1272. 

No. 06–1269. United States ex rel. Bly-Magee v. Premo 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 470 
F. 3d 914. 

No. 07–183. Gilmer v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. Reported below: 955 So. 2d 829. 

No. 07–260. Dillard’s, Inc. v. Green et ux. C. A. 8th Cir. 
Certiorari denied. Reported below: 483 F. 3d 533. 

No. 07–355. Xiong Huang v. Mukasey, Attorney General. 
C. A. 8th Cir. Certiorari denied. Reported below: 224 Fed. 
Appx. 554. 

No. 07–418. Rosca v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 233 Fed. Appx. 605. 

No. 07–424. Bogle-Assegai v. Connecticut et al. C. A. 
2d Cir. Certiorari denied. Reported below: 470 F. 3d 498. 

No. 07–449. NTN Corp. et al. v. United States et al. 
C. A. Fed. Cir. Certiorari denied. Reported below: 481 F. 3d 
1355. 

No. 07–516. Knox v. Mink et al. C. A. 10th Cir. Certiorari 
denied. Reported below: 482 F. 3d 1244. 

No. 07–521. Ward et al. v. Washington University; and 
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No. 07–525. Catalona et al. v. Washington University. 
C. A. 8th Cir. Certiorari denied. Reported below: 490 F. 3d 667. 

No. 07–551. Michaely v. Michaely. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Reported below: 150 Cal. App. 4th 802, 
59 Cal. Rptr. 3d 56. 

No. 07–640. Berquist v. Washington Mutual Bank. C. A. 
5th Cir. Certiorari denied. Reported below: 500 F. 3d 344. 

No. 07–644. Illinois v. West. App. Ct. Ill., 3d Dist. Certio­
rari denied. Reported below: 355 Ill. App. 3d 28, 823 N. E. 2d 82. 

No. 07–649. Chicago Title Insurance Co. v. Magnuson 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 487 
F. 3d 985. 

No. 07–652. United Seniors Assn., Inc. v. Philip Morris 
USA Inc. et al. C. A. 1st Cir. Certiorari denied. Reported 
below: 500 F. 3d 19. 

No. 07–657. Campbell v. Town of Weymouth, Massachu­

setts, et al. C. A. 1st Cir. Certiorari denied. 

No. 07–666. Willner et vir v. Frey, Clerk, Fairfax 
County Circuit Court, et al. C. A. 4th Cir. Certiorari de­
nied. Reported below: 243 Fed. Appx. 744. 

No. 07–672. Miller-Jenkins v. Miller-Jenkins. Sup. Ct. 
Va. Certiorari denied. 

No. 07–704. Martin v. Godinez, Executive Director, Cook 
County Department of Corrections, et al. Sup. Ct. Ill. 
Certiorari denied. 

No. 07–6586. Hollis v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 490 F. 3d 1149. 

No. 07–6822. Dukes v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 242 Fed. Appx. 37. 

No. 07–6945. Battle v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 499 Fed. Appx. 315. 

No. 07–7115. Libby v. Maine. Sup. Jud. Ct. Me. Certiorari 
denied. Reported below: 926 A. 2d 724. 
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No. 07–7170. Silva-Veliz v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 324. 

No. 07–7209. Clark v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 241 Fed. Appx. 290. 

No. 07–7215. Jenkins v. Alabama. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 972 So. 2d 165. 

No. 07–7381. Parra v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–7448. Glossip v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 157 P. 3d 143. 

No. 07–7494. Porter v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. Reported below: 235 Fed. Appx. 551. 

No. 07–7683. Easterwood v. Beck, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 247 Fed. Appx. 145. 

No. 07–7686. Catlett v. Stovall, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7710. Champion v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 07–7716. Hines v. Chrones, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7718. Gandarilla v. Evans, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7719. Furtado v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 

No. 07–7720. Gruff v. Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. Reported below: 592 Pa. 792, 927 A. 2d 626. 

No. 07–7724. Hinton v. Birkett, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7725. Hewlett v. Abraham et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 414. 

No. 07–7731. Lee v. California. Ct. App. Cal., 2d App. Dist. 
Certiorari denied. 
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No. 07–7735. Adams v. Lockheed Martin et al. Sup. Ct. 
Fla. Certiorari denied. Reported below: 891 So. 2d 549. 

No. 07–7744. Santivanes v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 07–7748. Delao v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. Reported below: 235 S. W. 3d 235. 

No. 07–7749. Cleveland v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 07–7752. Censke v. Laurilla et al. C. A. 6th Cir. 
Certiorari denied. 

No. 07–7753. Chambers v. Kenworthy, Superintendent, 
Lumberton Correctional Institution. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 962. 

No. 07–7756. Jolly v. Jolly. Ct. App. Tenn. Certiorari 
denied. 

No. 07–7760. Burroughs v. BellSouth Telecommunica­

tions, Inc., et al. C. A. 11th Cir. Certiorari denied. Re­
ported below: 248 Fed. Appx. 64. 

No. 07–7765. Arias v. McDonough, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 07–7767. Moss v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–7768. Komolafe v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 246 Fed. Appx. 270. 

No. 07–7776. Paul v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–7778. McAfee v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 07–7779. Louis v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 963 So. 2d 246. 
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No. 07–7780. Peterson, aka Sataar v. Reid et al. C. A. 
4th Cir. Certiorari denied. Reported below: 251 Fed. Appx. 153. 

No. 07–7783. Erby v. Michigan Department of Correc­

tions et al. C. A. 6th Cir. Certiorari denied. 

No. 07–7784. Bisner v. Clark, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 772. 

No. 07–7785. Bruno v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7786. Stoller v. Illinois Attorney Registra­

tion and Disciplinary Commission. Sup. Ct. Ill. Certiorari 
denied. 

No. 07–7790. Johnson v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 372 Ill. App. 3d 1096, 940 
N. E. 2d 306. 

No. 07–7791. Jones v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–7792. Hope v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 961 So. 2d 994. 

No. 07–7793. Temoney v. Sapp et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 241 Fed. Appx. 974. 

No. 07–7798. Sanders v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 227 Fed. Appx. 315. 

No. 07–7799. Rochelle v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 148. 

No. 07–7802. Rivera v. New York. App. Div., Sup. Ct. N. Y., 
1st Jud. Dept. Certiorari denied. 

No. 07–7816. Campbell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 955. 

No. 07–7930. Jimenez v. United States. C. A. 4th Cir. 
Certiorari denied. 
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No. 07–7938. Porrello et al. v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 501 F. 3d 931. 

No. 07–7973. Taddie v. Ohio. Ct. App. Ohio, Lake County. 
Certiorari denied. 

No. 07–8265. Henry v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 963. 

No. 07–8305. Smith v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–8330. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 544. 

No. 07–8332. Beltz v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 07–8351. Angel v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–8353. Danos v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 194. 

No. 06–1341. Regents of the University of California v. 
Merrill Lynch, Pierce, Fenner & Smith Inc. et al. C. A. 
5th Cir. Certiorari denied. Justice Kennedy took no part in 
the consideration or decision of this petition. Reported below: 
482 F. 3d 372. 

No. 07–541. Alexandria City School Board v. A. K., a 
Minor, By and Through His Parents and Next Friends, 
J. K. et al. C. A. 4th Cir. Motion of National School Boards 
Association et al. for leave to file a brief as amici curiae granted. 
Certiorari denied. Reported below: 484 F. 3d 672. 

No. 07–654. Jones v. Jennings. C. A. 1st Cir. Motion of 
Rhode Island League of Cities and Towns for leave to file a brief 
as amicus curiae granted. Certiorari denied. Reported below: 
499 F. 3d 2. 

Rehearing Denied 

No. 07–202. M2 Software, Inc. v. Viacom Inc. et al., ante, 
p. 1038; 

No. 07–399. Bazargani v. Snyder et al., ante, p. 1040; 
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No. 07–5600. McNeill v. Polk, Warden, ante, p. 1043; and 
No. 07–6608. Batshever v. Cuomo, Attorney General of 

New York, et al., ante, p. 1044. Petitions for rehearing denied. 

January 24, 2008 

Dismissal Under Rule 46 

No. 07–899. International Brotherhood of Police Offi­

cers et al. v. Dixon. C. A. 1st Cir. Certiorari dismissed under 
this Court’s Rule 46.1. Reported below: 504 F. 3d 73. 

January 28, 2008 

Dismissal Under Rule 46 

No. 06–1457. Morgan Stanley Capital Group Inc. v. Pub­

lic Utility District No. 1 of Snohomish County, Washing­

ton, et al.; and 
No. 06–1462. Calpine Energy Services, L. P., et al. v. 

Public Utility District No. 1 of Snohomish County, Wash­

ington, et al. C. A. 9th Cir. [Certiorari granted, 551 U. S. 
1189.] Writ of certiorari dismissed as to Calpine Energy Serv­
ices, L. P., under this Court’s Rule 46. 

January 31, 2008 
Miscellaneous Order 

No. 07A630. Callahan v. Allen, Commissioner, Alabama 
Department of Corrections, et al. Application for stay of 
execution of sentence of death, presented to Justice Thomas, 
and by him referred to the Court, granted pending the timely 
filing and disposition of a petition for writ of certiorari. Should 
the petition for writ of certiorari be denied, this stay shall termi­
nate automatically. In the event the petition for writ of certio­
rari is granted, the stay shall terminate upon the sending down 
of the judgment of this Court. 

February 6, 2008 

Dismissal Under Rule 46 

No. 07–909. American Federation of Government Em­

ployees, AFL–CIO v. Gates, Secretary of Defense, et al. 
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C. A. D. C. Cir. Certiorari dismissed under this Court’s Rule 
46.1. Reported below: 486 F. 3d 1316. 

February 7, 2008 

Dismissal Under Rule 46 

No. 07–7291. Burns v. Michigan. Sup. Ct. Mich. Certiorari 
dismissed under this Court’s Rule 46. Reported below: 479 Mich. 
599, 739 N. W. 2d 523. 

February 15, 2008 

Miscellaneous Orders 

No. 06–1431. CBOCS West, Inc. v. Humphries. C. A. 7th 
Cir. [Certiorari granted, 551 U. S. 1189.] Motion of Historians 
et al. for leave to file a brief as amici curiae granted. 

No. 06–1463. Preston v. Ferrer. Ct. App. Cal., 2d App. 
Dist. [Certiorari granted, 551 U. S. 1190.] Motion of respondent 
for leave to file a supplemental brief after argument granted. 

No. 07–214. Allison Engine Co., Inc., et al. v. United 
States ex rel. Sanders et al. C. A. 6th Cir. [Certiorari 
granted, ante, p. 989.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 

No. 07–219. Exxon Shipping Co. et al. v. Baker et al. 
C. A. 9th Cir. [Certiorari granted, ante, p. 989.] Motion of re­
spondents for additional time to argue granted. Motion of Alaska 
for leave to participate in oral argument as amicus curiae and 
for divided argument denied. Justice Alito took no part in the 
consideration or decision of these motions. 

February 19, 2008 

Certiorari Granted—Vacated and Remanded 

No. 07–470. Robinson et al. v. Lehman. C. A. 9th Cir. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Scott v. Harris, 550 U. S. 372 (2007). 
Justice Stevens and Justice Ginsburg would deny the peti­
tion for writ of certiorari. Reported below: 228 Fed. Appx. 697. 
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No. 07–7962. D’Amico v. United States. C. A. 1st Cir. Re­
ported below: 496 F. 3d 95; 

No. 07–8388. Rivera v. United States. C. A. 8th Cir.; and 
No. 07–8399. Silver v. United States. C. A. 4th Cir. Re­

ported below: 242 Fed. Appx. 23. Certiorari granted, judgments 
vacated, and cases remanded for further consideration in light of 
Gall v. United States, ante, p. 38. 

No. 07–8535. Parks v. United States. C. A. 8th Cir. Re­
ported below: 238 Fed. Appx. 187; 

No. 07–8702. Ramirez v. United States. C. A. 5th Cir. 
Reported below: 251 Fed. Appx. 955; and 

No. 07–8732. Gonzalez v. United States. C. A. 2d Cir. 
Reported below: 251 Fed. Appx. 58. Certiorari granted, judg­
ments vacated, and cases remanded for further consideration in 
light of Kimbrough v. United States, ante, p. 85. 

Certiorari Dismissed 

No. 07–7813. Lynn v. Herrera et al. C. A. 5th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 07–7914. Cassell v. Tharp et al. Super. Ct. Pa. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. Reported 
below: 919 A. 2d 966. 

No. 07–7931. Lynn v. Herrera et al. C. A. 5th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 07–7950. Steele v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Motion 
of petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 07–8017. Thompson v. Davis, Warden (two judgments). 
C. A. 6th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s 
Rule 39.8. 

No. 07–8122. Brown v. Beard, Secretary, Pennsylvania 
Department of Corrections, et al. C. A. 3d Cir. Motion of 
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petitioner for leave to proceed in forma pauperis denied, and 
certiorari dismissed. See this Court’s Rule 39.8. 

No. 07–8132. Hansen v. Schmidt et al. C. A. 8th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. Reported 
below: 251 Fed. Appx. 376. 

No. 07–8199. Stoller v. Pure Fishing, Inc. C. A. 7th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 

No. 07–8302. Myron v. Court of Appeal of California, 
Second Appellate District. Sup. Ct. Cal. Motion of peti­
tioner for leave to proceed in forma pauperis denied, and certio­
rari dismissed. See this Court’s Rule 39.8. 

No. 07–8471. Bayramoglu v. Kane, Warden. C. A. 9th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

No. 07–8551. Dolenz v. United States. C. A. 5th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

No. 07–8793. Jarvis v. Stansberry, Warden. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re­
ported below: 235 Fed. Appx. 113. 

Miscellaneous Orders 

No. 07A430. Rangolan v. Mukasey, Attorney General. 
C. A. 4th Cir. Application for stay, addressed to Justice Ken­

nedy and referred to the Court, denied. 

No. 07A601. Rodriguez v. Editor in Chief, Legal Times, 
et al. Application for preliminary injunction, addressed to Jus­
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tice Breyer and referred to the Court, denied. The Chief 
Justice took no part in the consideration or decision of this 
application. 

No. D–2449. In re Discipline of Hoeniger. Berthold H. 
Hoeniger, of Bridgewater, Conn., is suspended from the practice 
of law in this Court, and a rule will issue, returnable within 40 
days, requiring him to show cause why he should not be disbarred 
from the practice of law in this Court. 

No. D–2450. In re Discipline of Abady. Samuel Aaron 
Abady, of Bronxville, N. Y., is suspended from the practice of law 
in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 

No. D–2451. In re Discipline of Zander. Ben J. Zander, 
of Loretto, Pa., is suspended from the practice of law in this 
Court, and a rule will issue, returnable within 40 days, requiring 
him to show cause why he should not be disbarred from the 
practice of law in this Court. 

No. 07M37. Nucleonics, Inc. v. Benitec Australia, Ltd. 
Motion for leave to file petition for writ of certiorari under seal 
with redacted copies for the public record granted. 

No. 07M38. Blythe v. Highland Hospital; 
No. 07M39. Allen v. Missouri Department of Public 

Safety, Division of Liquor Control, et al.; and 
No. 07M40. McKinnedy v. South Carolina Department of 

Appellate Defense. Motions to direct the Clerk to file peti­
tions for writs of certiorari out of time denied. 

No. 07M41. Burroughs v. Department of the Army. Mo­
tion for leave to proceed as a veteran granted. 

No. 137, Orig. Montana v. Wyoming et al. Motion for leave 
to file bill of complaint granted. Wyoming is allowed 45 days 
within which to file a motion to dismiss, in the nature of a motion 
under Fed. Rule Civ. Proc. 12(b)(6). Plaintiff is allowed 30 days 
to file a response to the motion. A reply, if any, shall be filed 
within 10 days after the response is filed. [For earlier order 
herein, see, e. g., 550 U. S. 932.] 



552ORD Unit: $PT1 [05-07-12 15:18:41] PGT: ORD1BV (Bound Volume)

1176 OCTOBER TERM, 2007 

February 19, 2008 552 U. S. 

No. 06–937. Quanta Computer, Inc., et al. v. LG Elec­

tronics, Inc. C. A. Fed. Cir. [Certiorari granted, 551 U. S. 
1187.] Motion of petitioners to unseal the reply brief granted. 

No. 06–11429. Burgess v. United States. C. A. 4th Cir. 
[Certiorari granted, ante, p. 1074.] Motion of petitioner to dis­
pense with printing the joint appendix granted. 

No. 07–615. Ministry of Defense and Support for the 
Armed Forces of the Islamic Republic of Iran v. Elahi. 
C. A. 9th Cir.; 

No. 07–618. Goss International Corp. v. Tokyo Kikai Sei­

sakusho et al. C. A. 8th Cir.; and 
No. 07–619. PT Pertamina (Persero), fka Perusahaan 

Pertambangan Minyak Dan Gas Bumi Negara v. Karaha 
Bodas Co., L. L. C. C. A. 2d Cir. The Solicitor General is 
invited to file briefs in these cases expressing the views of the 
United States. 

No. 07–7405. Miles v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Motion of peti­
tioner for reconsideration of order denying leave to proceed in 
forma pauperis [ante, p. 1092] denied. 

No. 07–8190. Rease v. AT&T Corp. C. A. 11th Cir.;
 
No. 07–8233. Dalack v. Village of Tequesta, Florida.
 

C. A. 11th Cir.; and 
No. 07–8763. Evans v. Suter, Clerk, Supreme Court of 

the United States. C. A. 5th Cir. Motions of petitioners for 
leave to proceed in forma pauperis denied. Petitioners are al­
lowed until March 11, 2008, within which to pay the docketing 
fees required by Rule 38(a) and to submit petitions in compliance 
with Rule 33.1 of the Rules of this Court. 

No. 07–8486. In re Torrez; 
No. 07–8502. In re Pickle; 
No. 07–8524. In re Ocadio; 
No. 07–8587. In re Mitchell; 
No. 07–8617. In re Palomo; 
No. 07–8652. In re Spencer; 
No. 07–8663. In re Porter; 
No. 07–8684. In re Staffney et al.; 
No. 07–8694. In re Dorsey; 
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No. 07–8718. In re Glaser; 
No. 07–8739. In re Dufrene; 
No. 07–8758. In re Carter; 
No. 07–8770. In re Lewis; 
No. 07–8886. In re Williams; 
No. 07–8994. In re Carter; 
No. 07–8995. In re Curtis; and 
No. 07–9046. In re Benitez. Petitions for writs of habeas 

corpus denied. 

No. 07–8515. In re Oswald. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

No. 07–8029. In re Campbell; 
No. 07–8225. In re Gibson; 
No. 07–8693. In re Dowdy; and 
No. 07–8712. In re Stafford. Petitions for writs of manda­

mus denied. 

No. 07–796. In re Black. Petition for writ of mandamus de­
nied. Justice Alito took no part in the consideration or deci­
sion of this petition. 

No. 07–626. In re Westboro Baptist Church, Inc., et al. 
Petition for writ of mandamus and/or prohibition denied. 

No. 07–954. In re Almejo; and 
No. 07–7860. In re Timmons. Petitions for writs of manda­

mus and/or prohibition denied. 

No. 07–8626. In re Stoller; and 
No. 07–8714. In re Stoller. Motions of petitioner for leave 

to proceed in forma pauperis denied, and petitions for writs of 
mandamus and/or prohibition dismissed. See this Court’s Rule 
39.8. 
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No. 07–8004. In re Moore. Petition for writ of prohibition 
denied. 

No. 07–8176. In re Bravo. Motion of petitioner for leave to 
proceed in forma pauperis denied, and petition for writ of prohi­
bition dismissed. See this Court’s Rule 39.8. 

Certiorari Granted 

No. 07–513. Herring v. United States. C. A. 11th Cir. 
Certiorari granted. Reported below: 492 F. 3d 1212. 

No. 07–581. 14 Penn Plaza LLC et al. v. Pyett et al. 
C. A. 2d Cir. Certiorari granted. Reported below: 498 F. 3d 88. 

No. 07–610. Locke et al. v. Karass, State Controller, 
et al. C. A. 1st Cir. Certiorari granted. Reported below: 
498 F. 3d 49. 

No. 07–636. Kennedy, Executrix of the Estate of Ken­

nedy, Deceased v. Plan Administrator for DuPont Savings 
and Investment Plan et al. C. A. 5th Cir. Certiorari 
granted limited to Question 3 presented by the petition. Re­
ported below: 497 F. 3d 426. 

Certiorari Denied 

No. 06–11597. Robinson-Bey v. Feketee et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 219 Fed. Appx. 738. 

No. 06–11868. Baldwin v. Wynder, Superintendent, 
State Correctional Institution at Dallas, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 06–12042. Lopez-Rodriguez v. United States (Re­
ported below: 227 Fed. Appx. 423); Prado-Ortiz v. United 
States (227 Fed. Appx. 421); Perez-Montero, aka Alfredo v. 
United States (245 Fed. Appx. 335); Rocha-Gaytan v. United 
States (227 Fed. Appx. 419); Zagal-Meraz v. United States 
(227 Fed. Appx. 422); Rivera-Alvarez v. United States (228 
Fed. Appx. 483); Sierra-Hernandez v. United States (229 
Fed. Appx. 327); Lopez-Vasquez, aka Lopez, aka Lopez Vas­

ques, aka Calderon v. United States (229 Fed. Appx. 343); 
Colatos-Rivas, aka Colatos-Rivera, aka Rivas v. United 
States (236 Fed. Appx. 101); Vences v. United States; 
Loredo-Pecina v. United States (243 Fed. Appx. 8); and 
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Ramirez-Maldonado v. United States (242 Fed. Appx. 135). 
C. A. 5th Cir. Certiorari denied. 

No. 06–12082. Rosenbaum-Alanis v. United States (Re­
ported below: 483 F. 3d 381); Guardado-Ortega v. United 
States (225 Fed. Appx. 227); Gonzalez-Silva v. United States 
(228 Fed. Appx. 413); Peceno-Montanez, aka Piceno-

Montanez v. United States (227 Fed. Appx. 345); Lozano-

Mireles v. United States (224 Fed. Appx. 431); Lumbreras-

Linares  v. United  States  (224  Fed .  Appx.  433  ) ;  
Riascos-Cuenu v. United States (225 Fed. Appx. 287); Ayala-

Flores v. United States (225 Fed. Appx. 333); Argueta-

Hernandez, aka Hernandez-Argueta v. United States (225 
Fed. Appx. 336); Jimenez-Esteban v. United States (227 Fed. 
Appx. 372); Contreras-Jimenez v. United States (227 Fed. 
Appx. 371); and Trejo-Hernandez v. United States (227 Fed. 
Appx. 425). C. A. 5th Cir. Certiorari denied. 

No. 07–288. Cottrell et al. v. National Collegiate Ath­

letic Assn. et al. Sup. Ct. Ala. Certiorari denied. Reported 
below: 975 So. 2d 306. 

No. 07–323. Archdiocese of Washington et al. v. Moer­

sen. Ct. App. Md. Certiorari denied. Reported below: 399 
Md. 637, 925 A. 2d 659. 

No. 07–337. Patel v. Rice, Secretary of State. C. A. 5th 
Cir. Certiorari denied. Reported below: 224 Fed. Appx. 414. 

No. 07–350. Brown, District Attorney, County of 
Queens, New York v. McKithen. C. A. 2d Cir. Certiorari 
denied. Reported below: 481 F. 3d 89. 

No. 07–407. Harris et ux. v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 472. 

No. 07–466. Reeves et al. v. Churchich et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 484 F. 3d 1244. 

No. 07–468. American Civil Liberties Union et al. v. Na­

tional Security Agency et al. C. A. 6th Cir. Certiorari 
denied. Reported below: 493 F. 3d 644. 

No. 07–481. Walters v. Mukasey, Attorney General, 
et al. C. A. 2d Cir. Certiorari denied. Reported below: 198 
Fed. Appx. 78. 
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No. 07–482. Texas v. Soileau. C. A. 5th Cir. Certiorari de­
nied. Reported below: 488 F. 3d 302. 

No. 07–492. OneSimpleLoan et al. v. Spellings, Secre­

tary of Education, et al. C. A. 2d Cir. Certiorari denied. 
Reported below: 496 F. 3d 197. 

No. 07–501. Shirley et vir v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 232 Fed. Appx. 419. 

No. 07–529. George v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 226 Fed. Appx. 771. 

No. 07–545. Van Elk, Ltd., et al. v. Reyes et al. Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 148 Cal. 
App. 4th 604, 56 Cal. Rptr. 3d 68. 

No. 07–575. Phelps, Warden v. Stevenson et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 495 F. 3d 62. 

No. 07–576. Cook Children’s Medical Center v. New 
England PPO Plan of General Consolidated Management, 
Inc., et al. C. A. 5th Cir. Certiorari denied. Reported below: 
491 F. 3d 266. 

No. 07–606. John Carlo, Inc. v. Chao, Secretary of 
Labor. C. A. 11th Cir. Certiorari denied. Reported below: 
234 Fed. Appx. 902. 

No. 07–614. Maxitile, Inc. v. Jiming Sung. C. A. 9th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 274. 

No. 07–623. Ford Motor Co. v. City of Seattle, Execu­

tive Service Department, et al. Sup. Ct. Wash. Certiorari 
denied. Reported below: 160 Wash. 2d 32, 156 P. 3d 185. 

No. 07–625. City of Healdsburg, California v. Northern 
California River Watch. C. A. 9th Cir. Certiorari denied. 
Reported below: 496 F. 3d 993. 

No. 07–632. Wagner-Meinert, Inc. v. EDA Controls Corp. 
C. A. 6th Cir. Certiorari denied. 

No. 07–675. McGinest v. GTE Service Corp. et al. C. A. 
9th Cir. Certiorari denied. Reported below: 247 Fed. Appx. 72. 
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No. 07–682. Soenaryo et al. v. Mukasey, Attorney Gen­

eral. C. A. 4th Cir. Certiorari denied. Reported below: 224 
Fed. Appx. 280. 

No. 07–687. Akl v. Swersky et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 231 Fed. Appx. 231. 

No. 07–696. Hickey v. Biancur et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 221 Fed. Appx. 546. 

No. 07–697. Harris County Bail Bond Board et al. v. 
Pruett et al.; and 

No. 07–856. Pruett et al. v. Harris County Bail Bond 
Board et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 499 F. 3d 403. 

No. 07–699. Five Star Parking v. Union Local 723, Inter­

national Brotherhood of Teamsters. C. A. 3d Cir. Certio­
rari denied. Reported below: 246 Fed. Appx. 135. 

No. 07–701. MacArthur et al. v. San Juan County, Utah, 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 497 
F. 3d 1057. 

No. 07–702. Wilder v. Turner. C. A. 10th Cir. Certiorari 
denied. Reported below: 490 F. 3d 810. 

No. 07–703. Pavatt v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 159 P. 3d 272. 

No. 07–705. Chimal v. Mukasey, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 239 Fed. 
Appx. 378. 

No. 07–706. Mecca et al. v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 66. 

No. 07–707. Winterrowd v. Alaska. Sup. Ct. Alaska. Cer­
tiorari denied. 

No. 07–708. Collier et vir v. Parizek et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 236 Fed. Appx. 342. 

No. 07–710. Rosario Robles v. Bosch et al. C. A. 1st Cir. 
Certiorari denied. 
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No. 07–711. Xavier University of Louisiana v. Travelers 
Casualty Property Company of America. C. A. 5th Cir. 
Certiorari denied. Reported below: 495 F. 3d 191. 

No. 07–712. Trafigura Beheer B. V. v. M/T Probo Elk 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 266 
Fed. Appx. 309. 

No. 07–713. Chehardy et al. v. Allstate Indemnity Co. 
et al. C. A. 5th Cir. Certiorari denied. Reported below: 495 
F. 3d 191. 

No. 07–714. Deich-Keibler et al. v. Bank One et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 243 Fed. 
Appx. 164. 

No. 07–717. Minix et al. v. Jeld-Wen, Inc. C. A. 11th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 578. 

No. 07–720. Cook v. Toledo Bar Assn. Sup. Ct. Ohio. Cer­
tiorari denied. Reported below: 114 Ohio St. 3d 108, 868 N. E. 
2d 973. 

No. 07–723. Supervalu, Inc. v. Board of Trustees of 
the Southwestern Pennsylvania and Western Maryland 
Teamsters and Employees Pension Fund. C. A. 3d Cir. 
Certiorari denied. Reported below: 500 F. 3d 334. 

No. 07–726. Shahani v. Navani. C. A. 10th Cir. Certiorari 
denied. Reported below: 496 F. 3d 1121. 

No. 07–727. Suggs v. Stanley et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 224 Fed. Appx. 343. 

No. 07–729. Latin  American  Music  Co.,  Inc.,  dba  
ACEMLA, et al. v. Southern Music Publishing Co., Inc., 
et al. C. A. 1st Cir. Certiorari denied. Reported below: 499 
F. 3d 32. 

No. 07–730. Parks v. Mississippi Department of Transpor­

tation et al. C. A. 5th Cir. Certiorari denied. Reported 
below: 246 Fed. Appx. 282. 

No. 07–736. Smith v. United States Court of Appeals for 
the Tenth Circuit. C. A. 10th Cir. Certiorari denied. Re­
ported below: 484 F. 3d 1281. 



552ORD Unit: $PT1 [05-07-12 15:18:41] PGT: ORD1BV (Bound Volume)

ORDERS 1183 

552 U. S. February 19, 2008 

No. 07–744. Gast v. Jenner. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 959 So. 2d 1202. 

No. 07–747. Luna et ux. v. Superior Court of California, 
Ventura County, et al. Sup. Ct. Cal. Certiorari denied. 

No. 07–752. Novolog Bucks County v. CSX Transporta­

tion Co. C. A. 3d Cir. Certiorari denied. Reported below: 
502 F. 3d 247. 

No. 07–753. Mitrano v. Supreme Court of New Hamp­

shire. Sup. Ct. N. H. Certiorari denied. 

No. 07–757. Ernest v. South Florida Baptist Hospital. 
Sup. Ct. Fla. Certiorari denied. Reported below: 957 So. 2d 
1175. 

No. 07–759. Loriz et ux. v. Connaughton et al. C. A. 6th 
Cir. Certiorari denied. Reported below: 233 Fed. Appx. 469. 

No. 07–760. Temple Bnai Shalom of Great Neck v. Vil­

lage of Great Neck Estates et al. App. Div., Sup. Ct. N. Y., 
2d Jud. Dept. Certiorari denied. Reported below: 32 App. Div. 
3d 391, 820 N. Y. S. 2d 104. 

No. 07–762. Hardy v. Wilbourne. Sup. Ct. Ark. Certiorari 
denied. Reported below: 370 Ark. 359, 259 S. W. 3d 405. 

No. 07–764. Hatch et vir v. Harpley. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 235 Fed. Appx. 730. 

No. 07–765. Stinson v. Ammons, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 07–768. Daytona Grand, Inc., et al. v. City of Day­

tona Beach, Florida. C. A. 11th Cir. Certiorari denied. Re­
ported below: 490 F. 3d 860. 

No. 07–769. Crawford v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 248 Fed. Appx. 500. 

No. 07–770. United States ex rel. Fowler et al. v. Care­

mark RX, L. L. C., et al. C. A. 7th Cir. Certiorari denied. 
Reported below: 496 F. 3d 730. 

No. 07–771. Patel v. Mukasey, Attorney General. C. A. 
3d Cir. Certiorari denied. Reported below: 248 Fed. Appx. 365. 
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No. 07–774. Alden v. Onandaga County Sheriff’s De­

partment. Ct. App. N. Y. Certiorari denied. Reported below: 
8 N. Y. 3d 1017, 870 N. E. 2d 688. 

No. 07–775. Allstate Insurance Co. et al. v. Abbott, At­

torney General of Texas, et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 495 F. 3d 151. 

No. 07–777. Wright v. Allstate Insurance Co. C. A. 5th 
Cir. Certiorari denied. Reported below: 500 F. 3d 390. 

No. 07–778. Zipperer v. Raytheon Co., Inc. C. A. 1st Cir. 
Certiorari denied. Reported below: 493 F. 3d 50. 

No. 07–779. Stilley v. Supreme Court of Arkansas Com­

mittee on Professional Conduct. Sup. Ct. Ark. Certiorari 
denied. Reported below: 370 Ark. 294, 259 S. W. 3d 395. 

No. 07–780. Al-Jurf v. Board of Regents, State of Iowa. 
Ct. App. Iowa. Certiorari denied. Reported below: 737 N. W. 
2d 327. 

No. 07–783. Novato Unified School District et al. v. 
Smith et al. Ct. App. Cal., 1st App. Dist. Certiorari denied. 
Reported below: 150 Cal. App. 4th 1439, 59 Cal. Rptr. 3d 508. 

No. 07–784. Olson v. Continental Resources, Inc., et al. 
Ct. App. Okla. Certiorari denied. Reported below: 169 P. 3d 
410. 

No. 07–786. Taylor v. Rose et al. C. A. 6th Cir. Certiorari 
denied. Reported below: 502 F. 3d 452. 

No. 07–787. Kelley, Individually and as Trustee v. Illi­

nois Department of Transportation. App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 375 Ill. App. 3d 1151, 945 
N. E. 2d 700. 

No. 07–789. Courtney et al. v. Halleran et al. C. A. 7th 
Cir. Certiorari denied. Reported below: 485 F. 3d 942. 

No. 07–790. Secretary, Louisiana Department of Health 
and Hospitals v. King. Ct. App. La., 2d Cir. Certiorari de­
nied. Reported below: 956 So. 2d 666. 

No. 07–792. John Crane, Inc. v. Jones, Administratrix of 
the Estate of Jones, Deceased. Sup. Ct. Va. Certiorari de­
nied. Reported below: 274 Va. 581, 650 S. E. 2d 851. 
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No. 07–793. United American Insurance Co. v. Merrill. 
Sup. Ct. Miss. Certiorari denied. Reported below: 978 So. 2d 
613. 

No. 07–794. Wolfgang v. City of Pittsburgh Department 
of Personnel & Civil Service Commission. Commw. Ct. Pa. 
Certiorari denied. Reported below: 916 A. 2d 745. 

No. 07–797. Ayotte, Attorney General of New Hamp­

shire v. SPGGC, LLC, et al. C. A. 1st Cir. Certiorari denied. 
Reported below: 488 F. 3d 525. 

No. 07–800. Daiichi Sankyo Co., Ltd., et al. v. Apotex, 
Inc., et al. C. A. Fed. Cir. Certiorari denied. Reported 
below: 501 F. 3d 1254. 

No. 07–805. Javitch, Block & Rathbone, LLP v. Gionis. 
C. A. 6th Cir. Certiorari denied. Reported below: 238 Fed. 
Appx. 24. 

No. 07–807. Tripati v. United States Court of Appeals 
for the Ninth Circuit et al. C. A. 9th Cir. Certiorari 
denied. 

No. 07–809. Gyamfi v. Brown. Ct. App. D. C. Certiorari 
denied. 

No. 07–810. Farah, aka Ali v. United States. C. A. 4th 
Cir. Certiorari denied. 

No. 07–813. Porter v. White, Sheriff, Pasco County, 
Florida, et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 483 F. 3d 1294. 

No. 07–814. Bealer v. Mutual Fire, Marine & Inland In­

surance Co. et al. C. A. 3d Cir. Certiorari denied. Re­
ported below: 242 Fed. Appx. 802. 

No. 07–819. Kelley v. Pennsylvania State Employees’ 
Retirement Board. Sup. Ct. Pa. Certiorari denied. Re­
ported below: 593 Pa. 487, 932 A. 2d 61. 

No. 07–821. Cho et al. v. Hawaii. Sup. Ct. Haw. Certiorari 
denied. Reported below: 115 Haw. 373, 168 P. 3d 17. 

No. 07–823. Morin v. United States et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 142. 
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No. 07–824. Alston v. Redevelopment Authority of the 
City of Philadelphia, Pennsylvania. Commw. Ct. Pa. Cer­
tiorari denied. 

No. 07–829. Rodrigues et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 237 Fed. Appx. 178. 

No. 07–830. Singh v. Board of Trustees of the Califor­

nia State University. Ct. App. Cal., 4th App. Dist., Div. 1. 
Certiorari denied. 

No. 07–831. Palmieri v. Alamger, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 677. 

No. 07–832. Koonin v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 234 Fed. Appx. 761. 

No. 07–833. Blackstock v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 245 Fed. Appx. 746. 

No. 07–837. Burke v. Commissioner of Internal Revenue. 
C. A. 1st Cir. Certiorari denied. Reported below: 485 F. 3d 171. 

No. 07–844. Brent v. Wynne, Secretary of the Air 
Force, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 234 Fed. Appx. 528. 

No. 07–848. Owens v. Illinois. App. Ct. Ill., 4th Dist. Cer­
tiorari denied. Reported below: 371 Ill. App. 3d 1225, 936 N. E. 
2d 1237. 

No. 07–851. Littriello v. United States et al. C. A. 6th 
Cir. Certiorari denied. Reported below: 484 F. 3d 372. 

No. 07–852. Leckey et al. v. Stefano et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 501 F. 3d 212. 

No. 07– 857. Morgan v. Mukasey, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 495 F. 3d 
1084. 

No. 07–858. Silva Ceja v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 742. 

No. 07–860. Woodward v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 245 Fed. Appx. 320. 
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No. 07–861. Zavalidroga v. United States District Court 
for the Northern District of California. C. A. 9th Cir. 
Certiorari denied. 

No. 07–863. Lama v. Fred Meyer, Inc. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 247 Fed. Appx. 45. 

No. 07–865. Sweeney v. Commissioner of Internal Reve­

nue. C. A. 11th Cir. Certiorari denied. 

No. 07–871. Evans et al. v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 250 Fed. Appx. 321. 

No. 07–875. Whitcombe et ux. v. Henak et ux. C. A. 9th 
Cir. Certiorari denied. Reported below: 234 Fed. Appx. 816. 

No. 07–882. Rosario v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 246 Fed. Appx. 731. 

No. 07–885. Florida J. A. I. L. 4 Judges v. Florida Bar. 
Sup. Ct. Fla. Certiorari denied. Reported below: 966 So. 2d 966. 

No. 07–889. Persichilli v. Astrue, Commissioner of So­

cial Security. C. A. 11th Cir. Certiorari denied. Reported 
below: 246 Fed. Appx. 613. 

No. 07–892. Fischer v. Yates, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 748. 

No. 07–895. House v. American United Life Insurance 
Co. C. A. 5th Cir. Certiorari denied. Reported below: 499 
F. 3d 443. 

No. 07–896. Green v. United States Postal Service. 
C. A. Fed. Cir. Certiorari denied. Reported below: 223 Fed. 
Appx. 994. 

No. 07–898. Feher v. John Jay College of Criminal Jus­

tice et al. App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari 
denied. Reported below: 37 App. Div. 3d 307, 830 N. Y. S. 2d 120. 

No. 07–908. Foxworth v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 69 Fed. Appx. 714. 

No. 07–920. Burruss et al. v. Evans et al. Ct. App. Md. 
Certiorari denied. Reported below: 401 Md. 586, 933 A. 2d 872. 
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No. 07–921. Martin v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 299. 

No. 07–928. Riedl v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 496 F. 3d 1003. 

No. 07–933. Alston v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–939. Classe v. College of Saint Mary. Ct. App. 
Neb. Certiorari denied. 

No. 07–940. Allen et al. v. Advanced Telecommunication 
Network, Inc. C. A. 11th Cir. Certiorari denied. Reported 
below: 490 F. 3d 1325. 

No. 07–951. Rayborn v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 491 F. 3d 513. 

No. 07–955. Almejo v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 65 M. J. 423. 

No. 07–5609. Aurelien v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 177 Fed. Appx. 15. 

No. 07–6009. Solis-Alvarez v. United States (Reported 
below: 234 Fed. Appx. 219); Herrera-Trejo v. United States 
(234 Fed. Appx. 218); and Vargas-Vargas v. United States 
(229 Fed. Appx. 292). C. A. 5th Cir. Certiorari denied. 

No. 07–6107. Goodman v. Uttecht, Superintendent, 
Washington State Penitentiary, et al. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–6222. Codina v. Mukasey, Attorney General, 
et al. C. A. 2d Cir. Certiorari denied. 

No. 07–6432. Strong v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 489 F. 3d 1055. 

No. 07–6606. Alexander v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 165. 

No. 07–6725. Aldana-Sanabria v. United States (Reported 
below: 234 Fed. Appx. 220); Castillo-Ramirez v. United States 
(236 Fed. Appx. 978); Piceno-Baez v. United States (234 Fed. 
Appx. 221); Gutierrez-Tovar v. United States (234 Fed. Appx. 
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217); Mendoza-Torres v. United States (239 Fed. Appx. 75); 
Arreola-Hernandez v. United States (235 Fed. Appx. 338); 
Palencia-Contreras, aka Gonzeles-Hernandez v. United 
States (246 Fed. Appx. 862); and Sequeda Mortera v. United 
States (234 Fed. Appx. 222). C. A. 5th Cir. Certiorari denied. 

No. 07–6737. Skinner v. Missouri et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 494 F. 3d 590. 

No. 07–6762. Mata v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 491 F. 3d 237. 

No. 07–6923. Frank v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 957 So. 2d 724. 

No. 07–6971. Kirchoff v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–6972. Joshua v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 592. 

No. 07–6990. Hill v. Polk, Warden. C. A. 4th Cir. Certio­
rari denied. Reported below: 230 Fed. Appx. 285. 

No. 07–6994. Rothrock v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 230. 

No. 07–7042. Levine v. New Jersey State Department of 
Community Affairs et al. C. A. 3d Cir. Certiorari denied. 
Reported below: 231 Fed. Appx. 125. 

No. 07–7044. Soriano-Jarquin v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 492 F. 3d 495. 

No. 07–7049. Smith v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
222 Fed. Appx. 406. 

No. 07–7163. Macklem v. California. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. Reported below: 149 Cal. 
App. 4th 674, 57 Cal. Rptr. 3d 237. 

No. 07–7264. Logan v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 961 So. 2d 946. 
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No. 07–7292. Brown v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 499 F. 3d 817. 

No. 07–7322. Ayala Porcayo v. California. Ct. App. Cal., 
3d App. Dist. Certiorari denied. 

No. 07–7327. Rivera-Rodriguez v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 489 F. 3d 48. 

No. 07–7390. Krasky v. Minnesota. Sup. Ct. Minn. Certio­
rari denied. Reported below: 736 N. W. 2d 636. 

No. 07–7392. King v. Mississippi. Sup. Ct. Miss. Certiorari 
denied. Reported below: 960 So. 2d 413. 

No. 07–7496. Nolasco-Gomez, aka Gomez Nolasco, aka No­

lasco v. United States. C. A. 5th Cir. Certiorari denied. 
Reported below: 247 Fed. Appx. 563. 

No. 07–7539. DePriest v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 42 Cal. 4th 1, 163 P. 3d 896. 

No. 07–7548. Belot v. Burge, Superintendent, Auburn 
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re­
ported below: 490 F. 3d 201. 

No. 07–7700. Gray et al. v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 491 F. 3d 138. 

No. 07–7740. Cadieux v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 500 F. 3d 37. 

No. 07–7796. Gore v. McDonough, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 492 F. 3d 1273. 

No. 07–7801. Ramirez v. Calderon, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7809. Sims v. Nevada. Sup. Ct. Nev. Certiorari 
denied. 

No. 07–7810. Simmons v. Colorado. Sup. Ct. Colo. Certio­
rari denied. 

No. 07–7824. Pandeli v. Arizona. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 215 Ariz. 514, 161 P. 3d 557. 
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No. 07–7825. Puente v. Mitchell, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 07–7835. Wilson v. Maryland. Ct. Sp. App. Md. Cer­
tiorari denied. Reported below: 174 Md. App. 434, 921 A. 2d 881. 

No. 07–7836. Teleguz v. Virginia. Sup. Ct. Va. Certiorari 
denied. Reported below: 273 Va. 458, 643 S. E. 2d 708. 

No. 07–7839. Ross v. North Carolina et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 782. 

No. 07–7852. Austin v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. Reported below: 222 S. W. 3d 801. 

No. 07–7857. Smith v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 157 F. 3d 1155. 

No. 07–7863. Zaragosa v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–7866. Brown v. Austin, Warden. Sup. Ct. Ill. Cer­
tiorari denied. 

No. 07–7868. Lee v. Metrish, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–7871. Wiideman v. Skolnik, Director, Nevada De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 246 Fed. Appx. 509. 

No. 07–7872. Lawrence v. Montgomery County, Mary­

land, et al. C. A. 4th Cir. Certiorari denied. Reported 
below: 222 Fed. Appx. 272. 

No. 07–7873. Adlington v. Inzer, Clerk, Circuit Court of 
Florida, Leon County. Dist. Ct. App. Fla., 1st Dist. Certio­
rari denied. Reported below: 963 So. 2d 229. 

No. 07–7875. Bea v. Johnson, Director, Virginia Depart­

ment of Corrections. C. A. 4th Cir. Certiorari denied. Re­
ported below: 239 Fed. Appx. 850. 

No. 07–7878. Phillips v. Adams, Warden. C. A. 9th Cir. 
Certiorari denied. 
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No. 07–7879. Meadows v. Hombeck, Acting Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 242 Fed. Appx. 453. 

No. 07–7883. Phippen v. Nish, Superintendent, State Cor­

rectional Institution at Waymart, et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 191. 

No. 07–7884. Morris v. Tennessee. Sup. Ct. Tenn. Certio­
rari denied. 

No. 07–7885. Anderson v. AIG Auto Insurance Co. Sup. 
Ct. Del. Certiorari denied. Reported below: 933 A. 2d 1249. 

No. 07–7888. McKnight v. Louisiana Board of Elemen­

tary and Secondary Education et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 242 Fed. Appx. 141. 

No. 07–7891. Breen et ux. v. Guttman. C. A. 4th Cir. 
Certiorari denied. 

No. 07–7892. Albert v. Larson et al. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 228 Fed. Appx. 635. 

No. 07–7895. Updike v. Johnson, Director, Virginia De­

partment of Corrections. Sup. Ct. Va. Certiorari denied. 

No. 07–7898. Williams v. Caruso, Director, Michigan De­

partment of Corrections. C. A. 6th Cir. Certiorari denied. 

No. 07–7900. Owens v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
234 Fed. Appx. 229. 

No. 07–7903. Owens v. Wright, Warden, et al. C. A. 7th 
Cir. Certiorari denied. 

No. 07–7905. Gibbs v. Frank et al. C. A. 3d Cir. Certio­
rari denied. Reported below: 500 F. 3d 202. 

No. 07–7908. McCray v. Vasbinder, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 499 F. 3d 568. 

No. 07–7909. Lara v. California. Sup. Ct. Cal. Certiorari 
denied. 
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No. 07–7912. Mandarino v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 07–7913. Culbertson v. Horel, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 588. 

No. 07–7920. Watson v. Texas. Ct. App. Tex., 5th Dist. 
Certiorari denied. 

No. 07–7926. Zepeda v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 07–7928. Boren v. Hill, Superintendent, Snake 
River Correctional Institution. C. A. 9th Cir. Certiorari 
denied. 

No. 07–7936. Benoit v. Superior Court of California, 
Marin County. C. A. 9th Cir. Certiorari denied. Reported 
below: 235 Fed. Appx. 492. 

No. 07–7945. Kendall v. State Bar of Michigan et al. 
Ct. App. Mich. Certiorari denied. 

No. 07–7951. Simba v. Walker et al. C. A. 4th Cir. Certio­
rari denied. Reported below: 234 Fed. Appx. 98. 

No. 07–7956. Ratliff v. Astrue, Commissioner of Social 
Security. C. A. 4th Cir. Certiorari denied. Reported below: 
234 Fed. Appx. 148. 

No. 07–7959. Salinas v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7964. Carter v. H & M Demolition Co. Ct. App. 
Mich. Certiorari denied. 

No. 07–7965. Elliott v. Church of Scientology Interna­

tional et al. C. A. 11th Cir. Certiorari denied. 

No. 07–7966. Davis v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7970. Johnson v. California. Sup. Ct. Cal. Certio­
rari denied. 
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No. 07–7978. Bland v. Alabama. Ct. Crim. App. Ala. Cer­
tiorari denied. 

No. 07–7981. Short v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–7983. Rawls v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 07–7985. Lujan-Armendariz v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 239 Fed. Appx. 925. 

No. 07–7990. Lebbos v. Superior Court of California, 
San Joaquin County. Ct. App. Cal., 3d App. Dist. Certiorari 
denied. 

No. 07–7991. Jacob et al. v. Houston. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 538. 

No. 07–7992. Morris v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 07–8005. McLean v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 223 Fed. Appx. 208. 

No. 07–8010. Ocasio v. United States District Court for 
the District of Nevada et al. C. A. 9th Cir. Certiorari 
denied. 

No. 07–8013. Sobey v. Britten, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 07–8014. Shehab v. New York State Department of 
Transportation. C. A. 2d Cir. Certiorari denied. Reported 
below: 251 Fed. Appx. 9. 

No. 07–8015. Stoller v. United States District Court 
for the Northern District of Illinois. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–8016. St. Louis v. Wilson et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 248 Fed. Appx. 343. 

No. 07–8019. Wymore v. Green et al. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 245 Fed. Appx. 780. 
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No. 07–8020. Cox v. Gardner. Ct. Civ. App. Ala. Certio­
rari denied. 

No. 07–8025. K. M. P. D. v. D. D. D. Ct. App. La., 1st Cir. 
Certiorari denied. Reported below: 961 So. 2d 1216. 

No. 07–8026. Peterson v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. 

No. 07–8028. Davis v. Pennsylvania et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 245 Fed. Appx. 445. 

No. 07–8031. McNatt v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 07–8032. Pryer v. Mississippi. Sup. Ct. Miss. Certio­
rari denied. 

No. 07–8033. Tanzi v. Florida. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 964 So. 2d 106. 

No. 07–8035. Williams v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 927 A. 2d 659. 

No. 07–8036. Walker v. Massachusetts. App. Ct. Mass. 
Certiorari denied. Reported below: 69 Mass. App. 137, 866 
N. E. 2d 958. 

No. 07–8038. Carson v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8039. Bowen v. Lewis, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–8040. James v. Florida. Sup. Ct. Fla. Certiorari 
denied. 

No. 07–8041. Knuckles v. Almli et al. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–8043. Diaz v. Texas. Ct. App. Tex., 7th Dist. Cer­
tiorari denied. 

No. 07–8047. LaFavor v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 
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No. 07–8048. LaFountain v. Michigan. Cir. Ct. Jackson 
County, Mich. Certiorari denied. 

No. 07–8050. Phillips v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–8051. Sanchez v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–8052. Rivera v. Cormaney et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 248 Fed. Appx. 37. 

No. 07–8054. Valenzuela-Rodriguez v. California. Ct. 
App. Cal., 5th App. Dist. Certiorari denied. 

No. 07–8057. Carnail v. Wilson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8058. Caddy v. Houston, Director, Nebraska De­

partment of Correctional Services, et al. C. A. 8th Cir. 
Certiorari denied. 

No. 07–8059. Dillard v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
237 Fed. Appx. 940. 

No. 07–8060. Chapman v. Huffman et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 265. 

No. 07–8061. Cornell v. Hall, Warden. Sup. Ct. Ga. Cer­
tiorari denied. 

No. 07–8062. Cruz v. Wilson. C. A. 5th Cir. Certiorari de­
nied. Reported below: 235 Fed. Appx. 270. 

No. 07–8063. Evans v. McDonough, Secretary, Florida 
Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–8064. Dickerson v. Miller-Stout, Superintendent, 
Airway Heights Corrections Center, et al. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8068. Roden et al. v. United States Court of Ap­

peals for the Fourth Circuit. C. A. 4th Cir. Certiorari 
denied. 
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No. 07–8070. Smith v. Louisiana. Sup. Ct. La. Certiorari 
denied. Reported below: 966 So. 2d 596. 

No. 07–8071. Markland v. California. Ct. App. Cal., 3d 
App. Dist. Certiorari denied. 

No. 07–8074. Wheeler v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 967 So. 2d 218. 

No. 07–8075. Zuniga v. Sullivan, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 463. 

No. 07–8079. Livingston v. Clark, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8084. Stone v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 07–8085. Spahi v. Mukasey, Attorney General. C. A. 
2d Cir. Certiorari denied. Reported below: 247 Fed. Appx. 258. 

No. 07–8086. Gore v. Florida. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 964 So. 2d 1257. 

No. 07–8088. Hernandez v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 07–8089. Graves v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 07–8094. Guardado v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 965 So. 2d 108. 

No. 07–8098. Greenhalgh v. Oregon. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–8099. Harper v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 773. 

No. 07–8100. Hassett v. Kearney, Warden, et al. C. A. 
3d Cir. Certiorari denied. 

No. 07–8102. Gomez v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 07–8104. Davis v. Illinois. App. Ct. Ill., 1st Dist. Cer­
tiorari denied. Reported below: 373 Ill. App. 3d 351, 869 N. E. 
2d 339. 
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No. 07–8105. Mahaday v. Cason, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 542. 

No. 07–8106. Maciel v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 07–8107. Martin v. Carey, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8108. Kennedy v. United States District Court 
for the District of Colorado. C. A. 10th Cir. Certiorari 
denied. 

No. 07–8109. Hahn v. Correctional Medical Services, 
Inc., et al. C. A. 6th Cir. Certiorari denied. 

No. 07–8112. Perez v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 

No. 07–8114. Ibarra Pineda v. California. Ct. App. Cal., 
5th App. Dist. Certiorari denied. 

No. 07–8117. Smith v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 967 So. 2d 204. 

No. 07–8118. Wadley v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–8119. Asgari v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–8124. Brooks v. O’Brien, Superintendent, North 
Central Correctional Institution. C. A. 1st Cir. Certio­
rari denied. 

No. 07–8126. Smith v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8127. Reed v. Peterson et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 255 Fed. Appx. 279. 

No. 07–8128. Walker v. Fresno Police Department et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 249 Fed. 
Appx. 525. 

No. 07–8130. Hardy v. Sutton, Superintendent, Pasquo­

tank Correctional Center, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 247 Fed. Appx. 411. 
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No. 07–8131. Guardado v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8135. Guzman v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 07–8137. Hobley v. KFC U. S. Properties, Inc. C. A. 
D. C. Cir. Certiorari denied. 

No. 07–8138. Griffin v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford. C. A. 3d 
Cir. Certiorari denied. 

No. 07–8141. Histon v. Ayers, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8142. Hebbe v. Kane, Warden, et al. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8143. Frier v. Watters. C. A. 7th Cir. Certiorari 
denied. 

No. 07–8145. Foster v. Clayton Judicial Circuit of Geor­

gia et al. C. A. 11th Cir. Certiorari denied. 

No. 07–8146. Hugghis v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 07–8148. Pridgen v. Nish, Superintendent, State 
Correctional Institution at Waymart, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–8149. McHam v. Workman, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 247 Fed. Appx. 118. 

No. 07–8151. Gonzalez Cantu v. Texas. Ct. App. Tex., 13th 
Dist. Certiorari denied. 

No. 07–8152. Crespo v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–8154. Smart v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 501 F. 3d 862. 

No. 07–8155. Mingo v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 237 Fed. Appx. 860. 



552ORD Unit: $PT1 [05-07-12 15:18:41] PGT: ORD1BV (Bound Volume)

1200 OCTOBER TERM, 2007 

February 19, 2008 552 U. S. 

No. 07–8156. Payton v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–8158. Payne v. Lawler, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 07–8163. Cavanagh v. Lamanna, Warden. C. A. 4th 
Cir. Certiorari denied. Reported below: 245 Fed. Appx. 274. 

No. 07–8164. Lynch v. Mould Foundation. Sup. Ct. Ohio. 
Certiorari denied. Reported below: 114 Ohio St. 3d 1509, 872 
N. E. 2d 951. 

No. 07–8165. Westbrooks v. California. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. Reported below: 151 Cal. 
App. 4th 1500, 61 Cal. Rptr. 3d 138. 

No. 07–8170. McKinney v. Sullivan, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–8172. Van v. Bartos, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 221. 

No. 07–8173. Butler v. California. Ct. App. Cal., 4th App. 
Dist., Div. 2. Certiorari denied. 

No. 07–8174. Aizupitis v. Delaware. Sup. Ct. Del. Certio­
rari denied. Reported below: 933 A. 2d 1249. 

No. 07–8177. Bennett v. Nelson, Warden. C. A. 11th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 265. 

No. 07–8179. Brown v. Beard, Secretary, Pennsylva­

nia Department of Corrections. C. A. 3d Cir. Certiorari 
denied. 

No. 07–8181. Arceneaux v. Leger et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 876. 

No. 07–8183. Aleman v. Hubert et al. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–8187. Barnett v. Hooks, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 
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No. 07–8188. Westerfield v. Walker, Acting Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 07–8189. Sanchez v. Evans, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8192. Rowan v. Court of Appeals of Minnesota. 
Ct. App. Minn. Certiorari denied. 

No. 07–8195. Davis v. Norris, Director, Arkansas Depart­

ment of Correction, et al. C. A. 8th Cir. Certiorari denied. 
Reported below: 491 F. 3d 804. 

No. 07–8200. Bell v. Lyons et al. C. A. 7th Cir. Certiorari 
denied. Reported below: 253 Fed. Appx. 595. 

No. 07–8201. Mattern v. Florida. C. A. 11th Cir. Certio­
rari denied. 

No. 07–8202. McKiver v. New York City Police Depart­

ment et al. C. A. 2d Cir. Certiorari denied. 

No. 07–8204. Valdez v. Hatch, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 864. 

No. 07–8205. Tackett v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. Reported below: 144 Cal. App. 4th 445, 
50 Cal. Rptr. 3d 449. 

No. 07–8206. Corona v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 07–8208. Murray v. Lawler, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 07–8213. Hoyos v. California. Sup. Ct. Cal. Certiorari 
denied. Reported below: 41 Cal. 4th 872, 162 P. 3d 528. 

No. 07–8214. Hall v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–8215. Holzhauser v. California. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 

No. 07–8216. Heon v. Maine. Sup. Jud. Ct. Me. Certiorari 
denied. Reported below: 931 A. 2d 1068. 
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No. 07–8217. Gonzales v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 07–8222. Williams v. Erie Insurance. Ct. App. Ohio, 
Summit County. Certiorari denied. 

No. 07–8224. Gonzalez v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 368 Ill. App. 3d 1217, 931 
N. E. 2d 365. 

No. 07–8226. Houser v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8227. Gray v. Epps, Commissioner, Mississippi De­

partment of Corrections. C. A. 5th Cir. Certiorari denied. 

No. 07–8230. Gutianez v. Parker, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 237 Fed. Appx. 349. 

No. 07–8231. Gibbs v. Jackson, Deputy Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 07–8232. Hill v. Texas. Ct. App. Tex., 2d Dist. Certio­
rari denied. 

No. 07–8235. Cleveland et vir v. Oklahoma et al. Ct. 
Civ. App. Okla. Certiorari denied. 

No. 07–8236. Davis v. McBride, Warden. Sup. Ct. App. 
W. Va. Certiorari denied. Reported below: 221 W. Va. 240, 654 
S. E. 2d 364. 

No. 07–8238. Grossie v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–8239. Groenke v. Wisconsin. Ct. App. Wis. Certio­
rari denied. Reported below: 302 Wis. 2d 262, 732 N. W. 2d 864. 

No. 07–8240. Al Humrani v. Bauman. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–8241. Hearnes v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8243. Howell v. Brooks, Superintendent, State 
Correctional Institution at Albion. C. A. 3d Cir. Certio­
rari denied. 
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No. 07–8245. Gordon v. Pinion, Superintendent, Piedmont 
Correctional Institution. C. A. 4th Cir. Certiorari denied. 
Reported below: 200 Fed. Appx. 224. 

No. 07–8246. Fox v. Fischer, Commissioner, New York De­

partment of Correctional Services. C. A. 2d Cir. Certio­
rari denied. Reported below: 242 Fed. Appx. 759. 

No. 07–8247. Hernandez v. United States. C. A. Armed 
Forces. Certiorari denied. Reported below: 65 M. J. 314. 

No. 07–8248. Thorpe v. Burns, Superintendent, State 
Correctional Institution at Fayette, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–8249. Young v. Sirmons, Warden. C. A. 10th Cir. 
Certiorari denied. Reported below: 486 F. 3d 655. 

No. 07–8250. Rainey v. Wynder, Superintendent, State 
Correctional Institution at Dallas. C. A. 3d Cir. Certio­
rari denied. 

No. 07–8251. Rudd v. Werholtz, Secretary, Kansas De­

partment of Corrections. Sup. Ct. Kan. Certiorari denied. 

No. 07–8252. Rethage v. Corbett, Attorney General of 
Pennsylvania, et al. C. A. 3d Cir. Certiorari denied. 

No. 07–8253. Ramirez v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford. C. A. 3d 
Cir. Certiorari denied. 

No. 07–8254. Scott v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 245 Fed. Appx. 391. 

No. 07–8255. Awala v. Clement, Solicitor General of 
the United States, et al. C. A. 11th Cir. Certiorari denied. 

No. 07–8256. Mustelier v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 965 So. 2d 192. 

No. 07–8257. Turns v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 248 Fed. Appx. 708. 

No. 07–8259. Basnight v. Hampton Roads Shipping Assn. 
et al. C. A. 4th Cir. Certiorari denied. Reported below: 238 
Fed. Appx. 982. 
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No. 07–8260. Jones v. Wild et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 244 Fed. Appx. 532. 

No. 07–8262. Tarango v. Texas. Ct. App. Tex., 8th Dist. 
Certiorari denied. 

No. 07–8264. Harris v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 204 Fed. Appx. 327. 

No. 07–8266. Gray v. Riverside County, California. C. A. 
9th Cir. Certiorari denied. Reported below: 234 Fed. Appx. 552. 

No. 07–8267. Featherstone v. Boyd et al. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8268. Hudson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 16. 

No. 07–8269. Hernandez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 35. 

No. 07–8270. Goncharoff v. Cortez Masto, Attorney 
General of Nevada, et al. C. A. 9th Cir. Certiorari denied. 

No. 07–8271. Hull v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 543. 

No. 07–8278. Flournoy v. California. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. 

No. 07–8279. Hefflin v. Kirkland, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8280. Hill v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 248 Fed. Appx. 57. 

No. 07–8281. Gonzalez-Noguez, aka Morales-Gonzalez v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 253 Fed. Appx. 441. 

No. 07–8282. Gonzalez-Larrea, aka Larrea Gonzales v. 
United States. C. A. 9th Cir. Certiorari denied. Reported 
below: 248 Fed. Appx. 795. 

No. 07–8283. Head v. Benton, Warden. Sup. Ct. Ga. Cer­
tiorari denied. 
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No. 07–8284. Cardena-Sosa v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 227 Fed. Appx. 312. 

No. 07–8285. Dacre v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 256 Fed. Appx. 866. 

No. 07–8287. Paris v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 07–8289. Miller v. Kuehn, Associate Judge, Tulsa 
County, Oklahoma. Ct. Crim. App. Okla. Certiorari denied. 

No. 07–8290. Ellis v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–8293. Tacke v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 233 Fed. Appx. 649. 

No. 07–8294. Thomas v. McBride, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 622. 

No. 07–8295. Joseph v. United States. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 07–8296. Lanier v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–8297. Lewis v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 243 Fed. Appx. 757. 

No. 07–8298. B. L. v. Alabama. Sup. Ct. Ala. Certiorari de­
nied. Reported below: 22 So. 3d 532. 

No. 07–8299. Miller v. Beard, Secretary, Pennsylva­

nia Department of Corrections. C. A. 3d Cir. Certiorari 
denied. 

No. 07–8300. Peck v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 496 F. 3d 885. 

No. 07–8301. Millhouse v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8303. Powell v. Berghuis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8304. Rahman v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 241 Fed. Appx. 774. 
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No. 07–8307. Smith v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 502 F. 3d 680. 

No. 07–8308. LaPine v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 07–8309. Jackman v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 07–8310. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 252 Fed. Appx. 535. 

No. 07–8311. Cornia v. University of Texas Medical 
Branch/Dallas County Jail et al. C. A. 5th Cir. Certiorari 
denied. Reported below: 235 Fed. Appx. 333. 

No. 07–8312. Blackshear v. McDonough, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–8313. Butler v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 965 So. 2d 1153. 

No. 07–8314. Buckley v. Arkansas. Sup. Ct. Ark. Certio­
rari denied. 

No. 07–8316. Clark v. Burnette, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 07–8317. Corbett v. Taylor et al. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 232 Fed. Appx. 358. 

No. 07–8318. Doyle v. Liberty Savings Bank. Ct. App. 
Ohio, Lucas County. Certiorari denied. 

No. 07–8319. Caldwell v. McDonough, Secretary, Flor­

ida Department of Corrections, et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–8321. Minnfee v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8322. Pack v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 
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No. 07–8324. Murillo-Goches v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 247 Fed. Appx. 566. 

No. 07–8325. Wilcher v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 398. 

No. 07–8326. Wogoman v. Abramajtys, Warden. C. A. 6th 
Cir. Certiorari denied. Reported below: 243 Fed. Appx. 885. 

No. 07–8327. Medelius-Rodriguez v. Strickland. C. A. 
4th Cir. Certiorari denied. 

No. 07–8328. Owens v. Hagan, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 83. 

No. 07–8329. Bowman v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 966 So. 2d 965. 

No. 07–8331. Abram v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–8333. Ololade v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8334. Taylor v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–8335. Williams v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 958 So. 2d 480. 

No. 07–8337. Phillips v. Plunkett. C. A. 8th Cir. Certio­
rari denied. Reported below: 250 Fed. Appx. 189. 

No. 07–8338. Davis v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–8339. Trainor v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–8341. Tekle v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–8343. Reynoso v. Swezey. C. A. 2d Cir. Certiorari 
denied. Reported below: 238 Fed. Appx. 660. 

No. 07–8345. Sumblin v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 982. 
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No. 07–8346. Robinson v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. 

No. 07–8348. Warren v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–8349. Jenkins v. Unger, Superintendent, Orleans 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 07–8354. Hobley v. District of Columbia et al. Ct. 
App. D. C. Certiorari denied. 

No. 07–8358. Iezzi v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 222 Fed. Appx. 208. 

No. 07–8359. Francis v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 68. 

No. 07–8360. Goodwin v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 229 Fed. Appx. 49. 

No. 07–8361. Green v. Lamanna, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 293. 

No. 07–8363. DeJesus Hernandez v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 238 Fed. Appx. 972. 

No. 07–8365. Fitch v. Adams et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 228 Fed. Appx. 435. 

No. 07–8366. Fountain v. Yates, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 238 Fed. Appx. 213. 

No. 07–8367. Hardridge v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 412. 

No. 07–8369. Hogan v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 240 Fed. Appx. 324. 

No. 07–8370. Haddock v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 927 A. 2d 651. 

No. 07–8371. Franklin v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–8373. Garcia v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 484 F. 3d 745. 
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No. 07–8375. Harris v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 493 F. 3d 928. 

No. 07–8376. Fisher v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–8377. Hastings v. McDonough, Secretary, Florida 
Department of Corrections. Sup. Ct. Fla. Certiorari de­
nied. Reported below: 965 So. 2d 122. 

No. 07–8379. Worrell v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 960. 

No. 07–8382. Goddard v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 491 F. 3d 457. 

No. 07–8383. Ficken v. Rice, Secretary of State, et al.; 
and Ficken v. Lundebye et al. C. A. D. C. Cir. Certiorari 
denied. 

No. 07–8384. Martin v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 568. 

No. 07–8385. Madina v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–8387. Harrington v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 777. 

No. 07–8389. Whirlwind Soldier v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 499 F. 3d 862. 

No. 07–8391. Jackson v. Minnesota. Ct. App. Minn. Cer­
tiorari denied. 

No. 07–8392. Briggs v. Hargrett et al. C. A. 7th Cir. 
Certiorari denied. 

No. 07–8395. Bailey v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 245 Fed. Appx. 768. 

No. 07–8397. Snowden v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 250 Fed. Appx. 175. 

No. 07–8398. Rosen v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 249 Fed. Appx. 543. 
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No. 07–8400. Still v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 249 Fed. Appx. 30. 

No. 07–8401. Semien v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 248 Fed. Appx. 615. 

No. 07–8402. Bradley v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 07–8404. Dang v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 488 F. 3d 1135. 

No. 07–8405. Espinoza-Moreno v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 249 Fed. Appx. 374. 

No. 07–8406. Espinoza-Rebollar v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 249 Fed. Appx. 547. 

No. 07–8407. Dwyer v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 631. 

No. 07–8408. Carvajal-Osorio v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 249 Fed. Appx. 636. 

No. 07–8409. DeJohnette v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 373 Ill. App. 3d 1169, 943 
N. E. 2d 340. 

No. 07–8410. Bradford v. UNUM Life Insurance Company 
of America. C. A. 11th Cir. Certiorari denied. Reported 
below: 224 Fed. Appx. 937. 

No. 07–8412. Sullivan v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 955. 

No. 07–8413. Camacho v. Johns, Warden. C. A. 11th Cir. 
Certiorari denied. 

No. 07–8414. Swinson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 760. 

No. 07–8415. Daniels v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 248 Fed. Appx. 387. 

No. 07–8416. Easter v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 



552ORD Unit: $PT1 [05-07-12 15:18:41] PGT: ORD1BV (Bound Volume)

ORDERS 1211 

552 U. S. February 19, 2008 

No. 07–8418. Chisum v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 502 F. 3d 1237. 

No. 07–8420. Jimenez-DeGarcia v. United States. C. A. 
7th Cir. Certiorari denied. Reported below: 256 Fed. Appx. 830. 

No. 07–8422. Jamal v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 243 Fed. Appx. 302. 

No. 07–8423. Mack v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 248 Fed. Appx. 895. 

No. 07–8425. Brogdon v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 503 F. 3d 555. 

No. 07–8426. Bunn v. Norris, Director, Arkansas Depart­

ment of Correction. C. A. 8th Cir. Certiorari denied. 

No. 07–8430. Alexandre v. Department of Justice et al. 
C. A. 2d Cir. Certiorari denied. 

No. 07–8437. Peterson v. Arizona. Ct. App. Ariz. Certio­
rari denied. 

No. 07–8440. Spann v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 243 Fed. Appx. 689. 

No. 07–8442. Revell v. Illinois. App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 372 Ill. App. 3d 981, 868 
N. E. 2d 318. 

No. 07–8443. Silva-Valencia v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 248 Fed. Appx. 847. 

No. 07–8444. Sinerius v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 504 F. 3d 737. 

No. 07–8445. Salas v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 248 Fed. Appx. 906. 

No. 07–8447. Capri v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–8448. Cross v. Illinois. App. Ct. Ill., 1st Dist. Cer­
tiorari denied. Reported below: 371 Ill. App. 3d 1201, 936 N. E. 
2d 1226. 
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No. 07–8449. Collins, aka Kent v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 07–8451. Gonzalez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 859. 

No. 07–8452. Fisher v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 07–8455. Thongsophaporn v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 503 F. 3d 51. 

No. 07–8456. Van Patten v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 675. 

No. 07–8458. Wade v. Illinois. App. Ct. Ill., 5th Dist. Cer­
tiorari denied. Reported below: 373 Ill. App. 3d 1184, 943 N. E. 
2d 347. 

No. 07–8459. Wilson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 571. 

No. 07–8460. Myers v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 503 F. 3d 676. 

No. 07–8463. Robertson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 493 F. 3d 1322. 

No. 07–8465. Segui v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 785. 

No. 07–8466. Sotelo v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 249 Fed. Appx. 373. 

No. 07–8467. Jones v. Illinois. App. Ct. Ill., 2d Dist. Cer­
tiorari denied. Reported below: 373 Ill. App. 3d 1103, 940 N. E. 
2d 309. 

No. 07–8468. Kinard v. Palakovich, State Correctional 
Institution at Smithfield, et al. C. A. 3d Cir. Certiorari 
denied. 

No. 07–8469. John v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 243 Fed. Appx. 660. 

No. 07–8474. Sperberg v. United States. C. A. 7th Cir. 
Certiorari denied. 
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No. 07–8475. Rice v. United States. C. A. 6th Cir. Certio­
rari denied. 

No. 07–8477. Smith v. Florida et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–8478. Lopez-Moreno v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 242 Fed. Appx. 996. 

No. 07–8479. Kiney v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. Reported below: 151 Cal. App. 4th 807, 
60 Cal. Rptr. 3d 168. 

No. 07–8480. Johnson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 248 Fed. Appx. 488. 

No. 07–8482. Burks v. Illinois. App. Ct. Ill., 1st Dist. Cer­
tiorari denied. Reported below: 369 Ill. App. 3d 1046, 932 N. E. 
2d 1220. 

No. 07–8484. Villarreal v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 376. 

No. 07–8489. Harvey v. Illinois. App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: Ill. App. 3d 1139, 375 Ill. 
App. 3d 1153, 944 N. E. 2d 931. 

No. 07–8492. Hronek v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 250 Fed. Appx. 134. 

No. 07–8494. Gonzalez-Robles v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 241 Fed. Appx. 399. 

No. 07–8496. Farrington v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 499 F. 3d 854. 

No. 07–8501. Nicarry v. McDonough, Secretary, Flor­

ida Department of Corrections. C. A. 11th Cir. Certiorari 
denied. 

No. 07–8504. Williams v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 07–8505. Zacarolo v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 165. 
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No. 07–8507. Taylor v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–8511. Waters v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–8517. Howard v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 247 Fed. Appx. 556. 

No. 07–8518. Garza, aka Garza-Garza, aka Diaz-Garza v. 
United States (Reported below: 250 Fed. Appx. 67); Pena-

Hernandez v. United States (243 Fed. Appx. 883); Roda-

Lopez v. United States (251 Fed. Appx. 967); Morales-

Martinez  v. United  States  (253 Fed. Appx. 364) ;  
Molina-Cuellar, aka Lopez v. United States (249 Fed. Appx. 
371); Belmares-Hernandez v. United States (253 Fed. Appx. 
418); Castillo-Gonzalez v. United States (256 Fed. Appx. 
723); and Gonzalez-Guerra v. United States (253 Fed. Appx. 
439). C. A. 5th Cir. Certiorari denied. 

No. 07–8522. Castro-Chavez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 249 Fed. Appx. 378. 

No. 07–8526. Lye Huat Ong v. Sowers, Warden, et al. 
C. A. 4th Cir. Certiorari denied. 

No. 07–8528. Perez v. McDonough, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–8529. McCoy v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 227 Fed. Appx. 301. 

No. 07–8531. Jennings v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 496 F. 3d 344. 

No. 07–8532. Marquez-Madrid v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 248 Fed. Appx. 
953. 

No. 07–8533. Mata v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 249 Fed. Appx. 352. 

No. 07–8534. Munoz v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 249 Fed. Appx. 385. 
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No. 07–8537. Baroody v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 246 Fed. Appx. 765. 

No. 07–8539. Brown v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 249 Fed. Appx. 587. 

No. 07–8540. Birth v. Kansas. Ct. App. Kan. Certiorari 
denied. Reported below: 37 Kan. App. 2d 753, 158 P. 3d 345. 

No. 07–8549. Jones v. Giambruno, Superintendent, Wyo­

ming Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 07–8550. Maro v. Martinez, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–8553. Coor v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 226 Fed. Appx. 267. 

No. 07–8556. O’Bryan v. Marberry, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8558. Layman v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 206. 

No. 07–8559. Lott v. Davis, Warden. C. A. 6th Cir. Certio­
rari denied. 

No. 07–8562. Arango v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–8564. Bailey v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 932 A. 2d 248. 

No. 07–8566. Balderas-Rubio v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 499 F. 3d 470. 

No. 07–8567. Aguilar v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 503 F. 3d 431. 

No. 07–8569. Rivera-Cora v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 07–8570. Serna v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 27. 

No. 07–8571. Barnes v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 15. 
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No. 07–8573. Talley v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–8576. Ziskind v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 491 F. 3d 10. 

No. 07–8582. Castillo-Vara v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 249 Fed. Appx. 381. 

No. 07–8585. Cooper v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–8595. Rubio-Lopez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 382. 

No. 07–8596. Rupert v. Ohio. Ct. App. Ohio, Lake County. 
Certiorari denied. 

No. 07–8597. Rodriguez-Alvarez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 249 Fed. Appx. 381. 

No. 07–8600. Umana v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 75. 

No. 07–8601. Perez v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 249 Fed. Appx. 367. 

No. 07–8603. Taylor v. Ryker, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–8605. Burton v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 249 Fed. Appx. 882. 

No. 07–8606. Boston v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 807. 

No. 07–8607. Alvarez-De Gordils v. United States (Re­
ported below: 249 Fed. Appx. 362); Bautista-Avila, aka Bau­

tista v. United States (249 Fed. Appx. 365); Contreras-

Puente v. United States (249 Fed. Appx. 368); Esparza-Leyva 
v. United States (249 Fed. Appx. 366); Estrada-Villa v. 
United States (249 Fed. Appx. 369); Garcia v. United States 
(249 Fed. Appx. 364); Palacios-Trujillo v. United States (249 
Fed. Appx. 383); Reyes-Mejia v. United States (249 Fed. Appx. 
362); Rosales-Rodriguez, aka Gonzalez v. United States 
(249 Fed. Appx. 363); Taborda-Patino v. United States (249 
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Fed. Appx. 364); and Trevino-Ramos v. United States (249 
Fed. Appx. 367). C. A. 5th Cir. Certiorari denied. 

No. 07–8608. Solis-Alvarez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 249 Fed. Appx. 632. 

No. 07–8611. Sullivan v. Geren, Secretary of the Army, 
et al. C. A. 10th Cir. Certiorari denied. 

No. 07–8620. Dudley v. Rivera, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 189. 

No. 07–8621. Karim E., a Juvenile v. United States. C. A. 
9th Cir. Certiorari denied. 

No. 07–8622. Rojas Cobian v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 249 Fed. Appx. 648. 

No. 07–8623. Corley v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 255 Fed. Appx. 454. 

No. 07–8629. Salazar, aka Zapata v. Milyard, Warden, 
et al. C. A. 10th Cir. Certiorari denied. Reported below: 250 
Fed. Appx. 891. 

No. 07–8630. Powell v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 236 Fed. Appx. 194. 

No. 07–8631. Penniman v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 

No. 07–8632. McDermott v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8633. Mosquera et al. v. United States. C. A. 9th 
Cir. Certiorari denied. 

No. 07–8634. Perez-Tapia v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 416. 

No. 07–8636. Lopez v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 381. 

No. 07–8640. Valentine v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 488 F. 3d 325. 

No. 07–8642. Tucker v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 763. 



552ORD Unit: $PT1 [05-07-12 15:18:41] PGT: ORD1BV (Bound Volume)

1218 OCTOBER TERM, 2007 

February 19, 2008 552 U. S. 

No. 07–8644. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 247 Fed. Appx. 423. 

No. 07–8650. Pelchat v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–8654. Spence v. Yancey, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 279. 

No. 07–8657. Arvizu-Castillo v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 249 Fed. Appx. 365. 

No. 07–8658. Adair v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 650. 

No. 07–8659. Bogard v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 252 Fed. Appx. 619. 

No. 07–8660. Bonilla v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 795. 

No. 07–8666. Candelier v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 07–8667. Espino-Guerrero v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 07–8672. Habben v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 258 Fed. Appx. 972. 

No. 07–8673. French v. Louisiana. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 943 So. 2d 1279. 

No. 07–8674. Youmans v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 907. 

No. 07–8678. Beltran-Avelos v. United States. C. A. 8th 
Cir. Certiorari denied. Reported below: 252 Fed. Appx. 767. 

No. 07–8679. Mancera-Perez v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 505 F. 3d 1054. 

No. 07–8680. Perez-Jiminez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 250 Fed. Appx. 93. 

No. 07–8686. Austin v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 251 Fed. Appx. 905. 
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No. 07–8691. Evans v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 243 Fed. Appx. 538. 

No. 07–8695. Evans v. Pearson, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8698. Reyes-Ceballos v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 235 Fed. Appx. 590. 

No. 07–8701. Saucedo-Valverde v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 255 Fed. Appx. 796. 

No. 07–8704. Malvasi et al. v. United States Department 
of Probation et al. C. A. 2d Cir. Certiorari denied. Re­
ported below: 246 Fed. Appx. 11. 

No. 07–8705. Lee v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 502 F. 3d 691. 

No. 07–8707. Banks v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–8708. Beltran-Lopez v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 252 Fed. Appx. 928. 

No. 07–8715. Jones v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 579. 

No. 07–8717. Hopson v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 502. 

No. 07–8720. Herod v. United States; and 
No. 07–8767. Moran Ocegueda v. United States. C. A. 6th 

Cir. Certiorari denied. Reported below: 240 Fed. Appx. 699. 

No. 07–8722. Fowler v. Jeter, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 258 Fed. Appx. 649. 

No. 07–8726. Gates v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–8727. Guardiola-Perez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 249 Fed. Appx. 380. 

No. 07–8728. Hurd v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 499 F. 3d 963. 
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No. 07–8734. Pizano v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 249 Fed. Appx. 491. 

No. 07–8735. Frencher v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 503 F. 3d 701. 

No. 07–8737. Fadl v. United States. C. A. 8th Cir. Certio­
rari denied. Reported below: 498 F. 3d 862. 

No. 07–8738. Downing v. Connell, Superintendent, 
Oneida Correctional Facility. C. A. 2d Cir. Certiorari de­
nied. Reported below: 256 Fed. Appx. 410. 

No. 07–8746. Roberts v. Office of Personnel Manage­

ment. C. A. Fed. Cir. Certiorari denied. Reported below: 250 
Fed. Appx. 346. 

No. 07–8751. Wright v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–8755. Arrevalo-Olvera v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 495 F. 3d 1211. 

No. 07–8757. Davis v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–8759. Ebersole v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 63. 

No. 07–8760. Carr v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 251 Fed. Appx. 217. 

No. 07–8761. Djenasevic, aka Genase, aka Kraja v. 
United States. C. A. 11th Cir. Certiorari denied. Reported 
below: 248 Fed. Appx. 135. 

No. 07–8762. Dominguez-Castorena v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 250 Fed. 
Appx. 626. 

No. 07–8766. Parkes v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 497 F. 3d 220. 

No. 07–8768. Jimenez v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 507 F. 3d 13. 
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No. 07–8769. Mallett v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 250 Fed. Appx. 614. 

No. 07–8771. Castillo v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 256 Fed. Appx. 295. 

No. 07–8774. Alcaraz-Barrera v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 251 Fed. Appx. 968. 

No. 07–8778. Redmond v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 256 Fed. Appx. 655. 

No. 07–8780. Ruthkowski v. United States. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8782. Spadafina v. Raney, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8785. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 246 Fed. Appx. 626. 

No. 07–8786. Esparza-Perez, aka Sandoval-Calderos v. 
United States. C. A. 9th Cir. Certiorari denied. Reported 
below: 250 Fed. Appx. 813. 

No. 07–8788. Erbo v. United States. C. A. 2d Cir. Certio­
rari denied. 

No. 07–8794. Cuevas Lugo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 651. 

No. 07–8796. Maso v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–8799. Parker v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 505 F. 3d 323. 

No. 07–8800. Jackson v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–8803. Restrepo v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 250 Fed. Appx. 434. 

No. 07–8805. Bowden v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 240 Fed. Appx. 56. 

No. 07–8806. Vega v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 812. 
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No. 07–8807. Tran v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 504 F. 3d 561. 

No. 07–8810. Hollins v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 498 F. 3d 622. 

No. 07–8812. Garcia v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 254 Fed. Appx. 640. 

No. 07–8813. Introcaso v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 506 F. 3d 260. 

No. 07–8818. Baldwin v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 496 F. 3d 215. 

No. 07–8823. Abu Mezer v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 07–8825. Bokel v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 240 Fed. Appx. 604. 

No. 07–8826. Aquino v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 241 Fed. Appx. 775. 

No. 07–8830. Young v. Gutierrez, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 91. 

No. 07–8834. Brown v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 997. 

No. 07–8840. White v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 251 Fed. Appx. 818. 

No. 07–8845. Andrade v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 274. 

No. 07–8846. Daily v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 488 F. 3d 796. 

No. 07–8848. Taylor v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 497 F. 3d 673. 

No. 07–8850. Scott v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 534. 

No. 07–8852. Stamps v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 251 Fed. Appx. 324. 
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No. 07–8858. Johnson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 250 Fed. Appx. 636. 

No. 07–8862. Nelson v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 373 Ill. App. 3d 1151, 943 
N. E. 2d 333. 

No. 07–8864. Jenney v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 250 Fed. Appx. 917. 

No. 07–8866. Kama v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 251 Fed. Appx. 121. 

No. 07–8869. Rodrigues v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 358. 

No. 07–8872. Cole v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 246 Fed. Appx. 112. 

No. 07–8876. Resper v. Miner, Warden. C. A. D. C. Cir. 
Certiorari denied. 

No. 07–8883. Lopez v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 252 Fed. Appx. 908. 

No. 07–8889. Rishser v. Outlaw, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8890. Lindsey v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 507 F. 3d 1146. 

No. 07–8891. Brown v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 252 Fed. Appx. 119. 

No. 07–8895. Rodriguez-Correa v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 251 Fed. Appx. 
602. 

No. 07–8897. Kemp v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 500 F. 3d 257. 

No. 07–8900. Lynch v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–8912. Williams v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 506 F. 3d 151. 
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No. 07–8913. Wilson v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 252 Fed. Appx. 43. 

No. 07–8916. Worth v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 251 Fed. Appx. 909. 

No. 07–8917. Williams v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 506 F. 3d 151. 

No. 07–8918. Wasson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 580. 

No. 07–8924. Marvin v. Menifee, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 07–460. Groff et al. v. United States. C. A. Fed. Cir. 
Motion of Associated Air Tanker Pilots and Aerial Firefighters et 
al. for leave to file a brief as amici curiae granted. Certiorari 
denied. Reported below: 493 F. 3d 1343. 

No. 07–630. Scott v. Metropolitan Health Corp., dba 
Metropolitan Hospital, et al. C. A. 6th Cir. Motion of Na­
tional Employment Lawyers Association et al. for leave to file 
a brief as amici curiae granted. Certiorari denied. Reported 
below: 234 Fed. Appx. 341. 

No. 07–651. Entergy Corp. et al. v. Jenkins et al. Ct. 
App. Tex., 13th Dist. Motion of Edison Electric Institute for 
leave to file a brief as amicus curiae out of time denied. Certio­
rari denied. Reported below: 187 S. W. 3d 785. 

No. 07–653. Norris, Director, Arkansas Department of 
Correction v. Simpson. C. A. 8th Cir. Motion of respondent 
for leave to proceed in forma pauperis granted. Certiorari de­
nied. Reported below: 490 F. 3d 1029. 

No. 07–683. Schriro, Director, Arizona Department of 
Corrections v. Molina Lopez. C. A. 9th Cir. Motion of re­
spondent for leave to proceed in forma pauperis granted. Cer­
tiorari denied. Reported below: 491 F. 3d 1029. 

No. 07–728. Spadaro v. City of Rialto, California. Ct. 
App. Cal., 4th App. Dist., Div. 2. Motions of American Dog Own­
ers Association and Jon Roland of the Constitution Society for 
leave to file briefs as amici curiae granted. Certiorari denied. 
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No. 07–815. All Computers, Inc. v. Intel Corp. C. A. Fed. 
Cir. Certiorari denied. The Chief Justice and Justice Alito 
took no part in the consideration or decision of this petition. Re­
ported below: 224 Fed. Appx. 976. 

No. 07–8159. Miller v. Felker, Warden. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consid­
eration or decision of this petition. Reported below: 235 Fed. 
Appx. 386. 

No. 07–8288. Norwood v. United States. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consider­
ation or decision of this petition. 

No. 07–8545. Tellings v. City of Toledo, Ohio. Sup. Ct. 
Ohio. Motion of American Rottweiler Club, Inc., for leave to file 
a brief as amicus curiae granted. Certiorari denied. Reported 
below: 114 Ohio St. 3d 278, 871 N. E. 2d 1152. 

No. 07–8736. Grundy v. Pennsylvania et al. C. A. 3d Cir. 
Certiorari denied. Justice Alito took no part in the consid­
eration or decision of this petition. Reported below: 248 Fed. 
Appx. 448. 

Rehearing Denied 

No. 06–11530. Johnson v. Yates, Warden, ante, p. 850;
 
No. 06–11707. In re Young, ante, p. 808;
 
No. 06–11738. Concepcion v. United States, ante, p. 861;
 
No. 06–11802. Eastman v. Tropicana Products, Inc., ante,
 

p. 1037; 
No. 07–347. Pratt v. Pratt, ante, p. 1039; 
No. 07–396. Pavlov et ux. v. Ingles Markets, Inc., ante, 

p. 1040; 
No. 07–579. In re Miles et al., ante, p. 1037; 
No. 07–5355. Johnson v. United States, ante, p. 912; 
No. 07–5464. Martocci et ux. v. Bowaskie Ice House et 

al., ante, p. 918; 
No. 07–6270. Brydon v. United States, ante, p. 1064; 
No. 07–6320. Marlin v. Marquez et al., ante, p. 1024; 
No. 07–6345. Sturgis et al. v. Michigan Department of 

Human Services, ante, p. 1024; 
No. 07–6426. Martin v. Astrue, Commissioner of Social 

Security, ante, p. 1000; 
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No. 07–6438. Thomas v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 1026; 

No. 07–6492. Alexander v. Spartenburg Public Safety 
Department et al., ante, p. 1027; 

No. 07–6552. Whitten v. Michigan, ante, p. 1028; 
No. 07–6584. Lane v. Chapin, ante, p. 1044; 
No. 07–6612. Barnett v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 1044; 
No. 07–6624. Morgan v. McDonough, Secretary, Florida 

Department of Corrections, ante, p. 1044; 
No. 07–6633. Waters v. McDonough, Secretary, Florida 

Department of Corrections, ante, p. 1045; 
No. 07–6642. Valdez-Bautista v. Mukasey, Attorney Gen­

eral, ante, p. 1029; 
No. 07–6659. In re Winding, ante, p. 1037; 
No. 07–6686. Sharp v. Minnesota, ante, p. 1046; 
No. 07–6724. Brantley v. Florida, ante, p. 1046; 
No. 07–6753. Scott v. Illinois, ante, p. 1029; 
No. 07–6824. Diaz v. California, ante, p. 1065; 
No. 07–6851. Jamison v. West Valley City, Utah, et al., 

ante, p. 1066; 
No. 07–6856. Wynn v. Florida (three judgments), ante, 

p. 1048; 
No. 07–6858. Wilson v. Giles, Warden, et al., ante, p. 1066; 
No. 07–6868. Young v. Sullivan, Warden, ante, p. 1066; 
No. 07–6878. Price, aka Rock v. United States, ante, 

p. 1048; 
No. 07–6881. Selensky v. Mobile Infirmary et al., ante, 

p. 1067; 
No. 07–6910. Martinez, aka Saucedo Calderon v. Her­

nandez, Warden, ante, p. 1048; 
No. 07–6921. Grandoit v. Liberty Mutual Insurance Co., 

ante, p. 1077; 
No. 07–6928. Hokenstrom v. Cattell, Warden, ante, 

p. 1048; 
No. 07–6950. Porter v. Berghuis, Warden, ante, p. 1078; 
No. 07–6960. Evans v. Killian, Bankruptcy Judge, United 

States District Court for the Northern District of Flor­

ida, et al., ante, p. 1105; 
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No. 07–6979. Pariag v. United States, ante, p. 1068; 
No. 07–7021. Halpin v. McDonough, Secretary, Florida 

Department of Corrections, et al., ante, p. 1019; 
No. 07–7186. Vig v. Chubb Insurance Co. et al., ante, 

p. 1110; 
No. 07–7253. Williams v. McDonough, Secretary, Florida 

Department of Corrections, ante, p. 1112; 
No. 07–7274. Van Swait v. Evans, Warden, ante, p. 1079; 
No. 07–7332. Hall v. McDonough, Secretary, Florida De­

partment of Corrections, ante, p. 1114; 
No. 07–7370. Saunders-El v. United States, ante, p. 1116; 
No. 07–7373. Williams v. St. Vincent Hospital et al., ante, 

p. 1116; and 
No. 07–7566. Lang v. United States, ante, p. 1083. Peti­

tions for rehearing denied. 

No. 07–5243. Brown v. McCollum, Attorney General of 
Florida, et al., ante, p. 906; and 

No. 07–6312. Allen v. Marstillar, Assistant Attorney 
General of Florida, ante, p. 1012. Motions for leave to file 
petitions for rehearing denied. 

February 22, 2008 

Miscellaneous Order 
No. 07–1054. Gates, Secretary of Defense, et al. v. Bis­

mullah et al. C. A. D. C. Cir. Respondents are directed to 
file a response to the petition for writ of certiorari on or before 
2 p.m., Tuesday, March 4, 2008. Petitioners may file a reply brief 
on or before 2 p.m., Tuesday, March 11, 2008. Briefs of amici 
curiae supporting any party are to be filed on or before 2 p.m., 
Tuesday, March 4, 2008. 

February 25, 2008 

Certiorari Granted—Vacated and Remanded 
No. 06–10446. Rhoades v. Idaho. Sup. Ct. Idaho; 
No. 06–10841. McKinney v. Idaho. Sup. Ct. Idaho. Re­

ported below: 143 Idaho 590, 150 P. 3d 283; 
No. 06–11010. Pizzuto v. Idaho. Sup. Ct. Idaho; 
No. 06–12010. Card v. Idaho. Sup. Ct. Idaho; 
No. 07–5634. Hairston v. Idaho. Sup. Ct. Idaho. Reported 

below: 144 Idaho 51, 156 P. 3d 552; and 
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No. 07–6393. Lave v. Texas. Ct. Crim. App. Tex. Motions 
of petitioners for leave to proceed in forma pauperis granted. 
Certiorari granted, judgments vacated, and cases remanded for 
further consideration in light of Danforth v. Minnesota, ante, 
p. 264. 

No. 07–8863. Jenkins v. United States. C. A. 8th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Kimbrough v. United States, ante, 
p. 85. Reported below: 505 F. 3d 812. 

Certiorari Dismissed 

No. 07–8461. Stringer v. Astrue, Commissioner of Social 
Security. C. A. 5th Cir. Motion of petitioner for leave to pro­
ceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. As petitioner has repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
petitions in noncriminal matters from petitioner unless the dock­
eting fee required by Rule 38(a) is paid and the petition is sub­
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 
Justice Stevens dissents. See id., at 4, and cases cited therein. 
Reported below: 252 Fed. Appx. 645. 

No. 07–8960. Awala v. Roberts, Chief Justice of the 
United States, et al.; and Awala v. City of Chicago, Illi­

nois. C. A. 3d Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied, and certiorari dismissed. See this 
Court’s Rule 39.8. The Chief Justice and Justice Alito took 
no part in the consideration or decision of this motion and this 
petition. 

Miscellaneous Orders 

No. 07A602. Patridge v. United States. C. A. 7th Cir. 
Application for stay, addressed to Justice Ginsburg and re­
ferred to the Court, denied. 

No. 07M42. Narayanan v. City of New York, New York, 
et al.; 

No. 07M43. Noesges v. Torres, Arizona Registrar of 
Contractors, et al.; 
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No. 07M44. Ibrahim v. Ibrahim; 
No. 07M45. Bartnof v. Messinger et al.; 
No. 07M46. Whitehurst v. Artus, Superintendent, Clin­

ton Correctional Facility; and 
No. 07M47. Dumas v. Genesee County Community Mental 

Health. Motions to direct the Clerk to file petitions for writs 
of certiorari out of time denied. 

No. 105, Orig. Kansas v. Colorado. Fifth and Final Report 
of the Special Master received and ordered filed. Exceptions to 
the Report, with supporting briefs, may be filed within 45 days. 
Replies, if any, with supporting briefs, may be filed within 30 
days. Motion of the Special Master for interim fees and expenses 
granted, and the Special Master is awarded a total of $88,515.30 
for the period January 1, 2006, through December 31, 2007, to be 
paid equally by the parties. [For earlier order herein, see, e. g., 
546 U. S. 1166.] 

No. 06–939. Chamber of Commerce of the United States 
of America et al. v. Brown, Attorney General of Califor­

nia, et al. C. A. 9th Cir. [Certiorari granted, ante, p. 1035.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted. 

No. 07–290. District of Columbia et al. v. Heller. C. A. 
D. C. Cir. [Certiorari granted, ante, p. 1035.] Motion of Texas 
et al. for leave to participate in oral argument as amici curiae 
and for divided argument and, in the alternative, for enlargement 
of time for oral argument denied. Motion of the Solicitor General 
for enlargement of time for oral argument and for leave to partici­
pate in oral argument as amicus curiae and for divided argu­
ment granted. 

No. 07–8544. In re Williams; and 
No. 07–9119. In re Williams. Petitions for writs of habeas 

corpus denied. 

No. 07–8350. In re Alpine. Petition for writ of mandamus 
and/or prohibition denied. 

Certiorari Granted 

No. 07–526. Carcieri, Governor of Rhode Island, et al. 
v. Kempthorne, Secretary of the Interior, et al. C. A. 

http:88,515.30
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1st Cir. Motion of Citizens Equal Rights Foundation et al. for 
leave to file a brief as amici curiae granted. Certiorari granted 
limited to Questions 1 and 2 presented by the petition. Reported 
below: 497 F. 3d 15. 

No. 07–542. Arizona v. Gant. Sup. Ct. Ariz. Motion of Na­
tional Association of Police Organizations, Inc., for leave to file a 
brief as amicus curiae granted. Certiorari granted limited to 
the following question: “Does the Fourth Amendment require law 
enforcement officers to demonstrate a threat to their safety or a 
need to preserve evidence related to the crime of arrest in order 
to justify a warrantless vehicular search incident to arrest con­
ducted after the vehicle’s recent occupants have been arrested 
and secured?” Reported below: 216 Ariz. 1, 162 P. 3d 640. 

No. 07–544. Chrones, Warden v. Pulido. C. A. 9th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted. Reported below: 487 F. 3d 669. 

Certiorari Denied 

No. 06–1262. Baker et al. v. St. Jude Medical, S. C., Inc., 
et al. Ct. App. Tex., 1st Dist. Certiorari denied. Reported 
below: 178 S. W. 3d 127. 

No. 07–515. Carpenter v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 494 F. 3d 13. 

No. 07–527. Darden v. Peters, Register of Copyrights. 
C. A. 4th Cir. Certiorari denied. Reported below: 488 F. 3d 
277. 

No. 07–547. Lopez v. Astrue, Commissioner of Social Se­

curity. C. A. 5th Cir. Certiorari denied. Reported below: 236 
Fed. Appx. 106. 

No. 07–553. Dean v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 487 F. 3d 840. 

No. 07–656. Convolve, Inc., et al. v. Seagate Technology, 
LLC. C. A. Fed. Cir. Certiorari denied. Reported below: 497 
F. 3d 1360. 

No. 07–658. National Association of Regulatory Utility 
Commissioners et al. v. Federal Energy Regulatory Com­

mission. C. A. D. C. Cir. Certiorari denied. Reported below: 
475 F. 3d 1277. 
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No. 07–660. Myers v. Central Florida Investments, Inc., 
et al. C. A. 11th Cir. Certiorari denied. Reported below: 237 
Fed. Appx. 452. 

No. 07–684. Liberty Electric Power, LLC v. National 
Energy & Gas Transmission, Inc., fka PG&E National En­

ergy Group, Inc., et al. C. A. 4th Cir. Certiorari denied. 
Reported below: 492 F. 3d 297. 

No. 07–688. Bolin v. Nevada. Sup. Ct. Nev. Certiorari de­
nied. Reported below: 123 Nev. 8, 210 P. 3d 710. 

No. 07–691. Dale et al. v. Stephens County, Georgia, 
School District. C. A. 11th Cir. Certiorari denied. Reported 
below: 237 Fed. Appx. 603. 

No. 07–692. Dale et al. v. White County, Georgia, School 
District et al. C. A. 11th Cir. Certiorari denied. Reported 
below: 238 Fed. Appx. 481. 

No. 07–715. Tunnell v. Ford Motor Co. C. A. 4th Cir. 
Certiorari denied. Reported below: 245 Fed. Appx. 283. 

No. 07–817. Vecchioli v. Borel Private Bank & Trust Co. 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 234 
Fed. Appx. 568. 

No. 07–825. Blanchard v. Morton School District et al. 
C. A. 9th Cir. Certiorari denied. Reported below: 509 F. 3d 934. 

No. 07–874. Estate of Lego v. Leavitt, Secretary of 
Health and Human Services. C. A. 10th Cir. Certiorari de­
nied. Reported below: 244 Fed. Appx. 227. 

No. 07–879. Autotech Technologies LP v. Integral Re­

search & Development Corp. C. A. 7th Cir. Certiorari de­
nied. Reported below: 499 F. 3d 737. 

No. 07–944. Living Care Alternatives of Kirkersville, 
Inc., et al. v. United States. C. A. 6th Cir. Certiorari de­
nied. Reported below: 247 Fed. Appx. 687. 

No. 07–971. Beeson v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 07–974. Valles-Zamora v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 252 Fed. Appx. 701. 
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No. 07–5324. Portillo-Vega, aka Galvan, aka Alcaras-

Galvan v. United States. C. A. 10th Cir. Certiorari denied. 
Reported below: 478 F. 3d 1194. 

No. 07–6874. Diaz v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
239 Fed. Appx. 886. 

No. 07–7091. Aguilar v. United States; and 
No. 07–7746. Ryan v. United States. C. A. 5th Cir. Cer­

tiorari denied. Reported below: 237 Fed. Appx. 956. 

No. 07–7114. Outler v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 485 F. 3d 1273. 

No. 07–7371. Dorsey v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
494 F. 3d 527. 

No. 07–7411. Harper v. Michigan. Sup. Ct. Mich. Certio­
rari denied. Reported below: 479 Mich. 599, 739 N. W. 2d 523. 

No. 07–7594. Cooper v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 224 Fed. Appx. 537. 

No. 07–7769. Williams v. Ozmint, Director, South Caro­

lina Department of Corrections, et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 494 F. 3d 478. 

No. 07–7815. Saldano v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. Reported below: 232 S. W. 3d 77. 

No. 07–7829. Bradford v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 499 F. 3d 910. 

No. 07–7830. Joubert v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. Reported below: 235 S. W. 3d 729. 

No. 07–8274. Royster v. Abdellatif et al. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8275. Rusiecki v. Jensen. Ct. App. Mich. Certio­
rari denied. 
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No. 07–8276. Sides v. City of Champaign, Illinois, et al. 
C. A. 7th Cir. Certiorari denied. Reported below: 496 F. 3d 820. 

No. 07–8306. Rodriguez v. California. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 

No. 07–8342. Smith v. Lafler, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8344. Schell v. Vasquez, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8347. St. Louis v. Marshall et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 248 Fed. Appx. 343. 

No. 07–8352. Walsh v. Fischer, Commissioner, New York 
Department of Correctional Services, et al. (two judg­
ments). C. A. 2d Cir. Certiorari denied. 

No. 07–8355. Gentras v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 07–8362. Holman v. Cason, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8364. Lewis v. Dexter, Acting Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–8368. Gould v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 968 So. 2d 578. 

No. 07–8372. Hyland v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–8374. Huff v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8378. Francis v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–8380. Taylor-Bey v. Bowen et al. C. A. 7th Cir. 
Certiorari denied. 

No. 07–8393. Boudette v. Schriro, Director, Arizona De­

partment of Corrections. C. A. 9th Cir. Certiorari denied. 
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No. 07–8396. Britt v. Florida. Dist. Ct. App. Fla., 4th Dist. 
Certiorari denied. Reported below: 967 So. 2d 920. 

No. 07–8403. Adams v. Davita Dialysis Center et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 251 Fed. 
Appx. 871. 

No. 07–8419. Clark v. Pope et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 249 Fed. Appx. 524. 

No. 07–8427. Beatty v. Wynder, Superintendent, State 
Correctional Institution at Dallas, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–8428. Ayers v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–8431. Aldeguer v. Oregon et al. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8462. Strader, aka Stradler v. Pennsylvania. 
Sup. Ct. Pa. Certiorari denied. Reported below: 593 Pa. 421, 
931 A. 2d 630. 

No. 07–8495. Hernandez v. Ryan, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8530. Nassar v. Maloney et al. C. A. 1st Cir. 
Certiorari denied. Reported below: 233 Fed. Appx. 15. 

No. 07–8543. Williams v. Powell, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 174. 

No. 07–8583. Davis v. Mukasey, Attorney General. C. A. 
11th Cir. Certiorari denied. 

No. 07–8624. Smith v. Lewis, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–8635. McCuistion v. McKenna, Attorney General 
of Washington, et al. C. A. 9th Cir. Certiorari denied. 

No. 07–8670. Cheatham v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 07–8719. Insyxiengmay v. Brunson, Superintendent, 
Clallam Bay Corrections Center. C. A. 9th Cir. Certiorari 
denied. Reported below: 245 Fed. Appx. 693. 
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No. 07–8721. Gautier v. Rhode Island et al. C. A. 1st 
Cir. Certiorari denied. 

No. 07–8741. Clark v. Adventist Health System et al. 
C. A. 9th Cir. Certiorari denied. 

No. 07–8743. Cody v. Slykhuis et al. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 240 Fed. Appx. 160. 

No. 07–8775. Qazza v. Mukasey, Attorney General. C. A. 
9th Cir. Certiorari denied. Reported below: 235 Fed. Appx. 419. 

No. 07–8784. White v. Burtt, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 250 Fed. Appx. 568. 

No. 07–8789. Spinnato v. Galley, Warden, et al. C. A. 
4th Cir. Certiorari denied. Reported below: 235 Fed. Appx. 112. 

No. 07–8804. Berkovitz v. Minnesota. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 505 F. 3d 827. 

No. 07–8811. Hammond v. California. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 

No. 07–8816. Quintanilla v. California. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 

No. 07–8827. Thompson v. Utah Department of Commerce, 
Division of Occupational and Professional Licensing. Ct. 
App. Utah. Certiorari denied. 

No. 07–8867. Merola v. Sherrer, Administrator, North­

ern State Prison. C. A. 3d Cir. Certiorari denied. 

No. 07–8888. Ramsey v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 252 Fed. Appx. 813. 

No. 07–8899. King v. Department of Veterans Affairs. 
C. A. Fed. Cir. Certiorari denied. Reported below: 248 Fed. 
Appx. 192. 

No. 07–8903. Jackson v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 07–8905. Barraza-Sanchez v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 252 Fed. Appx. 
230. 
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No. 07–8930. Green v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–8931. Henderson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 351. 

No. 07–8935. Guillory v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 870. 

No. 07–8938. Ramirez-Lopez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 251 Fed. Appx. 390. 

No. 07–8939. Rudolph v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–8945. Murray v. Francis, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 259 Fed. Appx. 569. 

No. 07–8952. Torres v. United States. C. A. 7th Cir. Cer­
tiorari denied. 

No. 07–8953. Royal v. Robinson. C. A. 4th Cir. Certiorari 
denied. Reported below: 239 Fed. Appx. 831. 

No. 07–8966. Proctor v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 505 F. 3d 366. 

No. 07–8972. Scott v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 251 Fed. Appx. 976. 

No. 07–8975. Tucker, aka Dill v. United States. C. A. 3d 
Cir. Certiorari denied. 

No. 07–8979. Niave-Delgado v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 251 Fed. Appx. 972. 

No. 07–8980. Jones v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 251 Fed. Appx. 896. 

No. 07–8982. Borihane v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 708. 

No. 07–8987. Hoffler-Riddick v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 253 Fed. Appx. 249. 

No. 07–8988. Green v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 251 Fed. Appx. 897. 
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No. 07–8991. Duque v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 256 Fed. Appx. 436. 

No. 07–8993. Domingo-Godinez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 249 Fed. Appx. 379. 

No. 07–8998. Reed v. Outlaw, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–9000. Owen v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 500 F. 3d 83. 

No. 07–9001. Priddy v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 251 Fed. Appx. 939. 

No. 07–9003. Lamonds v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 249. 

No. 07–9004. Liscano v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 493 F. 3d 879. 

No. 07–9005. Torres-Sustaita v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 249 Fed. Appx. 377. 

No. 07–9007. Bartsch v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 252 Fed. Appx. 379. 

No. 07–9008. Reyes v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 252 Fed. Appx. 659. 

No. 07–9010. Slade v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 251 Fed. Appx. 946. 

No. 07–9013. Rojas Delamos v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 251 Fed. Appx. 207. 

No. 07–9014. Dikeocha v. United States. C. A. 7th Cir. 
Certiorari denied. 

No. 07–9018. McSwain v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 252 Fed. Appx. 574. 

No. 07–9019. Pickford v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 252 Fed. Appx. 440. 

No. 07–9023. Norwood v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 252 Fed. Appx. 623. 
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No. 07–9026. Mendoza-Nunez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 249 Fed. Appx. 380. 

No. 07–9027. Jusino v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 254 Fed. Appx. 111. 

No. 07–9029. Lindblad v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 254 Fed. Appx. 647. 

No. 07–9032. Seymour v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 07–9034. Rose v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 251 Fed. Appx. 708. 

No. 07–9039. Abbouchi v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 502 F. 3d 850. 

No. 07–9047. Escobar Arias v. United States. C. A. 2d 
Cir. Certiorari denied. 

No. 07–9051. Garcia-Castaneda v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 247 Fed. Appx. 
966. 

No. 07–9053. Gutierrez v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 804. 

No. 07–9060. Collins v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–9062. Chaux-Sarria v. United States. C. A. 5th 
Cir. Certiorari denied. 

No. 07–9063. Fashewe v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 07–9073. Matthews v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 498 F. 3d 25. 

No. 07–9075. Foxworth v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 07–9080. Henderson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 306. 

No. 07–9084. Harmon v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 07–9087. Fiorani v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 818. 

No. 07–9090. Harris v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 07–9094. Elsesser v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 07–9095. Diaz-Luevano v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 494 F. 3d 1159. 

No. 07–9098. Calvillo-Jimenez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 249 Fed. Appx. 673. 

No. 07–9099. Norbury v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 492 F. 3d 1012. 

No. 07–9103. Muldrow, aka Cooper, aka Washington v. 
United States. C. A. 4th Cir. Certiorari denied. Reported 
below: 246 Fed. Appx. 177. 

No. 07–9104. Tellier v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–9113. Sanchez v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 153. 

No. 07–9120. Martines-Chavez v. United States. C. A. 
11th Cir. Certiorari denied. 

No. 07–806. Philip Morris USA Inc. et al. v. Accord 
et al. Sup. Ct. App. W. Va. Motions of Ciba Corporation et al. 
and Chamber of Commerce of the United States of America for 
leave to file briefs as amici curiae granted. Certiorari denied. 

No. 07–8273. Rolle v. Raysor et al. C. A. 11th Cir. Cer­
tiorari before judgment denied. 

Rehearing Denied 

No. 07–549. Ganguly v. Swiss American Securities, Inc., 
et al., ante, p. 1099; 

No. 07–624. Hendrickson v. United States, ante, p. 1101; 
No. 07–681. Schulz v. United States et al., ante, p. 1102; 
No. 07–709. Lopez v. Jackson, Secretary of Housing and 

Urban Development, ante, p. 1102; 
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No. 07–5710. Turner v. United States, ante, p. 1103;
 
No. 07–6855. In re Miller, ante, p. 1060;
 
No. 07–6920. Grandoit v. Cooperative for Human Serv­

ices, ante, p. 1145; 
No. 07–7255. Williams v. Powell, Warden, ante, p. 1112; 
No. 07–7391. Marlin v. Fontenot, ante, p. 1116; 
No. 07–7438. Jackman v. Federal Bureau of Investiga­

tion, ante, p. 1117; 
No. 07–7535. Shelton v. Merit Systems Protection 

Board, ante, p. 1119; 
No. 07–7660. Ward v. Equal Employment Opportunity 

Commission, ante, p. 1122; 
No. 07–8097. Hinson v. United States, ante, p. 1156; and 
No. 07–8390. In re Marmolejos, ante, p. 1139. Petitions for 

rehearing denied. 

No. 04–961. McMillan v. United States, 543 U. S. 1153. 
Motion for leave to file petition for rehearing denied. Justice 
Alito took no part in the consideration or decision of this motion. 

February 29, 2008 

Miscellaneous Order 

No. 07–953. Citizens United v. Federal Election Commis­

sion. C. A. D. C. Cir. Parties are directed to submit briefing 
addressing the question whether this Court has jurisdiction to 
hear the appeal in light of the language in 28 U. S. C. § 1253 
permitting a direct appeal “in any civil action, suit or proceeding 
required by any Act of Congress to be heard and determined by 
a district court of three judges.” Briefs, not to exceed 3,000 
words, are to be filed simultaneously with the Clerk and served 
upon opposing counsel on or before 2 p.m., Monday, March 10, 
2008. Reply briefs, if any, not to exceed 2,000 words, may be filed 
with the Clerk and served upon opposing counsel on or before 2 
p.m., Thursday, March 13, 2008. 

March 3, 2008 

Certiorari Granted—Vacated and Remanded 

No. 07–836. Espinola v. United States. C. A. 1st Cir. 
Certiorari granted, judgment vacated, and case remanded for fur­
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ther consideration in light of Gall v. United States, ante, p. 38. 
Reported below: 242 Fed. Appx. 709. 

No. 07–8023. Pruett v. United States. C. A. 8th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Watson v. United States, ante, p. 74. 
Reported below: 501 F. 3d 976. 

Miscellaneous Orders 

No. 07A612 (07–9171). Sibley v. Florida Supreme Court 
et al. C. A. 11th Cir. Application for stay, addressed to Jus­

tice Ginsburg and referred to the Court, denied. 

No. 07M48. Plaza v. Astrue, Commissioner of Social 
Security; 

No. 07M49. Flores v. Hernandez, Warden; 
No. 07M50. Paris v. United States; and 
No. 07M51. Merriman v. Potter, Postmaster General. 

Motions to direct the Clerk to file petitions for writs of certiorari 
out of time denied. 

No. 06–1204. Republic of the Philippines et al. v. Pimen­

tel et al. C. A. 9th Cir. [Certiorari granted, ante, p. 1061.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted. 

No. 07–77. Riley, Governor of Alabama v. Kennedy 
et al. D. C. M. D. Ala. [Probable jurisdiction postponed, ante, 
p. 1035.] Motion of the Solicitor General for leave to participate 
in oral argument as amicus curiae and for divided argument 
granted. Motion of Florida et al. for leave to participate in oral 
argument as amici curiae and for divided argument denied. 

No. 07–440. Rothgery v. Gillespie County, Texas. C. A. 
5th Cir. [Certiorari granted, ante, p. 1061.] Motion of Texas 
et al. for leave to participate in oral argument as amici curiae 
and for divided argument denied. 

No. 07–841. Amschwand, Individually and on Behalf of 
the Estate of Amschwand v. Spherion Corp. et al. C. A. 
5th Cir.; and 

No. 07–8521. Harbison v. Bell, Warden. C. A. 6th Cir. 
The Solicitor General is invited to file briefs in these cases ex­
pressing the views of the United States. 
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No. 07–9210. In re Sesario DePineda; and 
No. 07–9330. In re Merriweather. Petitions for writs of 

habeas corpus denied. 

No. 07–9211. In re Ashanti. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court’s Rule 39.8. Justice 
Breyer took no part in the consideration or decision of this 
motion and this petition. 

No. 07–9228. In re Turner. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court’s Rule 39.8. As peti­
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

No. 07–845. In re Raiser; and 
No. 07–8560. In re Lefort. Petitions for writs of manda­

mus denied. 

Certiorari Denied 

No. 07–494. Rigas et al. v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 490 F. 3d 208. 

No. 07–548. Beasley v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 495 F. 3d 142. 

No. 07–563. Petro-Hunt, L. L. C., et al. v. United States. 
C. A. 5th Cir. Certiorari denied. 

No. 07–586. Cuillo et al. v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 492 F. 3d 806. 

No. 07–719. Talk America, Inc. v. Douglas. C. A. 9th Cir. 
Certiorari denied. Reported below: 495 F. 3d 1062. 

No. 07–721. American Telecom Co., L. L. C., et al. v. Re­

public of Lebanon. C. A. 6th Cir. Certiorari denied. Re­
ported below: 501 F. 3d 534. 
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No. 07–722. Nurriddin v. Griffin, Administrator, Na­

tional Aeronautics and Space Administration. C. A. D. C. 
Cir. Certiorari denied. Reported below: 222 Fed. Appx. 5. 

No. 07–741. Turner v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 501 F. 3d 59. 

No. 07–750. Conexant Systems, Inc., et al. v. Graden. 
C. A. 3d Cir. Certiorari denied. Reported below: 496 F. 3d 291. 

No. 07–840. Bauhaus USA, Inc. v. Copeland, Natural 
Guardian and Next Friend of R. D. H., et al. Sup. Ct. Miss. 
Certiorari denied. Reported below: 965 So. 2d 662. 

No. 07–855. VSF Coalition, Inc. v. Scoppetta et al. Ct. 
App. N. Y. Certiorari denied. Reported below: 9 N. Y. 3d 918, 
875 N. E. 2d 891. 

No. 07–872. CSX Transportation, Inc. v. United Trans­

portation Union et al. C. A. 11th Cir. Certiorari denied. 
Reported below: 236 Fed. Appx. 562. 

No. 07–881. Melton, fka Fredman v. Fredman. Dist. Ct. 
App. Fla., 2d Dist. Certiorari denied. Reported below: 960 So. 
2d 52. 

No. 07–894. Hoyle v. District Court of Idaho, Ada 
County, et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 501 F. 3d 1053. 

No. 07–903. Dunleavy v. New Jersey et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 80. 

No. 07–913. Kidd et al. v. Doe. C. A. 4th Cir. Certiorari 
denied. Reported below: 501 F. 3d 348. 

No. 07–915. Zapata v. City of New York, New York, et al. 
C. A. 2d Cir. Certiorari denied. Reported below: 502 F. 3d 192. 

No. 07–927. Reidy et ux. v. Whitehart Assn., Inc. Ct. 
App. N. C. Certiorari denied. Reported below: 185 N. C. App. 
76, 648 S. E. 2d 265. 

No. 07–936. Mitsubishi Materials Silicon Corp. et al. v. 
MEMC Electronic Materials, Inc. C. A. Fed. Cir. Certio­
rari denied. Reported below: 248 Fed. Appx. 199. 
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No. 07–999. Perkins v. United States ex rel. Wynne, Sec­

retary of the Air Force, et al. C. A. 10th Cir. Certiorari 
denied. Reported below: 245 Fed. Appx. 771. 

No. 07–7287. Knese v. Roper, Superintendent, Potosi 
Correctional Center. C. A. 8th Cir. Certiorari denied. 

No. 07–7440. Molina-Gonzalez, aka Martines v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 234 
Fed. Appx. 319. 

No. 07–7572. Rojas Alvarez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 451 F. 3d 320. 

No. 07–8421. Johnson v. Phelps, Warden, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 07–8424. Litmon v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 07–8433. Lemus v. Kramer, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8439. Peralta v. Garza, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8450. Getsy v. Mitchell, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 495 F. 3d 295. 

No. 07–8453. West v. Municipal Court for the City of 
O’Fallon, Missouri, et al. C. A. 8th Cir. Certiorari denied. 

No. 07–8464. Martinez Sosa v. Kirkland, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 07–8470. Alana v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 07–8472. Blankenship v. North Carolina. Ct. App. 
N. C. Certiorari denied. 

No. 07–8473. Ballenger v. Norton et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 238 Fed. Appx. 974. 

No. 07–8476. Shockley v. Phelps, Warden, et al. C. A. 
3d Cir. Certiorari denied. 
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No. 07–8481. Anderson v. Donald, Commissioner, Georgia 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 261 Fed. Appx. 254. 

No. 07–8483. Del Rosio Alfaro v. California. Sup. Ct. 
Cal. Certiorari denied. Reported below: 41 Cal. 4th 1277, 163 
P. 3d 118. 

No. 07–8485. Terry v. Georgia. C. A. 11th Cir. Certiorari 
denied. 

No. 07–8487. Turner v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 07–8488. Upshaw v. Mitchem, Warden, et al. C. A. 
11th Cir. Certiorari denied. 

No. 07–8491. Gautt v. Lewis, Warden. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 236 Fed. Appx. 313. 

No. 07–8493. Henry v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–8497. Ferko v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 07–8498. Moody v. Maryland Department of Labor, 
Licensing and Regulation, et al. Ct. Sp. App. Md. Certio­
rari denied. Reported below: 175 Md. App. 767, 775. 

No. 07–8503. Triplett v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 373 Ill. App. 3d 1154, 943 
N. E. 2d 334. 

No. 07–8506. Washington v. Culliver, Warden, et al. 
C. A. 11th Cir. Certiorari denied. 

No. 07–8508. Travillion v. Aramark Corp. C. A. 3d Cir. 
Certiorari denied. Reported below: 248 Fed. Appx. 335. 

No. 07–8509. Zambrano v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 41 Cal. 4th 1082, 163 P. 3d 4. 

No. 07–8510. Del Toro v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 498 F. 3d 486. 
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No. 07–8513. Mendez v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8514. Milner v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8516. Hightower v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division (two judgments). C. A. 5th Cir. Certiorari 
denied. 

No. 07–8519. Harbison v. Bell, Warden; and 
No. 07–8520. Harbison v. Bell, Warden. C. A. 6th Cir. 

Certiorari denied. Reported below: 503 F. 3d 566. 

No. 07–8523. Lewis v. Hardy et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 248 Fed. Appx. 589. 

No. 07–8525. Minniti v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 373 Ill. App. 3d 55, 867 N. E. 
2d 1237. 

No. 07–8527. Robbins v. Upton, Warden. Sup. Ct. Ga. 
Certiorari denied. 

No. 07–8542. Tavares v. Tavares et al. Ct. App. Cal., 4th 
App. Dist., Div. 3. Certiorari denied. Reported below: 151 Cal. 
App. 4th 620, 60 Cal. Rptr. 3d 39. 

No. 07–8546. McFerren v. Tennis, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–8547. Moore v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–8552. Douglas v. Texas. Ct. App. Tex., 5th Dist. 
Certiorari denied. 

No. 07–8554. Diaz v. Green et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 242 Fed. Appx. 204. 

No. 07–8555. Lollar v. DTR Tennessee, Inc. C. A. 6th Cir. 
Certiorari denied. 
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No. 07–8563. Adonai-Adoni v. McVey, Chairwoman, Penn­

sylvania Board of Probation and Parole, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 07–8565. Anderson v. Virginia. Sup. Ct. Va. Certio­
rari denied. 

No. 07–8572. Butler v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 07–8574. Wallace v. Florida. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 961 So. 2d 954. 

No. 07–8575. Warmsley v. Texas Board of Pardons and 
Paroles. C. A. 5th Cir. Certiorari denied. 

No. 07–8580. Cody v. CBM Correctional Food Services 
et al. C. A. 8th Cir. Certiorari denied. Reported below: 250 
Fed. Appx. 763. 

No. 07–8588. Talon v. National Transportation Safety 
Board et al. C. A. 6th Cir. Certiorari denied. 

No. 07–8615. Seely v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. 

No. 07–8618. Cochrun v. South Dakota. Sup. Ct. S. D. 
Certiorari denied. Reported below: 740 N. W. 2d 887. 

No. 07–8627. Smith v. Indiana Department of Correction 
et al. Ct. App. Ind. Certiorari denied. Reported below: 871 
N. E. 2d 975. 

No. 07–8637. Marks v. Leavitt, Secretary of Health and 
Human Services. C. A. Fed. Cir. Certiorari denied. Re­
ported below: 268 Fed. Appx. 913. 

No. 07–8649. Rackley v. Pennsylvania Board of Proba­

tion and Parole et al. C. A. 3d Cir. Certiorari denied. 

No. 07–8651. Murphy v. Missouri Department of Cor­

rections et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 506 F. 3d 1111. 

No. 07–8661. Braxton v. California. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 
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No. 07–8664. Perry v. Ohio. Ct. App. Ohio, Trumbull 
County. Certiorari denied. 

No. 07–8696. Cherry v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–8723. Newland v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 07–8730. Froemel v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–8749. Rolon v. Spencer, Superintendent, Massa­

chusetts Correctional Institution at Norfolk. C. A. 1st 
Cir. Certiorari denied. 

No. 07–8750. Ramirez v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–8754. Burrow v. Peake, Secretary of Veterans 
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below: 
245 Fed. Appx. 972. 

No. 07–8777. Saunders v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 373 Ill. App. 3d 1153, 943 
N. E. 2d 333. 

No. 07–8792. Smith v. Woods. C. A. 2d Cir. Certiorari de­
nied. Reported below: 219 Fed. Appx. 110. 

No. 07–8832. Lawrence et al. v. McCall, Judge, District 
Court of Oklahoma, Fifth Judicial District, et al. C. A. 
10th Cir. Certiorari denied. Reported below: 238 Fed. Appx. 
393. 

No. 07–8836. Ballon v. Wood, Correctional Administra­

tor, Scotland Correctional Institution. C. A. 4th Cir. 
Certiorari denied. Reported below: 255 Fed. Appx. 762. 

No. 07–8837. Corey v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–8860. Nasser v. Astrue, Commissioner of Social 
Security. C. A. 8th Cir. Certiorari denied. Reported below: 
248 Fed. Appx. 766. 



552ORD Unit: $PT2 [02-07-12 18:41:49] PGT: ORDBV (Bound Volume)

ORDERS 1249 

552 U. S. March 3, 2008 

No. 07–8865. Johnson v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 07–8875. Scott v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 07–8893. Alexander v. Lucas, Judge, District Court 
of Oklahoma, 21st Judicial District, et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 259 Fed. Appx. 145. 

No. 07–8908. Anderson v. Alaska. Ct. App. Alaska. Cer­
tiorari denied. Reported below: 163 P. 3d 1000. 

No. 07–8969. Bingman v. West Virginia. Sup. Ct. App. 
W. Va. Certiorari denied. Reported below: 221 W. Va. 289, 654 
S. E. 2d 611. 

No. 07–8986. Jackson v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 163 P. 3d 596. 

No. 07–9030. Anou Lo v. Endicott, Warden. C. A. 7th Cir. 
Certiorari denied. Reported below: 506 F. 3d 572. 

No. 07–9055. McGee v. Thurmer, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–9057. Palm v. United States. C. A. 6th Cir. Certio­
rari denied. 

No. 07–9131. Iglesias v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–9134. Gonzalez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 244 Fed. Appx. 316. 

No. 07–9148. Nash v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 252 Fed. Appx. 855. 

No. 07–9149. Hogan v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 889. 

No. 07–9152. Whitman v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–9155. Gaitan-Tovalles, aka Gaitan v. United 
States (Reported below: 253 Fed. Appx. 428); Luevanos-Oviedo 
v. United States (253 Fed. Appx. 457); Ojeda-Gonzalez, aka 
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Reynosos-Gonzalez, aka Dominguez-Arias v. United States 
(253 Fed. Appx. 441); Rodriguez-Salgado, aka Ramirez-

Ramirez, aka Burciaga v. United States (253 Fed. Appx. 426); 
and Rojas-Lopez v. United States (253 Fed. Appx. 429). C. A. 
5th Cir. Certiorari denied. 

No. 07–9158. Fagan v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–9162. Smith v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 256 Fed. Appx. 497. 

No. 07–9163. Daughtie v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 285. 

No. 07–9165. Capulin-De La Cruz v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 255 Fed. Appx. 801. 

No. 07–9170. Quintanilla-Garay v. United States (Re­
ported below: 254 Fed. Appx. 425); Gonzalez-Torres v. United 
States (253 Fed. Appx. 415); Guzman-Garcia v. United States 
(253 Fed. Appx. 416); Penaloza v. United States (253 Fed. 
Appx. 417); Lopez-Gomez, aka Besa, aka Gonzalez Besa, aka 
Lopez v. United States (253 Fed. Appx. 438); Rodriguez-

Valdez v. United States (256 Fed. Appx. 745); Flores-

Salazar v. United States (255 Fed. Appx. 924); Cana-Perez 
v. United States (256 Fed. Appx. 723); Gutierrez-Barragan, 
aka Gutierrez, aka Barragan, aka Campillo v. United 
States (255 Fed. Appx. 923); Cervin-Ortiz, aka Aguirre-

Rojas v. United States (256 Fed. Appx. 724); Zuniga-Perez v. 
United States (256 Fed. Appx. 725); Gutierrez-Salinas v. 
United States (257 Fed. Appx. 804); Lumbreras-Amaro, aka 
Amaro-Lumbreras, aka Lumbreras v. United States (257 
Fed. Appx. 824); Hernandez-Perez, aka Garcia-Miranda v. 
United States (256 Fed. Appx. 721); Lopez-Sevilla, aka 
Lopez, aka Lopez Seville, aka Robles v. United States (256 
Fed. Appx. 735); Valdez-Serrato v. United States (257 Fed. 
Appx. 829); Esparza-Gonzalez v. United States (260 Fed. 
Appx. 740); Rodriguez-Espinoza, aka Rodriguez-Espinosa v. 
United States (255 Fed. Appx. 923); Del Angel v. United 
States (256 Fed. Appx. 721); Lopez-Salas v. United States 
(513 F. 3d 174); Pimentel-Hernandez v. United States (256 
Fed. Appx. 722); Nufio-Perez, aka Nufio v. United States 
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(256 Fed. Appx. 724); Rivera-Mendez v. United States (258 
Fed. Appx. 667); and Raygoza-Cedillo v. United States (260 
Fed. Appx. 745). C. A. 5th Cir. Certiorari denied. 

No. 07–9178. Viera v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 240 Fed. Appx. 356. 

No. 07–9183. Adeyi v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–9185. Marin-Palafox v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 256 Fed. Appx. 116. 

No. 07–9189. Brown v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–9191. Nelson, aka Anderson v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 253 Fed. 
Appx. 345. 

No. 07–9203. Maldonado v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 150. 

No. 07–635. Peters v. Village of Clifton, Illinois, et al. 
C. A. 7th Cir. Motions of Joyce Yamagiwa, American Farm Bu­
reau Federation, Coalition for Property Rights, and Elizabeth J. 
Neumont et al. for leave to file briefs as amici curiae granted. 
Certiorari denied. Reported below: 498 F. 3d 727. 

No. 07–843. Drain et ux. v. Accredited Home Lenders, 
Inc., et al. C. A. 10th Cir. Certiorari denied. Justice 
Breyer took no part in the consideration or decision of this 
petition. Reported below: 219 Fed. Appx. 791. 

Rehearing Denied 

No. 06–7591. Lee v. United States, ante, p. 1090;
 
No. 07–14. Wade v. United States, ante, p. 1009;
 
No. 07–604. Garcia et al. v. California Department of
 

Forestry and Fire Protection et al., ante, p. 1142; 
No. 07–694. Guthrie v. Commissioner of Internal Reve­

nue, ante, p. 1143; 
No. 07–5582. Spencer v. United States, ante, p. 1063; 
No. 07–6733. Stoyer v. Community Housing Network, 

Inc., et al., ante, p. 1047; 
No. 07–6776. Williams v. United States, ante, p. 1105; 
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No. 07–6937. Steele v. McDonough, Secretary, Florida 
Department of Corrections, et al., ante, p. 1078; 

No. 07–7012. Boone v. Texas, ante, p. 1106; 
No. 07–7143. Horicianu v. United States, ante, p. 1050; 
No. 07–7147. Holmes v. General Electric Co., ante, 

p. 1109; 
No. 07–7281. Shearing v. Gonzalez, ante, p. 1113; 
No. 07–7301. Spuck v. Stowitzky, Superintendent, State 

Regional Correctional Facility at Mercer, ante, p. 1113; 
No. 07–7384. In re ShisInday, ante, p. 1094; 
No. 07–7475. Akinro v. Blake, ante, p. 1147; 
No. 07–7600. Cartwright v. United States, ante, p. 1083; 
No. 07–7785. Bruno v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 1169; 

No. 07–7804. Bucklon v. McDonough, Secretary, Florida 
Department of Corrections, ante, p. 1125; 

No. 07–7851. Anderson v. United States, ante, p. 1127; 
No. 07–7917. Zambrana v. United States, ante, p. 1128; and 
No. 07–8161. Lopez v. United States, ante, p. 1157. Peti­

tions for rehearing denied. 

No. 06–11252. Krueger v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 840. Motion for leave to file petition for 
rehearing denied. 

March 5, 2008 

Dismissals Under Rule 46 

No. 07–846. Redding v. Safford Unified School District 
#1 et al. C. A. 9th Cir. Certiorari dismissed under this 
Court’s Rule 46. 

No. 07–8602. Chambers v. Rozum, Superintendent, State 
Correctional Institution at Somerset, et al. C. A. 3d Cir. 
Certiorari dismissed under this Court’s Rule 46. 

March 14, 2008 
Miscellaneous Orders 

No. 06–1204. Republic of the Philippines et al. v. Pimen­

tel et al. C. A. 9th Cir. [Certiorari granted, ante, p. 1061.] 
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Motion of Merrill Lynch, Pierce, Fenner & Smith Inc. for leave 
to participate in oral argument as amicus curiae and for divided 
argument denied. Motion of Jerry S. Pimentel, temporary admin­
istrator of the estate of Mariano J. Pimentel, to be substituted in 
place of Mariano J. Pimentel, deceased, granted. 

No. 07–208. Indiana v. Edwards. Sup. Ct. Ind. [Certiorari 
granted, ante, p. 1074.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 

March 17, 2008 

Certiorari Granted—Vacated and Remanded 

No. 07–7723. Holtz v. United States. C. A. 10th Cir. Re­
ported below: 226 Fed. Appx. 854; 

No. 07–7948. Rodriguez-Flores v. United States. C. A. 
5th Cir. Reported below: 236 Fed. Appx. 138; and 

No. 07–9033. Soperla v. United States. C. A. 8th Cir. 
Motions of petitioners for leave to proceed in forma pauperis 
granted. Certiorari granted, judgments vacated, and cases re­
manded for further consideration in light of Gall v. United States, 
ante, p. 38. 

No. 07–9207. Melvin v. United States. C. A. 2d Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted, judgment vacated, and case remanded for fur­
ther consideration in light of Kimbrough v. United States, ante, 
p. 85. Reported below: 252 Fed. Appx. 381. 

Certiorari Dismissed 

No. 07–8753. Awala v. Florida Department of Health. 
Dist. Ct. App. Fla., 3d Dist. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. Reported below: 949 So. 2d 210. 

No. 07–8959. Awala v. City of Chicago, Illinois, et al. 
C. A. 7th Cir. Motion of petitioner for leave to proceed in forma 
pauperis denied, and certiorari dismissed. See this Court’s Rule 
39.8. 

No. 07–9061. Cuesta v. Pollard, Warden. Ct. App. Wis. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. 
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No. 07–9389. Adams v. Davis, Warden. C. A. 7th Cir. Mo­
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 

Miscellaneous Orders 

No. 07M52. Wagstaff v. Department of Education. Mo­
tion for leave to proceed in forma pauperis with the declaration 
of indigency under seal denied. 

No. 07M53. Simpson, Warden v. Bowling; and 
No. 07M55. Aquino v. First Nationwide Mortgage Corp. 

et al. Motions to direct the Clerk to file petitions for writs of 
certiorari out of time denied. 

No. 07M54. In re Riedl. Motion for leave to file petition for 
writ of error coram nobis denied. 

No. 138, Orig. South Carolina v. North Carolina. Motion 
of city of Charlotte, North Carolina, for leave to intervene re­
ferred to the Special Master. [For earlier order herein, see, e. g., 
ante, p. 1160.] 

No. 06–1039. Estate of Roxas et al. v. Pimentel et al. 
C. A. 9th Cir. Motion of Jerry S. Pimentel, temporary adminis­
trator of the estate of Mariano J. Pimentel, to be substituted in 
place of Mariano J. Pimentel, deceased, granted. 

No. 06–1195. Boumediene et al. v. Bush, President of 
the United States, et al.; and 

No. 06–1196. Al Odah, Next Friend of Al Odah, et al. v. 
United States et al. C. A. D. C. Cir. [Certiorari granted, 
551 U. S. 1160.] Motions of petitioners for leave to file supple­
mental briefs after argument granted. 

No. 06–7517. Irizarry v. United States. C. A. 11th Cir. 
[Certiorari granted, ante, p. 1086.] Motion of petitioner for leave 
to file volume 3 of the Joint Appendix under seal granted. 

No. 07–290. District of Columbia et al. v. Heller. C. A. 
D. C. Cir. [Certiorari granted, ante, p. 1035.] Motion of Wiscon­
sin for leave to file a brief as amicus curiae out of time granted. 

No. 07–330. Greenlaw v. United States. C. A. 8th Cir. 
[Certiorari granted, ante, p. 1087.] Motion of the Solicitor Gen­
eral for divided argument granted. 
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No. 07–7750. Censke v. Schartier et al. C. A. 6th Cir. 
Motion of petitioner for reconsideration of order denying leave to 
proceed in forma pauperis [ante, p. 1163] denied. 

No. 07–7751. Censke v. Lavey et al. C. A. 6th Cir. Motion 
of petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 1164] denied. 

No. 07–8171. Underhill v. Long Beach Memorial Medical 
Center. Ct. App. Cal., 2d App. Dist.; and 

No. 07–9171. Sibley v. Supreme Court of Florida et al. 
C. A. 11th Cir. Motions of petitioners for leave to proceed in 
forma pauperis denied. Petitioners are allowed until April 7, 
2008, within which to pay the docketing fees required by Rule 
38(a) and to submit petitions in compliance with Rule 33.1 of the 
Rules of this Court. 

No. 07–9378. In re Moore; 
No. 07–9420. In re Taylor; 
No. 07–9433. In re Mardis; 
No. 07–9442. In re Berry; 
No. 07–9469. In re Delay; 
No. 07–9484. In re Weatherspoon; and 
No. 07–9492. In re Fuson. Petitions for writs of habeas cor­

pus denied. 

No. 07–9453. In re Twitty. Motion of petitioner for leave to 
proceed in forma pauperis denied, and petition for writ of habeas 
corpus dismissed. See this Court’s Rule 39.8. 

No. 07–8613. In re Stoller; 
No. 07–8699. In re Rivera; and 
No. 07–9212. In re Marines. Petitions for writs of manda­

mus denied. 

No. 07–884. In re Sieverding et ux. Petition for writ of 
mandamus and/or prohibition denied. 

Certiorari Granted 

No. 07–499. Negusie v. Mukasey, Attorney General. 
C. A. 5th Cir. Certiorari granted. Reported below: 231 Fed. 
Appx. 325. 

No. 07–582. Federal Communications Commission et al. 
v. Fox Television Stations, Inc., et al. C. A. 2d Cir. Certio­
rari granted. Reported below: 489 F. 3d 444. 
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No. 07–773. Vaden v. Discover Bank et al. C. A. 4th Cir. 
Certiorari granted. Reported below: 489 F. 3d 594. 

No. 07–591. Melendez-Diaz v. Massachusetts. App. Ct. 
Mass. Motions of Richard D. Friedman and Pamela R. Metzger 
et al. for leave to file briefs as amici curiae granted. Certiorari 
granted. Reported below: 69 Mass. App. 1114, 870 N. E. 2d 676. 

No. 07–689. Bartlett, Executive Director of North 
Carolina State Board of Elections, et al. v. Strickland 
et al. Sup. Ct. N. C. Motions of Honorable Vernon Sykes 
et al., NAACP et al., and League of Women Voters for leave to file 
briefs as amici curiae granted. Certiorari granted. Reported 
below: 361 N. C. 491, 649 S. E. 2d 364. 

No. 07–772. Waddington, Superintendent, Washington 
Corrections Center v. Sarausad. C. A. 9th Cir. Motion of 
respondent for leave to proceed in forma pauperis granted. Cer­
tiorari granted. Reported below: 479 F. 3d 671. 

No. 07–901. Oregon v. Ice. Sup. Ct. Ore. Motion of re­
spondent for leave to proceed in forma pauperis granted. Cer­
tiorari granted limited to the following question: “Whether the 
Sixth Amendment, as construed in Apprendi v. New Jersey, 530 
U. S. 466 (2000), and Blakely v. Washington, 542 U. S. 296 (2004), 
requires that facts (other than prior convictions) necessary to 
imposing consecutive sentences be found by the jury or admitted 
by the defendant.” Reported below: 343 Ore. 248, 170 P. 3d 1049. 

No. 07–6984. Jimenez v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Motion of petitioner for leave to pro­
ceed in forma pauperis granted. Certiorari granted limited to 
Question 1 presented by the petition. 

Certiorari Denied 

No. 07–487. Henry v. Bureau of Immigration and Cus­

toms Enforcement. C. A. 3d Cir. Certiorari denied. Re­
ported below: 493 F. 3d 303. 

No. 07–506. Gibson v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 490 F. 3d 604. 

No. 07–607. Aguayo v. Geren, Secretary of the Army. 
C. A. D. C. Cir. Certiorari denied. Reported below: 476 F. 3d 
971. 
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No. 07–633. Venetian Casino Resort, LLC v. National 
Labor Relations Board et al. C. A. D. C. Cir. Certiorari 
denied. Reported below: 484 F. 3d 601. 

No. 07–716. WFMJ Television, Inc. v. Bosley et al. C. A. 
6th Cir. Certiorari denied. Reported below: 245 Fed. Appx. 445. 

No. 07–734. Illinois Bell Telephone Co. v. International 
Brotherhood of Electrical Workers, Local 21. C. A. 7th 
Cir. Certiorari denied. Reported below: 491 F. 3d 685. 

No. 07–740. Daniels et al. v. Philip Morris USA Inc. 
et al. Sup. Ct. Cal. Certiorari denied. Reported below: 41 
Cal. 4th 1257, 163 P. 3d 106. 

No. 07–748. Puerto Rican Association of Beer Import­

ers, Inc., et al. v. Commonwealth of Puerto Rico et al. 
Sup. Ct. P. R. Certiorari denied. 

No. 07–749. Walker v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 490 F. 3d 1282. 

No. 07–763. Graham v. Hartford Life & Accident Insur­

ance Co. C. A. 10th Cir. Certiorari denied. Reported below: 
501 F. 3d 1153. 

No. 07–767. Aljian et al. v. Johnson. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 490 F. 3d 778. 

No. 07–799. Captain D’s, LLC v. Smith. Sup. Ct. Miss. 
Certiorari denied. Reported below: 963 So. 2d 1116. 

No. 07–864. Spiegel v. Rowland. Ct. App. N. Y. Certiorari 
denied. Reported below: 9 N. Y. 3d 836, 872 N. E. 2d 1194. 

No. 07–870. Whiteside v. Carr, Hunt & Joy, LLP, et al. 
Ct. App. Tex., 7th Dist. Certiorari denied. 

No. 07–876. Corrigan v. Unknown King County Deputy 
#1 et al. C. A. 9th Cir. Certiorari denied. Reported below: 
235 Fed. Appx. 472. 

No. 07–877. Widtfeldt v. Tax Equalization and Review 
Commission et al. Ct. App. Neb. Certiorari denied. Re­
ported below: 15 Neb. App. 410, 728 N. W. 2d 295. 
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No. 07–878. Zinchenko v. Scribner, Warden. C. A. 9th 
Cir. Certiorari denied. 

No. 07–887. Norris v. Engles. C. A. 8th Cir. Certiorari 
denied. Reported below: 494 F. 3d 634. 

No. 07–888. PharmaStem Therapeutics, Inc. v. ViaCell, 
Inc., et al. C. A. Fed. Cir. Certiorari denied. Reported 
below: 491 F. 3d 1342. 

No. 07–900. Glacier Development Co., L. L. C., et al. v. 
Miller, Secretary of Transportation of Kansas. Sup. Ct. 
Kan. Certiorari denied. Reported below: 284 Kan. 476, 161 P. 
3d 730. 

No. 07–902. Michael v. Caterpillar Financial Services 
Corp. C. A. 6th Cir. Certiorari denied. Reported below: 496 
F. 3d 584. 

No. 07–907. Johnson v. Gadson et al. C. A. D. C. Cir. 
Certiorari denied. Reported below: 252 Fed. Appx. 321. 

No. 07–911. Bishop v. United States Court of Appeals 
for the Fifth Circuit. C. A. 5th Cir. Certiorari denied. 

No. 07–914. Ice Embassy, Inc., et al. v. City of Houston, 
Texas. C. A. 5th Cir. Certiorari denied. Reported below: 236 
Fed. Appx. 118. 

No. 07–916. Brace v. United States. C. A. Fed. Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 359. 

No. 07–917. Carvel, Executor of the Estate of Carvel 
v. Carvel Foundation Inc. et al. C. A. 2d Cir. Certiorari 
denied. Reported below: 230 Fed. Appx. 103. 

No. 07–918. Husain et al. v. Springer et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 494 F. 3d 108. 

No. 07–922. Johnson v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. 

No. 07–926. Roman v. Roman. Ct. App. Tex., 1st Dist. Cer­
tiorari denied. Reported below: 193 S. W. 3d 40. 
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No. 07–930. Kaluom v. Stolt Offshore Inc. C. A. 5th Cir. 
Certiorari denied. Reported below: 504 F. 3d 511. 

No. 07–932. Untracht v. Fikri et al. C. A. 3d Cir. Certio­
rari denied. Reported below: 249 Fed. Appx. 268. 

No. 07–934. Cadle Co. v. Pratt. C. A. 5th Cir. Certiorari 
denied. Reported below: 242 Fed. Appx. 248 and 249. 

No. 07–938. New York Mercantile Exchange, Inc. v. In­

tercontinentalExchange, Inc. C. A. 2d Cir. Certiorari de­
nied. Reported below: 497 F. 3d 109. 

No. 07–942. Mamo et al. v. District of Columbia. Ct. 
App. D. C. Certiorari denied. Reported below: 934 A. 2d 376. 

No. 07–945. Sareen v. Sareen. Ct. App. Cal., 3d App. Dist. 
Certiorari denied. Reported below: 153 Cal. App. 4th 371, 62 
Cal. Rptr. 3d 687. 

No. 07–966. Overview Books, LLC, et al. v. United 
States. C. A. Fed. Cir. Certiorari denied. Reported below: 
232 Fed. Appx. 989. 

No. 07–973. Parker v. Cumming et al. Ct. App. Tex., 11th 
Dist. Certiorari denied. Reported below: 216 S. W. 3d 905. 

No. 07–978. Barnaby v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 363 Ill. App. 3d 1192, 917 
N. E. 2d 634. 

No. 07–979. Houston v. Aames Funding Corp., dba Aames 
Home Loan, et al. C. A. 2d Cir. Certiorari denied. Reported 
below: 240 Fed. Appx. 910. 

No. 07–992. Campbell v. Commissioner of Internal Reve­

nue. C. A. 6th Cir. Certiorari denied. 

No. 07–993. Heffington, Individually and on Behalf of 
Farr, Deceased v. Department of Defense. C. A. 10th Cir. 
Certiorari denied. Reported below: 248 Fed. Appx. 952. 

No. 07–1001. Vellon v. Folino, Superintendent, State 
Correctional Institution at Greene, et al. C. A. 3d Cir. 
Certiorari denied. 
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No. 07–1009. Lessner v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 498 F. 3d 185. 

No. 07–1013. Olivas v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 07–1030. Hacker v. McBride, Warden. Sup. Ct. App. 
W. Va. Certiorari denied. 

No. 07–1031. Rommy v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 506 F. 3d 108. 

No. 07–1044. Destin et al. v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 255 Fed. Appx. 809. 

No. 07–1058. Connolly v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 504 F. 3d 206. 

No. 07–7066. Barrett v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 496 F. 3d 1079. 

No. 07–7082. Obot v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 240 Fed. Appx. 663. 

No. 07–7335. Combs v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 218 Fed. Appx. 483. 

No. 07–7481. Larson et al. v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 495 F. 3d 1094. 

No. 07–7688. Murray v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
243 Fed. Appx. 51. 

No. 07–7807. Martinez-Avina v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 234 Fed. Appx. 688 and 
246 Fed. Appx. 420. 

No. 07–7822. Fortner et al. v. Kentucky. Sup. Ct. Ky. 
Certiorari denied. 

No. 07–7856. Kennedy v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 499 F. 3d 547. 

No. 07–7988. Valdez Leal v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 937. 
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No. 07–7996. Bamberg v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 478 F. 3d 934. 

No. 07–8034. Zackery v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 494 F. 3d 644. 

No. 07–8167. Bolin v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 239 Fed. Appx. 842. 

No. 07–8168. Barnwell v. California. Sup. Ct. Cal. Cer­
tiorari denied. Reported below: 41 Cal. 4th 1038, 162 P. 3d 596. 

No. 07–8184. Wheeler v. Lawler, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 07–8193. Durr v. Mitchell, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 487 F. 3d 423. 

No. 07–8203. Perez Neri v. Oregon. Ct. App. Ore. Certio­
rari denied. Reported below: 210 Ore. App. 368, 150 P. 3d 1115. 

No. 07–8209. Alamilla-Marvan v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 243 Fed. Appx. 214. 

No. 07–8557. Mitchell v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 07–8577. Peyravi v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8579. Dropalski v. Washington. Sup. Ct. Wash. 
Certiorari denied. 

No. 07–8581. Chapman v. Fried et al. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–8584. Daniels v. Lafler, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 501 F. 3d 735. 

No. 07–8586. Nali v. United States District Court for 
the Western District of Michigan. C. A. 6th Cir. Certio­
rari denied. 

No. 07–8589. Thomas v. AWI et al. C. A. 9th Cir. Certio­
rari denied. Reported below: 508 F. 3d 1225. 
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No. 07–8590. Tabatabaee v. Georgia et al. C. A. 11th Cir. 
Certiorari denied. 

No. 07–8591. Taylor v. Hedgepeth, Acting Warden. C. A. 
9th Cir. Certiorari denied. Reported below: 235 Fed. Appx. 555. 

No. 07–8592. Tabatabaee v. Georgia. Ct. App. Ga. Certio­
rari denied. 

No. 07–8593. Thomas v. United States District Court for 
the Middle District of North Carolina. C. A. 4th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 974. 

No. 07–8594. Rodriguez v. Miller, Superintendent, East­

ern Correctional Facility. C. A. 2d Cir. Certiorari denied. 
Reported below: 499 F. 3d 136. 

No. 07–8598. Spuck v. Stowitzky, Superintendent, State 
Regional Correctional Facility at Mercer, et al. C. A. 
3d Cir. Certiorari denied. 

No. 07–8604. Walker v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 07–8609. Thomas v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 241 Fed. Appx. 989. 

No. 07–8612. Sellers v. Daniels, Governor of Indiana, 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 242 
Fed. Appx. 363. 

No. 07–8614. Ramirez v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–8616. Prather v. Texas. Ct. App. Tex., 1st Dist. 
Certiorari denied. Reported below: 238 S. W. 3d 399. 

No. 07–8619. Clarke v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 07–8625. Spencer v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 224 Fed. Appx. 298. 

No. 07–8639. Johnson v. Rozum, Superintendent, State 
Correctional Institution at Somerset, et al. C. A. 3d Cir. 
Certiorari denied. 
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No. 07–8643. Williams v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 07–8645. Jones v. Hood et al. C. A. 6th Cir. Certio­
rari denied. 

No. 07–8646. Murphy v. Elo, Warden. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 703. 

No. 07–8648. Reid v. Johnson et al. Sup. Ct. Va. Certio­
rari denied. 

No. 07–8653. Renneke v. Nebraska Department of 
Health and Human Services. Sup. Ct. Neb. Certiorari 
denied. 

No. 07–8655. Roundtree v. Lewis, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8656. K. A. v. Sacramento County Department of 
Health and Human Services. Ct. App. Cal., 3d App. Dist. 
Certiorari denied. 

No. 07–8665. Ochoa Canales v. Quarterman, Director, 
Texas Department of Criminal Justice, Correctional In­

stitutions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8668. Desmond v. Delaware. Sup. Ct. Del. Certio­
rari denied. Reported below: 937 A. 2d 139. 

No. 07–8669. Ely v. Michigan. Ct. App. Mich. Certiorari 
denied. 

No. 07–8671. DeLeon v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 07–8675. Adams v. Stubbs et al. C. A. 6th Cir. Certio­
rari denied. 

No. 07–8676. Adams v. Galloway et al. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8677. Boomershine v. Oklahoma. C. A. 10th Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 544. 

No. 07–8681. Johnson v. Annetts, Superintendent, Down­

state Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 
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No. 07–8685. Adams v. Ohio. Ct. App. Ohio, Lake County. 
Certiorari denied. 

No. 07–8687. Allen v. Bell, Warden. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 713. 

No. 07–8688. Barnes v. Henderson et al. C. A. 2d Cir. 
Certiorari denied. 

No. 07–8689. Barnett v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8690. McCain v. Stovall, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8692. Cole v. Alabama. Ct. Crim. App. Ala. Cer­
tiorari denied. Reported below: 9 So. 3d 581. 

No. 07–8697. Crosby v. Tilton, Director, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 234 Fed. Appx. 816. 

No. 07–8700. Samuel v. Marshall, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 279. 

No. 07–8703. Harris v. Booker, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 319. 

No. 07–8706. Johnson v. Keebler-Sunshine Biscuits, Inc., 
aka Keebler Co. C. A. 3d Cir. Certiorari denied. Reported 
below: 214 Fed. Appx. 239. 

No. 07–8710. Rodriguez v. Wynder, Superintendent, 
State Correctional Institution at Dallas. C. A. 3d Cir. 
Certiorari denied. 

No. 07–8711. Smith v. Hobbs et al. C. A. 8th Cir. Certio­
rari denied. 

No. 07–8713. Robinson v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 07–8716. Templeton v. Pope et al. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–8725. Gilliam v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 
Reported below: 480 F. 3d 1027. 
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No. 07–8729. Filchock v. Ohio. Ct. App. Ohio, Lake County. 
Certiorari denied. 

No. 07–8731. Houghton v. Hall, Superintendent, Two 
Rivers Correctional Institution. C. A. 9th Cir. Certio­
rari denied. 

No. 07–8733. Gaines v. Adams, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 253 Fed. Appx. 700. 

No. 07–8740. De Jesus Estacio v. Court of Appeals of 
Oregon et al. C. A. 9th Cir. Certiorari denied. 

No. 07–8742. Cage-Barile v. Church of Christ in Holly­

wood et al. Ct. App. Cal., 2d App. Dist. Certiorari denied. 

No. 07–8744. Douglas v. Blacketter, Superintendent, 
Eastern Oregon Correctional Institution. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8745. Smart v. Township of Gloucester, New Jer­

sey, et al. C. A. 3d Cir. Certiorari denied. Reported below: 
229 Fed. Appx. 87. 

No. 07–8747. Willacy v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 967 So. 2d 131. 

No. 07–8748. Carter v. Kelchner, Superintendent, State 
Correctional Institution at Camp Hill. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–8756. Knight v. Edwards, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 231 Fed. Appx. 253. 

No. 07–8764. Covington v. Mitsubishi Motor Manufactur­

ing of America, Inc., et al. C. A. 7th Cir. Certiorari denied. 

No. 07–8772. Allen v. Allen. Ct. App. D. C. Certiorari 
denied. 

No. 07–8773. Bramson v. Sulayman et al. C. A. 3d Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 84. 

No. 07–8776. Riddick v. Modeny et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 482. 
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No. 07–8779. Smiley v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 07–8781. Strickland v. Georgia. Ct. App. Ga. Certio­
rari denied. 

No. 07–8783. John v. Florida. Dist. Ct. App. Fla., 3d Dist. 
Certiorari denied. Reported below: 963 So. 2d 716. 

No. 07–8808. Cornett v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8809. Dickerson v. Donald et al. C. A. 11th Cir. 
Certiorari denied. 

No. 07–8815. Darlington v. Darlington. Super. Ct. Pa. 
Certiorari denied. 

No. 07–8817. Larner v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 07–8820. Arline v. Kelly, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 234 Fed. Appx. 126. 

No. 07–8821. Anderson v. Parker, Warden. Ct. Crim. App. 
Tenn. Certiorari denied. 

No. 07–8822. Amadi v. Federal Correctional Institu­

tions Fort Dix Health Services et al. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 256 Fed. Appx. 477. 

No. 07–8824. Adonai-Adoni v. DeFino et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–8828. Thorpe v. Erwin, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8829. Sarausad v. Waddington, Superintendent, 
Washington Corrections Center. C. A. 9th Cir. Certiorari 
denied. Reported below: 479 F. 3d 671. 

No. 07–8831. Witherow v. Nevada Board of Parole Com­

missioners et al. Sup. Ct. Nev. Certiorari denied. Reported 
below: 123 Nev. 305, 167 P. 3d 408. 
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No. 07–8835. Beras v. Ross. C. A. 2d Cir. Certiorari 
denied. 

No. 07–8838. Morrow v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 07–8839. Taek Sang Yoon v. Lopez et al. C. A. 9th 
Cir. Certiorari denied. 

No. 07–8851. Saunders v. Fischer, Commissioner, New 
York Department of Correctional Services, et al. C. A. 
2d Cir. Certiorari denied. 

No. 07–8853. St. Louis v. Delaware. Sup. Ct. Del. Certio­
rari denied. Reported below: 935 A. 2d 256. 

No. 07–8877. Saget v. Pennsylvania. Super. Ct. Pa. Cer­
tiorari denied. Reported below: 915 A. 2d 149. 

No. 07–8885. Norris v. Brooks, Superintendent, State 
Correctional Institution at Albion. C. A. 3d Cir. Certio­
rari denied. 

No. 07–8901. Lacy v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8906. Abdala v. Bureau of Immigration and Cus­

toms Enforcement et al. C. A. 9th Cir. Certiorari denied. 
Reported below: 488 F. 3d 1061. 

No. 07–8914. Temple v. Dann, Attorney General of Ohio, 
et al. Ct. App. Ohio, Franklin County. Certiorari denied. Re­
ported below: 244 Fed. Appx. 23. 

No. 07–8920. Drew v. Parker, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8932. Gaess v. Schomig. C. A. 9th Cir. Certiorari 
denied. Reported below: 252 Fed. Appx. 170. 

No. 07–8934. Forbes v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 258 Fed. Appx. 417. 

No. 07–8941. Spears v. Johnson, Director, Virginia De­

partment of Corrections, et al. C. A. 4th Cir. Certiorari 
denied. Reported below: 252 Fed. Appx. 550. 
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No. 07–8948. Sopheap Chheang v. California. Ct. App. 
Cal., 2d App. Dist. Certiorari denied. 

No. 07–8955. Sanders v. Lancaster. Ct. App. S. C. Cer­
tiorari denied. 

No. 07–8958. Sueing v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 07–8962. Hirschfield v. Superior Court of Califor­

nia, Sacramento County, et al. Ct. App. Cal., 3d App. Dist. 
Certiorari denied. 

No. 07–8970. Bird v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. 

No. 07–8983. Bennett v. Cuomo, Attorney General of 
New York, et al. C. A. 2d Cir. Certiorari denied. 

No. 07–8984. Bunting v. Bobby, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8992. Donato v. New Jersey. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 07–9012. Oswald v. Wisconsin. Ct. App. Wis. Certio­
rari denied. 

No. 07–9015. Gibbs v. Phelps, Warden, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–9036. Sadler v. Tilley. C. A. 4th Cir. Certiorari 
denied. Reported below: 239 Fed. Appx. 819. 

No. 07–9045. Battle v. Hall, Warden, et al. C. A. 11th 
Cir. Certiorari denied. Reported below: 240 Fed. Appx. 353. 

No. 07–9050. Glover v. Smith, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–9058. Fauconier v. Sondervan et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 230 Fed. Appx. 299. 

No. 07–9074. Kolar v. Mukasey, Attorney General. 
C. A. 11th Cir. Certiorari denied. 
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No. 07–9076. Handy v. Lampert, Director, Wyoming De­

partment of Corrections, et al. Sup. Ct. Wyo. Certiorari 
denied. 

No. 07–9078. Gore v. McNeil, Secretary, Florida Depart­

ment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 07–9083. Finfrock v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. 

No. 07–9091. Foushee v. Wiggins et al. C. A. 6th Cir. 
Certiorari denied. 

No. 07–9097. Eizember v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 164 P. 3d 208. 

No. 07–9106. Alexandre v. Maine. Sup. Jud. Ct. Me. Cer­
tiorari denied. Reported below: 927 A. 2d 1155. 

No. 07–9111. Cooper v. West Virginia. Cir. Ct. Cabell 
County, W. Va. Certiorari denied. 

No. 07–9118. Wallenstein, aka Fletcher v. Supreme 
Court of Pennsylvania. Sup. Ct. Pa. Certiorari denied. 

No. 07–9140. DiGianni v. National Evaluation Systems, 
Inc. C. A. 2d Cir. Certiorari denied. 

No. 07–9142. Robinson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 503 F. 3d 522. 

No. 07–9144. Stigler v. Minnesota. Ct. App. Minn. Cer­
tiorari denied. 

No. 07–9151. Forbes v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 253 Fed. Appx. 50. 

No. 07–9154. Hatcher v. McBride, Warden. Sup. Ct. App. 
W. Va. Certiorari denied. Reported below: 221 W. Va. 760, 656 
S. E. 2d 789. 

No. 07–9167. Comrie v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–9174. Schaeffer-Duffy v. District of Columbia. 
Ct. App. D. C. Certiorari denied. 

No. 07–9190. Allen v. United States; and 
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No. 07–9300. Smith v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 253 Fed. Appx. 841. 

No. 07–9192. Rangel Ortiz, aka Rangel v. United States. 
C. A. 3d Cir. Certiorari denied. Reported below: 252 Fed. 
Appx. 467. 

No. 07–9194. McWaine v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–9196. Phillips v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 25. 

No. 07–9200. Gray v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 253 Fed. Appx. 321. 

No. 07–9204. Jurgevich v. Colorado. Ct. App. Colo. Cer­
tiorari denied. 

No. 07–9206. Nason v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–9209. Abreu-Vasquez v. United States. C. A. 2d 
Cir. Certiorari denied. Reported below: 253 Fed. Appx. 132. 

No. 07–9215. Burton v. Young, Warden. C. A. 5th Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 909. 

No. 07–9218. Hendricks v. United States. C. A. 6th Cir. 
Certiorari denied. 

No. 07–9221. Rice v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 228 Fed. Appx. 367. 

No. 07–9222. Rosales v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 846. 

No. 07–9225. Smith v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 256 Fed. Appx. 850. 

No. 07–9226. Patterson v. Maryland. Ct. App. Md. Cer­
tiorari denied. Reported below: 401 Md. 76, 930 A. 2d 348. 

No. 07–9230. Turner v. California. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 
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No. 07–9232. Peterson v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 361 N. C. 587, 652 S. E. 
2d 216. 

No. 07–9233. Adamic v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–9234. Long v. United States. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–9239. Caballero v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–9240. Mattete v. United States. Ct. App. D. C. 
Certiorari denied. 

No. 07–9243. Abu Mezer v. United States. C. A. 2d Cir. 
Certiorari denied. 

No. 07–9244. White v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 255 Fed. Appx. 702. 

No. 07–9248. Sandoval v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 385. 

No. 07–9249. Quinones-Muela v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 514 F. 3d 393. 

No. 07–9255. Smith v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 253 Fed. Appx. 896. 

No. 07–9257. Mendieta-Garza v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 254 Fed. Appx. 307. 

No. 07–9259. Long Neck v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 07–9264. Love v. Roberts, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 259 Fed. Appx. 58. 

No. 07–9273. Barth v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 07–9275. Wooderts v. Berkebile, Warden. C. A. 5th 
Cir. Certiorari denied. Reported below: 257 Fed. Appx. 771. 

No. 07–9278. Guerrero-Ramirez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 253 Fed. Appx. 404. 
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No. 07–9283. Diaz v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 254 Fed. Appx. 13. 

No. 07–9284. Richardson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 386. 

No. 07–9286. Young v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–9288. Ward v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–9290. Zaldivar-Fuentes v. United States. C. A. 
4th Cir. Certiorari denied. Reported below: 248 Fed. Appx. 488. 

No. 07–9291. White v. Arkansas. Sup. Ct. Ark. Certio­
rari denied. 

No. 07–9294. Price v. United States. C. A. 2d Cir. Certio­
rari denied. Reported below: 204 Fed. Appx. 993. 

No. 07–9298. Brown v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 253 Fed. Appx. 324. 

No. 07–9299. Bat, aka Batres-Hernandez v. United 
States (Reported below: 253 Fed. Appx. 430); Carreon-Ovalle 
v. United States (253 Fed. Appx. 419); Castillo-Quintero v. 
United States (253 Fed. Appx. 434); Coronado-Loera v. 
United States (253 Fed. Appx. 421); Cruz-Sanchez v. United 
States (253 Fed. Appx. 424); Fraire-Gonzalez v. United 
States (253 Fed. Appx. 422); Garcia-Mejia v. United States 
(253 Fed. Appx. 456); Herrera-Longoria, aka Hernandez-

Garcia v. United States (253 Fed. Appx. 459); Martinez-

Cecena v. United States (253 Fed. Appx. 442); Molina-De La 
O v. United States (253 Fed. Appx. 425); Ortiz-Martinez v. 
United States (253 Fed. Appx. 426); Ovalle-Chavez v. United 
States (256 Fed. Appx. 663); Salazar-Orozco v. United States 
(253 Fed. Appx. 434); Sarabia-Pichardo v. United States (253 
Fed. Appx. 436); and Velasquez v. United States (253 Fed. 
Appx. 443). C. A. 5th Cir. Certiorari denied. 

No. 07–9302. Dupes v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 513 F. 3d 338. 

No. 07–9306. Dade v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 136 Fed. Appx. 973. 
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No. 07–9311. Northrop v. Lindsay, Warden. C. A. 3d Cir. 
Certiorari denied. Reported below: 256 Fed. Appx. 446. 

No. 07–9313. Williams v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 257 Fed. Appx. 14. 

No. 07–9319. Mathis v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 513. 

No. 07–9326. Lowery v. Astrue, Commissioner of Social 
Security. C. A. 4th Cir. Certiorari denied. Reported below: 
241 Fed. Appx. 960. 

No. 07–9328. Ramos Prodencio v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 250 Fed. Appx. 43. 

No. 07–9335. Perroton v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 255 Fed. Appx. 267. 

No. 07–9336. Riggins v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 255 Fed. Appx. 401. 

No. 07–9338. Burks v. Hepp. C. A. 7th Cir. Certiorari 
denied. 

No. 07–9340. Zamora-Alvarez v. United States. C. A. 9th 
Cir. Certiorari denied. 

No. 07–9343. Townsend v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 885. 

No. 07–9344. Lang v. McNeil, Secretary, Florida Depart­

ment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. 

No. 07–9350. Lindsay v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 254 Fed. Appx. 168. 

No. 07–9352. Nelson v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 251 Fed. Appx. 300. 

No. 07–9353. Douglas v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 07–9354. Cordova-Barraza v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 254 Fed. Appx. 347. 



552ORD Unit: $PT2 [02-07-12 18:41:49] PGT: ORDBV (Bound Volume)

1274 OCTOBER TERM, 2007 

March 17, 2008 552 U. S. 

No. 07–9357. Gonzalez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 387. 

No. 07–9360. Fisher v. United States. C. A. 3d Cir. Cer­
tiorari denied. Reported below: 502 F. 3d 293. 

No. 07–9365. Johnson v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–9367. Hutchinson, aka Porter v. United States. 
C. A. 11th Cir. Certiorari denied. Reported below: 253 Fed. 
Appx. 883. 

No. 07–9370. Foster et al. v. United States. C. A. 4th 
Cir. Certiorari denied. Reported below: 507 F. 3d 233. 

No. 07–9371. Campos-Herrera v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 249 Fed. Appx. 548. 

No. 07–9373. Dickerson v. United States. C. A. 1st Cir. 
Certiorari denied. Reported below: 514 F. 3d 60. 

No. 07–9374. Choate v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 239 Fed. Appx. 255. 

No. 07–9380. Porter v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–9381. Oliver v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 262 Fed. Appx. 132. 

No. 07–9382. McQueen v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 254 Fed. Appx. 170. 

No. 07–9385. Obot et ux. v. Commissioner of Internal 
Revenue. C. A. 2d Cir. Certiorari denied. Reported below: 
254 Fed. Appx. 57. 

No. 07–9388. Cortez v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 252 Fed. Appx. 887. 

No. 07–9391. Boitnott v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 939 A. 2d 75. 

No. 07–9392. McIntosh v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 254 Fed. Appx. 928. 
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No. 07–9393. Abdul-Jillil v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 609. 

No. 07–9396. Sereno-Villasenor v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 254 Fed. Appx. 607. 

No. 07–9397. Smith v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 254 Fed. Appx. 186. 

No. 07–9404. Johnson v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 254 Fed. Appx. 679. 

No. 07–9417. Viers et al. v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 381. 

No. 07–659. Phoenix of Broward, Inc. v. McDonald’s Corp. 
C. A. 11th Cir. Certiorari denied. Justice Alito took no part 
in the consideration or decision of this petition. Reported below: 
489 F. 3d 1156. 

No. 07–788. Shaw et al. v. City of Pasco, Washington. 
Sup. Ct. Wash. Motion of Rental Housing Association of Puget 
Sound et al. for leave to file a brief as amici curiae out of time 
denied. Certiorari denied. Reported below: 161 Wash. 2d 450, 
166 P. 3d 1157. 

No. 07–791. Shank, Trustee of the Shank Irrevocable 
Trust, et al. v. Administrative Committee of the Wal-

Mart Stores, Inc. Associates’ Health and Welfare Plan. 
C. A. 8th Cir. Certiorari denied. Justice Breyer took no part 
in the consideration or decision of this petition. Reported below: 
500 F. 3d 834. 

No. 07–868. Ohio Pyro, Inc., et al. v. Ohio Department of 
Commerce, Division of State Fire Marshal, et al. Sup. Ct. 
Ohio. Motion of petitioners to defer consideration of petition for 
writ of certiorari denied. Certiorari denied. Reported below: 
115 Ohio St. 3d 375, 875 N. E. 2d 550. 

No. 07–886. Iowa v. Bentley. Sup. Ct. Iowa. Motion of re­
spondent for leave to proceed in forma pauperis granted. Mo­
tion of National District Attorneys Association for leave to file a 
brief as amicus curiae granted. Certiorari denied. Reported 
below: 739 N. W. 2d 296. 
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No. 07–906. Rohm and Haas Pension Plan v. Williams, 
Individually and on Behalf of All Others Similarly Situ­

ated. C. A. 7th Cir. Motions of Chamber of Commerce of the 
United States of America and National Association of Manufactur­
ers for leave to file briefs as amici curiae granted. Certiorari 
denied. Reported below: 497 F. 3d 710. 

No. 07–924. Microsoft Corp. v. Novell, Inc. C. A. 4th Cir. 
Certiorari denied. The Chief Justice took no part in the con­
sideration or decision of this petition. Reported below: 505 F. 
3d 302. 

No. 07–925. Christiansen v. Bank of America National 
Trust & Savings Assn. et al. C. A. 9th Cir. Certiorari de­
nied. Justice Breyer took no part in the consideration or deci­
sion of this petition. Reported below: 256 Fed. Appx. 957. 

No. 07–957. Gupta v. Walt Disney World Co. C. A. 11th 
Cir. Certiorari denied. Justice Alito took no part in the con­
sideration or decision of this petition. Reported below: 256 
Fed. Appx. 279. 

No. 07–982. Asad v. International Business Machines 
Corp. C. A. 9th Cir. Certiorari denied. Justice Breyer took 
no part in the consideration or decision of this petition. Reported 
below: 242 Fed. Appx. 443. 

Rehearing Denied 

No. 06–12099. Gaytan-Gonzalez, aka Gonzalez v. United 
States, ante, p. 1061; 

No. 07–338. Struve v. Wicomico County, Maryland, ante, 
p. 1097; 

No. 07–667. Vereen v. Deutsche Bank National Trust 
Co. et al., ante, p. 1143; 

No. 07–737. Springer v. Internal Revenue Service ex 
rel. United States, ante, p. 1143; 

No. 07–738. Springer v. Internal Revenue Service ex 
rel. United States, ante, p. 1143; 

No. 07–739. Springer v. Internal Revenue Service ex 
rel. United States, ante, p. 1143; 

No. 07–6538. Ashraf v. United States, ante, p. 1104; 
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No. 07–7103. Simmons v. Shasta County, California, et 
al., ante, p. 1108; 

No. 07–7233. Clark v. St. Joseph/Candler Health Sys­

tems et al., ante, p. 1111; 
No. 07–7272. Lloyd v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 1112; 

No. 07–7277. Ward v. Illinois, ante, p. 1113; 
No. 07–7284. Ellis v. Texas, ante, p. 1113; 
No. 07–7340. Griggs v. Upton, Warden, ante, p. 1114; 
No. 07–7354. Williams v. Prince George’s County, Mary­

land, et al., ante, p. 1115; 
No. 07–7454. Skorychenko v. Women’s Community, Inc., 

et al., ante, p. 1118; 
No. 07–7462. Sorlien v. Michigan, ante, p. 1147; 
No. 07–7495. Murry v. Mukasey, Attorney General, ante, 

p. 1118; 
No. 07–7505. Thompson v. Shilling et al., ante, p. 1148; 
No. 07–7523. Hofland v. Hofland, ante, p. 1148; 
No. 07–7540. Castaldo v. Colorado Industrial Claim Ap­

peals Office et al., ante, p. 1148; 
No. 07–7589. Davis v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 1149; 

No. 07–7752. Censke v. Laurilla et al., ante, p. 1168; 
No. 07–7757. In re Poydras, ante, p. 1165; 
No. 07–7760. Burroughs v. BellSouth Telecommunica­

tions, Inc., et al., ante, p. 1168; 
No. 07–7831. Lacefield v. United States, ante, p. 1126; 
No. 07–8078. Jacobs v. Internal Revenue Service, ante, 

p. 1155; and 
No. 07–8263. In re Tate, ante, p. 1139. Petitions for rehear­

ing denied. 

March 21, 2008 

Dismissal Under Rule 46 

No. 07–9143. Sloan v. California. Sup. Ct. Cal. Certiorari 
dismissed under this Court’s Rule 46.1. Reported below: 42 Cal. 
4th 110, 164 P. 3d 568. 
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Appeal Dismissed 

No. 07–953. Citizens United v. Federal Election Commis­

sion. Appeal from D. C. D. C. dismissed for want of jurisdiction. 
Justice Breyer would affirm the judgment. Reported below: 
530 F. Supp. 2d 274. 

Certiorari Granted—Vacated and Remanded 

No. 07–9256. Gonzales Sanchez v. United States. C. A. 
10th Cir. Reported below: 252 Fed. Appx. 900; and 

No. 07–9289. Williams v. United States. C. A. 4th Cir. 
Reported below: 254 Fed. Appx. 209. Motions of petitioners for 
leave to proceed in forma pauperis granted. Certiorari granted, 
judgments vacated, and cases remanded for further consideration 
in light of Gall v. United States, ante, p. 38. 

Certiorari Dismissed 

No. 07–8950. Thompson v. Davis, Warden. C. A. 6th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. As 
petitioner has repeatedly abused this Court’s process, the Clerk 
is directed not to accept any further petitions in noncriminal mat­
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U. S. 1 (1992) (per curiam). Justice Stevens dissents. See 
id., at 4, and cases cited therein. 

No. 07–9195. Murray v. Souter, Associate Justice, Su­

preme Court of the United States, et al. C. A. 2d Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied, and certiorari dismissed. See this Court’s Rule 39.8. Jus­

tice Souter took no part in the consideration or decision of this 
motion and this petition. 

Miscellaneous Orders 

No. D–2452. In re Discipline of Mirarchi. Charles P. Mir­
archi III, of West Chester, Pa., is suspended from the practice of 
law in this Court, and a rule will issue, returnable within 40 days, 
requiring him to show cause why he should not be disbarred from 
the practice of law in this Court. 
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No. 07M56. Webster v. Johnson, Director, Virginia De­

partment of Corrections; and 
No. 07M58. Rojas-Vega v. Staton et al. Motions to direct 

the Clerk to file petitions for writs of certiorari out of time denied. 

No. 07M57. Phillips v. United Parcel Service, Inc. Mo­
tion for leave to proceed in forma pauperis with the declaration 
of indigency filed under seal denied. 

No. 07–9250. Rechanik v. Microsoft Corp. C. A. 7th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied. Petitioner is allowed until April 14, 2008, within which to 
pay the docketing fee required by Rule 38(a) and to submit a 
petition in compliance with Rule 33.1 of the Rules of this Court. 
The Chief Justice took no part in the consideration or decision 
of this motion. 

No. 07–9641. In re Dunbar. Petition for writ of habeas cor­
pus denied. 

No. 07–950. In re Tello; 
No. 07–8790. In re Rolle; and 
No. 07–8940. In re Rolle. Petitions for writs of mandamus 

denied. 

No. 07–9379. In re Mothershed. Petition for writ of man­
damus denied. Justice Breyer took no part in the consider­
ation or decision of this petition. 

Certiorari Granted 

No. 07–608. United States v. Hayes. C. A. 4th Cir. Cer­
tiorari granted. Reported below: 482 F. 3d 749. 

No. 07–751. Pearson et al. v. Callahan. C. A. 10th Cir. 
Certiorari granted. In addition to the questions presented by the 
petition, the parties are directed to brief and argue the following 
question: “Whether the Court’s decision in Saucier v. Katz, 533 
U. S. 194 (2001), should be overruled?” Reported below: 494 
F. 3d 891. 

Certiorari Denied 

No. 07–662. AARP et al. v. Equal Employment Opportu­

nity Commission. C. A. 3d Cir. Certiorari denied. Reported 
below: 489 F. 3d 558. 
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No. 07–801. Dobbs v. Mehrlich. C. A. 2d Cir. Certiorari 
denied. Reported below: 227 Fed. Appx. 63. 

No. 07–826. Graham v. United States; and 
No. 07–850. Dresbach v. United States. C. A. 6th Cir. 

Certiorari denied. Reported below: 484 F. 3d 413. 

No. 07–839. Arpaio, Sheriff, Maricopa County, Arizona, 
et al. v. Doe, Individually and on Behalf of All Others 
Similarly Situated. Ct. App. Ariz. Certiorari denied. Re­
ported below: 214 Ariz. 237, 150 P. 3d 1258. 

No. 07–935. Scruggs v. Lee et al. C. A. 11th Cir. Certio­
rari denied. Reported below: 256 Fed. Appx. 229. 

No. 07–941. Ameriquest Mortgage Securities, Inc. v. 
Hamm et al. C. A. 7th Cir. Certiorari denied. Reported 
below: 506 F. 3d 525. 

No. 07–947. Raiser v. Kono et al. C. A. 10th Cir. Certio­
rari denied. Reported below: 245 Fed. Appx. 732. 

No. 07–949. White v. Collins, Chapter 7 Trustee. C. A. 
1st Cir. Certiorari denied. 

No. 07–959. County Materials Corp. v. Allan Block Corp. 
C. A. 7th Cir. Certiorari denied. Reported below: 502 F. 3d 730. 

No. 07–967. Horton v. Commission on Teacher Creden­

tialing. Ct. App. Cal., 4th App. Dist., Div. 1. Certiorari 
denied. 

No. 07–996. Ahmed v. Ohio. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 

No. 07–1038. Polone v. Commissioner of Internal Reve­

nue. C. A. 9th Cir. Certiorari denied. Reported below: 505 
F. 3d 966. 

No. 07–1045. Patridge v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 507 F. 3d 1092. 

No. 07–1065. Fiorillo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 257 Fed. Appx. 31. 

No. 07–1069. Burroughs v. Department of the Army. 
C. A. Fed. Cir. Certiorari denied. Reported below: 254 Fed. 
Appx. 814. 
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No. 07–1084. Leland v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–1088. Ross v. United States. C. A. 6th Cir. Certio­
rari denied. Reported below: 502 F. 3d 521. 

No. 07–1093. Stoner v. Santa Clara County Office of 
Education et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 502 F. 3d 1116. 

No. 07–7202. Smalling v. Stearnes, Warden, et al. C. A. 
9th Cir. Certiorari denied. 

No. 07–7685. Colino, aka Colino-Cavero v. United States. 
C. A. 9th Cir. Certiorari denied. 

No. 07–7806. Lucas v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 499 F. 3d 769. 

No. 07–7993. Pena-Flores v. United States. C. A. 10th 
Cir. Certiorari denied. Reported below: 240 Fed. Appx. 281. 

No. 07–8083. Smith et al. v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 498 F. 3d 278. 

No. 07–8157. Laws v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 239 Fed. Appx. 939. 

No. 07–8186. Sifuentes-Flores v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 242 Fed. Appx. 280. 

No. 07–8261. Nenno v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
489 F. 3d 214. 

No. 07–8356. Grant v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 490 F. 3d 627. 

No. 07–8386. Henderson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 250 Fed. Appx. 34. 

No. 07–8411. Bey v. Mitchell, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 500 F. 3d 514. 

No. 07–8432. Belden v. Wyoming Department of Correc­

tions et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 251 Fed. Appx. 512. 
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No. 07–8763. Evans v. Suter, Clerk, Supreme Court of 
the United States. C. A. 5th Cir. Certiorari denied. Re­
ported below: 260 Fed. Appx. 726. 

No. 07–8791. Smith v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8801. Salkeld v. Tennis, Superintendent, State 
Correctional Institution at Rockview, et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–8842. Chambers v. Jacobson et al. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8843. Adonai-Adoni v. King, Commissioner, Phila­

delphia Prison System, et al. C. A. 3d Cir. Certiorari 
denied. 

No. 07–8847. Thomas v. Jones, Warden, et al. C. A. 11th 
Cir. Certiorari denied. 

No. 07–8849. Walker v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8855. Lancaster v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8861. Masters v. Screen Actors Guild, Inc. C. A. 
9th Cir. Certiorari denied. Reported below: 256 Fed. Appx. 107. 

No. 07–8868. Nee v. Cain, Warden. C. A. 5th Cir. Certio­
rari denied. 

No. 07–8870. Martin v. Pepper. C. A. 4th Cir. Certiorari 
denied. Reported below: 239 Fed. Appx. 786. 

No. 07–8871. Wise v. Washington Department of Cor­

rections et al. C. A. 9th Cir. Certiorari denied. Reported 
below: 244 Fed. Appx. 106. 

No. 07– 8873. Watkins v. Washington. Ct. App. Wash. 
Certiorari denied. Reported below: 136 Wash. App. 240, 148 P. 
3d 1112. 
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No. 07–8874. Ramirez v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8878. Sanchez v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8879. Thomas v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 225 Fed. Appx. 93. 

No. 07–8880. Wolf v. Shemwell et al. Ct. App. Tex., 12th 
Dist. Certiorari denied. 

No. 07–8881. Patterson v. California. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. 

No. 07–8882. Jones v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 07–8884. Kevilly v. Honorof et al. Ct. App. N. Y. 
Certiorari denied. Reported below: 9 N. Y. 3d 1017, 881 N. E. 
2d 217. 

No. 07–8887. Williams v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 967 So. 2d 735. 

No. 07–8892. Anderson v. California. Sup. Ct. Cal. Cer­
tiorari denied. 

No. 07–8896. Walton v. Texas. Ct. App. Tex., 14th Dist. 
Certiorari denied. 

No. 07–8898. Matlock v. California. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. 

No. 07–8904. Messer v. Florida. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 967 So. 2d 213. 

No. 07–8909. Bingham v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8910. Benson v. Potter, Postmaster General, 
et al. C. A. 7th Cir. Certiorari denied. Reported below: 210 
Fed. Appx. 530. 
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No. 07–8911. Arizmendi v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8915. Ward v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 07–8919. Viele v. California. Ct. App. Cal., 4th App. 
Dist., Div. 3. Certiorari denied. 

No. 07–8922. Bone v. Georgia. Sup. Ct. Ga. Certiorari 
denied. 

No. 07–8923. Tisdol v. Milgram, Attorney General of 
New Jersey. C. A. 3d Cir. Certiorari denied. 

No. 07–8925. Liston v. Oregon. Ct. App. Ore. Certiorari 
denied. Reported below: 212 Ore. App. 703, 159 P. 3d 335. 

No. 07–8926. Vaughn v. New York. App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 36 
App. Div. 3d 434, 831 N. Y. S. 2d 27. 

No. 07–8927. O’Donnell v. Gundy, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–8928. Gugliara v. Seidlin, Judge, Circuit Court 
of Florida, 17th Judicial Circuit, et al. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–8929. Heath v. Iowa. Ct. App. Iowa. Certiorari de­
nied. Reported below: 736 N. W. 2d 267. 

No. 07–8933. Greene v. Robert Half International, Inc. 
C. A. 9th Cir. Certiorari denied. Reported below: 235 Fed. 
Appx. 560. 

No. 07–8936. Ivey v. Ozmint, Director, South Carolina 
Department of Corrections. Ct. Common Pleas of Orange­
burg County, S. C. Certiorari denied. 

No. 07–8943. Davis v. Cox et al. C. A. 9th Cir. Certiorari 
denied. Reported below: 252 Fed. Appx. 146. 

No. 07–8947. Kehano v. Hawaii et al. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 202 Fed. Appx. 208. 
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No. 07–8951. Thomas v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 225 Fed. Appx. 186. 

No. 07–8954. Sanabria v. Pennsylvania. Super. Ct. Pa. 
Certiorari denied. Reported below: 932 A. 2d 262. 

No. 07–8956. Smith v. Thornton, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 07–8957. Spuck v. Lynch. Super. Ct. Pa. Certiorari 
denied. 

No. 07–8961. Cardenas Amezola v. Scribner, Warden. 
C. A. 9th Cir. Certiorari denied. 

No. 07–8964. Wiltz v. Middlesex County Office of the 
Prosecutor et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 249 Fed. Appx. 944. 

No. 07–8967. Butler v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. Reported below: 241 Fed. Appx. 397. 

No. 07–8968. Bowman v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 372 Ill. App. 3d 1094, 940 
N. E. 2d 305. 

No. 07–8973. Entzi v. Redmann et al. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 485 F. 3d 998. 

No. 07–8974. Danielson v. Tilton, Secretary, California 
Department of Corrections and Rehabilitation. C. A. 9th 
Cir. Certiorari denied. 

No. 07–8976. Viray v. California. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 

No. 07–8981. Ibarra Arreola v. Skolnik, Director, Ne­

vada Department of Corrections, et al. C. A. 9th Cir. 
Certiorari denied. Reported below: 252 Fed. Appx. 154. 

No. 07–8985. Williams v. Breslin, Superintendent, Ar­

thur Kill Correctional Facility. C. A. 2d Cir. Certiorari 
denied. 
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No. 07–9024. Morgan v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 42 Cal. 4th 593, 170 P. 3d 129. 

No. 07–9025. Mendoza v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 42 Cal. 4th 686, 171 P. 3d 2. 

No. 07–9028. Lopez-Chavez v. Nooth, Superintendent, 
Snake River Correctional Institution. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 251 Fed. Appx. 425. 

No. 07–9049. Triplett v. King, Superintendent, South 
Mississippi Correctional Institution, et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 250 Fed. Appx. 107. 

No. 07–9059. Guinn v. Kemna, Superintendent, Cross­

roads Correctional Center. C. A. 8th Cir. Certiorari de­
nied. Reported below: 489 F. 3d 351. 

No. 07–9066. Habersham v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 965 So. 2d 122. 

No. 07–9070. Tarvin v. Texas Board of Criminal Justice 
et al. C. A. 5th Cir. Certiorari denied. 

No. 07–9071. Taylor v. Buss, Superintendent, Indiana 
State Prison. C. A. 7th Cir. Certiorari denied. 

No. 07–9082. Hewitt v. Florida. C. A. 11th Cir. Certio­
rari denied. 

No. 07–9092. Diaz v. Smith, Superintendent, Shawangunk 
Correctional Facility. C. A. 2d Cir. Certiorari denied. 

No. 07–9101. Harris v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 164 P. 3d 1103. 

No. 07–9114. Morency v. Virginia. Sup. Ct. Va. Certiorari 
denied. Reported below: 274 Va. 569, 649 S. E. 2d 682. 

No. 07–9117. Baccus v. Burtt, Warden, et al. C. A. 4th 
Cir. Certiorari denied. Reported below: 241 Fed. Appx. 973. 

No. 07–9121. Amali v. Mukasey, Attorney General. C. A. 
5th Cir. Certiorari denied. Reported below: 235 Fed. Appx. 212. 

No. 07–9139. Davis v. Farwell, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 253 Fed. Appx. 631. 
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No. 07–9160. Holloman v. Florida. Sup. Ct. Fla. Certio­
rari denied. Reported below: 970 So. 2d 342. 

No. 07–9197. Serfling v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 504 F. 3d 672. 

No. 07–9198. Thompson v. California. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. 

No. 07–9220. Rivera v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–9223. Rodland v. Patrick, Superintendent, State 
Correctional Institution at Houtzdale. C. A. 3d Cir. 
Certiorari denied. 

No. 07–9229. Teti v. Clarke, Commissioner, Massachu­

setts Department of Correction. C. A. 1st Cir. Certiorari 
denied. Reported below: 507 F. 3d 50. 

No. 07–9231. Watts v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 185 N. C. App. 539, 648 
S. E. 2d 862. 

No. 07–9235. Macavilca-Parco v. Mukasey, Attorney Gen­

eral. C. A. 9th Cir. Certiorari denied. 

No. 07–9252. Reyes v. Tovar. Ct. App. Ariz. Certiorari 
denied. 

No. 07–9253. Sampson v. Florida. Sup. Ct. Fla. Certiorari 
denied. Reported below: 969 So. 2d 1015. 

No. 07–9254. Spears v. West Virginia. Cir. Ct. Ohio 
County, W. Va. Certiorari denied. 

No. 07–9263. Singletary v. Brooks, Superintendent, 
State Correctional Institution at Albion, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 07–9277. Hoffman v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–9292. Walsh v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 250 Fed. Appx. 310. 
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No. 07–9293. Milton v. Peake, Secretary of Veterans Af­

fairs. C. A. 5th Cir. Certiorari denied. Reported below: 256 
Fed. Appx. 655. 

No. 07–9297. Boyce v. Schriro, Director, Arizona De­

partment of Corrections, et al. C. A. 9th Cir. Certiorari 
denied. 

No. 07–9301. Dockery v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 1000. 

No. 07–9312. Watkins v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 252 Fed. Appx. 667. 

No. 07–9323. Bennett v. Fischer, Superintendent, Sing 
Sing Correctional Facility. C. A. 2d Cir. Certiorari denied. 
Reported below: 246 Fed. Appx. 761. 

No. 07–9329. Miller v. United States. C. A. Fed. Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 617. 

No. 07–9345. Mathis v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 255 Fed. Appx. 600. 

No. 07–9384. Cummings v. Equal Employment Opportu­

nity Commission et al. C. A. 4th Cir. Certiorari denied. Re­
ported below: 238 Fed. Appx. 1000. 

No. 07–9399. Vincent v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 255 Fed. Appx. 572. 

No. 07–9408. Rose v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 261 Fed. Appx. 652. 

No. 07–9410. Solomon v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 257 Fed. Appx. 901. 

No. 07–9411. Ruiz-Hernandez v. United States. C. A. 7th 
Cir. Certiorari denied. 

No. 07–9418. Riasces Torres v. United States. C. A. 11th 
Cir. Certiorari denied. 

No. 07–9419. Tellier v. United States. C. A. 2d Cir. Cer­
tiorari denied. 
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No. 07–9422. Gomez v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 253 Fed. Appx. 431. 

No. 07–9423. Greene v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 305. 

No. 07–9424. Grayson v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 258 Fed. Appx. 170. 

No. 07–9426. Goodley v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–9427. Arquimides Ibarra v. United States. C. A. 
8th Cir. Certiorari denied. Reported below: 263 Fed. Appx. 536. 

No. 07–9437. Scott v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–9438. Grose v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 254 Fed. Appx. 190. 

No. 07–9439. Rodriguez-Olmos, aka Olmos-Rodriguez, aka 
Rodriguez, aka Olmos, aka Rodriguez-Perez v. United 
States. C. A. 5th Cir. Certiorari denied. Reported below: 263 
Fed. Appx. 441. 

No. 07–9440. Robinson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 272 Fed. Appx. 421. 

No. 07–9444. Andujar-Arias v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 507 F. 3d 734. 

No. 07–9445. Adams v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 254 Fed. Appx. 639. 

No. 07–9449. Allums v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–9458. Gonzalez-Valero v. United States. C. A. 1st 
Cir. Certiorari denied. Reported below: 507 F. 3d 749. 

No. 07–9459. Goana-Cervantes v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 256 Fed. Appx. 130. 

No. 07–9463. Webster v. United States. C. A. 11th Cir. 
Certiorari denied. 
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No. 07–9464. Williams v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 506 F. 3d 151. 

No. 07–9467. Watson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 255 Fed. Appx. 876. 

No. 07–9473. Rose v. United States. C. A. 4th Cir. Certio­
rari denied. Reported below: 259 Fed. Appx. 542. 

No. 07–9475. Sturgeon v. Randolph, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 07–9477. Simpson v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 226 Fed. Appx. 556. 

No. 07–9479. Lira-Esquivel v. United States. C. A. 7th 
Cir. Certiorari denied. Reported below: 509 F. 3d 820. 

No. 07–9481. Roberts v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 255 Fed. Appx. 849. 

No. 07–9485. Titlbach v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–9487. Fouche v. DiGuglielmo, Superintendent, 
State Correctional Institution at Graterford. C. A. 3d 
Cir. Certiorari denied. 

No. 07–9493. Ferguson v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–9495. Fairey et ux. v. Commissioner of Internal 
Revenue. C. A. 11th Cir. Certiorari denied. 

No. 07–9498. Rhines v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–9505. Perez v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 256 Fed. Appx. 383. 

No. 07–9507. Lua-Gutierrez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 256 Fed. Appx. 84. 

No. 07–9508. Rodriguez-Duran v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 507 F. 3d 749. 

No. 07–9509. Morelis-Escalona v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 507 F. 3d 479. 
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No. 07–9514. Watkins v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 254 Fed. Appx. 955. 

No. 07–9515. Sanchez v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 247 Fed. Appx. 951. 

No. 07–9517. McCray v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 272 Fed. Appx. 541. 

No. 07–9518. LeMay v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 255 Fed. Appx. 266. 

No. 07–9520. Jones v. Virginia. Sup. Ct. Va. Certiorari 
denied. 

No. 07–9521. Milanes-Sanchez v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 255 Fed. Appx. 265. 

No. 07–9523. Toson v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 255 Fed. Appx. 206. 

No. 07–9527. Carbajal-Diaz v. United States (Reported 
below: 508 F. 3d 804); Tamayo-Zaragoza v. United States (262 
Fed. Appx. 683); Hernandez-Mendez v. United States (262 
Fed. Appx. 659); Lopez-Espinoza v. United States (263 Fed. 
Appx. 431); Landin-Banda v. United States (262 Fed. Appx. 
658); Ramirez-Gomez, aka Cavazos-Gomez v. United States 
(263 Fed. Appx. 432); Delgado-Aranda, aka Delgado v. 
United States (263 Fed. Appx. 430); Rojas v. United States 
(265 Fed. Appx. 336); Chavez-Sifuentes v. United States (266 
Fed. Appx. 324); and Alaniz-Garcia v. United States (262 Fed. 
Appx. 660). C. A. 5th Cir. Certiorari denied. 

No. 07–9528. Davis v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 508 F. 3d 461. 

No. 07–9533. Arevalo-Huerta v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 256 Fed. Appx. 94. 

No. 07–9535. Builes v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–9536. Preyear v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 257 Fed. Appx. 214. 

No. 07–946. California Public Employees’ Retirement 
System v. New York Stock Exchange, Inc. C. A. 2d Cir. 
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Certiorari denied. Justice Breyer took no part in the consider­
ation or decision of this petition. Reported below: 503 F. 3d 89. 

No. 07–960. Ohio v. Siler. Sup. Ct. Ohio. Motion of Na­
tional District Attorneys Association for leave to file a brief as 
amicus curiae granted. Motion of respondent for leave to pro­
ceed in forma pauperis granted. Certiorari denied. Reported 
below: 116 Ohio St. 3d 39, 876 N. E. 2d 534. 

No. 07–965. Maurice Mitchell Innovations, L. P. v. Intel 
Corp. C. A. Fed. Cir. Certiorari denied. The Chief Justice 
and Justice Alito took no part in the consideration or decision 
of this petition. Reported below: 249 Fed. Appx. 184. 

No. 07–8286. Oliverez v. Alamger, Warden. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consider­
ation or decision of this petition. 

Rehearing Denied 

No. 07–5888. Judd v. United States, ante, p. 933; 
No. 07–7156. Daley v. Massachusetts et al., ante, p. 1109; 
No. 07–7172. Heijnen v. United States, ante, p. 1051; 
No. 07–7173. Heijnen v. United States, ante, p. 1051; 
No. 07–7223. Joseph v. Astrue, Commissioner of Social 

Security, ante, p. 1111; 
No. 07–7292. Brown v. United States, ante, p. 1190; 
No. 07–7422. Ware v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 1117; 

No. 07–7579. Creveling v. Treser et al., ante, p. 1120; and 
No. 07–7585. Cooper v. McDonough, Secretary, Florida 

Department of Corrections, ante, p. 1149. Petitions for re­
hearing denied. 

March 31, 2008 

Certiorari Granted—Vacated and Remanded 

No. 07–9376. Everhart v. United States. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re­
manded for further consideration in light of Gall v. United States, 
ante, p. 38, and Kimbrough v. United States, ante, p. 85. Re­
ported below: 245 Fed. Appx. 316. 
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Certiorari Dismissed 

No. 07–9633. Fields v. United States Court of Appeals 
for the Eleventh Circuit. C. A. 11th Cir. Motion of peti­
tioner for leave to proceed in forma pauperis denied, and certio­
rari dismissed. See this Court’s Rule 39.8. As petitioner has 
repeatedly abused this Court’s process, the Clerk is directed not 
to accept any further petitions in noncriminal matters from peti­
tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar­
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). Justice Stevens dissents. See id., at 4, and 
cases cited therein. 

Miscellaneous Orders 

No. 07M59. Luker v. Beasley et al.; and 
No. 07M60. Taylor et ux. v. Jacobs et al. Motions to di­

rect the Clerk to file petitions for writs of certiorari out of time 
denied. 

No. 06–7517. Irizarry v. United States. C. A. 11th Cir. 
[Certiorari granted, ante, p. 1086.] Motion of the Solicitor Gen­
eral for divided argument granted. 

No. 07–210. Bridge et al. v. Phoenix Bond & Indemnity 
Co. et al. C. A. 7th Cir. [Certiorari granted, ante, p. 1087.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted. 

No. 07–343. Kennedy v. Louisiana. Sup. Ct. La. [Certio­
rari granted, ante, p. 1087.] Motion of Texas et al. for leave 
to participate in oral argument as amici curiae and for divided 
argument granted. 

No. 07–371. Taylor v. Sturgell, Acting Administrator, 
Federal Aviation Administration, et al. C. A. D. C. Cir. 
[Certiorari granted, ante, p. 1136.] Motion of the Solicitor Gen­
eral for divided argument granted. 

No. 07–411. Plains Commerce Bank v. Long Family 
Land & Cattle Co., Inc., et al. C. A. 8th Cir. [Certiorari 
granted, ante, p. 1087.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. 
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No. 07–544. Chrones, Warden v. Pulido. C. A. 9th Cir. 
[Certiorari granted, ante, p. 1230.] Motion of respondent for ap­
pointment of counsel granted. J. Bradley O’Connell, Esq., of San 
Francisco, Cal., is appointed to serve as counsel for respondent in 
this case. 

No. 07–811. Morris et al. v. Center for Bio-Ethical Re­

form, Inc., et al. C. A. 6th Cir. The Solicitor General is in­
vited to file a brief in this case expressing the views of the 
United States. 

No. 07–9736. In re Cruthird; 
No. 07–9744. In re Rivers; and 
No. 07–9771. In re Vela. Petitions for writs of habeas cor­

pus denied. 

No. 07–1106. In re Braquet; and 
No. 07–9017. In re Glagola. Petitions for writs of manda­

mus denied. 

No. 07–9065. In re Harris. Motion of petitioner for leave to 
proceed in forma pauperis denied, and petition for writ of manda­
mus dismissed. See this Court’s Rule 39.8. As petitioner has 
repeatedly abused this Court’s process, the Clerk is directed not 
to accept any further petitions in noncriminal matters from peti­
tioner unless the docketing fee required by Rule 38(a) is paid and 
the petition is submitted in compliance with Rule 33.1. See Mar­
tin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) 
(per curiam). Justice Stevens dissents. See id., at 4, and 
cases cited therein. 

Certiorari Granted 

No. 07–665. Pleasant Grove City, Utah, et al. v. Summum. 
C. A. 10th Cir. Certiorari granted. Reported below: 483 F. 3d 
1044. 

No. 07–869. Ysursa, Secretary of State of Idaho, et al. 
v. Pocatello Education Assn. et al. C. A. 9th Cir. Certio­
rari granted. Reported below: 504 F. 3d 1053. 

Certiorari Denied 

No. 06–11554. Ramirez Cardenas v. Texas. Ct. Crim. App. 
Tex. Certiorari denied. 
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No. 06–11572. Rocha v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 06–11696. Moreno Ramos v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 06–11711. Garcia v. Texas; and 
No. 06–11760. Fierro v. Texas. Ct. Crim. App. Tex. Cer­

tiorari denied. 

No. 07–605. Hurn v. United States. C. A. 7th Cir. Certio­
rari denied. Reported below: 496 F. 3d 784. 

No. 07–673. Reiner v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 500 F. 3d 10. 

No. 07–685. Commonwealth of Puerto Rico v. United 
States et al. C. A. 1st Cir. Certiorari denied. Reported 
below: 490 F. 3d 50. 

No. 07–816. United States v. Rayburn House Office 
Building, Room 2113, Washington, D. C. 20515. C. A. D. C. 
Cir. Certiorari denied. Reported below: 497 F. 3d 654. 

No. 07–828. Sparton Technology, Inc. v. Util-Link, LLC, 
et al. C. A. 6th Cir. Certiorari denied. Reported below: 248 
Fed. Appx. 684. 

No. 07–838. Alphapharm Pty., Ltd., et al. v. Takeda 
Chemical Industries, Ltd., et al. C. A. Fed. Cir. Certiorari 
denied. Reported below: 492 F. 3d 1350. 

No. 07–842. ABN Amro Verzekeringen BV v. Geologistics 
Americas, Inc., et al. C. A. 2d Cir. Certiorari denied. Re­
ported below: 485 F. 3d 85. 

No. 07–849. Collins et al. v. D. R. Horton, Inc. C. A. 9th 
Cir. Certiorari denied. Reported below: 505 F. 3d 874. 

No. 07–968. Gomez v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 951 So. 2d 71. 

No. 07–969. Meyers v. Riverside Hospital, Inc., et al. 
Sup. Ct. Va. Certiorari denied. 

No. 07–970. Alden v. St. Joseph’s Hospital Health Cen­

ter. Ct. App. N. Y. Certiorari denied. Reported below: 9 
N. Y. 3d 952, 877 N. E. 2d 295. 
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No. 07–972. Board of Commissioners of Dickinson 
County, Kansas, et al. v. Abilene Retail #30, Inc. C. A. 
10th Cir. Certiorari denied. Reported below: 492 F. 3d 1164. 

No. 07–981. Meyers v. Partridge. Sup. Ct. Va. Certio­
rari denied. 

No. 07–983. Wideman v. Colorado Family Enforcement 
Services et al. C. A. 10th Cir. Certiorari denied. Reported 
below: 242 Fed. Appx. 611. 

No. 07–985. Garleigh et ux. v. Texas Department of Fam­

ily and Protective Services. Ct. App. Tex., 10th Dist. Cer­
tiorari denied. 

No. 07–986. Hughes v. Ripley et al. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 506 F. 3d 675. 

No. 07–987. Wisniewski et ux., on Behalf of Wisniewski, 
a Minor v. Board of Education of the Weedsport Central 
School District et al. C. A. 2d Cir. Certiorari denied. Re­
ported below: 494 F. 3d 34. 

No. 07–989. Applewhite v. Briber et al. C. A. 2d Cir. 
Certiorari denied. Reported below: 506 F. 3d 181. 

No. 07–994. Hawkins et al. v. Weeks, Judge, District 
Court of Texas, 42d District, et al. (Reported below: 235 
Fed. Appx. 255); Hawkins et al. v. National Institute of 
Realtime Reporters, Inc. (235 Fed. Appx. 248); and Hawkins 
et al. v. Self et al. (235 Fed. Appx. 251). C. A. 5th Cir. 
Certiorari denied. 

No. 07–998. Circuit City Stores, Inc. v. Gentry. Sup. Ct. 
Cal. Certiorari denied. Reported below: 42 Cal. 4th 443, 165 
P. 3d 556. 

No. 07–1023. Hirsch v. Department of Agriculture. 
C. A. D. C. Cir. Certiorari denied. Reported below: 497 F. 3d 
681. 

No. 07–1033. Chemtall Inc. et al. v. Stern et al. Sup. 
Ct. App. W. Va. Certiorari denied. Reported below: 221 W. Va. 
415, 655 S. E. 2d 161. 
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No. 07–1041. Jayhawk Cafe v. Colorado Springs Liquor 
and Beer Licensing Board et al. Ct. App. Colo. Certiorari 
denied. Reported below: 165 P. 3d 821. 

No. 07–1046. Executive Towers at Lido, LLC, et al. v. 
City of Long Beach, New York, et al. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 37 App. 
Div. 3d 650, 831 N. Y. S. 2d 445. 

No. 07–1062. Stanley v. Colorado. Ct. App. Colo. Certio­
rari denied. Reported below: 170 P. 3d 782. 

No. 07–1071. Kirkland v. Tamplin et al. Ct. App. Ga. 
Certiorari denied. Reported below: 285 Ga. App. 241, 645 S. E. 
2d 653. 

No. 07–1085. Mack v. Florida. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 955 So. 2d 51. 

No. 07–5810. Mercado v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 474 F. 3d 654. 

No. 07–6814. Gomez v. Texas. Ct. Crim. App. Tex. Certio­
rari denied. 

No. 07–7403. Crawley v. Pennsylvania. Sup. Ct. Pa. Cer­
tiorari denied. Reported below: 592 Pa. 222, 924 A. 2d 612. 

No. 07–7432. Smith v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 223 Fed. Appx. 884. 

No. 07–7512. Reed v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–7739. Wemmering v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 232 Fed. Appx. 372. 

No. 07–7853. Andrus v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 483 F. 3d 711 and 499 F. 3d 
1162. 

No. 07–7925. Nascimento et al. v. United States. C. A. 
1st Cir. Certiorari denied. Reported below: 491 F. 3d 25. 

No. 07–8076. Ashworth v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 247 Fed. Appx. 409. 
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No. 07–8160. Maldonado v. Texas. Ct. Crim. App. Tex. 
Certiorari denied. 

No. 07–8435. McManus v. Indiana. Sup. Ct. Ind. Certio­
rari denied. Reported below: 868 N. E. 2d 778. 

No. 07–8454. Taylor v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
498 F. 3d 306. 

No. 07–8499. Mills v. Hurley Medical Center. C. A. 6th 
Cir. Certiorari denied. 

No. 07–8977. Velasquez v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 152 Cal. App. 
4th 1503, 62 Cal. Rptr. 3d 164. 

No. 07–8989. Clay v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–8996. Driscoll v. Haws, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–8997. Rosado v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–8999. Sepeda v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–9002. Jennings v. McNeil, Secretary, Florida De­

partment of Corrections, et al. C. A. 11th Cir. Certiorari 
denied. Reported below: 490 F. 3d 1230. 

No. 07–9006. Braley v. California et al. C. A. 9th Cir. 
Certiorari denied. 

No. 07–9011. Padilla v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–9020. Valentine v. Burtt, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 239 Fed. Appx. 861. 
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No. 07–9022. Winer v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 07–9035. Saracoglu v. California. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 152 Cal. App. 
4th 1584, 62 Cal. Rptr. 3d 418. 

No. 07–9038. Barragan v. California. Ct. App. Cal., 5th 
App. Dist. Certiorari denied. 

No. 07–9040. Ashanti v. Carey, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–9042. Broderick v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–9043. Wright v. Daley et al. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–9044. Koenig v. Dormire, Superintendent, Jeffer­

son City Correctional Center. C. A. 8th Cir. Certiorari 
denied. 

No. 07–9048. Yanez v. Scribner, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–9054. Hung Ha v. Ross et al. Ct. App. Cal., 1st 
App. Dist. Certiorari denied. 

No. 07–9056. Minnfee v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–9064. Harris, aka Harris-Bey v. Kilpatrick et al. 
C. A. 6th Cir. Certiorari denied. 

No. 07–9067. Arzaga v. Campbell, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–9068. Bryner v. Bryner. Ct. App. Utah. Certio­
rari denied. 

No. 07–9072. Redd v. McGrath, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 642. 
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No. 07–9077. Hartsfield v. Colburn et al. C. A. 8th Cir. 
Certiorari denied. Reported below: 491 F. 3d 394. 

No. 07–9079. Frazier v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 07–9081. Figueroa v. Weisenfreund et al. C. A. 2d 
Cir. Certiorari denied. Reported below: 255 Fed. Appx. 595. 

No. 07–9085. Hill v. Giurbino, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–9088. Gabrill v. California et al. C. A. 9th Cir. 
Certiorari denied. 

No. 07–9089. Hardin v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 07–9102. Holmes v. Helling, Warden, et al. C. A. 9th 
Cir. Certiorari denied. Reported below: 252 Fed. Appx. 839. 

No. 07–9105. Brown v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–9107. Thong Le v. Mississippi. Sup. Ct. Miss. Cer­
tiorari denied. Reported below: 967 So. 2d 627. 

No. 07–9122. Pete v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–9123. Moon v. California. Sup. Ct. Cal. Certio­
rari denied. 

No. 07–9124. Davidson v. Washington, Warden. Super. Ct. 
Calhoun County, Ga. Certiorari denied. 

No. 07–9129. Gonzales v. Pace et al. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 248 Fed. Appx. 610. 

No. 07–9138. Chewning v. Ohio. Ct. App. Ohio, Clermont 
County. Certiorari denied. 

No. 07–9141. Gilley v. Morrow. C. A. 9th Cir. Certiorari 
denied. Reported below: 246 Fed. Appx. 519. 

No. 07–9247. Ruiz et al. v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 
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No. 07–9272. Benitez v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–9280. Kenon v. Florida. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 968 So. 2d 579. 

No. 07–9304. Domingo v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 255 Fed. Appx. 204. 

No. 07–9305. Cupe v. Blackwell, Administrator, Edna 
Mahan Correctional Facility for Women. C. A. 3d Cir. 
Certiorari denied. 

No. 07–9307. Sanders v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 74. 

No. 07–9318. Jones v. Nebraska. Sup. Ct. Neb. Certio­
rari denied. 

No. 07–9332. Wright v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 254 Fed. Appx. 974. 

No. 07–9339. Almond v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 257 Fed. Appx. 697. 

No. 07–9368. Freeman v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 507 F. 3d 793. 

No. 07–9398. Moore v. Hardy, Correctional Administra­

tor, Nash Correctional Institution, et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 258 Fed. Appx. 550. 

No. 07–9403. Luna v. Cain, Warden. C. A. 5th Cir. Certio­
rari denied. 

No. 07–9409. Rasco v. Colorado. Ct. App. Colo. Certio­
rari denied. 

No. 07–9430. Faulkner v. Schriro, Director, Arizona De­

partment of Corrections. C. A. 9th Cir. Certiorari denied. 
Reported below: 256 Fed. Appx. 68. 

No. 07–9448. Beltran v. North Carolina. Ct. App. N. C. 
Certiorari denied. Reported below: 150 N. C. App. 438, 563 
S. E. 2d 641. 
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No. 07–9457. Klumpp v. Dormire, Superintendent, Jef­

ferson City Correctional Center. C. A. 8th Cir. Certio­
rari denied. 

No. 07–9468. Davis v. Lawler, Superintendent, State 
Correctional Institution at Huntingdon, et al. C. A. 3d 
Cir. Certiorari denied. 

No. 07–9540. Garcia-Castaneda v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 255 Fed. Appx. 
316. 

No. 07–9541. Heriot v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 496 F. 3d 601. 

No. 07–9542. Hasan v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 253 Fed. Appx. 710. 

No. 07–9543. Hanrahan v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 508 F. 3d 962. 

No. 07–9546. Rosas v. United States (Reported below: 255 
Fed. Appx. 287); Marcial-Gonzalez v. United States; Arias 
v. United States; Ledesma-Aceves v. United States; and 
Jimenez-Cardenas v. United States. C. A. 5th Cir. Certio­
rari denied. 

No. 07–9551. Dent v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 258 Fed. Appx. 626. 

No. 07–9558. McMillan v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 257 Fed. Appx. 477. 

No. 07–9559. Kasper v. Estep, Warden, et al. C. A. 10th 
Cir. Certiorari denied. Reported below: 256 Fed. Appx. 202. 

No. 07–9562. Smith v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–9567. Caulfield v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–9569. Watson v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 249 Fed. Appx. 253. 
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No. 07–9570. Morrow v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–9572. Molina v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 255 Fed. Appx. 563. 

No. 07–9574. Davis v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 238 Fed. Appx. 960. 

No. 07–9579. Gausin-Ceniseros, aka Garcin-Ceniceros v. 
United States. C. A. 5th Cir. Certiorari denied. Reported 
below: 255 Fed. Appx. 875. 

No. 07–9583. Aguilar-Ramirez v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 259 Fed. Appx. 987. 

No. 07–9584. Alvarado-Torres v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 256 Fed. Appx. 99. 

No. 07–9585. Brown v. United States. C. A. D. C. Cir. 
Certiorari denied. Reported below: 508 F. 3d 1066. 

No. 07–9587. Perez-Aguilar v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 154 Fed. Appx. 683. 

No. 07–9595. Deakles v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 257 Fed. Appx. 791. 

No. 07–9598. Gonzalez v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 07–9599. Harris v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–9601. Villanueva v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 256 Fed. Appx. 87. 

No. 07–9602. Hobbs v. United States. C. A. 7th Cir. Cer­
tiorari denied. Reported below: 509 F. 3d 353. 

No. 07–9604. Mathis v. United States District Court for 
the Western District of Tennessee. C. A. 6th Cir. Certio­
rari denied. 

No. 07–9605. Markle v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 252 Fed. Appx. 553. 
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No. 07–9612. Hammouda v. Zickefoose, Warden, et al. 
C. A. 2d Cir. Certiorari denied. 

No. 07–9613. Himmelreich v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 07–9614. Nino-Guerrero v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 257 Fed. Appx. 792. 

No. 07–9617. Bertling v. United States. C. A. 8th Cir. 
Certiorari denied. Reported below: 510 F. 3d 804. 

No. 07–9618. Beckstead v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 500 F. 3d 1154. 

No. 07–9620. Gordon v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 242 Fed. Appx. 950. 

No. 07–9624. Moore v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 257 Fed. Appx. 254. 

No. 07–9627. Robertson v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 07–9629. Murray v. United States. C. A. 4th Cir. 
Certiorari denied. 

No. 07–9632. Garcia-Hernandez v. United States. C. A. 
5th Cir. Certiorari denied. 

No. 07–9634. Grant v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 231 Fed. Appx. 264. 

No. 07–9635. Hill v. United States. C. A. 5th Cir. Certio­
rari denied. 

No. 07–9637. Harlan v. United States. C. A. 7th Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 599. 

No. 07–9638. Foster v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–9640. Estrada, aka Estrada-Guerra v. United 
States. C. A. 11th Cir. Certiorari denied. Reported below: 
261 Fed. Appx. 203. 

No. 07–9646. Kimball v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 260 Fed. Appx. 3. 
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No. 07–9647. Lengen v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 245 Fed. Appx. 426. 

No. 07–9648. Jackman v. United States. C. A. 3d Cir. 
Certiorari denied. Reported below: 248 Fed. Appx. 333. 

No. 07–9653. Tab v. United States. C. A. 6th Cir. Certio­
rari denied. Reported below: 259 Fed. Appx. 684. 

No. 07–9656. Medina v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–9658. Torres-Espinoza v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 78 Fed. Appx. 563. 

No. 07–9726. Giampaolo v. Illinois. App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 375 Ill. App. 3d 1148, 945 
N. E. 2d 699. 

No. 07–1087 (07A701). Doe et al. v. Klein et al. C. A. 9th 
Cir. Application for injunction, addressed to Justice Scalia 
and referred to the Court, denied. Certiorari denied. Reported 
below: 254 Fed. Appx. 626. 

No. 07–9208. Preciado v. Horel, Warden. C. A. 9th Cir. 
Certiorari denied. Justice Breyer took no part in the consider­
ation or decision of this petition. 

Rehearing Denied 

No. 07–7015. Bail v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division, ante, p. 1106; 

No. 07–7116. Jackson v. California, ante, p. 1108; 
No. 07–8055. Valentin v. United States, ante, p. 1154; and 
No. 07–8640. Valentine v. United States, ante, p. 1217. 

Petitions for rehearing denied. 

No. 07–601. Williams v. District of Columbia Court of 
Appeals et al., ante, p. 1141. Motion of petitioner to defer 
consideration of petition for rehearing denied. Petition for re­
hearing denied. 

No. 07–7328. Sanders v. Exxon Mobil Corp. et al., ante, 
p. 1131. Petition for rehearing denied. Justice Alito took no 
part in the consideration or decision of this petition. 
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April 8, 2008 

Dismissal Under Rule 46 

No. 07–997. Transocean Offshore Deepwater Drilling, 
Inc. v. Lejeune. C. A. 5th Cir. Certiorari dismissed under this 
Court’s Rule 46.1. Reported below: 247 Fed. Appx. 572. 

April 11, 2008 
Miscellaneous Orders 

No. 06–923. Metropolitan Life Insurance Co. et al. v. 
Glenn. C. A. 6th Cir. [Certiorari granted, ante, p. 1161.] Mo­
tion of the Solicitor General for leave to participate in oral argu­
ment as amicus curiae and for divided argument granted. 

No. 06–1505. Meacham et al. v. Knolls Atomic Power 
Laboratory, aka KAPL, Inc., et al. C. A. 2d Cir. [Certiorari 
granted, ante, p. 1162.] Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for divided 
argument granted. Justice Breyer took no part in the consid­
eration or decision of this motion. 

No. 07–474. Engquist v. Oregon Department of Agricul­

ture et al. C. A. 9th Cir. [Certiorari granted, ante, p. 1136.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae and for divided argument granted. 

April 14, 2008 

Certiorari Granted—Vacated and Remanded 

No. 07–7937. Pruitt v. United States. C. A. 10th Cir. Re­
ported below: 502 F. 3d 1154; and 

No. 07–8292. Warren v. United States. C. A. 6th Cir. 
Motions of petitioners for leave to proceed in forma pauperis 
granted. Certiorari granted, judgments vacated, and cases re­
manded for further consideration in light of Gall v. United States, 
ante, p. 38. 

Certiorari Dismissed 

No. 07–9179. Stringer v. American Bankers Insurance 
Company of Florida et al. Ct. App. Miss. Motion of peti­
tioner for leave to proceed in forma pauperis denied, and certio­
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rari dismissed. See this Court’s Rule 39.8. Reported below: 969 
So. 2d 113. 

No. 07–9262. Skillern v. Garrison, Sheriff, Cherokee 
County, Georgia. Sup. Ct. Ga. Motion of petitioner for leave 
to proceed in forma pauperis denied, and certiorari dismissed. 
See this Court’s Rule 39.8. As petitioner has repeatedly abused 
this Court’s process, the Clerk is directed not to accept any fur­
ther petitions in noncriminal matters from petitioner unless the 
docketing fee required by Rule 38(a) is paid and the petition is 
submitted in compliance with Rule 33.1. See Martin v. District 
of Columbia Court of Appeals, 506 U. S. 1 (1992) (per curiam). 
Justice Stevens dissents. See id., at 4, and cases cited therein. 

No. 07–9268. Xiangyuan Zhu v. Federal Housing Finance 
Board et al. C. A. 10th Cir. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. 

Miscellaneous Orders 

No. 07A584. Muhammad v. United States Court of Ap­

peals for the Fourth Circuit et al. Application for stay, 
addressed to Justice Souter and referred to the Court, denied. 

No. D–2449. In re Disbarment of Hoeniger. Disbarment 
entered. [For earlier order herein, see ante, p. 1175.] 

No. D–2450. In re Disbarment of Abady. Disbarment en­
tered. [For earlier order herein, see ante, p. 1175.] 

No. 07M61. Noe v. Astrue, Commissioner of Social Secu­

rity; and 
No. 07M62. Campbell v. Isolation Technologies, Inc. 

Motions to direct the Clerk to file petitions for writs of certiorari 
out of time denied. 

No. 134, Orig. New Jersey v. Delaware. Ralph I. Lancas­
ter, Jr., Esq., of Portland, Me., the Special Master in this case, is 
hereby discharged with the thanks of the Court. [For earlier 
order herein, see, e. g., ante, p. 972.] 

No. 06–1195. Boumediene et al. v. Bush, President of 
the United States, et al.; and 

No. 06–1196. Al Odah, Next Friend of Al Odah, et al. v. 
United States et al. C. A. D. C. Cir. [Certiorari granted, 
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551 U. S. 1160.] Motion of the Solicitor General for leave to file 
a supplemental brief after argument granted. 

No. 07–568. Experience Hendrix, LLC, et al. v. James 
Marshall Hendrix Foundation, ante, p. 1100. Motion of re­
spondent for attorney’s fees and costs referred to the United 
States Court of Appeals for the Ninth Circuit for adjudication. 

No. 07–8017. Thompson v. Davis, Warden (two judgments). 
C. A. 6th Cir. Motion of petitioner for reconsideration of order 
denying leave to proceed in forma pauperis [ante, p. 1173] denied. 

No. 07–8122. Brown v. Beard, Secretary, Pennsylvania 
Department of Corrections, et al. C. A. 3d Cir. Motion of 
petitioner for reconsideration of order denying leave to proceed 
in forma pauperis [ante, p. 1173] denied. 

No. 07–9358. Mathis v. Wachovia Bank. C. A. 11th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de­
nied. Petitioner is allowed until May 5, 2008, within which to 
pay the docketing fee required by Rule 38(a) and to submit a 
petition in compliance with Rule 33.1 of the Rules of this Court. 
Justice Thomas took no part in the consideration or decision of 
this motion. 

No. 06–10946. In re Jackson; 
No. 07–9795. In re Sokolsky; 
No. 07–9796. In re Smith; 
No. 07–9852. In re Tate; 
No. 07–9913. In re Hernandez; 
No. 07–9975. In re Haynes; 
No. 07–10006. In re Umbarger; and 
No. 07–10007. In re Umbarger. Petitions for writs of ha­

beas corpus denied. 

No. 07–9261. In re Shabazz; 
No. 07–9361. In re Wise; 
No. 07–9366. In re Williams; 
No. 07–9496. In re Griffin; and 
No. 07–9578. In re Hefley. Petitions for writs of manda­

mus denied. 

No. 07–1140. In re Barringer. Petition for writ of manda­
mus and/or prohibition denied. 
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No. 07–9241. In re Montford. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
mandamus and/or prohibition dismissed. See this Court’s Rule 
39.8. 

Certiorari Granted 

No. 07–588. Entergy Corp. v. Riverkeeper, Inc., et al.; 
No. 07–589. PSEG Fossil LLC et al. v. Riverkeeper, 

Inc.; and 
No. 07–597. Utility Water Act Group v. Riverkeeper, 

Inc., et al. C. A. 2d Cir. Certiorari granted limited to the 
following question: “Whether § 316(b) of the Clean Water Act, 
33 U. S. C. § 1326(b), authorizes the Environmental Protection 
Agency to compare costs with benefits in determining the ‘best 
technology available for minimizing adverse environmental im­
pact’ at cooling water intake structures.” Cases consolidated, 
and a total of one hour allotted for oral argument. Reported 
below: 475 F. 3d 83. 

No. 07–854. Van de Kamp et al. v. Goldstein. C. A. 9th 
Cir. Certiorari granted. Reported below: 481 F. 3d 1170. 

Certiorari Denied 

No. 07–595. Sher v. Department of Veterans Affairs. 
C. A. 1st Cir. Certiorari denied. Reported below: 488 F. 3d 489. 

No. 07–645. Richard v. Leavitt, Secretary of Health 
and Human Services. C. A. 4th Cir. Certiorari denied. Re­
ported below: 235 Fed. Appx. 167. 

No. 07–700. Ricoh Electronics, Inc. v. Haluck et al. Ct. 
App. Cal., 4th App. Dist., Div. 3. Certiorari denied. Reported 
below: 151 Cal. App. 4th 994, 60 Cal. Rptr. 3d 542. 

No. 07–733. Lawler, Superintendent, State Correc­

tional Institution at Huntingdon v. Nara. C. A. 3d Cir. 
Certiorari denied. Reported below: 488 F. 3d 187. 

No. 07–735. Hughes et al. v. United States. C. A. Fed. 
Cir. Certiorari denied. Reported below: 498 F. 3d 1334. 

No. 07–742. Beverly Boulevard, LLC v. City of West 
Hollywood, California, et al. C. A. 9th Cir. Certiorari de­
nied. Reported below: 238 Fed. Appx. 210. 



552ORD Unit: $PT2 [02-07-12 18:41:49] PGT: ORDBV (Bound Volume)

1310 OCTOBER TERM, 2007 

April 14, 2008 552 U. S. 

No. 07–766. Rayborn v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 495 F. 3d 328. 

No. 07–785. Wallace v. United States. Ct. App. D. C. 
Certiorari denied. Reported below: 936 A. 2d 757. 

No. 07–795. Holly v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 488 F. 3d 1298. 

No. 07–798. Ali v. Mukasey, Attorney General. C. A. 7th 
Cir. Certiorari denied. Reported below: 502 F. 3d 659. 

No. 07–835. Colorado Office of Consumer Counsel et al. 
v. Federal Energy Regulatory Commission et al. C. A. 
D. C. Cir. Certiorari denied. Reported below: 490 F. 3d 954. 

No. 07–853. United Arab Emirates et al. v. El-Hadad. 
C. A. D. C. Cir. Certiorari denied. Reported below: 496 F. 3d 
658. 

No. 07–859. Chemject International, Inc. v. Southwest­

ern Bell Telephone Co. et al. Ct. App. Tex., 13th Dist. 
Certiorari denied. 

No. 07–862. Kittka v. Michigan. Ct. App. Mich. Certio­
rari denied. 

No. 07–880. Leonard et ux. v. Nationwide Mutual Insur­

ance Co. C. A. 5th Cir. Certiorari denied. Reported below: 
499 F. 3d 419. 

No. 07–883. Skelton v. Sara Lee Corp. C. A. 6th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 450. 

No. 07–890. ARE Acquisitions, LLC v. Hanna et al. Ct. 
App. Md. Certiorari denied. Reported below: 400 Md. 650, 929 
A. 2d 892. 

No. 07–893. Pando Franco v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 503 F. 3d 389. 

No. 07–904. Clayton v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 506 F. 3d 405. 

No. 07–905. Dyno v. Village of Johnson City, New York. 
C. A. 2d Cir. Certiorari denied. Reported below: 240 Fed. 
Appx. 432. 
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No. 07–929. Rossi et al. v. Joseph Chris Personnel Serv­

ices, Inc. C. A. 5th Cir. Certiorari denied. Reported below: 
249 Fed. Appx. 988. 

No. 07–1002. El Toro Materials Co., Inc., et al. v. Sad­

dleback Valley Community Church. C. A. 9th Cir. Certio­
rari denied. Reported below: 504 F. 3d 978. 

No. 07–1004. DIRECTV, Inc., et al. v. Treesh, Commis­

sioner, Kentucky Department of Revenue. C. A. 6th Cir. 
Certiorari denied. Reported below: 487 F. 3d 471. 

No. 07–1005. Gulati v. Mukasey, Attorney General. 
C. A. 7th Cir. Certiorari denied. 

No. 07–1011. Tinkham et al. v. Kelly et al. C. A. 1st Cir. 
Certiorari denied. 

No. 07–1017. Castle Rock Estates, LLC v. New Jersey 
et al. Super. Ct. N. J., App. Div. Certiorari denied. 

No. 07–1018. Gilgallon et al. v. Hudson County, New 
Jersey, et al. C. A. 3d Cir. Certiorari denied. Reported 
below: 242 Fed. Appx. 798. 

No. 07–1021. Jung Bea Han v. GE Capital Small Business 
Finance Corp. C. A. 11th Cir. Certiorari denied. 

No. 07–1022. Hooper v. City of Murfreesboro, Tennes­

see. Ct. App. Tenn. Certiorari denied. 

No. 07–1025. Rogers v. Georgia. Sup. Ct. Ga. Certiorari 
denied. Reported below: 282 Ga. 659, 653 S. E. 2d 31. 

No. 07–1027. Kaprelian v. New Hampshire. Sup. Ct. N. H. 
Certiorari denied. 

No. 07–1032. Leader v. Tilton, Secretary, California De­

partment of Corrections and Rehabilitation, et al. C. A. 
9th Cir. Certiorari denied. 

No. 07–1034. Van Deelen v. City of Kansas City, Mis­

souri, et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 262 Fed. Appx. 723. 

No. 07–1035. Merswin v. Williams Cos., Inc. C. A. 10th 
Cir. Certiorari denied. Reported below: 244 Fed. Appx. 897. 
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No. 07–1039. Spears v. Louisiana. Ct. App. La., 2d Cir. 
Certiorari denied. Reported below: 940 So. 2d 135. 

No. 07–1040. Smith v. Georgia. Ct. App. Ga. Certiorari 
denied. 

No. 07–1048. Pope v. Pilgrim’s Pride Corp. C. A. 11th Cir. 
Certiorari denied. Reported below: 250 Fed. Appx. 282. 

No. 07–1050. White et al. v. Whittington, Trustee for 
the Homer A. Whittington, Jr., Revocable Trust, et al. 
Sup. Ct. Miss. Certiorari denied. Reported below: 980 So. 2d 
261. 

No. 07–1051. Tucoemas Federal Credit Union et al. v. 
McGee. Ct. App. Cal., 5th App. Dist. Certiorari denied. Re­
ported below: 153 Cal. App. 4th 1351, 63 Cal. Rptr. 3d 808. 

No. 07–1057. Myklebust v. Oregon. Ct. App. Ore. Certio­
rari denied. Reported below: 210 Ore. App. 756, 153 P. 3d 178. 

No. 07–1072. Fletcher v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 372 Ill. App. 3d 1095, 940 
N. E. 2d 305. 

No. 07–1076. Delene et ux. v. Michigan. Ct. App. Mich. 
Certiorari denied. 

No. 07–1083. United Electrical Contractors Assn. v. Na­

tional Labor Relations Board. C. A. D. C. Cir. Certiorari 
denied. Reported below: 258 Fed. Appx. 331. 

No. 07–1098. Hoelscher-Kosel v. Peake, Secretary of 
Veterans Affairs. C. A. 5th Cir. Certiorari denied. Re­
ported below: 248 Fed. Appx. 509. 

No. 07–1105. Bartucci v. Jackson. C. A. 5th Cir. Certio­
rari denied. Reported below: 246 Fed. Appx. 254. 

No. 07–1115. Kirkland v. Kirkland et al. Ct. App. Ga. 
Certiorari denied. Reported below: 285 Ga. App. 238, 645 S. E. 
2d 626. 

No. 07–1126. Abraham et al. v. Union Pacific Railroad 
Co. Ct. App. Tex., 14th Dist. Certiorari denied. Reported 
below: 233 S. W. 3d 13. 
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No. 07–1143. Schaefer v. Lamone, Administrator, Mary­

land State Board of Elections. C. A. 4th Cir. Certiorari 
denied. Reported below: 248 Fed. Appx. 484. 

No. 07–1145. Save-A-Patriot Fellowship et al. v. United 
States. C. A. 4th Cir. Certiorari denied. Reported below: 234 
Fed. Appx. 65. 

No. 07–1149. Rutherford et ux. v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 258 Fed. Appx. 145. 

No. 07–1157. Smith v. Olin Corp. C. A. 11th Cir. Certiorari 
denied. Reported below: 225 Fed. Appx. 852. 

No. 07–1162. Ganim v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 510 F. 3d 134 and 256 Fed. 
Appx. 399. 

No. 07–1166. Osborne v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 258 Fed. Appx. 246. 

No. 07–1176. Pack v. United States. C. A. Armed Forces. 
Certiorari denied. Reported below: 65 M. J. 381. 

No. 07–7397. McLaughlin v. Ryker, Warden. C. A. 7th 
Cir. Certiorari denied. 

No. 07–7463. Roundtree v. California. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 

No. 07–7726. Kourouma v. Mukasey, Attorney General. 
C. A. 4th Cir. Certiorari denied. Reported below: 228 Fed. 
Appx. 288. 

No. 07–7841. Orman v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 486 F. 3d 1170. 

No. 07–7997. Baer v. Indiana. Sup. Ct. Ind. Certiorari de­
nied. Reported below: 866 N. E. 2d 752. 

No. 07–8110. Priest v. United States; and 
No. 07–8323. McElhinney v. United States. C. A. 9th Cir. 

Certiorari denied. Reported below: No. 07–8110, 243 Fed. Appx. 
251; No. 07–8323, 491 F. 3d 1109 and 243 Fed. Appx. 251. 

No. 07–8190. Rease v. AT&T Corp. C. A. 11th Cir. Certio­
rari denied. Reported below: 239 Fed. Appx. 481. 
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No. 07–8212. Fink v. United States. C. A. 1st Cir. Certio­
rari denied. Reported below: 499 F. 3d 81. 

No. 07–8233. Dalack v. Village of Tequesta, Florida. 
C. A. 11th Cir. Certiorari denied. Reported below: 223 Fed. 
Appx. 885. 

No. 07–8237. Stephenson v. Indiana. Sup. Ct. Ind. Certio­
rari denied. Reported below: 864 N. E. 2d 1022. 

No. 07–8320. Thurston v. McNeil, Secretary, Florida De­

partment of Corrections. C. A. 11th Cir. Certiorari denied. 

No. 07–8357. Garcia, aka Zachhi v. United States. C. A. 
2d Cir. Certiorari denied. Reported below: 241 Fed. Appx. 770. 

No. 07–8381. McCuller v. Michigan. Sup. Ct. Mich. Cer­
tiorari denied. Reported below: 497 Mich. 672, 739 N. W. 2d 563. 

No. 07–8436. Pittman v. South Carolina. Sup. Ct. S. C. 
Certiorari denied. Reported below: 373 S. C. 527, 647 S. E. 
2d 144. 

No. 07–8536. Roberson v. Texas. Ct. Crim. App. Tex. Cer­
tiorari denied. 

No. 07–8599. Thomas v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–8610. Wood v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. Reported below: 
503 F. 3d 408. 

No. 07–8628. Stanko v. United States. C. A. 8th Cir. Cer­
tiorari denied. Reported below: 491 F. 3d 408. 

No. 07–8683. Niederstadt v. Nixon, Attorney General of 
Missouri, et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 505 F. 3d 832. 

No. 07–8724. Fields v. Ayers, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 503 F. 3d 755. 

No. 07–8765. Douglas v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 489 F. 3d 1117. 
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No. 07– 8841. Satchel v. School Board of Hillsboro 
County. C. A. 11th Cir. Certiorari denied. Reported below: 
251 Fed. Appx. 626. 

No. 07–9109. De Jesus Estacio v. Oregon Judicial Depart­

ment et al. C. A. 9th Cir. Certiorari denied. 

No. 07–9110. Campbell v. Trevino et al. C. A. 6th Cir. 
Certiorari denied. 

No. 07–9125. Gonzales-Valdes v. McNeil, Secretary, 
Florida Department of Corrections. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–9126. Garren v. Raymond et al. C. A. 4th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 309. 

No. 07–9127. Hahn v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–9128. Hamm v. Rendell, Governor of Pennsylva­

nia, et al. C. A. 3d Cir. Certiorari denied. Reported below: 
246 Fed. Appx. 150. 

No. 07–9130. Hunt v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–9132. Delgado Gaxiola v. Tilton, Secretary, Cali­

fornia Department of Corrections and Rehabilitation. 
C. A. 9th Cir. Certiorari denied. 

No. 07–9135. Curry v. Chandler, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–9136. Collins v. Waller, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 07–9137. Carmell v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–9145. Solorio v. Horel, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 692. 
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No. 07–9146. Ross v. Triad Financial Corp. et al. C. A. 
4th Cir. Certiorari denied. Reported below: 255 Fed. Appx. 742. 

No. 07–9147. Medley v. Runnels, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 506 F. 3d 857. 

No. 07–9150. Marshall v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 251 Fed. Appx. 225. 

No. 07–9156. Florence v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–9157. Giddens v. Calhoun State Prison et al. 
C. A. 11th Cir. Certiorari denied. Reported below: 277 Fed. 
Appx. 847. 

No. 07–9159. Goree v. Burt, Warden. C. A. 6th Cir. Cer­
tiorari denied. 

No. 07–9161. Rega v. Pennsylvania. Sup. Ct. Pa. Certio­
rari denied. Reported below: 593 Pa. 659, 933 A. 2d 997. 

No. 07–9164. Conlin v. Lange et al. C. A. 5th Cir. Certio­
rari denied. Reported below: 250 Fed. Appx. 618. 

No. 07–9166. Childs v. Ortiz, Executive Director, Colo­

rado Department of Corrections, et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 259 Fed. Appx. 139. 

No. 07–9168. Coburn v. Brown, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–9169. Etcheverry v. Tilton, Secretary, Califor­

nia Department of Corrections and Rehabilitation. C. A. 
9th Cir. Certiorari denied. Reported below: 255 Fed. Appx. 277. 

No. 07–9175. Wheeler v. Shannon, Superintendent, 
State Correctional Institution at Frackville, et al. 
C. A. 3d Cir. Certiorari denied. 

No. 07–9176. Waters v. Carlton, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–9177. Williams v. Kerestes, Superintendent, 
State Correctional Institution at Mahanoy, et al. C. A. 
3d Cir. Certiorari denied. 
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No. 07–9180. Ragland v. New York. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 36 App. 
Div. 3d 943, 829 N. Y. S. 2d 189. 

No. 07–9181. Saunders v. Tennis, Superintendent, State 
Correctional Institution at Rockview. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–9182. Moore v. Cortez Masto, Attorney General 
of Nevada, et al. C. A. 9th Cir. Certiorari denied. 

No. 07–9184. Baker v. Hubregtse, Warden. C. A. 7th Cir. 
Certiorari denied. 

No. 07–9188. Smith v. Vasbinder, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–9193. Nali v. Michigan. Ct. App. Mich. Certiorari 
denied. 

No. 07–9199. Hoffman v. Hoffman. Super. Ct. N. J., App. 
Div. Certiorari denied. 

No. 07–9201. Lewis v. Florida. Dist. Ct. App. Fla., 5th Dist. 
Certiorari denied. Reported below: 963 So. 2d 248. 

No. 07–9202. LeBlanc v. Berghuis, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–9205. McDonald v. Cain, Warden. C. A. 5th Cir. 
Certiorari denied. 

No. 07–9213. Bradford v. Superior Court of California, 
Kings County, et al. C. A. 9th Cir. Certiorari denied. 

No. 07–9214. Boone v. Smith, Chief Judge, Superior 
Court of Georgia, Lee County, et al. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–9216. Berryhill v. District Court of Oklahoma 
County, Oklahoma. Ct. Crim. App. Okla. Certiorari denied. 

No. 07–9217. Chapman v. Washington. Ct. App. Wash. 
Certiorari denied. Reported below: 135 Wash. App. 1031. 

No. 07–9227. Smith v. Liberty Chrysler-Plymouth-Dodge, 
Inc., et al. Ct. App. Ga. Certiorari denied. Reported below: 
285 Ga. App. 606, 647 S. E. 2d 315. 
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No. 07–9236. Balzarotti v. McNeil, Secretary, Florida 
Department of Corrections, et al. C. A. 11th Cir. Certio­
rari denied. 

No. 07–9237. Brown v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–9238. Carlson v. American Express Financial Ad­

visors et al. C. A. 8th Cir. Certiorari denied. Reported 
below: 230 Fed. Appx. 633. 

No. 07–9242. Branum v. Chambless et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 250 Fed. Appx. 99. 

No. 07–9245. Toombs v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–9246. Ward v. Wolfenbarger, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 07–9251. Bonilla Ramirez v. California. Sup. Ct. Cal. 
Certiorari denied. 

No. 07–9258. Penigar v. Quarterman, Director, Texas 
Department of Criminal Justice, Correctional Institu­

tions Division. C. A. 5th Cir. Certiorari denied. 

No. 07–9260. Sample v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–9265. Padgett v. Kerestes, Superintendent, 
State Correctional Institution at Mahanoy, et al. C. A. 
3d Cir. Certiorari denied. 

No. 07–9269. Zochlinski v. University of California 
et al. C. A. 9th Cir. Certiorari denied. Reported below: 246 
Fed. Appx. 418. 

No. 07–9270. Eggers v. Alabama. Sup. Ct. Ala. Certio­
rari denied. 

No. 07–9271. Zuckerman v. Borough of Highland Park, 
New Jersey, et al. Super. Ct. N. J., App. Div. Certiorari 
denied. 
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No. 07–9274. Brown v. Chesney, Superintendent, State 
Correctional Institution at Retreat. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–9276. Fomby v. Haws, Warden. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–9279. Green v. California. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 

No. 07–9282. Chaleunsouk v. Kirkland, Warden. C. A. 
9th Cir. Certiorari denied. 

No. 07–9285. Dickey v. Texas. Ct. App. Tex., 4th Dist. 
Certiorari denied. 

No. 07–9287. Vale v. McNeil, Secretary, Florida Depart­

ment of Corrections, et al. Dist. Ct. App. Fla., 1st Dist. 
Certiorari denied. Reported below: 958 So. 2d 966. 

No. 07–9295. Lynch v. Bulman et al. C. A. 10th Cir. Cer­
tiorari denied. 

No. 07–9296. Aviles Armenta v. Rupert, Warden, et al. 
C. A. 5th Cir. Certiorari denied. Reported below: 255 Fed. 
Appx. 32. 

No. 07–9303. Cummings v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. Reported below: 361 N. C. 438, 648 S. E. 
2d 788. 

No. 07–9308. Muhammad v. Kelly, Warden. Sup. Ct. Va. 
Certiorari denied. Reported below: 274 Va. 3, 646 S. E. 2d 182. 

No. 07–9309. Moore v. Florida et al. Dist. Ct. App. Fla., 
5th Dist. Certiorari denied. 

No. 07–9310. Patrick v. Rochester et ux. Ct. Civ. App. 
Ala. Certiorari denied. Reported below: 12 So. 3d 177. 

No. 07–9315. Andrew v. Oklahoma. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 164 P. 3d 176 and 168 P. 3d 
1150. 

No. 07–9316. Williams v. Hilderbrand et al. C. A. 9th 
Cir. Certiorari denied. 
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No. 07–9320. Mass v. Quarterman, Director, Texas De­

partment of Criminal Justice, Correctional Institutions 
Division. C. A. 5th Cir. Certiorari denied. 

No. 07–9321. Kuperman v. Cattell, Warden. C. A. 1st Cir. 
Certiorari denied. 

No. 07–9322. Reule v. Sherwood Valley I Council of Co-

Owners, Inc., et al. C. A. 5th Cir. Certiorari denied. Re­
ported below: 235 Fed. Appx. 227. 

No. 07–9325. Marsh v. Texas. Ct. App. Tex., 7th Dist. Cer­
tiorari denied. 

No. 07–9327. Marlin v. Alexandre et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 254 Fed. Appx. 374. 

No. 07–9331. Thanh Van Tran v. Pham et al. Ct. App. 
Minn. Certiorari denied. 

No. 07–9333. Word v. Croce et al. C. A. 2d Cir. Certio­
rari denied. 

No. 07–9334. Morgan v. California. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 

No. 07–9337. Cy R. v. City of New York, New York. App. 
Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported 
below: 43 App. Div. 3d 267, 841 N. Y. S. 2d 25. 

No. 07–9341. Phippen v. Pennsylvania et al. C. A. 3d Cir. 
Certiorari denied. 

No. 07–9342. Parker v. Cain, Warden. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–9346. Jackson v. Almager, Warden. C. A. 9th Cir. 
Certiorari denied. 

No. 07–9347. Miles v. Aramark Correctional Service at 
Curran Fromhold Correctional Facility et al. C. A. 3d 
Cir. Certiorari denied. Reported below: 236 Fed. Appx. 746. 

No. 07–9348. Ranes v. Overton. C. A. 6th Cir. Certiorari 
denied. 
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No. 07–9349. Rogers v. Wooldridge et al. C. A. 5th Cir. 
Certiorari denied. Reported below: 255 Fed. Appx. 862. 

No. 07–9356. Hoffmann v. Washington. Ct. App. Wash. 
Certiorari denied. 

No. 07–9362. Brown v. Alabama. Ct. Crim. App. Ala. Cer­
tiorari denied. Reported below: 982 So. 2d 565. 

No. 07–9363. Brand v. Skolnik, Director, Nevada Depart­

ment of Corrections, et al. C. A. 9th Cir. Certiorari de­
nied. Reported below: 257 Fed. Appx. 3. 

No. 07–9364. Burkhead v. Motley, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–9377. Rogers v. Thurmer, Deputy Warden. C. A. 
7th Cir. Certiorari denied. 

No. 07–9383. Martinez v. Minnis et al. C. A. 11th Cir. 
Certiorari denied. Reported below: 257 Fed. Appx. 261. 

No. 07–9386. Powell v. Romanowski, Warden. C. A. 6th 
Cir. Certiorari denied. 

No. 07–9387. Ordway v. Tennessee. Ct. Crim. App. Tenn. 
Certiorari denied. 

No. 07–9400. Tafoya v. California. Sup. Ct. Cal. Certio­
rari denied. Reported below: 42 Cal. 4th 147, 164 P. 3d 590. 

No. 07–9421. Poindexter v. Mississippi. C. A. 5th Cir. 
Certiorari denied. 

No. 07–9428. Hood v. California. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. 

No. 07–9432. Hagenno v. Haws, Warden. C. A. 9th Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 702. 

No. 07–9434. Marion v. Astrue, Commissioner of Social 
Security. C. A. 2d Cir. Certiorari denied. Reported below: 
232 Fed. Appx. 73. 

No. 07–9441. Setiawan v. Mukasey, Attorney General. 
C. A. 9th Cir. Certiorari denied. Reported below: 254 Fed. 
Appx. 700. 
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No. 07–9447. Ball v. United States. C. A. 7th Cir. Certio­
rari denied. 

No. 07–9470. Carrero-Vasquez v. Mukasey, Attorney 
General. C. A. 4th Cir. Certiorari denied. 

No. 07–9482. Bouldin v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 248 Fed. Appx. 541. 

No. 07–9491. Ivory v. Jackson, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 509 F. 3d 284. 

No. 07–9494. Foster v. Garcia, Warden, et al. C. A. 9th 
Cir. Certiorari denied. 

No. 07–9497. Riddick v. Johnson, Director, Virginia De­

partment of Corrections. C. A. 4th Cir. Certiorari denied. 
Reported below: 249 Fed. Appx. 974. 

No. 07–9513. Taylor v. Mukasey, Attorney General. 
C. A. 3d Cir. Certiorari denied. Reported below: 249 Fed. 
Appx. 274. 

No. 07–9525. Tironi v. Birkett, Warden. C. A. 6th Cir. 
Certiorari denied. Reported below: 252 Fed. Appx. 724. 

No. 07–9529. Borden v. New York. App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 39 
App. Div. 3d 1242, 835 N. Y. S. 2d 786. 

No. 07–9545. Sanders, aka Brown, aka McKinney v. 
United States. C. A. 4th Cir. Certiorari denied. Reported 
below: 251 Fed. Appx. 161. 

No. 07–9554. Crawford v. Bassett, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 242 Fed. Appx. 13. 

No. 07–9556. Peyravi v. Cuellar et al. C. A. 5th Cir. 
Certiorari denied. 

No. 07–9561. Rivera v. Florida. Dist. Ct. App. Fla., 2d Dist. 
Certiorari denied. Reported below: 976 So. 2d 1112. 

No. 07–9563. Robey v. Merit Systems Protection Board. 
C. A. Fed. Cir. Certiorari denied. Reported below: 253 Fed. 
Appx. 933. 



552ORD Unit: $PT2 [02-07-12 18:41:49] PGT: ORDBV (Bound Volume)

ORDERS 1323 

552 U. S. April 14, 2008 

No. 07–9571. Mills v. North Carolina. Gen. Ct. Justice, 
Super. Ct. Div., Henderson County, N. C. Certiorari denied. 

No. 07–9573. Coffey v. United States. C. A. 3d Cir. Cer­
tiorari denied. 

No. 07–9577. Hefley v. Village of Calumet Park, Illi­

nois, et al. C. A. 7th Cir. Certiorari denied. Reported below: 
239 Fed. Appx. 276. 

No. 07–9582. White v. Curtin, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–9589. Osborne v. Bergh, Warden. C. A. 6th Cir. 
Certiorari denied. 

No. 07–9596. Delaney v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 375 Ill. App. 3d 1138, 945 
N. E. 2d 695. 

No. 07–9597. Carr v. Ballard, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 241 Fed. Appx. 956. 

No. 07–9600. Tabor v. North Carolina. Sup. Ct. N. C. 
Certiorari denied. 

No. 07–9608. Mosley v. Illinois. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 374 Ill. App. 3d 1131, 944 
N. E. 2d 927. 

No. 07–9610. Rodriguez-Felisola v. United States. C. A. 
10th Cir. Certiorari denied. Reported below: 256 Fed. Appx. 
196. 

No. 07–9611. Small v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 261 Fed. Appx. 560. 

No. 07–9622. Tally v. Ortiz, Executive Director, Colo­

rado Department of Corrections, et al. C. A. 10th Cir. 
Certiorari denied. Reported below: 252 Fed. Appx. 248. 

No. 07–9630. Foster v. West Virginia. Sup. Ct. App. W. Va. 
Certiorari denied. Reported below: 221 W. Va. 629, 656 S. E. 
2d 74. 



552ORD Unit: $PT2 [02-07-12 18:41:49] PGT: ORDBV (Bound Volume)

1324 OCTOBER TERM, 2007 

April 14, 2008 552 U. S. 

No. 07–9644. Herrera-Salazar v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 257 Fed. Appx. 794. 

No. 07–9660. Winrod v. Dormire, Superintendent, Jef­

ferson City Correctional Center. C. A. 8th Cir. Certio­
rari denied. 

No. 07–9669. Saintilus v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 262 Fed. Appx. 337. 

No. 07–9671. Cross v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 256 Fed. Appx. 623. 

No. 07–9672. Chavez v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 265 Fed. Appx. 821. 

No. 07–9675. Willen v. Denny, Warden. C. A. 8th Cir. 
Certiorari denied. 

No. 07–9681. Blazevich v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 221 Fed. Appx. 597. 

No. 07–9683. Scible v. Fox, Warden. Sup. Ct. App. W. Va. 
Certiorari denied. 

No. 07–9684. Snipe v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 258 Fed. Appx. 554. 

No. 07–9686. Boger v. Braxton, Warden. C. A. 4th Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 337. 

No. 07–9687. Brown v. Commissioner of Internal Reve­

nue et al. C. A. 4th Cir. Certiorari denied. 

No. 07–9691. Cerda v. Department of Labor. C. A. Fed. 
Cir. Certiorari denied. Reported below: 257 Fed. Appx. 306. 

No. 07–9695. O’Brien v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 261 Fed. Appx. 52. 

No. 07–9696. Nnaji v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 250 Fed. Appx. 72. 

No. 07–9702. Arango v. United States. C. A. 1st Cir. Cer­
tiorari denied. Reported below: 508 F. 3d 34. 

No. 07–9703. Baskerville v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 253 Fed. Appx. 280. 
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No. 07–9707. Rollock v. Stine, Warden, et al. C. A. 6th 
Cir. Certiorari denied. 

No. 07–9710. Tetreault et vir v. Houghton et al.; and 
Tetreault et vir v. Washington Department of Social and 
Health Services. Sup. Ct. Wash. Certiorari denied. 

No. 07–9729. Murray v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–9730. Merritt v. United States. C. A. 3d Cir. 
Certiorari denied. 

No. 07–9731. Perez-Cano v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 256 Fed. Appx. 728. 

No. 07–9732. Parker v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 257 Fed. Appx. 790. 

No. 07–9733. Ceballos-Maese, aka Salcido v. United 
States (Reported below: 256 Fed. Appx. 742); Esparza-

Ornelas, aka Esparza-Gonzalez v. United States (255 Fed. 
Appx. 937); Galvan-Silva v. United States; Najar-Urbina v. 
United States (256 Fed. Appx. 741); Perez-Chairez v. United 
States (256 Fed. Appx. 741); Rodriguez Camacho v. United 
States (256 Fed. Appx. 704); and Rodriguez-Jimenez v. United 
States (246 Fed. Appx. 739). C. A. 5th Cir. Certiorari denied. 

No. 07–9735. Chandler v. Dauberman et al. C. A. 4th Cir. 
Certiorari denied. 

No. 07–9739. Orgaz-Vega v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 258 Fed. Appx. 961. 

No. 07–9740. Rodriguez-Zavala v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 256 Fed. Appx. 738. 

No. 07–9742. Barrera de Zacarias v. United States (Re­
ported below: 256 Fed. Appx. 697); Calderon-Garcia, aka 
Sanchez-Poncho v. United States (256 Fed. Appx. 733); Cruz-

Contreras, aka Contreras-Cruz v. United States (256 Fed. 
Appx. 734); de La Riva-de La Torre v. United States (257 
Fed. Appx. 725); Espinoza-Contreras v. United States (256 
Fed. Appx. 700); Fabila-Hernandez v. United States (256 
Fed. Appx. 731); Henriquez v. United States (256 Fed. Appx. 
696); Hernandez-Serrano, aka Hernandez v. United States 
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(256 Fed. Appx. 702); Juarez-Trujillo v. United States (256 
Fed. Appx. 744); Mora-Rivas, aka Sandoval-Martinez v. 
United States (255 Fed. Appx. 934); Najera-Diaz v. United 
States (256 Fed. Appx. 743); Penaloza-Trejo, aka Penalosa-

Trejo v. United States (256 Fed. Appx. 740); Perez-Ochoa, 
aka Flores-Garcia v. United States (256 Fed. Appx. 744); 
Ramirez-Rosales v. United States (255 Fed. Appx. 933); 
Raymundo-Bautista v. United States (256 Fed. Appx. 703); 
Rodarte-Flores v. United States (255 Fed. Appx. 935); 
Salinas-Armendariz v. United States (255 Fed. Appx. 932); 
Saucedo-Espinoza v. United States (256 Fed. Appx. 732); and 
Terrazas-Martinez, aka Terrazas v. United States (256 
Fed. Appx. 742). C. A. 5th Cir. Certiorari denied. 

No. 07–9745. Soto-Rodriguez v. United States (Reported 
below: 256 Fed. Appx. 731); Triste-Jimenez v. United States 
(256 Fed. Appx. 705); Torres-Castaneda v. United States (255 
Fed. Appx. 936); Valenzuela-Morales, aka Valenzuela-

Jimenez v. United States (256 Fed. Appx. 698); Villarreal-

Martinez v. United States (255 Fed. Appx. 934); and Zuniga-

Cazares, aka Cazares-Zuniga v. United States (255 Fed. 
Appx. 931). C. A. 5th Cir. Certiorari denied. 

No. 07–9746. Martinez-Almaguer v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 249 Fed. Appx. 622. 

No. 07–9748. Esparza Pizana v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 256 Fed. Appx. 733. 

No. 07–9750. Martinez Perez v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 260 Fed. Appx. 720. 

No. 07–9751. Andrade-Castaneda v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 256 Fed. Appx. 731. 

No. 07–9752. Alba-Bahena v. United States (Reported 
below: 256 Fed. Appx. 701); Heredia-Garcia, aka Herrigon 
Garcia v. United States (256 Fed. Appx. 739); and Martinez-

Rios, aka Moscaso-Guaderrama v. United States (255 Fed. 
Appx. 930). C. A. 5th Cir. Certiorari denied. 

No. 07–9753. Manzanares v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 255 Fed. Appx. 931. 

No. 07–9754. McDade v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 263 Fed. Appx. 324. 
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No. 07–9759. Sams v. United States. C. A. 6th Cir. Certio­
rari denied. Reported below: 255 Fed. Appx. 955. 

No. 07–9762. Bell v. United States. C. A. 5th Cir. Certio­
rari denied. Reported below: 257 Fed. Appx. 801. 

No. 07–9768. Lee-Clark v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 258 Fed. Appx. 208. 

No. 07–9772. White v. United States. C. A. 2d Cir. Cer­
tiorari denied. Reported below: 257 Fed. Appx. 382. 

No. 07–9773. Wilson v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–9783. Anderson v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 982. 

No. 07–9785. Simpson v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 259 Fed. Appx. 164. 

No. 07–9786. Smith v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 510 F. 3d 603. 

No. 07–9787. Sanchez DuBose v. United States. C. A. 
11th Cir. Certiorari denied. Reported below: 259 Fed. Appx. 
279. 

No. 07–9788. Criscione v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 260 Fed. Appx. 977. 

No. 07–9790. Maracalin v. United States. C. A. 5th Cir. 
Certiorari denied. 

No. 07–9803. Graham v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 255 Fed. Appx. 22. 

No. 07–9805. Delgado v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 250 Fed. Appx. 30. 

No. 07–9809. Hall v. United States. C. A. 4th Cir. Cer­
tiorari denied. 

No. 07–9812. Weems v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–9813. Washington v. United States. C. A. 6th Cir. 
Certiorari denied. 
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No. 07–9817. Johnson v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 257 Fed. Appx. 798. 

No. 07–9818. Muhammad v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–9820. Smith v. United States. C. A. 3d Cir. Certio­
rari denied. Reported below: 257 Fed. Appx. 598. 

No. 07–9821. Sanchez-Hernandez v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 507 F. 3d 826. 

No. 07–9822. Ruston v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–9827. Beasley v. United States. C. A. 11th Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 648. 

No. 07–9828. Oliver v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 260 Fed. Appx. 807. 

No. 07–9829. Vega-Colon v. United States. C. A. 1st Cir. 
Certiorari denied. 

No. 07–9831. Williams v. United States. C. A. 11th Cir. 
Certiorari denied. 

No. 07–9835. Chisom v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 249 Fed. Appx. 406. 

No. 07–9836. Dungy v. United States. C. A. 8th Cir. Cer­
tiorari denied. 

No. 07–9839. Terry v. United States. C. A. 5th Cir. Cer­
tiorari denied. 

No. 07–9840. Ward v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 246 Fed. Appx. 835. 

No. 07–9841. Williams v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 257 Fed. Appx. 674. 

No. 07–9843. Lennington v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 257 Fed. Appx. 795. 

No. 07–9844. Koubriti v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 509 F. 3d 746. 
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No. 07–9845. Lyons v. United States. C. A. 10th Cir. Cer­
tiorari denied. Reported below: 510 F. 3d 1225. 

No. 07–9846. Rodriguez-Rodriguez v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 258 Fed. 
Appx. 664. 

No. 07–9848. Olea v. United States. C. A. 9th Cir. Certio­
rari denied. Reported below: 258 Fed. Appx. 130. 

No. 07–9857. Trevino v. United States (Reported below: 262 
Fed. Appx. 682); Overshown v. United States (256 Fed. Appx. 
723); and Brooks v. United States (256 Fed. Appx. 727). C. A. 
5th Cir. Certiorari denied. 

No. 07–9859. Ruiz v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–9860. Saget v. United States. C. A. 2d Cir. Cer­
tiorari denied. 

No. 07–9861. Rodriguez v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 255 Fed. Appx. 901. 

No. 07–9863. White v. United States. C. A. 11th Cir. Cer­
tiorari denied. Reported below: 251 Fed. Appx. 658. 

No. 07–9865. Perez-Chavez v. United States (Reported 
below: 259 Fed. Appx. 649); and Rosales-Martinez v. United 
States (259 Fed. Appx. 633). C. A. 5th Cir. Certiorari denied. 

No. 07–9867. Perkins v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 261 Fed. Appx. 688. 

No. 07–9869. Nelson, aka Walker v. United States. C. A. 
9th Cir. Certiorari denied. Reported below: 245 Fed. Appx. 676. 

No. 07–9870. McComb v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 519 F. 3d 1049. 

No. 07–9871. Kelly v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 510 F. 3d 433. 

No. 07–9873. Jennings v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 252 Fed. Appx. 540. 
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No. 07–9874. Tucker v. United States. C. A. 10th Cir. 
Certiorari denied. 

No. 07–9875. Caldera-Lastra v. United States (Reported 
below: 258 Fed. Appx. 668); Garcia-Mejia v. United States 
(259 Fed. Appx. 635); Medrano-Flores v. United States (259 
Fed. Appx. 636); Padilla-Castanon v. United States (259 Fed. 
Appx. 635); Ramos-Ruelas v. United States (259 Fed. Appx. 
633); Rodriguez-Zavala v. United States (257 Fed. Appx. 827); 
and Suarez-Pineda, aka Olascoaga-Martinez v. United 
States (259 Fed. Appx. 631). C. A. 5th Cir. Certiorari denied. 

No. 07–9877. Reyna-Moreno, aka Vega v. United States. 
C. A. 5th Cir. Certiorari denied. Reported below: 257 Fed. 
Appx. 823. 

No. 07–9878. Quinn v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 257 Fed. Appx. 864. 

No. 07–9881. Salcido v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 506 F. 3d 729. 

No. 07–9884. Crespin v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 588. 

No. 07–9888. Berry v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 259 Fed. Appx. 533. 

No. 07–9893. Thropay v. United States. C. A. 8th Cir. 
Certiorari denied. 

No. 07–9895. Troiano v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 258 Fed. Appx. 983. 

No. 07–9898. Lewis v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 257 Fed. Appx. 814. 

No. 07–9899. Swarn v. United States. C. A. 5th Cir. Cer­
tiorari denied. Reported below: 254 Fed. Appx. 376. 

No. 07–9903. Burke v. United States. C. A. 1st Cir. Cer­
tiorari denied. 

No. 07–9908. Williams v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 249 Fed. Appx. 505. 
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No. 07–9912. Hurtado v. United States. C. A. 2d Cir. 
Certiorari denied. Reported below: 257 Fed. Appx. 402. 

No. 07–9918. Russart v. United States. C. A. 5th Cir. 
Certiorari denied. Reported below: 259 Fed. Appx. 670. 

No. 07–9919. Spearman v. United States. C. A. 4th Cir. 
Certiorari denied. Reported below: 254 Fed. Appx. 178. 

No. 07–9923. Maldonado-Morales v. United States. C. A. 
5th Cir. Certiorari denied. Reported below: 259 Fed. Appx. 662. 

No. 07–9927. Payton v. United States. C. A. 6th Cir. Cer­
tiorari denied. Reported below: 257 Fed. Appx. 879. 

No. 07–9928. Newland v. United States. C. A. 6th Cir. 
Certiorari denied. Reported below: 243 Fed. Appx. 151. 

No. 07–9933. Bailey v. United States. C. A. 9th Cir. Cer­
tiorari denied. 

No. 07–9935. Alston v. United States. C. A. 4th Cir. Cer­
tiorari denied. Reported below: 257 Fed. Appx. 616. 

No. 07–9937. Stiger v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 251 Fed. Appx. 508. 

No. 07–9938. Zamudio-Orozco v. United States. C. A. 9th 
Cir. Certiorari denied. Reported below: 256 Fed. Appx. 83. 

No. 07–9939. Galvan-Palomino v. United States. C. A. 5th 
Cir. Certiorari denied. Reported below: 259 Fed. Appx. 630. 

No. 07–9940. Garcia v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 258 Fed. Appx. 962. 

No. 07–9942. Gooch v. United States. C. A. 9th Cir. Cer­
tiorari denied. Reported below: 506 F. 3d 1156. 

No. 07–9943. Hamilton v. United States. C. A. 10th Cir. 
Certiorari denied. Reported below: 510 F. 3d 1209. 

No. 07–9945. Neal v. United States. C. A. 11th Cir. Cer­
tiorari denied. 

No. 07–9953. Marshall v. United States. C. A. 9th Cir. 
Certiorari denied. Reported below: 235 Fed. Appx. 380. 
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No. 07–1052. Quarterman, Director, Texas Department 
of Criminal Justice, Correctional Institutions Division v. 
Garcia. C. A. 5th Cir. Motion of respondent for leave to pro­
ceed in forma pauperis granted. Certiorari denied. Reported 
below: 257 Fed. Appx. 717. 

No. 07–1080. Greater Bible Way Temple of Jackson v. 
City of Jackson, Michigan, et al. Sup. Ct. Mich. Motion of 
Grace Community Church et al. for leave to file a brief as amici 
curiae granted. Certiorari denied. Reported below: 478 Mich. 
373, 733 N. W. 2d 734. 

No. 07–1086. Jackson v. United States Attorney’s Office, 
District of New Jersey, et al. C. A. D. C. Cir. Certiorari 
denied. Justice Alito took no part in the consideration or deci­
sion of this petition. 

Rehearing Denied 

No. 07–706. Mecca et al. v. United States, ante, p. 1181; 
No. 07–728. Spadaro v. City of Rialto, California, ante, 

p. 1224; 
No. 07–759. Loriz et ux. v. Connaughton et al., ante, 

p. 1183; 
No. 07–764. Hatch et vir v. Harpley, ante, p. 1183; 
No. 07–771. Patel v. Mukasey, Attorney General, ante, 

p. 1183; 
No. 07–865. Sweeney v. Commissioner of Internal Reve­

nue, ante, p. 1187; 
No. 07–5214. Black v. United States, ante, p. 1023; 
No. 07–6222. Codina v. Mukasey, Attorney General, et 

al., ante, p. 1188; 
No. 07–7114. Outler v. United States, ante, p. 1232; 
No. 07–7431. Simmons v. Galaza, Warden, ante, p. 1117; 
No. 07–7768. Komolafe v. Quarterman, Director, Texas 

Department of Criminal Justice, Correctional Institu­

tions Division, ante, p. 1168; 
No. 07–7836. Teleguz v. Virginia, ante, p. 1191; 
No. 07–7885. Anderson v. AIG Auto Insurance Co., ante, 

p. 1192; 
No. 07–8016. St. Louis v. Wilson et al., ante, p. 1194; 
No. 07–8063. Evans v. McDonough, Secretary, Florida 

Department of Corrections, ante, p. 1196; 
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No. 07–8126. Smith v. Booker, Warden, ante, p. 1198; 
No. 07–8251. Rudd v. Werholtz, Secretary, Kansas De­

partment of Corrections, ante, p. 1203; 
No. 07–8309. Jackman v. United States, ante, p. 1206; 
No. 07–8327. Medelius-Rodriguez v. Strickland, ante, 

p. 1207; 
No. 07–8341. Tekle v. United States, ante, p. 1207; 
No. 07–8347. St. Louis v. Marshall et al., ante, p. 1233; 
No. 07–8383. Ficken v. Rice, Secretary of State, et al.; 

and Ficken v. Lundebye et al., ante, p. 1209; 
No. 07–8410. Bradford v. UNUM Life Insurance Company 

of America, ante, p. 1210; 
No. 07–8412. Sullivan v. United States, ante, p. 1210; 
No. 07–8418. Chisum v. United States, ante, p. 1211; 
No. 07–8428. Ayers v. United States, ante, p. 1234; 
No. 07–8545. Tellings v. City of Toledo, Ohio, ante, 

p. 1225; 
No. 07–8766. Parkes v. United States, ante, p. 1220; and 
No. 07–8770. In re Lewis, ante, p. 1177. Petitions for re­

hearing denied. 
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ABUSE-OF-DISCRETION STANDARD OF REVIEW. See Courts of 
Appeals, 2. 

AGE DISCRIMINATION IN EMPLOYMENT ACT OF 1967. See also 
Courts of Appeals, 1. 

Charges—Necessary information.—For a filing to be deemed a 
“charge” of unlawful discrimination, it must contain an allegation of dis­
crimination and name of charged party, and it must be reasonably con­
strued as a request for Equal Employment Opportunity Commission reme­
dial action. Federal Express Corp. v. Holowecki, p. 389. 

ALABAMA. See Habeas Corpus, 1. 

ALIENS. See Habeas Corpus, 2. 

ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT OF 
1996. See Habeas Corpus, 1. 

ARBITRATION. See Federal Arbitration Act. 

ARMED CAREER CRIMINAL ACT OF 1984. See Criminal Law, 3. 

ASSISTANCE OF COUNSEL. See Constitutional Law, III; 
Mootness. 

BENEFITS PLANS. See Employee Retirement Income Security Act 
of 1974. 

BREACH OF FIDUCIARY DUTY. See Employee Retirement Income 
Security Act of 1974. 

CANDIDATE SELECTION PROCESSES. See Constitutional Law, 
II, 1. 

CAPITAL MURDER. See Constitutional Law, I. 

CIVIL RIGHTS RESTORATION. See Criminal Law, 3. 

COCAINE GUIDELINES. See Criminal Law, 2. 

COMPACTS BETWEEN STATES. 

Riparian rights—Improvements along Delaware River.—A 1905 Com­
pact between New Jersey and Delaware did not give New Jersey exclusive 

1335 
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COMPACTS BETWEEN STATES—Continued. 
jurisdiction over all riparian improvements commencing on its shores of 
Delaware River; rather, States have overlapping authority to regulate 
structures and operations of extraordinary character extending outshore 
of New Jersey into territory over which Delaware is sovereign. New 
Jersey v. Delaware, p. 597. 

CONSTITUTIONAL LAW. 

I. Equal Protection of the Laws. 
Exclusion of jurors based on race—Prosecution’s peremptory chal­

lenges.—Trial judge in petitioner’s capital murder trial committed clear 
error in rejecting claim that prosecution exercised its peremptory chal­
lenge against juror Brooks based on race, in violation of Batson v. Ken­
tucky, 476 U. S. 79. Snyder v. Louisiana, p. 472. 

II. Freedom of Association. 
1. New York Supreme Court—Candidate selection process.—New 

York’s system for choosing party nominees for State Supreme Court does 
not violate First Amendment. New York State Bd. of Elections v. Lopez 
Torres, p. 196. 

2. State primary law—Burden on political parties.—Washington 
State’s primary law—which provides that candidates must be identified on 
primary ballot by their self-designated party preference; that voters may 
vote for any candidate; and that two top votegetters for each office, regard­
less of party preference, advance to general election—does not on its face 
impose a severe burden on state political parties’ First Amendment rights. 
Washington State Grange v. Washington State Republican Party, p. 442. 

III. Right to Counsel. 
Effective assistance—Plea hearing—Participation by speakerphone.— 

Because this Court has never held that an attorney’s assistance is pre­
sumed ineffective if he participates in a plea hearing by speakerphone 
rather than by physical appearance, nor extended United States v. Cronic, 
466 U. S. 648, to this novel factual context, Seventh Circuit erred in allow­
ing its original opinion granting relief on this basis to stand in light of 
Carey v. Musladin, 549 U. S. 70. Wright v. Van Patten, p. 120. 

CORPORATE DISTRIBUTION OF PROPERTY. See Taxes, 1. 

COURT OF FEDERAL CLAIMS. See Statutes of Limitations. 

COURTS OF APPEALS. See also Mootness. 

1. Age discrimination case—Error on appeal.—Because Tenth Circuit 
erred in finding that District Court applied a per se rule when it excluded 
evidence of age discrimination against other employees not “similarly situ­
ated” to respondent, it erred in engaging in its own analysis of relevant 



552IND Unit: $UBV [05-21-12 16:39:30] PGT: INDBV (Bound Volume)

INDEX 1337 

COURTS OF APPEALS—Continued.
 
factors under Federal Rules of Evidence 401 and 403, rather than remand­
ing case for District Court to clarify its ruling. Sprint/United Manage­
ment Co. v. Mendelsohn, p. 379.
 

2. Sentencing decision—Standard of review.—While extent of differ­
ence between a particular sentence and recommended Federal Sentencing 
Guidelines range is relevant, courts of appeals must review all sentences— 
whether inside, just outside, or significantly outside Guidelines range— 
under a deferential abuse-of-discretion standard; here, Eighth Circuit 
failed to give due deference to District Court’s reasoned and reasonable 
sentencing decision. Gall v. United States, p. 38. 

CRIMINAL LAW. See also Constitutional Law, I; III; Courts of 
Appeals, 2; Federal-State Relations; Mootness; Taxes, 1. 

1. Minimum mandatory sentence—Drug trafficking crime—Using a 
firearm.—A person does not “use” a firearm under 18 U. S. C. 
§ 924(c)(1)(A)—which sets a mandatory minimum sentence for a defendant 
who, “during and in relation to any . . . drug trafficking crime[,] . . . uses . . . 
a firearm”—when he receives a gun in trade for drugs. Watson v. United 
States, p. 74. 

2. Sentence determination—Cocaine Guidelines.—Cocaine Guidelines, 
like all other Federal Sentencing Guidelines, are advisory only; a district 
judge must include Guidelines range in array of factors warranting consid­
eration, but may determine that, in a particular case, a within-Guidelines 
sentence is “greater than necessary” to serve sentencing objectives, 18 
U. S. C. § 3553(a), and may consider disparity between Guidelines’ treat­
ment of crack and powder offenses in making that determination; thus, 
Kimbrough’s sentence, which was 4.5 years below Guidelines minimum, 
should survive appellate consideration. Kimbrough v. United States, 
p. 85. 

3. Sentence enhancement—Civil rights retained rather than re­
stored.—Title 18 U. S. C. § 921(a)(20)—under which a prior conviction may 
be disregarded for sentence-enhancement purposes under Armed Career 
Criminal Act if offender “has had civil rights restored”—does not cover 
an offender who retained civil rights at all times, and whose legal status, 
postconviction, remained in all respects unaltered by any state dispensa­
tion. Logan v. United States, p. 23. 

CUSTOMS OFFICERS. See Federal Tort Claims Act. 

DELAWARE. See Compacts Between States. 

DISCRIMINATION BASED ON AGE. See Age Discrimination in 
Employment Act of 1967; Courts of Appeals, 1. 

DISCRIMINATION BASED ON RACE. See Constitutional Law, I. 
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DISCRIMINATION IN EMPLOYMENT. See Age Discrimination in 
Employment Act of 1967; Courts of Appeals, 1. 

DISCRIMINATORY STATE TAXATION OF RAILROAD PROPERTY. 
See Railroad Revitalization and Regulatory Reform Act of 1976. 

DRUG TRAFFICKING. See Criminal Law, 1, 2. 

EFFECTIVE ASSISTANCE OF COUNSEL. See Constitutional Law, 
III; Mootness. 

EFFECTIVENESS OF MEDICAL DEVICES. See Medical Device 
Amendments of 1976. 

ELECTIONS. See Constitutional Law, II. 

EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974. 
Individual recovery—Impact of fiduciary breach on plan assets.—Al­

though ERISA § 502(a)(2) does not provide a remedy for individual inju­
ries distinct from plan injuries, it does authorize recovery for fiduciary 
breaches that impair value of plan assets in a participant’s individual ac­
count. LaRue v. DeWolff, Boberg & Associates, Inc., p. 248. 

EMPLOYMENT DISCRIMINATION. See Age Discrimination in Em­

ployment Act of 1967; Courts of Appeals, 1. 

EQUAL PROTECTION OF THE LAWS. See Constitutional Law, I. 

FEDERAL ARBITRATION ACT. 
1. Jurisdiction over contract disputes—Pre-emption of state law.— 

When parties agree to arbitrate all questions arising under a contract, 
Act supersedes state laws lodging primary jurisdiction in another forum, 
whether judicial or administrative. Preston v. Ferrer, p. 346. 

2. Vacatur and modification—Expansion by contract.—Act’s grounds 
for prompt vacatur and modification of arbitration awards are exclusive 
for parties seeking expedited review under Act and may not be supple­
mented by contract. Hall Street Associates, L. L. C. v. Mattel, Inc., 
p. 576. 

FEDERAL AVIATION ADMINISTRATION AUTHORIZATION ACT 
OF 1994. 

Motor-carrier regulation—Pre-emption of state tobacco law.—Act— 
which prohibits States from enacting any law “related to” a motor carrier 
“price, route, or service,” 49 U. S. C. § 14501(c)(1)—pre-empts Maine to­
bacco law provisions that regulate delivery of tobacco to customers within 
that State. Rowe v. New Hampshire Motor Transp. Assn., p. 364. 

FEDERAL CLAIMS COURT. See Statutes of Limitations. 

FEDERAL INCOME TAXES. See Taxes. 
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FEDERAL LAW ENFORCEMENT OFFICERS’ IMMUNITY. See Fed­

eral Tort Claims Act. 

FEDERAL RULES OF EVIDENCE. See Courts of Appeals, 1. 

FEDERAL SENTENCING GUIDELINES. See Courts of Appeals, 2; 
Criminal Law, 2. 

FEDERAL-STATE RELATIONS. See also Federal Arbitration Act, 
1; Federal Aviation Administration Authorization Act of 1994; 
Habeas Corpus, 2; Medical Device Amendments of 1976. 

Retroactive application of new rules of criminal procedure—State­
court authority.—Teague v. Lane, 489 U. S. 288, does not constrain state 
courts’ authority to give broader effect to new constitutional rules of crim­
inal procedure than is required by that opinion. Danforth v. Minnesota, 
p. 264. 

FEDERAL TORT CLAIMS ACT. 
Waiver of Government’s immunity from suit—Exception for law en­

forcement officers.—Title 28 U. S. C. § 2680(c)—which creates an exception 
to FTCA’s sovereign-immunity waiver for a claim arising from detention 
of property by “any officer of customs or excise or any other law enforce­
ment officer”—covers all law enforcement officers, not just those enforcing 
customs or excise laws. Ali v. Federal Bureau of Prisons, p. 214. 

FIDUCIARY BREACHES. See Employee Retirement Income Secu­

rity Act of 1974. 

FIREARM USE. See Criminal Law, 1. 

FIRST AMENDMENT. See Constitutional Law, II. 

FOOD AND DRUG ADMINISTRATION APPROVAL OF MEDICAL 
DEVICES. See Medical Device Amendments of 1976. 

FOURTEENTH AMENDMENT. See Constitutional Law, I. 

FREEDOM OF ASSOCIATION. See Constitutional Law, II. 

GEORGIA. See Railroad Revitalization and Regulatory Reform Act 
of 1976. 

HABEAS CORPUS. 
1. Antiterrorism and Effective Death Penalty Act of 1996—Limita­

tions period—Tolling.—Respondent is not entitled to tolling of AEDPA’s 
1-year statute of limitations for filing a federal habeas petition where his 
prior state postconviction petition was rejected as untimely by Alabama 
courts and thus, under Pace v. DiGuglielmo, 544 U. S. 408, 414, 417, was 
not a “properly filed” pending state petition under 28 U. S. C. § 2244(d)(2). 
Allen v. Siebert, p. 3. 



552IND Unit: $UBV [05-21-12 16:39:30] PGT: INDBV (Bound Volume)

1340 INDEX 

HABEAS CORPUS—Continued. 
2. State limitations on successive petitions—Pre-emption.—Neither 

International Court of Justice’s Avena decision that U. S. violated Vienna 
Convention on Consular Relations by failing to inform 51 Mexican state­
court defendants of their Convention rights nor President’s Memorandum 
stating that U. S. would have state courts give effect to Avena constitutes 
directly enforceable federal law that pre-empts state limitations on filing 
of successive habeas petitions. Medellı́n v. Texas, p. 491. 

IMMUNITY FROM SUIT. See Federal Tort Claims Act.
 

INCOME TAXES. See Taxes.
 

INEFFECTIVE ASSISTANCE OF COUNSEL. See Constitutional
 
Law, III; Mootness. 

INTERNAL REVENUE CODE. See Taxes. 

INTERNATIONAL COURT OF JUSTICE. See Habeas Corpus, 2. 

ITEMIZED DEDUCTIONS. See Taxes, 2. 

JURY SELECTION. See Constitutional Law, I. 

LAW ENFORCEMENT OFFICERS’ IMMUNITY. See Federal Tort 
Claims Act. 

LIMITATIONS PERIODS. See Habeas Corpus, 1; Statutes of 
Limitations. 

LOUISIANA. See Constitutional Law, I. 

MAINE. See Federal Aviation Administration Authorization Act 
of 1994. 

MEDICAL DEVICE AMENDMENTS OF 1976. 
Medical device safety and effectiveness—Pre-emption of state law.— 

Act’s pre-emption clause bars common-law claims challenging safety or 
effectiveness of a medical device marketed in a form that received premar­
ket approval from Food and Drug Administration. Riegel v. Medtronic, 
Inc., p. 312. 

MINIMUM SENTENCES. See Criminal Law, 1. 

MODIFICATION OF ARBITRATION AWARDS. See Federal Arbitra­

tion Act, 2. 

MOOTNESS. 
Withdrawal of ineffective-assistance-of-counsel claim.—Because re­

spondent’s wish to withdraw his claim of ineffective assistance of counsel 
during pretrial plea bargaining moots that claim, his motion to vacate 
judgment below is granted, and Ninth Circuit’s judgment is vacated to 
extent that it addressed that claim. Arave v. Hoffman, p. 117. 
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MOTOR-CARRIER REGULATION. See Federal Aviation Adminis­

tration Authorization Act of 1994. 

MURDER. See Constitutional Law, I. 

NEW JERSEY. See Compacts Between States. 

NEW RULES OF CRIMINAL PROCEDURE. See Federal-State 
Relations. 

NEW YORK. See Constitutional Law, II, 1. 

PENSION PLANS. See Employee Retirement Income Security Act 
of 1974. 

PEREMPTORY CHALLENGES. See Constitutional Law, I. 

PLEA HEARINGS. See Constitutional Law, III. 

POLITICAL PARTIES’ FREEDOM OF ASSOCIATION. See Consti­

tutional Law, II, 2. 

PRE-EMPTION OF STATE LAW. See Federal Arbitration Act, 1; 
Federal Aviation Administration Authorization Act of 1994; Ha­

beas Corpus, 2; Medical Device Amendments of 1976. 

PRIMARY ELECTION LAWS. See Constitutional Law, II, 2. 

PRIVATE RIGHTS OF ACTION. See Securities Exchange Act of 
1934. 

RACIAL DISCRIMINATION. See Constitutional Law, I. 

RAILROAD REVITALIZATION AND REGULATORY REFORM ACT 
OF 1976. 

State taxation of railroad property—Railroad’s right to challenge 
State’s valuation methods.—Act allows a railroad to attempt to show that 
state methods for determining value of in-state railroad property for tax 
purposes result in a discriminatory determination of true market value. 
CSX Transp., Inc. v. Georgia State Bd. of Equalization, p. 9. 

RETIREMENT BENEFITS PLANS. See Employee Retirement In­

come Security Act of 1974. 

RETROACTIVE APPLICATION OF NEW RULES OF CRIMINAL PRO-

CEDURE. See Federal-State Relations. 

RIGHT TO COUNSEL. See Constitutional Law, III; Mootness. 

RIPARIAN RIGHTS. See Compacts Between States. 

RULE 10B–5. See Securities Exchange Act of 1934. 
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SAFETY OF MEDICAL DEVICES. See Medical Device Amendments 
of 1976. 

SECURITIES EXCHANGE ACT OF 1934. 
Private right of action—Customer/supplier statements.—Private right 

of action implied in § 10(b) of Act and Securities and Exchange Commission 
Rule 10b–5 does not reach respondents because investors did not rely upon 
respondents’ statements or representations in purchasing stock at issue. 
Stoneridge Investment Partners, LLC v. Scientific-Atlanta, Inc., p. 148. 

SENTENCING. See Courts of Appeals, 2; Criminal Law. 

SIXTH AMENDMENT. See Constitutional Law, III; Mootness. 

SOVEREIGN IMMUNITY. See Federal Tort Claims Act. 

STATE TAXATION OF RAILROAD PROPERTY. See Railroad Revi­

talization and Regulatory Reform Act of 1976. 

STATUTES OF LIMITATIONS. See also Habeas Corpus, 1. 
Court of Federal Claims—Effect of Government’s waiver of timeliness 

issue.—Court of Claims statute of limitations requires sua sponte consid­
eration of a lawsuit’s timeliness, despite Government’s waiver of that issue. 
John R. Sand & Gravel Co. v. United States, p. 130. 

STOCK PURCHASES. See Securities Exchange Act of 1934. 

SUCCESSIVE HABEAS PETITIONS. See Habeas Corpus, 2. 

SUPREME COURT. 
Presentation of Attorney General, p. v. 

TAXES. See also Railroad Revitalization and Regulatory Reform 
Act of 1976. 

1. Federal income taxes—Evasion—Corporate distribution.—A tax­
payer accused of criminal tax evasion may claim that a corporate distribu­
tion is an untaxable return of capital—which would leave Government 
unable to establish tax deficiency required for conviction—without produc­
ing evidence that, when distribution occurred, either he or corporation 
intended a return of capital. Boulware v. United States, p. 421. 

2. Federal income taxes—Itemized deductions.—Investment advisory 
fees paid by a trust generally are subject to 2% floor for itemized deduc­
tions under Internal Revenue Code. Knight v. Commissioner, p. 181. 

TEXAS. See Habeas Corpus, 2. 

TOBACCO REGULATION. See Federal Aviation Administration Au­

thorization Act of 1994. 

TRUST FEES. See Taxes, 2. 
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UNITED STATES SENTENCING GUIDELINES. See Courts of Ap­

peals, 2; Criminal Law, 2. 

VACATUR OF ARBITRATION AWARDS. See Federal Arbitration 
Act, 2. 

VALUATION OF RAILROAD PROPERTY. See Railroad Revitaliza­

tion and Regulatory Reform Act of 1976. 

VIENNA CONVENTION. See Habeas Corpus, 2. 

VOTER CONFUSION. See Constitutional Law, II, 2. 

WAIVER OF IMMUNITY FROM SUIT. See Federal Tort Claims Act. 

WASHINGTON. See Constitutional Law, II, 2. 

WORDS AND PHRASES. 
1. “Any other law enforcement officer.” Federal Tort Claims Act, 28 

U. S. C. § 2680(c). Ali v. Federal Bureau of Prisons, p. 214. 
2. “During and in relation to any . . . drug trafficking crime[,] . . . 

uses . . . a  firearm.” 18 U. S. C. § 924(c)(1)(A). Watson v. United States, 
p. 74. 

3. Greater than necessary.” 18 U. S. C. § 3553(a). Kimbrough v. 
United States, p. 85. 

4. “Has had civil rights restored.” 18 U. S. C. § 921(a)(20). Logan v. 
United States, p. 23. 
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